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STATE  OF  SOUTH  DAKOTA  EX  REL.  R. 
O.  RICHARDS  et  al.,  Appts., 

V. 

M.  D.  VVHISMAN.  as  County  Auditor  of 
Beadle  County,  Respt. 

(36  S.  D.  260,  164  N.  W.  707.) 

Stalute  ^  failvre  to  petition  for  rofer- 
endam  -»  effect. 

1.  Voters  who  fail  to  file  the  proper 
referendum  petition  for  the  submission  to 
the  electors  of  a  proposed  statute  with  an 
emergency  clause  cannot  attack  the  validity 
of  the  statute  on  account  of  such  clause  in 
the  courts,  although  they  proceed  before  the 
time  when  the  statute  would  take  effect  in 
the  absenee  of  the  emergency  clause. 

Fw  other  oasea,  see  Statutee,  /.  o,  in  Dig. 
1-62  A'.  S. 

fiame  •*  takinip  effect  •*•  attack  in  court. 

2.  The  mere  institution  of  a  suit  to  de- 
termine the  validity  of  a  statute  will  not 
prevent  its  going  into  effect  at  the  pre- 
scribed time. 

For  other  casea^  see  Statutee,  I.  b,  in  Dig. 
1-62  A'.  8, 

Initiative  and  referendum  —  i>owcr  of 
lef^lslatnre  to  repeal  initiated  statute. 

3.  The  reservation  by  the  people  in  the 
constitutional  provision  vesting  the  legis- 
lative power  in  the  legislature,  of  the  right 
to  propose  measures  which  the  legislature 
must  pass  and  submit  to  the  neojple  for 
ratification,  does  not  deprive  the  legislature 
of  power  to  repeal  a  law  enacted  upon  the 
people's  initiative,  where  the  right  to  re- 
quire any  law  enacted  by  the  legislature  to 
be  referred  to  the  people  for  ratification  is 
also  reserved. 

Fitr  other  oaeee,  eee  Siatntea,  III.  in  Dig, 
1-52  X.  a. 

Statutes  •»  emergency  clanse  —  riglit  to 
referendum. 

4.  Statutes  which  are  the  sflbject  of  refer- 


Note. —As  to  initiative  and  referendmn, 
see  annotation  following  Hockctt  v.  State 
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endum  cannot,  bv  means  of  an  emergency 
clause,  be  put  into  effect  as  soon  as  signed 
by  the  executive. 

For  other  cases,  see  Statutes,  L  h,  in  Dig. 
1-52  N.  B. 

(November  4,  1916.) 

APPEAL  by  relators  from  a  judgment  of 
the  Circuit  Court  for  Beadle  County  in 
defendant's  favor,  and  from  an  order  deny^ 
ing  a  new  trial,  in  a  proceeding  to  restrain 
defendant,  as  county  auditor,  from  comply- 
ing with  the  requirements  of  the  Primary 
Election  Law  of  1015,  which  was  alleged  to 
b^  unconstitutional  and  void.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gardner  A  Churchill  and  Null 
A  Royhl,  for  appellants: 

The  law  is  unconstitutional  in  that,  by 
its  terms  and  provisions,  it  was  to  take  im- 
mediate effect,  and  thereby  deprived  the 
people  of  the  expressly  reserved  right  of 
having  the  law  submitted  to  the  voters. 

£x  parte  Pfahler,  150  Cal.  71,  11  L.R.A. 
(N.8.)  1092,  88  Pac.  270,  11  Ann.  Cas.  911; 
Ex  parte  Anderson,  134  Cal.  69,  86  Am.  St. 
Rep.  236,  66  Pac.  194;  Stetson  v.  Seattle, 
74  Wash.  606,  134  Pac.  494. 

I'he  power  to  govern  rests  primarily  in 
the  people,  and  not  in  the  l^islature. 

Vanhorne  v.  Dor  ranee,  2  Dall.  S04,  1  L. 
ed.  391,  Fed.  Gas.  No.  16,867;  Atty.  Gen. 
ex  rel.  Barbour  v.  Lindsay,  178  Mioh.  624, 
145  N.  W.  98. 

Bv  amendment  of  their  Constitution,  the 
people  reserved  the  power  of  direct  legis- 
lation and  of  direct  veto. 

Cliisholm  v.  Georgia,  2  Dall.  455,  1  L. 
ed.  455. 

A  law  enacted  by  the  people  of  the  state 
cannot  be  repealed  by  the  legislature  of  the 
state. 

State  ex  rel.  Reedsburg  Bank  r.  Hastings, 
12  Wis.  47;  Van  Steenwyck  ▼.  Saekett,  17 
Wis.  646;  Brewer  y.  Haight,  18  Wis.  102: 
Rusk  Bank  v.  Van  Xorstrand,  21  Wis.  160; 
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Porter  v.  State,  46  Wis.  376,  1  N.  W.  78; 
State  ex  rel.  Wagner  v.  Summers,  33  S.  D. 
40,  60  L.R.A.(N.S.)  206,  144  N.  W.  730, 
Ann.  Gas.  1016B,  860;  Stetson  v.  Seattle, 
74  Wash.  606,  134  Pac.  404;  Hopkins  v. 
Duluth,  81  Minn.  189,  83  N.  W.  536. 

Mr.  W.  A.  Lynch,  amicus  curiae: 

Any  measure  proposed  or  any  law  re- 
ferred will  take  effect  only  when  ratified 
by  a  majority  of  the  electors  of  the  state; 
otherwise  it  cannot  become  a  law. 

Williamson  v.  Aldrich,  21  S.  D.  13,  108 
N.  W.  1063;  State  ex  rel.  Clark  v.  Stakke, 
22  S.  D.  228,  117  N.  W.  129;  Southerland 
V.  Goldsboro,  96  N.  O.  49,  1  S.  E.  760;  Peo- 
ple ex  rel.  Chicago  &  I.  R.  Co.  v.  Chapman, 
66  111.  137;  State  ex  rel.  Quincy,  M.  &  P. 
R.  Co.  V.  Harris,  96  Mo.  29,  8  S.  W.  794; 
Re  Denny,  166  Ind.  104,  61  L.R.A.  722,  69 
N.  E.  36^. 

Messrs.  Clarence  O.  Caldwell,  Attorney 
General,  and  T.  F.  Anldrldge,  for  respond- 
ent: 

The  question  relative  to  the  authority  of 
the  legislature  to  declare  an  emergency  and 
place  the  1916  Act  into  immediate  opera- 
tion is  not  within  the  issues  of  this  case 
nor  material  thereto. 

Molntoeh  v.  State^  66  Tex.  Crim.  Rep. 
134,  120  S.  W.  465. 

The  emergency  ckiuse  is  contained  in  § 
97  of  said  chapter  268,  and  a  holding  that 
this  section  is  void  would  certainly  not  en- 
title the  appellants  to  a  decree  that  the  en- 
tire act  is  void,  and  that  its  execution 
sliould  be  forever  enjoined. 

Riley  t.  Carico,  27  Okla.  33,  110  Pac. 
788. 

The  legislature,  in  its  wisdom,  has  de- 
clared an  emergency  in  the  1916  Act,  and 
there  is  no  appeal  to  the  courts  tlierefrom. 

State  ex  rel.  Lavin  v.  Bacon,  14  S.  D. 
394,  86  N.  W.  606;  Kadderly  v.  Portland, 
44  Or.  118,  74  Pac.  710,  75  Pac.  222. 

Chapter  268  of  the  1916  Primary  Election 
J^w  is  constitutional. 

Re  Watson,  17  S.  D.  486,  97  N.  W.  )63, 
2  Ann.  Cas.  321;  State  v.  Summers,  33  S. 
D.  40,  50  LJIJ^.(N.S.)  206,  144  N.  W.  730, 
Ann.  Cas.  1916B,  860;  State  ex  rel.  Halli- 
burton y.  Roach,  230  Mo.  408,  139  Am.  St. 
Rep.  639,  130  S.  W.  689;  Re  Senate  Resolu- 
tion, 54  Colo.  262,  130  Pac.  333;  People  ex 
rel.  Tate  v.  Prevost,  56  Colo.  199.  134  Pac. 
120:  Hall  v.  Dunn,  62  Or.  476,  26  L.R.A. 
(N.S.)  193,  97  Pac.  811;  Waugh  v.  Glos, 
246  111.  604,  138  Am.  St.  Rep.  259,  92  K.  E. 
974;  State  v.  Schluer,  69  Or.  18,  115  Pac. 
1057. 

The  legislative  power  is  vested  in  the 
legislature. 

Kadderly  v.  Portland.  44  Or.  118,  74  Pac. 
710,  75  Pac.  222;  Straw  v.  Harris,  54  Or. 
424,  108  Pac.  780;  People  ex  rel.  Tate  v. 
J^.R.A.1917B. 


PreAOst,  56  Colo.  199,  134  Pac.  130;  EUing- 
ham  V.  Dye,  178  Ind.  336,  99  N.  E.  18;  Peo- 
ple ex  rel.  Mattison  v.  Nye,  9  Cal.  App. 
148,  98  Pac.  241. 

Messrs.  Bj-ron  S.  Payne,  Assistant  At- 
torney General,  and  A.  A.  Chamberlain 
also  for  respondent. 

McCoy,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  instituted  by  plaintiffs,  R. 
O.  Richards  and  otkers,  to  restrain  defend- 
ant, as  county  auditor  of  Beadle  county, 
from  complying  with  the  requirements  of 
chapter  258,  I^aws  of  1016,  upon  the  ground 
that  said  legislative  enactment  is  uncon- 
stitutional and  void:  (1)  In  that  it  con- 
tains an  emergency  clause  making  it  take 
immediate  effect,  thereby,  as  it  is  alleged, 
"depriving  the  people  of  the  expressly  re- 
served right  of  having  the  law  submitted  to 
the  voters;"  (2)  in  that  the  legislature  was 
without  the  power  to  repeal  chapter  201, 
Laws  of  1011,  commonly  known  as  the 
"Richards  Primary  l^w,"  the  same,  as  it  is 
alleged,  "being  a  law  enacted  by  a  direct 
vote  of  the  people  under  the  initiative  and 
referendum."  Findings  and  judgment  were 
in  favor  of  defendant,  and  plaintiff's  ap- 
peal. 

At  the  1915  session  of  the  legislature 
there  was  passed  and  enacted,  with  an 
emergency  clause,  chapter  258;  the  same 
being  a  general  primary  election  law.  In 
many  material  particulars,  although  not  in 
all,  this  chapter  258  inherently  conflicts 
witli  certain  provisions  of  chapter  201, 
Law8  of  1911.  By  the  express  provision  of 
chapter  258,  chapter  201  and  all  acts  and 
parts  of  acts  in  conflict  with  chapter  258 
were  repealed.  We  will  first  consider  the 
question  of  the  emergency  clause  contained 
in  chapter  258,  as  we  view  it  in  connection 
with  the  record  in  this  case.  Every  law 
which  the  legislature  has  power  to  enact, 
where  there  is  no  emergency  clause  em- 
bodied therein,  goes  into  effect  on  the  next 
succeeding  1st  day  of  July,  unless  vetoed 
by  the  governor,  or  unless  a  referendum 
petition  referring  the  same  to  a  vote  is 
filed  a  a  required  by  law.  If,  as  contended 
by  appellants,  the  emergency  clause  to  chap- 
ter 258  was  void  and  of  no  effect  (a  ques- 
tion not  necessary  to  be  decided  in  this 
case  under  the  record  herein ) ,  then  the  said 
chapter  258  is,  in  legal  effect,  the  same  as 
if  no  emergency  was  therein  contained. 
Chapter  258  was  not  vetoed  by  the  governor, 
and  it  stands  at  one  of  the  conceded  facta 
in  this  ea^e  that  no  referendum  petition  of 
any  kind  was  ever  filed  requiring  chapter 
258  to  be  submitted  to  a  vote  of  the  peo- 
ple for  approval.  Tliere  is  no  provision  in 
the    Constitution    that  will    permit    or    au- 
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thorize  the  exercise  of  the  referendum  vote 
In  the  absence  of  the  filing  of  a  proper 
petition  therefor.  Not  having  filed  a  proper 
referendum  petition  requiring  a  vote  on  said 
chapter  258,  the  plaintiffs  are  not  in  a 
position  to  complain  of  the  invalidity  of 
chapter  2d8  on  account  of  the  emergency 
clause  therein  contained.  The  mere  fact 
that  this  suit  was  commenced  before  July 
1st  will  not  change  the  situation.  The  only 
thing  that  will  prevent  such  an  enactment, 
if  otherwise  valid,  from  going  into  effect  on 
the  1st  day  of  July,  is  the  exercise  of  the 
veto  or  the  referendum. 

The  mere  oommencement  of  a  suit  to  de- 
termine the  oonstitutionality  of  an  enact- 
ment, either  with  or  without  the  emergency 
clause,  will  not  prevent  such  an  enactment 
from  going  into  effect  at  the  legally  speci- 
fied time;  otherwise  many  salutory  laws 
miglit  be  in  this  manner  indefinitely  post- 
poned from  going  into  effect  at  the  times 
specified  by  the  Constitution,  and  thereby 
placing  in  the  hands  of  litigants  and  courts 
the  power  of  regulating  or  varying  the  time 
fixed  by  the  Constitution  in  which  legisla- 
tive acts  shall  go  into  effect.  The  attach- 
ment of  an  unwarranted  and  void  emergency 
clause  to  an  enactment  could  in  no  manner 
prevent  the  filing  of  a  proper  referendum 
petition.  In  order  to  have  kept  alive  the 
question  of  the  validity  of  the  emergeney 
clause  contained  in  chapter  258,  as  a  ques- 
tion for  determination  in  this  court,  or  the 
court  below,  a  proper  referendum  petition 
should  have  been  filed  prior  to  the  Ist  day 
of  July  last.  Therefore,  if  the  legislature 
had  tlM  power  to  repeal  chapter  201,  and 
enact  la  plaee  thereof  chapter  258,  then,  on 
and  alter  tin  1st  day  of  July,  1915,  chapter 
258  waa  a  valid  and  existing  law  of  this 
stat%  whettMr  the  same  became  such  with 
or  witftKmt  SB  emergeney  clause.  In  RHey 
V.  Oarieo^  27  Okla.  33,  110  Pac.  738,  and  in 
Melntoah  v.  State,  56  Tex.  Crim.  Rep:  .134, 
120  S.  W.  455,  it  U  held  that  the  fact  that 
the  action  of  the  legislature  in  declaring  an 
emergency  to  exist  was  void  did  not  invali- 
date the  act  or  relieve  the  necessity  of  filing 
a  referendum  petition,  but  resulted  in  the 
act  taking  effect  ninety  days  after  the  ad- 
journment of  the  legislature.  It  is  there- 
fore clear  that  the  first  ground  of  uncon- 
stitutionality of  chapter  258,  urged  by  ap» 
pellnata,  is  now  merely  a  moot  question.  3 
a  J.  pp.  358-n360. 

As  we  view  the  record  in  this  case,  there 
is  Init  one  question  before  this  court  for 
determination,  and  that  is:  Had  the  legis- 
Uture  power  to  repeal  chapter  201,  Laws  of 
1911,  and  enact  iu  plaee  thereof  the  general 
prinsary  law  embodied  in  chapter  258,  Laws 
of  1915?  No  rule  of  law  is  better  settled 
throughout  the  United  States  than  that  a 
L.R.A.19nB. 


state  legislature  has  absolute  power  to  en- 
act, tliat  is,  pass,  amend,  or  repeal,  any  law 
whatsoever  it  pleases,  unless  it  is  prohibited 
from  so  doing  by  either  the  state  or  Fed- 
eral Constitutions ;  that  the  courts  can  only 
restrain  the  execution  of  a  statute  when  it 
conflicts  with  either  one  or  the  other  of  said 
Constitutions.  In  determining  the  consti- 
tutionality of  a  statute  as  is  well  said  in 
one  of  the  cited  cases,  we  peruse  the  stat- 
ute, then  examine  the  Constitution,  and  as- 
certain if  this  instrument  says,  "Thou  shalt 
not;"  and,  if  we  find  no  inhibition,  then 
the  statute  is  the  law.  The  inhibition  of  a 
Constitution  may  be  either  express  or  im- 
plied; that  is,  the  Constitution  may  ex- 
pressly prohibit  any  specified  act  of  the 
legislature,  or  tlie  Constitution  by  its  in- 
herent terms  may  of  necessity  prohibit  cer- 
tain acts  of  a  legislature  by  reason  of  the 
inherent  conflict  that  would  arise  between 
the  terms  of  the  Constitution  and  the  power 
claimed  in  favor  of  the  legislature.  Cooley, 
Const.  Lim.  pp.  126,  236,  246,  252,  255;  36 
Cyc.  944;  Chamberlain  v.  Wood,  15  S.  D. 
216,  56  L.R.A.  187,  91  Am.  8t.  Rep.  674,  88 
N.  W.  109;  Bon  Homme  County  v.  Berndt, 
16  S.  D.  494,  90  N.  W.  147;  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  ed.  77;  Com.  ex 
rel.  McCormick  v.  Reeder,  171  Pa.  505,  33 
L.R.A.  141,  88  Atl.  67. 

With  these  rules  in  view  we  will  examine 
the  question  presented.  Section  1,  art.  3, 
state  Constitution,  as  it  originally  existed, 
read  as  follows:  "The  legislative  power 
shall  be  vested  in  the  legislature  which  shall 
consist  of  a  senate  and  house  of  representa- 
tives." 

That  was  a  grant  of  general  plenary  pow- 
er conferred  upon  the  legislature  by  the  peo- 
ple to  enact,  amend,  or  repeal  any  statute 
law,  excepting  only  in  those  instances  where 
prohibited  by  such  Constitution  itself,  or  by 
the  Federal  Constitution.  In  1898  said  § 
1,  art.  3,  was  amended  to  read  as  follows: 

"The  legislative  power  [of  the  state]  shall 
be  vested  in  a  legislature  which  shall  con- 
sist of  a  senate  and  house  of  representatives 
except  that  the  people  expressly  reserve  to 
themselves  the  right  to  propose  measures, 
which  measures  the  legislature  shall  enact 
and  submit  to  a  rote  of  the  electors  of  the 
state,  and  also  the  right  to  require  that  any 
laws  which  the  legislature  may  have  enact- 
ed shall  be  submitted  to  a  vote  of  the  elect- 
ors of  the  state  before  going  into  effect, 
(except  such  laws  as  may  be  necessary  for 
the  immediate  preservation  of  the  public 
peace,  health  or  safety,  support  of  the  state 
government  and  its  existing  public  institu- 
tions.) Provided,  that  not  more  than  5  per 
oentum  of  the  qualified  electors  of  the  state 
shall  be  required  to  invoke  either  the  ini- 
tiative or  the  referendum. 
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"This  section  shall  not  be  construed  so  as 
to  deprive  the  legislature  or  any  member 
thereof  of  the  right  to  propose  any  measure. 
The  veto  power  of  the  executive  shall  not  be 
exercised  as  to  measures  referred  to  a  vote 
of  the  people.  This  section  shall  apply  to 
municipalities.  The  enacting  clause  of  all 
laws  approved  by  a  vote  of  the  electors  of 
the  state  shall  be:  'Be  it  enacted  by  the 
people  of  South  Dakota.'  The  legislature 
shall  make  suitable  provisions  for  carrying 
into  effect  the  provisions  of  this  section.'' 
f  As  we  view  this  constitutional  amend- 
ment, there  is  nothing  therein  contained 
which,  either  expressly  or  impliedly,  in  any 
degree,  conflicts  with,  inhibits,  limits, 
abridges,  or  prohibits  any  part  of  the  legis- 
lative power  originally  granted  to  it  to 
enact,  amend,  or  repeal  any  law  which  it 
might  have  enacted  before  the  adoption  of 
this  amendment.  The  fact  that  the  people 
themselves  may  propose  or  enact  laws  in 
connection  with  the  legislature  in  no  man- 
ner conflicts  with  or  prohibits  the  legisla- 
ture from  itself  also  enacting  the  same  law 
that  might  be  desired  by  the  people.  If  the 
legislature  of  its  own  volition  should  enact 
the  same  law  desired  by  the  people,  the  ini- 
tiative would  then  become  unnecessary  and 
useless  as  to  such  law.  Tlic  evident  purpose 
of  this  constitutional  amendment  was  not 
to  curtail  or  limit  the  powers  of  the  l^is- 
lature  to  enact  laws,  but  the  purpose  was 
to  compel  enactment  by  the  legislature  of 
measures  desired  by  the  people,  and,  if  the 
legislature  neglected  to  act  as  so  desired  by 
tiie  people,  tliat  then  the  people,  by  means 
of  the  initiative,  might  enact  such  measures 
into  laws  themselves.  And,  recognizing  the 
right  of  the  legislature  to  enact  laws  as  it 
pleased,  within  all  its  constitutional  powers, 
tlie  referendum  was  designed  as  a  check 
upon  all  legislative  enactments  not  favored 
by  the  people.  The  only  prohibition  or  in- 
hibition or  limitation  in  relation  to  legis- 
lative power  appearing  in  the  initiative  por- 
tion of  the  amendment  is  that  which  relates 
to  the  veto  power,  and  which  reads:  "The 
veto  power  of  the  executive  siiall  not  be 
exercised  as  to  measures  referred  to  a  vote 
of  the  people." 

If  the  framers  of  this  constitutional 
amendment  had  placed  therein  language 
something  like  the  following:  "No  legisla- 
ture shall  have  power  to  repeal  any  initia- 
tive measure  referred  to  a  vote  of  the  peo- 
ple,"— then  the  Constitution  would  have 
expressly  prohibited  the  legislature  from 
amending  or  repealing  initiated  laws;  or,  if 
they  had  placed  something  like  this  in  the 
constitutional  amendment:  "Initiated  laws 
can  be  amended  or  repealed  only  by  a  vote 
of  the  people," — then  this  constitutional 
amendment  would,  by  necessary  implication, 
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have  prohibited  the  legislature  from  repeal- 
ing initiated  laws.  But  no  such  limitation 
of  the  legislative  power  appears  in  suoh 
amendment  or  elsewhere  in  the  Constitution. 
Appellants  are,  in  effect,  now  asking  this 
court  to  read  into  the  Constitution  some- 
thing that  is  not,  either  expressly  or  by  im- 
plication, therein.  In  some  of  our  sister 
states  the  initiative  and  referendum  consti- 
tutionftl  amendment  prohibits  the  repeal  by 
the  legislature  of  initiated  laws.  Section  1, 
art.  2,  Wash.  Const,  as  amended  in  1912, 
provides  that  "the  veto  power  of  the  gov- 
ernor shall  not  extend  to  measures  initiat* 
ed  by  or  referred  to  the  people." 

And  that  "no  act,  law  or  bill  approved 
by"  the  people  can  "be  amended  or  repealed 
by  the  legislature  within  a  period  of  two 
years  following  such  enactment." 

Section  I,  art.  4,  of  the  California  initia- 
tive and  referendum  constitutional  amend- 
ment, provides  that  measures  initiated  or 
adopted  by  the  people  are  not  subject  to  the 
veto  power  of  the  governor ;  and  no  measure 
adopted  by  the  people  under  the  initiative 
can  be  amended  or  repealed  except  by  a 
vote  of  the  electors.  By  the  Washington 
Constitution  the  legislature  is  for  a  tioiie 
expressly  prohibited  from  amending  or  re- 
pealing any  initiated  law.  While  in  the 
California  Constitution  the  legislature  is 
not  expressly  mentioned^  still  the  power  of 
the  legislatui*e  to  amend  or  repeal  an  ini- 
tiated law  submitted  to  the  people  is  effect- 
ually prohibited  by  the  inherent  terms  of 
such  Constitution  by  necessary  implication. 
In  the  states  of  Arkansas,  Colorado,  Mis- 
souri, Montana,  Nebraska,  Oklahoma,  Ore- 
gon, Ohio  and  some  others,  the  initiative  and 
referendum  constitutional  provisions  are 
similar  to  that  in  this  state,  and  contain  a 
prohibition  against  the  veto  power  of  the 
state  executive,  but  make  no  mention  of  any 
prohibition  as  against  the  power  of  the  leg- 
islature to  amend  or  repeal  initiated  laws. 
Why  the  Constitution  builders  of  Washing- 
ton and  California  put  such  a  prohibition 
as  to  legislative  repeal  of  initiated  laws  in 
their  state  Constitutions,  or  why  the  C6n- 
sitution  builders  of  this  state,  and  all  these 
others,  left  such  prohibition  out  of  their 
Constitutions,  is  not  for  us  to  inquire.  It 
is  enough  for  us  to  know  that  it  was  left 
out  of  our  Constitution.  It  is  a  matter  of 
common  knowledge  that  an  ill -advised  and 
burdensome  law  might  be  placed  upon  our 
statute  books  by  means  of  the  initiative,  as 
well  as  by  an  enactment  of  the  legislature. 
Such  a  law  so  placed  upon  the  statute  books 
by  the  Initiative  would  almost  invariably 
remain  a  law  at  least  four  years,  if  the 
only  method  of  repeal  or  amendment  was 
by  means  of  the  initiative  and  vote  of  the 
people.    It  may  have  been  that  a  majority 
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of  those  drafting  and  propoalng  the  initia- 
tiTe  and  referendum  amendment  to  the  Con- 
stitutions such  as  exists  in  this  state  were 
of  the  view  that  four  years  was  too  long 
a  time  to  leave  such  an  unwise  law  in  force, 
and  therefore  purposely  and  intentionally 
left  the  repealing  power  as  to  all  initiated 
laws  in  the  hands  of  the  legislature.  It  is 
not  to  be  presumed  that  the  Constitution 
builders  of  California  and  Washington  pos- 
sessed all  the  wisdom  upon  this  subject,  and 
that  all  the  Constitution  makers  in  all  these 
ten  or  a  dozen  other  states  blundered  by 
leATing  the  repealing  power  as  to  initiated 
laws  in  the  hands  of  the  legislature.  Even 
in  the  state  of  Washington,  after  the  lapse 
of  two  years,  the  legislature  is  permitted 
to  repeal  an  initiated  law,  thus  recognizing 
that  for  some  reason  the  legislature  should 
have  repealing  power,  and  also  recognizing 
that  the  legislature  would  have  such  re- 
pealing power  unless  so  taken  away.  There 
are  many  suggestive  reasons  which  might 
have  influenced  the  Constitution  makers  of 
this  and  other  states  in  leaving  with  the 
legislature  the  power  to  repeal  or  amend 
an  initiated  law.  If,  in  the  course  of  time, 
we  should  have  placed  upon  our  statutes 
various  initiated  laws  upon  various  general 
subjects,  such  as  elections,  banking,  corpo- 
rations, court  procedure,  assessment  and 
taxation,  sehools,  public  officers;  and  if  the 
l^slature  possessed  no  power  to  repeal  or 
amend  such  initiated  laws,  then  the  legis- 
lature would  be  powerless  to  pass  any  law 
in  conflict  with  any  part  of  such  initiated 
laws.  A  Constitution  is  to  be  tested  not 
by  what  has  been  or  is  being  done  there- 
under, but  by  wliat  may  be  done  under  its 
authority.  Sterritt  v.  Young,  14  Wyo.  146, 
4  L.R.A.<N.8.)  160,  116  Am.  St.  Rep.  994, 
82  Pac.  946.  Under  such  conditions  the 
constitutional  functions  of  the  legislature 
would  thereby  become  so  handicapped,  cur- 
tailed, and  limited  as  to  be  of  but  little 
value.  We  are  of  the  view  that  the  Consti- 
tution of  the  state  cannot  be  so  amended  or 
nullified  by  means  of  initiated  legislative 
enactments.  We  are  of  the  view  that  the 
initiative  and  referendum  amendment  was 
never  intended  as  a  means  of  so  curtailing 
and  limiting  tiie  constitutional  power  of  the 
state  legislature,  but  was  intended  to  pre- 
serve to  the  people  a  greater  share  of,  and 
control  over,  the  legislative  power,  but 
without  taking  away  from  any  other  con- 
stitutional department  any  of  its  powers, 
accepting  the  veto  power  of  the  state 
executive.  Kadderly  v.  Portland,  44  Or. 
118,  74  Pac.  710,  75  Pac.  222;  Straw  v.  Har- 
ris, 64  Or.  424,  103  Pac.  777;  Kieman  v. 
Portland,  67  Or.  454,  37  L.R.A.(N.S.)  339, 
111  Pac.  379,  112  Pac.  402;  People  ex 
rel.  Tate  v.  Prevost,  65  Colo.  199,  134  Pac. 
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129;  State  ex  rel.  Smith  ▼.  District  Ot.  50 
Mont.  134,  145  Pac.  721.  The  supreme 
court  of  every  state  having  an  initiative 
and  referendum  constitutional  provision 
similar  to  that  of  this  state,  which  has  been 
called  upon  to  determine  the  question,  has 
held  that  the  legislature  has  the  power  to 
repeal  or  amend  an  initiated  law.  The 
supreme  court  of  the  state  of  Oregon,  in 
Kadderly  v.  Portland,  44  Or.  118,  74  Pac. 
710,  among  other  things,  said:  "Now,  the 
initiative  and  referendum  amendment  does 
not  abolish  or  destroy  the  republican  form 
of  government,  or  substitute  another  in  its 
place.  The  representative  character  of  the 
government  still  remains.  The  people  have 
simply  reserved  to  themselves  a  larger  share 
of  legislative  power,  but  they  have  not 
overthrown  the  republican  form  of  the  gov- 
ernment or  substituted  another  in  its  place. 
The  government  is  still  divided  into  the 
legislative,  executive,  and  judicial  de- 
partments, the  duties  of  which  are  dis- 
charged by  representatives  selected  by  the 
people.  Under  this  amendment,  it  is 
true,  the  people  may  exercise  a  legisla- 
tive power,  and  may,  in  effect,  veto  or 
defeat  bills  passed  and  approved  by  the 
legislature  and  the  goTcrnor;  but  the 
legislative  and  executive  departments  are 
not  destroyed,  nor  are  their  powers  or 
authority  materially  curtailed.  Laws  pro- 
posed and  enacted  by  the  people  under  the 
initiative  clause  of  tlie  amendment  are  sub- 
ject to  the  same  constitutional  limitations 
as  other  statutes,  and  may  be  amended  or 
repealed  by  the  legislature  at  will.** 

To  the  same  effect  are  the  decisions  of 
the  supreme  courts  of  Missouri  and  Colo- 
rado. State  ex  rel.  Halliburton  v.  Roach, 
230  Mo.  408,  139  Am.  St.  Rep.  639,  130 
S.  W.  689;  Re  Senate  Resolution,  64  Colo. 
262,  130  Pac.  333;  People  ex  rel.  Tate  v. 
Prevost,  65  Colo.  199,  134  Pac.  129.  Also 
see  note  on  initiative  and  referendum,  50 
L.R.A.(N.S.)   p.  195. 

It  is  urged  by  appellants  that  if  the 
legislature  has  the  power  to  amend  or  re- 
peal initiated  laws,  and  that  if  the  legisla- 
ture also  has  the  power  to  prevent  the 
operation  of  the  referendum  as  to  such  an 
amending  or  repealing  statute  by  passing 
the  same  by  a  two-thirds  majority  vote, 
with  an  emergency  clause  embodied  there- 
in, then  the  initiative  and  referendum 
amendment  to  the  Constitution  becomes  a 
farce  and  of  no  practical  utility.  We  are 
of  the  view  that  the  premise  from  which* 
this  conclusion  is  drawn  is  untrue.  This 
contention  with  relation  to  such  use  by 
the  legislature  of  the  emergency  clause  re- 
quires us  to  further  consider  the  emergency 
proposition  in  connection  with  appellants' 
second  ground  of  alleged  invalidity  of  said 
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chapter  238.  We  are  of  the  view  that, 
where  the  legislature  enacts  a  law  amend- 
ing or  repealing  an  initiated  law,  such  law 
may  be  submitted  to  referendum  vote  un- 
der the  same  conditions  as  may  be  sub- 
mitted to  vote  any  and  all  laws  which  are 
the  subject  of  constitutional  referendum, 
and  this  wholly  regardless  of  whether  or 
not  Budi  amending  or  repealing  act  con- 
tains an  emergency  clause;  in  other  words, 
all  those  enactments  by  the  legislature 
which  are  the  subject  of  referendum  are  not 
subject  to  the  emergency  clause,  and,  vice 
versa,  all  those  enactments  which  are  sub- 
ject to  the  emergency  clause  are  not  subject 
to  the  referendum.  The  only  lawful  func- 
tion of  the  emergency  clause  is  to  cause  an 
enactment  to  go  into  effect  as  soon  as  signed 
by  the  executive,  instead  of  waiting  until 
the  first  day  of  the  next  July.  It  must 
be  observed  that  the  initiative  and  referen- 
dum amendment  to  the  Constitution  pro- 
vides that  any  laws,  which  the  legislature 
may  have  enacted  shall,  upon  a  proper 
referendum  petition  being  filed,  be  submit- 
ted to  a  vote  of  the  electors  of  the  state 
before  going  into  effect,  except  such  laws 
as  may  be  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or 
safety,  support  of  the  state  government  and 
its  existing  public  institutions.  Such  laws 
comprehended  within  this  exception,  as 
their  names  and  nature  imply,  are  emer- 
gency measures.  As  to  such  emergency 
measures  there  can  be  no  exercise  of 
the  referendum  power,  under  any  circum- 
stances, with  or  without  an  emergency 
clause,  and  this  regardless  of  the  size  of 
the  majority  vote  by  which  they  were 
passed.  Section  22,  art.  3,  provides  that 
"no  act  shall  take  effect  until  ninety  days 
after  the  adjournment  of  the  session  at 
wliich  it  passed,  unless  in  case  of  emer- 
gency (to  be  expressed  in  the  preamble 
or  body  of  the  act),  the  legislature  shall 
by  a  vote  of  two  thirds  of  all  the  members 
elected  of  each  house  otherwise  direct." 

Sections  1  and  22  of  article  3  sliould  be 
construed  and  read  together  as  if  forming 
different  parts  of  but  one  section.  State 
ex  rel.  Laviu  v.  Bacon,  14  S.  D.  394,  85 
N.  W.  60*").  The  emergency  measures  men- 
tioned in  §  22  must  and  can  only  refer  to 
the  same  emergency  measures  mentioned  in 
the  referendum  clause  exception  contained 
in  §  1.  It  therefore  follows  that  the  legis- 
lature, by  necessary  implication,  is  only 
autliorized  to  declare  emergencies  in  that 
class  of  measures  specified  in  the  said  ex- 
ception to  the  referendum  clause.  As  to 
all  emergency  measures  and  acts  within  the 
purview  of  this  exception,  the  legislature 
may  declare  an  emergency  to  exist,  for  the 
purpose  and  to  the  end  that  such  enactment 
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may  at  once  go  into  effect,  and  such  declft- 
ration  and  finding  as  to  the  existence  of  sucU 
emergency  is  final,  and  not  within  the 
power  or  province  of  the  courts  to  quea- 
tion.  But  as  to  any  measure,  law,  or  enact- 
ment clearly  not  within  the  class  of 
emergency  measures  specified  within  said 
exception,  the  l^islature  has  no  power  or 
authority  to  declare  an  emergency  to  exist 
in  relation  thereto,  by  any  vote,  however 
large  the  same  may  be ;  and  the  action  of 
the  legislature  in  embodying  emergency 
clauses  in  measures  clearly  not  compre- 
hended within  the  said  exception  is  wholly 
unwarranted  and  void,  and  should  be  so 
held  by  the  courts.  Not  that  the  act  itseU 
would  be  void,  but  the  emergency  clause 
would  be  void,  with  the  result  that  the 
act  would  not  go  into  effect  until  the  Ist 
day  of  the  next  July,  and  also  with  the  re- 
sult that,  in  the  event  of  a  proper  referen- 
dum petition  being  filed,  as  required  by 
law,  such  enactment  would  not  go  into 
effect  until  approved  by  a  majority  vote  of 
the  electors  of  the  state.  Kiley  v.  Carico, 
27  Okla.  33,  110  Fac.  738;  Mcintosh  v. 
State,  56  Tex.  Crim.  Rep.  134,  120  S. 
W.  455;  Sears  v.  Multnomah  County, 
49  Or.  42,  88  Pac.  522;  McClure  v.  Nye, 
22  Cal.  App.  248,  133  Pac.  1145;  State 
ex  rel.  Brislawn  v.  Meath,  84  Wash.  302, 
147  Pac.  11;  Mugler  v.  Kansas,  123  U. 
S.  623,  661,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273,  297.  In  SUte  ex  rel.  Bris> 
lawn  V.  Meath  the  court  held  that,  as, 
under  the  Constitution  of  1889,  the  courts 
had  decided  they  were  without  authority 
to  review  the  legislative  discretion  in  de* 
daring  an  emergency,  they  should,  after 
the  adoption  of  the  initiative  and  referen- 
dum amendment,  scrutinize  a  legislative 
declaration  of  an  emergency  and  declare 
the  declaration  void  in  case  it  is  obviously 
false;  for  the  spirit  of  a  law  and  the  mis- 
chief intended  to  be  remedied  must  be  con- 
sidei'ed.  In  Mugler  v.  Kansas  it  is  held 
that  "the  courts  are  not  bound  by  mere 
forms,  nor  are  they  to  be  misled  by  mere 
pretenses.  They  are  at  liberty — indeed,  are 
under  a  solemn  duty — ^to  look  at  the  sub- 
stance of  things,  whenever  they  enter  upon 
the  inquiry  whether  the  legislature  has 
transcended  the  limits  of  its  authority.  If» 
therefore,  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety  has  no 
real  or  substantial  relation  to  those  ob- 
jects, or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the 
duty  of  the  courts  to  so  adjudge,  and  there- 
by give  effect  to  the  Constitution.'' 

Under  this  view  the  initiative  and  refer- 
endum is  a  workable  and  efficient  law;  that 
whenever  the  l^islature  shalk  have  passed 
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act  repeating  an  initiated  law,  not  oom- 
prehended  within  the.  emergency  eiception 
to  the  referendum  clause,  the  flame  may  be 
referred  to  a  referendum  Yote  the  same  as 
may  any  other  law  which  is  subject  to  the 
referendum.  We  are  of  the  view  that  this 
waa  the  clear  intention  of  the  framers  of 
the  initiative  and  referendum  amendment  to 
our  Constitution  as  expressed  by  the  plain 
terms  thereof. 

We  therefore  hold  that  the  legislature 
had  the  power  to  repeal  chapter  201,  Laws 
of  1911,  and  to  enact  in  lieu  thereof  chap- 
ter 258;  that  the  only  relief  the  courts 
might  have  granted  under  any  circum- 
stances growinjg  out  of  the  enactment  of 
chapter  258,  for  reasons  hereinbefore  stated, 
was  to  have  ordered  and  required  that  the 
enactment  or  law  known  as  chapter  258  be 
submitted  to  a  referendum  vote  of  the  peo- 
ple, notwithstanding  the  emergency  clause 
thereto  annexed;  but  that  cannot  be  grant- 
ed, for  tlie  reason  that  the  people  have 
not  invoked  the  referendum  or  put  the  same 
in  operation  as  to  said  enactment  by  the 
filing  of  a  referendum  petition  signed  by 


at  least  5  per  cent  of  the  electors  ai  the 
state. 

This  being  a  cause  involving  a  matter 
of  public  concern,  by  written  stipulation  of 
counsel  for  both  appellants  and  respondent, 
W.  A.  Lynch,  Esq.,  attorney,  as  amicuB 
curie,  has  filed  a  brief  contending  that 
chapter  201,  Laws  of  1911,  never  became  a 
valid  initiated  law  of  this  state,  in  that 
the  same  was  not  approved  by  a  majority 
vote  of  all  the  electors  of  this  state;  but 
we  are  of  the  view  that  this  contention  is 
not  well  grounded,  for  the  reason  that  nei- 
ther under  the  Constitution  nor  the  stat- 
ute (Pol.  Code  §  22)  under  which  initiated 
laws  may  be  voted  upon  is  it  required  that 
the  same  shall  receive  more  than  a  majority 
of  all  the  votes  cast  upon  the  measure  sub- 
mitted. 

The  judgment  and  order  appealed  from 
are  affirmed. 

Petition  for  rehearing  denied. 

Dismissed  by  the  Supreme  Court  of  the 
United  States,  March  6.  1916  (241  U.  S. 
648,  60  L.  ed.  1218,  36  Sup.  Ct.  Rep.  449). 
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CHARLES  S.  HOCKETT,  Plflf.  in  Err., 

V. 

STATE  LIQUOR  UCENSING  BOARD 

et  al. 

(91  Ohio  St.  176,  110  N.  E.  485.) 

Constitutional  law  -—  amendment  —  ref- 
erendum. 

1.  The  Constitution  and  the  statutes  of 
Ohio  provide  ample  and  adequate  legal  ma- 
chinery for  the  initiation,  submission,  and 
adoption  or  rejection  of  any  proposed 
amendment  to  the  Constitution  of  Ohio  by 
what  is  known  as  a  referendum  vote. 

For  other  ca^et,  see  ConsiiiuHondl  Law,  L 
a,  e,  in  Dig.  1-52  N,  8. 

Same  «-  Intoxicating  liquors  «-  adoption. 

2.  Article  15,  %  9a,  relating  to  home  rule 
on  the  subject  of  intoxicating  liquors,  was 
regularly  and  legally  initiated,  submitted, 
and  carried  bv  a  majority  of  the  voters  of 
Ohio  voting  thereon  at  the  regular  election 
held  in  November,  1914,  and  thereby  became 
a  part  of  the  Constitution  of  Ohio. 

For  other  cases,  see  ConsiitMiional  Lato,  1, 
a,  2,  in  Dig.  1''52  N.  8. 

Same  ^  constitutionality. 

3.  Said  amendment  is  not  in  conflict  with 
any  provision  of  the  Federal  Constitution. 
For  other  cases,  see  Intoxicating  Liquors, 

/.  0,  m  Dig.  1-52  N.  8. 

(January  26,  1015.) 
Headnotes  by  the  Coubt. 

Note. «-  As  to  initiative  and  referendum, 
see  annotation  following  this  case,  post,  15. 
L..R.A.1917B. 


I^RROR  to  the  Court  of  Appeals  for 
li  Franklin  County  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Com- 
mon Pleas  in  defendants'  favor  in  an 
action  brought  to  enjoin  them  from  appoint- 
ing a  licensing  board  in  certain  counties. 
Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  A.  Jay  Miller,  H.  B.  Emerson, 
J.  A.  White,  W.  B.  l¥heeler,  Howen- 
Bttne  &  Huston,  John  E.  West,  Miller, 
Miller,  Brady,  &  Seeley,  for  plaintiff  in 
error: 

No  method  or  means  of  election  machinery 
was  provided  for  proposed  constitutional 
amendments. 

Mason  v.  State,  58  Ohio  St.  30,  41  L.R.A. 
291,  50  N.  E.  6;  Southern  Gum  Co.  v.  Lay- 
lin,  66  Ohio  St.  578,  64  N.  E.  564;  Oakland 
Paving  Co.  v.  Hilton,  69  Cal.  479,  11  Pac. 
3;  Cass  V.  Dillon,  2  Ohio  St.  607;  Exchange 
Bank  v.  Hines,  8  Ohio  St.  1;  Stevens  v. 
Benson,  50  Or.  269,  91  Fae.  577;  Palmer 
V.  Benson,  50  Or.  280,  91  Pao.  579;  State 
ex  rel.  McClurg  v.  Powell,  77  Miss.  543. 
48  L.R.A.  652,  27  So.  927;  State  ex  rel. 
Woods  V.  Tooker,  16  Mont  8,  25  L.R.A. 
560,  37  Pac.  840;  State  ez  rel.  Cope  v. 
Foraker,  46  Ohio  St.  677,  6  L.R.A.  422,  23 
N.  E.  491;  People  ex  rel.  Tate  v.  Prevost, 
55  Colo.  199,  134  Pac.  129;  State  ex  rel. 
Little  Rock  v.  Donaghey,  106  Ark.  66,  152 
S.  W.  746;  State  ex  rel.  Bailey  v.  Brook- 
hart,  113  Iowa,  250,  84  N.  W.  1064;  Koehler 
V.  Hill,  60  Iowa,  543,  14  N.  W.  738,  15  N. 
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W.  609;  State  «k  rel.  Stevenson  y.  TafLy,  10 
Xev.  391,  3  Am.  St.  Rep.  895,  12  Pae.  836; 
Kadderly  v.  Portland,  44  Or.  118,  74  Pac. 
710,  75  Pac.  222. 

The  Home  Rule  Amendment  violates  the 
Federal  compact  by  an  unwarranted  limita- 
tion on  the  police  power. 

Rippey  v.  Texas,  193  U.  S.  504,  48  L.  ed. 
767,  24  Sup.  Ct.  Rep.  616;  license  Cases, 

5  How.  504,  577,  12  L.  ed.  255,  289;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  33,  24 
L.  ed.  989;  Mugler  v.  Kansas,  123  U.  6. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Bacon  v.  Walker,  204  U.  S.  311,  51  L.  ed. 
499,  27  Sup.  Ct.  Rep.  289;  New  Orleans 
Gaslight  Co.  y.  Louisiana  Light  &  H.  P. 

6  Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  516, 
6  Sup.  Ct.  Rep.  252;  Holden  v.  Hardy,  169 
U.  S.  366,  42  L.  ed.  780,  18  Sup,  Ct.  Rep. 
383;  State  ex  rel.  George  v.  Aiken,  42  S. 
C.  222,  26  L.R.A.  345,  20  S.  £.  221 ;  Giozza 
V.  Tieman,  148  U.  S.  657,  37  L.  ed.  699,  13 
Sup.  Ct.  Rep.  721;  State  v.  Bixman,  162 
Mo.  1,  62  S.  W.  828 ;  Beebe  v.  State,  6  Ind. 
542,  63  Am.  Dec.  391;  State  ex  rel.  Vance 
v.  Crawford,  28  Kan.  726,  42  Am.  Rep. 
186;  Schwuchow  v.  Chicago,  68  111.  444; 
State  V.  Durein,  70  Kan.  13,  15  L.R.A. 
(N.S.)  908,  78  Pac.  152,  80  Pac.  987;  Crowley 
V.  Christensen,  137  U.  S.  86,  34  L.  ed.  620, 
11  Sup.  Ct.  Rep.  13;  Santo  v.  State,  2  Iowa, 
165,  63  Am.  Dec.  487;  Adler  v.  Whitbeck,  44 
Ohio  St.  539,  9  N.  E.  672;  Bartemeyer  v. 
Iowa,  18  Wall.  129,  21  L.  ed.  929;  Vance 
V.  W,  A.  Vandercook  Co.  170  U.  S.  444,  42 
L.  ed.  1103,  18  Sup.  Ct.  Rep.  674;  Cronin 
V.  Adams,  192  U.  S.  108,  48  L.  ed.  365,  24 
Sup.  Ct.  Rep.  219;  Newburyport  Water  Co. 
V.  Newburyport,  193  U.  S.  561,  48  L.  ed. 
795,  24  Sup.  Ct.  Rep.  553;  Ohio  ex  rel. 
Lloyd  V.  Dollison,  194  U.  S.  445,  48  L.  ed. 
1062,  24  Sup.  Ct.  Rep.  703;  Doering  v.  Cin- 
cinnati, 76  Ohio  St.  636,  81  N.  E.  1184. 

The  Home  Rule  Amendment,  if  valid, 
must  be  construed  prospectively. 

Shreveport  v.  Cole,  129  U.  S.  36-41,  32 
L.  ed.  589-691,  9  Sup.  Ct.  Rep.  210;  Scot- 
land County  V.  Thomas,  94  U.  S.  682,  24 
L.  ed.  219;  Schuyler  County  v.  Thoma4s,  98 
U.  S.  169-171,  25  L.  ed.  88,  89;  Minneapolis 
V.  Minneapolis  Street  R.  Co.  215  U.  S.  417, 
54  L.  ed.  269,  30  Sup.  Ct.  Rep.  118;  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  86,  63 
L.  ed.  417,  29  Sup.  Ct.  Rep.  220;  New  York 
C.  &  H.  R.  R.  Co.  V.  United  States,  212  U. 
S.  500,  63  L.  ed.  624,  29  Sup.  Ct.  Rep.  309; 
Davidson  Bros.  Marble  Co.  v.  United  States, 
213  U.  S.  10,  63  L.  ed.  676,  29  Sup.  Ct.  Rep. 
324;  Johannessen  v.  United  States,  225  U. 
S.  227,  56  L.  ed.  1066,  32  Sup.  Ct.  Rep.  613; 
Ue  Davis,  4  Ohio  N.  P.  N.  S.  417,  62  Ohio 
L.  J.  46 ;  Swift  &  Co.  v.  Newport  News,  105 
Va.  308,  8  L.R.A.(N.S.)  404,  52  S.  E.  821; 
State  ex  rel.  Evans  v.  Dudley,  1  Ohio  St. 
L.R.A.1917B. 


437;  Cooley,  Const.  Lim.  7th  ed.  p.  97; 
AUbyer  v.  SUte,  10. Ohio  St.  588;  Piatt  T. 
Craig,  66  Ohio  St.  75,  63  N.  £.  594. 

Messrs.  Timothy  S.  Hogan,  Attorney 
General,  P.  £.  Dempsey,  James  I.  Boiil- 
Ser,  and  Frank  Bavls,  for  defendants  in 
error : 

Adequate  and  proper  machinery  for  the 
holding  of  an  election  on  constitutional 
amendments  has  been  provided. 

People  ex  rel.  Elder  v.  Sours,  31  Colo. 
369,  102  Am.  St.  Rep.  34,  74  Pac.  167;  Coa- 
stitutional  Prohibitory  Amendment,  24  Kan. 
700;  Lovett  v.  Ferguson,  10  S.  D.  44,  71 
N.  W.  765;  Allen  v.  State,  14  Ariz.  458, 
44  L.R.A.(N.S.)  468,  130  Pac.  1114;  Koeh- 
ler  V.  Hill,  60  Iowa,  543,  14  N.  W.  738,  16 
N.  W.  609;  Worman  v.  Hagan,  78  Md.  152, 
21  L.R.A.  716,  27  Atl.  616;  State  ex  rel. 
Thompson  v.  Winnett,  78  Neb.  379,  10 
L.R.A.  (N.S.)  149,  110  N.  W.  1113,  16  Ann. 
Cas.  781;  West  v.  State,  50  Fla.  164,  39 
So.  412;  Green  v.  Weller,  32  Miss.  664. 

The  Home  Rule  Amendment  needs  no  ad- 
ditional legislation. 

Hodges  V.  Dawdy,  104  Ark.  583,  149  S. 
W.  656;  Oakland  Paving.  Co.  v.  Hilton,  69 
Cal.  479,  11  Pac.  3;  Cass  v.  Dillon,  2  Ohio 
St.  608;  Re  Sweeley,  12  Misc.  174,  33  N. 
Y.  Supp.  369;  Diamond  Glue  Co.  v.  United 
States  Glue  Co.  187  U.  S.  611-616,  47  L. 
ed.  328-333,  23  Sup.  Ct.  Rep.  206. 

The  Home  Rule  Amendment  does  not 
violate  article  4,  §  4,  of  the  United  States 
Constitution. 

Pacific  States  Teleph.  &  Teleg.  Co.  v. 
Oregon,  223  U.  S.  118,  66  L.  ed.  377,  32 
Sup.  Ct.  Rep.  224;  Kadderly  v.  Portland,  44 
Or.  118,  74  Pac.  710,  75  Pac.  222. 

It  is  not  a  violation  of  other  constitu- 
tional amendments. 

Barron  v.  Baltimore,  7  Pet.  243,  8  L.  ed. 
672;  Fox  V.  Ohio,  5  How.  434,  12  L.  ed. 
223;  Capital  City  Dairy  Co.  v.  Ohio,  183 
U.  S.  238,  46  L.  ed.  171,  22  Sup.  Ct.  Kep. 
120;  Barrington  v.  Missouri,  205  U.  S.  483- 
486,  51  L.  ed.  890-894,  27  Sup.  Ct.  Rep. 
582;  Otis  v.  Parker,  187  U.  S.  606-608,  47 
L.  ed.  323-327,  23  Sup.  Ct.  Rep.  168; 
Noble  State  Bank  v.  Haskell,  219  U.  S.  104- 
112,  55  L.  ed.  112-117,  32  L.R.A. (N.S.) 
1062,  31  Sup.  Ct.  Rep.  186;  Laderburg  v. 
Miller,  127  C.  C.  A.  250,  210  Fed.  614; 
State  ex  rel.  Gongwer  v.  Graves,  90  Ohio 
St.  311,  107  N.  E.  1018. 

Mr.  A.  J.  Freiberg  also  for  defendants 
in  error. 

Mr.  Judflon  Harmon,  for  Home-Rule  As- 
sociation : 

The  Home  Rule  Amendment  was  lawfully 
submitted  and  adopted. 

Re  Assignment  of  Judges,  34  Ohio  St. 
431;  Hupp  V.  Hock-Hocking  Oil  &,  Natural 
Gas  Co.  88  Ohio  St.  61,  101  N.  E.  1053,  Ann. 
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Cm.  1914D,  1004;  Cass  y.  Dillon,  2  Ohio  St. 
607 ;  State  ex  rel.  Sfaoets  y.  Laylin,  60  Ohio 
St.  1,  68  N.  £.  574;  Constitutional  Pro- 
hibitory Amendment,  24  Kan.  700;  Third 
Xat.  Bank  y.  Laidlaw,  86  Ohio  St.  91,  98 
N.  E.  1016;  CitisenB'  Bank  v.  Parker,  192 
U.  S.  73,  85,  86,  48  L.  ed.  346,  356,  24  Sup. 
Ct.  Kep.  181;  Detroit  Citizens'  Street  R.  Co. 
V.  Detroit,  26  KR.A.  667,  12  C.  C.  A.  365, 
22  U.  S.  App.  670,  64  Fed.  628;  State  ex 
rel.  CleveUind,  C.  C.  &  St.  L.  R.  Co.  v. 
Creamer,  83  Ohio  St.  412,  94  N.  E.  831. 

When  the  Home  Rule  Amendment  took 
effeet  the  Rose  County  Option  Law  and 
eyery^ing  arising  from  or  depending  on  it 
oeaeed  to  exist  for  all  purposes. 

State  ex  rel.  Byans  y.  Dudley,  1  Ohio  St. 
437 :  Norton  y.  Taxing  Dist.  129  U.  S.  490, 
32  L  ed.  774,  9  Sup.  Ct.  Rep.  822;  Wads- 
worth  y.  Ean  Claire  County,  102  U.  S,  587, 
26  L.  ed.  221. 

Wanamaker,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  based  on  what  has  become 
politieallv  known  as  *'the  Home  Rule 
Amendment,*'  pertaining  to  intoxicating 
liquors.  The  question  is  not  "Should  it 
haye  passed?  That  was  addressed  to  the 
yoters  of  Ohio  at  the  Koyember  election. 
The  question  is  not  "What  is  the  meaning 
and  scope  of  the  amendment?  That  is  a 
moot  question  here  and  must  be  reserved 
for  ecMicrete  cases  arising  under  the  amend- 
ment if  it  should  be  a  valid  amendment. 
The  questions  here  are  <1)  Did  it  carry? 
Did  it  become  a  part  of  our  Ohio  Constitu- 
tion? <2>  Is  it  in  conflict  with  the  Federal 
Constitution  ? 

Plaintiff  in  error  contends  that,  notwith- 
standing the  official  returns  made  to  the 
secretary  of  state  show  a  majority  prima 
facie  of  12,618  for  the  amendment,  still 
said  amendment  did  not  carry  because  there 
was  no  yalid  legal  machinery  proyided, 
either  by  the  Constitution  or  the  statutes, 
for  the  submission  of  such  amendment  and 
for  the  casting,  counting,  and  returning  of 
the   yotes  thereon. 

Article  8,  §  1,  Bill  of  Rights  of  the 
Ohio  Constitution  of  1802,  contained  the 
following  provision:  ".  ,  .  Eyery  free 
republican  government  being  founded  on 
their  sole  authority,  and  organized  for  the 
great  purpose  of  protecting  their  rights  and 
liberties  and  securing  their  independence; 
to  effect  these  ends,  they  [the  people]  haye 
at  all  times  a  complete  power  to  alter,  re- 
form, or  abolish  their  goyemment,  when- 
ever they  may  deem  it  necessary.'' 

The   Constitution   of    1851    contains   the 
following  proylsion:    ''All   political   power 
is  inherent  in  the  people.     Goyemment  is 
instituted  for  their   equal  protection  and ' 
LwR.A.1917B. 


benefit,  and  they  have  tke  right  to  lilter,  re- 
form, or  abolish  the  same*  whenever  they 
may  deem  it  necessary.  .  .  J'  Const. 
1851  Bill  of  Rights,  Art.  1,  §  2. 

This  provision  remains  in  the  Constitu- 
tton  of  1912.  Under  the  amendments  pro- 
posed and  passed  in  the  Constitution  of 
1012  for  the  submission  of  amendments  the 
following  proyisions  are  pertinent.  Article 
2,  §  1,  of  the  Constitution  of  1912,  reads  as 
follows:  ".  .  .  .  But  the  people  re- 
serye  to  themselves  the  power  to  propose 
to  the  general  assembly  laws  and  amend- 
ments to  the  Constitution,  and  to  adopt  or 
reject  the  same  at  the  polls  on  a  referen- 
dum yote  as  hereinafter  provided.  They 
also  reserve  the  power  .  .  .  and  inde- 
pendent of  the  general  assembly  to  propose 
amendments  to  the  Constitution  and  to 
adopt  or  reject  the  same  at  the  polls." 

Pursuant  to  this  sovereign  political  power, 
which  is  inherent  in  the  people,  and  their 
reseryed  right  ''to  propose  amendments  to 
the  Constitution  and  to  adopt  or  reject  the 
same  at  the  polls,"  a  petition  was  initiated 
and  filed  with  the  secretary  of  state,  call- 
ing for  the  submission  of  such  "Home  Rule 
Amendment"  at  the  next  Regular  or  gen- 
eral election. 

No  complaint  is  now  made,  or  ever  has 
been,  that  the  petition  was  not  in  due  form, 
duly  signed  and  yerified,  all  in  accordance 
with  the  provisions  of  law;  but  the  com- 
plaint is  that  there  was  no  legal  machinery, 
constitutional  or  statutory »  for  the  submis* 
sion  of  such  amendment  to  the  people  for 
counting,  canyassing,  and  returning  tiie 
votes  thereon  and  tlie  final  determination  and 
proclamation  as  to  the  offioial  vote  of  the 
people  of  the  state  on  such  amendment*  It 
may  also  be  observed  in  passing  that  no  claim 
or  contention  whatsoeyer  was  made  prior 
to  the  election  that  such  amendment  had 
not  been  regularly  and  legally  submitted. 
It  is  now  claimed  by  the  plaintiff  in  error 
that  the  vote  on  the  amendment,  therefore, 
was  a  mere  nullity  because  the  Constitu- 
tion failed  to  provide  the  necessary  legal 
machinery  agreeable  to  the  words  "as  here- 
inafter provided,"  as  found  in  said  article 

2,  §  1. 

We  must  reoiember  fdiat  we  are  here  eon- 
struing  the  Constitution  of  the  state  of 
Ohio,  affecting  5,000,000  people  scattered 
over  more  than  40,000  square  miles.  We  are 
not  to  use  any  millimeter  measure  of  in- 
terpretation nor  employ  that  strict  construc- 
tion peculiar  to  criminal  law  and  procedure, 
but  we  are  to  employ  that  broad-gauged 
liberal  construction  that  the  general  terms 
of  constitutional  provisions  necessarily  re- 
quire in  order  to  make  them  effective  and 
carry  out  the  real  intention  of  the  people 
in  making  the  Constitution,  through  their 
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representatives,  and  bj  adopting  the  Con- 
stitution by  their  own  votes.  The  pole- 
star  in  the  construction  of  Constitutions, 
as  well  as  other  written  instruments,  is 
the  intention  of  the  makers  and  adopters. 

Now  what  was  to  be  "hereinafter  provid- 
ed?*' Manifestly  the  manner  and  means  of 
proposing  amendments  to  the  Constitution 
and  adopting  or  rejecting  the  same  by  a 
referendum  vote.  An  examination  of  §  la, 
article  2,  clearly  and  conclusively  shows 
that  the  Constitution  makers  proceeded 
forthwith  to  "hereinafter  provide"  for  the 
submission  of  amendments  to  the  Constitu- 
tion and  for  a  referendum  vote  thereon. 
Notice  the  language  of  the  very  next  sec- 
tion :  ''Sec.  la.  The  first  aforestated  power 
reserved  by  the  people  is  designated  the 
initiative,  and  the  signatures  of  10  per 
centum  of  the  electors  sliall  be  required 
upon  a  petition  to  propose  an  amendment 
to  the  Constitution.  When  a  petition  signed 
by  the  aforesaid  required  number  of  elect- 
ors, shall  have  been  filed  with  the  secretary 
of  state,  and  verified  as  herein  provided, 
proposing  an  amendment  to  the  Constitu- 
tion, the  full  text  of  which  shall  have  been 
set  forth  in  slich  petition,  the  secretary 
of  state  shall  submit  for  the  approval  or 
rejection  of  the  electors,  the  proposed 
amendment,  in  the  manner  hereinafter  pro- 
vided, at  the  next  succeeding  regular  or 
general  election  in  any  year  occurring  subse- 
quent to  ninety  days  after  th.e  filing  of  such 
petition.  The  initiative  petitions,  above  de- 
scribed, shall  have  printed  across  the  top 
thereof:  'Amendment  to  the  Constitution 
Proposed  by  Initiative  Petition  to  be  Sub- 
mitted. Directly  to  the  Electors.' " 

In  addition  to  these  numerous  provisions 
specifically  providing  for  the  submission 
of  constitutional  amendments  for  a  referen- 
dum vote  in  §  la,  §  Ig  includes  the  further 
provisions:  "A  true  copy  of  all  .  .  . 
proposed  amendments  to  the  Constitution, 
together  with  an  argument  or  explanation, 
or  both,  for,  and  also  an  argument  or  ex- 
planation, or  both,  against  the  same  shall  be 
prepared.  .  .  .  The  secretary  of  state 
shall  cause  to  be  printed  .  .  .  proposed 
amendment  to  the  Constitution,  together 
with  the  arguments  and  explanations, 
.  .  .  and  shall  mail,  or  otherwise  dis- 
tribute, a  copy  of  such  .  .  .  proposed 
amendment  to  the  Constitution,  together 
with  such  arguments  and  explanations  for 
and  against  the  same  to  each  of  the  electors 
of  the  state,  as  far  as  may  be  reasonably 
possible.  Unless  otherwise  provided  by  law, 
the  secretary  of  state  shall  cause  to  be 
placed  upon  the  ballots,  the  title  of  any 
such  .  .  .  proposed  amendment  to  the 
Constitution,  to  be  submitted.  He  shall 
also  cause  the  ballots  so  to  be  printed  as 
L.R.A.1917B. 


to  p^mit  an  affirmative  or  negative  vote 
upon  each  .  .  .  proposed  amendment  to 
the  Constitution.  The  style  of  all  laws 
.  .  .  shall  be  .  .  .  and  of  all  con- 
stitutional amendmtmts:  'Be  it  resolved  by 
the  people  of  the  state  of  Ohio.*     .     .     .*' 

Section  lb  provides  for  the  ballots  on 
such  proposed  amendment;  also,  if  the 
amendment  shall  carry  by  a  majority  of 
the  electors  voting  thereon,  wlien  sucli 
amendment  shall  go  into  effect  and  the 
publication  by  the  secretary  of  state:  "Bal- 
lots shall  be  so  printed  as  to  permit  an 
affirmative  or  n^ative  vote  upon  each  meaa- 
ure  submitted  to  the  electors.  Any  pro- 
posed law  or  amendment  to  the  Constitu- 
tion submitted  to  the  electors  as  provided 
in  §  la  and  §  lb,  if  a^^roved  by  a  ma- 
jority of  the  electors  voting  thereon,  shall 
take  effect  thirty  days  after  the  election  at 
which  it  was  approved  and  shall  be  pub- 
lished by  the  secretary  of  state." 

Again,  in  §  Ig  we  have  the  l<^lowing 
language:  "Any  initiative,  supplementary 
or  referendum  petition  may  be  presented 
in  separate  parts  but  each  part  ^all  con- 
tain a  full  and  correct  copy  of  the  title, 
and  text  of  the  law,  section  or  item  there- 
of sought  to  be  referred,  or  the  proposed 
law  or  proposed  amendment  to  the  Consti- 
tution." 

This  same  section  goes  on  to  provide 
who  may  sign  such  petitions  and  how,  and 
then  further  provides:  "No  law  or  amend- 
ment to  the  Constitution  submitted  to' the 
electors  by  initiative  and  supplementary 
petition  and  receiving  an  affirmative  major- 
ity of  the  votes  cast  thereon,  sliall  be  held 
unconstitutional  or  void  on  account  of  the 
insufficiency  of  the  petiticms,"  etc. 

The  astonishing  thing  about  these  provi- 
sions is  not  their  brevity,  but  the  minutia 
and  detail  with  which  the  Constitution 
makers  provided  for  safeguarding  the  initia- 
tive and  referendum  as  to  constitutional 
amendments.  But  after  all  this  was  done, 
in  order  to  make  assurance  doubly  sure, 
fearing  that  they  might  have  omitted  some 
clerical  step,  the  Constitution,  at  ihe  close 
of  §  Ig,  provides  as  follows:  "The  forego- 
ing provisions  of  this  section  shall  be  self- 
executing,  except  as  herein  otherwise  pro- 
vided. Laws  may  be  passed  to  facilitate 
their  operation,  but  in  no  way  limiting  or 
restricting  either  such  provision  or  the 
powers  herein  reserved." 

Agreeable  to  the  last  three  lines  of  §  Ig 
above  quoted,  the  legislature  of  Ohio  had 
formerly  passed  the  foUow^ing  section  (§ 
4785,  General  Code),  which  reads:  "Ex- 
cept when  other w^ise  provided  by  law,  all 
public  elections  in  this  state  shall  be  con- 
ducted according  to  the  provisions  of  this 
title," 
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And  §  5019,  General  Code,  proTides  how 
consiitutional  amendments  shall  be  sub- 
mitted, as  follows:  "...  The  provi- 
sions of  this  title,  so  far  as  practicable, 
&hall  apply  to  the  marking  of  ballots  and 
the  counting  of  votes  upon  any  constitu- 
tional amendment  so  submitted." 

This  section  and  other  kindred  sections 
are  found  in  part  first  of  the  General  Code, 
under  the  head  of  "Title  XIV.  Public  Elec- 
tions," which  title  provides  for  the  entire 
election  machinery  of  the  state.  Again, 
§§  5088  and  5080,  General  Code,  under  the 
same  title,  provide  for  the  tally-sheet  en- 
tries and  the  compiling  and  preparing  of 
the  count  on  the  day  following  the  elec- 
tion, and  the  certification  of  the  result  there- 
of to  the  secretary  of  state.  But  it  may  be 
claimed  that  some  of  these  sections  were 
enacted  by  the  legislature  prior  to  the  con- 
stitutional amendment  on  the  initiative  and 
referendum,  and  therefore  have  no  applica- 
tion. This  is  fully  answered  by  the  ex- 
press provision  of  the  Constitution  saving 
certain  statutes,  as  found  in  a  schedule 
adopted  with  the  I'egularly  proposed  amend- 
ments to  the  Constitution  on  September  3, 
1912.  Such  schedule  reads  as  follows:  "The 
several  amendments  passed  and  submitted 
by  this  convention  when  adopted  at  the 
election  shall  take  effect  on  the  1st  day  of 
January,  1913,  except  as  otherwise  specific- 
ally provided  by  the  schedule  attaclied  to 
any  of  said  amendments.  All  laws  then  in 
force,  not  inconsistent  therewith  shall  con- 
tinue in  force  until  amended  or  repealed. 
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So  that  by  express  provision  of  the  sched- 
ule all  old  statutes  not  repugnant  to  or 
inconsistent  with  the  provisions  of  the  new 
Constitution  are  as  applicable  to  the  con- 
stitutional amendment  as  those  that  are 
passed  subsequently  to  the  adoption  of 
the  constitutional  amendments  of  1912.  So 
that  tiiroughout  the  Constitution  and  the 
amendments  we  have  abundance  of  provi- 
sion for  the  submission  of  the  amendment 
at  a  public  election,  for  the  preparation  of 
the  ballots,  for  the  casting  and  counting  of 
them,  the  certification  of  the  result,  and 
the  publication  finally  by  the  secretary  of 
state.  Indeed,  it  is  difficult  to  imagine  any 
additional  provision  that  could  have  been 
made  under  this  right  and  power  of  the 
people  for  the  amendment  of  their  Constitu- 
tion by  a  referendum  vote. 

Judge  Brewer,  in  the  famous  Kansas  case, 
goes  even  further,  and  holds  that  "if  there 
were  no  legal  machinery  provision  the  court 
nevertheless  must  take  judicial  notice  of 
the  result." 

Hie  language  of  the  court  on  the  prohibi- 
tory amendment  is  found  in  Constitutional 
Prohibitory  Amendment,  24  Kan.  700,  and 
L.R.A.1917B. 


is  as  follows:  "Suppose  a  majority  did 
adopt,  but  no  machinery  is  provided  for 
ascertaining  that  fact,  no  one  is  author- 
ized to  canvass  and  proclaim  the  result,  and 
no  one  in  fact  does  so  canvass  and  pro- 
claim. Must  not  the  court  nevertheless  take 
judicial  notice  of  the  result?  When  the 
Constitution  says  that  upon  certain  condi- 
tions an  amendment  is  adopted,  must  we 
not  take  judicial  notice  of  the  happening 
of  those  conditions?  It  is  the  election,  and 
not  the  canvass,  that  works  the  change;  and 
if  we  are  bound  to  take  notice  *of  everything 
that  is  allowed  to  affect  the  validity  of 
any  law,'  must  we  not  of  everything  affect- 
ing the  fundamental  as  well  as  the  statute 
law  ?" 

We  hold  that  this  objection  to  the 
amendment  is  not  well  taken.  As  a  rein- 
forcement of  our  position  on  this  question 
we  quote  liberally  from  the  pertinent  parts 
of  the  Kansas  case,  supra,  by  Judge  Brewer: 

"And,  first,  the  election  itself  was  au- 
thorized by  law.  It  was  not  a  mere  vol- 
untary proceeding.  The  proposition  was 
put  by  legislative  sanction  before  the  peo- 
ple, who  were  invited  to  consider  and  act 
upon  it.  *The  following  proposition  .  .  . 
shall  be  submitted  to  the  electors  of  the 
state  for  adoption  or  rejection.'  Both  Con- 
stitution and  statute  name  the  time  and 
the  persons  at  whicli  and  to  whom  this 
proposition  is  submitted.  And  the  statute 
further  provides  that  the  proposition  shall 
be  submitted  'at  the  general  election.*  This 
implies  something  more  than  the  mer^  mat- 
ter of  time.  The  Constitution  says  'at 
which  time.*  But  the  statute  goes  further. 
It  does  not  read,  at  the  time,  or  on  the 
day  of  the  general  election,  but  at  that  elec- 
tion itself.  For  the  purpose  of  voting  upon 
and  determining  the  question  submitted,  it 
thus  refers  to  and  appropriates  the  statu- 
tory machinery  of  the  general  election. 
Concede  that  this  may  technically  be  limit- 
ed to  the  mere  proceedings  of  election  day, 
and  that  the  Constitution  and  the  statute 
together,  prescribing  the  form  of  ballots, 
the  parties  entitled  to  vote,  the  time  of 
election,  and  the  election  machinei*y,  have 
exhausted  their  force  at  the  close  of  the 
polls,  and  what  then?  Must  not  the  court 
take  judicial  notice  of  the  result?  We  are 
bound  to  know  what  the  Constitution  is — 
what  the  statutes  are.  We  take  judicial 
notice  of  them.  No  proof  is  required — ^none 
is  proper.  .  .  .  *0f  course,  we  take  ju- 
dicial notice,  without  proof,  of  all  tlie 
laws  of  our  own  state.  .  .  .  And  in 
doing  this,  we  take  judicial  notice  of  what 
our  books  of  published  law  contain,  of  what 
the  enrolled  bills  contain,  of  what  the 
I  journals  of  the  legislature  contain,  and,  in- 
deed, of  everything  that  is  allowed  to  affect  ^ 
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the  validity  of  any  law,  or  that  is  allowed 
to  aflfect  or  modify  its  meaning  in  any  re- 
spect whatever.* 

''Now,  the  Constitution  provides  that,  'if 
a  majority  of  the  electors  voting  on  said 
amendments  at  said  election  shall  adopt 
the  amendments,  the  same  shall  become  a 
part  of  the  Constitution/  Suppose  a  ma- 
jority did  adopt,  but  no  machinery  is  pro- 
vided for  ascertaining  that  fact,  no  one  is 
authorized  to  canvass  and  proclaim  the 
result,  and  no  one  in  fact  does  so  canvass 
and  proclaim;  must  not  the  court  neverthe- 
less take  judicial  notice  of  the  result? 
When  the  Constitution  says  that  upon  cer- 
tain conditions  an  amendment  is  adopted, 
must  we  not  take  judicial  notice  of  the  hap- 
pening of  those  conditions?  It  is  the  elec- 
tion, and  not  the  canvass,  that  works  the 
change;  and  if  we  are  bound  to  take  notice 
'of  everything  that  is  allowed  to  affect  the 
validity  of  any  law,'  must  we  not  of  every- 
thing affecting  the  fundamental  as  well  as 
the  statute  law?  And  judicial  notice  does 
not  depend  on  the  actual  knowledge  of  the 
judge  or  the  extent  of  the  personal  labor 
and  inquiry  required.  The  justice  of  the 
peace  in  the  most  remote  county  in  the 
northwest  portion  of  the  state,  who  may 
never  have  seen  a  copy  of  the  journal  of 
either  house,  takes  judicial  notice  of  all 
things  appearing  in  either  journal,  so  far 
as  they  affect  the  validity  of  any  law. 
When  challenge  is  made,  he  must  investigate 
and  know.  So,  although  it  may  seem  ex- 
travagant, yet  if  the  legislature  has  failed 
to  make  provision  for  the  canvass  of  any 
vote  on  a  proposed  constitutional  amend- 
ment, and  if  in  fact  none  be  made,  must 
not  the  courts  take  judicial  notice  of  the 
actual  vote  and  its  result?  It  may  be  said 
if  we  take  judicial  notice  of  votes  on  one 
question,  why  not  on  all,  and  what  need  of 
election  contests?  Let  the  court  determine 
on  its  judicial  knowledge.  But  we  do  not 
take  judicial  notice  of  votes  and  elections 
as  such,  but. we  can  take  notice  of  them  so 
far,  and  only  so  far,  as  they  affect  the 
validity  of  some  public  law.     .     .     . 

"The  courts  are  to  know  what  is  and  what 
is  not  a  public  law  of  the  state;  what  is 
and  what  is  not  a  part  of  the  Constitu- 
tion: and  to  that  end,  must  take  judicial 
notice  of  everything,  near  or  remote,  that 
determines  such  fact.  This  argument,  con- 
densed, is  this:  The  courts  take  judicial 
notice  of  what  is  public  law,  statutory  or 
constitutional.  When  a  majority  of  the 
electors  voting  on  an  amendment  at  an 
election  properly  ordered  adopts  it,  then  it 
becomes  a  part  of  the  Constitution.  So  the 
Constitution  itself  says.  The  courts  must 
judicially  know  whether  such  amendment 
has  been  adopted,  and  is  in  fact  a  part  of 
L.R.A.1917B. 


the  Constitution,  and  to  that  end,  if  need 
be,  must  take  judicial  notice  of  every  bal- 
lot cast  at  that  election. 

"But,  second,  does  not  a  fair  reading,  a 
reasonabte  construction,  of  the  resolution, 
make  it  broad  enough  to  appropriate  the 
entire  election  machinery,  including  ikll 
relating  to  canvass  as  well  as  to  caating 
votes?  It  says  that  the  proposition  'shall 
be  submitted  to  the  electors  of  the  state 
for  adoption  or  rejection,  at  the  general 
election  to  be  held  on  the  Tuesday  suc- 
ceeding,' etc.;  and  the  second  section 
prescribes  the  form  of  the  ballot.  This,  as 
we  have  just  considered,  plainly  authorizes 
the  vote.  Does  it  not  also  appropriate  the 
whole  election  machinery? 

"We  have  a  general  election  law.  It  is 
a  single  statute,  yet  it  covers  all  details  of 
ordinary  elections,  names  election  boards, 
prescribes  rules  of  election,  provides  for 
returns  and  canvass  of  all  votes.  .  .  . 
It  is  one  election  law  of  the  state.  It  is 
a  general  election  law.  Now,  when  a  propo- 
sition is  submitted  to  the  people  at  the 
general  election,  without  further  words  or 
designation,  does  it  not  mean  that  the 
proposition  is  to  be  decided  in  the  manner 
prescribed  by  that  general  election  law? 
It  is  an  old  and  familiar  doctrine  that  that 
which  is  within  the  spirit  of  the  statute, 
though  not  within  the  letter,  is  a  part  of 
it;  as  well  as  that  which  is  not  within 
the  spirit  but  within  the  letter,  is  not  a  part 
of  it.  ...  If  ...  it  should  be 
stated  that  a  question  had  been  submitted 
to  the  electors  at  a  specific  and  named  elec- 
tion, the  universal  understanding  would  be, 
not  only  that  the  votes  were  to  be  received, 
but  also  that  they  were  to  be  counted,  can- 
vassed, and  the  result  proclaimed;  and.  all 
this  would  be  implied  from  the  simple  state- 
ment in  reference  to  the  submission.  Should 
not  equal  extent  be  given  to  the  language 
used  by  the  legislature,  if,  without  such 
extent,  its  intended  action  fails?  Of  course, 
what  the  legislature  omits,  the  courts  can- 
not supply.  But  the  largest  latitude  may, 
and  should,  be  given  to  the  language  used, 
in  order  to  uphold,  rather  than  defeat,  its 
action.  Especially  is  this  true  when,  other- 
wise, large  interests  fully  considered,  will 
fail,  and  more  especially  is  this  true,  when, 
upon  the  faith  of  such  legislative  action, 
the  people  of  the  whole  state  have  been 
stirred  up  and  moved  to  express  their  judg- 
ment upon  a  matter  understood  to  be  before 
them  for  decision.  .  .  .  Nearly  two 
years  elapsed  between  the  time  the  proposi- 
tion passed  the  legislature  and  the  day  of 
the  popular  vote.  During  this  time  this 
question  was  not  forgotten.  It  was  dis- 
cussed in  every  household  and  at  every  meet- 
ing.    The  state  was  thoroughly  canvassed; 
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its  merits  and  demerits  were  presented  and 
supported  by  all  possible  arguments.  Pul- 
pit, press*  and  platform  were  full  of  iL  It 
was  assumed  on  all  tides  that  tke  question 
was  before  the  people  for  decision.  There 
was  not  eren  a  suggestion  of  any  such  de- 
feet  in  the  form  of  a  submission  as  would 
defeat  the  popular  decision.  .  .  .  But 
there  was  not  a  suggestion  frc»n  friend  or 
foe.  The  contest  was  warm  and  active. 
After  the  contest  was  ended  and  the  elec- 
tion oyer,  the  claim  is  for  the  first  time 
made  that  after  all  there  was  nothing  in 
faet  before  the  people;  that  this  whole  can- 
vass* excitem^t^  and  struggle  was  simply 
a  stupendous  farce,  meaning  nothing,  ac^ 
eompUshing  nothing.  This  is  a  government 
of  the  pec^le,  by  the  people*  and  for  the 
people.  This  court  has  again  and  again 
recognised  the  doctrine  lying  at  the  founda- 
tion  of  popular  governments,  that  in  elec- 
tions the  will  of  the  majority  controls,  and 
that  mere  irregularities  or  informs Uttes 
in  the  conduct  of  an  election  are  impotent 
to  thwart  the  expressed  will  of  such  ma- 
jority-" 

The  Ohio  Home  Rule  Amendment  in  ques- 
tion reads  as  follows: 

*'Xo  law  shall  be  passed  or  be  in  effect 
prohibiting  the  sale,  furnishing  or  giving 
away  of  intoxicating  liquors  operative  in 
a  subdivision  of  the  state  upon  the  option  of 
the  electors  thereof,  or  upon  any  other  con- 
tingency which  has  force  within  a  territory 
larger  than  a  municipal  corporation  or  a 
township  outside  of  municipal  corporations 
therein.  All  laws  in  contravention  of  tlie 
foreg^oing  are  hereby  repealed. 

*'Nor  shall  any  law  hereafter  be  passed 
prohibiting  the  sale,  furnishing  or  giving 
away  of  intoxicating  liquors  throughout 
the  state  at  large." 

Now,  as  to  the  second  contentton  of  pluin- 
tiff  in  error,  that  said  '^Home  Rule  Amend- 
incnsf*  is  contrary  to  the  Federal  Constitu- 
tion, or,  to  use  the  Isnguage  of  plaintiff  in 
error,  a  violation  of  the  "Federal  compact." 
Plaintiff  in  error  does  not  attempt  to  speci- 
fy any  particular  article,  section,  or  pro- 
vision of  the  Federal  Constitution  which  he 
claims  nulliiies  this  amendment.  He  con- 
tends, however,  that  it  is  a  violation  of 
the  general  welfare  clause  of  the  preamble 
of  the  Federal  Constitution.  That  preamble 
reads  as  follows:  "We,  the  people  of  the 
United  States,  in  Order  to  form  a  more  per- 
fect Union,  establish  Justice,  insure  domes- 
tic Tranquillity,  provide  for  the  common 
def<-nse,  promote  the  general  Welfare,  and 
secure  the  Blessings  of  Lib(?rty  to  ourselves 
and  our  Posterity,  do  ordain  and  establish 
this  CoDstttution  for  the  United  States  of 
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usual  resoarch  of  cases  and  authorities  to 
sustain  his  contention,  but  we  are  unable 
to  find  a  single  citation  or  authority  which 
would  authorize  any  court  to  declare  any 
statute  or  provision  of  any  state  Constitu- 
tion invalid  because  the  same  was  held  con- 
trary and  repugnant  to  the  preamble  of  the 
Federal  Constitution.  The  preamble  of  the 
Federal  Constitution  merely  states  the  great 
cardinal  purposes  of  government.  It  has 
been  held  again  and  again  that  it  is  not  a 
grant  or  delegation  of  power,  but  merely  a 
generic  statement  of  the  great  aims  and 
ends  of  our  national  government. 

Chief  Justice  Fuller  in  Yacoo  A  M.  Val- 
ley R.  Co.  V.  Thomas,  1.32  U.  &  174,  188, 
33  L.  ed.  302,  308,  10  Sup.  Ct.  Rep.  68,  73, 
says:  "The  preamble  is  no  part  of  the  act, 
and  cannot  enlarge  or  confer  powers,  nor 
control  the  words  of  the  act,  unless  they  are 
doubtful  or  ambiguous." 

Judge  Story,  in  his  work  on  the  Consti- 
tntion,  5th  ed.  vol.  1,  §  462,  uses  this  lan- 
guage :  '*The  preamble  never  can  be  resorted 
to  to  enlarge  the  powers  confided  to  the  gen- 
eral government  or  any  of  its  departments. 
It  cannot  confer  any  power  per  se;  it  can 
never  amount,  by  implication,  to  an  en- 
largement of  any  power  expressly  given. 
.  .  .  Itii  true  office  is  to  expound  the 
nature  and  extent  and  application  of  tlie 
powers  actually  conferred  by  the  Constitu- 
tion, and  not  substantively  to  create  them.*' 

Wataon,  in  his  excellent  work  on  the 
Constitution  <vol.  :i,  page  92,  and  follow- 
ing), exhaustively  discusses  this  phase  of 
the  subject,  and  the  authorities  are  collect- 
ed to  sustain  this  doctrine.  We  quote  one 
more  (Jaeobson  v.  Massachusetts,  197  U. 
S.  11,  22,  49  L.  ed.  643,  648,  26  Sup.  Ct. 
Rep.  358,  359,  3  Ann.  Cas.  765) :  "Although 
that  preamble  indicates  the  general  purposes 
for  which  the  people  ordained*  aaid  estab- 
lished the  Constitution,  it  has  never  been 
regarded  as  the  soiurce  of  an}^  substantive 
power  conferred  on  the  government  of  the 
United  States  or  on  any  of  its  departments. 
Such  powers  embrace  only  those  expressly 
granted  in  the  body  of  the  Constitution  and 
such  as  may  be  implied  from  those  so  grants 
ed.  Although,  therefore,  one  of  the  declared 
objects  of  the  Constitution  was  to  secure 
the  blessings  of  liberty  to  all  under  the 
sovereign  jurisdiction  and  authority  of  the 
United  States,  no  power  can  be  exerted  to 
that  end  by  the  United  States  unless,  apart 
from  the  preamble,  it  be  found  in  some  ex- 
press delegation  of  power  or  in  some  power 
to  be  properly  implied  therefrom." 

Therefore,  inasmuch  as  we  have  no  dele- 
gation or  denial  of  power  in  the  preamble, 
how  can  it  be  said  that  any  exercise  of 
governmental  power  by  the  state  by  virtue 
of  its  state  Constitution  can  be  vioHttive 
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of  any  grant  of  power  or  denial  of  power 
in  the  preamble  of  the  Federal  Constitu- 
tion? But  it  may  be  claimed  that  if  a 
fitate  constitutional  provision  cannot  be 
held  invalid  or  contrary^  the  Federal  Con- 
stitution because  of  tlie  provisions  of  the 
preamble  to  that  Federal  Constitution,  yet 
the  spirit  of  that  preamble  pervades  all  the 
provisions  of  the  Federal  Constitution,  and 
therefore  the  proposed  Home  Rule  Amend- 
ment" is  violative  of  that  spirit,  and  there- 
fore imconstitutional. 

The  Federal  Constitution  is  a  delegation 
or  denial  of  powers.  This  is  clear  from  vari- 
ous provisions,  but  especially  article  10  of 
the  Constitution,  whioh  reads:  "The  powers 
not  delegated  to  the  United  States  by  the 
I  Constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respective- 
ly, or  to  the  people." 

In  substance  the  same  is  true  of  our 
state  Constitution.  It  is  a  statement  of 
delegated  or  denied  powers  to  each  branch 
of  the  government  and  to  the  various  de- 
partments and  subdivisions  thereof.  This 
appears  in  various  parts  of  the  Constitution 
and  the  various  amendments  thereto,  but  is 
directly  specified  in  §  20  of  art.  1,  which 
reads:  "This  enumeration  of  rights  shall 
not  be  construed  to  impair  or  deny  others 
retained  by  the  people;  and  all  powers,  not 
herein  delegated,  remain  with  the  people." 
>  Cooley  discusses  the  doctrine  of  violating 
the  spirit  of  the  Constitution  as  follows: 
"We  have  elsewhere  expressed  the  opinion 
tiiat  a  statute  cannot  be  declared  void  on 
the  ground  solely  that  it  is  repugnant  to 
a  supposed  general  intent  or  spirit  which 
it  is  thought  prevadea  or  lies  concealed  in 
the  Constitution,  but  wholly  unexpressed, 
or  because,  in  the  opinion  of  the  court,  it 
violates  fundamental  rights  or  principles,  if 
it  was  passed  in  the  exercise  of  a  power 
which  the  Constitution  confers.  Still  less 
will  the  injustice  of  a  constitutional  pro- 
vision authorize  the  courts  to  disregard  it, 
or  indirectly  to  annul  it  by  construing  it 
away.  It  is  quite  possible  that  the  people 
may,  under  the  influence  of  temporary  preju- 
dice, or  a  mistaken  view  of  public  policy, 
incorporate  provisions  in  their  cliarter  of 
government,  infringing  upon  the  proper 
rights  of  individual  citizens  or  upon  prin- 
ciples which  ought  ever  to  be  regarded  as 
sacred  and  fundamental  in  republican  gov- 
ernment. .  .  .  The  remedy  for  such  in- 
justice must  be  found  in  the  action  of  the 
people  themselves,  through  an  amendment 
of  their  work  when  better  counsels  prevail. 
Such  provisions,  when  free  from  doubt,  must 
receive  the  same  construction  as  any  other." 
Cooley,  Const.  Lim.  7th  ed.  p.  108. 

To  same  effect  is  the  following:  "Nor  are 
the  courts  at  liberty  to  declare  an  act  void, 
L..R.A.1917B. 


beeause,  in  their  opinion,  it  is  opposed  to 
a  spirit  supposed  to  pervade  the  Constitu- 
tion, but  not  expressed  in  words.  'When 
the  fundamental  law  has  not  limited,  either 
in  terms  or  by  necessary  implieation,  the 
general  powers  conferred  upon  the  legitila- 
ture,  we  cannot  declare  a  limitation  under 
the  notion  of  having  discovered  something 
in  the  spirit  of  the  Constitution  which  is 
not  even  mentioned  in  the  instrument.' " 
Cooley,  Const.  Lim.  7th  ed.  pp.  239,  240, 
and  a  large  number  of  cases  there  eited. 

If  it  be  true  that  all  political  power  is 
inherent  in  the  people,  and  the  powers  speci- 
fied in  the  Constitution  are  a  delegation  or 
denial  of  power  to  the  legislative  branch, 
judicial  branch  or  executive  branch  of 
the  government,  or  any  subdivision  thereof, 
then  it  must  follow  that  such  delegation  or 
denial  with  all  their  limitations  are  abso- 
lutely obligatory  upon  the  people  of  the 
state,  no  less  than  upon  the  oflScers  of  the 
state,  so  long  as  such  provisions  remain  a 
part  of  the  Constitution  of  the  state.  The 
remedy  is  not  to  amend  or  to  nullify  by 
legislative  act  or  judicial  decree,  but  by 
further  amendment  to  the  Constitution  in 
the  way  provided  by  law. 

Numerous  cases  can  be  found  in  which 
the  state  has  undertaken,  through  its  Con- 
stitution and  by  its  legislative  acts,  to  arbi- 
trarily, radically,  and  drastically  exercise 
its  police  power,  which  courts  have  held 
again  and  again  to  be  a  violation  of  the  per- 
sonal rights  and  property  rights  guaranteed 
by  the  Federal  Constitution.  But  we  have 
been  cited  to  no  authority  in  which  the 
state  imdertook  not  to  enlarge,  but  to  di- 
minish, the  exercise  of  its  police  power,  in 
which  such  action  has  been  held  contrary 
to  the  provisions  of  the  Federal  Constitu- 
tion. If  the  state  had  adopted  tlie  prohibi- 
tion or  "dry"  amendment,  which  was  sub- 
mitted on  the  same  day,  that  would  clearly 
be  an  enlargement  of  the  police  power  of 
the  state.  Cases  in  large  number  are  avail- 
able  to  show  that  tliat  enlargement  of  the 
police  power  has  been  contended  as  a  vio- 
lation of  the  Federal  Constitution,  but  both 
state  and  Federal  courts  have  uniformly 
held  that  it  was  not  such.  If  that  be  true 
as  to  a  dry  amendment,  which  enlarges  the 
police  power,  it  is  difficult  to  comprehend 
why  it  is  not  also  true  when  the  state  seeks 
to  diminish  that  police  power,  as  is  claimed 
under  the  "Home  Rule"  Amendment.  The 
people  are  the  masters  of  their  legislature 
and  of  every  other  branch  of  the  govern- 
ment. In  a  matter  involving  exclusively 
State  functions  they  may  say  in  their  or- 
ganic law  what  the  legislature  may  enact 
and  what  tkey  may  not  enact;  and  a  denial 
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to  a  legislatiirc  of  auch  a  right,  ar  what 
otherwise  might  be  sach  a  right,  to  paM 
certain  laws,  cannot  be  made  the  basis 
of  a  valid  chiim  that  such  denial  is  a  viola- 
tion of  any  right  which  the  people  of  the 
state  may  have  under  the  Federal  Constitu- 
tion. Aa  the  Constitution  is  above  the 
legislature,  so  the  people  are  above  the 
Constitution,  subject  to  it  and  all  its. parts 
while  it  is  in  force,  but  possessed  of  the 
undoubted  right  to  change,  alter,  or  amend 


it  at  their  own  will  in  any  of  the  regular 
ways  provided  by  Constitution  or  laws. 

The  judgment  of  the  Court  of  Appeals  is 
therefore  affirmed. 

» 

Nichols,  Ch.  J.,  and  Johnson,  Donahue, 
Newman,  Jones,  and  Matthias,  J  J.,  con- 
cur. 

Petition  for  writ  of  certiorari  denied  by 
Justice  of  Supreme  Court  of  United  States. 
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The  earlier  cases  on  the  initiative  and 
referendum  are  discussed  in  the  note  to 
State  ex  rel.  Da  vies  v.  White,  50  L.R.A. 
(N.S.)  195.  Only  the  subsequent  jcases 
are  -Contained  in  this  note.  In  the  dis- 
cussion of  the  initiative  and  referen- 
dum *  the  popular  interpretation  of  those 

1  See  note  to  State  ex  rel.  Daviep  v. 
White,  50  LJl.A.(N.S.)  195,  for  definitions 
anci  authorities. 

And   seje   other  L.R.A.   notes   on   various 
related  questions  referred  to  in  60  L.R.A. 
(N.iS.)  at  page  197. 
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terms  has  been  allowed  to  define  the 
scope.  The  initiative  is  .a  departure 
from  previously  existing  forms  of  gov- 
ernment in  that  the  electors  may  enact 
or  reject  legislation  independently  of  the 
legislative  assembly.  Previously,  while 
the  electors  had  the  right  to  petition 
the  legislative  assembly  for  desired  legis- 
lation, in  order  that  it  might  crystallize 
into  law  the  legislative  assembly  must 
have  acted  favorably  upon  it  The  ref- 
erendum, however,  is  not  so  novel  a 
theory.  It  has  long  been  customary'  for 
the  legislative  assembly  to  provide  for 
a  referendum  as  to  some  of  its  acts,  so 
that  they  do  or  do  not  take  effect  ac- 
cording to  the  vote  of  the  electors. 
Local  option  is  a  form  of  referendum. 
These  forms  of  referendum,  however, 
have  been  excluded  from  treatment  in 
the  present  note.  This  discussion  .  is 
oonfined  to  the  referendum  as  being  the 
power  reserved  to  the  people  at  their 
own  option  to  approve  or  reject  at  the 
polls  any  act  of  the  legislative  assembly. 
As  thus  defined  its  exercise  is  entirely 
independent  of  the  will  of  the  legisla- 
tive assembly.  As  will  be  afterwards 
noted,  certain  acts  are  excluded  from 
the  operation  of  the  referendum,  but 
within  the  scope  of  the  referendum,  the 
electors  may  act  independentl}*  of  the 
legislative  assembly. 

Although  the  initiative  and  referen- 
dum serve  separate  purposes,  they  are 
not  suek  separate  subjects,  looking  to 
the  attainment  of  separate  objects,  as 
to  require  submission  as  separate  amend- 
ments to  a  Constitution  under  a  con- 
stitutional provision  that*  if  more  than 
one  amendment  is  submitted,  they  shall 
be  submitted  in  such  manner  that  the 
elector  may  vote  for  or  against  each 
measure  separately.'  Both  the  initia- 
tive and  referendum  are  legislative  in 
character.  While  the  referendum  oper- 
ates as  a  veto,  it  is  not  an  invasion  of 
the  executive  function,  but  under  it  the 
electors  proceed  towards  bills  enacted 
by  the  legislature  in  essentially  the  same 
manner  as  the  senate  upon  a  bill  which 
has  passed  the  house.'  It  is  stated  that 
only  one  provision  of  the  Constitution 
is  changed;  to  wit,  the  provision  by 
which  the  entire  legislative  authority 
of  the  atate  is  lodged  in  the  legislative 
assembly,  and  this,  by  reserving  legis- 
lative authority  in  the  people:  that  such 

« State  ex  rel.  Hay  v.  Alderson  (1914) 
49  Mont.  387,  142  'Pac.  210,  Ann.  Cas. 
191«B.  39:  Gottstein  v.  Lister  (1915)  88 
Wash.  462,  153  Pac.  54)5. 

•  State  ex  rel.  Hay  V.  Alderson  (Mont.) 
and  Gottstein  v.  Lister   (Wash,)   fupra.-     | 
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authority  could  be  used  in  two  ways, 
dfistgoated  respectively  as  a  power  to 
propose  and  enact  laws  and  the  power 
to  approve  or  reject  laws  enacted  by  the 
legislative  assembly,  does  not  suggest 
diseonneetiony  but  enumeration  of  the 
parts  as  a  whole.^ 

Nor  does  the  fact  that  the  proposed 
amendment,  in  addition  to  reserving  the 
initiative  and  referendum  powers  to  the 
people,  withholds  the  veto  power  of 
the  governor  from  measures  initiated  by 
or  referred  to  the  people,  require  the  pro- 
posed amendment  to  be  submitted  as  a 
separate  proposition.' 

It  should  be  remembered  that  ques- 
tions  relating  to  the  initiative  and  ref- 
erendiim  are  governed  almost  entirely 
by  constitutional  and  statutory  provi* 
sions,  and  these  should  be  jfirst  consulted 
upon  the  question  under  investigation. 

II.  ConstituHonality    of    principle. 

a.  In  general. 

It  is  now  well  established,  bo  far,  at 
least,  as  the  courts  are  concerned,  that 
the  adoption  of  the  initiative  and  ref- 
erendum is  not  a  departure  from  the 
republican  form  of  government  guar- 
anteed by  the  Federal  Constitution  to 
the  several  states.®  The  United  States 
Supreme  Court  has  denied  writs  of  error 
to  decisions  of  the  state  courts  so  hold- 
ing on  the  theory  that  whether  or  not  a 
state  has  ceased  to  maintain  a  republi- 
can form  of  government  because  of  its 
adoption  of  the  initiative  and  referen- 
dum is  a  politiciil  question,  not  a  judicial 


one,  and'  is  solely  for  Congress  to  deter- 
mine.'' 

The  power  of  a  stale  to  apply  the  ref- 
erendum to  an  act  redistricting  the  state 
for  congressional  purposes  is,  so  far  as 
the  state  Constitution  is  concerned,  a 
question  for  the  state  courts;  their  de- 
cision is  not  reviewable  by  the  Federal 
Supreme  Court.*  Since  the  question 
whether  a  state  has  ceased  to  maintain 
a  republican  form  of  government  is  sole- 
ly for  Congress  to  determine,  where 
Congress  has  recognized*  the  referen- 
dum as  a  part  of  the  state  legislative 
power  for  the  purpose  of  creating  con- 
gressional districts,  there  is  no  objection 
to  such  legislation  from  the  Federal 
Constitution.  The  recognition  by  Con- 
gress of  the  referendum  as  a  part  of  the 
iegrislative  power  of  the  state  for  the 
purpose  of  redistricting  the  state  for 
congressional  purposes  does  not  violate 
art.  1,  §  4,  of  the  Federal  Constitution, 
that  the  ^Himes,  places  and  manner  of 
holding  elections  for  senators  and  repre- 
sentatives shall  be  prescribed  in  each 
state  by  the  legislature  thereof,  but  the 
Congress  may  at  any  time  by  law  make 
or  alter  such  regulation."  ^' 

b.  As  applied  to  miuniclpalities. 

It  has  been  held  that  the  adoption  by 
a  municipality  of  the  initiative  and  ref- 
erendum is  not  inconsistent  with  a  re- 
publican form  of  government,^*  but  the 
usual  theory  applied  in  cases  involving 
municipalities  is  that  the  guaranty  of  a 
republican  form  of  government  does  not 
extend  to  a  subdivision  of  the  state.** 


estate  ex  rel.  Hay  v.  Alderson  <Hont.) 
^upra. 

SGottstein  v.  Lister  (Wash.)  supra. 

<See  authorities  m  50  L.R.A.(N.S.)  197 
et  neq. 

7 Ibid.;  Ohio  ex  rel.  Davis  f.  Hildebrant 
(1916)  241  U.  S.  565,  60  U  ed.  1173,  36  Sup. 
Ct.  R<p.  708. 

•  Ohio  ex  rel.  Davis  v.  Hildebrant  (U.  S.) 
supra. 

^It  is  held  in  Ohio  ex  rel.  Davis  v.  Hil- 
debrant (U.  S.)  snpra,  that  Congi'^ss,  by 
providing  in  the  Apportionment  Act  of  Au- 
gust 8,  1911  (37  8tat.  at  U  13,  ohap.  5, 
Comp.  Stat.  1913,  §  16),  that  the  redistrict- 
ing of  a  state  for  eongressional  purposes 
should  be  made  by  each  state  '1n  the  man- 
ner provided  by  the  laws  thereof/'  manifest- 
ly intended  that  where,  by  tlie  state 
Constitution  and  laws,  the  referendum  is 
treated  as  a  part  of  the  legislative  power, 
the  power  thus  constituted  should  be  held 
and  treated  as  the  state  legislative  power 
for  the  purpose  of  creating  congressional  dis- 
tricts 1^-law. 


10  Ohio  ex  rel.  Davis  v.  Hildebrant  (U. 
S.)  supra. 

"50  L.R.A.(N.S.)   198,  note. 

That  the  initiative  and  referendum  is  not 
repugnant  to  the  constitutional  guaranty 
of  a  republican  form  of  government  is  held 
in  State  ex  rel.  Foote  v.  Hutchinson  (1014) 
93  Kan.  405,  144  Pac.  241,  involving  a  mu- 
nicipal ordinanoe. 

The  initiative  and  referendum  as  applied 
to  municipalities  is  held  not  invalid  as  an 
attempt  to  regulate  the  administration  of 
the  affairs  of  the  cities  and  other  munici- 
palities, in  Enos  v.  Banff  (1915)  98  Heb. 
245,  152  N.  W.  397. 

Nor  does  it  violate  the  provision  of  the 
Federal  Oonstitution  that  guarantees  to  the 
people  a  representative  form  of  govern- 
ment, nor  does  it  violate  §  2,  art.  3,  of  the 
Kf'braska  CSonstitution.     Ibid. 

See  State  ex  rel.  Foote  v.  Hutchinson, 
infi'a,  subd.  IV.  b,  1. 

UNote  in  50  LJl.A.(N.S.)  198« 
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ANN0TATION--INITIATIVE  A^'D  REFERENDUM. 


///•  Necessity    of   legMtUion   to   carry 
constitutiofial  provisions  into   effect. 

a.  In  general. 

Whether  a  constitutional  provision 
conferring  initiative  and  referendum 
powers  is  self-executing  depends  upon 
the  form  of  the  provision.  In  general  it 
may  be  said  that  a  constitutional  provi- 
sion is  self -executing  if  it  enacts  a  suf- 
ficient rule  by  means  of  which  the  rights 
given  may  be  enjoyed  and  protected  or 
the  duty  imposed  may  be  enforced. 
Again,  it  has  been  said  that  a  constitu- 
tional provision  which  is  intended  to 
declare  personal  rights  of  a  citizen  needs 
no  legislation  to  give  it  force,  but  if  it 
defines  a  rule  for  the  government  of  the 
legislature^  it  does.^' 

Adhering  to  these  general  rules  for  de- 
termining whether  a  constitutional  pro- 
vision is  self-executing,  the  North  Dakota 
constitutional  provision  conferring  initi- 
ative powers  with  reference  to  an  amend- 
ment to  the  state  Constitution  was  held 
not  self -executing.**  The  constitutional 
provision  in  question  declared  that  an 
amendment  to  the  Constitution  might  be 


proposed  by  the  people  by  fi^ling,  at  least 
six  months  previous  to  a  general  elec- 
tion, an  initiative  petition  containing  the 
signatures  of  at  least  25  per  cent  of  the 
legal  voters;  it  then  provided  that  when 
such  a  petition  had  been  properly  filed, 
the  proposed  amendment  or  amendments 
should  be  published,  as  the  legislature 
may  provide,  for  three  months  previous 
to  the  general  election,  and  should  be 
placed  upon  the  ballot,  to  be  voted  upon 
by  the  people  at  such  election.  The 
court  reasons  that  the  reference  to  pub- 
lication ^'as  the  legislature  may  provide" 
refers  to  future  legislative  provisions. 
It  is  further  pointed  out  that  no  basis 
is  prescribed  for  determining  the  legal 
voters,  whereas  in  a  constitutional 
amendment  conferring  initiative  and  ref> 
erendum  powers  as  to  legislation,  the 
same  legislature  particularized  by  insert- 
ing a  definite  basis  on  which  the  required 
percentage  of  signers  should  be  com- 
puted. It  is  further  pointed  out  that  the 
constitutional  provision  does  not  pre- 
scribe either  the  form  or  substance  of 
the  enacting  clause  for  such  an  amend- 
ment, while  in  the  corresponding  provi- 


1*  The  application  of  these  general  rules 
to  Bpecific  constitntional  provisions  is  dis- 
cussed in  the  note  to  50  L.R.A.(N.S.)  198 
et  seq. 

In  holding  the  provision  of  the  Michigan 
Constitution  relating  to  the  initiative  and 
referendum  self- executing,  the  court,  in 
Thompson  v.  Vaughan  (1016)  —  MidL 
— ,  159  N.  W.  65,  states  that  the  sec- 
tion of  the  Constitution  under  considera- 
tion is  not  a  mere  statement  of  principles, 
but,  on  the  contrary,  points  out  in  detail 
the  various  steiM  to  be  taken  in  referring 
an  act  of  the  legislature  to  the  electors,  and 
undoubtedly  intends  that  the  conduct  of  the 
election  and  the  canvass  and  return  of  votes 
shall  be  in  accordance  with  the  general  laws 
of  the  state. 

The  provision  of  the  Ohio  Constitution 
declares  that  it  is  self-executing.  Shryock 
V.  Zanesville  (1915)  92  Ohio  St.  375,  110 
N.  E.  937;  State  ex  rel.  Hunt  v.  Hildebrant 
(1915)  93  Ohio  St.  1.  112  N.  E.  138.  Many 
other  constitutional  provisions  declare  that 
they  are  self  executing,  in  which  case  no 
judicial  question  arises  as  to  this  point. 

The  court  in  IIockett  v.  State  Uquob 
Licensing  Board,  ante,  7,  after  exten- 
sively setting  forth  the  provisions  of  the 
Ohio  Constitution  and  statutes  relating  to 
the  initiative  and  referendum,  holds  that 
such  provisions  authorized  the  initiating  of 
a  home  rule  amendment  as  to  intoxicating 
liquors  and  the  submission  of  the  same  by 
referendum  to  the  electors. 

A  constitutional  amendment  adopted  up- 
on an  initiative  petition  was  held  self -exe- 
cuting in  Gherna  v.  State  (1915)  16  Ariz. 
344,  146  Pac.  494,  Ann.  Gas.  1916D,  94,  al- 
though it  contained  a  section  providing  that 
L.R.A.1917B. 


"the  legislature  shall,  by  appropriate  legis- 
lation, provide  for  the  carrying  into  effect 
of  this  amendment."  Another  section  of 
the  amendment  provided  that  it  should  take 
effect  and  be  in  force  upon  a  date  stated. 
The  general  question  of  what  is  a  self- 
executing  constitutional  provision  is,  of 
course,  merely  touched  upon  in  this  note, 
as  it  relates  to  the  initiative  and  referen- 
dum, and  no  attempt  has  been  made  to  dis- 
cuss any  casen  passing  upon  any  question 
relating  to  this  other  than  those  which  dis- 
cuss the  question  of  whether  the  constitu- 
tional provision  conferring  initiative  and 
referendum  powers  is  self-executing.  The 
case  of  Gherna  v.  State  is,  of  course,  out- 
side of  this  question,  but  deals  only  with 
a  constitutional  amendm^it  adopted  under 
the  initiative  and  referendum  powers,  and 
is  merely  incidentally  referred  to  in  this 
connection. 

"State  ex  rel.  Linde  v.  Hall  (1916)  — 
n,  D.  —,  159  N.  W.  281.  The  eoiistitutional 
amendment,  so  far  as  was  lUaterial  to  the 
inquiry,  provided  that  "any  amendment  or 
amendments  to  this  Constitution  may  also 
be  proposed  by  the  people  by  the  filing  with 
the  secretary  of  state  at  least  six  months 
previous  to  a  general  election  of  an  initia- 
tive petition  containing  the  signatures  of  at 
least  25  {>er  cent  of  the  legal  voters  in  each 
of  not  less  than  one  half  of  the  counties  of 
the  state.  When  such  petition  has  been 
properly  filed,  the  proposed  amendment  or 
amendments  shall  be  published  as  the  legis- 
lature may  provide,  for  three  months  pre* 
vious  to  the  general  election,,  and  shall  b« 
placed  upon  the  ballot  to  be  voted  upon 
by  the  people  at  the  next  general  elec- 
tion." 
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«ioa  relating  to  the  iaitiatioii  of  legisla- 
tiYo  mattos  the  enacting  clause  is 
provided  for.  The  court  further  points 
out  that  the  constitutional  provision  con* 
ferrihg  iaitiatiye  powers  as  to  legislation, 
as  well  as  a  constitutional  provision  for 
the  recall  of  officers,  each  declared  er- 
pressly  that  they  should  be  self-execut- 
ing. Again,  it  is  stated  that  the  consti- 
tutional provision  merely  requires  a 
minimum  percentage,  leaving  it  to  the 
legislature  to  fix  the  percentage  required, 
which  must  be  ''at  least  25  per  cent/' 
The  court  also  reviews  the  history  of 
legislation  and  concludes  as  above  stated, 
that  the  constitutional  provision  in  ques- 
tion is  not  self -executing. 

The  fact  that  a  constitutional  provi- 
sion which  declares  that  it  is  self-exe- 
cuting  commands  a  public  officer  to  do  a 
particular  thing,  without  directing  the 
manner  in  which  it  shall  be  done,  im- 
poses upon  such  officer  the  duty  to  de- 
termine, in  the  exercise  of  a  fair  and 
impartial  official  discretion,  the  manner 
and  method  of  doing  the  thing  com- 
manded, in  the  absence  of  provisions  by 
the  legislature  defining  the  methods.^' 

Laws  enacted  in  pursuance  of  a  con- 
stitutional provision  reserving  initiative 
and  referendum  powers  and  making  the 
provision  self-executing,  but  providing 
that  legislation  may  be  enacted  especial- 
ly to  facilitate  its  operation,  require  lib- 
eral construction  to  the  end  that  the 
constitutional  right  of  the  people  may  be 
facilitated  and  not  hampered  by  either 
teeknieal  statutory  provisions  or  techni- 
cal eooetraetion  thereof.^® 


h.  Sta$%UeB  limitina  and  defining  scope. 

Notwithstanding  a  constitutional  pro- 
vision conferring  initiative  and  referen- 
dum powers  may  be  self -executing,  legis- 
lation may  be  enacted  to  facilitate  the 
enforcement  of  the  provision,  but  such 
legislation  cannot  limit  or  restrict  the 
rights   conferred   by   the   constitutional 


provision, 
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/F.  As  applied  to   municipal  matters. 

a.  In  general. 

The  state  does  not,  by  conferring  in 
its  Constitution  initiative  and  referen- 
dum power  upon  its  municipalities,  au- 
thorizing them  to  enact  and  amend  their 
charters,  and  adopt  local  or  special  laws, 
surrender  its  sovereignty  to  the  munici- 
palities; they  are  still  subject  to  the 
general  laws.  Consequently,  a  munici- 
pality which  has  adopted  its  charter  un- 
der the  initiative  and  referendum  provi- 
sions is  not  relieved  from  liability  to 
actions  for  personal  injuries,  while  in 
the  exercise  of  its  private  functions,  as 
provided  by  general  law.**  Nor  does  a 
provision  in  such  a  charter  that  the  city 
shall,  in  its  name,  contract  and  be  con- 
tracted with,  sue.  and  be  sued,  plead  and 
be  impleaded,  defend  and  be  defended, 
show  an  intention  on  the  part  of  the 
people  of  the  city  to  render  the  munici- 
pality immune  from  such  an  action.** 

h.  Power  to  exercise^ 

1,  In  general. 

The  right  to  exercise  the  initiative 
and  referendum  may  be  conferred  upon 
municipalities   by   constitutional   provi- 


i*  State  ex  rel.  Hunt  v.  Hildelirant 
(1915)  93  Ohio  St.  1,  112  N.  K  138.  In  this 
caae  the  secretary  of  state  was  compelled 
by  mandamus  to  print  and  distribute  an 
argument  against  a  proposed  constitutional 
amendment,  over  his  objection  that  neither 
the  Constitution  nor  the  statutory  law  pro-. 
Tided  any  method  by  which  he  might  de- 
termine who  may  prepare  and  file  the  argu- 
ment, or,  in  case  more  than  one  argument 
is  prepared  and  filed,  which  one  of  the  ar- 
guments shall  be  printed  and  di8tribated. 

Instate  ex  rel.  Case  v.  Superior  Ct. 
(1914)  81  Wash.  623,  143  Pac.  461,  Ann. 
Cas.  1916B,  838.     See  infra,  note  186. 

iV60  UR.A.(N.S.)  200,  note.  See  State 
ex  rel.  Fleck  v.  Dalles  City  (1914)  72  Or. 
337.  143  Pac.  1127,  Ann.  Cas.  1916B,  855, 
infra,  subd.  XI.  d,  1,  note  140. 

u  Coleman  v.  La  Grande  (1914)  73  Or. 
6£1,  144  Pac.  468  (action  for  injury  to  em- 
ployee in  waterworks  department).  It 
was  claimed  by  counsel  for  the  city  that 
a  state  statute  providing  for  the  manner  of 
maintaining  actions  against  a  public  cor- 
L.R.A.lftl7B. 


poration  did  not  apply  to  municipalities 
for  the  reason  that  the  municipality  is  not 
subject  to  legislative  control;  in  other 
words,  that  the  city,«in  so  far  as  it  relates 
to  eases  of  this  kind,  is  an  imperium  in 
imperio. 

i»  Ibid. 

As  to  the  power  of  a  municipal  council 
to  question  the  wisdom  of  a  proposed  initia- 
tive amendment  to  its  charter,  etc.,  see 
State  ex  rel.  Fleck  v.  Dalles  City  (1914) 
72  Or.  337,  143  Pac.  1127,  Ann.  Cas.  1916B, 
855,  infra,  subd.  XI.  e,  3. 

As  to  the  power  to  declare  when  an  initia- 
tive measure  shall  take  effect,  see  Mlnges 
V.  Merced  (1915)  27  Cal.  App.  16,  148  Pac. 
816,  infra,  subd.  VIII.  b. 

As  to  the  duty  of  the  council  to  submit 
the  valid  part  of  a  petition  while  not  sub- 
mitting the  invalid,  see  Bennett  v.  Drullard 
(1915)  27  Cal.  App.  180,  149  Pac.  368,  in- 
fra, subd.  XI.  a. 

As  to  notice  of  election  in  a  municipal 
referendum,  see  Reed  v.  Wing,  infra,  subd. 
XI.  h. 
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sion.  The  interpretation  of  some  sueh 
constitutional  provisions  is  discussed  in 
this  subdivision,  infra. 

In  the  absence  of  a  constitutional  pro- 
vision expressly  conferring  initiative  and 
referendum  powers  upon  municipalities, 
the  right  of  a  municipality  to  exercise 
these  powers  may  depend  upon  a  stat- 
ute enacted  by  the  legislature,  or  upon  a 
charter  granted  by  the  legislature,  or  it 
may  depend  upon  the  power  of  the  mu- 
nicipality  itself  to  confer  such  power 
upon  its  electors.  The  power  of  the 
legislature  in  this  regard  and  the  power 
of  the  municipality  itself  will  be  taken 
up  in  their  order. 

Acts  of  the  legislature  conferring  in- 
itiative or  referendum  powers,  or  both, 
upon  municipalities,  must  be  tested  by 
existing  constitutional  provisions.  A 
statute  authorizing  a  referendum  of  all 
resolutions  of  a  county  board,  whether 
emergency  or  otherwise,  has  been  held  to 
conflict  with  a  constitutional  provision 
expressly  authorizing  the  legislature  to 
confer  upon  the  board  of  supervisors  of 
the  several  counties  powers  of  a  local 
legislative  and  administrative  character, 
within  the  rule  "expressio  unius  est  ex- 
clusio  alterius."**  On  ^  the  contrary,  a 
constitutional  provision*  authorizing  the 
legislature  to  confer  upon  tribunals 
transacting  the  county  business  of  the 
several  counties  such  powers  of  local 
legislation  and  administration  as  it  shall 
deem  expedient,  has  been  held  not  ex- 
clusive, and  not  to  forbid  the  conferring 
of  initiative  and  referendum  powers  up- 
on the  electors  of  a  municipality.'^ 

A  statute  which  authorized  a  referen- 
dum of  emergency  ordinances  and  resolu- 
tions, although  such  orders  or  resolutions 
went  into  effect  immediately,  while  oth- 
ers did  not  go  into  effect  until  twenty 
days  from  the  time  of  their  passage,  and 
which  provided  that  if  an  emergency 
ordinance  or  resolution  is  rejected,  it 
shall  stand  repealed  from  and  after 
twenty  days  after  being  rejected  by  the 
electors,  was  held  to  conflict  with  the 
legislative  power  of  repeal,  and  to  be 
forbidden  by  the  Constitution.*' 

As  to  some  other  resolutions  of  the 
county  board,  the  board  was  held  to  act 


in  a  judicial  capacity,  and  therefore  a 
referendum  upon  snch  resolutions  was  a 
delegation  of  judicial  power  and  likewise 
forbidden.*' 

The  power  of  a  municipality  to  confer 
upon  the  electors  thereof  the  right  to 
legislate  by  the  initiative  must  likewise 
be  tested  by  constitutional  provisions. 
It  has  been  held  that  if  it  is- not  pro- 
hibited by  the  language  of  the  Constitu- 
tion, the  power  exists,  in  a  state  in  which 
there  is  a  constitutional  policy  that  the 
people  of  the  state  at  large  shall  enjoy 
the  rio;ht  of  the  initiative  and  referen- 
dum.'* 

It  has  been  urged  that  a  constitutional 
provision  relating  to  municipalities  that 
there  shall  be  at  least  one  house  of  legis- 
lation, or  a  legislative  body  of  either  one 
or  two  houses,  prevents  the  municipality 
from  conferring  initiative  and  referen- 
dum powers  upon  the  electors.,  But  this 
has  been  denied,  and  it  has  been  held 
that  a  provision  in  the  Constitution  re- 
lating to  the  municipal  charter,  that  it 
'^shall  provide  among  other  things  .  .  . 
at  least  one  house  of  legislation,"  does 
not  prevent  the  municipality  from  con- 
ferring upon  its  electors  the  right  to 
legislate  by  ballot  if  its  legislative  body 
fails  to  act  upon  the  certification  to  it 
of  a  petition  showing  measures  which 
the  people  request  them  to  adopt.'*  The 
court  points  out  in  this  case  that  the  pro- 
vision in  question  does  not  go  to  the  full 
extent  of  legislative  powers  which  were 
resented  to  the  people  of  the  state  in  the 
Constitution;  that  it  is  only  in  case  the 
legislative  body  of  the  municipality  fails 
to  act  upon  proper  petition  that  the 
right  to  initiate  a  law  is  reserved  to 
the  people.  It  is  further  stated  that  the 
constitutional  provision  above  referred 
to  is  complied  with  by  a  charter  pro- 
viding for  one  house  of  l^islation ;  that 
it  does  not  prevent  further  means  of 
legislation,  but,  after  providing  for  the 
one  house,  the  municipality  is  left  free 
to  provide  without  restriction  or  prohi- 
bition any  mode  of  legislation  in  har- 
mony with  the  Constitution  and  laws  of 
the  state.  Cities  having  home  rule  char- 
ters are  not  prohibited  from  conferring 
the  power  to  initiate  a  Ad  adopt  ordi- 


80  Mead  v.  Dane  Couiitv  (1014)  15c>  Wis. 
632,  145  N.  W.  239.  The  resolution  whiVh 
was  sought  to  be  referred  in  this  case  Ayas 
one  of  the  county  board  to  purchase  a  farm 
adjoining  the  county  poor  farm,  for  an  ad- 
dition thereto. 

See  State  ex  rel.  Walker  v.  Superior  Ct. 
(1915)    87   Wash.  582,  152  Pac.  11,  infra, 
8ubd.  IV.  c,  1,  as  to  power  to  make  fran- 
chises suhject  to  referendum. 
L.R.A.193  7B. 


>l  State  ex  rel.  Foote  v.  Hutchinson 
(1914)  03  Kan.  405,  144  Pac.  241. 

28  ^lead  V.  Dane  County  (Wis*)  supra. 

28  Ibid. 

See  luioa  V.  Hanff,  supra,  subd.  II.  b. 

24  Pitman  v.  Drabelle  (1916)  267  Mo. 
78,  183  S.  W.  1065. 
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nuieeft  t^xm  tke  eleetovs  o£  the  «iAy.  by 
a  constitutioiial  procvision  tliai  ''it  shall 
be  a  feature  of  all  saeh  charters  that 
there  shall  be  provided  among  other 
things  for  a  mayor  or  chief  magistrate 
and  a  legislative  body  of  either  one  or 
two  houses;  if  of  two  houses  at  least  one 
of  them  shall  be  elected  by  general  vote 
of  the  electors.'^  Requiring  a  legislative 
body  to  be  a  feature  of  all  home  rule 
charters  does  not  necessarily  mean  that : 
no  legislative  functions  can  be  exercised  ' 
by  any  other  body.** 

Where  the  Constitution  expressly  con- 
fers initiative  and  referendum  powers 
upon  a  municipality,  questions  as  to  the 
extent  of  such  power  frequently  arise. 
Under  constitutional  provisions  granting  . 
the  legal  voters  of  everj'  city  and  town 
power  to  enact  and  amend  their  munici- 
pal charter,  subject  to  the  Constitution 
and  criminal  laws  of  the  state,  and  pro- 
viding further  that  the  manner  of  exer- 
cising the  powers  shall  be  prescribed  by 
general  laws,  except  that  cities  and 
towns  may  provide  for  the  manner  of 
exercLsing  the  initiative  and  referendum 
powers  as  to  their  municipal  legislation, 
municipalities  have  the  power  to  provide 
the  manner  of  exercising  the  initiative 
power  in  effecting  an  amendment  of  their 
charter.**  Under  these  constitutional 
provisions  a  municipality  has  power  also 
to  provide  the  manner  of  enacting  a 
new  charter.*^  Whether  the  city  has 
provided  the  manner  of  enacting  a  new 


charter  depends  upon  the  construction 
of  the  ordinance  designed  for  that  ef- 
fect.w 

The  people  of  a  municipality  to  whom 
initiative  and  referendum  powers  are  re- 
served, who  have  power  to  enact  and 
amend  their  mimieipal  charter,  cannot 
enact  ordinances  regardless  of  whether 
the  charter  contains  any  provision  au- 
thorizing such  legislation.  Municipal 
corporations  have  no  powers  except  such 
as  are  granted  in  express  words  by  their 
charters,  or  such  as  are  necessarily  im- 
plied from  those  granted,  or  such  as  are 
essential  to  the  declared  object  and  pur- 
poses of  the  corporation.**  But  where, 
by  the  express  terms  of  a  commission 
charter  adopted  by  the  people,  certain 
provisions  of  the  old  charter  are  declared 
to  remain  in  full  force  and  effect  as 
ordinances  only,  such  ordinances  furnish 
authority  for  the  council  to  act  with 
reference  to  the  subject  matter  therein 
contained.*^ 

Even  if  one  part  of  a  municipal  ordi- 
nance providing  for  the  manner  of  exer- 
cising the  initiative  and  referendum  pow- 
ers is  void,  the  remaining  sections  of  the 
municipal  legislation  are  not  vitiated 
thereby.** 

A  constitutional  provision  reserving  to 
mimicipalities  initiative  and  referendum 
powers  as  to  "all"  municipal  legislation 
does  not  prevent  the  exercise  by  the 
municipality  of  the  ri^t  to  except  emer- 
gency ordinances  from  the  operation  of 


»  State  ex  rel.  Zien  v.  Duluth  (1916)  — 
Minn.  —,  159  N.  W.  702. 

MNote  in  50  L.RA.(N.S.)  202. 

<7 Duncan  v.  Dryer  (1914)  71  Or.  548,  143 
Pac.  644. 

Where  a  new  cliarter  for  a  municipality  is 
petitioned  for  by  initiative  petition,  and 
the  same  is  approved  by  the  commissionerft 
of  the  mimicipality,  which  is  acting  under 
a  commission  form  of  government,  it  does 
not  become  the  charter  of  the  city  without 
a  vote  of  the  electors,  where  the  power  of 
enactmeat  of  a  city  charter  was  only  ex- 
tended to  the  legal  Voters  of  the  municipal- 
ity. Birnie  v.  La  Grande  (1915)  78  Or. 
531,  153  Pac.  415. 

M  Where  an  ordinance  indicated  clearly 
in  its  title  and  in  the  emergency  declara- 
tion that  it  was  the  intention  of  the  coun-' 
cil  to  provide  for  the  exercise  by  the  city 
of  the  initiative  and  refer^adum  powers, 
incltiding  the  power  to  enact  and  amend 
charters,  and  the  reason  for  having  the  or- 
dinance take  effect  at  once  was  declared  to 
be  to  enable  the  city,  at  as  early  a  date  as 
possible,  to  enact  a  new  charter,  it  was 
held  to  provide  the  manner  for  exercising 
the  initiative  and  referendum,  although  in 
the  various  sections  of  the  ordinance  the 
L.R.A.1917B. 


power  to  enact  a  new  charter  was  omitted, 
the  ordinance  referring  simply  to  an  amend- 
ment of  the  charter.  The  court  here  states 
that  the  ordinance  will  be  construed  as  if 
the  words,  "a  charter  or"  had  been  writ- 
ten in  the  section  before  the  words  ''an 
amendment  and  amendments,"  wherever 
they  occur  in  the  section,  as,  by  so  doing, 
the  letter  of  the  ordinance  will  be  made  to 
express  the  manifest  intention  of  the  coun- 
cil as  shown  by  the  ordinance  itself.  Dun- 
can v.  Dryer  (Or.)  supra. 

«» Robertson  v.  Portland  (1915)  77  Or. 
121,  149  Pac.  545.  Although  the  matter  is 
disicussed  as  one  of  the  power  of  the  people 
to  enact  legislation  without  charter  author- 
ity, as  a  matter  of  fact  in  this  case  the  act 
was  one  by  the  council  of  a  municipality, 
acting  under  a  commission  charter. 

Wlbid.  The  ordinances  in  question,  re- 
lating to  street  improvements  and  special 
assessments  therefor,  were  held  to  authorize 
the  action  of  the  counsel  in  providing  for 
a  street  improvement  and  special  assess- 
ments. 

»1  State  e.v  rel.  Fleck  v.  Dalles  City  (1914) 
72  Or.  337,  143  Pac.  1127,  Ann.  Cas.  1916B, 
855. 
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the  referendum.'*  In  the  Oregon  ••  case 
the  legislature,  in  passing  an  act  provid- 
ing for  carrying  into  effect  the  referen- 
dum powers,  provided  for  the  enactment 
of  emergency  ordinances  by  the  munici- 
pal council,  and  this  was  carried  into  a 
charter  provision.  The  supreme  court 
points  out  that  for  nine  years  it  was 
understood  that  municipal  councils  had 
power  to  pass  ordinances  with  emergency 
clauses  appended  thereto  in  like  manner 
as  was  done  by  the  state  legislature. 
In  view  of  this  long  acquiescence  the 
court  concludes  that  the  power  cannot 
be  denied.  The  constitutional  provision 
involved  in  the  Ohio  case,**  in  addition 
to  conferring  initiative  and  referendum 
powers  on  the  municipalities  on  all  ques- 
tions of  municipal  legislation,  provided 
that  such  powers  shall  be  exercised  in 
the  manner  now  or  hereafter  provided 
by  law.  An  act  of  the  legislature  pro- 
vided for  the  exception  from  the  refer- 
endum of  emergency  measures.  It  was 
urged  that  the  language  of  the  consti- 
tutional provision  could  not  be  inter- 
preted to  invest  the  legislative  body  of 
a  municipality  with  the  power  of  de- 
claring any  act  to  be  an  emergency; 
further,  that  the  general  assembly  had 
no  power  to  invest  the  municipal  legis- 
lative body  with  any  such  authority. 
The  supreme  court  points  out  that,  in 
the  general  provisions  reserving  initia- 
tive and  referendum  powers  to  the  elec- 
tors of  the  state,  the  referendum  is  re- 
served except  as  to  emergency  laws,  and 
that  the  constitutional  provision  confer- 
ring the  initiative  and  referendum  pow- 
ers upon  the  people  of  a  municipality 
must  be  interpreted  in  the  light  of  the 
definition  of  the  referendum  as  defined 
in  the  Constitution  generally.  As  thus 
defined,  emergency  measures  are  express- 
ly reserved.  The  court  therefore  con- 
cludes that,  under  the  statute  in  ques- 
tion, the  council  of  the  municipality 
might  exercise  the  power  of  declaring  an 
emergency. 


2.  Under  pariiemiar  ^onstitutionml  and 

See  note  in  50  L.R.A.(N.S.)  202  et 
seq.,  for  earlier  cases  on  this  question. 

c.  What  ads  are  subjects 

i.  In  general. 

An  ordinance  granting  a  telephone 
franchise  is  subject  to  the  referendum 
under  a  charter  provision  making  all 
franchise  ordinances  subject  to  the  ref- 
erendum except  as  otherwise  provided  by 
law.** 

While,  as  is  shown  below,  the  initia- 
tive and  referendum  applies  only  to  legis- 
lative matters  as  distinguished  from 
administrative  or  executive,  not  all  legis- 
lative matters  are  within  its  scope.  Thus^ 
although  a  resolution  of  the  board  of 
trustees  of  a  municipality,  establishing 
the  grades  of  certain  streets  and  ave> 
nues  thereof,  is  legislative  in  character^ 
it  has  been  held  not  subject  to  a  referen- 
dum,'^ on  the  theory  that  the  inevitable 
efifect  of  applying  the  referendum  to 
such  a  matter  would  be  greatly  to  im- 
pair or  wholly  destroy  the  eflOicacy  of  the 
statutes  providing  for  the  establishment 
and  improvement  of  streets,  and  also 
upon  the  theory  that  such  an  improve* 
ment  is  of  a  special  and  local  nature,  in 
which  only  those  interested  were  intend- 
ed to  have  a  voice.*^  It  is  on  the  latter 
theory,  that  is,  of  special  or  local  mat- 
ters, that  the  right  to  a  referendum  in 
case  of  a  resolution  to  constnict  a  sewer 
and  septic  tank,  to  be  paid  by  spe^sial 
assessment  upon  the  property  benefited, 
was  denied.'*  Legislation  in  regard  to 
special  assessments  was  examined  and 
held  to  indicate  the  policy  of  leaving  to 
those,  and  those  only,  who  bear  the  bur- 
dens, the  right  in  the  first  instance  to 
say  whether  the  obligation  shall  be  as- 
sumed by  the  municipality,  and  of  deny- 
ing, as  clearly  as  it  is  possible,  the  right 
of  the  general  elector  to  participate  in 
an  election  involving  such  a  question. 

The  referendum  power  applies  only  to 
legislative  matters,  as  distinguished  from 


nShryock  v.  Zanesville  (1015)  92  Ohio 
St.  375,  110  N.  E.  937;  Thielke  v.  Albee 
(1915)  79  Or.  48,  163  Pac.  793. 

«8  Thielke  v.  Albee  (Or.)  supra. 

M  Shryock  v.  Zanesville  (OUo)  supra. 

w  State  ex  rel.  Walker  v.  Superior  Ofc. 
(1915)  87  Wash.  582,  162  Pac  11.  The 
power  to  make  such  an  ordinance  subject 
to  the  referendum  depends  upon  whether 
the  power  to  grant  franchises  is  conferred 
upon  the  city  in  its  corporate  capacity  or 
upon  the  city  council.  If  the  former,  as 
was  held  in  this  case  to  be  the  fact,  it  may 
be  made  subject  to  referendum. 
L.R.A.191 7B. 


S<  Chase  v.  Kalber  (1915)  28  Cal.  App. 
661,  163  Pac.  397. 

S7  Chase  v.  Kalber  (CaL)  supra.  The 
court  here  is  of  the  opinion  that  the  right 
of  the  property  owners  to  be  heard  in  the 
matter  of  a  proposed  improvement  would 
be  cut  off  if  such  matters  were  subject  to 
the  referendum,  and  further,  that  a  statu* 
tory  provision  that,  upon  protest.  »uoh  a 
proceeding  should  be  suspended  for  a  certain 
period,  would  be  precluded  of  operation  in 
case  of  the  referendum. 

MGlove  V.  Willis  (1915)  16  Aris.  378,  14« 
Pac.  644. 
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administrative  or  executive.**  Conse- 
quently it  becomes  important  to  deter- 
mine what  are  legislative  matters.  The 
resolution  of  a  city  council  accepting  the 
proposition  of  a  land  company  offering 
to  donate  a  certain  sum  to  the  city  to- 
wards the  erection  of  a  new  city  hall  on 
a  block  of  ground  given  by  the  company 
to  the  city  for  that  purpose,  on  condi- 
tion that  the  city  appropriate  at  least  an 
equal  amount,  and  that  the  construction 
of  a  new  city  hall  be  commenced  without 
delay,  and  conditioned  further  that  when 
the  building  is  completed,  it  shall  be  oc- 
cupied and  used  as  a  city  hall,  is  legisla- 
tive in  character  and  subject  to  the  ref- 
erendum, since  the  resolution  involves 
and  requires  a  determination  by  the 
eouncil  that  the  public  interest  of  the 
city  requires  that  it  have  a  city  hall, 
that  the  same  be  located  on  the  land 
offered  for  that  purpose,  that  said  offer 
be  accepted,  that  a  suitable  building  be 
erected  thereon,  that  the  money  of  the 
city  be  appropriated  and  used  in  the 
(construction  thereof,  and  that,  when 
completed,  the  building  be  occupied  and 
used  by  the  city  officers  as  a  city  hall 
and  for  municipal  purposes.^'  Further 
resolutions  considered  and  held  legisla- 
tive accepted  the  deed  which  was  ten- 
dered by  the  land  company  and  an  agree- 
ment between  the  land  company  and  the 
city,  whereby  the  company  was  immedi- 
ately to  erect  a  building  on  the  land, 
upon  the  completion  of  which  the  city 
was  to  occupy  the  same  as  a  city  hall 
and  for  municipal  offices,  thereafter  pay- 
ing a  stated  sum  as  monthly  rental  until 
the  total  rental  should  amount  to  a  stated 
sum,  whereupon  the  building  should  be 
conveyed  bj'  the  land  company  to  the 
citv.** 

Likewise  a  proposed  initiative  ordi- 
nance accepting  another  but  similar  of- 
fer as  to  the  erection  of  a  city  hall  was  ' 


held  a  valid  exercise  of  legislative  power, 
and  within  the  initiative  power.^ 

;9.  Administrative  nutttera. 

The  referendum  is  confined  to  legisla- 
tive matters  as  distinguished  from  ad- 
ministrative or  exeeutive,^  even  though 
it  is  exercised  by  ordinance  or  resolution, 
in  the  absence  of  a  very  clear  declara- 
tion to  the  contrary.^  The  order  of  the 
legislative  board  of  a  municipality,  grant- 
ing a  license,  is  not  an  ordinance  which 
is  suspended  for  thirty  days  after  the 
passing  of  same  under  the  initiative  and 
referendum  provisions,  since  it  does  not 
have  the  force  and  effect  of  law.** 

d'  To  what  bodies  applies. 

See  earlier  eases  in  50  L.R.A.(N.S.) 
204,  note. 

F.  Application  of  exinting  constitutioH' 
al  provisions  to  initiative  and  ref- 
ere^tiluni  enactments, 

a«  Jn  general. 

In  operation  the  initiative  and  refer- 
endum powers  are  governed  by  existing 
constitutional  provisions  **  which  are  ap- 
propriate. As  to  what  constitutional 
provisions  are  appropriate  gives  rise  to 
some  diversity  of  holding.** 

h.  Constitutional  amendments. 

The  statement  above  made  as  to  the 
general  applicability  of  constitutional 
restrictions  upon  the  exercise  of  the  in- 
itiative and  referendum  is  true  in  the 
case  of  constitutional  amendments  pro- 
posed by  the  method;  that  is,  existing 
constitutional  amendments  govern  in  so 
far  as  they  are  applicable.  The  diver- 
sity of  holding  arises  in  the  determina- 
tion of  what  constitutional  restrictions 
are  applicable.** 


» Hopping  v.  Richmond  (1015)  170  Cal. 
605,  150  Pac.  977. 

••Ibid. 

See  Reed  v.  Wing  (1914)  168  Cal.  706, 
144  Pac.  964,  infra,  subd.  X.  g. 

See  Enos  v.  Hanff,  infra,  subd.  IV.  c,  2, 
as  to  an  ordinance  held  not  legislative. 

*iSec  note  in  60  L.R.A.(N.8.)  204,  for 
earlier  cases  on  this  question. 

**  Hopping  V.  Richmond  (Cal.)  supra.  See 
case  supra  as  to  matters  determined  to  be 
l^rislative 

«i:no8  V.  Hanff  (1915)  98  Heb.  245.  152 
X.  W.  397.  But  an  ordinance  regulating 
ihe  licensing  of  the  sale  of  intoxicating  li- 
quors is  stated  to  be  subject  to  the  initia- 
tive and  referendum  act. 

*^In  determining  the  intent  of  an  act 
LR.A.1917B. 


initiated  by  the  electors,  the  court  in  Rtafp 
ex  rel.  Taylor  v.  Duncan  (1916)  —  Mont. 
— ,  155  Pac.  1111,  states  that  **while  we  are 
not  required  to  hold  that  a  law  passed  by 
the  people  upon  the  initiative  is  subject  in 
all  respects  to  the  constitutional  provi- 
sions and  restrictions  touching  the  title  to 
acts  passed  by  the  legislative  assembly,  yet 
the  title  may  be  fairly  accepted  as  a  no- 
tice to  the  people  of  the  general  contents 
of  a  bill  presented  for  their  acceptance  or 
rejection,  and  as  some  indication  of  their 
intent  in  passing  it." 

«S€€  note  in  60  L.R.A.(N.S.)  204,  for 
earlier  cases  on  this  question. 

46  50  L.R.A.(N.S.)  206,  note.  See  State 
ex  rel.  Linde  ▼.  Hall  (1916)  —  N.  D.  — , 
169  N.  W.  281. 
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0.  Legislation. 

1,  In  general. 

Legislfttion  enacted  by  means  of  the 
initiative  and  referendum  is  subject  to 
existing  constitutional  restrictions.*^ 

2.  (Carrying   into   effect  initiative   and 
referendum  powers. 

In  the  case  of  legislation  designed  to 
carry  into  effect  initiative  and  referen- 
dum provisions  authorized  by  Constitu- 
tion, existing  constitutional  provisions 
vield  where  the  constitutional  amend- 
raent  reserving  initiative  and  referen- 
dum powers  in  effect  provides  that  the 
manner  of  executing  the  reserve  powers 
shall  be  prescribed  by  general  laws.  In 
such  a  case,  however,  the  legislation  it- 
self does  not  alter  the  existing  constitu- 
tional provisions,  but  the  constitutional 
amendment  reserving  the  powers  as 
above  stated  effects  the  change,  subject 
only  to  such  provisions  of  law  as  shall 
make  it  available.** 

VI,  Power  of  governor  to  veto. 

The  power  of  the  governor  to  veto  a 
measure  initiated  by  the  people  and 
passed  by  the  requisite  number  of  elec- 
tors has  been  denied.*®  This  power  is 
usually  the  subject  of  express  constitu- 
tional provision,  in  which  case  the  mat- 
ter is  not  one  for  construction  by  the 
courts. 

VII.  Power  of  legislature  to  repeal  or 

amend. 

The  power  of  the  legislature  to  repeal 
initiative  and  referendum  legislation  has 
been  sustained  generally  under  the  va- 
rious constitutional  or  statutory  provi- 
isions  that  have  governed.** 


As  to  the  power  of  the  legislative  body 
to  repeal  an  act  on  which  a  referendum 
has  been  asked,  and  legislate  on  the  sub- 
ject matter  contained  in  the  act,  see  in- 
fra, subd.  IX.  a,  3. 

VIII.  Matters  peculiar  to  initiative. 

a.  In  general. 

The  initiator  of  a  measure  is  not  a 
legislator.  He  must  proceed  in  conform- 
ity with  the  rules  prescribed  for  the  ex- 
ercise, of  the  initiative.**  Accordingly, 
where  a  statute  enacted  in  pursuance  of 
constitutional  authority,  prescribing  the 
method  for  exercising  the  initiative,  pro- 
vides that  arguments  limited  in  number 
shall  be  published  with  the  measure,  but 
the  expense  of  such  ailments  shall  be 
borne  by  their  proponents,  the  propo- 
nents of  a  measure  cannot  insert  an  argu- 
ment in  a  proposed  measure  under  the 
guise  of  a  preamble.**  But  where  the  pro- 
posed measure  extends  the  policy  of  the 
state,  more  latitude  is  allowable  in  the 
preamble,  although  even  in  such  a  case 
argumentative  matter  cannot  be  insert- 
ed.** 

It  is  sometimes  required  that  an  in- 
itiative measure  must  first  be  submitted 
to  the  lawmaking  body  for  its  action 
thereon,  and  only  in  case  the  lawmaking 
body  rejects  the  proposed  measure  is  it 
necessary  to  submit  it  to  a  vote  of  the 
electors ;  under  such  a  provision  relating 
to  municipalities  the  initiative  cannot  be 
used  for  the  purpose  of  petitioning  the 
council  to  repeal  an  ordinance  annexing 
land  to  the  municipality,  instead  of  a 
referendum  upon  the  ordinance,  as  pro- 
vided by  statute.** 

See  note  in  50  L.R.A.(N.S.)  209,  for 
earlier  cases  on  this  question. 


«60  L.R.A.(N.8.)  206,  note. 

The  writer  of  the  opinion  in  Pitman  v. 
Drabelle  (1916)  267  Mo.  78,  183  S.  W.  1055, 
intimates  that  initiative  legislation  is  sub- 
ject to  constitutional  limitation  in  the 
same  way  that  any  other  legislation  is. 

The  statute  enacted  by  the  initiative  was 
tested  in  the  ordinary  way  as  to  consti- 
tutionality in  Gottstein  v.  Lister  (1915) 
88  Wash.' 462,  153  Pac.  595. 

As  to  the  necessity  of  complying  with 
constitutional  and  statutory  provisions  in 
the  proposal  of  initiative  measures,  see 
State  ex  rel.  Berry  V.  Superior  Ct.  (1916) 
—  Wash.  — ,  159  Pac.  92,  infra,  notes  51,  52. 

48  50  L.R,A.(N.S.)  207,  note. 

4»50  L.R.A.(N,S.)    208,  note. 

50  State  ex  bkl.  Richabds  v.  Whisman, 
ante,  1,  writ  of  error  dismissed  by  U.  S.  Su- 
preme Court  for  want  of  jurisdiction,  241 
U,  S,  643,  60  L.  ed.  1218,  36  Sup.  Ct.  Rep. 
449.  See  note  in  50  L;R.A.(X.S.)  208,  for 
earlier  cases  on  this  question. 
L.R.A.1917B. 


61  State  ex  rel.  Berry  v.  Superior  Ct. 
(Wash.)  supra. 

58  Ibid.  The  measure  here  proposed  was 
a  fisheries  code  for  the  state;  it  was  purely 
an  amendatory  bill  or  law  upon  a  subject 
of  lejrislation  long  recognized  and  acted 
upon  in  the  state,  and  made  no  radical 
change  therein.  The  preamble  contained  a 
somewhat  extended  argument  in  favor  of 
enacting  the  bill. 

W  State  ex  rel.  Griffiths  v.  Superior  Ct. 
(1916)  —  Wash.  — ,  159  Pac,  101.  The 
statute  here  involved  related  to  the  Work- 
men's Compensation  Act,  and  it  appeared 
from  an  examination  of  the  preamble  that 
there  was  a  declared  purpose  to  extend  the 
policy  of  the  state  with  reference  to  work- 
men's compensation  for  injuries;  some  ar- 
gumentative matter,  however,  was  stricken 
out  of  the  preamble  involved  in  this  case. 

M  Com.  e.K  rel.  Heiney  v.  Marks    (1915) 
248  Pa.  518,94  Atl.  191. 

See  State  ex  rel.  Dawson  v.  Pratt  (1914) 
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h.  When  hiU  take*  effect. 

The  time  when  an  initiated  measure 
takes  effect  is  largely  a  matter  of  con- 
Btilutional  or  statutory  provision.**  An 
initiated  ordinance  does  not  take  effect 
nntil  thirty  days  after  its  adoption  by 
the  voters,  under  a  statutory  provision 
contained  in  the  act,  providing  for  the 
initiative  and  referendum,  that  no  ordi- 
nance for  the  government  of  any  city, 
except  as  hereinafter  provided,  shall  go 
into  effect  until  thirty  days  after  the 
passage  of  the  same.** 

But  a  statutory  provision  relating  to 
the  operation  of  the  initiative  and  refer- 
endum in  cities  and  towns  as  to  matters 
not  conflicting  with  existing  municipal 
legislation  on  the  subject,  that  an  initia- 
tive measure  adopted  by  the  electors  shall 
not  go  into  effect  until  thirty  days  there- 
after, does  not  apply  where  the  munici- 
pality, under  constitutional  authority,  has 
provided  differently.*' 

The  people  of  a  municipality  have  pow^ 
er  to  provide  in  an  initiative  measure 
when  the  same  shall  t«ke  effect,**  under 
a  constitutional  provision  in  which  no 
time  is  provided  as  to  when  initiative 
measures  proposed  by  the  people  of  a 
municipality  shall  take  effect,  but  requir- 
ing the  officers,  in  the  submission  of  such 
measures,  to  be  guided  by  the.  general 
laws  of  the  state,  except  as  otherwise  pro- 
vided. This  is  true  notwithstanding  a 
statutory  provision  that  an  ordinance 
which  has  been  accepted  by  the  voters 
shall  be  a  valid  and  binding  ordinance 
and  be  considered  adopted  upon  the  date 
that  the  vote  is  canvassed  and  declared 
by  the  canvassing  board,  and  go  into  ef- 
fect ten  days  thereafter.  This  statute  is 
construed  by  the  court  as  intended  to 
accomplish  an  object  similar  to  that  of 
a  statute  relating  to  bills  passed  by  the 
legislature,  providing  for  the  time  of  go- 
ing into  effect  in  the  absence  of  any  con- 
trary provision  fixed  by  the  legislature 
in  the  bill  itself;  and  it  is  stated  that  the 
former  statutory  provision  relates  to  the 
time  when  an  ordinance  proposed  by 
the  electors  of  a  municipality  shall  go  in- 
to effect  in  case  the  ordinance  itself  fails 


to  prescribe  the  tame  when  it  is  to  take 
effect.** 

It  has  been  held  that  a  measure  initi- 
ated by  the  people  becomes  a  law  as  pro- 
vided in  the  constitutional  amendment 
that  such  a  measure  when  adopted  shall 
be  in  operation  on  and  after  the  thir- 
tieth day  after  the  election  at  which  it  is 
approved,  although  the  act  concludes  by 
stating  that  it  shall  take  effect  and  be  in 
full  force  and  effect  from  and  after  a 
period  beyond  the  thirty  days.  As,  how- 
ever, there  was  no  claim  in  this  case  that 
the  public  oHlcers  would  seek  enforce- 
ment of  the  provisions  of  the  law  prior 
to  the  time  specified  in  the  law  for  its 
going  into  effect,  the  validity  of  such  a 
provision  is  not  considered  to  any  extent. 
It  is  merely  stated  that  whether  the  con- 
cluding section  be  unconstitutional  or  not 
would  not  change  the  date  of  the  coming 
into  existence  of  the  law,*®  although  it 
might  be  unenforceable  until  a  later  date. 

IX,  Matters  peculiar  to  referendum, 

a.  Effect  upon  legislative  enacttnents. 

1.  When  takes  effect. 

As  shown  in  the  earlier  note,  a  legisla- 
tive act  which  is  subject  to  the  referen- 
dum cannot  take  effect  until  the  time  for 
the  filing  of  referendum  petitions  has  ex- 
pired, nor  thereafter  if  the  referendum  is 
invoked,  until  approved  by  the  electors.** 
The  legislature,  however,  may  provide  that 
the  act  shall  take  effect  at  a  date  beyond 
the  period  for  ihe  filing  of  referendum 
petitions,  under  an  act  which  does  not  fix 
the  date  at  which  the  l^slation  shall 
become  effective,  but  merely  provides  that 
no  act  shall  go  into  effect  nntil  after  the 
expiration  of  the  time  limited  for  filing 
referendum  petitions.** 

2.  Suspension  hy  filing  of  referendutn 

petition. 

Upon  the  filing  of  a  valid  referendum 
petition  to  any  act  of  the  legislative  body 
subject  to  the  referendum,  the  going  into 
effect  of  the  same  is  suspended  until  the 
referendum  is  determined;  and  if  deter- 
mined adversely,  the  act,  of  course,  does 


02  Kan.  247,  189   Pac.   1191,  infra,   aubd. 
XI.  j. 

M  60  L.ILA.(N.S.)  209,  note. 

••Eyre  v.  Doerr  (1916)  97  Neb.  662,  160 
N.  W.  626.  It  was  eofntended  that  this  pro- 
vision of  the  statute  applied  only  to  the 
passage  of  an  ordinance  by  the  mayor  and 
coimdl.  The  factA,  however,  that  the  sec- 
tioii  was  a  part  of  the  original  act  provid- 
ing  for  the  initiative  and  referendum,  and 
that,  prior  to  that  act,  there  was  no  such 
provision  m  regard  to  ordinances  enacted 
LR.A.1917B. 


by  the  mayor  and  council,  were  regarded  by 
the  court  as  making  it  apply  to  ordinances 
initiated  by  the  electors. 

<^7  State  ex  rel.  Hedges  v.  Anderson  (1916) 
76  Or.  609,  147  Pac.  626. 

MMinges  v.  Merced  (1916)   27  Cal.  App. 
16,  148  Pac.  816. 

MGottatein   v.   Lister    (1916)    88   Wash. 
462,  163  Pac.  696. 

60  50  L.R.A.(N.S.)  210. 

slLeatherock  v.  Lawter   (1916)   46  Okla. 
716,  147  Pac.  324. 
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not  go  into  effect  at  all.^  In  case  of  a 
defective  petition,  boweveri  the  going  into 
effect  of  the  act  is  not  suspended.^ 

It  bas  been  held  that  an  act  on  which 
a  referendum  is  sought  is  suspended  by 
the  filing  of  the  referendum  petition,  and 
remains  so  although  an  election  is  held 
thereon  which  proves  to  be  invalid.  It  is 
apparently  the  theory  of  this  case  that  it 
remains  suspended  until  a  valid  election 
is  held  thereon.** 

3.  Power  to  repeal  act  on  which  a  ref- 
erendum lias  heen  filed  and  again 
legislate  on  subject  mutter. 

An  ordinance  which  has  been  suspend- 
ed by  a  referendum  may  be  repealed  by 
the  municipal  council.*'  Having  repealed 
the  ordinance  under  such  circumstances, 
the  council  cannot  pass  another  ordinance 
in  all  essential  features  like  the  repealed 
ordinance,  but  the  council  may  deal  with 
the  subject  matter  of  the  repealed  ordi- 
nance, and  if,  acting  in  good  faith  and 
with  no  intent  to  evade  the  effect  of  the 
referendum  petition,  the  council  passes 
an  ordinance  covering  the  same  subject 
matter  that  is  essentially  different  from 
the  ordinance  protested  against,  avoid- 
ing, perliaps,  the  objections  made  to  the 
first  ordinance,  the  second  ordinance  can- 
not be  held  invalid  for  this  cause.*® 

ft.  Laws    excepted    frotn    operation    of 

referendum. 

1,  Imws  carrying  into  effect  iititiative 
and  referendum  provisions. 

Certain  laws  are  excepted  from  the 
operation  of  the  referendum  by  the  con- 
stitutional provisions  conferring  initia- 
tive and  referendum  powers.  One  such 
constitutional  provision  had  to  do  with 
laws  carrying  into  effect  initiative  and 
referendum  provisions.*^    Under  such  a 


constitutional  exception  a  law  carrying 
into  effect  initiative  and  referendum  pro- 
visions is  not  suspended  for  filing  refer- 
endum petitions  unless  the  law  has  to  do 
with  additional  matters.*^ 

2.  Laws  net^essary  for  preservation  of 
public  peace,  health,  or  safety. 

(a)   Who    determines    what    laws    are 
uHthin  exception. 

Some  confusion  in  the  use  of  terms 
exists  in  the  cases  with  reference  to 
laws  necessary  for  the  immediate  preser- 
vation of  the  public  peace,  health,  or 
safety,  which,  by  most  constitutional 
provisions,  are  excepted  from  the  opera- 
tion of  the  referendum.  In  some  states 
the  legislature,  and  in  municipalities,  the 
legislative  body,  is  given  power  to  de- 
clare an  emergency  in  certain  cases  for 
the  purpose  of  having  an  act  passed  by 
it  take  effect  at  once.  This  is  not  con- 
fined to  the  initiative  and  referendum, 
but  the  cases  in  which  the  legislative 
body  is  given  power  to  declare  an  emer- 
gency usually  include  and  are  sometimes 
limited  to  laws  necessary  for  the  immedi- 
ate preservation  of  the  public  peace, 
health,  and  safety.  In  the  initiative  and 
referendum  amendments  laws  necessary 
for  the  immediate  preservation  of  the 
public  peace,  health,  and  safety,  are 
usually  excepted  from  the  operation  of 
the  referendum.  This  is  found  in  some, 
but  not  all,  jurisdictions  in  connection 
with  another  provision  that  no  act  sub- 
ject to  referendum  shall  take  effect  until 
a  stated  number  of  days  after  adjourn- 
ment of  -the  legislature.  These  provi- 
sions are  considered  in  some  jurisdic- 
tions and  treated  as  though  requiring  an 
emergency  in  order  to  except  a  law  from 
the  operation  of  the  referendum.  It  is 
recognized,  however,  that  the  emergency 


OSRigdon  v.  San  Diego  (1916)  30  Cal. 
App.  107,  157  Pac.  513,  holding  a  municipal 
ordinance  repealing  another  ordinance  sus- 
pended by  a  referendum  petition,  although 
the  repealing  ordinance  carried  a  clause 
making  it  immediately  effective  as  an  ur- 
gencv  measure. 

oO"  L.R.A.(N.S.)  210,  note, 

68  Ibid. 

64  Ex  parte  Smith  (1916)  —  Okla.  — ,  164 
Pac.  521. 

85  Re  Megnella  (1916)  —  Minn.  — ,  157 
N.  W.  991 

66  Re  Megnella  (Minn.)  supra.  The  ordi- 
nance in  question  dealt  with  the  "jitney" 
situation  in  the  municipality.  The  first 
ordinance  required  as  a  condition  precedent 
to  the  issuance  of  a  permit  a  liability  in- 
surance bond  issued  by  a  reliable  insurance 
company  which  was  to  cover  injuries  to 
persons;  the  second  ordinance  permitted  a 
L.R.A.1917B. 


bond  of  an  insurance  company  or  "associa- 
tion" holding  a  license  to  do  an  indemnity 
insurance  business  in  the  state,  and  provide 
ed  that  it  should  cover  injuries  to  property 
as  well  as  to  persons.  It  appeared  that 
there  was  an  association  licensed  to  do  busi- 
ness that  issued  indemnity  policies  or  bonds 
at  premiums  much  less  than  the  regular 
company,  and  further,  that  the  cost  of  ob> 
taining  these  bonds  under  the  first  ordi- 
nance was  one  of  the  principal  objections  to 
the  ordinance,  so  that  the  new  ordinance 
wa.s  .satisfactory  in  this  respect  to  those 
who  had  protested  against  the  old  one. 
There  were  various  other  points  of  difference 
of  varying  importance,  but  the  court  did  not 
mention  them,  it  being  held  that  the  new 
ordinance,  being  different  from  the  first  one, 

VTA  a    Vttlid 

«60  L.R.A.(N.S.)  211,  note. 
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elauBe  is  not  the  general  emergeney 
clause  mentioned  above.  The  only  mean* 
ing  given  to  the  term  '^emergency"  in 
these  eases  seems  to  be  that  a  situation  I 
is  presented  in  which  the  law  should  be 
excepted  f'rum  the  rcl'erendum.  In  at 
least  one  jurisdietion  ^  the  eourt  sepa- 
rates the  questions  and  considers  the 
right  to  declare  an  emergency  a  right 
separate  from  that  to  except  a  law  from 
the  operation  of  the  referendum.  It  ia 
true  that  the  Constitution  in  this  juris- 
dietion does  not,  so  far  as  appears  from 
the  reported  cases,  contain  a  provision 
that  no  act  subject  to  the  refer^idum 
shall  take  effect  until  a  stated  number 
of  days  after  adjournment  of  the  legis- 
lature,  but  it  does  except  from  the 
operation  of  the  referendum  only  laws 
necessary  for  the  "immediate"  preserva* 
tion  of  the  public  peace,  health,  or  safe- 
ty. The  emergency  provision  referred  to 
by  this  court  is  the  general  emergency 
provision  referred  to  above.  In  other 
words,  the  confusion  exists  in  the  use 
of  the  term  "emergency,"  some  using  this 
to  mean  a  situation  calling  for  the  im- 
mediate operation  of  the  law;  others  to 
mean  a  situation  requiring  that  the  law 
be  excepted  from  the  operation  of  the 
referendum.  It  must  also  be  kept  in 
mind  that  even  the  cases  that  use  the 


term  "emergency"  in  the  latter  sense 
may  also  use  it  to  designate  a  situation 
calling  for  the  immediate  operation  of 
the  law.^'^  Perhaps  in  most  instances 
the  law  is  put  into  immediate  operation. 

This  difference  in  the  use  of  terms  is 
not  of  vital  importance  in  considering 
the  question  who  determines  what  laws 
come  within  the  exception,  for  whether 
the  eourt  considers  that  an  emergency 
is  necessary  to  except  a  law  from  the 
operation  of  the  referendum,  or  con- 
siders this  right  to  except  a  law  to  be 
independent  of  an  emergency,  the  right 
to  except  a  law  from  the  operation  of  the 
referendum  is  limited  to  laws  necessary 
for  the  immediate  preservation  of  the 
public  peace,  health,  or  safety;  and  it 
thus  becomes  a  question,  when  the  legis- 
lature has  declared  a  law  to  be  of  this 
character,  whether  the  legislative  decla- 
ration is  conclusive.  On  this  question 
there  is  a  difference  of  opinions.  It  is 
held  by  one  line  of  authorities  that  the 
legislative  declaration  is  eonclusive,*^ 
notwithstanding  the  legislature  may  in- 
tentionally or  through  mistake  erro- 
neously declare  the  law  to  be  necessary 
for  ihe  purpose  stated.^ 

Acconling  to  the  other  line  of  authori* 
ties  the  legislative  determination  is  not 
conclusive.^    The  latter  conclusion,  that 


••Van  Kleeck  v.  Ramer  (1916)  —  Colo. 
— ,  156  Pac.  1108;  People  ex  rel.  Kiefer  v. 
R»in<>r  (1916)  —  Colo.  — ,  158  Pac.  146. 

••  This  note  is,  of  course,  not  exhaustive 
of  the  cases  on  this  question  apart  from  the 
initiative  and  referendum. 

^•Van  Kleeck  v.  Ramer  (Colo.)  supra, 
followed  in  People  ex  rel.  Kiefer  v.  Ramer 
(Colo.)  supra;  Thielke  v.  Albee  (1915)  79 
Or.  48. 153  Pac.  793,  citing  Kadderly  v.  Port- 
land (1903)  44  Or.  118,  74  Pac.  710,  75  Pac. 
222,  discussed  in  the  earlier  note;  50  L.R.A. 
(X.S.)   212. 

7150  L.R.A.(N.S.)  212,  note;  Thielke  v. 
Albee  (Or.)   supra. 

7<  State  ex  rel.  Brislawn  v.  Meath  (1915) 
84  Wash.  302,  147  Pac.  11;  State  ex  rel. 
Case  V.  Howell  (1915)  85  Wash.  294,  147 
Pac  1159,  Ann.  Cas.  1916A,  1231.  See  also 
State  ex  eel.  Richards  v.  Whisman,  anto, 
1,  as  to  right  to  object  to  an  emergency 
so  declared  by  the  legislature  where  no  ref- 
erendum petition  has  been  filed.  And  see 
also  discussion  in  this  case  on  power  of  leg* 
islature  to  declare  an  emergency. 

In  Rigdon  v.  San  Diego  (1916)  30  Cal. 
App.  107.  157  Pac.  51S,  an  action  involving 
a  municipal  ordinance  which  carried  a 
clause  making  it  immediately  eflfective  as 
an  urgency  measure,  it  was  not  argued  that 
the  mere  statement  of  the  council  expressed 
in  the  ordinance,  to  the  effect  that  the  pub- 
lic health  and  safety  demanded  that  the  or- 
dinance should  take  immediate  effect,  was 
of  any  force  or  virtue  whatever,  and  the 
court  states  that  it  has  been  held  other- 
L.R^.1917B. 


wise,  citing  Re  Hoffman  (1909)  155  Cal. 
114,  132  Am.  St.  Rep.  75,  99  Pac.  517,  in 
which  the  court  expressed  an  opinion  with 
reference  to  a  municipal  ordinance  that  the 
mere  declaration  of  the  council  that  the 
ordinance  was  passed  for  the  immediate 
preservation  of  the  public  health  was  nei- 
ther conclusive  nor  was  it  sufficient.  This 
was  obiter  in  the  Hoffman  Case. 

Under  a  constitutional  provision  that  no 
act  shall  take  effect  until  a  stated  time  from 
the  end  of  the  session  in  which  it  shall  be 
passed,  excepting  that  the  legislature  may 
give  immediate  effect  to  acts  making  ap- 
propriations and  acts  immediately  neces- 
sary for  the  preservation  of  the  public 
peace,  health,  or  safety  by  a  two-thirds 
vote  of  the  members  elected  to  each  house, 
the  legislative  determination  to  give  effect 
to  a  certain  act  is  not  final  and  conclusive 
upon  the  courts.  Atty.  Gen.  ex  rel.  Bar- 
bour V.  Lindsay  (1914)  178  MkOi.  524,  146 
N.  W.  98.  It  does  not  appear,  however, 
that  this  was  connected  with  a  referendum 
provision. 

An  act.  which  states  in  its  title  that  it 
declares  an  emergency,  and  which  in  a  sec- 
tion of  the  act  contains  the  language:  'It 
is  hereby  adjudged  and  declared  that  ex- 
isting conditions  are  such  that  this  is  nec- 
essary for  the  immediate  preservation  of 
the  public  peace,  health,  and  safety;  there- 
fore an  emergency  is  hereby  declared  to  ex- 
ist and  this  act  shall  take  effect  and  be  in 
full  force  and  effect  from  and  after  its  ap- 
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the  legislative  determination  to  declare 
an  emergency  is  not  final,  seems  to  be 
the  correct  one.  The  limitation  upon  the 
power  of  the  legislature  to  declare  an 
emergency  that  only  laws  of  a  certain 
class  shall  be  so  subject,  or  that  all  laws 
except  the  class  shall  be  subject  to  the 
referendum,  without  expressly  vesting  in 
the  legislature  power  to  determine  what 
laws  come  within  that  class,  leaves  to 
the  courts  the  power  to  determine  the 
question.  In  other  words,  a  law  must 
be  a  law  belonging  to  the  excepted  class 
before  it  can  be  declared  free  from  the 
referendum.  Where  the  law  is  of  the 
prescribed  character  the  legislative  de- 
termination that  it  shall  be  free  from  the 
referendum  is  final;  but  its  determina- 
tion that  the  law  belongs  to  the  excepted 
class  is  not.  In  support  of  this  theory 
it  has  been  pointed  out  ^  that  the  clause 
excepting  the  named  laws  from  the  ref- 
erendum is  not  the  usual  general  emer- 
gency provision,  but  an  exception  to  the 
otherwise  universal  application  of  the  re- 
served power  of  referendum;  that  the 
clear  purpose  of  the  exception  is  to  pre- 
serve unimpaired  the  right  of  the  legis- 
lature to  exercise  the  police  power-  so 
far  as  it  may  be  emergent;  that  the 
exception  from  the  referendum  includes 
only  those  certain,  definite,  and  unques- 
tioned phases  of  the  police  power  which, 
in  their  very  nature,  may  be  and  usually 
are  emergent.  It  is  further  stated  that, 
as  the  court  exercises  jurisdiction  to  de- 
termine whether  an  act  of  the  legisla- 
ture is  a  valid  exercise  of  the  police 
power,  it  must  be  a  judicial  question 
whether  the  exercise  by  the  legislature 
of  certain  phases  of  that  power  which 


are  selected  and  made  an  exception  to 
the  ecinstitutional  guaranty  of  the  ref- 
erendum is  a  valid  exercise  of  the  power. 
Under  this  theory  doubt  will  be  re- 
solved in  favor  of  the  correctness  of  the 
legislative  determination.^^  Applying 
this  rule,  an  act  of  the  legislature  pro- 
hibiting the  transfer  or  diversion  of  mon- 
eys collected  by  a  municipality  by  sale 
of  bonds  .or  otberw^ise  for  any  local  im- 
provements to  any  other  fund  or  use  has 
been  held  not  to  be  so  clearly  without 
the  exception  as  to  authorize  the  court 
in  holding  the  emergency  declared  by 
the  legislature  void.^*^  Likewise,  an  act 
of  the  legislature  relating  to  the  jitney 
situation,  and  enacting  a  system  of  regu- 
lation of  such  common  carriers,  was  sus- 
tained as  a  law  necessary  for  the  im- 
mediate preservation  of  the  public  peace, 
health,  and  safety,  and  therefore  as  with- 
in the  exception  to  the  referendum^* 
But  a  law  changing  the  personnel  of  the 
board  having  charge  of  the  public  land 
was  held  not  to  be  one  for  the  immediate 
preservation  of  the  public  peace,  health, 
or  safety,  etc.,  and  therefore  it  was  be- 
yond the  power  of  the  legislature  to  so 
declare.''^ 

(b)   Effect  of  legislative  determination. 

The  legislature  may  declare  a  law  to 
be  for  the  preservation  of  the  publie 
peace,  health,  or  safety  for  the  sole  pur- 
pose of  excepting  it  from  the  operation 
of  the  referendum.  If  such  is  the  pur- 
pose, the  law  takes  effect  at  the  time 
provided  for  acts  to  take  effect;  the  only 
effect  of  the  declaration  is  to  except  it 
from  the  referendum.'*  Even  imder  the 
theory  that  an  emergency  must  exist,  the 


proval  by  the  governor,"  is  Rufficient  to  de- 
clare an  emergency.  Bennett  Trust  Co.  v. 
Sengstacken  (1911)  58  Or.  333.  113  Pac.  863. 
w  State  ex  rel.  Case  v.  Howell  (1915)  85 
Wash.  281,  147  Pac.  1162. 

74  State  ex  rel.  Brislawn  v.  Meath  (1915) 
84  Wash.  302,  147  Pac.  11;  State  ex  rel. 
Case  V.  Howell  (1916)  85  Wash.  281,  147 
Pac.  1162;  State  ex  rel.  Case  v.  Howell 
(1915)  85  Wash.  294,  147  Pac.  1159,  Ann. 
Cas.  1916A,  1231. 

75  State  ex  rel.  Case  v.  Howell  (1915)  85 
Wash.  281,  147  Pac.  1162. 

7«  State  ex  rel.  Case  v.  Howell  (1915)  85 
Wash.  294,  147  Pac.  1159,  Ann.  Cas.  1916A, 
1231. 

77  State  ex  rel.  Brislawn  v.  ^feath 
(Wash.)  supra. 

7S  People  ex  rel.  Kiefer  v.  Ramer  (1916) 
—  Colo.  — ,  158  Pac.  146.  The  general 
emergency  clause  required  a  two-thirds  vote, 
while  the  safety  clause  merely  required  a 
majority  vote.  It  was  apparently  urged  in 
this  case  that  the  emergency  clause  might 
be  invoked  without  the  safety  clause,  in 
L.R.A.1917B. 


which  event  it  would  be  subject  to  the  ref- 
erendum, although  taking  effect  at  once. 
The  court  answered  this  by  stating  that 
"we  cannot  apprehend  for  it  the  illogical 
results  which  counsel  so  earnestly  urge.  It 
is  impossible  to  conceive  of  a  case  where 
two  thirds  of  the  general  assembly  can 
knowingly  be  secured  to  pass  an  emergency 
clause  .  .  .  where  a  majority  could  not 
always  be  secured  to  insert  the  safety 
clause."  Continuing,  the  court  states:  "Be- 
fore the  emergency  clause  is  a  proper  sub- 
ject for  consideration  at  all  the  bill  must 
be  passed  by  a  majority  vote  of  the  house 
then  considering  it;  and,  under  our  for- 
mer holding,  the  safety  clause  being  a  part 
of  the  bill  requiring  a  majority  vote  only 
to  pass  it,  the  majority  have  the  right  to 
determine  whether  it  is  of  the  character 
that  should  not  be  referred,  the  two-thirds 
vote  being  required  only  to  put  it  into  ef- 
fect at  once  upon  its  approval,  otherwise  it 
becomes  effective  ninety  days  after  the  ad- 
journment of  the  session  passing  it." 
60  L.R.A.(N.S.)  212,  note. 
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law  need  not  go  into  effect  at  once; 
the  only  effect  of  the  declaration  which 
appoints  some  subsequent  time  for  the 
going  into  effect  of  the  law  is  that  the 
law  is  excepted  from  the  oi)eration  of  the 
referendum.''*  It  was  urged  in  one  such 
ease*^  that  the  declaration  by  the  legis- 
lature of  an  emergency  was  a  contradic- 
tion is  deferred  for  a  time  to  give  those 
the  law  should  not  take  effect  for  thirty 
days  after  its  enactment.  The  court  an- 
swered this  by  stating  that  the  law  takes 
effect  immediately,  although  its  opera- 
tion of  terms  where  it  was  provided  that 
affected  thereby  a  reasonable  period  in 
which  to  adjust  themselves  to  the 
ehanged  conditions;  and  it  is  stated  that 
the  word  "inmiediate^"  as  used  in  this 
constitutional  amendment,  does  not  nec- 
essarily have  an  arbitrary  sense  of  in- 
stantly, forthwith,  or  without  any  inter- 
vening lapse  of  time  whatever.  But  if 
the  legislative  body  declares  that  the  law 
shall  go  into  effect  immediately,  that 
effect  is  given  it.** 

It  seems  that  a  logical  treatment  of 
this  matter  requires  a  recognition  that 
the  legislative  declaration  that  a  law 
is  necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health,  or  safe- 
ty may  be  for  the  purpose  of  excepting 
it  from  the  operation  of  the  referendum, 
or  for  the  purpose  of  having  it  take 
effect  at  once.  If  the  former  is  the  pur- 
pose, the  only  effect  of  the  declaration  is 
to  prevent  a  referendum;  but  if  the  lat- 
ter, it  goes  into  effect  at  once.  In  the 
latter  case,  however,  it  must  be  enacted 
as  general  emergency  legislation,  which 
usually  requires  more  than  a  majority 
vote  of  the  legislature.^  As  to  what 
wonld  be  the  effect  if  an  emergency  were 
<leflared  without  the  safety  clause,  the 
Colorado  court  ••  refuses  to  consider. 
The  South  Dakota  court  •*  points  out 
that  the  constitutional  provision  in  that 
state  reserves  "the  right  to  require  that 
any  law  .  .  .  shall  be  submitted  to  a 
vote  of  the  electors  of  the  state  before 


going  into  effect;''  and  adds  that  ^the 
right  to  require  any  law  that  has  taken 
effect  or  is  in  force  to  be  submitted  is 
not  reserved."  It  has  been  held  that  the 
legislature  cannot  constitutionally  con- 
fer upon  a  county  the  referendum  as  to 
acts  that  have  taken  effect,  since  that 
involves  the  power  of  repeaL**^ 

(c)  How  8uch  taws  are  passed. 

See  note  in  60  L.R.A.(N.8.)  213,  for 
earlier  cases  on  this  question. 

3,  Other  laws  excepted, 

(a)   Who  determines. 

Acts  making  appropriations  are  fre- 
quently excepted  from  the  operation  of 
the  referendum.**  Following  out  the 
decision  of  the  Washington  court  in 
State  ex  rel.  Brislawn  v.  Meath  (1915) 
84  Wash.  302,  147  Pac.  11,  this  court 
determined  whether  an  act  of  the  legis- 
lature came  within  the  exception  of  the 
referendum,  although  the  legislature  had 
so  declared.  Acts  making  appropriation 
for  the  payment  of  materials  furnished 
to  the  highway  department,  to  the  fish- 
eries department,  and  to  the  agclcultural 
department  of  the  state,  were  held  to 
come  within  the  exception  of  laws  neces- 
sary for  the  support  of  the  state  govern- 
ment and  its  existing  public  institutions, 
and  therefore  not  to  be  subject  to  the 
referendum.*' 

(b)   What  laws  are  excepted. 

Laws  providing  for  tax  levies  are  ex- 
empted by  the  Ohio  law.  Accordingly 
the  section  of  a  law  levying  a  highway 
tax  was  held  to  go  into  operation  upon 
its  passage,  although  other  sections, 
which  were  subject  to  the  referendum, 
may  have  been  suspended  until  the  time 
for  filing  a  referendum  petition  had  ex- 
pired.**  The  provision  as  to  referendum 
authorized  a  referendum  on  any  section 
of  a  law  or  any  item  of  a  law  appropri- 
ating money. 


79  Hanson  v.  Hodges  (1913)  100  Ark.  479» 
160  S.  W.  392  (law  did  not  go  into  effect 
for  over  eleven  months  after  approval  by 
governor). 

"State  ex  rel.  Case  v.  Howell  (1915)  81 
Wash.  204,  147  Pac.  1159,  Ann.  Cas.  1916A, 
1231. 

"Xote  in  50  L.R.A.(X.S.)  212;  Thielke 
▼.  Albee  (1915)  79  Or.  48,  153  Pac.  793. 

••State  ex  rel.  lAvin  v.  Bacon  (1901)  14 
S.  D.  394.  85  X.  W.  005. 

W  People  ex  rel.  Kiefer  v.  Ramer,  supra, 
note  78. 

■*  State  ex  rel.  Lavin  v.  Bacon  (S.  D.) 
supra. 

w  Meade  v.  Dane  County  (1914)  155  Wis. 
L.R.A.1917B. 


634,  145  X.  W.  239.  See  supra,  subd.  IV. 
b,  1. 

•8  The  Washington  const  it  utional  provi- 
sion excepts  from  the  operation  of  the  ref- 
erendum laws  necessary  for  the  "support 
of  the  state  government  and  ite  existing 
public  institutions.*'  State  ex  rel.  Case  v. 
Howell  (1915)  85  Wash.  281,  147  Pac.  1102. 

S7  State  ex  rel.  Blakeslee  v.  Clauaen 
(1915)  85  Wash.  260, 148  Pac.  28,  Ann.  Cas. 
1916B,  810. 

See  note  in  50  L.R.A.(N.S.)  213,  for 
earlier  cases  on  this  question. 

>&  State  ex  rel.  Donahey  v.  Roose  (1914) 
90  Ohio  St.  345,  107  N.  E,  760. 
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A  bill  providing  for  the  erection  of  an 
armory  for  use  and  occupation  as  an 
armory  building  by  the  National  Guard 
does  not  come  within  the  meaning  of  an 
act  of  the  legislature  ''making  appropri- 
ations for  the  expenses  of  the  state  gov- 
ernment and  state  institutions  existing 
at  the  time  such  act  is  passed/'  which  is 
excepted  from  the  operation  of  the  ref- 
erendum. The  word  "expenses"  as  used 
in  this  section  of  the  Constitution  means 
the  ordinary  running  expenses  of  the 
state  government  and  existing  state  in- 
stitutions, and  does  not  include  money 
to  be  paid  for  the  erection  of  a  new  and 
permanent  building.*® 

#.  Laws  subject  to  a  special  referen^ 

dum. 

See  note  in  50  L.B.A.(N.S.)  214,  for 
earlier  cases  on  this  question. 

5.  Jaiws  which  have  been  excepted  by 
the  legislature. 

As  stated  in  the  earlier  note,  the  char- 
acter of  the  law  is  immaterial  under  the 
theory  that  the  legislative  determination 
of  what  laws  fall  within  the  exception  is 
final.  Tn  jurisdictions  adhering  to  this 
theory  a  civil  service  bill  has  been  ex- 
cepted from  the  operation  of  the  refer- 
endum.^ An  act  relating  to  intoxicating 
liquors  has  been  excepted,'^  as  has  also 
a  municipal  ordinance  relating  to  jit- 
neys.**  As  to  the  laws  excepted  under 
the  opposite  theory,  see  supra. 

See  note  in  50  L.R.A.(N.S.)  214,  for 
earlier  cases  on  this  question. 


6.  Publieation. 

See  note  in  50  L.E.A.(N.S.)  214,  for 
earlier  cases  on  this  question. 

7.  Laws  enacted  under  special  statu~ 
tory  provisions. 

The  referendum  provision  conferring 
referendum  powers  upon  the  electors  of 
a  municipality  acting  under  the  commis- 
sion form  of  government  has  been  held 
inapplicable  to  an  ordinance  enacted  by 
the  council  in  pursuance  of  a  petition  of 
the  electors  under  a  general  law  with 
reference  to  a  particular  subject.^ 

X,  Remedies, 

a.  Who  may  maintain, 

A  citizen  and  taxpayer  may  maintain 
an  action  to  annul  an  order  ox  the  board 
of  trustees  of  a  municipality,  declaring 
that,  by  a  referendum  election,  an  ordi- 
nance previously  sought  to  be  passed  by 
the  trustees,  granting  a  franchise  to  a 
railroad  company  to  construct  an  open 
track  in  the  municipality,  had  been  re- 
jected by  the  requisite  number  of  elec- 
tors.** 

In  a  mandamus  proceeding  the  object 
being  to  compel  action  and  to  secure  the 
enforcement  of  a  public  duty,  the  state 
is  the  real  party  in  interest,  and  the  re- 
lator need  not  show  that  he  has  any 
special  interest  in  the  result,  except  as 
he  has  a  general  interest  as  a  citizen  and 
elector.** 

But  an  injunction,  being  to  prevent  an 
official  from  taking  action,  is  the  exer- 


MBartling  v.  Wait  (1014)  96  Neb.  532, 
148  N.  W.  607.  See  Enos  v.  Hanff  (1915) 
98  Neb.  245,  152  N.  W.  397,  supra,  subd.  IV. 
c,  2,  and  State  ex  rel.  Blakeslee  v.  Gausen, 
supra,  subd.  IX.  b,  3  (a). 

See  note  in  50  L.R.A.(N.S.)  213,  for  ear- 
lier cases  on  this  question. 

wVan  Kleeck  v.  Ramer  (1916)  —  Colo. 
—,156  Pac.  1108. 

M  People  ex  rel.  Kiefer  v.  Ramer  (1916)  — 
Colo.  — ,  158  Pac.  146. 

MThielke  v.  Albee  (1915)  79  Or.  48,  163 
Pac.  793. 

•sPerrault  v.  Robinson  (1916)  —  Idaho, 
— ,  158  Pac.  1074.  By  general  law  the 
legislature  had  made  it  unlawful  to  keep 
open  any  theater  or  moving  picture  show 
on  Sunday,  but  provided  that  if  a  number 
of  qualified  electors,  equal  to  a  majority  of 
the  votes  cast  at  the  last  general  election, 
should  petition  the  council  or  board  of  trus- 
tees of  a  city  or  village  to  permit  theaters 
and  moving  picture  shows  to  keep  open  on 
Sunday  therein,  the  council  or  board  of 
ti*u6tees  might  pass  an  ordinance  granting 
the  desired  relief.  The  procedure  provided 
by  this  general  law  had  been  pursued  and 
such  an  ordinance  enacted  in  a  municipality 
L.R.A.1917B. 


acting  under  the  commission  form  of  gov- 
ernment, whereupon  a  referendum  petition 
was  filed  according  to  the  initiative  and 
referendum  provisions  applicable  to  the  com- 
mission form  of  governmeut.  The  court 
reviews  the  legislation  in  question,  and 
comes  to  the  conclusion,  as  above  stated, 
that  the  referendum  provisions  of  the  com- 
mission form  of  government  law  do  not 
apply  to  such  an  ordinance. 

•4'Rfted  V.  Wing  (1914)  168  Cal.  706,  144 
Pao.  964.  It  is  stated  that  if  the  election 
had  ratified  the  action  of  the  trustee?,  and 
had  resulted  in  voting  to  the  railroad  com- 
pany a  valuable  franchise,  no  one  would 
doubt  the  right  of  a  citizen  and  taxpayer 
to  attack  such  disposition  of  something  be- 
longing to  the  citizens;  that  is  to  say,  a 
use  of  the  street  difTerent  from  that  com- 
mon to  all.  Likewise  a  citizen  who  may 
believe  that  the  city  of  his  residence  would 
be  injured  by  refusal  to  grant  certain  priv- 
ileges to  a  public  utility  may  attack  the 
methods  of  the  refusal. 

w  Thompson  v.  Vaughan  (1916)  —  Mich. 
— ,  159  X.  W.  65.  Tlie  right  of  relators  who 
were  electors  of  the  state,  interested  in 
the  proper   adminiHtration   of   the   law,  to 
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else  of  a  sovereignty  vested  in  the  state 
alone,  and  cannot  be  invoked  by  one 
who  is  not  affected  in  any  other  way 
thao  as  a  citizen  or  elector.^ 

The  right  of  a  taxpayer  to  enjoin  the 
tiubmission  of  a  proposed  oonstitutional 
amendment  has  been  sustained  although 
his  financial  hurt  will  be  very  smaU.^ 

b.  Injunction, 

The  courts  have  not  consistently  ap- 
plied any  single  rule  to  determine  when 
a  court  of  equity  will  interfere  in  initia- 
tive and  referendum  matters  by  injunc- 
tion.   As  shown  in  the  earlier  note,  the 
power  of  a  court  of  equity'  has  been  de- 
nied on  the  theory  that  the  court  will  not 
interfere   in  elections  nor  in   cases  in- 
volving political  questions.**     The  right 
has  also  been  denied  on  the  theory  that 
equity  is  concerned  only  with  matters  of 
property  and  the  maintenance  of  civil 
rights;  consequently  .equity  cannot  com- 
pel the  striking  out  of  certain  words  in 
the  ballot  title  of  an  initiated  act  about 
to  be  submitted  to  the  electors.**    On  the 
eontraiy,  it  has  been  held  that  a  court 
may  interfere  and  enjoin  the  preparing 
or  causing  to  be  printed,  petitions  for  a 
proposed   initiative  measure^  and  from 
circulating  or  attempting  to  obtain  sig- 
natures of  legal  voters  upon  such  peti- 
tions,   where    the    measure    evades    the 
plain  provisions  of  a  statute  regarding 
the  publication  of  arguments  and   the 
payment  of  the  expense  thereof,  by  in- 
(*lu(ling  an  argument  for  the  measure  in 
the  preamble  thereof,  the  statute  requir- 
ing the  expense  of  arguments  to  be  met 
by  the  proponents,  while  the  measure  it- 
self was  published  at  the  expense  of  the 


state.^**  This  ease  is  distinguished  from 
the  earlier  case  ^*^  by  stating  that  in  the 
earlier  case  no  statutory  regulations  were 
involved  nor  in  fact  provided  for  by  the 
Constitution.  The  court  concludes  that 
the  question  is  not  a  mere  political  one 
nor  an  exempt  legislative  process,  but  is 
regulated  by  the  law,  and  is  subject  to 
judicial  interposition.  A  court  has  also 
been  held  to  have  power  to  interfere  by 
injunction  and  determine  whether  any 
authority  exists  for  holding  an  election 
on  a  constitutional  amendment  initiated 
by  the  electors.***  This  is  held  not  to 
amount  to  judicial  interference  with 
legislation,  since  the  enacting  of  a  con- 
stitutional amendment  is  not  an  exer- 
cise of  a  legislative  power.  In  some 
parts  of  the  opinion  the  court  seems  to 
base  the  power  of  the  court  not  alone 
upon  the  theory  that  no  legislative  mat- 
ter was  involved,  but  upon  the  broad 
ground  of  the  right  to  interfere  generally 
in  such  cases.  The  latter  is  not  made 
clear,  however.  The  fact  that  the  pro- 
posed amendment  may  be  rejected  at  the 
polls  does  not  prevent  judicial  interfer- 
ence in  such  a  case.*** 

See  note  in  50  L.R.A.(N.S.)  215,  for 
earlier  cases  on  this  question,  and  see 
also  subd.  XI.  f,  infra. 

o.  Afa»icf€iiitu«. 

Mandamus  lies  to  control  the  duties  of 
the  secretary  of  state  as  to  filing  a  ref- 
erendum petition  which  are  ministerial, 
and  not  discretionary.  The  jurisdiction 
of  the  court  does  not  so  much  depend 
upon  whether  the  duty  is  prescribed  by 
the  legislature  instead  of  by  the  Consti- 


in«titute   a   proceeding   in   mandamue,  was 
sustained. 

50  IaRj^.(N.S.)  214,  note. 

••50  LJl.A.(N.S.)    215,   note. 

w  State  ex  rel.  Linde  v.  Hall  (1916)  — 
N.  D.  — ,  159  N.  W.  281. 

A  taxpayer  of  a  city  whose  only  interest 
appeared  to  be  that  he  would  be  called  up- 
on to  pay  taxes  to  meet  the  principal  and 
interest  upon  the  bond  provided  for  by  an 
ordinance  submitted  to  a  referendum  vote 
was  held  entitled  to  maintain  an  action  to 
determine  the  validity  of  the  ordinance; 
but  apparently  there  was  no  question  raised 
u  to  the  form  of  the  action,  the  suit  being 
one  to  enjoin  a  municipality  from  entering 
into  the  contract  provided  by  the  ordinance. 
Pearce  v.  Roseburg  (1916)  77  Or.  196,  160 
Pac.  865. 

••See  note  in  60  L.R.A.(N.S.)   216. 

State  ex  rel.  Crawford  v.  Dunbar  (1906) 
48  Or.  109,  85  Tac.  337,  denying  a  court  of 
equity  the  power  to  strike  certain  words 
from  the  ballot  title  of  an  initiated  act 
about  to  be  submitted  to  the  electors. 
LR.A.1917B. 


•»Ibid. 

100  State  ex  rel.  Berry  v.  Superior  Ct. 
(1916)  —  Wash.  — ,  169  Pac.  92. 

Wl  State  ex  rel.  Crawford  v.  Dunbar 
(Or.)  supra. 

It  is  also  a  theory  of  this  case  that  an 
initiator  is  not  a  legislator.  See  supra, 
subd.  Vin.  a. 

lot  State  ex  rel.  Linde  v.  Hall  (N.  D.) 
supra.  There  was  held  upon  investigation 
to  be  no  authority  for  initiating  a  proposed 
amendment  to  the  Constitution,  since  the 
constitutional  provision  conferring  initia- 
tive and  referendum  powers  was  not  self- 
executing,  and  no  provision  had  been  made 
by  the  legislature  for  initiating  an  amend- 
ment. 

There  being  no  authority  for  the  calling 
of  the  referendum  election,  it  was  hold  that 
a  writ  of  prohibition  would  lie  to  prevent 
it,  in  Perrault  v.  Robinson  (1016)  —  Idaho, 
—,  158  Pac.  1074. 

108  State  ex  rel.  Linde  v.  Hall  (N.  D.) 
supra. 
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tution,  as  it  does  upon  the  nature  of  the 
duty  imposed.*^ 

Mandamus  will  not  issue  unless  the 
relator  shows  a  clear  right  to  the  writ.^®* 
In  this  case  mandamus  to  compel  the 
secretary  of  state  to  file  referendum  pe- 
titions was  denied  where  the  action  there- 
for was  not  brought  until  so  short  a 
period  before  the  election  as  would  ren- 
der it  impossible  for  the  court  to  decide 
the  matter  and  have  the  referendum  vote 
at  the  election  should  it  be  decided  that 
the  petitions  were  valid. *^ 

See  further,  subd.  XI.  f,  infra,  as  to 
the  power  of  courts. 

d.  JurUdiction  of  supreme  court. 

See  note  in  50  L.R.A.(N.S.)  217,  for 
earlier  cases  on  this  question. 

e.  Time  for  bringing  action. 

See  note  in  50  L.R.A.(N.S.)  218,  for 
earlier  cases  on  this  question. 

Where  the  decision  of  the  secretary 
of  state  is  in  favor  of  an  initiative  pe- 
tition, and  the  opponent  thereof  takes  an 
appeal  therefrom  to  the  court  within  the 
five  days  limited  by  law  for  such  appeal, 
the  advocates  of  the  measure,  who  are 
permitted  to  intervene  in  the  court  pro- 
ceeding, may  set  up  as  erroneous  the  re- 
jection by  the  secretary  of  state  of  cer- 
tain names  on  the  petition,  although 
this  claim  is  not  set  up  within  the  five 
days  limited  for  taking  the  appeal.*^"' 

/.  Right  to  appeal. 

Appeals  being  governed  by  statutes,  in 
the  absence  of  a  statute  authorizing  an 
appeal  the  court  has  no  appellate  juris-  j 
diction  over  the  judgment  of  a  clerk  au- 
thorized to  pass  on  the  sufficiency  of  an 
initiative  petition.  A  municipality  can- 
not, by  incorporating  in  its  charter  a  re- 
pealed provision  of  the  state  law  author- 
izing appeal,  vest  a  district  court  with 
appellate  power.^^* 


In  discussing  the  right  to  review  the 
action  of  the  secretary  of  state  with  ref^ 
erence  to  an  initiative  measure,  it  has 
been  stated  that,  speaking  generally,  ^Ht 
may  be  said  that  the  legislature  might 
have  committed  wholly  to  administra* 
tive  officers  all  questions  arising  under 
the  law  incidental  to  the  submission  of 
an  initiative  measure  to  the  people  with-> 
out  any  right  of  review  in  the  court 
whatever,  except,  possibly,  pure  ques- 
tions of  law."  ^^ 

g,  I*artic8. 

In  an  action  to  annul  an  order  of  the 
board  of  trustees  of  a  municipality  de- 
claring that,  by  a  certain  referendum 
election,  an  ordinance  previously  sought 
to  be  passed  by  the  trustees  granting  a 
railroad  company  a  franchise  to  build  a 
spur  track  over  a  designated  route  in 
the  municipality  had  been  rejected  by 
the  requisite  number  of  voters  of 
the  municipality,  the  railroad  company 
is  not  a  necessary  party,  especially  when 
the  referendum  election  is  held  illegal, 
and  therefore  results  in  restoring  the 
rights  of  the  railroad  company  under  the 
first  ordinance.^*^*^ 

It.  Competency  of  members  of  court. 

The  judges  of  a  court  who  are  resi- 
dents of  a  city  are  incompetent  to  sit  in 
a  case  involving  the  validity  of  an  elec- 
tion held  under  the  initiative  and  refer- 
endum provisions  of  the  city  charter,  in- 
volving the  issuance  of  bonds  which  can 
onlv  be  paid  by  taxation  of  the  residents 
of  the  city."^ 

XI.  Matters  relating  to  practical  ejcer-, 
cise  of  the  power, 

a.  In   general. 

Certain  statutory  provisions  with  ref- 
erence to  the  manner  of  exercising  the 
initiative    and    referendum    have    been 


104  Thompson  v.  Vanghan   (Mich.)   supra. 

iw  State  ex  rel.  Goiigwer  v.  (j raves 
(1014)  90  Ohio  St.  311,  107  N.  E.  1018. 
See  State  ex  rcl.  Foote  v.  Hutchinson,  in- 
fra, subd.  XI.  e,  3. 

See  note  in  .50  L.R.A.(N.S.)  216,  for 
earlier  cases  on  this  question. 

106  State  ex  rel.  Gongwer  v.  Graves  (Ohio) 
supra. 

107  State  ex  rel.  Case  v.  Superior  Ct. 
(11)14)  81  Wash,  623,  143  Pac.  461,  Ann. 
Cas.  1916B,  838.  The  rights  of  the  advo- 
cates of  such  measure  are  in  substance 
those  of  defendants,  and  are  such  as  to  en- 
title them  to  have  offset,  against  any  errors 
which  may  have  been  committed  by  the 
secretary  of  state  in  favor  of  submitting 
the  measure,  any  errors  which  he  may 
have  committed  tending  to  defeat  the  sub- 
L.R.A.1917B. 


mission  of  the  measure;  the  fact  that  the 
objection  on  behalf  of  the  advocates  of  the 
measure  is  put  forward  merely  by  way 
of  defense  renders  the  five-day  limitation 
prescribed  in  the  statute  wholly  inappli- 
cable. 

108  Ruth  v.  Merrill  (1914)  43  OkUl.  764, 
144  Pac.  371. 

See  note  in  50  L.R.A.(N.S.)  218,  for  ear- 
lier cases  on  this  question. 

100  State  ex  rel.  Case  v.  Superior  Ct. 
(Wash.)    supra. 

110  Reed  v.  Wing  (1914)  168  Cal.  706,  144 
Pac.  964. 

111  Holland  v.  Cranfill  (1914)  —  Tex.  Civ. 
App.  — ,  167  S.  W.  308. 

As  to  the  competency  of  the  attorney 
general,  see  Cress  v.  Estes  (1914)  4S  OkU. 
213,  142  Pac.  411,  infra,  subd.  XI.  b,  1. 
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held  directory  merelj*.  It  has  been  so 
held  as  to  the  requirement  of  initialing 
in  ink ;  ^"  the  number  o£  names  on  each 
sheet  of  the  petition ;  ^^*  and  the  manner 
of  designating  charter  amendments.*** 

The  purpose  of  the  initiative  is  to  sub*' 
mit  legislati(Ni  proposed  by  the  people  to 
the  people  for  ratification  or  rejection 
without  interference  from  any  official  or 
set  of  officials  as  to  the  form  sueh  legis* 
lation  is  to  take.  The  officers  having 
charge  of  the  machinery  for  bringing  the 
petition  to  a  vote  of  the  electors  cannot 
alter  the  petition.  Consequently  if  the 
petition  is  void  in  fact,  the  officers  can* 
not  be  compelled  to  eliminate  the  void 
part  and  submit  the  balance.*** 

In  the  absence  of  testimony  it  will  be 
presumed  in  a  contest  involving  the  reg- 
ularity and  validity  of  the  adoption  of 
an  amendment  to  a  city  charter  that  the 
recorder,  whose  duty  it  is  under  the  law 
to  provide  a  ballot  title  for  an  initiative 
measure  properly  filed,  regularly  per- 
formed such  duty.*** 


h.  PetUion. 

1.  Forni  and  contents. 

The  forms  for  initiative  and  referen- 
dum petitions  are  largely  statutory.**'' 
It  is  frequently  provided  in  the  statute 
that  a  substantial  compliance  is  suffi- 
cient. Under  such  statutes  a  liberal  con- 
struction is  given.  Thus,  a  slight  differ- 
ence between  the  wording  of  the  ballot 
title  in  a  petition  initiating  a  proposed 
constitutional  amendment  required  to  be 
filed  in  the  office  of  the  secretary  of 
state  and  the  original  petition  signed  by 
the  electors,  which  in  no  way  substan- 
tially affects  the  pn^iosed  measure,  does 
not  invalidate  ^e  petition  under  a  stat- 
ute making  the  prescribed  procedure  not 
mandatory,  bat  sufficient  if  substantial- 
ly followed.*** 

Even  in  the  absence  of  a  constitutional 
or  statutory  requirement  to  such  effect, 
it  seems  that  an  initiative  petition  must 
set  forth  the  desired  legislation,  so  that 
the  signers  may  know  the  contents.*** 


iWThus,  a  statutory  provision  relating 
to  the  certifying  of  the  signers  of  an  initi- 
ative or  referendom  petition  by  local  of- 
ticiftls,  that  the  local  official  shall  place  his 
initial  "in  ink"  opposite  the  signature  of 
those  persons  who  arc  legal  voters,  but 
which  contains  no  provision  declaring 
that  the  initialing  by  means  other  than 
ink  renders  a  signature  upon  the  peti- 
tion so  initialed  invalid,  is  directory  mere- 
ly; consequentl}'  initialing  by  lead  pencil 
is  sufficient.  State  ex  rel.  Case  v.  Superior 
Ct.  (Wash.)  supra. 

lUAnd  a  provision  of  the  law  that  a 
petition  shall  consist  of  sheets  "with  num- 
bered lines  of  not  more  than  twenty  signa- 
tures on  each  sheet"  is  directory  merely,  in 
80  far  as  it  may  be  considered  as  thus  de- 
scribing the  number  of  signatures  that  must 
be  upon  the  petition,  so  that  a  petition  ib 
not  invalidated  because  a  number  of  sheets 
in  the  petition  contain  more  than  twenty 
names  on  them,  resulting  in  names  not  be- 
ing upon  the  numbered  lines.     Ibid. 

*M  The  failure  to  comply  with  a  provision 
in  an  ordinance  providing  for  the  manner 
of  exercising  initiative  and  referendum 
powers,  that  charter  amendments  submitted 
Hy  the  city  council  without  initiative  peti- 
tion shall  be  designated  on  the  ballot  as 
"charter  amendments  submitted  to  the  vot- 
ers by  the  city  council,"  does  not  invalidate 
the  election  where  the  ballot  title  furnished 
the  information  that  the  electors  were  to 
vote  upon  an  amendment  to  the  city  char- 
ter, and  embodied  the  main  provisions  of 
the  act,  the  purpose  and  the  amount  of  the 
issue  of  the  oond  authorized  by  the  amend- 
ment, and  the  names  of  the  members  of  the 
commission  created  thereby,  and  only  one 
measure  appears  upon  the  ballot.  The  the- 
ory of  this  case  is  that  a  strict  com'pliance 
Ii.R.A.1917B.  J 


with  provisions  other  than  notice  of  the 
election  is  not  required.  State  ex  rel. 
Hedges  v.  Andresen  (1915)  75  Or.  509,  147 
Pac.  626. 

lU  Bennett  v.  Drullard  (1915)  27  CaL 
App.  180,  149  Pac.  869,  holding  that,  under 
a  municipal  charter  'which,  in  dealing  with 
the  initiative,  uses  the  singular  "ordinance," 
and  contains  nothing  to  indicate  that  an 
initiative  petition  may  contain  more  than 
one  ordinance, 'no  duty  rests  upon  a  munic- 
ipal council  to  submit  to  an  election  the 
valid  part  of  an  initiative  petition  contain- 
ing a  proposed  ordinance  and  two  alterna- 
tive propositions  for  certain  sections  of  the 
ordinance,  it  being  admitted  that  the  al- 
teruative  propositions  are  void. 

See  Buohl  v.  Beverly  (1916)  —  N.  J.  L. 
— ,  98  Atl.  270. 

ii«  State  ex  rd.  Fleck  v.  Dalles  City 
(1914)  72  Or.  337,  143  Pac.  1127,  Ann.  Cas. 
1916B,  865. 

in  See  note  in  50  L.R.A.(N.S.)  218,  for 
earlier  cases  on  this  queetion. 

iii  Cress  v.  Estes  (Okla.)  supra. 

119  Buohl  v.  Beverly  (N.  J.)   supra. 

In  an  obiter  statement  the  court  observes 
that  a  statutory  requirement  relating  to  a 
municipal  ordinance  that  the  ordinance  peti- 
tioned for  should  either  be  passed  without 
alteration  or  submitted  to  tue  people  with- 
out alteration  seems  to  require. that  the 
ordinance^  without  alteration,  be  recom- 
mended by  the  petitionera,  and  this  can 
cmly  be  done  by  showing  that  each  petition- 
er knew  the  contents  of  the  proposed  ordi- 
nance, and  petitioned  for  that  very  ordi- 
nance without  alteration.  It  is  then  stated 
that  a  prima  facie  case  would  perhaps  be 
made  by  attaching  a  copy  of  the  proposed 
ordinance  to  each  paper. 
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A  statutory  provision  requiring  an  in- 
itiative petition  to  set  forth  a  full  and 
eoiTect  copy  of  the  title  and  text  of  the 
law  or  amendment  to  the  Constitution  so 
proposed  does  not  apply  in  ease  of  a  ref- 
erendum, where  the  statute  with  refer- 
ence to  a  petition  for  referendum  merely 
requires  setting  forth  the  title  of  the  act 
sought  to  be  referred,  if  the  petition  is 
against  the  whole  act,  and  it  is  only 
when  the  petition  is  against  less  that  the 
whole  act  that  the  part  or  parts  on  which 
referendum  is  sought  are  required  to  be 
set  forth.  Consequently  the  omission  of 
a  word  in  setting  forth  the  act  in  a  ref- 
erendum petition  does  not  render  it  de- 
fective, the  referendum  being  sought  on 
the  entire  act,**® 

The  enacting  clause  of  the  amendment 
to  a  city  charter  in  form,  "people  of 
,  .  .  citv  do  ordain  as  follows,"  is  suf- 
ficient  to  effect  the  amendment  of  the 
charter.  The  term  "ordain"  is  equiva- 
lent in  potency  to  "be  it  enacted"  or  any 
like  expression.  A  provision  of  the  state 
Constitution  that  the  style  of  all  bills 
shall  be,  "be  it  enacted  by  the  people  of 
the  state  of  Oregon,"  refers  only  to 
measures  treated  by  the  legislative  as- 
sembly or  the  people  of  the  whole  state, 
and  not  to  municipal  legislation.*'* 

The  fact  that  the  attorney  general, 
who  is  required  to  prepare  a  proper  bal- 
lot title  for  an  initiated  measure,  is  a 
candidate  for  re-election  does  not  dis- 
qualify him  to  perform  the  prescribed 
duties.*** 

As  to  the  verification  of  the  petition, 
see  subd.  XI.  d,  infra. 

2,  Conflict  hetween  petition  atid 
pamphlet. 

See  note  in  50  L.R.A.(N.S.)  219,  for 
earlier  cases  on  this  question. 


8,  Failure  to  submit  to  cUy  attorney. 

See  note  in  50  L.R.A.(N.S.)  219,  for 
earlier  eases  on  this  question. 

4.  How  petition  adopted. 

See  note  in  50  L.R.A.(N.S.)  219,  for 
earlier  oases  on  this  question. 

5.  Right  to  amend. 

See  note  in  50  L.R.A.(N.S.)  219,  for 
earlier  cases  on  this  question. 

And  see  Thompson  v.  Vaughan,  infra, 
subd.  XL  c,  6. 

6.  Separate  sheets. 

The  signers  of  a  petition  for  the  ref- 
erendum of  an  entire  act  cannot  be  ag- 
gregated with  the  signers  of  a  petition 
for  only  one  of  the  several  provisions  of 
suph  act  to  make  up  the  required  per- 
centage of  voters  where  the  result  of  re- 
pealing or  adopting  the  act  in  question 
would  be  entirely  different  from  the  re- 
pealing or  adoption  of  the  provision 
called  for  in  the  other  referendum  peti- 
tion.*** 

r.  Filing, 

1,  With  frltoitt'  fo  file. 

See  note  in  50  L.R.A.(N.S.)  220,  for 
earlier  cases  on  the  question. 

2,  When  petitioner's  duty  ends. 

See  note  in  50  L.R.A.(N.S.)  220,  for 
earlier  cases  on  the  question. 

3,  What  is  a  filing. 

See  note  in  50  L.R.A.(N.S.)  221,  for 
earlier  cases  on  the  question. 

4.  Time  of  filing. 

A  referendum  petition  must  be  filed 
within  the  time  prescribed  by  statute.*** 
The  time  fixed  by  statute  is  mandatory 
and  not  merely  directory.***    However, 


uoBartling  v.  Watt  (1014)  96  Neb.  632, 
148  N.  W.  507.  The  act  sought  to  be  re- 
ferred provided  for  the  building  of  an  ar- 
mory  "upon  the  ground  originally  occupied 
by  old  Fort  Kearney,"  while  the  purported 
copy  omitted  the  word  "originally"  from 
the  above  clause. 

Ml  State  ex  rel.  Fleck  v.  Dalles  City  (Or.) 
supra. 

W2 Cress  v.  Estes  il9U)  43  Okla.  213, 
142  Pac.  411. 

As  to  the  competency  of  members  of  a 
court,  see  Holland  v.  Cvanfill  (1914)  —  Tex. 
Civ.  App.  — ,  167  S.  W.  308,  supra,  subd. 
X.  h. 

Hastate  ex  rel.  Baker  v.  Hanna  (1915) 
31  N.  D.  670,  154  N.  W.  704.  It  was  urged 
in  this  case  that  because  a  referendum  of 
the  entire  act  necessarily  referi'ed  the  in- 
cluded part,  the  petition  therefore  must  be 
held  as  equivalent  to  one  for  the  repeal  of 
L.K.A.1917B. 


the  part,  and  therefore  the  names  should 
be  aggregated.  This  contention,  however, 
was  denied. 

And  see  note  in  50  L.R.A.(N.S.)  220,  for 
earlier  cases. 

And  see  the  general  question  of  signing, 
infra,  subd.  XI.  d,  1,  for  verification  of  sep- 
arate parts  of  a  petition. 

l«4Re  Opinion  of  Justices  (1915)  —  Me. 
— ,  95  Atl.  869. 

ittlvelty  V.  Flynn  (1916)  223  Mass.  360, 
111  X.  E.  857.  Under  the  statute  involved 
in  this  case  a  petition  must  be  filed  within 
thirty  days  in  case  of  the  granting,  renew- 
al, or  extension  of  a  general  franchise  or 
general  right  to  occupy  or  use  the  streets 
of  the  city:  in  all  other  matters  the  peti- 
tion must  be  filed  within  ten  days.  The 
order  sought  to  be  referred  in  this  case  was 
one  to  extend  a  street  and  borrow  money 
for  the  construction  and  extension  thereoi. 
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where  a  resolution  of  a  city  eouncil  for 
a  efaarter  amendment  is  read,  adopted, 
filed,  and  publiehed  a  sufficient  length  of 
time  before  the  election  at  which  it  was 
sabmittedy  the  filing  is  suffieient,  al- 
though it  came  up  for  second  reading 
and  final  passage  at  a  special  meeting  of 
the  city  council  held  thereafter,  and  not 
the  required  nunrber  of  days  before  the 
special  election.  The  provision  made 
when  the  resolution  was  adopted  for  the 
same  to  come  up  for  second  reading  and 
final  passage  was  treated  as  simply  pro- 
viding for  reconsideration  of  the  matter 
in  case  there  should  be  influential  ob- 
jection made  after  the  same  was  pub- 
lished. It  was  not  absolutely  essential 
that  the  resolution  should  be  adopted 
more  than  once.^** 

&.  Filing  in  sections. 

Under  a  constitutional  provision  that 
each  section  of  the  petition  shall  be  filed 
with  the  clerk  or  registrar  of  voters  of 
the  coimty  or  city  and  county  in  which 
it  was  circulated,  but  all  said  sections 
circulated  in  any  county  or  city  and 
county  shall  be  filed  "at  the  same  time," 
a  referendum  petition  is  sufficiently  filed 
where,  after  having  filed  one  section  of 
the  same,  thereafter,  and  on  the  same 
day,  another  section  of  the  petition  was 
presented  for  filing.  The  court  states 
that  such  a  constitutional  provision  is  to 
be  liberally  construed,  and  adds  that  "it 
is  certainly  a  permissible  construction  to 
hold  that  'at  the  same  time,'  as  used  in 
the  Constitution,  does  not  regard  frac- 
tions of  a  day,  and  that  filings  of  these 
petitions    are  good   if   made   upon    the 


same  day."  ^^  But  the  various  sections 
cannot  be  filed  on  different  davs  under 
such  a  constitutional  provision.^^  It  is 
the  duty  of  the  secretarv  of  state,  when 
sections  are  forwarded  him  which  have 
been  filed  on  different  days,  to  reject 
those  which  appear  on  their  face  to  have 
been  filed  on  days  subsequent  to  that  on 
which  the  first  filing  took  place.^* 

The  sections  filed  upon  a  subsequent 
day  cannot  be  treated  as  supplemental 
petitions  provided  for  by  a  constitution- 
al provision  that,  within  a  stated  time 
from  the  transmission  of  the  petition  to 
the  secretary  of  state,  a  supplemental 
petition,  containing  supplemental  names, 
may  be  filed  with  the  county  clerk,  the 
court  stating  that  the  evfdent  purpose  of 
the  supplemental  petition  is  to  supply 
any  deficiency  that  may  have  been  found 
in  the  original  petition  after  it  has  been 
transmitted  to  the  secretary  of  state.^^ 

6.  Bight   of  o;fflcer   to   return   petition 
for  coi^reetions. 

After  a  petition  has  been  filed  with 
the  proper  officer,  it  has  been  held  that  it 
cannot  be  removed  from  the  office  and 
changed.**®  Consequently  the  sections 
of  a  petition  for  a  referendum  which 
have  been  returned  by  the  officer  to  its 
proponents  and  afterwards  brought 
back,  so  that  the  officer  does  not  knoAv 
,  what,  if  any,  changes  have  been  made, 
;  must  be  rejected.**®  But  sections  which 
have  not  been  filed  by  a  state  officer, 
though  received  by  him  from  the  county 
clerk,  are  not  subject  to  this  rule;  such 
sections  are  as  if  they  had  not  been 
transmitted.**®    It  is  possible  that  con- 


This  waa  held  not  to  be  the  granting,  re- 
newal, or  extension  of  a  general  franchise 
or  jreneral  right  to  occupy  or  use  the  streets 
of  the  city,  and  therefore  a  petition  there- 
for must  be  filed  within  ten  days. 

*••  State  ex  rel.  Hedges  v.  Andre«*en 
a915)  76  Or.  609,  147  Pac.  626.  For  ear- 
lier cases  as  to  the  time  of  filing,  see  note 
in  50  L.R.A.(N.8.)  221. 

*«  Perry  v.  Gross  (1916)  —  Cal.  — ,  156 
Pac.  1031.  In  an  obiter  statement  the  court 
adds  that  "it  may  be  said  that  this  con- 
struction would  not  avail  in  case  some  ig- 
norant or  designing  person  should  file  Mich 
a  petition  bearing  but  a  few  names  some 
days  in  advance  of  the  filing  of  a  principal 
petition.  With  that  question  we  are  not 
here  concerned." 

W  Thompson  v.  Vaughan  (1916)  —  Mich. 
— ,  159  N.  W.  65.  In  a  case  in  which  vari- 
ona  sections  of  a  referendnni  petition  com- 
ing to  the  secretary  from  the  various  county 
clerks  showed  upon  their  face  that  some 
were  filed  at  one  time  and  some  at  anoth- 
er, it  was  held  the  duty  of  the  secretary 
to  reject  all  subsequent  to  the  first  filing. 
L.RJ^.1917B. 


It  was  argued  that  the  Becretai*y  of  state 
had  nothing  to  do  with  the  time  or  manner 
of  filling  the  sections  with  the  various  enun- 
ij  clerks,  and  that  his  only  duty  was  to 
count  the  signatures  upon  the  petition. 
This  is  answered  by  stating  that  the  sec- 
tions of  the  petition  upon  , which  he  is  to 
count  the  signatures  must  be  valid  sections, 
and  must  Imve  been  first  filed  with  the  va- 
rious county  clerks.  Sections  which  show 
upon  their  face  that  they  were  filed  in  vio- 
lation of  the  Constitution  are  as  ineffectual 
as  if  tliey  had  never  been  filed  at  all. 

i»  Thompson  v.  Vaughan  (Mich.)  supra. 
In  this  case  the  various  sections  were  filed 
as  a  part  of  the  original  petition,  and  be- 
fore any  portion  of  them  had  been  trans- 
mitted to  the  secretary  of  state. 

IM  Thompson  v.  Va'ughan  (Mich.)  supra. 
The  sections  from  a  certain  county,  after 
being  filed,  were  returned  to  the  clerk  of  the 
county:  later,  these  sections  were  brought 
back,  with  a  letter  from  the  county  clerk, 
notifying  the  secretary  of  the  number  of 
changes  and  corrections  that  had  been  made 
while  absent  from  the  office.    The  secretary 
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stitutioaal  or  statutory  provisions  may 
govern  this,  and  these  should  be  con- 
sulted. 

d.  Signing, 

1,  In  general. 

It  is  usually  required  that  the  signa- 
tures of  petitioners  be  verified.  Names 
on  one  section  of  a  petition  to  which  no 
proper  affidavit  has  been  attached  caii- 
not  be  counted,  when  the  constitutional 
requirement  declares  that  each  section 
shall  have  such  an  affidavit  attached.^^ 

Under  a  constitutional  provision  that, 
upon  written  petition  of  a  certain  num- 
ber of  electors,  a  referendum  may  be 
had  on  bills  enacted  by  the  legislature, 
and  defining  a  '^written  petition''  as  one 
or  more  petitions  with  the  original  sig- 
natures of  the  petitioners  attached, 
verified  as  to  authenticity  of  the  signa- 
tures by  the  oath  of  one  of  the  petition- 
ers certified  thereon,  and  accompanied  by 
the  certificate  of  the  clerk  of  the  city, 
town,  or  plantation  in  which  the  peti- 
tioners reside,  that  their  names  appear 
on  the  voting  list  of  his  city,  town,  or 
plantation  as  qualified  to  vote  for  gover- 
nors, both  the  verification  of  the  authen- 
ticity of  the  signatures  and  the  certifi- 
cate of  the  clerk  are  necessary.  ^^* 
Names  attached  to  the  petitions  and 
certified  by  the  clerk,  but  not  verified  as 
to  authenticity  by  the  oath  of  any  pe- 
titioner certified  thereon,  cannot  be 
counted.^**  Nor  can  the  omission  be 
supplied  after  the  time  for  the  filing  of 
petitions  has   expired.^** 

Nor  can  names  be  counted  which  are 
upon  sheets  pasted  together  or  fastened 
together  with  pins  or  eyelets,  after  the 
certificate  and  affidavit,  which  refer  only 
to  the  "foregoing  petitions."  Only  those 
names  preceding  the  certificate  and  af- 
fidavit can  be  counted.**' 

In  case  th^  certificate  of  the  clerk 
covers  all  the  names  on  the  petitions  thus 


fastened  together,  but  only  the  first  sheet 
bears  the  verification  of  the  petitioner, 
only  those  names  preceding  the  verifica- 
tion can  be  counted.*** 

The  succeeding  names  cannot  be  prop- 
erly certified  and  verified  after  the  time 
for  filing  the  petition  has  expired.*** 

If  the  verifying  petitioner  signs  the 
verification  on  each  of  the  several  pages 
of  the  petition,  but  executes  the  jurat 
only  on  the  first  page,  only  the  names  on 
the  first  page  can  be  counted.*** 

Nor  can  the  omission  to  fill  out  the 
jurat  on  subsequent  sheets  be  remedied 
after  the  expiration  of  the  time  for  the 
filing  of  petitions,  nor  may  the  governor 
receive  evidence  as  to  the  intention  of 
the  verifying  petitioner  and  the  magis- 
trate executing  the  jurat  that  said  jurat 
was  to  apply  to  the  several  sheets,  and 
that  they  were  to  be  taken  as  one  peti- 
tion.*** The  verifying  petitioner  must 
be  one  of  the  petitioners  on  that  page. 

A  petition  consisting  of  two  or  more 
sheets  pasted  together  or  pinned  to- 
gether or  fastened  together  by  eyelets  is 
not  sufficiently  verified  where  the  veri- 
fication appears  on  the  first  sheet  only, 
and  is  made  by  a  petitioner  appearing 
on  a  subsequent  page.  Not  even  the 
names  upon  the  first  pa^e  can  be  counted 
under  such  conditions."* 

Some  constitutional  provisions  require 
the  petition  to  be  verified  by  the  oath  of 
one  of  the  petitioners.  Under  such  a 
provision  a  petition  cannot  be  sufficient- 
ly verified  by  a  petitioner  who  did  not 
sign  the  petition,  but  did  sign  some  other 
petition.***  And  this  is  true  although 
the  petitioner  signed  a  similar  petition 
in  the  same  town  or  city,  which  petition 
is  properly  certified  by  the  town  clerk.*** 

Some  statutory  provisions  are  more 
specific,  and  require  one  of  the  signers  to 
each  paper  constituting  the  petition  to 
make  oath  that  each  signature  to  the 
paper  appended  is  the  genuine  signature 
of  the  person  whose  name  it  purports  to 


of  state,  in  his  answer  to  the  mandamus, 
said  in  substance  that  he  did  not  know  what 
changes,  if  any,  were  made  in  the  sections. 
I'his,  the  court  states,  is  the  same  as  saying 
that  he  cannot  make  any  assured  canvass  , 
of  these  sections  as  they  were  filed.  Under  j 
such  circumstances  the  sections  cannot  be 
canvassed  at  all,  and  must  be  rejected. 

i>l  Thompson  v.  Vaughan  (Mich.)  supra. 
The  constitutional  requirement  involved  in 
this  case  was  to  the  effect  that  **each  sec- 
tion shall  have  attached  thereto  the  affida- 
vit of  the  person  soliciting  signatures  to 
the  same  stating  his  own  qualifications  and 
that  all  the  signatures  to  the  attached  sec- 
tion were  made  in  his  presence,  that  each 
signature  to  the  section  is  the  genuine  sig- 
L.R.A.1917B. 


nature  of  the  person  signing  the  same  and 
no  other  affidavit  thereto  shall  be  required." 

1^2  Re  Opinion  of  Justices  (Me.)  supra. 

IM  Ibid.  On  the  first  sheet  of  these  pe- 
titions the  forms  prepared  for  the  certifi- 
cate and  authentication  were  filled  out; 
on  subsequent  sheets  they  were  left  blank ; 
and  only  the  names  preceding  the  certifi- 
cate and  affidavit  which  were  filled  out  were 
held  entitled  to  be  counted.  Apparently, 
though  this  is  not  clear,  if  the  verification 
were  on  a  page  other  than  the  first,  all 
names  preceding  it  might  be  counted,  on  the 
theory  that  the  sheets  constituted  one  pe- 
tition. 

194  Re  Opinion  of  Justices  (1915)  —  Me. 
— ,  95  Atl.  869. 
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be.  A  verification  by  one  who  did  not 
sign  t]ie  paper  inralidates  it.^^ 

Other  constitutional  provisions  merely 
require  each  section  to  be  verified  by 
the  person  soliciting  the  signatures. 
This,  taken  in  connection  wi^  another 
constitutional  provision  that  any  quali- 
fied elector  of  the  state  is  competent  to 
solicit  signatures  within  the  county  in 
whieh  he  is  an  elector,  is  held  to  preclude 
him  from  soliciting  signatures  in  any 
eounty  other  than  that  in  whieh  he  is  an 
elector.***  This  qualification  must  af- 
firmatively appear  in  the  affidavit.***  It 
must  be  made  before  the  section  is  filed 
with  the  county  clerk,  and  cannot  be 
changed  after  such  filing.*** 

A  petition  composed  of  four  sheets 
pasted  together,  the  fourth  sheet  having 
the  certificate  of  the  clerk  filled  out,  but 
left  unsigned,  cannot  be  verified  by  a 
petitioner  whose  name  appears  on  the 
fourth  sheet,  since  the  persons  whose 
names  appear  on  the  fourth  sheet  are  not 
constitutional  petitioners.**' 

Nor  can  this  defect  be  cured  by  per- 
mitting the  clerk  to  sign  the  certificate 
on  the  fourth  page  thereto  after  the  fil- 
ing thereof  and  the  expiration  of  the 
time  limited  for  the  filing  of  a  referen- 
dum petition,  although  the  omission  to 
sign  on  the  fourth  page  was  through  in- 
advertence.**' 

A  petition  cannot  be  verified  by  one 
whose  name  appears  upon  the  petition, 
but  who  is  specifically  excepted  as  not 
being  upon  the  voting  list  in  the  clerk's 
certificate  to  the  petition.**' 

Nor  can  such  a  person  verify  the  pe- 
tition although  he  gives  his  voting  resi- 
dence in  the  petition  as  from  a  different 
town,  and  is  certified  to  as  a  qualified 
voter  by  the  clerk  of  the  town  where  he 
resided,  after  the  time  for  the  filing  of 
the  petition  has  expired.**' 

Where  the  names  of  the  petitioners  ap- 
pear in  two  colunms  in  the  petition,  and 
the  clerk  certifies  only  the  names  in  the 
first  column,  the  other  names  remain  un- 
certified and  cannot  be  counted.**' 

Nor  can  such  a  petition  be  verified  by 
a  petitioner  whose  name  appears  only  in 
the  second  column  of  the  petition;  con- 
sequently none  of  the  names  upon  a  pe- 
tition so  verified  can  be  counted.**' 

Nor  can  this  omission  be  corrected  af- 


ter the  time  for  filing  the  petition  has 
expired.**' 

The  names  on  a  petition  cannot  be 
counted  where  the  name  of  the  verify- 
ing petitioner  does  not  appear  on  any 
petition.**' 

Nor  can  such  a  petition  be  verified  by 
a  competent  petitioner  after  the  time  for 
filing  the  petition  has  expired.**' 

This  is  true  although  the  verifying  pe- 
titioner failed  to  sign  the  petition  by  in- 
advertence, but  did  sign  as  a  verifying 
petitioner,  and  his  verification  was  duly 
taken  by  the  magistrate.**' 

Names  cannot  be  counted  as  petition- 
ers that  are  certified  as  being  upon  the 
voting  list  by  a  clerk  or  stenographer  of 
the  clerk,  who  is  not  a  deputy,  signing 
the  city  clerk's  name,  with  her  initials 
under  the  same.**' 

Nor  can  this  error  be  corrected  after 
the  expiration  of  the  time  for  filing  ref- 
erendum petitions.**' 

It  is  not  necessary  that  the  verifying 
petitioner  sign  the  certificate  under  the 
constitutional  provision  above  set  out. 
The  authenticity  of  the  signature  may 
be  verified  in  either  of  two  ways:  The 
petitioner  may  make  and  sign  a  certifi- 
cate, and  swear  to  the  truth  of  his  state- 
ments, or  he  may  make  oath  before  a 
magistrate  as  to  the  authenticity  of  the 
signatures,  and  the  magistrate's  jurat  or 
certificate  thereof  is  sufficient  evidence 
of  the  facts  stated  in  it.  The  signature 
of  the  verifying  petitioner  is  not  essen- 
tial: if  it  appears  that  the  authenticity 
of  the  names  is  sworn  to  by  one  of  the 
petitioners  on  the  petition,  the  names 
should  be  counted.*^ 

A  verifying  petitioner  who  has  proper- 
ly appeared  before  the  magistrate  and 
certified  to  the  petition,  and  whose  name 
is  entered  in  the  jurat  by  the  magistrate, 
but  who  inadvertently  failed  to  sign  his 
name  as  a  verifying  petitioner,  cannot, 
after  the  expiration  of  the  time  limited 
for  filing  petitions,  correct  the  error  and 
thus  enable  {he  names  to  be  counted.**' 

The  names  upon  a  petition  are  entitled 
to  be  counted  where  the  blank  in  the 
jurat,  left  for  the  insertion  of  the  name 
of  the  verifyii:^  petitioner,  is  not  prop- 
erly filled,  but  is  filled  with  the  words 
"town  clerk,"  provided  it  appears  that 
the  verification  was  actually  signed  and 
sworn  to  by  a  petitioner.**'     Likewise, 


**»Biiohl  V.  Beverly  (1916)  —  N.  J.  L.  — , 
*8  At).  270.  It  apparently  wa«  urged  in 
this  ease  that  the  signature  of  the  party 
verifying  the  petition »  to  the  verification, 
was  sufficient,  but  the  court  states  that  the 
language  of  the  statutory  requirement  can 
only  mean  that  the  affi.davit  to  which  oath 
URA.1917B. 


is  required  to  be  made  shall  be  distinct 
from  the  paper  forming  part  of  the  pe- 
tition, otherwise  the  words  ''paper  append* 
ed"  are  without  force. 

1S0  Thompson  v.  Vaughan  (Mich,)  supra. 

1S7  Re  Opinion  of  Justices  (Me.)  supra. 
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the  names  on  a  petition  can  be  counted 
where  the  name  of  the  verifying  peti* 
tioner  is  not  inserted  in  the  jurat,  al- 
though the  verifying  petitioner  has 
signed  the  certificate,  and  appeared  be- 
fore  the  magistrate  when  the  jurat  was 
executed.*'"' 

Neither  certificates  nor  jurats  can  be 
corrected  after  the  expiration  of  the 
time  limited  for  the  filing  of  a  peti- 
tiou.i'"' 

Under  some  Constitutions  it  is  re- 
quired that  the  name  of  the  county  or 
city  in  which  each  section  of  the  peti- 
tion has  been  circulated  shall  appear  up- 
on the  section,  and  also  that  each  signer 
thereto  shall  add  to  his  signature  his 
place  of  residence,  street^  and  number 
in  cities  having  street  numbers,  and  his 
election  precinct.  It  is  held  that  these 
requirements  must  be  strictly  observed. 
It  cannot  be  inferred  that  a  section  was 
circulated  in  a  certain  county  or  city 
from  the  fact  that  a  majority  or  all  of 
the  signers  gave  their  residences  as  in 
that  county  or  city,  nor  can  it  be  in- 
ferred that  the  signers  resided  in  a  cer- 
tain county  or  city  from  the  fact  that 
the  section  was  circulated  in  such  county 
or  city.  The  place  of  circulation  and  the 
place  of  residence  must  each  be  shown 
by  itself  on  every  section.  The  signa- 
tures cannot  be  counted  on  a  section 
which  does  not  thus  show  where  it  was 
thus  circulated,  nor  can  a  signature  be 
counted  on  any  section  unless  it  is  fol- 
lowed by  the  signer's  residence  and  vot- 
ing precinct.***  A  signer  to  a  referen- 
dum petition,  in  giving  his  residence, 
may  use  common  and  well-known  abbre- 
viations if  there  are  such,  designating 
his  county  or  city,  but  his  residence  must 
not  be  left  to  guesswork  or  mere  infer- 
ence.    Ditto  marks  may  be  used.*** 

The  fact  that  there  are  many  names, 
places  of  residence,  and  voting  precincts, 
all  apparently  in  the  same  handwriting, 
upon  petitions  for  referendums,  is  not 
sufficient  to  justify  the  conclusion  by 
the  secretarv  of  state  that  the  names 


were  written  thereon  fraudulently,  and 
that  they  should  therefore  be  rejected 
from  the  canvass.*** 

It  has  been  held  that  the  failure  of 
certain  signers  of  a  petition  to  state  the 
county  and  state  in  which  they  live,  in 
addition  to  the  city  or  village,  is  not 
such  a  defect  as  requires  the  rejection 
of  such  names,  where,  on  the  opposite 
side  of  the  petition,  the  county  and  state 
do  appear.  Even  without  the  proof  upon 
the  back  of  the  petition,  it  is  a  fact  of 
which  the  court  takes  judicial  notice 
that  there  are  in  the  state  cities  and  vil- 
lages of  the  names  appended.**® 

A  municipality  cannot  restrict  the 
signers  of  initiative  petitions  to  regis- 
tered voters  under  constitutional  provi> 
sions  awarding  that  privilege  to  legal 
voters,  consequently  an  ordinance  at- 
tempting to  do  so  is  invalid.**^ 

When  it  appears  that  the  person  mak- 
ing the  affidavit  to  a  petition  knew^  that 
a  person  signing  the  petition  did  not  sign 
it  with  knowledge  of  its  contents,  yet, 
notwithstanding  such  knowledge,  wilful- 
ly, corruptly,  and  intentionally  made  the 
false,  perjured  affidavit  to  the  contrary, 
such  affidavit  is  worthless,  and  the  pe- 
tition or  part  of  a  petition  to  which  it 
is  attached  does  not  fill  the  requirement 
of  the  Constitution,  and  the  genuine 
signatures  thereon  cannot  be  counted, 
for  the  reason  that  the  petition  lacks  the 
affidavit."* 

The  number  of  signers  required  to  in- 
itiate a  measure  or  bring  about  a  refer- 
endum on  an  act  of  the  lawmaking  body 
is  sometimes  fixed  at  a  certain,  percent- 
age of  the  electors  voting  "at  the  last 
general  election."  In  case  of  a  referen- 
dum sought  upon  a  municipal  ordinance 
the  meaning  of  the  "last  general  elec- 
tion" was  claimed  to  be  the  last  general 
state  election,  rather  than  the  last  gen- 
eral municipal  election.  But  this  con- 
tention was  denied  and  the  number  of 
signers  required  was  fixed  upon  the 
basis  of  the  electors  voting  at  the  last 
municipal  election.*** 


i««  Thompson  v.  Vaughan  (1916)  —  Mich. 
— ,  159  X.  W.  65. 

!«•  Bartling  v.  Wait  (1914)  96  Neb.  532, 
148  N.  W.  507. 

Instate  ex  rel.  Fleck  v.  Dalles  City 
(1914)  72  Or.  337,  143  Pac.  1127,  Ann.  Cas. 
191 6B,  855. 

141  state  ex  rel.  Gongwer  v.  Graves 
(1914)  00  Ohio  St.  Sll,  107  N.  E.  1018. 

See  State  ex  rel.  Case  v.  Superior  Ct. 
infra,  eubd.  XI.  e.  1.  as  to  power  of  secre- 
tary of  state  to  determine  genuineness  of 
hignatures. 

See  State  ex  rel.  Baker  v.  Hanna,  supra, 
Bubd.  XI.  b,  6. 
L.R.A.1917B. 


148  Bakersfield  &  K.  Electric  R.  Co.  v. 
Hay  (1915)  29  Cal.  App.  289,  155  Pac.  132. 
The  last  election  that  had  been  held  in 
the  municipality  prior  to  the  filing  of  the 
referendum  petition  was  a  municipal  elec- 
tion. It  seems  that  it  was  the  only  mu- 
nicipal election  held  since  the  adoption  by 
tlie  municipality  of  the  charter  containing 
the  initiative  and  referendum  powers.  Some 
objection  was  made  that  this  had  not  been 
a  general  election;  the  court  states,  how- 
ever, that  even  if  this  were  conceded,  it 
would  not  aid  the  case  of  the  petitioner, 
since  if  no  general  municipal  election  had 
been  held  by  the  city  since  the  adoption 
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Und^  some  statutes,  the  signers  of  a 
petition  are  deemed  and  held  to  be  quali- 
fied electors  unless  a  protest  is  filed;  in 
which  event  a  hearing  is  required.  Such 
a  protest  is  required  by  some  statutes  to 
be  "in  writing,  under  oath/'  If  the  pro- 
tect is  not  under  oath,  it  is  ineffective.^^ 

2.  Withdrawal  of  names. 

A  petitioner  for  an  initiative  ordi- 
nance may  withdraw  his  name  from  such 
petition  before  any  action  has  been  taken 
thereon  by  the  clerk  whose  duty  it  is  to 
examine  the  petition,  and  from  the  reg- 
istration books  ascertain  whether  or  not 
the  petition  is  signed  by  the  requisite 
number  of  registered  electors,  and  cer- 
tify the  result  of  his  examination  to  the 
council.*** 

A  sufficient  number  of  names  having 
been  withdrawn  to  reduce  the  number  of 
signers  below  the  required  per  cent,  the 
council  is  not  required  to  submit  the  or- 
dinance to  an  election  in  case  of  its 
failure  to  pass  same.  It  is  not  suflfi- 
eient  that  the  petition,  at  the  time  it  was 
filed,  contained  a  sufficient  number  of 
electors  as  sig^ners,  especially  where  no 
time  is  fixed  for  the  special  elections  at 
which  the  ordinance  shall  be  sub- 
initted.i« 


e.  Who  determines  sufficiency  of  peti^ 

tian. 

9 

1,  In  general. 

Under  the  general  election  laws,  the 
secretary  of  state,  acting  as  state  super- 
visor of  elections,  has  been  held  to  have 
authority  to  determine  the  sufficiency 
and  validity  of  referendum  petitions, 
and  his  decision  is  final  in  the  absence  of 
fraud  or  an  abuse  of  discretion.  The 
statutes  with  reference  to  the  filing  of 
referendum  petitions  were  examined  and 
^own  to  leave  only  twenty-one  days  in 
which  to  make  proofs  as  to  the  suf- 
ficiency or  insufficiency  of  a  petition. 
This  was  held  insufficient  time  for 
process,  and  unless  process  should  be 
waived,  the  courts  would  be  powerless  to 
grant  any  relief  within  the  time  limited; 
consequently  it  was  concluded  that,  by 
these  constitutional  provisions,  the  suf- 
ficiency or  validity  of  referendum  peti- 
tions was  with  the  secretary  of  state,  as 
the  election  official. **• 

Under  the  Michigan  Constitution  the 
duties  charged  upon  the  secretary  of 
state  were  held  to  be  purely  ministerial. 
It  was  therefore  held  that  his  action 
must  be  based  upon  the  face  of  the  peti- 
tion for  a  referendum,  as  received  at  his 


of  the  charter,  the  test  would  relate  back 
to  the  last  general  municipal  election  pre- 
ceding the  adoption  of  the  charter.  Wheth- 
n  this  had  occurred  since  the  last  general 
state  election  or  prior  thereto  is  not  stated, 
but.  from  the  date  given,  it  would  seem  that 
it  had  occurred  either  at  the  same  time 
or  prior  to  the  state  election.  The  charter 
of  the  municipality  involved  in  this  case 
was  adopted  by  the  municipality  under  a 
special  act.  There  waa  also  a  general  law 
in  effect  in  the  state,  providing  for  direct 
legislation  by  cities  and  towns,  including 
initiative  and  referendum.  It  was  urged 
that,  although  this  general  act  did  not  apply 
to  the  city  in  question,  the  referendum  pro- 
visions of  the  city  charter  being  modeled 
upon  the  terms  of  that  statute,  the  court 
should  apply  the  rule  that  one  statute 
founded  upon  another  is  deemed,  in  so  far 
u  it  follows  the  terms  of  the  previous 
statute,  to  adopt  also  its  meaning.  The 
general  statute  having  made  the  basis  of 
com  pa  ting  the  required  signers  the  vote 
cast  for  governor,  it  waa  urged  that  the 
oourt  should  construe  the  provision  in  the 
municipal  charter  as  making  the  basis 
the  vote  cast  at  the  state  election ;  but  this 
u-gument  was  denied  also. 

l«Ramer  v.  Wright  (1916)  —  Colo.  — , 
15d  Pac.  1145.  The  verification  to  the  pro- 
test recited  the  state  and  county,  and  that 
the  persona  "each  for  himself  (or  herself), 
and  not  one  for  the  other,  depoaea  and  says 
*  .  .  .  that  he  (or  she)  knows  the  con- 
tents of  said  protest,  and  the  statements 
I*.R.A.1917B. 


therein  contained  are  true  to  the  best  of 
his  (or  her)  knowledge,  information,  and 
belief."  It  was  signed  by  the  persons  mak- 
ing the  protest,  but  the  officer's  certificate 
recited  merely  that  it  waa  "subscribed  to  be- 
fore me  this  day  of  ."  The 
court  states  that  the  certificate  nowhere  re- 
cites that  it  was  sworn  to,  and  it  is  the 
certificate  of  the  officer  from  which  it  must 
be  determined  whether  or  not  an  oath  was 
administered.  The  fact  that  in  the  state- 
ment the  signers  "deposed"  and  "said"  is 
referred  to,  and  it  is  stated  that  if  it  be  as- 
sumed that  "to  depose"  means  **to  swear," 
the  certificate  does  not  show  that  the  sign- 
era  even  "deposed"  before  the  officer;  it 
recites  only  that  they  subscribed. 

As  to  right  to  aggregate  signers  on  pe- 
titions for  an  entire  act  with  those  for  only 
part,    see    supra.    State    ex    rel.    Barker    v 
Hanna  (1016)  31  N.  D.  570,  164  N.  W.  704. 

IMDaglev  V.  Mclndoe  (1915)  1»0  Mo. 
App.  168,  176  8.  W.  243.  The  court  here 
states  that  tho-e  is  no  bar  on  a  petitioner 
who  voluntarily  signs  from  voluntarily 
withdrawing,  providing  he  does  so  before 
the  council  has  taken  action.  The  with- 
drawal in  this  case,  however,  occurred  be- 
fore the  city  clerk  had  taken  any  action, 
so  that  the  statement  with  reference  to  the 
council  is  obiter. 

14*  Ibid.  See  note  in  50  L.R.A.(N.S.)  223, 
for  earlier  cases  on  this  question. 

!♦«  State  ex  rel.  Gongwer  v.  Graves 
(Ohio)  supra. 
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office ;  that  he  was  not  given  authority  to 
enter  upon  an  investigation  of  alleged 
frauds  and  irregularities.**'  But  the 
secretary  of  state  must  see  that  the  re- 
quirements of  the  Constitution  have 
been  met  in  the  petition,  as  these  re- 
quirements are  mandatory.**'  It  is,  ac- 
cordingly, his  duty  to  reject  petitions 
which  show  on  their  face  that  they  do 
not  comply  with  the  requirements  of  the 
law.i*8 

Where  the  statute  requires  a  local  of- 
ficial to  examine  the  petition  and  certify 
that  the  signatures  on  the  petition  oppo- 
site which  h.e  has  written  his  initials  are 
signatures  of  legal  voters  of  the  state  or 
qi  his  precinct,  and  the  secretary  of 
state,  by  a  statute,  is  required,  upon  the 
filing  of  the  petition,  to  proceed  to  can- 
vass and  count  the  names  of  the  certi- 
fied legal  voters  on  such  petition,  and,  if 
he  finds  the  same  name  signed  to  more 
than  one  petition,  to  reject  both  names 
from  the  count,  the  secretary  of  state 
has  no  authority  to  reject  names  for  any 
other  reason  than  that  of  duplicate  sig- 
natures. He  cannot  reject  names  upon 
the  ground  that  the  names  were  forged 
and  fraudulent.  The  special  authority 
given  the  secretary  to  reject  duplicate 
signatures  upon  different  petitions  is 
stated  to  suggest  almost  conclusively  a 
limitation  of  power  on  the  part  of  the 
secretary  to  reject  names  for  any  other 
cause  when  they  are  determined  to  be 
signatures  of  legal  voters  by  the  local 
certifying  oflBcers,  and  such  determina- 
tion is  evident  by  the  proper  certificate. 
Nor  does  the  use  of  the  word  "canvass" 
in  the  statute  prescribing  the  duties  of 
the  secretary  of  state  indicate  an  inten- 
tion to  broaden  his  powers  to  do  more 
than  reject  the  duplicate  signatures.**' 

The  fact  that  there  is  no  special  pro- 
vision of  the  law  requiring  the  local  cer- 
tifying officers  to  return  their  certificates 
to  the  secretary  of  state  does  not  change 
the  fact  that  suoh  local  officers'  deci- 
sions are  official,  and  that  their  certifi- 


cates are  the  preaoribed  official  evidence 
of  their  decisions,**' 

Nor  does  the  fact  that,  in  nonregistra- 
tion precincts,  the  certificate  required  of 
the  local  officer  is  that  he  "is  acquainted 
with  the  legal  voters  thereof  (a  pre- 
cinct), and  that  he  believes  the  signa- 
tures opposite  which  he  has  written  his 
initials  are  the  signatures  of  legal  voters 
of  such  precinct,''  lessen  the  force  and 
effect  of  such  determination  as  an  of- 
ficial decision.**' 

The  certificate  of  a  clerk  upon  a  peti- 
tion for  a  proposed  initiative  ordinance, 
that  he  had  examined  the  same,  and, 
from  the  records  of  registration,  to  wit, 
the  gre&t  register  of  the  county,  had  as- 
certained that  the  petition  is  signed  by 
the  requisite  number  of  qualified  elec- 
tors, sufficiently  shows  that  the  persons 
signing  the  petition  were  at  the  time  reg- 
istered, qualified  electors,  so  as  to  comply 
with  a  statute  prescribing  such  qualifica- 
tions.*'^* It  will  be  assumed  that  the 
great  register  examined  was  the  register 
then  in  force.*^* 

2.  What  is  sufficient  notice  of  protest. 

See  note  in  50  L.R.A.(N.S.)  224,  for 
earlier  cases  on  .this  question. 

And  see  Ramer  v.  Wright  (1916)  — 
Colo.  — -,  159  Pac.  1145,  supra,  note  143. 

3*  What  ohjections  may  he  raised. 

In  general  it  may  be  stated  that  the 
constitutionality  of  a  proposed  measure 
cannot  be  raised  to  defeat  its  submis- 
sion.**' Thus,  the  constitutionality  of  a 
proposed  initiative  measure  cannot  be 
raised  in  an  action  to  restrain  the  secre- 
tary of  state  from  certifying  the  measure 
and  causing  it  to  be  printed  on  the  of* 
ficial  ballot.*" 

Nor  can  the  constitutionality  of  n  pro- 
posed initiative  municipal  ordinance  be 
raised  in  an  action  to  compel  the  com- 


M7  Thompson  v.  Vaiighan  (1916)  —  Mich. 
— ,  169  N.  W.  65. 

IM  Thompson  v.  Vaughan  (Mich.)  supra. 
Under  the  Michigan  law  the  sections  of 
the  petition  must  come  to  the  secretary 
of  state  from  the  various  county  clerks 
of  the  counties  in  which  the  sections  were 
circulated.  It  is  stated  that  the  secretary 
of  state  has  no  authority  to  receive  and 
act  upon  a  petition  received  from  any  other 
source,  nor  has  he  authority  to  receive  sec- 
tions that  have  not  1>een  filed  with  the 
county  clerk  of  the  counties  in  which  they 
were  circulated,  as  require<l.  As  to  the  re- 
quirement of  being  filed  at  the  same  time, 
sec  supra,  subd.  XI.  c,  5. 

Instate  ex  rel.  Case  v.  Superior  Ct. 
L.R.A.1917B. 


(1914)  81  Wash.  623,  143  Pac.  461,  Ann. 
Cas.  1916B,  838. 

iWIn  State  ex  rel.  Case  v.  Superior  Ct. 
(Wash.)  supra.  It  is  stated  that  all  that 
the  decision  of  any  court  or  tribunal 
amounts  to.  in  the  la«t  analysis,  is  a  belief 
of  the  official. 

WiMinges  v.  Merced  (1916)  27  Cat  App. 
15,  148  Pac.  816. 

1M50  L.R.A.(N.S.)  224,  note. 

15»  State  ex  rel.  Bullard  v.  Osborn  (1914) 
16  Aril.  247, 143  Pac.  117;  Pfeifer  v.  Graves 
(1913)  88  Ohio  St.  473,  104  N.  E.  629. 

A  court  has  no  concern  with  the  validity 
of  proposed  legislation  initiated  by  the 
people.  State  ex  rel.  Griffiths  v.  Superior 
a.  (1916)  —  Wash.  — ,  159  Pac.  101. 
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misttonen  to  submit  it  to  the  eleetors.^^ 
Nor  in  an  action  to  enjoin  the  holding  of 
an  election.*** 

Nor  can  the  validity  of  a  proposed  con- 
stitutional amendment  be  determined  up- 
on an  appeal  from  the  decision  of  the 
secretary  of  state  that  the  petition  there- 
for is  sufficient. ***  The  courts  are  with- 
out power  to  say  what  laws  shall  or  shall 
not  be  enacte<i.  Their  powers  are  exer- 
cised when  questions  arise  and  causes  are 
brought  before  them  in  the  ordinary 
course  of  litigation  in  passing  upon  the 
substantial  rights  of  parties  thereto.  To 
question  the  constitutionality  of  initia- 
tive l^slation  would  be  to  place  a  re- 
straint oyer  such  legislation  that  does 
not  exist  in  acts  proposed  in  the  legisla- 
tive body.  Such  differentiation  of  power 
has  been  expressly  prohibited  by  a  con- 
stitutional provision  that  any  law  whieh 
may  be  enacted  by  the  legislature  may  be 
enacted  by  the  people  under  the  initia- 
tive.i«' 

It  has  been  stated  in  an  action  for 
mandamus  that  the  court  will  not  compel 
the  doing  of  a  vain  thing,  hence  will  not 
compel  the  submission  of  an  ordinance, 
*'if,  beyond  dispute,  the  ordinance,  if 
passed,  would  be  in  contravention''  of  a 
state  law."*  But  where  it  does  not  so 
elearly  appear,  submission  will  be  en- 
forced. 

A  statutory  provision  that,  on  a  show- 
ing that  any  petition  is  not  legally  suf- 
fieient,  the  court  may  enjoin  the  seore- 
tarj'  of  state  from  certifying  and 
printing  the  measure  on  the  official  bal- 
lot, does  not  authorize  an  injunction 
where  the  proposed  measure  is  claimed  to 
be  unconstitutional,  since  the  phrase  ^'le- 
Ifally  sufficient"  requires  conformation 
with  the  requirements  of  the  law  as  to 
form  and  signature. *•• 

A  municipal  council  cannot  question 
the  wisdom  of  a  proposed  initiative 
amendment  to  the  charter,  nor  refuse  to 
perform  their  duties  in  regard  thereto, 


on  the  ground  that  it  would  be  difficult 
of  execution.*** 

/.  Po%i>er  of  court. 

The  court  is  not  concluded  by  the  de- 
oision  of  an  officer  which  is  ministerial, 
and  whieh  is  not  required  to  be  evidenced 
by  a  return 'or  certificate  of  the  official 
passing  upon  the  question.  Thus,  in  such 
a  case  the  return  of  the  secretary  of 
state  that  an  appropriation  act  has  been 
referred  is  not  conclusive  upon  the  court 
in  an  action  for  mandamus  to  compel  ac- 
tion by  officials  under  a  statute  which  is 
rendered  ineffective  if  the  appropriation 
act  has  been  referred.***^ 

Nor  is  the  decision  of  the  secretary  of 
state  conclusive  on  a  question  of  law, 
although  it  be  conceded  that  his  de- 
cision upon  a  question  of  fact,  in  the  ab- 
sence of  fraud  or  bad  faith  on  his  part, 
is  conclusive  upon  the  court.  Whether 
or  not  the  initialing  of  blank  lines,  on 
which  no  petitioner's  name  appears,  by  a 
local  official  to  whom  was  delegated  the 
duty  of  so  initialing  the  names  of  legal 
voters,  is  such  evidence  of  fraud  on  the 
part  of  the  certifying  officer  as  warrants 
the  rejection  of  all  names  upon  the  pe- 
tition where  the  initialing  of  blank  lines 
occurred,  is  a  question  of  law.  As  a  mat- 
ter of  law  it  is  not  of  sufficient  weight 
as  evidence  to  warrant  the  conclusion 
that  the  initialed  and  certified  names  up- 
on such  petitions  were  fraudulently  or 
illegally  initialed  by  the  local  official.*** 

The  declaration  of  the  speaker  of  the 
house  of  representfeitives  that  a  proposed 
amendment  to  the  Constitution,  initiated 
by  the  people,  has  received  the  requisite 
number  of  votes,  and  is  therefore  a  law, 
has  no  binding  force  when  the  matter  of 
the  adoption  of  the  amendment  is  consid- 
ered as  a  judicial  question.*** 

But  the  court  has  no  power  to  review  a 
matter  which  is  committed  to  other  of- 
ficials in  other  than  a  ministerial  capac- 
ity.    The  fact  that  the  legislature  had 


Instate  ex  rel.  Foote  v.  Hutchinson 
(1914)  9.3  Kan.  405,  144  Pac.  241. 

^  A  court  cannot  interfere  and  determine 
l<^slation  initiated  by  the  electors  of  a  mu- 
nicipality to  be  unconstitutional,  for  the 
purpose  of  arresting  or  controlling  the  ac- 
tion of  the  electors  and  preventing  its  sub- 
mission Pitman  v.  Drabelle  (1916)  267 
Mo.  78,  183  S.  W.  1055. 

u< Cress  v.  Kstes  (1914)  43  Okla.  213, 
142  Pac.  411. 

upstate  ex  rel.  Bullard  v.  Osborn  (Aria.) 
supra. 

estate  ex  rel.  Foote  v.  Hutchinson 
(Kan.)  supra. 

u*SUte  ex  rel.  BuUard  v.  Osborn  (Aris.) 
supra. 
L.TLA.1917B. 


1**  State  ex  rel.  Fleck  v.  Dalles  City 
(1914)  72  Or.  337,  143  Pac.  1127. 

181  State  ex  rel.  Baker  v.  Hanna  (N.  D.) 
supra. 

iw  State  ex  rel.  Case  v.  Superior  Ct. 
(Wash.)  supra. 

i«3Hildreth  v.  Taylor  (1915)  117  Ark. 
465,  176  S.  W.  40. 

In  this  case  the  question  was  whether  a 
majority  of  the  votes  cast  on  the  amend- 
ment was  sufficient  to  adopt  it  or  whether 
a  majority  of  the  votes  cast  at  the  elec- 
tion was  necessary,  a  question  that  was 
answered  by  holding  that  a  majority  of 
votes  cast  at  the  election  was  necessary. 
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guarded  the  signing  of  an  initiative  or 
referendum  petition  by  very  severe  pen- 
alty for  illegal  signing  was  held  to  evi- 
dence an  intention  on  the  part  of  the  leg- 
islature that  such  penalty,  so  imposed, 
t9gether  with  the  certification  of  the  lo- 
cal officers,  was  to  be  the  only  safeguard ; 
therefore  the  court  had  no^  power  to  re- 
view the  determination  of  the  local  cer- 
tifying officers  upon  the  question  of  the 
names  upon  the  petition  being  the  signa- 
tures of  legal  voters.^** 

Upon  an  appeal  from  the  decision  of 
the  secretary  of  state  on  an  initiative  pe- 
tition under  a  statute  authorizing  an  ap- 
peal to  the  court  for  a  citation  requiring 
the  secretary  of  state  to  submit  the  pe- 
tition to  the  court  for  examination,  and 
for  a  writ  of  mandate  compelling  the  cer- 
tification of  the  measure  and  petition,  or 
for  an  injunction  to  prevent  the  certifi- 
cation thereof,  as  the  case  may  be,  the 
court  is  limited  to  a  review  of  the  ques- 
tion which  the  secretary  of  state  was  au- 
thorized to  decide,  and  his  errors  in  ex- 
ceeding his  authority.*®*  The  secretary 
of  state,  being  bound  by  the  decision  of 
local  certifying  officers  on  the  question 
of  the  names  upon  the  petition  being  the 
signatures  of  legal  voters,  the  court  is 
likewise  bound.*** 

g,  Publication  of  proposed  measure. 

It  is  the  doctrine  of  some  cases  that 
the  manner  of  giving  notice  of  initia- 
tive and  referendum  measures  prescribed 
on  that  subject  must  be  strictly  followed, 
and  that  a  failure  to  comply  with  the  re- 
quirements of  the  miinicipal  law  in  that 
respect   is   fatal   to   the   legislation   at- 
tempted.   The  notice  is  treated  as  analo- 
gous to  the  manner  in  which  jurisdiction  ! 
over  the  subject  matter  or  parties  to  a  i 
proceeding  is  acquired  by  a  court;  unless  I 
it    is    published    by    authority    and    in ' 


the  manner  and  at  the  time  required,  the 
proceeding  has  no  more  force  than  the 
judgment  of  a  court  where  there  was  no 
service  of  summons  and  no  appearance 
of  the  defendant,  although  he  may  have 
read  all  about  the  litigation  in  the  news- 
papers. *••  Consequently  a  proposed  in- 
itiative measure  which  is  not  published 
as  required  by  a  municipal  ordinance 
providing  for  the  manner  of  the  exercise 
of  the  initiative  and  referendum  powers 
eannot  validly  be  submitted  to  the  elee- 
tors.*«^ 

It  has  been  held  a  strict  complianee 
with  a  requirement  that  an  ordinance 
shall  be  '^published  .  .  .  in  at  least 
ten  issues  within  two  weeks  prior  to  said 
special  election,''  for  publication  to  be 
made  once  each  day  for  twelve  succes- 
sive days,  the  last  day  of  publication  be- 
ing eight  days  prior  to  the  election,  upon 
the  theory  that  the  provisions  required 
the  last  publication  merely  to  be  made 
within  the  two  weeks  prior  to  the  elec- 
tion.i« 

On  the  contrary,  statutes  as  to  publi- 
cation have  been  given  a  liberal  con- 
struction. Thus,  a  statutory  provision 
that  a  proposed  law  or  amendment  to  the 
Constitution  shall  be,  by  the  secretary  of 
state,  caused  to  be  published  not  later 
than  a  certain  date,  in  a  newspaper  in 
each  county,  for  thirty  days,  has  been 
held  directory,  so  that  a  publication  of  a 
proposed  constitutional  amendment,  be- 
ginning from  three  to  thirteen  days  after 
the  stated  date,  is  sufficient.*** 

At  least,  the  failure  to  publish  exactly 
as  required  will  not  defeat  a  submission 
of  the  proposed  measure,  in  the  absence 
of  a  showing  that  it  amounted  to  such  a 
radical  disregard  of  the  legislative  re- 
quirements as  probably  affected  the  re- 
sult of  the  election.*** 

Some  statutes  expressly  provide  that 


iw  state  ex  rel.  Case  v.  Superior  Ct. 
(Wash.)  8upra. 

166  Ibid. 

See  State  ex  rel.  Gongwer  v.  Graves 
(1914)  90  Ohio  St.  311,  107  N.  E.  1018, 
i^upra,  subd.  XI.  e,  1,  and  the  disrussion  of 
the  right  to  appeal,  supra,  subd.  X.  f. 

Instate  ex  rel.  Fleck  v.  Dalles  City 
(Or.)  supra.  At  the  time  of  starting  with 
the  proposed  initiative  ordinance  in  this 
case,  the  proponents  inquired  whether  the 
municipality  had  made  any  provisions  for 
carrying  into  efTect  the  initiative  and  ref- 
erendum powers,  and  were  informed  that 
none  had  been  made.  It  was  subsequently 
discovered,  however,  that  such  an  ordi- 
nance had  been  enacted,  whereupon  the 
measure  was  published,  but  not  in  a  paper 
designated  by  the  council,  and  too  late  to 
comply  with  the  provisions  of  the  ordi- 
nance as  to  time.  The  ordinance,  which 
L.R.A.1917B. 


was  an  amendment  to  the  city  charter,  was 
held  to  be  governed  by  such  legislation. 

See  Reed  v.  Wing,  infra,  subd.  XI.  h. 

Instate  ex  rel.  Fleck  v.  Dalles  City  (Or.) 
supra. 

IM  Staples  V.  Astoria  (1916)  —  Oi.  — , 
158  Pac.  «518.  A  dissenting  opinion  took  the 
position  that  the  ten  publications  mu^t  all 
be  within  a  period  of  two  weeks  immedi- 
atelv  preceding  the  election. 

i«9Hildreth  v.  Taylor  (Ark.)  supra.  In 
arriving  at  this  conclusion  the  courts  took 
into  consideration  the  fact  that  if  the  at- 
torney general  took  the  time  allowed  him 
for  preparing  the  ballot  title  after  the  pe- 
tition was  required  to  be  filed,  only  seven 
daj's  would  be  left  before  the  date  of  pub- 
lication, diu-ing  which  time  the  secretary  of 
state  would  have  to  mail  out  the  copy  for 
the  printer,  and  it  would  have  to  be  set 
up;  the  court  stating  that  the  fact  that  a 
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the  proYiwam  reg^i}atiii|f  the  procedure 
in  elections  under  the  initiative  and  ref- 
erenduD  are  not  mandatory,  but  that  a 
substantial  compliance  is  sufficient.  As 
to  what  is  a  substantial  compliance  de- 
pends to  a  certain  extent  upon  the  facts 
of  the  individual  case.*'* 

The  proclamation  of  the  governor  call- 
ing an  election  upon  a  referendum  peti- 
tion, duly  issued  and  deposited  in  the  of- 
fice of  the  secretary  of  state,  is  sufficient 
without  further  publication,  where  the 
law  makes  no  provision  for  further  pub- 
lication.*^ 

By  some  constitutional  provisions  the 
secretary  of  state  is  recjtiired  to  print  and 
distribute  arguments  for  and  against  a 
proposed  initiative  measure.  It  is  the 
duty  of  the  designated  officer  to  comply 
with  this  requirement.*'* 

In  the  absence  of  a  constitutional  pro- 
vision prohibiting  it,  the  legislature  may 
require  the  proponent  of  arguments  for 
or  against  any  proposed  measure  to  bear 
the  expense  of  the  increased  cost  of  pa- 
per for,  and  the  printing  and  binding  of, 
such  argument,  while  at  the  same  time 
requiring  the  state  to  pay  the  expense  of 
publicity  required  for  the  measure  itself. 


and  of  distribntinsr  the  pamphlet  to  the 
voters  of  the  state.*'*  The  proponents  of 
an  initiated  measure  cannot  evade  such  a 
statute  by  producing  an  argument  under 
the  guise  of  a  preamble  to  the  proposed 


measure.*'* 

It  is  the  doctrine  of  some  courts  that 
when  a  statute  adopted  by  the  people  at 
a  referendum  election  has  been  authenti- 
cated, promulgated,  and  published,  the 
court  will  not  consider  whether  or  not  it 
has  received  the  necessary  publicity, 
when  the  Constitution  provides  that  any 
measure  shall  become  law  when  approved 
by  majority  vote  and  proclaimed  as  such 
by  the  governor.*'*  The  doctrine  of  this 
case  was  held  applicable,  and  the  court 
refused  to  inquire  as  to  the  publicity  of 
an  initiative  measure  where  no  provision 
was  made  by  statute  for  the  preser^-ation 
of  any  official  record  of  the  facts  touch- 
ing the  sufficiency  of  the  publication  of 
initiative  and  referendum  measures,  and 
the  Constitution  provides  that  any 
measure" initiated  by  the  people  or  re- 
ferred to  the  people,  as  herein  provided, 
shall  take  effect  and  become  a  law  if  it  is 
approved  by  a  majority  of  the  votes  cast 
thereon.*'* 


condition  has  been  imposed  by  the  legisla- 
ture, which  is,  to  say  the  least,  difficult  of 
literal  performanee,  aflfords  much  reason  for 
holding  that  it  is  merely  directory,  and  not 
BQtfindatory.  The  further  fact  jis  considered 
that  the  act  of  publication  would  involve 
not  only  the  conduct  of  a  public  official,  but 
that  of  many  others  concerned  in  the  pub- 
lication, who  might  not  always  act  upon  a 
strict  sense  of  public  duty.  The  further 
fact  is  considered  that  the  legislature,  in 
framing  this  provision,  did  not  impose  any 
requirement  for  the  preservation  of  the  evi- 
dence^ of  the  notice. 

170  Where  barely  more  than  half  the  re- 
quired panipliletrt  containing  the  text  of  the 
measure  sought  to  be  referred,  ballot  title, 
aikd  argument,  are  distributed,  and  it  ap- 
pears from  the  actual  figures  that  more  than 
70,000  voters  remained  away  from  the  polls, 
and  42^)00  participating  in  the  election 
failed  to  vote  upon  the  question  submitted, 
and  that  there  were  33,000  leas  pamphlets 
distributed  than  there  were  voters  paHic* 
ipatiiig  in  the  election,  there  is  no  sub- 
stantial  compliance  with  a  statutory  pro- 
vision that  there  must  be  a  sufficient  num- 
ber of  pamphlets  printed  and  distributed 
to  the  various  comities  to  supply  each 
voter  of  the  county,  and  an  additional 
nnmber  equal  to  10  per  cent  of  such 
nnmber  of  voters.  Ex  parte  Smith  (1916) 
—  OUa.  —,154  Pac.  521. 

It  was  further  held  in  tbia  case  that  the 
distribution  of  the  pamphlets  by  the  state 
board  to  the  county  election  boards,  com- 
mencing ten  days  before  the  election  and 
continuing  thereafter  until  the  pamphlets 
L..R^.1917B. 


were  distributed,  and  the  distribution  by 
the  county  election  board  to  the  various 
precinct  officers  at  the  time  of  fiirni^hing 
election  supplies,  with  no  general  distribu- 
tion except  such  as  was  made  on  the  day 
of  the  election,  is  not  a  substantial  com- 
pliance with  a  statutory  requirement  that 
the  secretary  of  the  state  election  board 
shall,  not  later  than  forty  days  before  the 
election,  forward  such  pamphlets  to  the 
county  election  board,  who  shall  in  like 
manner  immediately  distribute  them  to  the 
election  inspectors  for  each  election  pre- 
cinct, and  that  it  shall  be  the  duty  of  such 
inspectors,  not  later  than  five  days  prior  to 
the  election,  to  convoke  a  public  meeting 
and  distribute  or  cause  to  be  distributed 
such  pamphlets  to  the  assembled  voters, 
and  use  all  other  diligent  means  of  dia- 
tributing  them  to  the  voters  of  such  elec- 
tion precinct.    Ibid. 

171  State    ex    rel.    Hunt    v.    Hildebrant 

(1915)  93  Ohio  St.  1,  112  K.  E.  138. 
Instate  ex   rel.  Chamberlain   v.  Howell 

(1914)  80  Wash.  692,  142  Pac.  1.  I 

ITS  State    e\-    rel.    Berry   v.    Superior    Ct. 

(1916)  —  Waah.  — ,  159  Pac.  92.  supra. 
"4  Allen  v.  State,  14  Aris.  458,  44  UR,A. 

(N.S.)  468,  130  Pac.  1114,  referred  to  in 
earlier  note. 

wsGott stein  v.  Lister  (1915)  88  Wash. 
462,  153  Pac.  595.  Referring  to  the  case 
of  Allen  v.  State  (Aris.)  supra,  the  court 
says  that  "unless  there  is  a  dintinction  to 
be  drawn  between  initiative  and  referendum 
measures  which  we  are  unable  to  see,  that 
decision  seems  directly  in  point  so  far  as 
the  principle  here  invoked  is  concerned  " 
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h*  EMeetions. 

In  the  absence  of  a  provision  in  the 
amendment  reserving  initiative  and  ref- 
erendum powers,  specifying  the  number 
of  votes  necessary  to  adopt  an  amend- 
ment to  the  Constitution  initiated  by  the 
electors,  an  existing  constitutional  provi- 
sion specifying  the  number  with  refer- 
ence to  constitutional  amendments  by  the 
general  assembly  applies.*''® 

A  provision  in  the  amendment  reserv- 
ing initiative  and  referendum  powers, 
contained  in  the  paragraph  relating  to 
the  referendum,  that  "any  measure  re- 
ferred to  the  people  shall  take  efPect  and 
become  a  law  when  it  is  approved  by  a 
majority  of  the  votes  cast  thereon,  and 
not  otherwise,"  does  not  apply  to  pro- 
posed amendments  to  the  Constitution, 
initiated  by  the  people.*'''® 

The  phrase  "votes  cast  at  such  elec- 
tion" in  a  constitutional  provision  that 
a  measure  initiated  by  the  people  or  re- 
ferred to  them  shall  take  elfec^  and  be- 
come a  law  if  it  is  approved  bj'  a  ma- 
jority of  the  votes  cast  thereon,  provided 
that  the  votes  cast  upon  such  question  or 
measure  shall  equal  one  third  of  the  to- 
tal "votes  cast  at  such  election,"  and  not 
otherwise,  will  be  interpreted  to  mean 
the  "number  of  voters  voting  at  such 
election."  *^ 

'  When  notice  of  elections  is  required 
to  be  in  accordance  with  an  ordinance, 
a  notice  provided  in  an  ordinance 
which  was  not  introduced  at  a  regular 


adjourned  meeting  is  insufficient,  since 
such  an  ordinance  is  void.*"* 

The  lack  of  money  to  defray  the  ex- 
pense of  an  election,  or  provision  there- 
for, is  not  a  valid  excuse  for  refusing  to 
submit  an  ordinance  proposed  by  initia^ 
tive  petition.*'* 

The  question  whether  or  not  an  elec- 
tion upon  a  municipal  ordinance  provid- 
ing for  the  construction  of  a  railroad 
and  the  issuance  of  bonds  to  pay  for  the 
same  is  invalidated  by  an  instruction  to 
the  judges  and  clerks  of  the  election  to 
permit  resident  taxpayers  only  to  vote 
is  not  raised  wl^pre  there  is  nothing  to 
indicate  that  any  vote  was  refused  by 
reason  of  the  person  offering  to  vote  be- 
ing a  nontaxpayer.*'® 

It  has  been  held  that  there  was  no  ir- 
regularity in  the  canvass  of  the  result  of 
a  referendum  election  where  the  election 
boards  met,  as  required  by  law,  can- 
vassed the  returns  of  a  primary  election 
held  upon  the  same  day,  and  all  the  mem- 
bers thereof  were  present  upon  different 
dates  during  the  progress  of  such  can- 
vass, and,  while  canvassing  the  returns  of 
the  primary,  the  returns  upon  the  refer- 
endum were  also  canvassed  as  they  came 
in,  but,  prior  to  the  final  result,  one  mem- 
ber of  the  board  absented  himself  on 
private  business,  and  thereafter  the  two 
remaining  members  continued  to  canvass 
and  certified  the  result  to  the  governor, 
no  claim  being  made  that  the  result  as 
canvassed  was  incorrect.*** 


See  note  in  60  L.R.A.(N.S.)  225,  for  ear- 
lier eases  on  publication  of  proposed  meas- 
ure. 

"eHildreth  v.  Taylor  (1915)  117  Ark. 
465,  176  S.  W.  40.  (The  requirement  being 
tliat  a  majority  of  the  electors  voting  at 
such  election  adopt  the  amendment,  it  is 
not  adopted  where  those  voting  for  it  are 
lesA  than  such  majority,  although  they  con- 
stitute a  majority  of  the  votes  cast  on  the 
amendment.) 

lT7Gottstein  v.  Lister  (Wash.)  supra.  It 
was  urged  in  this  ease  that  these  words 
meant  votes  to  be  counted  separately  for 
or  against  each  separate  measure  to  be 
submitted  and  voted  upon  at  the  election, 
— a  contention  which  was  denied  bv  the 
court. 

As  to  what  is  meant  by  the  ''last  general 
election"  in  a  municipal  charter  requiring 
the  referendum  to  be  submitted  at  such 
election,  see  Bakersfield  &  K.  Electric  R.  Co. 
▼.  Hay  (1915)  29  Cal.  App.  289,  155  Pac. 
132,  supra,  XI.  d,  1. 

178  Reed  V.  Wing  (1914)  168  Cal.  706,  144 
Pac;  964. 

"•State  ex  rel.  Foote  v.  Hutchinson 
(1914)  93  Kan.  405,  144  Pac.  241.  It  was 
here  urged  in  defense  that  the  commission- 
L.R.A.1917B. 


ers  were  controlled  by  the  fact  that  there 
was  no  money  in  the  city  treasury  which 
could  be  lawfully  appropriated  to  the  pay- 
ment of  the  expense  of  the  election;  and 
further,  that  levies  had  already  been  made 
by  the  board  of  commissioners  to  the  full 
extent  and  limit  allowed  by  law,  and  that 
tliey  were  prohibited  by  law  from  issuing 
any  warrants  to  pay  any  debt  or  expense 
for  which  no  provision  had  been  made  when 
there  was  not  sufficient  money  on  hand  to 
meet  the  payment.  The  court  states  that 
the  holding  of  elections  in  a  city  is  the 
exercise  of  a  local  governmental  function, 
and  the  incurring  of  expense  incident  there- 
to is  not  the  contracting  of  a  debt  within 
the  meaning  of  the  Constitution  and  stat- 
utes. 

iMPearce  v.  Roseburg  (1915)  77  Or.  195, 
150  Pac.  855. 

See  note  in  60  L.R.A.(N.S.)  225,  for  ear- 
lier cases  dealing  with  elections. 

See  also  State  ex  rel.  Hedges  v.  Andre- 
sen  (1915)  75  Or.  509,  147  Pac.  527,  supra, 
subd.  XT,  a. 

See  Eyre  v.  Doerr  (1915)  97  Neb.  962, 
160  N.  W.  626,  infra,  subd.  XI.  j. 

Mi  Ex  parte  Smith  (1916)  ^  OkU.  — .  164 
Pac.  521. 
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L  Insertion  of  inHiative  and  referen* 
ditm  enme^ing  tAavse  in  legislative 
enadw^ent. 

See  note  in  50  L.R.A.(N.S.)  226,  for 
earlier  eases  on  this  question. 

j.  Bight  of  electors  to  have  measure 

aubniitted. 

The  eommissioners  of  a  city  must  sub- 
mit to  an  election  an  ordinance,  initiated 
by  the  electors,  regular  in  form  and  suf- 
ficient to  comply  with  the  statutes,  re- 
pealing an  ordinance  enacted  by  the  com- 
missioners, notwithstanding  the  failure, 
because  not  filed  within  the  required 
time,  of  a  petition  previously  filed,  seek- 
ing to  suspend  the  operation  of  the  same 
oi^dinanee,  under  the  provisions  of  a  stat- 
ute that  if,  dnring  a  stated  time  after 
the  enaetment  of  an  ordinance,  a  petition 
signed  by  at  least  25  per  cent  of  the 
rotes  cast  for  all  candidates  at  the  pre- 
ceding general  municipal  election,  pro- 
testii^  against  the  passage  of  such 
ordinance,  be  presented  to  the  eonmiis- 
sioners,  the  ordinance  shall  be  suspended 
from  going  into  operation,  and,  if  not  re- 
pealed by  the  eommissioners,  shall  be 
submitf  ed  to  a  vote  either  at  a  general  or 
special  election-*** 

The  right  to  have  an  ordinance  sub- 
mitted is  not  defeated  by  the  fact  that, 
at  the  time  the  ease  is  heard  in  the  court, 
should  the  council  refuse  to  adopt  the 
proposed  ordinance,  and  resort  to  the  al- 
temative  of  submitting  it  forthwith  to 
the  electors,  the  result  could  not  be 
known  until  after  the  time  fixed  in  the 
ordinance  for  its  going  into  effect.    The ' 


provision  as  to  its  taking  effect  would,  in 
such  case,  be  inoperative,  and  the  time  of 
taking  effect  would  be  fixed  by  general 
law."* 

A  proceeding  to  compel  the  submis- 
sion to  an  election  of  an  initiated  ordi- 
nance accepting  an  offer  to  a  municipali- 
ty with  reference  to  the  construction  of 
a  city  hall  has  not  become  a  moot  case, 
so  that  it  will  be  dismissed  ujpon  the  ex- 
piration of  the  time  limited  in  the  offer, 
where,  prior  to  the  expiration  of  the 
time  limited,  the  limitation  upon  the  life 
of  the  offer  was  extended.*'* 

A  clerk  of  a  municipality  cannot  sub-' 
mit  a  proposed  ordinance  to  the  electors 
without  submitting  it  to  the  mayor  and 
council,  in  disregard  of  a  statutory  pro- 
vision that,  if  the  mayor  and  city  council 
be  convened  before  an  ordinance  pro- 
posed by  initiative  can  be  legally  sub- 
mitted to  a  direct  vote  of  the  voters,  the 
clerk  shall  forthwith  present  such  body 
a  certified  copy  of  the  proposed  ordi- 
nance and  the  demand  for  the  submission 
of  the  same,  on  file  in  his  office,  and  if 
the  proposed  ordinance  is  not  made  a  law 
by  the  mayor  and  council  within  thirty 
days  from  the  filing  of  the  same  with  the 
clerk,  the  clerk  shall  then  submit  the 
same  to  the  voters,  according  to  the  pro- 
visions of  the  article."' 

Xtl.  Constrtiction, 

See  earlier  oases  in  note  in  50  L.R.A. 
(N.S.)  226. 

A  liberal  construction  will  be  given  to 
laws  enacted  to  facilitate  the  exercise  of 
initiative  and  referendum  powers.^*^ 


Instate  ex  rel.  Dawson  v.  Pratt  (1914) 
»2  Kan.  247,  13d  Pac.  1101.  See  Com.  ex 
rpl.  Heinly  v.  Marks  (1015)  248  Pa.  518, 
^  At!.  191,  fimpra,  subd.  VIII.  a. 

ittMinge«  v.  Merced  (1916)  27  CaL  App. 
15,  148  Pac.  816. 

Ui  Hopping  V.  Ridimond  (1915)  170  Cal. 
618.  150  Pac.  982. 


IW  Evre  V.  Doerr  (1916)  97  Neb.  6«2,  150 
V.  W.  626. 

IM  See  State  ez  reL  Case  v.  Superior  Ct. 
(1914)  81  Wash.  623,  143  Pac  461,  Ann. 
Cas.  191  «B,  838,  supra,  note  16. 

See  State  ex  rel.  Taylor  v.  Duncan  (1916) 
—  Mont.  — ,  155  Pac.  1111,  supra,  subd. 
V.  a.  W.  A.  E.     . 
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SARAH  AXN  RICE,  Appt., 

V. 

JARVIR  KLKTTE  et  al. 

(140  Ky.  787,  149  S.  W.  1019.) 

^ill  —  devise  to  one  and  his  children 
—  Interest  conferred. 

A  joint  estate  in  fee  is  conferred  by  a 


clause  of  a  will  deviKing  land  to  testator's 
sou  and  his  cliildren,  wliere  life  estates  are 
created  in  the  same  will  by  appropriate 
words,  and  the  bequest  to  them  follows  a 
life  estate,  and  directs  that  the  property 
be  divided-  so  that  they  will  get  the  property 
"willed  to  them." 

For  other  cases,  see  WillSp  III,  g,  2,  in  Dig, 
1-5^  N.  S. 


(October  10,  1912.) 


Kote.  —  For  annotation  of  the  question 
u  to  when  a  devise  or  bequest  to  one  and 
his  children  will  give  the  children  an  estate 
jointly  or  in  common  with  the  parent,  or  a 
L.RA.1917B. 


remainder  upon  a  life  estate  in  the  parent, 
see  annotation  following  this  case,  poet,  49. 
For    annotation    of    the    question    as    to 
when  a  conveyance  to  one  and  his  children. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Kenton  County 
in  plaintiffs'  favor  in  an  action  brought  to 
determine  their  respective  interests  in  a 
tract  of  land  which  was  part  of  a  tract 
owned  by  Asa  G.  Klette,  deceased,  and  dis- 
posed of  in  the  seventh  clause  of  his  will. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  C.  SlmmonSy  for  appellant: 

A  devise  to  one  and  his  children  will  be 
construed  so  that  the  parent  named  as 
devisee  shall  take  a  joint  estate  in  fee  sim- 
ple with  his  children  then  bom  or  there- 
after to  be  born. 

Turner  v.  Patterson,  5  Dana,  295;  Cessna 
v.  Cessna,  4  Bush,  616;  Powell  v.  Powell, 
5  Bush,  620,  96  Am.  Dec.  372;  Bell  v. 
Kinneer,  101  Ky.  271,  72  Am.  St.  Rep.  410, 
40  S.  W.  686;  Harkness  v.  Lisle,  132  Ky. 
767,  117  S.  W.  264, 

Messrs.  Stephens  L.  Blakely  and  John 
H.  Klette  for  appellees. 

Clay,  C,  filed  the  following  opinion: 
This  appeal  involves  the  construction  of 
the  seventh  clause  of  the  will  of  Asa  Q. 
Klette,  wlio  died  several  years  ago,  a  resi- 
dent of  Kenton  county,  Kentucky.  Some 
time  after  the  death  of  Asa  O.  Klette, 
George  D.  Klette,  his  son,  died  leaving  two 
children,  Jarvis  Klette  and  Fred  Klette.  By 
his  will,  which  was  duly  probated  in  Kenton 
county,  Kentucky,  George  D.  Klette  devised 
all  of  his  estate  to  his  sister,  Sarah  Ann 
Rice,  giving  as  a  reason  therefor  that  she 
had  cared  for  him  during  his  last  illness. 
This  action  was  brought  by  plaintiflTs,  Jar- 
vis  Klette  and  Fred  Klette,  against  defend- 
ant, Sarah  Ann  Rice,  for  the  purpose  of 
determining  their  respective  interests  in  a 
tract  of  about  25  acres  of  land,  which  was 
formerly  a  part  of  the  50-acre  tract  of  land 
owned  by  Asa  G.  Klette,  and  disposed  of 
by  the  following  provision  of  his  will: 

"7th.  I  also  will  and  bequeath  to  my  said 
son  George  D.  Klette  and  to  his  children, 
at  the  death  of  mv  wife  Sarah  Klette,  the 
one  half  of  the  50  acres  herein  willed  to 
her  during  her  life,  and  it  is  my  will  that 
the  said  .50  acres  at  tJie  death  of  my  wife, 
be  so  divided  that  George  D.  Klette  and  his 
children  will  get  the  25  acres  herein  willed 
to  them  and  I  further  will  and  give  to  my 
said  son  George  D.  Klette  in  his  own  right 
one-third  part  of  a  lot  which  I  now  own 
in  the  town  of  South  Covington,  Kenton 
county,  Kentucky.    Said  lot  fronts  on  Bank 

t  ^ 

will  give  the  children  an  estate  jointly  or 
in  common  with  the  parent,  and  when  a  re- 
mainder upon  a  life  estate  in  the  parent, 
'see  annotation  to  Culleus  v.  Cullens,  post, 
74. 
i^R.A,1917B. 


Lick  turnpike  road  100  feet  and  runs  back 
105  feet,  his  said  third  38^  feet  is  to  front 
on  the  pike  and  joins  the  lot  herein  willed 
to  my  son  Lewis  J.  Klette.  I  further  will 
to  my  said  son  George  D.  Klette  and  to  his 
children  fifty  shares  of  my  stock  in  the 
Independence  &  Colemansville  Turnpike 
Company." 

It  is  the  contention  of  the  plaintiffs  that 
their  father  took  only  a  life  estate  in  the 
property  in  question,  and  upon  his  death  a 
fee  vested  in  them.  Defendant  contends 
that  George  D.  Klette  and  his  children,  the 
plaintiffs,  Jarvis  Klette  and  Fred  Klette, 
took  a  joint  estate  in  fee  simple.  The 
chancellor  held  that  George  D.  Klette  took 
only  a  life  estate  in  the  property  in  ques- 
tion, and  that  defendant,  therefore,  aa  a 
devisee  of  George  D.  Klette,  acquired  no 
estate  therein.  Judgment  was  entered  ac- 
cordingly, and  defendant  appeals. 

In  the  consideration  of  the  queetion,  we 
deem  it  necessary  to  set  out  the  material 
parts  of  Asa  G.  Klette's  will.  After  pro- 
viding for  the  payment  of  his  debts,  in  the 
iirst  clause  of  tiie  will,  we  have  the  fol- 
lowing: 

''2nd.  I  will  and  bequeath  to  my  beloved 
wife,  Sarah  Klette,  for  and  during  her 
natural  life,  16^  acres  and  31  poles  of  land, 
being  that  portion  of  my  home  farm  in  Ken- 
ton county,  Kentucky,  and  bounded  and  de* 
scribed  as  follows:  [Here  follows  descrip- 
tion.] 

''3rd.  I  also  give  and  bequeath  to  my  said 
wife,  Sarah  Klette,  for  and  during  her  nat- 
ural life  50  acres  of  land  in  Kenton  county^ 
Kentucky,  being  a  portion  of  my  farm  lying 
on  the  waters  of  De  Coursey  creek  in  said 
county,  said  50  acres  is  bounded  as  follows : 
[Here  follows  description.] 

"4th.  I  give  and  bequeath  to  my  son, 
Lewis  J.  Klette  and  to  his  children  the  fol- 
lowing described  real  estate  lying  in  Kenton 
county,  Kentucky,  being  a  portion  of  my 
home  farm  and  bounded  thus:  [Here  fol- 
lows description.] 

"5th.  I  also  will  and  bequeath  to  my  said 
son,  Lewis  J.  Klette,  the  one-third  part  of 
a  lot  of  land  which  I  now  own  in  the  ttfwn 
of  South  Covington,  Kenton  county,  Ken- 
tucky. [Here  follows  description.]  This 
part  of  my  said  lot  my  son  can  dispose  of 
for  his  own  use  and  benefit.  I  also  give 
and  devise  to  mv  said  son,  Lewis  J.  Klette, 
and  his  children  fifty  shares  of  the  stock 
which  I  now  own  in  the  Independence  d: 
Colemansville  Turnpike  Company. 

"6th.  I  will  and  devise  to  ray  son  George 
D.  Klette,  and  his  children  the  following 
real  estate  in  Kenton  county,  Kentucky, 
viz.:     [Here  follows  description.] 

"7th.  [Clause  in  question.]  I  also  will 
and  l>equeath  to  my  said  son,  George  D. 
Klette  and  to  his  children  at  the  death  of 
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my  wife  Sarah  KXeitt,  tke  one  half  of  the 
50  acres  herein  willed  to  her  daring  her 
life,  and  it  is  my  ivill  that  the  said  50 
acres,  at  the  death  of  my  wife,  be  so  divided 
that  George  D.  Klette  and  his  children  will 
get  the  25  acres  herein  willed  to  them  and 
1  further  will  and  give  to  my  said  son, 
George  D.  Klette  in  his  own  right  one-third 
part  of  a  lot  which  I  now  own  in  the  town 
of  South  Covington,  Kenton  county,  Ken- 
tucky. [Here  follows  description.]  I  fur- 
ther will  to  my  said  sou,  George  D.  Klette 
and  to  his  children  fifty  shares  of  my  stock 
in  the  Independence  k  Colemansville  Turn- 
pike Company. 

"Sth.  I  will  and  bequeath  to  my  daugh- 
ter, Sarah  A.  Rice  and  to  her  children  the 
following  described  real  estate:  [Here  fol- 
lows description.]  I  further  will  and  be- 
queath to  my  said  daughter,  Sarah  A.  Rice 
and  to  her  children  t8  take  at  the  death  of 
my  wife,  Sarah  Klette,  the  one  half  of  the 
i)0  acres  herein  willed  to  her  during  her 
life,  and  it  is  my  will  that  at  the  death 
of  oiy  said  wife,  said  50  acres  be  so  divided 
that  my  said  daughter,  Sarah  A.  Rice  and 
her  children  get  the  half  joining  the  28i 
acres  herein  willed  to  them. 

*^th.  I  will  and  bequeath  to  my  son,  Ed- 
ward B.  Klette  100  acres  of  the  land  of 
my  farm  of  160  acres  in  the  county  of  Ran- 
dolph and  state  of  Indiana.  I  also  will  and 
bequeath  to  my  said  son,  Edward  B.  Klette 
one-third  part  of  a  lot  which  I  own  in 
South  Covington,  Kenton  county;  and  his 
said  third  of  said  lot  is  to  front  33^  feet 
on  the  pike  and  to  join  the  lot  herein  willed 
to  my  son  George  D.  Klette.  I  further  will 
to  my  said  son,  Edward  B.  Klette  fifty 
shares  of  my  stock  in  the  Independence  A 
Colemansville  Turnpike  Company,  and  it  is 
further  my  will  that  in  the  event  that  my 
said  son,  Edward  B.  Klette  should  die  with- 
out issue  or  without  lineal  descendants  and 
still  owning  said  estate  that  all  of  the  es- 
tate herein  willed  or  bequeathed  to  him, 
shall  go  to,  and  be  equally  divided  between, 
his  two  brothers  and  sister,  Sarah  A.  Rice, 
and  should  either  of  his  said  brothers  of 
sister  be  dead,  then  their  children  of  such 
of  them  as  may  be  dead  shall  take  their 
father's  or  mother's  part. 

"10th.  I  will  and  bequeath  to  my  daugh- 
ter, Mary  E.  Dnrr  for  her  life  and  after 
her  death  to  her  heirs,  a  house  and  lot  in 
California,  in  Kenton  county,  Kentucky. 
[Here  follows  description.}  I  also  will  and 
devise  to  my  said  daughter,  Mary  £.  Durr, 
for  her  life  and  at  her  death  to  her  chil- 
dren a  certain  tract  of  land  in  Kenton 
county,  Kentucky,  containing  37  acres  ad- 
joining the  said  California  lot.  [Here  fol-  j 
lows  description.]  And  I  further  will  and  | 
bequeath  to  my  said  daughter,  Mary  E. 
UR.A.1917B. 


Durr  the  $700  which  is  due  and  owing  to 
me  from  the  estate  of  her  former  husband 
Ezra  F.  Armstrong,  deceased. 

''11th.  I  will  and  bequeath  to  my  daugh- 
ter, Udora  Klette  all  of  a  certain  tract  or 
parcel  of  land  in  Kenton  county,  Kentucky, 
for  her  life,  viz.:  [Here  follows  descrip- 
tion.] And  it  is  my  will  that  at  the  death 
of  my  said  daughter,  Udora  Klette,  said 
land  shall  go  to  and  vest  in  the  heirs  of 
her  body  and  if  none  such,  then  said  landis 
to  be  sold  and  th^  proceeds  divided  accord- 
ing to  law  and  it  is  my  further  will  that 
at  the  death  of  my  wife,  the  16  acres  and 
i  and  31  poles  of  my  home  fann  given  to 
my  wife,  shall  go  and  vest  in  my  said 
daughter  Udora  Klette  in  the  same  way 
and  at  her  death  to  be  disposed  ol  in  the 
same  manner  as  the  other  tract  herein 
given  to  her  is  to  go. 

"12th.  I  will  and  direct  that  my  executor 
hereinafter  named,  shall  sell  the  tract  of 
about  17  acres  which  I  now  own  on  De 
Coursey  creek  and  alao  aell  the  two  lots 
I  own  in  Independence  and  also  to  Bell  the 
04  acres  of  my  land  in  Randolph  county, 
Indiana,  not  herein  disposed  of,  and  give 
to  my  wife,  Sarah  Klette,  one  third  of  the 
proceeds  of  said  sales  and  the  other  two 
thirds  to  be  equally  divided  among  all  of 
my  children.  It  is  my  will  and  I  hereby 
give  to  my  son,  Edward  B,  Klette,  the  right 
to  designate  off  of  what  part  of  the  In- 
diana land,  the  said  64  acres  shall  be  sold. 

"13t)).  It  is  my  will  that  after  all  of  the 
legacies  are  taken  as  herein  set  out  and 
given,  that  the  surplus  of  my  estate  if  any 
shall  go  one  third  to  my  wife  and  the  re- 
mainder be  equally  divided  among  all  of 
my  children  living  and  if  ajiy  be  dead  then 
their  part  to  their  children  if  any." 

It  will  be  observed  that  by  the  seventh 
clause  of  the  will  in  question  the  property 
inTolred  in  this  controversy  is  bequeathed 
"to  my  said  son,  Qeorge  D.  Klette  and  to 
his  children."  This  language  brings  the 
caae  within  the  rule  laid  down  in  one  of 
three  lines  of  cases.  One.  class  of  cases  is 
to  the  effect  that  the  parent  takes  a  joipit 
estate  in  fee  simple  with  his,  children  then 
bom  or  thereafter  to  be  bom.  Turner  v. 
Patterson,  6  Dana>  206;  Cessna  v.  Cessna, 
4  Bush,-  516;  Powell  v.  Powell,  6  Bush, 
620,  fHi  Am.  Dec.  372;  Bell  v.  Kinneer,  101 
Ky.  271,  72  Am.  St.  Rep.  410,  40  S.  W. 
686.  Another  daas  of  cases  is  to  the  effect 
that  the  parent  takes  merely  a  life  estate, 
with  remainder  to  his  children.  Fletcher 
T.  Tyler,  92  Ky.  146,  36  Am.  St.  Rep.  584, 
17  S.  W.  282;  Smith  t.  Upton,  12  Kj.  L. 
Rep.  28,  IS  8.  W.  721;  Davis  v.  Haxdin, 
80  Ky.  672.  The  other  class  of  casM  is 
where  the  word  "children''  is  used  in  the 
sense  of  heirs.    This  oonstruction  is  adopted 
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only  in  those  cases  where,  upon  a  consid- 
eration of  the  whole  will,  it  is  evident  that 
the  words  were  used  as  words  of  limita- 
tion, and  not  of  purchase.  Childers  v. 
Logan,  23  Ky,  L.  Rep.  1239,  65  S.  W.  124; 
Moran  v.  Dillehay,  8  Bush,  434;  Hood  v. 
Dawson,  98  Ky.  285,  83  S.  W.  75 ;  Lachland 
V.  Downing,  11  B.  Mon.  32;  Williams  v. 
Duncan,  92  Ky.  125,  17  S.  W.  330.  As 
there  is  nothing  in  the  language  of  the  will 
to  indicate  that  the  word  ''children"  is  used 
in  the  sense  of  heirs,  but,  on  the  contrary, 
the  testator  plainly  indicates  what  part  of 
his  devised  estate  is  given  to  George  D. 
Klette  absolutely,  or  in  his  own  right,  it 
follows  that  the  estate  devised  to  George  D. 
Klette  and  his  children  c<«ies  within  the 
lirst  or  second  class  of  cases  above  referred 
to. 

Under  the  more  recent  decisions  of  thia 
court,  where  there  is  nothing  in  a  deed  or 
will  to  show  a  contrary,  purpose,  the  rule 
is  to  hold  an  estate  deeded  or  devised  to  a 
man  and  his  children,  or  to  a  woman  and 
her  children,  as  a  life  estate  to  the  first 
taker,  with  remainder  to  the  children.  Hall 
V.  Wright,  121  Ky.  16,  87  S.  W.  1129; 
Brumley  v.  Bnimley,  28  Ky.  L.  Rep.  231, 
89  6.  W.  182.  The  reason  given  for  this 
rule  of  construction  is  that,  if  a  joint  estate 
is  given,  the  quantity  or  interest  each  takes 
will  remain  uncertain,  and  shift  upon  the 
birth  of  each  after-born  child;  and  that  a 
testator's  intention  can  be  best  carried  out 
by  giving  to  the  son  or  daughter  a  life 
estate,  with  remainder  to  his  or  her  chil- 
dren, thus  keeping  the  estate  intact  for 
the  benefit  of  them  all.  With  these  prin- 
ciples in  view,  let  us  examine  the  will  in 
question,  and  to  this  end  consider  the  en- 
tire will,  including  the  other  devises. 

By  the  first  clause  he  devises  to  his  wife 
certain  land  *'for  and  during  her  natural 
life."  By  the  second  clause  he  devises 
other  land  to  her  *'for  and  during  her  nat- 
ural life."  By  tlie  third  clause  he  devises 
certain  other  lands  to  his  wife  *'for  and 
during  her  natural  life."  By  the  fourth 
clause  he  devises  certain  land  to  Lewis  J. 
Klette  and  his  children.  Bv  the  fifth  clause 
he  devisee  a  certain  lot  of  land  to  Lewis  J. 
Klette,  with  the  right  to  dispose  of  it  for 
his  oxin  use  and  benefit.  By  the  same 
clause  he  gives  to  Lewis  J.  Klette  and  his 
children  50  shares  of  stock.  By  the  si.xth 
clause  he  devises  to  George  D.  Klette  and 
his  children  certain  real  estate.  By  the 
seventh  clause,  the  one  in  question,  lie  de- 
vises to  George  D.  Klette  and  his  children 
one-half  of  the  50  acres  willed  to  his  wiie 
during  her  life.  He  further  directs  that 
at  the  death  of  his  wife  the  land  be  so 
divided  that  George  D.  Klette  and  his  chil- 
dren will  get  the  25  acres  therein  willed  to 
L.R.A.1917B. 


them.  He  further  gives  to  George  D.  Klette 
in  his  own  right  one  third  of  a  certain  lot. 
He  also  gives  to  him  and  to  his  children 
50  shares  of  stock.  In  the  eighth  clause 
he  devises  to  Sarah  A.  Rice  and  her  chil- 
drai  certain  real  estate.  By  the  ninth 
clause  he  gives  to  Edward  B.  Klette  certain 
property,  with  the  provision  that»  should  he 
die  without  issue  or  lineal  descendants 
while  still  owning  said  estate,  it  shall  be 
divided  between  his  two  brothers  and  his 
sister,  etc  In  the  tenth  clause  he  devises 
to  Mary  £.  Durr  for  her  life,  and  after 
her  death  to  her  heirs,  certain  real  estate. 
Another  tract  of  land  in  the  same  clause 
is  devised  to  ^lary  K  Durr  for  her  life, 
and  at  her  death  to  her  children.  By  the 
eleventh  clause  he  devises  certain  property 
to  Udora  Klette,  with  the  further  provision 
that  at  her  death  it  sliall  vest  in  the  heirs 
of  her  body,  and  if  mone  such,  the  land 
shall  be  sold  and  the  proceeds  divided  ac- 
cording to  law.  By  the  twelfth  clause  he 
gives  one  third  of  the  proceeds  of  certain 
lands  to  his  wife  absolutely,  and  directs 
that  tlie  other  two  thirds  be  equally  divided 
among  all  his  children.  By  the  thirteenth 
clause  ho  directs  the  residue  of  his  estate 
to  be  divided,  one  third  to  his  wife,  the 
remainder  equally  among  all  of  his  children. 
It  will  be  observed  that  in  four  different 
instances  the  testator  devises  certain  prop- 
erty to  his  wife  and  daughters  for  life.  He 
gives  to  his  son  Edward  a  defeasible  fee. 
He  also  gives  to  Edward  and  George  certain 
property  absolutely.  By  the  eleventh  and 
twelfth  clauses  be  gives  to  his  wife  and  all 
of  his  children  certain  property  absolutely. 
It  is  rare  that  you  sec  in  one  will  as  many 
different  kinds  of  estates  devised.  When 
the  testator  wanted  to  give  a  life  estate,  hn 
knew  exactly  what  language  to  employ  for 
that  purpose;  when  he  wanted  to  create  a 
fee»  he  had  no  difficulty  in  selecting  appro- 
priate terms;  and  when  he  wanted  to  create 
a  defeasible  fee,  the  language  employed  in 
apt  and  precise.  If  the  testator  had  not 
used  in  the  will  the  precise  terms  necessary 
to  create  the  character  of  estate  which  he 
intended  to  devise,  it  might  be  said  that 
some  uncertainty  existed  in  the  clause  under 
consideration,  and  it  should  therefore  he 
construed  as  intending  to  bestow  a  life  es- 
tate upon  George  D.  Klette.  But  when  the 
testator,  in  at  least  four  different  para- 
graphs in  the  same  will,  had  used  just  the 
precise  words  necessary  to  create  a  life  es- 
tate, it  can  hardly  be  said  that  he  aban- 
doned tlie  words,  whose  meaning  he  plainly 
understood,  although  intending  to  give  a 
similar  estate.  It  does  not  appear  that  he 
used  the  proper  terms  by  mere  inadvertence. 
The  property  in  question  is  a  part  of  the 
same  property  which  he  devised  to  his  wife 
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for  and  during  her  life,  and  it  is  liardly 
proba])le  that  he  would  have  abandoned  the 
words  necessary  to  create  a  life  estate  if 
he  intended,  upon  the  expiration  of  the 
first  life  estate,  to  create  a  second  life  es- 
tate, with  remainder  over,  in  the  same 
property.  This  conclusion  ia  strengthened 
by  tile  devise  to  Udora  Klette  of  16^  acres, 
devised  by  clause  2  to  his  wife  for  life. 
In  that  instance  he  used  language  plainly 
creating  a  life  estate  in  his  daughter.  Nat- 
urally,  if  he  had  eontemplated  giving  George 
D,  Klette  a  mere  life  estate  at  the  termina- 
tion  of  the  widow's  interest,  he  would  liave 
used  language  as  plainly  implying  his  pur- 
poee  aa  that  used  in  disposing  of  the  re- 
mainder in  the  other  property  devised  to 
hie  wife  for  life.     Furthermore,  the  clause 


in  question  provides  that  the  50-acre  tract 
shall  be  so  divided  that  George  D>  Klette 
and  his  children  will  get  the  25  acres 
''herein  willed  to  them."  This  division  is 
to  take  place  at  the  death  of  Sarah  Klette. 
The  language  clearly  indicates  that  the 
testator  intended  that  George  D.  Klette  and 
his  children  should  have  equal  rights  in 
the  property  in  question  upon  the  death  of 
SariUi  Klette.  We  therefore  conclude  that 
George  D.  Klette  and  his  children  took  a 
joint  estate  in  fee  simple,  and  Sarah  Ann 
Rice,  devisee  of  Greorge  D.  Klette,  acquired 
by  his  will  a  one-third  interest  in  the  prop- 
erty in  question. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  in  con- 
formity with  this  opinion. 


Aonolatioii — Devise  or  bequest  to  one  aaid  his  children  as  giving  the 
children  en  estate  jointly  or  in  common  with  the  parenti  or  a  remaki- 
der  i^ion  a  life  estate  in  the  parent. 

ent  takes  one  moiety  and  the  children 
the  other,  or  whether  they  share  per 
capita.*  Xor  does  it  include  the  ques- 
tion whether  or  not,  under  a  devise  or 
bequest  to  "the  children  of"  a  certain 
person  (the  parent  not  being  included 
as  a  beneficiary  of  the  gift),  the  gift 
vests  in  those  in  beii^  at  the  time  of 
testator's  death,  to  the  exclusion  of 
those  born  thereafter.* 

The  question  with  which  this  note  is 
concerned  does  not  arise  until  it  has 
been  ascertained  that  the  reference  to 
children  in  the  will  is  not  to  be  taken 
as  merely  indicative  of  the  motive  for 
the  gift,^  and  that  the  word  "children" 
is  used  as  a  word  of  purchase,  and  not 

I  Among  the  eases  passing  upon  this 
question  arc.Ix>rd  v.  Moore  (1840)  20  Conn. 
122;  Davis  v.  Sanders  (1905)  123  Ga.  177, 
51  S.  E.  298;  Proctor  v.  Smith  (1871)  8 
Rush  (Ky.)  81;  Seabury  v.  Brewer  (1869) 
53  Harb.  (N,  Y.)  662.  Ordinarily,  they  share 
per  capita. 

•  For  an  instance  of  this  sort,  see  Woo<l 
V.  McGuire  (1854)  15  Ga.  202. 

»In  McCroan  v.  Pope  (1850)  17  Ala,  612, 
where  property  was  devised  to  a  husband 
in  trust  to  pay  over  to  his  wife  annually 
"the  net  proceeds  of  the  said  estate  real 
and  personal  for  the  sole  and  separate  use 
and  maintenance  of  her  the  said  Mfiry  and 
her  children  free  from  the  control  of  her 
said  husband  the  said  George  S.  Morris  dur- 
ing her  natural  life/'  it  was  held  that  the 
words  "for  the  sole  and  separate  use  and 
maintenance  of  her  .  .  .  and  her  chil- 
dren" only  showed  the  reason  or  motive  of 
the  testator  in  making  the  bequest,  and 
did  not  reduce  the  share  or  interest  of  the 
wife  to  au  equal  share  or  proportion  with 
all  her  children. 


M*  ScopCf  €9. 
II»  ^Presumptive  nveatUng  of  testamen^ 
tnry  gift  to  one  tind  his  children, 
SO. 

III,  Indicia  tending  to  supporp  or  vary 

the  presumption  that  patients  and 
children  take  coneitrrenUy,  60, 

IV,  Indicia  which  vary  the  presump' 

tion  arlMng  where  there  are  no 
chitdren^  that  the  children  tafce 
in  sfuccessionf    78, 

/.  St^ope. 

This  note  is  addressed  to  the  inquiry 
as  to  when,  where  there  is  a  devise  or 
bequest  to  one  and  his  or  her  ehildren 
(or  in  temns  construed  as  an  equiva- 
lent), either  direetly,  as  in  the  phrase 
just  used,  or  indirectly,  as  where  the 
g^t  is  in  trust  for  one  and  his  children, 
or  to  one  for  his  own  benefit  and  that 
of  his  children,  the  parent  and  children 
tdke  coBCurrentiy,  i.  e.,  as  joint  tenants 
or  tenants  in  common,  and  when  they 
take  in  succession,  i.  e.,  the  parent  tak- 
ing as  tenant  for  life  and  the  children 
as  remaindermen.  It  includes  eases  in 
whieh,  while  the  word  "children"  was 
not  used,  the  term  actually  used 
(*'heirs,"  "issue,"  etc.)  was  held  to  de- 
note children.  Cases  in  which  the  ehil- 
dren were  n^med  instead  of  simply  be- 
ing described  as  "children,"  and  in 
whieh  the  question  was  whether  they 
took  in  succession  to  or  concurrently 
with  their  parent,  have  also  been  in- 
cluded. 

Its  seope  does  not  extend  to  the  ques- 
tion whether,  where  the  children   take 

eoncurrently  with  the  pareoat,  the  par- 
L.R.A.1«17B. 
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of  limitation.  As  to  when  it  will  be 
construed  as  a  word  of  limitation  rather 
than  of  purchase,  see  note  to  Straw- 
bridge  V.  Strawbridge,  4  L.R.A.(N.S.) 
948,  on  Conveyance  of  fee  by  devise  to 
one  and  his  or  her  child  or  children; 
the  note  to  Wills  v.  Foltz,  12  L.R.A. 
(X.S.)  283,  on  "^Children'  as  a  word  of 
purchase  or  limitation*/'  and  note  in  29 
L.R.A.(N.S.)  963,  on  the  Rule  in  Shel- 
ley's Case,  at  page  1123. 

H,  Presumptive  meaning  of  fe«fcrmen* 
i^fy  gift  to  one  and  his  chiidren. 

As  in  every  question  of  testamentary 
construction,  the  present  inquiry  re- 
solves itself  into  two  parts:  first,  what 
is  the  prima  facie  or  presumptive  mean- 


ing of  the  phrase  to  be  construed,  and 
second,  what  other  expressions  or  cir- 
cumstances tend  to  support  or  vary  that 
meaning. 

Usually  the  courts  will  •be  found  in 
agreement  as  to  what  may  be  taken  as 
the  prima  facie  meaning  of  any  given 
phrase;  but  such  is  not  the  case  here. 

The  more  generally  prevalent  view, 
which  is  based  upon  one  of  the  resolu- 
tions in  Wild's  Case,*  is  that  where 
there  is  a  bequest  or  devise  to  one  and 
his  or  her  children,  and  there  are  chil- 
dren in  existence,  it  will  be  presumed, 
in  the  absence  of  any  contrary  indica- 
tion in  the  context,  '^  that  the  parent  and 
children  were  intended  to  take  concur- 
rently.*    This  has  been  said  to  be  the 


4  In  Wild'8  Case  (1599)  6  Coke»  16.  b, 
77  Eag.  Reprint,  277.  ''this  difference  was 
resolved  for  )|^d  law,  that  if  A  devises  his 
lands  to  B  and  to  his  children  or  isHiies, 
and  he  hath  not  any  issue  at  the  time  of 
the  devise,  that  the  same  is  an  estate  tail; 
for  the  intent  of  the  devisor  is  manifest 
and  certain  that  his  children  or  issues 
should  take,  and  as  immediate  devisees  they 
cannot  take,  because  they  are  not  in  rerum 
natura,  and  by  way  of  remainder  they  can- 
not take,  for  that  was  not  his  intent,  for 
the  s^ift  is  immediate;  therefore  there  such 
words  shall  be  taken  as  words  of  limita- 
tion, scil.  as  much  as  children  or  issues 
of  his  body;  for  every  child  or  issue  ought 
to  be  of  the  body,  .  .  .  but  if  a  man 
devise  land  to  A  and  to  his  children  or 
issue,  and  they  then  have  issue  of  their 
bodies,  there  his  express  intent  may  take 
•effect,  according  to  the  rule  of  the  common 
law,  and  no  manifest  and  certain  intent 
appears  in  the  will  to  the  contrary.  And 
therefore  in  such  case,  they  shall  have  put 
but  a  joint  estate  for  life." 

•  In  Byng  v.  Byng  (1862)  10  H.  L.  Cas. 
178,  11  Eag.  Reprint,  991,  it  was  said  by 
Lord  Cranworth:  *'It  must  be  taken  as  es- 
tablished by  the  rule  of  construction  laid 
down  in  Wild's  Case  that  where  there  is  a 
devise  of  land  to  a  man  and  his  children, 
and  he  has  at  the  time  of  the  devise  no 
child,  then  prima  facie  the  word  ^children' 
shall  be  taken  to  be  a  word  of  limitation 
and  the  first  taker  shall  have  an  estate  tail; 
but.  on  the  other  hand,  if  the  first  taker 
has  children  at  the  time  of  the  devise. 
then  the  will  shall  prima  facie  be  construed 
as  giving  a  joint  estate  to  the  first  taker 
and  the  children  as  purchasers.  I  have 
qualified  the  rule  as  stated  by  Lord  Coke 
by  introducing  the  words  'prima  facie,*  l>e- 
cause  he  certainly  did  not  mean  to  state 
the  rule  as  one  which  must  take  effect  where 
a  contrary  intention  was  apparent:  and  it 
is  clear  that  in  acting  on  the  rule  in  both 
its  branches  the  courts  have  always  con- 
sidered themselves  at  liberty  to  disregard 
it  where  an  adherence  to  it  would  defeat 
the  intention  of  the  testator  as  collected 
from  other  passages  in  the  will." 
L.R.A.1917B. 


•  See  Cook  v.  Cook  (1706)  2  Vern.  .545,  2.'J 
Eng.  Reprint,  952;  Buffar  v.  Bradford 
(1741)  2  Atk.  220,  26  Sng.  Reprint,  537; 
Oates  ex  dem.  Hatterly  v.  Jackson  (1742) 
2  Strange.  1172.  03  Eag.  Reprint,  1107; 
Crone  v.  Odell  (1811)  1  Ball  &  B.  449  (ob- 
iter) ;  Paine  v.  Wagner  (1841)  12  Sim.  184. 
50  Eng.  Reprint,  1102;  Uordon  v.  Whieldon 
(1898)  11  Beav.  170,  50  Eng.  Reprint,  782, 
18  L.  J.  Ch.  X.  S.  5.  12  Jur.  988;  Mason  v. 
Clarke  (1853)  17  Beav.  126,  51  Eng.  Re- 
print, 980,  22  L.  J.  Ch.  K.  S.  956,  17  Jur. 
479,  1  Week.  Rep.  297;  Webb  v.  Bvng 
(1856)  2  Kay  <Sb  J.  669,  69  Eng.  Reprint, 
951,  4  Week.  Rep.  657;  Bvng  v.  Bvng 
(1862)  10  H.  L.  Cas.  171,  177^,  11  Eng.  Re- 
print, 991.  31  U  J.  Ch.  N.  S.  470,  7  Jur. 
X.  S.  1135,  7  L.  T.  N.  S.  1,  10  Week.  Rep. 
633;  Clifford  v.  Koe  (1880)  L.  R.  5  App. 
Cas.  (Eng.)  447.  43  L.  T.  N.  S.  322,  28 
Week.  Rep.  6.33  (obiter);  Re  Wilmot  (1870) 
76  U  T.  X.  S.  (Eng.)  416,  45  Week.  Rep. 
492;  Ximmo  v.  Stewart  (1852)  21  Ala.  682; 
Furlow  V.  Merrell  (1853)  23  Ala.  716;  Van- 
zant  v.  Morris  (1854)  25  Ala.  285;  Dryer 
V.  Crawford  (1890)  90  Ala.  131,  7  So.  445 
(obiter);  Moore  v.  Ennis  (1013)  —  DcL 
~,    87    Atl.    1009;    McCord    v.    Whitehead 

(1896)  98  6a.  381,  25  S.  E.  767;  Holt  v. 
Bowman  (1864)  33  Ga.  Supp.  129,  133; 
Biggs  V.  McCarty  (1882)  86  Ind.  352,  44 
Am.  Rep.  320;  Moore  v.  Oary  (1897)  149 
Ind.    51,   48    N.    E.   630;    Noble    v.   Teeple 

(1897)  58  Kan.  398,  49  Pac.  598;  Gill  v. 
Logan  (1850)  11  B.  Mon.  (Ky.)  231;  Allen 
V.  Hoygh  (1842)  5  Met.  (Mass.)  324; 
Jones  V.  Jones  (1861)  13  N.  J.  Eq.  2.36  (ob- 
iter);  Xoe  v.  Miller  (1879)  31  N.  J.  Eq. 
234;  Gordon  v.  Jackson  (1899)  58  N.  J. 
Eq.  166,  43  Atl.  98;  Kyte  v.  Kyte  (1907) 
73  N.  J.  Eq.  220,  67  Atl.  9.33;  Hannan  v. 
Osbom  (1834)  4  Paige  (N.  Y.)  841;  Arm- 
strong V.  Moran  (1850)  1  Bradf.  (N.  Y.) 
314;  Moore  v.  Leach  (1857)  50  N.  C.  (r» 
Jones,  L.)  88:  Coaklcy  v.  Daniel  (1858) 
57  N.  C.  (4  Jones.  Eq.)  89  (obiter)  j  Pnid- 
en  V.  Paxton  (1878)  79  N.  C.  446;  28  Am. 
Rep.  333;  Hunt  v.  Satterwhite  (1881)  85 
N.  C.  73;  Hampton  v.  Wheeler  (1888)  99 
N.  C.  222,  6  S.  K.  236;  Silllman  v.  \^^litake^ 
(1896)    119  K.  C.  89,  25  S.   E.  742;   Nou- 
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natiiral  and  ordinary  meaning  of  the 
words;''  and  it  has  been  remarked  that 
where  one  means  to  give  the  whole  to 
any  person  for  life,  and  after  the  death 
of  that  person  the  thing  to  be  divided 
among  his  children,  it  is  so  natural  to 
say  so  that  where  it  is  not  so  said  the 
aigument  is  strong  that  it  was  not  so 
intended.* 

The  rule,  of  eoorse,  has  no  appliea- 
tion  where  the  g^ft  or  devise  to  the 
children  would,  without  reference  to 
the  rule,  be  a  gift  in  succession  to,  and 
not  concurrently  with,  their  parents.* 

The  point  of  time  at  which  it  is  to  be 
inquired  whether  children  are  in  exist- 
ence is  the  teatator^B  death,  although 
Wild's  Case  fizes  this  point  of  time  at 


the  date  of  the  will.^*  It  has,  however, 
been  held  suf&cient  to  warrant  the  ap* 
plication  of  the  rale,  that  there  was  a 
known  pregnancy  at  the  time  the  will 
was  made.*^ 

Where  the  devise  is  to  several  per- 
sons ^'and  their  children,"  and  only  one 
of  them  has  children  at  the  time  the  will 
takes  effect,  all  will  nevertheless  take 
estates  jointly  with  their  children,  the 
estates  of  those  then  childless  opening 
to  vest  shares  in  their  children  upon 
birth." 

It  will  also  be  presumed  thaf  existing 
children  are  to  take,  to  the  exclusion 
of  those  born  thereafter;^*  but  where 
it  appears  that  after-bom  children  were 
meant  to  take,  the  estate  will  open  to 


sliand  V.  RodeUky  (1898)  o  Ohio  N.  P.  256; 
Jdiuson  V.  JohnfK>n  (1842)  McMull.  Eq. 
(S.  C.)  347  (obiter);  Coogler  v.  Crosby 
(1911)  89  S.  C.  508,  72  8.  E.  149;  Ganna- 
way  %'.  Tarpley  (1860)  1  C:;oldw.  (Tena.) 
572;  Bunch  v.  Hardy  (1879)  3  Lea  (Tenn.) 
543  (obiter);  Cannon  v.  Apperson  (1885) 
14  Lea  (Tenn.)  553;  Merryman  v.  Merry- 
man  (1817)  5  Munf.  (Va.)  440  (obiter); 
Vaughan  v.  Vaughan  (1899)  97  Va.  322, 
33  S.  £.  603  (obiter) ;  Fitzpatrick  v.  Fitz- 
Patrick  (1902)  100  Va.  552,  93  Am.  St. 
Rep.  976,  42  S.  £.  306;  Martin  v.  Martin 
(1903)  52  W.  Va.  381,  44  S.  £.  198  (ol>i- 
ter);  Bentley  v.  Ash  (1906)  59  W.  Va. 
64L  53  S.  £.  636. 

The  court  will  give  the  parent  a  life  in- 
terest only  where  there  is  something  to  be 
found  in  the  will  indicating  an  intention 
that  the  parent  and  children  shall  not  take 
jointly.  Rose  v.  Edsall  (1872)  19  Grant, 
Ch.  (U.  C.)  544. 

7  In  Sutton  V.  Torre  (1842)  6  Jur.  (Eng.) 
234,  it  was  said  by  Wigram,  V.  C:  *'lf 
there  be  a  bequest  of  personalty  to  a  num- 
ber of  peraons  by  name,  as  to  A,  B»  and  C, 
BO  doubrt  they  take  as  joint  tenants.  So, 
if  there  be  a  bequest  to  a  class,  as  to  chil- 
dren or  grandchildren,  they  take  as  joint 
tenaada.  Or,  if,  instead  of  being  a  simple 
bequeat  to  a  class,  a  stranger  be  added, 
still  the  legatees  take  as  joint  tenants. 
The  question  is  whether,  if  one  of  the  class 
of  legatees  happens  to  be  a  parent,  the 
case  is  the  same?  I  am  of  opinion  that, 
upon  principle,  it  is;  and  the  caHe^  seem 
to  warrant  the  conclusion  that  it  should 
be  the  same." 

In  Moushand  v.  Rodetsky  (1898)  5  Ohio 
K.  P.  256,  it  is  said  that  when  a  grant  or 
devise  is  to  A  and  his  or  her  children,  there 
is  BO  way  of  torturing  the  language  into 
meaning  that  A  only  takes  a  fife  estate, 
that  not  being  its  natural  and  ordinary 
signification. 

In  Moore  v.  £nnis  (1913)  —  Del.  — , 
87  AtU  1009.  it  is  said,  with'  reference  to 
the  rule  in  Wild's  Case,  that  "this  is  the 
natural  meaning  of  the  words.  The  gift 
••  to  the  son  as  well. as  to  his  children;  to 
the  children  as  well  as  to  the  son;  to  all 
UR.A.1917B. 


alike.  A  gift  to  several  persons  is  a  gift 
to  tliem  jointly,  and  there  is  no  reason  to 
have  a  different  rule  where  the  gift  is  to 
a  man  and  his  children.  To  change  this 
primary  meaning  one  must  go  outside  the 
words,  and,  in  place  of  the  natural  and  legal 
import  of  the  words,  grope  by  surmise  for 
some  other  meaning.  For  more  than  three 
centuries  that  has  been  an  established  rule 
of  law  as  to  real  estate.  Should  another 
meaning  be  given  to  the  words  because  the 
subject  matter  of  the  gift  is  personal  and 
not  real  property?  No  case  so  holds,  and 
no  reason  has  ever  been  suggested  why 
there  should  be  a  different  rule  applicabfe 
to  the  two  kinds  of  property." 

>  Graham  v.  Flower  (1826)  13  Serg.  & 
R.   (Pa.)   439. 

•  Re  Jones  [1910]  1  Ch.  (Sag.)  167,  7« 
L.  J.  Ch.  N.  S.  34,  101  U  T.  N.  S.  549. 

W  Wills  V.  Foltz  (1907)  61  W.  Va.  262, 
12  L.R.A.(N.S.)  283,  56  S.  K.  473;  Nimmo 
V.  Stewart   (1852)  21  Ala.  682  (obiter). 

In  2  Elinor,  Inst.  3d  ed.  84,  it  la  said  that 
what  is  meant  by  the  time  of  the  devise  is 
not  quite  settled.  "It  seems,  however,  to 
be  the  better  doctrine  that  we  are  to  un- 
derstand by  it  not  the  date  of  the  devise, 
but  the  period  when  it  is  to  take  effect* 
whether  that  be  the  death  of  the  testator 
or  a  time  subsequent  to  that." 

11  In  Mason  v.  Clarke  (1853)  17  Beav. 
126,  51  Eng.  Reprint,  980,  22  L.  J.  Ch.  N. 
S.  956,  17  Jur.  479,  1  Week.  Rep.  297,  it 
was  held  that,  under  a  bequest  to  testa- 
tor's daughter  "and  her  children  lawfully 
begotten,"  the  daughter  being  then  preg- 
nant of  a  child  who  was  afterwards  liorn 
alive,  but  who  died  in  the  testator's  life- 
time, the  intention  was  to  give  the  daugh- 
ter the  property  bequeathed  jointly  with 
her  children,  rather  than  a  life  interest 
therein,  with  remainder  over  to  her  chil- 
dren. 

"Wills  V.  Foltz  (1907)  61  W.  Va.  262, 
12  L.R.A.(X.S.)  283,  56  S.  E.  473  (obiter). 

^  Where  the  devise  is  in  terras  imme- 
diate, and  so  intended  by  tlie  testator,  and 
the  description  of  the  persons  to  take  is 
general,  there  none  that  do  not  fall  with- 
in the  description  at  the  time  of  the  tes- 
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admit  them,^*  and  it  is  no  objeetion  that 
by  this  means  the  several  estates  may 
commence  at  different  times.^ 


Instances  in  whiefa  the  rule  has  been 
applied,^^  or  in  which  it  has  been  ex- 
pressly held  that  there  was  nothing  in 


tator^s  death  can  take;  therefore  the  after- 
born  must  be  excluded.  Crone  v.  Odell 
(1811)  1  Ball  A  B.  Ir.  449. 

See  also  Alcock  v.  Ellen  (1692)  Freem. 
Ch.  185,  22  £ng.  Reprint,  1150,  in  footnote 
66,  infra. 

14  Under  a  devise  to  one  and  her  children, 
the  gift  takes  effect  immediately,  subject 
to  be  reopened  upon  the  birth  of  future 
children.  Jackson  v.  Coggin  (1859)  29  6a. 
403. 

In  Annable  v.  Patch  (1825)  3  Pick. 
(Mass.)  360,  it  vf&B  held  that  under  a  de- 
vise of  "all  the  remainder  of  my  estate 
both  real  and  personal  to  my  daughter, 
Sarah  Annable  and  the  children  born  of 
her  body,  including  all  my  wife  has  the 
improvement  of  during  her  life  after  her 
decease,"  the  daughter  and  her  children  liv- 
ing at  the  time  of  testator's  decease  took 
an  estate  as  tenants  in  common,  subject 
to  open  to  let  in  after-born  children.  The 
court  said:  "As  to  the  question  whether 
the  children  born  after  the  will  was  made 
can  come  in  for  their  shares,  we  think  that 
they  may.  *The  chiklrpn  of  her  body'  meant 
all  the  children  she  might  have.  This  will 
not  appear  to  be  a  strained  construction  of 
the  words  when  it  is  observed  that  as  to 
part  of  the  property  the  devise  was  pro- 
spective, it  being  of  a  remainder  after  a 
life  estate  to  the  widow.  If  the  devisor 
had  intended  to  limit  his  bounty  to  the 
children  living  when  he  made  his"^  will,  he 
would  have  named  them,  or  uSed  words  to 
«»how  that  he  meant  so  to  limit  it.  We 
are  therefore  of  opinion  that  it  was  the  in- 
tention of  the  testator  that  all  the  children 
should  take  under  the  will  in  equal  shares 
with  the  mother.  This  intention  may  be 
carried  into  effect  according  to  the  rules  of 
law.  As  to  that  part  of  the  will  in  which 
a  life  estate  was  given  to  the  widow,  Sarah 
and  the  four  children  living  at  the  decease 
of  the  testator  took  a  vested  remainder, 
which  remainder  may  open  to  let  in  the 
after-'born  children,  according  to  the  case 
of  Dingley  v.  Dingley  (]800)  5  Mass.  535. 
As  to  th*  residue  of  the  estate,  it  vested  in 
tSarah  and  her  four  children  on  the  death 
of  the  testator.  But  it  was  a  (qualified 
fee,  and  so  limited  as  to  admit  the  claims 
of  the  after-bom  children,  and  they  may 
hold  by  way  of  executory  devise.  Fearno. 
Contingent  Remainders,  6th  ed.  399." 

In  Martin  v.  Martin  (1903)  52  W.  Va. 
381,  44  S.  E.  198,  it  is  said  the  estate  will 
open  and  let  in  after-born  children. 

In  Bently  v.  Ash  (1906)  59  W.  Va.  641, 
53  8.  E.  636,  whei*e  testator  devised  his 
real  estate  share  and  share  alike  to  his 
seven  children,  and,  with  reference  to  the 
share  of  one  of  them,  provided:  "But  the 
share  I  will  and  bequeath  to  my  daughter 
Emmazetta  Bently,  late  Emmazetta  Knight, 
it  is  my  express  will  and  desire,  and  T  here- 
by give  the  same  to  her  and  her  child  or 
L.B.A.1917B. 


J  children  to  be  held  by  them  free  from  the 
claim  or  claims  of  control  of  her  said  hus- 
band, and  the  same  shall  be  held  and  en- 
joyed— the  said  Emmazetta  Bently  and  lier 
child  or  children  as  her  or  their  separate 
estate,  and  that  the  said  Bently  shall  not 
have  or  exercise  any  control  over  the  same 
directly  or  indirectly  in  any  manner  what- 
ever," and  the  daughter  had  at  the  date 
of  the  will  but  one  child,  some  five  months 
of  age,  it  was  held  that  as  it  was  clearly 
testator's  intention  in  using  the  phrase 
"child  or  children"  to  benefit  after-born 
children,  Emmazetta  and  all  her  children 
should  receive  equal  parts  or  undivided  in- 
terests in  the  land  devised. 

For  a  further  instance  in  which  after- 
born  children  were  let  in,  see  Lynn  v.  Hall 
(1897)  101  Ky.  738,  72  Am.  St.  Rep.  996, 
43  S.  W.  402. 

i»Oates  ex  dem.  Hatterley  v.  Jackson 
(1742)  2  Strange,  1172,  93  Eng.  Reprint, 
1107. 

win  Lenden  v.  Blackmore  (1840)  10  Sim. 
626,  59  Eng.  Reprint  759,  where  testatrix 
bequeathed  the  residue  of  her  personal  es- 
tate to  certain  persons  and  the  survivor  of 
them  for  life,"  after  both  their  deaths  to 
be  equally  divided  between  Sybilla  Ijenden 
and  Mary  Seyer,  daughters  of  my  sister, 
Elizabeth  Seyer,  and  Elizabeth  Blackmore, 
daughter  of  my  sister,  Susannah  May,  and 
her  children,"  it  was  held  that  IMrs.  Black- 
more  did  not  take  a  life  estate  with  remain- 
der to  her  children,  but  that  she  and  her 
children  living  at  the  time  of  distribution 
took  as  tenants  in  common. 

In  Paine  v.  Wagner  (1841)   12  Sim.  184, 

59  Eng.  Reprint  1102,  where  a  testator  made 
the  following  provision:  **T  recommend  the 
house  and  premises  may  l>e  disposed  of  as 
soon  as  possible  and  after  paying  all  just 
debts  may  be  equally  divided  share  and 
share  alike  .  .  .  Mrs.  Mitchell.  Mr.  and 
Mrs.  Wagner  and  children  likewise  Anna 
Harby,"  it  was  held  that  the  natural  con- 
struction Of  the  words  was  that  all  the 
parties  who  Were  either  named  or  described 
should  take  as  l)etween  themselves  as  ten- 
ants in  common. 

In  Beales  v.  Crisford  (1843)   13  Sim.  592. 

60  Eng.  Reprint  230,  where  a  testatrix  used 
the  following  expression:  "Obsen-ing  that 
Francis  Beales  and  his  family  are  my  re- 
siduary legatees  for  all  but  cash  or  monies 
so  called,"  the  vice  chancellor  said  that 
when  the  testatrix  observed  that  Francis 
Beales  and  his  family  were  her  residuary 
legatees,  she  evidently  spoke  of  more  per- 
sons than  Francis  Beales;  that  it  was  plain 
from  the  next  passage  that  she  was  speak- 
ing of  persons  who  were  living  at  the  date 
of  her  will;  and  as  it  appeared  that  Fran- 
cis Beales  had  nine  children  who  were  liv- 
in  at  that  time,  there  was  sufficient  to 
authorize  the  court  to  hold  that  by  **Fraa- 
cis    Beales    and    his    family"    the  *  testator 
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Meant  Francis  Bealee  and  his  chiMres  who 
living  at  the  time  when  she  made 
will. 

In  Wilson  v.  Maddison  (1843)  2  Yoiinge 
k  C.  Ch.  Cas.  372,  63  Eng.  Reprint,  164,.  12 
L.  J.  Ch.  N.  S.  420,  a  bequest  of  an  an- 
nuity "to  Anne  Wilson  together  with  her 
little  girl,  Louisa  and  two  little  boys  Fred- 
erick and  Octavius,  my  adopted  children, 
and  for  their  joint  maintenance"  was  held 
to  be  a  bequest  of  the  annuity  to  the  per- 
iyOUB  named  for  their  joint  lives  and  the 
life  of  the  survivor. 

In  Re  VVilmot  (1897)  76  L.  T.  N.  S. 
(£n^)  415,  where  testator,  after  creating 
certain  interests  in  his  property,  provided 
that  upon  their  termination  the  property 
should  go  ^'to  my  ward,  Mademoiselle  Ellen 
KUendii,  now  residing  with  me,  and  to  any 
lawful  issue  she  may  have,  snch  issue  tak- 
in<?  a  Tested  interest  in  my  said  property 
upon  attaining  the  age  of  twenty -one 
years/*  it  was  held  that  there  was  nothing 
in  the  case  to  take  it  out  of  the  ordinary 
rule  that  under  a  gift  of  personalty  to  A 
and  his  children,  the  parent  and  children 
take  prima  facie  concurrently  as  joint  ten- 
ants. 

In  Shaw  v.  Thomas  (1872)  19  Grant,  Ch. 
(U.  C.)  489,  where  testator  devineil  his  es- 
tate upon  trust,  inter  alia,  to  "manage  the 
aaid  premises  so  given,  granted,  demised 
and  conveyed  to  the  said  executors  in  what- 
ever manner  they  consider  most  advanta- 
geous for  my  wife  and- my  issue,  who  I  will 
and  declare  to  be  entitled  to  receive  the 
benefit  of  any  and  every  portion  of  the 
aforesaid  lands,  goods,''  etc.,  it  was  held 
that  the  widow. and  children  were  intended 
to  take  equally  and  concurrently. 

In  Rose  v.  ^dsall  (1872)  19  Grant,  Ch. 
(U.  C)  544,  where  testator  willed  to  his 
wife,  ''for  the  benefit  of  herself  and  chil- 
dren jointly,"  two  policies  of  life  insur- 
ance, ''to  have  and  to  hold  for  their  joint 
and  mutual  benefit  and  to  be  by  her  spent 
ia  the  most  judicious  and  beneficial  man- 
ner for  all,"  it  was  held  that  the  widow  and 
children  took  concurrently  and  equally. 

In  Donald  v.  Donald  (1884)  7  Ont.  Rep. 
669,  where  testator  provided:  "I  give,  de- 
vise and  bequeath  to  my  said  executor  and 
executrix  all  my  real  and  personal  property 
of  every  kind  whatsoever  for  the  beneOt 
of  my  children,  share  and  share  alike,  and 
to  my  wife  while  she  continues  my  widow, 
and  I  give  to  my  said  executor  and  execu- 
trix power  to  sell  any  part  or  the  whole 
of  my  real  property  for  the  support  and 
maintenance  of  my  said  children  and  my 
wife  while  she  remains  my  widow,"  it  was 
held  that  the  widow  did  not  take  an  im- 
mediate estate  in  the  whole,  with  reversion 
to  her  children,  but  that  she  and  the  chil- 
dren took  jointly,  she  during  widowhood  and 
they  share  and  share  alike  absolutely. 

A  bequest  to  a  married  woman  and  her 
children  born  and  thereafter  to  be  born 
^ves  them  a  joint  interest,  which  by  the 
statute  is  turned  into  a  tenancy  in  com- 
UR.A.1917B. 


moB.  Dmm  v.  Bank  of  Mobile  (1841)  2 
Ala.  162. 

In  Banks  v.  Jones  (1874)  50  Ala.  484, 
where  a  testator  directed  his  executors  to 
lay  aside  $400  annually  for  ten  years,  to 
be  managed  by  them  for  the  sole  and 
special  use  and  benefit  of  "Sarah  A.  Sher- 
rod  and  her  children,"  it  was  held  that  the 
bequest  vested  on  the  death  of  the  testa- 
tor in  Mrs.  Sherrod  and  her  two  children 
then  living. 

In  Re  Utz  (1872)  43  Cal.  200,  a  devise  to 
"Margaret  Utz  and  to  her  children"  was 
held  to  give  the  devisees  what  at  common 
law  would  have  been  a  joint  estate,  but 
which,  under  the  statute  (Acts  1855,  171), 
was  an  estate  In  common. 

In  Hoyle  v.  Jones  (1866)  35  6a.  40,  80 
Am.  Dec.  273,  a  devise  of  a  negro  to  testa- 
tor's daughter  '*and  to  the  children  of  her 
body"  was  held  to  give  the  daughtej  and 
her  children  a  joint  estate. 

In  Edwards  v.  Worley  (1883)  70  Ga.  667, 
where  testator  bequeathed  the  whole  of 
his  estate  to  his  five  children,  except  his 
daughter  Sarah,  as  to  whom  he  provided  : 
"My  will  is  that  my  son  John  Rich  take 
charge  of  all  the  property  falling  to  Sarah 
A.  E.  Edwards  and  manage  the  same  for 
the  benefit  of  her  and  her  childi'en;  and  if 
he  should  die  before  she  does  or  before  a 
settlement  with  the  children,  that  in  that 
case  the  court  of  ordinary  appoint  a  suc- 
cessor to  settle  the  same,"  it  was  held  that 
the  only  estate  which  the  children  of  Mrs. 
Edwards  could  take  in  the  property  under 
the  will  of  their  grandfather  would  be  as 
tenants  in  common  with  their  mother. 

In  New  England  Mortg*  Secur.  Co.  v. 
Gordon  (1895)  95  Ga.  781,  22  S.  E.  706, 
where  by  her  will  a  testatrix  devised  to 
her  daughters,  one  of  whom  had  children 
then  in  life,  certain  described  property,  and 
also  declared  that  "the  property  willed  to 
my  daughters  is  to  be  kept  for  theirs  and 
their  children's  own  use  and  benefit,  free 
from  the  debts  and  control  of  any  husband 
or  person  whatever,"  it  waa  held  that  the 
legal  effect  of  these  provisions  was  to  vest 
in  the  daughter  who  then  had  children,  and 
her  children,  an  estate  in  common,  at  least 
as  to  the  use. 

In  Whitfield  v.  Means  (1913)  140  Ga. 
430,  78  S.  E.  1067,  a  devise  to  a  daughter 
of  certain  property,  "to  have  said  lot  of 
land  No.  —  to  her  and  her  children,  and 
to  the  exclusion  of  all  other  persons  what- 
ever, said  lot  of  land  in  fee,  to  her  and  her 
child  and  children  all  rights  thereto  apper- 
taining," was  held  to  irest  title  in  the  daugli- 
ter  and  such  of  her  children  as  were  living 
at  the  date  of  the  will  and  at  the  death 
of  the  testator,  as  tenants  in  common. 

In  Lynn  v.  Hall  (1897)  101  Ky,  738,  72 
Am.  St.  Rep.  439,  43  8.  W.  402,  it  was  held 
that  under  a  will  by  which  testator  gave 
"to  my  daughter-in-law,  Polly  Jane  Lynn 
and  her  children,"  certain  property  "in  con- 
sideration of  the  love  and  affection  and  in 
consideration  of  her  kindness  to  me  here- 
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the  context  to  preclude  its  application," 
may  be  found  in  the  subjoined  footnotes. 
Just  what  indications  in  the  context 
tend  to  support  or  vary  the  prima  facie 
meaning  of  the  phrase  is  considered  in 
subdiv.  III.  post. 


Opposed  to  the  rule  of  constraction 
above  discussed  are  the  cases  in  which, 
as  in  Rice  v.  Klette,  ante,  45,  the  broad 
statement  is  made  that  where  there  is 
nothing  to  show  a  contrary  purpose,  a 
devise  to  a  man  and  his  children,  or  to 


tofore/*  it  was  held  that  the  daughter-in- 
law  and  her  children,  as  well  those  bom 
after  the  death  of  the  testator  aa  those 
born  before,  took  the  land  jointly. 

In  Allen  v.  Claybrook  (1874)  58  Mo.  124, 
where  a  will  directed  that  the  executor 
should  secure  the  one  half  of  the  residuary 
estate  '*by  trust  or  otherwise  for  the  bene- 
fit of  my  niece,  Mrs.  Jane  Allen  .  .  .  and 
her  children,"  and  the  fund  was  afterward 
invested  by  the  trustee  in  certain  lands 
which  were  conveyed  by  him  to  "said  Jane 
Allen  and  her  children  to  their  own  prop- 
er use,  benefit  and  behoof  forever,*'  it  was 
held  that  Jane  Allen  and  her  children  took 
an  estate  in  common  in  the  property. 

In  Kyte  v.  Kyte  (1907)  73  N.  J.  Eq.  220, 
67  Atl.  93.3,  it  Avas  held  that  the  plain 
effect  of  the  words  used  in  a  will  by  which 
testator  devised  to  his  wife  **for  lierself 
and  her  children  any  and  all  real  estate  that 
I  may  die  seised  of"  was  to  vest  a  con- 
current interest  in  the  wife  and  her  chil- 
dren. 

In  Gordon  v.  Jackson  (1899)  58  N.  J. 
Eq.  166,  43  Atl.  98,  where  a  testatrix  be- 
queathed the  remainder  of  her  estate  "to 
my  first  husband's  stepmother  and  her  chil- 
dren. Her  name  is  Mrs.  Rebecca  Hand,"  the 
court  said  that  if  the  case  had  been  one  of 
first  impression,  he  should  have  held  that 
Rebecca  Hand  took  a  life  interest,  with  re- 
mainder in  her  children;  but  that  the  rule 
of  construction,  settled  by  the  overwhelm- 
ing weight  of  judicial  sentiment,  is  that 
a  devise  or  gift  in  this  shape,  without 
more,  gives  a  concurrent  estate  to  the  par- 
ent and  children. 

In  Davis  v.  Cain  (1840)  .36  N.  C.  (1  Ired. 
Eq.)  304,  where  testator  bequeathed  a  sum 
of  money  "in  trust  for  the  separate  and 
sole  use  of  my  daughter  Ann  Davis  and  her 
children,"  and  similarly  bequeathed  to  her 
a  share  in  his  residuary  estate,  it  was  held 
that,  as  none  of  the  legatees  were  to  wait  on 
or  for  any  particular  event,  but  all  took 
their  undivided  shares  of  the  trust  fund 
immediately  on  the  death  of  the  testator, 
the  children  should  be  deemed  to  take  an 
immediate  equal  interest  with  their  mother 
in  the  legacy  so  bequeathed. 

The  rule  was  applied  in  Hunt  v.  Satter- 
white  (1881)  85  N.  C.  73,  to  a  devise  of 
lands  "in  trust  to  John  W.  Kelly  for  tlie 
benefit  of  my  daughter,  Martha  i.  Satter- 
white  and  her  children." 

The  rule  was  applied  in  Hampton  v. 
^Vheeler  (1888)  90  N.  C.  222,  6  S.  E.  236,  to 
a  devise  of  certain  realty  "to  be  the  prop- 
erty of  Alfred  Hampton  and  his  wife  Ju- 
reda  Reich  and  their  children.*' 

In  Smith  v.  Smith  (1901)  108  Tenn.  21, 
64  S.  W.  483,  where  testator,  who  had  given 
his  wife  a  life  estate  in  all  his  realty,  went 
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on  to  provide:  "After  the  death  of  my 
wife  ...  I  will  and  bequeath  to  my 
don  Samuel  F.  Smith  and  his  heirs  equal 
shares  in  my  home  farm,"  it  was  held  (the 
word  "his  heirs"  being  construed  as  mean- 
ing ''children")  that  his  son  and  the  son's 
children,  born  during  the  continuance  of  the 
widow's  life  estate,  were  entitled  to  equal 
shares  in  the  property. 

In  Wilis  v.  Foltz  (1907)  61  W.  Va.  262, 
12  L.R.A.(y.S.)  283,  56  S.  E.  473,  a  de- 
vise to  three  daughters  named  **and  their 
children,"  the  daughters  having  children  at 
the  date  of  testator's  death,  was  held  to 
confer  upon  the  daughters  and  their  chil- 
dren a  joint  estate  in  equal  portions,  and 
not  to  vest  a  fee  in  the  daugnters  alone. 

"In  Sutton  V.  Torre  (1842)  6  Jur.  (Eng.) 
234,  where  a  testator  directed  the  residue 
of  his  personal  property  to  be  divided  into 
three  parts,  one  of  which  he  gave  to  his 
daughter  "and  her  younger  children,*  it  was 
held  that  there  was  nothing  in  the  will  to 
take  it  out  of  the  operation  of  the  rule 
that  the  parent  and  children  shall  be  deemed 
to  take  as  joint  tenants. 

In  Moore  v.  Leach  (1867)  50  N.  C.  (5 
Jones,  L.)  88.  it  was  held  that  there  was 
nothing  in  a  will  by  which  testator  devised 
to  his  daughter  *'and  her  children  the  law- 
ful heirs  of  her  body"  certain  described 
property  "to  her  the  said  Eliza  Ann  Leach 
and  her  children  forever"  to  prevent  the 
application  of  the  rule,  but  that,  on  the 
contrary,  it  was  manifest  from  tlie  will 
that  the  testator  intended  that  his  daugh- 
ter and  her  children  should  take  together 
the  house  and  lots  and  other  land  which 
he  devised  to  them. 

In  1jc\\\»  v.  Stancil  (1911)  154  N.  C.  326, 
70  S.  E.  621,  M'here  testator  devised  to  his 
grandson  certain  lands  "to  him  and  his  chil- 
dren born  in  wedlock  forever,"  it  was  held 
that  there  was  nothing  to  take  the  caee 
out  of  the  operation  of  the  rule  by  which 
the  grandson  and  his  children  living  at  the 
death  of  the  testator  took  the  land  in  fee 
as  tenants  in  common;  and,  further,  that 
in  view  of  the  use  of  the  word  '*forever," 
there  could  be  no  room  to  contend  that  the 
grandson  took  a  life  estate. 

In  Graham  v.  Flower  (1826)  13  Serg.  & 
R.  (Pa.)  439,  where  testator  gave  and  de- 
vised his  residuary  estate  unto  his  nephew, 
naming  him,  and  his  nieces,  naming  them, 
"and  the  children  of  my  said  nieces,  their 
heirs  and  assigns  in  severalty;  in  the  fol- 
lowing proportions,  viz.:  two  sixths  ,  there- 
of, the  whole  into  six  equal  parts  to  be 
divided,  unto  William  Graham  his  heirs 
and  assigns  forever;  one  sixth  unto  Elea- 
nor Hoskins  and  hor  children,  their  heirs 
and  assigns  forever;  one  sixth  unto  Mar'y 
iloskins  and   her  children,  their  heirs  and 
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a  woman  and  her  ehildren,  will  be  held 
to  give  the  parent  an  estate  for  life  and 
tbe  children  the  remainder.  Where  this 
view  prevails,  it  has  been  held  imma- 
terial whether  or  not  there  are  children 
in  existence  at  the  time  the  will  was 
made  or  at  testator's  decease.^*  This 
doetrine  is  based  upon  oases  which  em- 
body a  ranch  narrower  presumption; 
namely,  that  where  the  bequest  or  devise 


is  to  a  son  and  his  children,'  or  to  a 
daughter  and  her  children,  or  to  tes- 
tator's wife  and  children,  the  general 
rule  above  stated,  which  would  give  the 
parent  and  children  concurrent  inter- 
ests, is  displaced  by  a  counter  presump- 
tion, arising  from  the  relationship  of 
the  parties,  that  testator's  intention  wns 
to  give  the  parent  an  estate  for  life.** 
The  reasons  assigned   for  this  counter 


assigns  forever;  one  sixth  unto  Henrietta 
Flower  and  her  children,  their  heirs  and  as- 
sig^is  forever;  and  the  other  sixth  unto 
Catharine  Robinson  and  her  child,  their 
heirs  and  assigns  forever.  And  it  is  my 
vill  that  their  shares  be  secured  by  my 
executor,  to  my  heirs  who  have  husbands," 
it  was  held  that  there  was  no  such  intent 
so  plainly  expressed  in  the  will  as  to  coun- 
teract the  immediate  devise  to  each  niece 
and  her  children,  who  accordingly  took  con- 
currently. 

usee  Keown's  EsUte  (1013)  238  Pa. 
343,  86  Atl.  270,  set  out  in  footnote  19,  in- 
fra; and  Chambers  v.  Union  Trust  Co. 
(1912)  235  Pa.  610,  84  Atl.  512,  in  which 
the  court,  after  reviewing  a  number  of  the 
earlier  Pennsylvania  cases,  says  that  it 
mty  be  taken  as  establiRlied  that  the  sec- 
ond resolution  in  Wild's  Case  (1609)  6  Coke, 
16b,  77  Bttg.  Reprint,  277,  is  not  the  law 
in  Pennsylvania. 

19  In  Wilson  v.  McMullen  (1888)  4  Ky. 
L.  Rep.  805,  where  a  testator  directed  that 
the  share  of  one  of  his  daughters  should 
be  placed  in  the  hands  of  a  trustee,  who 
should  rent  out  and  manage  ''her  interest" 
for  the  benefit  of  her  **and  children/'  it 
was  held  that  the  testator's  daughter  took 
a  life  estate  and  her  childi'eii  the  remain- 
der. 

In  Frank  v.  Unz  (1891)  91  Ky.  621,  16 
S.  W.  712,  a  devise  to  testator's  wife  **for 
her  own  use  and  the  benefit  of  her  children 
forever"  was  regarded,  in  view  of  the  rule 
existing  in  the  case  of  devises  by  a  hus- 
band to  a  wife  and  children,  and  of  the 
fact  that  the  words  used  gave  the  wife  only 
the  use,  as  giving  the  wife  a  life  estate, 
with  remainder  to  the  children  in  fee. 

In  Brand  v.  Rhodes  (1895)  17  Ky.  L. 
Rep.  97,  30  S.  W.  597,  where  testator  be- 
qneathed  to  his  wife  "the  house  and  lot  on 
which  I  now  live  together  with  household 
and  kitchen  furniture  as  a  homestead  for 
her  and  my  children  by  her,"  it  was  held 
that  there  was  nothing  in  the  will  to  take 
the  case  out  of  the  general  rule  of  con- 
Hnietion  by  which,  in  such  cases,  the  wife 
is  deemed  to  take  a  life  estate,  that  she 
may  thus  manage  and  control  the  property, 
and  thereby  raise  and  educate  the  children, 
and  the  children  the  remainder. 

In  Adams  v.  Adamn  (1898)  20  Ky.  L. 
Rep.  665,  47  S.  W.  335,  a  devise  of  testa- 
tors residuary  estate  to  his  daughter  '*and 
her  children  in  their  exclusive  right"  was 
regarded  as  giving  the  daughter  a  life  es- 
tate, with  remainder  to  tbe  cliildren,  the 
4*ourt  saying  that  if  such  a  devise  should 
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be  construed  as  giving  a  joint  estate,  the 
quantity  of  interest  each  would  take  would 
remain  uncertain  and  would  shift  on  the 
birth  of  each  after-born  child, — a  condition 
of  affairs  which  the  testator  would  hardly 
be  supposed  to  have  intended  to  create. 

In  Kuhn  v.  Kuhn  (1902)  24  Ky.  L.  Rep. 
112,  68  S.  W.  16,  where  testator  devised 
to  his  daughter  a  farm,  adding:  "I  give 
thiH  farm  to  her  and  her  children,  to  be 
theire  with  all  its  appurtenances,"  it  was 
held  that  tbe  daughter  took  a  life  estate 
only,  with  remainder  in  fee  to  her  children. 

In  Sims  v.  Skinner  (1904)  118  Ky.  573, 
81  S.  W.  703,  where  a  testator  devised  all 
his  property  to  his  daughter  **and  her  chil- 
dren," she  having  at  his  death  and  the  pro- 
liate  of  his  will  four  living  children,  it  was 
held  that  there  %vas  nothing  in  the  will  to 
take  the  case  out  of  the  general  rule  that, 
in  the  case  of  a  gift  from  a  father  to  his 
daughter  and  her  children,  the  daughter 
takes  a  life  estate,  with  remainder  to  the 
children. 

In  Smith  v.  Smith  (1905)  119  Ky.  899.  85 
S.  W.  169,  a  will  containipg  the  followin;^ 
provinions:  **I  also  give  to  my  wife  100 
shares  of  bank  stock  in  the  Farmer's  Nat. 
Bank  o£  Richmond,  Ky.  at  her  death  this 
property  goes  to  my  sou  and  his  children. 
I  also  i^ive  to  my  wife  diuring  her  life  140 
acres  of  land  [describing  it]  at  her  death  to 
my  son  and  his  children,"  it  was  held  that 
aside  from  the  general  presumption  exintin^ 
in  such  a  case,  as  the  testator  had  made  a 
distinct  difference  in  the  devises  to  his 
son,  having  devised  certain  other  real  es- 
tate to  him  absolutely,  the  son  should  be 
deemed  to  take  a  life  estate  only,  with  re- 
mainder to  his  children. 

In  Haydon  v.  Lay  ton  (1910)  —  Ky.  —, 
128  S.  W.  90,  a  will  by  which  testator  b< - 
queathed  "the  whole  of  my  estate  not  here- 
by speciAcally  devised,  to  my  executors  in 
trust  for  Ann,  Eliza,  KUen  and  her  children. 
Ann,  Jim,  Kate  and  Agnes  and  such  other 
children  as  Ellen  may  hereafter  have,"  wns 
held,  in  accordance  with  the  establislied 
rule,  to  give  Ellen  a  life  estate,  with  re- 
mainder to  her  children. 

The  same  rule  is  applied  in  Burns  v. 
Moseley  (1915)  162  Ky.  199,  172  S.  W.  521. 
to  a  case  in  which  a  father  devised  certain 
lands  to  his  daughter  "and  her  children  if 
she  should  have  any  living,  and  should  she 
have  no  bodily  heirs  living,  then  it  is  to 
go  to  mv  legal  heirs." 

In  Duncan  v.  King  (1915)  163  Ky.  577, 
174  S.  W.  34,  where  a  testator  having  a 
daughter,  who,  at  the  time  of  his  death. 
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presumption  are,  in  the  case  of  a  devise ,  part  in  fee  simple,  this  part  of  the  es- 
to  testator's  wife  and  children,  that ;  tate  might  pass  to  some  stranger  in 
otherwise,  if  the  wife  were  to  take  a  i  blood  to  the  husband, — a  possibility  not 


was  a  young,  married  woman,  about  twenty 
years  of  age,  with  one  living  child,  after 
giving  his  wife  all  his  property  during 
widowhood  directed  that,  at  her  death  or 
marriage,  his  estate  should  "be  equally  di- 
vided between  my  three  children/'  naming 
them,  adding,  "and  it  is  also  my  will  that 
my  daughter,  Mary  A.  Glenn  hold  the  money 
:ind  property  which  may  be  her  portion 
only  in  trust  for  her  children  which  she  now 
has  or  may  hereafter  have  .  .  .  I  having 
only  one  daughter  I  feel  desirous  to  provide 
and  secure  to  her  heirs  the  small  pittance 
1  as  their  grandparent  can  give  or  leave 
them,*' — it  was  held  that  it  was  the  inten- 
tion of  the  testator,  as  gathered  from  the 
language  of  the  instrument  and  the  situ- 
ation of  the  parties  and  their  relation  to 
each  other,  that,  after  the  death  of  his 
wife,  one  third  of  his  property  should  go 
to  his  daughter  for  her  life,  and  ultimately 
to  her  children  in  fee. 

In  Brock  v.  Brock  (1016)  168  Ky.  847, 
183  S.  W.  213,  where  testator  devised  cer- 
tain property  Ho  my  daughter  Fannie  Crom- 
well Dorsey  and  children,"  it  was  held  that 
as  it  was  clear  that  the  testator  intended 
not  only  that  his  daughter  should  enjoy 
the  estate,  but  that  her  children,  born  and 
to  be  born,  were  to  have  a  beneficial  in- 
terest therein,  such  intention  should  be  ef- 
fectuated by  giving  a  life  estate  to  the 
daughter  and  the  remainder  to  her  children. 

In  Lacey  v.  Lacey  (1916)  170  Ky.  168, 
185  S.  W.  495,  where  a  husband,  a  short 
time  after  his  marriage,  and  before  the 
birth  of  any  children,  made  a  will  by  which 
hc»  bequeathed  to  his  wife  '^everything  of 
every  kind  and  description  real  and  per- 
sonal I  may  have  or  acquire,  for  her  sole 
use  and  benefit  and  to  any  children  which 
may  be  born  to  us,"  it  was  held  that  al- 
though it  was  clearly  his  purpose  that,  if 
no  children  should  be  boi'n  to  them,  his  wife 
should  have  his  whole  estate,  it  was  equally 
clear  that,  in  the  event  that  should  happen, 
he  intended  to  provide  for  both,  and  that, 
in  the  light  of  the  subsequent  birth  of  the 
children,  the  testator  having  such  a  contin- 
gency in  view  at  the  time  the  will  was  writ- 
ten, there  was  no  reason  why  the  will  should 
not  be  construed  as  if  the  children  had 
been  in  existence  at  the  time  it  was  made; 
and  therefore  that  there  was  no  reason  why 
the  general  rule  of  interpretation  that  a 
devise  by  a  husband  and  father  to  his  wife 
and  children  should  be  construed  to  be  a 
devise  to  his  wife  for  life  and  to  the  chil- 
dren in  remainder,  in  the  absence  of  any- 
thing in  the  instrument  to  show  a  contrary 
intent,  should  not  be  applied. 

In  Noe  V.  Miller  (1879)  31  N.  J.  Eq.  234, 
the  following  testamentary  provision:  *'I 
do  give  unto  my  daughter,  Elizabeth  M. 
Xoe,  wife  of  John  Noe,  one  share  in  addi- 
tion to  what  she  has  already  had,  her  said 
husband  not  to  have  any  control  of  said 
legacy  but  to  be  hers  and  her  child's  or 
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children's  forever;  but  in  case  she  should 
die  leaving  no  child  or  children  the  said 
legacy  may  be  claimed  by  my  other  children 
according  to  the  tenor  of  my  will,'*  it  was 
held  that,  although  there  was  no  doubt  that 
the  testator  intended  the  children  of  his 
daughter  Elizabeth  should,  by  force  of  his 
will,  take  some  interest  in  the  share  he  gave 
their  mother,  he  had  failed  to  make  clear 
precisely  what  he  intended  to  give  to  them, 
and  that  it  would  be  more  consonant  with 
his  probable  intention  that  the  daughter 
should  take  an  estate  for  life,  with  remain- 
der to  her  children,  than  that  they  should 
share  equally  wuth  their  parent  at  once. 
But  in  Gordon  v.  Jackson  (1899)  58  N.  J. 
Eq.  166,  43  Atl.  98.  it  is  said  that  the  case 
of  Noe  v.  Miller  (N.  J.)  supra,  was  taken 
out  of  the  general  rule  by  the  phrase,  "her 
said  husband  not  to  have  any  control  of  the 
said  legacy."  [For  discussion  of  the  effect 
of  this  phrase,  see  text  and  footiiotes  60-64, 
infra.] 

In  Forest  Oil  Co.  v.  Crawford  (1896)  23 
C.  C.  A.  55,  37  U.  S.  App.  408,  77  Fed. 
106,  it  was  held  that  under  a  devise  '*to 
my  son  Matthew  and  to  his  children/'  pro- 
vided he  should  pay  certain  legacies,  the 
son  took  a  life  estate,  with  remainder  to 
his  children.  And  the  Pennsylvania  su- 
preme court,  in  Crawford  v.  Forest  Oil  Co. 
(1904)  208  Pa.  5,  57  Atl.  47,  construing  the 
same  will,  placed  upon  it  the  sanote  con- 
struction. 

In  Vaughan's  Estate  (1911)  230  Pa.  554, 
79  Ath  750,  it  was  held  that  where  the 
language  employed  by  the  testator  consti- 
tutes the  setting  aside  of  a  child's  share,  to 
be  held  in  trust  for  him  or  her  and  his 
or  her  children,  the  parent  takes  a  life  es- 
tate, with  remainder  to  the  children  in  fee. 

In  Elliott  v.  Diamond  Coal  &  Coke  Co. 
(1911)  230  Pa.  423,  79  Atl.  708,  a  will  by 
which  testator  devised  to  his  daughter,  nam- 
ing her,  a  farm,  "to  have  and  to  hold  unto 
my  said  daughter  and  her  children  forever,^ 
it  was  held  that,  under  the  prevailing  rules 
of  construction  in  Pennsylvania,  the  gift 
was  one  of  a  life  estate  to  the  mother,  with 
remainder  in  fee  to  the  children  as  a  class. 

In  Keown's  Estate  (1913)  238  Pa.  343, 
86  Atl.  270,  where  testator,  who  had  given 
his  daughters  shares  in  the  residue  of  his 
estate,  went  on  to  provide:  ''The  shares  be- 
queathed to  my  daughters  is  for  their  own 
separate  use  and  that  of  their  children 
should  they  have  any,  and  is  in  nowise  to 
be  subject  to  transfer  by  other  parties,"  it 
was  held  that  a  daughter  took  a  life  es- 
tate, with  remainder  in  the  children  who 
might  be  living  at  her  death,  the  court  say- 
ing: "The  reason  of  the  rule  lies  in  the 
fact  that  the  devise  to  children  is  to  them 
as  a  class  which  cannot  be  ascertained  un- 
til the  death  of  the  parent,  when  the  possi- 
bility of  issue  is  extinct,  and  the  parent  can 
therefore,  from  necessity,  take  only  a  life 
estate.    It  is  immaterial  to  the  application 
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to  be  snpposed  eonsosant  to  his  wishes 
and  intentionB.'^  In  the  case  of  devises 
to  a  SOD  or  daughter  and  his  or  her  chil* 
dren,  the  reasons  given  are,  that  it  is 
not  to  be  supposed  that  the .  testator 
meant  to  give  such  an  estate  that  the 
quantity  of  interest  each  takes  will  re- 
main uncertain  and  shift  at  the  birth 
of  each  after-bom  ehild,*^  and  that  the 
provision  made  for  the  son  or  daughter 
will  be  diminished.'*  The  reason  given 
in  Eeown's  Estate  (1913)  238  Pa.  343, 
86  Atl.  270,  ''that  the  devise  to  children 
gives  to  them  as  a  class  which  oannot 
be  ascertained  until  the  death  of  the 
parent,  when  the  possibility  of  issue  is 
extinct,  and  the  parent  can  therefore, 
from  necessity,  take  only  a  life  estate,'' 
is  pure  nonsense,  as  it  assumes  the  very 
point  to  bo  decided,  i.  e.,  that  the  gift 
to  the  children  is  not  immediate. 

Opinions  have  differed  as  to  whether 
this  counter  presumption  is  a  proper 
one.**  Its  insubstantial  character  is  in- 
dicated by  the  fact  that  so  many  differ- 


ent reasons  have  been  assigned  for  it; 
and  it  may  be  urged  against  it,  that  if 
the  testator  meant  the  parent  to  take 
a  life  estate,  it  would  be  both  easy  and 
natural  to  say  so.  While  the  relation- 
ship between  the  testator  and  the  per- 
son named  as  parent  may  properly  be 
taken  into  consideration  as  bearing  on 
the  question  whether  the  testator  in- 
tended such  parent  to  enjoy  the  whole 
(from  which  it  follows  that  the  children 
take,  not  concurrently,  but  in  succes- 
sion; see  footnote  50,  infra),  it  should 
not  be  treated  as  sufficient  in  itself  to 
establish  that  intention.  So  to  hold  is 
to  come  perilously  near  to  making  a 
will  for  the  testator. 

This  counter  presumption  has  had  its 
chief  recognition  in  the  courts  of  Ken- 
tucky and  Pennsylvania;  but  has  made 
little  or  no  headway  in  other  jurisdic- 
tions.'^ Out  of  it  has  grown  the  sup- 
posed rule  stated  in  Rice  v.  Klettb, 
ante,  45,  and  some  other  cases.  It  does 
not,   however,   seem   to   have   been   ap- 


of  the  rale  that  there  are  no  children  in  ex- 
istence when  the  will  is  made." 

In  Hall  V.  Hall  (1011)  84  Vt.  250,  33 
L.R.A.(NJS.)  101,  70  Atl.  071.  Ann.  Caa. 
1913A,  490,  the  court  approved  of  the  rule 
that  when  a  devise  is  to  a  wife  and  her 
children,  and  there  ia  nothing  in  the  will 
to  indicate  a  different  intention,  it  will  be 
inferred  that  the  wife  ia  to  take  a  life  ea- 
tate  only,  and  the  children  are  to  take  in 
remainder. 

See  also,  in  this  connection,  caaes  in  foot- 
notea  20-22,  infra. 

MHood  V.  Dawaon  (1805)  08  Ky.  285, 
33  S.  W.  76;  Brand  v.  Rhodes  (1895)  17 
Ky.  L.  Rep.  97,  30  S.  W.  597. 

nin  Adams  v.  Adams  (1898)  20  Ky.  L. 
Rep.  656,  47  S.  W.  335,  it  ia  said  that  if  a 
joint  estate  is  given,  tte  quantity  of  in- 
terest each  takes  will  remain  uncertain  and 
shift  on  the  birth  of  each  after-born  child; 
for  confeeaedly  in  such  cases  the  devise 
opens  np  for  the  'benefit  of  all  the  children, 
whether  in  existence  at  the  time  the  will 
speaks  or  not;  aad  that  it  is  hardly  to  be 
supposed  that  the  teatator  intended  to  cre- 
ate such  an  estate. 

The  aame  doctrine  waa  adhered  to  in 
Sims  V.  Skinner  (1904)  118  Ky.  573,  81  6. 
W.  703,  the  conrt  aaying  that  Avhile  ordi- 
narily gifts  and  conveyances  to  a  mother 
and  her  children,  or  a  father  and  his  chil- 
dren, will  create  a  joint  tenancy,  a  different 
rule  of  construction  should  prevail  for  gifts 
from  a  father  to  hia  daughter  and  her  chil- 
dren, or  to  a  son  and  hia  children,  or  from  a 
hatband  to  a  wife  and  children,  for  the  rea- 
son stated  in  Adams  v.  Adams  (Ky.)  aupra. 

ttln  Noe  V.  Miller  (1870)  31  N.  J.  Eq. 
234,  it  is  said  iliat  it  is  much  more  nat- 
ural and  reasonable  to  conclude,  where  a 
father  makes  a  bequest  of  a  particular  sum 
nr  fund  to  a  child  and  also  the  children  of 
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such  child,  jointly,  without  indicating  in 
any  way  when  their  enjoyment  shall  com- 
mence, that  he  intends  the  parent  shall  have 
simply  the  income  or  produce  during  life, 
and  that  the  principal  shall  go  to  the  chil- 
dren on  the  death  of  their  parenta,  than 
that  he  meant  that  his  grandchildren  should 
share  equally  w^ith  their  parents  at  once, 
and  have  a  right  to  demand  a  division  of 
the  fund  as  soon  as  it  is  payable. 

njn  Re  Jones  [1010]  1  Ch.  (Eng.)  167,  it 
was  said  by  Joyce,  .!.,  that  *'a  priori,  it  is 
in  the  highest  degree  improbable,  if  not  im- 
possible, that  a  rational  testator  should  give 
or  devise  property  to  a  child  and  his  or 
her  children  as  a  class,  or  so  as  to  make 
them  take  not  in  succession,  but  concur- 
rently. In  his  book  on  the  construction  of 
wills,  the  late  Mr.  Vaughan  Hawkins  says, 
in  Appendix,  II.,  page  316,  after  discussing 
the  law:  'It  is  conceded  that,  notwith- 
standing these  cases,  the  rule  as  at  present 
established  requires  some  aid  from  the  con- 
text to  convert  the  gift  to  the  children  into 
a  gift  in  remainder,  and  that  without  such 
aid  the  force  of  the  expressions  themselves 
is  to  cause  the  parent  and  children  to  take 
concurrently.  The  opposite  rule,  however, 
if  established,  would  no  doubt  be  a  con- 
venient and  probably  beneficial  rule  of  con- 
struction.' " 

«4In  Newill  v.  Newill  (1872)  L.  R.  7 
Ch.  Eng.  252,  41  L.  J.  Ch.  N.  R.  432,  26 
r^  T.  X.  S.  175,  20  Week.  Rep.  308,  it  was 
said  by  Lord  Hatherly,  L.  C,  that  there  is 
no  absolute  rule  of  construction  by  which, 
in  the  case  of  a  gift  to  a  wife  in  trust 
for  herself  and  her  children,  the  court  will, 
from  some  presumed  intent  on  the  part 
of  the  testator,  lay  hold  of  every  small 
circumstance  to  support  the  concluRion  that 
the  testator  intended  what  the  court,  upon 
some  presumed  rule,  conceives  to  be  his  most 
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plied  in  Kentueky  outside  of  cases  in 
which  the  testator  was  the  husband  or 
father  of  the  person  named  as  parent; 
though  in  Pennsylvania  it  has  been  ap- 
plied where  the  relation  of  the  testator 
to  the  parent  was  that  of  brother  ••  or 
uncle.'^  It  has  no  application  where  it 
appears  that  the  children  are  not  to 
take  as  a  class.*^ 

According  to  the  doctrine  in  Wild's 
Case  (1599)  6  Coke,  16b,  77  Bng.  Re- 
print, 277,  if  one  devises  land  to  an- 
other and  his  children  or  issue,  and  such 
other  has  not  any  issue  at  the  time  of 
the  devise,  the  word  "children"  or  "is- 


sue" shall  be  taken  as  a  word  of  limita- 
tion, thereby  giving  the  parent  an  estate 
tail.^  This,  however,  is  not  a  rule  of 
law,  but  a  rule  of  construction,**  and 
accordingly  does  not  apply  where  the 
effect  of  its  application  will  be  to  defeat 
rather  than  to  promote  the  testator's 
intention  to  benefit  the  children;  as 
where  estates  tail  are  by  statute  con- 
verted into  a  fee  in  the  first  taker,**  or 
where  the  subject  of  the  gift  is  personal 
property,  the  effect  of  the  application 
of  the  rule  to  which  would  be  to  give 
the  parent  an  absolute  interest,*'  or  the 


natural  intention  a  priori,  and  will  modify 
such  a  bequest  into  a  bequest  to  the  wife 
for  life,  with  remainder  to  the  children. 

MIn  Fox  V.  Dunmon  (1801)  4  Phila. 
(Pa.)  323,  it  was  held  that  under  a  devise 
to  the  testator's  sisters  and  their  children, 
the  sisters  took  an  estate  for  life,  with  re- 
mainder to  their  children. 

M  In  Chambers  v.  Union  Trust  Co.  (1912) 
235  Pa.  610,  84  Atl.  512,  where  testator  de- 
vised his  farm  to  his  nephew,  naming  him, 
''and  to  his  children;  but  in  case  he  should 
die  without  legal  issue  then  it  is  to  go  to 
the  heirs  of  my  father  as  directed  by  the 
intestate  laws  of  Pennsylvania,"  it  was  held 
tiiat  although  the  nephew  had  no  children 
living  at  the  time  of  testator's  decease,  the 
gift  was  to  be  construed  as  one  to  the 
nephew  for  life,  with  remainder  to  his  chil- 
dren. 

S7In  Hazelett  v.  Farthing  (1893)  94  Ky. 
421,  42  Am.  St.  Rep.  365,  22  S.  W.  646, 
where  testator  devised  property  "to  my  be- 
loved wife  and  children,"  naming  them,  but 
purposely  omitting  to  name  one  of  his  chil- 
dren, and  naming  a  stepson,  it  was  held  to 
be  plain  that  the  testator  intended  to  give 
to  his  wife,  not>a  life  estate,  with  remain* 
der  to  the  others  named,  but  a  joint  and 
equal  interest  in  the  property  with  them. 

MSee  footnote  4,  supra,  for  statement  of 
the  resolutions  in  Wild's  Case. 

»In  Carr  v.  Estill  <1865)  16  B.  Mon. 
(Ky.)  309,  63  Am.  Dec.  548,  it  is  said  that 
although,  where  lands  are  devised  to  a  per- 
son and  his  children,  the  words  abstractly 
and  literally  import  an  immediate  gift  not 
only  to  the  devisee  in  esse,  but  to  his  or 
her  children  also,  yet,  if  there  be  no  chil- 
dren at  the  time,  it  does  not  necessarily  fol- 
low, as  seems  to  have  been  supposed,  that 
it  was  not  the  testator's  intent  that  the 
children  should  take  by  way  of  remainder. 

30  In  Turner  v.  Ivie  (1871)  5  Heisk. 
(Tenn.)  222,  it  is  said  that,  in  view  of  the 
abolition  of  estates  tail  in  Tennessee,  the 
rule  in  Wild's  Case  should  no  longer  be  rec- 
o^ized  as  a  rule  of  testamentary  construc- 
tion. 

And  see,  to  like  purport,  Carr  v.  Estill 
(Ky.)  supra. 

31  The  question  has  been  raised  whether 
the  first  branch  of  the  rule  in  Wild's  Case, 
namely,  that  where  there  is  a  gift  to  a  per- 
Ii.R.A.1917B. 


son  and  his  or  her  children^  and  no  children 
are  in  existence,  the  word  "children"  will  be 
regarded  as  a  word  of  limitation,  and  not 
of  purchase. — applies  in  a  case  of  a  bequest 
of  personalty,  for  the  reason  that  the  words 
which  will  raise  an  estate  tail  in  the  case 
of  realty  will  give  the  first  taker  an  ab- 
solute interest  in  the  case  of  personalty, 
thereby  defeating  instead  of  effectuating 
testator's  intention  to  benefit  the  children. 
The  question  was  discussed  in  the  case  of 
Stokes  V.  Heron  (1845)  12  Clark  &  F.  183, 
8  Eng.  Reprint,  1361,  9  Jur.  563,  3  Eng. 
Rul.  Cas.  160,  where,  however,  the  point  was 
not  decided  by  the  House  of  Lords,  althougli 
I^rd  Brougham  expressed  the  opinion  that 
the  rule  applied  equally  to  gifts  of  personal 
as  well  as  of  real  estate.  Sir  John  Rorailly 
in  Audslev  v.  Horn  (1858)  26  Beav.  195. 
53  Eng.  Reprint,  872,  affirmed  in  (1859)  1 
De  G.  F.  &  J.  226,  45  Eng.  Repnnt,  345, 
29  L.  J.  Ch.  N.  S.  201,  6  Jur.  N.  S.  205,  8 
Week.  Rep.  150,  states  that  the  applica- 
bility of  the  rule  to  bequests  of  personalty 
has  been  disputed  in  a  great  variety  of 
cases,  such  as  Knight  v.  Ellis  (1789)  2 
Bro.  Ch.  570,  29  Eng.  Reprint,  312;  Buflfar 
V.  Bradford  (1741)  2  Atk.  220,  26  Eng.  Re- 
print, 537;  and  Stone  v.  Maule  (1829)  2 
Sim.  490,  57  Eng.  Reprint,  871,  29  Revised 
Rep.  150.  In  discussing  the  point  he  further 
said:  "Upon  a  review  of  the  whole  of  the 
cases  upon  this  subject,  I  think  that,  settings 
aside  some  contradictory  decisions,  whroh  it 
is  not  very  easy  to  reconcile,  the  tendency 
of  modern  decisions  has  been,  in  cases  like 
the  present,  to  hold  that,  in  personalty,  the 
bequest  gives  an  interest  for  life  to  the 
mother,  with  an  interest  in  remainder  to 
the  children.    Thus,  in  Crawford  v.  Trotter 

(1819)  4  Madd.  Ch.  361,  20  Revised  Rep. 
312,  56  Eng.  Reprint,  788,  a  bequest  to  one 
and  her  children  was  held  to  give  an  in- 
terest for  life  to  the  mother,  with  remainder 
to   her   children;    and    in    Morse   v.    Morse 

(1820)  2  Sim.  485,  57  Eng.  Reprint,  869,  28 
Revised  Rep.  147,  a  bequest  of  a  sum  of 
money  to  the  testator's  daughter  and  her 
children  was  held  to  give  an  interest  for 
life  in  the  daughter,  with  remainder  to  all 
her  children.  I  certainly  cannot  say  that 
cases  are  not  to  be  found  in  the  books  which 
it  is  not  easy  entirely  to  reconcile  with  this 
view  of  the  subject;  but  I  think  that  the 
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eontezt  shows  that  the  children  are  to 
take  as  purchasers.^ 

It  has  been  held  that  the  rule  in 
Wild's  Case  does  not  apply  where  the 
devise  is  to  a  trustee  for  the  sole  and 
separate  use  of  a  woman,  and  to  her 
children,  and  not  directly  to  her  and  her 
children,  as  in  such  a  case  there  is  no 
necessity  for  construing  the  word  "chil- 
dren*' to  be  a  word  of  limitation,  for 


the  purpose  of  efTectuating'  the  intention 
of  the  testator.** 

Where  the  rule  is  held  not  to  apply, 
the  presumption  seems  to  be  that  the 
parent  takes  an  estate  for  life,  with  re- 
mainder to  the  children.  The  decisions 
in  which  this  presumption  has  been  ap- 
plied, or  in  which  a  like  result  has  been 
reached  with  the  aid  of  the  context,  may 
be  found  in  the  subjoined  footnote.** 


view  I  have  stated  is  that  which  is  most 
wnsistent  with  the  line  of  modern  cases 
and  their  tendency,  and  generally  most  in 
accordance  with  the  spirit  and  intention  of 
the  testator  in  these  caneH.  I  sIho  find  that 
I  have,  npon  two  former  occasions,  adopted 
the  same  view;  viz.,  in  Dawson  v.  Bourne 
<18(>2)  16  Beav.  29,  61  Eng.  Reprint,  686, 
and  in  Jeffery  v.  De  Vitre  (1867)  24  Beav. 
2fl6.  53  Eng.  Reprint,  872." 

So  in  Re  Wilmot  (1897)  76  L.  T.  N.  S. 
(Eng.)  415,  45  Week.  Rep.  492,  it  is  held 
that  the  rule  in  Wild's  Case  has  no  appli- 
cation to  personalty;  and  in  Re  Jones 
[1910]  1  Ch.  (Bug.)  167,  79  L.  J.  Ch.  N.  S. 
34.  101  L.  T.  N.  S.  549,  it  is  said  to  be  well 
settled  that,  as  to  personalty,  the  rule  in 
Wiid*B  Case  has  no  application. 

«Tn  Bnffar  v.  Bradford  (1741)  2  Atk. 
220.  26  Eng.  Reprint  537,  where  there  was  a 
gift  of  a  share  of  a  residuary  estate  "to 
my  niece  Buffar  and  children  born  of  her 
!)ody,"  and  another  gift,  in  an  event  men- 
tioned, of  a  further  share,  by  a  direction 
that  "snch  part  shall,  when  the  time  of  pos- 
9es«)ion  comes  go  to  Mrs.  BufTar  and  her 
children,  because  they  will  have  then  four 
of  the  eight  parts,"  and  Mr«.  Buffar  had 
no  children  at  the  date  of  the  will,  and 
predeceased  the  testator,  leaving  issue,  it 
was  held  that  the  words  "when  the  time 
of  possession  comes"  indicated  that  the 
word  "children"  was  not  a  word  of  limita- 
tion. 

» Turner  v.  Ivie  (1871)  5  Heisk.  (Tenn.) 
222. 

Win  Paine  v.  Wagner  (1841)  12  Sim. 
184.  59  Eng.  Reprint,  1102,  Vice  Chancellor 
Sh  Ad  well  said  that  he  understood  the  law 
to  be  that  if  there  is  a  gift  simply  to  par- 
ents and  children,  and  there  are  children 
living  at  the  time,  the  children  take  with 
their  parents;  but  that  if  there  are  no 
children,  then  the  parents  take  for  their 
lives,  with  remainder  to  their  children. 

In  Grieve  v.  Grieve  (1867)  L.  R.  4  Eq. 
(Sns.)  180,  it  was  held  that  under  the  fol- 
lowing devise:  "To  my  nieces,  Louisa  and 
Emily  I  leave  my  house  at  Clifton  after  ray 
sister's  death,  and  to  their  children,  and 
if  they  have  not  any  to  their  brother  Wil- 
liam and  his  children,  always  burthened 
with  £10  a  year  to  the  Clifton  school.  The 
furniture  to  go  with  the  house,  but  changed 
M  my  sister  may  like," — the  direction  that 
the  furniture  should  go  with  the  Iiouhc 
evinced  an  intention  that  the  nieces  should 
take,  not  an  estate  tail,  but  an  estate  for 
life,  with  remainder  to  their  children. 

In  Re  Movies  (1878)  Ir.  L.  R.  1  Eq. 
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155,  where  testatrix  devised  lands  to  a  wom- 
an who,  at  the  date  of  the  devise  and  at 
the  death  of  the  testatrix,  had  never  been 
married,  "and  to  any  child  or  children  she 
may  have  by  any  husband  or  husbands 
with  whom  she  may  intermarry,  in  such 
shares  and  proportions  and  subject  to  such 
limitations  and  conditions  as  she  may  by 
deed  or  will  .  .  .  direct,  limit  or  ap- 
point; and  in  default  of  appointment,  or 
so  far  as  the  same  shall  not  extend  or  take 
effect,  in  equal  shares  to  and  amongst  such 
children  if  more  than  one,"  and  if  only  one, 
then  to  that  one,  "and  to  their  respective 
heirs  and  assigns"  upon  attaining  twenty- 
one  years,  with  a  limitation  over  in  de- 
fault of  children  to  attain  snch  age,  it  was 
held  that,  as  there  was  an  express  limita- 
tion to  the  children  and  their  heirs  for  a 
tenancy  in  common,  vesting  thus  in  them 
together  and  by  themselves  at  one  time  the 
whole  estate,  and  this  with  a  period  fixed 
for  vesting,  and  a  limitation  over  upon 
these  children  dying  under  twenty-one,  the 
mother  took  only  an  estate  for  life;  this 
construction  being  further  supported  by  the 
fact  that,  by  a  codicil,  trustees  were  ap- 
pointed to  preserve  contingent  remainders. 

A  bequest  to  a  woman  and  her  children 
will,  where  the  woman  was  then  unmar- 
ried, tTcate  in  her  a  life  estate  sinoply, 
with  remainder  over  to  her  children.  Fur- 
low  v.  Merrell  (1853)  23  Ala.  705. 

The  refusal  of  the  Kentucky  court  of  ap- 
peals to  follow  the  rule  in  Wild's  Case,  as 
not  adapted,  in  view  of  the  statutory  con- 
version of  fees  tail  into  fees  simple,  to  pro- 
mote the  intention  of  the  testator,  has  led 
to  the  adoption  in  that  state  of  the  special 
rule  of  construction  that  where  there  is  a 
devise  to  one  and  his  children,  and  such  per- 
son has  at  the  time  no  children,  the  chil- 
dren will  be  regarded  as  taking  by  way  of 
remainder.  See  Carr  v.  Estill  (1855)  16  B. 
Mon.  (Ky.)  309,  63  Am.  Dec.  548. 

In  Righter  v.  Forrester  (1867)  1  Bush 
(Ky.)  278,  it  was  held,  construing  a  devise 
to  testator's  daughter,  who  was  then  un- 
married, "and  her  bodily  heirs,"  that  the 
phrase  quoted  was  used  to  denote  children, 
and  that  the  daughter  therefore  took  for  life 
only,  with  remainder  to  her  children  in  fee. 

In  Chambers  v.  Union  Trust  Co.  (1912) 
235  Pa.  610,  84  Atl.  512,  it  is  held  that  the 
same  rule  of  construction  applies  where 
there  are  no  children  living  at  the  death 
of  the  testator  as  where  there  are,  and 
that  in  both  cases  the  parent  takes  the  life 
estate,  with  remainder  to  his  or  her  chil- 
dren. 
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III.  Indicia  tendhig  to  support  or  vary 
the  presumption  that  parents  and 
children  taJce  concurrently. 

It  has  been  said  that  where  the  con- 
struction is  doubtful,  the  courts  lean 
toward  giving  the  parent  a  life  estate,** 
and  that  a  slight  indication  of  an  inten- 
tion that  the  children  shall  not  take 
jointly  with  the  parent  will  give  a  life 
estate  to  the  parent,  with  a  remainder 
to  the  children.**  Two  reasons  are  giv- 
en for  this  inclination^  one  being  that 
children  born  after  the  death  of  the  tes- 


tator may  otherwise  be  cut  off,*^  and 
the  other  being  that  the  children,  if  ten- 
ants in  common  with  the  parent,  might, 
on  arriving  at  age,  demand  a  partition, 
and  thus  deprive  the  parent,  who  in 
these  cases  is  frequently,  if  not  usually, 
the  primary  object  of  the  testator's 
bounty,  of  the  means  of  support  in  old 
age.**  The  first  of  these  reasons  is  a 
valid  one  only  where  the  subject  of  the 
gift  is  personalty  and  there  is  reason  to 
infer  that  testator  meant  after-bom  as 
well  as  existing  children  to  benefit  there- 


in Nix  V.  Ray  (1852)  5  Rich.  L.  (S.  C.) 
423,  it  is  held  that  where  a  gift  of  per- 
sonal property  is  made  to  one  and  his  issue, 
or  the  heirs  of  his  body,  with  a  limitation 
over  in  the  event  of  liis  dying  without  leav- 
ing issue  or  heirs  of  his  body  living  at  the 
time  of  his  death,  the  first  taker  has  an 
estate  for  life  only,  and  his  issue  or  heirs 
of  his  body  living  at  the  time  of  his  death 
take  in  remainder  as  purchasers. 

In  Turner  v.  Ivie  (1871)  5  Heisk. 
(Tenn.)  222,  where  testator  gave  certain 
property  to  his  son  '4n  trust  for  the  sole 
use  and  beneiit  of  my  daughter,  Sarah  E. 
and  to  her  children  if  she  should  have  any, 
.  .  .  and  should  my  daughter,  the  said 
Sarah  E.,  die  without  any  child  or  children, 
Uien  the  above  specified  property  to  return 
to  my  children  and  be  equally  divided  among 
them,"  and  at  the  death  of  the  testator 
Sarah  was  unmarried  and  without  children, 
being  only  eleven  years  of  age,  it  was  held 
that,  giving  to  each  word  the  proper  mean- 
ing, it  was  apparent  that  the  testator  in- 
tended to  give  the  land  to  the  trustee  for 
the  sole  use  and  benefit  of  his  daughter, 
and  if  she  should  marry  and  have  children, 
he  then  intended  to  give  the  land  to  them 
at  her  death. 

The  fact  that  there  were  no  children  at 
the  death  of  the  testator  is  a  sufficient  cir- 
cumstance to  support  the  inference  of  an 
intention  to  give  the  mother  a  life  estate, 
with  a  remainder  to  the  children.  Cannon 
V.  Apperson  (1885)  14  Lea  (Tenn.)  553. 

In  Scruggs  v.  Mayberry  (1916)  —  Tenn. 
— ,  188  S.  W.  207,  where  testator  devised 
certain  lands  to  one,  ''and  the  heirs  of  his 
body  and  if  he  should  die  without  heirs 
then  the  land  I  have  given  him  to  go  to  his 
sister  Lucinda  and  her  heirs,  that  is,  the 
lieirs  of  her  body,"  it  was  held  (the  word 
''heirs"  being  construed  as  meaning  chil- 
dren) that  the  devisee  named  would  take  an 
estate  for  life,  with  remainder  to  his  chil- 
dren, although  they  were  not  yet  in  being 
at  the  time  of  testator's  decease. 

In  Sisson  v.  Seabury  (1832)  1  Sumn.  235, 
Fed.  Gas.  No.  12,913,  where  testator  de- 
vised to  his  grandson,  who,  at  the  time  of 
testator's  death,  was  a  minor  without  chil- 
dren, not  then  having  been  married,  a  cer- 
tain farm  "to  him  my  said  grandson  Philip 
Sisson  and  to  his  male  children  lawfully  be- 
gotten of  his  body  and  their  heirs  forever  to 
be  equally  divided  amongst  them  and  their 
L.R.A.1917B. 


heirs  forever,"  it  was  held  that,  in  order 
to  give  effect  to  the  provision  tliat  all  the 
male  children  of  Philip  shall  have  equal 
shares  in  the  devised  premises  in  fee  simple, 
the  devise  ought  to  be  construed  as  an 
estate  to  Philip  Sisson  for  life  only,  with 
a  contingent  remainder  in  fee  to  his  male 
children. 

»«Gos8  V.  Eberhart  (1869)  29  Ga.  546. 

««In  Crockett  v.  Crockett  (1848)  2  Phill. 
Ch.  553.  41  Eng.  Reprint  1057,  17  L.  J.  Ch. 
N.  S.  230,  12  Jur.  234,  it  is  said  that  even 
where  a  gift  is  simply  to  a  mother  and  her 
children,  a  very  slight  indication  of  inten- 
tion that  the  children  shall  not  take  joint- 
ly with  the  mother  has  been  thought  sat- 
ficient  to  enable  the  court  to  decree  a  life 
estate  to  the  mother,  with  remainder  to  her 
children. 

Other  provisions  of  the  will,  indicating 
an  intention  that  the  parent  and  children 
should  not  take  jointly,  even  though  such 
indications  may  be  very  slight,  or  be  found- 
ed upon  small  circumstances,  will  induce 
the  court  to  interpret  a  bequest  as  a  gift 
of  the  life  estate  to  the  parent,  with  re- 
mainder to  the  children.  Mill  v.  Mill  (1876) 
Ir.  Rep.  9  Eq.  104. 

Under  a  gift  of  personalty  to  A  and  his 
children,  the  parent  and  children  take  prima 
facie  concurrently  as  joint  tenants;  hut 
slight  circumstances  have  been  laid  hold  of 
by  the  courts  as  enabling  them  to  come  to 
the  conclusion  that  a  gift  for  life  to  A, 
with  remainder  to  his  children,  was  inteud- 
ed.  Re  Wilmot  (1897)  76  L.  T.  N.  S.  (Eng.) 
415,  45  Week.  Rep.  492. 

See  also,  to  the  same  effect,  Williams  v. 
McConico  (1860)  36  Ala.  22;  Gordon  v.  Jack- 
son (1899)  68  N.  J.  Eq.  166,  43  Atl.  98;  Can- 
non V.  Apperson  (1875)  14  Lea  (Tenn.)  553; 
Bunch  V.  Hardy  (1879)  3  Lea  (Tenn.)  543. 

w Bunch  /.  Hardy,  supra;  Williams  v. 
McConico  infra. 

MIn  Williams  v.  McConico  (1860)  36 
Ala.  22,  it  is  said  that  slight  indications 
in  the  context  of  such  an  intention  on 
the  part  of  the  testator  have  frequently 
been  thought  sufficient  to  justify  courts  in 
holding,  especially  in  bequests  of  person- 
alty, that  the  parent  shall  take  for  life, 
with  remainder  to  his  children,  including  all 
the  children  that  may  be  bom  before  the 
termination  of  the  parent's  life  estate.  "The 
chief  reason  for  such  an  inclination  on  the 
part  of  the  courts  where  the  gift  is  to  one 
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by,  and  ezeeutory  gifts  of  personalty 
are  r^arded  as  inadmissible,'*  since,  as 
has  hereinbefore  been  pointed  out,  where 
the  subject  of  the  gift  is  real  estate, 
after-born  children  nmy  take  by  execu- 
tory devise,  the  estate  taken  by  the 
parent  and  existing  t^hildxen  opening  to 
admit  them.*®  The  reason  does  not  ap- 
ply where  the  bequest  is  to  the  widow 
and  children  of  the  testator  himself,  as 
in  such  case  there  is  no  presumption  of 
an  intention  to  benefit  after-bom  chil- 
dren.*^ The  second  reason  involves  the 
assumption  that  the  person  named  as 
parent  is  the  primary  object  of  the  tes- 
tator's bounty, — an  assumption  which 
cannot  be  universally  made  without  dis- 
carding the  presumptive  meaning  which 
concededly  attaches  to  a  bequest  to  one 
and  his  children. 
It  is  difficult  to  say  just  what  will 


amount  to  a  snJQBicient  indication  of  a 
contrary  intentiooi  to  overcome  the  pre- 
sumption that  the  parent  and  children 
are  to  take  ooncurr^itly ;  and  the  want 
of  harmony  among  the  decisions  on.  the 
question  has  more  than  once  been  the 
subject   of   judicial   comment. 

It  has  been  held  that  the  court  will 
not  strain  the  natural  and  plain  mean- 
ing of  words  to  give  the  parent  a  life 
estate,  with  remainder  to  the  children, 
rather  than  a  joint  estate,  where  the 
statute  of  distributions  puts-  the  parent 
and  children  upon  the  same  footing.*' 

The  presumption  that  the  parent  and 
children  are  to  take  concurrently  is 
clearly  overcome  where  it  is  inferable 
that  the  parent  was  contemplated  by  the 
testator  as  taking  an  estate  for  life,*' 
as  where  the  parent  is  spoken  of  as  tak- 
ing the  property  ^'as  a  loan/'**  or  as 


and  his  children,  there  being  children  in 
osse  at  the  time,  is  that  the  other  con- 
struction resulting  from  the  application  of 
the  first  branch  of  the  rule  in  Wild's  Case 
(1599)  6  Coke,  17,  77  Eng.  Reprint,  277,  10 
Eng.  Rul.  Caa.  773,  by  confining  the  gift 
to  those  children  who  are  living  at  the  tes- 
tator's death,  excludes  entirely  all  those 
bom  after  that  event.  Another  reason 
which  has  been  suggested  is  that  the  chil- 
dren, if  tenants  in  common  with  the  par- 
ent, might,  on  arriving  at  age,  demand  a 
partition,  and  thus  deprive  the  parent,  who 
in  these  cases  is  frequently,  if  not  usu- 
ally, the  primary  object  of  -^he  testator's 
bounty,  of  the  means  of  support  in  old  age." 

••Where  there  is  a  bequest  to  a  man 
and  his  children  of  personal  estate,  a  child 
born  after  the  death  of  the  testator  shall 
not  take,  for  being  vested  upon  the  death 
of  the  testator,  it  shall  not  be  devested. 
Cook  V.  Cook  (1706)  2  Vern.  545,  23  Eng. 
Reprint,  952. 

**See  footnote  14.  supra. 

ttNewsom's  Trusts  (1878)  It.  L.  R.  1 
Eq.  373. 

« Jackson  v.  Coggin  (1859)  29  Ga.  403. 

«In  Jones  f.  Jones  (1849)  7  Ga.  76, 
where  testator  devised  his  residuary  prop- 
erty to  his  son  and  daughters,  adding: 
"And  as  respects  my  said  daughters  I  give 
the  same  to  them  and  to  them  only,  per- 
sonally, individually  and  exclusively,  and 
to  their  children,  and  not  to  their  hus- 
bands .  .  but  as  before  mentioned 
is  hereby  willed  and  devised  bona  fide  in 
ri»ht  and  use  to  the  said  [names]  my  daugh- 
ters and  their  children  respectively  and  to 
them  only  so  long  as  they  or  either  of  them 
shall  live,"  it  was  held  that  it  was  mani- 
festly the  intention  of  the  testator  that 
each  of  his  daughters  named  should  take  a 
separate  rotate  for  life  in  a  share  of  the 
property,  with'  remainder  in  fee  to  their 
children  respectively,  born  and  to  be  born, 
and  that  there  was  nothing  in  the  techni- 
cal terms  of  the  instrument  necessarily  to 
contravene  this  purpose. 
UR.A.1917B. 


Jones  V.  Jones  (Ga.)  supra,  was  followed 
in  the  case  of  a  will  containing  an  iden- 
tical provision  in  Jennings  v.  Parker  (1858) 
24   Ga.  621. 

In  Bowers  v.  Bowers  (1871)  4  Heisk. 
(Tcnn.)  293,  where  te-stator  bequeathed  "to 
my  daughter,"  naming  her,  certain  de- 
scribed property,  "to  have  and  to  hold  the 
same  to  her  and  her  children,  to  their 
special  use  and  benefit  forever,"  it  was  held 
that  the  daughter  had  the  legal  title  to 
the  whole  property,  and  an  equal  equi- 
table interest  therein  with  each  of  her 
children;  that  the  use  of  the  word  "for- 
ever" indicated  that  the  testator  intend- 
ed that  there  should  be  no  limitation  as  to 
the  time  during  which  the  beneficiarie** 
were  to  have  the  use  and  benefit  of  the 
property,  nor  any  restriction  of  the  devise 
to  the  children  then  living  of  his  daugh- 
ter, but  that  he  intended  that  his  daughter 
and  all  of  her  children  should  enjoy  the  use 
nnd  benefit  of  the  property  until  her  death, 
when  the  legal  and  equitable  title  should  be 
vested  in  the  children. 

44  In  Coakley  v.  Daniel  (1858)  57  W.  C. 
(4  Jones,  Eq.)*  89,  where  testator,  who.  by 
the  context  of  his  will,  evinced  an  intention 
to  give  what  he  called  the  balance  of  his 
property,  to  be  equally  divided  between  his 
two  sons  and  his  daughter  and  her  chil- 
dren, the  two  sons  taking  a  third  part 
each,  and  the  daughter  and  her  children 
taking  the  remaining  third,  gave  the  resi- 
due of  his  estate  "to  be  equally  divided 
between  the  three,  to  Henderson  and  Thom- 
as as  gifts  and  to  Sarah  as  a  loan,"  and 
in  another  clause,  where  he  provided  for 
a  division  after  the  death  of  his  wife,  ex- 
pressed himself  thus:  "All  the  property  to 
be  divided  between  Sarah  B.  Coakley,  Hen- 
derson L.  Daniel  and  Thomas  P.  Daniel 
share  and  share  alike  to  Henderson  and 
Thomas  and  their  heirs  and  assigns  as 
gifts,  to  Sarah  B.  Coakley  as  a.  loan  for 
the  benefit  of  her  and  her  children,"  it  was 
held  that  an  intention  to  give  the  daughter 
an    estate    for    life    was    evinced    by    the 
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enjoying  the  property  as  a  whole,**  or 
as  taking  ^^for  herself  and  her  children/' 
indicating  that  the  testator  had  in  mind 
that  there  was  to  be  a  difference  between 
mother  and  children  in  respect  to  the 
title  or  interest  which  they  were  respec- 
tively to  take.**     So,  where  the  gift  is 


to  testator's  wife  and  children,  and  the 
wife's  estate  is  limited  to  widowhood 
only,  the  children  will  take  in  succession 
to,  and  not  concurrently  with,  their 
mother,*^  unless  same  other  principle  of 
construction  intervenes.* 
Where  the  object  of  the  testator,  eith- 


use  of  the  word  ^'loan,"  and  that  her  chil- 
dren accordingly  took  a  remainder  interest 

«In  Parsons  v.  Coke  (1858)  4  Drew. 
206,  62  Eng.  Reprint,  114,  where  testator 
provided  that  if  any  of  certain  legatees 
should  die  without  issue,  "then  the  legacy 
of  him  or  her  so  dying  to  go  to  and  be 
equally  divided  between  the  survivors  of 
them  and  the  is8ue  of  such  survivor;  such 
issue  to  take  the  parents'  share  only  and 
to  be  paid  at  the  age  of  twenty-one  years," 
it  was  held  that,  as  the  issue  were  intend- 
ed to  take  something,  and  were  not  to  lake 
with  their  parents,  but  to  take  their  share, 
the  parents  took  for  life,  with  remainder 
to  their  children. 

In  Turner  v.  Patterson  (1837)  5  Dana 
(Ky.)  295,  a  devise  as  follows:  "Item,  to 
my  daughter,  Catharine  Patterson,  I  give 
her  and  her  children,  the  50  acres  of  land 
they  now  live  on,  to  each  an  equal  part," 
whicli,  had  it  stood  alone,  would  have  been 
taken  to  import  that  the  mother  and  her 
children  should  hold  the  land  as  tenants  in 
common,  was,  in  view  of  another  clause 
in  the  will  in  which  testator  said:  "Cath- 
arine Patterson  is  to  have  no  more  than 
the  50  acres  of  land  above  stated,"  to  give 
her  the  whole  of  the  land  during  her  life, 
with  remainder  to  her  children,  "each  an 
equal   part." 

In  Mefford  v.  Dougherty  (1880)  89  Ky. 
58,  25  Am.  St.  Rep.  251,  11  S.  W.  716,  it  was 
held  that,  under  a  devise  to  a  son  *'and  to 
his  children,  the  heirs  of  his  body,"  of  a 
tract  of  land  to  which  the  testator  referred 
in  a  subsequent  part  of  the  will  as  the  land 
**I  have  given  my  son,"  the  son  took  a  life 
estate,  with  remainder  to  his  children. 

In  Ponton  v.  IMcLemore  (1839)  22  N.  C. 
(2  Dev.  &  B.  Eq.)  285,  where  testator,  who 
had  devised  and  bequeathed  certain  proper- 
ty in  trust  for  the  support  and  maintenance 
of  his  daughter,  further  declared:  "The 
property  I  hereby  leave  in  trust  for  the 
benefit  of  my  daughter,  Mary  E.  Avent  is 
to  be  applied  at  the  discretion  of  the  trus- 
tee for  the  support  and  maintenance  of 
Mary  E.  Avent  and  her  children  and  no  part 
or  parcel  thereof  to  be  subject  to  the  debts 
of  her  husband,"  it  was  held  that — taking 
into  consideration  the  declaration  of  the 
testator  that  the  property  should  not  be 
subject  to  the  debts  of  his  daughter's  hus- 
band, that  thebequest  thereof  was  made  to 
a  trustee,  that  the  trusts  are  to  be  collected 
from  intimations  as  to  the  object  of  his 
bounty  in  different  parts  of  his  will,  that 
in  the  first  part  his  daughter  is  solely  I 
named  as  that  object,  and  in  the  latter  part 
his  daughter  and  her  children  are  all  named 
as  such  objects — the  testator's  purpose 
would  be  most  effectually  promoted  by  hold- 
L.R.A.1917B. 


ing  that  the  bequest  was  made  in  tru<«t  for 
his  daughter,  to  her  sole  and  exclusive  use 
for  life,  and  after  her  death,  then  in  trust 
for  her  children, — especially  as  such  con- 
struction would  not  limit  the  benefit  of  the 
bequest  to  children  in  being  at  the  death  of 
the  testator,  which  evidently  was  not-hia 
intention. 

Mln  Desmond  v.  MacNeill  (1916)  90 
Conn.  142,  96  Atl.  924,  where  testator,  after 
giving  the  use  of  certain  real  estate  to  his 
wife  and  a  sinter  for  and  during  their  lives, 
gave  the  remainder  over  upon  their  decease 
"to  my  cousin  Mrs.  Lizzie  MacNeil  for  her- 
self and  children."  it  was  held  that  as  the 
gift  was  not  made  to  Mrs.  MacXeil  and  her 
children,  but  to  Mrs.  MacNeill  for  herself 
and  children,  indicating  that  the  testator 
had  in  mind  that  there  was  to  be  a  differ- 
ence between  mother  and  children  in  respect 
to  the  title  or  interest  which  they  were  re- 
spectively to  take,  the  devise  should  not  he 
regarded  as  one  to  Mrs.  MacNeill  and  her 
children  as  tenants  in  common,  but  as  giv- 
ing the  property  to  her  for  her  life,  with 
remainder  over  to  her  children. 

In  Hannan  v.  Osborn  (1834)  4  Paige  (N. 
Y.)  336,  where  testator  devised  and  be- 
queathed to  his  sister  "all  the  remainder  of 
my  estate  both  real  and  personal  to  have 
and  to  hold  the  same  to  her  and  her  chil- 
dren forever."  it  was  held  that  as  the  de- 
vise was  not  to  the  mother  and  her  children 
immediately,  but  to  her,  to  have  and  to  hold 
the  same  to  her  and  to  her  children,  it  was 
evident  that  the  intention  of  the  testator 
was  that  the  children  were  not  to  take  im- 
mediately, but  only  by  way  of  remainder 
after  the  death  of  the  mother;  and  this  con- 
struction was  strengthened  by  the  circum- 
stance that  the  testator  used  the  term  "chil- 
dren" in  the  plural  when  there  was  but  one 
child  in  existence  at  the  time  of  making  the 
will. 

47  In  Re  McVicker  (1890)  Ir.  L.  R.  25  Eq. 
307,  where  testator  bequeathed  all  his  prop- 
erty "for  the  absolute  use  and  benefit  of  my 
said  wife  Margaret  and  my  infant  daughter 
Nelly,  or  any  other  of  my  law^ful  issue  liv- 
ing at  my  decease;  and  if  no  child  shall  be 
living  at  my  decease,  then  my  said  proper- 
ty shall  become  vested  in  my  said  wife  Mar- 
garet so  long  as  she  remains  my  widow 
.  .  .  and  in  case  of  her  death  or  mar- 
riage my  wish  is  that  my  executors  (in  case 
I  leave  lawful  issue  surviving)  sliall  use 
and  exercise  a  discretionary  power  over  my 
aforesaid  property  for  the  absolute  u^e  and 
benefit  of  my  said  lawful  issue,"  it  was*  held 
that  the  wife  took  an  estate  for  widowhood 
only,  with  remainder  to  the  children,  and 
not  jointly  with  them. 

48  In  Izod  v.  Izod   (1863)  11  Week.  Rep. 
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er  expressed  ^  or  inferable  from  the 
relation  of  the  partiee,*^  is  to  provide  a 
support  and  maintenance  for  the  parent, 
the  parent  will  be  regarded  as  taking  an 
estate  for  life  in  order  to  avoid  a  eon- 
struetion  which,  by  making  the  children 
tenants  in  common  with  her,  would  en- 
able them,  when  they  came  of  age,  to 
demand  a  partition,  and  thus  leave  their 
mother  destitute  in  her  old  age.  It  has 
been  held,  however,  that  the  mere  fact 
that    the   quantity   of   land   devised   is 


I  small  eannot  reasonably  be  allowed  to 
so  affect  and  change  the  plain  meaning 
of  the  words  employed  as  to  make  them 
imply  that  the  testator  intended  to  give 
the  parent  a  life  estate  and  the  chil' 
dren  the  remainder." 

The  presumption  that  the  parent  and 
children  are  to  take  concurrently  is 
equally  repelled  where  there  are  indica- 
tions that  testator  did  not  contemplate 
the  parent  as  taking  any  absolute  inter- 
est,** as   where   the  parent  is  given   a 


fEng.)  452,  where  money  was  bequeathed 
to  trustees  to  invest  and  pay  the  annual  in- 
come, "and  also  all  or  any  portion  of  the 
principal  thereof,  to  or  for  the  benefit  of 
Mrs.  Sarah  Izod,  the  widow  of  ray  son, 
Joneph  Izod,  and  of  his  three  children  [nam- 
ing them],  in  such  manner,  shares  and  pro- 
portions, at  such  time  or  times,  under  such 
conditioDB  and  for  such  purposes,  as  they, 
.  .  .  shall  in  their  or  his  absolute  or  un- 
controlled discretion  think  proper;  bnt  if 
the  said  Sarah  lasod  shall  marry  again,  then 
I  direct  that  her  interest  under  this  my  wilt 
«hall  cease  and  determine,"  the  master  of 
the  rolls  said  that  though  he  was  puxKled 
by  the  direetion  as  to  cesser  of  Mrs.  Izod's 
interest,  yet,  as  the  trustees  might  hare 
appointed  the  capital  to  her,  she  would  (the 
power  not  being  exercisable,  in  consequence 
of  the  refusal  of  the  trustees  to  accept 
the  trust)    take  jointly  with  the  children. 

tfCliestnut  V.  Meares  (1857)  66  N.  C.  (3 
•lones,  Eq.)  416. 

•0  Where  a  testator  deviled  his  property 
for  the  benefit  of  his  wife  and  children,  the 
court  will  anxiously  lay  hold  of  any  slight 
rircumstance  which  will  enable  it  to  con- 
strue the  gift  as  an  estate  for  life  to  the 
wife,  remainder  to  the  children,  and  not 
as  creating  a  joint  tenancy.  Re  McVicker 
(Ir.)  supra. 

In  Salmon  ▼.  Tidmarsh  (1859)  5  Jur. 
N.  S.  (Eng.)  1380,  it  is  said  that  under 
a  gift  to  a  wife  and  her  children,  if  there 
is  nothing  to  denote  the  proportions  in 
which  the  wife  and  children  are  respectively 
to  take,  then  the  court  is  called  upon  to 
determine  the  proportions,  and  tliat  the 
most  natural  disposition  is  to  give  the 
property  to  the  wife  for  her  life  and  after- 
wards to  her  children. 

In  Faribault  v.  Taylor  (1850)  58  K.  C. 
(5  Jones,  Kq.)  219,  where  testator  gave  the 
rihare  of  his  estate  to  which  his  oldest 
daughter  might  be  entitled  to  trustees  in 
trust  **for  the  benefit  of  her  and  her  chil* 
dren  free  and  exclusive  from  any  control 
of  her  present  or  any  other  husband  she 
may  have,''  and  at  the  time  of  the  testator's 
deaUi  the  daughter  had  three  children,  it 
was  hekl  that  the  manifest  intent  of  the 
testator  would  be  much  more  effectually 
carried  out  by  giving  to  the  daughter  a  life 
estate,  with  remainder  to  all  the  children 
which  she  might  have,  rather  than  an  ab* 
solute  estate  as  tenant  in  common  with  her 
children  living  at  the  time  of  the  testator's 
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death,  as  the  latter  construction  might,  by 
diminishing  the  present  and  immediate  in- 
terest in  the  daugliter,  render  it  an  inade- 
equate  support  for  her  during  her  life,  and 
becauKe  it  would  exclude  from  the  benefit  of 
the  fund  any  after-bom  children. 

SI  Hampton  v.  AATieoler  (1888)  99  N.  C. 
222,  6  S.  E.  236 :  but  compare  Bunch  v.  Har- 
dy (1879)  3  Lea.  (Tenn.)  543,  set  out  in 
footnote  55,  infra,  where  the  amoimt  of 
property  devised  seems  to  have  been  taken 
into  consideration. 

MIn  Hatfield  v.  Sohier  (1873)  114  Mass. 
48,  where  a  testatrix  devised  real  estate  to 
a  married  daughter  "to  her  sole  and  separ- 
ate use  free  from  the  interference  and  con- 
trol of  her  said  husband  or  of  any  other 
person  ...  to  have  and  to  hold  the  said 
estates,  with  all  the  privileges  and  appur- 
tenances to  the  same  belonging  to  her  the 
said  Ann  Tx>uisa  Hatfield  to  her  sole  and 
separate  use  as  aforesaid  free  from  the  in- 
terference or  control  of  her  said  husband  or 
of  any  other  person  whatsoever,  and  to  the 
children  or  child  of  the  said  Louisa  or  the 
issue  of  any  deceased  child  in  equal  propor- 
tions," it  was  held  that  as  the  devise  to  the 
daughter  was  not  in  the  terms  commonly 
used  to  create  a  fee,  and  as  it  contained  no 
words  extending  her  interest  beyond  her 
life,  or  indicating  an  intention  to  give  her 
the  power  of  disposal  during  her  life,  the 
intention  of  the  testatrix  was  to  give  her 
an  estate  for  life  and  the  remainder  to  her 
children  or  the  issue  of  any  deceased  child, 
in  equal  proportions. 

In  Re  Jones  [1910]  1  C^h.  (Eng.)  167, 
where  testator,  upon  his  wife's  decease,  de- 
vised* and  bequeathed  his  estate  *^o  my  dear 
children  in  the  following  proportion,  namely 
two  fifths  of  the  whole  of  my  estate  to  my 
son  Mordecai  John  Morgan  Jones  and  the 
other  three  fifths  to  my  daughters  >fary 
Margaret  and  Ellen  Eli/iibeth  in  two  equal 
shares,  share  and  share  alike,  and  to  the 
child  or  children  of  the  three  said  children. 
In  case  any  of  my  children  dying  and  leav- 
ing no  legal  issue,  the  share  or  shares  of 
those  dying  to  be  given  to  the  surviving 
child  or  children  of  such  as  will  be  dead. 
My  daughters'  and  granddaughters'  shares 
to  be  independent  and  free  from  all  hus- 
bands,"—it  was  held  that  there  was  suf- 
ficient to  waiTant  the  assumption  that  the 
children  of  the  testatrix'  children  should 
not  take  concurrently  with,  but  in  succes- 
sion to,  their  parents. 
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limited  power  of  disposal  inconsistent 
with  a  taking  in  fee,^  or  where  the  gift 
is  in  trust  for  the  parent's  support  and 
maintenance,   evincing   no   intention   to 


g^ve  a  greater  interest,*^  or  where  the 
children  are  referred  to  as  taking  the 
whole,  showing  that  the  parent  is  to 
take  no  part  absolutely.^ 


B«In  Koenig  v.  Kraft  (1888)  87  Ky.  95, 
12  Am.  St.  Rep.  463,  7  S.  W.  822,  where 
testator  gave  and  bequeathed  to  his  wife 
all  his  estate  ''for  her  and  her  child,  Emma 
Kraft's  sole  use  and  benefit,  and  give  my 
beloved  wife  full  power  and  authority  to 
sell  my  real  estate  what  I  now  hold  on  Wal- 
nut near  Glay  street  but  no  other,"  it  was 
held,  in  view  of  the  limitation  of  the  power 
of  the  wife  as  to  the  disposition  of  the  real- 
ty, which  was  inconsistent  with  a  grant  of 
the  fee,  that  she  took  a  life  estate  for  the 
use  and  benefit  of  herself  and  child,  with 
remainder  in  fee  to  the  child  at  her  death. 

In  Mitchell  v.  Simpson  (1889)  88  Ky.  125, 
10  S.  W.  .372,  where  the  testator,  after  de- 
vising certain  lands  to  his  daughter,  went 
on  to  say:  'The  said  land  is  willed  to  my 
daughter  and  her  bodily  heirs  except  the 
200  acres  in  .Scott  county,  Kentucky,  which 
she  is  to  have  the  right  to  dispose  of  as  she 
wishes,"  it  was  held  that  the  words  ''bodily 
heirs"  were  used  as  synonymous  with  "chil- 
dren," and  therefore  that  the  daughter  took 
a  life  estate  and  her  children  a  remainder. 

84  In  Belote  v.  White  (1859)  2  Head 
(Tenn.)  703,  it  was  held  that  under  a  be- 
quest in  trust  ''for  the  use  and  annual  sup- 
port of  my  daughter,  Elizabeth  H.  Belote 
and  her  children  ...  to  be  applied  to 
the  support  and  maintenance  of  my  said 
daughter  Elizabeth  and  her  present  and  fu- 
ture children  and  to  their  education,"  it  Was 
held  that  at  the  testator's  death  the  daugh- 
ter and  her  then  children  took  an  equitable 
estate  as  tenants  in  common  in  the  proper- 
ty, in  equal  shares;  her  interest  being  for 
life  only,  with  remainder,  as  to  that,  to 
them,  and  their  estates  in  fee;  and  that  the 
estate  was  subject  to  open  for  after-born 
children. 

5»In  Garden  v.  Vulteney  (1765)  1  Ambl. 
499,  27  Eng.  Reprint,  324,  2  Eden,  323,  28 
Eng.  Reprint,  922,  where  testator  bequeathed 
certain  securities  to  his  nephew  in  trust 
for  his  son  William  I*ulteney  ''now  an  in- 
fant; and  for  such  younger  son  and  sons  as 
the  said  William  Pulteuoy  now  an  infant 
shall  or  may  have  to  be  equally  divided  be- 
tween them  share  and  share  alike  and  in 
case  there  shall  be  but  one  younger  son  then 
I  give  the  whole  to  tliat  younger  son,"  it 
was  held  to  be  very  clear  that  William  Pul- 
teney  was  intended  to  take  only  an  estate 
for  life,  with  remainder  to  his  younger  sons, 
as  otherwise  the  latter  words,  which  give 
the  whole  to  a  younger  son  in  case  there 
shall  be  but  one,  cannot  have  effect. 

In  Newman  v.  Nightingale  (1787)  1  Cox. 
Ch.  Cas.  341,  29  Eng.  Reprint,  1194,  where 
testator  bequeathed  a  sum  of  money  "to  the 
sole  use  of  Mrs.  Eliz.  Newman  or  of  her 
children  forever,"  it  was  held  that  Mrs. 
Newman  did  not  take  a  share  equally  with 
her  children,  but  that  the  true  construction 
of  the  words  was  to  give  Mrs.  Newman  an 
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interest  for  life,  with  remainder  to  her  chil- 
dren after  her  death. 

In  Hill  V.  Thomas  (1878)  11  S.  C.  346, 
which  itivolved  the  following  provision:  "I 
give  and  bequeath  to  my  son  G.  W.  Hill 
.  .  .  the  land  whereon  I  now  live.  .  .  • 
Now  the  condition  of  the  above  gift  is  that 
the  property,  including  that  given  off  be- 
fore .  .  .  is  to  remain  the  property  of 
the  said  G.  W.  Hill  and  hia  child  or  children, 
and  in  case  the  said  G.  W.  Hill  should  die 
and  not  leave  any  living  child  or  children 
why  then  the  said  property"  should  go  to 
others,  it  was  held  that,  as  the  case  was  not 
one  of  a  direct  devise  to  parent  and  chil- 
dren, but  as  the  gift  to  G.  W.  Hill  was  sep* 
arate  and  distinct,  and  at  the  aame  time 
the  gift  to  the  children  was  of  the  whole 
property,  just  as  it  had  been  to  G.  W.  Hill, 
and  as  there  was  no  evidence  that  the  "child 
or  children"  should  take  less  than  the  whole, 
the  only  mode  by  which  the  testator's  in- 
tention to  give  botli  G.  W.  Hill  and  hie  chil- 
dren the  whole  property  wiis  for  them  to 
take  it  successively.  The  fact  that  although* 
at  the  time  of  the  making  of  the  will,  there 
was  but  one  child  of  G.  W.  Hill  in  esse,  the 
testator  used  the  word  "children,"  thereby 
indicating  an  intention  to  include  after-born 
children,  who  could  not  take  immediately* 
was  also  adverted  to  as  supporting  this  con- 
struction. 

The  context  was  held  to  take  the  case  out 
of  the  operation  of  the  rule,  in  Buncii  v. 
Hardy  (1879)  3  Lea  (Tenn.)  543,  where 
testator  had  directed  his  lands  to  be  divided 
into  ten  shares  "so  that  all  my  children  or 
their  representatives  hereafter  named  shall 
share  and  share  alike  in  value  as  follows: 
Mary  A.  C  Rutledge,  wife  of  Dr.  J.  B.  Rut- 
ledge,  deceased  and  her  children  shall  have 
one  share,"  and  similarly  disposed  of  other 
shares  to  his  sons  and  daughters  and  to  the 
children  of  a  deceased  son  and  a  deceased 
daughter,  in  connection  with  the  gift  to  the 
last-named  of  whom,  however,  children  were 
not  mentioned.  The  court  said:  "In  the 
will  before  us,  the  testator  starts  out  with 
saying  that  'having  been  prospered  and 
blessed  by  a  kind  Providence  with  a  family 
of  children  and  worldly  means  and  property 
of  value,'  he  wishes  to  seeure  to  'all  my 
children'  an  equitable  division,  and  directs 
a  division  of  his  lands  into  ten  shares,  as 
nearly  equal  in  value  as  possible,  'so  that 
all  my  children  or  their  representatives 
hereafter  named'  shall  share  and  ^are  alike. 
I'he  children  are  afterward  named,  and  the 
two  grandchildren,  the  representatives  of 
their  parents,  showing  definitely  to  whom 
this  clause  refers.  So  when  he  comes  to 
speak  of  the  division  of  the  surplus  person- 
alty, he  directs  it  to  be  paid  equally  'to  eaeh 
legatee  or  legally  authorised  representa^ 
tive.*  These  provisions  of  •  the  Will  leave 
no  doubt  that  the  testator's  children,  and 
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But  a  direetion  for  an  equal  division 
of  the  property  among  the  children  aft- 
er the  death  of  the  parent  does  not 
necessarily  exclude  the  children  from 
participation  during  the  life  estate  of 
the  parent.** 

An  expression  of  the  desire  that  the 
prt)perty  be  kept  in  the  family  has  been 
held  to  indicate  that  the  parent  is  to 
take  an  estate  for  life,  with  remainder 
to  the  children.*'' 


It  has  been  held  that  if,  in  addition 
to  the  bequest,  there  are  any  superadd- 
ed words  which  import  a  desire  that  the 
property  shall  be  settled,  the  court  will 
lay  hold  of  the  words  and  will  infer  a 
gift  to  the  parent  for  life,  with  remain- 
der to  the  children.**  An  intention  to 
settle  the  property  is  infeirable  where  an 
intention  to  create  a  trust  for  the  bene- 
fit  of  the  parent   and  children   is   ex- 


his  two  grandchildren  as  repreaenting  their 
parents,  were  the  primary  objects  of  his 
bounty.  The  children  of  the  living  sons 
and  daughters  are  not  mentioned  in  these 
rlauses.  They  are  only  connected  with 
their  parents  in  the  specification  of  the 
shares  into  which  the  land  is  to  be  divided. 
The  excluHion  of  the  marital  right  in  the 
r^He  of  the  daughters  and  their  ehildi-en 
contemplates  a  separate  estate  in  the 
daughters  of  the  entire  share  devised 
to  each  daughter.  There  is  a  proyision 
for  the  wives  of  the  testator's  sons,  if 
they  survive  their  husbands,  that  they 
i^iiail  have  a  right  to  remain  on  the  land 
aitotted  to  the  husband  until  the  youngest 
child  comes  of  age,  which  seems  to  contem- 
plate the  ownership  of  the  entire  lands  by 
the  children  upon  the  death  of  the  father, — 
t  result  not  attainable  except  by  giving  to 
the  parent  only  a  life  estate.  And  lastly, 
the  inartificial  manner  in  which  the  whole 
will  is  drafted  does  not  allow  us  to  gi^e  the 
words  on  which  the  claim  of  the  children 
rests  for  a  present  division  their  technical 
»ense.  The  general  scope  of  the  will,  with 
the  situation  and  pecuniary  condition  of  the 
8ons-in-laiv,  and  the  modest  share  of  land 
atlotted  to  each  child,  lead  to  the  conclusion, 
as  strongly  as  in  any  of  the  cases  cited,  that 
the  intention  of  the  testator  was  to  give  his 
daughter,  Nancy  E.  Hardy,  and  his  son, 
Oeorge  A.  Wood,  the  only  two  shares  now 
in  controversy,  a  life  estate  in  the  land  de- 
viled to  each,  subject  to  a  trust  for  the 
maintenance  of  their  children  while  mem- 
bers of  the  family,  with  remainder  to  their 
children  respectively  living  at  the  death  of 
the  testator,  or  born  during  the  continuance 
of  the  life  estate." 

MIn  Nimroo  v.- Stewart  (1852)  21  Ala. 
682,  where  a  testator  bequeathed  certain 
property  to  trustees  for  his  daughter  and 
her  children  during  the  daughter's  natural 
life,  the  profits  arising  therefrom  to  be  ap- 
plied to  the  benefit  of  the  said  daughter 
"and  her  children,"  and  after  the  decease  of 
said  daughter  that  the  property  should  **be 
equally  divided  between  the  heirs  of  her 
body  share  and  share  alike,"  it  was  held 
that  there  was  nothing  in  the  will  to  show 
that  the  daughter  should  take  an  exclusive 
life  estate,  with  remainder  to  her  children, 
rather  than  a  life  estate  jointly  with  them. 

*^An  intention  to  give,  by  devise  of  a 
share  of  testator's  property  to  a  son  "and  his 
children,"  an  estate  to  the  son  for  life,  with 
remainder  to  the  children,  was  held  to  be 
deducible  from  a  restriction  of  the  right  to 
sell  such  interest  and  an  expression  of  a  de- 
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sire  that  such  lands  be  kept  for  homes  for 
testator's  sons  and  their  children  after 
them,  in  Fieldon  v.  BaUenger  (1895)  — 
Tenn.  — ,  36  S.  W.  758. 

M  Mason  v.  Clarke  (1863)  17  Beav.  126, 
51  Eng.  Reprint,  980,  22  L.  J.  Gh.  N.  8.  956, 
17  Jur.  479,  1  Week.  Rep.  297. 

In  Vaughan  v.  Headfort  (1840)  10  Bim. 
639,  69  Eng.  Reprint,  704,  9  L.  J.  Ch.  N.  S. 
271,  4  Jur.  649,  where  testatrix  bequeathed 
a  sum  of  money  ''to  the  Marquis  of  Head- 
fort  and  his  children  to  he  secured  for  their 
use,"  it  was  held  that  the  words  "to  be  se- 
cured for  their  use"  evinced  an  intention 
that  the  father  should  take  for  his  life,  and 
his  children  after  his  decease,  since  it  would 
be  absurd  to  hold  that  those  words  applied 
to  the  Marquis,  as  he  might  have  taken  his 
own  share  and  either  secured  it  for  himaelf 
or  spent  it. 

In  Combe  v.  Hughes  (1872)  L.  R.  14  Eq. 
(Eng.)  416,  41  L.  J.  Ch.  N.  S.  693,  27  L.  T. 
N.  8.  866,  20  Week.  Rep.  793,  where  testa- 
tor directed  that  the  share  of  his  estate 
given  to  a  daughter  should  be  retained  and 
accumulated  in  the  hands  of  trustees  during 
the  lifetime  of  her  husband,  "and  upon  the 
death  of  her  said  husband,  should  there  be 
any  child  or  children  living,  then  the  prop- 
erty should  be  secured  for  their  benefit  and 
for  that  of  their  mother,"  but  should  there 
be  no  child  or  children  living,  then  the  tes- 
tator directed  that  the  said  share  should  be 
paid  to  her  for  her  own  use  and  benefit,  it 
was  held  that  the  share  should  be  settled 
upon  trust  for  the  daughter  for  her  life, 
with  remainder  to  her  children. 

In  Holt  V.  Bowman  (1864)  33  Ga.  Supp. 
129,  where  testator,  after  specifying  cer- 
tain property,  went  on  to  say:  "All  which 
said  property  herein  given  I  will  and  direct 
to  be  vested  and  given  in  proper  and  legal 
manner  to  my  said  daughter  and  to  her 
children  free  from  the  debts  or  disposition 
of  her  present  or  any  future  husband,"  and 
in  a  subsequent  item  of  the  will,  after  men- 
tioning the  property  theretofore  given  to 
each  of  his  daughters,  and  therein  given  to 
make  their  shares  equal,  without  mention- 
ing their  children,  the  testator  concluded: 
"The  shares  coming  to  my  several  daugh- 
ters and  their  children  to  be  secured  to 
them  in  legal  manner  and  form  as  hereto- 
fore directed  and  specified  in  this  will," 
—it  was  held  that  the  will  contained  in- 
dications of  intention  sufficient  to  take 
the  case  out  of  the  ordinary  rule  that  where 
there  is  a  devise  or  bequest  to  a  mother  and 
her  children,  the  mother  and  children  take  a 
joint  estate,  and  that  the  direction  that 
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pressed,  but  not  given  legal  form ;  *^ 
as  in  the  case  of  a  memorandum  of  in- 
structions for  a  will  or  some  such  in- 
formal instrument  operating  as  a  will 
where  no  will  has  been  formally 
drawn.***  The  words  must,  however, 
import  that  the  whole  fund,  and  not 
merely  the  share  taken  b}'  the  parent, 
is  to  be  settled  or  secured. 

As  to  whether  a  direction,  in  a  gift  to 
a  mother  and  children,  that  the  inter- 
est given  to  the  parent  shall  be  for  her 
separate  use,  so  as  not   to  be  subject 


to  the  debts,  acts,  and  control  of  her 
husband,  imports  a  desire  that  the  prop- 
erty shall  be  settled,  and  so  negatives 
the  presumption  that  the  mother  and 
children  are  to  take  concurrently,  the 
cases  are  not  altogether  harmonious.** 
It  may  be  said,  however,  to  be  the  pre- 
vailing opinion  that  where  the  words 
creating  the  separate  use  apply  to  the 
whole  fund  or  legacy,  they  will  be  con- 
strued as  giving  the  mother  a  life  in- 
terest,*^ provided  they  indicate  an  in- 


the  property  be  given  **in  proper  and  legal 
form"  imported  a  settlement  of  the  proper- 
ty upon  the  mothei*  for  life,  remainder  to 
her  children,  bom  or  to  be  born. 

MIn  Re  Bellasis  (1871)  L.  R,  12  Eq. 
(Sng.)  218,  24  L.  T.  N.  S.  466,  19  Week. 
Rep.  699,  an  informal  instrument  creating 
a  trust  "for  my  niece,  Mrs.  Chas.  IVlilford 
and  her  children/'  was  held  to  create  a  trust 
for  Mrs.  Milford  for  life,  with  remainder  to 
her  children  as  joint  tenants. 

Mft  Compare  Gator  v.  Cator  (1851)  14 
Beav.  463,  51  £ng.  Reprint,  364,  set  out  in 
footnote  84,  infra. 

••In  Re  Seyton  (1887)  L.  R.  34  Ch.  Div. 
(Eng.)  511,  North,  J.,  said  that  he  had  been 
unable  to  find  any  case  in  which  the  mere 
direction,  in  a  gift  to  a  parent  and  chil- 
dren, that  the  interest  to  the  parent  should 
he  for  her  separate  use,  has  been  held  suf- 
ficient in  itself,  without  more,  to  warrant 
the  construction  that  the  parent  takes  for 
life,  with  remainder  to  the  children.  Con- 
tinuing, he  said:  ''In  the  cases  of  De  Witte 
V.  De  Witte  (1840)  11  Sim.  41,  59  Eng. 
Reprint,  788,  9  1..  J.  Ch.  N.  S.  270,  4  Jur. 
625;  Bustard  v.  Saunders  (1853)  7  Beav.  92, 
49  Eng.  Reprint,  998,  7  .7ur,  986,  and  Fisher 
V.  Webster  (1872)  L.  R.  14  Eq.  (Eng.) 
283,  42  L.  J.  Ch.  N.  S.  156,  26  L.  T.  N.  S. 
765,  it  was  held  that  the  mother  and  chil- 
dren took  as  joint  tenants,  although  the 
mother  took  for  her  separate  use.  In  the 
cases  of  Froggatt  v.  Wardell  (1850)  3  Do 
G.  &  S.  685,  64  Eng.  Reprint,  651,  14  Jur. 
1101;  French  v.  French  (1840)  11  Sim.  257, 
59  Eng.  Reprint,  872,  and  JefTery  v.  De 
Vitre  (1857)  24  Beav.  296,  53  Eng."^  Reprint 
372,  there  was  a  trust  for  the  separate  use 
of  the  parent,  and  she  was  held  to  take  for 
life,  with  remainder  to  her  children.  But 
the  reason  in  each  case  obviously  was  be- 
cause the  testator  intended  all  the  chil- 
dren of  the  parent  to  take, — an  intention 
which  would  have  failed  if  the  parent  and 
children  living  at  the  testator's  death  had 
taken  immediate  vested  interests  as  joint 
tenants,  and  other  children  had  been  sub- 
sequently born.  In  Bain  v.  Lescher  (1840) 
11  Sim.  397,  59  Eng.  Reprint,  926,  the  rea- 
son for  the  judgment  is  not  given;  but  the 
form  of  the  gift  quite  explains  the  conclu- 
sion that  a  settlement  was  meant,  without 
supposing  that  the  Vice  Chancellor  intended 
to  depart  from  the  view  he  expressed  in  De 
Witte  V.  De  Witte  a  few  months  before.** 
L.R.A.19nB. 


In  New8om*8  Trusts  (1878)  Ir.  L.  R.  1  Eq. 
373,  it  was  said:  ^'It  haa  been  held  that 
small  expressions  of  an  intention  to  make 
the  gift  one  to  the  parent  for  life,  with  re- 
mainder to  the  children,  are  sufficient  to 
lead  the  court  to  give  that  construction  to 
such  gifts.  Amongst  other  expressions, 
words  giving  a  separate  use  in  the  fund  to  a 
mother  have  been  construed  as  sufficiently 
showing  an  intention  to  make  her  tenant 
for  life  of  the  whole  fund,  though  the  de- 
cisions on  this  point  have  not  been  uni- 
form.*' 

•1  Where  a  fund  is  given  to  a  wife  and 
her  children,  coupled  with  words  creating 
a  separate  use  in  the  mother  of  the  whole 
fund,  it  is  a  sufficient  indication  to  over- 
throw the  presumption  of  an  intent  to  give 
a  concurrent  interest.  Gordon  v.  Jackson 
(1899)  58  N.  J.  Kc^.  166,  43  Atl.  98. 

See  also  in  this  connection,  Bimch  v. 
Hardy  (1879)  3  Lea  (Tenn.)  543,  set  out  in 
footnote  55,  supra. 

A  gift  to  the  separate  use  of  a  married 
woman  is  conclusive  against  the  children's 
participating  with  the  mother  during  her 
lifetime.  Ogle  v.  Corthorn  (1844)  9  Jur. 
(Eng.)  325,  14  L.  J.  Ch.  N.  S.  337. 

In  French  v.  French  (1840)  11  Sim.  257, 
59  Eng.  Reprint,  872,  where  testator,  after 
giving  a  legacy  of  £5,000  to  his  son,  in  trust 
for  his  daughter  Mrs.  W.,  so  as  not  to  be 
subject  to  the  debt^,  acts,  or  control  of  her 
husband,  gave  a  legacy  of  the  same  amount 
to  his  daughter  Mrs.  A.,  ^Mn  trust  as  afore- 
said for  the  use  of  herself  and  children,*' 
it  was  held  that  the  words  "in  trust  as 
aforesaid"  clearly  meant  that  the  income 
of  the  fund  should  be  paid  to  her  for  her 
separate  use,  showing  that  the  testator  did 
not  mean  that  the  children  should  be  let 
in  to  participate  with  their  mother,  but 
that  she  should  take  an  interest  in  the  fund 
for  her  separate  use  for  her  life,  with  re- 
mainder to  her  children.  In  Newsom's 
Trusts  (Ir.)  supra,  it  is  said  that  it  is  not 
easy  to  reconcile  French  v.  French  (1840) 
11  Sim.  257,  59  Eng.  Reprint,  872,  with  De 
Witte  v.  De  Witte  (1840)  11  Sim.  41,  69 
Eng.  Reprint,  788,  9  L.  J.  Ch.  N.  S.  270,  4 
Jur.  625,  unless  there  were  in  the  context 
of  the  will  in  the  later  case  expressions 
leading  to  the  conclusion  that  the  testator 
intended  to  make  a  difference  between  tbe 
interests  given  to  Mrs.  De  Witte  and  her 
'  children  in  the  bequest  under  consideration, 
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tention  that  the  mother  shall  take  a 
different  interest  from  that  given  to  the 
ehiJdren ;  **  but  that  if  they  are  equally 
applicable  to  the  interest  of  the  chil- 
dren as  to  that  of  the  mother,^, or  if 
they  apply  simply  to  the  mother's  in- 
terest, whatever  that  may  be,^  the  rea- 


son fails,  and  the  ordinary  rule  that  all 
take  concurrently  must  prevail. 

It  has  sometimes  been  held  that  the 
presumption  that  parent  and  children 
are  to  take  eoneurrently  is  displaced 
where  it  appears  that  testator  meant  fu- 
ture   as   well    as    existing    children    to 


and  those  given  to  daughters  of  the  testa- 
tor in  other  bequeets  expressly  given  for 
life,  with  remainders  to  their  respective  chil- 
dren. 

In  Bain  v.  Lescher  (Eng.)  supra,  where 
testator  directed  ''that  the  legacies  given 
by  the  present  will  to  females,  married  or 
single,  shall  be  for  their  own  benefit  and 
their  children,  and  shall  never  be  subjected 
to  the  control  of  their  respective  husbands," 
it  was  held  that  the  proper  construction 
was  that  the  females  should  take  their  leg- 
acies for  their  lives,  with  remainders  to 
their  children* 

In  Froggatt  v.  Wardell  (1860)  3  De  G.  A; 
S.  685,  64  Eng.  Reprint,  651,  14  Jur.  1101, 
where  testator  gave  a  sum  of  money  in 
ti-ust  for  his  daughter  "and  her  children, 
free  and  clear  from  all  debts  or  liabilities 
of  her  said  husband,"  it  was  held  that  as 
it  seemed  to  be  unlikely  that  the  testator 
intended  any  part  to  belong  to  the  daughter 
absolutely,  she  should  be  regarded  as  ten- 
ant for  life  of  the  trust  fund,  with  remain- 
der to  her  children  then  and  thereafter  to 
be  bom. 

In  Dawson  v.  Bourne  (1852)  16  Beav. 
29,  51  Eng.  Reprint,  686,  where  testator 
^ve  his  residuary  estate  "to  be  equally  di- 
vided between  my  nieces,  Jane  Dawson  and 
Mary  Dam^son,  and  I  confine  my  said  leg- 
acies hereinbefore  mentioned  to  be  given  to 
mj  nieces  Jane  Dawson  and  Mary  Daw- 
Mn  and  their  children  without  comprehend- 
ing their  husbands,  unless  they,  my  said  last 
mentioned  nieces  or  either  of  them  should 
die  without  issue/'  it  was  held  that  the 
only  way  to  give  effect  to  .the  words  was 
to  give  the  residue  between  the  nieces  equal- 
ly for  their  separate  use  for  life,  and  after 
their  death  to  their  children,  and  if  they 
should  have  no  children,  then  to  the  nieces 
tbfiolutely. 

^  Xewsom's  Trusts  (Ir.)  supra. 

tt  Ibid. 

**  In  Xewsom's  Trusts  (Ir.)  supra,  it  was 
said,  after  a  review  of  the  decisions,  that 
the  result  of  all  the  cases  is  that  where 
there  are  words  giving  the  mother  a  sepa- 
rate estate  in  the  entire  fund,  the  fund 
must  be  settled  to  the  separate  use  of  the 
mother  for  life,  with  remainder  to  the  chil- 
dren at  her  death  as  joint  tenants;  but  that 
where  the  separate  use  is  not  attached  to 
the  entire  fund,  but  to  the  interest  of  the 
mother,  whatever  it  may  be,  or  to  the  in- 
terests of  all  alike,  it  has  no  such  oper- 
ation, and  they  all  take  together  as  joint 
tenants;  anil  that  although  it  is  informal 
and  nnteehiiical  to  direct  the  shares  of  chil- 
dren generally,  male  and  female,  to  be  in 
trust  for  their  separate  use,  this  consider- 
ation will  not  warrant  the  court  in  hold- 
LJLA.1917B. 


ing  that  the  words  should  be  restricted,  con- 
trary to  their  ordinary  meaning,  to  the 
interest  of  the  mother,  or  that  they  give 
her  an  interest  in  the  whole  fund. 

In  the  case  last  above  cited,  where  testa- 
tor directed  the  payment  of  a  share  of  his 
residuary  estate  to  the  widow  of  his  nephew 
''for  the  sole  and  separate  use  of  herself 
and  her  family  by  my  said  late  nephew," 
it  was  held  that  she  and  her  children  took 
as  joint  tenants. 

In  Jackson  v.  Coggin  (1859)  20  6a.  403, 
a  will  by  which  testator  gave  to  his  daugh- 
ter ''and  her  children  free  from  the  dis- 
position of  any  future  husband"'  certain 
property  was  construed  as  giving  the  daugh- 
ter, not  a  life  estate  in  the  property  be- 
queathed, but  an  estate  in  fee  jointly  with 
her  children,  notwithstanding  the  use  of  the 
words  "free  from  the  disposition  of  any  fu- 
ture husband;"  since  if  the  object  of  the 
testator  was  to  protect  the  property  given 
to  his  daughter  from  the  marital  rights  of 
any  future  husband,  these  words  would  be 
just  as  necessary  whether  she  took  one 
share  in  fee  or  an  estate  for  life  in  the. 
whole. 

In  De  Witte  v.  De  Witte  (Eng.)  supra, 
where  testator  bequeathed  his  residuary  es- 
tate in  trust  for  the  sole,  exclusive,  and  pe- 
culiar use  and  benefit  of  his  daughter  Sarah 
and  her  children,  independent  of  her  hus- 
band, it  was  held  that,  as  there  was  no  rea- 
son apparent  on  the  face  of  the  instrument 
why  the  words  used  by  the  testator  should 
not  be  taken  in  their  plain  and  ordinary 
sense,  the  daughter  did  not  take  merely  a 
life  estate,  wth  remainder  to  her  children, 
but  jointly  with  them. 

A  similar  conclusion  was  reached  upon 
the  authority  of  the  foregoing  case  in  Bus- 
tard V.  Saunders  (1853)  7  Beav.  92,  4!) 
Eng.  Reprint,  998,  7  Jur.  986,  construing  an 
executory  agreement  for  the  settlement  of 
a  sura  of  money  to  be  secured  for  the  bene- 
fit of  a  sister  "and  her  chlidren  so  that  the 
same  might  not  come  to  the  hands  or  power 
of  her  husband." 

l^  Fisher  v.  Webster  (1872)  L.  R.  14  Eq. 
(Eng.)  283,  42  L.  J.  Ch.  N.  S.  166,  26  L.  T. 
N.  S.  766,  it  was  held  that  neither  a  pro- 
vision that  "all  that  is  willed  unto  my 
daughter  [naming  her]  to  be  under  her  own 
care  and  for  her  own  benefit,"  nor  a  declara- 
tion that  it  shall  not  "be  subject  to  the 
debts,  engagements,  control  or  disposition 
of  any  husband,"  sufficiently  indicated  an 
intention  that,  under  a  residuary  bequest 
to  the  daughter  "for  her  own  benefit  and 
her  children,  or  only  one  child  if  she  should 
have  any,"  the  daughter  should  take  a  life 
interest,  with  remainder  to  her  children, 
rather  than  jointly  with  them. 
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take.**  While  this  may  be  a  valid  pre- 
sumption where  the  bequest  is  of  per- 
sonal property,  which  will  vest  abso- 
lutely at  the  testator's  decease,  it  has 
not  always  been  recognized ;  ^  and  prop- 
erly does  not  apply  where  real  property 
is  the  subject  of  the  gift,  in  which  case 
the  estate  taken  by  the  parent  and  ex- 
isting children  may  open  to  admit  after- 
born  children,  who  take  by  executory 
devise.^  It  has,  however,  been  applied 
in  the  case  of  real  property,®'  the  rea- 
son given  being  that  ^4t  is  a  singular 
intention  to  impute  to  the  testator  that 
the  parent's  interest  in  the  estate  should 
continually  diminish  on  the  birth  of  a 
new  child."  ®*  But  inasmuch  as  this  is 
an  inevitable  result  of  the  form  in  which 


the  gift  is  made,  it  is  hard  to  see  where 
there  is  anything  ^'singular"  in  the  in- 
tention. Any  incongruity  in  the  result 
is  not  attributable  to  the  fact  that  the 
gift  ;s  to  future  as  well  as  existing  chil- 
dren, but  to  the  assumption  that  the 
parent  was  the  primary  object  of  the 
testator's  solicitude. 

It  has  been  held  that  the  fact  that  the 
testator  uses  the  term  "children"  in  the 
plural,  when  there  was  but  one  child 
in  existence  at  the  time  of  making  the 
will,  shows  that  it  was  not  his  intention 
that  the  children  should  take  inmiedi- 
ately.''^ 

An  intention  that  the  children  are  to 
take  in  succession  to,  rather  than  con- 
currently with,  the  parent,  has  been  in- 


See  also  in  this  connection,  New  England 
Mortg.  Secur.  Co.  v.  Gordon  (1895)  96  Ga. 
781,  22  S.  E.  706,  set  out  in  footnote  16, 
supra;  Bently  v.  Ash  (1906)  69  W.  Va.  641, 
63  S.  E.  636,  in  footnote  14,  supra. 

•5  In  Jeffery  v.  De  Vitre  (1867)  24  Beav. 
296,  53  Eng.  Reprint,  372,  where  there  was 
a  bequest  to  a  married  woman  "for  the 
benefit  of  herself  and  such  children  as  she 
then  bad  or  might  thereafter  have  by  her 
then  husband,  free  from  the  control  of  her 
husband,"  it  was  held  that  the  only  way 
in  which  the  testator's  intention  that  all 
the  children  should  take  might  be  effected 
was  by  giving  a  life  interest  to  the  mother 
and  the  fund  afterwards  to  the  children. 

In  Bridges  v.  Wilkins  (1857)  56  N.  C.  (3 
Jones,  Eq.)  342,  where  testator  provided: 
''I  give  and  bequeath  the  balance  of  my 
property  to  my  sisters  that  may  be  living 
at  the  time  of  my  death  and  their  lawful 
issues  except  the  slaves.  .  .  .  The  slaves 
of  which  1  am   now  seised  and  possessed 

1  give  to  my  mother  during  her  natural 
life  and  after  her  death  to  go  to  my  sis- 
ters and  their  children  as  above  mentioned 
with  the  express  condition  that  no  property 
of  which  I  am  now  possessed  or  may  here- 
after fall  heir  to  shall  go  to  any  but  my 
sisters  directly  and  their  progeny  and  not 
their  husbands,''  and  left  surviving  him  six 
sisters,  only  one  of  whom  was  married 
and  had  children  at  the  time  when  his  will 
was  made  and  at  his  death,  it  was  held 
that  as  he  certainly  did  not  intend  to  ex- 
clude the  children  which  his  unmarried  sis- 
ters might  have,  it  was  necessary  to  adopt 
the  contitruction  that  the  sisters  should  take 
estates  for  life  in  the  slaves  and  other  prop- 
erty, with  remainders  to  their  children. 

66  111  Alcock  V.  Ellen  (1692)  Freem.  Ch. 
186,  22  Eng.  Reprint,  1160,  where  a  man 
devised  a  term  for  years  to  his  daughter 
and  her  children,  she  then  having  three 
children,  and  also  to  such  other  children 
as  she  should  have,  it  was  held  that  the 
woman  and  her  three  children  took  jointly 
each  a  fourth  part,  and  that  the  after-born 
children  took  nothing. 

See  also  Dunn  v.  Bank  of  Mobile  (1841) 

2  Ala.  152,  and  Lynn  v.  Hall   (1897)    101 
I^R.A.1917B. 


Ky.   738,  72  Am.   St.  Rep.  439,  43  S.  W. 
402, — set  out  in  footnote  16,  supra. 

67  See  footnote  14,  supra. 

6SIn  Downes  v.  Long  (1894)  79  Md.  382, 
29  Atl.  827,  where  testator  devised  certain 
land  "to  the  wife  and  children  of  my  son 
William  Thomas  Long,  now  living  and  to 
any  other  legitimate  child  or  children  which 
may  be  hereafter  born  to  him,"  it  was  held 
that  though  a  gift  to  ''children"  simpliciter, 
without  additional  description,  means  a  gift 
to  the  children  in  existence  at  the  death  of 
the  testator,  provided  there  are  children 
then  in  existence  to  take,  this  rule  can  have 
no  application  where,  as  in  the  present 
case,  there  are  words  showing  the  testa- 
tor's desire  that  all  the  children  of  his  son 
shall  have  an  equal  interest  in  the  estate; 
and  that  to  effectuate  this  intention  the 
wife  will  be  regarded  as  having  an  estate 
for  life,  with  remainder  to  her  children  by 
her  then  husband. 

In  Jeffery  v.  Honywood  (1819)  4  Madd. 
Ch.  398,  56  £ng.  Reprint,  762,  where  testa- 
tor gave  certain  estates  to  his  daughter 
Mary  and  to  all  and  every  the  child  and 
children,  whether  male  or  female,  of  her 
body  lawfully  issuing,  and  unto  his,  her 
and  their  heirs  and  assigns  forever,  as  ten- 
ants in  common,  and  not  as  joint  tenants, 
it  was  held  that  as  it  was  plain  that  after- 
born  children  would  be  included  in  this  de- 
vise, and  as  it  would  be  a  singular  intention 
to  impute  to  a  father  that  his  daughter's 
interest  in  the  estate  should  continually  di- 
minish upon  the  birth  of  a  new  child,  the 
devise  should  be  considered  as  containing 
two  gifts:  one  to  the  mother  without  words 
of  limitation  superadded,  and  another  to 
her  children,  their  heirs  and  assigns;  and 
that  these  two  gifts  could  only  be  rendered 
sensible  by  construing,  as  the  words  im- 
port, a  life  estate  to  the  mother,  and  a  re- 
mainder in  fee  to  the  children. 

69  See  Jeffery  v.  Honywood  (Eng.)  supra. 

TOHannan  v.  Osbom*(1834)  4  Paige  (N. 
Y.)  336;  Hill  v.  Thomas  (1878)  11  S.  C. 
346;  but  compare  Bentlv  v.  Ash  (1906)  50 
W.  Va.  641.  53  S.  E.  636,  set  out  in  foot- 
note 14,  supra. 
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fared  where  they  are  referred  to  as 
''heiis,"'^  or  as  taking  "after"  their 
parent,'™  or  according  to   the  parent's 


will.*™  The  same  inference  has  been 
drawn  from  a  limitation  over  should  the 
parent  "leave  no  issue.""'* 


71  In  Gobs  v.  Eberhart  (1859)  29  6a.  545, 
where  testator,  having  previously  disposed 
of  his  property  to  his  wife  and  children, 
vent  on  to  provide:  "My  will  and  desire 
is  and  I  do  hereby  give  and  bequeath  all 
of  the  property  of  every  description  that 
I  have  given  or  may  hereafter  give  to  each 
of  my  daughters  I  give  to  them  and  their 
children  heirs  of  their  body  and  not  sub- 
ject to  be  sold  by  their  respective  husbands 
or  liable  for  their  debts  in  any  manner 
whatever/'  it  was  held  that  the  employ- 
ment of  the  word  "heirs"  indicated  that  the 
children  were  not  to  take  a  present  estate, 
but  one  that  should  come  to  them  after  the 
death  of  their  mother;  and  therefore  that 
they  took  by  way  of  remainder  rather  than 
a  present  estate  jointly  with  their  mother. 

In  Woodruff  v.  Woodruff  (1861)  32  Ga. 
358,  where  testator  bequeathed  certain  prop- 
erty "in  trust  for  my  daughter  Frances 
Woodruff  and  her  heirs  born  and  to  be  born," 
it  was  held  that,  as  the  class  of  persons 
to  take  after  Frances  Woodruff  must  be 
postponed  until  her  death,  the  bequest 
should  be  construed  as  vesting  in  her  a  life 
estate,  with  remainder  to  her  children 
whensoever  born. 

In  Schaefer  v.  Schaefer  (1892)  141  111. 
337,  31  N.  E.  136,  where  a  testatrix  be- 
queathed to  a  daughter  certain  property  "in 
tnist  for  her  sole  use  and  benefit  and  of  her 
children  and  their  children  thereafter.  But 
in  the  event  that  my  daughter  .  .  . 
should  die  and  leave  no  children  as  heirs 
to  the  within  mentioned  property,  then  it 
is  my  will  and  desire  that  all  of  said 
property  shall  go  to  my  brother,"  it  was 
held  to  be  plain  that  under  the  will  the 
daughter  took  only  a  life  estate,  and  that 
her  children  took  a  remainder  in  fee,  which 
opened  up  to  let  in  after-born  children. 

In  Chad  wick  v.  Wilson  (1893)  73  Hun, 
485,  26  N.  Y.  Supp.  394,  where  a  testator 
provided:  "As  1  know  nothing  of  the 
whereabouts  of  my  son  Melville  E.  Wilson 
whether  he  is  dead  or  alive  I  know  not 
and  as  I  have  given  him  much  more  than 
any  of  the  others  of  my  children  I  give  and 
bequeath  to  him  the  12  acres  known  as  the 
'Carr  lot'  or  its  equivalent  provided  I  sell 
my  farm  in  trust  for  his  heirs,"  and  it  ap- 
peared that  the  testator  was  uninformed  as 
to  whether  Melville  had  children,  it  was  held 
that  it  was  not  unreasonable  to  infer  from 
the  language  used  and  from  the  circum- 
stances disclosed  that  the  intention  of  the 
testator  was  to  devise  to  Melville  a  life 
estate  in  the  property  in  question,  with  re- 
mainder to  his  children. 

In  Wilson  V.  Vansittart  (1770)  2  Ambl. 
562,  27  Eng.  Reprint,  360,  where  testator 
devised  and  bequeathed  his  residuary  estate 
to  his  brother  "and  to  his  heirs  male  to  be 
divided  among  them  share  and  share  alike, 
reserving  out  of  the  whole  residue  and  re- 
mainder aforesaid  the  sum  of  £100  which  I 
give  unto  my  nephew  John  Wilson  and  the 
L.R.A.1917B. 


sum  of  £100  which  I  give  unto  my  nephew 
W.  Stephenson,  and  the  further  sum  of  £800 
which  I  desire  may  be  equally  divided 
amongst  the  other  grandchildren  of  my  fath- 
er's first  marriage,"  it  was  held,  on  erounds 
which  are  not  stated  in  the  report,  that  the 
brother  took  an  estate  for  life,  with  re- 
mainder to  his  children  equally. 

In  Crawford  v.  Trotter  (1819)  4  Madd. 
Ch.  361,  56  Eng.  Reprint,  738,  20  Revised 
Rep.  312,  a  legacy  "to  Lady  Scott  and  to 
her  heirs  (say  children),"  she  having  chil- 
dren living,  was  held  to  give  the  legatee 
named  a  life  interest,  with  remainder  to  her 
children;  the  word  "heirs,"  which  was  used 
as  synonymous  with  "children,"  importing 
that  they  were  to  take  after  her  death. 

But  compare  Moore  v.  Leach  (1857)  50 
N.  C.  (6  Jones,  L.)  88,  set  out  in  footnote 
17,  supra,  where  the  phrase  used  was  "her 
children,  the  lawful  heirs  of  her  body,"  and 
it  was  held  that  the  rule  applied. 

7a  In  Cooper  v.  Mitchell  Invest.  Co.  (1910) 
133  Ga.  769,  29  L.R.A.(N.S.)  291,  66  S.  E. 
1090,  a  will  by  which  testator  devised  and 
bequeathed  certain  land  and  personalty  'to 
my  children  by  my  first  wife  and  their 
children  after  them"  w^as  construed,  as  giv- 
ing a  daughter  a  life  estate  with  remain- 
der over  to  her  children,  born  and  to  be 
born. 

73  In  Re  Buckmaster  (1882)  47  L.  T.  N. 
S.  (Eng.)  514,  where  testator  devised  to 
his  two  sons  the  whole  of  his  freehold  prop- 
erty ''as  tenants  in  common,  share  and  share 
alike,  and  in  their  respective  proportions  to 
their  children  or  according  to  their  wills/' 
and  at  the  date  of  the  will  one  of  the  sons 
had  children  and  the  other  had  none,  it 
was  held  that  the  words  "according  to  their 
wills,"  which,  of  course,  could  only  take 
effect  at  the  death  of  the  respective  parents, 
showed  that  the  children  w^ere  not  to  take 
together  with  their  parent;  and,  according- 
ly, that  the  devise  was  a  gift  in  fee  simple 
to  the  testator's  two  sons  as  tenants  in 
common,  with  a  superadded  executory  de- 
vise at  the  death  of  each  of  them  of  his 
share  to  his  children  or  his  devisees. 

74  In  Lampley  v.  Blower  (1746)  3  Atk. 
96,  26  Eng.  Reprint,  1023,  where  testa- 
trix devised  to  her  two  nieces  "each  one 
half  of  the  produce  of  bank  stock  and  to 
their  issue  and  if  either  of  them  should 
happen  to  die  before  the  legacy  becomes  due 
to  her,  and  leaves  no  issue,  the  share  of  her 
so  dying  shall  go  to  the  survivor,"  it  was 
held  "that  the  phrase  "leave  no  issue"  showed 
that  the  issue  should  take  after  the  death 
of  their  mother,  rather  than  in  joint  ten- 
ancy with  her. 

In  Shepard  v.  Shepard  (1887)  60  Vt  109, 
14  Atl.  536,  where  testator  gave  his  re- 
siduary estate  "in  equal  shares"  to  his  four 
sisters,  "to  them  and  their  children  forever, 
with  this  condition,  that  if  either  of  my 
said  sisters  should  die,  leaving  no  children, 
then  her   share  as  aforesaid  to  the  other 
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The  presumption  of  an  intention  that 
the  parent  and  children  shall  take  con- 
currently has  been  held  to  be  negatived 
where  the  parent  is  given  a  power  to 
determine  the  portions  to  be  taken  by 
the  children.^' 


Where  a  legacy  is  payable  in  part  at 
once  and  in  part  at  a  future  period,  the 
parent  will  take  for  life,  as  otherwise 
different  classes  of  children  might  take 
the  two  portions^* 

Where  the  words  of  distribution  are 


sisters  living,  in  equal  shares,"  it  was  held 
that,  in  order  to  give  full  force  to  every 
clause  and  every  word  of  the  bequest,  it 
must  be  construed  as  giving  a  life  estate 
to  the  sisters,  with  remainder  to  their 
children  ^surviving.  The  court  said:  "The 
language  of  the  bequest  is  not  that  of  an 
imqualiiied  gift  to  the  four  sisters.  First, 
their  children  are  to  take  in  same  manner 
with  them.  Then  the  condition  shows, 
whatever  estate  they  severally  take,  is  lia- 
ble to  be  defeated  on  the  contingency,  if 
any  of  them  die,  leaving  no  children.  The 
language  of  the  entire  bequest  impresses  us 
that  it  was  the  testator's  intention,  as  nat- 
ural affection  would  prompt,  to  provide  pri- 
marily for  his  sisters.  When  we  look  at 
the  condition,  we  find  that  they  were  not 
to  take  in  fee,  for  the  share  thus  taken  was 
to  be  kept  intact  so  it  could,  on  the  con- 
tingency there  named,  pass  to  the  sur- 
viving sisters.  Then  their  children  were  to 
take  forever,  or  absolutely." 

Win  Re  Byrne  (1892)  Ir.  L.  R.  29  Eq. 
250,  involving  the  construction  of  the  fol- 
lowing devise:  *1  bequeath  to  ray  wife 
[certain  lands]  to  be  held  by  her  for  her 
own  and  all  my  children's  use  and  benefit. 
But  I  leave  it  entirely  in  her  power  to  fix 
the  portion  that  each  of  my  children  is  to 
get  out  of  my  property,"  it  was  held  that 
the  power  to  determine  the  children*s 
shares  negatived  the  idea  of  a  joint  ten- 
ancy, and  that  the  wife  was  a  trustee  of 
tlie  property  for  herself  and  her  children, 
with  large  discretionary  power  of  determin- 
ing what  should  be  the  children's  interest 
when  their  shares  should  come  to  be  allotted. 

In  Mill  V.  Mill  (1876)  Ir.  Rep.  9  Eq.  104, 
aflfirmed  in  (1877)  Ir.  Rep.  11  Eq.  168, 
where  testator  bequeathed  to  his  wife, 
should  she  continue  unmarried,  all  his  prop- 
erty, for  the  benefit  of  herself  and  her  fam- 
ily; with  the  further  provision  that  if  she 
married,  she  should  get  £100  and  the  remain- 
der of  his  property  should  be  divided  share 
and  share  alike  among  his  children  and  the 
survivors  of  them;  and  the  testator  nomi- 
nated and  appointed  the  wife  to  execute  the 
will  "according  to  the  real  meaning  and 
spirit  of  what  is  specified  above,"  and  rec- 
ommended her  to  be  guided  by  the  advice 
of  a  certain  person  in  all  matters  relating 
to  the  disposal  of  his  property  and  the 
education  of  his  children  and  the  advance- 
ment of  their  well-being  in  society, — it  was 
held  that,  considering  the  will  in  its  en- 
tirety, it  would  be  impossible  to  reconcile 
or  account  for  its  language  on  the  basis  of 
a  merely  joint  tenancy  being  thereby  given 
to  the  wife  and  children,  but  that  the  widow 
during  widowhood  took  a  life  estate,  with 
a  power  of  appointment  among  her  chil- 
dren, and  that,  in  default  of  appointment, 
L.R.A.1917B. 


the  children  would  take  as  tenants  in  com- 
mon. 

In  Crockett  v,  Crockett  (1848)  2  PhUl. 
Ch.  653,  41  Eng.  Reprint,  1067,  17  L.  J.  Ch. 
N.  S.  230,  12  Jur.  234,  where  a  testator 
directed  that  all  his  property  should  be  "at 
the  disposal  of  his  wife  for  herself  and  chil- 
dren," it  was  held  to  be  absolutely  incon- 
sistent with  the  provisions  of  the  will  to 
hold  that  the  children  would  take  jointly 
with  their  mother,  but  that,  as  between 
herself  and  her  children,  the  mother  was 
either  a  trustee,  with  a  large  discretion  as 
to  the  application  of  the  fund,  or  having  a 
power  in  favor  of  the  children,  subject  to 
a  life  estate  in  herself. 

In  Ward  v.  Grey  (1859)  26  Beav.  485,  53 
£ng.  Reprint,  086,  where  a  bequest  was 
made  "to  Mrs.  Horatia  Ward  and  her  chil- 
dren," whic?h  the  testator  thereafter  referred 
to  as  a  legacy  to  her  "and  her  family,"  Sir 
flohn  Romilly  said  that,  although  he  could 
not  find  any  distinct  authority  on  the  sub- 
ject, he  was  of  opinion  tluit  the  legatee  and 
her  children  did  not  take  as  joint  tenants, 
but  that  she  took  an  estate  for  life  in  the 
fund,  with  a  power  of  appointment  amongst 
her  cliildren,  and,  in  default  of  appointment, 
and  subject  to  her  life  estate,  the  children 
would  take  the  bequest  equally  among  them. 
This  case  is  cited  in  Theobald  on  Wills  as 
"going  beyond  the  present  tendency  of  the 
court." 

Win  Morse  v.  Morse  (1829)  2  Sim.  485, 
57  Eng.  Reprint,  869,  where  testator  be- 
queathed to  his  daughter,  Anne  Morse,  "and 
her  children  for  their  sole  use  and  benefit 
£6000;  £3000  thereof  to  be  paid  within 
one  year  after  my  decease  and  the  other 
£2000  within  one  year  after  the  decease 
of  my  wife;  and  I  do  appoint  [certain  per- 
sons named]  trustees  for  the  said  sums  of 
money  for  my  daughter  Anne  Morse  and  her 
children,"  it  was  held  that,  as  it  was  clear 
that  the  testator  did  not  intend  an  imme- 
diate payment  of  the  two  legacies,  and 
there  would  be  an  inconsistency  with  re- 
spect to  them  if  the  mother  did  not  take  a 
life  interest,  since  then  different  classes  of 
children  would  become  interested  in  the  two 
portions  of  the  legacy,  such  a  construction 
should  be  put  upon  the  bequest  as  would 
make  all  the  children  participators;  name- 
ly, that  the  mother  should  take  a  life  in- 
terest, with  remainder  at  her  decease  to  all 
her  children. 

In  Scott  V.  Scott  (1860)  11  Ir.  Ch.  Rep. 
114,  where  a  sum  of  money  of  which  an- 
other person  had  the  use  for  life,  and  cer- 
tain other  personal  property,  was  be- 
queathed in  trust  for  the  use,  benefit,  and 
behoof  of  a  niece  "and  her  children,  without 
the  control  or  intermeddling  of  her  hus- 
band, and  to  be  paid  at  such  times  and  in 
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u^d  as  applying  to  the  children  only, 
as  in  the  case  of  a  gift  to  one  and  his 
ehildren  '^as  tenants  in  common  if  more 
than  one/'  the  parent  takes  a  life  estate 
only.^  But  the  presumption  that  the 
parent  and  children  are  to  take  concur^ 
rently  is,  of  course,  not  repelled,  but,  on 


the  contrary,  is  confirmed,  where  the 
words  of  distribution  include  the  parent 
and  children  alike.''* 

The  fact  that  the  fund  is  given  to 
the  wife  in  trust  for  herself  and  her 
children,'*  or  "for  the  benefit  of"  her- 
self and  children,*®  has  been  held  not  to 


such  manner  as  my  said  trustees  shall  in 
their  discretion  think  fit/'  it  was  held  that, 
M  ehildren  born  to  the  niece  during  the 
continuance  of  the  life  interest  would,  ac- 
cording to  the  ordinary  rules  of  construc- 
tion, be  entitled  to  share  in  the  money,  the 
will  should  be  given  a  construction  which 
vould  admit  them  to  participate  in  the 
other  property  as  well;  and  therefore  that 
the  niece  should  be  regarded  us  taking  an 
e^itate  for  life,  with  remainder  to  her 
children. 

"In  Burnsall  ▼.  Davy  (1798)  1  Bos.  & 
P.  215,  126  Eng.  Reprint,  867,  where  testa- 
tor devised  his  residuary  estate  to  his 
niece  ^and  the  issue  of  her  body  lawfully 
to  be  begotten  as  tenants  in  common  (if 
more  than  one),  but  in  default  of  such  issue 
or  being  such  if  they  shall  all  die  under 
the  age  of  twenty-one  years  and  without 
leaving  lawful  issue  of  any  of  their  bodies 
thfifi  I  devise  the  same  unto  my  cousin,"  it 
was  held  that  as  the  words  "tenants  in  com- 
mon" could  only  apply  to  the  issue,  since 
the  niece  and  one  of  the  issue  could  never 
take  as  tenants  in  common,  the  niece  took 
an  estate  for  life  only,  with  remainder  to 
her  issue  after  her  death. 

In  Doe  ex  dem.  Gilman  v.  Elvey  (1803) 
4  East,  313,  102  £ng.  Reprint,  851,  it  was 
suggested.,  though  not  decided,  that  a  devise 
to  one  and  to  the  issue  of  his  body,  his,  her, 
or  their  heirs,  equally  to  be  divided  if  more 
than  one,  should  be  held  to  be  a  devise  for 
life  to  the  person  named,  with  remainder  in 
he  to  his  issue,  if  he  had  any. 

7«In  Kccard  v.  Brooke  (1790)  2  Ck)x,  CJh. 
Gas.  213,  30  Eog.  Reprint,  99,  2  Revised 
Hep.  31,  where  testatrix  bequeathed  stock  to 
trustees  in  trust  after  the  death  of  A,  to 
transfer  the  same  "unto  and  amongst  all 
iind  every  the  nephews  and  nieces  that  shall 
W  then  living  as  well  on  the  side  of  my 
late  husband  as  of  mine  to  wit,  the  said 
•lane  Lundy  or  her  children,"  etc.,  *to  be 
equally  divided  between  them  share  and 
Ahare  alike,"  it  was  held  that,  in  view  of 
tlie  directions  that  they  should  take  equally, 
»hare  and  share  alike,  the  children  of  the 
nephews  and  niecea  took  concurrently  with 
their  parents. 

In  Salmon  v.  Tidmarsh  (1859)  5  Jur.  N. 
^.  (Eag.)  1380,  where  testator  directed  all 
hU  real  and  personal  estate  to  be  sold  and 
the  proceeds  held  by  trustees  "for  the  use 
&nd  benefit  of  my  wife  Diana  and  our  nine 
children  and  any  after-born  child  in  such 
manner  as  my  said  trustees  may  from  time 
to  time  think  proper,  during  the  widowhood 
of  my  said  wife  and  at  the  full  discretion 
of  my  said  trustees  nevertheless  it  is  my  de- 
tire  that  they  first  set  apart  thereout  for 
the  separate  use  and  benefit  of  my  daugh- 
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ter,  Susannah  the  sum  of  £300  and  all  the 
rest  to  be  equally  divided  between  my  said 
wife  and  children  (inclusive  of  Susannah) 
on  their  severally  attaining  twenty-one  and 
my  said  wife  continuing  my  widow  and 
lui married,"  it  was  held  that  though  the 
first  part  of  the  will  would  give  an  estate 
to  the  wife  for  her  life  or  until  her  second 
marriage,  and  upon  her  death  or  marriage 
the  property  would  go  to  the  children,  the 
words  "equally  to  be  divided  between  them" 
showed  that  the  widow  and  children  were 
to  take  jointly. 

In  Bradley  v.  Wilson  (1867)  13  Grant, 
Ch.  (U.  C.)  642,  where  testator  bequeathed 
certain  personal  estate  to  his  two  sisters 
"and  to  their  children,  all  to  share  alike  if 
living,"  it  was  held  that  the  sisters  did 
not  take  life  interests,  but  that  the  direc- 
tion "all  to  share  alike"  showed  that  they 
took  with  their  children  as  tenants  in  com- 
mon. 

In  Mason  v.  Methodist  Episcopal  Church 
(1876)  27  N.  J.  ;Bq.  47,  a  bequest  to  testa- 
tor's sister  and  her  children  of  "$1,000  to 
be  invested  on  bond  and  mortgage  of  real 
estate  and  the  interest  to  be  collected  and 
paid  over  to  them  annually  and  equally  di- 
vided between  them,"  was  held,  in  view  of 
the  context,  to  be  an  immediate  gift  to  the 
mother  and  her  children  who  were  living 
at  the  death  of  the  testator,  as  tenants 
in  common  in  equal  shares. 

TOKewill  V.  Newill  (1872)  L.  R.  7  CSi. 
(Eng.)  253,  where  the  Lord  Chancellor  said: 
"I  cannot  find  that  the  authorities  bear  out 
the  proposition  that  a  simple  gift  to  the 
wife  in  trust  for  herself  and  her  children 
will  warrant  the  court  in  presuming  that 
the  fund  was  intended  to  be  settled.  Many 
reasons  may  be  suggested  for  the  fund  be- 
ing given  in  that  form.  The  testator  asso- 
ciates his  executors,  in  whom  he  reposed 
confidence,  with  his  wife  in  the  executor- 
ship, and  wishes  them  to  assist  her  in 
getting  in  the  estate,  paying  his  debts,  and 
attending  to  those  duties  which  his  wife 
alone  might  not  be  competent  to  discharge; 
and  then  he  might  very  well  say  that,  as 
soon  as  his  estate  was  got  in,  he  wished 
the  executors  to  part  altogether  from  the 
management  of  his  affairs,  and  the  whole 
to  be  handed  over  to  his  wife,  the  most  nat- 
ural person  whom  he  could  select;  and  what 
is  there  in  the  joint  tenancy  between  her 
and  her  children  more  inconsistent  with  her 
having  the  management  of  the  whole  fund, 
than  there  is  in  a  tenancy  for  life,  with  re- 
mainder to  her  children  f" 

M  In  Jubber  v.  Jubber  (1839)  9  Sim.  5a3, 
59  Eng.  Reprint,  452,  where  testator  be- 
queathed to  his  wife  the  use  of  all  his 
property  "for  the  benefit  of  herself  and  un- 
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be  sufficient  to  indicate  any  intention 
that  the  wife  should  take  an  estate  for 
life,  with  remainder  to  the  children, 
rather  than  that  the  wife  and  children 
should  take  as  joint  tenants;  though  a 
different  conclusion  has  been  reached  in 
a  case  in  which  the  legacy  was  given  to 
a  third  person,  in  trust,  for  the  benefit 
of  the  parent  and  her  children.** 

It  has  been  held  that  no  implication 
that  the  parent  is  to  take  a  life  estate 


only  can  be  drawn  from  the  fact  that 
the  parent,  a  married  wom^n,  is  given 
power  to  dispose  of  the  property  by  will 
if  there  are  no  children.** 

The  presumption  arising  from  the 
form  of  gift,  that  the  parent  and  chil- 
dren are  to  take  concurrently,  is  not  re- 
pelled by  a  "name  and  arms"  clause.** 

The  solution  of  the  question  which 
forms  the  subject  of  this  note  may  be 
assisted  by  reference  to  other  gifts,**  or 


married  children,  that  they  may  be  com- 
fortably provided  for  as  long  as  my  wife, 
Martha  may  remain  in  this  life,**  it  was 
held  that  the  widow  and  the  children  who 
were  unmanned  at  the  testator's  death  were 
entitled  equally  to  the  income  of  the  re- 
siduary fund  during  the  life  of  the  widow. 

In  ChH-tifl  V.  Graham  (1864)  12  Week. 
Rep.  (Eng.)  998,  where  testator  gave  to  his 
wife  "all  my  copy-hold,  freehold  and  per- 
sonal estate  whatsoever,  to  and  for  her  ab- 
solute fee  and  dominion  in  fee  simple  for- 
ever and  ever,  and  to  her  heirs,  executors, 
administrators  and  assigns;  also  all  my 
personal,  leasehold  and  general  possession 
to  and  for  her  use  and  for  the  use  of  my 
dear  children.  I  hereby  authorize  her  to 
appropriate  any  part  thereof  for  her  imme- 
diate use,  and  for  that  of  her  children,** — 
it  was  held  that  as  there  was  nothing  in  the 
context  showing  a  succession,  and  no  words 
importing  an  absolute  interest  in  the  wife, 
with  a  trust  to  dispose  of  it,  the  only  con- 
clusion that  could  be  arrived  at  was  that 
it  was  a  gift  to  the  wife  and  children  as  a 
class,  to  take  together,  not  as  tenants  in 
common,  but  as  joint  tenants. 

MJn  Rich  V.  Rogers  (1859)  14  Gray 
(Mass.)  174,  where  a  testator,  who  had 
made  one  specific  provision  for  his  sisters 
in  the  gift  of  annuities  without  any  ref- 
erence whatever  to  their  children,  subse- 
quently bequeathed  to  one  of  them  "for  the 
benefit  of  herself  and  her  own  children 
the  sum  of  $25,000  in  trust,'*  and  made  a 
similar  provision  for  another  sister,  it  was 
held  that,  as  the  legacies  were  given  to  be 
held  by  a  trustee,  and,  being  so  held,  were 
not  directly  appropriated  to  the  sister  and 
her  children,  but  to  her,  "for  the  benefit  of 
herself  and  her  children,**  the  true  construc- 
tion of  the  bequest  was  that  each  of  the 
married  sisters  should  take  the  income  of 
the  sum  bequeathed  in  trust  for  the  benefit 
of  herself  and  her  children  for  her  life,  and 
that  the  principal,  after  her  death,  should 
be  divided  among  her  children. 

MIn  McCord  v.  Whitehead  (1896)  98  Ga. 
381,  26  S.  E.  767,  where  testatrix  devised 
and  bequeathed  her  entire  estate  to  her  ex- 
ecutors in  trust,  "that  that  part  or  por- 
tion that  may  be  set  apart  for  each  of  my 
daughters  may  be  made  over  to  trustee  or 
trustees  for  each  of  them  and  their  chil- 
dren and  not  subject  to  the  debts  or  con- 
tracts of  said  trustee  or  any  husband  with 
which  any  of  them  now  have  or  may  here- 
after intermarry,  and  in  the  event  of  hav- 
ing no  children  such  as  have  none  are  au- 
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thorized  to  devise  it  in  any  manner  they 
think  proper,*'  it  was  held  that,  notwith- 
standing the  superadded  words  defining 
what  was  to  become  of  the  property  if  there 
were  no  children,  such  children  did  not  take 
by  way  of  remainder,  but  concurrently  with 
their  mother,  the  court  saying:  "At  the 
time  the  will  now  before  us  was  executed, 
it  was  quite  common,  in  view  of  the  re- 
strictions which  the  law  then  placed  upon 
married  women,  to  annex  to  the  devise  of 
an  estate  in  fee  to  a  woman,  the  power  to 
dispose  of  it  by  will;  and,  so  far  from  oper- 
ating as  a  limitation,  this  was  not  only 
consistent  with,  but  was  regarded  as  indica- 
tive of,  an  intention  to  create  an  estate  in 
fee.  .  .  •  Nor  can  any  implication  that 
less  than  a  fee  is  given  to  the  daughters 
having  children  be  drawn  from  the  fact  that 
the  power  to  devise  is  given  only  to  such  as 
have  no  children.  The  reason  for  this  omis- 
sion in  the  case  of  such  as  have  children  is 
explained  by  the  fact  that  in  the  part  or 
portion  set  apart  to  such  a  daughter  and  her 
children,  the  children  had  an  interest  which 
their  mother  could  not  devise." 

88  In  Byng  v.  Byng  (1862)  10  H.  L.  Cas. 
171,  11  Eng.  Reprint,  901,  where  testatrix 
gave  "in  trust  to  my  executors  for  my  niece 
Mary  Ann  Byng  and  her  children  all  my 
Quendon  Hall  estate  in  Efisex,  provided  she 
takes  the  name  of  Oranmer  and  arms,  and 
her  children,  with  my  mansion  house,"  and 
various  articles  enumerated  "as  heirlooms 
with  my  estate,**  it  was  held  that  there 
was  nothing  in  the  will  to  restrict  a  mother 
to  an  estate  for  life,  or  to  indicate  that  the 
children  were  to  take  in  succession. 

84  In  Cator  v.  Cator  (1851)  14  Beav.  463, 
51  Eng.  Reprint,  364,  where  testator,  who, 
by  his  will,  had  given  a  life  estate  to  his 
daughter  for  her  separate  use,  with  remain- 
der to  her  children,  by  a  codicil  headed 
"instructions  to  my  solicitors,"  gave  an- 
other legacy  to  the  daughter  "and  children 
for  their  sole  use  and  benefit,"  it  was  held 
that  an  intention  might  be  inferred  to  settle 
the  bequest  made  by  the  codicil  in  the  same 
manner  and  on  the  same  trusts  as  the  be- 
quest by  the  will,  and  therefore  that  the 
daughter  took  a  life  interest  onlv. 

In  Re  Owen  (1871)  L.  R.  12  Eq.  (Eng.) 
316,  25  L.  T.  N.  S.  489,  where  a  tesUtrix 
gave  £1,400  to  trustees,  in  trust,  to  pay 
the  interest  thereof  to  M.  for  life  for  her 
separate  use,  and  the  capital  to  her  chil- 
dren (exclusive  of  her  two  eldest  sons  there- 
inafter named  and  provided  for)  who  should 
survive  her  and  attain  twenty-one,  and  be- 
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by  allasions  made  by  the  testator  to  the 
provision  made  for  the  parent,*'  or  by 
reference  made  to  other  instruments'* 
more  particularly  demonstrating  the  in- 
tention of  the  testator  towards  the  ob- 
jects of  his  bounty. 

IV.  Indicia  which  vary  tl%e  presumption 
arising  where  there  are  no  ehildrenf 
that  the  children  taJce  in  aucceseion* 

Where  the  g^t  is  of  personal  prop- 
erty,  and  there  are  no  children  at  the 


time  the  gift  takes  effect^  the  parent 
necessarily  takes  absolutely.*^  [This,  of 
course,  is  not  necessarily  trae  m  juris* 
dictions  in  which  the  doctrine  of  execu- 
tory devises  is  deemed  applicable  in 
the  ease  of  personal  property.]  So, 
where  the  gift  to  the  children  is  con- 
tingent upon  their  being  in  existence  at 
the  testator's  decease,  the  parent  will 
take  absolutely,  and  not  merely  an  es- 
tate for  life,  with  remainder  to  the 
children.'* 


queatlied  to  the  two  elder  children  of  the 
said  M.  the  sum  of  £1,500  each  when  and 
if  they  should  respectively  live  to  attain 
the  age  of  twenty-one  years,  and  the  resi- 
due to  M.  and  such  of  her  children,  includ- 
ing the  two  eldest  sons,  as  should  attain 
iventy-one,  it  was  held  that  the  gift  of  the 
£1,400  to  the  younger  children,  to  the  ex- 
clusiim  of  the  two  elder  sons,  who  were  in- 
cluded in  the  gift  of  the  residue,  and  the 
reference  to  this  in  the  latter  gift,  justified 
the  conclusion  that  the  mother  took  a  life 
interest  in  the  residue. 

••In  Cafiary  v.  Caffary  (1844)  8  Jur. 
(Eng.)  320,  where  a  testator  declared  that 
a  sum  of  money  invested  in  government 
securities  should,  at  his  wife's  death,  be- 
come *'the  property  of  my  son  Patrick  John 
Caffary  and  his  children,"  and  in  the  subse- 
quent part  of  the  will  referred  to  such  sum 
as  goin^  at  his  wife's  death  to  his  son,  it 
was  held  that  the  testator  himself  had 
showed  that  the  son  should  take  absolute- 
ly, and  not  jointly  with  his  children. 

••In  Fesler  v.  Simpson  (1877)  58  Ind. 
83,  where  testator  devised  "to  my  son  Wal- 
ter Simpson  and  his  children  .  .  •  the 
tract  of  land  described  in  a  deed  to  him 
made  by  me  and  my  wife  July  7,  1856,  to 
be  held  as  therein  provided,"  and  such  deed, 
which  had  been  made  but  never  delivered, 
was  to  Walter  Simpson  and  his  children, 
habendum  to  the  said  Walter  Simpson  dur- 
ing Ms  natural  life,  and  at  his  death  to  his 
children  in  fee  simple,  it  was  held  that  read- 
ing the  habendum  of  the  deed  in  connection 
with  the  will,  and  as  a  part  thereof,  it  was 
cl^ar  that  Walter  Simpson  took  only  a  life 
estate  in  the  premises. 

In  Kidd  t.  Borum  (1913)  181  Ala.  144,  61 
6o.  100,  Ann.  Cas.  1915C,  1226,  where  testa- 
tor directed  that  certain  property  should 
be  conveyed  and  delivered  to  trustees  "for 
the  use  of  my  beloved  wife  Mary  Georgians 
and  her  children,  William  Douglas,  James 
White  and  Anna  Philida,  during  the  natural 
life  of  my  said  beloved  wife  and  at  her 
death  to  our  children  forever,"  it  was  held 
that  although  the  provisions  of  the  will, 
itandidg  alone,  are  to  some  extent  contra- 
dictory and  of  doubtful  import  in  respeet 
to  the  estate  conferred  upon  the  widow,  yet, 
when  constidered  in  connection  with  a  deed 
of  trust  by  which  the  testator  had  con- 
veyed certain  property  "in  trust  for  the  use, 
support  and  maintenance  of  said  beloved 
wtfe,  Mary  Georgiana  and  [her]  children, 
William  Douglas,  James  White  and  Anna 
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Philida,  during  the  natural  life  of  my  said 
wife,  remainder  after  her  death  in  absolute 
right  to  my  said  children  above  named,"  and 
authorizing  the  trustees  "to  demand  and  re- 
cover of  my  executors  any  legacy  or  be- 
quest which  I  may  give  to  my  beloved  wife 
and  children  above  named  in  my  last  will 
and  testament,  and,  when  received  of  my 
executors  or  administrators,  to  be  held  by 
said  trustees  for  my  said  wife  in  the  same 
manner  and  under  the  same  trust  as  above 
provided," — it  made  the  widow  and  her 
children  at  the  time  of  testator's  death  ten- 
ants in  common  of  an  estate  for  her  life, 
with  the  remainder  of  the  fee  of  the  whole 
estate  to  all  her  children. 

•7  In  Pyne  ▼.  Franklin  (1832)  5  Sim.  458, 
68  Bng.  Reprint,  410,  2  L.  J.  Ch.  N.  S.  41, 
where  testator  bequeathed  the  residue  of  his 
personal  estate  to  his  widow,  subject  to  the 
payment  of  two  legacies  of  £200  each  to 
his  nieces,  Agnes  and  Frances  and  their 
children,  to  be  paid  in  nine  months  after 
the  death  of  his  wife,  in  such  shares,  pro- 
portions, manner,  and  form  as  Ms  wife 
should,  by  her  will,  appoint,  amongst  his 
nieces  ana  their  children,  and  neither  of  his 
nieces  had  a  child  at  the  time  of  payment, 
it  was  held  that,  as  there  were  no  persons 
to  whom  the  legacies  could  be  paid  except 
the  nieces,  they  therefore  must,  of  neces- 
sity, take  the  whole. 

In  Cape  v.  Cape  (1887)  S  Tounge  &  C. 
Exch.  (Eng.)  543,  where  testator  directed 
that  a  legacy  '*be  applied  to  the  support 
and  maintenance  of  the  wife  of  my  said 
son  Henry,  and  for  the  support  and  edu- 
cation of  his  children  bom  in  wedlock," 
and  there  were  no  children  at  the  death  of 
the  testator,  Alderson,  J.,  said  that  his  im- 
pression was  that  the  testator  merely  in- 
tended to  give  the  legacy  to  the  separate 
use  of  the  wife,  and  if  there  had  been  chil- 
dren bom  at  the  time  of  the  death  of  the 
testator,  it  would  have  been  a  question 
whether  or  not  they  took  an  interest  under 
the  will;  but  as  there  were  no  children  at 
that  time,  the  wife  took  it  absolutely  to  her 
separate  use. 

••In  Gillespie  ▼.  Schuman  (1879)  62 
Ga.  262,  a  devise  of  certain  property  "to  my 
daughter  Malinda  P.  Collier,  and  her  chil- 
dren if  any  living'*  was  held  not  to  create 
a  life  estate  only  in  the  property  in  the 
daughter,  with  remainder  to  her  children, 
but  an  absolute  estate,  where  she  had  no 
children  at  the  time  the  testator  died. 
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Where  the  children  are  to  take  only 
during  the  parent's  life,  the  construc- 
tion by  which  the  parent  is  given  a  life 
estate  and  the  children  the  remainder  is 


necessarily  excluded,  and  the  parent's 
estate  opens  upon  the  birth  of  a  child 
to  let  in  such  child.*® 


89  In  Gaboury  v.  McGovern  (1864)  74 
6a.  133,  where  testator  gave  the  residue  of 
his  estate  in  trust  for  the  benefit  and  sup- 
port of  his  daughter,  who  was  then  an  in- 
fant and  unmarried,  and  her  child  or  chil- 
dren during  her  life,  it  was  held  that  the 
equitable  life  estate  taken  by  her  was  sub- 
ject to  open  upon  the  birth  of  a  child  to  her 
to  let  in  such  child  for  a  use,  enjoyment, 
maintenance,  and  support  with  its  mother 
during  her  life. 

In  Mitchell  v.  Long  (1877)  80  Pa.  516, 
8.  c.  sub  nom.  Mitchell  v.  McConahey,  34 
Phila.  Leg.  Int.  48,  where  testator  devised 


to  his  son  certain  lands  '*to  him,  his  wife 
and  children  during  their  natural  lives,  if 
he  ever  should  have  any,  if  not,  he  shall 
have  it  all  himself,"  the  son  being  unmar- 
ried at  the  making  of  the  will  and  the 
death  of  the  testator,  it  was  held  that  as 
the  land  was  not  given  to  John  and  his 
wife  during  their  natural  lives,  and  after 
their  death  to  their  children  for  life,  but  to 
John,  his  wife  and  children  during  their 
natural  lives,  the  son,  his  wife  and  his  chil- 
dren, took  concurrent,  and  not  successive^ 
life  estates.  £.  S.  0. 
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(161  N.  C.  344,  77  S,  E.  228.) 

Deed  —  conveyance  to  woman  and  her 
children  —  estate. 

A  conveyance  of  a  remainder  to  a  woman 
and  her  children  forever  vests  in  her  and 
her  children  living  at  the  time,  a  life  estate 
in  common. 
For  other  oaaea,  see  Deeds,  II,  e,  2,  in  Dig. 

1-52  2V.  8. 

(February  19,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Hertford 
County  in  plaintiffs'  favor  in  an  action  for 
partition  of  oertain  land.    Reversed. 

Statement  by  Brown,  J.: 

The  plaintiffs  allege  that  Sarah  A.  Cul- 
lens  died  seised  in  fee  of  said  lands,  and 
at  her  death  they  descended  to  her  children 
the  plaintiffs  and  defendant  Wm.  E.  Cul- 
lens.  The  defendant  Wm.  E.  Cullens  an- 
swers that  he  denies  §  2,  and  alleges  that 
Sarah  A.  Cullens  died  seised  in  fee  of  only 
an  undivided  one-fourth  interest  in  the  land 
therein  described,  and  that  he  (defend- 
ant) was  a  tenant  owning  an  undivided 
one-fourth  interest  in  fee  in  said  land.    He 

Note.  —  For  annotation  of  the  question 
as  to  when  a  conveyance  to  one  and  his 
children  will  give  the  children  an  estate 
jointly  or  in  common  with  the  parent,  and 
when  a  remainder  upon  a  life  estate  in  the 
parent,  see  annotation  following  this  case, 
post,  76. 

For  discussion  of  the  same  question  where 
it  arises  out  of  testamentary  dispositions, 
see  note  to  Rice  v.  Klette,  ante,  45. 
L.R.A.1917B. 


further  says  that  upon  the  death  of  Sarah 
A.  Cullens  one-eighth  of  her  one-fourth  in- 
terest descended  to  him,  and  that  he  is  now 

the  owner  in  fee  of part  of  the  land 

aforesaid.  The  defendant  Perry  makes  the 
same  answer  as  his  codefendant  and  claims 
to  be  the  owner  of  his  interest  in  the  lands* 
which  have  been  sold  by  agreement  pend- 
ing this  proceeding,  and  the  litigation  is 
over  the  proceeds.  His  Honor  gave  judg- 
ment that  plaintiffs  are  tenants  in  common 
in  fee  with  defendant  Wm.  E.  Cullens,  each 
of  an  imdivided  one-eighth  interest,  as  heirs 
at  law  of  Sarah  A.  Cullens.  The  defend- 
ants Cullens  and  J.  W.  Perry  appealed. 

Messrs.  Winborne  &  Winborne,  for  ap- 
pellants : 

Where  land  is  conveyed  to  a  woman  and 
her  children,  they  take  as  tenants  in  com- 
mon, and  oiily  those  born  at  the  date  of  the 
deed  take,  unless  there  is  one  in  Tcntre  sa 
m^re,  and  then  such  child  will  also  take. 

Dupree  v.  Dupree,  46  N.  0.  (Busbee,  Eq.) 
164,  59  Am.  Dec.  590;  Gay  v.  Baker,  58 
N.  C.  (6  Jones,  Eq.)  344,  78  Am.  Dec.  229; 
Heath  v.  Heath,  114  N.  C.  547,  19  S.  E.  155; 
Campbell  v.  Evcrhart,  139  N.  C.  511,  52  S. 
E.  201. 

Prior  to  Act  of  1784,  the  courts,  in  con- 
struing wills  where  the  word  'Tieirs"  was 
omitted,  but  the  word  "forever"  was  used, 
held  that  a  fee  passed.  The  word  "forever" 
showed  the  purpose  of  the  devisor. 

Vickers  v.  Leigh,  104  N.  C.  257,  10  S.  E. 
308;  Cooper  v.  Mitchell  Invest.  Co.  133 
Ga.  769,  29  L.R.A.(N.S.)  291,  66  S.  E. 
1090;  Dillard  v.  Yarboro,  77  S.  C.  227,  67 
S.  E.  841. 

Mr.  Murray  Allen  also  for  appellants- 

Messrs.  Prnden  &  Pruden  and  S» 
Brown  Shepherd,  for  appellees: 

The  deed  to  Sarah  A.  Cullens  and  her 
children  conveyed  only  a  life  estate,  on  a^ 
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count  of  the  abaenee  of  the  word  *'heira" 
in  coaneetion  with  the  name  of  Die  grantee, 
and  all  of  her  children  took  equally  an  un- 
divided one-eighth  interest. 

Boggan  V.  Somers,  162  N.  C..800,  «7  S. 
E.  965;  Triplett  ▼.  Williama,  149  N.  C. 
394,  24  L.KJk.(X.S.)  514,  63  S.  E.  79;  Bryan 
T.  Eason,  147  N.  C.  284,  61  S.  E.  71;  Allen 
V.  Ba8ker>ille,  123  N.  C.  126,  31  S.  E.  383; 
Smith  V.  Proctor,  139  N.  C.  314,  2  L.R.A. 
(N.S.)  172,  51  S.  E.  889;  Tucker  v.  Wil- 
liams, 117  N.  C.  119,  23  S.  E.  90;  Mitchell 
T.  Mitchell,  108  N.  C.  642,  13  S.  E.  187; 
Ray  V.  Durham  County,  110  N.  C.  160,  14 
S.  £.  646;  Anderson  ▼.  Logan,  105  N.  G. 
266,  11  S.  £.  361 ;  Stell  ▼.  Barham,  87  N. 
G.  62;  Helms  v.  Austin,  116  N.  G.  751,  21 
S.  E.  556. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  on  this  ap- 
peal is:  What  interest  has  the  defendant 
Wm.  E.  Gullens  in  the  land  sold  for  parti- 
tion? It  is  admitted  that  Wm.  Lassiter 
owned  the  land  in  controversy,  and  on  Au- 
gust 16,  1865,  conveyed  tlie  same  by  deed 
to  his  daughter,  Sarah  A.  Gullens,  and  her 
children,  reserving  a  life  estate  to  himself 
and  his  wife,  Parthenia.  The  language  of 
the  deed  in  the  premises  is  "unto  Sarah  A. 
Cnllens  and  her  children;"  and  in  the 
habendum,  "unto  her  the  said  Sarah  A. 
Gullens  and  her  children  forever."  There 
is  a  clause  of  warranty  in  these  words: 
'And  I,  the  said  William  Lassiter,  for  my- 
self, my  heirs  and  assigns,  do  and  will  war- 
rant and  defend  the  right  and  title  of  the 
above-described  tract  of  lands  unto  the  said 
Sarah  A.  Gullens  and  her  children  forever 
against  the  lawful  claim  or  claims  of  all 
persons  whomsoever."  The  plaintiffs  con- 
tend that  the  deed  to  Sarah  A.  Gullens  and 
her  children  conveyed  only  a  life  estate,  on 
account  of  the  absence  of  the  word  'Tieirs" 
in  connection  with  the  name  of  the  grantee, 
and  that  all  her  children  took  equally  an 
undivided  one-eighth  interest.  The  defend- 
ants claim  that,  under  said  deed,  Sarah  A. 
Cullens  and  her  three  children  living  at  the 
date  of  the  deed  became  owners  of  the  land 
in  fee  simple,  subject  to  the  life  estate  of 
the  LAssiters.  At  the  date  of  the  deed  Sarah 
had  three  children;  the  defendant  W.  £. 
Gullens  being  one  of  the  three.  One  of  the 
three  children  died  young,  prior  to  the  death 
<rf  Parthenia,  who  survived  her  husband. 
After  the  death  of  Parthenia,  Sarah  had 
bom  unto  her  several  other  children,  all  of 
whom  survived  their  mother,  who  died  in 
1911. 

We  think  it  well  settled  that  where  land 
is  conveyed,  as  in  this  case,  to  a  woman  and 
her  children,  they  take  as  tenants  in  com- 
URA.1917B. 


mon,  and  only  those  bom  at  the  date  of 
the  deed  take  imless  there  is  one  in  ventre 
sa  m^re,  and  then  such  child  would  also 
take;  but  that  fact  did  not  exist  in  this 
case.  Dupree  v.  Dupree,  45  N.  G.  (Busbee, 
Eq.)  164,  69  Am.  Dec.  590;  Gay  v.  Baker, 
58  N.  G.  (5  Jones,  Eq.)  344,  78  Am.  Dec. 
229;  Heath  v.  Heath,  114  N.  G.  547,  10  S. 
E.  155;  Campbell  v.  Everhart,  139  N.  C. 
511,  62  8.  E.  201. 

The  next  question  is:  What  estate  did 
Sarah  and  her  children  (living  at  date  of 
the  deed)  take  under  it?  The  plaintiffs  con- 
tend that  only  a  life  estate  passed  under  the 
deed,  while  the  defendants  contend  a  fee 
simple  passed. 

As  the  word  'Tieirs"  nowhere  appears  in 
the  deed  in  connection  with  the  grantees, 
Sarah  Cullens  and  her  children,  we  are  of 
opinion  that  the  said  grantees  each  took 
only  an  estate  for  his  or  her  life.  In  the  re- 
cent case  of  Boggan  ▼.  Somers,  152  N.  G. 
390,  67  S.  E.  965,  it  is  held  that  deeds  to 
land  made  prior  to  1879  will  not  be  con- 
strued as  in  fee  in  the  absence  of  the  word 
"heirs"  in  the  conveyance,  connected  with 
the  name  of  the  grantee,  and  descriptive  in 
some  way  of  the  estate  he  is  to  take;  and  a 
fee  will  not  pass  when  it  appears  only  in 
connection  wltU  the  name  of  the  grantor. 
In  a  well-considered  opinion  reviewing  tlie 
precedents,  Mr.  Justice  Hoke  says:  "While 
our  court  has  long  shown  a  disposition  to 
interpret  deeds  as  conveying  a  fee  simple 
where  such  a  construction  would  manifestlv 
best  effectuate  the  intent  of  the  parties,  in 
deeds  bearing  date  prior  to  the  statute  of 
1879,  they  have  always  required,  for  the 
creation  of  such  an  estate,  that,  as  a  mere 
construction  of  the  legal  title  on  the  face 
of  the  instrument,  the  word  Qieirs'  shouhl 
appear  in  the  deed  as  connected  with  the 
name  of  the  grantee,  and  descriptive  in  some 
way  of  his  estate,  and  that  such  a  con- 
struction was  not  permissible  when  it  only 
appeared  in  connection  with  the  name  of 
the  grantor."  See  also  California  Real  Es- 
tate Go.  v.  Bland,  162  N.  G.  225,  67  &  E. 
483,  and  Anderson  v.  Logan,  105  N.  G.  266, 
11  8.  E.  361.  In  this  last  case  it  is  ex- 
pressly held  that  *^ where  there  are  no  words 
of  conveyance  in  the  instrument,  or  where 
the  word  'heirs'  does  not  appear  in  any 
part  of  the  deed  except  in  connection  with 
the  name  of  the  bargainor,  or  with  some  ex- 
pression, such  as  'party  of  the  first  part,' 
used  in  the  .clause  of  warranty,  or  else- 
where, to  designate  the  grantor,  the  deed, 
if  executed  before  the  act  of  1879  was 
passed,  will  be  construed  as  vesting  only  a 
life  estate  in  the  bargainee."  Stell  v.  Bar- 
ham,  87  N.  0.  62. 

We  are  advertent  to  a  line  of  cases  which 
hold  that  where  the  word  "heirs'*  does  not 
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appear  anywhere  in  the  deed,  upon  an  alle- 
gation in  the  pleadings  of  mistake^  etc.,  a 
court  of  equity  will  construe  the  deed  as 
passing  a  fee  simple,  when  upon  the  instru- 
ment itself  such  intention  plainly  appears. 
Vickers  v.  Leigh,  104  N.  C.  24.8,  10  S.  E. 
308;  Real  Estate  Co.  v.  Bland,  supra.  The 
pleadings  in  this  case  fail  to  present  such 
question.  The  answers  of  the  defendants 
contain  no  allegation  that  the  word  **heirs" 
was  omitted  bv  mistake,  and  that  it  was 
the  plain  intention  of  the  grantor,  Wm.  Las- 
alter,  to  convey  tlie  land  to  his  daughter 
Sarah  and  her  then  living  children  in  fee. 
The  defendant  asks  for  no  equitable  relief. 
But  we  are  not  prepared  to  say  that  upon 
the  face  of  this  deed  it  was  the  manifest  in- 
tention of  Wm.  Lassiter  to  give  the  land 
to  Sarah  Cullens  and  her  then  living  chil- 
dren in  fee,  to  the  exclusion  of  those  after- 
born.  It  was  more  likely  his  intention  to 
convey  it  to  Sarah  herself  in  fee,  and  after 
her  death  to  her  children,  using  the  word 
'Children"  in  the  sense  of  heirs  of  her  bodv. 

» 

But,  under  the  settled  decisions  of  this 
court,  the  instrument  fails  to  effectuate  such 
purpose,  and,  in  our  opinion,  conveys  to 
Sarah  and  her  children  living  at  date  of 


the  deed  an  estate  for  life  as  tenants  in  com- 
mon. It  therefore  follows  that  the  defend- 
ant Wm.  £.  Cullens  is  the  owner  for  his 
life  of  one-fourth  interest  in  the  land,  and 
is  entitled  to  the  same  life  interest  in  one 
fourth  of  the  proceeds  of  sale. 

It  may  be  that  when  Wm.  Lassiter  died 
the  fee  descended  to  Sarah,  his  daughter, 
if  she  was  his  only  heir,  and,  if  so,  the  de- 
fendant W^m.  E.  Cullens  would  inherit  along 
with  the  other  heirs  at  law  of  Sarah.  That 
will  be  inquired  into  on  next  trial. 

The  effect  of  the  special  proceeding  for 
partition  in  1865  between  the  heirs  at  law 
of  Wm.  Lassiter  was  not  passed  on  by  the 
judge  below  and  is  not  presented  on  this 
appeal  by  any  assignment  of  error,  and  the 
same  is  true  as  to  evidence  which  the  court 
declined  to  hear,  that  Sarah  Cullens^  had 
been  in  the  adverse  possession  of  the  land 
from  1867  to  her  death  in  1911.  As  Sarah 
was  a  life  tenant,  and,  as  such,  in  posses- 
sion, we  fail  to  see  how  she  acquired  title 
to  the  fee  by  adverse  possession;  but  that 
matter  may  also  be  gone  into  on  the  next 
trial. 

New  trial. 


Annotation — Conveyance  to  one  and  his  children  as  giving  the 

an  estate  jointly  or  in  common  vrith  the  parent,  or  a  remainder  upon 
a  life  estate  in  the  parent. 


/.  In  general,  76. 
II,  Instances  in  which  parent  and 
children  have  been  held  to  take 
concurrently,  SI, 
III,  Instances  in  which  the  parent  has 
been  held  to  take  a  life  estate, 
with  remainder  to  his  children, 
S6. 

I,  In  general. 

In  order  that  the  question  discussed 
in  this  note  may  arise  it  must  first  be 
assumed  or  decided  that  the  word  "chil- 
dren'' is  used  as  a  word  of  purchase,  and 
not  of  limitation.  As  to  when  it  is  used 
as  a  word  of  purchase  and  when  of  limi- 
tation, see  note  on  the  Rule  in  Shelley's 
Case,  29  L.R.A.(N.S.)  at  page  1123. 

The  eases  collated  in  this  note  are  not 
merely  those  in  which  the  term  "chil- 
dren" is  used  in  naming  the  parties  to 
the  deed  or  in  the  granting  clause,  but 
include  as  well  cases  in  which  it  is  omit- 
ted from  the  granting  clause,  but  is  used 
in  the  habendum  or  other  parts  of  the 
deed.  Cases  in  which  the  children  have 
been  named,  as  well  as  those  in  which 
they  are  merely  described  as  "children," 
have  been  taken ;  as  have  cases  where  the 
conveyance,  instead  of  being  direct  to 
the  parent  and  children,  was  to  a  third 
L.R.A.1917B. 


person  in  trust  for  a  person  named  and 
his  or  her  children. 

The  scope  of  the  note,  of  course,  does 
not  include  cases  in  which  the  parent  is 
expressly  given  an  estate  for  life,  with 
remainder  to  the  children;  nor  does  it 
extend  to  the  question  whether,  where 
the  children  are  held  to  take  immediate- 
ly, the  parent  takes  a  one-half  interest 
and  the  children  the  other,  or  whether 
they  share  per  capita. 

While  the  same  question  as  forms  the 
subject  of  this  note  may  arise  in  the  case 
of  a  gift  by  will  to  one  "and  his  chil- 
dren," and  although  decisions  on  the  con- 
struction of  deeds  and  wills  containing 
such  a  provision  are  often  cited  inter- 
changeably, certain  differences  in  the 
rules  of  construction  applicable  to  the 
tw^o  classes  of  instruments  ^  have  seemed 

1  "We  cannot  safely  apply,  without  much 
care,  the  rule  of  construction  applicable  to 
wills  to  the  construction  of  deeds  of  con- 
veyance. In  construing  wills,  the  intention 
of* the  testator  is  the  sole  guide,  and  words 
must  be  held  to  mean  what  he  intended 
they  should  mean  if  it  can  be  done  without 
a  clear  perversion  of  their  known  and  plain 
import.  The  intention  of  the  devisee  is  not 
to  be  considered;  he  has  no  right  to  make 
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not  ODly  to  justify;  but  to  require,  their 
separate  treatment.' 

The  decisions  collected  in  this  note 
fall  into  two  classes :  those  which  bring 
to  the  construction  of  conveyances  cer- 
tain technical  rules;  and  those  which  at- 
tempt to  ascertain  and  give  effect  to  the 
intention  of  the  parties  without  employ- 
ing such  rules,  and  with  the  aid  of  cer- 
tain rules  of  construction  evolved  by 
themselves.*  It  is,  therefore,  impossible 
to  frame  general  statements  which  will 
harmonize  with  all  the  cases. 

According  to  what  may  be  termed  the 
primary  rule  of  construction,  where  the 


conveyance  is  expressed  to  be  to  one  ''and 
his  children,"  or  to  one  and  his  children, 
naming  them,  and  there  are  children  liv- 
ing, the  parent  and  the  children  then  in 
being  will,  in  the  absence  of  anything  to 
warrant  a  different  construction,  take 
concurrently,  either  as  joint  tenants  or 
(where  the  deed  expressly  creates  a  co- 
tenancy, or  where  what  would  otherwise 
be  a  joint  tenancy  is  declared  by  statute 
to  be  presumptively  a  cotenancy)  as  ten- 
ants in  common.*  This  result  follows 
whether  the  rule  applied  is  the  technical 
one  that  persons  named  as  grantees  take 
(unless  the  habendum  shows  otherwise) • 


ternifl  with  the  devisor;  besides,  a  will  can 
be  made,  altered  by  codicil  or  revoked  at 
the  pleasure  of  the  devisor.  Not  so  with 
a  deed  of  conveyance.  To  it  there  must  be 
two  parties,  each  having  a  right  in  settling 
its  terms,  and  in  its  construction  the  in- 
tention of  both  parties  must  be  considered. 
It  cannot  be  altered  or  abrogated  by  either 
party,  but  only  by  the  act  of  both.  This 
difference  between  the  rules  of  construction 
which  govern  these  two  classes  of  instru- 
oientB  is  plainly  founded  in  reason  and  jus- 
tice."   King  V.  Rea  (1877)  56  Ind.  1. 

I1iat  no  construction  more  favorable  to 
the  interests  of  children  ought  to  be  allowed 
in  the  case  of  a  deed  than  in  the  case  of  a 
will  is  held  in  Baird  v.  Brookin  (1890)  86 
Ga.  709,  12  L.R.A.  167,  12  8.  E.  981,  the 
eonrt  saying:  "Children  and  grandchildren 
being  the  natural  objects  of  a  te&tator's  af- 
fections, it  is  to  be  supposed  that  in  the 
making  of  his  will  he  usually  bears  them 
in  mind,  and  desires  them  to  share  in  and 
enjoy  his  bounty.  This  is  manifest  from 
the  large  number  of  wills  providing,  in  one 
way  or  another,  for  the  testator's  descend- 
ants. Deeds  are  contracts,  in  the  making 
of  which  both  contracting  parties  are  sup- 
posed to  take  care  of  themselves;  and  where 
a  grantee  intends  to  contract  for  the  benefit 
of  his  children,  as  well  as  of  himself,  having 
the  same  natural  desire  in  their  behalf  as  in 
the  case  of  a  testator  making  a  will,  and 
being  a  party  to  the  instrument,  he  has  the 
opportunity  to  secure  the  end  desired  by 
hating  the  deed  speak  its  real  purpose  plain- 
ly and  unmistakably.  It  would  seem,  then, 
that  no  rule  more  favorable  to  the  interests 
of  children  ought  to  be  allowed  in  the  one 
("ftse  than  in  the  other.  We  have  seen  what 
construction  haa  been  uniformly  put  upon 
wills  containing  language  like  that  in  the 
^eed  before  usj  and,  on  general  principles, 
ve  can  see  no  good  reason  why  such  deeds 
dionld  not  be  similarly  treated/' 

*  For  discussion  of  the  question  as  one  of 
testamentary  construction,  see  annotation 
to  Rice  V.  Klette,  ante,  46. 

•Under  the  old  system  of  conveyancing, 
the  office  of  the  premises  of  a  deed  was 
lightly  to  name  the  feoff er  and  feoffee,  and 
to  describe  the  land  to  be  conveyed;  and  the 
office  of  the  habendum  was  to  name  again 
the  feoffee,  and  to  limit  the  certainty  of  the 
L.R.A.1917B. 


estate.  If  the  habendum  was  repugnant  to 
the  premises,  either  in  the  quantity  of  the 
thing  conveyed,  the  estate,  or  the  grantee, 
it  was  void.  But  the  habendum  might  de- 
termine the  estate  granted,  enlarge,  explain, 
or  qualify  the  premises,  and  might  name  a 
new  grantee  if  the  estate  given  was  not  im- 
mediate, but  by  way  of  remainder.  In  mod- 
ern times,  the  inclination  of  the  courts  is  to 
look  to  the  whole  of  the  instrument,  without 
reference  to  formal  divisions,  in  order  to  as- 
certain the  intention  of  the  parties,  and  not 
to  allow  technical  rules  to  override  the  in- 
tent. Beeeher  v.  Hicks  (1881)  7  Lea  (Tenn.) 
207. 

4 Oases  stating  this  rule  are:  Plant  v. 
Plant  (1905)  122  Ga.  763,  50  S.  E.  901; 
Faloon  v.  Simshauser  (1880)  130  IlL  649, 
22  N.  E.  835;  King  v.  Rea  (1877)  56  Ind. 
1;  McFarland  v.  Hatchett  (1904)  118  Ky. 
423,  80  S.  W.  1185;  Brabham  v.  Day  (1898) 
76  Misa.  923,  23  So.  578;  Hamilton  v.  Pitch- 
er (1873)  53  Mo.  334;  Dupree  v.  Dupree 
(1853)  45  N.  C.  (Busbee  £q.)  164,  50  Am. 
Dec  590;  Gay  v.  Baker  (1859)  58  N.  C.  (5 
Jones,  £q.)  344,  78  Am.  Dec.  229;  Heath  v. 
Heath  (1894)  114  N.  C.  547,  19  S.  E.  155; 
Helms  V.  Austin  (1895)  116  N.  C.  751,  21 
S.  E.  556;  King  v.  Stokes  (1899)  125  N.  C. 
514,  34  8.  E.  641;  Darden  v.  Timberlake 
(1905)  139  N.  C.  181,  51  S.  E.  895;  Fales 
V.  Currier  (1875)  65  N.  H.  392;  Sease  v. 
Sease  (1902)  64  S.  C.  216,  41  S.  E.  898; 
Porter  v.  Lancaster  (1912)  91  S.  C.  300, 
74  S.  E.  374;  Arrington  v.  Roper  (1876)  3 
Tenn.  Ch.  572;  Beeeher  v.  Hicks  (1881)  7 
Lea  (Tenn.)  207;  Norton  v.  Reed  (1897) 
—  Tenn.  — ,  42  S.  W.  688. 

For  instances  in  which  the  rule  has  been 
applied,  see  cases  set  out  in  II.  infra. 

•  The  reference  to  "'children"'  as  gran- 
tees may  be  so  explained  by  the  habendum 
as  to  give  the  children  an  interest  in  suc- 
cession to,  rather  than  concurrently  with, 
the  parent.  See  Doty  v.  Wray  (1880)  66 
Ga.  153;  Wager  v.  Wager  (1815)  1  Serg.  & 
R.  (Pa.)  374,  set  out  in  infra  IIL 

The  effect  of  other  language  in  a  deed  to 
cut  down  the  estate  conveyed  by  the  grant- 
ing clause  is  discussed  in  the  note  to  Carl- 
Lee  V.  EUsberry,  12  L.R.A.(X.S.)  956,  where 
it  is  said  that  the  rule  that  the  granting 
clause  of  a  deed  will  prevail  over  subse- 
quent clauses  which  would  have  the  effect 
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an  immediate  estate,  or  the  independent 
rule  of  construction  by  which  it  is  pre- 
sumed that  the  parents  and  children  were 
intended  to  take  concurrently;  the  prac- 
tical difference  between  the  two  rules 
being  that  under  the  first  the  construc- 
tion is  varied  only  where  the  grantor  has 
proceeded  in  due  form  to  define  the  ex- 
tent of  the  separate  estate  to  be  enjoyed 
by  the  grantees,*  while,  under  the  sec- 
ond, the  construction  may  be  varied  by 
implications  of  a  different  intention 
found  in  other  parts  of  the  instrument, 
or   in   the   relationship   of   the   parties 


thereto.  Since  at  common  law  a  grantee 
must  be  a  person  in  being,  after-bom 
children  can  take  no  interest  under  the 
conveyance,^  unless  en  ventre  sa  m^re  at 
the  time  of  conveyance,'  and  provided 
the  conveyance  is  one  operating  under 
the  statute  of  uses.*  That  where  a  pres- 
ent estate  is  granted,  only  existing  chil- 
dren are  to  take,  is  also  presumed  to  be 
the  intention  of  the  grantor.^* 

But  even  where  technical  rules  of  con- 
struction prevail,  it  has  been  held  that 
where  it  is  clearly  the  intention  of  the 
parties  that  future  as  well  as  existing 


to  abridge  the  estate  conveyed  stands  un- 
questioned, the  differences  of  opinion  con- 
I'orning  it  being  in  regard  to  its  applica- 
tion: that  while  it  has  sometimes  been  giv- 
en effect  as  a  rule  of  property,  the  consen- 
sus of  modem  decision  is  that  it  is  a  rule 
of  last  resort,  applicable  only  where  there 
is  an  irreconcilable  repugnance  between  the 
clauses,  so  that  it  is  impossible  to  discover 
with  anything  like  certainty  the  intention 
of  the  parties;  but  that  the  intention, 
wherever  discoverable,  must  be  given  effect, 
and  that  in  seeking  such  intention  the  for- 
mal divisions  of  tlie  deed  are  to  be  dis- 
regarded, and  the  deed  is  to  be  considered 
as  a  whole,  and  not  in  separate  and  dis- 
tinct parts,  as  was  formerly  done. 

A  supplemental  note  on  the  same  ques- 
tion may  be  found  in  24  L.RA.(N.S.)  514. 

•  Cf.  Wallace  v.  Craig  (1887)  27  S.  C. 
.524.  4  S.  E.  74,  set  out  in  infra  II.;  also 
King  v.  Rea  (1877)  56  Ind.  1,  where 
it  is  said  that  in  the  construction  of  deeds 
of  trust  the  expressed  trusts  will  always 
govern  the  words  in  the  habendum;  but 
thiH  is  not  so  in  a  deed  of  conveyance  mere- 
ly between  the  vendor  and  vendee.  In  such 
cases  the  distinction  between  words  of  lim- 
itation and  words  of  purchase  must  be  pre- 
served, and  the  rights  of  the  parties  main- 
tained acordingly. 

7  The  rule  of  law  is  that  under  a  convey- 
ance to  A  and  his  children,  if  A  have  chil- 
dren at  the  time  of  the  conveyance,  the 
children  take  jointly  with  the  parent,  and 
after-born  children  are  excluded.  Moore  v. 
Lee  (1804)  105  Ala.  435,  17  So.  15. 

Only  such  children  as  are  alive  at  the 
time  of  the  conveyance  take  thereunder. 
Loyless  v.  Blackshear  (1871)  43  Ga.  327. 

In  Glass  v.  Glass  (1880)  71  Ind.  392,  it 
was  held,  construing  a  conveyance  by  way 
of  advancement  from  a  father  to  his  son 
"and  to  the  children  of  the  said  James  C. 
Glass  and  assigns  forever,"  that  although  it 
was  the  manifest  intention  of  the  grantor 
to  convey  an  interest  in  the  land  to  the 
children  of  James  C.  Glass  who  might  there- 
after, be  born  to  him,  as  well  as  the  one 
then  in  being,  effect  could  not  be  given 
thereto  by  reason  of  the  well-settled  rule 
that  there  must  be  a  person  in  existence  to 
receive  as  well  as  to  give  a  conveyance  of 
an  immediate  estate. 

In  Blackburn  v.  Blackburn  (1902)  109 
L..B.A.1917B. 


Tenn.  674,  73  S.  W.  109,  it  is  said  that  in 
the  cases  in  which  it  has  been  held  that  a 
conveyance  to  a  mother  and  her  children, 
without  qualifying  words,  vesta  title  in 
the  then  Uving  children  and  the  mother  as 
tenants  in  common,  to  the  exclusion  of 
children  coming  into  being  thereafter,  this 
rule  is  vested  either  upon  the  idea  that  a 
freehold  could  not  be  created  to  take  effect 
in  futuro,  as  at  common  law  livery  of  sei- 
sin was  essential  to  such  estate,  or  else  up- 
on an  implication  from  the  instrument  of 
an  intention  upon  the  part  of  the  grantor 
that  the  title  e&ould  pass  to  the  living  chil- 
dren as  if  they  had  been  named  therein. 

Other  cases  supporting  the  position  that 
after-born  children  are  to  be  excluded  from 
participation  are:  Vamer  v.  Young  (1876) 
56  Ala.  260;  Burnett  v.  Sumerlin  (1900) 
110  6a.  349,  35  S.  E.  655;  Plant  v.  Plant 
(1905)  122  6a.  763,  50  S.  £.  961;  Beau- 
champ  V.  Fitzpatrick  (1909)  133  6a.  412, 
65  S.  E.  884;  Powell  v.  James  (1914)  141 
6a.  793,  82  S.  E.  232;  Faloon  v.  Simshauser 
(1889)  130  IlL  649,  22  N.  £.  835;  King  v. 
Rea  (1877)  56  Ind.  1;  Gay  v.  Baker  (1860) 
58  N.  C.  (5  Jones,  £q.)  344,  78  Am.  Dec. 
229;  Heath  v.  Heath  (1894)  114  N.  C.  547, 
19  S.  E.  155;  Porter  v.  Lancaster  (1911) 
91  S.  C.  300,  74  S.  E.  374;  Beecher  v.  Hicks 
(1881)  7  Lea  (Tenn.)  207;  Livingston  v. 
Livingston  (1886)   16  Lea  (Tenn.)  448. 

«King  V.  Rea  (1877)  56  Ind.  1;  Powell 
V.  Powell  (1869)  5  Bush  (Ky.)  619,  96  Am. 
Dec.  372. 

On  right  of  infant  en  ventre  sa  mdre  to 
take  as  grantee  in  deed,  see  note  in  44 
L.RJ1.  489. 

*See,  as  holding  that  a  child  en  ventre 
BA  m^re  cannot  take  as  grantee  by  a  com- 
mon-law convevance,  Dupree  v.  Dupree 
(1853)  45  N.  C.^  (Busbee,  Eq.)  164,  59  Am. 
Dec.  590. 

It  is  otherwise,  however,  where  the  con- 
veyance is  to  uses,  for  then,  the  legal  es- 
tate vesting  in  the  trustee,  the  rule  of  the 
common  law  is  supposed  to  be  satisfied,  and 
the  use  is  allowed  to  shift  so  as  to  include 
an  unborn  child.  Gay  v.  Baker  (1860)  58 
N.  C.  (5  Jones,  Eq.)  344,  78  Am.  Dec.  220. 

10  See  Blackburn  v.  Blackburn  (1902)  109 
Tenn.  674,  73  S.  W.  109,  in  footnote  7, 
supra. 

In  Plant  v.  Plant  (1905)  122  6a.  763,  50 
S.  E.  961,  it  was  held  that  there  was  noth- 
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ehildren  shall  take  an  interest  under  the 
deedy  and  the  conveyance  is  one  oper- 
ating under  the  statute  of  uses,^^  after- 
born  children  may  take  as  beneficiaries 
of  a  shifting  or  springing  use.^' 

Where  the  conveyance  is  not  directly 
to  one  and  his  children,  but  is  in  trust 
for  them,  the  difficulty  occasioned  by  the 
rule  that  only  persons  in  being  can  take 
as  grantees  disappears,  and  the  question 
whether  aft^r-bom  children  may  take 
will  depend  solely  upon  whether  the 
terms  of  the  trust  include  them.^  In 
such  a  case  also  there  is  a  stronger  pre- 
sumption that  after-bom  as  well  as  ex- 
isting children  were  intended  to  take.^^ 

Under  the  technical  rule  of  constme- 
tion  that  those  who  are  not  parties  to  a 
deed  can  take  no  present  interest  under 
it,  where  ''children''  are  not  mentioned 
as  parties  to  the  deed,  but  are  introduced 
by  a  subsequent  clause,  they  cannot  take 


except  as  remaindermen;  and  such  con- 
veyanees  are  accordingly  construed  as 
giving  the  parents  a  life  estate,  with  re- 
mainder to  the  children,^^  unless  the 
reference  in  the  habendum  to  the  chil- 
dren of  the  grantee  is  held  merely  indic- 
ative of  the  motive  for  the  conveyance, 
rather  than  as  creating  any  estate  in  the 
children.*^ 

In  cases  which  proceed  independently 
of  the  technical  rules  of  construction, 
however,  children  have  been  held  to  take 
jointly  with  the  parent,  although  men- 
tioned in  the  habendum  only.^'' 

The  two  presumptions,  that  where  a 
conveyance  is  to  one  and  his  children  the 
parent  and  'children  were  intended  to 
take  concurrently,  and  that  only  exist- 
ing children  were  intended  to  take,  will 
yield  to  indications  of  a  contrary  inten- 
tion." 

Thus,  the  fact  that  the  conveyance  is 


ing  in  a  deed  to  the  party  of  the  second 
part  as  '"trustee  of  hia  wife  [name]  and 
their  children/'  which  deed  conferred  upon 
the  trustee  a  power  to  sell  and  reinvest  and 
to  mortgage  the  trust  property  during  his 
lifetime,  to  use,  control,  and  dispose  of  the 
rents,  issues,  and  profits  as  he  might  see 
fit,  without  accountability  to  the  cestuis 
que  trust,  or  either  of  them,  or  to  any  suc- 
cessor in  the  trust,  to  indicate  an  intention 
on  the  part  of  the  maker  of  the  deed  that 
after-bom  ehildren  should  be  entitled  to 
participate. 

11  As  to  the  extent  to  which  the  statute 
of  uses  is  in  force  in  the  Unitetl  States,  see 
note  to  Blake  v.  O'Neal,  16  L.R.A.(N.8.) 
1148. 

Uln  Mellichamp  v.  Mellichamp  (1888) 
28  S.  C.  125,  5  3.  E.  333,  it  was  held,  con- 
struing a  deed  conveying  land  to  a  woman 
*^and  the  children  she  already  has  and  may 
hereafter  bear  by  her  husband,"  that  the 
intent  of  the  grantor  to  include  after-bom 
children  might  be  given  effect  (there  being 
persona  in  existence  then  competent  to 
take  the  estate  conveyed)  by  regarding 
sach  persons  as  trustees  of  a  shifting  or 
springing  use,  first  for  themselves,  and  sec- 
ond for  themselves  and  the  after-born  chil- 
dren as  they  should  respectively  come  into 
being. 

So  also,  in  Reeves  v.  Cook  (1905)  71  S. 
C.  275,  51  S.  £.  93,  a  deed  granting  prop- 
erty to  a.  woman  "and  the  heirs  of  her  body 
which  she  has  or  may  have  by"  her  hus- 
band was  construed  as  conveying  to  the 
woman  and  her  children,  including  those 
born  after  the  conveyance,  as  tenants  in 
eommon. 

For  other  instances  in  which  children 
bom  after  the  conveyance  took  efifect  were 
held  to  be  entitled  upon  their  birth  to  an 
equal  share  with  their  parent  and  the  oth- 
er children,  see  Dunn  v.  Bank  of  Mobile 
(1841)  2  Ala.  152;  Southern  R.  Co.  v.  Hays 
fl907)  150  AU.  212,  43  So.  487;  Cessna  v. 
L.R.A.1917B. 


Cessna  (1868)  4  Bush  (Ky.)  516;  Powell 
V.  Powell  (1869)  5  Bush  (Ky.)  619,  96  Am. 
Dec.  372, — set  out  in  11.  infra. 

U  Although  no  title  in  law  will  vest  in 
children  thereafter  bom,  notwithstanding 
a  clear  declaration  of  the  grantor's  intent 
that  the  after-born  children  shall  take,  they 
will  take  as  beneficiaries  under  a  trust  by 
deed,  and  the  living  grantees  under  a  direct 
deed  will  hold  the  legal  title  in  trust  for 
themselves  and  the  after-bom  children.  Ar- 
rington  v.  Roper  (1876)  3  Tenn.  Ch.  672. 

MJn  Ragsdale  v.  Habry  (1874)  8  Baxt. 
(Tenn.)  300,  where  a  husband  purchased 
certain  real  estate  and  caused  it  to  be  cob- 
veyed  to  a  trustee  for  his  wife  "and  her 
children,"  it  was  held,  judging  from  the 
most  obvious  import  of  the  words,  that 
this  being  a  continuing  trust,  the  words 
"her  children"  referred  to  all  persons  who 
might  answer  the  description  of  the  chil- 
dren of  that  marriage  during  the  existence 
of  the  trust,  including  those  born  subse- 
quent to  as  w^ell  as  those  born  before  the 
date  of  the  conveyance. 

16  See  Foster  v.  Shreve  (1869)  6  Bush. 
(Ky.)  519;  Blair  v,  Osborne  (1881)  81  N. 
C.  417;  Beacroft  v.  Strawn  (1873)  67  111. 
28;  Moreland  v.  Hunley  (1867)  37  Ga.  342, 
— set  out  in  IIL  infra. 

i^For  an  instance  of  this,  see  Mauzy  v. 
Mauzy  (1884)   79  Va.  537. 

17  See  Henderson  v.  Sawyer  (1896)  99 
Ga.  234,  25  S.  £.  312;  Huie  v.  McDaniel 
(1898)  105  Ga.  319,  31  S.  £.  189;  Brasing- 
ton  V.  Hanson  (1892)  149  Pa.  289,  24  Atl. 
344;  Chandler  v.  Jost  (1886)  81  AU.  412, 
2  So.  82,— set  forth  in  H.  infra. 

ISA  very  slight  indication  of  an  inten- 
tion that  the  children  should  not  take  joint- 
ly with  the  mother  will  suffice  to  give  the 
estate  to  the  mother  for  life,  with  remain- 
der to  her  children.  Beecher  v.  Hicks 
(1881)  7  Lea  (Tenn.)  207. 

A  slight  indication  of  intention  will  in- 
duce the  courts  to  give  the  deed  a  construe- 
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in  the  nature  of  a  family  settlement  will 
raise  a  counter  presumption  that  after- 
born  as  well  as  existing  children  are  to 
take  thereunder.  And  where  it  may  be 
inferred  that  the  parent  is  intended  to 
have  the  enjoyment  of  the  whole,  or  that 
the  parent  is  not  to  take  an  estate  of  in* 
heritance  in  any  part  of  the  property, 
the  children  necessarily  take  by  way  of 
remainder;  though  in  some  instances  con- 
veyances in  the  nature  of  family  settle- 
ments have  been  held  to  give  the  children 
an  interest  jointly  with  the  parent  dur- 
ing the  lifetime  of  the  parent,  as  well  as 
the  remainder  after  the  parent's  de- 
cease.*® So,  in  Kentucky,  it  is  held  that 
if  a  husband  makes  provision  for  his 
wife  and  children,  an  intention  should 
be  presumed  upon  his  part  to  give  the 
whole  of  it  to  her  for  life,  remainder 
to  the  children,  unless  the  contrary  pur- 
pose appears  from  the  terms  of  the  pro- 
vision or  the  circumstances  attending  it.**^ 


Two  reasons  have  been  given  for  this 
rule:  first,  that  the  provision  for  the 
wife  may  not  be  diminished  during  her 
lifetime,  and  second,  that  if  she  takes 
jointly  with  her  children,  the  husband's 
bounty  may  by  her  death  pass  into  the 
hands  of  a  stranger,  even  as  against  him- 
self.'* This  presumption  has  been  held 
not  to  apply  where  a  father  makes  pro- 
vision for  his  child  and  that  child's  chil- 
dren ;  ^  though  the  broad  rule  stated  in 
some  of  the  later  Kentucky  cases  makes 
no  account  of  this  distinction.** 

In  some  states,  notably  Ken  tuck}', 
Pennsylvania,  and  Tennessee,  it  has  been 
thought  necessarily  to  follow  from  the 
fact  that  after-born  children  are  intend- 
ed to  take  that  they  must  take  as 
remaindermen,  and  consequently  that 
where  an  intention  to  benefit  after-born 
children  is  indicated,  the  parent  takes  an 
estate  for  life.**  This  overlooks  the  pos- 
sibility of  such  children  taking  through 


tion  which  will  permit  after-born  children 
to  participate  in  the  benefit  of  the  convey- 
ance. Blackl>urn  v.  Blackburn  (1902)  109 
Tenn.  674,  73  S.  W.  109. 

W  See  Davis  v.  Hunter  (1857)  23  Ga.  172; 
Lnqiiire  v.  Lee  (1905)  121  Ga.  624,  49  S.  E. 
834;  Jarvis  v.  Quigley  (1849)  10  B.  Mon. 
(Ky.)  1104;  Hallam  v.  Ashford  (1902)  24 
Ky.  L.  Rep.  870,  70  S.  W.  197;  Williams  v. 
Williams  (1885)  16  Lea  (Tenn.)  164— set 
out  in  XL  infra. 

«o  Smith  V.  Upton  (1890)  12  Ky.  L.  Rep. 
27,  13  S.  W,  721. 

Wliile  gifts  and  conveyances  to  a  wife 
and  her  children  under  the  ordinary  rule 
would  create  a  joint  tenancy,  the  courts  in 
the  construction  of  instruments  executed  by 
a  husband  to  his  wife  and  children  are  al- 
ways inclined  to  construe  the  instrument  as 
creating  an  estate  for  life  in  the  wife,  with 
remainder  to  the  children.  Koenig  v.  Kraft 
(1888)  87  Ky.  95,  12  Am.  St.  Rep.  463,  7 
S.  W.  622. 

81  A  father  makinsf  provision  for  his  child 
and  that  child's  children  may  well  be  sup- 
posed to  have  intended  them  to  take  joint- 
ly. They  are  all  of  his  blood  and  are  the 
natural  objects  of  his  bounty;  but  when  a 
husband  makes  a  conveyance  to  his  wife 
and  their  children  there  is  less  reason  to 
suppose  that  he  intended  they  should  take 
as  joint  tenants,  whereby  his  bounty  may, 
by  her  death,  pass  into  the  hands  of  a 
stranger,  even  as  against  himself.  Davis 
V.  Hardin  (1880)  80  Ky.  672. 

MIn  Bullock  V.  Caldwell  (1884)  81  Ky. 
666,  it  was  said:  "In  Davis  v.  Hardin 
(1880)  80  Ky.  672,  this  court  said:  *A 
father  making  provision  for  his  child  and 
that  child's  children  may  well  be  supposed 
to  have  intended  them  to  take  jointly. 
They  are  all  of  his  blood  and  the  natural 
objects  of  his  bounty.*  If  others  were 
named  in  such  a  gi*ant  than  the  children, 
there  would  then  be  no  room  for  a  conten- 
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tion,  and  because  the  word  ^children*  is  used 
affords  no  reason  for  inferring  an  intention 
on  the  part  of  the  grantor  to  make  a  dif- 
ferent disposition  of  the  estates  than  the 
plain  language  of  the  instrument  indicated, 
and  then  to  reverse  the  rule  when  applied 
to  strangers,  for  the  reason  that  such  a  con- 
ve.yance  is  susceptible  of  but  one  construc- 
tion. Nor  is  tliere  any  reason  to  suppose 
that  the  draftsman  would  employ  such  lan- 
guage in  a  conveyance  when  the  grantor's 
purpose  is  to  give  or  grant  the  estate  to 
the  daughter  for  life  and  the  remainder  to 
her  children." 

««  See,  for  example,  Hall  v.  Wright  (1906) 
121  Ky.  6,  87  S.  W.  1129. 

MIn  Blackburn  v.  Blackburn  (1902)  109 
Tenn.  674,  73  S.  W.  109,  it  is  said  that  if 
the  deed,  when  taken  all  together,  discloses 
a  purpose  upon  the  grantor's  part  that  all 
the  children  of  the  mother,  without  regard 
to  the  time  of  their  birth,  shall  become  ben> 
eflciaries  of  the  property  conveyed,  then, 
to  effectuate  this  purpose,  the  mother  will 
be  converted  into  a  tenant  for  life  and  the 
children  into  remaindermen,  the  remain- 
der vesting  in  those  living  at  the  date  of 
the  instrument,  and  the  estate  opening 
upon  the  subsequent  birth  of  children  so 
as  to  embrace  them;  or  else  a  mother 
will  be  held  to  be  trustee  for  herself  and 
her  then  living  as  well  as  her  after-born 
children. 

In  Hall  v.  Wright  (Ky.)  supra,  it  is  said 
that  the  application  of  the  joint-tenancy 
rule  should  only  be  made,  if  at  all,  in  cases 
where  it  clearly  and  affirmatively  appears 
that  at  the  time  the  donor  acted  he  knew 
there  could  be  no  after-bom  children.  '"We 
cannot  believe,  unless  the  contrary  intent 
clearly  appears,  that  the  donor  ordinarily, 
in  the  use  of  language  granting  or  devising 
property  to  his  child  and  his  child's  chil- 
dren, intends  that  his  own  child  having  one 
child  shall  first  own  one  half  in  fee,  and 
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a  shifting  use.  It  has  led  to  its  being 
stated  in  some  eases  as  an  absolute  rule 
that  a  deed  to  a  man  and  his  children, 
or  to  a  woman  and  her  ehildren,  will  be 
presumed  to  convey  a  life  estate  to  the 
parent,  with  remainder  to  the  children. 
In  view  of  the  fact  that  if  it  is  injtended 
that  the  parent  shall  take  a  life  estate, 
with  remainder  to  the  children,  it  is  both 
natural  and  easy  to  say  so,  this  rule 
seems  rather  far-fetched.  The  flounder- 
ings  through  which  the  Kentucky  courts 
have  come  to  face  in  a  direction  opposite 
from  that  in  which  they  started  may  be 
traced  through  their  decisions. 

Where,  at  the  time  of  the  conveyance, 
the  grantee  named  has  no  children,  the 
presumption  is  that  the  term  "children" 
is  a  word  of  limitation  rather  than  of 
purchase,  giving  such  grantee  an  estate 
tail;  but  this  presumption  may  be  re- 
butted, and  in  such  case  the  grantee 
named  is  usually  held  to  have  an  estate 
for  life,  with  remainder  to  the  chil- 
dren;^ though  this  does  not  necessarily 
follow,  since,  where  the  conveyance  is 
one  operating  under  the  statute  of  uses, 
or  is  in  trust  for  the  parent  and  children, 
the  estate  of  the  parent  will  open  to 
admit  his  children  as  they  come  into 
being." 

IL  In^ancea  in  which  pareut  and 
children  have  been  held  to  take  con- 
ourrently, 

"B  having  divers  sonnes  and  daughters, 
A  giveth  lands  to  B  et  liberis  suis,  et  a 
lour  heires,  the  father  and  all  his  chil- 
dren do  take  a  fee  simple  joyntly  by 
foree  of  these  words  (their  heires) ;  bnt 
if  he  had  no  ehilde  at  the  time  of  the 
feoffment,  the  ehilde  borne  afterwards 
shall  not  take."    1  Co.  Litt.  9a. 

Dunn  v.  Bank  of  Mobile  (1841)  2  Ala. 
152,  a  deed  of  gift  by  which  the  donor 
declared  the  intention  that  the  donee  and 
her  children  then  in  life,  who  were  design* 
nated  by  name,  and  those  thereafter  to  be 
born,  should  enjoy  the  property  eonveyed 
immediately  after  the  donor's  death,  it 
was  held  that  the  mother  did  not  take  an 


estate  for  life,  to  the  exclusion  of  her 
children  during  that  period,  but  that 
those  in  life  obtained  a  present  interest 
immediately  upon  the  donor's  death  as 
tenants  in  common  with  their  mother, 
and  that  the  children  born  after  that 
event  became,  upon  their  birth,  entitled 
to  an  equal  share  with  their  mother  and 
elder  brothers  and  sisters. 

In  Chandler  v.  Jost  (1886)  81  Ala.  412, 
2  So.  82,  a  conveyance  to  a  married  wo- 
man,  habendum  ^'to  her  for  the  joint  use 
of  herself  and  her  children,  Bella  and 
Francis,  and  such  other  children  as  shall 
be  born  to  her  of  her  present  marriage," 
was  held  to  give  her  only  a  partial  inter- 
est in  the  property  as  tenant  in  common 
with  her  children. 

In  Sullivan  v.  McLaughlin  (1891)  99 
Ala.  60, 11  So.  447,  it  was  held  that  there 
was  nothing  in  a  deed  whereby  the  hus- 
band conveyed  to  his  wife  ''and  the  heirs 
of  her  body  by  myself  as  husband"  cer- 
tain described  lands  ''to  have  and  to  hold 
to  the  said  [wife]  and  the  heirs  of  her 
body  by  myself  as  husband  and  to  her 
assigns  in  the  right  and  for  the  interest 
of  her  said  heirs  as  aforesaid,"  from 
which  it  could  be  inferred  that  the  grant- 
or intended  to  postpone  the  interest  of 
his  children,  who  accordingly  took  jointly 
with  their  mother. 

In  Vamer  v.  Young  (1876)  56  Ala.  260, 
it  was  held  that,  under  a  deed  conveying 
certain  property,  in  consideration  of  nat- 
ural love  and  affection  for  the  grantor's 
*  wife  and  children,  to  a  trustee  as  trustee 
of  the  wife  "and  her  children,  to  her  and 
their  proper  use  and  exclusive  benefit 
and  behoof  forever,"  the  wife  and  her 
then  only  child  took  an  equal  undivided 
interest,  and  that  after-born  children 
took  no  interest  whatever. 

In  Moore  v.  Lee  (1894)  106  Ala.  435, 
17  So.  15,  it  was  held  that  under  a  deed 
whereby  the  grantor,  in  consideration  of 
love  and  affection  for  his  daughter,  eon- 
veyed certain  land  to  "the  said  Ida  B. 
Lee  and  her  children  forever,"  "and  for 
her  own  benefit  and  behoof  forever,"  the 
daughter  did  not  take  a  life  estate  with 


then,  on  the  birth  of  another  child,  own 
one  third  in  fee,  and  then  one  fourth,  and 
80  on,  until  in  his  old  age  only  he  may  final- 
ly come  to  know  what  land  he  realty  does 
own." 

**In  New  Hampshire,  the  rule  has  been 
liid  down  that  where  there  is  a  grant  to  a 
^oman  and  her  children,  and  there  is  noth- 
ing to  flhow  that  the  term  "children"  is  used 
in  the  sense  of  'Tieirs  of  the  body,"  and 
there  are  children  living  at  the  time  of  the 
Rrant,  they  will  take  as  tenants  in  common 
with  their  mother;  but  that  where  there  are 
no  children,  the  woman  takes  an  estate  for 
L.R.A.1917B.  6 


life,  with  remainder  to  the  children.  See 
Fales  V.  Currier  (1876)  55  N.  H.  392. 

In  Hall  V.  Wright  (Ky.)  supra,  it  i«  said 
that  the  same  construction  must  obtain 
whether  there  are  any  children  in  being  at 
the  time  of  the  deed  or  not,  for  the  donor 
is  in  the  same  state  of  ignorance  as  to  fu- 
ture children  in  the  one  case  as  in  the  other. 
The  unborn  children,  when  there  are  already 
children  and  when  there  may  be  more,  and 
the  unborn  children  when  there  are  as  yet 
none,  are  presumably  alike  the  subject  of 
the  donor*8  thoughts. 

M  See  footnotes  12  and  18,  aupra. 
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remainder  to  her  children,  but  jointly 
with  her  children  then  in  esse. 

In  Southern  R.  Co.  v.  Hays  (1907)  150 
Ala.  212,  43  So.  487,  a  deed  to  'Tannic 
Hayes  and  her  two  children,  Bessie, 
Thomas  (Hayes)  and  Clifton  Hayes  and 
any  succeeding  heirs  of  her  body,"  "to 
have  and  to  hold  to  Fannie  Hayes  and 
her  children  and  their  heirs  and  assigns 
forever,"  was  held  to  give  the  property 
conveyed  to  Fannie  and  her  children  then 
living,  and  to  those  who  might  be  born  to 
her  after  its  execution. 

In  Breiihani  v.  Davidson  (1876)  51  Cal. 
352,  a  deed  by  which  the  grantor  con- 
veyed certain  property  to  his  wife  and  to 
his  son  Peter,  and  to  such  other  heirs  as 
his  wife  might  have  during  the  marriage, 
and  after  her  decease  to  the  children  of 
the  marriage,  their  heirs  and  assigns  for- 
ever, was  held,  without  discussion  of  the 
question,  to  vest  the  estate  in  the  wife 
and  son,  in  equal  moieties  as  tenants  in 
common,  in  fee  simple. 

In  Davis  v.  Hunter  (1857)  23  Oa.  172, 
it  was  held  that  the  proper  interpreta- 
tion of  a  deed  of  gift  to  the  grantor^s 
daughter  and  her  then  husband  and  her 
children  then  or  afterward  born,  for 
their  support  and  maintenance  during 
the  natural  lives  of  said  daughter  and 
her  husband,  remainder  to  the  children, 
— was  to  give  the  title  to  the  property 
conveyed  to  the  grandchildren  and  a 
joint  estate  in  the  usufruct  during  the 
daughter's  life  to  the  daughter,  her  hus- 
band and  her  children. 

In  Loyless  v.  Blackshear  (1871)  43  Ga. 
327,  it  as  held  that  under  a  conveyance  to 
a  trustee  for  M.  "and  her  children,"  M. 
and  her  children  then  in  life  took  what 
at  common  law  would  have  been  a  joint 
estate,  but  which,  under  the  statute,  was 
an  estate  in  common  in  fee  simple,  and 
not  a  life  estate  to  M.,  with  remainder 
to  her  children. 

Under  a  deed  granting  property  in 
trust  "for  the  sole  and  separate  use  and 
benefit  of  the  said  Frances  Catharine 
Bridges  and  any  children  she  may  have, 
free  from  the  control  or  contracts  of  any 
husband  the  said  Frances  may  hereafter 
marry,"  the  grantee  takes  as  tenant  in 
common  with  her  children.  Pierce  v. 
Brooks  (1874)  52  Oa.  425. 

In  Chess-Carley  Co.  v.  Purtell  (1885) 
74  Ga.  467,  it  was  held  that  under  a  con- 
veyance made  to  one  as  trustee  for  his 
wife  and  her  "present  heirs,"  his  wife 
and  her  children  which  she  then  had  took 
the  property  as  tenants  in  common. 

In  Henderson  v.  Sawyer  (1896)  99  Oa. 

234,  25  S.  E.  312,  it  was  held  that  where 

premises  described  in  a  deed  were  there- 1 
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by  granted,  bargained^  and  sold  to  a 
named  person  "to  have  and  to  hold  unto 
her  .  .  .  and  the  heirs  she  may  have 
by"  her  husband,  "to  them  and  their  own 
proper  use,  benefit  and  behoof  forever, 
in  fee  simple,"  the  effect  of  such  deed 
was  to  convey  the  title  to  the  grantee 
named  and  her  three  children  in  life 
when  it  was  executed,  as  tenants  in  com- 
mon. 

In  Huie  v.  McDaniel  (1898)  105  Ga. 
319,  31  S.  E.  189,  where  a  father  in  the 
granting  clause  of  a  deed  conveyed  to  his 
daughter,  "her  heirs  and  assigns,"  a  cer- 
tain tract  of  land,  the  habendum  clause, 
however,  being  "to  have  and  to  hold  said 
land  and  its  appurtenances  unto"  the 
daughter  and  her  two  children,  naming 
them,  "made  equal  as  heirs,"  it  was  held 
that  the  conveyance  should  be  construed, 
to  effectuate  the  real  intention  of  the 
parties,  as  passing  an  estate  in  common 
to  the  daughter  and  her  two  children. 

Under  a  grant  to  one  and  his  children 
the  title  will  vest  in  such  one  and  his 
children  then  living  as  tenants  in  com- 
mon, to  the  exclusion  of  after-born  chil- 
dren, in  the  absence  of  anything  further 
to  show  the  intention  of  the  grantor. 
Burnett  v.  Summerlin  (1900)  110  Ga. 
349,  35  S.  E.  655. 

In  Luquire  v.  Lee  (1905)  121  Oa.  624, 
49  S.  E.  834,  it  was  held  that  the  estate 
created  by  a  deed  conveying  land  to  a 
trustee  "to  have  and  to  hold  the  said 
tract  or  parcel  of  land  to  the  said  (trus- 
tee) his  heirs  and  assigns  forever,  upon 
the  si>ecial  confidence  and  trust  never* 
theless,  for  the  sole  and  separate  use  of 
Nancy  B.  Lee  and  her  children  during 
the  natural  life  of  or  widowhood  of  said 
Nancy  R.  Lee;  and  at  her  death  or  mar- 
riage this  trust  to  cease  and  the  property 
to  be  equally  divided  between  the  chil- 
dren of  said  Nancy  B.  Lee  living  at  her 
death  share  and  share  alike," — ^was  a 
joint  life  estate  in  Mrs.  Lee  and  her  chil- 
dren- during  her  life,  with  a  fee-simple 
estate  in  remainder  to  the  children  who 
should  survive  her. 

In  Beauchamp  v.  Fitzpatrick  (1909) 
133  Oa.  412,  65  S.  E.  884,  it  was  held  that 
under  a  deed  whereby  the  grantor,  in 
consideration  of  love  and  affection,  con- 
veyed certain  land  to  a  trustee  for  his 
daughter  and  the  children  of  her  body, 
"for  the  sole  and  separate  use  of  the 
said  [daughter]  and  her  children  as 
aforesaid,  their  heirs  and  assigns,"  the 
daughter  and  her  children  in  being  at  the 
time  of  the  conveyance  took  as  tenants  in 
common. 

In  Walker  v.  Walker  (1913)  139  Gk. 
547,  77  S.  £.  795,  it  was  held  that  a  deed 
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vbareby  the  grantor,  in  consideration 
4xf  love  and  affection,  conveyed  to  his 
wife  and  their  four  children,  naming 
them,  certain  property,  'Ho  have  and  to 
hold  the  said  tract  of  land  under  them 
the  said  [names]  their  heirs  and  assigns, 
together  with  all  and  singular  the  rights 
members  and  appurtenances  thereof  to 
the  same  belonging,  to  their  own  proper 
use  and  benefit  forever  in  fee  simple, 
provided  nevertheless  that  such  tract  of 
land  herein  granted  shall  not  be  sold  un- 
less for  the  purpose  of  division  of  same, 
as  hereinafter  specified,  by  said  parties 
of  the  second  part  except  upon  applica- 
tion to  the  superior  court  of  said  county 
by  the  said  [wife]  if  in  life  and  all  such 
children  who  shall  be  living  and  shall 
have  attained  their  majority  at  the  time 
of  such  application,  and  upon  leave 
granted  by  the  judge  of  said  court  for 
such  sale  and  provision  made  by  said 
judge  by  the  reinvestment  of  the  pro- 
ceeds of  said  sale  in  an  estate  of  like 
nature  with  the  one  herein  created  and 
provided  further  that  the  corpus  of  the 
estate  granted  by  this  deed  or  arising 
from  reinvestment  above  mentioned  shall 
not  be  encroached  upon  nor  shall  divi- 
sion of  the  same  be  made  until  the  said 
[wife]  shall' have  died  and  all  of  said 
children  who  may  live  for  so  long  have 
attained  their  majority;  and  provided 
further  that  if  at  the  time  of  the  said  di- 
vision any  of  the  parties  of  the  second 
part  shall  have  died  leaving  no  children 
or  descendants  of  children  then  the  share 
of  said  party  or  parties  shall  be  divided 
among  those  of  said  parties  of  the  second 
part  living  at  said  time  share  and  share 
alike;  but  if  said  deceased  party  shall 
have  left  a  child  or  children  or  descend- 
ant of  children,  then  said  child  or  chil- 
dren or  descendant  of  children  to  take 
the  share  of  their  deceased  ancestor," — 
did  not  create  a  life  estate  in  the  wife 
with  remainder  over  to  the  children,  but 
conveyed  the  land  in  fee  to  the  wife  and 
children  named,  with  a  provision  that  no 
division  of  the  property  should  be  made 
until  after  the  death  of  the  wife  and  the 
majority  of  the  children  who  might  live 
to  reach  majority ;  the  fee  conveyed,  how- 
ever, being  subject  to  the  devested  as  to 
any  grantee  who  might  die  before  the 
time  for  division. 

Under  a  deed  conveying  an  immediate 
estate,  with  present  enjoyment,  to  a  wo- 
man and  her  children,  the  title  vests  in 
the  woman  and  such  children  as  are  liv- 
ing at  the  time  of  the  conveyance  as  ten- 
ants in  eommon,  and  children  thereafter 

bom  to  her  take  no  interest  under  such 
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deed.  Powell  v.  James  (1914)  141  Ga. 
793,  32  S.  E,  232. 

In  Jarvis  v.  Quigley  (1849)  10  B.  Mon. 
(Ky.)  104,  where  a  conveyance  of  slaves 
in  the  nature  of  a  marriage  settlement, 
was  in  trust  for  the  use  and  benefit  of 
the  wife  of  a  certain  person  '^and  the 
heirs  of  her  body  begotten  by"  such  per- 
son and  contained  the  recital :  "It  being 
the  distinct  understanding  of  the  parties 
hereto  that  the  aforesaid  slaves  and 
each  of  them  are  in  no  event  to  become 
liable  to  or  for  the  debts  of  the  aforesaid 
[husband]  but  said  slaves  and  each  of 
them  and  their  increase  aie  to  be  held, 
kept  and  used  by  the  aforesaid  trustee 
for  the  sole  and  exclusive  use  and  benefit 
of  the  aforesaid  Eleanor  and  the  heirs  of 
her  body  by  the  aforesaid  [husband],"  it 
was  held  that  although  the  conveyance 
for  the  sole  use  of  the  wife  and  her  chil- 
dren in  being  and  in  expectancy  might  be 
understood  as  giving  to  the  wife  an  in- 
terest in  common  with  her  children, 
which  might  go  to  her  husband  on  her 
death,  yet  as  this  was  not  the  necessary 
construction  of  such  conveyance,  and  as 
it  was  expelled  by  the  provision  that  in 
no  event  should  the  property  become  lia- 
ble for  the  husband's  debts,  it  would  best 
comport,  with  such  provision  and  with 
the  obvious  intent  of  the  grant  to  con- 
strue it  as  giving  to  the  wife  no  interest 
beyond  her  own  life,  and  vesting  in  the 
children,  at  her  death,  whatever  interest 
she  had. 

In  Cessna  v.  Cessna  (1868)  4  Bush. 
(Ky.)  516,  it  was  held,  construing  a  con- 
tract whereby  the  vendor,  for  a  valuable 
consideration,  bound  himself  to  convey  a 
tract  of  land  t9  Lis  son  ''and  his  lawful 
children/'  that  the  children  took  as  pur- 
chasers, and  that  the  estate  would  open 
up  to  children  bom  after  the  date  of  such 
contract.  In  Hall  v.  Wright  (1905)  121 
Ky.  16,  87  S,  W.  1129,  the  case  of  Cessna 
V.  Cessna  (Ky.)  supra,  is  explained  by 
saying  that  no  contention*  was  made  by 
the  parties  or  considered  by  the  court 
involving  the  suggestion  of  giving  the 
first  taker  a  life  estate  with  remainder 
to  the  children. 

In  Powell  V.  Powell  (1869)  5  Bush 
(Ky.)  619,  96  Am.  Dec,  372,  where  a  hus- 
band conveyed  certain  property  through 
an  intermediary  to  his  wife  and  her 
child  or  children  begotten  by  him,  it  was 
held  that  a  child  bom  shortly  after  the 
date  of  the  conveyance  eo  instanti  be- 
came a  joint  tenant  with  her  mother  by 
the  legal  effect  of  the  deed.  But  in  Davis 
V.  Hardin  (1880)  80  Ky.  672,  it  was  said 
with  reference  to  the  foregoing  case  that 
it  would  no  doubt  have  been  held  that 
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the  wife  took  only  a  life  estate  if  the 
question  had  been  raised  and  the  atten- 
tion of  the  court  had  been  called  to  Webb 
V.  Holmes  (1843)  3  B.  Hon.  (Ey.)  404; 
but  that  the  child  claimed  only  one  half 
of  the  estate,  and  the  case  of  Webb 
v.  Holmes  does  not  appear  to  have  been 
cited.  And  in  Hall  v.  Wright  (Ky.)  su- 
pra,  it  is  said  that  the  case  of  Powell  v. 
Powell  (Ky.)  supra,  is  not  in  accord  with 
the  established  rule  in  Kentucky. 

In  Tucker  v.  Tucker  (1880)  78  Ky.  504, 
a  deed  without  formal  caption,  reading 
"Know  all  men  that  William  Hunt 
...  in  consideration  of  [the  payment 
of  a  specified  amount  of  money]  paid  by 
John  C.  Tucker,  doth  hereby  bargain,  sell 
and  convey  to  Martha  Ann  Tucker  and 
the  heirs  of  John  C.  Tucker  their  heirs 
and  assigns  forever  the  following  real  es- 
tate,'' was  held  to  vest  an  absolute  es- 
tate in  prsdsenti  in  Martha  Ann  Tucker 
and  her  two  children  then  living  as  joint 
tenants.  The  court  further  said:  '^The 
fact  that  John  C.  Tucker  paid  a  portion 
of  the  purchase  money  cannot  alter  the 
construction.  His  intention  does  not  en- 
ter as  an  element  into  the  construction 
of  the  deed  from  Himt ;  but  if  it  did,  the 
will  of  John  C.  Tucker  clearly  manifests 
that  he  understood  that  the  deed  from 
Hunt  vested  the  land  in  his  children, 
Foster  and  Rachel.  He  wills  the  bulk 
of  his  estate  to  his  last  wife  and  to  his 
daughter  Virginia,  and  assigns  as  a  rea- 
son that  Foster  and  Rachel  are  the  own- 
ers of  the  home  place  (the  land  in  contro- 
versy) and  that  the  disposition  made  by 
him  will  equalize  the  children."  This 
provision  of  the  will  is  said,  in  Hall  v. 
Wright  (Ky.)  supra,  apparently  to  have 
constrained  the  court  to  effectuate  the 
manifest  intention  of  the  father. 

In  Bullock  V.  Caldwell  (1884)  81  Ky. 
566,  it  was  held  that  under  a  conveyance 
from  a  father  to  his  daughter  ^^and  her 
children,  of  the  second  part,  to  have  and 
to  hold  said  tract  of  land  to  the  parties 
of  the  second  part,  their  heirs  and  as- 
signs forever,"  the  children  living  at  the 
time  of  the  conveyance  took  a  present 
interest  in  the  property  conveyed,  al- 
though their  names  were  not  inserted  in 
t.he  deed 

In  Hallam  v.  Ashford  (1902)  24  Ky.  L. 
Rep.  870,  70  S.  W.  197,  a  deed  made  by  a 
father  to  a  daughter  and  her  children, 
the  granting  clause  of  which  was :  "This 
deed  of  conveyance  made  and  entered  in- 
to this  the  13th  day  of  April,  3897  be- 
tween George  Davis  of  Mercer  County, 
Kentucky,  of  the  first  part  and  Melinda 
Ashford  and  her  children  she  now  has 

and  anv  other  she  may  hereafter  have  of 
L.R.A.1!)17B. 


I  the  second  part  witnesaeth :  The  said 
party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  $1  cash  in  hand 
paid  and  natural  love  and  affection  I 
have  for  my  said  daughter,  Melinda  Ash- 
ford, wife  of  Levy  Ashford,  and  her  liv- 
ing children,  and  any  other  that  she  may 
hereafter  have,  do  hereby  sell  and  con- 
vey to  said  Melinda  Ashford  and  her 
children  during  the  life  of  said  Melinda 
Ashford,  and  at  her  death  to  go  direct- 
ly to  her  then  living  children  or  heirs  of 
any  dead  ones,  the  following  described 
property," — was  construed  as  giving 
Melinda  Ashford  and  her  children  a 
joint  tenancy  in  the  land  during  her  life, 
and  the  fee  simple  at  her  death  to  her 
iheD  living  children  or  the  heirs  of  any 
who  should  fail  to  survive  her,  leaving 
issue. 

In  Brabham  v.  Day  (1898)  75  Miss. 
923,  23  So.  578,  it  was  held  that  a  con- 
veyance "to  Eliza  Day  and  her  children" 
gave  to  her  child  then  living  an  estate  as 
tenant  in  common  with  the  mother. 

In  Tyler  v.  Lilly  (1902)  81  Miss.  606, 
33  So.  445,  a  deed,  made  by  filling  in  a 
printed  form,  and  bearing  marks  of 
haste,  carelessness  and  inattention,  ex- 
pressed to  have  been  made  between  the 
party  of  the  first  part  and  "C.  J.  Bolen 
and  children,  parties  of  the  Second  part," 
and  witnessing,  "that  the  said  party  of 
the  first  part  in  consideration  of  the  sum 
of  $500  to  him  paid  by  the  said  party  of 
the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  do  by  these  pres- 
ents, grant,  bargain  and  sell  convey  and 
convey  and  confirm  unto  the  party  of  the 
second  part  his  heirs  and  assigns  the  fol- 
lowing described  lots  .  .  .  unto  the 
said  party  of  the  second  part  and  unto 
theirs  heirs,  executors  and  administra- 
tors and  the  said  party  of  the  first  part 
for  his  heirs,  executors  and  administra- 
tors do  hereby  covenant  and  agree  with 
the  said  party  of  the  second  part  theirs 
heirs  and  assigns  and  the  said  party  of 
the  first  part  will  warrant  and  defend  the 
title  to  the  said  premises  unto  the  said 
party  of  the  second  part  and  to  theirs 
heirs  and  assigns  forever," — ^was  con- 
strued to  give  a  child  of  C.  J.  Bolen  liv- 
ing at  the  time  of  the  conveyance  a  one- 
half  interest  in  the  land  as  tenant  in 
common,  notwithstanding  the  use  of  the 
word  "his"  in  the  phrase  "his  heirs  and 
assigns"  in  the  granting  clause. 

In  Gav  V.  Baker  (1860)  58  N.  C.  (5 
Jones  Eq.)  344,  78  Am.  Dec.  229,  it  was 
held  that  a  deed  reciting  as  a  considera- 
tion the  love  and  affection  which  the  don- 
or had  for  Elizabeth  Gay  and  her  chil- 
dren, and  conveying  negroes  to  a  trustee 
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^for  the  proper  use,  bdioof  and  advan- 
tage of  my  daughter  aforesaid,  together 
with  her  children  aforesaid,"  and  which 
did  not  disclose  any  intention  to  give  in 
succession  to  the  daughter  the  use  for 
life  and  then  to  her  children,  but,  on  the 
contrary,  declared  that  the  daughter 
should  have  the  use  together  with  the 
children,  and  that  the  whole  equitable 
interest  should  belong  to  the  daughter 
and  her  children  in  common,  vested  an 
estate  in  the  mother  and  the  children 
then  bom  and  one  in  ventre  sa  m^re,  as 
tenants  in  common,  to  the  exclusion  of 
after-born  children. 

In  Shirlock  v.  Shirlock  (1847)  5  P». 
367,  a  deed  naming  as  party  of  the  sec- 
ond part  "Mary  Shirlock  in  trust  for 
herself  and  her  children,"  and  granting 
"unto  the  said  Marv  in  trust  for  herself 
and  her  children  and  unto  their  heirs 
and  assigns  [certain  property]  to  have 
and  to  hold  unto  the  said  Mary  Shirlock 
for  herself  and  her  children  their  heirs 
and  assigns," — was  construed  as  giving 
Mary  Shirlock  and  her  children  an  es- 
tate in  common  in  fee  simple;  the  court 
below  (the  judgment  of  which  was 
affirmed  per  curiam)  saying  that  the 
plaintiff's  claim  founded  on  the  construc- 
tion giving  a  trust  to  Mary  Shirlock 
and  a  fee  to  the  children  could  not  be 
supported,  for  if  they  claimed  as  eestuis 
que  trust  merely,  their  estate  would  de- 
termine with  that  of  the  trustee,  for 
in  deeds  special  words  of  limitation  are 
always  essential;  but  that  all  difficulty 
on  the  point  might  be  obviated  by  con- 
sidering the  words  ^Hheir  heirs"  to  refer 
to  both  Mary  Shirlock  and  her  children, 
and  treating  them  all  as  grantees  in 
the  deed.  This  construction  was,  how- 
ever, repudiated  in  Coursey  v.  Davis 
(1863)  46  Pa.  25,  84  Am.  Dec.  519;  and 
in  Hague  v.  Hague  (1894)  161  P».  643, 
41  Am.  St.  Rep.  900,  29  Atl.  261,  it 
is  said  that  Shirlock  v.  Shirlock  has 
never  been  followed  and  has  been  several 
times  questioned  and  departed  from  in 
subsequent  cases,  and  cannot  now  be  re- 
garded as  authority. 

In  Brasington  v.  Hanson  (1892)  149 
Pa.  289,  24  Atl.  344,  it  was  held  that  un- 
der a  deed  granting  lands  to  Sally  Bras- 
ington "for  the  only  use  and  behoof  of 
the  said  Brasington  and  her  heirs,  viz: 
Samuel,  Milton,  Oscar  and  Albert  H. 
Brasington,"  Sally  Brasington  took  as  a 
tenant  in  common  with  her  four  children  * 
Ii.R.A.l»]7B. 


named,  rather  thiui  a  life  estate,  with 
remainder  to  such  children. 

In  Wallace  v.  Craig  (1887)  27  8.  G. 
524,  4  S.  E.  74,  construing  a  deed  of  gift 
from  a  daughter  to  her  mother,  whereby 
the  donor  conveyed  certain  lands  to  a 
trustee  "to  hold  for  the  sole  and  separate 
use,  benefit  and  behoof  of  Mrs.  Laura  S. 
Craig  and  her  children,''  it  was  held  that 
although  it  was  obvious  that  the  donor 
intended  to  convey  the  land  to  her 
mother  primarily  for  her  benefit,  and  in- 
cidentally for  that  of  her  children,  and 
that  the  mother  should  take  a  life  estate 
for  the  use  of  herself  and  children,  and 
the  children  the  remainder,  such  inten- 
tion could  not  be  given  effect;  and  that, 
under  the  rule  in  Wild's  Case,  the  mother 
and  her  children  took  as  tenants  in  com- 
mon. 

In  Foster  v.  Glover  (1895)  46  S.  C.  522, 
24  S.  E.  370,  it  was  held  that  under  a 
conveyance  which,  for  and  in  considera- 
tion of  natural  love  and  affection  for  the 
grantor's  son  and  his  family,  and  for  the 
sum  of  $50  paid  by  the  trustee,  conveyed 
property  to  such  trustee  in  trust  for  the 
sole  and  separate  use  of  Mrs.  Sarah  A. 
Foster  and  her  children,  Mrs.  Foster  and 
each  of  her  children  living  at  the  time  of 
the  execution  of  the  deed  took  concur- 
rently. 

In  Porter  v.  Lancaster  (1911)  91  S.  0. 
300,  74  S.  E.  374,  a  deed  whereby  a  hus- 
band, for  a  valuable  consideration,  con- 
veyed lands  to  his  wife  ''and  the  issue  of 
her  body  by  me,  Charles  Smith  begotten 
.  .  .  to  have  and  to  hold  all  and  sin- 
gular the  premises  before  mentioned  unto 
the  said  Priscilla  Smith  and  the  issue  of 
her  bodv  as  aforesaid  their  heirs  and  as- 
signs  forever,"  was  held  to  vest  the  prop- 
erty in  the  wife  and  the  issue  of  her 
body  by  the  grantor  living  at  the  time  of 
the  execution  of  the  deed,  as  tenants  in 
common. 

In  Gray  v.  Hays  (1847)  7  Humph. 
(Tenn.)  588,  a  deed  made  in  considera- 
tion of  natural  love  and  affection  of  the 
grantor  for  his  daughter,  to  a  trustee  for 
such  daughter  and  her  child  and  such 
other  children  as  she  might  have,  was 
held  to  vest  the  property  jointly  in  the 
daughter  and  her  children. 

In  Barnes  v.  Vickers  (1874)  3  Baxt. 
(Tenn.)  370,  a  deed  to  a  woman  and  her 
five  children  was  held  to  have  vested 
them  with  title  as  tenants  in  common. 

In  Williams  v.  Williams  (1885)  16  Lea 
(Tann.)  164,  it  was  held  that  the  mere 
constniction  of  the  language  of  a  deed 
whereby  a  husband  conveyed  land  to  his 
wife  "for  her  sole  and  separate  use  and 
benefit,  together  with  her  children;  she 
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to  have  control  of  the  property  and  in 
the  event  of  her  death  before  his  [the 
husband's]  the  property  to  revert  to  him 
in  trust  for  his  children/'  was  that  the 
wife  took  a  life  estate  for  herself,  with  a 
trust  in  favor  of  the  children  jointly  with 
her  during  life,  with  remainder  to  the 
children  after  her  death,  the  husband,  if 
surviving,  taking  the  legal  estate  for  the 
benefit  of  the  children  of  the  marriage. 

In  Livingston  v.  Livingston  (1886)  16 
Lea  (Tenn.)  448,  a  conveyance  starting 
out  with  a  recital  that  it  is  made  be- 
tween the  first  party  "and  his  wife  Mary 
W.  Livingston  and  his  children"  of  the 
other  part,  and  undertaking,  for  the  nom* 
inal  consideration  of  $1  "and  the  love 
and  affection  he  bears  his  said  wife  and 
children"  to  convey  "unto  the  said  Mary 
W.  Livingston  and  his  children  their 
heirs  and  assigns  forever"  certain  lands, 
to  have  and  to  hold  "to  the  said  Mary 
W.  Livingston  and  his  children  their 
heirs  and  assigns  forever,"  with  the 
usual  covenant  of  warranty  "to  his 
wife  Mary  W.  Livingston  and  his  chil- 
dren aa  aforesaid" — was  held  to  be  plain- 
ly in  prassenti  to  the  grantor's  wife  and 
his  then  children;  and  that  after-bom 
children  could  claim  no  interest  there- 
under. 

In  Yarbrough  v.  Whitman  (1908)  60 
Ter.  Civ.  App.  391,  110  S.  W.  471,  a 
deed  "to  Lucy  Ann  Haile  and  to  her 
children,  jointly,"  was  held  to  convey 
an  equal  share  to  the  person  named  and 
each  of  her  children  then  living. 

///.  Instances  in  which  the  parent  lias 
been  held  to  take  a  life  estate,  with 
remainder   to   his   children. 

In  Elmore  v.  Mustin  (1856)  28  Ala. 
309,  a  deed  by  which  the  grantor,  in 
consideration  of  natural  love  and  affec- 
tion, granted  to  his  daughter  "the  fol- 
lowing named  property  and  to  her  chil- 
dren the  natural  heirs  of  her  body  at 
her  death, — namely  [describing  the 
property],  to  have  and  to  hold  all  and 
singular  the  above  named  property  here- 
by given  and  granted  unto  the  said 
Sarah  Elmore,  my  daughter,  her  execu- 
tors and  administrators  forever,  as  her 
and  her  children's  property," — was  con- 
strued as  giving  the  daughter  a  life  es- 
tate, with  remainder  to  such  of  her 
children  as  might  be  living  at  her  death. 

In  May  v.  Ritchie  (1880)  65  Ala.  602, 

a  deed  by  which  the  grantor  conveyed 

certain  property  in  trust  "for  my  said 

daughter,   Christiana  and  the  heirs  of 

her  body,"  following  the  description  of 

the   property   with    the   words,   "which 

said  property  I  give  in  trust  to  Samuel 
L.K.A.1017B. 


Jordan,  for  the  use  of  my  said  daughter, 
Christiana  and  the  heirs  of  her  body  for 
their  support  and  the  support  of  her 
children;  and  at  the  lawful  age  of  her 
youngest  child  after  her  death  then  the 
above  property  to  be  divided  among  her 
children,"  was  held  (the  words  "heirs  of 
her  body"  being  construed  as  synony- 
mous with  "children")  to  give  the 
daughter  an  equitable  estate  for  life 
with  remainder  to  her  children. 

In  Moreland  v.  Hunley  (1867)  37  Ga. 
342,  a  deed  the  words  of  conveyance  in 
which  were  "do  give  and  grant  unto  my 
said  daughter  a  negro  woman  ar*d  her 
children  to  have  said  negroes  and  their 
increase  unto  my  said  daughter  and 
her  children  free  from  the  control  of 
her  husband"  was  construed,  in  view  of 
the  absence  of  words  of  inheritance,  to 
give  the  daughter  only  a  life  estate  in 
the  slaves,  with  remainder  to  her  chil- 
dren. 

In  Doty  V.  Wray  (1880)  66  Ga.  153, 
it  was  held  that  a  deed  whereby  the 
grantor  granted  to  A  "and  her  three 
children,"  to  have  and  to  hold  for  and 
during  her  natural  lifetime  for  her  own 
sole  and  proper  use  and  benefit,  stipulat- 
ing that  after  her  death,  at  such  time  as 
her  youngest  child  should  come  of  law- 
ful age,  the  property  should  be  divided 
to  the  children  named,  and  should  either 
die  before  arriving  at  lawful  age,  leav- 
ing no  lawful  issue  of  their  bodies,  then 
among  the  survivors,  A  took  a  life  es- 
tate, with  remainder  to  those  of  her 
three  children  named  in  the  deed  who 
should  be  in  life  when  the  youngest  at- 
tained his  majority.  t 

In  Burnett  v.  Summerlin  (1900)  110 
Oa.  349,  35  S.  E.  655,  it  was  held  that  a 
voluntary  deed  from  a  father  to  his  son 
"and  his  children"  and  their  heirs  and 
assigns,  conveying  a  tract  of  land  "for 
the  use  and  benefit  of  [•the  son]  during 
his  natural  lifetime  and  to  his  children 
at  his  death,  but  in  no  event  to  be  sub- 
ject to  the  debts,  contracts  or  liabilities 
of"  the  son,  with  habendum  clause  to 
the  son  "and  his  children,  their  heirs, 
executors,  administrators  and  assigns 
in  fee  simple,"  conveyed  to  the  son  a 
life  estate,  with  remainder  to  his  chil- 
dren. 

In  Beacoft  v.  Strawn  (1873)  67  111. 
28,  it  was  held  that  under  a  deed  con- 
veying land  to  Nancy  L.  Beacroft  with 
habendum  as  follows:  "The  said  land 
hereby  conveyed  to  be  held  and  used  by 
the  said  Nancy  L.  Beacroft  during  her 
natural  life,  free  from  the  debts,  con- 
tracts and  liabilities  of  the  husband  of 
said    Nancy   L.    Beacroft,    and    at   her 
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death  to  go  to  the  children  of  her  body 
...  to  have  and  to  hold  as  aforesaid 
the  land,  premises  and  appurtenances 
aforesaid  unto  the  party  of  the  second 
part  their  heirs  and  assigns  forever/' 
Xaocy  took  a  life  estate,  with  remainder 
10  her  children. 

In  Webb  v.  Holmes  (1843)  3  B.  Mon. 
'Ky.)  404,  a  conveyance  eontainin^:  the 
following  recitals  and  terms:  "This  in- 
denture, made  and  entered  into  this  25th 
day  of  July,  1812,  between  Henry  Crist 
and  Raehael  his  wife,  ...  of  the  one 
part,  and  Francis  and  Sarah  Thomas 
...  of  the  other  part,  witnesseth, 
that  for  the  love  and  good  will  for  them 
and  their  children,  that  intending  to 
<*onvey  to  Sarah  Thomas  a  certain  dow- 
er in  lands,  for  the  entire  benefit  of  her 
and  his  children,  do  hereby  and  by  these 
presents,  transfer,  set  over,  and  convey 
to  her  and  her  children  forever,  [certain 
described  lands]  which  said  tract  of 
land,  with  all  and  singular  its  appurte- 
nances thereunto  belonging,  we  do  here- 
by transfer  and  convey  to  said  Sarah 
Thomas  and  her  children  forever,  as 
above  mentioned,  clear  and  free  from  en- 
•  umbrances," — was  held  to  give  Sarah 
Thomas  an  estate  for  life,  with  a  re- 
mainder in  fee  to  all  her  children,  those 
bom  subsequently  to  the  date  of  the  deed 
as  well  as  those  bom  previously  thereto. 
The  court  said:  'This  is  a  deed,  inter 
partes,  in  which  Crist  and  wife  are  named 
parties  on  the  one  side,  and  Sarah 
Thomas  and  her  husband  on  the  other; 
the  children  are  no  parties,  nor  are  they 
named  as  such  in  the  caption  of  the  deed, 
which,  by  the  designation  of  the  parties, 
is  intended  to  confine  the  deed  to  those 
who  are  named,  in  exclusion  of  all  others 
as  contracting  parties.  And  as  a  stranger, 
who  is  not  party  to  a  deed,  can  derive  no 
legal  interest  under  it,  or  maintain  cove- 
nant on  it,  so  it  is  well  established  that 
those  who  are  not  parties  to  a  deed  can 
take  no  present  interest  under  it;  but 
those  who  are  not  parties  may  take  by 
way  of  remainder  (Co.  Litt.  231,  a;  Doe 
ex  dem.  Wells  v.  Scott  (1814)  3  Maule 
k  S.  308,  105  Eng.  Reprint,  624;  Low- 
ther  V.  Kelly  (1722)  8  Mod.  116,  88  Eng. 
Keprint,  91;  4  Comyns's  Dig.  title  'Fait,' 
D.  2  and  the  notes  seq..  Principal  and 
Agent,  243).  So  to  give  to  the  deed 
operation  at  all,  as  to  the  children,  they 
most  be  construed  to  take  in  remainder 
<ndy,  as  they  cannot  take  a  present  joint 
interest  with  tde  mother.  And  surely 
sneh  eonstrnction  should  be  given  to  the 
deed  as  to  give  some  beneficial  interest 
to  the  children,  as  they  were  clearljr  in- 
tended to  be  provided  for.  Bv  giving 
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to  them  an  estate  in  remainder  in  fee,  to 
take  effect  after  the  Life  estate  of  their 
mother,  they  all  may  be  provided  for, 
not  only  those  who  were  bom  before, 
but  those  who  were  born  after,  the  date 
of  the  deed,  for  in  that  case  there  is  a 
freehold  to  support  the  remainder,  until 
all  the  children  are  born.  And  it  may 
be  fairly  presumed  that  it  was  as  much 
the  object  of  the  donor  to  provide  for 
after-bom  children  as  those  that  were 
born  before  the  date  of  the  deed.  Be- 
sides, the  use  of  the  term  'dower'  in  the 
caption,  which  the  donor  says  he  in- 
tended to  convey  to  Sarah  Thomas, 
which  term,  in  common  parlance,  means 
a  life  estate,  strengthens  the  conclusion 
that  a  life  estate  to  her  and  remainder 
to  her  children  was  intended." 

In  Rogers  v.  Payne  (1853)  14  B.  Mon. 
(Ky.)  167,  it  was  held  that  a  convey- 
ance in  trust  for  the  separate  use  of  the 
wife  of  the  granlor  and  such  children 
as  she  then  had  or  might  have,  and  to 
the  survivors  or  survivor  of  them,  did 
not  give  the  wife  any  joint  interest  with 
the  children  then  in  existence,  because 
the  unborn  children,  if  there  should  be 
any,  would  also  be  entitled  to  an  inter- 
est in  the  estate;  but  that  she  took  an 
estate  for  life,  with-  remainder  to  her 
children  surviving  her.  The  court  said: 
^'This  disposition  of  the  estate  is  such 
as  would  naturally  have  suggested  it- 
self to  the  mind  of  the  donor  as  reason- 
able and  proper;  and  the  conclusion 
that  such  was  his  object  is  strongly  for- 
tified by  that  clause  in  the  conveyance 
which  authorized  the  trustees,  on  the  re- 
quest of  the  mother  alone,  to  sell  any 
part  of  the  estate,  holding  the  proceeds, 
for  the  same  uses  and  trusts  that  the  es- 
tate before  the  sale  was  subject  to.  A 
construction  of  the  instrument  that 
would  apply  the  words  referred  to,  to 
the  children  alone,  or  to  the  mother  and 
children  jointly,  and  make  the  estate 
conveyed  mf^rcly  a  life  interest  in  the 
children,  until  it  passed  to  the  survivor 
of  the  whole  of  them,  although  barely 
allowable  according  to  a  mere  literal  in- 
terpretation of  the  language  used,  would 
be  so  unnatural  in  its  consequences,  and 
so  repugnant  to  the  presumed  intention 
of  the  donor,  who  was  the  father  of  the 
children,  as  to  be  wholly  inadmissible. 
By  such  a  construction,  the  interest  of 
one  of  the  children  in  the  estate,  in- 
stead of  passing  to  his  children  upon  his 
death,  would  pass  to  his  surviving 
brothers  and  sisters,  and  so  on,  until  the 
whole  of  the  estate  would  vest  in  the 
last  and  sole  survivor.  Such  a  disposi- 
tion of  the  estate  could  not  have  been 
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contemplated  by  the  donor  when  he  exe- 
cuted the  deed,  and  would  be  utterly  re- 
pugnant to  his  feelings  as  a  father." 

In  Foster  v.  Shreve  (1869)  6  Bush 
(Ky.)  519,  it  was  held,  in  view  of  the 
rule  that  those  who  are  not  parties  to 
a  deed  can  take  no  present  interest  un- 
der it,  but  may  take  by  way  of  remain- 
der, that,  in  order  to  give  any  operation 
to  the  words  "the  present  heirs"  in  a 
deed  expressed  as  having  been  made  be- 
tween Weathers  Smith,  of  the  one  part, 
and  Susanna  Rogers,  of  the  other  part, 
and  granting  unto  the  said  Susanna 
Rogers  "and  her  present  heirs"  certain 
lands,  "to  have  and  to  hold  all  and  singu- 
lar the  improvements  and  appurte- 
nances thereto  belonging  unto  the  said 
Susanna  Rogers  and  her  present  heirs 
forever,"  and  concluding  with  a  cove- 
nant of  warranty  of  title  to  Susanna 
Rogers  "and  her  present  heirs,"  the  per- 
sons designated  thereiQ  as  "the  present 
heirs"  of  Susanna  Rogers  must  be  held 
to  take  in  remainder  only. 

In  Davis  v.  Hardin  (1880)  80  Ky.  672, 
a  conveyance  which  recited  that  it  was 
"between  David  W.  Jones  of  the  first 
part  and  Mary  E.  Jones  and  William  B. 
Jones,  infant  child  of  Mary  E.  Jones,  of 
the  second  part,"  whereby  a  husband 
conveyed  certain  piroperty  in  trust  for 
"the  said  Mary  E.  Jones  and  William 
P.  Jones  and  any  other  child  or  chil- 
dren of  her  begotten  by  the  said  David 
W.  Jones,"  was  construed,  in  the  light 
of  the  attendant  circumstances  and  the 
relation  of  the  parties,  and  the  further 
circumstance  that  the  deed  provided  for 
the  enjoyment  of  the  use  of  the  property  \ 
by  the  grantor  and  his  wife  unless  the 
trustee  should  take  possession  of  it,  and 
in  that  case  that  he  should  pay  the  entire 
rents  and  profits  to  the  wife,  thus  show- 
ing that  it  was  not  the  grantor's  purpose 
to  make  a  present  provision  for  the  child 
then  in  being  or  those  that  should  be 
thereafter  bom,  and  the  fact  that  his 
only  child  was  then  an  infant  of  tender 
years, — as  giving  his  wife  a  life  estate 
with  remainder  to  their  children,  rather 
than  a  joint  interest  with  the  children, 
as  the  result  of  such  construction  would 
be  that  the  bounty  of  the  grantor  might 
be  entirely  diverted  from  his  family  and 
blood. 

In  McGinnis  v.  Banta  (1882)  4  Ky. 
L.  Rep.  256,  a  conveyance  in  trust  for 
the  grantor's  wife  and  "her  children  by 
her  present  marriage,"  in  consideration 
of  love  and  affection,  was  held,  in  order 
to  give  effect  to  the  -  purpose  of  the 
grantor,  to  secure  the  land  to  the  exclu- 
sive use  of  his  wife  and  his  children  by 
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their  marriage,  to  vest  the  wife  with  an 
estate  for  life,  remainder  to  the  ehil* 
dren. 

In  Meriwether  v.  Meriwether  (1888) 
10  Ky.  L.  Rep.  669,  10  S.  W.  272,  a  con- 
veyance made  by  one  who  had  pur- 
chased the  estate  of  a  husband  at  a  sher- 
iff's sale,  in  pursuance  of  an  agreement 
whereby  he  recited  that  he  had  made 
such  purchase  in  trust  for  the  wife  and 
her  children,  and  promised  to  convey  to 
her  and  her  children  as  soon  as  the  rents 
and  profits  of  the  land  should  have  re- 
imbursed him  for  his  outlay,  was  held  to 
create  a  life  estate  in  the  wife,  with  re- 
mainder to  her  children,  rather  than  a 
joint  tenancy  with  them. 

In  Smith  v.  Upton  (1890)  12  Ky.  L. 
Rep.  27,  13  S.  W.  721,  it  was  held  that 
under  a  conveyance  made  at  the  in- 
stance of  a  husband  who  was  the  equi- 
table owner  of  the  land,  to  his  wife  "and 
her  children,"  the  wife  took,  not.  a*  half 
interest  therein,  but  a  life  estate,  with 
remainder  to  the  children,  upon  the 
ground  that,  in  view  of  the  relation  of 
the  parties,  such  was  presumably  the 
husband's  intention. 

In  Bodine  v.  Arthur  (1890)  91  Ky.  53, 
34  Am.  St.  Rep.  162,  14  S.  W.  904,  a 
deed  the  conveyancing  clause  of  which 
was  "have  this  day,  given,  granted  bar- 
gained and  sold  to  Hettie  Bodine,"  and 
the  habendum  clause  of  which  was  "to 
have  and  to  hold  unto  the  said  Hettie  E. 
Bodine,  wife  of  the  said  B.  W.  Bodine, 
and  to  her  children  by  him  begotten, 
forever,"  was  held  to  limit  the  estate 
conveyed  to  Mrs.  Bodine  to  a  life  estate 
with  remainder  to  her  children  begotten 
by  R.  W.  Bodine,  the  court  saying: 
"According  to  the  imiform  decision  of 
this  state,  such  conveyances  give  to  the 
named  vendee  a  life  estate,  remainder  to 
the  children.  This  construction  grows 
out  of  the  fact  tliat,  as  there  must  be 
parties,  vendors  and  vendees,  in  order  to 
make  a  valid  conveyance,  none  but  par- 
ties vendees  can  take  a  present  estate. 
Such  parties  may  be  designated  by  their 
proper  names,  or  by  such  other  designa- 
tion as  will  identify  the  particular  per- 
sons meant  as  vendees.  In  this  case  the 
expression  *her  children  by  R.  W.  Bo- 
dine, begotten'  does  not  identify  the 
particular  individuals  who  are  to  take, 
because  they,  or  some  of  them,  may  here- 
after be  bom.  Hence,  they  cannot  be 
deemed  parties  vendees  in  the  sense  of 
taking  an  immediate  estate;  but  they 
can  take  an  estate  in  remainder.  See 
Foster  v.  Shreve  (1869)  6  Bush  (Ky.) 
522.  Such  conveyances,  thus  construed, 
are  effective,  otherwise  not;  and  as  it 
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must  be  presumed  that  the  grantor  in 
tended  all  the  parts  of  the  deed  to  have 
the  effect  that  the  law  gives  to  the  lan- 
guage used,  consequently  it  must  also  be 
presumed  that  he  intended  to  grant  a 
life  estate,  with  remainder,  unless,  as 
intimated,  the  contrary  intention  ap- 
pears." 

In  Qoodridge  v.  Goodridge  (1891)  91 
Ky.  607,  16  S.  W.  270,  a  deed  by  which 
a  husband,  in  consideration  of  ''the  love 
and  affection  which  the  party  of  the  first 
part  has  to  his  wife,  Margaret  and  the 
children  of  the  party  of  the  first  part 
now  bom  and  those  hereafter  to  be  bom 
of  the  said  parents,"  granted  and  con- 
veyed to  the  party  of  the  second  part 
'*and  said  children"  certain  described 
property,  was  held,  in  order  to  effectuate 
the  evident  intention  of  the  grantor  to 
provide  for  future  children,  and  having 
regard  to  the  natural  and  usual  feelings 
and  motives  by  which  a  person  is  shown 
to  be  influenced  in  disposing  of  his 
property,  to  give  the  wife  a  life  estate 
in  the  whole,  with  remainder  to  the  chil- 
dren, rather  than  a  fee  jointly  with  the 
children. 

In  Fletcher  v.  Tyler  (1891)  92  Ky. 
145,  36  Am.  St.  Rep.  584, 17  S.  W.  282,  a 
deed  made  upon  consideration  furnished 
by  Woodson  Fletcher,  husband  of  Chloe 
Ann  Fletcher,  and  the  father  of  the 
then-born  children  of  her  body,  reading: 
'^This  indenture  made  and  entered  into 
this  the  28th  day  of  May,  1851  by  and 
between  0.  F.  Stirman  of  one  part  and 
Chloe  Ann  Fletcher  and  the  heirs  of  her 
body  by  Woodson  Fletcher  upon  her  be- 
gotten, for  and  in  the  consideration," 
etc.  .  .  .  "Do  hereby  sell  and  convey 
to  Chloe  Ann  Fletcher  and  the  heirs  of 
her  body  aforesaid," — was  held,  in  or- 
der to  give  effect  to  the  husband's  evi- 
dent intention  to  provide  for  future  as 
well  as  for  existing  children,  to  give  the 
wife  a  life  estate,  with  remainder  to 
their  children,  rather  than  a  joint  pres- 
ent interest  in  fee  with  those  then  liv- 
ing. 

In  Baskett  v.  Sellers  (1892)  93  Ky.  2, 
19  S.  W.  9,  a  deed  the  granting  clause 
of  which  was  "for  and  in  consideration 
of  natural  love  and  affection  the  said 
party  of  the  first  part  has  for  his  daugh- 
ter, .  .  .  the  said  A.  B.  H.  Farley, 
and  his  son,  T.  L.  Farley,  parties  of  the 
second  part,  the  party  of  the  first  part 
has  this  day  sold  and  by  these  presents 
doth  grant,  bargain,  sell  and  convey  to 
the  parties  of  the  second  part  the  fol- 
lowing described  land,"  with  habendum 
'Ho  them  my  said  daughter  and  son  and 

their  children  forever,"  it  was  held  that 
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as  the  word  "children"  was  evidently 
used  in  its  popular  sense  and  as  indicate 
ing  the  desire  of  the  grantor  to  provide 
for  his  two  children  and  their  children, 
should  they  have  any,  the  grantees 
should  be  regarded  as  taking  a  life  es- 
tate only,  with  remainder  to  their  chil- 
dren. 

In  Barth  v.  Barth  (1901)  23  Ky.  L. 
Rep.  1246,  64  S.  W.  993,  a  conveyance 
by  which  a  father,  in  consideration  of 
love  and  affection  for  his  daughter,  con- 
veyed to  her  husband  "in  trust  for  the 
said  [idaughter]  and  such  child  or  chil- 
dren as  she  may  have,  and  in  case  any  of 
said  children  shall  die  leaving  issue  then 
the  said  issue  shall  take  the  share  which 
the  parent  would  have  taken  if  living, 
and  the  said  George  W.  Barth  with  the 
said  Sarah  Ann,  his  wife,  during  her  life 
may  occupy  the  premises  aforesaid  as 
they  may  choose,  or  if  the  said  Sarah 
Ann  shall  consider  it  best  during  her 
life  he  shall  rent  the  said  premises  and 
apply  the  said  rent  aforesaid  to  the 
maintenance  of  himself  and  the  said 
Sarah  Ann  and  her  children,  and  in  case 
of  her  death  then  the  rent  thereof  shall 
be  applied  to  the  support  and  mainte- 
nance of  the  said  children," — ^was  con- 
strued, in  order  to  effectuate  the  intent 
of  the  grantor  as  disclosed  by  the  en- 
tire conveyance,  construed  in  the  light 
of  the  relationship  of  the  parties  and 
the  attendant  circumstances,  as  giving 
the  daughter,  not  a  joint  interest  with 
her  children,  but  an  estate  in  the  whole 
property  for  life,  with  remainder  at  her 
death  to  her  children. 

In  McFarland  v.  Hatchett  (1904)  118 
Ky.  423,  80  S.  W.  1185,  it  was  held  that 
under  a  deed  the  caption  whereof  named 
as  party  of  the  second  part  Sarah 
Hatchett,  reciting  that  "the  party  of  the 
first  part  sells  and  hereby  conveys  to 
said  Sarah  Hatchett  and  her  children  a 
certain  lot  of  ground  ...  to  have 
and  to  hold  to  her  and  the  said  Sarah 
Hatchett  and  her  children,"  Sarah 
Hatchett  (who  apparently  had  no  chil- 
dren at  the  time  of  the  conveyance)  took 
only  a  life  estate,  with  remainder  to  her 
children. 

In  Hall  V.  Wright  (1905)  121  Ky.  16, 
87  S.  W.  1129,  a  deed  the  caption  of 
which  recited  that  it  was  made  between 
the  grantors  and  the  grantee  named 
(who  was  a  son  of  the  grantors,  and  who 
had  at  that  time  several  children  living 
and  others  afterward  born)  "and  his 
children,"  the  granting  clause  of  which 
recited  a  conveyance  to  the  grantee, 
without  any  words  of  inheritance  or 
mention  of  his  children,  and  the  haben- 
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dum  of  which  recited  that  the  grantors 
would  warrant  and  defend  the  title  un- 
to the  grantee  named  ''and  his  children 
forever,"  was  held,  in  order  to  effectuate 
the  presumable  intention  of  the  grantors 
to  give  after-born  as  well  as  existing 
children  an  interest,  to  give  the  son  an 
estate  for  life,  with  remainder  to  his 
children. 

In  Brumley  v.  Brumley  (1905)  28  Ky. 
L.  Rep.  231,  89  S.  W.  182,  a  deed  the 
granting  clause  of  which  was  to  the  par* 
ent,  without  mention  of  his  children, 
with  habendum  to  him  and  his  children, 
was  held,  notwithstanding  a  provision 
therein  that  ''the  said  party  of  the  sec* 
ond  part  shall  not  sell  any  portion  of 
said  lands  without  the  express  consent 
of  the  party  of  the  first  part,  but  after 
the  decease  of  the  party  of  the  first  part 
then  said  party  of  the  second  part  may 
sell  any  portion  of  said  land,''  to  give 
the  grantee  named  a  life  estate  with  re- 
mainder in  fee  to  all  of  his  children, 
whether  in  being  at  the  date  of  the  con- 
veyance or  born  afterwards. 

In  McCready  v.  Morris  (1906)  29  Ky. 
L.  Rep.  588,  94  S.  W.  24,  it  was  held  that 
a  deed  made  by  a  husband  to  his  wife, 
the  caption  of  which  named  only  the 
wife  as  the  party  of  the  second  part,  but 
which  in  the  granting  clause  purported 
to  convey  "to  the  party  of  the  second 
part  and  to  such  child  or  children  as  she 
may  have  by  her  husband,  George  W. 
McCready  at  the  time  of  her  death  or  to 
the  descendants  of  any  such  if  any  such 
descendants  there  should  be,  the  said 
first  party  has  as  before  stated  conveyed 
to  the  second  party  and  to  her  such  chil- 
dren, if  any  and  their  descendants,  if 
any,  the  following  tract  or  parcel  of 
land,"  etc.,  the  wife  took  an  estate  for 
life,  with  remainder  to  her  children,  sub- 
ject to  be  defeated  by  their  death  in 
their  mother's  lifetime. 

In  Salyer  v.  Johnson  (1908)  32  Ky.  L. 
Rep.  709,  107  S.  \V.  210  (in  which  the 
deed  was  made  for  a  valuable  considera- 
tion), it  is  said  to  be  well  settled  in 
Kentucky  that  a  conveyance  to  a  woman 
and  her  children  creates  a  life  estate  in 
the  mother,  with  remainder  to  her  chil- 
dren. 

In  Bowe  v.  Richmond  (1908)  33  Ky. 
L.  Rep.  173,  109  S.  W.  359,  where  a  deed 
which,  though  from  one  unrelated  to 
the  grantees,  was  made  as  directed  by  the 
husband  and  father,  who  furnished  the 
consideration  therefor,  and  which  was 
accordingly  regarded  as  if  made  by  him- 
self, named  in  its  caption  the  purchaser's 
wife  and  her  children  by  him  as  the  par- 
ties of  the  second  part,  and  in  its  grant- 
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ing  clause  recited*  that  the  conveyance 
.was  "to  the  party  of  the  second  part  and 
heirs,"  habendum  "to  the  second  party 
and  her  heirs  and  assigns  forever,"  it 
was  held,  in  view  of  the  purchaser's  evi- 
dent purpose  of  providing  for  his  wife 
and  children,  that  the  wife  took  a  life 
estate,  with  remainder  to  her  children 
by  him,  including  such  of  them  as  were 
born  after  the  execution  of  the  deed. 

In  Hall  V.  Wright  (1910)  137  Ky.  39, 
127  S.  W.  516,  it  was  held  that  though 
the  words  "and  his  children"  did  not 
appear  after  the  parent's  name  in  the 
caption  or  in  the  granting  elause,  but 
only  in  the  habendum,  the  parent  never- 
theless took  a  life  estate,  with  remainder 
to  his  children. 

In  American  Nat.  Bank  v.  Madison 
(1911)  144  Ky.  152,  38  L.R.A.(N.S.) 
597,  137  S.  W.  1076,  it  was  held  that  a 
deed  by  which  a  father  and  mother  in 
consideration  of  the  love  and  affection 
which  they  bore  to  their  daughter  and 
her  children,  the  children  being  then 
alive,  granted  property  to  the  parties  of 
the  second  part,  who  were  described  as 
the  daughter  and  "her  bodily  heirs," 
conveyed  a  life  estate  to  her  and  the 
remainder  to  her  children;  the  court 
saying:  "The  intention  is  gathered 
from  the  language  or  words  of  the  writ- 
ing, and  this  language  should  always  be 
read  in  the  light  of  attending  circum- 
stances and  the  relation  of  the  parties 
to  the  contract.  When  thus  considered 
it  is  apparent  that  the  grantors  in  the 
case  under  consideration  were  wanting  to 
provide  for  their  daughter  and  her  chil- 
dren a  home  which  she  should  enjoy  to 
the  fullest  extent  during  her  life,  and 
they  likewise  desire  to  make  provision 
for  her  children.  This  purpose  can  only 
be  effectuated  by  construing  the  language 
used  to  create  an  estate  for  life  in  the 
wife,  with  remainder  to  her  children. 
To  hold  that  the  language  used  created  a 
joint  tenancy  or  joint  ownership  among 
their  daughter  and  her  children  would 
be  to  defeat  the  evident  aim  and  intent 
of  the  grantors." 

In  Virginia  Iron,  Coal,  &  Coke  Co.  v. 
Dye  (1912)  146  Ky.  519,  142  S.  W.  1057, 
where  the  deed  in  question  was  made  up- 
on a  consideration  furnished  by  the  hus- 
band, it  was  said  to  be  a  well-settled 
rule  of  construction  that  a  conveyance 
to  a  woman  and  her  children  creates  a 
life  estate  in  the  mother,  with  remainder 
to  her  children. 

In  Ewing  v.  Milliken  (1912)  148  Ky. 
837,  147  S.  W.  770,  a  deed  made  upon  a 
consideration  furnished  by  the  parent 
named  therein  as  grantee,  conveying  the 
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property  to  ''Laura  H.  Ewing,  Alice,  Vir- 
gfinia,  and  M.  M.  Ewing  and  such  other 
children  as  may  be  hereafter  born  to 
the  said  Laura  H.  Ewing  and  C.  S. 
Ewing;  and  in  the  event  of  the  death  of 
any  of  them  the  interest  of  the  one  dy- 
ing to  go  to  and  be  held  by  the  survivors 
equally/'  was  held  to  give  Laura  H.  a 
life  estate  in  the  land,  with  remainder  to 
her  children. 

In  Bice  v.  Klette  (Ky.)  ante,  45,  it  is 
said  that  where  there  is  nothing  in  a 
deed  or  will  to  show  a  contrary  purpose, 
the  rule  is  to  hold  an  estate  deeded  or 
devised  to  a  man  and  his  children,  or  to 
a  woman  and  her  children,  as  a  life  es- 
tate to  the  first  taker,  with  remainder  to 
the  children. 

In  Dunoan  v.  Medley  (1914)  160  Ky. 
684, 170  S.  W.  31,  a  deed  reading,  "I  do 
^ive  to  EUittie  E.  Duncan  our  daughter, 
her  children  the  heirs  of  her  body  and 
VV.  T.  Duncan  her  husband  his  lifetime 
interest  in  168  3-4  of  land  by  his  com- 
pliance with  the  following  payment 
.  .  .  We  do  hereby  give  to  our  be- 
loved daughter  and  the  heirs  of  her 
body  and  her  husband  W.  T.  Duncan  his 
lifetime  interest  by  complying  with  the 
above  named  conditions,''  was  held  to 
give  W.  T.  Duncan  and  Hat  tie  E.  Dun- 
can a  life  estate,  with  remainder  to  their 
children. 

In  Downing  v.  Birney  (1897)  112 
Mich.  474,  70  N.  W.  1006,  a  deed  naming 
as  party  of  the  second  part  "Lorainie 
Spicer  wife  of  Ezekiel  Spicer,"  and  wit- 
nessing 'Hhat  in  consideration  of  $100 
paid  by  the  said  Ezekiel  Spicer  to  the 
parties  of  the  first  part  they  have  bar- 
gained anl  sold,  and  uo  hereby  convey  to 
the  said  Lorainie  Spicer  [certain  prop- 
erty], to  have  and  to  hold  the  said  lots 
to  the  said  Lorainie,  to  the  children  of 
her  body  begotten  by  the  said  Ezekiel,  to 
her  heirs,  executors  and  to  the  assigns  of 
the  said  Lorainie  and  Ezekiel,  forever,'' 
with  a  covenant  of  warranty  of  ''the 
lawful  title  hereby  conveyed,  to  the  said 
lots,  of  the  said  Lorainie,  to  the  children 
of  her  body  b^^tten  by  the  said  Ezekiel, 
to  her  heirs,  executors,  and  to  the  as- 
signs of  the  said  Lorainie  and  Ezekiel," 
it  was  held,  in  view  of  the  fact  that  in 
its  premises  the  deed  made  Lorainie 
Spicer  the  only  grantee,  and  as  his  chil- 
dren were  introduced  only  by  the  haben- 
dnm,  and  as  the  party  thus  introduced 
cannot  take  as  grantee,  being  a  stranger 
to  the  premises,  but  may  take  by  way  of 
reniainder,  the  children  did  not  take 
jointly  with  their  mr.ther  but  as  re- 
maindermen; the  court  sa3dng:  "We 
have  no  doubt  that  it  was  designed  that 
UR.A.1917B. 


Lorainie  should  have  a  life  estate,  at 
least,  in  the  entire  premises.  Every- 
thing indicates  it.  First,  we  have  the 
grant,  which,  standing  alone,  is  clearly 
that ;  second,  the  clause  in  the  habendum 
mentioning  the  children  contains  no 
words  of  inheritance,  which  would  be 
necessary  to  give  them  a  fee  simple ;  and, 
third,  it  seems  to  have  been  contemplat- 
ed that  Lorainie  and  her  husband 
might,  in  some  contingency  not  clearly 
indicated,  dispose  of  the  premises,  while 
such  a  provision  as  to  the  right  of  the 
children  is  significantly  wanting." 

In  Kinney  v.  Mathews  (1879)  69  Mo. 
520,  a  conveyance  to  a  woman  "and  all 
her  children  she  now  has  or  ever  will 
have,"  was  construed,  in  order  to  give 
effect  to  the  intention  of  the  grantor  to 
benefit  after-bom  as  well  as  existing 
children,  as  vesting  a  life  estate  in  the 
mother,  with  remainder  to  the  children. 

In  Chesnut  v.  Hears  (1857)  56  N.  G. 
(3  Jones,  Eq.)  416,  where  a  husband,  in 
consideration  of  love  and  afllection  for 
his  wife,  "as  well  as  for  her  better  main- 
tenance and  support,"  conveyed  to  a 
trustee  "in  trust  for  my  said  wife,  Pol- 
ly," certain  negroes  "for  the  said  Polly 
Meares  and  her  children  which  she  has, 
or  may  have,  by  me;  .  .  .  the  convey- 
ance and  warranty  as  aforesaid  subject 
to  the  following  restrictions:  that  the 
said  trustee  nor  none  who  succeeds  him 
ever  dispossess  my  said  wife,  Polly  and 
my  children  which  I  have  or  may  have 
by  her,  of  the  said  property  and  shall 
suffer  her  to  enjoy  together  with  the 
children  the  benefit,  use  and  profits  of 
the  said  negroes  forever,"  it  was  held 
that,  in  order  to  effectuate  the  express 
object  of  the  grantor  to  provide  a  sup- 
port and  maintenance  for  his  wife,  the 
deed  should  be  construed  as  giving  her 
an  estate  for  life,  with  a  remainder  to 
all  her  children  as  a  class,  since  a  con- 
struction which  would  enable  the  chil- 
dren to  take  as  tenants  in  common  with 
her  would  enable  them,  when  they  be- 
came of  age,  to  demand  a  partition,  and 
thus  leave  their  mother  destitute  in  her 
old  age. 

In  Blair  v.  Osborne  (1881)  84  N.  0. 
417,  a  deed  in  the  premises  of  which  a 
mother  alone  was  mentioned  as  the  par- 
ty of  the  second  part,  but  with  haben- 
dum to  her  and  her  children,  was  held, 
in  order  to  avoid  repugnancy  between 
the  premises  and  the  habendum,  and 
having  regard  to  the  rule  that  the  haben- 
dum shall  never  introduce  one  who  is  a 
stranger  to  the  premises  to  take  as  gran- 
tee, but  he  may  take  by  way  of  remain- 
der,— to  give  an  estate  for  life  to  the 
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mother  and  an  estate  for  life  in  joint 
tenancy  to  her  children  in  remainder. 

In  Wager  v.  Wager  (1815)  1  Serg.  & 
R.  (Pa.)  374^  where  the  deed  under  con- 
struction was  made,  in  consideration 
of  natural  love  and  of  a  sum  of  money, 
to  the  grantor's  son-in-law  and  his 
wife,  ^'and  to  the  children  and  heirs  of 
the  said''  daughter  and  ^'the  heirs  and 
assigns  of  such  children,"  habendum  to 
the  said  son-in-law  and  his  wife  and  to 
the  children  and  heirs  of  the  said  wife, 
to  and  for  the  proper  use,  benefit,  and 
behoof  of  the  son-in-law  and  his  wife 
during  the  term  of  their  joint  lives  and 
of  the  life  of  the  survivor  of  them,  and 
from  and  immediately  after  the  decease 
of  the  survivor  of  them  to  and  for  the 
use,  benefit,  and  behoof  of  the  children 
and  heirs  of  the  body  of  the  said  wife, 
lawfully  begotten,  their  heirs  and  as- 
signs forever,  in  equal  shares  as  tenants 
in  common,  it  was  held  that  the  explana- 
tion of  the  general  terms  of  the  prem- 
ises afforded  by  the  habendum  showed 
the  grantor's  intention  to  be  that  the 
son-in-law  and  his  wife  should  take  es- 
tates for  life,  with  remainder  to  their 
children;  that  the  estate  taken  by  the 
children  being  a  remainder,  and  there 
being  nothing  to  indicate  an  intent  to 
confine  the  gift  to  the  children  in  ex- 
istence at  the  date  of  the  will,  but,  on 
the  contrary,  the  inference  being  that 
he  intended  to  provide  for  all  the  daugh- 
ter's children,  the  remainder  taken  by 
such  children  opened  to  let  in  after- 
bom  children. 

In  White  v.  WilUamson  (1858)  2 
Grant,  Cas.  (Pa.)  249,  a  declaration  of 
trust  for  the  use  of  a  woman  and  her 
children,  reciting  as  its  consideration 
that  the  father  of  the  woman  had  de- 
posited with  the  declarant  a  sum  of  mon- 
ey to  be  laid  out  in  land  for  the  use  of 
the  woman  and  her  children,  it  was  held 
that,  it  being  a  gift  by  a  father  for  the 
benefit  of  his  descendants,  the  woman 
should  be  regarded  as  taking  a  life  es- 
tate, with  remainder  to  her  children, 
rather  than  a  tenancy  in  common  with 
those  then  in  being. 

In  Coursey  v.  Davis  (1863)  46  P». 
25,  84  Am.  Dec.  519,  a  deed  to  a  mar- 
ried woman,  by  whom  the  consideration 
was  said  to  have  been  paid,  stated  in 
the  premises  to  be  unto  the  said  woman 
'^and  her  children  exclusively  and  their 
heirs  and  assigns,"  habendum  unto  her 
''and  her  children  exclusively  and  their 
heirs  and  assigns  forever,  to  them  and 
their  only  proper  use,  benefit  and  behoof 
and   to   and   for   no   other  use,   intent, 

meaning   or  purpose   whatsoever,"   and  I 
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with  special  warranty  ''to  and  with  the 
said  [woman]  and  her  children  and 
their  heirs  and  assigns," — was  construed 
as  giving  the  woman  a  life  estate,  with 
remainder  to  her  children,  including 
those  born  after  the  date  of  the  con- 
veyance. 

In  Hague  v.  Hague  (1894)  161  Pa. 
643,  41  Am.  St.  Rep.  900,  29  Atl.  201, 
a  deed  made  by  a  father  to  a  daughter 
by  way  of  gift,  and  naming  as  gran- 
tees *'Sarah  Jane  Hague  and  her  chil- 
dren," was  held,  in  order  to  effectuate 
the  presumable  intention  of  the  grantor 
to  provide  for  all  his  daughter's  chil- 
dren, to  vest  in  the  daughter  an  estate 
for  life,  with  remainder  to  her  children, 
as  well  those  born  after  as  those  bom 
before  the  date  of  the  conveyance. 

In  W^olford  v.  Morgenthal  (1879)  91 
Pa.  30,  a  deed  whereby,  in  consideration 
of  a  sum  of  money  paid  by  F,  certain 
land  was  conveyed  to  trustees  in  trust 
for  the  use  and  benefit  of  the  wife  of 
F  "and  her  heirs  forever,  that  is,  the 
children,  if  any  begotten  by"  F,  "and 
her  daughter  Elizabeth  Wire  (who  was 
a  daughter  by  a  former  marriage)  is  to 
be  made  equal,  to  be  for  them  and  their 
heirs  forever  after  the  decease  of"  F, 
habendum  "for  the  use  and  benefit  of 
the  said  [wife]  and  her  daughter  Eliza- 
beth Wire  and  the  children  begotten  by 
[F],  if  any,  upon  the  body  of  the  said 
Vife],"  was  construed  as  giving  the 
wife  a  life  estate,  with  remainder  in 
fee  to  her  children  as  a  class,  such  re- 
mainder vesting  in  Elizabeth,  who  was 
living  at  the  time  of  the  execution  of 
the  deed,  and  opening  to  let  in  the  after- 
born  children  as  their  births  respectively 
took  place. 

In  Moore  v.  Simmons  (1859)  2  Head 
(Tenn.)  546,  where  property  was  con- 
veyed by  deed  to  trustees  to  be  sold  and 
divided  in  equal  shares  between  certain 
persons  named,  among  whom  ^xas  Sally 
Simmons,  "that  portion  that  may  belong 
to  Sally  Simmons  ...  to  be  held  by 
said  trustees  in  trust  for  the  only  prop- 
er use,  benefit  and  behoof  of  the  said 
Sally  Simmons  and  her  children  .  .  . 
the  same  being  intended  to  be  held  in 
trust  by  said  trustees  for  the  use  and 
benefit  of  the  said  last-named  children 
of  the  said  Simpson  Shaw  and  their 
heirs,"  it  was  held  that  the  reference 
to  children  did  not  give  them  a  joint 
interest  with  their  mother,  but  that, 
taking  the  whole  instrument  together, 
and  in  view  of  the  consideration  by 
which  it  was  prompted,  the  intention 
was  to  give  the  entire  estate  to  the 
daughter  to  her  separate  use,  by  which 
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she  would  be  enabled  to  support  herself 
and  children  as  a  family,  and,  that  if 
this  was  not  so,  but  a  joint  interest  was 
vested  in  the  children,  the  object  intend- 
ed could  be  defeated  by  any  creditor  of 
the  children. 

In  Beecher  v.  Hicks  (1881)  7  Lea 
(Tenn.)  207,  a  conveyance  reciting  that 
it  was  entered  into  by  and  between  the 
grantor  and  Sarah  Catharine  Hicks,  wife 
of  James  Franklin  Hicks,  of  the  second 
part,  and  conveying  "to  the  said  Sarah 
Catharine  Hicks  wife  of  James  Frank- 
lin Hicks  the  following  described  lot," 
'Ho  have  and  to  hold  the  above-men- 
tioned lot  and  bargained  premises,  to- 
gether with  all  the  improvements  etc., 
unto  her  the  said  Sarah  Catharine  Hicks, 
wife  of  James  Franklin  Hicks,  for  her 
sole  and  separate  use  and  benedftt,"  with 
a  covenant  of  warranty  of  title  made  by 
the  grantor  with'  "the  said  party  of  the 
second  part  her  heirs  arid  assigns,"  was 
held,  in  order  to  effectuate  the  evident 
intention  of  the  parties  to  confer  a  bene- 
fit upon  any  future  as  well  as  existing 
children,  that  the  wife  should  be  con- 
sidered as  taking  only  an  estate  for  life, 
with  remainder  to  her  ehildren. 

In  Blackburn  v.  Blackburn  (1902)  100 
Tenn.  674,  73  S.  W.  109,  construing  a 
deed  reciting  that  the  grantor,  for  the 
love  and  affection  he  bore  his  daughter, 
and  for  a  nominal  money  consideration, 
did  "give,  transfer  and  convey  to  the 
said  Mary  McMillion  Blackburn,  wife  of 
Jas.  K.  Polk  Blackburn  and  her  children 
forever"  certain  lands,  with  covenant  of 
warranty  "to  the  said  Mary  McMillion 
Blackburn  and  her  children,"  and  with 
the  further  provision  "that  in  the  event ' 
of  the  death  of  Mary  McMillion  Black- 
bum,  wife  of  James  K.  Polk  Blackburn, 
before  her  said  husband,  then  .  .  . 
he,  the  said  James,  .  .  .  shall  have 
by  three  disinterested  landowners  in 
said  county  ...  set  apart  for  him 
400  acres  of  the  above-described  lands: 
.  .  .  to  have  and  to  hold  and  use  and 
occupy  during  his  •  lifetime,  and  at  his 
death  to  go  to  the  said  children,  bodily 
heirs  of  said  Mary  McMillion  Black- 
burn; and  further,  the  said  Blackburn 
and  his  said  wife  are  hereby  put  in  pos- 
session of  all  of  said  lands  and  improve- 
ments ...  to  their  own  use,  said 
Blackburn  having  control  ...  of  the 
said  place  with  all  the  proceeds  thereof 
during  the  lifetime  of  his  said  wife  and 
then  to  the  said  400  acres  herein  pro- 
vided for  .  .  .  during  his  lifetime," 
it  was  held  that  as  there  was  nothing 
to  show  why  the  grantor  should  have 
preferred  the  living  to  the  exclusion  of 
LRji.l917B. 


the  after-bom  children  of  his  daughter, 
and  as,  if  his  purpose  was  to  make  the 
then-living  children  of  his  daughter  the 
special  object  of  his  bounty,  it  would 
have  been  both  easy  and  natural  to  have 
named  them,  and,  further,  as  an  inten- 
tion to  restrict  the  daughter  to  a  life 
estate  was  evidenced  by  the  paragraph 
where  it  is  provided  that  "the  said 
Blackburn  and  his  said  wife  are  hereby 
put  in  possession  of  all  said  lands  .  .  . 
and  every  part  thereof  to  their  own  use, 
said  Blackburn  having  control  and  man- 
agement .  .  .  during  the  lifetime  of 
his  wife,"  the  wife  took  a  life  interest 
in  the  whole,  and  the  husband  a  life  in- 
terest in  the  400  acres  contingently  pro- 
vided for  him,  and  the  children  living 
at  the  date  of  the  deed  a  vested  remain- 
der which  opened  up  to  admit  after-bom 
children. 

In  Hubbird  v.  Goin  (1905)  70  C.  C. 
A.  320,  137  Fed.  822,  where  a  grantor, 
in  consideration  of  l6ve  and  affection 
and  a  substantial  money  consideration, 
conveyed  "to  Elmira  Hubbard  and  chil- 
dren" certain  described  real  estate,  with 
the  provision,  "it  is  expressly  agreed  by 
the  gfrantee  in  accepting  this  deed  that 
she  shall  not  sell,  convey  or  encumber 
or  in  any  manner  dispose  of  the  same 
but  to  retain  the  same  for  the  use  of 
herself  and  her  children  forever,"  it  was 
held  that  although,  if  the  deed  had 
stopped  with  the  granting  clause  to  El- 
mira Hubbard  and  the  children,  it  might 
with  plausibility  be  said  that  the  mother 
and  two  children  in  being  took  the  whole 
fee  as  tenants  in  common,  yet,  taking 
the  deed  as  a  whole,  it  manifested  a  pur- 
pose on  the  part  of  the  grantor  to  vest 
in  his  daughter  a  life  estate  and  to  se- 
cure the  remainder  in  her  children,  in- 
cluding those  born  after  as  well  as  be- 
fore the  date  of  the  conveyance. 

E.  S.  O. 
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J.  H.  GRAY,  Appt. 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(171  Ky.  269,  188  S.  W.  354.) 

Sunday  —  barber  shop  —  work  of  ne* 
ceeslty. 

The  operation  of  a  barber  shop  on  Sunr 
day  for  the  service  of  all  applicants,  for  the 

Note.  —  For  barbering  on  Sunday  as  a 
work  of  necessity,  see  annotation  following 
this  case,  post,  97. 
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eustomary  fee,  is  not  »  work  of  nece&eity 
within  the  exception  of  the  Sunday  law. 
For  other  cases,  see  Sunday,  III.  6,  in  Dig, 
1-52  y,  8. 

(September  29,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Branch,  of  the  Circuit 
Court  for  Jefferson  County  convicting  him 
of  violating  the  Sunday  law.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  J.  Tllford  for  appellant. 
Messrs.  M.  M.  liogan,  Attorney  General, 
and  D.  O.  Myatt,  Assistant  Attorney  Gen- 
eral, for  the  Commonwealth. 

Hurt,  J.,  delivered  the  opinion  of  the 
court : 

Th«  appellant,  J.  H.  Gray,  by  means  of 
a  warrant  charging  him  with  a  violation 
of  §  1321,  Ky.  Stat.,  was  brought  before 
the  police  court  for  the  city  of  Louisville. 
He  was  adjudged  to  be  guilty  of  the  offense 
denounced  by  the  statute,  and  a  fine  of  $50 
and  the  costs  of  the  prosecution  imposed 
upon  him.  He  appealed  from  the  judgment 
of  the  police  court  to  the  circuit  court.  A 
trial  by  jury  was  duly  waived,  and  the 
judge  of  the  circuit  court  heard  and  deter- 
mined both  the  facts  and  law  of  the  case. 
A  trial  resulted  in  appellant  being  found 
guilty  as  charged  in  the  warranty  and  the 
same  penalty  for  his  offense  was  imposed 
by  the  circuit  court  as  was  imposed  by  the 
police  court.  His  motion  for  a  new  trial 
being  overruled,  he  has  appealed  to  this 
court. 

The  ground  relied  upon  in  the  circuit 
court  for  a  new  trial,  and  in  this  court  for 
a  reversal  of  the  judgment,  is  that  the  judg- 
ment is  contrary  to  law  and  the  evidence. 
The  facts  of  the  case  are  as  follows:  The 
appellant  was  a  barber  who  conducted  the 
business  of  a  barber  in  his  shop,  which  was 
located  at  418  West  Walnut  street,  in  the 
city  of  Louisville,  and  the  conduct  of  the 
business  was  his  regular  trade  and  calling, 
and  that  on  tlie  2d  day  of  April,  1916, 
which  was  Sunday,  or  the  Sabbath,  tJie 
appellant  opened  his  shop  as  usual,  and 
there  shaved  and  trimmed  the  hair  of  sev- 
eral persons,  in  fact,  all  the  persons  who 
entered  the  shop  on  that  day  and  requested 
that  such  services  be  rendered  them,  and  he 
also  employed  another  barber  in  shaving 
persons  and  trimming  their  hair  in  his 
shop  on  the  same  day>  and  for  all  the 
services  rendered  the  persons  for  whom 
barbering  was  done  the  appellant  charged 
the  customary  sums,  which  they  paid. 

There  being  no  dispute  as  to  the  facts, 
the  only  question  for  determination  is 
whether  the  facts  above  stated  constituted 
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a  violation  of  §  1321,  Kjr.  Stat,  and  whether 
the  circuit  court  erred  in  construing  the 
proven  facts  to  be  a  violation  of  the  statute 
and  imposing  the  penalty  for  its  violation. 
The  statute  is  as  follows:  "No  work  or 
business  shall  be  done  on  the  Sabbath  day, 
except  the  ordinary  household  offices,  or 
other  work  of  necessity  or  charity,  or  work 
required  in  the  maintenance  or  operation 
of  a  ferry,  skiff  or  steamboat,  or  steam  or 
street  railroads.  If  any  person  on  the  Sab- 
bath day  shall  himself  be  found  at  his  own, 
or  at  any  other  trade  or  calling,  or  shall 
employ  his  apprentices,  or  other  person,  in 
labor  or  other  business,  whether  the  same 
be  for  profit  or  amusement,  unless  such  as 
is  permitted  above,  he  shall  be  fined  not 
leas  than  two  nor  more  than  fifty  dollars 
for  each  offense.  Every  person  or  appren- 
tice so  employed  shall  be  deemed  a  separate 
offense.  Persons  who  are  members  of  a 
religious  society,  who  observe  as  a  Sabbath 
any  other  day  'in  the  week  than  Sunday,, 
shall  not  be  liable  to  the  penalty  prescribed 
in  this  section,  if  they  observe  as  a  Sabbatli 
one  day  in  each  seven,  as  herein  provided.'^ 

The  appellant  does  not  contend  that  he 
was  not  engaged  in  working  at  his  own 
trade  or  calling,  or  that  he  did  not  have 
other  persons  employed  in  the  work  of  bar- 
bering for  profit  on  the  Sabbath;  neitlier 
does  he  contend  that  barbering  is  not  a 
work  or  business;  but  his  sole  contention 
is  that  the  business  of  shaving  persons  and 
trimming  their  hair  and  performing  the 
other  services  usuallv  rendered  by  a  barber 
for  his  patrons  is  a  work  of  necessity,  with- 
in the  meaning  of  the  statute,  and  that  the 
performance  of  such  work  is  within  the  ex- 
ception in  the  statute  and  therefore  lawful. 
It  will  be  observed  that  the  law-making 
department  of  the  government  has  not  de- 
clared any  works  or  business  to  be  works 
of  necessity,  except  the  ordinary  household 
offices,  or  work  required  in  the  maintenance 
or  operation  of  a  ferry,  skiff,  or  steamboat, 
or  steam  or  street  railroads.  As  to  what 
other  works  or  business  are  works  of  neces- 
sity, and  when  any  particular  work  or 
business  is  a  work  of  necessity,  and  lies 
within  the  exception  in  the  statute,  is  left 
to  be  determined  by  the  courts  upon  the 
facts  and  under  the  circumstances  of  each 
particular  instance. 

It  is  apparent  that  the  changing  condi- 
tions of  civilization,  the  improvements  in 
the  methods  of  transportation  to  meet  the 
demands  of  increasing  commercial  relations, 
the  demand  of  social  relations,  which  did 
not  formerly  exist,  have  made  works  which 
were  once  not  regarded  by  the  common  sense 
of  the  country  as  works  of  necessity  to  be 
regarded  and  held  by  that  same  commoii 
sense  as  works  of  necessity.    It  is  also  ap- 
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ptttnt  tliat  ordinary  aToeaiioiiA,  which  are 
sot  ordinarily  works  of  necessity,  may  by 
the  exigencies  of  occasions  become  works  of 
necessity.  The  harvesting  of  a  tobacco  crop 
is  not  commonly  or  ordinarily  a  work  of 
necessity,  but  if  the  chill  of  the  atmosphere 
portends  a  destructive  frost  upon  the  night 
folk>wing  the  Sabbath  Day,  the  common 
sense  of  the  country  declares  the  immediate 
cutting  of  the  crop  to  be  a  work  of  neces- 
sitv.  Exigencies  may  arise  in  almost  every 
trade  or  calling,  which  is  not  ordinarily  a 
work  of  necessity,  which  will  make  upon 
the  occasion  the  work  of  the  trade  or  call- 
ing a  necessity.  A  new  condition  may  arise 
in  the  manner  of  doing  business,  and  may 
liecome  the  ordinary  way  of  doing  business, 
and  thus  make  work,  which  theretofore  was 
not  a  work  of  necessity,  become  one.  Hence 
no  hard  and  fast  rule  can  be  adopted  which 
should  be  applied  to  all  works  and  at  all 
times  and  under  all  circumstances  for  de- 
termining what  are  works  of  necessity  with- 
in the  meaning  of  the  statute. 

All  the  states  have  statute  laws  which 
make  it  unlawful  to  do  the  work  of  one's 
calling,  or  the  trade  of  another,  upon  the 
Sabbath  Day;  but  all  of  them  make  an  ex- 
ception of  works  of  necessity  and  charity. 
Under  these  statutes  many  adjudications 
have  been  made  by  the  courts  touching 
what  are  works  of  necessitv  within  the 
meaning  of  the  statutes;  but  many  of  them 
are  based  upon  statutes  which  are  different 
in  their  terms  to  our  statute,  and  which 
cause  the  adjudications  to  be  valueless  in 
determining  the  question  of  what  is  a  work 
of  necessity  within  the  exception  of  our 
statute.  The  state  of  Massachusetts  has  a 
statute  which  declares  that:  ''Wlioever  on 
the  Lord's  Day  keeps  open  his  shop,  ware- 
house or  workhouse,  or  does  any  manner 
of  labor,  business  or  work,  except  works  of 
necessity  or  charity,  shall  be  punished," 
etc. 

The  supreme  judicial  court  of  the  state, 
in  Com.  v.  Dextra,  143  Mass.  28,  8  N.  E. 
756,  while  declining  to  decide  whethei*  it 
^as  a  work  of  necessity  to  cut  hair  and 
shave  beards  on  the  Lord's  Day,  held  that 
Dextra,  a  barber,  was  amenable  to  the  pen- 
alty prescribed  by  the  statute  for  keeping 
open  his  barber  shop  upon  that  day  for  the 
purpose  of  following  his  trade  as  a  barber. 
In  State  v.  Kuehuer,  —  Mo.  App.  — ,  110 
S.  W.  605,  the  Missouri  supreme  court  held 
that  it  was  not  a  work  of  necessity,  within 
the  exceptions  to  the  Sunday  law  in  force 
in  that  state,  for  a  barber  to  ply  his  usual 
avocation  on  that  day  by  cutting  the  hair 
and  shaving  a  customer.  The  same  court 
held  to  the  same  view  in  State  v.  Schatt, 
128  Mo.  App.  622,  107  S.  W.  10.  In  State 
V.  Frederick,  45  Ark.  347,  55  Am.  Rep.  555, 
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the  court  held  that  judicial  notice  would 
be  taken  that  the  shaving  of  his  customers 
by  a  barber  is  a  work  done  by  him  in  the 
course  of  his  ordinary  calling,  and  is  not 
a  work  of  necessity  within  the  exception  of 
the  statute.  In  McCain  v.  State,  2  Ga. 
App.  389,  58  S.  E.  550,  the  supreme  court 
of  the  state  of  Georgia  referred  to  and  ap- 
proved the  conclusion  of  the  court  in  State 
v.  Frederick,  supra.  In  Petit  v.  Minnesota, 
177  U.  S.  164,  44  L.  ed.  716,  20  Sup.  Ct 
Rep.  666,  the  court  held  that,  while  the 
bare  fact  of  shaving  some  particular  indi- 
vidual under  exceptional  circumstances 
might  be  upheld  as  a  work  of  necessity,  the 
public  exercise  of  the  occupation  of  shaving 
and  hair  cutting  could  not  be  justified  as  a 
work  of  necessitv. 

It  should  be  borne  in  mind  that  the  en- 
actment of  tlie  statute  prohibiting  work  and 
labor  upon  the  Sabbath  Day  was  not  an 
attempt  to  enforce  any  religious  duties,  but 
is  a  civil  regulation,  authorized  by  the  leg- 
islature in  the  exercise  of  the  police  power 
of  the  state,  and  that  the  necessity  which 
must  exist  to  bring  the  doing  of  any  work 
within  the  exception  of  the  statute  is  not 
an  absolute,  unavoidable,  physical  necessity, 
but  as  defined  by  the  court  in  Lane  t.  State, 
68  Tex.  Crira.  Rep.  4,  160  S.  W.  637,  and 
by  this  court  in  Com.  v.  Louisville  k  X. 
R.  Co.  80  Ky.  291,  44  Am.  Rep.  475:  "The 
law  regards  that  as  necessary  which  the 
common  sense  of  the  country,  in  its  ordi- 
nary modes  of  doing  its  business,  regards; 
as  necessary." 

The  fact  that  in  a  great  many  of  the 
states  the  legislatures  have  adopted  stat- 
utes making  it  unlawful  to  engage  in  the 
business  of  barbering  on  the  Sabbath  Day, 
and  that  in  this  state  a  statute  having 
that  end  in  view  was  enacted  by  the  general 
assembly,  would  indicate  conclusively  that 
the  common  sense  of  the  country,  in  its 
ordinary  modes  of  doing  business,  does  not 
regard  the  business  and  work  of  barbering 
as  a  necessity  which  would  justify  engaging 
in  it  upon  the  Sabbath.  The  statute  re- 
ferred to  as  having  been  adopted  in  this 
state  was  held  to  be  unconstitutional,  be- 
cause its  enactment  was  contrary  to  the 
provisi<ms  of  §  59,  subsections  4  and  29, 
of  the  Constitution.  Stratman  v.  Com.  137 
Ky.  500,  27  L.R.A.(N.S.)  949,  136  Am.  St. 
Rep.  299,  125  S.  W.  1094.  In  Flagg  v. 
Millbury,  4  Cush.  243,  another  definition 
for  the  necessity,  which  brings  a  work  with- 
in the  exception  of  the  statute,  was  an- 
nounced, and  the  courts  of  several  states 
have  adopted  the  definition.  It  is:  That 
the  necessity  meant  is  not  "a  physical  and 
absolute  necessity,  but  a  moral  fitness  or 
propriety  of  the  work  and  labor  done,  under 
the  circumstances  of  any  particular  case." 


90 


KENTUCKY  COUKT  OF  APPEALS. 


If  this  definition  should  be  accepted,  it 
might  then  foe  asked:  What  is  the  moral 
fitness  and  propriety  of  following  the  avoca- 
tion of  a  barber  on  Sunday?  It  certainly 
cannot  be  said  that  it  is  a  work  of  necessity 
upon  the  part  of  the  barber. 

It  is  argued  by  some  that  barbering  is  a 
work  of  necessity,  because  it  is  not  conven- 
ient for  some  persons  to  have  themselves 
sliaved  on  Saturday,  or  else  they  are  too 
much  engaged  upon  other  days  to'  have  the 
services  of  a  tonsorial  artist  upon  any  day 
except  Sunday.  It  has  been  said  that  the 
best  thought  and  ablest  writers  of  modern 
timed  agree,  and  human  experience  has  dem- 
onstrated) that  it  is  to  the  best  interest  of 
the  human  family  that  the  members  of  it 
have  days  of  rest,  and  that  such  days  are 
essential  to  the  moral  and  physical  well- 
being  of  society.  The  Sunday  statute  was 
adopted  as  an  assistance  to  the  conserva- 
tion of  the  lives  and  health  of  all  the  citi- 
zens of  the  country,  to  promote  their  mo- 
rality and  love  of  family  and  home.  It 
enables  the  people  who  toil  daily  to  be  in 
the  society  of  their  wives  and  children,  and 
to  have  the  benefit  of  religious  worship, 
iipon  one  day  out  of  seven.  As  said  by 
Justice  Field  in  Ex  parte  Newman,  9  Cal. 
502,  in  reference  to  the  Simday  statute  in 
force  in  the  state  of  California:  **Its  re- 
quirement is  a  cessation  from  labor.  In 
its  enactment  the  legislature  has  given  the 
sanction  of  law  to  a  rule  of  conduct  which 
the  entire  civilized  world  recognizes  as  es- 
sential to  the  physical  and  moral  well-being 
of  society.  Upon  no  subject  is  there  such  a 
concurrence  of  opinion,  among  philosophers, 
moral iftts,  and  statesmen  of  all  nations,  as 
on  the  necessity  of  periodical  cessations 
from  labor.  One  day  in  seven  is  the  rule, 
founded  in  experience,  and  sustained  by 
science.  .  .  .  The  prohibition  of  secular 
business  on  Sunday  is  advocated  on  the 
ground  that  by  it  the  general  welfare  is 
advanced,  labor  protected,  and  the  moral 
and  physical  well-being  of  society  pro- 
moted." 

The  barl>ers  and  their  associates  should 
be  permitted  to  have  the  benefits  of  cessa- 
tion from  labor  one  day  in  seven,  as  other 
citizens.  Those  who  desire  the  services  of 
a  barber  have  six  whole  davs  in  which  to 
secure  them.  In  Ex  parte  Kennedy,  42 
Tex.  Grim.  Rep.  148,  ol  L.R.A.  270,  58  S.  W. 
129,  the  court  of  criminal  appeals  of  Texas, 
adopting  the  definition  of  a  work  of  neces- 
sity as  defined  in  Flagg  v.  Millbury,  supra, 
said:  "The  necessity  must  be  a  real,  and 
not  a  fancied,  one;  there  must  not  be  mere- 
ly an  honest  belief  on  the  part  of  the  de- 
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fendant  that  the*  iMcesBity  exists,  but  the 
actual  existence  of  the  necessity  must  be 
shown.  Nor  does  the  exception  embrace 
work  which  is  merely  convenient,  but  not 
necessary." 

This  view  was  approved  in  Hennersdorf 
V.  State,  25  Tex.  App.  597,  8  Am.  St  Rep. 
448,  8  S.  W.  926.  In  Com.  v.  Waldman« 
140  Pa.  89,  11  L.R.A.  563,  21  Atl.  248,  the 
court,  referring  to  the  contention  in  that 
case  that  the  work  of  the  barber  in  shaving 
persons  on  Sunday  was  a  necessity,  said: 
"While  we  concede  that  it  may  be  a  great 
convenience  to  many  persons,  we  are  not 
prepared  to  say,  as  a  question  of  law,  that 
it  is  a  work  of  necessity." 

In  McCain  v.  State,  2  Ga.  App.  389,  68 
S.  E.  550,  work  done  by  McCain,  who  was 
a  barber,  in  that  case,  was  the  shaving  of 
certain  members  of  a  club  upon  Sunday, 
who  contended  that  the  work  was  one  of 
necessity,  because  they  were  so  engaged  in 
their  own  afi'airs  upon  Saturday  that  they 
had  not  time  to  secure  a  shave,  e\cept  upon 
Sunday.  The  supreme  court  of  Georgia 
said:  ''While  shaving  may  be  regarded  as 
an  act  of  personal  cleanliness,  desirable  to 
be  performed  upon  the  first  day  as  well  as 
upon  other  days  of  the  week,  still  this  fact 
does  not  make  shaving  necessary  or  the 
work  of  the  barber  one  of  necessity." 

In  24  Am.  &  Eng.  Enc.  Law,  544,  the  text 
is  as  follows:  "The  business  of  a  barber 
in  shaving  his  customers  is  a  matter  of 
convenience,  and  not  a  work  of  necessity  or 
charity,  and  therefore  it  does  not  come 
within  the  exception." 

In  37  Cvc.  553,  the  text  states:  "It  is 
well  settled  that  the  fact  that  it  is  conven- 
ient and  profitable  to  perform  certain  labcir 
or  transact  certain  business  on  Sunday  does 
not  render  it  a  necessity." 

Rrt'erring  particularly  to  the  work  of 
barbering,  it  is  said  in  37  Cyc.  545:  "Bar- 
bering is  laboring,  within  the  meaning  of 
general  statutes  prohibiting  labor  or 
'worldly  employment'  on  Sunday,  and  is  not 
generally  considered  a  work  of  necessity." 

In  the  light  of  the  foregoing  authorities, 
while  the  shaving  of  a  particular  person  by 
a  barber  under  exceptional  circumstances 
upon  the  Sabbath  may  be  a  work  of  neces- 
sity, yet,  where  a  barber  is  simply  doing 
his  work  of  shaving  and  cutting  the  hair 
of  his  customers  and  doing  for  them  the 
regular  services  of  a  barber  on  the  Sabbath, 
it  is  not  a  work  of  necessity,  and  does  not 
lie  within  the  exception  of  the  statute;  and 
hence  the  appellant  was  guilty  of  the  of- 
fense of  which  he  was  convicted,  and  the 
judgment  appealed  from  is  alTirnied. 
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Aimofaition— Sunday:  barbering  as  a  woilc  of  necessity. 


This  note  does  not  include  cases  in- 
Tolving  statutes  that  in  express  terms 
forbid  barbering  on  Sunday  or  the  keep- 
ing of  barber  shops  open  on  Sunday. 
The  only  question  that  can  arise  direct- 
ly under  such  statutes  is  one  involving 
the  power  of  the  legislature  to  prohibit 
one  particular  class  of  persons  working 
on  Sunday  without  prohibiting  other 
classes  in  the  same  way.  On  this  phase 
of  the  question,  see  Stratman  v.  Com. 
27  L.R.A.(N.S.)  949;  also  see  notes  in 
14  L.R.A.(N.S.)  1269,  and  15  L.R.A. 
(N.S.)  646. 

Practically  all  the  states  have  general 
statutes  which  in  effect  prohibit  Sunday 
labor,  except  work  of  necessity  and 
charity.  The  wording  of  these  statutes 
is  not  uniform,  but  the  question  here 
considered  presupposes  that  barbering' 
on  Sunday  falls  within  the  prohibited 
kinds  of  labor  unless  it  can  be  classed 
as  a  work  of  necessity.  Cases  like  Pal- 
mer V.  Snow,  explained  in  next  to  the 
last  paragraph  of  this  note,  holding  that 
barbering  is  not  within  the  general  pro- 
hibiting clause,  are  in  general  excluded. 

The  decisions  are  practically  in  har- 
mony on  the  general  proposition  that  a 
barber  who  opens  his  shop  on  Sunday 
and  serves  the  general  public  or  his  cus- 
tomers generally  is  not  engaging  in  work 
of  necessity  within  the  meaning  of  the 
exception.  They  are  not  in  harmony 
as  to  the  necessity  of  barbering  under 
circumstances  other  than  those  just 
stated.  Of  course,  the  circumstances 
and  facts  are  never  the  same  in  the 
different  cases,  but  the  language  used  by 
the  courts  indicates  that  some  courts  are 
much  more  inclined  to  require  a  higher 
standard  of  necessity  than  others  are. 

Who  •lio'ald  make   the   dassiilcation 
—  in  general. 

Some  courts  have  held,  and  perhaps 
all  could  be  reconciled  to  the  proposi- 
tion, that  the  court  should  decide  as  a 
matter  of  law  that  a  barber  who  keeps 
his  shop  open  on  Sunday  and  serves  the 
general  public  or  his  customers  general- 
ly is  not  performing  labor  of  necessity 
within  the  meaning  of  the  exception,  but 
that  it  should  permit  the  jury  to  decide 
in  each  case  whether  the  work  was  a 
necessity  under  the  special  circumstan- 
ces of  the  case,  where  there  are  special 
circumstances  that  might  take  the  case 
out  of  the  general  rule,  even  though 
the  facts  are  not  controverted.  The 
Pennsylvania  cases  cited   infra  appear 
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is  entirely  for  the  court;  but  it  should 
be  observed  that  the  question  in  all 
those  cases  was  the  legality  of  a  sum- 
mary conviction,  in  which  the  court  de- 
cides the  questions  of  fact  as  well  as 
the  law,  so  that  the  holdings  are  not 
what  they  at  first  might  appear  to  be.  On 
the  other  hand,  the  Indiana  court  ap- 
pears to  hold  that  the  whole  question  is 
one  for  the  jury,  but  it  will  be  observed 
that  the  jury  had  found  correctly,  un- 
der the  instruction  of  the  court. 

—  tl&e  legivlaiiure. 

As  already  stated  the  question  of  con- 
stitutionality of  the  statute  is  the  only 
one  raised  where  the  statute  directly 
and  in  express  terms  prohibits  barber- 
ing on  Sunday,  and  that  question  is  not 
within  the  scope  of  this  note. 

There  are  two  eases  (State  v.  Petit 
(1898)  74  Minn.  376,  77  N.  W.  225,  af- 
firmed in  (1899)  177  U.  S.  164,  44  L. 
ed.  716,  20  Sup.  Ct.  Rep.  666,  and  Stark 
V.  Backus  (1909)  140  Wis.  557,123  N. 
W.  98)  in  which  the  court  construed  a 
general  statute  to  which  there  had  been 
added  an  amendment  providing  that  barw 
bering  shall  not  be  considered  a  work 
of  necessity  or  charity  within  the  mean- 
ing of  the  exception.  In  both  eases  the 
court  took  the  position  that,  before  the 
amendment,  barbering  was  not  a  neces- 
sity, so  that  the  amendment  really  add- 
ed nothing.  See  quotation  from  the 
Petit  Case  under  next  heading. 

* 

—  liy  tlie  jury. 

The  position  taken  by  the  court  in 
State  V.  Schatt  (1907)  128  Mo.  App. 
622,  107  S.  W.  10,  is  probably  the  cor- 
rect position  so  far  as  permitting  the 
jury  to  decide  is  concerned,  and  perhaps 
all  the  other  cases  could  be  reconciled 
with  this  position.  In  this  case  the 
court  said:  "If  the  proposition  be  clear 
that  the  particular  act  of  labor  per- 
formed is  one  of  necessity,  that  is  to 
say,  if  the  labor  is  so  clearly  a  work  of 
necessity  that  no  two  reasonable  minds 
would  differ  thereabout,  the  court  ma^ 
treat  it  as  a  matter  of  law,  identically 
as  in  other  cases,  and,  under  such  cir- 
cumstances, no  doubt  would  be  justified 
in  so  declaring.  Second,  on  the  other 
hand,  if  the  question  is  one  about  which 
reasonable  minds  might  well  differ,  it 
is  then  essentially  one  of  fact,  and,  as 
such,  within  the  province  of  the  jury. 
And  third,  if  the  proof  is  so  clear  that 
no  two  reasonable  minds  could  differ  on 
the  proposition,  that  no  possible  ele- 
ment of  necessity  whatever  entered  into 
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the  particular  act  of  labor  performed, 
then  the  court  may,  as  a  matter  of  law, 
treat  the  case  as  falling  within  the  pen- 
alties, and  not  within  the  exception  to 
the  statute  as  one  of  necessity  or  char- 
ity. We  are  fully  persuaded  that  the 
propositions  stated  are  sustained  by  the 
supreme  court  in  State  v.  Granneman 
(1896)  132  Mo.  331,  33  S.  W.  784.  [See 
also  State  v.  Frederick  (1886)  45  Ark. 
347,  55  Am.  Rep.  555.]  In  the  Arkansas 
case  last  cited,  the  court  there  held  that 
the  labor  of  a  barber  in  shaving  his 
customers  is  so  clearly  a  worldly  labor 
or  work  as  to  render  it  entirely  unnec- 
essary for  the  indictment  to  negative 
the  act  as  one  of  either  necessity  or 
charity.  In  State  v.  Granneman  (Mo.) 
supra,  our  supreme  court  cited  the  Ar- 
kansas case  to  the  proposition  that  it 
was  a  question  about  which  reasonable 
minds  could  not  differ,  and  therefore 
essentially  a  question  of  law  when  noth- 
ing more  app>eared  than  that  the  barber 
prosecuted  his  calling  on  a  Sabbath  day, 
as  in  the  case  at  bar.  See  also  State  v. 
Wellott  (1893)  54  Mo.  App.  310,  which 
bears  the  same  construction,  to  say  the 
least.''  This  idea  probably  explains  the 
apparent  inconsistencv  between  the  hold- 
ings in  Spaith  v.  State  (1889)  10  Ohio 
Dec.  Reprint,  639,  22  Ohio  L.  J.  329, 
and  State  v.  Schuler  (1890)  10  Ohio 
Dec.  Reprint,  806,  23  Ohio  L.  J.  450. 
In  the  former  case,  which  was  a  case  in 
which  the  facts  were  not  disclosed  by 
the  record, .  the  court  took  the  position 
that  it  could  not  decide  as  a  matter  of 
law  that  shaving  persons  on  Sunday  was 
not  a  necessity,  while  in  the  latter  case 
it  was  held  that  keeping  open  a  barber 
shop  on  Sunday  and  shaving  all  who 
come  is,  as  a  matter  of  law,  not  neces- 
sary. 

It  has  been  directly  held  that  the  ques- 
tion is  one  of  fact  for  the  jury  to  decide 
under  proper  instruction.  Ungericht  v. 
State  (1889)  119  Ind.  379,  12  Am.  St. 
Rep.  419,  21  N.  E.  1082.  But  the  jury 
had  convicted  the  defendant  under  in- 
stiTictions  that  left  practically  no  dis- 
cretion except  as  to  facts.  In  result, 
the  decision  is  not  opposed  to  the  prin- 
ciple announced  by  the  Missouri  court. 

In  State  v.  Petit  (Minn.)  supra,  the 
court  takes  the  position  that,  under  a 
statute  which  provided  that  **all  labor 
on  Sunday  is  prohibited  excepting  the 
works  of  necessity  or  charity.  In  works 
of  necessity  or  charity  is  included  what- 
ever is  needful  during  the  day  for  good 
order,  health  or  comfort  of  the  com- 
munity,"— the  question  of  whether  or 
not  a  particular  work  is  one  of  neces- 
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sity  is  in  many  cases  a  4|uefition  for  the 
jury;  but,  after  the  legislature  had  add- 
ed a  clause  by  amendment,  '^provided^ 
however,  that  keeping  open  a  barber 
shop  on  Sunday  for  the  purpose  of  cut- 
ting hair  and  shaving  beards  shall  not 
be  deemed  a  work  of  necessity  or  char- 
ity," the  question  so  far  as  barbering  i» 
concerned  had  become  one  of  law,  and 
that  the  legislature  had  power  to  classi- 
fy works  of  necessity  in  this  way.  The 
court  said:  '^If  keeping  a  barber  shop 
open  on  Sunday  for  the  purposes  of 
shaving  and  hair  cutting  was  not  a  work 
of  necessity  or  charity,  within  the  mean- 
ing of  the  original  statute,  the  amend- 
ment has  not  changed  the  law,  and  the 
statute,  as  it  now  stands,  is  not  o^^en 
to  the  objection  of  being  class  legisla- 
tion. Under  the  original  statute,  what 
were  works  of  necessity  or  charity  was 
largely  left  to  be  decided  as  a  question 
of  fact,  which  would  often  be  a  question 
for  the  jury.  The  effect  of  the  amend- 
ment was  to  make  this  a  question  of  law, 
instead  of  fact,  as  to  keeping  a  barber 
shop  open.  In  the  exercise  of  the  police 
power  in  establishing  a  day  of  rest,  a 
very  large  discretion  must  be  allowed  to 
the  legislature  in  determining  what 
kinds  of  labor  or  business  should  be  pro- 
hibited, and  .what  are  and  what  are  not 
works  of  necessity  or  charity;  and  un- 
less their  classification  is  manifestly 
purely  arbitrary,  and  not  founded  upon 
any  substantial  distinction  or  apparent 
natural  reason  which  suggests  the  neces- 
sity or  propriety  of  different  legislation, 
the  courts  have  no  right  to  interfere 
with  the  exercise  of  legislative  discre- 
tion. Courts  will  take  judicial  notice 
of  the  fact  that,  in  view  of  the  custom 
to  keep  barber  shops  open  in  the  even- 
ing as  well  as  in  the  day,  the  employees 
in  them  work  more,  and  during  later, 
hours  than  those  engaged  in  most  other 
occupations,  and  that  this  is  especially 
true  on  Saturday  afternoons  and  even- 
ings; also  that,  owing  to  the  habit  of  so 
many  men  to  postpone  getting  shaved 
until  Sunday  if  such  shops  were  to  be 
permitted  to  be  kept  open  on  Sunday, 
the  employees  would  ordinarily  be  de- 
prived of  rest  during  half  of  that  day." 

-« the   court. 

In  State  v.  Frederick  (1885)  45  Ark. 
347,  55  Am.  Rep.  555,  it  was  held  that 
the  court  will  take  judicial  notice  that 
the  shaving  of  his  customers  by  a  bar- 
ber is  a  "worldly  labor"  or  work  done  by 
him  in  the  course  of  his  ordinary  call- 
ing, and  not  a  labor  of  necessity  or 
charity  within  the  exception  to  the  stat« 
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Qte,  90  that  a  demurrer  to  an  indictment 
will  not  be  sustained  for  the  omission 
of  an  allegation  that  the  acts  charged 
were  not  a  work  of  necessity  or  charity. 
The  statute  is  not  quoted,  but  the  lan- 
guage used  by  the  court  indicates  that 
it  was  a  general  statute  forbidding  all 
regular  labor  on  Sunday  except  labor  of 
necessity  and  charity.  Bee  quotation 
from  SUte  v.  Schatt  (1907)  128  Mo. 
App.  622,  107  S.  W.  10,  supra,  for  a 
reasonable  interpretation  of  this  deci- 
sion, in  respect  to  the  duty  to  submit 
the  question  to  the  jury. 

In  Com.  V.  Waldman  (1891)  140  Pa. 
80, 11  L.R.A.  563,  21  Atl.  248,  affirming 
(1890)  8  Pa.  Co.  Ct.  440,  the  court,  in 
an  appeal  from  a  summary  conviction, 
!uiid:  ''It  is  contended  now,  however, 
that  the  defendant  was  entitled  to  a 
jury  trial,  and  that  it  is  for  a  jury  to 
say  whether  shaving  a  man's  face  and 
eutting  his  hair  are  works  of  necessity. 
If  such  questions  were  submitted  to  a 
jury  we  would  have  no  rule  at  all.  One 
jury  would  find  one  way  and  another 
jury  would  decide  the  other  way;  so 
that  the  practical  result  would  be  that 
one  barber  would  be  compelled  to  close 
his  shop  on  Sunday  while  that  of  his 
rival  would  be  open.  The  practical  dif- 
ficulty of  the  case  cannot  be  met  in  this 
way;  nor  has  any  authority  been  shown 
for  the  claim  to  trial  by  jury.  When 
the  legislature  shall  decide  that  in  every 
case  of  a  petty  summary  conviction  the 
defendant  shall  have  the  right  to  a  jury 
trial,  they  will  probably  say  so  in  lan- 
guage too  clear  to  be  miauiideEstood.'' 
It  must  be  observed  that  the  court  in 
this  case  was  passing  upon  the  power 
of  the  legislature  to  provide  for  a  sum^ 
nury  conviction  and  upon  the  question 
whether  or  not  it  had  done  so,  rather 
than  on  the  province  of  the  jury  under 
general  Sunday  statutes. 

And  in  all  of  the  cases  cited  to  the 
general  proposition  under  the  last  head- 
ing, infra,  the  courts  either  hold  or  as- 
sume that,  at  least  under  the  cireum- 
stances  of  the  particular  case,  the  ques- 
tion was  one  of  law  for  the  court  to  de- 
cide. 

The  inbsiAntlTe   questiom. 

It  seems  quite  clear  that  the  question 
of  what  IB  a  work  of  necessity  within 
the  meaning  of  these  clauses  excepting 
works  of  necessity  from  the  effect  of 
the  Sunday  statutes,  cannot  be  settled 
by  definition.  In  Ungericht  v.  State 
(1889)  119  Ind.  379,  12  Am.  St.  Rep. 
419,  21  N.  E.  1082,  the  court  said: 
"Many  legal  definitions  of  the  word  *ne- 
fossity*  are  to  be  found  in  the  authori- 
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ties,  but  the  following  from  the  Chicago 
Legal  News  (vol.  12,  p.  44)  seems  to 
give  the  result  of  all  the  authorities 
upon  the  subject:  'The  law  contem- 
plates that  the  community  has  a  general 
need  that  all  should  rest  on  Sunday; 
most  of  the  affairs  and  doings  of  week 
day  are  less  important  than  this  need  of 
a  rest  day;  but  some  few  are  superior. 
To  keep  the  body  physically  sustained 
by  food;  to  provide  the  facilities  for 
worship  during  some  hours  of  the  day,' 
and  for  restful  mental  occupation  dur- 
ing others;  to  nurse  and  heal  the  sick; 
to  provide  prompt  burial  of  the  dead — 
these  and  some  other  objects  are  superi- 
or to  the  need  of  general  repose.  Nec- 
essary work  includes  all  that  is  indis- 
pensable to  be  done  on  Sunday  in  order 
to  secure  attainment  of  whatever  is 
more  important  to  the  community  than 
its  day  of  rest.'  It  is  perfectly  clear, 
however,  that  the  word  'necessity'  ns 
used  in  the  statute,  is  incapable  of  an 
accurate  and  comprehensive  definition. 
Any  attempt  by  the  courts  to  frame  a 
definition  of  general  application  would 
be  more  likely  to  produce  confusion 
than  certainty.  The  question  in  each 
case  must  be  decided  according  to  cir- 
cumstances, and  is,  therefore,  more  a 
question  of  fact  than  of  law.  Mueller 
V.  State  (1881)  76  Ind.  310,  40  Am.  Rep. 
246.  In  this  case  it  is  said :  'What  does 
necessity,  as  used  in  this  law,  meant  It 
may  be  said,  as  has  been  said  before,  that 
it  does  not  mean  an  absolute  or  physical 
necessity,  but  a  moral  fitness  or  pro-" 
priety  of  the  work  or  labor  done,  under 
the  circumstances  of  any  particular 
case.  Morris  v.  State  (1869)  31  Ind. 
189.  Generally  speaking,  it  ought  to  be 
an  unforeseen  necessity,  or,  if  foreseen, 
such  as  could  not  reasonably  have  been 
provided  against,'  "  and  this  court  held 
that  the  question  should  be  decided  by 
the  jury.  In  State  v.  Wellott  (1893) 
54  Mo.  App.  310,  the  court  said:  "It  is 
hardly  possible  to  give  such  a  definition 
of  necessary  work  as  will  meet  the  re- 
quirements of  different  cases.  The  fu- 
tility of  the  effort  to  gather  this  from 
adjudicated  cases  will  be  readily  seen  by 
a  reference  to  the  decisions.  Ringgold, 
Law  of  Sunday,  pp.  230,  et  seq.  and 
cases  cited.  It  is  not  enough  that  it 
shall  be  more  convenient  to  do  the  work 
on  Sunday  than  on  other  davs  of  the 
week.  Phillips  v.  Innes  (1837)  4  Clark* 
&  F.  234,  7  Eng.  Reprint,  90.  General- 
ly speaking  it  ought  to  be  an  unforeseen 
necessitj^,  or,  if  foreseen,  such  as  could 
not  reasonably  have  been  provided 
against.    State  v.  Ohmer  (1889)  34  Ho. 
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App.  116;  Ungericht  v.  State  (1889)  119 
Ind.  381,  12  Am.  St.  Rep.  419,  21  N.  E. 
1082.  Neither  must  the  necessity  be  of 
the  party's  own  creation.  Bucher  v. 
Fitchburg  R.  Co.  (1881)  131  Mass.  156, 
41  Am.  Rep.  216.  Now  as  to  the  act  of 
shaving  the  two  witnesses,  Smith  and 
Cox,  the  defendant  was  little  more  than 
serving  the  mere  convenience  of  his  cus- 
tomers; it  would  seem  to  have  been  a 
necessity  of  their  own  creation.  But, 
however  this  may  be,  the  evidence  shows 
that  the  defendant  on  the  Sunday  in 
question  was  engaged  in  barber's  work 
for  various  other  people.  Indeed  de- 
fendant was  prosecuting  his  trade  and 
performing^  his  customary  work  for  all 
who  applied  at  his  place  of  business. 
The  test  of  necessity  in  individual  cases 
was  not  considered.  The  state's  case 
was  made  prima  facie  by  proof  that  de- 
fendant was  then  and  there  prosecuting 
his  work,  not  apparently  a  work  of  ne- 
cessity; if  it  was  work  of  necessity,  such 
as  comes  within  the  exception  to  the 
statute,  the  burden  to  show  it  was  cast 
on  the  defendant.  Troewert  v.  Decker 
(1881)  51  Wis.  46,  37  Am.  Rep.  808,  8  N. 
W.  26;  Fleming  v.  People  (1863)  27  N. 
Y.  329;  Bos  worth  v.  Swansey  (1845)  10 
Met.  (Mass.)  363,  43  Am.  Dec.  441; 
State  V.  Frederick  (1886)  45  Ark.  347, 
55  Am.  Rep.  556;  Cleary  v.  State,  56 
Ark.  124,  19  S.  W.  313;  State  v.  Elam 
(1886)  21  Mo.  App.  290;  State  v. 
O'Brien  (1881)  74  Mo.  549." 

A  barber  is,  when  shaving  his  cus- 
tomers or  cutting  their  hair  in  his  shop 
on  Sunday,  engaged  in  work  that  is  not 
a  work  of  necessity  or  charity  within 
the  meaning  of  a  clause  in  a  Sunday 
statute  excepting  works  of  necessity  and 
charity  from  its  operation.  StatQ  v. 
Frederick  (1885)  45  Ark.  347,  55  Am. 
Rep.  556;  McClelland  v.  Denver  (1906) 
36  Oolo.  486,  86  Pac.  126,  10  Ann.  Cas. 
1014  (statement  by  way  of  argument) ; 
McCain  v.  State  (1907)  2  Ga.  App.  389, 
58  S.  E.  550;  State  v.  Linsig  (1916)  — 
Iowa,  — ,  159  N.  W.  995 ;  Gray  v.  Com. 
ante,  93;  State  v.  Wellott  (1893)  64  Mo. 
App.  310;  State  v,  Schatt  (1907)  128 
Mo.  App.  622,  107  S.  W.  10;  State  v. 
Kuehuer  (1908)  —  Mo.  App.  — ,  110  S. 
W.  605;  Com.  v.  Waldman  (1891)  140 
Pa.  89,  11  L.R.A.  563,  21  Atl.  248,  af- 
firming (1890)  8  Pa.  Co.  Ct.  449;  Com. 
V.  Williams  (1853)  1  Pearson  (Pa.)  61; 
Com.  v.  Jacobus  (1870)  1  Campb.  (Pa.) 
491;  Stout's  Case  (1886)  2  Legal  Rec. 
Rep.  (Pa.)  311,  as  cited  in  Brightly's 
Dig.  1877-1889,  p.  4836;  Com.  v.  Stod- 
ler  (1882)   15  Phila.   (Pa.)   418   (not  a 

direct  holding  on  the  point) ;  Paizer  v. 
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Com.  (1886)  4  Kulp  (Pa.)  286  (but  jm- 
tice's  record  held  defective  on  certiora- 
ri); State  V.  Lorry  (1874)  7  Baxt. 
(Tenn.)  95,  32  Am.  Rep.  555  (see  com- 
ment on  this  case,  infra) ;  Ex  parte  Ken- 
nedy (1900)  42  Tex.  Crim.  Rep.  148,  51 
L.R.A.  270,  58  S.  W.  129;  State  v.  Sop- 
her  (1903)  25  UUh,  318,  60  L.R.A.  469, 
95  Am.  St.  Rep.  845,  71  Pac.  482;  Stark 
V.  Backus  (1909)  140  Wis.  657,  123  N. 
W.  98  (see  comment  on  this  ease,  in- 
fra) ;  Phillips  V.  Innes  (1837)  4  Clark 
&  F.  234,  7  Eng.  Reprint,  90;  Reg.  v. 
Taylor  (1882)  19  Can.  L.  J.  362. 

In  Com.  V.  Deztra  (1886)  143  Mitt. 
28,  8  N.  E.  756,  the  court  so  eonstraed 
the  statute  that  it  was  unnecessary  to 
decide  whether  barbering  was  a  work  of 
necessity  or  not,  as  keeping  the  shop 
open  for  any  kind  of  work  was  held  to 
be  a  violation  of  the  statute. 

In  Stone  v.  Graves  (1887)  145  Mass. 
353,  13  N.  E.  906,  the  court  refused  to 
hold  as  a  matter  of  law  that  shaving  an 
aged  and  infirm  person  in  his  own  home 
by  one  who  was  not  a  barber  by  trade  on 
Sunday  is  not  a  work  of  necessity,  and 
it  sustained  a  finding  that  the  work  was 
necessary. 

But  in  State  v.  Linsig  (1916)  —  Iowa, 
— ,  169  N.  W.  995,  where  the  statute  pro- 
vided that  '4f  any  person  be  found  on 
the  first   day  of   the   week,   commonly 
called  Sunday,  engaged  in  carrying  fire- 
arms, dancing,  hunting,  shooting,  horse 
racing,  or  in  any  manner  disturbing  a 
worshiping  assembly  or  private  family, 
or  in  buying  or  selling  property  of  any 
kind,  or  in  any  labor  except  that  of  ne- 
cessity or  charity,  he  shall  be  fined  not 
more  than  five  nor  less  than  one  dollar,'' 
the   court   said:     ^'The   exception   pro- 
vided by  the  statute  for  works  of  neces- 
sity and  charity  is  made  in  somewhat 
general  terms  without  specifying  what 
works  are  of  that  character.     It  oould 
not  be  otherwise,  for  the  demands  of 
necessity  and  charity  are  ever  varying, 
and  the  same  act  which  may  be  a  work 
of  necessity  or  charity  on  one  occasion 
may  not  be  properly  so-called   on  an- 
other occasion;  its  character  in  that  re- 
spect depends  upon  the  peculiar  circum- 
stances in  each  case.     If  the   accused 
person  makes  the  point  that  the  work 
done  by  him  was  an  act  of  charity  or 
necessity,  the  record  may  or  may  not 
be  such  as  to  carry  the  question  to  the 
jury.    It  has  been  held  as  a  matter  of 
law  that  the  ordinary  work  or  employ- 
ment of  a  barber  is  not  a  work  of  char- 
ity or  necessity  within  the  meaning  of 
the    Sunday    law    (State    v.    Frederick 
(1886)  45  Ark.  347,  65  Am.  Rep.  555; 
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Com.  y.  Waldmau  <18ei)  140  Pa.  98, 
11  LB. A.  563,  21  Atl.  248;  State  v. 
Granneman  (1896)  132  Mo.  326,  33  8. 
W.  784);  and  we  think  the  rule  so  es- 
tablished is  too  olearly  right  to  call  for 
argument." 

In  Com*  V.  Waldman  (1891)  140  Pa. 
98,  11  LJI.A.  563,  21  Atl.  248,  the 
court  said:  ''We  are  now  asked  to 
say  that  shaving  is  a  work  of  'neces- 
sity and  therefore  within  the  excep- 
tions of  the  Act  of  1794.  It  is  per- 
haps as  much  a  necessity  as  washing 
the  face,  taking  a  bath,  or  performing 
any  other  act  of  personal  cleanliness.  A 
man  may  shave  himself,  or  have  .his 
servant  or  valet  shave  him,  on  tt<e 
Lord's  Day  without  a  violation  of  the 
Act  of  1794.  But  the  keeping  open  of 
his  place  of  business  on  that  day  by  a 
barber,  and  following  his  worklly  en> 
ployment  of  shaving  his  customers,  is 
quite  another  matter;  and,  while  we 
ooDcede  that  it  may  be  a  great  conven- 
ience to  many  persons^  we  are  not  pre- 
pared to  say,  as  a  question  of  law,  that 
it  is  a  work  of  necessity  within  the 
meaning  of  the  Act  of  1794.  We  do  not 
make  the  law;  our  duties  are  limited  to 
interpreting  it,  and  we  feel  ourselves 
bound  by  the  construction  which  our 
predecessors  have  placed  ujwn  the  act 
for  nearly  a  century." 

In  CoDEi.  V.  Williams  (1853)  1  Pearson 
(Pa.)  61,  the  court  of  quarter  sessions 
of  Dauphin  county,  after  holding  that 
barbering  is  not  generally  a  work  of 
necessity  within  the  meaning  of  a  stat- 
ute which  provides  that  if  any  person 
shall  do  or  perform  any  worldly  employ- 
ment or  business  whatsoever  on  the 
Lord's  Day,  commonly  called  Sunday, 
works  of  neeessity  and  charity  only  ex- 
cepted, etc.,  they  shall  forfeit  and  pay 
$4^  etc.,  said;  "It  is  said  that  the  evi- 
dence makes  out  a  case  of  necessity  in 
this  instance;  that  the  persons  shaved 
were  sick  the  night  before  and  unable  to 
remain  at  the  shop;  that  they  were 
shaved  in  the  morning  as  a  mere  matter 
of  accommodation  without  charge,  and 
the  shop  was  not  opened.  If  it  had  been 
made  to  appear  that  the  men  were  sick 
for  want  of  shaving,  or  that,  being  siek^ 
they  or  their  physician  considered  that 
it  would  add  to  their  health,  or  was  es- 
sential to  their  comfort,  to  be  shaved 
that  day,  it  would  present  a  case  of 
neeessity  justified  by  law;  but  no  such 
proof  was  made.  The  work  being  done 
gratuitously  makes  it  no  less  within  the 
inhibition  of  the  act;  if  it  did,  a  man's 
neighbcvs    might    justify    laboring    on 

Sunday  to  assist  him  in  raising  a  house 
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or  a  bam,  as  a  matter  of  friendly  ac- 
commodation; and  the  shop  being  open, 
or  otherwise,  cannot  make  the  act  more 
legal  Men  are  as  much  prohibited 
from  carrying  on  their  daily  avocations 
secretly  as  openly  on  that  day."  The 
court  was  here  reviewing  the  record  of 
a  summary  conviction  before  a  justice 
of  the  peace,  most  likely  on  certiorari, 
so  that  the  question  of  submitting  the 
issue  to  the  jury  could  not  arise.  T£e 
ruling  is,  on  the  general  pcinciple,'«.in 
harmony  with  thocgrebt  weight  'oi  au- 
thority, but^is  Booich  too.harsfi  in  the  ap- 
plication- oL  th^  •principle  to  the  par* 
t^jculaar  f/rctft. 

In  McCain  v.  State  (1907)  2  aa.  App. 
389,  58  S.  £.  550,  where  the  statute  pro- 
vided that  "no  tradesman,  artificer, 
workman,  laborer,  or  other  person  what- 
soever shall  do  or  exercise  any.wordly 
labor,  business,  or  work  of  their  ordi- 
nary callings  on  the  Lord's  Day  or  any 
part  thereof  (works  of  necessity  or 
charity  only  excepted);"  and  it  was 
shown  that  the  dd^endant  "was  a  bar- 
ber, pursuing  his  business  and  work  of 
his  ordinary  calling  during  the  week  in 
a  shop  in  the  city  of  Rome.  On  Sun- 
days he  went  to  the  house  occupied  by 
the  Elks  Club  and  in  a  room  set  apart 
for  the  purpose  he  shaved  members  of 
the  club,  receiving  therefor  whatever 
the  members  saw  fit  to  give  him.  No 
other  persons  except  members  were 
shaved,  and  no  compulsory  charge  was 
made,  but  the  amount  paid  by  the  mem- 
bers was  25  cents  a  sl^ve.  It  was  also 
shown  that  some  of  these  members,  on 
account  of  being  engaged  all  day  Satur- 
day, could  not  conveniently  get  a  shave 
on  said  day,  and,  in  order  to  present  a 
decent  appearance  in  attendance  at 
church,  they  thought  it  necessary  to  get 
a  shave  on  Sundays,"  the  court  said: 
''The  contention  of  the  plaintiff  in  er- 
ror, that  the  work  of  shaving  the  mem- 
bers of  the  club  was  a  work  of  necessi- 
ty, because  such  members,  by  reason  of 
their  occupation  on  Saturdays,  could  not 
get  a  shave,  and  cleanliness  demanded  a 
daily  shave,  cannot  be  reasonably  up- 
held. While  shaving  may  be  regarded 
as  an  act  of  personal  cleanliness,  de- 
sirable to  be  perfonned  upon  the  first 
day  as  well  as  upon  other  days  of  the 
week,  still  this  fact  does  not  make  shav- 
ing necessary  or  the  work  of  the  bar- 
ber one  of  necessity.  The  statute  makes 
no  exception  in  favor  of  a  man  who  can-' 
not  shave  himself,  or  who  cannot  con- 
veniently procure  someone  to  shave  him 
on  a  week  day.  Many  states  have  stat- 
utes expressly  prohibiting  the  openingi 
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of  barber  shops  on  Sundays,  and  ex- 
pressly declaring  that  shaving  is  not  an 
act  of  necessity.  But  it  needs  no  deci- 
sion of  the  courts  or  the  declaration  of 
the  statute  to  convince  men  of  ordinary 
intelligence  and  experience  that  shaving 
is  not  a  work  of  necessity  within  the 
meaning  of  that  term,  as  constituting 
the  exception  in  the  statute  now  under 
,  consideration/' 

vlp    State    V.    Lorry    (1874)    7   Baxt 
•iXewi,j;95;  32  Am.  llep.  556,  the  bar- 
ber  se^q^s^*  l^o/have  .been  incorrectly  in- 
dicted and*  t£e.ind2cW^|it*>i'as, quashed, 
but  the  court  cleaily*  inJicfttc^^Ujat  .it 


considered  barbering  on  Siftidb^'A.«?it>-/tt«was  held  that  inasmuch  as  barbering 


might  not  be  an  exigency  in  which  the 
barber  might  use  his  tonsorial  art  for 
the  benefit  of  someone  who  required  his 
labor  as  a  necessity.  But  unless  there 
should  occur  some  peculiar  reason  show- 
ing that,  under  the  circumstances  in  the 
particular  case  the  attendance  of  a  bar- 
ber was  a  work  of  necessity,  he  would 
not  be  relieved  from  the  operation  of 
the  statute." 

In  Stark  v.  Backus  (1909)  140  Wis. 
557,  123  N.  W.  98,  the  legislature  had 
amended  the  general  statute  by  provid- 
ing that  barbering  shall  not  be  consid- 
ered a  work  of  necessity  or  charity,  and 


lation  of  a  statute  that  prohibits  *Suu- 
day  labor  generally  and  excepts  works 
of  necessity  and  charity. 
;  In  Ex  parte  Kennedy  (1900)  42  Tex. 
Crim,  Rep.  148,  51  L.R.A.  270,  58  S.  W. 
129,  the  court  said:  "We  may  concede 
that  there  may  be  isolated  cases  which 
should  suggest  a  necessity  for  a  ton- 
sorial artist,  and  the  statutes  of  some 
of  the  states  make  an  exception  in  favor 
of  shaving  a  corpse.  But  we  do  not  un- 
derstand that  to  be  the  case  here  pre- 
sented; the  insistence  being  that  a  bar- 
ber can  ply  his  vocation  on  Sunday  for 
the  benefit  of  all  customers;  that  it  is 
necessary  for  their  convenience;  and 
that  it  is  a  work  of  necessity,  so  far  as 
he  is  concerned.  We  might  concede  it 
would  be  a  matter  of  convenience  to 
many  of  his  customers,  but  it  w^ould  by 
no  means  follow  that  it  would  be  a  work 
of  necessity  as  to  the  barber.  We  be- 
lieve that  our  statutes,  in  authorizing  a 
work  of  necessity  on  Sunday,  meant 
something  more  than  mere  convenience. 
It  apprehended  that  there  must  be  some 
peculiar  exigency  which  would  authorize 
Sunday  labor.  It  might  be  more  con- 
venient to  a  number  of  citizens  to  buy 
their  groceries  or  dry  goods  on  Sunday, 
but  this  would  not  render  it  necessary 
for  them  to  do  so,  when  there  are  six 
days  in  the  week  in  which  they  could 
provide  these  wants.  It  might  be  more 
convenient  to  the  farmer  in  harvesting 
season  to  utilize  all  seven  days  of  the 
week,  but  this  would  not  make  it  nec- 
essary. Still  there  might  be  some  oc- 
casions when  the  merchant  would  be  au- 
thorized to  sell  some  article  of  merchan- 
dise on  account  of  necessity;  and  there 
might  be  an  exigency  for  the  farmer  to 
harvest  his  grain  on  Sunday.  And  so  it 
is  with  the  trade  of  the  barber.  There 
are  six  full  days  in  which  the  citizen 
can  apply  to  the  barber  to  have  his  hair 
out  or  shampooed,  or  his  beard  shaved; 

but   this   would   not   imply   that   there 
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vas  not  a  work  of  necessity  before  the 
amendment  was  passed,  the  statute  was 
not  an  unconstitutional  discrimination 
against  barbers.  This  point  is  not,  as 
a  distinct  question,  within  the  scope  of 
the  note.  See  notes  referred  to,  supra, 
on  this  question. 

In  Phillips  V.  Innes  (1837)  4  Clark  & 
F.  234,  7  Eng.  Reprint,  90,  the  question 
arose  in  connection  with  an  attempt  to 
enforce  a  contract  of  apprenticeship. 
The  apprentice  was  to  work  as  a  barber 
on  "holidays''  as  well  as  other  days,  and 
he  refused  to  work  on  Sundajrs,  and 
defended  upon  the  ground  that,  if  the 
contract  required  him  to  work  on  Sun- 
days, it  was  illegal  under  a  Scottish 
statute  which  prohibited  a  work  of  all 
trades  and  callings  except  of  "necessity 
or  mercy."  The  defense  was  sustained 
by  the  House  of  Lords  on  the  ground 
that  keeping  a  barber  shop  open  on  Son- 
day  for  the  public  was  not  a  work  of 
necessity.  Lord  Brougham,  in  the 
course  of  his  opinion  said:  "The  eases 
of  accident  mentioned  in  the  court  be- 
low, such  as  the  case  of  a  person  falling 
down  or  receiving  a  contusion  or  other 
wound  in  the  head,  on  Sunday,  or  the 
seizing  of  a  madman  after  breaking 
loose  from  the  asylum,  did  not  apply 
here;  for  the  taking  the  one  to  the 
apothecary's  shop,  and  the  other  back 
to  the  asylum,  would  not  be  illegal,  but 
would  come  within  the  exception  in  the 
statutes,  both  of  Scotland  and  England. 
Would  such  acts  be  at  all  similar  to  the 
keeping  open  shop  for  all  who  would 
choose  to  come  on  the  Sunday,  whether 
the  operation  might  or  might  not  admit 
of  delay  till  Monday,  or  might  or  might 
not  have  been  performed  on  the  Satur- 
day evening?  Such  an  operation,  and 
the  cases  referred  to,  were  by  no  means 
similar.  Gain,  in  fact,  was  the  object 
of  the  master;  and  such  work,  being  for 
hire  merely,  could  not  come  within  the 
description   of   'duties   of   necessity   or 


ID 
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The  court  in  Palmer  v.  Snow 
[1900]  1  q.  B.  (Eng.)  725,  64  J.  P.  342, 
69  L.  J.  Q.  B.  N.  S.  356,  82  L.  T.  N.  S. 
199,  16  Times  L.  R.  168,  48  Week.  Rep. 
351,  distinguished  the  statute  in  the  case 
before  it  from  the  one  in  the  Phillips 
Case,  and  held  that  a  barber  who  shaves 
his  customer  on  Sunday  is  not  a  ^'trades- 
man or  laborer,''  within  the  meaning  of 
the  statute,  and  thus  avoided  the  neces- 
sity of  passing  upon  the  question  as  to 
whether  it  is  a  work  of  necessity. 

In  Reg.  V.  Taylor  (1882)  19  Can.  L. 
J.  362,  the  court  followed  the  Phillips 
Case  and  held  that  barberiAg  is  in  gen- 
eral not  a  work  of  necessity  within  the 
exception  to  the  Sunday  statute.  Wil- 
son, Ch-  J.,  who  wrote  the  opinion,  said : 
^'I  do   not  say  that  a  barber  connected 


with  an  hotel  or  boarding  house  may 
not,  by  arrangement  with  the  hotel  or 
boarding-house  keeper,  follow  his  or- 
dinary calling  on  Sunday  in  such  hotel 
or  boarding  house,  and  be  considered  in 
the  light  of  a  servant  kept  in  a  private 
family  to  do  the  family  work  of  a  bar- 
ber on  Sunday  as  well  as  upon  other 
days."  And  Osier,  J.,  in  concurring, 
said:  ''I  feel  bound  by  the  decision  of 
the  House  of  Lords  in  the  ease  of 
Phillips  V.  Innes  (Enf.)  supra.  In  my 
judgment  the  eases  of  a  baker  and  a  bar- 
ber are  not  distinguishable.  I  question 
very  much  the  expediency  of  prohibiting 
barbers  from  carrying  on  their  business 
on  the  first  day  of  the  week." 

J.  W.  M. 
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MERIDIAN     LIFE     INSURANCE     COM- 

PANV,  Appt., 

V. 

MARY  C.  MILAM. 

(172  Ky.  75,  188  S.  W.  879.) 

Insurance  —  time  of  iacon testability  — 
liow  reckoned.  ■ 

I.  The  period  after  the  expiration  of 
which  a  policy  of  life,  insurance  is  incon- 
testable 18  calculated  from  its  date,  and 
not  from  the  day  on  which  it  was  delivered 
to  the  in  mi  red. 
For  other  cases,  see  Insurance,  IIL  e,  2,  f; 

Time,  in  tHff.  1-52  xV.  8. 

Time  —   reckoning  '—  when  Insurance 
policy  becomes  incontestable. 

2.  The  day  on  whieh  a  policy  of  life  in- 
surance bears  date  is  included  in  reckoning 
the  period  after  which  it  i»  incontestable. 
For  other  cases,  see  Insurance,  III,  e,  2,  f; 

Time,  in  Dig.  l-oi  X.  8. 

Insurance  —  time  for  paying  premium. 

3.  The  fact  that  a  life  insurance  pre- 
mium was  not  paid  before  the  death  of  the 
\iv*\ired  on  the  day  on  which  it  was  due 
<i<MH)  nut  avoid  the  policy,  since  he  had  the 
whole  of  that  day  in  which  to  pay  it. 

For  otJier  cases,  see  Insiurance,  III.  /,  2; 
Time,  in  IHg.  1-52  xY.  B, 

(November  2,  1916.) 

VPPEAL  by  defendant  from  a  judgment 
ot  the  Circuit  Court  for  Logan  County 
in  plaintifT's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
life  insurance  policy.     Affirmed. 
1'he  facts  are  stated  in  the  opinion. 

Xote.  —  As  to  date  from  which  the  period 
to  which  a  defense  is  limited  in  life  insur- 
ance policy  is  to  be  computed,  see  annota- 
tion following  til  is  case,  i>o8t,  105. 
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Messrs.  Browder  A  Browcler  and  John 
Weaver,  for  appellant: 

Defendant  is  not  cut  off  from  anv  defenso 
it  may  have  to  this  policy  on  the  ground 
that  it  agreed  with  the  insured  thatMf  death 
should  ensue  at  any  time  after  one  year 
from  the  dale  of  the  policy,  the  contract 
should  become  incontestable. 

Frankfort  v.  Farmers*  Bank,  105  Ky.  811,  . 
49  S.  W.  811;  Smith  v.  Cassity,  9  B.  Mon. 
192,  48  Am.  Dec.  420;  Mooar  V.  Covington 
City  Nat.  Bank,  80  Ky.  305;  Chiles  v. 
»SmUh,  13  B.  Mon.  461 ;  ITandley  v.  Cunning- 
ham, 12  Bush,  401 ;  Wood  v.  Com.  11  Busli. 
220;  Louisville  R.  Co.  v.  Wellington,  137 
Ky.  719,  128  S.  W.  370,  128  S.  W.  1077. 

Delivery  is  essential  to  the  validity  of  any 
written  contract.  It  is  the  final  act  which 
consummates  the  agreement,  and  is  as  nec- 
essary as  the  signature  of  the  maker,  and 
witliout  it  all  other  formalities  are  in- 
effectual; and  without  it  a  deed  or  insur- 
ance policy  is  void  ab  initio. 

Gore  v.  Dickinson,  98  Ala.  363,  30  Am 
St.  Rep.  67,  11  So.  743;  Ward  v.  Dougherty, 
75  Cal.  240,  7  Am.  St.  Rep.  151,   17   Pao. 
193;    Merrills   v.   Swift,   18   Conn.    257,   46 
Am.  Dec.  315;  Doe  ex  dem.  Herbert  v.  Her- 
bert, Breese    (111.)    278,   12   Am.  Dec.  102; 
Sims  V.  Smith,  90  Ind.  460,  50  Am.  Rep. 
99;  Furenes  v.  Kide,  100  Iowa,  511,  77  Am. 
St.    Rep.    545,    80    N.    W.    530;    Hughes    ▼. 
Fasten,  4  J.  J.  :Mar»h.  572,  20  Am.  Dec.  230; 
Samson   v.  Thornton,   3   Met.  275,  37    Am. 
Dec.  135;   Hatch  v.  Hatch,  0  Mass.  307,    6 
Am.  Dec.  67;  Manufacturers'  L.  Ins.  CJo.   v. 
Anctil,  28  Can.  S.  C.  103. 

Mr.  S.  R.  Crewdson  for  appellee. 


Miller,  Ch.  J.,   delivered  the  opinio¥\ 
the  court: 

On    June    8,     1914,    the    appellant. 
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dianapolis,  Indiana,  issued  its  policy  con- 
tract to  James  W.  Milam,  whereby,  in  con- 
sideration of  a  promise  of  $49.18  then  paid, 
and  the  agreement  of  Milam  to  pay  a  like 
sum  annually  on  June  8th  for  eight  years 
thereafter,  and  after  the  expiration  of. the 
nine  years  to  pay  an  annual  premium  of 
$98.36,  it  insured  the  life  of  James  W. 
Milam  for  $2,500.  Mary  C.  Milam,  the 
wife  of  James  W.  Milam,  was  named  as 
the  beneficiary  in  the  policy.  James  W. 
Milam  died  on  June  8,  1915;  and,  proofs  of 
death  having  been  made,  and  the  company 
having  declined  to  pay  the  policy,  Mary  C. 
Milam  filed  this  action  on  September  2, 
3915,  to  recover  the  amount  named  in  the 
policy. 

There  is  no  dispute  about  the  facts  of  this 
case;  the  controverted  questions  relate  sole- 
ly to  the  law  of  the  case.  The  policy  con- 
tains this  provision:  "This  policy  shall 
not  be  in  force  until  the  first  premium  has 
been  paid  thereon,  and  the  policy  duly  de- 
livered during  the  lifetime  and  good  health 
of  the  insured." 

It  also  contained  this  further  provision: 
"In  case  of  death  after  one  year  from  the 
date  hereof  this  policy  shall  be  incontesta- 
ble, except  for  nonpayment  of  premiums, 
provided  the  covenant  for  military  and 
naval  service  in  time  of  war,  as  provided  in 
the  application,  shall  have  been  complied 
with." 

By  his  application,  which  is  made  a  part 
of  the  contract  of  insurance,  Milam  agreed: 
"That  death  by  my  own  hands,  or  occa- 
sioned by  my  own  act,  whether  voluntary 
or  involuntary,  whether  I  be  sane  or  in- 
sane, or  whether  death  be  intended  or  an- 
ticipated as  the  result  of  such  act,  or  in 
consequence  of  the  actual  or  attempted  vio- 
lation of  the  law,  within  one  year  from  the 
date  of  any  policy  issued  hereunder,  shall 
invalidate  the  insurance  and  forfeit  the 
payment  of  the  company." 

By  way  of  defense  the  answer  alleged: 
(1)  That,  while  the  policy  bears  date  June 
8,  1914,  it  was  not  actually  delivered  until 
June  13,  1914;  (2)  that  Milam,  tlie  in- 
sured, committed  suicide  on  June  8,  1915, 
which  was  within  one  year  from  the  date 
of  the  policy,  and  that,  by  the  terms  of  the 
application  above  set  forth,  all  liability  un- 
der the  policy  was  thereby  annulled;  and 
(3)  that  the  policy  was  procured  by  fraud 
in  this  respect,  that  at  the  time  of  and  be- 
fore the  date  of  the  policy,  Milam  was  af- 
fected with  gallstones  and  that  he  fraudu- 
lently concealed  that  fact,  and  represented 
that  he  had  never  sulTered  from  that  dis- 
ease. 

The  ciricuit  court  sustained  a  general  de- 
murrer to  the  answer;  and,  the  defendant 
having  declined  to  further  plead,  judgment 
L.R.A.1917B. 


went  for  the  plaintiff  for  the  amount  of  the 
policy.     The  company  appeals. 

The  governing  point  upon  which  the  whole 
case  hinges  is  this:  Did  Milam  die  after 
one  year  from  the  date  of  the  policy?  If 
he  did,  the  policy,  by  its  terms,  is  incon- 
testable, and  the  judgment  of  the  circuit 
court  was  right. 

1.  In  order  to  avoid  the  effect  of  the  one- 
year  clause  after  which  the  policy  could  not 
be  contested,  the  company  alleged,  and  now 
contends,  that  while  the  policy  bears  date 
June  8,  1914,  yet,  as  a  matter  of  fact,  the 
policy  was  not  delivered,  or  the  first  pre- 
mium paid,  until  June  13,  1914;  and  that^ 
Milam  having  died  on  June  8,  1913,  he  died 
within  a  year  "from  the  date"  of  the  policy. 

We  see  no  merit  in  this  contention. 
While  it  is  true  that  insurance  companies 
frequently,  and  we  believe  usually,  do  not 
deliver  a  policy  upon  the  day  of  its  date» 
nevertheless  all  the  provisions  of  the  policy 
as  to  payments  of  future  premiums,  its 
maturity  if  it  runs  for  a  term,  and  similar 
provisions,  are  calculated  from  the  day  of 
its  date.  Of  course,  the  insured  can  con- 
tract for  a  policy  to  be  dated  on  any  date 
after  the  date  of  his  application;  but,  as 
a  matter  of  routine  business,  policies  are 
usually  dated  either  according  to  the  date 
of  the  application,  or  of  its  execution,  and 
are  subsequently  delivered  without  any 
question  being  made  upon  that  subject.  But 
the  rights  of  the  parties  to  the  contract 
are  determined  by  the  date,  and  all  future 
premiums  are  to  be  paid  accordingly. 

If  Milam  had  died  on  June  12,  1915, 
without  having  paid  his  second  premium 
due  on  June  8,  1915,  could  It  be  said  that 
his  policy  had  not  lapsed  for  failure  to  pay 
the  premium  when  due,  according  to  the 
terms  of  the  contract?  Under  such  a  state 
of  case  would  the  company  concede  that  his 
,  policy  was  in  force  on  June  12,  1915,  and 
that  Milam  had  until  that  day  to  pay  the 
premium?  W'e  think  not.  Furthermore, 
the  policy,  by  its  terms,  provides  that  tlie 
period  of  incontestability  shall  be  calculated 
"from  the  date"  of  the  policy,  not  from  the 
date  of  its  delivery.  So  by  the  very  terms 
of  the  policy  the  one-year  period  of  incon- 
testability began  to  run  on  June  8,  1914. 

2.  The  company  further  insists,  however, 
that  if  June  8th  is  to  control  as  tlie  date  of 
the  policy,  then  Milam  died  within  one  year 
from  that  date,  and  the  policy  is  contestable 
under  the  provisions  avoiding  it  for  suici_de 
and  fraud,  and  that  the  demurrer  to  the 
answer  relying  upon  those  defenses  was  im- 
properly sustained. 

So,  speaking  concretely,  the  case  resolves 
itself  to  this:  Was  June  8,  1015.  the  dav 
of  Milam *s  death,  within  or  after  one  year 
from  June  8,  1914? 
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The  rule  in  regard  to  the  compatation  of 
time  is  well  settled,  and  is  this:  When 
the  computation  is  to  be  made  from  the  act 
done,  the  day  on  which  the  act  is  done  must 
be  included;  but,  when  the  computation  is 
to  be  made  from  the  day  itself,  and  not 
from  the  act  done,  then  the  day  on  which 
the  act  is  done  must  be  excluded  from  the 
computation.  Handley  v.  Cunningham,  12 
Bnsh,  401;  Mooar  v.  Covington  City  Nat. 
Bank,  80  Ky.  307;  Frankfort  t.  Farmers' 
Bank,  106  Ky.  811,  49  S.  W.  811;  Brwin  v. 
Benton,  120  Ky.  548,  87  S.  W.  291,  9  Ann. 
Cas.  264;  Geneva  Cooperage  Co.  v.  Brown, 
124  Ky.  16,  124  Am.  St.  Rep.  388,  98  S.  W. 
279 ;  Newton  t.  Ogden,  126  Ky.  101,  102  S. 
W.  865;  Louisville  R.  Co.  v.  Wellington, 
137  Ky.  728,  126  S.  W.  370, 128  B.  W.  1077 ; 
ftnd  the  cases  there  cited;  and  Lowry  v« 
Stotts,  188  Ky.  251,  127  S.  W.  789.  The 
working  of  the  rule  may  be  illustrated  by 
reciting  the  facta  and  the  conclusions 
reached  In  two  of  the  cases  cited. 

In  Handley  v.  Cunningham,  supra,  the 
question  was  whether  the  act  of  1871  re- 
ducing the  legal  rate  of  interest  from  10 
per  cent  to  8  per  cent  was  in  force  on  Sep* 
tember  1st  of  that  year,  the  dato  of  the 
notes  in  question.  The  statute  provided 
that  it  should  ''take  effect  and  be  in  force 
from  and  after  the  Ist  day  of  September, 
1871."  The  court  applied  the  rule  that, 
when  the  time  is  counted  from  a  day,  the 
day  was  not  to  be  included,  and  held  that 
the  act  of  1871,  was  not  in  foroe  on  Sep- 
tember 1,  1871.  East  Tennessee  Teleph.  Co. 
▼.  Frankfort,  142  Ky.  408,  184  S.  W.  475, 
is  also  a  good  illustration  of  this  applica- 
tion of  the  rule.  But  in  Frankfort  v.  Farm- 
ers' Bank,  105  Ky.  811,  49  8.  W.  811,  the 
statute  required  that  an  appeal  should  not 
be  granted  except  within  two  years  next 
ftfter  the  right  of  appeal  accrued.    In  that 


case  the  judgment  was  rendered  on  January 
21, 1896;  the  appeal  was  granted  on  January 
21,  1898.  It  was  held  that  the  i^peal  had 
not  been  granted  within  two  years  next 
after  the  judgment  had  been  r^idered,  be- 
cause the  two  years  expired  on  January  20, 
1898,  the  day  before  the  appeal  was  granted. 

In  the  case  at  bar,  therefore,  the  year  of 
incontestability  must  be  computed  from  the 
dating  of  the  policy,  which  was  an  act  done 
on  June  8,  1914.  Manifestly,  therefore, 
June  8,  1914,  must  be  included  in  the  com- 
putation, and  the  first  year  of  the  policy 
expired  on  June  7,  1915.  Otherwise  the 
year  would  have  contained  366  days,  instead 
of  365  days.  But  by  the  terms  of  the  policy 
the  insured  was  not  required  to  pay  the 
second  premium  until  the  first  day  of  the 
second  year,  and,  as  there  are  no  parts  ^f 
days  to  be  considered,  he  had  all  of  June 
8,  1915,  in  which  to  pay  the  second  pre- 
mium; and  consequently  the  policy  re- 
mained in  force  throughout  that  day. 
Milam  having  died  on  June  8,  1915,  while 
the  policy  was  in  force,  and  not  contestable, 
it  became  a  charge  against  the  company. 
The  fact  that  he  had  not  paid  the  premium 
for  the  second  year  when  he  died  cannot 
affect  the  appellee's  rights  imder  the  policy, 
since  Milam  was  not  then  in  default  in  the 
payment  of  any  premium.  Indeed,  the  com- 
pany does  not  claim  that  the  policy  lapsed 
for  failure  to  pay  the  second  premium. 

It  follows,  therefore,  that  since  Milam  did 
not  die  within  one  year  from  the  date  of 
the  policy,  it  was  incontestable  upon  either 
ground  relied  upon,  and  that  the  Circuit 
Court  properly  sustained  the  demurrer  to 
the  answer. 

Judgment  affirmed. 

Petition  for  rehearing  denied  December 
15,  1916. 


Annotation— Insurance;  date  frotti  which  tfie  period  to  which  a  defense 
is  limited  in  life  insurance  policy  is  to  be  computed. 

The  above  question  is  eovered  in  the 
annotation  to  Gans  v.  ^tna  L.  In&  Co. 
L.R.A.1915F,  703  to  whioh  this  is  supple 
mentary. 

It  will  be  noticed  that  the  court  de- 
cided in  MsRiDiAN  L.  Ins.  Co.  v.  Milah, 
ante,  103,  that,  under  the  provisions  of 
the  policy  there  involved,  the  period 
after  the  expiration  of  which  the  policy 
^as  to  be  incontestable  was  to  be  calcu- 
lated from  the  date  of  the  policy,  and 
^ot  from  the  date  of  its  delivery  to  the 
insured;  and  also  that  the  day  on  which 
the  policy  was  dated  should  be  included 
in  Teckoning  the  period  after  which  it 
^ag  to  be  incontestable. 
L.K.A.1917B. 


The  question  involved  in  Anderson  v. 
Mutual  L.  Ins.  Co.  (1913)  164  CaL  712, 
130  Pac.  726,  Ann.  Cas.  1914B,  903,  js 
somewhat  similar  to  the  first  question  in 
Mbridian  L.  Ins.  Co.  v.  Mila3£.    In  the 
Anderson  Case  a  policy  was  "caused  to 
be  executed  and  issued"  which  bore  the 
date  of  May  22,  1908,  and  referred   to 
an  application  made  May  21st,  to  which 
a  medical  examiner's  report  was  attach- 
ed, and  the  policy  recited   that  it  was 
issued  in  consideration  of  a  stated  sum 
and   the  payment  of   a  like   sum  upon 
May  22d  in  succeeding  years.     It   ap- 
peared that  one  application  had  been  re- 
turned by  the  insurer  June  24,  1908,  ana 
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a  second  one  signed,  but  that  no  medical 
report  was  attached  to  the  second,  and 
that  a  copy  of  the  first  application  was 
attached  to  the  policy.  Both  applica^ 
tions  provided  that  the  insured  would 
not  die  by  his  own  hand  ^'during  the 
period  of  one  year  next  following  the 
date  of  issue,"  and  the  policy  provided 
that  the  insurer  should  not  be  liable  in 
case  the  insured  committed  suicide  "dur- 
ing the  period  of  one  year  after  the  is- 
suance of  this  policy  as  set  forth  in  the 
provisions  of  the  applications  indorsed 
hereon."  The  first  premium  was  paid 
May  21,  1908,  and  the  second  a  year 
later;  the  insured  committed  suicide . 
June  12,  1909,  so  that  his  death  resulted 
from  his  own  act  less  than  a  year  after 
the  date  when  the  policj'  was  signed  by 
the  ofilcers  of  the  insurer,  but  more  than 
a  year  from  the  date  designated  in  the 
policy  as  its  date.  It  was  held  that  the 
date  of  the  policy  determined  its  issu- 
ance, and  that  the  insurer  was  liable,  as 
the  insured  had  not  committed  suicide 
within  one  year  from  that  date. 

The  court  said:  *1t  must,  of  course, 
be  admitted,  in  accordance  with  the  re- 
spondent's claims,  that  the  expressions 
'date  of  this  policy,'  and  issuance  of  this  : 
policy'  are  not,  according  to  the  ordinary 
acceptation  of  the  terms,  synonymous. . 
The  word  'issuance,'  as  applied  to  a  con-  i 
tract  like  a  policy  of  insurance,  would, 
if  standing  alone,  probably  be  taken  to 
mean,  either  the  signing  (without  deliv- 
ery) of  the  contract  by  the  authorized 
officers  of  the  insuring  company  .  .  . 
or,  perhaps,  the  act  of  delivery  of  a  fully 
written  and  signed  policy.  .  .  .  But 
in  construing  any  writing,  the  usual 
definition  of  a  single  word  is  not  a  con- 
clusive test  of  the  meaning  to  be  at- 
tributed to  it  in  the  connection  in  which 
it  is  found.  We  must  endeavor  to  ascer- 
tain, from  an  examination  of  the  entire 
instrument,  read  in  the  light  of  the  cir- 
cumstances surrounding  its  execution, 
the  sense  [in]  which  the  parties  em- 
ployed the  particular  phrase  in  question. 

"Here  we  find  that  the  policy  incor- 
porates, as  a  part  of  the  contract,  the 
application  of  May  22d.  Unquestionably 
the  word  'issuance  of  this  policy,'  in  the 
policy  itself,  were  intended  to  mean  the 
same  thing  as  'date  of  issue'  in  the  ap- 
plication. The  insurer,  acting,  so  far  as 
the  record  shows,  with  full  knowledge  of 
all  the  facts,  elected  to  base  its  policy 
upon  the  first  application,  to  date  its 
policy  May  22,  1908,  the  day  upon  which 
the   medical    examination   of   Anderson 

had  taken  place,  to  make  the  premiums 
L.R.A.1017B. 


payable  on  the  22d  day  of  May  of  suc- 
cessive years,  to  make  the  principal  sum 
payable  in  the  event  of  death  withia 
twenty  years  from  the  apparent  date  of 
the  policy,  and  to  make  dividends  pay- 
able on  the  22d  day  of  May  of  each  year. 
In  all  these  particulars,  the  company  ex- 
pressed its  intention  to  fix  the  rights  of 
the  parties  with  reference  to  the  ^d  day 
of  May  in  just  the  same  way  that  these 
rights  would  have  been  fixed  if  a  policy 
had  been  actually  signed  and  delivered 
on  that  day.  It  is  perfectly  competent 
for  the  parties  to  agree  that  a  policy 
shall  be  antedated,  and,  when  this  is 
done,  the  policy  takes  effect  by  relation 
from  the  date  agreed  upon." 

In  American  Nat.  Ins.  Co.  v.  Thomp- 
son (1916)  —  Tex.  Civ.  App.  — ,  186 
S.  W.  254,  a  policy  issued  August  11, 
1913,  stated  that  it  was  issued  in  con- 
sideration of  the  application  and  the 
payment  of  a  stated  sum  for  term  in- 
surance for  one  year,  ending  the  29th  of 
November,  1914,  and  the  payment  of  a 
like  sum  on  the  same  date  each  year, 
and  a  rider  attached  to  the  policy  pro- 
vided that,  in  consideration  of  the  ap- 
plication for  "short-term  insurance," 
together  with  the  application  for  the 
policy  to  which  the  rider  was  attached, 
dated  July  29,  1913,  and  the  payment  of 
a  stated  sum,  the  life  was  insured,  "un- 
der the  aforesaid  policy  for  like  amount 
and  under  like  conditions  as  stated  in 
said  policy  for  the  period  July  29, 1913, 
to  November  29,  1913,  inclusive,  prelimi- 
nary to  the  date  when  the  principal  con- 
tract shall  become  in  full  force."  The 
question  in  dispute  was  whether  a  pro- 
vision of  the  policy  limiting  liability  "if 
during  the  first  policy  year  the  insured 
shall  commit  suicide"  should  be  con- 
strued to  mean  the  year  beginning  Au- 
gust U,  1913,  the  date  of  the  issuance  of 
the  policy,  or  November  29,  1913,  the 
date  of  the  expiration  of  the  "short - 
term"  insurance  and  the  date  from  which 
the  policy  provided  the  yearly  premiums 
should  be  computed.  The  former  con- 
struction was  adopted,  it  being  held  that 
the  rider  providing  for  the  short-term 
insurance  was  a  part  of  the  policy,  and 
that  there  was  but  one  contract  of  in- 
surance, and  that  the  '^first  policy  year*' 
contemplated  by  the  suicide  clause  be- 
gan on  August  11,  1913,  the  date  of  the 
issuance  of  the  policy,  so  that  a  recovery 
for  the  full  amount  on  the  policy  was 
not  barred  by  the  insured's  committing 
suicide  more  than  a  year  after  such 
date.  J.  T.  W. 
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KKITrCKir  COURT  OF  APFEIALS, 

I.  W.  IIOLCOMB,  Appt., 

V. 

GRAND     LODGE,     BROIIIERHOOD     OF 
RAILROAD  TRAIXMEX. 

(171  Ky.  843,  188  S.  W.  885.) 

Insurance  —  total  disability  —  loss  of 
sight. 

A  railroad  emplojee  is  not  totally  dis- 
abled by  the  destruction  of  one  eye  and  in- 
jury to  the  other  bo  that  he  is  not  able  to 
perform  the  duties  of  his  employment,  with- 
in the  meaning  of  a  benefit  policy  insuring 
against  total  disability,  which  is  defined 
inter  alia,  as  complete  and  permanent  loss 
of  the  sight  of  both  eyes,  if  he  is  able  to 
eo  about  without  assistance  and  recognize 
perstNQs  30  or  40  feet  distant. 
t'or  other  caaea^  ace  /nsurawcc,  17.  c,  2,  in 

Dig.  1-52  N.  *'. 

(November  1,  191C.) 

A  PPEAL  by  plaintiff  from  a  judgment 
j\  of  the  Circuit  Court  for  McCracken 
County  dismissing  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
benefit  certificate.     AfTirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Campbell  &  Campbell,  for  ap- 
pellant: 

Loss  of  eyesight,  under  the  provisions  of 
§  68  of  the  constitution,  means  the  lo^  of 
the  usefulness  of  the  eyes  for  the  purposes 
to  which,  in  their  normal  condition,  they 
were  susceptible  of  application. 

Beber  ▼.  Brotherhood  of  Railroad  Train- 
men. 75  Neb.  183,  121  Am.  St.  Rep.  782,  106 
X.  W.  108;  Lord  v.  American  Mut.  Acci. 
Asso.  89  Wis.  10,  26  L.R.A.  741,  46  Am.  St. 
Rep,  815,  61  N.  W.  293;  Sheanon  v.  Pacific 
Mut.  L.  Ins.  Co.  77  Wis.  618,  0  L.R.A.  685, 
20  Am.  St.  Rep.  151,  46  N.  W.  799;  Sneck 
V.  Travelers'  Ins.  Co.  88  Hun,  94,  34  N.  Y. 
Swpp.  545,  156  N.  Y.  669,  50  N.  E.  1122; 
Sneck  v.  Travelers'  Ins.  Co.  81  Hun,  331, 
30  N.  Y.  Supp.  881 ;  1  Am.  &  Eng.  Enc.  I^w, 
301;  Fuller  v.  Locomotive  Engineers'  Mut. 
Life  k  Acci.  Ins.  Asso.  122  Mich.  548,  48 
L.R.A.  86,  80  Am.  St.  Rep.  698,  81  N.  W. 
326. 

Total  disability  is  a  relative  matter,  and 
must  be  applied  to  an  insured  considering 
his  vocation  at  the  time  of  injury,  and  any- 
thing which  prevents  an  insured  from  doing 
substantially  all  of  the  necessary  and  ma- 
terial things  required  in  his  customary  voca- 
tion is,  within  the  meaning  of  an  insurance 
policy,  a  total  disability. 

Wolcott  v.  United  Life  &  Acci.  Ins.  Asso. 

Note. —-As  to  what  constitutes  disability 
within  meaning  of  accident  or  health  policy, 
see  annotation  following  this  case,  post,  108. 
L.R.A.1917B. 


55  Hun,  98,  8  N.  Y.  Supp.  263;  Commercial 
Travelers  Mut.  Acci.  Asso.  v.  Springsteen, 
23  Ind.  App.  657,  55  N.  W.  973;  McMahon 
V.  Supreme  Council,  0.  C.  F.  54  Mo.  App. 
468;  Commercial  Ben.  Asso.  v.  Nancarrow, 
18  Colo.  App.  274,  71  Pac.  423;  Albert  v. 
Order  Chosen  Friends,  34  Fed.  721;  Turner 
V.  Fidelity  &  C.  Co.  112  Mich.  425,  38 
L.R.A.  52U,  67  Am.  St.  Rep.  428,  70  N.  W. 
808. 

Mr.  F.  E.  Graves  also  for  appellant. 

[Messrs.  Wlieeler  A  Hughes,  for  appel- 
lee: 

Under  a  contract  of  insurance  which  pro- 
vides for  indemnity  when  the  beneficiary  has 
suffered  ■  ''complete  and  permanent  loss  of 
sight  of  both  eyes,"  no  recovery  can  be  had 
for  impairment  of  vision  without  the  loss  of 
sight. 

Lyon  V.  Railway  Pass.  Assur.  Co.  46  Iowa, 
631. 

Turner,  J.,  delivered  the  opinion  of  the 
court : 

In  December,  1911,  the  appellee,  a  fra- 
ternal insurance  company,  issued  to  appel- 
lant a  policy  of  insurance  in  class  C  of  its 
organization,  wherein  it  agreed,  in  consid- 
eration, of  the  premiums  paid  and  to  be 
paid,  to  pay  api)ellant  or  the  named  bene- 
ficiary in  the  event  of  his  death  or  total 
disability  the  sum  of  $1,500  in  accordance 
with  the  terms  of  the  contract. 

It  was  provided  in  appellee's  constitution 
that  policies  issued  by  it  in  class  C  should 
be  for  $1,500,  and  that  the  full  amount 
thereof  should  be  payable  upon  the  insure<l 
becoming  permanently  or  totally  disabled 
within  the  meaning  of  §  68  of  the  constitu- 
tion. Section  68  reads  as  follows:  ''Anv 
beneficiary  member  in  good  standing  who 
shall  suffer  the  amputation  or  severance  of 
an  entire  hand,  at  or  above  the  wrist  joint, 
or  who  shall  suffer  the  amputation  or  sever- 
ance of  an  entire  foot,  at  or  above  the  ankle 
joint,  or  who  sliall  suffer  the  complete  and 
permanent  loss*  of  sight  of  both  eyes,  shall 
be  considered  totally  and  permanently  dis- 
abled, and  shall  thereby  be  entitled  to  re- 
ceive, upon  furnishing  sufi^cient  and  satii^- 
f actor}'  proofs  of  sueh  total  and  permanent 
diKabilitv,  the  full  amount  of  his  bene- 
ficiary  certificate,  but  not  otherwise." 

Appellant  at  the  time  the  policy  was  is- 
sued was  a  flagman  employed  by 'a  railroad 
company,  and  thereafter,  on  the  6th  day  of 
May,  1912,  while  engaged  in  his  said  occu- 
pation, was  injured  by  a  cinder  which  struck 
him  in  the  left  eye,  by  reason  of  which  he 
was  made  practically  blind  in  that  eye, 
and  because  of  which  injury  he  lost  his  posi- 
tion as  flagman,  and  was  unable  to  obtain 
another  position  of  a  similar  kind. 

This  is  an  action  seeking  a  recovery  on 
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the  insurance  policy  upon  the  theory  that 
appellant  was  totally  and  permanently  dis- 
abled within  the  meaning  of  the  policy  and 
of  the  constitutional  provision  quoted. 

By  agreement  of  parties  the  cause  was 
submitted  to  the  court,  without  the  inter- 
vention of  a  jury,  for  the  trial  of  both  the 
issues  of  law  and  fact;  that  the  court,  after 
separating  its  finding  of  law  and  fact,  en- 
tered a  judgment  dismissing  the  plaintiff's 
petition,  and  from  that  judgment  this  ap- 
peal is  prosecuted.  The  only  question  neces- 
sary to  be  determined  is  whether  there  was 
such  fi^  total  disability  as  is  contemplated  in 
the  provision  quoted. 

The  evidence  shows  that  the  cinder  struck 
the  appellant  in  the  left  eye,  and  that  he 
was  almost  totally  blind  in  that  eye,  al- 
though he  could  still  tell  daylight  from 
dark;  that  both  of  his  eyes  were  affected, 
and  that  at  times  the  right  eye  was  almost 
as  bad  as  the  left  eye;  that  sometimes  he 
could  tell  persons  across  the  street;  that 
he  lost  his  position  as  flagman  because  of 
the  injury  to  his  eye,  and  had  been  refused 
similar  employment  upon  application  to  oth- 
er companies  for  that  reason;  that  he  and 
his  wife  had  since  run  a  lunch  counter  or 
restaurant,  but  that  he  had  been  unable  to 
do  any  work  which  required,  the  use  of  his 
eyesight;  that  since  the  accident  he  had 
been  able  to  walk  around  the  streets  alone 
without  a  cane  or  other  assistance, .  and  to 
drive  a  buggy  around  the  streets  of  Padu- 
cah;  that  during  the  progress  of  the  trial 
he  was  able  to  recognize  persons  in  the  court 
room  30  or  40  feet  distant  from  him. 

Tlie  argument  for  the  appellant  is  that 
total  disability  within  the  meaning  of  the 
policy  is  a  relative  matter,  and  must  be  ap- 
plied in  this  case  to  the  insured  in  the  light 
of  his  vocation  as  a  flagman;  that  it  must 
be  held  to  be  a  total  disability  because  it 
prevents  him  from  discharging  the  cus- 
tomary duties  of  that  vocation;  and  that, 
as  appellant  was  at  the  time  the  contract 
w^as  entered  into  a  flagman  and  engaged  in 
the  operation  of  trains,  the  contract  must 
be  construed  as  having  particular  reference 
to  his  vocation  as  such  trainman,  and  that, 
inasmuch  as  the  loss  of  one  eye  is  a  total 

Annotation^-What  ccMottitiitet 

health 

The  earlier  cases  on  this  question  are 
discussed  in  the  annotations  to  Turner 
V.  Fidelity  &  C.  Co.  38  L.R. A.  529 ;  Keith 
V.  Chicago,  B.  &  Q.  R.  Co.  23  L.R.A. 
(N.S.)  352;  Industrial  Mut.  Indemnity 
Co.  V.  Hawkins,  29  L.R. A. (N.S.)  635; 
and  Brotherhood  of  Locomotive  Fire- 
men &  Engfinemen  v.  Aday,  34  L.R.A. 

(N.S.)  126. 
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disability  so  far  as  that  vocation  is  con- 
cerned, the  contract  should  be  interpreted 
in  the  light  of  his  occupation. 

That  there  are  cases  justifying  such  an 
interpretation  where  reference  is  made  in 
the  policy  of  insurance  to  the  insured's  voca- 
tion, and  the  contract  may  be  fairly  inter- 
preted from  its  terms  to  have  reference  to 
his  particular  vocation  although  he  may 
thereafter  be  able  to  follow  a  different  voca- 
tion, there  is  no  doubt.  As  in  this  case,  if 
the  policy  had  undertaken  to  indemnify  the 
appellant  against  any  such  total  disability 
as  would  prevent  him  from  following  his 
occupation  as  a  flagman,  then  undoubtedly 
he  could  recover;  but  in  the  policy  in  ques- 
tion his  occupation  is  not  referred  to,  and 
his  occupation  must  be  treated  as  a  mere 
circumstance,  and  not  as  a  determining 
factor  in  fixing  the  liability  of  the  organi- 
zation. 

It  is  true  that  the  appellant  at  the  time 
the  contract  was  entered  into  was  a  train- 
man, and  it  may  be  true,  as  asserted  in  ap- 
pellant's brief  (although  the  record  does  act 
disclose  it),  that  none  other  than  trainmen 
were  eligible  to  membership  in  the  organi- 
zation, but  that  is  not  to  be  deemed  con- 
clusive in  the  absence  of  some  provision  in 
the  contract  that  he  was  to  be  indemnified 
for  such  total  disability  as  might  prevent 
him  from  following  that  vocation  as  dis- 
tinguished from  a  total  disability  to  follow 
any  vocation.  For,  although  appellant  at 
the  time  was  a  flagman,  it  cannot  be  as- 
sumed that,  if  he  thereafter  ceased  to  be 
one,  the  insurance  would  have  ceased  if  he 
had  continued  to  pay  his  premiums. 

The  policy  in  this  case  clearly  was  not  an 
insurance  against  such  total  disability  as 
might  prevent  appellant  from  following  his 
vocation  as  a  flagman,  but  was  against  such 
total  disability,  in  a  broader  and  more  com- 
prehensive sense,  which  might  prevent  him 
from  following  that  or  any  other  vocation. 

The  language  is  clear,  explicit,  and  un- 
ambiguous, and  that  appellant  has  not  suf- 
fered the  complete  and  permanent  loss  of  the 
sight  of  both  eyes  is  perfectly  clear,  and 
for  that  reason  there  can  be  no  recovery. 

The  judgment  is  affirmed. 


meaning  of  accident  or 


As  to  liability  for  indemnity  against 
total  disability  which  results  from  an 
injury  for  which  an  independent  in- 
demnity is  provided,  see  annotation  to 
Anderson  v.  ^tna  L.  Ins.  Co.  28  L.R.A. 
(N.S.)  730. 

As  to  liability  for  death  under  policy 
insuring  against  permanent  or  total  dis- 
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ability,  see  Hill  v.  Travelers'  Ins.  Co.  28 
LEA.(N.S.)  742. 

As  to  construction  and  effect  of  con- 
dition in  accident  or  health  policy  that 
assured  must  be  confined  to  the  house 
to  entitle  him  to  indemnity^  see  annota- 
tion to  Breil  v.  Glaus  Groth  Plattsduts- 
Chen  Yereen,  23  L.R.A.(N.S.)  359,  and 
Metropolitan  Plate  Qlass  &  Casualty 
Ins.  Co.  V.  Hawes,  42  L.B.A.(N.S.)  700. 

laabiliiy  to  do  AttTthins- 

Supplementing  annotation  in  38  L.R.A. 
530,  and  23  L.R.A.(N.S.)  352. 

In  Indiana  Life  Endowment  Co.  v. 
Patterson  (1914)  55  Ind.  App.  291,  103 
N.  E.  817,  the  averments  of  total  and 
permanent  disability  in  a  complaint  were 
held  sufficient  on  demurrer  where  it  was 
alleged  that  the  insured's  injury  was 
total  and  permanent;  that  he  was  total- 
ly and  permanently  disabled  from  per- 
fonning  any  and  all  kinds  of  manual 
labor  or  business  upon  which  he  de- 
pended for  a  livelihood,  and  was  totally 
and  permanently  disabled  from  perform- 
ing any  kind  of  manual  labor  whatever; 
that  he  was  also  permanently  disabled 
from  following  his  usual  occupation. 

The  court  in  this  case  refused  to  dis- 
turb a  verdict  for  the  insured,  holding 
that  the  evidence,  the  substance  of  which 
does  not  appear,  was  sufficient  to  war- 
rant a  finding  that  he  had  been  totally 
and  permanently  disabled. 

AUllty  to  do  aomo  ffiotall  liot. 

Supplementing  annotation  in  38  L.II.A, 
529,  and  23  L.R.A.(N.S.)   368. 

In  Davis  v.  Midland  Casualty  Co. 
(1914)  190  m.  App.  338,  it  was  held 
unnecessary  to  constitute  ''total  dis- 
ability" that  the  insured  be  helpless. 

The  question  of  total  disability  in  that 
ease  was  held  one  of  fact,  there  being 
evidence  that  the  insured,  a  farmer,  had 
received  an  injury  to  his  hand  which 
disabled  him  for  some  time  from  doing 
any  work,  although  he  was  able  to  go 
around  and  give  instructions  to  others; 
and  a  verdict  for  the  insured  was  held 
to  be  justified  by  the  evidence. 

And  in  Great  Eastern  Casualty  Co.  v. 
Robins  (1914)  111  Ark.  607,  164  S.  W. 
750,  the  insured,  a  publisher  of  a  news- 
paper, was  held  totally  disabled  and  pre- 
vented from  performing  any  and  every 
duty  pertaining  to  any  and  every  kind 
of  business  or  occupation  within  the 
meaning  of  an  accident  policy,  where  it 
was  shown  that  he  was  unable  to  per- 
form any  of  the  duties  pertaining  to  his 
business,  although  during  a  short  period 

he  made  an  occasional  trip  down  to  his 
Ii.R.A.19nB. 


office  and  gave  instructions  to  his  fore- 
man. 

Ability   to    Attend    to   part    of   nsnal 

Supplementing  annotation  in  38  L.R.A. 
531  and  23  L.R.A.(N.S.)  353. 

In  Commonwealth  Bonding  Sc  Casual- 
ty Ins.  Co.  V.  Bryant  (1916)  —  Tex. 
Civ.  App.  — ,  185  S.  W.  979,  the  court 
quoted  with  approval  from  the  decision 
Fidelity  &  C.  Co.  v.  Getzendanner,  set 
out  in  the  annotation  in  23  L.R.A.(N.S.) 
354,  to  the  effect  that,  under  a  policy 
providing  for  indemnity  in  case  of  in- 
juries which  wholly-disable  and  prevent 
the  insured  from  performing  any  and 
every  kind  of  duties  pertaining  to  his 
occupation,  the  insured  is  entitled  to  re- 
cover, although  he  was  not  absolutely 
disabled  to  do  some  acts  usually  done  by 
him  in  carrying  on  his  occupation. 

The  court  did  not  set  out  the  evidence, 
but  stated  that  it  appeared  from  it  that 
the  insured,  a  railroad  conductor,  could 
perform  some  of  his  duties,  but  could 
not  perform  others;  and  that  it  also  ap- 
peared what  his  duties  were;  and  held 
the  question  whether  he  was  totally 
disabled  a  relative  one  of  fact  for  the 
determination  of  the  jury. 

In  Hefner  v.  Fidelity  &  C.  Co.  (1913) 

—  Tex.  Civ.  App.  — ,  160  S.  W.  330,  a 
provision  of  an  accident  policy  for  in- 
demnity in  case  of  injuries  resulting  in 
total  disability  that  prevented  the  in- 
sured from  performing  any  and  every 
kind  of  duty  pertaining  to  his  occupation 
was  construed  to  mean  a  disability  which 
prevented  the  performance  of  any  sub- 
stantial part  of  the  insured's  business. 

The  evidence  in  th^  case  was  held 
sufficient  to  take  the  question  to  the 
.jury  whether  the  insured  had  suffered  a 
total  disability,  where  it  in  substance 
tended  to  show  that  the  insured,  an  at- 
torney at  law,  from  the  time  of  the 
accident  was  not  prevented  from  per- 
forming all  of  the  duties  required  in  his 
profession,  but  that  he  was  unable  to 
perform  many  of  the  duties  incident 
thereto,  among  which  was  work  in  the 
library  and  the  taking  charge  of  and 
conducting  lengthy  cases  in  court. 

In  Fidelity  &  C.  Co.  v.  Joiner  (1915) 

—  Tex.  Civ.  App.  — ,  178  S.  W.  806, 
where  the  accident  policy  provided  for 
certain  indemnities  in  case  the  insured 
suffered  immediate  total  disability,  and 
defined  total  disability  as  disability 
"that  prevents  the  insured  from  per- 
forming any  and  every  kind  of  duty 
pertaining  to  his  occupation,"  it  ap-» 
peared  from  the  evidence  that  the  in- 
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sured,  a  commercial  traveler,  sustained 
an  injury  in  an  automobile  accident, 
and  that  he  was  badly  bruised  and 
skinned  in  several  places,  and  almost 
immediately  went  to  bed,  but  there  was 
evidence  that  a  little  over  two  weeks 
thereafter  he  made  a  short  trip  for  the 
purpose  of  transacting  business,  and  so- 
licited one  customer  and  received  a  pay- 
ment from  another;  but  the  evidence 
i^howed  that  at  this  time  he  was  almost 
exhausted  and  in  a  nervous  condition; 
and  it  w^as  held  that  the  question  wheth- 
er he  was  totally  disabled  was  for  the 
jury;  and  a  judgment  against  the  in- 
surer was  sustained? 

In  this  case  the  insurer  contended 
that,  because  the  insured  solicited  the 
order  and  collected  the  debt  subsequent- 
ly to  his  injury,  he  performed  duties 
pertaining  to  his  occupation  after  the 
accident,  and  that  it  therefore  appeared 
us  a  matter  of  law  that  he  was  not  total- 
ly disabled  within  the  meaning  of  the 
policy.  With  reference  to  this  conten- 
tion the  court  said:  "We  agreed  it  con- 
clusively appeared  as  claimed  that  the 
assured,  after  he  suffered  the  injuries, 
performed  duties  pertaining  to  his  occu- 
pation, but  we  do  not  agree  that  his 
doing  so  established  as  matter  of  law 
that  he  was  not  'totally  disabled'  within 
the  meaning  of  those  words  as  used  in 
the  policy.  It  not  infrequently  happens 
that  one  suffering  from  injuries  to  his 
person  performs  duties  pertaining  to  his 
occupation  which  he  is  wholly  unable,  in 
the  reasonable  and  proper  sense  of  those 
w^ords  so  used,  to  perform,  and  that  as 
a  consequence,  because  he  was  unable  to 
do  so,  he  suffei's  death  or  an  aggravation 
of  his  injuries,  fn  a  case  in  which  such 
a  result  follows  the  performance  of  the 
liuty,  the  performance  thereof,  instead" 
of  establishing  that  the  assured  was 
able  to  perform  it,  it  seems  to  us,  would 
establish  the  contrary.  We  think,  there- 
fore, that  to  construe  the  language  in 
the  policy  as  meaning  what  appellant 
contends  it  means  would  be  unreason- 
able. ...  In  reaching  the  conclusion 
indicated,  the  fact  that  the  words  'total 
disability'  used  in  the  policy  are  de- 
lined  therein  as  disability  *that  prevents 
the  assured  from  performing  any  and 
every  kind  of  duty  pertaining  to  his 
occupation'  has  not  been  overlooked,  but 
when  it  is  remembered  that  the  word 
'prevent'  is  synonymous  wuth  the  word 
'hinder,'  and  that  the  latter  might  prop- 
erly be  substituted  for  the  former  where 
it  is  used  in  the  quotations  made  from 
the  policy,  it  is  obvious  that  appellant 

has  no  cause  to  complain  that  we  ignored 
L.R.A.1917B. 


the  definition,  for  undoubtedly  the  jury 
had  a  right  to  find  from  the  testimony 
that  the  disability  the  assured  suffered 
as  a  result  of  the  injuries  'hindered'  him 
in  the  performance  of  every  kind  of  duty 
pertaining  to  his  occupation." 

In  Bachman  v.  Travelers  Ins,  Co. 
(1916)  —  N.  H.  — ,  97  Atl.  223,  the 
question  of  the  insured's  total  disability 
for  a  specified  term  was  held  for  the 
jury,  where  there  was  evidence  that  dur- 
ing the  period  in  question  the  insured, 
who  was  a  traveling  salesman,  went  out 
upon  the  road  at  different  times,  took 
some  orders,  and  that  others  were  sent 
to  him,  and  that  he  received  a  com- 
pensation on  account  of  these  orders; 
and  there  was  also  evidence  tending  to 
prove  that  during  the  time  in  question 
the  insured's  mental  faculties  were  im- 
paired, so  that  he  was  incapable  of  per- 
forming services  of  any  value  whatever 
in  his  line  of  business,  and  that  the  or- 
ders taken  did  not  result  from  valuable 
services  performed  by  him.  It  was 
urged  in  this  case  that  because  the  in- 
sured went  about  and  received  orders 
for  which  he  was  paid,  it  could  not  be 
found  that  he  w^as  without  earning  ca- 
pacity, and  that,  since  his  efforts  pro- 
duced revenue,  total  disability  could  not 
be  found;  and  that  one  who  earns  must 
have  earning  capacity.  The  court  stated 
that  the  answer  to  this  was  that  it 
could  be  found  that  the  payments  in 
question  were  made  for  what  his  em- 
ployers believed  that  he  did  for  them 
when  in  fact  he  did  nothing;  that  it 
could  be  found  that  his  capacity  to  give 
and  hold  trade  was  gone,  although  neith- 
er he  nor  his  employers  fully  realized 
the  situation  until  a  subsequent  date. 

In  Continental  Casualtv  Co.  v.  Wynne 
(1912)  36  Okla.  325,  129  Pac.  16,  the 
action  was  on  an  accident  policy  issued 
to  a  deputy  sheriff  eng«aged  in  making 
arrests,  insuring  against  injury  which 
caused  total  inability  to  engage  in  any 
occupation;  and  there  was  evidence  that, 
while  the  insured  was  suffering  from  an 
accidental  injury,  and  unable  to  work 
or  perform  the  duties  of  his  office,  he 
had  handed  a  few  subpoenas  to  soma 
jurors  or  witnesses  upon  a  certain  occa- 
sion. It  was  held  that  an  instruction 
was  proper  which,  after  stating  that 
before  the  plaintiff  could  recover  it  must 
be  shown  that  the  injury  caused  total 
and  continuous  disability  to  engage  in 
any  occupation,  stated  that,  even  though 
during  the  time  he  claimed  to  be  totally 
and  continuously  disabled,  he  did  per- 
form some  trivial  services,  this  should 
not  be  so  construed  as  to  prevent  him 
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from  re«overing  for  all  of  the  time,  if 
it  was  found  from  the  evidence  that  he 
was,  when  the  trivial  services  were  ren- 
dered, nnable  to  have  performed  them; 
the  eonrt  stating  that  the  test  was  not 
whether  he  did  perform  any  services  of 
any  character,  but  whether  he  was  able 
to  perform  services  of  any  sort  or  char- 
acter. 

In  National  Life  &  Acci.  Ina.  Co.  v. 
O'firien  (1913)  155  Ky.  498,  159  S.  W. 
1134,  where  a  policy  provided  for  in- 
demnity in  ease  of  accidental  injuries 
which  wholly  and  eontinuously  from  the 
date  of  jbhe  accident  disabled  and  pre* 
vented  the  insured  from  performing 
every  duty  pertaining  to  any  business  or 
occupation,  it  was  held  that  the  language 
should  be  construed  to  mean  that  the 
disability  would  be  total  if  of  such  a 
character  as  to  prevent  the  insured  from 
transacting  any  kind  of  business  per- 
taining to  his  occupation,  and  that  it 
was  sufficient  if  the  disability  was  such 
as  to  prevent  him  from  doing  all  the 
substantial  acts  required  of  him  in  his 
business. 

The  evidence  in  this  case,  which  was 
in  effect  that  the  insured  for  brief  in- 
tervals following  the  accident  got  up 
from  his  bed  and  was  able  to  go  out 
of  the  house,  but  could  not  perform  any 
material  work  pertaining  to  his  busi- 
ness, was  held  to  show  that  his  disability 
was  so  total  and  continuous  as  to  pre- 
vent him  from  i)erforming  any  substan- 
tial work  or  duty  pertaining  to  his  busi- 
ness or  occupation. 

In  Workingmens'  Mut.  Protective 
Asso.  V.  Roos  (1916)  —  Ind.  App.  — , 
113  N.  E.  760,  "where  the  policy  provided 
for  a  specified  indemnity  in  case  an  in- 
jury should,  from  the  date  of  the  acci- 
dent, disable  and  prevent  the  insured 
from  performing  every  duty  pertaining 
to  any  and  every  kind  of  business  or 
occupation,  and  as  to  partial  disability 
provided  that  '4f  such  injury  shall  whol- 
ly and  continuously  from  date  of  acci- 
dent disable  and  prevent  the  assured 
from  performing  one  or  more  important 
duties  pertaining  to  his  oconpation,  or 
in  the  event  of  like  disability  immedi^ 
ately  following  total  loss  of  time,  the 
association  will  pay  the  assured  for  the 
period  of  such  partial  disability,'*  it  was 
held  that  the  words,  "total  loss  of  time," 
in  the  last  provision,  when  read  in  con- 
nection with  the  stipulation  in  reference 
to  total  disability,  made  it  clear  that 
the  insured  would  not  be  entitled  to  re- 
cover for  total  disability  except  in  the 
event  of  a  total  loss  of  time,  as  he  must 
have  been  prevented  from  performing 
L.rx.A.ll>]7B. 


every  duty  pertaining  to  any  and  every 
kind  of  business  or  occupation. 

And  in  this  ease  an  instruction  that, 
if  a  person  was  so  disabled  that  he  was 
disqualified  and  rendered  unable  to  per- 
form substantially  •  and  in  a  reasonable 
way  his  usual  and  ordinary  work  and 
vocation,  he  was  totally  disabled  within 
the  meaning  of  the  language  used  in  the 
policy,  was  held  incorrect. 

The  court  stated  that  they  had  been 
unable  to  find  a  decision  which  had  had 
occasion  to  construe  language  of  the 
same  import  as  that  found  in  the  policy 
before  them. 

Ability  to  work  im  other  occupation. 

Supplementing  annotation  in  38  L.R.A. 
534,  and  23  L.R.A.(N.S.)  356. 

It  will  be  noted  that  in  Holoomb  v. 
ChiAiTD  Lodge,  B.  R.  T.  ante,  107,  where 
the  policy  provided  that  the  full  benefit 
should  be  payable  upon  the  insured's 
becoming  permanently  or  totally  dis- 
abled within  the  meaning  of  a  section 
of  the  constitution  providing  that  any 
member  in  good  standing  who  should 
sufifer  the  amputation  or  severance  of  an 
entire  hand  at  or  above  the  wrist  joint, 
or  who  should  suffer  the  amputation  or 
severance  of  an  entire  foot,  or  who 
should  suffer  the  complete  and  perma- 
nent loss  of  sight  of  l>oth  eyes,  should 
be  considered  totally  and  permanently 
disabled,  the  court  held  that,  notwith- 
standing the  fact  that  the  organization 
was  one  which  accepted  only  railroad 
trainmen  as  members,  yet  the  policy  was 
not  an  insurance  against  such  total  dis- 
ability as  might  prevent  the  insured 
from  following  his  vocation  as  a  flag- 
man alone,  but  was  against  such  total 
disability  in  a  broader  sense,  which 
might  prevent  him  from  following  that 
of  any  other  vocation. 

In  Indiana  Life  Endowment  Co.  v. 
Reed  (1913)  54  Ind.  App.  450, 103  N.  E. 
77,  where  the  insurer  issued  a  life  in- 
surance policy  with  certain  provisions 
for  burial  and  disability  benefits,  to  one 
who  it  knew  was  an  illiterate  laborer, 
and  the  policy  provided  for  a  certain 
indemnity  if  the  insured  should  become 
totally  and  permanently  disabled  from 
performing  any  and  all  kinds  of  manual 
labor  or  business  upon  which  he  might 
depend  for  a  livelihood,  and  provided 
that  total  and  permanent  disability  as 
used  in  the  policy  should  be  understood 
to  mean  such  disability  as  should  render 
the  insured  totally  incapable  of  doing, 
performing,  managing,  or  directing  any 
service  of  any  kind  or  character  by 
which  he  might  earn  a  livelihood,  it  waa 
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held  that  if,  from  an  injury  received, 
the  insured  was  totally  and  permanently 
incapacitated  from  earning  a  livelihood, 
the  insurer  could  not  rightfully  refuse 
to  pay  because  of  a  mere  possibility 
that,  by  education  or  otherwise,  he  might 
at  some  time  become  able  to  earn  a 
living  in  some  manner  or  by  some  means 
not  then  available  to  him. 

In  this  case,  where  the  insured  had 
suffered  the  loss  of  a  hand  through  an 
accident,  it  was  held  that  this  injury 
would  not  necessarily  entitle  him  to  re- 
cover the  indemnity  provided  for  in  ease 
of  total  and  permanent  disability;  but 
the  question  whether  he  was  disabled 
within  the  meaning  of  this  provision 
was  held  one  of  fact  to  be  determined 
by  the  jury. 

What    loss    of    memberi    coiuitltiitea 
disabiUty. 

Supplementing  annotation  in  38  L.R.A« 
635,  and  23  L.R.A.(N.S.)   358. 

As  to  extent  of  loss  or  mutilation  con- 
templated by  provision  as  to  loss  or  re- 
moval of  bodily  member  or  part  thereof, 
see  annotation  to  Moore  v.  ^tna  L.  Ins. 
Co.  L.R.A.1916D,  264. 

Under  a  certificate  providing  for  the 
payment  of  a  specified  amount  in  case  of 
total  disability  as  defined  by  the  by- 
laws, one  of  which  provided,  among 
other  things,  that  a  member  suffering  by 
means  of  a  physical  separation  the  loss 
of  four  fingers  of  one  hand  at  or  above 
the  third  joint,  or  of  three  fingers  and  a 
thumb  of  one  hand  at  or  above  the  third 
joint,  should  be  considered  totally  and 
permanently  disabled,  a  recovery  for  a 
total  disability  cannot  be  had  where  the 
insured's  hand  was  crushed  and  an  am- 
putation of  the  second,  third,  and  fourth 
fingers  was  had  above  the  third  joint, 
and  the  bone  in  the  palm  connecting  with 
the  first  finger  was  injured  in  such  a 
manner  that  one  half  the  power  and 
efficiency  of  the  first  finger  was  lost,  but 
the  entire  first  finger  and  thumb  were 
left  remaining  attached  to  and  part  of 
the  hand,  since  the  evidence  did  not 
bring  the  injury  within  the  meaning  of 
the  clause  defining  total  disability. 
Mady  v.  Switchmen's  Union  (1911)  116 
BfiniL  147,  133  N.  W.  472. 

In  Whitton  v.  American  Nat.  Ins.  Co. 
(1916)  17  aa.  App.  626,  87  S.  E.  827, 
the  policy  provided  for  certain  indemni* 
ties  in  the  event  of  a  total  and  perma- 
nent loss  of  sight  of  both  eyes,  or  loss 
of  both  arms  or  both  legs,  or  one  arm 
and  oiie  leg,  or  one  eye  and  one  limb, 
or  in  case  the  insured  should  become 

^'totally  and  permanently  disabled  to 
L.R.A.1917B. 


I  such  extent  as  to  render  it  impossible 
I  for  him  to  engage  in  any  gainful  occu- 
pation whatever,"  and  expressly  pro- 
vided that  ''the  total  and  p»ermanent  •dis- 
ability referred  to  must  be  such  that 
there  is  neither  then  nor  at  any  time 
thereafter  any  work,  occupation,  or  pro- 
fession that  the  insured  can  snffi<^ently 
do  or  follow  to  earn  or  obtain  any  wages, 
compensation,  or  profits,"  and  where 
the  evidence  only  showed  the  loss  by  ac- 
cident of  one  eye,  it  was  held  that  it 
was  not  shown  that  he  was  totally  dis- 
abled within  the  meaning  of  the  term  as 
defined  in  the  contract,  as  it  .appeared 
that  he  was  not  wholly  unable  to  earn 
or  obtain  any  wages,  compensation,  or 
profit. 

In  Rabb  v.  North  American  Acci.  Ins. 
Co,  (1916)  28  Idaho,  321,  154  Pac.  493, 
where  the  policy  provided  for  the  pay- 
ment of  one  third  of  the  principal  sum 
for  the  loss  of  entire  sight  of  one  eye 
resulting  from  accident,  and  also  pro- 
vided that,  for  total  loss  of  time  result- 
ing necessarily  and  solely  from  injury 
through  accidental  means,  an  indemnity 
of  a  specified  sum  per  month  should  be 
paid  for  a  certain  period,  it  was  held 
that  the  insured,  who  had  lost  one  of 
his  eyes  through  an  accident  and  also 
received  a  fracture  of  his  1^  by  reason 
of  the  same  accident,  was  not  limited 
in  his  recovery  to  one  third  of  the  prin- 
cipal sum,  but  was  also  entitled  to  re- 
cover the  monthly  indemnity  for  the 
period  during  which  he  was  unable  to 
work  on  account  of  the  fracture  of  his 
leg. 

In  Convery  v.  Brotherhood  of  Rail- 
road Trainmen  (1914)  196  HI.  App.  479, 
a  provision  of  the  constitution  of  a  fra- 
ternal beneficiary  sissociation  reading: 
"Any  beneficiary  member  in  good  stand- 
ing who  shall  suffer  the  amputation  or 
severance  of  an  entire  hand  at  or  above 
the  wrist  joint,  or  who  shall  suffer  the 
amputation  or  severance  of  an  entire 
foot  at  or  above  the  ankle  joint,  or  who 
shall  suffer  the  complete  and  permanent 
loss  of  sight  of  both  eyes,  shall  be  con- 
sidered totally  and  permanently  dis- 
abled, and  shall  thereby  be  entitled  to 
receive,  upon  furnishing  sufficient  and 
satisfactory  proofs  of  such  total  and 
permanent  disability,  the  full  amount  of 
his  beneficiary  certificate,  but  not  other- 
wise," when  taken  in  connection  with 
another  section  providing  that  the  bene- 
ficiary fund  should  be  distributed  ex- 
clusively in  paying  death,  total  and  per- 
manent disability,  and  benevolent  claims 
as  described  in  the  section  quoted,  and 
another  section  providing  that  all  claims 


ANNOTATION— ACCIDENT  INSURANCE— DISABILITY. 


113 


of  disability  not  eoxniug  within  the 
quoted  provision  should  be  held  to  be 
addressed  to  the  systematic  benevolenee 
of  the  lMX)therhood, — was  held  not  to  ex- 
clude all  liability  for  any  other  kind  of 
permanent  disability  than  that  enumer^ 
ated  therein,  the  court  holding  that  the 
words,  ''but  not  otherwise/'  at  the  end 
of  the  quoted  section,  referred  to  the 
furnishing  of  the  proof,  and  did  not 
have  the  effect  of  excluding  liability  for 
all  other  forms  of  permanent  injury; 
and  the  insured  in  this  case  was  allowed 
to  recover  the  amount  of  his  certificate 
for  an  injury  sustainjed  to  his  knee  whieh 
resulted  in  a  total  and  permanent  dis^ 


ability,  from  performing  the  duties  of  a 
railroad  trainman^  in  which  occupation 
he  had  been  engaged. 

In  Bond  v.  Grand  Lodge,  B.  E.  T. 
(1911)  165  m.  App.  490,  where  the  in- 
sured, a  brakeman,  received  an  injury  to 
his  foot  which  crippled  him,  evidence 
was  held  admissible  that  he  had  made 
application  to  several  railroads,  and  had 
been  examined  by  their  surgeons,  and 
had  been  refused  employment  because 
he  was  not  physically  qualified  to  per- 
form duties  on  trains,  as  such  evidence 
was  competent  as  tending  to  prove  that 
he  was  totally  disabled  by  his  injury. 

J.  T.  W. 


XEW   JEKSEY   COtJRT    OF   ERUORS 
AND  APPEALS. 

SAMUEL  S.  STALEY,  Appt*, 

V. 

SOUTH  JERSEY  REALTY  COMPANY, 

Respt. 

(83  X.  J.  Eq.  300,  90  Atl:  1042.) 

Contempt  —  classification. 

1.  Contempts  are  of  two  sorts,  civil  and 
criminal;  in  a  civil  contempt  the  proceed- 
ing is  a  remedial  step  in  a  cause  inter 
partes,  and,  if  the  contemner  be  irapriaonedi 
it  is  only  imtll  he  performs  some  required 
act  beneficial  to  the  other  party;  criminal 
contempts  are  offenses  against  organized 
society  and  are  punishable  as  such  in  a  pro- 
ceeding at  law  which,  while  it  may  be  ad- 
ministered by  the  court  in  which  the  con- 
tumacious conduct  occurred,  is  no  part  of 
the  private  litigation  therein. 

For  other  oases,  see  Contempt,  I,  a,  in  Dig. 
1-52  N.  B. 

game  —  criminal  —  rights  of  aocuaecl. 

2.  A  proceeding  instituted  in  the  court  of 
cliancery  for  the  purpose  of  having  that 
court  adjudge  whether  or  not  the  defendant 
in  a  cause  pending  therein  was  guilty  of  a 
contemptuous  violation  of  an  injunction  is- 
sued by  it  is  a  procee<ling  at  law  in  a  crimi- 
nal contempt  in  which  the  defendant  is  en^ 
titled  to  all  of  the  substantial  rights  of  a 
person  accused  of  crime  that  are  consistent 
with  the  summary  natnre  of  the  proceed- 
ing and  the  processes  of  the  tribunal  in 
which  it  is  administered,  one  of  which  rights 
is  that  the  incriminating  testimony  shall  be 
given  by  witnesses  subject  to  cross-examina- 
tion and  impeachment  under  the  ordinary 
rules  of  evidence. 

For  other  cases,  see  Contempt,  IL  in  Dig, 
1-52  N.  S. 

Headnotes  by  Garbison,  J. 

-  — r 

Note. —  As  to  applicability,  in  proceed- 
ing to  punish  criminal  contempt,  of  rules 
of  evidence  in  criminal  cases,  see  annota* 
tion  f (blowing  thl«  ease,  post,  118. 
LR.A.1917B. 
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Same  —  ex  parte  order. 

3.  A  punitive  order  of  the  court  of  chan- 
cery in  snch  a  proceeding  made  iq>on  ex 
parte  affidavits  will  be  set  aside. 

Far  other  ewes,  see  Appeal  and  Error^  VIL 
I,  5,  a,  in  Dig.  1-52  N.  S. 

Kvldenee  —  affidavits. 

4.  Ex  parte  affidavits  to  which  the  rules 
of  evidence  are  not  applied  are  not  juridical 
evidence,  and  hence  are  incapable  of  sup- 
porting a  judicial  decision  in  a  proceeding 
at  law. 

For  other  cases,  see  Evidence,  IV.  g,  in  Dig. 
1S2  N.  a. 

(June  16,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  Court  of  Chancery  adjudging  him 
guilty  of  contempt  for  violation  of  an  in- 
junction restraining  him  from  disposing  of 
or  claiming  the  right  to  convey  title  to  cer- 
tain lands.    Reversed. 

Statement  by  Garrison,  J,: 

Two  bills  to  quiet  title  were  filed  in  the 
court  of  chancery  against  Samuel  6.  Staley 
and  others,  in  one  of  which  a  final  decree 
was  entered  on  April  2,  1909,  and  in  the 
other  of  which  a  final  decree*  was  entered 
on  October  22,  1909.  In  each  •ease  a  perma- 
nent injunction  was  awarded  restraining 
Staley  from  disposiag  of  or  claiming  the 
right  to  make  title  to  certain  lands  referred 
to  in  the  said  decrees  respectively.  On  June 
18,  1910,  upon  proceedings  for  contempt  for 
the  violation  of  this  injunctive  provision  of 
the  earlier  decree,  Staley  was  adjudged 
guilty  and  ordered  to  pay  a  fine  of  $60  for 
the  use  of  the  state.  On  September  22, 1910» 
an  order  in  the.  other  suit  was  made  upon 
Staiey  requiring  him  to  show  cause  why 
be  should  not  be  adjudged  guilty  of  eon* 
tempt  of  eourt  for  the  violation  of  the  per* 
manent  injunction  awarded  in  that  case. 
This  order  wtus  returnable  at  the  chaacery 
chambers  at  Jersey  City  on  October  3,  1910, 
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and  was  served  on  Staley  personally.  At 
the  time  and  place  designated  in  this  order 
to  show  cause  the  vice  chancellor  took  up 
the  consideration  of  the  proceeding  for  con- 
tempt, and  has  made,  for  the  purposes  of 
this  appeal,  the  following  written  statement 
of  what  then  occurred:  "An  order  to  show 
cause  was  signed  and  served  upon  the  re- 
spondent, Staley,  who  was  then  sojourning 
in  Philadelphia.  He  did  not  appear  at  the 
hearing  on  the  return  day,  but  sent  his 
counsel,  who  moved  that  a  day  might  be 
fixed  for  taking  the  deposition  of  the  re- 
spondent, who  counsel  represented  desired  to 
hfiv^  a  hearing  in  open  court.  He  presented 
no  answering  aflfidavits.  His  counsel  was  in- 
quired of  as  to  whether  Staley  was  in  court 
in  response  to  the  order  to  show  cause,  to 
which  counsel  replied  that  he  was  not.  His 
counsel  stated  that  he  was  in  Philadelphia, 
where  he  lived.  1  tlien  examined  the  peti- 
tion, and  finding  that  the  respondent,  Staley, 
had  been  adjudged  guilty  of  contempt  on  a 
former  action,  and  had  been  fined  $50,  in- 
quired of  his  counsel  if  the  fine  and  costs 
had  been  paid,  to  which  his  counsel  replied 
that  Staley  had  not  paid  the  fine  because  he 
could  not  raise  the  money,  but  that  he 
thought  that  Staley  should  be  entitled  to  a 
hearing  without  having  complied  with  the 
previous  order  of  the  court.  Counsel  for 
the  complainant  then  moved  that  the  order 
be  made  absolute,  and  this  was  done.'' 

Thereupon  the  following  order  was  made 
and  filed:  "It  appearing  to  the  chancellor 
that,  upon  petition  filed  by  the  complainant 
in  the  above-entitled  cause,  an  order  was 
entered,  dated  22d  day  of  September,  1910, 
requiring  the  defendant,  Samuel  S.  Staley, 
to  show  cause  before  the  chancellor,  at  the 
chancery  cliambers,  in  the  city  of  Jersey 
City,  on  Monday,  the  Sd  of  October,  1910, 
at  10  o'clock  in  the  forenoon,  why  he  should 
not  be  adjudged  guilty  of  contempt  of  court, 
in  violation  of  the  terms  of  the  permanent 
injunction  granted  against  him  in  the  above- 
entitled  cause,  and  be  punished  accordingly; 
and  it  further  appearing  by  afiidavits  that 
copies  of  said  petition  and  order  were  duly 
served  personally  Upon  the  said  Staley,  as 
required  by  the  terms  of  said  order;  and 
the  court,  after  considering  the  said  peti- 
tion and  the  affidavits  attached  thereto,  be- 
ing of  opinion  that  the  said  defendant, 
Staley,  did  commit  the  contempt  with  which 
he  is  charged,  and  violated  the  terms  of  the 
injunction  aforesaid,  and  that  his  conduct 
was  calculated  to  impair,  defeat,  and  pre- 
judice the  rights  of  the  complainant  in  this 
cause,  and  was  an  affront  to  the  dignity  and 
power  of  this  court :  It  is  thereupon  on  this 
4th  day  of  October,  1010,  on  motion  of  Lewis 
Starr,  solicitor  of  the  complainant,  ordered 
that  the  said  Samuel  S.  Staley  be  and  he  is 
L.R.A.19]7B. 


hereby  adjudged  to  be  guilty  of  contempt  by 
reason  of  the  misconduct  alleged  in  said 
petition,  and  that  he  pay  to  the  olerk  of 
this  court  a  fine  of  $50  for  the  use  of  the 
state,  and  that  he  pay  to  the  complainant 
the  costs  of  these  proceedings  to  be  taxed. 
And  it  is  also  ardered  that,  as  further  pun- 
ishment for  his  said  conduct,  that  the  said 
Samuel  S.  Staley  be  committed  to  the  com- 
mon  jail  of  the  county  of  Camden,  at  Cam* 
den,  in  this  state,  and  there  confined  for  a 
period  of  three  months  from  the  date  of  his 
commitment,  to  run  concurrently  with  a 
similar  term  of  imprisonment  imposed  in 
another  cause  pending  in  this  court  between 
the  parties  hereto  by  order,  dated  this  day, 
and  for  a  further  term  until  he  shall  have 
paid  said  fine  and  costs,  as  aforesaid,  unless 
the  cliancellor  sliall  see  fit  sooner  to  dis- 
charge him.  And  it  is  further  ordered  that 
a  warrant  issue  accordingly,  directed  to  any 
sheriff,  constable,  or  other  peace  officer  of 
the  state  of  New  Jersey." 

From  this  order  Samuel  S.  Staley  baa 
appealed,  specifying  as  one  ground  of  appeal 
that  he  was  entitled  to  have  proof  made  of 
his  alleged  contempt  by  competent  testimony 
with  opportunity  to  cross-examine  the  wit- 
nesses that  testified  against  him. 

Messrs.  Gc^orgc  H.  Bates  and  Leo  Bel- 
mont, for  appellant: 

Defendant  was  entitled,  upon  the  rule  to 
punish  him  for  contempt,  to  require  proof 
to  be  made  of  the  contempt  and  to  be  con- 
fronted with  the  witnesses  upon  whose  tes- 
timony he  was  accused,  in  order  that  he 
might  have  an  opportunity  for  cross-exami- 
nation and  to  produce  witnesses  in  oourt  in 
contradiction  thereof,  and  the  right  to  be 
examined  and  have  the  opportunity,  if  de- 
sired, to  purge  himself  of  any  contempt^  if 
such  were  proved. 

Seastream  v.  New  Jersey  Exhibition  Go. 
69  X.  J.  Eq.  15,  59  Atl.  914. 

Tlie  vice  chancellor  has  no  power  to  pun- 
ish for  any  contempt  not  committed  in  the 
presence  of  the  court. 

Re  Haines,  67  N.  J.  L.  442,  51  Atl.  029; 
Oscar  Barnett  Foundry  Co.  v.  Crowe,  80 
N.  J.  Eq.  109,  74  Atl.  964;  Frowley  v.  Su- 
perior Ct.  158  Cal.  220,  110  Pac.  817. 

The  act  alleged  to  have  been  committed 
by  the  defendant  and  which,  by  the  order 
appealed  from,  it  was  attempted  to  punish 
as  a  contempt,  if  it  were  such,  was  a  civil, 
and  not  a  triminaf,  contempt,  as  those  terms 
are  known  and  used  in  the  law,  and  such 
contempt  as  that  charged  in  this  case  is  not 
punishable  by  imprisonment  for  a  definite 
term. 

Re  Brewster,  15  X.  J.  L.  J.  360;  Frank 
v,  Herold,  64  X.  J.  Eq.  371,  51  AtL  774; 
Thompson  v.  Pennsylvania  R.  Co.  48  N*  J. 
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Eq.  105,  21  Atl.  182,  49  N.  J.  Eq.  818,  24 
Atl.  544;  Re  Dill,  32  Kan.  668,  40  Am.  Rep. 
505,  5  Pac.  39;  Smythe  v.  Smythe,  28  Okla. 
266,  114  Pac.  257;  Neeley  v.  State,  98  Miss. 
816,  33  L.R.A.(N.S.)  138,  54  So.  315,  Ann. 
Cas.  1913B,  281;  Re  Rice,  181  Fed.  217; 
State  ex  rel.  Crow  v.  Shepberd,  177  Mo.  205, 
99  Am.  St.  Rep.  624,  76  S:  W.  79;  Powers 
V.  People,  114  111.  App.  323;  Welch  v.  Bar- 
ber, 52  Conn.  147,  52  Am.  Rep.  567 ;  Wages 
V.  Com.  13  Ky.  L.  Rep.  925;  Ex  parte  Rob- 
ertson, 27  Tex.  App.  628,  11  Am.  St.  Rep. 
207,  11  S.  W.  669;  People  ex  rel.  Mimsell 
V.  Oyer  &  Terminer  Ct  101  N.  Y.  245,  54 
Am.  Rep.  691,  4  N.  E.  259,  6  Am.  Crim. 
Rep.  163;  Clay  v.  Waters,  101  C.  C.  A.  645, 
178  Fed.  385,  21  Ann.  Cas.  897;  People  v. 
Kizer,  151  III.  App.  6;  Stewart  v.  State,  140 
Ind.  7,  39  N.  E.  508;  Frowley  v.  Superior 
Ct.  158  Cal.  220,  110  Pac.  817;  Saal  v. 
South  BrookljTi  R.  Co.  122  App.  Div. 
n64,  106  N.  Y.  Supp.  990;  Re  Clark,  208 
Mo.  121,  15  L.R.A.(N.S.)  389,  106  S.  W. 
990;  Ex  parte  Wright,  65  Ind.  504;  Haskett 
V.  State,  51  Ind.  176;  Costilla  Land  & 
Invest.  Co.  v.  Alien,  15  N.  M.  628,  110  Pac. 
847;  Oorham  v.  New  Haven,  82  Conn.  153, 
72  Atl.  1012;  Vilter  Mfg.  Co.  v.  Humphrey, 
132  Wis.  687,  13  L.RJ\..(N.S.)  691,  112  N. 
W.  1095;  Hake  v.  People,  230  111.  174,  82  X. 
£.  561;  Anderson  v.  Indianapolis  Drop 
Forging  Co.  34  Ind.  App.  100,  72  N.  E. 
277;  Patterson  v.  Wyoming  Valley  Dist. 
Council,  31  Pa.  Super.  Ct.  112;  Andros- 
coggin &  K.  R.  Co.  V.  Androscog;;in  R.  Co. 
49  Me.  392;  Ex  parte  Gudenonro,  2  Okla. 
Crim.  Rep.  110,  100  Pac.  39;  Gonipcrs  v. 
Buck's  Stove  &  Range  Co.  221  V.  S.  418, 
55  L.  ed.  707,  34  L.R.A.(X.S.)  874,  31 
Sup.  Ct.  Rep.  492. 

Inability  to  comply  with,  an  order  of  the 
court  is  a  sufficient  excuse  for  failing  to  do 
80  and  a  good  defense  in  proceedings  for 
contempt. 

Re  Brewster,  15  N.  J.  L.  J.  360;  State  v. 
GuHck,  17  K.  J.  L.  486;  Den  ex  dem.  Hen- 
drickson  t.  Hendrickson,  18  K.  J.  L.  3^; 
Pennsylvania  R.  Co.  v.  Thompson,  49  N.  J. 
Eq.  318,  24  Atl.  544;  Walton  v.  Walton,  54 
N.  J.  Eq.  607,  35  AtU  289;  Grand  Lodge, 
K.  P.  V.  Jansen,  62  N.  J.  Eq.  737,  48  Atl. 
526;  Jenkins  v.  State,  60  Neb.  205,  82  X.  W. 
C22;  Herrington  v.  Cassem,  82  111.  App. 
594;  Re  Davison,  143  Fed.  673;  State  ex 
rel.  McLean  v.  District  Ct.  37  Mont.  485,  07 
Pac.  841,  15  Ann.  Cas.  941. 

Mr.  G.  Dor6  Cogfiuell  also  for  appel- 
lant. 

Mr.  liC^vis  Starr  for  respondents. 

Garrison,  J.,  delivered  the  opinion  of  the 
court: 

Contempts  are  of  two  sorts,  "civil"  and 
"criminal."  The  distinction  has  been  fre- 
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quently  pointed  out.  Dodd  y.  Una,  40  X. 
J.  Eq.  672,  5  Atl.  155;  Thompson  v.  Penn- 
sylvania R.  Co.  48.  N.  J.  Eq.  105,  21  Atl 
182;  Frank  v.  Herold,  64  N.  J,  Eq.  371,  51 
Atl.  774;  Gompers  v.  Buck's  Stove  &  Range- 
Co.  221  U.  S.  418,  55  L.  ed.  797,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492;  Gompcra 
V.  .United  Stetes,  233  U.  S.  604,  68  L.  ed. 
1115,  34  Sup.  Ct.  Rep.  693,  Ann.  Caa.  1915D, 
1044  ( 1914 ) .  In  a  "civil  contempt"  the  pro- 
ceeding  is  remedial,  it  is  a  step  in  the  causp 
the  object  of  which  is  to  coerce  one  party  for 
the  benefit  of  the  other  party  to  do  or  to 
refrain  from  doing  some  act  apecified  in 
the  order  of  the  court.  Hence,  if  imprison- 
ment be  ordered,  it  is  remedial  in  purpose 
and  coercive  in  character,  and  to  that  end 
must  relate  to  something  to  be  done  by  the 
defendant  by  the  doing  of  which  he  may  dis- 
charge himself.  As  quaintly  expressed,  the 
imprisoned  man  "carries  tbe  keys  to  his 
prison  in  his  own  pocket."  Re  Nevitt,  54  C. 
C.  A.  622,  117  Fed.  451.  "Criminal  con- 
tempts," on  the  other  hand,  as  th6  tarm  im- 
plies, are  offenses  against  organised  soeiety 
which,  although  they  may  arise  in  the  course 
of  private  litigation,  are  not  a  part  thereof, 
but,  like  other  criminal  offenses,  raise  an 
issue  between  the  public  and  the  accused. 
Hence  if  imprisonment  be  adjudged,  it  is,  by 
analog}'  with  the  criminal  law,  punitive  in 
purpose  and  definite  In  character.  So 
marked  is  the  difference  between  tlie  two 
sorts  of  imprisonment  that  it  serves  as  a 
practical  test  by  which  the  two  sorts  of 
contempt  may  be  distinguished. 

As  was  said  bv  Mr.  Justice  Ivamar  in 
Gompers  v.  Buck's  Stove  &  Range  Co.: 
**The  distinction  between  refusing  to  do  an 
act  commanded — remedied  by  imprisonment 
until  the  i)arty  performs  the  required  act., 
and  the  doing  of  an  act  forbidden — punished 
by  imprisonment  for  a  definite  term;  is 
sonnd  in  principle,  and.  generally,  if  not 
universally,  affords  a  test  by  whioh  to  de- 
termine the  character  of  the  punishment.'' 

Judged  by  this  test,  the  order  brought  up 
by  this  appeal  was  for  a  criminal  contempt ; 
it  was  for  the  doing  of  an  act  forbidden, 
and  tile  punishment  was  imprisonment  for  a 
delinitc  term.  In  principle  the  present  case 
is  indistinguishable  from  Frank  v.  Ilorold, 
in  which,  as  in  tliis  case,  the  defendants 
were  adjudged  guilt}'  of  a  contempt  of  the 
court  of  chancery  for  wilfully  violating  a 
restraining  order  of  that  court,  and  were 
sentenced  to  imprisonment  for  a  definite 
term.  The  appeal  was  dismissed  by  this 
court  upon  the  express  ground  that  the  pro- 
ceeding was  a  criminal  contempt  in  which, 
as  the  law  then  stood,  an  appeal  did  not  lie. 
Tlie  legislature  has  since  given  a  right  of 
appeal  under  which  the  present  case  is  now 
before  us.    This  statute  was  passed  in  1909 
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(P.  L.  270),  and  because  of  the  previous  ab- 
sence of  an  appeal  in  oriminai  contempts  tlie 
questions  that  now  arise  are  for  the  most 
part  res  nova  in  this  court. 

The  Herold  Case  establishes  beyond 
question  the  criminal  character  of  the  pres- 
ent contempt;  and  the  other  cases  cited  are 
also  precedents  for  the  authority  of  the 
court  in  Avhich  the  contumacious  conduct  is 
alleged  to  have  occurred  to  institute  and  car- 
ry through  such  criminal  proceeding  to  its 
termination.  In  Dodd  v.  Una,  Mr.  Justice 
Depue  described  this  proceeding  as  *'of  a 
criminal  nature,  instituted  by  the  court  of 
its  own  motion — heard  by  it  in  a  summary 
manner — and  punishable  by  imprisonment 
until  the  contempt  be  purged,  or  by  a  fine 
payable  to  the  state." 

It  is  not  essential  that  the  proceeding 
should  be  instituted  by  the  court  of  its  own 
motion;  the  matter  may  be,  and  in  actual 
practice  generally  is,  brought  to  the  atten- 
tion of  the  court  by  complainant's  counsel 
who,  in  such  case,  acts  as  amicus  curiae. 
However  set  on  foot,  the  person  at  whom  the 
criminal  proceeding  is  directed  is  entitled 
throughout  to  such  of  the  substantial  rights 
of  a  person  accused  of  crime  as  are  consist* 
ent  with  the  summary  nature  of  the  proceed- 
ing and  the  processes  of  the  forum  in  which 
it  is  administered.  One  of  these  rights  of 
the  accused  is  that  the  facts  by  which  his 
guilt  is  determined  and  his  punishment  met- 
ed out  shall  be  established  by  the  oaths  of 
witnesses  subject  to  cross-examination  and 
impeachment  under  the  ordinary  rules  of  evi- 
dence, unless  the  accused  has  either  express- 
ly or  by  implication  waived  the  right  thus 
intended  for  his  protection,  as  to  which  lat- 
ter point  nothing  is  now  decided.  Magennis 
V.  Parkhurst,  4  N.  J.  Eq.  433;  Buckley  v. 
Perrine,  55  N.  J.  Eq.  618,  36  AtL  1037,  1088; 
Holt's  Case,  55  N.  J.  L.  384,  27  Atl.  909. 

Extended  citation  is  unnecessary  in  view 
of  the  fact  that  tlie  right  of  which  we  are 
speaking  is  upon  fundamental  principles  ap- 
plicable to  all  trials  for  criminal  offenses, 
and  in  criminal  offenses  the  sort  of  evi- 
dence by  which  the  guilt  of  the  accused 
may  be  establislied  depends  not  upon  the 
cliaracter  of  the  tribunal  by  which  he  is 
tried,  but  upon  tlie  nature  of  the  oflFense  for 
which  he  is  tried,  so  that  evidence  that 
would  be  inadmissible  upon  an  indictment 
for  contempt,  tried  by  the  courts  of  ordinary 
criminal  jurisdiction,  is  equally  so  when 
tried  in  a  summary  way  by  the  court  of 
chancery. 

'These  contempts  are  infractions  of  the 
law  visited  with  punishment  as  such.  If 
such  acts  are  not  criminal  we  are  in  error 
as  to  the  most  fundamental  characteristic 
L.R.A.19nB. 


of  crimes  as  that  word  has  been  understood 
in  Englisli  speech.  So  truly  are  they  crimes 
that  it  seems  to  be  proved  that  in  the  early 
law  they  were  punished  only  by  the  usual 
criminal  procedure  (3  Transactions  of  the 
Royal  Historical  Society,  N.  S.  p.  147, 1885), 
and  that  at  least,  in  England  it  seems  that 
they  still  may  be,  and  preferably  arc,  tried 
in  that  way." 

The  quotation  is  from  the  opinion  deliv- 
ered by  Mr.  Justice  Holmes  in  Gompers  v. 
United  States  (1914)  233  U.  S.  604,  68  L. 
ed.  1115,  34  Sup.  Ct.  Rep.  693,  Ann.  Caa. 
1915D,  1044.  The  relegation  of  criminal 
contempts  to  the  courts  of  ordinary  crimin- 
al jurisdiction  insures  a  tribunal  in  which 
the  functions  of  prosecutor,  judge,  and  jury 
are  exercised  by  different  officers  against 
none  of  whom  was  the  contumacious  conduct 
directed;  if,  however,  the  affront  is  to  be 
punished  by  the  tribunal  at  which  it  was 
aimed,  and  which  by  its  constitution  is  both 
judge  and  jury  and  accuser  as  well,  it  is 
all  the  more  important  that  there  should  be 
a  scrupulous  observance  of  the  substantial 
rights  of  the  defendant,  one  of  which  un- 
questionably is  that  of  being  represented 
by  counsel  when  the  incriminating  testi- 
mony is  given  with  right  to  cross-examine 
the  witnesses,  who  are  in  effect  state's  wit- 
nesses, and  to  lay,  if  possible,  the  founda^ 
tion  for  their  contradiction  or  impeachment. 

In  the  case  now  before  us  no  witnesses 
were  examined,  although  the  aociised  was 
represented  by  counsel  who  was  present  in 
court  upon  the  return  of  the  rule  to  show 
cause.  Counsel,  it  is  true,  moved  for  a  con- 
tinuance, which  was  denied ;  but  such  motion 
had  reference  solely  to  the  takijig  of  the 
deposition  of  the  defendant,  and  in  no  way 
suggested  that  the  case  against  the  defend- 
ant should  be  made  out  otherwise  than  by 
lawful  testimony.  This  motion  for  a  con- 
tinuance the  court  denied  apparently  be- 
cause of  an  unpurged  contempt  in  another 
cause.  The  denial  of  this  mation  was  a  mat- 
ter of  discretion  that  w*e  do  not  review. 
When,  however,  this  motion  was  disposed 
of,  there  remained  nothing  for  the  court  to 
do  but  to  hear  the  rule  to  show  cause  which 
on  its  face  disclosed  that  its  object  was  to 
have  the  court  adjudge  whether  or  not  the 
defendant  was  guilty  of  a  contemptuous 
violation  of  its  permanent  injunction,  i.  e., 
a  proceeding  at  law  for  a  criminal  con- 
tempt, and  not  a  motion  in  the  equity  cause 
or  a  step  in  that  private  litigation.  This 
is  the  precise  point  on  which  the  case  of 
Gompers  v.  Buck's  Stove  &  Range  Co. 
turned,  in  which  the  ground  of  reversal  was 
that,  while  the  judgment  was  appropriate 
only  to  a  proceeding  at  law  for  a  criminai 
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conUmpt,  the  proceeding  tilfpughout  was 
framed  and  treated  as  part  of  the  civil 
cause  in  equity.  "Tliere  are  some  differ- 
ences," said  the  court  in  that  case,  "be- 
tween the  two  classes  of  proceedings  which 
involve  substantial  rights  and  constitutional 
privileges.  Without  deciding  what  may  be 
the  rule  in  civil  contempt,  it  is  certain  that 
in  proceedings  for  criminal  contempt  the  de- 
fendant is  presumed  to  be  innocent,  he  must 
be  proved  to  be  guilty  beyond  a  reasonable 
doubt  and  cannot  be  compelled  to  testify 
against  himself," — citing  a  large  number  of 
cases. 

It  is  hardly  necessary  to  add  that  among 
these  substantial  rights  is  that  the  defend- 
ant's guilt  must  be  proved  by  judicial  evi- 
dence, i.  e.,  by  testimony  to  which  the  or- 
dinary rules  of  evidence  are  applied,  which 
ia  not  the  case  with  ex  parte  affidavits  such 
as  those  upon  wliich  the  defendant  in  the 
case  before  us  was  convicted.  Xheee  ex 
parte  affidavits,  if  served  upon  the  defend- 
ant, as  to  which  the  cftse  is  silent,  were  not 
legal  evidence  in  a  proceeding  at  law  such  as 
this.  Baldwin  v.  Flagg,  43  N.  J.  L.  496. 
The  chancery  rules  referred  to  by  Mr.  Jus- 
tice Depue  do  not,  and  could  not,  make  suc}i 
affidavits  evidence  in  this  criminal  proceed- 
ing; they  were  lacking  in  the  essential  ele- 
ments of  legal  evidence.  As  was  said  by 
Chief  Justice  Beasley  in  State  v.  Bd.  of 
Public  Works,  58  N.  J.  L.  362,  33  Atl.  066, 
speaking  of  the  ex  parte  affidavit  on  which 
the  writ  of  certiorari  is  allowed:  "Such 
oath  has  no  semblance  of  juridical  testi- 
mony. The  rules  of  evidence  are  not  ap- 
plied to  it,  and  it  is  used  against  a  party 
who  has  no  knowledge  of  its  existence.  Such 
a  basis  as  this  is  incapable  of  supporting 
anything  in  the  nature  of  a  judicial  deci- 


»> 


aion. 

The  defendant  s  not  to  be  held  responsible 
for  the  manner  in  which  the  case  against 
him  was  conducted;  his  counsel  waived 
nothing  and  acquiesced  in  nothing  except- 
ing as  to  the  adverse  ruling  of  the  court  on 
his  motion  for  a  continuance*  If  the  in- 
criminating witnesses  had  been  sworn  and 
examined  as  they  should  have  been,  he  was 
there  to  cross-examine  them  or  to  lav  the 
ground  for  their  contradiction  or  impeach- 
ment. The  ex  parte  affidavits,  if  known  to 
the  defendant,  were  not  recognized  by  him 
as  legal  evidence;  answering  affidavits  were 
not  filed,  hence  the  defendant  did  not  even 
apparently  acquiesce  in  that  method  of  trial. 
We  can  reach  therefore  but  one  conclusion, 
and  that  is  that  the  order  sentencing  the 
defendant  to  a  definite  term  of  imprison- 
ment for  a  criminal  eontempt  was  made 
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without  any  evidence  of  his  guilt  that  was 
legally  admissible  in  such  a  proceeding. 

That  an  order  so  made  will  be  set  aside 
upon  appeal  goes  without  saying.  It  may 
well  be  that  such  order  is  also  open  to  the 
same  objection  that  led  the  Supreme  Court 
of  the  United  States  to  set  aside  a  similar 
order  in  Gompers  v.  Buck's  Stove  &  Range 
Co.  the  syllabus  of  which  case  is :  "A  punitive 
sentence  appropriate  only  to  a  proceeding  at 
law  for  criminal  contempt  where  the  con- 
tempt consisted  in  doing  that  which  had 
been  prohibited  by  an  injunction  could  not 
properly  be  imposed  in  contempt  proceed- 
ings which  were  instituted,  entitled,  tried, 
and  up  to  the  moment  of  sentence,  treated 
as  a  part  of  the  original  cause  in  equity.'' 

If  there  is  any  essential  difference  be- 
tween the  case  cited  and  the  one  before  us. 
it  is  not  apparent  upon  a  somewhat  careful 
examination;  or  perhaps  it  would  be  more 
frank  to  say  that,  while  it  is  apparent  that 
there  is  no  difference,  we  prefer  to  place  oiu* 
decision  upon  the  meritorious  ground  al- 
ready stated  rather  than  upon  the  narrow 
one  of  an  error  in  procedure* 

We  are  asked  by  the  appellant's  counsel  to 
say  that  the  vice  chancellor,  in  any  event, 
had  no  power  to  make  the  order  appealed 
from  and  §  102  of  the  Chancery  Act  and  the 
case  of  Seastream  v.  New  Jersey  Exhibition 
Co.  69  N.  J.  £q.  15,  50  Atl.  014,  are  cited 
to  us. 

The  conclusion  we  have  reached  renders  it 
imnecessary  to  consider  this  question,  but 
we  point  out  that  §  102  applies  to  the  vice 
chancellors  sitting  as  judicial  officers,  and 
not  to  orders  made  by  the  chancellor  with 
or  without  their  advice.  It  may  also  be 
well  to  point  out  that  what  was  said  by 
Chancellor  Magie  in  the  Seastream  Case 
was  not  approved  by  this  court  when  that 
case  came  before  it  upon  appeal  (Seastream 
V.  New  Jersey  Exhibition  Co.  72  N.  J.  Eq. 
377,  380,  65  Atl.  982),  and  also  that  the 
absence  of  an  appeal,  which  was  an  influen- 
tial factor  in  the  case  in  chancery,  has 
since  been  altered  by  the  enactment  of  tlic 
statute  under  which  the  present  appeal  is 
now  before  us.  It  is  further  argued  that, 
if  a  vice  chancellor  may  try  a  criminal  con- 
tempt, he  can  do  so  only  when  the  matter  is 
expressly  referred  to  him,  and  that  such  a 
reference  is  not  covered  by  the  general  chan- 
cery rules.  The  question  is  not  free  from 
difficulty,  and  is  not  now  passed  upon  for 
the  reason  that  such  a  decision  is  entirely 
unnecessary  to  the  rights  of  any  party  now 
before  us. 

For  the  reason  already  stated,  the  order 
brought  up  by  this  appeal  is  reversed. 
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AnnotatHm — ^Applkabifity  in  proceeding  to  pnniih  criminal  contempt  of 

nilet  of  evidence  in  criminal  cases. 


Z.  Introductory,   US. 
II,  Accusetl  aa  witnesa,   US, 
III.  Ex  parte  evidence,   119, 
IV,  Presumption    of    innocen^^e    and 
burden  of  proof,    122. 
V,  Degree  of  proof,  123. 
VI.  Various     questions     of    evidence, 

127. 
VII.  Miscellaneous,  120, 

I,  Introductory. 

The  preliminary  difficulty  in  this  sub- 
ject is  that  the  courts  often  do  not  in- 
form us  whether  they  consider  the  con- 
tempt in  question  as  eivil  or  criminal; 
for  while,  generally  speaking,  civil  con- 
tempts are  remedial,  and  criminal  con- 
tempts are  in  support  of  the  court's 
dignity,  there  is  considerable  difference 
of  opinion  as  to  which  class  certain  con- 
tempts belong.  Under  these  circum- 
stances it  has  not  been  sought  to  collect 
cases  where  the  court  does  not  indicate 
that  it  considers  the  contempt  criminal, 
though  some  of  such  cases  are  included. 
The  reader  will  understand  that  where 
the  contempt  is  not  referred  to  as  "crimi- 
nal" that  the  court  has  not  definitely  so 
characterized  it. 

Statements  are  occasionally  found  in 
the  •  cases  that  contempt  is  a  criminal 
proceeding  or  is  of  a  quasi  criminal  na- 
ture, etc.,  which  do  not  inform  us  wheth- 
er the  particular  case  is  considered  to 
be  a  criminal  or  a  civil  contempt.  There 
is  indeed  authority  to  the  effect  that  all 
contempt  proceedings  are  of  a  criminal 
nature,  and  that  the  rules  of  evidence 
applicable  to  proceedings  to  punish  for 
contempt  generally  are  those  of  the  crim- 
inal law.  4  EncPl.  &  Pr.  766-769.  It 
is  stated  in  1  Whart.  Crim.  Ev.  10th  ed. 
§  350,  note,  that  '^a  proceeding  in  con- 
tempt in  a  Federal  court  is  a  criminal 
case  to  be  prosecuted  in  the  name  of  the 
United  States." 

The  reader  is  reminded  that  contempts 
as  regards  evidence  are  of  two  classes: 
(1)  A  contempt  committed  in  or  near 
the  court's  presence  where  the  court  pro- 
ceeds summarily  by  its  own  knowledge; 
and  (2)  other  contempts.  It  is  of  course 
with  the  second  class  that  we  are  here 
concerned. 

For  right  of  one  charged  with  con- 
tempt to  notice  and  hearing,  see  the  note 
to  Mylius  v.  McDonald,  10  L.R.A.(N.S.) 
1098. 

For  necessity  of  finding  facts  before 

adjudging  one  guilty  of  contempt,  see 
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the  note  to  Hoffman  v.  Hoffman,  30 
L.R.A.(N.S.)  564. 

For  effect  of  denial  under  oath  to 
purge  one  of  criminal  contempt,  see  the 
note  to  OTlinn  v.  State,  9  L.R.A.(N.S.) 
1119. 

For  the  question  whether  a  proceeding 
for  contempt  for  violation  of  an  injunc- 
tion is  civil  or  criminal,  see  the  notes  to 
Vilter  Mfg.  Co.  v.  Humphrey,  13  L.R.A. 
(N.S.)  591;  Gompers  v.  Buck's  Stove  & 
Range  Co.  34  L.R.A.(N.S.)  874;  and 
Rothschild  &  Co.  v.  Steger  &  Sons  Piano 
Mfg.  Co.  42  L.R.A.(N.S.)  793;'  also  the 
note  to  Enterprise  Foundry  Co.  v.  Iron 
Moulders'  Union,  13  L.R.A.(N.S.)  598, 
as  to  the  same  question,  where  the  in- 
junction is  against  inteii'ering  with  an- 
other's employees. 

For  necessity  and  sufficiency  of  notice 
of  injunction  to  render  one  not  a  party 
guilty  of  contempt  in  disobeying  it,  see 
the  note  to  Garrigan  v.  United  States, 
23  L.R.A.(N.S.)  1295. 

II.  AccMsed  as  witness. 


Im  his  owM  hehalf • 

It  has  been  held  that,  as  a  contempt 
proceeding  is  in  the  nature  of  a  crim- 
inal prosecution,  one  charged  with  con- 
tempt is  not  competent  as  a  witness  in 
his  own  behalf.  Thus,  where  a  bench 
warrant  was  issued  accusing  respondent 
of  wilful  misbehavior  in  the  presence  of 
the  court  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice,  and 
also  of  wilfully  conversing  with  grand 
jurors  about  matters  of  importance  be- 
fore them,  and  tampering  with  witnesses 
before  them,  it  was  held  that  in  answer 
to  the  warrant  by  way  of  purging  him- 
self of  contempt,  the  respondent  might 
have  filed  an  affidavit,  but,  the  proceed- 
ing being  in  the  nature  of  a  criminal 
prosecution,  he  was  not  competent  to 
testify  as  a  witness  in  his  own  behalf, 
and  there  was  no  error  in  the  refusal 
of  the  court  to  allow  him  to  be  examined 
as  a  witness.  Harwell  v.  State  (1882) 
10  Lea  (Tenn.)  544. 

Compelled  to  testif  j--4nterrogatorles. 

It  has  been  held  under  the  practice 
requiring  the  accused  to  answer  inter- 
rogatories, that  he  could  not  object  that 
it  was  compelling  him  to  give  evidence 
against  himself. 

Thus,  one  charged  with  contempt  for 
attempting  to  obstnict  the  administra- 
tion of  justice  by  solioiting  a  bribe  while 
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acting  as  juror  could  not  complain  of  the 
order  requiring  him  to  answer  interroga- 
tories, as  such  order  was  not  against  the 
provision  of  the  Constitution  providing 
that  no  person  shall  be  compelled  in  any 
eriminal  case  to  give  evidence  against 
himself,  as  this  was  not  a  criminal  pro- 
ceeding. O'Neil  v.  People  (1904)  113 
OL  App.  195. 

So,  in  State  v.  Soule  (1844)  8  Rob. 
(La.)  500,  where  the  court  issued  an  at- 
tachment against  an  attorney  for  the 
language  of  a  petition  filed  by  him  for  a 
rehearing,  and  also  propounded  inter- 
rogatories, it  was  held  that  he  had  no 
right  to  refuse  to  answer  the  interroga- 
tories on  the  ground  that  he  could  not  be 
compelled  to  answ^er  them.  The  court 
said:  "The  right  of  the  court  to  pro- 
pound interrogatories  to  the  defendant 
is  as  unquestionable  as  the  right  to  at- 
tach his  person.  The  practice  is  almost 
imiversal,  and  is  not  deviated  from,  ex- 
cept in  those  cases  where  the  court  have 
other  evidence  before  them  upon  which 
they  ean  act.  When  presented,  the  court 
has  a  right  to  have  them  answered;  and 
we  do  not  believe  the  defendant  is  pro* 
tected  bv  the  clause  of  the  Constitution 
he  invokes.  The  interrogatories  in  this 
case  were  not  propounded  for  the  pur- 
pose of  compelling  the  defendant  to  give 
evidence  against  himself,  but  to  enable 
him,  if  he  eould,  to  exculpate  himself 
from  the  alleged  contempt.  This  he  has 
refused  to  do,  and  thereby  aggravated 
the  first  offense." 

—  oral    testimony. 

The  eases  on  this  subject  leave  the 
matter  in  some  doubt. 

It  was  held  in  State  v.  Sieber  (1907) 
49  Or,  1,  88  Pac.  313,  that  one  accused 
of  criminal  contempt  cannot  refuse  to 
answer  questions  on  the  ground  that  he 
is  thus  compelled  in  a  criminal  prosecu- 
tion to  testify  against  himself,  as  a  pro- 
ceeding for  contempt  is  not  a  criminal 
prosecution,  the  court  disapproving  Ex 
parte  Gould  (CaL)  infra,  and  saying: 
**If  the  questions  propounded  to  a  party 
at  his  examination  for  the  alleged  com- 
mission of  a  contempt  tended  in  any 
manner  to  incriminate  him,  he  would  be 
entitled  to  rely  upon  the  constitutional 
guaranty  invoked  herein.  ...  In 
the  case  at  bar  the  questions  asked  were 
not  of  that  kind,  and  hence  no  error  was 
committed  in  requiring  the  defendant  to 
answer  the  inquiries." 

A  somewhat  similar  opinion  was  ex- 
pressed (obiter)  by  Smith,  J.,  in  Mer- 
chants' Stock  k  Grain  Co.  v.  Board  of 
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Trade  (1912)  120  C.  C.  A.  582,  201  Fed. 
20. 

The  contrary  was  held  in  California, 
where  contempt  of  court  is  a  public  of- 
fense and  expressly  declared  to  consti- 
tute a  misdemeanor.  Ex  parte  Gould 
(1893)  99  Oal.  360,  21  L.R.A.  751,  37 
Am.  St.  Rep.  57,  33  Pac.  1112.  It  was 
there  held  that,  in  a  proceeding  against 
a  person  for  the  violation  of  an  injunc- 
tion, an  order  to  show  cause  why  he 
should  not  be  punished  for  contempt 
having  been  issued,  the  respondent  could 
not  be  compelled  to  testify.  His  objec- 
tion was  good  that  he  could  not  be  com- 
pelled to  be  a  witness  against  himself^ 
as  the  proceedings  were  of  a  criminal 
nature. 

In  Gompers  v.  Buck's  Stove  &  Range 
Co.  (1911)  221  U.  S.  418,  55  L.  ed.  797, 
34  L.R.A.(N.S.)  874,  31  Sup.  Ct.  Rep. 
492,  Lamar,  J.,  said:  ''It  is  certain  that 
in  proceedings  for  criminal  contempt  the 
defendant  is  presumed  to  be  innocent. 
He  must  be  proved  to  be  guilty  beyond 
a  reasonable  doubt,  and  cannot  be  com- 
pelled to  testify  against  himself." 

It  has  been  held  in  Kansas  that  one 
charged  with  a  contempt,  which  is  also 
a  crime,  cannot  be  compelled  to  take  the 
stand  and  give  evidence,  as  this  would 
be  against  the  constitutional  provision 
that  ''no  person  shall  be  a  witness 
against  himself."  Re  Nickell  (1892)  47 
Kan.  734,  27  Am.  St.  Rep.  315,  28  Pac. 
1076;  Re  McKenna  (1892)  47  Kan.  738, 
28  Pac.  1078. 

In  Re  Haines  (1902)  67  N.  J.  L.  442, 
51  Atl.  929,  it  was  held  that  one  charged 
with  contempt  in  failing  to  obey  a  sub- 
pcDua  to  attend  and  give  evidence  u)>on 
an  indictment  cannot  be  required  to  take 
the  stand  in  advance  of  proof  against 
him.  The  court  said:  "At  the  hearing 
upon  which  the  appellant  was  adjudged 
in  contempt,  he  was  required  to  go  upon 
the  stand  and  convict  himself  before  a 
particle  of  testimony  was  put  in  the  case 
proving  that  he  was  in  contempt.  No 
person  should  be  required  to  purge  him- 
self of  contempt,  except  for  contempts  in 
the  presence  of  the  coiirt  and  affecting 
its  dignity,  prior  to  the  legal  proof  of 
his  g^ilt.  The  defendant  cannot  be  re- 
quired to  give  such  proof  against  him- 
self." 

///.  Ex   parte   evidence. 

There  is  a  direct  conflict  in  the  courts 
as  to  whether  affidavits  may  be  re- 
ceived in  evidence  in  criminal  contempt. 

Ex  parte  evidence  InadmisHlile. 

Some  of  the  cases  hold  with  Stalet  vj 
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South  Jersey  Realtt  Co.  ante,  113,  that 
ex  parte  evidence  may  not  be  received. 

Thus,  in  New  Jersey  Patent  Co.  v. 
Martin  (1909)  166  Ted.  1010,  the  court 
said  that  disobedience  of  an  injunction 
would  be  a  criminal  contempt,  but  held 
that,  whether  it  was  a  civil  or  criminal 
contempt,  as  the  punishment  might  sub- 
ject him  to  imprisonment,  he  ought  not 
to  be  convicted  on  ex  parte  affidavits. 

So,  in  a  criminal  contempt  it  was  held 
that  the  ex  parte  accusing  affidavit  and 
the  answers  to  interrogatories  by  a  third 
person  were  alike  inadmissible.  The 
court  said:  "If  evidence  beyond  the  ex- 
amination of  the  defendant  is  gone  into, 
I  think  only  such  eyidence  should,  in 
general,  be  received  as  would  be  admis- 
sible on  the  trial  of  an  indictment  for 
the  same  offense."  Bates's  Case  (1875) 
65  N.  H.  325. 

So,  in  Welch  v.  Barber  (1884)  52 
Oonn.  147,  52  Am.  Rep.  567,  it  was  held 
error  in  a  criminal  contempt  to  admit 
the  complaining  affidavit,  the  court  say- 
ing: "The  affidavit  had  performed  its 
office  when  it  satisfied  the  court  that  this 
was  a  case  which  it  ought  to  notice. 
It  could  not  be  received  in  evidence  to 
prove  guilt  without  violating  two  car- 
dinal principles  in  all  criminal  trials, 
—the  right  of  the  accused  to  confront 
the  witnesses  against  him  in  open  court, 
and  his  right  to  cross-examine  them. 
The  error  was  not  healed  by  the  subse- 
quent appearance  of  two  of  the  affiants 
as  witnesses." 

An  affidavit  made  by  a  party  charging 
a  justice  and  a  constable  of  contempt  in 
disobeying  a  certiorari  is  not  sufficient  to 
prove  the  fact,  especially  in  the  face  of 
sworn  answers  denying  the  allegations. 
Ex  parte  Kilgore  (1877)  3  Tex.  App. 
247. 

In  State  ex  rel.  Russell  v.  Ives  (1895) 
60  Minn.  478,  62  N.  W.  831,  where  it 
does  not  appear  whether  the  contempt 
was  civil  or  criminal  nor  whether  there 
was  any  answer,  it  was  held  that  the 
complaining  affidavit  was  not  competent 
evidence  of  guilt. 

(In  Una  v.  Dodd  (1884)  38  N.  J.  Eq. 
460,  where  the  managers  of  a  savings  in- 
stitution were  charged  with  contempt  in 
investing  funds  contrary  to  the  order  of 
the  chancellor,  and  an  application  was 
made  to  take  the  depositions  of  witnesses 
against  them  residing  out  of  the  state, 
the  court,  in  holding  that  it  had  pK>wer 
to  take  such  depositions,  stated  that  it 
was  quite  unimportant  whether  the  pro- 
ceeding was  classified  as  civil  or  criminal 
contempt,  and  said:    "The  managers  are 

not  under  indictment  nor  on  trial  for  a 
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crime;  they  are  not,  in  this  matter,  en- 
titled to  a  trial  by  jury,  nor  to  be  con- 
fronted with  the  witnesses  against  them. 
They  have  a  right  that  the  court  shall, 
according  to  its  accustomed  methods,  as- 
certain whether  the  charges  are  true  or 
not  before  pronouncing  judgment,  but 
not  that  the  court  shall  depart  from  its 
ordinary  course  of  practice."  But  the 
judgment  was  reversed  on  other  grounds 
in  (1885)  40  N.  J.  Eq.  672,  5  Atl.  156 
[cited  in  the  principal  case],  where  the 
court  seemed  to  consider  the  case  one  of 
civil  contempt.) 

(Baldwin  v.  Flagg  (1881)  43  N.  J.  L. 
496,  cited  in  Staley  v.  South  Jersey 
Realty  Co.  ante,  113,  was  not  a  case  of 
contempt.) 

Contra. 

On  the  other  hand,  other  eases  hold 
that  ex  parte  evidence  is  admissible. 

Thus,  where  the  defendant,  charged 
with  contempt  for  attempting  to  obstniet 
the  administration  of  justice  by  solicit* 
ing  a  bribe  while  acting  as  juror,  refused 
to  answer  the  interrogatories,  and  the 
information  was  supported  by  affidavits, 
the  court  found  him  guilty  of  contempt; 
and  it  was  held  that  he  could  not  ob- 
ject that,  as  the  conviction  was  based 
upon  affidavits,  he  was  deprived  of  his 
constitutional  rights  to  meet  the  wit- 
nesses face  to  face,  as,  however  criminal 
the  contempt,  it  was  not  a  criminal  pro- 
ceeding within  the  meaning  of  the  Con- 
stitution. O'Neil  V.  People  (1904)  113 
HL  App.  195. 

So,  in  a  proceeding  against  the  re- 
spondent for  contempt  in  attempting  to 
bribe  a  juror,  an  information  having 
been  filed  and  the  respondent,  having 
been  ordered  to  answer,  declined  to  do 
so  and  stood  mute,  it  was  held  that  the 
refusal  might  be  treated  by  the  court 
as  an  admission  of  the  charges  con- 
tained in  the  information,  as  standing 
mute  in  a  contempt  case  was  not  equiv- 
alent to  a  plea  of  not  guilty  in  a  crim- 
inal case.  Toozer  v.  State  (1903)  5  Neb. 
(Unof.)  182,  97  N.  W.  584. 

(In  Nebraska  Children's  Home  Soc.  v. 
State  (1899)  57  Neb.  765,  78  N.  W.  267, 
where  the  court  referred  to  the  niat- 
ter  as  being  rather  remedial  than  puni- 
tive, it  was  held  that  where  the  de- 
murrer of  the  respondents  to  the  in- 
formation had  been  overruled,  it  was 
correct  to  hold  that,  by  failing  to  an- 
swer, they  confessed  the  information  and 
tendered  no  issue,  and  that  the  trial 
court  properly  refused  to  receive  evi- 
dence; the  court  stating  that  doubtless 
if  an  answer  had  been  tendered  the  trial 


J 

,      4 


AXNOXATION—CRIMINAL  00J« TEMPT— BULBS  OF  EVIDENCE. 


121 


eonrt  would  have  permitted  it  to  have 
been  filed.) 

— nader  statiite. 

It  has  been  held  that  the  statute  may 
pTOperly  provide  that  the  evidence 
against  the  respondent  in  contempt  pro- 
ceedings may  be  by  affidavit. 

In  State  v.  Harris  (1905)  14  N.  D. 
501,  105  N.  W.  621,  contempt  for  vio- 
lation of  an  injunction  against  using 
premises  as  a  house  of  prostitution,  it 
was  held  that  the  complaining  affidavit 
might  be  received  in  evidence  where  the 
statute  provided  that  ''upon  the  original 
affidavits,  the  answer,  and  subsequent 
proofs,  the  court  or  judge  must  deter- 
mine whether  the  accused  has  committed 
the  offense  charged;"  and  it  was  fur- 
ther provided  as  to  appeal  in  contempt 
cases  that  ''upon  such  appeal  the  su- 
preme court  may  review  all  the  proceed- 
ings had  and  affidavits  and  other  proof 
introduced  by  or  against  the  accused." 
The  court  said:  *'Under  these  pro- 
visions, it  seems  too  clear  for  discussion 
that  affidavits  may  be  used  and  consid- 
ered on  the  hearing  in  contempt  cases. 
The  proceeding  is  not  a  trial.  The  de- 
fendant has  no  constitutional  right  to 
be  confronted  by  the  witnesses  against 
him.  The  reception  of  affidavits  to  es- 
tablish the  offense  is  generally  sustained 
by  the  authorities." 

In  State  v.  Mitchell  (1892)  3  S.  D. 
223,  52  N.  AV.  1052,  which  was  a  pro- 
ceeding to  punish  for  contempt  a  per- 
son who  was  defendant  in  a  proceed- 
ing by  the  state  against  him  in  which 
an  injunction  had  been  issued  in  re- 
lation to  intoxicating  liquors,  where  the 
statute  provided  that  upon  the  exami- 
nation of  the  charge  of  contempt  the 
evidence  "may  be  oral,  or  in  the  form 
of  an  affidavit,  or  both,"  the  court  said: 
'^Defendant  argues  that  he  was  thus  de- 
prived of  his  constitutional  right  'to  meet 
the  witnesses  against  him  face  to  face.' 
This  right,  however,  is  confined  to  'crim- 
inal proceedings,' — such  prosecutions  as 
also  entitled  him  to  'a  speedy  public  trial 
by  an  impartial  jury.'  Const.  §  7,  art. 
6.  The  authorities  cited  on  the  last 
point,  supra,  fully  exhibit  the  character 
of  contempt  proceedings.  While  they 
are  criminal  in  their  nature,  they  are 
liot  of  themselves  criminal  actions  or 
prosecutions.  They  are  incidental  to  and 
may  occur  in  any  action,  civil  or  crim- 
inal, and  neither  the  constitutional  right 
to  be  tried  by  a  jur>%  nor  to  be  confront- 
ed with  the  adverse  witnesses,  exists  in 
such  proceedings.    It  was  therefore  com- 
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proceedings  the  evidence  might  be  by 
affidavit,  or  oral,  or  both." 

A  provision  of  the  statute  providing 
that  "the  affidavits  upon  which  the  at- 
tachment for  contempt  issues  shall  make 
a  prima  facie  case  by  the  state"  has  been 
held  not  unconstitutional  as  being  an  en- 
croachment of  the  legislative,  upon  the 
judicial,  powers.  State  v.  Mitchell  (S. 
D.)  supra,  where  the  court  said:  '^It  is 
claimed  that  it  undertakes  to  determine 
in  advance,  regardless  of  .what  the  affi- 
davits may  in  fact  state,  that  they  shall 
be  prima  facie  evidence  of  an  offense 
which  may  be  punished  criminally,  thus 
seeking  to  deprive  the  courts  of  the 
power  to  determine  whether  the  affida- 
vita  state  sufficient  facts  to  support  a 
conclusion  of  guilt  or  not.  This  con- 
struction of  the  language  of  this  sec- 
tion is  too  narrow.  It  must  be  oon* 
strued  with  reference  to  the  known  and 
well-understood  procedure  of  the  courts. 
.  .  .  In  the  enactment  of  the  pro* 
vision  eritioited  by  the  defendant,  the 
legislature  presumed,  as  they  reason- 
ably might,  that  no  attachment  would  be 
issued  by  any  court,  'unless  a  clear  case' 
therefor  appeared  from  the  affidavits 
presented,  and  when  such  justifying 
facts  did  appear  to  the  satisfaction  of 
the  court,  and  an  attachment  was  is* 
sued,  then  the  affidavits  upon  which  it 
was  so  issued  should  'make  a  prima  facie 
case  for  the  state.'  The  court  first  de- 
termines whether  the  affidavits  make  a 
case  of  contempt,  and  upon  that  deter- 
mination grants  or  withholds  the  attach- 
ment;  and  the  manifest  meaning  of  the 
law  is  that,  if  the  court  regards  the  affi- 
davits as  sufficient  to  justify  its  issuiiig 
an  attachment,  they  shall  be  held  upon 
the  hearing  as  sufficient  to  make  a  prima 
facie  case  against  the  defendant.  So  con- 
strued, this  provision  is  neither  unrea- 
sonable nor  novel.  The  theory  of  an 
ordinary  order  to  show  cause  is  that  the 
party  in  whose  favor  it  is  granted  has 
made  a  prima  facie  case,  entitling  him  to 
certain  relief,  and  upon  the  strength  if 
such  prima  facie  case  the  adverse  party 
is  called  upon  to  show  cause  to  the  court, 
if  any  he  have,  why  such  relief  should 
not  be  granted,  in  accordance  with  the 
prima  facie  case  made,  and  this  theory 
and  practice  prevail  equally  in  proceed- 
ings for  contempt." 

It  may  be  noted  that,  in  Be  Cole(1907) 
23  L.R.A.(N.S.)  255,  90  C.  C.  A.  50,  163 
Fed.  180,  where  the  conviction  of  con- 
tempt was  reversed,  it  was  held  that 
the  provision  of  the  Federal  Constitution 
entitling  an  accused  to  the  right  to  be 
confronted  by  the  witnesses  against  him 
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does  not  apply  to  a  summary  proceed- 
ing to  punish  one  for  contempt  in  re- 
fusing to  comply  with  an  order  in 
bankruptcy,  in  refusfhg  to  turn  over 
property;  also  that  in  Mandei'scheid  v. 
District  Ct.  (1886)  69  Iowa,  240,  28  N. 
W.  551,  no  objection  was  made  to  tho 
affidavits  in  the  court  below;  and  in  the 
same  case  in  the  Supreme  Court  of  the 
United  States  (1889)  134  U.  S.  31,  33 
L.  ed.  801,  10  Sup.  Ct.  Rep.  424,  it  was 
held  that  the  clause  in  the  United  States 
Constitution  giving  the  accused  in  crim- 
inal cases  the  right  to  be  confronted 
with  the  witnesses  against  him  did  not 
apply  to  the  states. 

iV.  Pi'esuntption     of     innocence     antl 
burden  of  proof. 

By  the  weight  of  authority  one  ac- 
<'.used  of  criminal  contempt  is  entitled 
to  the  presumption  of  innocence.  Jones 
V.  United  States  (1913)  126  C.  C.  A.  407, 
209  red.  585;  Burdick  v.  Marshall  (1896) 
S  S.  D.  308,  66  N.  W.  462;  State  v. 
Ralphsnyder  (1890)  34  W.  Va.  352,  12 
S.  E.  721;  Lamar,  J.,  in  Gompers  v. 
Buck's  Stove  &  Range  Co.  (1911)  221 
U.  S.  418,  55  L.  ed.  797,  34  L.R.A.(N.S.) 
874,  31  Sup.  Ct.  Rep.  492.  See  also 
State  v.  Edwards  (1902)  16  S.  D.  383, 
89  N.  W.  1011. 

"If  false  swearing  in  the  presence  of 
the  court  constitutes  direct  contempt, 
then  judicial  knowledge  of  its  falsity  is, 
in  our  opinion,  indispensable  to  the  right 
of  the  court  to  exercise  authority  to  com- 
mit therefor,  and  there  is  nothing  in  the 
record  to  disclose  that  the  court  knew 
or  could  know  that  the  testimony  was 
false."  People  v.  Stone  (1913)  181  Dl. 
App.  475. 

In  Hunt  v.  State  (1904)  27  Ohio  C.  C. 
16,  affirmed  without  opinion  in  (1905) 
72  Ohio  St.  643,  76  N.  E.  1132,  in  re- 
versing a  conviction  for  contempt,  in  fil- 
ing certain  papers,  as  not  supported  by 
the  evidence,  also  for  proceeding  with- 
out written  charges,  the  court  said:  "It 
is  a  quasi  criminal  proceeding.  The  pre- 
sumptions are  all  in  favor  of  the  per- 
sons charged  with  the  offense,  i.  e.,  in 
favor  of  innocence.  It  is  not  a  case  of 
the  character  where  a  court  review^ing 
the  conviction  is  to  assume,  in  the  ab- 
sence of  evidence  to  the  contrary,  that 
the  action  of  the  tribunal  below  was  cor- 
rect and  lawful.  It  is  a  case  where  the 
guilt  of  the  person  convicted  must  ap- 
pear affirmatively  in  the  record.  The  of- 
fense is  in  its  character  like  those  set 
forth  in  the  chapter  of  the  Criminal 
Code  on  offenses  against  public  justice." 

The  same  quotation  in  part  was  made 
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I  in  Tracy  v.  State  (1906)  28  Ohio  C.  C. 
453,  holding  that  where  the  sole  ground 
alleged  in  a  journal  entry  and  bill  of  ex- 
ceptions for  a  judgment  and  sentence 
of  contempt  is  that  motions  falsely 
charged  the  trial  judge  with  improper 
or  irregular  conduct,  and  the  motions 
were  not  otherwise  objectionable  and 
were  filed  in  due  course  of  procedure,  bad 
faith  of  the  attorneys  filing  the  same 
will  not  be  presumed. 

In    Herald-Republican    Pub.    Co.    v. 
Lewis  (1913)  42  Utah,  188,  129  Pac.  624, 
a  criminal  contempt  for  a  publication, 
there   was   no   hearing,   the   trial  court 
proceeding  on  the  ground  that  the  pub- 
lication was  admitted  and  that  it  was  in 
law  contemptuous;  but  it  was  held  on 
the  appeal  that  the  prosecution  had  the 
burden  as  in  other  criminal  cases  of  niak- 
ing  out  a  prima  facie  case.     The  court 
said:     "Though  sufficient  facts  are  al- 
leged to  constitute  a  constructive  and 
criminal  contempt,  and  though  the  per- 
son charged  therewith  stands  mute,  still 
the  court  under  the  statute  may  not  treat 
such  allegations  as  confessed,  and  upon 
them  pronounce  a  judgment  of  convic- 
tion.   The  court  nevertheless  is  required 
Ho  investigate  the  charge.'    It  no  doubt 
may,   without   proof   or  evidence,  pro- 
nounce such  a  judgment  if  a  plea  of 
guilt  or  an  answer  equivalent  thereto  is 
entered.    But  the  court  here  was  not  jus- 
tified in  regarding  the  answers  as  equiv- 
alent to  such  a  plea.    They  put  in  issue 
about  every  allegation  in  the  affidavits 
alleged,  except  the  publications.'*     The 
statute   referred   to  provided:     "When 
the  person  arrested  has  been  brought  up 
or  has  appeared,  the  court  or  judge  must 
proceed  to  investigate  the  charge,  and 
must  hear  any  answer  which  the  person 
arrested  may  make  to  the  same,  and  may 
examine  witnesses  for  or  against  him. 
.     .     .     Upon  the  answer  and  evidence 
taken,   the  court  or  judge  must  deter- 
mine    whether    the    person    proceeded 
against     is     guilty     of     the     contempt 
charged;  and  if  it  be  adjudged  that  he 
is  guilty  of  the  contempt,  a  fine  may  be 
imposed  on  him  not  exceeding  $200,  or 
he    may    be    imprisoned    not    exceeding 
thirty  days,  or  both." 

But  in  sustaining  a  conviction  of  a 
court  officer  for  contempt  in  giving  in- 
formation of  the  issue  of  a  criminal  war- 
rant, the  court  considered  that  the  trial 
court  had  a  right  to  show  certain  infer- 
ences of  the  failure  of  the  officer  to  make 
explanations  as  to  certain  facts,  and 
said:  "While  the  proceedings  were  quasi 
criminal  in  their  nature,  it  was  not  the 
prosecution  of  a  criminal  offense  in  fact. 
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under  which  the  party  accused  could  I 
«leny  to  the  authority  he  was  bound  to  re- 1 
s|)eet  and  suppress  any  information  that ' 
would  exonerate  him.  He  was  not  pros- 
ecuted for  a  criminal  contempt  upon  in- 
dictment or  complaint,  but  under  pro- 
ceedings which  authorized  the  court  to 
call  for  specific  explanations  to  secure 
res])ect  for  its  authority;  and  appel- 
lant's failure  to  make  such  exjilanations 
cannot  be  excused  by  a  reliance  upon  the 
presumption  that  belongs  to  a  party  ac- 
cused in  a  strictly  criminal  proceeding 
under  Gen.  Stat.  1894,  §  5658."  State  v. 
trBrien  (1902)  87  Minn.  161,  91  N.  W. 
297. 

If  the  party  charged  with  contempt 
sets  up  an  affirmative  defense,  the  bur- 
den is  in  general  upon  him  to  prove  it. 
(Compare  bankrupt's  failure  to  turn  over 
money  or  property,  infra,  V.) 

In 'state  v.  Nelson  (1914)  29  N.  D. 
155,  150  N.  W.  267,  a  proceeding  for 
contempt  on  account  of  a  certain  pub- 
iieation,  the  court  held  that  the  burden 
of  proof  was  upon  the  defendant  to  show 
the  truth  of  the  allegations  made  by  him, 
which  he  refused  to  do,  thereby  in  ef- 
fect admitting  their  falsity. 

In  Kornik  v.  Komik  (1913)  3  Tenn. 
C.  C.  A.  41,  which  was  a  proceeding  to 
punish  the  respondent  for  contempt  in 
failing  to  obey  the  orders  of  the  court 
as  to  counsel  fee  and  temporary  alimony 
in  a  divorce  suit,  the  court,  while  stat- 
ing that  a  contempt  proceeding  is  of  a 
criminal  nature  and  must  be  tried  as  if  ^ 
the  party  were  under  indictment,  said 
that  prima  facie  or  presumptively  he 
ought  to  have  obeyed  the  order  of  the 
court,  and  the  burden  of  proof  was  upon 
him  to  show  that  he  was  unable  to  do  so, 
he  having  urged  his  inability  as  a  de- 
fense. The  court  further  says  that  there 
was  evidence  that  he  was  able  to  pay, 
— ^that  the  evidence  did  not  preponder- 
ate against  such  a  finding, — and  that, 
although  they  should  treat  it  as  a  erim^ 
inal  case  in  which  the  presumption  of 
innocence  obtains,  they  must  affirm. 

In  this  connection  reference  may  be 
made  to  St.  Louis  &  S.  F.  R.  Co.  v.  State 
(1910)  26  OUa.  764,  110  Pac.  749,  con^ 
tempt  by  a  railroad  company  in  violat- 
ing orders  of  a  Corporation  Commission, 
where  the  court  did  not  characterize  the 
contempt  as  civil  or  criminal.  It  was 
there  said:  ''The  burden  is  upon  the 
prosecution  to  prove  that  the  contem- 
ner is  guilty  of  the  facts  of  contempt  with 
which  it  is  charged ;  but,  where  the  con- 
temner admits  the  acts  constituting  the 
allied  contemptuous  conduct  and  relies 
on  other  facts,  such  as  inability  to  per- 
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form  the  order  or  failure  to  perform  it 
from  mistake  or  misapprehension  as  to 
the  meaning  of  the  order  or  other  cir- 
cumstances not  within  its  control,  the 
burden  is  upon  the  contemner  to  estab- 
lish such  matter  of  defense.  3  Enc.  Ev. 
470.  Inability  to  perform  the  duties  re- 
quired by  an  order  is  an  excuse  for  a 
nonperformance,  and  likewise  where  a 
failure  to  perform  has  been  due  to  mis- 
apprehension of  the  order,  or  where  it 
has  resulted  from  a  mistake,  and  the 
contemner  presents  such  facts  as*  a  rea- 
sonable excuse  to  the  court,  ordinarily 
he  will  be  discharged  upon  payment  of 
the  costs  and  expenses  of  the  proceed- 
ing (9  Cyc.  57);  but  such  defenses  are 
in  their  nature  affirmative,  and  he  who 
seeks  to  rely  upon  them  must  prove 
them." 

y.  Jiegree  of  proof. 

Beas«naUe  dmibt. 

In  criminal  contempt  the  guilt  of  the 
accused  must  be  established  beyond  rea- 
sonable doubt.  United  States  v.  Car- 
roll (1906)  147  Fed.  947  (endeavoring 
to  influenoe  or  bribe  a  witness) ;  Jones 
V.  United  States  (1913)  126  C.  C.  A. 
407,  209  Fed.  585  (falsely  swearing  in  a 
bail  bond) ;  King  v.  Ohio  &  M.  R.  Co. 
(1877)  7  Bias.  529,  Fed.  Cas.  No.  7,801; 
Bnrdiok  v.  Marshall  (1896)  8  8.  D.  308, 
66  N.  W.  462;  Kidd  v.  Virginia  Safe 
Deposit  &  Trust  Corp.  (1912)  113  Va. 
612,  75  S.  E.  145;  State  v.  Ralphsnvder 
(1890)  34  W.  Va.  352,  12  S.  E.  721; 
State  V.  Davis  (1901)  50  W.  Va.  100, 
40  S.  B.  331,  14  Am.  Crim.  Rep.  282 
(obiter) ;  Lamar,  J.,  in  Gompers  v. 
Buck's  Stove  &  Range  Co.  (1911)  221 
U.  S.  418,  55  L.  ed.  797,  34  L.R.A.(N.S.) 
874,  31  Sup.  Ct.  Rep.  492. 

In  a  jurisdiction  where  the  respond- 
ent may  purge  himself  of  criminal  con- 
tempt bv  his  answer,  it  was  said  and 
held  in  People  v.  Hille  (1915)  192  lU. 
App.  139,  where  the  respondent  was  ac- 
cused of  criminal  contempt  in  making 
false  representations  to  the  court  as  an 
attorney  in  a  criminal  case:  ^'Before  it 
can  be  successfully  maintained  that  the 
making  of  the  representations  on  the  oc- 
casion and  under  the  circumstances  in 
question  was  a  contempt  of  the  court,  it 
must  appear  beyond  a  reasonable  doubt 
from  the  personal  knowledge  of  the 
court,  or  by  admissions  from  the  lips 
of  the  defendant  himself  in  open  court, 
and  in  the  presence  of  the  court,  and 
from  no  other  source  whatsoever,  that 
(1)  the  representations  so  made  were 
false  and  untrue  when  made;  (2)  that 
the  defendant  knew  of  their  falsity  when 
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he  made  them;  and  (3)  that  he  made 
them  knowing  their  falsity  and  with  a 
wilful  and  malevolent  intention  of  as* 
sailing  the  dignity  of  the  court,  or  of 
interfering  with  its  procedure  and  the 
due  administration  of  justice/' 

(To  convict  in  a  case  of  criminal  con- 
tempt, the  trial  court  must  be  convinced 
of  the  guilt  of  the  accused  beyond  a 
reasonable  doubt,  but  when  there  is  evi- 
dence tending  to  show  guilt  the  finding 
of  facts  by  the  trial  court  cannot  be 
reviewed  by  the  United  States  circuit 
court  of  appeals.  Schwartz  v.  United 
States  (1914)  133  C.  C.  A.  576,  217  Fed. 
866;  Gates  v.  United  States  (1916)  — 
C,  C.  A.  —,  233  Fed.  201.) 

In  quashing  an  information  for  crim- 
inal contempt  the  court  said :  ''The  pro- 
ceeding is  to  be  strictly  construed  in 
favor  of  the  personal  liberty  of  the  de- 
fendant. As  it  is  to  vindicate  the  dig- 
nity of  the  court  in  compelling  respect 
for  its  mandate,  a  judge  may  best  dem- 
onstrate his  title  to  respect  by  accord- 
ing to  the  accused  the  benefit  of  any 
reasonable  doubt  in  his  own  mind  as. to 
the  obligatory  force  of  his  command,  and 
whether  or  not  its  disobedience  was  w^il- 
ful."  United  States  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (1905)  142  Fed.  176. 

Where  in  the  case  of  alleged  con- 
temptuous behavior  in  the  presence  of 
the  court  by  an  attorney,  the  oourt,  in- 
stead of  proceeding  summarily  to  pun- 
ish him,  had  a  trial  and  took  evidence,  it 
was  held  on  appeal  that  the  proceeding 
was  criminal  in  its  nature,  and  that  as 
the  evidence  failed  to  show  beyond  a 
reasonable  doubt  that  the  defendant 
was  guilty  of  a  wilful  purpose  to  ob- 
struct the  proceedings  of  the  court  or 
to  insult  or  humiliate  the  judge,  etc.,  the 
conviction  must  be  reversed.  Connell  v. 
State  (1907)  80  Neb.  296, 114  N.  W.  294. 

There  are  a  number  of  cases  holding 
that  the  guilt  of  the  person  accused  of 
the  contempt  must  be  established  be- 
yond a  reasonable  doubt,  which  appar- 
ently state  this  to  be  the  rule  as  to  con- 
tempts generally.  Accumulator  Co.  v. 
Consolidated  Electric  Storage  Co.  (1892) 
53  Fed.  793  (attachment  denied  in  al- 
leged violation  of  injunction  against  in- 
fringement of  patent,  as  proceeding  is 
criminal  in  its  nature  and  character) ; 
United  States  v.  Jose  (1894)  63  Fed.  951 
(taking  away  property  in  possession  of 
a  receiver) ;  Sabin  v.  Fogarty  (1895)  70 
Fed.  482  (taking  property  out  of  the 
hands  of  the  deputy  marshal  of  the 
court);  Re  Cashman  (1909)  168  Fed. 
1008  (failure  to  answer  questions, — stat- 
ing that,  proceedings  for  contempt  be- 
L.K.A.1917B. 


ing  criminal  in  their  nature,  contempt 
must  be  proved  beybnd  a  reasonable 
doubt,  but  that  the  admission  of  the  ac- 
cused would  prove  it) ;  Hollister  v. 
People  (1904)  116  HL  App.  338  (failure 
to  obey  a  subpoena  issued  by  a  master  in 
a  civil  case, — stating  that  imposition  of  a 
fine  or  sentencing  a  person  for  contempt 
is  the  rendering  of  judgment  in  a  crim- 
inal case) ;  Richardson  v.  Th^pipson 
(1899)  59  Neb.  299,  80  N.  W.  909  (viola- 
tion of  order  restraining  interference 
with  right  of  challenge  at  registration,  as 
proceedings  in  contempt  are  in  their 
nature  criminal) ;  Oscar  Bamett  Found- 
ry Co.  V.  Crowe  (1909)  80  N.  J.  Eq.  109, 
74  Atl.  964  (disobedience  of  an  injunc- 
tion, as  a  contempt  proceeding  in  quasi 
criminal);  Burdick  v.  Marshall  (1896) 
8  S.  D.  308,  66  N.  W.  462  (as  proceedings 
for  contempt  are  essentially  criminal  in 
their  character) ;  State  v.  Fredlock 
(1902)  52  W.  Va.  232,  94  Am.  St.  Rep. 
932,  43  S.  E.  153  (violation  of  injunc- 
tion,— holding  the  evidence  sufficient  un- 
der the  rule  that  contempt  is  in  the  na- 
ture of  a  criminal  offense,  that  its  pun- 
ishment is  criminal  in  its  character,  and 
that  the  evidence  must  establish  guilt 
beyond  a  reasonable  doubt). 

A  contempt  of  court  being  considered 
a  criminal  offense,  the  g^ilt  of  the  re- 
spondent must  be  proved  beyond  a  rea- 
sonable doubt.  State  v.  Cunningham 
(1890)  33  W.  Va.  607,  11  S.  E.  76,  eon- 
tempt  by  commissioners  of  a  county 
court  in  refusing  to  obey  a  mandamus 
ordering  them  to  settle  and  sign  a  bill  of 
exceptions  in  an  election  case,  where  the 
court  said:  ^^This  being  a  criminal  ease, 
the  respondent  is  entitled  both  to  the  pre- 
sumption of  innocence,  and  that  of  con- 
formity to  official  duty  (see  Alderson  v. 
Kanawha  County  (1889)  32  W.  Va.  648, 
5  L.R.A.  334,  25  Am.  St.  Rep.  840,  9  S. 
E.  868),  and  if  the  relator  traverse  the 
return,  he  must  prove  the  delinquency 
of  the  respondent  beyond  all  reasonable 
doubt." 

In  Bullock  Electric  &  Mfg.  0>.  y. 
Westinghouse  Electric  &  Mfg.  Co. 
(1904)  63  C.  C.  A.  607,  129  Fed.  105,  in 
holding  there  had  been  no  disobedience 
of  an  order  forbidding  infringement  of 
a  patent,  the  court  said:  ''It  is  imma- 
terial to  consider  the  distinction  some- 
times noticed  between  criminal  and  civil 
contempts,  inasmuch  as  both  kinds  in- 
volve the  vindication  of  the  authority  of 
the  court,  whether  the  remedy  inciden- 
tally inure  to  the  benefit  of  a  party  or 
not.  .  .  .  The  proceeding  to  punisli 
for  a  contempt  is  in  its  nature  a  criminal 
proceeding,  whether  the  result  be  par- 
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tially  remediable  or  not;  and  the  same 
rules  prevail  which  govern  in  the  trial 
of  indictments,  the  defendant  being  en- 
titled to  the  benefit  of  any  reasonable 
doubt." 

There  are  also  other  cases  where  it 
does  not  appear  whether  the  eonrt  con* 
sidered  the  contempt  civil  or  criminal, 
where  evidence  beyond  a  reasonable 
doubt  has  been  required;  for  example: 

Where  there  is  a  reasonable  doubt 
whether  a  published  article  has  a  reason- 
able  tendency  to  prevent  a  fair  and  im- 
partial trial  of  the  case,  the  doubt  must 
be  resolved  in  favor  of  the  person  ac- 
cused of  contempt.  State  ex  rel.  Dorrien 
V.  Hazeltine  (1914)  82  Wash.  81,  143 
Pac.  436. 

In  order  to  punish  an  assignee  for  wil- 
fully disobeying  an  order  to  produce 
books,  the  proof  must  show  beyond  a  rea- 
sonable doubt  that  he  had  wilfully  re- 
fused to  do  what  the  court  directed.  Re 
Wegman  (1899)  40  App.  Div.  632,  57 
K.  T.  Supp.  987  (denied  that  he  ever  had 
them);  Watertown  Paper  Co.  v.  Place 
(1900)  51  App.  Div.  633,  64  N.  Y.  Supp. 
673  (stated  they  were  lost). 

In  Potter  v.  Low  (1858)  16  How.  Pr. 
(N.  Y.)  549,  it  was  held  that  one  would 
not  be  required  to  show  cause,  etc.,  un- 
der an  order  restraining  him  from  trans- 
ferring, etc.,  his  unexempt  property, 
when  it  did  not  appear  beyond  a  reason- 
able doubt  that  he  had  disobeyed  the  or- 
der, and  as  the  o;rder  only  applied  to 
property  owned  when  it  was  made,  and  it 
was  not  shown  that  the  money  he  had 
paid  was  not  earned  thereafter,  the  mo- 
tion was  denied. 

In  Saal  v.  South  Brooklyn  R.  Co. 
(1907)  122  App.  Div.  364,  106  N.  Y. 
Supp.  996,  it  was  held  that  the  proof 
must  show  beyond  a  reasonable  doubt 
that  the  defendants  had  wilfully  refused 
to  do  what  the  court  directed  in  enjoin- 
ing them,  where  there  was  no  prohibition 
of  any  express  acts. 

In  a  proceeding  to  punish  respondent 
for  contempt  for  executing  a  false  and 
fraudulent  bond  in  discharge  of  a  me- 
chanics' lien,  as  the  proceeding  deprived 
him  of  a  trial  by  jury,  the  fact  of  his  in- 
solvency should  be  made  to  appear  be- 
yond a  reasonable  doubt  and  also  that  he 
had  been  guilty  of  perjury.  Johnson  v. 
Austin  (1902)  76  App.  Div.  312,  78  N. 
Y.  Supp.  501,  which,  however,  would  ap- 
pear to  be  a  civil  contempt  under  the 
Code  definition. 

It  may  be  noted  that,  in  proceedings 
against  bankrupts  for  contempt  in  fail- 
ing to  turn  over  money  or  property,  the 
courts  do  not  usually  characterize  the 
L.R.A.19nB. 


contempt  as  civil  or  criminal.  It  is  gen- 
erally held  in  these  cases  that  it  must  be 
shown  beyond  a  reasonable  doubt  that 
the  money  or  property  is  within  the 
bankrupt's  control. 

Re  Anderson  (1900)  103  Fed.  854;  Re 
Meyer  (1900)  98  F«d.  839;  Re  Goldfarb 
Bros.  (1904)  131  Fed.  643;  Re  Switzer 

(1905)  140  F#d.  976;  Re  Mize  (1909)  172 
Fed.  945;  Re  McCormiok  (1899)  97  Fed. 
566  (as  the  punishment  may  involve  im- 
prisonment).     See    also    Re    Walder 

(1906)  142  Fed.  784.  See  also  as  recog- 
nizing the  rule  Re  Sehlesinger  (1899)  97 
Fed.  930,  affirmed  in  (1900)  102  Fed. 
117;  Re  De  Gottardi  (1902)  114  Fed. 
328;  Ripon  Knitting  Works  v.  Sehreiber 
(1900)  101  F#d.  810;  also  Moody  v.  Cole 
(1906)  148  Fed.  295  (holding  the  pro- 
ceeding criminal  in  its  character,  but  the 
evidence  inducing  belief  beyond  a  reason- 
able doubt).  See  also  the  note  to  Re  Cole 
23  L.R.A.(N.S.)  256,  on  failure  or  re- 
fusal of  a  bankrupt,  or  person  having 
money  or  property  belonging  to  a  bank- 
rupt, to  deliver  it  to  a  trustee,  as  a  con- 
tempt of  court. 

<^The  court,  in  making  an  order  to  com« 
mit  a  bankrupt  to  jail  as  for  contempt 
for  failure  to  account  for  goods  and 
money,  should  be  governed  by  the  same 
considerations  which  would  influence  a 
a  jury  in  a  criminal  prosecution,  giving 
to  the  bankrupt  the  benefit  of  any  rea- 
sonable doubt.''  Re  Switzer  (1905)  140 
Fed.  976. 

As  finding  that  the  bankrupt  had  the 
property  in  his  possession,  that  a  jury 
would  have  so  found,  while  af&rming  th« 
rule  that  the  facts  must  be  established 
upon  proof  beyond  a  reasonable  doubt 
or  which  must  be  clear  and  convincing 
in  the  case  of  a  bankrupt  failing  to  turn 
over  property  as  ordered,  see  Re  Levy 
(1905)  73  C.  C.  A-  558, 142  Fed.  442. 

(A  bankrupt  cannot  be  committed  for 
failure  to  pay  over  money  as  part  of  the 
bankrupt  estate,  unless  he  is  given  notice 
of  a  claim  that  will  be  made  that  the 
money  in  question  is  a  part  of  the  bank- 
rupt's estate ;  and  an  order  that  it  is  part 
of  it,  made  without  such  notice  and  or-> 
dering  him  to  show  cause  why  he  should 
not  pay  over,  cannot  cure  the  initial  de- 
fect, his  commitment  of  contempt  on 
such  an  order  is  a  nullity.  Re  Rosser 
(1900)  41  C.  C.  A.  497, 101  Fed.  562.) 

GomtTft. 

The  rule  as  to  reasonable  doubt  is 
not  entirely  unanimous. 

In  State  v.  Harris  (1905)  14  N.  D.  501, 
105  N.  W.  621,  a  case  of  contempt  for 
violation  of  an   injunction,   where  the 
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court  does  not  state  whether  the  eon- 1 
tempt  was  civil  or  criminal,  the  eourt,  in  \ 
holding  that  the  guilt  need  not  be  shown 
beyond  a  reasonable  doubt,  said:  '^It  is 
contended  that  in  such  cases  the  accused 
must  be  shown  to  be  guilty  of  the  con- 
tempt beyond  a  reasonable  doubt.  The 
proceedings  being  criminal  in  their  char- 
acter,  some  cases  uphold  that  contention. 
The  weight  of  authority,  however,  does 
not  support  that  rule.  The  statute  lays 
down  no  rule  as  to  the  degree  of  proof. 
It  simply  says  that  the  court  sliall  deter- 
mine whether  the  accused  has  committed 
the  offense.  In  contempt  cases  the  rule 
generally  followed  is  that  the  offense 
must  be  clearly  shown  to  have  been  com- 
mitted." 

In  this  connection  reference  mav  be 
made  to  Re  Fellerman  (1906)  149  Fed. 
244,  holding  that  to  commit  for  contempt 
a  bankrupt  refusing  to  surrender  his 
books  of  account  and  falsely  swearing,  it 
is  not  necessary  to  prove  with  the  strict- 
ness of  criminal  practice  the  false  swear- 
ing. It  is  enough  if  the  witness's  eon- 
duct  tends  t-o  bring  the  authority  of  the 
law  and  of  the  court  into  disrespect  or 
disregard.  But  in  this  case  the  false 
swearing,  or  some  of  it,  was  shown  by 
contradictory  statements  by  the  bank- 
rupt. 

In  a  New  York  case  of  criminal  eon- 
tempt  a  distinction  is  made  between  the 
proof  of  the  duty  and  the  proof  of  the 
disobedience  of  it,  holding  that  the  for- 
mer is  to  be  shown  beyond  doubt,  but  not 
the  latter.  In  Re  McCormick  (1909)  117 
N.  Y.  Supp.  70,  briefly  reported  also  in 
132  App.  Div.  921,  affirmed  in  (1909)  196 
N.  Y.  571,  90  N.  E.  1161,  where  an  or- 
der convicting  of  a  criminal  contempt  un- 
der §  8  of  the  Code  of  Civil  Procedure 
and  confirming  a  referee's  report  was  af- 
firmed, and  where  the  referee  holds  that 
the  guilt  need  not  be  shown  beyond  a 
reasonable  doubt,  he  says:  **While  the 
inquiry  relates  to  acts  styled  criminal, 
the  proceeding  is  not  a  criminal  action. 
It  is  a  civil  special  proceeding  .  .  . 
and  the  question  of  guilt  or  innocence — 
the  issue  to  be  determined — must  be  re- 
solved in  accordance  with  the  rules  of 
proof  applicable  to  civil  cases.  In  con- 
tempt proceedings,  the  party  proceeded 
against  is  entitled  to  the  benefit  of  any 
doubt  which  may  exist  by  reason  of  the 
form  of  the  statute  under  which  punish- 
ment is  invoked,  or  in  the  form  of  the 
order  which  it  is  claimed  he  has  dis- 
olieyed,  so  far  as  a  doubt  is  thus  cast  up- 
on the  fact  of  the  prohibition  of  an  act 

which  is  claimed  to  have  been  committed. 
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.  .  .  But  upon  the  question  of  the  de- 
gree of  proof  to  be  looked  for  to  support 
the  fact  of  the  commission  of  an  act  in 
such  a  proceeding  as  this,  where  the  in- 
hibition is  clear,  the  court  is  to  treat  the 
case  in  its  aspect  of  a  civil,  as  distin- 
guished from  a  criminal,  proceeding.  It 
is  the  character  of  the  proceeding  itself 
which  controls  upon  this  question;  and, 
while  the  fact  to  be  proved  may  involve 
the  finding  of  the  commission  of  a  crime, 
that  fact,  in  a  civil  ease  such  as  this,  is 
to  be  determined  upon  the  preponderance 
of  the  evidence,  giving  proper  regard  to 
the  existence  of  the  presumption  of  in- 
nocence when  determining  the  weight  of 
the  evidence;  but  the  fact  of  guilt  need 
not  be  found  beyond  a  reasonable  doubt. 
New  York  Ferry  Co.  v.  Moore  (1886)  102 
N.  Y.  667,  6  N.  E.  293."  The  Ferr>'  Case 
had  nothing  to  do  with  contempt,  but  the 
court  there  observed  (6  N.  E.  297)  that 
"there  is  no  rule  of  law  which  requires 
the  plaintiff  in  a  civil  action,  when  a 
judgment  against  the  defendant  may  es- 
tablish his  guilt  of  a  crime,  to  prove  his 
case  with  the  same  certainty  which  is  re- 
quired in  criminal  prosecutions.  Noth- 
ing more  is  required  in  such  cases  than 
a  just  preponderance  of  evidence,  always 
giving  the  defendant  the  benefit  of  the 
presumption  of  innocence.  Where  a 
judgment  for  the  plaintiff  involves  crime 
or  moral  turpitude  on  the  part  of  the  de- 
fendant, the  court  should  always  re- 
quire satisfactory  proof,  and,  when  that 
has  been  given,  judgment  should  follow 
regardless  of  consequence." 

There  seems  to  be  no  authority  in  con- 
tempt cases  for  the  distinction  made  in 
the  MeC'ormick  Case  between  the  proof 
of  the  duty  and  the  proof  of  its  viola- 
tion. Of  the  cases  heretofore  cited  re- 
quiring proof  beyond  reasonable  doubt 
to  be  necessary,  the  only  ones  where  the 
doubt  was  confined  to  the  dutv  were: 
Hollister  v.  People  (1904)  116  lU.  App. 
338  (conflict  as  to  tender  of  witness 
fees) ;  Richardson  v.  Thompson  (1809) 
59  Neb.  299,  80  N.  W.  909  (failure  of 
proof  of  knowledge  of  order) ;  Kidd  v. 
Virginia  Safe  Deposit  &  Trust  Corp. 
(1912)  113  Va.  612,  75  S.  E.  145  (failure 
of  proof  of  knowledge  of  order  which  in- 
deed did  not  order  the  respondent) ; 
Oscar  Barnett  Foundry  Co.  v.  Crowe 
(1909)  80  N.  J.  Eq.  109,  74  Atl.  964 
(doubt  whether  act  done  was  forbidden) ; 
Saal  v.  South  Brooklvn  R.  Co.  (1907)  122 
App.  Div.  364,  106  N.  Y.  Supp.  996  (no 
prohibition  of  any  express  acts) ;  and 
also  it  seems  United  States  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (1905)  142  Fed.  176. 
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*'Clear"  proof. 

In  some  cases  it  is  stated  that  the 
proof  must  be  **clear,"  etc. 

Thus,  where  the  accused  was  held  not 
guilty  of  violating  an  injunction,  the 
court  said:  "A  contempt  of  the  charac- 
ter here  charged  is  in  the  nature  of  a 
mminal  offense,  and  the  proceeding  for 
its  punishment  is  in  the  nature  of  a 
criminal  proceeding.  Xo  punishment 
should  be  inilicted  unless  the  facts  con- 
stituting the  contempt  have  been  clearly 
and  satisfactorily  established."  Wood- 
ruff V.  North  BloomHeld  Gravel  Min.  Co. 
(1891)  45  red.  129. 

In  Weeks  v.  Smith  (1856)  3  Abb.  Pr. 
(N.  Y.)  211,  the  court  in  denying  an  ap- 
plication for  an  attachment  for  an  al- 
leged criminal  contempt,  asserting  dis- 
obedience of  an  order,  said:  "This  pro- 
ceeding being  criminal  in  its  nature,  the 
acts  constituting  the  alleged  contempt 
must  not  only  be  clearly  proved,  but  they 
must  be  a  positive  violation  of  the  plain 
terms  of  the  process  or  order  of  the 
court.  The  act  for  the  commission  of 
which  punishment  is  invoked  must  be 
one  which  the  court  has  expressly  for- 
bidden. The  disobedience  complained  of 
must  be  'wilful.'  If  the  order  be  ambig- 
uous or  doubtful,  or  fairly  capable  of  a 
construction  which  will  consist  with  the 
person's  innocence  of  any  intentional  dis- 
respect to  the  court,  1  think  the  court 
should  not  interfere  to  punish  for  a  con- 
tempt." 

In  this  connection  reference  may  be 
made  to  the  following  cases  not  stated  to 
be  civil  or  criminal  contempts,  where  the 
court  stated  that  the  evidence  must  be 
clear  etc.:  Celluloid  Mfg.  Co.  v.  Chro- 
lithion  Collar  &  Cuff  Co.  (1885)  23 
Blatchf.  205,  24  Fed.  585  (holding  that 
a  violation  of  an  injunction  ought  to  be 
shown  by  clear  proof,  the  proceeding  be- 
ing in  its  nature  somewhat  criminal); 
State  ex  rel.  Chrisman  v.  Small  (1907) 
49  Or.  595,  90  Pac.  1110  (injunction, 
proof  of  guilt  should  be  "clear  and  con- 
clusive");  Wells  V.  District  Ct.  (1905) 
126  Iowa,  340,  102  N.  W.  106  (where,  in 
annulling  a  judgment  for  contempt  by  a 
party  to  the  action  as  attempting  to  in- 
fluence a  juror,  the  court  said:  "Con- 
tempt proceedings  are  in  their  nature 
criminal,  and,  before  a  conviction  is  had, 
the  proof  of  guilt  should  be  clear  and 
satisfactorv") ;  Rawver  v.  Hutchinson 
(1910)  149  Iowa,  93,  127  N.  W.  1089 
(where  the  court  declined  to  interfere 
with  the  decision  of  the  court  below  re- 
fusing to  convict  of  contempt  in  a  sharp 

conflict  of  testimony,  on  the  question  of 
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the  violation  of  an  injunction  restraining 
the  respondent  from  the  sale  of  intox- 
icating liquors  contrary  to  law,  and  said : 
"A  contempt  proceeding,  being  quasi 
criminal  in  nature,  calls  for  a  greater 
weight  of  evidence  than  an  ordinary 
civil  ease ;  and  the  rule  generally  prevail- 
ing in  other  states  is  that  a  clear  case 
should  be  made  out  before  an  accused 
will  be  punished  foe  violating  an  injunc- 
tional  decree.  .  .  .  And  such  appears 
to  be  the  rule  with  us'') ;  Keenhold  v. 
Dudley  (1915)  —  Iowa,  — ,  151  N.  W. 
1076  (where,  in  holding  that  they  would 
not  interfere  with  the  decision  of  the 
trial  court  finding  the  evidence  sufficient 
to  show  contempt  in  attempting  improp- 
erly to  influence  a  juror,  the  court  said : 
"While,  under  the  rules  governing  such 
cases,  the  contempt  or  guilt  of  the  de- 
fendants should  be  clearly  established, 
we  are  not  disposed  to  interfere  too  much 
with  the  trial  judges  in  attempting  to 
keep  sources  of  justice  pure,  and  in  see- 
ing to  it  that  trials  before  them  are  con- 
ducted in  an  orderly  and  proper  man- 
ner.'') 

F/.  Various  questioiia  of  evidence. 

Deposition  taken  in  another  eonrt. 

The  deposition  of  a  -witness  in  another 
court  given  in  obedience  to  a  subpoBua 
cannot  be  used  against  him  in  a  proceed- 
ing for  criminal  contempt,  under  a  stat- . 
ute  providing  that  "no  pleading  of  a 
party,  nor  any  discovery  or  evidence  ob- 
tained from  a  party  or  witness  by  means 
of  a  judicial  proceeding  in  this  or  any 
foreign  country,  shall  be  given  in  evi- 
dence, or  in  any  manner  used  against 
him  or  his  property  or  estate  in  any 
court  of  the  United  States  in  any  crim- 
inal proceeding,  or  for  the  enforcement 
of  any  penalty  or  forfeiture."  Ham- 
mond Lumber  Co.  v.  Sailors'  Union 
(1909)  167  red.  809. 

Jndicial  notice. 

For  right  to  take  judicial  notice  of  de- 
cree in  proceeding  to  punish  violation  of 
same  as  contempt,  see  the  note  to  Haaren 
V.  Mould,  24  L.R.A.(N.S.)  404. 

The  court  will  take  judicial  notice  of 
proceedings  in  its  record,  w'here  it  is 
claimed  a  decree  has  been  violated.  Fer- 
guson V.  Wheeler  (1904)  126  Iowa,  111, 
101  N.  W.  138,  not  stating  whether  the 
contempt  was  civil  or  criminal. 

In  contempt  for  a  publication  upon 
pending  proceedings,  the  court  has  ju- 
dicial knoAvledge  that  the  particular  pro- 
ceeding is  pending.  State  v.  Bee  Pub. 
Co.  (1900)  60  Neb.  288,  50  L.R.A.  195,  83 
Am.  St.  Rep.  531,  83  X.  W.  204. 
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Li  Burke  v.  Territory  (1894)  2  Okla. 
499,  37  Pac.  829,  a  proceeding  for  con- 
tempt for  a  publication  regarding  a  pend- 
ing matter  in  court  where  the  publica- 
tion was  admitted,  it  was  held  that  the 
court  could  take  judicial  notice  of  its 
proceedings,  and  as  all  the  matters  of 
fact  which  the  court  found  were  matters 
that  were  either  admitted  by  the  defend- 
ant's answer  or  of  which  the  court  could 
take  judicial  knowledge,  that  therefore 
the  allegation  by  the  accused  that  he 
was  entitled  to  have  the  evidence  against 
him  produced  and  an  opportunity  to  re- 
fute it  must  fail. 

On  the  other  hand,  in  State  v.  Broome 
(1897)  61  N.  J.  L.  115,  38  Atl.  841,  in  a 
proceeding  to  punish  for  contempt  in  dis- 
obeying the  stay  implied  in  a  writ  of 
certiorari  which  brought  up  for  review  a 
city  ordinance,  the  court  held  that  as 
the  proofs  submitted  contained  neither 
the  ordinance  nor  the  writ,  the  rule  to 
show  cause  must  be  discharged,  as  this 
was  not  a  proceeding  for  private  relief, 
saying :  ''When  the  purpose  is,  as  in  the 
present  case,  merely  to  punish  a  party 
for  an  alleged  disregard  of  the  authority 
of  the  X  court,  the  proceeding  is  quasi 
criminal,  and  entirely  distinct  from  the 
suit  out  of  which  it  sprang." 

The  court  cannot  take  judicial  notice 
that  its  clerk,  accused  of  contempt  in 
disobeying  an  order  requiring  him  not 
to  destroy  ballots,  knew  and  understood 
the  contents  of  the  order,  although  the 
same  judge  claimed  that  he  explained  it 
to  the  clerk  when  it  was  made.  Dines 
v.  People  (1891)  39  111.  App.  665. 

In  Myers  v.  State  (1889)  46  Ohio  St. 
473,  15  Am.  St.  Rep.  638,  22  N.  E.  43,  it 
was  held  that  the  court  erred  in  assum- 
ing to  take  judicial  notice  of  the  facts 
forming  the  ground  of  a  previous  pro- 
ceeding for  contempt,  and  of  the  re- 
spondent's being  adjudged  guilty;  and 
that  this  was  none  the  less  so  although 
both  proceedings  may  have  been  before 
the  same  judge.  The  court  stated  that, 
if  the  facts  were  competent,  they  were 
the  subject  of  evidence. 

Otl&er  acts  of  oontempt. 

In  Rogers  Mfg.  Co.  v.  Rogers  (1871) 
38  Conn.  121,  a  question  of  contempt  for 
disobedience  of  an  injunction,  the  court 
said:  "Another  question  submitted  re- 
lates to  the  admissibility  in  evidence  of 
other  acts  of  contempt  than  those 
charged.  Evidence  of  this  kind  is  in 
general  inadmissible.  If,  however,  the 
party  accused  seeks  to  mitigate  his  of- 
fense, by  showing  that  he  acted  under  in- 
nocent mistake,  or  by  inadvertence,  then 
L.R.A.1917B. 


evidence  might  be  proper  to  show  the 
purpose  and  spirit  of  the  party  in  doing 
the  acts  specifically  charged." 

In  Re  Pite  (1912)  11  Ga.  App.  665,  76 
S.  E.  397,  it  was  held  that  "on  a  trial  for 
contempt  in  writing  and  publishing  a 
newspaper  article,  a  subsequent  article 
written  and  published  by  the  respondent, 
relating  to  the  same  subject  matter,  and 
which  in  substance  repeats  the  offense 
for  which  he  is  on  trial,  is  admissible  in 
evidence,  as  illustrative  of  the  question 
of  intent." 
Aeoomplioe. 

Under  the  California  statute  a  convic- 
tion for  contempt  will  not  lie  on  the 
uncorroborated  testimony  of  an  accom- 
plice. Re  Buckley  (1886)  69  Cal.  1.  See 
also  Re  Taylor  (1886)  2  Oal.  Unrep.  648, 
10  Pac.  88. 

In  French  v.  Com.  (1906)  30  Ky.  L. 
Rep.  98,  97  S.  W.  427,  it  was  held  that, 
a  criminal  contempt  being  a  misdemean- 
or, all  accomplices  were  principals,  and 
consequently  it  could  not  be  claimed  that 
the  jury  should  be  instructed  that  there 
could  be  no  conviction  on  the  uncorrob- 
orated testimony  of  an  accomplice  (this 
being  a  case  necessary  for  a  trial  by 
jury,  as  the  punishment  was  greater  than 
allowed  by  the  statute  without  a  jury), 
but  the  court  held  that  the  guilt  was 
fully  shown  without  the  testimony  of 
the  alleged  accomplice. 
Knowledge  of  order. 

In  declining  to  commit  the  respondent 
for  criminal  contempt  as  disobeying  an 
injunction,  the  court  said  in  Dowagiac 
Mfg.  Co.  V.  Minnesota  Moline  Plow  Co. 
(1903)  124  Fed.  736:  "It  is  true  in  a 
civil  case  parties  to  a  suit  are  held  to 
the  obligation  of  taking  notice  of  all  or- 
ders and  judgments  in  the  case,  and  their 
civil  liabilities  will  rest  upon  their  duty 
of  taking  such  notice;  but  I  do  not  think 
they  can  be  convicted  criminally  upon 
any  presumption  of  that  kind.  It  must 
be  shown,  in  order  to  convict  them,  that 
they  had  actual  knowledge,  and  that 
there  was  an  intentional  violation  of  the 
order  for  an  injunction.'* 

For  necessity  and  sufficiency  of  notice 
of  injunction  to  render  one  not  a  party 
guilty  of  contempt  in  disobeying  it,  see 
the  note  to  Garrigan  v.  United  States,  23 
L.R.A.(N.S.)  1295. 
Confining   evidence   to  ohmrs^. 

Where  the  statute  makes  the  filing  of 
ah  affidavit  charging  the  commission  of 
a  constructive  contempt  a  prerequisite 
to  the  institution  of  proceedings,  testi- 
mony offered  by  the  state  or  by  a  relator 
must  be  confined  to  and  correspond  with 
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the  sworn  statement,  and  the  examina- 
tion in  a  case  of  disobedienoe  of  an  or- 
der must  be  confined  to  show  a  violation 
of  the  order  of  the  court  in  the  manner 
stated;  and  it  is  error  in  criminal  con- 
tempt to  show  a  violation  in  a  manner 
different  from  that  stated  in  the  affidavit. 
State  V.  Sieber  (1907)  49  Or.  1,  88  Pac. 
313,  the  court  stating  that  in  such  a  case 
the  affidavit  might  be  amended  by  a  re- 
verification,  which,  however,  was  not 
done. 

A  proceeding  for  contempt  against  a 
person  not  a  party  to  an  action  for  the 
disobedience  of  an  injunction  granted 
therein  is  a  criminal  proceeding,  and  the 
accused  is  entitled  to  be  informed  of  "the 
nature  and  caifse  of  the  accusation'' 
against  him,  and  to  be  tried  on  the  charge 
as  made,  and  on  no  other  charge.  Re 
Reese  (1901)  47  C.  C.  A.  87,  107  Fed. 
W2,  14  Am.  Crim.  Rep.  253,  where  the 
theory  of  the  charge  was  that  the  ac- 
cused disobeyed  an  order  against  him, 
and  the  theory  of  the  conviction  was 
that,  while  the  order  was  not  against 
him,  he  obstructed  justice  by  not  obey- 
ing it. 

"Contempt  being  a  criminal  proceed- 
ing, and  the  party  being  entitled  to  know 
with  what  he  is  charged,  it  will  not  be 
presumed  that  he  was  held  guilty  of  some 
act  not  specifically  alleged  in  the  affidavit 
or  fairly  covered  thereby.  The  offense 
being  criminal  in  its  nature,  both  the 
charge  and  the  finding  and  judgment  of 
the  court  thereon  are  to  be  strictly  eoA- 
strued  iu  favor  of  the  accused." 
Schwarz  v.  Superior  Ct.  (1896)  111  OaL 
106,  43  Pac.  580. 

But  in  State  v.  McCarley  (1906)  74 
£aiL  874,  87  Pac.  743,  where  the  con- 
tempt was  for  violation  of  an  injunction, 
and  is  not  characterized  as  civil  or  crim- 
inal, it  was  held  that  there  was  no  error 
in  holding  the  respondent  guilty  of  acts 
other  than  those  charged  in  the  affidavit 
on  which  the  attachment  was  granted, 
and  which  were  charged  in  subsequent 
affidavits.  The  court  said:  ^^The  hear- 
ing waa  continued  for  several  weeks,  so 
that  appellant  was  informed  of  the  na* 
tore  of  the  charge.  If  he  had  been  com** 
pelled  to  go  to  trial  at  once  upon  the 
offense  charged  in  the  accusation,  he 
Might,  with  some  reason,  complain  that 
it  was  not  the  same  violation  which  the 
proseentor  had  in  mind  when  the  war- 
rant issued,  and  against  which  he  was 
expected  to  defend.  Appellant  was  en- 
titled to  know  the  nature  of  the  charge 
against  him  and  to  have  an  opportunity 
to  make  hia  defense.  His  rights  were' 
L.RA.1917B.  9 


fully  protected  in  these  respects.  He 
was  g^ven  a  fair  trial.  The  evidence 
clearly  established  that  he  was  guilty  of 
repeated  violations  of  the  injunction." 

Resoiie. 

In  State  v.  Ackerson  (1855)  25  N.  J. 
L.  200,  where  the  defendant  was  arrested 
by  the  sheriff  and  rescued  the  court 
said :  ''A  rescue  is  deemed  an  offense  of 
such  a  nature  that,  whenever  the  sheriff 
makes  return  of  anyone  having  been 
guilty  of  it,  the  court  will  grant  an  at- 
tachment against  such  person,  in  the  first 
instance  (1  Sellon,  Pr.  134),  and  will 
proceed  to  punish  him,  without  going 
through  the  ordinary  course  of  his  being 
examined  on  interrogatories,  as  no  de- 
nial on  such  interrogatories  will  excuse 
him.  (Rex  v.  Elkins  (1767)  4  Burr. 
2129,  98  Eng.  Reprint,  110.)  The  return 
of  the  sheriff  is  of  itself  a  conviction  of 
the  rescue.  It  is  conclusive  evidence  of 
the  fact,  and  if  it  be  false  the  remedy  is 
against  the  sheriff  for  a  false  return.'' 

VII.  Miscellaneous. 

In  Parks  v.  Johnson  (1892)  86  Iowa, 
475,  53  N.  W.  285,  where  the  contempt  is 
not  designated  as  civil  or  criminal,  it  was 
held  proper  to  use  in  the  contempt  pro- 
ceeding as  admissions  the  statements  of 
the  respondent  made  as  a  witness  in 
supplementary  proceedings,  although  the 
statute  provided  that  "all  examinations 
and  answers  under  this  chapter  shall  be 
on  oath,  and  no.  person  shall,  on  such 
examination,  be  excused  from  answering 
any  question  on  the  ground  that  his  ex- 
amination will  tend  to  convict  him  of  a 
fraud,  but  his  answers  shall  not  be  used 
as  evidence  against  him  in  a  prosecution 
for  such  fraud."  The  court  said :  "The 
argument  is  'that  the  word  "fraud"  is 
synonymous  with  the  phrase  "criminal 
offense,"  for  the  reason  that  the  phrase 
in  this  section,  "convict  him  of  a  fraud," 
must  mean  conviction  of  a  criminal  of- 
fense, as  the  word  "convict"  is  only  ap- 
plicable to  some  crime.'  ■  If  it  should  be 
coneeded  that  the  word  'fraud'  would 
have  application  to  some  criminal  of- 
fense, it  would  not  avail  the  plaintiff, 
because  we  cannot  hold  that  the  word 
was  used  for  'criminal  offenses'  general- 
ly. It  is  never  so  used.  It  would  be  an 
unnatural  use  of  the  world.  The  con- 
tempt proceeding  in  no  manner  involved 
the  question  of  fraud,  and  nothing  in 
the  section  rendered  the  testimony  in- 
competent." 

It  is  proper  in  criminal  contempt  to 
take  evidenee  before  an  examiner.  Mer- 
diants'  Stock  &  Grain  Co.  v.  Board  of 
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Trade  (1912)  120  C.  C.  A.  582,  201  Ped. 
20. 

The  following  cases  are  of  interest  in 
connection  with  the  general  subject: 

In  a  case  where  the  proceeding  for 
contempt  is  for  acts  committed  out  of 
the  presence  of  the  court,  and  the  pro- 
ceeding is  not  in  furtherance  of  the 
remedy  sought  in  a  suit  or  in  enforce- 
ment of  the  orders  or  decrees  of  the 
court,  but  to  maintain  the  authority  of 
the  court  and  uphold  the  administration 
of  justice,  if  the  answer  admits  the  ma- 
terial facts  charged  to  be  true  and  the 
facts  constitute  a  contempt  of  court, 
punishment  is  imposed  upon  the  answer. 
People  V.  Seymour  (1916)  272  HL  295, 
111  N.  E.  1008. 

Refusal  to  permit  a  man  charged  with 
contempt  by  publications  respecting  evi- 
dence in  a  judicial  trial,  to  show  in  de- 
fense that  the  publications  were  true, 
and  for  this  purpose  to  disprove  the  ac- 
curacy of  the  reporter's  notes  which  have 
been  offered  against  him,  is  such  a  de- 
privation of  the  constitutional  right  to 
make  a  defense  as  to  be  a  denial  of  due 
process  of  law.  McClatchy  v.  Superior 
Ct.  (1897)  119  CaL  413,  39  L.R.A.  691, 
51  Pac  696 

In  Ex  parte  Nelson  (1913)  251  Mo. 
63,  157  S.  W.  794,  contempt  for  publica- 
tion of  a  certain  article,  the  answer  of 
the  respondent  was  filed  the  day  before 


the  time  set  for  the  hearing,  and  the 
judge,  with  the  answer  before  him,  the 
night  before  the  hearing,  then  wrote  his 
opinion  and  stated  that  he  did  this  be- 
cause he  knew  that  no  testimony  could 
be  offered  in  the  remotest  way  tending 
to  prove  the  truth  of  the  article,  etc.  It 
was  held  that  the  respondent  must  be 
discharged,  and  the  conviction  annulled, 
as  he  was  convicted  without  due  process 
of  law,  that  is  to  say,  that  he  was  tried 
and  found  guilty  in  his  absence  without 
an  opportunity  to  introduce  any  evidence 
or  otherwise  to  be  heard  therein;  the 
appellate  court  considering  that  the  trial 
was  held  in  the  night  when  the  judge 
wrote  the  opinion. 

In  Re  Dingley  (1914)  182  Mich.  44, 
148  N.  W.  218,  where  the  respondent 
was  convicted  of  contempt  in  making  a 
certain  publication,  and  was  not  given 
time  to  show  the  truth  of  it,  the  appel- 
late court  dismissed  the  proceeding  on 
the  ground  that  the  respondent  had  not 
been  given  his  proper  day  in  court. 

Where  in  a  proceeding  to  punish  for 
contempt  for  a  certain  publication,  at- 
tachment was  issued  without  any  pre- 
liminary proofs  or  affidavits,  no  affidavit 
or  proof  was  given  by  the  respondent, 
and  no  proof  given  against  him,  the  con- 
viction was  set  aside.  Ra  Holt  (1893) 
55  N.  J.  L.  384,  27  Atl.  909.       B.  B.  B. 
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UNITED  STATES  CIRCUIT  COURT  OP 
APPEALS,  FIFTH  CIRCUIT. 

PARLIN    &    ORENDORFF    IMPLEMENT 
COMPANY  et  al. 

V. 

R.  L.  MOULDEN,  Trustee  of  A.  B.  Andrews, 

Bankrupt. 

(142  C.  C.  A.  517,  228  Fed.  111.) 

liien  ^  promise  to  pay  out  of  specified 
fund. 

A  promise  hv  an  insolvent  to  pay  specified 
creditors  out  of  the  proceeds  of  insurance 
on  property  which  has  been  destroyed  by 
fire  gives  them  a  lien  on  such  proceeds 
which  they  may  follow  into  property  in 
which  he  has  attempted  to  invest  them  as  a 
homestead.. 
for  other  cases,  see  TAenSj  I.  in  Dig.  1-52 

N.8. 

(December  1,  1915.) 


PETITION  by  creditors  of  A.  B.  AndrcTrs, 
bankrupt,  to  review  an  order  of  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Texas  (Russell,  Dis- 
trict Judge),  affirming  an  order  of  the  ref- 
eree allowing  an  exemption  of  homestead  to 
him.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pardee  and  Walker,  Cir- 
cuit Judges,  and  Speer,  District  Judge. 

Messrs.  Francis  Marion  EttacrldgCf 
Joseph  Manson  McCormick,  and  Henri 
Louie  Brombercrt  for  petitioners: 

While  the  mere  use  of  nonexempt  pro])- 
erty  in  the  acquisition  of  a  residence  will 
not  prevent  the  homestead  character  from 
attaching  thereto  when  occupied  by  the  head 
of  a  family,  yet  the  use  of  only  such  funds 
therefor,  after  a  promise  to  creditors  to  use 
them  in  the  payment  of  d^ts,  on  which 
promise  the  creditors  have  relied  and  re- 
frained from  using  legal  means  for  the  col- 


Note.  —  Parlin  &  O.  Implement  CJo.  v. 
MouLOEN  seems  to  be  a  case  of  first  im- 
pression as  to  right  to  follow  into  a  home- 
stead a  fund  which  has  been  specifically 
promised  to  be  devoted  to  payment  of  debta^ 
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though  tlie  tlieory  of  an  equitable  lien  by 
which  the  right  was  sustained  in  that  case 
has  received  many  other  specific  applica- 
tions, as  is  shown  in  the  foregoing  opinion. 
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lection  of  tlieir  debts,  oonfititutes  actual 
fraud,  and  wiU  prevent  the  exempt  cliarac- 
ter  of  the  property  from  attaching  to  it. 

Re  Wright,  3  BisB.  359,  Fed.  Cas.  No. 
J8,067;  Re  Lanuner,  7  Bias.  269,  Fed.  Cas. 
Xo.  8,031;  Pratt  v.  Burr,  6  Bias.  36,  Fed. 
Cas.  No.  11,372;  Re  Sauthoff,  8  Bias.  35, 
Fed.  Cas.  No.  12,380;  Re  Bpothroyd,  Fed. 
Cas.  No.  1,652;  Re  Wood,  147  Fed.  877;  Ro 
l^tsou,  84  C.  C.  A.  582,  157  Fed.  78 ;  North 
V.  Sliearn,  15  Tex.  175;  Re  Gerber,  26  Am. 
Bankr.  Rep.  608;  McGahan  v.  Anderson, 
51  C.  C.  A.  02,  113  Fed.  115. 

Respondent,  after  promising  to  make  set- 
tlement with  his  creditors,  became  the  trus- 
tee of  an  express  trust  of  wliich  he  was  the 
grantor,  the  insurance  policies  and  their 
proceeds  the  subject  matter,  and  the  cred- 
itors the  beneficfaries,  and  he  could  not, 
of  liis  volition,  teiminate  the  trust,  nor, 
with  this  trust  fund,  aequire  homestead  or 
other  exempt  property. 

Oliver  v.  Piatt,  3  How.  333,  11  L.  ed.  622; 
Thompson  v.  Caruthers,  02  Tex.  530,  50  S. 
W.  331;  Howison  v.  Baird,  145  Ala.  683, 
40  So.  94 ;  39  Cyc.  66-248. 

Homestead  rights  cannot  be  acquired  in 
property  purchased  with  trust  funds. 

Farmer  v.  Simpson,  6  Tex.  303;  Gage  v. 
Xcblett,  67  Tex.  378 ;  Jones  v.  Male,  26  Tex. 
Civ.  App.  181,  62  S.  VV.  827;  Johnston  v. 
Arrendale,  30  Tex.  Civ.  App.  504,  71  S.  VV. 
45;  Parriss  v.  Hughes,  50  Tex.  Civ.  App. 
loo,  309  S.  W.  1140;  Wallis  v.  Wendler,  27 
Tex.  Civ.  App.  236,  65  S.  W.  43 ;  Wright  v. 
Straub,  64  Tex.  66 ;  Arnold  v.  Chamberlain, 
14  Tex.  Civ.  App.  634,  39  8.  W.  201 ;  West 
End  Town  Co.  v.  Origg,  93  Tex.  467,  66  S. 
W.  49,  747. 

When  once  a  homcatead  has  been  acquired 
free  of  liens,  no  lien  can  be  placed  on  it 
without  the  consent  of  the  wife,  nor  then 
except  for  specific  purposes ;  and,  as  a  corol- 
lary thereto,  acts  of  the  husband  not  par- 
ticipated in  by  the  wife  are  ineffieient  to 
place  a  lien  on  the  homestead  by  estoppel. 

Cahill  V.  Dickson,  —  Tex.  Civ.  App.  — ,  77 
S.  W.  289;  Shepherd  v.  White,  }1  Tex.  364, 
16  Tex.  172;  Moorea  v.  Wills,  60  Tex.  109, 
5  S.  W.  675;  Portwood  v.  Newberry,  79 
Tex.  337,  15  S.  W.  270;  Wynne  v.  Hudson, 
6«  Tex.  1,  17  S.  W.  110;  House  v.  Phelan, 
83  Tex.  596,  19  S.  W.  140. 

Messrs.  R.  R.  Neyland,  R.  O.  Merriti, 
and  N.  E.  Peak  for  respondent. 

Walker,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

On  May  6,  1918,  prior  to  the  institution 
of  the  bankruptcy  proceedings,  the  bank* 
rupt's  stock  of  merchandise  was  destroyed 
^7  fire.  It  was  insured  to  the  amount  of 
^;000,  but  the  bankrupt  then  owed  more 
tlian  this  amount.  He  had  previously  as-  * 
L-R.A.lonB. 


signed  the  policies  to  a  bank  to  secure  his 
indebtedness  to  it  of  about  $1,560.  Imme- 
diately after  the  lire  the  bankrupt  com- 
municated with  his  principal  creditors  by 
telephone  and  by  letter,  made  mention  of 
the  lire  and  of  the  insurance  he  lield,  and 
stated  that  as  soon  as  he  got  the  insurance 
money  he  would  pay  his  creditors  as  far  as 
it  would  go.  In  a  short  time  he  collected 
$4,050.10  on  the  policies,  and  used  the  part 
of  that  amount  remaining  after  the  payment 
of  the  debt  to  the  bank  in  the  purchase  of  a 
homestead.  The  referee  stated  his  conclu- 
sions as  follows:  "The  evidence  discloses 
that  immediately  after  the  iirc  the  bank- 
rupt by  phone  and  by  letter  notified  his 
creditors  thereof  and  caused  tliem  to  be- 
lieve that  as  soon  as  he  collected  his  fire 
insurance  he  would  settle  with  them  in  full 
or  in  part,  at  least.  The  creditors  rested 
upon  this  belief  and  took  no  steps  to  fix 
a  lien  by  process  of  law  upon  the  debtor's 
assets.  The  bankrupt  testified  at  this  time 
it  was  his  intention  to  apply  his  insurance 
upon  his  debts,  and  there  is  noticing  in  evi- 
dence to  contradict  this,  except  his  failure 
to  carry  it  out;  but  that  later  he  and  hia 
wife  decided  to  invest  a  larger  part  of  the 
money  as  a  homestead.''  ^ 

It  was  adjudged  by  the  court  that  the  real 
estate  so  purchased  by  the  bankrupt  was  his 
homestead,  that  it  was  not  a  part  of  thn 
bankrupt  estate,  and  that  it  could  not  be 
subjected  to  the  payment  of  his  debts.  ^ 

Tlie  bankrupt's  communications  with  hi» 
creditors  after  the  fire  had  reference  to  spe- 
cific personal  property  of  which  he  was  tlio 
owner,  and  clearly  manifested  his  agree- 
ment to  charge  that  specific  property  with 
the  payment  of  his  debts.  As  matters  stood 
when  these  statements  were  made,  it  was 
open  to  the  creditors  by  attachment  or  gar- 
nishment proceedings  to  subject  the  policies 
of  insurance,  or  the  amounts  payable  on 
them,  to  liens  in  their  favor.  The  debtor  a 
voluntary  undertaking  to  dedicate  to  the 
payment  of  his  debts  the  collections  to  be 
made  on  those  choses  in  action  was  cal> 
culated  to  induce  his  creditors  to  forego 
legal  proceedings  looking  to  the  same  end. 
What  he  did  stands  upon  a  different  foot- 
ing from  a  mere  promise  by  him  to  pay 
his  debts,  unaccompanied  by  a  reference  Xm 
specified  property  and  a  manifestation  of  an 
intent  to  charge  it.  Under  familiar  prin- 
ciples, a  court  of  equity  gives  to  an  agree* 
ment  that  certain  property  sliall  be  ap- 
propriated to  the  payment  of  an  indebted* 
neas  the  effect  of  creating  a  charge  upon 
that  property]  "The  doctrine  may  be  stated 
in  its  most  general  form,  that  every  express 
executory  agreement  in  writing,  whereby  the 
contracting  party  sufficiently  indicates  an 
intention  to  make  some  particular  property,. 
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real  or  personal,  or  fund,  therein  described 
or  identified,  a  security  for  a  debt  or  other 
obligation,  or  wliereby  the  party  promises  to 
convey  or  assign  or  transfer  the  property 
as  security,  creates  an  equitable  lien  upon 
the  property  so  indicated,  which  is  enforce- 
able against  the  property  in  the  hands,  not 
only  of  the  original  contractor,  but  of  his 
heirs,  administrators,  executors,  voluntary 
assignees,  and  purchasers  or  encumbrancers 
with  notice.  Under  like  circumstances  a 
merely  verbal  agreement  may  create  a  simi- 
lar lien  upon  personal  property.  The  ulti- 
mate grounds  and  motives  of  this  doctrine 
are  explained  in  the  preceding  section;  but 
the  doctrine  itself  is  clearly  an  application 
of  the  maxim,  *Equity  regards  as  done  that 
which  ought  to  be  done.'  In  order,  how- 
ever, that  a  lien  may  arise  in  pursuance  of 
this  doctrine,  the  agreement  must  deal  with 
some  particular  property,  either  by  identify- 
ing it,  or  by  so  describing  it  that  it  can  be 
identified,  and  must  indicate  with  sufficient 
clearness  an  intent  that  the  property  so  de- 
scribed, or  rendered  capable  of  identification, 
is  to  be  held,  given,  or  transferred  as  se- 
curity for  the  obligation."  3  Pom.  Eq.  Jur. 
3d  ed.  §  1235. 

I  The  above  statement  was  quoted  with  ap« 
proval  in  the  opinion  rendered  in  the  case 
of  Walker  v.  Brown,  166  U.  S.  654,  664,  41 
L.  ed.  865,  870,  17  Sup.  Ct.  Rep.  453,  and 
the  doctrine  announced  was  there  so  ap- 
plied as  to  lead  to  the  holding  that  certain 
bonds  were  subjected  to  a  charge  for  the 
payment  of  debts  owing  by  a  third  party  as 
a  consequence  of  a  statement  made  with 
reference  to  them  by  their  owner  in  a  let- 
ter to  the  creditor  which  did  not  more  clear- 
ly indicate  that  they  were  to  stand  as 
security  for  such  debts  than  the  above  re- 
ferred'to  statements  of  the  bankrupt  in- 
dicated that  the  collection  on  his  insurance 
policies  were  to  be  applied  to  the  payment 
of  his  debts.  The  same  doctrine  was  ap- 
plied in  the  case  of  Fourth  Street  Nat.  Bank 
v.  Yardley,  166  U.  S.  634,  41  L.  ed.  855,  17 
Sup.  Ct.  Rep.  439,  with  the  result  that  it 
was  there  held  that  the  circumstances  of 
the  giving  of  a  check  by  one  bank  to  an* 
other  were  such  that  the  transaction  had 
the  effect  of  creating  an  equitable  assign- 
ment of  or  lien  upon  the  deposit  against 
which  the  check  was  drawn,  and  was  not 
governed  by  the  general  rule  that  a  check, 
drawn  in  the  ordinary  form,  does  not,  as 
between  the  maker  and  the  payee,  constitute 
an  equitable  assignment  pro  tanto  of  an  in- 
debtedness owing  by  the  bank  upon  which 
the  check  has  been  drawn.  In  the  course 
of  the  opinion  rendered  in  that  case  it  was 
said :  '^Whilst  an  equitable  assignment  or 
Hen  will  not  arise  against  a  deposit  account 
Bolely  by  reason  of  a  check  drawn  against 
L.R.A.1917B. 


the  same,  yet  the  authorities  establish  that 
if,  in  the  transaction  connected  with  the 
delivery  of  the  check,  it  was  the  under- 
standing and  agreement  of  the  parties  that 
an  advance  about  to  be  made  should  be  a 
charge  on  and  be  satisfied  out  of  a  specified 
fund,  a  court  of  equity  will  lend  its  aid  to 
carry  such  agreement  into  effect  as  against 
the  drawer  of  the  check,  mere  volunteers, 
and  parties  charged  with  notice."  Fourth 
Street  Nat.  Bank  v.  Yardley,  supra,  166  U. 
S.  page  644. 

The  frequency  of  the  application  in  the 
Federal  courts  of  the  doctrine  in  question 
is  indicated  by  the  citations  which  accom- 
pany the  above-quoted  and  the  two  succeed- 
ing sections  of  Mr.  Pomeroy's  text.  In  the 
section  of  that  work  (§  1234)  which  is  re- 
ferred to  in  the  above  quotation  as  con- 
taining a  statement  of  the  ultimate  grounds 
and  motives  of  the  doctrine  it  is  said:  "In 
a  large  class  of  executory  contracts,  express 
and  implied,  which  the  law  regards  as  creat- 
ing no  property  right,  nor  interest  analo- 
gous to  property,  but  only  a  mere  personal 
right  and  obligation,  equity  recognizes,  in 
addition  to  the  personal  obligation,  a  pe- 
culiar right  over  the  thing  concerning  which 
the  contract  deals,  which  it  calls  a  Hien,' 
and  which,  though  not  property,  is  analo- 
gous to  property,  and  by  means  of  which 
the  plaintiff  is  enabled  to  follow  the  identi- 
cal thing,  and  to  enforce  the  defendant'^ 
obligation  by  a  remedy  which  operates  di- 
rectly upon  that  thing.  The  theory  of  equi- 
table liens  has  its  ultimate  foundation, 
therefore,  in  contracts,  express  or  implied, 
which  either  deal  with  or  in  some  manner 
relate  to  specific  property,  such  as  a  tract 
of  land,  particular  chattels  or  securities,  a 
certain  fund,  and  the  like." 

That  the  bankrupt's  agreement  with  his 
creditors  as  to  the  application  of  the 
amounts  to  be  collected  on  his  insurance 
policies  was  such  a  contract  as  is  described 
in  that  statement  seems  plain.  What  he 
did  amounted  to  an  unequivocal  dedication 
of  the  proceeds  of  the  policies,  so  far  as  they 
were  subject  to  his  control,  to  the  pay- 
ment of  his  debts.  This  had  the  effect  of 
conferring  upon  the  creditors  with  whom 
he  communicated  a  right  over  the  thing 
concerning  which  the  contract  dealt,  and  of 
enabling  them,  in  a  court  which  applies 
equitable  doctrines,  to  follow  the  identioal 
thing,  and  to  enforce  the  bankrupt's  obliga- 
tion by  a  remedy  which  operates  directly 
upon  that  thing.  In  other  words,  those 
creditors  were  entitled  to  have  the  proceeds 
of  the  insurance  policies  applied  as  the 
bankrupt  agreed  that  they  should  be  ap- 
plied,— ^to  treat  that  as  having  been  done 
which  had  been  agreed  to  be  done.  This 
right  existed  against  those  proceeds  when 
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they  were  by  the  bankrupt,  in  violation  of , 
his  agreement,  invested  in  real  estate.  See 
Goodnough  Mercantile  &  Stock  Co.  v.  Gallo- 
way (D.  C.)  171  Fed.  940;  Wilder  v.  Watts 
(D.  C.)  138  Fed.  426.  The  homeetead  rights 
acquired  by  the  bankrupt  and  his  wife  in  | 
that  property  were  subordinate  to  the  rights 
of  the  creditors  in  the  fund  made  use  of  in 
making  that  investment.  Thp  assertion  of 
the  homestead  riglits  cannot  be  allowed  to 
defeat  the  prior  and  superior  rights  of  the 
creditors  to  follow  the  fund  into  the  prop- 
erty in  which  it  was  so  improperly  invested, 
and  to  subject  that  property  to  the  charge 


to  which  the  money  used  in  the  purchase 
was  subject  when  tlie  purchase  was  made. 
It  follows  that  the  prayer  of  the  petition 
to  superintend  and  revise  should  be  granted, 
and  the  ruling  presented  for  review  re- 
versed; and  it  is  so  ordered. 

Petition  for  rehearing  denied  January  4, 
1916. 

Petition  for  a  writ  of  certiorari  denied  by 
the  Supreme  Court  of  the  United  States, 
April  24,  1916  (241  U.  S.  669,  60  L.  ed. 
1230,  36  Sup.  Ct.  Rep.  553). 
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FRANK  MELVILLE,  Appt., 

V. 

MINNIE  ROLLWAGE. 

(171  Ky.  607,  188  S.  W.  638.) 

.Automobile  —  signal  of  traffic  oflicer  ~ 
duty  as  to  care. 

1.  The  signal  of  a  traffic  officer  to  an 
automobilist  to  cross  a  street  intersection 
does  not  absolve  him  from  the  duty  of 
sounding  a  warning,  slowing  his  speed,  or 
otherwise  exercising  reasonable  care  for  the 
safety  of  pedestrians  on  the  opposite  foot 
crossing. 

For  other  caseSt  see  AutoniohileSf  II.  a,  in 
Dig.  1-52  A'.  S. 

Higliway  —  standiag  on  crosswallc  -« 
negligence. 

2.  A  pedestrian  is  not  negligent  per  se  in 
stopping  at  a  point  upon  a  crosswalk  to 
await  the  passage  of  a  street  car,  to  which 
he  had  proceeded  after  satisfying  himself 
that  no  automobile  was  in  the  immediate 
vicinity,  without  tliereafter  keeping  a  con- 
stant watch  for  the  approach  of  such  vehicles. 
For  other  cases,  see  Automobiles,  U,  b,  in 

Dig.  1-52  y,  8. 

Dunmges  ^  permanent  injuries. 

3.  Damages  for  permanent  injuries  may 
be  awarded  to  one  having  a  rib  torn  loose 
and  a  floating  kidney  as  a  result  of  a  negli- 
gent injury,  where  the  attending  physicians 
testify  that  the  injuries  are  permanent. 

For  other  cases,  see  Damages,  IIL  i,  in  Dig. 
l-oi  .V.  8. 

Same  ~  excess  —  floating  kidney. 

4.  $1,250  are  not  excessive  to  allow  for 
permanent  injuries  consisting  of  a  floating 
kidney  and  a  rib  torn  from  its  fastening, 
which  confijke  the  plaintiff  to  his  bed  for 
several  weeks,  where  the  physicians*  and 
hospital  bills  amounted  to  about  $375. 

For  other  cases f  see  Damages,  III.  i,  Jj,  a,  in 
Dig.  1-52  X.  8. 

(October  20,  1016.) 

Xote.  —  For  £iignal  of  traffic  officer  as  af- 
fecting duty  of  travelers  to  exercise  care,  see 
annotation  following  this  case,  post,  137. 
L.R.A.1917B. 


i  PPEAL  by  defendant  from  a  judgment 
A  of  the  Common  Pleas  Branch,  Second 
Division,  of  the  Circuit  Court  for  Jefferson 
Coimty,  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligent  operation  of  an  auto- 
mobile.    Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Hubbard  A  Hnbbard,  for  ap- 
pellant : 

Appellee,  in  attempting  to  cross  Walnut 
street  without  looking  to  see  what  traffic 
was  approaching,  and  by  her  total  disregard 
of  the  traffic  rules  and  signals  of  the  traffic 
officer,  was  guilty  of  contributory  negligence 
such  as  precludes  her  recovery. 

Dolfiuger  v.  Fisliback,  12  Bush,  474;  Gnau 
V.  Ickerman,  166  Ky.  258,  179  S.  W.  217; 
Johnson  v.  Westerfield,  143  Ky.  10,  135  S. 
\T.  425;  Peterson  v.  P.  BallaUne  &  Sons, 
205  X.  Y.  29,  39  L.R.A.(X.S.)  1147,  98 
N.  E.  202;  McCormick  v.  Uesser,  77  N.  J. 
L.  173,  71  Atl.  55;  Davis  v.  John  Breuner 
Co.  167  Cnl.  683,  140  Pac.  586;  Perez  v. 
Sandrowitz,  180  N.  Y.  397,  73  X.  E.  228. 

The  trial  court  erred  in  refusing  to  give 
the  instructions  offered  by  defendant  upon 
the  question  of  the  effect  of  plaintiff's  vio- 
lation of  the  city  traffic  ordinance. 

Foley  v.  Xorthrup,  47  Tex.  Civ.  App.  277, 
105  S.  W.  229;  Denver  Omnibus  &  Cab  Co. 
V.  Mills,  21  Colo.  App.  582,  122  Pac.  798; 
May  V.  Hahn,  22  Tex.  Civ.  App.  305,  54 
S.  W.  416;  jlobinson  v.  Simpson,  8  Houst. 
(Del.)  398,  32  Atl.  287;"  United  States 
Brewing  Co.  v.  Stoltenberg,  211  111.  531,  71 
X.  E.  1081,  17  Am.  Xeg.  Rep.  193. 

Messrs.  U.  O.  Williams  and  £d\vards, 
Ogdeu,  &  Peakt  for  appellee: 

The  questiMi  of  plaintiff's  contributory 
negligenee  was  properly  submitted  to  the 
jury. 

Williams  v.  Benson,  87  Kan.  421,  124 
Pac.  531 ;  T.  B.  Jones  Co.  v.  Pelle,  —  Ky. 
— ,  128  S.  W.  805. 

The  instruction  upon  the  question  of  the 
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effect  of  plaintiff's  violation  of  the  city  traf- 
fic ordinance  properly  submitted  the  law. 

Nettcr  V.  Louisville  R.  Co.  134  Ky.  684, 
121  S.  W.  636;  Gregory  v.  Slaughter,  124 
Ky.  347,  8  L.R.A.{N.S.)  1228,  124  Am.  St. 
Rep.  402,  99  S.  W.  247. 

The  instruction  given  on  the  measure  of 
daroages  was  fully  authorized  under  the 
facts. 

National  Concrete  Constr.  Co.  v.  Duvall, 
153  Kv.  394,  155  S.  W.  757. 

Messrs.  Williams  &  Walker  also  for  ap- 
pellee. 

Settle,  J.,  delivered  the  opinion  of ^  the 
court : 

About  5  o'clock  P.  M.,  October  30,  1914, 
the  appellea,  Minnie  Rollwage,  was  knocked 
down  and  injured  at  the  crossing  of  Fourth 
and  Walnut  streets  in  the  city  of  Louis- 
ville by  an  automobile  owned  and  operated 
by  the  appellant,  Frank  Melville.  Shortly 
thereafter  she  brought  this  action  to  recover 
of  him  damages  for  the  injuries  sustained 
from  the  collision  in  question,  alleging  in 
the  petition  that  they  were  caused  by  ap- 
pellant's negligent  operation  of  the  machine. 
The  latter  answered,  traversing  the  aver- 
ments of  the  petition  and  alleging  contribu- 
tory negligence  on  the  part  of  appellee.  The 
trial  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee  for  $1,250.  Appellant 
complains  of  the  judgments,  hence  this  ap- 
peal. 

It  appears  from  the  evidence  that  ajTpel- 
lee,  a  young  lady  twenty-five  years  of  age, 
was  going  south  on  the  west  side  of  Fourth 
street,  in  company  with  her  sister  and  an- 
other young  lady,  and  that  in  crossing  Wal- 
nut street  the  appellant,  who  was  going  west 
on  Walnut  street  in  his  automobile,  ran  into 
the  appellee,  knocked  her  down,  ran  one 
wheel  of  the  machine  over  her  body,  and 
knocked  the  two  young  ladies  with  her  down 
as  well.  Fourth  street  runs  North  and 
8outh,  and  Walnut  street  east  and  west, 
the  Seelbach  hotel  being  the  southwest 
corner,  Selman's  mercantile  building  on  the 
northwest  corner,  the  Stewart  Dry  Goods 
Company's  building  on  the  southeast  corner, 
and  the  United  Cigar  store  on  the  northeast 
corner.  There  are  double  lines  of  street 
ear  tracks  on  both  Walnut  and  Fourth 
streets.  Not  only  is  every  building  in  this 
vicinity  devoted  to  business  purposes,  but 
the  intersection  of  the  streets  at  this  point 
is  notoriously  the  most  congested  and  busi- 
est intersection  in  Louisville.  The  city 
maintains  at  this  intersection  a  policeman 
or  traffic  officer,  who  constantly  stands  on 
duty  directly  in  the  middle  of  the  street. 
He  uses  a  whistle,  one  sound  of  which  indi- 
cates that  vehicles  and  persons  going  east 
and  west,  or  on  Walnut  street,  shall  have 
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the  right  of  way  over  vehicles  and  persons 
moving  north  and  south,  or  on  Fourth  street. 
Two  blasts  of  the  whistle  indicate  tliat  vehi- 
cles and  persons  moving  north  and  south,  ou 
Fourth  street,  shall  have  the  right  of  way. 
At  the  time  of  the  collision  in  question  ap- 
pellee and  her  two  companions  were  stand- 
ing in  the  space  between  the  two  Walnut 
street  car  tracks,  to  which  point  they  pro- 
ceeded in  the  attempt  to  cross  Walnut  street, 
but  the  stop  made  by  them  was  necessary 
because  an  east-bound  Walnut  street  car 
was  standing  over  the  foot  crossing  im- 
mediately in  front  of  them,  discharging  and 
taking  on  passengers.  The  traffic  officer  had 
just  given  the  signal  for  the  car  to  pass 
over  Fourth  street  and  on  east,  the  con- 
ductor had  rung  the  car  bell  for  the  car 
to  start,  and  it  was  in  the  act  of  starting, 
when  appellee  and  her  companions  were 
struck  by  the  automobile,  coming  .from  the 
east  and  going  at  a  speed  of  10  or  12  miles 
an  hour,  without  slowing  up  for  the  Fourth 
street  intersection  or  giving  any  warning 
whatever.  After  being  momentarily  halted 
by  the  street  car  appellee's  attention  wa^ 
directed  to  the  car,  although  before  she  left 
the  pavement  in  her  rear  she  looked  east 
on  Walnut  street  without  seeing  appellant, 
whose  automobile  was  then  somewhere  on 
the  east  or  opposite  side  of  Fourth  street, 
and  not  in  her  view. 

The  foregoing  facta  were  shown  by  the 
testimony  of  appellee,  her  two  companions, 
and  other  witnesses.  Among  the  latter  wad 
J.  W.  Raymond,  the  traffic  officer,  whose 
position  between  the  point  of  the  accident 
and  the  approaching  automobile  enabled 
him,  better  than  all  others  to  see  what  oc- 
curred. 

His  description  of  the  accident  was  as 
follows: 

Well,  sir,  about  five  or  ten  minutes  after 
5  that  afternoon  there  was  an  East  Walnut 
street  car  going  east,  and  I  blowed  one 
whistle;  that  signified  for  traffic  to  go 
east  and  west.  Mr.  Melville  was  coming 
dowTi  in  his  automobile,  and  this  car  was 
going  east.  The  car  had  started  to  go  up, 
and  Mr.  Melville  came  down  with  his  auto- 
mobile and  these  young  ladies  there  wcro 
standing  on  the  south  side  of  the  car  by 
the  street  car. 

The  court :  South  side  or  north  side  of  tlic 
street  car? 

The  witness:  On  the  north  side.  A.  (con- 
tinued) :  I  hollered  to  him  to  stop;  he 
never  blowed  his  whistle  or  anything,  his 
horn  or  anything,  and  I  hollered  for  him 
to  stop.  Just  as  he  was  about  over  here 
to  that  table  from  the  women^  he  hollered, 
*  "Look  out."  As  he  hollered,  "Look  outl"  he 
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Iiit  them  and  knocked  all  three  of  them 
down. 

Q.  With  reference  to  the  speed  of  his 
automobile,  how  M^as  he  traveling T 

A.  He  was  traveling,  I  judge  it  to  be,  10 
or  12  miles  an  hour. 

Q.  At  that  time,  state,  please,  whether 
Diere  were  many  or  few  people  on  that 
intersection. 

A.  There  were  quite  a  few  people  in  the 
intersection;  yes,  sir. 

Q.  Up  until  the  time  he  hollered  "Look 
out!'*  had  you  heard  any  horn  or  warning 
niven  bv  the  defendant? 

A.  None  whatever.     .     .     . 

Q.  What  were  these  young  ladies  doing 
at  that  time,  when  he  hollered,  'liook  out?" 

A.  They  were  waiting  for  this  car  to  pass 
so  they  could  cross  the  intersection. 

John  Walsburger,  another  police  officer, 
was  also  near  and  witnessed  the  accident. 
His  description  of  the  occurrence  was  as 
follows : 

Q.  Did  you  notice  whether  they  were 
walking  or  standing  still,  or  what  they  were 
<ioing  when  the  automobile  approached 
them? 

A.  They  had  to  stand  still;  the  car  was 
going  east. 

Q.  The  street  cart 

A.  Yes,  sir. 

Q.  Did  you  liear  a  horn  or  any  warning 
given  of  the  approach  of  this  automobile? 

A.  No,  sir;  I  did  not;  only  the  hollering. 

Q.  How  far  was  the  automobile  away 
(rom  these  yoimg  ladies  when  he  hollered? 

A.  Well,  about  5  foot. 

Q.  Can  you  tell  the  jury  about  how  fast 
the  automobile, was  running  at  that  time? 

A.  It  was  going  right  between  10  and 
12  miles  an  hour. 

The  appellant's  theory  of  the  accident 
vras  that  appellee  and  her  companion 
stepped  out  from  the  crowd  of  persons  who 
were  crossing  the  street,  in  front  of  his 
automobile,  when  it  was  only  a  few  feet 
from  them  and  too  late  for  him  to  bring 
hia  car  to  a  standstill  and  avoid  the  acci- 
dent. He  testified  that  he  stopped  his  ma- 
chine on  the  east  side  of  Fourth  street,  and 
<iid  not  again  start  it  until  the  traffic  of- 
ficer gave  the  signal,  following  which  he 
proceeded  across  Fourth  street  down  to  the 
point  of  the  accident,  at  a  slow  rate  of 
&peed;  that  he  sounded  the  horn  of  his 
niachine  upon  starting  it  after  the  signal 
to  move  from  the  officer  was  given,  but  did 
^t  again  sound  it  after  starting,  although 
he  saw,  as  he  admits,  as  many  as  10  or  12 
people  on  the  crossing  where  appellee  was 
injured,  between  the  car  track  and-  pave- 
ment. In  his  opinion,  as  he  stated,  there 
^&8  no  necessity  for  sounding  his  horn,  as 
L.R.A.1917B. 


he  was  on  the  track  over  which  westbound 
cars  run  and  the  congested  condition  of 
the  crossing  did  not  extend  across  the  street 
car  track.  With  reference  to  the  speed  of 
the  automobile  at  the  time  of  the  accident, 
appellant  testified  that  it  was  not  more 
than  3  or  4  miles  an  hour,  in  which  he  was 
corroborated  by  R.  O.  W^ellman,  by  whom  he 
seems  to  have  been  arrested  immediately 
after  the  accident.  Wellman,  on  cross-ex- 
amination, said  he  saw  appellee  and  her 
companions  standing  in  the  street,  await- 
ing the  moving  of  the  street  car  from  the 
crossing,  but  that  they  did  not  step  out  sud- 
denly in  front  of  the  automobile,  as  testi- 
fied by  appellant.  Henry  W.  Newman,  Jr., 
another  witness  for  appellant,  also  ex- 
pressed the  opinion  that,  at  the  time  of  the 
accident,  the  speed  of  the  automobile  did 
not  exceed  8  or  4  miles  an  hour. 

Without  further  discussing  the  evidence 
in  detail  it  is  sufficient  to  say  that  it 
abundantly  justified  the  submission  of  the 
case  to  the  jury.  That  introduced  for  ap- 
pellee, if  believed  by  the  jury,  authorized 
the  conclusion  expressed  by  their  verdict, 
viz.,  that  her  injuries  were  caused  by  ap- 
pellant's negligent  operation  of  his  auto- 
mobile, and  that  she  was  not  guilty  of  such 
contributory  negligence  as  ought  to  have 
prevented  thp  recovery  by  her  of  damages 
for  the  injuries  sustained  by  reason  of  ap- 
pellant's negligence.  The  signal  of  the  traf- 
fic officer,  by  reason  of  which  appellant 
claims  to  have  moved  his  automobile  west- 
wardly  across  Fourth  street  from  the  point 
where  he  had  momentarily  stopped  it  east 
of  that  street,  did  not  relieve  him  of  the 
duty  of  sounding  the  horn  of  his  machine, 
slowing  its  speed,  or  otherwise  exercising 
reasonable  care  for  the  safety  of  pedestrians 
on  the  opposite  foot  crossing,  and  as  much 
of  the  evidence  conduced  to  prove  he  failed 
to  observe  these  duties  after  seeing  a  large 
crowd  of  pedestrians  on  the  intersection, 
and  by  reason  thereof  appellee  was  struck 
by  the  machine  and  injured,  such  failure 
constituted  actionable  negligence.  If,  as 
testified  by  appellee,  she  looked  before  step- 
ping from  the  pavement  to  ascertain  whether 
vehicles  were  approaching  from  the  east  side 
of  Fourth  stteet,  from  which  appellant's 
automobile  came,  and  discovered  none,  she 
was  not  required  thereafter  to  keep  her  eyes 
constantly  turned  in  that  direction,  nor 
was  it  negligence  or  contributory  negli- 
gence per  se  for  her  to  stop  in  the  street  by 
the  side  of  a  standing  street  car  to  await 
its  passage;,  in  obedience  to  a  signal  from 
the  traffic  officer,  given  immediately  before 
or  as  she  stopped.  In  any  event,  the  ques- 
tion whether  appellee  was  guilty  of  con- 
tributory negligence,  as  well  as  that  of  ap- 
pellant's negligence,  should  have  been,  and 
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waa  properly,  submitted  to  the  decision  of 
the  jury  by  the  trial  court.  Hence  the 
peremptory  instruction  directing  a  verdict 
for  appellant,  asked  by  him  at  the  conclu- 
sion of  the  evidence,  was  properly  refused 
by  the  court. 

In  the  very  recent  case  of  Weidner  v. 
Otter,  171  Ky.  167,  188  S.  W.  836,  the  fol- 
lowing general  principles  are  emphasized  as 
applicable  to  an  action  of  the  character 
here  involved:  (1)  It  is  the  duty  of  the 
operator  of  an  automobile  at  street  cros- 
sings,  as  well  as  at  other  places  used  by 
pedestrians,  to  keep  a  lookout,  to  run  his 
machine  at  a  reasonable  rate  of  speed,  and 
to  give  warning  of  its  approach.  (2)  It 
is  the  duty  of  a  pedestrian,  in  crossing  a 
street  used  by  automobiles  and  other  vehi- 
cles, to  exercise  such  care  as  a  person  of 
ordinary  prudence  would  exercise  for  his 
own  safety  in  crossing  a  street  at  such  a 
crossing,  considering  the  amount  and  kind 
of  vehicle  traffic  thereat.  He  is  not  obliged 
as  a  matter  of  law  to  look  or  listen  for  the 
approach  of  automobiles  in  order  to  keep 
out  of  their  way,  and  whether  he  haa  exer- 
cised the  proper  degree  of  care  is  for  a 
jury  to  say  under  all  the  facts  and  circum- 
stances  shown  by  the  evidence  in  the  case. 
(3)  The  pedestrian  and  the  automobilist 
luive  equal  rights  in  streets  that  are  set 
apart  for  the  use  of  vehicles  as  well  as 
for  the  accommodation  of  pedestrians,  and 
each  has  rights  that  the  other  is  bound  to 
respect. 

It  appears  from  the  record  that  appel- 
lant was  permitted  to  introduce  and  read  in 
evidence  on  the  trial  the  following  sections 
of  an  ordinance  of  the  city  of  Louisville: 

''Section  55.  Duties  of  pedestrians. — The 
roadbeds  of  highways  and  streets  are  pri- 
marily intended  for  vehicles,  but  pedestri- 
ans have  tlie  right  to  cross  them  in  safety, 
and  all  drivers  of  vehicles  shall  exercise  all 
proper  care  not  to  injure  pedestrians,  and 
pedestrians,  before  stepping  from  the  side- 
walk to  the  roadbed,  should  look  to  see 
what  is  approaching,  and  shall  not  need- 
lessly interfere  with  the  passage  of  vehi- 
cles. Pedestrians  shall  not  cross  diagonally 
the  intersection  of  any  highway,  and  in 
crossing  shall  be  governed  by  directions  of 
traflic  officers." 

"Section  69.  Obedience  to  traffic  officers, 
etc. — ^Drivers  must  at  all  times  comply 
with  any  direction  given  by  voice,  hand  or 
whistle  of  any  officer  of  the  police  force  as 
to  stopping,  starting,  approaching  or  de- 
parting from  any  place,  and  also  as  to  the 
manner  of  taking  up  or  letting  off  passen- 
gers and  the  loading  and  unloading  of  vehi- 
cles." 

It  is  insisted  for  appellant  that  there 
was  in  the  matter  of  receiving  her  injuries 
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a  violation  by  appellee  of  the  provisions 
of  one  or  both  of  the  above  sections,  and 
that  the  trial  court  erred  in  refusing  in- 
structions Nob.  I,  2,  3,  and  4,  offered  hy  ap- 
pellant, by  which  the  jury  would  have  been 
advised  of  the  effect  to  be  given  in  this  case 
to  the  alleged  violation  of  the  provisions 
of  the  traffic  ordinance.  This  contention 
is  unsound.  As  the  sections  of  the  ordi- 
nance, supra,  are  but  declaratory  of  the 
common  law,  their  provisions  did  not  re- 
quire of  appellant  or  appellee  any  greater 
or  different  degree  of  care  than  that  im- 
posed by  the  law  as  uniformly  applied  by 
this  court  and  clearly  stated  in  the  instruc- 
tions that  were  given  by  the  trial  court; 
and,  although  neither  section  is  named  in 
the  instructions,  the  requirements  of  eacli 
are  embraced  therein.  In  other  words,  the 
law  as  expressed  by  the  instructions  is 
not  in  conflict  with  any  provision  of  the 
ordinance,  and  no  provision  of  either  sec- 
tion authorized  the  negligent  operation  of 
the  automobile  in  the  manner  indulged  in 
by  appellant.  For  the  foregoing  reasons, 
and  because  of  the  misleading  effect  they 
would  probably  have  had  upon  the  jury, 
the  rejection  by  the  court  of  the  instruc- 
tions offered  by  appellant  on  the  subject 
of  the  ordinances  was  proper. 

In  contending  that  in  starting  his  auto- 
mobile from  the  east  side  of  Fourth  street, 
as  was  done  by  him,  appellant  acted  in 
obedience  to  a  requirement  of  §  69  of  the 
ordinance  and  a  signal  given  by  the  traffic 
officer,  his  counsel  ignore  the  negligence 
manifested  by  his  subsequent  conduct.  He 
may  have  been  authorized  to  move  his  au- 
tomobile by  a  signal  from  the  officer,  but 
such  signal  did  not  require  or  authorize 
him  to  move  it  over  the  intervening  street 
and  the  crossing  being  used  by  appellee 
without  giving  the  necessary  warning  of 
its  movements,  or  at  sucli  speed  as  to  make 
its  collision  with  her  unavoidable.  The  street 
car  by  which  appellee's  progress  was  ob- 
structed was  also  put  in  motion  by  the 
same  signal  that  caused  appellant  to  start 
his  automobile,  and  appellee,  ujiou  Btoppi"^ 
to  await  the  passing  of  the  ear,  was  riglit- 
fully  in  possession  of  the  crossing,  and 
all  the  while  in  plain  view  of  appelhint  as 
he  approached  in  his  automobile.  Conse- 
quently her  presence  tJiere  when  struck  by 
the  automobile,  instead  of  constituting 
negligence  per  se,  seems  to  have  been  im- 
peratively necessary,  because  she  could  not 
have  gone  in  front  of  the  moving  street 
car  without  endangering  her  life,  nor  would 
she  liave  had  time  to  return  to  the  pave- 
ment from  which  she  stepped  upon  the 
street,  without  coming  into  collision  with 
appellant's  automobile.  In  leaving  tlie  pave- 
ment   and    going    upon    the    crossing    she 
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obeyed  the  requirements  of  §  55  of  the  ordi- 
Duioe,  by  looking  to  see  what  vehicles  were 
approaching  the  crossing,  at  which  time  ap- 
pellant's automobile  was  not  in  her  view; 
and,  after  going  upon  the  street,  she  could 
not  have  kept  a  constant  lookout  in  either 
direction  for  the  coming  of  vehicles,  be- 
cause she  also  had  to  look  >to  where  she 
valked  after  reaching  the  street,  to  avoid 
eollision  with  other  persons.  It  cannot  there- 
fore be  said  that  her  conduct  in  leaving 
the  pavement  and  proceeding  to  the  place 
of  the  accident  as  she  did,  under  the  cir- 
cumstances,   necessarily    constituted    negli- 


gence. 


The  only  criticism  of  the  instructions  of 
the  trial  court  found  in  the  brief  of  the  ap- 
pellant's oounael  is  directed  at  the  seventh 
and  last  one,  which  objection  we  will  later 
consider.  It  is  their  contenticm,  however, 
that  none  of  the  instructions  should  have 
been  given,  because,  in  their  view  of  the 
case,  there  was  such  a  showing  of  contribu- 
tory negligence  on  the  part  of  appellee  as 
entitled  appellant  to  a  peremptory  instruc- 
tion, directing  a  verdict  for  him-  Our  con- 
sideration of  the  instructions  convinces  us 
that  they  correctly  gave  for  the  guidance  of 
the  jury  all  the  law  applicable  to  the  issues 
of  fact  in  the  case.  In  addition  to  defining 
ordinary  care  and  the  measure  of  damages 
in  the  event  of  a  recovery  by  appellee,  the 
instructions  advised  the  jury  as  to  the  re- 
ciprocal rights  and  duties  of  the  appellant 
and  appellee  in  their  use  of  the  streets,  the 
measure  of  care  required  of  each,  what  acts 
or  oniissions  on  the  part  of  appellant  in 
operating  his  automobile  would  constitute 
actionable  negligence,  entitling  appellee  to 
damages  for  the  injuries,  if  any,  thereby 
caused  her,  and  what  acts  or  omissions 
upon  her  part  would  constitute  negligence 
or  contributory  negligence  that  would  de- 
feat a  recovery.  Our  conclusion  as  to  the 
correctness  and  sufficiency  of  the  instruc- 
tions was  reached  by  application  to  the 
facts  here  presented  of  the  tests  furnished 
by  the  very  latest  decision  of  this  court  in 
the  character  of  case  here  involved;  viz., 
Weidner  v.  Otter,  supra.  Indeed,  the  in- 
structions so  nearly  conform  to  the  state- 
ment of  the  law  as  in  the  opinion  of  that 
case  expressed  as  would  induce  the  belief 
that,  in  writing  them,  the  trial  judge  had 
before  him  the  opinion  itself,  but  for  the 
fact  that  the  record  shows  that  the  instruc- 
tions were  written  many  months  before  the 
opinion. 


Appellant's  objection  to  instructioii  No. 
7,  which  gives  the  measure  of  damages,  ia 
that  it  permitted,  in  the  event  of  a  verdict 
for  appellee,  a  recovery  of  damages  for  per- 
manent injury.  One  of  the  injuries  su8« 
tained  by  appellee  from  her  collision  with 
the  automobile  was  a  fracture  of  one  of  her 
ribs,  which  was  broken  loose.  She  also 
received  various  cuts  and  bruises  about  her 
body  and  limbs.  The  evidence  shows  that 
she  was  confined  to  her  bed  for  two  weeks, 
was  then  up  and  about  for  nearly  two 
weeks,  and  again  confined  to  her  bed;  that 
during  the  entire  time  she  suffered  much 
physical  and  mental  pain.  Upon  being  con- 
fined to  her  bed  the  second  time  it  was  dis- 
covered by  the  family  physician.  Dr.  Sauter, 
who  examined  her,  that  she  had  a  movable 
kidney.  After  an  abortive  attempt  to  hold 
the  kidney  in  its  proper  position  with  ad- 
hesive straps,  it  was  determined  by  the 
physician  that  an  operation  for  the  pur- 
pose of  permanently  securing  the  kidney  iu 
its  proper  position  and  relieving  her  suffer- 
ings was  indispensably  necessary.  Tliere- 
upon  a  specialist,  Dr.  Schachner,  was  called 
in.  According  to  his  testimony  he  found 
appellee  to  be  suffering  a  great  deal  of  pain, 
to  relieve  which  and  prevent  lockjaw  an 
injection  of  antitetanic  serum  was  neces- 
sary. The  operation  for  securing  the  kid- 
ney was  performed  by  Dr.  Schacliner.  It 
further  appears  from  the  testimony  of  both 
Dr.  Sauter  and  Dr.  Schachner  that  the  mov- 
able kidney  resulted  from  her  collision  with 
appellant's  automobile.  The  physicians  ex- 
pressed tlie  opinion  that  her  injuries  were 
permanent.  In  view  of  the  evidence  we  are 
of  opinion  that  appellee  was  entitled  to  re- 
cover upon  the  ground  that  the  injuries 
sustained  by  her  were  of  a  permanent  na- 
ture; that  is,  such  as  will  probably  in- 
juriously affect  her  health  in  the  future. 
It  was  not,  therefore,  error  for  the  court  to 
embrace  in  instruction  No  7  the  recovery  of 
damages  for  permanent  injury. 

We  are  unable  to  sustain  appellant's 
final  contention  that  the  amount  of  dam- 
ages awarded  appellee  by  the  verdict  was 
excessive.  It  appears  that  it  will  take  $75 
of  the  amount  recovered  to  pay  the  bill  in- 
curred by  her  while  in  the  hospital,  and 
that  her  doctor's  bills  amounted  to  about 
$300.  There  would  therefore  be  left  a  little 
less  than  $900  to  compensate  her  for  the 
injuries  sustained.  We  are  unwilling  to 
declare  this  amount  unreasonable. 

Judgment  affirmed. 


Annotation — Signal  of  traffic  officer  as  affecting  duty  of  travelers  to  exer- 
cise care. 


Generally  as  to  reciprocal  duty  of 
operator  of  automobile  and  pedestrian 
to  use  care,  see  annotation  to  Deputy  v. 
L.R.A.1917B. 


Kimmell,  51  L.R.A.(N.S.)  989,  and  ear- 
lier annotation  there  referred  to. 

As  to  duty  of  operator  of  automobile 
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with  respeet  to  horses  encountered  on 
the  highway,  see  annotation  to  Messer  v. 
Bruening,  48  L.R.A.(N.S.)  945. 

It  will  be  noticed  that  the  court  in 
Melville  v.  Rollwage,  ante,  133,  decided 
that  the  signal  of  a  traffic  officer  to  an 
automobilist  to  cross  a  street  intersec- 
tion did  not  absolve  him  from  the  duty 
of  exercising  reasonable  care  for  the 
safety  of  pedestrians  on  the  opposite 
foot  crossing.  This  conclusion  is  un- 
doubtedly sound.  There  is  little  author- 
ity upon  the  effect  of  signals  of  traffic 
officers  upon  the  duty  of  travelers  to  ex- 
ercise care.  It  would  appear  that  while 
signals  by  such  officers  do  not  absolve 
travelers  from  using  ordinary  care,  yet 
that  they  may  to  some  extent  be  relied 
upon,  and  that  they  may  be  taken  into 
consideration  with  the  other  evidence  in 
determining  whether  reasonable  care  was 
used  under  the  particular  circumstances. 
This  position  is  borne  out  by  cases  dis- 
closed upon  the  question  under  annota- 
tion. 

In  Dennison  v.  North  Penn  Iron  Co. 
(1903)  22  Pa,  Super.  Ct.  219,  which  was 
an  action  by  a  pedestrian  to  recover  for 
an  injury  received  through  being  struck 
by  a  wagon  loaded  with  iron  trusses,  it 
appeared  that  the  driver,  upon  reaching 
an  intersecting  street  down  which  he  in- 
tended to  turn  westward,  stopped  at  the 
signal  of  the  traffic  officer;  when  he  was 
signaled  by  the  officer  to  proceed,  he 
drove  slowly,  the  street  being  crowded, 
and  went  as  far  to  the  north  side  of  the 
intersecting  street  as  possible,  and 
turned  slowly,  looking  ahead  at  the  traf- 
fic; the  plaintiff  was  standing  on  the 
curbing  and  saw  the  iron  extending  be- 
yond the  wagon  before  it  commenced  to 
turn;  she, did  not  see  the  wagon  make 
the  turn  and  was  not  watching  it,  but 
was  watching  for  the  traffic  officer  to 
signal  for  her  to  cross,  when  she  was 
struck  by  the  projecting  iron.  It  was 
held  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  driver,  and 
that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  not  looking  at  the 
wagon  until  it  had  passed  a  sufficient 
distance  to  allow  her  to  make  the  cross- 
ing safely ;  that  if  she  was  misled  by  any 
signal  given  by  the  officer,  the  defendant 
was  not  liable  for  that,  and  that  if  she 
was  mistaken  in  the  signal  of  the  officer, 
she  alone  was  responsible.  The  court  re- 
marked  that   it  was   evident    that    the 

plaintiff  did  not  look  for  herself  and  de- 
L.R.A.1917B. 


termine  for  herself  whether  or  not  the 
crossing  was  safe,  and,  with  respeet  to 
the  driver's  reliance  on  the  officer's  sig- 
nal, the  court  stated  that  he  had  the 
right  to  presume  that  the  officer  would 
prevent  pedestrians  from  crossing  until 
the  wagon  had  passed. 

In  Canfield  v.  New  York  Transp.  Co. 
(1908)  128  App.  Div.  460,  112  N.  Y. 
Supp.  854,  where  the  plaintiff  sought  to 
recover  for  an  injury  received  by  being 
thrown  down  while  attempting  to  cross 
a  street  by  a  rope  by  which  one  of  the 
defendant's  electric  hansoms  was  being 
towed,  it  appeared  that  there  was  a  man 
on  each  hansom,  and  that,  in  response  to 
the  order  of  a  police  officer,  the  machines 
had  been  stopped  at  a  street  intersection, 
and  that,  as  the  plaintiff  attempted  to 
cross,  the  man  on  the  rear  car  shouted  a 
warning  to  the  plaintiff,  but  that  she 
proceeded  without  seeing  the  rope,  al- 
though she  testified  that  there  was  suf- 
ficient light  to  see  the  number  on  the 
car.  It  was  held  that  there  was  no  evi- 
dence in  the  case  upon  which  a  finding  of 
negligence  on  the  part  of  the  defendant 
could  be  predicated.  The  court  remarked 
that  the  automobiles  were  lawfully  on 
the  street,  that  they  had  been  ordered 
by  the  traffic  officer  to  stop  at  the  place 
where  they  stood,  and  that  the  only 
thing  that  the  drivers  could  do  was  to 
warn  the  plaintiff,  and  that  they  did 
this. 

In  Foster  v.  Frank  Parmelee  Co. 
(1913)  179  m.  App.  21,  the  plaintiff,  a 
pedestrian,  while  attempting  at  a  street 
intersection  to  cross  from  south  to  north, 
was  struck  by  a  cab  driving  from  west 
to  east ;  the  movement  of  pedestrians  and 
vehicles  was  regulated  by  a  traffic  officer, 
who,  at  the  time  the  injury  occurred,  had 
given  a  signal  for  caiTiages  and  pedes- 
trians to  cross  from  east  to  west  and 
west  to  east,  and  for  an  intermission  of 
the  north  and  south  movement  of  travel. 
The  court,  in  upholding  the  peremptory 
instruction  of  the  trial  court  for  a  ver- 
dict for  the  defendant,  said,  with  respect 
to  the  regulation  of  traffic  by  the  police 
officer:  **This  attempted  regulation,  of 
course,  neither  placed  nor  released  legral 
obligations  of  the  plaintiff  or  defendant, 
but  is  of  importance  in  considering  the 
only  question  which  was  litigated  in  this 
!  cause,— the  negligence  of  tlie  defendant's 
servant  and  the  due  care  of  the  plaintiff."^ 

J.  T.  W. 
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COMMONWEALTH  OF  KENTUCKY  FOR 
USE  OF  WILLLIM  LEDFORD,  Appt., 

V. 

J.  W.  HTNSON  et  al. 

(143  Ky.  428,  136  S.  VV.  912.) 

Official  bond  ^  diiruCioii  —  teriiiiuation 
of  term. 

1.  The  surctiea  on  the  offloinl  bond  of  a 
policeman  are  liable  for  his  acta  only  dur- 
ing' the  term  for  whicli  he  is  appointed  at 
the  lime  it  is  executed,  althoiigii  the  pre- 
mium paid  for  their  undertaking  would  en- 
title him  to  a  bond  co\'cring  a  longer  period. 
for  other  cases,  see  Bonds,  IJ.  c,  J,  in  Dig. 

1-02  N.  8, 

Same  —  parol  extension  ^  validity. 

2.  A  parol  promise  of  a  surety  on  the 
<jfficial  bond  of  a  policeman  whose  appoint- 
njeut  is  for  six  months,  that,  in  considera- 
tion of  payment  of  the  premium  for  a 
year,  the  bond  may  cover  another  six 
months'  period  in  case  of  his  reappoint- 
ment, cannot  be  enforced  by  one  injured  by 
the  wrongful  act  of  the  officer,  although  the 
agreement  was  consented  to  by  the  mu- 
nicipal authorities,  where  the  statute  pro- 
vides that  no  action  shall  be  brought  to 
charge  any  person  upon  a  promise  to  an- 
swer for  the  misdoing  of  another  unless  it 
is  in  writing. 

For  other  eases,  see  Contracts,  I.  e,  2;  V.  a, 
in  Dig,  1-52  N.  8. 

(May  2,  1011.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
ix  the  Circuit  Court  for  ^fontgomery 
County  sustaining  a  demurrer  to  the  peti- 
tion in  an  action  brought  to  recover  dam- 
ages for  an  alleged  wanton  assault  com- 
mitted by  defendant  Tlinson  upon  plaintiff 
Ledford.  Reversed  as  to  defendant  Tlinson. 
Afiirmed  as  to  the  other  defendants. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  H.  Winn  and  K.  A. 
Clilles,  for  appellant: 

Parol  evidence  is  admissible  to  show  the 
approval  of  an  official  bond  by  the  proper 
officers. 

American  Book  Co.  v.  Wells,  26  Ky.  L 
Kep.  1150,  83  S.  W.  022;  Bunk  of  XTiiited 
States  V.  Dandridgc,  12  Wheat.  64,  6  L.  ed 
552;  Ramsay  v.  People,  197  111.  572,  90  Am. 
St.  Rep.  177,  64  N.  E.  540. 

The  requirement  that  a  bond  be  accepted 
and  approved  is  for  tlie  benefit  of  the  public, 
and  not  for  the  principal  and  liis  sureties. 

Note. —  For  effect  of  the  Statute  of 
Frauds  upon  the  right  to  modify,  by  sub- 
sequent parol  agreement,  a  written  con- 
tract required  by  the  statute  to  be  in  writ- 
ing, see  annotation  following  Bonicamp  v. 
Starbuck,  post,  144. 
L.R.A.1917B. 


The  failure,  therefore,  of  approval  altogether 
will  not  relieve  the  sureties  of  their  lia- 
bilitv. 

American  Book  Co.  v.  Wells,  26  Ky.  L. 
Rep.  1159,  83  S.  \Y.  622;  Reid  v.  Com. 
123  Ky.  240,  04  S.  W.  641;  Growbargcr  v. 
United  States  Fidelity  A  G.  Co.  126  Ky. 
118,  11  L.R.A.(N.S.)  758,  128  Am.  St.  Hep. 
274,  y^2  S.  W.  873;  Com.  use  of  Rosenthal 
v.  Teel,  33  Ky.  L.  Rep.  741,  111  S.  W.  340; 
Ramsay  v.  People,  107  IIL  572,  90  Am.  St. 
Rep.  177,  64  N.  E.  540. 

A  bond  entered  into  voluntarily,  and  for 
a  valid  consideration,  is  good  as  a  common- 
law  obligation,  though  not  iu  conformity  to 
a  statute,  or  ^-ven  entirely  without  any 
statute. 

Combs  v.  Breathitt  County,  18  Ky.  L,  Rep. 
800,  38  S.  W.  138,  30  S.  W.  33;  Cotton  v. 
Wolf,  14  Bush,  238;  Clay  v.  Edwards,  84 
Ky.  548,  2  S.  W.  147.  ^ 

Paid  contracts,  or  bonds  of  suretyship, 
are  contracts,  and  it  is  the  duty  of  the  courts 
to  enforce  them. 

Federal  Union  Surety  Co.  v.  Com.  130 
Ky.  02,  120  S.  W.  335;  W^alker  v.  Holt?;- 
claw,  67  S.  C.  450,  35  S.  E.  754. 

^Messrs.  Robert  L.  Pa^e  and  Lewis  Ap- 
person,  for  appellee  Citizens'  Trust  & 
Guaranty  Company: 

The  fact  that  appellee  was  elected  for  six 
months,  and  then  re-elected  again  for  an- 
other six  months  shows  conclusively  that 
the  term  was  for  six  months;  and,  whatever 
the  term  is,  the  bond  only  covers  for  tiie 
term,  and  if  there  was  any  agreement  that 
the  bond  should  cover  for  two  terms,  that 
certainly  should  have  been  in  writing,  and 
not  oral,  in  order  to  bind  a  surety. 

Stearns,  Suretyship,  §  173;  Offutt  v.  Com. 
10  Bush,  212;  Bryan  v.  United  States,  1 
Black,  140,  17  L.  ed.  135;  Brandt,  Surety- 
ship, §  543;  South  Carolina  Soc.  v.  John- 
sou,  1  M'Cord,  U  41, 10  Am.  Dec.  044;  Moss 
v.  State,  10  Mo.  338,  47  Am.  Dec.  116;  20 
Cyc.  1457;  32  Cyc.  77. 

Messrs.  McChord,  Bingham^  &  Page 
also  for  appellees. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  in  the  name  of 
the  commonwealth  in  behalf  of  William 
Led  ford  against  J.  W.  Hinson,  a  policeman 
of  Mt.  Sterling,  Kentucky,  and  the  Citizens* 
Trust  &  Guaranty  Company  as  his  surety, 
to  recover  damages  for  an  alleged  wanton 
assiiult  committed  by  the  policeman  upon 
Led  ford.  To  the  petition  as  amended  a  de- 
murrer interposed  by  each  of  the  defend- 
ants was  sustained  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action    against    either    of    them. 
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Therefore  the  only  question  presented  by 
the  record  is  the  sufficiency  of  the  petition 
as  amended. 

Mt.  Sterling  is  a  city  of  the  fourth  class; 
and  under  §  3492  of  the  Kentucky  Statutes 
(RusselVs  Stat.  §  1549)  its  board  of  council 
has  the  power  to  appoint  a  police  force 
"whose  term  of  office  shall  not  exceed  two 
years  from  the  date  of  election." '  Tn  § 
3497  (§  1554)  it  is  provided:  "Every 
policeman,  before  he  enters  upon  the 
duties  of  his  office,  shall  give  bond,  with 
approved  surety,  before  the  mayor,  to  the 
<'ommonwealth  of  Kentuckv,  in  the  sum  of 
$1,000,  for  the  faithful  performance  of  the 
duties  of  his  office;  and  for  any  unlawful 
arrest,  or  unnecessary  or  cruel  beating  or 
assault  in  making  an  arrest,  he  and  his 
bondsmen  shall  be  liable  to  the  person  so 
injured  on  said  bond."  On  December  7, 
1909,  the  council  appointed  Hinson  a  police- 
man for  a  term  of  six  months  beginning  on 
the  first  Monday  in  January,  1910.  Ilinson 
thereupon  qualified  as  such  policeman  and 
gave  bond  with  the  Citizens'  Trust  & 
Guaranty  Company  as  his  surety.  The 
bond,  which  was  entered  into  by  the  surety 
on  the  31st  day  of  December,  1909,  was  con- 
ditioned as  follows:  "Whereas,  James 
Warner  Hinson  has  been  duly  appointed  to 
the  office  of  policeman  in  and  for  the  city 
of  Mount  Sterling,  Montgomery  county, 
Kentucky:  Xow,  we,  James  Warner  Hin- 
son, principal,  and  the  Citizens'  Trust  & 
Guaranty  Company  of  West  Virginia, 
surety,  hereby  covenant  to  and  with  the 
commonwealth  of  Kentucky  for  the  benefit 
of  the  city  of  Mount  Sterling,  Montgomery 
county,  Kentucky,  in  the  sum  of  $1,000, 
lawful  money  of  the  United  States,  that  the 
said  James  Warner  Hinson  shall  well  and 
faithfully  discharge  the  duties  of  his  said 
office  of  city  policeman  according  to  law." 
On  the  15th  of  June,  1910,  and  before  the 
expiration  of  the  first  term  of  six  months, 
Hinson  was  again  elected  policeman  for  an- 
other term  of  six  months,  and  again  took 
the  oath  of  office  and  continued  in  the  dis- 
charge of  his  duties  as  policeman.  The  as- 
sault complained  of  occurred  after  the  ex- 
piration of  his  first  appointment  and  dur- 
ing the  period  of  his  second  appointment. 
The  bond  executed  by  the  company  on  the 
31  st  of  December,  1909,  was  accepted  and 
approved  by  the  mayor,  but  no  other  bond 
was  ever  executed  by  Hinson.  It  is  averred 
in  the  amended  petition  that  Hinson  paid 
to  the  company  M'hen  it  became  his  surety 
the  full  premium  for  one  year,  and  that  it 
was  agreed  by  and  between  the  trust  and 
guaranty  company  and  Hinson  at  the  time 
the  bond  was  executed  that,  if  Hinson  was 
re-elected  policeman  for  the  six  months  be- 
L.R.A.1917B. 


ginning  on  the  first  Monday  in  July,  1910, 
the  bond  executed  by  it  on  the  31st  day  of 
December,  1909,  should  cover  the  remaining 
six  months'  period,  and  that  no  further 
action  would  be  necessary  in  order  to  hold 
it  liable  on  the  bond  as  surety.  It  was 
further  averred  that  the  mayor  and 
council  entered  into  and  approved  this 
agreement,  and  did  not  require  the  exe- 
cution of  a  bond,  but  stood  upon  and  relied 
upon  the  agreement  of  the  trust  and 
guaranty  company  to  remain  bound  upon 
the  bond  for  one  year.  As  the  truth  of 
these  allegations  was  confessed  by  the  de- 
murrer, the  pleading  is  to  be  tested  by  their 
sufficiency  to  constitute  a  cause  of  action. 

To  briefly  restate  the  facts  so  that  the  is- 
sues  may  be  clearly  understood,  it  appears: 

(1)  Tliat  Hinson  was  appointed  policeman 
on  December  7,  1909,  for  a  term  of  six 
montlis,  and  that  before  the  expiration 
of  this  term  he  was  reappointed  for  an- 
other term  of  six  months  to  begin  upon 
the    expiration    of    the    first    six    months. 

(2)  That  subsequent  to  his  appointment 
in  December,  1909,  and  before  he  as- 
sumed the  duties  of  the  office,  the  trust 
and  guaranty  company .  undertook  that 
Hinson  would  "well  and  faithfully  dis- 
charge the  duties  of  said  office  of  city 
policeman  according  to  law,"  and  that  this 
bond  was  approved  and  accepted  by  the 
mayor.  (3)  That  no  new  bond  was  exe- 
cuted covering  the  second  term  of  Ilinson, 
nor  was  there  any  written  or  record  evi- 
dence of  an  agreement  between  Hinson  and 
the  company  tliat  it  should  remain  upon 
his  bond  during  his  second  term;  but  it 
was  verbally  agreed  between  Ilinson  and  the 
company  that,  as  he  had  paid  the  premium 
for  one  year  wlien  the  bond  was  executed, 
this  bond  should  cover  the  remaining  six 
months  of  the  year  if  he  was  re-elected  for 
another  term.  (4)  That  the  assault  com- 
plained of  took  place  during  the  second 
term. 

Taking  up  first  the  sufficiency  of  tlie 
pleading  as  to  the  trust  and  guaranty  com- 
pany, and  assuming  that  it  entered  into  the 
parol  agreement  with  Hinson  heretofore  set 
out,  the  question  is:  W'as  this  parol  agree- 
ment sufficient  to  bind  the  company  for  the 
misdoings  of  Hinson  during  his  second 
term  ? 

W^e  think  there  can  be  no  doubt  that  the 
l>ond  executed  by  the  surety  company  only 
bound  it  for  the  acts  of  Hinson  during  his 
first  term.  Hinson  had  only  been  appoint- 
ed or  elected  for  six  months  at  the  time  the 
bond  was  executed,  and  it  was  to  answer 
for  his  conduct  during  this  term  of  six 
months  that  the  bond  was  executed.  W^ 
know  of  no  principle  of  law  that  would  an- 
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thorize  ob  to  exteod  tliis  undertaking  be- 
yond the  tenn  of  aix  months  it  was  exe* 
cuted  to  cover.  On  the  contrary,  all  the 
authorities  we  have  had  an  opportunity  to 
examine  Uy  it  down  that,  under  circum- 
stances  like  tlioae  appearing  in  thia  case, 
the  liability  of  the  surety  is  oon  fined  to  the 
term  for  which  the  oilicial  was  appointed  or 
elected.  Nor  can  the  mere  fact  that  the 
oflicer  is  reappointed  for  another  term  have 
the  effect  of  increasing  the  liability  ol  the 
surety  or  extending  his  obligation.  The 
contract  of  suretyship  only  contemplated  its 
continuance  during  the  term.  We  find  no 
language  in  the  bond  from  which  it  can 
be  inferred  that  the  surety  intended  to  be- 
come responsible  for  another  term  under 
another  appointment  or  election.  Stearns, 
Suretyship,  §  173;  Brandt,  Suretyship,  § 
543;  Offutt  T.  Com.  10  Buah,  212;  South 
Carolina  Soc.  y.  Johnson,  1  M'Cord,  L.  41, 
10  Am.  Dec.  644;  Moss  v.  Slate,  10  Mo.  338, 
47  Am.  Dec.  116. 

Recognizing  the  force  of  the  argument  that 
the  terma  of  the  bond    confined    the    obli- 
gation of  the  surety  to  the  expiration  of  the 
first  term,  the  attempt  is  made  to  avoid  ita 
effect  by  the  aasertion  that  the  surety  com- 
pany agreed  in  consideration  of  the  payment 
to  it  by  Hinson  of  the  full  premium  for  one 
year  that  it  would  remain    bound    as    his 
surety  for  the  year  if  he  was  reappointed, 
and  that  this  agreement  was  approved  by 
the  mayor  and  council.    But  this  agreement 
on  the  part  of  the  surety  company  was  not 
in  writing,  and  was  therefore  within  that 
section  of  the  Statute  of  Frauds  providing 
that  "no  action  ahall  be  brought  to  charge 
any  person     .    .     .    upon  a  promise  to  an- 
swer for  the  debt,  default,  or  misdoing  of 
another;     .    .    .    unless  the  promise    .    .    . 
or  some  memorandum  or  note  thereof,  be  in 
writing,  and  aigned  by    the    party    to    be 
eharged    therewith,    or    by    his    authorissed 
agent."    Ky.  Stat.  §  470  (Russell's  Stat.  § 
1775).    This  statute  presented  a  complete 
bar  to  a  recovery  against  the  surety  com- 
pany.   The  fact  that  it  received  a  considera- 
tion for  entering  into  the  verbal  agreement 
relied  on  did  not  have  the  efTect  of  making 
it  liable  when  in  the  absence  of  such  con- 
sideration it  would  not  have  been.    The  pay- 
ment of  a  consideration  cannot  siipply  the 
plaee  of  a  writing  signed  by  the  person  to 
be  charged,  or  have  the  effect  of  taking  out 
of  this  statute  an    agreement    that    would 
otherwise  be  void.     But  it  is  said  that  the 
mayor  and  council  consented    to    and    ap- 
proved this  verbal  agreomcnt  between  Hin- 
son and  the  surety  company,  and  thus  made 
it  a  valid  undertaking.     We  cannot  under- 
stand how  the  consent  or  approval  of  the 
mayor  and   council   could    impart  validity 
L.K.A.1917B. 


to  a  void  agreement  between  Hinson  and 
the  surety  company.  There  was  no  agree- 
ment or  contract  that  the  mayor  or  eouneil 
could  approve  or  consent  to.  If  a  binding 
agreement  had  been  entered  into  between 
Hinson  and  the  surety  company,  then  wc 
would  hold  that  its  acceptance  or  approval 
of  record  by  the  official  whose  duty  it  was 
to  accept  or  approve  it  was  not  essential  to 
ita  validity.  Ramsay  v.  People,  197  III.  572, 
00  Am.  St.  Rep.  177,  64  N.  £.  549;  Grow- 
barger  v.  United  States  Fidelity  k  G.  Go. 
126  Ky.  118,  11  L.R.A.(N.S.)  758,  128  Am. 
St.  Rep.  274,  102  S.  W.  873;  Reid  v.  Com. 
123  Ky.  240,  94  S.  W.  641;  Com.  use  of 
Rosenthal  v.  Teel,  33  Ky.  L.  Rep.  741,  111 
S.  W.  340.  But  the  principle  announced  in 
these  cases  has  no  application  to  the  one 
before  us,  for  the  simple  reason  that  no  sec- 
ond bond  was  executed  that  could  or  should 
have  been  approved  or  accepted,  and  it 
is  on  this  vital  point  that  the  case  of  appel- 
lant fails.  If  a  bond  had  been  executed 
that  covered  the  second  term  of  Hinson,  its 
approval  or  acceptance  by  the  mayor  would 
not  be  essential  to  its  validity.  We  think 
the  lower  court  correctly  ruled  that  the 
petition  as  amended  did  not  state  a  cause 
of  action  against  the  surety  company,  but 
we  are  also  of  the  opinion  that  it  did  state 
facts  sufiieient  to  constitute  a  cause  of 
action  against  Hinson. 

Wherefore  the  judgment  as  to  the 
Citieens'  Trust  k  Guaranty  ^Company  is  af- 
firmed, and  the  judgment  as  to  Hinson  is 
reversed. 


OKLAHOMA  supreme:  COURT. 

JOHN  BONICAMP,  Sr.,  Plff.  in  Err., 

V, 

W.  H.  STARBUCK. 

(25  Okla.  483,  106  Pae.  839.) 

Contract  within   Statute  of  Frauds  — 
parol  modificaiioiL  —  validity. 

Parties  to  a  written  agreement  within  the 
provisions  of  the  Statute  of  Frauds  may 
not,  by  subsequent  oral  agreement,  add  to 
or  alter  one  or  more  of  its  terms,  and  thus 
make  a  new  contract  resting  partly  in  writ- 
ing and  partly  in  parol;  and  where  they 
do,  in  a  suit  on  said  new  contract,  testi- 

Headnote  by  Tubxeb,  J« 


Note.  — For  effect  of  the  Statute  of 
Frauds  upon  the  right  to  modify,  by  sub- 
sequent parol  agreement,  a  written  con- 
tract required  by  the  statute  to  be  in  writ- 
ing, see  annotation  following  this  case, 
poet,  144. 
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mony  to  establiBh  such  subsequent  agree- 
ment is  not  admissible  in  evid^ioe. 
For  other  coses,  see  Contracts,  V,  a,  in  Dig, 
X-52  N.  8, 

(January  11,  1910.) 

tpEROR  to  the  Probate  Court  for  Kay 
L  County  to  review  a  judgment  in  plain- 
tiif's  favor  in  an  action  brought  to  recover 
damages  for  alleged  breach  of  a  lease.  Re> 
versed. 

The  facts  are  slated  in  the  opinion. 

Messrs.  Tetirick  A  Curran,  for  plain- 
tiff in  error: 

If  new  terms  are  sought  to  be  ingrafted 
upon  an  original  contract  which  is  within 
the  Statute  of  Frauds,  they  must  be  reduced 
to  writing;  otherwise  the  modified  agree- 
ment cannot  be  proved;  for,  to  allow  a 
party  to  sue  partly  on  a  written  and  partly 
on  an  oral  agreement  would  be  in  direct 
contravention  of  the  statute. 

Beach,  Contr.  §§  75,  577,  579;  1  Chitty, 
Contr.  154;  1  Addison,  Contr.  §  201;  Halsell 
V.  Renfrew,  14  Okla.  674,  78  Pac.  118,  2 
Ann.  Cas.  286;  Neverman  v.  Bank  of  Caas 
County,  14  Okla.  417,  78  Pac.  382;  3  Par- 
sons, Contr.  '17;  2  Rice,  Ev.  p.  1261;  1 
Greenl.  Ev.  §  268 ;  29  Am.  &  Eng.  Enc.  Law, 
2d  ed.  824,  825;  Swain  v.  Seamens,  9  Wall. 
254,  19  Ir.  ed.  554;  Emerson  v.  Slater,  22 
How.  28,  16  L.  ed.  360;  Heisley  v.  Swan- 
atrom,  40  Minn.  106,  41  N.  W.  1029; 
Hanson  v.  Gunderson,  95  Wis.  613,  70  N. 
W.  827 ;  Pingrey,  Extra  Industrial  &  Inter- 
state Contr.  §  81;  Rucker  v.  Harrington,  52 
Mo.  App.  481;  Ringer  v,  Holtzclaw,  112  Mo. 
519,  20  S.  W.  ^00;  Nelson  v.  Shelby  Mfg.  & 
Improv.  Co.  96  Ala.  515,  38  Am.  St.  Rep. 
116,  11  So.  695;  Reid  v.  Kenworthy,  25 
Kan.  701 ;  Fuller  v.  Reed,  38  Cal.  99. ' 
[  Messrs.  John  S.  Burger  and  H.  S.  Gur- 
Icy,  for  defendant  in  error: 

Contracts  for  improvements  and  repairs 
on  real  estate  are  not  contracts  for  an 
interest  in  or  concerning  land. 

2  Page,  Contr.  pp.  993,  1840,  §§  655, 
1198;  Scales  v.  Wiley,  68  Vt.  39,  38  Atl. 
771;  Plunkett  v.  Meredith,  72  Ark.  3,  77  S. 
W.  600;  CUirk  v.  Shultz,  4*  Mo.  235;  Frear 
v.  Hardenbergh,  5  Johns.  272,  4  Am.  Dec. 
356;  Godeffroy  v.  Caldwell,  2  Cal.  489,  56 
Am.  Dec.  360;  Morrison  v.  Dickey,  119  Ga. 
698.  46  S.  E.  8G3. 

The  parol  agreement  made  about  the  time 
of  the  written  lease  may  be  shown  by  parol. 

Erskine  v.  Adeane,  L.  R.  8  Ch.  756,  42 
L.  J.  Ch.  N.  S.  835,  29  L.  T.  N.  S.  234,  21 
Week.  Rep.  802,  18  Am.  &  Eng.  Enc.  I^iw, 
2d  ed.  619;  Palmer  v.  Sanders,  49  Fed.  144; 
Welz  V.  Rhodius,  87  Ind.  1,  44  Am.  Rep. 
74r7;  Freese  v.  Arnold,  99  Mich.  13,  57  N. 
W.  1038;  Brant  v.  Vincent,  100  Mich.  426, 
I..R.A.1917B. 


59  X.  W.  169;  Flanders  v.  Fay,  40  Vt.  316; 
Danforth  v.  Mclntyre,  11  111.  App.  417; 
Hope  V.  Balen,  68  N.  Y.  380;  Deisher  ▼. 
Stein,  34  Kan.  39,  7  Pac.  608;  Hepworth  v. 
Pendleton,  7  Ohio  Dec.  Reprint,  601 ;  Powell 
V.  McAshan,  28  Mo.  70;  Shuey  v.  Adair,  18 
Wash.  188,  39  L.RA.  473,  63  Am.  St.  Rep. 
886,  51  Pac.  388;  Nonamaker  v.  Amos,  73 
Ohio  St.  168,  4  L.R.A.(N.S.)  980,  112  Am. 
St.  Rep.  708,  76  N.  E.  949,  4  Ann.  Cas.  170; 
Stark  V.  Wilson,  3  Bibb,  476;  Crocker  v. 
Higgins,  7  Conn.  342;  20  Cyc.  287;  Cum- 
mings  V.  Arnold,  3  Met.  486,  37  Am.  Dec. 
155;  Steams  v.  Hall,  9  Cush.  31. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

On  May  2,  1906,  W.  H.  Starbuck,  defend- 
ant in  error,  sued  John  Bonicamp,  plaintiff 
in  error,  in  the  probate  court  of  Kay  county 
in  damages  for  the  alleged  breach  of  a 
lease,  dated  November  1,  1905,  wherein  the 
latter  undertook  to  lease  to  the  former  for 
a  period  of  live  years  from  that  date  a  two- 
story  building  of  certain  dimensions  located 
in  Blackwell,  Oklahoma,  ''at  a  monthly  rent 
of  $70  per  month,  said  sum  to  be  increased 
at  the  rate  of  15  per  cent  of  the  sum  ex- 
pended by  the  first  party  for  purchase  price 
and  improvements  in  excess  of  the  sum  of 
$4,550;  first  party  to  make  all  necessary 
improvements  and  repairs  to  put  property 
in  first-class  condition  to  be  occupied  as  a 
first-class  hotel.  Parties  to  this  contract  to 
agree  on  the  improvements  necessary  there- 
for." After  answer  admitting  the  execution 
of  the  lease,  and  a  general  denial  and- reply 
tliereto  filed,  there  was  trial  by  a  jury, 
which  resulted  in  a  judgment  for  plaintiff 
for  $817.50,  and  on  second  trial  for  $640; 
and,  after  motion  for  a  new  trial  filed  and 
overruled,  to  which  dcfendaut  excepted,  he 
brings  the  case  here  for  review  by  petition 
in  error  and  case-niadc. 

To  maintain  the  issues  on  his  part  plam- 
tiff,  among  other  things,  introdueed  in  evi- 
dence the  lease  providing  as  aforesaid, 
proved  that  defendant  had  I'efused  him 
possession  thereunder  and  had  leased  the 
premises  to  another,  and,  purauant  to  alle- 
gations in  his  petition,  over  the  objection 
of  defendant,  was  permitted  to  introduce 
parol  testimony  in  effect  that  shortly  after 
the  execution  and  delivery  of  the  lease 
plaintiff  and  defendant  agreed  on  what  im- 
provements and  repairs  were  to  be  pla^^ed 
in  said  building  to  put  it  in  first-class  con- 
dition to  be  occupied  as  a  first-class  hotel, 
whioh  was,  among  other  things,  that  a  bake- 
shop  should  be  built  in  the  rear  of  the 
premises,  that  the  building  should  be  paint- 
ed and  finished,  the  necessary  partitions 
put    up,    sewerage    and    waterworks    con- 
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nection  made,  and  that  the  rent  of  the 
premises  thereafter  should  be  $00  per 
month. 

It  is  contended  hy  plaintiff  in  error  that 
the  court  erred  in  admitting  said  testimony, 
because,  he  says,  that  the  terms  of  said 
lease  could  not  be  altered  except  by  a  con- 
tract in  writing,  and  therefore  the  judgment 
is  contrary  to  law.  The  testimony  id 
objectionable  for  the  reason  that  a  lease 
for  five  years  is  one  required  by  the  Statute 
of  Frauds  to  be  in  writing,  which  must  con- 
tain the  whole  contract.  To  permit  a  party 
to  sue  partly  on  a  written  and  partly  on 
an  oral  agreement,  as  is  here  attempted, 
would  be  in  direct  contravention  of  the 
statute.  1  Beach,  on  Contracts,  §  679,  lays 
down  the  rule  as  stated,  and  in  §  577  says: 
*'It  is  also  the  general  rule  that  the  evi- 
dence necessary  to  take  the  contract  out  of 
the  Statute  of  Frauds  must  all  be  furnished 
by  the  writings;  parol  evidence  not  being 
admissible  to  supply  evidence  not  found  in 
them."  Dana  v.  Hancock,  30  Vt.  016,  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  824,  says: 
''The  general  rule  is,  contrary  to  the  rule 
at  common  law,  that  parties  to  a  written 
agreement  coming  within  the  provisions  of 
the  Statute  of  Frauds  may  not,  by  mere 
oral  agreement,  alter  one  or  more  of  the 
terms  thereof,  and  thus  make  a  new  con- 
tract, resting  partly  in  writing  and  partly 
in  parol.  And  it  has  been  said  that  it  is 
not  important  whether  or  not  the  altera- 
tion is  in  a  particular  which  was  originally 
required  by  the  statute  to  be  in  writing.  If 
any  alteration  is  made,  so  that  part  of  the 
contraot  has  to  be  proved  by  oral  evidence, 
it  ceases  to  be  a  contract  in  writing,  and  is 
thus  exposed  to  all  the  evils  which  the  stat- 
ute was  intended  to  remedy."  Woods  on 
Stetute  of  Frauds,  §  384,  says:  "It  is  by 
the  written  contract  alone  .  .  .  that 
the  parties  are  bound,  and  more  especially 
is  that  BO  in  a  case  where,  as  here,  the  con- 
tract is  one  which  by  the  Statute  of  Frauds 
is  required  to  be  in  writing.  The  intention 
of  the  legislature  was  that  the  writing 
should  be  the  evidense,  md  the  only  evi' 
dence,  of  the  contract,  and  that  there  should 
be  no  occasion  to  look  beyond  it." 

Tlie  lease,  providing,  as  it  does  in  effect, 
that  plaintiff  was  to  make  all  necessary  im- 
provements and  repairs  to  put  the  premises 
in  first-clasB  condition  to  be  occupied  as  a 
ftrst-class  hotel,  and  that  the  parties  there- 
to were  thereafter  to  agree  on  what  im- 
provements and  repairs  were  necessary  so 
to  do,  standing  alone,  was  incapable  of  en- 
forcement for  uncertainty,  for  the  reason 
that  on  its  face  it  left  some  essential  terms 
to  be  agreed  on  in  the  future.  Ringer  v. 
Holtzclaw,  112  Mo.  619,  20  S.  W.  800  j  Day- 
L.U.A.1917B. 


ton  V.  Stone,  111  Mich.  196,  69  N.  W.  B16; 
Bum  pus  ▼.  Bumpus,  53  Mich.  349,  19  N.  W. 
29 ;  Warden  v.  Williams,  62  Mioli.  50,  4  Am. 
St.  Rep.  814,  28  N.  W.  796;  Gates  v.  Gam- 
ble, 63  Mich.  181,  18  N.  W.  631.  Recogniz- 
ing this  fact,  defendant  sought  to  sustain 
his  cause  of  action  by  a  subsequent  oral 
contract,  the  subject-matter  of  which  is 
found  in  the  original  writing,  while  the 
contract  itself  is  found  in  the  subsequent 
oral  agreemmit  sought  to  be  proved,  con- 
necting itself  with  the  writing  as  a  part  of 
its  terms.  To  enforce  said  contract  would 
practically  annul  our  statute,  supra,  and 
the  Statute  of  Frauds.  Tf  a  part  of  the 
entire  contract  is  void  under  the  statute,  it 
is  void  in  toto  (Fuller  v.  Reed,  88  Cal.  99), 
and  thereby  becomes  reduced  to  the  grade  of 
a  mere  unwritten  contract  (Dana  v.  Ilan- 
oook,  supra).  Such  subsequent  oral  agree- 
ment varied  the  terms  of  the  writing  con- 
tained in  the  lease,  and  plaintiff  cannot 
recover  upon  said  writing  as  thus  qualified. 
Browne  on  Statute  of  Frauds,  5th  ed.  § 
411,  says:  "It  seems  to  be  well  established 
that  where  a  contract  affected  by  the  stat- 
ute has  been  put  in  writing,  and  the  plain- 
tiff, in  a  case  of  subsequent  oral  variation 
of  some  of  the  terms  of  the  written  agree- 
ment, declares  upon  the  writing  as  quali- 
fied by  the  oral  variation,  he  cannot  pre- 
vail,"—citing  Cuff  V.  Penn,  1  Maule  *  8. 

21,  105  Eng.  Reprint,  8;  Goss  v.  Nugent,  5 
Bam.  &  Ad.  67,  110  Eng.  Reprint,  713,  i 
Nev.  &  M.  28,  2  L.  J.  K.  B.  N.  S.  127 ;  Har- 
vey V.  Graham,  6  Ad.  &  El.  61,  111  Eng. 
Reprint,  1089,  6  Nev.  &  M.  164,  2  H.  &  W. 
146,  5  L.  J.  K.  B.  N.  S.  235;  Stead  v. 
Dawber,  10  Ad.  &  El.  67,  113  Eng.  Reprint 

22,  2  Perry  &  U  447,  9  L.  J.  Q.  B.  N.  S. 
101;  Marshall  v.  Lynn,  6  Mees.  &  W.  109, 
151  Eng.  Reprint,  342,  9  L.  J.  Exch.  N.  S. 
126,— concerning  all  of  which  he  says  in  § 
415:  "The  ground  upon  which  the  cases 
just  cited  were  all  decided  is  this:  That 
the  plaintiff  sued  upon  a  contract  which 
the  Statute  of  Frauds  required  to  be  in 
writing,  but  which  in  fact  was  partly  in 
writing  aod  partly  in  parol;  and  that  al- 
though originally  put  in  writing,  and  varied 
only  as  to  the  manner  of  performance,  still 
the  suit  could  not  be  said  to  be  upon  the 
original  written  contract,  but  upon  a  new 
contract  made  out  by  incorporating  there- 
with certain  oral  stipuUttions.''  ' 

In  Alabama  Mineral  Land  Co.  v.  Jackson, 
121  Ala.  172,  77  Am.  St.  Rep.  46;  25  So. 
709»  the  former  brought  suit  against  Jack- 
son on  an  alleged  contract  in  writing  to  pur- 
chase certain  timber.  The  issue  raised  on  a 
demurrer  to  his  plea  of  the  Statute  of 
Frauds  was  whether  said  alleged  contract 
was  void  under  such    statute.     The    trial 
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court  in  effect  held  that  it  was,  which  hold- 
ing was  affirmed  by  the  supreme  court. 
The  writing  sued  on  was  signed  by  both 
plaintiff  and  defendant.  By  its  terms  the 
latter  was  to  purchase  from  the  former  at 
a  stipulated  price  per^acre  **the  timber  from 
a  continuous  block  of  10,000  acres,  conbecu- 
tive  sections,  in  a  northwesterly  line  from 
Maplesville,  townships  21  and  22,"  the  pur- 
chaser to  determine  upon  a  continuous  body 
of  lands  and  to  designate  the  same  to  the 
seller  on  a  day  named.  The  writing  further 
stipulated  that  in  ''case  of  any  material 
tract  recently  timbered  having  been  cleared 
of  said  timber,  or  pillaged  of  same  to  any 
material  extent,  the  seller  will  substitute 
other  lands  for  cutting  in  its  stead"  at  any 
time  prior  to  a  certain  date.  The  purchas- 
er failed  to  designate  the  lands  or  pay 
therefor  as  provided  in  the  contract,  and 
the  land  company  brought  suit  in  damages 
for  the  breach  thereof.  Defendant  pleaded, 
among  other  things,  the  Statute  of  Frauds 
for  insufficient  description  of  the  land,  an 
interest  in  which  was  intended  to  be  em- 
braced in  tlie  contract.  Plaintiff  demurred 
to  the  plea,  which  was  overruled,  and  plain- 
tiff appealed.  The  court,  in  passing,  held  in 
effect  that  imder  the  Statute  of  Frauds  the 
written  memorandum  must  describe  the 
subject-matter  directly  or  by  reference  to 
something  outside  of  the  writing,  by  resort- 
ing to  which  certainty  might  be  obtained; 
that  the  contract  furnished  no  such  identi- 
fication of  the  land  intended  to  be  sold,  but, 
on  the  contrary,  expressly  referred  the  se- 
gregation and  identification  of  it  to  be  fixed 
by  subsequent  acts  in  pais,  and  for  that 
reason  was  void  and  would  not  support  an 
action  in  damages,  and,  in  passing,  said: 
''So  long  as  the  particular  lands  are  not  de- 
termined upon  by  Jackson  and  designated 
by  him  to  the  company,  the  whole  agree- 
ment remains  at  large  as  to  the  thing  in- 
tended to  be  contracted  about,  the  infirmity 
of  the  absence  of  identification  still  attaclies 
to  the  writing,  and  it  cannot  be  said  that 


there  is  any  contract  to  sell  any  land,  be- 
cause there  is  no  contract  to  sell  any  par- 
ticular land.  Had  Jackson  determined  up- 
on and  designated  the  particular  10,000 
acres  to  be  sold  and  purchased,  and  evi- 
denced such  determination  and  designation 
by  writing,  the  effect  would  have  been  to* 
complete,  or,  to  speak  accurately,  to  make, 
a  contract  for  the  sale  of  land  where  no- 
contract  before  existed," — ^and,  after  hold- 
ing Uiat  every  requisite  of  the  contract  not 
being  in  writing  there  was  no  written  con- 
tract, but  that  the  whole  lay  in  parol,  in: 
the  syllabus  said:  "A  paper  writing,  by 
the  terms  of  which  one  party  agrees  to  sell 
and  another  to  purcliase  the  timber  from 
a  designated  number  of  acres  of  land  which 
are  to  be  selected  by  the  purchaser,  is,  ta^ 
all  intents  and  purposes,  an  agreement  to- 
make  a  contract  for  the  sale  and  purchase 
of  land,  and  is,  until  selection  is  made  in 
writing,  void  under  the  Statute  of  Frauds. "^ 

Hence  we  conclude  that  the  testimony 
was  improperly  admitted,  and  the  judgment 
contrary  to  law,  in  that  it  was  based  upon 
a  parol  contract  void  under  the  Statute  of 
Frauds,  and  are  of  the  opinion  that  the  case- 
should  be  reversed,  unless,  as  is  contended 
by  defendant  in  error,  there  has  been  suf- 
ficient partial  performance  to  take  the  eon- 
tract  out  of  the  statute.  On  this  point  the 
testimony  discloses  that  plaintiff,  in  antici- 
pation of  taking  possession  under  his  lease,, 
with  tlie  knowledge  of  defendant,  had  pur- 
chased tables  and  table  ware,  linen,  coun- 
ters, shelving,  office  furniture,  and  fixtures 
for  use  in  said  hotel,  which  depreciated  ia 
value  because  of  defendant's  failure  to  turn, 
over  the  premises  and  plaintiff's  consequent 
inability  to  so  use  them. 

Defendant  in  error  cites  no  authority  in 
support  of  his  contention  that  such  would 
constitute  a  part  performance,  and,  as  we 
are  unable  to  find  any,  the  case  is  reversed 
and  rendered. 

All  the  Justices  concur. 


Aimotatioii — Effect  of  the  Statute  of  Framb  upon  the  right  to  modify,  hy 
tubteqoent  parol  agreement,  a  written  contract  reciuired  by  the  statute 
•to  be  in  writing. 


J.  InProductary,  14:5, 
II,  Rule  that  contract  cannot  he  ntodU 
fied  6y  oral  agreemetit: 
1,  In  general^  147, 
2*  Application  as  dependent  np" 
on  character  of  modification, 
157. 
8.  Action   talcen   on   oral  agree* 
ment,  160, 
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Ill,  Rule  that  oral  modification  of  a 

matter  relating  to  the  perform^ 

ance  is  vaUd,    101. 

IV.  Rule  that  oral  nwdification  which 

has  heen  acted  upon  is  valid: 

1.  In  general,  JPM. 

2,  Theories,    167, 

V,  Extension  of  time,  171* 
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/.  Introductory, 

It  is  a  well-settled  rule  that  a  written 
agreement  not  within  the  Statute  of 
Frauds  may  be  modified  by  the  subse- 
quent oral  agreement  of  the  parties ;  ^ 
the  parol-evidence  rule  excludes  only 
prior  and  contemporaneous  negotiations 
of  the  parties;  it  does  not  apply  to  sub- 
sequent agreements  entered  into  by 
them.*  Whether  the  Statute  of  Frauds 
prevents  the  subsequent  oral  modifica- 
tion is  the  subject  of  investigation  in 
this  note. 

The  note  has  been  confined  to  agree- 
ments attempting  to  modify  the  prior 
written  agreement,  and  excludes  cases  in 
which  a  discharge  of  the  written  agree- 
ment was  attempted.    The  anbjeet  of  the 
discharge  will  be  discussed  in  a  future 
note.^    Modification  may  consist  of  two 
elements :  1st,  a  discharge  of  the  written 
contract  or  some  of  its  terms;  2dy  the 
creation  of  a  new  obligation  instead  of 
those  discharged,  so  that  a  phase  of  dis- 
charge is  necessarily  considered  herein. 
But  this  extends  only  so  far  as  it  is  con- 
nected with  an  attempted  substitution. 
In  a  great  majority  of  the  cases  dis- 
cussed in  this  note,  modification  is  not 
separated  into  its  elements.    It  is  true, 
of  course,  that  modification  may  not  in- 
volve a  discharge  of  any  ^ment  of  the 


original  contract,  but  consist  merely  of 
additions. 

The  modification  of  contracts  original- 
ly oral^  but  which  have  been  taken  out 
of  the  Statute  of  Frauds  by  part  per- 
formance, acceptance,  etc.,  is  not  con- 
sidered.* 

The  note  has  also  been  confined  to 
modification  by  agreement,  as  distin- 
guished from  a  mere  forbearance  ot 
waiver  by  one  of  the  parties  thereto.* 
The  line  between  these  two  situations  is 
somiewhat  indistinct  in  the  eases,  howev- 
er clear  it  may  be  in  theory,  and  some 
cases  in  which  there  was,  strictly  epeak* 
ing,  no  agreement,  have  been  included. 
The  note  has  also  been  confined  to 
the  modification  of  executory  contracts; 
that  is,  to  the  modification  before  breach, 
or  expiration  thereof  by  its  terms.  Parol 
modification  after  breach  or  expiration 
will  be  the  subject  of  a  subsequent  note.* 

Modification  of  a  contract  must  be  dis- 
tinguished from  the  entering  into  a  new 
contract  which  is  to  take  the  plaee  of 
the  old.  Eixamples  of  new  contracts  are 
found  in  the  note.^  The  question  as  to 
what  amounts  to  a  modification  is  be- 
yond the  scope  of  the  note.  If  the  sub- 
sequent agreement  is  treated  as  a  modi- 
fication, it  is  discussed  herein,  otherwise 
not    Some  examples  of  facts  which  have 


16  R.  G.  L.  299;  Elliott,  Contra.  §  1988;  [while    it    remains    executory.      Packer    v. 


3  Page,  Contr,  §  1348;  2  Page,  Contr.  § 
G06;  9  Cye.  597,  598. 

That  a  coniaraet  under  seal  cannot  be 
modified  by  subsequent  oral  agreement  is 
the  doctrine  of  some  cases^  but  the  contrary 
is  held  as  to  this.  6  R.  C.  L.  300;  Elliott, 
Contr.  §  1988;  9  Cvc.  696. 

«6  R.  C.  L.  299;  4  W^graore,  Ev.  §  2441; 
5  Chamberlayne,  Ev.  §  3o66. 

The  court  in  Castro  v.  Uliee  (1854)  13 
Tex.  229,  confuses  these  two  things.  After 
referring  to  the  rule  that  no  written  agree- 
ment can  be  added  to,  altered,  varied,  or 
changed  by  parol  testimony,  the  court 
poinU  out  that  in  the  case  at  bar  it  was 
attempted  by  subsequent  agreement  to  snb- 
stitnte  other  lands  for  those  mortgaged, 
and  adds,  ''What  is  this  but  an  attempt  to 
alter  or  to  vary  or  to  change  a  written  in- 
strument by  parol?" 

•  See  Rogers  v.  Dockstader,  L.R.A. — , 
"^"^ 

4  It  has  been  held  where  a  contract  for 
the  sale  of  goods  is  taken  out  of  the  Stat- 
ute of  Frauds  by  the  payment  of  earnest 
money,  but  is  not  reduced  to  writing,  it 
does  not  contravene  the  spirit  or  policy  of 
the  statute  to  allow  its  terms  to  be  varied 
by  parol  any  more  than  it  would  to  allow 
the  terms  of  the  original  contract  to  bs 
thus  proved.  It  is  competent,  therefore, 
for  the  parties  to  extend  or  vary  the  time 
for  the  performance  of  such  a  contract  by  a 


Stewart  (1861)   34  Vt.  127. 

s  The  mere  act  of  a  purchaser  in  awaiting 
delivery  by  his  vendor  may  not  in  all  cases 
amount  to  a  contract  extending  time. 
Where  it  does  not,  the  Statute  of  Frauds,  of 
cow'se,  has  no  application.  Ogle  v.  Vane 
(1867)  L.  R.  2  Q.  B.  (Bag.)  275,  7  Best  &  S. 
855,  36  L.  J.  Q.  B.  N.  S.  175,  15  Week.  Rep. 
564. 

•See  Thompson  v.  Robinson,  L.R.A.  — , 

V  Pearsal]  v.  Henry  (1908)  153  Gai.  314, 
95  Pac.  154  169. 

In  Wilson  v.  Beam  (1890)  12  Ey.  L.  Rep. 
367,  14  S.  W.  362,  a  purchaser  at  an  auc- 
tion sale,  being  unable  to  give  the  bond  re- 
quired, wrote  to  the  vendor  to  thdt  effect, 
and  stated  that  he  wpuld  liave  to  renounce 
the  contract.  This  was  acceded  to  by  the 
vendor,  who  entered  into  a  new  agreement 
with  the  vendee  relative  to  the  purcliase  of 
the  same  upon  new  terms  as  to  security. 
Upon  an  action  for  breach  of  the  oral  con- 
tract, tliis  was  treated  as  a  new  contract, 
and  not  as  a  modification  of  the  old,  and  it 
is  held  that,  the  agi'eement  being  verbal,  no 
action  for  its  breach  can  be  maintained. 

A  surety  for  the  lessor  of  a  mill  who 
has  verbally  assented  to  a  subsequent  agree- 
ment between  the  lessor  and  lessee  chang- 
ing the  term  of  the  lease  is  not  relieved  of 
liability  on  his  suretyship.  Smith  v.  Loomis 
(1883)  74  Me.  503.     The  argument  for  the 


subsequent  parol   agreement   at   any   time    surety  was  that  the    second    arrangement 
L.R.A.1917B.  10 
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been  held  not  to  amount  to  modification 
are,  however,  given  in  the  note.^ 

It  has  been  suggested  that  a  lease 
which  has  less  than  a  year  to  run  a£ter 
the  subsequent  agreement  may  be  modi- 
fied by  a  parol  agreement,  since  it  is  then 
not  within  the  Statute  of  Frauds.*  So, 
an  agreement  by  a  mortgagee  to  accept 
payment  of  the  mortgage  debt  in  other 
than  money  is  held  not  an  agreement 
with  respect  to  a  conveyance  in  land, 
hence  is  not  within  the  Statute  of 
Frauds.^^  Other  examples  of  facts  held 
not  to  present  a  case  within  the  Statute 
of  Frauds  are  given  in  the  note.^^ 

It  may  be  stated  generally  at  this 
point  that,  with  the  exception  of  the 
cases  discussed  under  subdiv.  III.,  the 


cases  uniformly  support  the  rule  that  an 
oral  executory  modiiieation  of  a  written 
contract  within  the  Statute  of  Frauds  is 
unenforceable.  This  rule  is  applied  in 
some  eases  in  which  it  appears  that  acts 
have  been  done  in  accord  with  the  oral 
modification,  and  in  some  cases  at  least 
where  it  is  expressly  alleged  that  such 
acts  were  done  in  reliance  upon  the  oral 
modification.  Other  cases  in  which  a 
party  has  acted  in  reliance  upon  the  oral 
modification,  especially  where  he  has 
completed  performance  of  the  obliga- 
tions imposed  upon  him  by  the  agree- 
ment, hold  that  the  rights  of  the  parties 
must  be  determined  by  the  modified 
agreement.  It  is  difficult,  if  not  impossi- 
ble, to  reconcile  the  oases  in  which  the 


%vas  a  new  and  independent  contract  substi- 
tuted for  and  canceling  the  first  one,  and 
was  not  binding  upon  the  surety  on  account 
of  the  Statute  of  Frauds,  a  contention  that 
was  denied. 

8  The  question  of  modification  by  parol 
is  not  raised  where  the  parties  by  mistake 
atated  a  wrong  purchase  price  in  their  con- 
tract for  the  sale  of  real  estate  and  sub- 
sequently had  the  scrivener  who  drew  the 
contract  change  the  amount  to  the  correct 
purchase  price.  Kneedler  v.  Anderson, 
(1S92)  43  lU.  App.  317. 

An  agreement  between  the  vendor  and 
vendee  of  goods  upon  the  vendee's  finding 
himself  unable  to  pay  for  the  goods,  that 
the  vendor  should  buy  them  back,  is  not  a 
modification  of  the  original  contract,  but  a 
resale.  Blanchard  v.  Trim  (1868)  38  N.  Y. 
225 

In  Creigh  v.  Boggs  (1881)  19  W.  Va.  240, 
specific  performance  of  a  written  contract 
for  the  sale  of  land  was  granted,  with  parol 
variations  in  the  courses  of  the  land  agreed 
to  by  the  parties  subsequently  and  admit- 
ted in  the  answer,  where  the  variations  in 
the  courses  were  not  made,  as  admitted  by 
the  answer,  with  a  view  of  modifying  the 
original  parol  understanding  of  the  parties 
which  preceded  the  written  contract,  but 
simply  to  carry  out  the  original  parol  agree- 
ment and  understanding,  which  the  written 
contract  failed  to  do  because  of  a  mutual 
mistake  of  the  parties. 

•  Doherty  v.  Doe  (1893)  18  Colo.  456,  33 
Pac.  165.  The  decision  in  this  case,  how- 
ever, is  based  upon  another  ground. 

WMcKenzie  v.  Stewart  (1916)  —  Ala.  — , 
72  So.  109.  It  is  stated  that  it  is  true  that 
the  result  of  the  mortgagee's  acceptance  of 
the  property,  agreed  to  be  accepted  in  pay- 
ment, would  be  the  release  of  the  land  from 
the  mortgage,  but  the  same  result  would 
follow  from  his  acceptance  of  money  also, 
and  in  either  case  the  release  of  the  land 
results  incidentally  from  the  operation  of 
law,  and  not  from  any  agreement  of  the 
parties. 

11  An  agreement  by  vendors  who  were 
tinder  obligation  to  remove  clouds  upon 
their  title,  with  the  vendee,  to  remove  the 
L.R.A.1917B. 


clouds,  has  been  held  an  original  under- 
taking, which  does  not  vary,  add  to,  or 
contradict  the  written  contract  of  sale,  and 
is,  therefore,  not  required  by  the  Statute  of 
Frauds  to  be  in  writing.  Foster  v.  Hoff 
(1913)  37  Okla.  144,  131  Pac.  531,  Ann.  Cas. 
1916B,  218. 

It  has  been  held  that  a  written  agreement 
between  a  grantor  and  grantee  after  the 
conveyance  of  the  land,  that  a  balance  on 
the  purchase  price  should  be  retained  until 
the  grantor  had  perfected  the  title,  might 
be  modified  by  oral  agreement  of  the  parties 
that  in  consideration  of  an  abatement  of 
part  of  the  purchase  price  bo  retained  the 
balance  of  the  purchase  money  should  be 
paid  without  the  perfection  of  the  tith»  as 
agreed  upon.  Negley  v.  JefTers  (1876)  28 
Ohio  St.  100.  This  is  on  the  theory  that 
the  contract  was  not  one  within  the  Stat- 
ute of  Frauds. 

The  extensions  from  time  to  time  by 
parol  for  periods  less  than  a  year,  of  a  con- 
tract which  was  to  be  performed  within  a 
year,  are  unaffected  by  the  Statute  of 
Frauds.  Donovan  v.  Richmond  (1886)  Gl 
Mich.  467,  28  N.  W.  516. 

A  subsequent  agreement  speoifiying  a 
certain  place  within  a  city  for  the  payment 
of  a  balance  due  upon  a  land  contract  which 
specified  no  particular  part  of  the  city  for 
the  payment  of  the  balance,  is  held  in 
Sayre  v.  Mohney  (1899)  35  Or.  141,  56 
Pac.  526,  not  to  change  or  qualify  the  terms 
of  the  written  agreement,  but  to  be  a  col- 
lateral or  independent  engagement. 

There  was  an  attempt  to  modify  a  leaae 
in  Blumenthal  v.  Bloomingdale  (1886)  100 
N.  Y.  558,  3  N.  E.  292,  but  no  specific  ob- 
jection to  the  evidence  of  the  modification 
founded  upon  the  Statute  of  Frauds  was 
taken  when  the  proof  was  offered,  and  there 
was  no  exception  to  the  charge  that,  after 
breach,  the  terms  of  the  lease  could  be 
modified  or  altered  by  a  parol  agreement; 
the  sole  contention  being  that  the  substi- 
tuted agreement  which  formed  the  basis 
of  the  lessee^s  right  was  itself  void  as  a 
lease  for  more  than  one  year  or  revocable 
as  a  mere  license  founded  upon  no  con- 
sideration. 
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oral  agreement  has  been  acted  upon.  A 
majority  of  those  eases  which  adhere  to 
the  rule  that  the  Statute  of  Frauds  in- 
validates the  oral  modification  do  not 
consider  the  fact  that  the  oral  agreement 
has  been  acted  upon;  while  those  adher- 
ing to  the  opposite  theory  emphasize  this 
fact  and  thereby  present  a  case  of  waiv- 
er, estoppel,  etc.  Where  the  contract  is 
fully  executed  by  both  parties,  according 
to  the  modified  agreement,  the  Statute 
of  Frauds  does  not  invalidate  the  oral 
modification. 

The  foregoing  rules  have  been  applied 
in  many  cases  without  reference  to  the 
character  of  the  modification.  In  some 
a  distinction  is  made  in  regard  to  wheth- 
er the  modification  is  one  of  a  part  of  the 


agreement  which  itself  must  be  in  writ- 
ing. Other  cases  have  expressly  repudi- 
ated this  distinction  where  the  part 
sought  to  be  modified  is  part  of  the  writ 
ing.  A  distinction  has  also  been  made 
in  some  jurisdictions  between  an  exten- 
sion of  time  and  other  modifications. 

//.  Bute  that  contract  cannot  "be  modi' 
fled   by   oral  agreement. 

1,  In  general. 

The  broad  general  doctrine  is  an- 
nounced in  many  eases  that  a  contract 
required  by  the  Statute  of  Frauds  to  be 
in  writing  cannot  be  modified  by  subse- 
quent oral  agreement.**    In  some  of  the 


l^Adler  v.  Friedman  (1800)  16  Cal.  138; 
]k>yd  V.  Big  Three  Kaneh  Co.  (1013)  22 
Cal.  App.  108,  133  Pac.  625,  approved  in 
obiter  statement  in  Fogg  ▼.  McAdam 
(1014)  25  Cal.  App.  522,  144  Pac.  206;  Mai- 
kan  V.  Hemming  (1000)  82  Conn.  203,  73 
Atl.  752;  Simonton  v.  Liverpool,  L.  k,  G. 
Ins.  Co.  (1874)  51  Ga.  80;  Mitchell  v. 
UniverRal  L.  Ins.  Co.  (1875)  64  Ga.  280; 
Augusta  Southern  R.  Co.  v.  Smith  &  K.  Co. 
(1800)  106  6a.  864,  33  8.  E.  28;  Willis  v. 
Fields  (1900)  132  6a.  242,  63  8.  K.  828; 
Hawkins  v.  Studdard  (1908)  132  6a.  268, 
131  Am.  St.  Rep.  100,  63  S.  E.  852;  Moore 
V.  Collier  (1010)  183  6a.  762,  66  S.  K.  1080; 
Jarman  v.  Westbrook  (1010)  134  6a.  10, 
67  S.  E.  403;  Sikes  v.  Malloonee  (1012)  11 
6a.  App.  632,  75  S.  E.  088,  holding  that 
a  contract  of  guaranty  cannot  be  modified 
by  oral  agreement;  OeirpeDter  v.  Galloway 

(1881)  73    Ind.    418;    Bradley    v.    Harter 

(1000)  156  Ind.  400,  60  N.  £.  130;  Christian 
r.  Highlands  (1003)  32  Ind.  App.  104,  60  N. 
£.  266;  Burgett  v.  Loeb  (1008)  43  Ind.  App. 
657,  88  N.  E.  346;  Napier  Iron  Works  v. 
CaldweU  &  D.  Iron  Works  (1015)  —  Ind. 
App.  — ,  110  N.  E.  714;  Autem  v,  Mayer 
Coal  Co.  (1016)  08  Kan.  370,  158  Pac.  13; 
McConathv  v.  Lanham  (1903)  116  Ky.  735, 
76  S.  W.'636.  See  note  110;  Walter  v. 
Victor  G.  Bloede  Co.  (1001)  04  Md.  80,  50 
Atl.  433;  Abell  v.  Munson  (1860)  18 
Mich.  306,  100  Am.  Dec.  165;  Cook  v.  Bell 
(1860)  18  Mich.  387;  Brown  v.  Sanborn 
(1875)  21  Minn.  402;  Bum  a  v.  Fidelity  Real 
Estate  Co.  (1802)  52  Minn.  31,  53  N.  W. 
1017;  Grand  Forks  Lrnnber  Co.  v.  McClure 
Ix>rrging  Co.  (1008)  103  Minn.  471,  115  N. 
W.  406;  Warren  v.  A.  B.  Mayer  Mfg.  Co. 

(1001)  161  Mo.  112,  61  S.  W.  644;  Rucker 
V.  Harrington  (1803)  52  Mo.  App.  481,  ap- 
proved in  Newman  v.  Bank  of  Watson 
(1807)  70  Mo.  App.  135;  Espy  v.  Anderson 
(1850)  14  Pa.  311.  But  see  Lc  Ftvre  v. 
Le  Fevre  (1818)  4  Serg.  &  R.  (Pa.)  241,  8 
Am.  Dec.  606;  T^d  v.  King  (1840)  1  R.  I. 
224,  51  Am.  Dec.  624;  Hicks  v.  Aylsworth 

(1882)  13  R.  L  562;  Beard  v.  A.  A.  Gooch 
k  Son  (1010)  62  Tex.  Civ.  App.  60,  130  S. 
W.  1022;  Gurley  v.  Hanricka  (1011)  — 
Tex.  Civ.  App.  — ,  130  S.  W.  721.  See 
I-.U.A.1017B. 


Adams  v.  Hughes,  infra;  Pence  v.  Life 
(1005)  104  Va.  518,  52  &  £.  257;  Heth  v. 
Woolridge  (1828)  6  Rand.  (Va.)  605,  18 
Am.  Dec.  751;  Hanson  v.  Qunderson 
(1807)  05  Wia.  613,  70  N.  W.  827;  Emerson 
V.  Slater  (1850)  22  How  (U.  S.)  28,  16  L. 
ed.  360  (obiter);  Reid  v.  Diamond  Plate 
Glass  Co.  (1808)  20  C.  C.  A.  110,  54  U.  S. 
App.  610,  85  Fed.  103;  Jones's  Ose  (1875) 
11  Ct.  CI.  (Fed.)  733. 

Hill  V.  Blake  (1884)  07  N.  Y.  216,  holding 
that  a  vendor  who  had  failed  to  deliver 
within  the  time  stipulated  hy  the  written 
contract,  but  had  oflfered  to  deliver  within 
the  time  provided  by  the  oral  extension 
could  not  maintain,  an  action  for  breach  ol 
contract  against  his  vendee  for  failure  to 
accept  the  goods  sold.  The  court  states 
tliat  there  were  no  circumstances  that 
would  work  an  estoppel  against  the  defend- 
ant. See  further,  infra,  V.,  especially  New 
York  eases. 

Pence  v.  Life  (1005)  104  Va.  518,  52  S. 
E.  257,  holding  that  a  contract  for  the  sale 
of  land  cannot  be  modified  by  a  subsequent 
parol  agreement,  in  the  absence  of  some  act 
aa  part  performance  to  take  it  out  of  the 
operation  of  the  Statute  of  Frauds. 

A  verbal  modification  of  a  written  agree- 
ment for  the  purchase  and  sale  of  goods  is 
invalid  under  the  Statute  of  Frauds. 
Schultz  V.  Bradley  (1874)  57  N.  Y.  646.  By 
the  verbal  agreement  the  parties  sought  to 
increase  the  amount  of  the  goods  to  be  de- 
livered under  the  contract. 

A  stipulation  in  a  deed  tliat  it  was  made 
upon  condition  that  the  grantee  live  witli 
and  care  for  the  grantor  during  the  re- 
mainder of  his  life  cannot  be  waived  by 
parol.  Culy  v.  Upham  (1003)  135  Mich. 
131,  106  Ara.  St.  Rep.  388,  07  N.  W.  405. 

An  existing  lease  for  years  cannot  be 
turned  into  a  lease  at  will  by  verbal  agree- 
ment. Den  ex  dem.  Jilayberry  v.  Johnson 
(1835)  15  N.  J.  L.  116. 

That  a  purchaser  of  land  cannot  be  com- 
pelled to  take  and  pay  for  land  not  em- 
braced within  the  written  contract,  but  in- 
cluded in  a  parol  agreement,  is  held  in 
Wigginton  v.  Ewell  (1888)  10  Ky.  L.  Rep. 
383,  0  S.  W.  285.     In  the  headnote  to  the 
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leading  English  cases,  and  some  Ameri- 
can cases,  there  is  announced  a  more 
limited  rule  to  the  effect  that  an  agree- 
ment resting  partly  in  writing  and  part- 
ly in  parol  cannot  be  made  the  basis  of 
an  action.  But  in  other  English  cases 
the  rule  is  stated  as  broadly  as  the  fore- 
going, and  in  some  at  least  it  is  express- 
ly held  that  the  oral  agreement  does  not 
modify  the  writing,  consequently  an  ac- 
tion may  be  maintained  on  such  writing; 
in   such   an  action  the  oral   agreement 


cannot  be  shown  even  defensively.  It 
thus  appears  that  the  English  cases  as 
a  whole  support  the  broad  rule  of  the 
American  cases. 

The  broad  rule  above  stated  has  been 
held   to  apply  and   prevent   the  subse- 
quent oral  modification  of  a  term  of  the 
contract  implied  by  law.     Thus,  where 
:  the  legal  import  of  a  contract  for  the 
,  sale  of  real  estate  is  that  the  balance  of 
I  the  purchase  price  is  to  be  paid  present^ 
'  ly,  the  parties  cannot,  by  parol  agree- 


case  the  parol  agreement  is  stated  to  have 
been  a  subsequent  agreement.  Nothing  is 
said  as  to  this  in  the  opinion,  nor  is  it 
stated  anywhere  to  have  been  a  modifi- 
cation of  the  original  contract. 

The  parties  to  a  mortgage  cannot,  by 
subsequent  parol  agreement,  substitute 
lands  other  than  those  prescribed  in  the 
written  instrument,  as  this  would  be  con- 
veying land  bv  parol.  Castro  v.  lilies 
(1854)  13  Tex.  229. 

A  subsequent  oral  agreement  between  the 
parties  to  a  contract  for  the  sale  of  timber, 
as  to  what  had  been  growth  of  the  timber 
between  the  date  of  the  contract  and  of  the 
cutting,  is  stated  in  Whitfield  v.  Rowland 
Lumber  Co.  (1910)  152  N.  C.  211,  67  S.  E. 
612,  to  be  an  oral  conveyance  of  an  interest 
in  realty. 

A  supplementary  verbal  contract  by 
which  the  lessor  of  a  coal  mine  agreed  to 
pay  an  additional  royalty  for  the  coal 
mined  was  held  invalid  where  neither  of  the 
parties  had  taken  any  action  upon  it,  but 
the  court  does  not  consider  this  as  a  modifi- 
cation of  the  original  lease.  Crawford  v. 
Wick  (1868)  18  Ohio  St.  190,  98  Am.  Dec. 
103,  8  Mor.  Min.  Rep.  641. 

An  agreement  by  a  vendor  of  brick  to  re- 
ceive in  payment  of  the  brick  a  certain 
amount  in  cash  and  the  balance  in  two  lots 
cannot,  when  part  of  the  brick  has  been  de- 
livered, and  the  purchaser  has  refused  to 
receive  any  more,  be  modified  orally  by  the 
parties,  to  the  effect  that  the  purchaser 
should  pay  for  the  brick  already  delivered 
at  the  contract  price,  the  purchaser  to  take 
one  of  the  lots  at  the  stipulated  price,  and 
to  pay  the  balance  in  cash.  The  action  in 
this  ease  was  brought  to  secure  a  convey- 
ance of  the  lot  agreed  upon  in  the  oitil 
agreement,  and  recover  the  balance  of  the 
purchase  price.  Burns  v.  Fidelity  Real 
Estate  Co.  (1892)  62  Minn.  31,  53  N.  W. 
1017. 

A  bond  for  title  having  been  merged  in  a 
judgment,  it  has  been  held  that  the  bond 
cannot  be  reinstated  and  the  judgment  dis- 
regarded by  parol  agreement.  Scott  v. 
Sanders  (1831)  6  J.  J.  Marsh.  (Ky.)  506. 

It  is  stated  in  Westchester  F.  Ins.  Co.  v. 
Earle  (1876)  33  Mich.  143,  that  a  written 
insurance  policy  not  within  the  Statute  of 
Frauds  may  be  changed  by  parol,  thus  ex- 
cepting contracts  that  are  within  the  Stat- 
ute of  Fraxids  from  such  modification. 

Where  the  doctrine  prevails  that  a  mort- 
L.R.A.1917B. 


gage  is  a  lien  or  security  only,  and  not  in 
any  sense  a  title,  a  parol  agreement  that  a 
mortgage  shall  stand  as  security  for  a 
future  loan  is  ineffectual  to  create  a  lieu 
to  secure  such  loan;  the  one  loaning  the 
money  does  not  acquire  any  equitable  lien 
or  right  to  charge  the  new  advance  upon 
the  land.  Stoddard  v.  Hart  (1861)  23  N.  Y. 
556.  The  agreement  in  this  case  was  con- 
temporaneous with  the  execution  of  the 
mortgage,  and  is  not  treated  as  a  subse- 
quent modification  of  a  written  agreement. 

An  oral  agreement  by  the  equitable  own- 
er of  land  which  has  been  conveyed  to  a 
third  person  as  security  for  a  debt,  that  the 
land  shall  stand  as  security  for  still  another 
debt  of  the  equitable  owner,  is  void  and 
unenforceable.  Curie  v.  Eddy  (1856)  24 
Mo.  117,  66  Am.  Dec.  699. 

The  surplus  arising  from  the  sale  of  real 
property  under  deeds-  of  trust  given  to  se- 
cure debts  described  in  them  cannot  be  re- 
tained as  security  for  debts  subsequently 
made  on  the  strength  of  a  parol  engage- 
ment. Williams  v.  Hill  (1866)  19  How. 
(U.  S.)  246,  16  li.  ed.  570. 

But  in  Re  Burns  (1909)  171  Fed.  1008, 
aflTirnied  in  (1909)  98  C.  C.  A.  658,  174  Fed. 
1020,  where  a  boiTower  who  had  given  as 
security  a  warranty  deed  for  certain  lands, 
and  contemporaneously  thereto  had  taken 
back  from  the  grantee  a  bond  for  title,  and 
who,  upon  payment  of  the  note  given  in 
evidence  of  t)ie  debt,  obtained  another  loan 
from  the  grantee,  and  agreed  with  him 
that  the  deed  should  stand  as  security  for 
the  larger  indebtedness,  and  with  that  end 
in  view  made  certain  interlineations  in  the 
bond  for  title,  but  by  inadvertence  allowed 
the  sum  of  money  describing  the  first  loan 
to  remain  therein,  the  right  of  the  creditor 
to  a  lien  upon  the  land  for  the  larger 
amount  was  sustained  as  against  a  subse- 
quent creditor  of  the  debtor  with  notice 
of  the  facts. 

That  the  consent  of  a  surety  to  extend 
the  time  of  payment  of  debt  need  not  be  in 
writing,  was  held  in  Bandler  v.  Bradley 
(1910)   110  Minn.  66,  124  N.  W.  644. 

See  Worden  v.  Crist,  infra,  note  113; 
Doar  V.  Gibbes  (1831)  Bail.  Eq.  371,  infra, 
note  114:  Bullis  v.  Presidio  Min.  Co.  (1889) 
♦5  Tex.  540,  12  S.  W.  397,  and  Adams  v. 
Hughes,  —  Tex.  Civ.  App.  — ,  140  S.  W. 
1163,  infra,  note  128;  and  Creigh  v.  Boggs 
(1881)  19  W.  Va.  240,  supra,  note  8. 
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ment,  fix  a  subsequent  specific  time  for 
the  payment  of  the  balance.^' 

Some  courts  thus  announoing  the  doc- 
trine first  above  stated  have  applied  it 
to  its  fullest  extent;  and  sustained  an 
action  on  the  written  contract,  upon  the 
theory  that,  the  subsequent  oral  modi- 


fication being  invalid,  the  written  con- 
tract is  unaffected. ^^  But  a  majority  of 
the  cases  in  which  this  broad  doctrine 
has  been  announced  have  been  cases  in 
which  the  action  was  upon  the  contract 
as  modified."    The  oral  modification  be- 


18  Hawkins  v.  Studdard  (1000)  132  6a. 
265,  131  Am.  St.  Rep.  190,  63  S.  E.  852. 
See  Giraud  v.  Richmond  (1846)  2  C.  B.  835, 
135  Eng.  Reprint,  1172,  15  L.  J.  C.  P.  N.  S. 
180,  10  Jur.  360,  note  17. 

1«  Willis  V.  Fields  (1009)  132  Ga.  242,  63 
S.  E.  828;  Pence  v.  Life  (1006)  104  Va.  518, 
52  S.  E.  259. 

Malkan  v.  Hemming  (1900)  82  Comi.  293, 
73  Atl.  762,  holding  that  the  vendor  in  a 
land  contract  was  entitled  to  judgment  in 
an  action  for  specific  performance  of  the 
contract  as  originally  written,  if  the  vend- 
ees failed  to  prove  the  modification  in  writ- 
ing. By  the  alleged  modification  the 
vendees  were  to  convey  a  tract  of  land,  in- 
stead of  giving  their  note  secured  by  a 
mortgage  as  was  provided  in  the  original 
writing. 

Burgett  V.  Loed  (1009)  43  Ind.  App.  657, 
88  N.  E.  346,  sustaining  an  action  upon  a 
lease  as  written  and  holding  Invalid  an  at- 
tempted oral  modification. 

Abell  V.  Mtinson  (1860>  18  Mitih.  306,  100 
Am.  Dec.  166,  holding  in  an  action  by  a 
vendee  who  had  paid  in  full  the  purchase 
price  for  land,  to  recover  damages  for  not 
conveying  the  land  according  to  the  terms 
of  the  written  contract,  that  the  defendant 
could  not  show  an  oral  extension  of  the 
time  of  performance  for  the  purpose  of 
showing  that  he  was  not  in  default. 

Grand  Forks  Lumber  Co.  v.  McCUire  Log- 
ging Co.  (1008)  103  Minn.  471,  116  N.  W. 
406,  holding  that  parol  evidence  was  in- 
admissible to  prove  that  the  terms  of  the 
contract  for  the  sale  of  timber  had  been 
modified  by  parol.  But  see  the  cases  from 
this  jurisdiction,  infra. 

Warren  v.  A.  B.  Mayer  Mfg.  Co.  (1000) 
161  Mo.  112,  61  S.  W.  644,  holding  inadmis- 
sihle  parol  evidence  in  an  action  for  breach 
of  contract,  to  show  that  the  manner  of 
payment  had  been  modified  by  parol  and  the 
plaintiflT  had  not  complied  with  the  terms 
of  the  modified  agreement. 

Espy  V.  Anderson  (1850)  14  Pa.  308,  hold- 
ing that  evidence  of  »  subsequent  parol 
agreement  cannot  be  received  to  alter  the 
terms  of  a  written  agreement  for  the  sale 
of  land,  in  an  action  of  covenant  bv  the 
vendor  to  recover  a  part  of  tlie  purchase 
price. 

Hanson  v.  Gunderson  (1807)  05  Wis.  613, 
70  N.  W.  827,  holding  in  an  action  by  an 
employee  against  the  members  of  a  co- 
partnership who  had  contracted  by  a  writ- 
ten agreement  relating  to  the  payment  of 
the  plaintifTs  wages  so  as  to  make  them- 
selves jointly  liable,  that  evidence  of  an 
oral  agreement  that  the  partners  should  be 
severally  liable  each  for  one  half  of  the 
wages  could  not  be  introduced  in  evidence. 
L.R.A.1917B. 


Reid  V.  Diamond  PUte  Glass  Co.  (1808) 
20  C.  C.  A.  110,  64  U.  S.  App.  610,  85  Fed. 
103,  holding  incompetent,  evidence  of  a 
subsequent  parol  agreement  changing  the 
price  at  which  glass  was  to  be  delivered  and 
also  the  amount  from  that  stipulated  in  a 
written  contract,  in  an  action  by  the  vend- 
or, who  had  performed  according  to  the 
written  agreement,  to  recover  a  balance  due 
on  the  purchase  price. 

In  Adler  v.  Friedman  (1860)  16  CaL  138, 
an  action  upon  a  promissory  note,  the  de- 
fendant was  not  allowed  to  prove  a  parol 
agreement  reducing  the  interest.  It  seems 
that  the  interest,  even  after  reduction,  was 
beyond  the  statutory  rate,  and  under  the 
California  statute  such  a  claim  must  be 
evidenced  by  writing,  or  it  is  invalid  and  un- 
enforceable. The  court  states  that  the  ef- 
fect of  the  proof  in  this  case  would  have 
been  to  establish  a  contract  upon  which  the 
plaintiff  could  not  recover,  that  no  action 
could  be  maintained  upon  it,  and  no  efl^ect 
could  be  given  to  St  as  a  modification  of  the 
terms  of  the  original  agreement. 

A  contract  of  employment  of  real  estate 
brokers  which  by  the  statute  is  required  to 
be  in  writing,  and  which  (ttates  the  amount 
of  the  commissions  to  be  received  by  the 
brokers,  cannot  be  modified  by  parol  agree- 
ment to  take  property  in  i>ayment  of  the 
commission.  Lincoln  Realty  Co.  v.  Garden 
City  Land  &  Immigration  Co.  (1013)  04 
Neb.  346,  143  N.  W.  230,  Ann.  Cas.  1014D, 
302. 

In  Thill  v.  Johnston  (1010)  60  Wash. 
303,  111  Pac.  225,  specific  performance  of 
a  written  agreement  between  the  pur- 
chasers of  property  as  to  division  of  the 
property  was  granted,  and  the  right  to 
show  that  the  contract  had  been  abrogated 
by  a  new  oral  contract  denied  the  defend- 
ant. 

A  parol  agreement  between  lessee  and 
lessor  under  which  the  lessee  obtained  ad- 
ditional space  at  an  increased  rental  was 
held  not  to  operate  as  a  waiver,  surrender, 
or  cancelation  of  the  prior  written  lease,  in 
Lament  v.  United  States  Reduction  Co. 
(1015)  101  111.  App.  446. 

See  Seymour  v.  Hughes  (1007)  5*^  Misc. 
248,  105  N.  Y.  Supp.  240,  note  61;  Carpen- 
ter V.  Galk>way  (1881)  73  Ind.  418,  note  15. 

W  Augusta  Southern  R.  Co.  v.  Smith  &  K. 
Co.  (1800)  106  6a.  864,  33  8.  E.  28;  Hill  v. 
Blake  (1884)  07  N.  Y.  216;  Heth  v.  Woold- 
ridge  (1828)  6  Rand.  (Va.)  605,  18  Am.  Dec. 
751. 

Malkan  v.  Hemming  (1000)  82  Conn.  203, 
73  Atl.  752,  holding  that  a  vendor  could  not 
maintain  an  action  for  specific  performance 
against  his  vendee  upon  a  written  contract 
for  the  sale  of  land  as  modified  by  parol. 
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ing  invalid,  it  cannot,  of  course,  form    the  basis  of  an  action.    It  was  contended 


Simonton  v.  Liverpool,  L.  &  G:  Ins.  Co. 
(1874)  51  Ga.  76,  holding  that  an  insui'ed 
cannot  maintain  an  action  upon  an  insur- 
ance policy  for  the  destruction  of  goods  in 
a  location  other  than  that  stipulated  in  the 
policy,  upon  the  oral  agreement  of  an 
agent  of  the  company  to  change  the  policy 
so  as  to  correspond  with  the  new  location. 

Bradley  v.  Barter  (1901)  166  Ind.  409, 
60  N.  E.  130,  holding  that  no  damages  could 
be  recovered  of  a  vendor  oi*  real  estate  upon 
his  oral  agreement,  subsequently  made,  to 
accept  other  real  estate  in  payment  of  the 
purchase  price,  instead  of  money  as  provid- 
ed in  the  writing.  It  was  urged  in  this 
case  that  the  subsequent  oral  agreement 
did  not  destroy,  vary,  or  contradict  the 
written  contract,  but  simply  provided  for 
an  additional  mode  of  paying  the  purchase 
monev  for  the  real  estate;  that  it  did  not 
even  seek  to  change  altogether  the  manner 
of  its  payment;  that  the  written  contract 
was  left  intact  as  to  that  as  well  as  to 
its  other  provisions,  and  the  purchase 
money  could  still  be  paid  according  to  the 
terms  of  the  written  instrument.  The 
court,  however,  held,  as  above  stated,  that 
the  agreement  in  question  amounted  to  an 
oral  modification  and  was  unenforceable. 

Napier  Iron  Works  v.  Caldwell  &  D.  Iron 
Works  (1915)  —  Ind.  App.  —,  110  N.  E. 
714,  holding  that  an  action  in  damages  for 
breach  of  a  written  contract  for  the  sale 
of  merchandise  could  not  be  maintained 
upon  the  written  contract  as  modified  by  a 
subsequent  oral  agreement. 

Walter  v.  Victor  G.  Bloede  Co.  (1901)  94 
Md.  80,  50  Atl.  433,  holding  that  no  action 
could  be  maintained  upon  a  witten  contract 
for  the  sale  of  goods  as  modified  by  a  parol 
agreement  for  the  extension  of  time  for  the 
delivery  of  the  goods. 

Brown  v.  Sanborn  (1876)  21  Hinn.  402, 
holding  that  a  vendor  of  straw  of  certain 
specifications  could  not  show  an  oral  modifi- 
cation  of  the  specifications  in  an  action 
against  his  vendee  for  refusal  to  accept. 

Rucker  v.  Harrington  (1893)  52  Mo.  App. 
481,  holding  that  a  vendor  of  real  estate 
could  not  maintain  an  action  for  damages 
for  breach  of  his  written  contract  to  give 
good  title  as  modified  by  a  subsequent  oral 
agi'eeraent,  upon  discovery  that  he  was 
unable  to  give  good  title,  that  there  shoiild 
be  a  deduction  from  the  purchase  price  and 
a  delivery  of  possession  earlier  than  pro* 
vided  in  the  written  contract,  and  the  pur- 
chaser would  waive  the  defect  in  the  title 
and  accept  the  title  as  it  was. 

Ladd  v.  King  (1849)  1  R.  I.  224,  51  Am. 
Dec.  624,  holding  in  an  action  by  a  vendor 
who  had  not  performed  within  the  time 
stipulated  in  the  written  agreement,  but 
wlio  had  performed  within  the  time  fixed 
by  an  oral  extension,  that  parol  evidence 
of  the  oral  agreement  was  inadmissible. 

Beard  v.  A.  A.  Gooch  &  Son  (1910)  62 
Tex.  Civ,  App.  69,  130  S.  W.  1022,  denying 
to  a  purchaser  of  wood  from  a  tenant  who 
had  the  right  to  sell  wood  from  a  part  of 
L.R.A.1917B. 


the  land  put  in  cultivation  by  him,  the 
right  to  introduce  testimony  tending  to 
show  a  subsequent  parol  agreement  between 
the  landlord  and  tenant  by  which  the  latter 
was  authorized  to  sell  the  wood  although  he 
had  not  complied  with  the  terms  of  the 
written  contract,  in  an  action  by  such  pur- 
chaser against  the  landlord  for  the  value  of 
the  wood  which  he  alleged  had  been  unlaw- 
fully converted  by  the  landlord. 

In  Cai-penter  v.  Galloway  (1881)  73  Ind. 
418,  an  action  was  brought  upon  a  note 
given  in  part  payment  of  a  jack.  In  the 
contract  of  purchase  the  seller  agreed  to 
purchase  all  mules  of  the  jack^s  getting  dur- 
ing that  season  which  complied  with  cer- 
tain specifications.  This  agreement  was 
claimed  by  the  purchaser  to  have  been 
orally  modified  by  changing  the  specifi- 
cations, and  for  refusal  to  accept  the  mules 
according  to  the  modified  agreement  the 
purchaser  set  up  a  cross  complaint  and  set- 
off asking  damc^es  for  breach  of  tlie  modi- 
fied agreement.  This  relief  was  denied,  the 
court  stating  that  in  case  of  a  contract 
within  the  Statute  of  Frauds  it  cannot  be 
subsequently  modified  so  as  to  sustain  an 
action  upon  the  writing  as  qualified  by  the 
oral  variation. 

A  vendee  who  has  failed  to  make  pay- 
ments as  provided  in  his  contract  for  the 
purchase  of  land  cannot  maintain  an  action 
in  damages  for  failure  to  convey,  upon  the 
written  contract  as  modified  by  oral  agree- 
ment extending  the  time  of  payment  and 
making  some  new  terms  as  to  the  manner  of 
payment.    Cook  v.  Bell  (1869)  18  Mich.  387. 

It  is  held  in  Autem  v.  Mayer  Coal  Co. 
(1916)  98  Kan.  379,  158  Pae.  13,  that  a 
vendor  who  haa  tendered  a  deed  to  his 
vendee  for  a  less  estate  than  that  stipu- 
lated in  the  writing  is  not  entitled  to  re- 
cover the  purchase  price,  the  court  stating: 
"If  we  view  the  case  as  one  in  whicli  the 
parties  contracted  in  writing  for  one  thing, 
and  afterw^ards  agieed  orally  upon  another 
thing,  we  encounter  the  Statute  of  Frauds." 

A  real  estate  broker  cannot  recover  for 
the  Bale  of  a  part  of  an  entire  tract  of  land 
which  he  was  authorized  to  sell,  upon  an 
oral  contract  modifying  the  written  con- 
tract, authorizing  him  to  make  sale  of  the 
part  thus  sold.  Boyd  v.  Big  Three  lianch 
Co.  (1913)  22  CaL  App.  108,  133  Pac.  623 
(obiter). 

A  mortgage  of  several  lots  cannot  be  af- 
fected by  a  subsequent  parol  agreement 
that,  upon  the  payment  to  the  mortgagee 
of  a  stated  sum  for  each  lot  he  would  re- 
lease such  lot  from  the  mortgage,  so  as  to 
furnish  the  basis  of  an  action  by  a  pur- 
chaser of  such  lot  from  the  mortgagor  to 
compel  a  discharge  from  the  mortgage  of 
the  lot  thus  purchased.  Cooper  v.  Stevens 
(1816)  1  Johns.  Ch.  (N.  Y.)  425. 

In  Hawkins  v.  Studdard  (1908)  132  Ga. 
265,  131  Am.  St.  Rep.  190,  63  S.  E.  852,  it 
is  held  that  an  agi'eement  for  the  sale  of 
land  the  legal  import  of  which  is  that  the 
payment   for   the   same   was   to   W   made 
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in  one  case  ^^  involving  a  sale  of  brick 
in  payment  of  which  the  vendor  was  to 
receive  two  lots  and  the  balance  in  cash, 
that  npon  an  oral  modification  made 
after  the  delivery  of  part  of  the  brick, 
that  he  was  to  receive  one  of  the  lots  in 
question  and  the  balance  in  cash  for  the 
brick  then  delivered,  the  original  con- 
tract remained  intact,  and  that  a  suit 
to  enforce  a  conveyance  of  the  lot  and 

At' 

recover  the  balance  of  the  purchase  was 
a  suit  on  the  original  contract,  from 
which  the  vendor  had  merely  waived  or 
dropped  out  the  provision  as  to  the  con- 
veyance of  the  other  lot.  After  stating 
that  this  is  not  true  in  fact,  as  the 
vendor  claimed  and  recovered  under  the 
new  oral  agreement  a  larger  money 
judgment  than  he  would  be  entitled  to 
under  the  original  contract,  the  court 
continues:  "It  is  very  clear  that  the 
suit  is  not  on  the  original  contract,  but 
upon  a  new  contract  made  out  by  in- 
eorporating  therewith  certain  oral  stipu- 
lations varying  its  terms.  If  counsel 
means  by  'dropped  out'  that  some  of  the 
provisions  of  the  original  contract  were 
*cut  oflT  or  ^dropped  out'  by  the  subse- 
quent oral  agreement  of  the  parties,  the 
Statute  of  Frauds  is  still  in  the  way, 


for  it  makes  no  difference  whether  the 
modification  consists  in  adding  to  or 
subtracting  from  the  terms  of  a  con- 
tract. In  either  case  the  terms  are  al- 
tered and  the  contract  is  a  new  one." 
The  court  further  states  that  the  facts 
alleged  and  found  may  show  a  good  rea- 
son for  the  vendor  not  having  performed, 
and  may  state  a  cause  of  action  for 
damages  for  the  breach  of  the  contract 
by  the  defendant,  or  for  compensation  in 
money  for  the  brick  which  the  vendor 
delivered,  "but  they  do  not  make  out  a 
case  entitling  him  to  specific  perform- 
ance. In  other  words  he  is  not  entitled 
to  specific  performance  of  the  original 
contract,  because  he  himself  or  his  as- 
signor has  not  performed,  and  he  is  not 
entitled  to  specific  performance  of  the 
new  one  because  it  is  void  under  the 
statute." 

It  is  sufiicient  in  the  cases  discussed 
in  the  last  preceding  paragraph,  in  which 
the  action  was  based  upon  the  modified 
contract,  to  hold  merely  that  no  action 
can  be  maintained  on  a  contract  resting 
partly  in  writing  and  partly  in  parol 
where  the  contract  is  one  required  by 
the  statute  to  be  in  writing.  Some  cases 
of  this  kind  announce  this  limited  rule  ^"^ 


presently  cannot  be  modified  by  a  subse- 
quent parol  agreement  fixing  the  time  for 
payment. 

In  Jarman  v.  Westbrook  (1910)  134  Ga. 
19,  67  S.  K.  403,  the  owner  of  land  had 
written  a  letter  to  a  prospective  purchaser 
offer iug  to  sell  for  a  stated  price  if  accepted, 
and  the  doal  closed  withhi  a  stated  time. 
Before  tlie  time  limited  the  prospective 
purchaser  verbally  accepted  the  proposal 
and  agreed  to  meet  the  owner  of  the  land 
at  a  date  later  than  that  stipulated  in  the 
written  proposal  for  the  purpose  of  closing 
the  trade.  Upon  the  refusal  of  the  owner 
to  complete  the  transaction,  an  action  was 
brought  for  the  specific  performance  of  the 
•  contract.  In  holding  that  tlie  action  could 
not  be  maintained,  the  court  states  that 
the  parol  agi'eement  tliat  tlie  parties  should 
meet  on  a  day  subsequent  to  the  time 
limited  in  the  written  option,  and  there 
close  the  trade  on  terms  diff'erent  from 
those  stated  in  the  written  option,  does  not 
entitle  the  plaintiff  to  specific  performance. 
"The  Statute  of  Frauds  requires  that  a  con- 
tract for  the  sale  of  an  interest  in  lauds 
shall  be  in  writing,  and  any  modification  of 
a  written  contract  required  by  law  to  be 
in  writing  must  also  be  in  writing  in  order 
to  be  valid." 

It  is  not  clear  that  there  was  a  subse- 
quent modification  in  Kandolph  v.  Frick 
(1892)  50  Mo.  A  pp.  275,  but  the  case  is  dis- 
cussed as  though  there  liad  been  one,  and 
it  is  stated  that  a  contract  within  the 
Statute  of  Frauds  cannot  be  modified  by  a 
subsequent  oral  agreement  so  as  to  be  en- 
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forceable.  The  plaintiff  who  brought  the 
action  for  damages  sought  to  excuse  his 
nonperformance  of  tlie  terms  of  the  con- 
tract by  the  oral  agreement 

The  action  in  Moore  v.  Collier  (1910)  133 
6a.  762,  66  S.  E.  1080,  was  apparently  tor 
breach  of  the  written  contract  as  modified 
by  parol,  but  no  report  of  this  case  appears, 
and  it  is  not  clear  that  this  was  the  fact. 

W  Burns  v.  Fidelity  Real  Estate  Co. 
(1892)  52  Minn.  31,  53  N.  W.  1017.  And  see 
Bradley  v.  Ilarter  (1901)  156  Ind.  499,  60 
N.  E.  139,  note  15. 

n  BONICAMP  v.  Starbuck,  ante,  141 ;  Price 
v.  McDowell  (1915)  ~  Okla.  — ,  153  Pac. 
649;  Dana  v.  Hancock  (1858)  30  Vt.  616; 
Goss  v.  Nugent  (1833)  5  Barn.  &  Ad.  58, 
110  Eng.  Heprint,  713,  2  Xev.  &  M.  28,  2 
L.  J.  K.  B.  N.  S.  127;  Harvey  v.  Grabham 
(1836)  5  Ad.  &  El.  60,  111  Eng.  Reprint, 
1089,  2  H.  &  W.  146,  6  Nev.  &  M.  154,  5 
K  J.  K.  B.  N.  S.  235.  The  court  here  treat* 
the  acts  of  the  parties  as  an  attempt  at 
waiver  of  the  written  provision,  but  holds 
that  a  waiver  by  parol  is  not  binding. 

The  nile  is  stated  in  Emmet  v,  Dewhurst 
(1851)  3  Macn.  &  G.  587,  42  Eng.  Reprint, 
386,  21  L.  J.  Ch.  N.  S.  497,  15  Jur.  1115, 
that  an  agi-eement  within  the  Statute  of 
Frauds  "must  be  in  writing,  and  any  altera- 
tion of  it  must  also  be  in  writing."  That 
case,  however,  relies  upon  Goss  v.  Nugent 
as  authority  for  its  statement.  The  rule 
is  stated  thus  broadly  in  Peters  v.  Hamilton 
(1879)  19  N.  B.  284,  but  reliance  is  placed 
upon  the  English  cases. 

A  contract  of  hiring  within  the  Statute 
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without  stating  the  broad  general  propo- 
sition, that  a  contract  required  by  the 
Statute  of  Frauds  to  be  in  writing  can- 
not be  modified  by  parol.  Consequently, 
where  an  action  at  law  is  based  upon  the 
contract  as  modified  by  parol,  the  action 
must  fail  because  the  agreement  is  not 
all  in  writing.^*  It  is  stated  in  the  early 
case  of  Goss  v.  Nugent  that  in  such  a 
situation   ^'the   written  contract  is   not 


that  which  is  sought  to  be  enforced;  it 
is  a  new  contract  which  the  parties  have 
entered  into,  and  that  new  contract  is 
to  be  proved  partly  by  the  former  writ- 
ten agreement  and  partly  by  the  new 
verbal  agreement  the  .  .  .  contract, 
therefore,  is  not  a  contract  entirely  in 
writing."  This  is  true  whether  the 
modification  consists  of  a  part  of  the 
contract  which  is  itself  required  to  be  in 


of  Frauds  because  not  to  be  performed 
within  a  year,  which  is  construed  to  require 
the  salary  thereby  agreed  to  be  paid  at  the 
end  of  every  year,  though  not  so  expressly 
providing,  cannot  be  modified  by  a  subse- 
quent oral  agreement  of  the  parties  that 
the  salary  shall  be  paid  quarterly,  so  as  to 
entitle  the  servant  to  recover  on  the 
quarterly  basis.  Giraud  v.  Richmond 
(1846)  2  C.  B.  83.5,  13r>  Eng.  Reprmt,  1172, ' 
15  L.  J.  C.  P.  N.  S.  180,  10  Jur.  360. 

See  Hawkins  v.  Studdard  (1908)  132  Ga. 
265,  131  Am.  St.  Rep.  190,  63  8.  £.  852, 
note  13. 

Some  of  the  Englisli  cases  above  referred 
to  point  out  that  the  English  Statute  of 
Frauds  does  not  require  all  contracts  or 
agents  concerning  the  sale  of  land  to  be  in 
writing,  but  provides  merely  that  no  action 
shall  be  brought  unless  the  contract  is  in 
writing. 

In  Hoadlv  v.  M'Laine  (1834)  10  Ring. 
485,  131  Eng,  Reprint,  1)82,  4  Moore  &  S. 
340.  3  L.  J.  C.  P.  N.  S.  162,  it  is  held  that 
a  carriage  maker  could  recover  the  price  of 
a  carriage  although  a  great  number  of 
alterations  and  additions  were  made  from 
time  to  time  from  those  stipulated  in  the 
written  agreement.  Gaselee,  J.,  states  that 
^'unless  we  establisli  as  a  general  principle 
that  every  alteration  introduced  in  the 
progress  of  an  executory  contract  is  to 
constitute  a  distinct  bargain  requiring  a 
distinct  note  in  writing,  I  am  of  opinion 
that  there  is  no  variance  in  this  case,  and 
that  there  has  been  a  sufficient  memo- 
randum of  the  contract." 

W  (ioes  V.  Nugent  (1833)  5  Barn.  &  Ad.  58, 
110  Eng.  Reprint,  713,  2  Nev.  &  M.  28,  2  L. 
J.  K.  B.  X.  S.  127,  holding  that  a  vendor 
who  had  agreed  to  make  good  title  to  the 
lots  which  were  the  subject  of  the  sale  could 
not  recover  a  balance  on  the  purchase  price 
where  he  was  unable  to  make  good  title  to 
one  of  the  lots,  although  the  purchaser 
agreed  to  waive  the  necessity  of  a  ^ood  title 
as  to  this  lot,  and  the  vendor  afterwards 
delivered  possession  of  the  whole  of  the  lots 
to  the  purchaser,  which  he  accepted,  but 
refused  to  pay  a  balance  due  on  the  pur- 
chase money,  and  relied  on  the  objection 
to  the  title. 

Price  V.  McDowell  (1915)  —  Okla.  — , 
153  Pac.  649,  holding  that  a  vendee  of  real 
estate  who  had  made  a  cash  payment  on 
the  contract  could  not,  upon  tendering  per- 
formance according  to  the  contract  as  modi- 
fied by  a  subsequent  oral  agreement  and  re- 
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fusal  of  the  vendor  to  accept  such  tender, 
recover  the  cash  payment. 

See  BoNiCAMP  v.  Stabbuck,  ante,  141. 

A  vendee  cannot  recover  for  breach  of  a 
written  contract  to  convey  real  estate, 
where  the  written  contract  required  a  sur- 
vey to  be  made  by  a  named  person,  and  the 
survey  was  made  by  another  person  who 
was  substituted  by  oral  agreement.  Dana 
V.  Hancock  (1858)  30  Vt.  616. 

A  purchaser  of  goods  to  be  delivered  at  a 
Btate<l  date  who  has  orally  agreed  to  ex» 
tend  the  time  for  delivery  cannot  recover 
in  assumpsit  for  damages  for  breach  of  the 
contract  of  his  vendor  to  deliver  upon  the 
day  agreed,  by  parol,  where  he  declared 
upon  the  writing  as  modified  by  the  parol 
agreement.  Stead  v.  Dawber  (1*839)  10  Ad. 
&  El.  57,  113  Eng.  Reprint,  22,  2  Perry  & 
D.  447,  0  L.  J.  Q.  B.  N.  S.  301.  See  further 
discussion  of  this  case,  infra. 

Upon  the  authority  of  Stead  v.  Dawber, 
it  is  held  in  Marshall  v.  Lvnn  (1840)  6 
Mees.  &  W.  109,  151  Eng.  Reprint,  342,  9 
L.  J.  Exch.  N.  S.  126,  that  a  written  agree- 
ment under  §  17  of  the  Statute  of  Frauds, 
for  the  sale  of  goods,  to  bo  sent  by  a  ship 
on  a  certain  voyage,  cannot  be  modified 
subsequently  by  parol  to  the  effect  that  the 
goods  are  to  be  sent  by  the  ship  on  a  subse- 
quent voyage.  The  vendor  was  accordingly 
denied  recovery  for  nonaoceptance  of  the 
goods.  Referring  to  the  case  of  Stead  v. 
Dawber,  the  court  states  that  **it  does  not 
appear  to  proceed  altogether  upon  the  time 
being  an  essential  part  of  the  contract,  but 
on  the  ground  that  the  contract  itself, 
whatever  be  its  terms  if  it  be  such  as  the 
law  recognizes  as  a  contract,  cannot  be 
varied  by  parol." 

See  Clark  v.  Fev  (1890)  121  N.  Y.  470, 
24  X.  E.  703,  infra,  note  23. 

An  action  of  covenant  on  articles  of 
agreement  by  which  the  plaintilT  undertook 
to  build  certain  houses  for  the  defendant  on 
or  before  a  certain  time,  which  alleges  that 
the  houses  were  finished  on  that  time,  is 
not  sustained  by  proof  of  a  parol  agreement 
that  the  time  might  be  extended,  and  that 
the  whole  work  was  finished  before  the 
expiration  of  the  extended  time.  Littler  v. 
Holland  (1790)  3  T.  R.  590,  100  Eng.  Re- 
print, 749. 

But  in  Thresh  v.  Rake  (1793)  1  Esp. 
(Eng.)  55,  a  declaration  in  an  action 
brought  to  recover  a  penalty  for  the  breach 
of  a  special  agreement  to  assign  premises 
upon  a  consideration  to  be  determined  by  a 
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writing,^  or  of  a  part  which  might  have 
been  good  of  itself  without  writing.** 

This  rule  has  been  held  to  apply  in 
equity  in  the  absence  of  fraud,'^  and  to 
prevent  the  court  granting  relief  on  a 
contract  by  way  of  specific  performance 
in  favor  of  one  who  has  not  complied 
with  the  conditions  of  the  writing,  but 


sought  to  excuse  nonperformance  by  an 
oral  variation. 

In  the  case  of  Cuff  v.  Penn,**  a  case 
that  has  frequently  been  cited  in  sup- 
port of  the  theory  that  the  Statute  of 
Frauds  does  not  prevent  the  subsequent 
modification  by  parol  of  a  written  con- 
tract, a  vendor  at  the  request  of  the  pur- 


fair  appraisement  made  on  a  certain  date, 
that  the  appraisement  was  made  and  per- 
formance generally  had  on  the  part  of  the 
plaintiff,  was  held  supported,  although  the 
evidence  showed  that  tiie  appraisement  had 
been  delayed  through  the  fault  of  the  de- 
fendant and  performance  on  the  agi'eed  day 
waived  by  his  agents. 

I'Goss  y.  Nugent  (Eng.)  supra,  the 
opinion,  however,  is  not  based  upon  the  fact 
that  an  essential  part  of  the  contract  was 
involved,  but  it  is  stated:  "But  our  opin- 
ion is  not  formed  upon  the  stipulation 
about  the  title  being  an  essential  part  of 
tlie  agreement,  but  upon  the  general  effect 
and  meaning  of  the  Statute  of  Frauds,  and 
that  the  contract  now  brought  forward  by 
the  plaintiff  is  not  wholly  a  contract  in 
writing." 

It  is  stated  in  Marshall  v.  Lynn  (1840) 
0  Mcefl.  &  W.  109,  151  Eng.  Reprint,  342,  9 
L.  J.  Exch.  N.  S.  126,  that  it  is  unnecessary 
to  inquire  what  are  the  essential  parts  of 
the  contract  and  what  not,  since  every 
part  of  the  contract  in  regard  to  which  the 
parties  are  stipulating  must  be  taken  to  be 
material. 

SO  Harvey  v.  Grabham  (1836)  6  Ad.  &  EL 
61,  111  Eng.  Reprint,  1080.  In  this  case 
there  had  been  an  agreement  to  give  a  lease, 
the  lessee  to  pay  for  straw,  fodder,  chaff, 
etc.,  that  was  on  the  premises  at  the  begin- 
ning of  the  lease,  the  value  thereof  to  be  de- 
termined by  arbitrators  in  the  usual  way. 
Subsequent  to  the  agieement,  the  lessee 
entered  upon  possession  of  the  premises  and 
also  of  the  straw,  etc.  It  was  subsequently 
proposed  by  the  lessee  that  the  value  of  the 
straw,  etc.,  he  determined  by  a  stated  indi- 
vidual, instead  of  the  arbitrators,  as  pro- 
vided in  the  agreement.  This  was  assented 
to  by  the  lessor,  and  the  appraisement  made 
by  the  individual  agreed  upon.  The  action 
was  one  to  recover  the  value  as  appraised, 
the  lessor  stating  that  he  was  ready  to 
grant  the  lease  upon  the  terms  agreed  upon 
and  upon  the  payment  to  him  of  the 
amount  of  the  appraisal.  The  second  count 
was  indebitatus  assumpsit  for  goods  and 
chattels  bargained  and  sold,  under  and  by 
virtue  of  which  the  defendant  had  taken  the 
same  to  his  own  use.  In  holding  that  there 
could  be  no  recovery  of  the  amount  of  the 
appraisal,  the  court  states  that  ''here  that 
part  might  have  been  good  of  itself  without 
writing  by  reason  of  the  acceptance  which 
is  averred  in  the  first  count,  though  it  may 
be  otherwise  as  to  the  second  count,  which 
is  for  goods  bargained  and  sold,  not  sold 
and  delivered,  and  it  is  contended  that  as  it 
was  competent  to  the  parties  to  have  made 
two  contracts  in  the  first  instance — one  in 
L.R.A.1917B. 


writing  as  to  the  lease;  the  other  not  in 
writing  as  to  the  straw,  manure,  etc., — so 
it  was  competent  to  them  afterwards  by 
agreement  not  in  writing  to  separate  into 
two  parts  the  subject-matters  of  the 
original  agreement,  and  to  substitute  a  new 
agreement  not  in  WTiting  as  to  the  straw, 
manure,  etc.  We  think  that  is  not  so,  but 
that  the  agreement,  being  entire  in  the 
first  instance,  must  so  continue,  and  that  it 
cannot  be  separated  or  altered  otherwise 
than  by  writing.  ...  It  was  attempted 
to  be  argued  that  the  original  agreement 
was  performed,  inasmuch  as  one  person 
named  by  mutual  consent  might  be  con- 
sidered as  'competent  persons'  respectively 
appointed  by  the  parties,  but  we  think  that 
this  construction  cannot  reasonably  be  put 
on  the  words  of  the  agreement,  neither  has 
the  plaintiff  attempted  so  to  treat  it,  for  he 
has  both  in  his  first  count  and  in  his 
replication  to  the  second  plea  expressly  al- 
leged a  waiver  of  and  substitution  for,  and 
not  a  compliance  with,  the  original  agree- 
ment." 

But  see  Stark  v.  Wilson   (1814)   3  Bibb  ' 
(Ky.)  476,  note  60;  Dana  v.  Hancock  (1858) 
30  Vt.  616,  note  18. 

u  Emmet  v.  Dewhurst  (1851)  3  Macn.  &, 
G.  687,  42  Eng.  Reprint,  386,  21  L.  J.  Ch.  N. 
S.  497,  15  Jur.  1116,  refusing  specific  per- 
formance to  a  creditor  to  compel  a  guar- 
antor to  execute  a  writing  as  agreed  by  him, 
where  the  creditor  had  not  complied  with  the 
conditions  of  the  writing  within  the  time 
prescribed.  The  court  states:  ''It  is  clear 
that  at  law  such  an  agreement  as  this, 
namely,  to  pay  the  debt  of  another  person, 
cannot  be  made,  and  cannot  be  varied,  by 
parol,  and  in  this  court,  unless  there  be 
fraud,  the  same  rule  prevails." 

A  written  agreement  for  a  lease  cannot  be 
subsequently  modified  by  parol  changing  the 
time  at  which  the  term  is  to  commence. 
Jordan  v.  Sawkins  (1791)  1  Ves.  Jr.  402, 
30  Eng.  Reprint,  407.  The  term  of  the  lease 
was  stipulated  to  be  for  twenty-one  years 
to  commence  from  April;  by  the  modifi- 
cation it  was  sought  to  make  the  lease 
commence  in  June.  The  court  states  that 
if  the  second  agreement  had  been  thai  the 
lease  should  commence  from  June  and  con- 
tinue not  for  twenty-one  years  absolutely, 
but  for  twenty-one  years  to  determine  in 
April,  it  would  have  been  good,  because  that 
would  have  been  no  variation,  but  only 
waiving  a  part  of  the  lease.  The  action  was 
one  to  enforce  specific  performance  of  the 
agreement  with  the  variations. 

22  (1813)  1  Maule  &  S.  21,  105  Eng.  Re- 
print, 8. 
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chaser  forbore  to  deliver  goods  for  some 
time,  but  at  length  informed  the  pur- 
chaser that  he  had  exceeded  a  reason- 
able time  and  requested  him  to  name  a 
time  for  delivery.  Upon  refusal  of  the 
purchaser  to  accept  the  goods  an  action 
of  assumpsit  was  brought  for  nonaccept- 
ance.  In  the  second  count  of  the  dec- 
laration the  agreement  extending  the 
time  for  the  delivery  of  the  goods  is  set 
up  and  relied  upon.  Two  distinct  ob- 
jections were  taken  by  the  defendant  to 
the  introduction  of  parol  evidence, — one, 
that  the  case  involved  a  written  contract 
for  the  sale  and  purchase  of  goods,  and 
could  not  be  varied  by  parol;  second, 
that  if  the  subsequent  parol  agreement 
was  to  be  considered  not  as  varying  the 
written  contract,  but  as  substituting  a 
new  one  in  its  place,  tl^en  it  was  void  by 
the  Statute  of  Frauds,  there  being  neith- 
er a  part  acceptance  nor  a  part  payment 
under  it.  The  court  disposes  of  the 
second  objection  by  stating  that,  by  the 
express  provision  of  the  Statute  of 
Frauds,  it  is  only  necessary,  in  order  to 
make  a  contract  for  the  sale  of  goods 
binding  upon  the  parties,  that  there 
should  be  either  a  note  or  memorandum 
of  the  bargain  in  writing,  or,  if  there  be 
no  writing,  that  there  should  be  a  part 
payment  by  way  of  earnest  or  a  part 
acceptance  of  the  goods.  It  is  then 
stated  that  in  the  case  there  existed  two 
indicia  pointed  out  by  the  statute,  name- 
ly, a  contract  for  sale  in  writing  and  a 
part  performance,  so  that  not  only  the 
literal  intention,  but  the  spirit  also  of 
the  statute,  was  satisfied.  The  court  con- 
cludes: ''The  objection  then  does  not 
found  itself  upon  a  noncompliance  with 
the  provisions  of  that  statute,  but  is  more 
properly  this,  that  an  agreement  once 
made  in  writing  cannot  be  varied  by 
parol."  In  answering  this  objection,  the 
court  states  that  what  has  been  done  is 
only  in  performance  of  the  original  con- 


tract; that  the  contract  remained,  con- 
sequently the  modification  does  not  vio- 
late this  rule.  It  thus  appears  that  the 
effect  of  the  Statute  of  Frauds  upon  the 
subsequent  parol  modification  of  .a  con- 
tract required  by  the  statute  to  be  in 
writing  was  not  considered  in  this  case 
in  the  light  in  which  it  is  now  regarded 
as  affecting  contracts.  But,  whatever 
may  have  been  the  theory  of  Cuff  v. 
Penn,  it  is  clearly  established  by  subse- 
quent English  cases  that  an  oral  modi- 
fication of  a  written  contract  within  the 
Statute  of  Frauds  is  unenforceable. 
Some  of  the  English  cases  expressly 
state  that  Cuff  v.  Penn  is  overruled  by 
the  later  cases. 

Where  the  modification  consists  of  an 
extension  of  the  time  for  performance, 
the  English  cases  at  first  followed  the 
rule  of  Goss  v.  Nugent.  Thus,  it  has 
been  held  that  a  creditor  cannot  compel 
specific  performance  by  a  guarantor  of 
the  debtor,  of  his  agreement  to  execute 
a  guaranty,  where  the  creditor  has  not 
complied  with  the  conditions  of  the 
agreement  within  the  time  prescribed.** 
Any  oral  agreement  extending  the  time 
is  ineffectual.  So,  a  purchaser  of  a  lease- 
hold interest  in  land  may  recover  an 
advance  payment  where  the  vendor  de- 
faulted in  performance  on  the  day  stipu- 
lated in  the  writing,  notwithstanding  an 
oral  agreement  to  extend  time.  Evidence 
of  the  oral  agreement  is  held  inadmis- 
sible.** A  purchaser  of  goods  who  has 
orally  extended  the  time  for  the  delivery 
thereof  cannot  subsequently  recover 
damages  for  nondelivery,  where  the  oral 
extension  amounts  to  the  substitution  of 
a  new  contract  for  the  written  one,  the 
same  in  all  respects  as  the  written  one 
except  as  to  the  delivery  of  the  goods 
and  payment  therefor.**  But  it  has  been 
held  in  England  that  an  action  upon  the 
written  agreement  for  failure  to  accept 
goods,  by  a  vendor  who  at  the  request  of 


28  Emmet  v.  Dewhurst  (Eng.)   supra. 

24Stowcll  v.  Robinson  (1837)  3  Bing.  N. 
C.  928,  132  Eng.  Reprint,  668. 

At  the  day  agreed  upon  neither  of  the 
parties  was  ready  to  carry  the  contract 
into  eflfect,  not  only  on  account  of  objec- 
tions that  were  taken  to  the  title,  which 
were  then  in  a  course  of  being  removed,  but 
also  because  the  brokers  had  not  completed 
their  valuation  at  that  time.  Subsequently 
to  the  day  agreed  upon,  both  the  parties 
were  endeavoring  to  procure  the  license 
from  the  ground  landlord  for  the  assign- 
ment of  the  lease.  Some  objection  being 
raised  on  this  ground,  the  purchaser  wrote 
the  vendor  that  he  considered  the  contract 
at  an  end,  and  demanded  a  return  of  the 
deposit.  Within  a  few  days  after  this  let- 
L.R.A.1917B. 


ter,  and  within  what  appears  to  the  court 
to  be  a  reasonable  time  for  that  purpose, 
the  objection  would  have  been  met.  "so  that 
the  question,  as  was  before  stated,  is  this, 
Can  the  day  for  the  completion  of  the  pur- 
chase of  an  interest  in  land  inserted  in  a 
written  contract  be  waived  by  a  parol 
agreement,  and  another  day  be  substituted 
in  its  place,  so  as  to  hind  the  parties?  and 
we  are  of  opinion  that  it  cannot."  The 
court  states  that  this  "is  virtually  and  sub- 
stantially to  allow  an  action  to  be  brought 
on  an  agreement  relating  to  the  sale  of 
land  partly  in  writing  signed  by  the  parties, 
and  partly  not  in  writing,  but  by  parol 
only,  and  amounts  to  a  contravention  of 
the  Statute  of  Frauds." 

85  Stead  V.  Dawber  (1839)   10  Ad.  &  El. 
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the  parchaser  allowed  delivery  of  the 
goods  sold  to  stand  over,  cannot  be  de- 
feated by  showing  the  oral  agreement.*® 
The  court  states  that  the  plaintiff  is  not 
attempting  to  enforce  any  verbal  agree- 
ment, but  is  suing  on  the  original  agree- 
ment, which  is  in  writing. 

The  distinction  between  Stead  v.  Daw- 
ber**  and  Hickman  v.  Haynes**  is  an 
elusive  one,  and  rests  more  in  the  theory 
of  the  respective  actions  in  these  cases 
than  in  any  difference  in  facts  between 
them.  The  distinction  as  expressed  by 
the  court  in  Hickman  v.  Haynes  is  per- 
haps as  logical  a  one  as  can  be  made, 
and  is  as  follows:  "In  Stead  v.  Daw- 
ber  there  was  a  written  agreement  for 
the  delivery  of  goods  on  a  particular  day 
and  a  subsequent  verbal  agreement  for 
their  delivery  on  a  later  specified  day, 
and  the  court  came  to  the  conclusion 
that  the  parties  intended  to  substitute 
the  later  verbal  agreement  for  the  pre- 
vious written  agreement;  but  in  the  case 
now  before  the  court  there  was  no  fresh 
agreenaent  at  all  for  the  delivery  of  the 
twenty-five  tons,  which  can  be  regard- 
ed as  having  been  substituted  for  the 
original  i^Titten  contract.  There  was 
nothing  more  than  a  waiver  by  the  de- 
fendants of  a  delivery  by  the  plaintiff 
in  June  of  the  last  twenty-five  tons  of 
iron;  and  it  should  seem  that  in  Stead 
V.  Dawber  the  court  would  have  been 
in  favor  of  the  plaintiff  if  they  had 
come  to  the  conclusion  that  there  had 
been  no  substitution  of  one  agreement 
for  another."  In  Hickman  v.  Haynes, 
the  extension  of  time  was  granted 
at  the  request  of  the  defendant  pur- 
chaser, and  the  breach  alleged  in  the 
action  by  the  vendor  was  a  refusal 
to  accept  the  goods  at  the  time  agreed 
upon  in  the  written  contract.  In  a  sub- 
sequent case,  the  court  speaks  of  such  a 


situation,  and  states  that  "where  the 
vendor,  being  ready  to  deliver  within  the 
agreed  time,  is  shewn  to  have  withheld 
his  offer  to  deliver  until  after  the  agreed 
time,  in  consequence  of  a  request  to  him 
to  do  so  made  by  the  vendee  before  the 
expiration  of  the  agreed  time,  and  where, 
after  the  expiration  of  the  agreed  time 
and  within  a  reasonable  time,  the  vendor 
proposes  to  deliver  and  the  vendee  re- 
fuses to  accept,  the  vendor  can  recover 
damages.  He  can  properly  aver  and 
prove  that  he  was  ready  and  willing  to 
deliver  according  to  the  terms  of  the 
original  contract.  ...  In  such  case 
it  is  said  that  the  original  contract  is 
I  unaltered,  and  that  the  arrangement  has 
j  reference  only  to  the  mode  of  perform- 
ing it.  But  if  the  alteration  of  the 
period  of  delivery  were  made  at  the  re- 
quest of  the  vendor,  though  such  request 
were  made  during  the  agreed  period  for 
delivery,  so  that  the  vendor  would  be 
obliged  if  he  sued  for  nonacceptance  of 
an  offer  to  deliver  after  the  agreed  peri- 
od to  rely  upon  the  assent  of  the  vendee 
to  his  request,  he  could  not  aver  and 
prove  that  he  was  ready  and  willing  to 
deliver  according  to  the  terms  of  tho 
original  contract.  The  statement  shews 
that  he  was  not.  He  would  be  driven  to 
rely  on  the  assent  of  the  vendee  to  a 
substituted  time  of  delivery,  that  is  to 
say,  to  an  altered  contract  or  a  new  con- 
tract. This  he  cannot  do  so  as  to  en- 
force his  claim."*® 

But  the  English  cases  have  gone  far- 
ther than  to  hold  merely  that  no  action 
can  be  maintained  on  an  agreement  rest- 
ing partly  in  writing  and  partly  in  parol. 
It  has  been  expressly  held  that  the  writ- 
ten agreement  is  not  rescinded  by  an 
oral  one  extending  the  time  for  the  per- 
formance thereof,  or  modifying  it  in 
some  other  particular;  consequently  an 


67,  11.3  Eng.  Reprint,  22,  2  Perry  &  D.  447, 
9  L.  J.  Q.  B.  N.  8.  101. 

Sec  Marshall  v.  Lynn  (1840)  G  Mees.  & 
W.  109,  151  Eng.  Reprint,  342,  9  L.  J.  Kxeh. 
N.  S.  126,  where  there  was  what  amounted 
to  a  substituted  contract. 

»  Hickman  v.  Haynes  (1875)  L.  R.  10  C. 
P.  (Eng.)  598. 

Tlie  court,  after  reviewing  the  English 
cases,  concludes  that  "the  result  of  these 
cases  appears  to  be  that  neither  a  plain- 
tiiT  nor  a  defendant  can  at  law  avail  him- 
self of  a  parol  agreement  to  vary  or  enlarge 
the  time  for  performing  a  contract  previ- 
ously entered  into  in  writing,  and  required 
BO  to  be  by  the  Statute  of  Frauds.  But  bo 
far  as  this  principle  has  any  application  to 
the  present  case,  it  appears  to  us  rather 
to  preclude  the  defendants  from  setting  up 
an  agreement  to  enlarge  the  time  for  deliv- 
UR.A.1917B. 


jery    in    answer    to    the   plaintiffs'    demand. 

I  than  to  prevent  the  plaintiff  from  suing  on 
the  original  contract  for  a  breacli  of  it.*' 

»Plevin»  V.  Downing  (1876)  L.  R.  1  C. 
P.  (Eng.)  220,  45  L.  J.  C.  P.  N.  S.  695.  35 
L.  T.  N.  S.  263.  It  was  accordingly  liehl 
in  this  case  that  a  vendor  who  had  failed 
to  deliver  the  goods  at  the  time  stipulated 
in  the  writing  could  not  recover  damages  for 
nonacceptance  thereof  upon  the  strength  of 
a  subsequent  oral  agreement.  The  court 
states  that,  in  such  a  situation,  the  vendors 
are  logically  driven  to  rely  upon  the  subse- 
quent requests  of  the  purchaser  eitlier  as  a 
proposed  alteration  of  a  term  of  the  origi- 
nal contract,  or  as  a  request  upon  which 
to  hang  a  new  contract  to  accept;  but  as 
the  request  was  merely  verbal,  the  under- 
taking sought  to  be  founded  on  it  cannot 
be  enforced. 
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action  may  be  maintained  thereon.^  See 
comment  upon  the  English  cases  in  the 
first  paragraph  of  this  subdivision. 

In  an  action  for  specific  performance 
in  which  the  complainant  admitted  the 
subsequent  modifications  and  asked  to 
have  specific  performance  of  the  modi- 
fied agreement  if  the  defendant  so  elect- 
ed, or,  if  not,  for  specific  performance 
of  the  original  agreement,  the  complain- 
ant was  held  entitled  to  the  relief 
asked.^^  But  it  has  been  held  in  Eng- 
land that  variations  in  a  written  con- 
tract that  have  been  acted  upon,  so  that 
the  original  agreement  can  no  longer  be 
enforced  without  injury  to  one  party, 
bar  an  action  for  specific  performance 
of  the  original  agreement » 

The  rule  that  the  Statute  of  Frauds 


prevents  the  oral  modification  of  a  writ* 
ing  has  been  applied  in  case  of  a  writing 
which  is  insufficient  under  the  statute.*' 
The  courts  have  failed  to  discriminate 
between  two  entirely  different  things  in 
this  connection.  It  is  one  thing  to  sup- 
ply an  omission  from  a  writing  which, 
because  of  such  omission,  fails  to  com- 
ply with  the  requirements  of  the  Statute 
of  Frauds,  and  another  thing  to  modify 
a  contract  that  has  been  put  in  writing 
so  as  to  comply  with  the  statute.  This 
is  true  although  the  part  sought  to  be 
supplied  to  perfect  the  defective  writ- 
ing is  that  agreed  upon  subsequently. 
In  other  words,  where  the  parties  have 
entered  into  an  agreement  required  by 
the  Statute  of  Frauds  to  be  in  writing, 
and  have  failed  to  put  sufficient  of  the 


But  in  MarBhall  v.  Lynn  (En^;.)  supra,  a 
vendor  who  was  seeking  to  recover  in  as- 
sumpsit for  nonacceptancc  of  goods  sold 
alleged  that  he  was  ready  and  willing  to 
deliver  upon  the  time  fixed  in  the  writing, 
and  tendered  and  offered  to  perform  at  that 
time,  but,  at  the  r^uest  of  the  purchaser, 
delayed  performance  according  to  an  oral 
agreement.  Recovery  was  denied  in  this 
case 

»o'Noble  V.  Ward  (1866)  L.  R.  1  Exch. 
(Bug.)  117,  4  Hurlst  &  C.  149,  36  L.  J.  PlKch. 
X.  S.  81,  12  Jur.  N.  S.  167,  13  L.  T.  X.  S. 
639,  14  Week.  Rep.  397,  holding  that  a  vend- 
or of  goods  might  maintain  an  action  upon 
the  written  contract  although  there  had 
been  an  oral  agreement  extending  the  time 
for  the  performance  thereof.  It  is  stated 
that  the  declaration  was  framed  so  as  to  fit 
either  the  written  agreement  or  the  oral 
agreement,  and  that  the  goods  were  ten- 
dered by  the  vendor  to  the  purchaser  in 
time  for  either  of  those  contracts.  The  ac- 
tion was  one  for  damages  for  nonaceept- 
ance.  This  case  was  affirmed  upon  ap- 
peal (1867)  L.R.A.  2  Exch.  135,  .36  L.  J. 
Exch.  N.  S.  91,  15  L.  T.  N.  S.  672,  15  Week. 
Rep.  520. 

Vezey  v.  Rashleigh  [1004]  1  Ch.  (Eng.) 
834,  00  L.  T.  X.  S.  663,  73  L.  J.  Ch.  X. 
S.  422,  62  Week.  Rep.  442,  holding  that  an 
agreement  to  execute  a  lease  cannot  be  sub- 
sequently varied  by  parol. 

And  a  subsequent  oral  agreement  that 
goods  shipped  by  a  certain  vessel  should 
i>e  received  by  the  purchaser  from  the  ware- 
liouse,  instead  of  the  quay,  as  provided  in 
the  written  agreement,  is  invalid,  conse- 
quently, in  an  action  by  the  purchaser 
against  his  vendor  for  failure  to  deliver, 
the  sufficiencv  of  the  deliverv  cannot  be 
in  qxiestion  where  the  only  attempt  at  de- 
livery was  made  from  the  warehouse. 
Moore  v.  Campbell  (1854)  10  Exch.  (Eng.) 
323,  2  0.  U  R.  1084,  23  L.  J.  Exch.  X.  S. 
310.  The  court  states  that,  if  the  purchaser 
had  accepted  and  received  the  goods  from 
the  warehouse,  or  even  the  delivery  or 
transfer  order  which  was  offered  as  a  per- 
formance of  the  contract  on  the  vendor's 
L.R.A.1917B. 


part,  there  would  have  been  a  good  answer 
to  the  action  by  way  of  accord  and  satis- 
faction, but,  there  being  no  such  acceptance, 
no  such  question  arises  in  the  case.  A 
broker  who  is  held  to  have  acted  solely  for 
the  purchaser  in  the  transaction  requested 
the  goods  to  be  warehoused  on  the  purchas- 
er's account,  and  the  refusal  to  accept  the 
warehouse  orders  tendered  by  the  vendor 
was  based  upon  a  discrepancy  in  the  de- 
scription therein  of  the  amount  of  the 
goods. 

81  Robinson  v.  Page  (1826)  3  Russ.  Ch. 
119,  38  Eng.  Reprint,  519,  27  Revised  Rep. 
26. 

«« Legal  V.  Miller  (1750)  2  Vea.  Sr.  209, 
28  Eng.  Reprint,  393;  Price  v.  Dver  (1810) 
17  Ves.  Jr.  363,  84  Eng.  Reprint,  137,  11 
Revised  Rep.  102. 

8»Arky  v.  F.  W.  Brockman  Commission 
Co.  (1914)  185  Mo.  App.  241,  170  S.  W.  353, 
after  stating  that  the  memorandum  was  in- 
sufficient to  satisfy  the  Statute  of  Frauds, 
the  court  continues:  "But,  as  we  have  said, 
plaintiff's  case  proceeds  upon  the  theory  of 
a  subsequent  oral  agreement  modifying  the 
prior  one  evidenced  by  the  memorandum." 
The  court,  referring  to  Rucker  v.  Harring- 
ton (1893)  52  Ho.  App.  481,  states  that  it 
is  well  settled  in  this  state  at  least  that  a 
contract  which  the  Statute  of  Frauds  re- 
quires to  be  in  writing  may  not  be  modified 
or  varied  by  a  subsequent  oral  agreement. 
It  was  accordingly  held  in  the  case  that  a 
memorandum  for  the  sale  of  goods  which 
was  insufficient  under  the  Statute  of  Frauda 
could  not  be  modified  by  a  subsequent 
agreement  as  to  the  terms  of  payment. 

See  BoNiCAMP  v.  Stabbuck,  ante,  141. 

In  Whiteaker  v.  Vanschoiack  (1873)  6 
Or.  113,  the  court  refused  specific  perform- 
ance of  an  agreement  for  the  exchange  of 
land  where  the  original  written  agreement 
contained  an  insufficient  description  of  land, 
and  the  subsequent  oral  agreement  intro- 
duced new  terms  into  the  contract  and  ad- 
ded to  and  perfected  the  description  of  the 
land.  There  were  other  objections,  howev- 
er, to  the  specific  enforcement  of  the  con- 
tract in  this  case. 
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agreement  in  writing  to  comply  with  the 
statute,  there  is  no  enforceable  contract. 
Any  subsequent  oral  modification  the 
parties  agree  upon  is  ineffective  because 
there  is  no  enforceable  contract  to  be 
modified.  It  seems  unnecessary,  there- 
fore, to  consider  the  subsequent  agree- 
ment, because,  it  being  admitted  that  the 
oral  agreement  is  merely  supplementary, 
and  there  l)eing  no  enforceable  agree- 
ment to*  be  supplemented,  the  oral  agree- 
ment must  necessarily  be  of  no  effect. 

;?.  Applieation     as     dependent     upon 
character  of  tnodification. 

In  a  large  number  of  cases  the  char- 
acter of  the  modification  is  not  con- 
sidered; the  rule  is  applied  without  ref- 
erence thereto.  It  has  seemed  advisable 
to  show  in  a  general  way  the  character 
of  modifications  to  which  the  rule  has 
been  applied.  No  attempt  has  been 
made,  however,  to  make  this  treatment 
exhaustive  of  the  cases  which  have  not 
made  a  point  of  the  character  of  the 
modification.  The  rule  has  been  applied 
and  held  to  prevent :  An  oral  reduction 
in  the  rate  of  interest  on  a  promissory 
note  where  such  a  claim  must  be  evi- 
denced by  writing;  **  an  oral  modifica- 
tion of  the  provision  in  an  insurance 
policy  as  to  the  location  of  insured 
goods;  '^  an  oral  modification  of  the  time 
for  pa5anent  of  premiums  on  a  life  in- 
surance policy;  ^  an  oral  modification 
of  a  logging  contract  as  to  the  timber 
included  therein ;  •^  an  oral  extension  of 
the  time  for  the  performance  of  a  writ- 


ten agreement;  ^  an  oral  modification  of 
the  terms  of  a  written  contract  for  the 
sale  of  chattels  as  to  the  chattels  to  be 
delivered  thereunder ;  *®  an  oral  modi- 
fication of  the  specifications  of  mules 
which  were  the  subject  of  sale,*®  or  the 
specification  of  straw ;  **  an  oral  agree- 
ment that  a  lease  for  saloon  purposes 
should  not  be  enforced  if  lessee  failed  to 
obtain  the  necessary  license  to  carry  on 
the  saloon  business ;  *■  an  oral  modifica- 
tion of  a  written  lease  by  the  terms  of 
which  the  lessee  was  allowed  to  sell  or 
dispose  of  any  wood  or  timber  standing 
upon  any  part  of  the  premises  which  he 
put  in  cultivation,  so  that  the  lessee 
could  sell  the  wood  although  he  had  not 
complied  with  the  terms  of  the  written 
agreement ;  *'  an  oral  modification  of  the 
manner  of  making  payment  for  goods 
purchased;  ^  an  oral  agreement  between 
vendor  and  vendees  that  payment  was  to 
be  made  in  land  instead  of  note  and 
mortgage  as  provided  in  writing,**  or 
instead  of  money ;  *^  an  oral  modifica- 
tion, upon  discovery  that  vendor  could 
not  give  good  title,  to  deduct  a  certain 
sum  from  the  purchase  price  and  accept 
the  title  as  it  was  found.*'' 

In  some  jurisdictions  the  validity  of 
the  subsequent  oral  modification  is  de- 
pendent upon  the  character  thereof.  It 
has  been  held  that  a  mere  oral  extension 
of  time  for  performance  is  valid,**  but 
if  the  subsequent  ooral  agreement  in- 
volves more  than  a  mere  extension  of 
time  it  is  not.** 

So,  where  the  vendor's  title  to  part  of 


s«Adler  V.  Friedman  (1860)     16  CaL  138. 

M  Simonton  v.  Liverpoolj  L.  &  G.  Ins.  Co. 
(1874)  61  Ga.  76. 

86  Mitchell  V.  Universal  L.  Ins.  Co.  (1875) 
54  6a.  289. 

W  Grand  Forks  Lumber  Co.  v.  McClure 
Logging  Co.  (1908)  103  Minn.  471,  115  N. 
\V.  406. 

» Hawkins  v.  Siuddard  (1008)  132  Ga. 
265,  131  Am.  St.  Rep.  190,  63  S.  £.  852 
{time  implied  by  law) ;  Napier  Iron  Works 
V.  Caldwell  A  D.  Iron  Works  (1916)  —  Ind. 
App.  — ,  110  N.  E.  714;  Walter  v.  Victor  G. 
Bloede  Co.  (1901)  04  Md.  80,  50  All.  433; 
Abell  V.  Munson  (1669)  18  Mich.  306,  100 
Am.  Dec.  165;  Cook  v.  Bell  (1869)  18  Mich. 
387.  See  Jannan  v.  Westbrook  (1910)  134 
«a.  19,  67  S.  E.  403,  infra;  Ladd  v.  King 
(1849)  1  R.  I.  224,  51  Am.  Dec.  624.  But 
see  sabdivision  V.  as  to  the  validity  of  a 
anbsesquent  agreement  extending  time. 

ta  Willis  V.  Fields  (1908)  132  Ga.  242,  63 
B.  E.  828. 

4t  Carpenter  v.  Galloway  (1881)  73  Ind. 
418,  see  infra. 

41 A  provision  in  a  contract  for  the  pur- 
chase of  flax  straw,  that  the  straw  "be 
•delivered  in  a  dry  condition  and  free  from 
i:*.ILA.1917B. 


I  grass,  weeds,  and  all  foreign  substances, 
cannot  be  modified  by  parol  by  waiving  the 
condition  or  provision  that  the  straw  must 
be  free  from  weeds,  and  agreeing  to  receive 
the  same  under  the  contract  notwithstand- 
ing its  weedy  condition.  Brown  v.  Sanborn 
(1875)  21  Minn.  402. 

tf  Burgett  V.  I.oeb  (1008)  43  Ind.  App. 
657,  88  N.  E.  346. 

4*  Beard  v.  A.  A.  Gooch  &  Son  (1910)  62 
Tex.   Civ.  App.  69,   130   S.   W.   1022. 

44  Warren  v.  A.  B.  Mayer  Mfg.  Co.  (1900) 
161  Mo.  112,  61  8.  W.  644. 

MMalkan  v.  Hemming  (1909)  82  Conn. 
293    73  Atl.  762. 

46  Bradley  v.  Harter  (1900)  156  Ind.  499, 
60  N.  B.  139. 

«7Rueker  v.  Harrington  (1892)  52  Mo. 
App.  481. 

48  See  infra,  subdiv.  V.  But  see  Welch  v. 
Mcintosh  (1913)  89  Kan.  47,  130  Pac.  641, 
infra,  note  83,  and  Autem  v.  Mayer  Coal 
Co.  (1916)  ~  Kan.  — ,  158  Pac.  18,  note  16. 

40  Banister  v.  Fallis  (1911)  85  Kan.  320, 
116  Pac.  822.  It  is  stated  that  the  agree- 
ment produced  a  new  condition  which  not 
only  became  essential  to  any  conveyance  at 
all,  but  which  was  regarded  and  is  still  re- 
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the  land  had  failed,  and  it  was  agreed 
that  appraisers  should  value  that  part, 
and  the  parties  orally  substituted  other 
appraisers,  who  valued  the  land  to  the 
mutual  satisfaction  of  both  parties, 
whereupon  the  purchaser  took  posses- 
sion and  has  held  possession  since,  and 
the  vendor  paid  the  balance  which  fell 
due  the  purchaser  according  to  the  valu- 
ation thus  made,  the  objection  of  the 
Statute  of  Frauds  was  held  not  avail- 
able to  the  vendor;^®  the  court  stating 
that  '4t  cannot,  however,  be  admitted 
that  the  agreement  comes  within  the 
statute.  It  is  in  writing  and  signed  by 
the  parties,  and,  though  the  parties 
thereto  by  subsequent  parol  agreement 
substituted  other  valuers  to  ascertain 
the  value  of  the  land,  that  arrangement 
cannot  afifeet  the  right  of  [the  pur- 
chaser] to  a  conveyance  of  the  land 
agreed  to  be  conveyed  by  the  written 
agreement.    The  subsequent  parol  agree- 


ment did  not  alter  the  rights  of  the  par- 
ties under  the  written  contract,  but  only 
related  to  and  regulated  the  manner  of 
ascertaining  the  value  of  the  land.  We 
arc  of  opinion,  therefore,  the  agreement 
does  not  come  within  the  statute.'^  Spe- 
cific performance  was  accordingly  aU 
lowed  the  vendee  to  compel  the  convey- 
ance by  the  vendor  according  to  the 
agreement. 

In  other  cases  in  which  the  oral  modi- 
fication is  held  invalid,  it  is  pointed  out 
that  the  modification  involved  was  of 
an  essential  particular  of  the  contract.** 
If  the  oral  modification  is  as  to  a  matter 
which  is  not  required  by  the  statute  to 
be  in  writing,  it  has  been  held  good.^' 
The  court  in  a  case  involving  a  sale  of 
timber  reasons  thus:  ^'While  the  sale 
of  timber  was  necessarily  reduced  to 
writing,  and  the  parties  incorporated  in- 
to the  writing  other  subsidiary  or  inci- 
dental agreements,  yet  the  force  of  the 


yarded  by  the  plaintiff  as  indispensable  to 
the  vesting  of  title  in  him.  Under  these 
circumstances  the  oral  agreement  consti- 
tuted a  modification  of  a  written  contract 
for  the  sale  of  land,  and  was  itself  an  agree- 
ment for  the  sale  and  conveyance  of  an 
interest  in  land,  and  hence  was  unenforce- 
able because  not  in  writing. 

See  Barton  v.  Gray  (1965)  67  Mich.  622, 
24  N.  W.  638,  note  114;  McConathy  v.  Lan- 
ham  (1903)  116  Ky.  735,  76  S.  W.  635,  note 
120. 

M  Stark  ▼.  Wilson  (1814)  3  Bibb  (Ky.) 
476. 

fiiHeisley  v.  Swanstrom  (1889)  40  Minn. 
196,  41  N.  W.  1020,  holding  that  a  stipula- 
tion in  a  contract  for  the  sale  of  land  that 
if  the  title  of  the  vendor  is  not  good,  and 
cannot  be  made  good,  the  agreement  shall 
be  void,  and  the  vendor  shall  not  be  liable 
for  any  damage  except  to  return  the  cash 
payment  made,  cannot  be  orally  modified 
by  an  agreement  of  the  vendor  that  if  the 
vendee  would  wait,  and  not  buy  other  land, 
the  vendor  would  deliver  the  land  in  ques- 
tion, and,  if  he  failed  to  do  so,  would  pay 
all  damages,  so  as  to  entitle  the  vendee  to 
damages. 

Ibid.  The  rights  of  third  parties  inter- 
vened in  this  case.  Apparently  the  oral 
agreement  was  made  after  the  time  for  the 
delivery  of  the  deed  in  the  original  contract 
had  expired,  but  no  point  is  made  of  this 
beyond  the  mere  statement  of  the  fact. 

But  see  Scheersehmidt  v.  Smith  (1808) 
74  Minn.  224,  77  N.  W.  34,  infra. 

It  is  stated  in  the  case  that  it  is  *'un- 
doubtedly  competent  for  the  parties  to 
waive  a  forfeiture  or  strict  performance  as 
to  time,  and  to  consent  to  performance  of 
the  contract  in  a  modified  form,  so  that 
ftuch  substituted  performance  should  stand 
as  a  fulfilment  of  the  same  by  virtue  of  the 
acts  of  the  parties  .  .  .  but  the  supple- 
mental contract  relied  on  in  this  case  to  es- 
L.rv.A.1917B. 


tablish  a  valid  legal  claim  for  damages  ruI)- 
sifiting  against  [the  vendor]  in  favor  of 
[the  vendee]  .  .  .  was  a  modification  of 
the  original  contract  in  an  essential  par- 
ticular by  substituting  a  new  and  independ- 
ent stipulation  therein."  Heisley  v.  Swan- 
strom (Minn.)  supra.  It  has  been  exj^ress- 
Jy  held  in  this  jurisdiction  that  an  oral  ex- 
tension of  time  does  not  become  a  part  of 
the  contract.  See  Scheersehmidt  v.  Smith 
(Minn.)  infra. 

Hanson  v.  Gunderson  (1897)  95  Wis.  61 3, 
70  X.  W.  827,  holding  that  a  written  con- 
tract relating  to  the  payment  of  an  em- 
ployee's wages  which  by  implication  of  law 
was  joint  in  its  obligation,  and  not  sevei'al, 
could  not  be  modified  by  a  subsequent  oral 
agreement  to  the  effect  that  each  of  the 
partners  should  pay  one  half  the  wages. 
The  court  states  that  "this  change  would 
affect  the  contract  in  an  essential  particu- 
lar, in  which,  by  its  terms,  it  was  not  to  be 
performed  within  a  year.  An  oral  agree- 
ment covering  that  particular  is  void  by  the 
express  terms  of  the  statute. 

"Murray  v.  Boyd  (915)  166  Ky.  625. 
177  S.  W.  468,  holding  that  the  provision 
in  a  written  agreement  for  the  sale  of  tim- 
ber  that  it  shall  be  branded  within  a  certain 
time  may  be  waived  by  parol. 

Rank  v.  Garvey  (1902)  66  Neb.  767,  92 
N.  W.  1025,  99  N.  W.  666,  holding  that  the 
written  authority  required  by  a  statute  to 
authorize  a  real  estate  broker  to  sell  land 
might  be  modified  by  parol  as  to  the  price 
of  the  land,  since  the  price  at  which  the 
agent  is  authorized  to  sell  is  not  required 
to  be  contained  in  the  writing.  This  case 
is  approved  in  Furse  v.  Lambert  (1910)  85 
Neb.  739,  124  N.  W.  146,  a  case  involving 
Uie  modification  of  the  price  in  a  written 
authorization  for  the  sale  of  real  estate. 
The  rule  of  these  cases  was  extended  in 
Hetzel  V.  Lyon  (1910)  87  Neb.  261,  126 
N.  W.  997,  to  authorize  a  parol  extension 
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contract  of  sale  was  not  affected  by  the 
ether  conditions,  and  a  subsequent  parol 
agreement  with  reference  to  them  can- 
not properly  be  said  to  be  within  the 
Statute  of  Frauds.  To  illustrate,  if  one 
by  written  contract  sells  a  certain  boun- 
dary of  land,  and  the  contract  provides 
for  a  subsequent  survey  to  ascertain  the 
boundary  before  payment  is  required,  a 
su)>sequent  parol  agreement  for  the  sale 
of  more  land  would  be  within  the  Stat- 
ute of  Frauds  and,  therefore,  not  en- 
forceable. But  if  the  subsequent  agree- 
ment merely  postponed  the  time  of  pay- 
ment, or  waived  or  rescinded  the  agree- 
ment for  survey,  there  is  no  reason  why 
that  character  of  agreement  would  not 
be  binding;  since  the  Statute  of  Frauds 


does  not  require  agreements  in  relation 
to  such  subjects  to  be  in  writing.  If 
the  parol  modification  would  otherwise 
be  enforceable,  its  validity  is  not  af- 
fected although  it  is  incident  to  a  writ- 
ten contract  which  concerns  a  subject 
that  the  law  requires  shall  be  in  writ- 


ing 


if  68 


On  the  contrary  the  law  has  been  de- 
clared '^to  be  well  settled  that  an  oral 
variation  of  the  written  contract  within 
the  Statute  of  Frauds,  though  made  in 
respect  of  a  particular  which  might,  if 
standing  alone,  be  good  by  parol,  cannot 
be  available  as  a  part  of  the  contract, 
so  long  as  the  whole  contract  embracing 
that  which  is  required  to  be  in  writing 
as  well  as  that  which  is  not  remains  exec- 


of  the  time  for  the  performance  of  a  real 
estate  hrokor's  contract  which  contained  a 
limitation  of  the  time  of  itfl  continuance, 
the  court  stating  that  the  statute  does  not 
require  that  the  time  for  the  existence  of 
the  agent's  authority  to  sell  be  stated  in 
the  written  contract,  and  therefore  that  one 
of  the  provisions  that  may  be  modified  by 
|)arol.  The  commission  of  the  broker  can- 
not be  changed  by  parol,  see  Lincoln  Realty 
Co.  V.  Garden  Citv  J^nd  &  Immigration  Co. 
(1913)  94  Neb.  346,  143  N.  W.  230,  Ann. 
Cas.  1014D,  392,  infra,  note  61. 

In  Sizemore  v.  Bowling  (1900)  —  Ky.  — , 
115  S,  \y.  737,  a  vendor  and  purchaser,  up* 
on  discovery  of  the  purchaser  that  he  was 
unable  to  take  and  pay  for  all  the  land  cov- 
ered by  the  purcliase,  agreed  orally  that 
he  should  take  a  part  of  the  land  and  pay 
for  the  same  a  sum  then  agreed  upon.  He 
had  gone  into  possession  under  the  written 
agreement,  and  after  the  new  agreement 
remained  in  possession  of  the  part  of  the 
land  retained  under  and  by  virtue  of  his 
entry  under  the  written  contract.  In  an 
action  by  the  vendor  to  recover  a  balance 
due  on  the  piu'chase  price  and  have  it  ad- 
judged a  lien  on  the  land,  the  purchaser 
pleaded  the  Statute  of  Frauds,  on  the  the- 
ory, however,  that  the  written  contract  had 
been  canceled,  and  that  a  new  contract  had 
been  entered  into  for  tlie  purchase  of  a 
part  of  the  land.  The  court  denied  this 
i!ontentiou,  holding  that  it  was  a  modifica- 
tion, and,  having  so  held,  sustained  the  ac- 
tion for  the  purchase  price  without  much 
discussion  of  the  effect  of  the  Statute  of 
Frauda  vtixm  the  right  to  thus  modify  tlie 
contract.  It  is  stated,  however,  that  ''the 
contract  imder  which  Sizcmore  [the  pur- 
chaser] holds  the  land  is  the  written  con- 
tract .  .  •  as  modified  by  the  verbal 
agreement.  .  .  .  This  being  so,  the  con- 
tract of  1884  [the  verbal  one]  was  not 
within  the  Statute  of  Frauds." 

A  parol  agreement  he t ween  the  parties  to 
an  oil  lease,  reducing  the  amount  of  the 
royalty  to  the  lessor  upon  discovery  that 
the  land  did  ilot  produce  oil .  sufficient  to 
pay  for  operating  the  same  at  the  royalty 
L..B.A.19]  7B. 


proscribed  in  the  lease,  in  .  pursuance  of 
which  verbal  agreement  the  lessee  drilled, 
equipped,  and  put  in  operation  additional 
wells  at  a  considerable  expense,  and  ten- 
dered the  landowner  the  royalty  agreed  up- 
on in  the  oral  agreement,  was  sustained  in 
Nonamaker  v.  Amos  (1005)  73  Ohio  St.  163, 
4  L.R.A.(N.S.)  980,  112  Am.  St.  Rep.  708, 
76  K  E.  949,  4  Ann.  Cas.  170.  The  court 
concludes  that  when  the  parties  entered  in- 
to the  parol  contract  the^  were  not  con- 
tracting for  an  interest  m  or  concerning 
real  estate,  but  for  a  division  of  personal 
property  in  proportions  different  from  those 
named  in  the  written  lease.  The  apparent 
theory  of  the  court  is  that  the  parol  con- 
tract was  not  within  the  Statute  of  Frauds. 
as  it  is  held  it  did  not  relate  to  an  interest 
in  or  concerning  land,  nor  was  it  within  the 
Statute  of  Frauds  on  the  theory  that  it 
was  not  to  be  performed  within  a  year,  since 
on  its  face  it  was  susceptible  of  being  per- 
formed within  the  year.  The  court  also 
rests  the  decision  in  part  upon  the  fact  that 
the  lessee  had  fully  performed  his  part  of 
the  contract;  and  it  is  stated  that  the  les- 
sor cannot  repudiate  the  contract  as  in- 
valid and  defeat  the  rights  of  the  lessee. 
The  action  was  one  by  the  lessor  to  en- 
force specific  performance  of  the  original 
written  lease;  and  the  court  states  that 
courts  of  equity  do  not  always  grant  apecifio 
performance  of  contracts,  and  they  will 
not  do  so  where  it  would  work  manifest 
injustice  to  adverse  parties. 

In  one  case  it  is  stated  that  if  an  agiec- 
ment  required  to  be  in  writing  under  the 
Statute  of  Frauds  is  modified  by  a  subse- 
quent oral  agi'ecmeut  which  docs  not  in 
itself  constitute  a  contract  within  the  Stat- 
ute of  Frauds,  the  modification  is  valid  and 
binding  upon  the  parties.  Stamey  v.  Hem- 
pie  (1910)  97  C.  a  A.  379,  173  Fed.  61.  In 
accord  with  this  general  statement  it  was 
held  in  this  case  that  an  oral  agreement  ex- 
tending the  time  for  the  performance  of  an 
option  is  valid. 

M  Murray  v.  Boyd  (1915)  165  Ky.  625, 
177  S.  W.  468, 
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utory."**  It  was  accordingly  held  in 
this  case  that  an  oral  extension  of  the 
time  of  payment  of  rent  under  a  lease 
became  uo  part  of  the  contract  so  as  to 
bind  the  party,  but  that  the  lessor  could 
not  declare  the  contract  forfeited  for 
nonpayment,  as  he  had  a  right  to  do 
under  the  terms  of  the  writing,  until 
the  lessee  had  a  reasonable  time  there- 
after in  which  to  make  payment,  because 
the  failure  to  pay  on  due  day  was  caused 
by  the  defendant's  own  conduct.  The 
English  cases  proceed  upon  the  theory 
that,  when  the  terms  of  the  agreement 
have  been  reduced  to  writing,  it  cannot 
be  modified  by  parol  even  in  respect  to 
a  matter  which  was  not  required  to  be 
in  writing." 

In  one  case,*^  the  court  concludes  that 
all  of  the  teirma  of  the  agreement  (ex- 
cept possibly  the  consideration)  are  re- 
quired to  be  in  writing;  consequently 
there  can  be  no  modification  by  subse- 
quent oral  agreement  on  the  theory  that 
since,  in  the  first  instance,  it  was  not 
necessary  that  all  the  agreement  should 
have  been  in  writing,  a  modification  of 


such  parts  as  were  not  so  required  to  be 
in  writing  might  be  had  without  vio- 
lating the  statute. 

It  is  the  theory  of  some  cases  thai  a 
substitution  of  other  subject-matter 
creates  a  new  contract,  and  is  not  a 
modification  of  the  old  one.  In  one  case 
involving  a  sale  of  iron  rails  to  be 
shipped  "from  the  other  side"  at  a  cer- 
tain time,  a  pairol  modification  dispens- 
ing with  the  tender  of  the  contract  rails 
and  permitting  the  carrying  and  offer 
of  any  rails  shipped  from  the  other  side 
irrespective  of  the  date  of  shipment  is 
held  to  substitute  for  the  sale  of  the 
contract  iron  a  new  sale  of  different  iron 
which  never  before  had  been  the  subject 
of  a  contract;  such  new  contract  being 
by  parol,  it  is  void  under  the  Statute  of 
Frauds." 

3'  Action  taken  on  oral  agreemefit. 

It  appears  in  many  of  the  cases  dis- 
cussed in  the  preceding  subdivision  that 
at  least  one  of  the  parties  had  acted 
upon  the  oral  agreement.*'  No  point  is 
made  of  this  fact,  however,  the  general 


•«4  Scheerschmidt  v.  Smith  (1898)  74 
Minn.  224,  77  N.  W.  34.  It  was  held  that 
the  lessee  had  a  right  to  take  the  lessor  at 
his  word,  and  consider  his  contract  at  an 
end  after  it  had  been  declared  forfeited  by 
the  lessor  although  without  right.  Accord- 
ingly, he  could  maintain  an  action  in  dam- 
ages for  breach  of  the  agreement. 

In  Ladd  v.  King  (1849)  1  R.  I.  224,  51 
Am.  Dec.  624,  an  action  upon  an  agreement 
for  the  sale  of  a  house  and  lot  in  which 
the  vendor  agreed  to  complete  the  house 
upon  the  lot  by  a  certain  time,  it 
was  \irged  that  the  agreement  was 
divisible  into  two  parts,  namely,  the  sale 
of  the  land  and  the  finishing  of  the  house; 
the  first  was  in  the  Statute  of  Frauds,  and 
the  second  not.  The  court,  however,  denied 
this  contention,  stating  that  the  purchase 
was  of  the  entire  estate,  house  and  lot,  and 
was  to  be  protected  at  the  same  time.  It 
is  further  stated  that  the  true  interpreta- 
tion of  the  contract  is  that  the  sale  was  to 
be  completed  by  the  stated  time;  in  other 
words,  that  the  vendor  agreed  to  convey 
to  the  purchaser  the  house  and  lot  complete 
on  or  before  that  date. 

65  See  supra,  notes  23  et  seq. 

MRucker  v.  Harrington  (1892)  52  Mo. 
App.  481. 

"Clark  V.  Fey  (1890)  121  N.  Y.  470,  24 
N.  E.  703,  it  is  the  theory  of  the  New  York 
cases  that  a  sale  of  goods  to  be  shipped  at 
a  stated  time  makes  the  date  of  the  ship- 
ment a  material  element  in  the  identifica- 
tion of  the  property.  It  is  stated  that  the 
contract  is  not  for  the  sale  of  the  goods 
generally,  but  for  the  sale  of  goods  that  are 
to  be  shipped  during  the  stated  period,  and, 
unless  such  are  tendered,  the  contract  is 
not  performed. 
L.R.A.1917B. 


See  Marshall  v.  Lvnn  (1840)  6  Mees  & 
W.  109,  151  Eng.  Reprint,  342,  9  L.  J.  Exch. 
N.  S.  126,  supra,  note  18. 

M  In  Carpenter  v.  Galloway  (1881)  73 
Ind.  418,  the  vendor  of  mules,*  having  cer- 
tain specifications,  which  it  was  claimed 
were  modified  by  parol,  tendered  mules  con- 
forming to  the  modified  specifications  to 
the  vendee. 

The  vendee  in  Jarman  v.  Westbrook 
(1909)  134  6a.  19,  67  S.  E.  403,  had  made 
several  trips  in  his  attempt  to  close  up  the 
deal  involved  in  that  case,  and,  in  his  action 
for  damages,  asked  for  $250  for  traveling 
expenses  incurred. 

In  Bradley  v.  Harter  (1900)  156  Ind.  499, 
60  N.  E.  139,  a  case  involving  a  scheme  for 
the  sale  of  lots  in  which  the  vendees  were 
to  sell  the  lots  and  the  vendor  to  convey 
to  the  persons  thus  obtained,  an  oral  agree- 
ment was  claimed  to  the  effect  that  the 
vendor  would  accept  payment  in  other  land 
instead  of  money.  The  vendees  claimed 
to  have  obtained  a  number  of  other  pur- 
chasers who  were  willing  to  pay  for  the 
lots  in  land. 

Christian  v.  Highlands  (1903)  32  Ind. 
App.  104,  69  N.  E.  266,  holding  that  the 
relation  of  trust  under  which  one  who  held 
the  title  for  the  purpose  of  paying  the  debts 
of  the  grantor  could  not  be  changed  into  a 
mortgage  to  secure  or  indemnify  the  holder 
of  the  legal  title  upon  his  contract  of 
suretyship  for  the  owner,  to  be  entered  into 
in  the  future,  although  it  appears  that  the 
holder  ot  the  legal  title  assumed  the  obli- 
gations of  suretyship  upon  the  strength  of 
the  oral  agreement. 

In  Ladd  v.  King  (S.  I.)  supra,  parol  evi- 
dence showing  a  subsequent  agreement  to 
extend  the  time  of  performance  in  favor  of 
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rule  being  aj^Ued  without  referenee 
thereto.  This  rule  has  been  applied  in 
eases  involving  an  extension  of  time 
where  the  party  against  whom  the  stat- 
ute is  invoked  performed  within  the 
time  of  the  oral  extension  but  not  within 
the  time  fixed  in  the  writing.*^^  Other 
eases,  however,  consider  the  fact  that  the 
oral  agreement  has  been  acted  upon.  It 
has  been  stated  in  an  action  on  a  con- 
tract with  the  United  States  government 
to  deliver  army  cloth,  in  which,  after 
obtaining  an  extension  of  time,  the  ven- 
dor purchased  a  large  part  of  the  cloth 
necessary  to  fulfil  the  contract  and  ten- 
dered it  to  the  government,  that,  so  long 
as  the  parol  agreement  extending  the 
time  was  executozy,  it  imposed  no  bind- 
ing obligation  upon  the  government; 
that,  when  the  extension  was  made,  the 
contractor  should  have  had  the  arrange- 
ment reduced  to  writing  as  required  by 
the  statute,  or  should  have  stood  upon 
the  contract  and  assumed  the  liabilities 


which  had  been  imposed;  attempting  to 
perform  amid  the  circumstances  then 
existing  involved  new  risks^  and  those 
new  risks  would  rest  upon  him  until,  in 
a  legal  manner,  they  were  assumed  by 
the  government;^  that  assumption  of 
the  risk  would  have  happened  if  the  gov- 
ernment had  accepted  the  goods,  or  if 
it  had  entered  into  a  new  contract  in  a 
manner  prescribed  by  the  statute ;  neith- 
er of  these  events  happening,  the  risk 
remained  with  the  contractor. 

Other  oases  limit  the  doctrine  to  exec- 
utory modifications.®^  Even  in  cases 
that  So  limit  the  rule,  it  is  not  every 
action  that  will  render  the  oral  modifica- 
tion good.  This  question  receives  fur- 
ther consideration  in  subdivision  IV., 
infra. 

If/.  BtOe  that  oral  modifieatton  of  a 
matter  relating  to  the  performance  is 
valid. 

It  has  been  held  in  some  jurisdictions 


a  vendor  who  had  agreed  to  finish  a  cot- 
tage on  the  land  sold  by  a  stated  time  was 
held  inadmissible  although  the  vendor  al- 
leged that,  relying  on  the  agreenftent,  he 
proceeded  to  finish  the  cottage  and  did 
tinish  it  by  the  time  agreed  upon  by  parol, 
and  then  and  there  tendered  a  conveyance 
of  the  lot  with  proper  deed  to  the  purdbaaer. 

Hanson  v.  Gunderson  (1897)  05  Wis.  618» 
70  N.  W.  B27,  holding  invalid  a  subsequent 
oral  modification  of  a  written  a^ement  by 
which  copartners  assumed  a  joint  liability 
that  ea4^  should  be  liable  severally  for  one- 
half  the  amount  of  the  obligation,  notwith- 
standing one  of  the  partners  paid  the 
amount  thus  due  from  him  according  to 
the  oral  agreement. 

In  one  case  a  lessee  was  to  pay  the  lessor 
for  certain  straw  on  the  premises  to  be 
valned  by  a  named  person.  The  lessee  sub- 
sequently proposed  another  person  as  valu- 
er, and  this  was  agreed  to  by  lessor  and 
the  valuation  made  by  the  person  thus  pro- 
posed. But  it  was  held  that  the  lessor 
could  not  recover  this  valuation.  Harvey 
Y.  Grabham  (1836)  6  Ad.  &  El.  61,  111  Sag. 
Reprint,  1089,  2  H.  4;  W.  146,  6  Nev.  & 
M.  154,  5  L.  J.  E.  B.  N.  S.  23&,  see  supra. 

See  Espy  v.  Anderson  (1860)  14  Pa.  308, 
supra,  note  14,  where  the  vendee  had  taken 
possession  of  the  land  under  the  oral  agree- 
ment. 

.  Hicks  V.  Alysworth  (1881)  13  R.  L  562, 
note  119.  See  Boyd  v.  Big  Three  lUuich 
Co.  supra,  note  15.  Special  attention  is 
called  to  Moore  v.  Campbell  (1854)  10  Excfa. 
(Bng.)  326,  23  L.  J.  Exoh.  N.  S.  310,  supra, 
note  30. 

u  Hawkins  v.  Studdard  (1908)  132  Ga. 
265,  131  Am.  6t.  Rep.  190,  63  B.  £.  852; 
Cook  T.  Bell  (1869)  18  Mich.  387. 

In  Napier  Iron  Works  v.  Caldwell  A  D. 
Iron  Works  (1915)  —  Ind.  App.  — ,  110  N. 
£.  714,  the  vendor,  who  claimed  the  oral 
L.R.A.1917B.  1 


modification,  had  delivered  part  of  the  iron 
aft«r  the  time  specified  in  the  written 
agreement. 

In  Abell  v.  Muason  (1860)  18  Mich.  306, 
100  Am.  Dec.  165,  a  vendor  who  was  sued 
for  fulnre  to  convey  property  sought  to 
show  that  there  had  been  no  default  or  none 
which  had  not  been  waived  by  subsequent 
oral  agreement;  but  this  was  denied  on  the 
theory  that  the  time  for  the  performance 
could  not  be  extended. 

60  Knott,  J.,  in  Jones  v.  United  States 
(1876)  11  Ct.  CI.  (Fed.)  733.  That  acc^t* 
ance  would  have  imposied  an  obligation  on 
the  government,  see  Salomon  v.  Uulted 
States  (1873)  19  Wall.  (U.  &)  17,  22  L.  ed. 
46. 

<^l  Lincoln  Realty  Co.  v.  Garden  City  Land 
&  Immigration  Co.  (1913)  94  Neb.  340,  143 
N.  W.  230,  Ann.  Cks.  1914D,  302;  Isings- 
ley  V.  Kressly  (1911)  60  Ot.  167,  111  Pao. 
385,  118  Pac.  678,  Ann.  Cas.  1913S,  746; 
Swain  v.  Seamens  (1869)  9  Wall.  (U.  S.) 
254,  19  L.  ed.  6M. 

Banister  v.  Fallis  (1911)  85  Kan.  320, 
116  Pac.  822,  holding  unenforceable  an  oral 
modification  of  an  agreement  for  the  sale  of 
real  estate,  upoa  disoovery  of  a  supposed 
defect  in  title  that  the  deeds  should  uot  be 
delivered  until  the  defect  was  cured. 

In  Seymour  v.  Hughes  (1907)  So  Misc. 
248,  105  N.  Y.  Supp.  249,  aa  oral  agreement 
between  landlord  and  teuant.  under  a  lease 
giving  the  landlord  the  option  to  terminate 
the  tenancy  at  any  time  by  a  Certain 
notice,  modifying  this  lease  so  as  to  en- 
title the  tenants  to  remain  in  possession  of 
l^e  premises  until  the  expiration  tliereof  at 
a  different  rent  which  was  paid  by  the 
tenant  for  several  months  following  the 
agreement,  was  hdd  invalid  where  the  un- 
expired term  of  the  original  lease  at  the 
time  of  the  agreement  was  more  than  a 
year.     The   landlord   was  accordingly   held 


162 


ANNO.— STATUTE  OF  FRAUDS— SUBSEQUENT  MODIFICATION. 


that  modification  of  certain  terms  of  the 
contract  relating  to  the  performance 
thereof  may  be  made  by  parol.  The 
manner  of  making  payment  may  be  modi- 
fied by  parol.®*  The  time  for  perform- 
ance may  be  enlarged.^  But  in  one  case 
which  makes  this  distinction,  the  con- 
tract is  not  treated  as  binding;  for,  al- 
though the  extension  was  for  a  definite 
time,  the  party  gi'anting  it  is  held  au- 
thorized to  repudiate  it;  but  it  is  held 
in  the  case  which  involved  a  lease  that 
it  cannot  be  repudiated  and  a  forfeiture 
declared  until  a  reasonable  notice  of  his 
intention  to  do  so  has  been  given.**  A 
conveyance  to  a  person  subsequently 
agreed  upon  by  the  vendor  and  vendee 
relieves  the  vendor  from  an  action  for 
breach  of  his  contract.®*  These  cases 
proceed  upon  the  theory  that  the  Stat- 


ute of  Frauds  does  not  undertake  to 
regulate  the  performance  of  a  contract.®® 
One  court  argues  that  Hhe  statute, 
therefore,  requires  a  memorandum  of  the 
bargain  to  be  in  writing,  that  it  may  be 
made  certain;  but  it  does  not  undertake 
to  regulate  its  performance.  It  does  not 
say  that  such  a  contract  shall  not  be 
varied  by  a  subsequent  oral  agreement 
for  a  substituted  performance,  that  is 
left  to  be  decided  by  the  rules  and  prin- 
ciples of  law  in  relation  to  the  admission 
of  parol  evidence  to  vary  the  terms  of 
written  contracts."  The  court  refers  to 
the  case  of  S  to  well  v.  Robinson  (1837) 
3  Bing.  N.  C.  928, 132  Eng.  Reprint,  668, 
5  Scott,  196,  3  Hodges,  197,  6  L.  J.  C.  P. 
N.  S.  326,  and  states  that  it  "was  decided 
on  a  mistaken  construction  and  applica- 
tion of  the  Statute  of  Frauds,  and  that 


entitled  to  terminate  the  tenancy   accord 
ing  to  the  writing. 

The  Georgia  cases  limit  the  rule  to  situa- 
tions in  which  its  enforcement  would  not 
work  a  fraud,  or  in  which  there  is  no  part 
performance.  See  Georgia  case  cited  in  note 
12  and  discussion  in  IV.  1,  infra. 

See  Scheerschmidt  v.  Smith,  supra,  note 
64. 

6a  Low  V.  Treadwell  (1835)  12  Me.  441, 
holding  that  an  asreement  for  the  sale  of 
land  payable  in  brick  might  be  modifted  so 
as  to  make  delivery  of  the  brick  to  a  credi- 
tor of  the  vendor  a  payment.  The  bricks  in 
this  case  had  been  delWered  to  the  creditor 
of  the  vendor,  and  the  purchaser  was  seek- 
ing specific  performance  of  the  contract  to 
convey  as  provided  in  the  writing. 

The  provision  in  a  written  contract  for 
the  sale  of  goods  tliat  the  sale  is  made  on 
credit  may  be  modified  by  a  subsequent 
oral  agreement  requiring  the  purchaser  to 
give  a  promissory  note  in  payment  or  to 
make  payment  in  cash  at  a  discount.  Cnra- 
mings  V.  Arnold  (1842)  3  Met.  (Mass.)  486, 
37  Am.  Dec.  165. 

It  is  stated  obiter  in  Lerned  v.  Wanne- 
macher  (1804)  0  Allen  (Mass.)  412,  an 
action  upon  a  contract  for  the  sale  of  coal 
in  which  the  purchasers  agreed  to  send 
vessels  for  the  same,  that  an  agreement 
that,  if  the  vessels  were  not  sent,  the  coal 
should  be  shipped  immediately,  would  be 
good  even  if  made  only  by  parol. 

See  Welch  v.  Mcintosh  (1913)  80  Kan. 
47,  130  Pac.  641,  infra,  note  83. 

es  Steams  v.  Hall  (1851)  9  Gush.  (Mass.) 
31. 

Hurlburt  v.  Fitapatrick  (1900)  176  Mass. 
287,  67  N.  E.  464,  holding  that  a  subsequent 
oral  modification  extending  the  time  for  the 
performance  of  a  contract  for  the  purchase 
and  sale  of  real  estate  is  not  within  the 
Statute  of  Frauds,  in  an  action  by  the  ven- 
dor to  recover  a  cash  payment  from  one 
with  whom  it  had  been  deposited  to  pay 
over  to  the  vendor  in  case  the  vendees  failed 
to  perform. 
L.R.A.1917B. 


M  Scheerschmidt  v.  Smith  (189&)  74  Minn. 
224,  77  N.  W.  34. 

65  Long  V.  Hatwell  (1870)  34  N.  J.  L. 
116;  Moore  v.  McAllister  (1857)  34  Miss. 
500, 

MOummings  v.  Arnold  (1842)  3  Met. 
(Mass.)  486,  37  Am.  Dec.  155;  Stearns  v. 
Hall  (Mass.)  supra.  See  Scheerschmidt  v. 
Smith  (1898)  74  Minn.  224,  77  N.  W.  34, 
infra,  note  125. 

In  Low  V.  Treadwell  (Me.)  supra,  it  is 
stated  that  the  plaintiff,  who  was  seeking  a 
specific  performance  of  the  contract  to  con- 
vey, was  seeking  the  performance  of  a  writ- 
ten agreem^t.  and  he  proved  that  he  had  so 
performed  the  condition  precedent  on  his 
part  as  to  be  entitled  to  relief,  and  that 
whether  the  time  be  the  essence  of  his  con- 
tract or  not  it  has  been  waived.  Again » 
after  referring  to  an  English  decision,  to 
the  effect  that  an  agreement  to  waive  a 
contract  for  the  purchase  of  land  is  as  much 
agreement  concerning  land  as  the  original 
contract  is,  and  therefore  must  be  in  writ* 
ing,  the  court  states  that,  without  expres8>- 
ing  any  opinion  upon  that  point,  "it  is  a 
sufficient  answer  that  the  waiver  here,  if 
any  there  was,  did  not  relate  to  the  pur- 
chase of  lands  but  to  the  time  of  delivery 
of  a  quantity  of  bricks ;  those  bricks  indeed 
formed  a  consideration  of  the  piu'chase,  but 
the  payment  of  the  consideration  may  be 
proved  by  parol." 

The  court  in  Low  v.  Treadwell  (Me.) 
supra,  in  sustaining  a  subsequent  parol 
agreement  between  vendor  and  vendee  that 
the  vendee  was  to  deliver  the  property, 
given  in  payment  of  the  land  to  a  creditor 
of  his,  cites  from  Chitty  on  Contract,  27, 
to  the  effect  that  a  subsequent  parol  agree* 
ment  not  contradicting  the  terms  of  the 
original  contract,  but  merely  in  continuance 
thereof,  and  in  dispensation  of  the  perform- 
ance of  its  terms  as  in  prolongation  of  the 
term  of  execution,  is  good,  even  in  the  ease 
of  a  contract  to  reduce  into  writing  under 
the  Statute  of  Frauds. 
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the  distinction  between  the  contract  of 
sale  which  is  required  to  be  in  writing 
and  its  subsequent  performance  as  to 
which  the  statute  is  silent  was  over- 
looked or  not  sufficiently  considered  by 
the  court,  otherwise  the  decision  per- 
haps might  have  been  different."  ^ 

It  is  accordingly  held  in  these  cases 
that  one  who  has  performed  according 
to  the  substituted  agreement  may  spe- 
cificallv  enforce  the  agreement  of  the 
other,*  or  maintain  an  action  thereon,* 
or  he  may  set  up  the  oral  agreement  in 
defense  of  an  action  for  breach  of  the 
written  agreement,  where  he  has  per- 
formed"'® or  offered  to  perform"'^  ac- 
cording to  the  oral  agreement,  but  such 
tender  has  been  refused.  The  doctrine 
is  not  confined  to  executed  contracts.  In 
fact  the  leading  ease  on  this  theory  in- 
volved an  executory  contract.'*  So  far 
as  the  oral  agreement  has  been  executed 
by  one  of  the  parties,  the  result  is  not 
(ii8ti);guj'shable  from  that  in  the  cases 
discussed  in  IV.,  infra. 
I  The  theory  of  the  cases  is  that  the 
action  is  upon  the  written  contract 
whether  a  party  who  has  performed  ac- 
cording to  the  oral  agreement  is  seeking 
to  compel  the*  other  party  to  perform  his 
agreement  according  to  the  writing,  or 
whether  the  action  is  against  the  party 
whose  obligation  has  been  modified  by 
parol.  In  each  instance  the  oral  agree- 
ment is  treated  as  defensive  matter  to 
be  shown  in  answer  to  the  claim  that  the 
party  whose  obligation  has  thus  been 
modified  had  not  performed  his  agree- 
ment aeeordmg  to  the  writing.  In  other 
words,  the  writing  is  held  to  exist  far 


the  purposes  of  the  action^  notwithstand- 
ing the  oral  modification.  It  is  not  in- 
validated by  the  oral  modification."^  It 
has  been  stated  that  "this  distinction 
avoids  the  difficulty  suggested  in  some 
of  the  cases  cited,  where  it  is  said  that, 
to  allow  a  party  to  sue  partly  on  a  writ- 
ten and  partly  on  a  verbal  agreement 
would  be  in  direct  opposition  to  the 
requisitions  of  the  statute;  and  it  un- 
doubtedly would  be;  but  no  party  hav- 
ing a  right  of  action  can  be  compelled 
to  sue  in  this  form.  He  may  always 
declare  on  the  written  contract;  and 
unless  the  defendant  can  prove  perform- 
ance according  to  the  terms  of  the  con- 
tract or  according  to  the  agreement  for 
a  substituted  performance,  the  plaintiff 
would  be  entitled  to  judgment."''* 

The  earlier  Massachusetts  cases  have 
been  construed  in  a  subsequent  case^* 
as  holding  that  ^'the  action  can  be  main- 
tained only  upon  the  written  contract; 
because  to  allow  a  party  to  sue  partly 
on  a  written  and  partly  on  an  oral  agree- 
ment would  be  in  direct  contravention  of 
the  statute.** 

If  the  party  whose  obligation  has  been 
modified  by  parol  does  not  perform  that 
obligation,  nor  the  one  imposed  upon 
him  by  the  writing,  nor  offer  to  do  so, 
he,  of  course,  has  no  defense  to  an  ac- 
tion for  breach  of  the  contract.''^^ 

Without  deciding  the  general  question 
whether  the  parties  to  a  written  contract 
may  or  may  not  modify  the  various 
terms  by  a  subsequent  verbal  agreement, 
it  is  held  in  this  jurisdiction  that  a 
verbal  modification  cannot  be  admitted 
as  a  ground  for  specific  performance."'** 


^Canmings  v.  Arnold  (Hass.)  supra. 

^Low  v.  Tread  well  (Me.)  supra. 

» Steams  y.  Hall  (1851)  (Mass.)  supra, 
holding  that  one  who  had  accepted  aii  op- 
tion within  the  time  for  which  the  same 
had  been  extended  by  oral  agreement  could 
maintain  an  action  of  assumpsit  against 
tlie  defendant  for  failm'e  to  comply  with 
his  agreement.  The  land  which  was  the 
subject  matter  of  the  contract  was  previous- 
ly conveyed  by  the  plaintiff  to  the  defendant 
apparently  for  tlie  purpose  of  securing  cer- 
tain advances,  the  defendant  agieeing  to  re- 
convey  by  a  stated  date  if  the  plaintiff 
would  pay  what  it  had  cost  the  defendant 
and  his  eliarges.  This  contract  was  extend- 
^  by  oral  agreement,  and  within  the  time 
of  the  extended  oral  agreement  the  plain- 
tiff had  accepted.  The  plaintiff  had  sold 
the  property,  and  the  action  in  assumpsit 
was  apparently  brought  to  recover  the  dif- 
ference between  the  selling  price  and  what 
he  was  to  pay  the  defendant. 

See  Scheerschmidt  v.  Smith  (1898)  74 
*na.  224,  77  N.  W.  34,  infra,  note  125. 

''^No  action  can  be  maintained  for  the 
L.R.A.1917B. 


breach  of  a  contract  for  the  sale  of  real 
estate,  where  the  vendor  defendant  has  con- 
veyed the  land  to  the  vendee's  wife  as 
agreed  upon  by  the  parties.  Long  v.  Hart- 
well  (N.  J.)   supra. 

TlCummings    v.    Arnold    (1842)    3    Met. 

(Ifass.)  486,  37  Am.  Dec.  155.    The  vendor 

had  made  a  tender  of  the  goods,  but  the 

purchaser  had  refused  to  comply  with  the 

oral  agi'eement. 

Tflbid,  And  see  Stearns  v.  Hall  (1851) 
0  Cush.  (Mass.)  31. 

WWhittier  v.  Dana  (1865)  10  Allen 
(Mass.)    326. 

74Cumn)ing8  v.  Arnold   (Mass.)   supra. 

w  Whittier  v.  Dana  (Mass.)  supra. 

WWhittier  v.  Dana  (Mass.)  supra,  hold- 
ing that  a  vendor  of  bricks  who  had  not  de- 
livered or  offered  to  deliver  the  same  had  no 
defense  to  an  action  for  breach  of  his  con- 
tract. 

W»  Brooks  V.  Wheelock   (1831)   11   Pick; 
(Mass.)    439,  holding  that   a  vendor  who 
had  agieed  to  make  a  deed  upon  the  pay- 
ment of  a  certain  note  given  him  for  the 
amount  of  the  purchase  money  could  not 
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The  doctrine  of  the  foregoing  eases 
has  been  expressly  disapproved  by  other 
courts.'"    It  is  pointed  out  in  one  case  ''• 
that  the  theory  fails  to  distinguish  be- 
tween   substituted    performance    which 
has  been  executed  and  substituted  per- 
formance which  rests  merely  on  an  exec- 
utory agreement,  and  it  is  stated  that 
substituted  performance  is  substituting 
something  else  in  the  place  of  what  was 
agreed  to  be  done  in  the  writing.    *'And 
if  an  unexecuted  oral  agreement  to  do 
this  is  binding,  other  land  on  other  con- 
ditions, terms,  and  stipulations  may  be 
orally  agreed  to  be  substituted  in  per- 
formance or  satisfaction  of  the  writing. 
This  would  be  juggling  with  the  stat- 
utes."   After  referring  to  the  statement 
that   one  of  the   main   designs  of   the 
Statute  of  Frauds  was  to  prevent  bur- 
densome fabricated  contracts  from  being 
imposed   upon   parties,    the   court   con- 
tinues: '^But  a  contract  is  only  burden- 
some because  of  the  consequence  of  per- 
formance flowing  from  it.     Per  se  the 
contract  is  harmless.    It  is  the  perform- 
ance that  does  the  hurt.    It  is  therefore 
at  least  equally  proper  to  say  that  the 


principal  design  of  the  statute  was  to 
protect  parties  from  the  performance  of 
burdensome  contracts  which  they  never 
made.  Therefore,  if  you  may  enforce 
an  oral  agreement  for  a  substituted  per- 
formance of  a  written  agreement,  you 
apply  the  statute  to  the  shadow  and 
withhold  it  from  the  substance.  Such 
application  of  the  statute  only  makes  it 
necessary  that  parties  have  a  contract 
in  writing,  then,  under  the  guise  of  per- 
formance, the  contract  inforced  is  shown 
by  parol." 

tV.  Bute  that  oral  modtfieati&n  which 
has  been  acted  upon  is  valid* 

1.  In  general. 

As  shown  above,  the  broad  rule  that  a 
written  contract  within  the  Statute  of 
Frauds  cannot  be  modified  by  subsequent 
parol  agreement  has  been  applied,  al- 
though the  agreement  as  modified  has 
been  acted  upon.  On  the  contrary  in 
many  cases  where  the  agreement  as  modi- 
fied has  been  acted  upon,  the  rights  of 
the  parties  have  been  held  to  be  deter- 
mined by  the  modified  agreement,^  es- 


be  compelled  to  make  a  deed  before  the  note 
fell  due,  In  pursuance  of  his  verbal  agree- 
ment to  makes  the  deed  upon  payment  of 
the  note  before  due.  The  vendor  refused  to 
accept  payment  of  the  notes  not  due  when 
tendered  him  in  accord  with  his  verbal 
agreement. 

•nRucker  v.  Harrington  (1892)  52  Mo. 
App.  481,  approved  in  Warren  v.  A.  B. 
Mayer  Mfg.  Co.  (1900)  161  Mo.  112,  61  S. 
W.  644;  Ladd  v.  King  (1828)  1  R.  I.  224,  51 
Am.  Dec.  024. 

78Rucker  v.  Harrington  (Mo.)  supra. 

79  Beach  v.  Covillard  (1854)  4  Cal.  315; 
Spencer  v.  McCament  (1907)  7  CaL  App. 
84.  93  Pac.  682;  Worden  v.  Crist  (1883)  106 
m.  326;  Welch  v.  Mcintosh  (1913)  89  Kan. 
47,  130  Pac.  641;  Blake  v.  J.  Neils  Lumber 
Co.  (1910)  111  Minn.  513,  127  N.  W.  450; 
Moore  v.  McAllister  (1857)  34  Miss.  500; 
Thomson  v.  Poor  (1895)  147  If.  Y.  402,  42 
N.  E.  13;  Alston  v.  Connell  (1906)  140  N. 
C.  485,  63  S.  E.  292;   Neppach  v.  Oregon 

6  C.  R.  Co.  (1905)  46  Or.  374,  80  Pac.  482, 

7  Ann.  Cas.  1035;  Scott  v.  Hubbard  (1913) 
67  Or.  498,  136  Pac.  653 ;  Whiting  v.  Daugh- 
ton  (1903)  31  Wash.  327,  71  Pac.  1026; 
Smiley  v.  Barker  (1897)  28  C.  C.  A.  9,  65 
U.  S.  App.  125,  83  Fed.  684. 

A  subsequent  oral  agreement  between 
vendor  and  vendee  by  the  terms  of  which 
the  vendor  is  to  accept  a  conveyance  of 
property  in  lieu  of  a  note  which  was  to 
be  assigned  him  and  which  has  been  exe- 
cuted in  part,  at  least,  by  delivery  of  the 
propertv,  was  sustained  in  Baker  v.  Robert- 
son (1914)  —  Tex.  Civ.  App.  — ,  163  S. 
W.  326. 

That  an  oral  modification  may  be  made 
L.R.A.1917B. 


good  by  conduct  of  the  parties  is  recognized 
in  an  obiter  statement  in  Philadelphia,  W. 
&  B.  R.  Co.  v.  Trimble  (1870)  10  Wall.  (U. 
S.)  383,  19  L.  ed.  953. 

It  was  held  in  Marsh  v.  Bellew  (1878) 
45  Wis.  36,  that  a  written  agreement  for 
the  sale  of  land  to  be  paid  at  a  price  to  be 
determined  by  the  quantity  of  timber  on  the 
same  might  be  modified  with  regard  to  the 
price  to  be  paid  for  the  down  timber  on 
the  land;  but  it  is  stated  that,  under  the 
original  contract,  it  was  a  matter  of  at 
least  some  doubt  whether  the  vendee  was 
bound  to  pay  for  any  lumber  or  timber 
which  was  damaged  or  not  merchantable; 
that  this  new  agreement  may  therefore  be 
treated  as  an  amicable  settlement  by  the 
party  and  a  determination  of  the  construc- 
tion which  should  be  given  to  the  original 
contract,  and  limiting  it  to  such  timber  as 
was  undamaged  and  merchantable,  and 
making  a  new  contract  by  which  the  de- 
fendant, in  consideration  of  such  constmc- 
tion  of  the  original,  agreed  to  take  the  down 
and  damaged  timber  upon  the  land  at  the 
rediiced  price.  The  court  ntates  that  there 
can  be  no  doubt  but  that  the  vendors  could 
enforce  the  same  against  the  vendee  after 
the  defendant  had  executed  the  same  on 
his  part  by  cutting  and  converting  the 
timber  to  his  own  use.  The  vendee  in  this 
case  did  not  object  to  the  enforcement  of  the 
agreement,  and  the  court  adds  that  there 
can  certainly  be  no  ground  for  refusing  to 
enforce  the  same  under  such  circumstances. 

In  Harmison  v.  Prestonburg  (1908)  32 
Ky.  L.  Rep.  864,  107  S.  W.  337,  it  is  held 
that  a  written  agreement  between  land- 
owners in  platting  land  for  an  addition  to 
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peeially  if  there  has  been  what  amounts 
to  a  part  performanee.*^  A  vendor  of 
property  can  defend  an  action  for  breach 
of  his  contract  to  convey,  by  showing 
that  he  has  conveyed  the  land  which  is 
the  subject  of  the  sale  in  pursuance  of 
a  subeeauent  oral  agreement  between  the 
parties.^^     Likewise  he  ean  defend  an 


action  in  specific  performance  by  show- 
ing an  oral  agreement  that  the  title  was 
to  be  held  until  a  note  given  for  money 
borrowed  by  his  vendee  on  which  be 
became  surety  was  paid.'*  A  party  who 
has  performed  according  to  the  oral  ex- 
tension may  maintain  an  action  to  com- 
pel performance  by  his  vendor,**  or  re- 


a  town,  that  a  part  of  the  land  equal  in 
width  to  a  street  of  which  it  was  an  ex- 
tension should  be  laid  off,  but  that  the  same 
Rhould  not  become  a  street,  might  be  modx- 
Hed  by  a  parol  agreement  that  a  narrow 
part  of  the  strip  should  be  excluded  from  the 
street,  and  was  thus  modified.  The  plat 
was  drawn,  the  lots  laid  out,  and  a  number 
of  them  sold  with  reference  to  the  plat. 

A  contract  extending  the  time  for  the 
performance  of  a  vendor's  contract  to  make 
a  deed  which  has  been  executed  is  there- 
by taken  out  of  the  statute,  so  as  to  effect 
a  release  of  a  surety  on  the  vendor's  bond. 
Bever  v.  Butler  (1833)  Wright  (Ohio)  367. 

Xonamaker  v.  Amos  (1005)  73  Ohio  St. 
163,  4  L.R.A.(N.S.)  980,  112  Am.  St.  Rep. 
708,  7C  N.  E.  949,  4  Ann.  Cas.  170,  see 
supra,  note  52. 

•0  rjerard-Fillio  Co.  v.  McNair  (1912>  68 
Wash.  321,  123  Pac.  462;  Oregon  &  W.  R. 
Co.  V.  Elliott  Bay  Mill  A  Lumber  Co.  (1012) 
70  Wash.  148,  126  Pac.  406. 

81  Beach  ▼.  Covillard  (1854)  4  Cal.  315. 
The  facts  are  not  clearly  stated  in  this 
case.  It  was  an  action  to  recover  damages 
for  the  breach  of  a  covenant  under  seal  to 
convey  certain  lots.  On  the  trial  of  the 
cause  the  defendants  offered  to  show  that 
they  had  conveyed  one  of  said  lots  to  a  third 
party  at  the  verbal  direction  and  request 
of  the  plaintiff,  and  also  offered  in  evidence 
a  receipt  signed  by  the  plaintiff  for  the 
''deed  to  said  lots  described  in  said  hond." 
This  testimony  was  excluded  by  the  trial 
court  and  a  judgment  rendered  for  the  plain- 
tiff. ITpon  appeal,  this  judgment  was  re- 
versed and  new  trial  ordered. 

See  McKinlev  v.  Macbeth  (1911)  113 
Mim.  148, 129  N.  W.  216,  380,  irafra,  note  91. 

MWorden  v,  Crist  (1883)  106  111.  326. 
It  is  stated  that  the  Statute  of  Frauds  does 
not  prevent  the  parties  to  an  executory 
contract  for  the  sale  of  real  estate  from 
agreeing  by  parol  to  change  the  terms  of 
the  contract  and  impose  new  conditions.  In 
this  case  the  legal  title  to  the  land  in  ques- 
tion was  in  a  third  party,  and  it  was  agreed 
by  parol  that  the  land  should  be  held  by 
the  third  party  until  the  note  was  paid. 
Upon  an  action  by  an  assignee  of  the  bond 
for  title  whose  rights  rose  no  higher  than 
those  of  the  vendee  in  specific  performance, 
bis  right  to  maintain  the  action  was  denied; 
the  oral  agreement  being  held  a  defense. 

» Welch  V.  Mcintosh  (1913)  80  Kan.  47, 
130  Pac.  641,  holding  that  a  vendor  of  real 
estate  who  was  to  receive  payment  in  a  cer- 
tain way  and  who  orally  agreed  to  accept 
payment  of  a  part  of  the  purchase  price  In 
cash,  and  a  mortgage  for  the  balance,  where 
upon  a  dieck  for  the  cash  payment  and  such 
L.R.A.1917B. 


a  mortgage  were  given  him,  he  agreeing  to 
make  a  deed  if,  upon  examination,  he  found 
no  more  against  the  mortgaged  property 
than  had  been  represented  to  hiui,  could 
be  compelled  to  convey  the  land  as  agreed. 
See  supra,  note  60,  as  to  the  effect  of  ac- 
ceptance of  performance. 

One  who  gave  an  option  upon  land,  and 
who,  when  the  optionee  was  arranging  to 
secure  and  pay  the  sum  stipulated,  requested 
that  the  time  for  the  payment  of  the  same 
be  extended  beyond  the  period  fixed  in  tho 
writing,  is  estopped  from  pleading  the  stat- 
ute and  denying  his  obligation  under  the 
contract,  in  an  action  by  the  optionee,  who 
has  performed  within  the  time  fixed  by  the 
oral  extension,  to  enforce  the  obligation  of 
the  contract.  It  is  stated  that  the  optionee, 
^^having  consented  to  the  delay  at  the  re- 
quest of  [the  optionor],  will  be  taken  to 
have  been  ready  and  willing  to  perform  at 
the  time  stipulated  in  the  written  agree- 
ment. Having  tendered  the  amount  due 
within  the  period  fixed  by  the  postponement^ 
he  is  in  no  default,  and  the  extension  hav- 
ing been  given  at  [the  optionor's]  request 
and  for  hk  oonvenience,  when  the  extended 
agreement  itself  audi  all  the  circumstances 
clearly  implied  that  he  regarded  it  as  a 
valid  and  binding  oontract,  and  that  he  in- 
tended to  live  up  to  its  terms,  the  law  will 
not  permit  him  now  to  repudiate  its  obliga- 
tions, invoke  for  his  protection  the  Statute 
of  Frauds,  and  defeat  the  plaintiff's  recov- 
ery, who  has  forborne  a  timely  performance 
by  reason  of  [his]  request  and  in  reasonable 
reliance  on  his  aasuranoe."  Alston  v.  Con- 
nell  (1906)  140  N.  C.  485,  53  S.  E.  292. 

It  is  held  in  Anderson  v.  Moore  (1893)  145 
UL  61,  38  N.  £.  848,  that  the  parties  to  a 
contract  for  the  aale  of  real  estate  may 
agree  by  parol  that,  if  the  vendee  will  pay 
the  entire  pui'chaae  money ^  the  vendor  will 
deliver  the  deed  therefor  before  the  time 
fixed  in  the  writing.  Accordingly,  a  specific 
performance  was  granted,  although  the  bill 
was  filed  before  the  time  fixed  in  the  writ- 
ing for  delivery  of  the  deed.  Nothing  is 
said  as  to  the  Statute  of  Frauds. 

A  vendee  was  granted  specific  performance 
in  Maloughney  v.  Crowe  (1912)  26  Ont.  L. 
Rep.  579,  22  Ont.  Week.  Rep.  635,  3  Ont. 
Week.  N.  1488.  The  parties  in  this  case 
have  modified  the  written  agreement  by 
providing  that  part  of  the  purcliase  price 
should  be  paid  at  the  time  stipulated  in 
the  writing  and  the  balance  should  be  paid 
at  a  subsequent  date,  upon  which  posses- 
sion was  to  be  delivers!  by  the  vendor. 
Apparently,  at  the  time  of  the  action  the 
enl^re  sum  was  due. 

See  Spencer  v.  McCament   (1007)   7  Cal. 
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cover  according'  to  the  writing;  •*  or 
maintain  an  action  in  damages  for  non- 
performance ;  •*  or  recover  according  to 
the  oral  agreement.'*  One  who  has  per- 
formed according  to  the  oral  agreement 
can  defend  an  action  on  the  writing,'^ 
or  for  damages  for  default.'*  One  who 
agreed  to  purchase  a  certain  amount  of 
bark  to  be  peeled  by  him  can  defend  an 
action  for  the  purchase  price  for  the 
amount  fixed  in  the  writing,  where,  by 
oral  agreement,  this  amount  was  re- 
duced,  and  he  had   acted  on   the  oral 


modification,  makii^  his  contracts  ae- 
cordingly.**  A  vendor  cannot  declare  a 
contract  forfeited  for  nonpayment  with- 
in the  time  fixed  in  the  written  agree- 
ment, where  he  has  induced  the  delay.*® 

This  rule,  that  the  rights  of  the  par- 
ties must  be  determined  by  the  modified 
agreement  where  it  has  been  acted  upon, 
is  especially  applicable  where  both  par- 
ties have  governed  themselves  by  the 
modified  agreement  and  the  same  has 
been  fully  executed.** 

Where  the  other  party  has  accepted 


App.  84,  03  Pac.  682,  infra,  note  139.  See 
Low  v.  Treadwell,  12  Me.  441,  supra,  note 
68.  See  Stark  v.  Wilson,  3  Bibb  (Ky.) 
476,  supra,  note  60. 

84  Moore  v.  McAllister  (1857)  34  Miss. 
500,  holding  that  the  obligee  in  bonds  given 
for  the  purchase  money  of  lands  in  each  of 
which  there  was  a  clause  that  it  was  to 
be  void  unless,  on  or  before  the  time  it  be- 
came due,  the  obligee  made  a  good  title  to 
the  land  to  the  obligor,  who  failed  to  make 
title  before  the  first  obligation  became  due, 
but  before  the  maturity  of  the  second  obli- 
gation, at  the  request  of  the  obligor,  pro- 
cured the  title  to  be  conveyed  to  a  third 
party,  to  whom  the  obligor  had  sold, — might 
recover  on  the  bonds  against  the  obligor. 

w  Kingston  v.  Walters  (1911)  16  N.  M. 
59,  113  Pac.  694,  holding  valid  an  oral  ex- 
tension of  the  time  for  the  performance  of 
the  land  contract  so  as  to  sustain  an  action 
by  the  vendee,  who  has  performed  within 
the  time  of  the  extension,  against  the  vend- 
or for  damages  for  breacli  of  his  contract 
in  refusing  to  perform.  This  is  based  in 
part  in  this  case  upon  the  principles  of 
estoppel;  the  court  stating  that  where  a 
representation  as  to  the  future  relates  to 
an  intended  abandonment  of  an  existing 
right,  and  is  made  to  influence  others,  and 
they  have  been  influenced  by  it  to  act,  it 
operates  as  an  estoppel. 

86  Blake  v.  J.  Neils  Lumber  Co,  (1910) 
111  Minn.  513,  127  N.  W.  450,  holdhig  that 
one  who  had  contracted  to  cut  and  deliver 
timber  might  recover  an  increased  compen- 
sation orally  agreed  upon,  where,  in  reliance 
on  the  agreement,  he  went  forward  with  his 
contract.  The  suit  was  for  the  increased 
compensation  only,  the  comensation  fixed 
in  the  writing  having  been  paid. 

87  Gerard-Fillio  Co.  v.  McNalr  (1912)  68 
Wash.  321,  123  Pac.  462;  Oregon  &  W.  R. 
Co.  V.  Elliott  Bay  Mill  &  Lumber  Co.  (1912) 

70  Wash.  148,  126  Pac.  406. 

88  Smiley  v.  Barker  (1887)  28  C.  C.  A.  9, 
55  V.  S.  App.  125,  83  Fed.  684. 

89  Thompson  v.  Poor  (1895)  147  N.  Y. 
402,  42  N.  E.  14.    But  see  infra,  note  124. 

MNeppach  v.  Oregon  &  C.  R.  Co.  (1905) 
46  Or.  374,  80  Pac.  482,  7  Ann.  Cas.  1035; 
Whiting  V.  Doughton  (1903)  31  Wash.  327, 

71  Pac.  1026.  See  Smiley  v.  Barker  (1897) 
28  C.  C.  A.  9,  55  U.  S.  App.  125,  87  Fed. 
684,  and  Scott  v.  Hubbard  (1913)  67  Or. 
498,  136  Pac.  653,  infra. 

L.R.A.1917B. 


MDoherty  v.  Doe  (1893)  18  Colo.  456,  33 
Pac  165,  holding  that  a  lessor  who  had 
agi'eed  to  accept  a  less  rent  from  his  lessee 
than  was  stipulated  in  the  writing,  and  had 
made  a  final  settlement  with  him  on  this 
basis,  has  no  cause  of  action  against  the 
lessee  on  tlie  agreement  as  contained  in  the 
I  writing. 

A  written  lease  by  the  terms  of  which 
the  tenant  was  entitled  to  a  portion  of  the 
net  proceeds  of  the  crop  raised  on  the  land 
may  be  modified  by  oral  agreement  so  as 
to  entitle  him  to  one  half  of  the  crop,  and 
where  the  parties  have  acted  upon  it  iu  its 
modified  form  it  is  valid  to  the  extent  and 
during  the  period  so  acted  upon  and  carried 
out.  Denison  v.  Sawyer  (1005)  95  Minn. 
417,  104  N.  W.  305,  holding  valid  a  chattel 
mortgage  given  by  the  tenant  on  the  crop. 

McKinley  v.  Macbeth  (1911)  113  Minn. 
148,  129  N.  W.  216,  389,  holding  that  a 
party  to  a  contract  for  the  exchange  of  real 
estate  who  has  performed  his  agreement 
as  msodified  by  parol  is  not  in  default  so 
as  to  subject  him  to  an  action  in  damages 
for  breach  of  the  contract.  The  contract  in- 
volved in  this  case  was  performed  by  both 
of  the  parties,  and  upon  application  for  re- 
hearing it  is  stated  that,  such  being  the 
fact,  the  bar  of  the  Statute  of  Frauds  was 
thereby  removed  from  the  entire  contract. 

Wliere  the  rent  provided  in  a  lease  has 
been  reduced  and  the  lesser  sum  paid,  there 
can  be  no  recovery  of  the  sum  stipulated  in 
the  writing.  Bowman  v.  Wright  (1902)  65 
Neb.  661,  91  N.  W.  680,  92  N.  W.  580.  The 
sum  provided  for  in  tlie  parol  agreement 
had  been  paid  and  accepted  in  full  during 
the  whole  term  of  the  lease. 

Where,  in  pursuance  of  a  subsequent 
oral  contract  authorizing  an  exchange  of 
properties,  instead  of  a  sale  as  provided  in 
the  written  agreement,  the  subject-matter 
of  the  written  contract  has  passed  beyond 
the  control  of  the  parties  to  that  perform- 
ance of  the  written  contract  on  either  side 
is  impossible,  the  rights  of  the  parties  must 
be  determined  according  to  the  subsequent 
modification;  in  such  a  case  neitlier  party 
can  predicate  any  right  of  action  on  the 
writing  against  the  other,  because  neither 
can  aver  performance  or  an  offer  to  per- 
form his  part  of  such  contract.  Lucas  v. 
Cass  County  (1905)  75  Neb.  351,  106  N.  W. 
217. 

Where  by  mistake  a  contract  between  a 
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the  performance  aeeording  to  the  oral 
agreement,  he  can  then  be  compelled  to 
perform  according  to  his  agreement  con- 
tained in  the  writing.^ 

Sped  fie  performance  of  the  written 
contract  will  not  be  decreed  when  the 
complainant  in  the  action  has  by  parol 
waived  or  discharged  the  contract,  and 
the  defendant  by  such  action  has  entered 
into  obligations  inconsistent  with  its  per- 
formance; there  is  thns  presented  an 
equity  that  will  bar  the  remedy  of  spe- 
cilic  performance.*^  It  has  been  held 
that  specific  performance  of  the  substi- 
tuted contract  will  be  decreed,  if  the  de- 
fendant admits  the  substituted  contract 
and  the  complainant  chooses  to  perform 
it  on  his  part.*'* 


2.  Theories. 

The  theories  upon  which  the  courts 
have  based  the  holdings  that  an  oral 
modification  which  has  been  acted  upon 
determines  the  rights  of  the  parties  are 
not  harmonious.  Waiver,  estoppel,  part 
performance,  executed  contract,  and  the 
rule  that  a  court  will  not  allow  the  Stat- 
ute of  Frauds  to  become  an  instrument 
of  fraud,  have  each  been  relied  upon  in 
support  of  the  holdings.  It  is  evident 
that  not  every  act  of  a  party  in  pur- 
suance of  the  oral  modification  should 
render  the  modification  effective  to  de- 
termine the  rights  of  the  parties.  As 
stated  above,**  it  is  the  theory  of  some 
cases  that  no  such  act  renders  the  oral 


vendor  and  vendee  described  too  much  land, 
and,  upon  discovery  of  the  mistake,  a  pro- 
posal was  made  by  the  vendor  to  alter  the 
terms  of  the  written  contract  and  an  ac- 
ceptance of  the  proposal  by  the  vendee,  the 
tinal  payment,  delivery,  and  acceptance  of 
the  deed  were  held  in  Benesh  v.  Travelers' 
Jns.  Co.  (1905)  14  N.  D.  39,  103  N.  W.  405, 
to  be  a  complete  execution  of  that  modifi- 
cation of  the  written  contract  within  the 
meaning  of  a  statute  that  a  written  con- 
tract may  be  altered  by  an  executed  parol 
agreement. 

The  question  of  the  Statute  of  Frauds 
is  not  directly  raised  in  Reed  v.  Chambers 
(1834)  6  Gill  &;  J.  (Md.)  490.  In  that  case 
one  who  had  piu'chased  land  of  an  exe- 
cution debtor,  agreeeing  to  pay  the  amount 
of  the  execution  and  the  amount  of  a  mort- 
gage on  the  premises  and  the  balance  to 
the  vendor,  agreed  with  the  officer  levy- 
ing the  execution,  for  the  purpose  of  se- 
curing the  title  to  the  purchaser,  that  the 
land  should  be  sold  by  the  officer  under 
the  execution.  Upon  the  execution  sale 
the  land  was  bid  in  by  an  assignee  of  the 
original  purchaser  at  the  sum  agi'eed  upon. 
The  assignee  then  sold  his  title  at  an 
advance  over  this  sum,  with  an  understand- 
ing that  his  purchaser  was  to  pay  the  mort- 
gage debt  and  the  judgment,  and  the  bal- 
ance to  him.  As  a  method  of  obtaining  the 
title  in  the  last  purchaser,  it  was  agreed 
that  he  should  be  returned  as  the  purchaser 
and  obtain  a  deed  from  the  sheriff.  This 
was  accordingly  done  and  the  mortgage  debt 
and  the  judgment  discharged,  and  the  bal- 
ance paid  into  court.  The  action  was  by  the 
last  vendor  to  secure  this  balance  or  the 
purchase  money.  Apparently,  in  answer  to 
the  objection  that  the  Statute  of  Frauds  pre- 
vented this  relief,  the  court  states  that  the 
contract  between  the  original  vendor  and 
hia  purchaser  was  legal  anad  binding  upon 
the  parties,  being  in  all  respects  perfectly 
conformable  to  the  Statute  of  Frauds.  That 
the  verbal  agreement  subsequently  entered 
into  was  no  variation  or  change  of  the 
^ntten  contract  for  the  sale  of  the  land, 
but  only  indicated  the  mode  in  which  the 
title  was  to  be  secured  for  the  purchaser. 
L.R.A.1917B. 


In  the  subsequent  Maryland  case  of  Wal- 
ter V.  Victor  G.  Bloede  Co.  (1901)  94  Md. 
80,  60  Atl.  433,  the  court  states  that  the 
agreement'  in  the  former  case  was  fully 
executed  and  the  lien  paid,  and  the  sur- 
.plus  purchase  money  paid  into  court,  so  that 
there  was  in  fact  no  question  under  the 
Statute  of  Frauds  before  the  court,  since 
the  statute  has  no  application  to  executed 
contracts. 

See  Le  Fevre  v.  Le  Fevre  (1818)  4  Serg.  & 
R.  (Pa.)  241,  8  Am.  Dec.  696,  infra,  note  95. 

M  Salomon  v.  United  SUtes  (1873)  19 
Wall.  (U.  S.)  17,  22  L.  ed.  46.  See  Welch  v. 
Mcintosh  (1913)  89  Kan.  47,  130  Pac.  641, 
see  supra,  note  83. 

Swain  v.  Seamens  (1869)  0  Wall.  (U. 
S.)  254,  19  L.  ed.  554,  holding  that  a  mort- 
gagee who  had  agreed  to  cancel  and  dis- 
charge the  mortage  and  accept  in  its  stead 
an  insurance  policy  upon  a  mill  of  a  certain 
dimension,  to  be  erected  upon  the  mortgaged 
premises,  could  not,  in  a  suit  to  compel 
nim  to  cancel  and  discharge  the  mortgage 
as  agreed  in  the  written  stipulation,  set 
up  that  the  mill  was  not  of  the  dimensions 
fired  in  the  writing,  where  he  acquiesced  in 
a  change  in  dimensions  at  the  time  the 
work  was  done,  and  accepted  the  mill  as 
built  and  completed,  and  also  accepted  the 
policies  of  insurance  procured  on  it  as  se- 
curity in  place  of  the  mortgage. 

99a  Huffman  v.  Hummer  (1866)  18  N.  J. 
Eq.  83,  2  Mor.  Min.  Rep.  242.  See  Nona- 
maker  V.  Anos,  supra,  note  52. 

In  an  action  for  the  specific  performance 
of  a  written  contract  to  convey  real  es- 
tate, it  has  been  held  competent  for  the  de- 
fendant to  show  that,  by  a  subsequent  pa- 
rol agreement,  he  was  to  retain  the  title 
until  other  money  than  that  named  in  the 
original  contract  (which  had  been  loaned 
by  him)  should  be  repaid,  and  he  may  prop- 
erly refuse  to  convey  until  such  other  nionev 
is  repaid.  Hewlett  v.  MUler  (1883)  63 
Cal.  185.  No  mention  is  made  of  the  Stat- 
ute of  Frauds  in  this  case. 

WRyno  V.  Darby   (1869)    20  N.  J.  Eq. 
231.    It  will  be  noticed  that  this  was  a  case 
of  substitution,  not  modification. 
•8  Jones'  Case  (1875)  11  Ct.  CI.  (Fed.)  733, 
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agreement  effective  unless  it  is  accepted 
by  the  other  party.  But  this  has  not 
been  adopted  generally.  It  is  true  that, 
if  there  is  an  acceptance  of  the  perform- 
ance according  to  the  oral  agreement, 
the  rights  of  the  parties  must  be  deter- 
mined thereby,  but  it  does  not  follow 
from  this  that  there  must  be  an  accept- 
ance to  render  the  oral  agreement  effec- 
tive. It  may  become  effective  although 
not  accepted.  The  extent  to  which  the 
oral  agreement  must  have  been  acted 
upon  is  a  matter  that  is  left  in  consider- 
able doubt,  largely  through  a  failure  of 
the  courts  to  consider  this  phase  of  the 
question.  An  attempt  will  be  made  in 
this  connection  to  show  the  acts  that 
have  taken  place  in  pursuance  of  the 
oral  modification  so  far  as  this  can  be 
extracted  from  the  reports,  together 
with  the  discussion  of  this  question 
which  appears  in  a  few  cases.  As  stated 
above,  the  courts  have  relied  on  various 
theories  to  render  the  oral  modification 
effective,  and  it  is  necessary  to  note  these 
theories  and  show  what  acts  have 
brought  the  theory  adopted  into  opera- 
tion. 


That  equity  will  not  allow  the  Statute 
of  Frauds  to  be  used  as  an  instrument  of 
fraud  is  the  reason  given  in  some  cases 
for  holding  the  oral  modification  effec- 
tive. It  has  been  stated  that  under  thia 
rule  equity  will  decree  specific  perform- 
ance, or  hold  the  maker  of  an  oral  con- 
tract estopped  from  denying  it,  when 
the  other  party,  by  virtue  of  it  and  un- 
der and  in  pursuance  of  it,  has  so  far 
acted  that  it  would  be  aiding  in  a  fraud 
to  permit  the  contract  to  be  repudiated,®^ 
and  it  has  been  stated  tlMt  courts  of  law 
under  proper  all^ationa  will  also  grant 
relief  in  such  a  case.**  As  to  what 
brings  a  case  within  the  operation  of  the 
rule  depends  laigely  upon  the  facts  of 
the  individual  case.  It  may  be  stated 
generally  that  the  acts  relied  upon  by 
the  party  seeking  relief  on  the  oral  modi- 
fication must  have  been  taken  by  virtue 
of  the  oral  contract,  and  under  and  in. 
pursuance  of  it.  If  the  acts  relied  upon 
have  not  been  so  taken,  relief  cannot  be 
granted.®® 

The  foregoing  rule  has  not  always 
been  distinguished  from  that  of  part  per- 
formance.^ It  has  been  held  that  a  part 


and  Bee  Moore  v.  Campbell,  supra,  note  32. 
But  the  Federal  courts  have  not  accepted 
this  theory,  as  appears  from  Swain  v.  Sea- 
mens,  infra,  note  107,  and  Smiley  v.  Bar- 
ker, infra,  note  105. 

•*  Simonton  v,  Liverpool,  L.  &  G.  Ins.  Co. 
(1874)  61  Ga.  80;  Gerard -Fillio  Co.  v.  Mc- 
Kair  (1912)  68  Wash.  321.  123  Pac  462; 
Oregon  &  W.  R.  Co.  v.  Elliott  Bay  Mill  & 
Lumber  Co.  (1012)  70  Wash.  148,  126  Pac. 
406. 

It  is  held  in  Kingston  v.  Walters  (1008) 
14  N.  M.  368,  03  Pac.  700,  that  a  court  of 
equity  in  order  to  prevent  fraud  will  take 
jurisdiction  of  an  action  by  a  vendee  against 
his  vendor  to  recover  damages  for  failure 
of  the  vendor  to  perform  his  contract, 
where  the  vendee  has  performed  the  agree- 
ment stipulated  by  him  therein  to  be  per- 
formed within  an  extended  time  granted  by 
the  vendor,  where  it  was  alleged  that  the 
vendor  absented  himself  from  his  usual 
place  of  business  and  romaiued  absent  fur 
some  time,  thereby  defeating  pa^'nient  with- 
in the  time  of  the  oral  extension. 

M  Simonton  v.  Liverpool,  L.  &  G.  Ins.  Co. 
(6a.)  supra. 

This  rule  was  applied,  and  the  grantor 
of  a  tract  of  land  with  the  right  to  a 
water  course  through  adjoining  lands  owned 
by  the  gi-antor,  held  to  have  no  right  to  de- 
stroy the  water  course  which  had  been 
placed  on  another  route  verbally  agreed 
upon  by  the  parties  subsequent  to  the  deed, 
and  which  had  been  so  maintained  for  a 
period  of  years  prior  to  the  time  when  the 
plaintiff  in  the  action  had  purchased  the 
property.  Le  Fevrc  v,  Le  Fevre  (Pa.)  su- 
pra. 

M  Simonton  ▼.  Liverpool  L.  &  G.  Ins,  Co. 
L.R.A.1017B. 


(Ga.)  supra,  holding  that  an  insured  can- 
not recover  upon  an  insurance  policy  upon 
the  destruction  of  the  insured  goods  in  a 
location  other  than  that  stipulated  in  the 
policy,  upon  an  oral  statement  made  by  an 
agent  of  the  company  at  the  time  the 
goods  were  being  removed'  that  the  com- 
pany would  agree  to  the  change  in  loca- 
tion, and  that  he  would  fix  it  upon 
the  books  accordingly,  where  it  appears 
that  the  Insured  would  have  removed  the 
goods  without  the  parol  statement  of  the 
agents  and  was  in  the  act  of  removing  them 
when  it  is  cliarged  to  have  been  made.  The 
court  states  that  the  most  the  insured 
claimed  to  have  done  in  pursuance  of  the 
parol  agreement  is  that  they  failed  to  take 
out  a  new  policy,  trusting,  as  they  did,  that 
their  old  one  had  by  the  parol  agreement  of 
the  agent  been  altered.  "It  will  be  noted 
that  they  paid  no  money;  they  simply 
trusted  to  the  parol  agreement  and  failed 
to  take  out  another  policy."  The  court 
concludes  that  this  was  not  taking  a  new 
position  by  virtue  of  the  contract  in  ful- 
filment of  their  part  of  it,  so  as  to  bring  it 
within  the  rule. 

One  court  states  that,  "to  make  out  a  case 
as  we  understand  the  law,  the  party  seek- 
ing to  set  up  a  parol  contract  which  the 
law  requires  to  be  in  writing  must  show 
that  he  has  done  some  act  in  performance 
of  the  contract  upon  his  side,  which  act 
of  performance  has  put  him  in  a  now  po- 
sition, so  as  that  it  would  be  a  fraud  upon 
him  to  permit  the  other  party  who  has  ac- 
cepted this  part  performance  to  repudiate 
it."    Ibid. 

w  Gerard-FilUo  Ck).  v.  McXair  (Wash.) 
supra. 
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performance  cannot  be  made  out  by  mere 
nonaction  on  the  part  of  one  party  to  a 
contract,  relying  on  the  parol  agreement 
modifying  the  writing  so  as  to  take  the 
case  out  of  the  statute.^*  Nor  in  the 
case  of  a  sale  of  goods  does  a  part  pay- 
menty  and  acceptance  of  part  of  the 
goods  aceording  to  the  terms  of  the  writ* 
ten  contract,  put  the  written  contract  in 
the  same  category  as  parol  contracts  and 
written  contracts  not  within  the  Statute 
of  Frauds,  thereby  subjecting  it  to  modi- 
fication by  a  subsequent  parol  agree- 
ment.*^ On  the  contrary  it  has  been 
stated  obiter  ^^  that,  when  a  part  of  the 
goods  which  are  the  subject  matter  of 
a  sale  within  the  17th  section  of  the 
Statute  of  Frauds  have  been  received 
and  accepted  by  the  vendee,  it  is  com- 
petent to  prove  the  contract  by  parol 
evidence;  consequently  a  modification  of 
the  contract  by  parol  is  no  violation  of 


the  Statute  of  Frauds,  but  in  this  case 
evidence  of  the  subsequent  modification 
was  held  inadmissible  because  the  decla- 
ration was  based  exclusively  upon  the 
written  agreement.  But  where  there  is 
a  performance,  or  a  substantial  part  per- 
fonnance,  by  the  party  against  whom 
the  statute,  is  invoked,  soeh  peicformaaee 
in  pmnraaaee  of  the  oral  modification 
may  be  used  as  a  defense.^^^ 

In  eases  whieh  apply  the  theoaries  of 
waiver  and  estoppel,  it  has  been  held 
that  mere  nonaction  by  one  party  to  a 
contract  induced  by  the  other  preventa 
the  latter  from  taking  advantage  of  the 
Statute  of  Frauds.^^  In  cases  involving 
an- extension  of  time,  the  act  of  the 
party  seeking  to  take  advantage  of 
the  statute  in  inducing  the  other  to 
delay  performance  is  emphasized  and 
held    to    constitute    a    waiver.^*'     One 


M  Augusta  Southern  R.  Oo.  v.  Smith  & 
K.  Co.  {1809)  106  6a.  864,  33  S.  K.  28. 
Plaintiff  alleged  that,  relying  upon  the 
parol  agreement,  it  postponed  the  doing  of 
certain  esBential  thii^s  beyond  the  time 
within  which,  under  the  original  written 
coDtract,  it  had  agreed  to  do  the  same* 
But  see  subdivision  V.,  infra. 

M  Willis  V.  Fields  (1009)  132  6a.  242, 
63  S.  E.  828.  As  to  whether  an  oral  con- 
tract that  has  been  taken  out  of  the  stat- 
ute by  port  payment  or  aoeeptance  of  part 
of  the  goods  can  be  modified  by  subsequent 
oral  agreement  is  beyond  the  scope  of  this 
note,  but  see  I.,  supra.  • 

Payment  of  the  consideration  is  not  suf- 
ficient to  take  a  new  contract  abrogating  a 
former  one  out  of  the  operation  of  the 
sUtute.  Thill  v.  Johnston  (1910)  60  Wash. 
393,  111  Pac.  225. 

iMKriba  V.  Jones  (1875)  44  Md.  390. 
And  Bee  Walter  v.  Victor  G.  Bloede  Co. 
(1901)  94  Md.  80,  50  Atl.  433,  supra. 

ui  Gemrd-FUlio  Co.  v.  McNair  (Wash.) 
supra,  holding  that  real  estate  brokers  could 
not  recover  the  commission  stipulated  in  a 
written  agreement  for  the  exchange  of 
landa,  where  the  parties  liable  for  the  com- 
mI<ision  had  refused  to  carry  out  the  ex- 
change, unless  the  eonmission  was  reduced, 
and  thereupon  it  was  orally  agreed  that 
the  commisaion  should  be  reduced,  where- 
upon the  parties  carried  out  the  exchange 
in  reliance  upon  the  agreement. 

Oregon  &,  W.  R.  Co.  v.  Elliott  Bay  Mill 
A  Lumber  Co.  (1912)  70  Wash.  148,  126 
Pac.  406,  holding  that  a  lessor  could  not 
maintain  an  action  of  unlawful  detainer 
against  his  lessee  where,  upon  a  dispute 
arising  as  to  the  title,  it  was  orally  agreed 
that  the  lessee  should  not  pay  him  any  rent, 
hut  might  pay  the  other  claimant,  where 
the  leasee,  in  pursuance  of  the  agreement, 
ceased  payment  to  the  lessor  and  paid  the 
other  claimant.' 

^Alston   V.   Connell    (1906)    140   N.    C. 
485,  53  S.  E.  292. 
L.R.A.1917B. 


See  Kingston  ▼.  Walters  (1911)  10  N.  M. 
59,  113  Pac.  594,  supra,  note  85.  See  alsD 
Low  V.  Treadwell  (1835)  12  He.  441,  rapra, 
note  66,  and  Thomson  v.  Poor  (1895)  147 
N.  Y.  402,  42  N.  E.  13,  infra,  note  126;  Spen- 
cer V.  McCament,  infra,  note  139. 

loSNeppach  v.  Oregon  &  C.  R.  (Jo.  (1905) 
46  Or.  374,  80  Pac.  482,  7  Ann.  Cas.  1035, 
holding  that  a  vendor  of  land  the  title  to 
which  was  involved  in  a  controversy,  who 
requested  of  the  vendees  that  payments 
should  not  be  made  according  to  the  writ- 
ten contract  until  the  controversy  as  to  the 
title  should  be  settled,  and  the  vendees,  in 
reliance  upon  this  agreement,  refrained  from 
making  the  payments  as  they  became  due, 
although  they  were  ready  and  willing  to 
do  so,  cannot  insist  upon  a  forfeiture  of 
the  contract  on  account  of  the  failure  to 
make  such  payments.  The  court  states 
that  we  deem  it  "unnecessary  to  decide  at 
this  time  whe.ther  a  contract  required  by 
the  statute  to  be  in  writing  can  be  altered 
as  to  the  time  or  manner  of  performance 
by  a  subsequent  parol  executory  agree- 
ment between  the  parties.'*  The  action  in 
this  case  was  for  breach   of  the  contract. 

Scott  v.  Hubbard  (1913)  67  Or.  498,  136 
Pac.  653,  holding  that  an  owner  of  land 
who  had  given  an  option  thereon,  payments 
upon  which  were  due  monthly,  who  had 
agreed  with  the  optionee  to  accept  an  ad- 
vance payment  by  a  certain  date,  but  who 
when  tendered  tliis  payment  refused  it, 
could  not  rescind  the  agreement  for  failure 
to  make  one  of  the  monthly  payments  upon 
the  date  provided  in  the  written  agree- 
ment. The  owner  of  the  land  had  pre- 
viously accepted  monthly  payments  after 
they  had  become  due,  and  the  court  states 
that  his  act  created  the  impression  that 
time  was  not  of  the  essence  of  the  agrc(3- 
ment,  and,  not  having  given  the  optionee 
a  written  notice  of  any  alteration  of  his 
supposed  intention,  he  ought  not  be  per- 
mitted to  insist  upon  a  forfeiture  of  the 
contract  for  failure  to  make  the  monthly 
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court  *•*  states:  ''We  know  of  no  prin- 
ciple of  law  which  will  permit  a  party  to 
a  contract  who  is  entitled  to  demand  the 
performance  by  the  other  party  of  some 
aet  within  a  specified  time,  and  who  had 
consented  to  the  postponement  of  the 
performance  to  a  time  subsequent  to  that 
fixed  by  the  contract,  and  y^here  the 
other  party  has  acted  upon  such  consent 
and  in  reliance  thereon  has  permitted 
the  contract  time  to  pass  without  per- 
formance, to  subsequently  recall  such 
consent  and  treat  the  nonperformance 
within  the  original  time  as  a  breach  of 
the  contract.  The  original  contract  is 
not  changed  by  such  waiver,  but  it 
stands  as  an  answer  to  the  other  pasty 
who  seeks  to  recover  damages  for  non- 
performance induced  by  an  unrecalled 
consent.  The  party  may,  in  the  absence 
of  a  valid  and  binding  agreement  to  ex- 
tend the  time,  revoke  his  consent  so  far 
as  it  has  not  been  acted  upon,  but  it 
woilld  be  most  inequitable  to  hold  that  a 


default  justified  by  the  consent  happen* 
ing  during  its  extension  should  furnish 
a  ground  of  action.'^ 

Even  assuming  that  the  oral  contract 
is  invalid,  the  acts  of  the  party  inducing 
the  other  not  to  perform  constitute  a 
waiver.^®*  The  fact  that  the  oral  agree- 
ment  involved  matters  other  than  a  mere 
extension  of  time  does  not  affect  this, 
especially  where  the  other  matters  were 
contingent  upon  the  happening  of  an 
event  which  did  not  occur,  so  that  noth- 
ing is  claimed  upon  this  part  of  the 
agreement.i»« 

Some  cases  in  which  affirmative  action 
has  been  taken  by  the  party  against 
whom  the  statute  is  invoked  consider  the 
necessity  of  such  action  having  been  tak- 
en in  reliance  upon  the  oral  agreement 
to  work  an  estoppel. ^^^ 

It  has  been  stated  ^^  in  a  case  which 
proceeds  upon  the  assumption  that  an 
executory  oral  agreement  for  the  ex- 
tension  of  time   of  performance   of   a 


payment   upon    the   date   provided   in   the 
written  agreement. 

Whituig  V.  Doughton  (1903)  31  Wash. 
327,  71  Pac.  1026,  holding  that  a  vendor 
who  had  told  his  vendee  that  the  remain- 
ing payments  on  the  contract  under  which 
the  vendee  had  been  let  into  possession 
could  be  made  at  his  convenience,  in  reli- 
ance upon  which  the  vendee  did  not  make 
payments  at  the  time  stipulated  in  writ- 
ing, could  not  declare  a  forfeiture  of  the 
contract  as  provided  in  writing. 

104  Thomson  v.  Poor  (1895)  147  N.  Y.  402, 
42  N.  E.  13,  as  will  be  seen  by  a  reference 
to  note,  108,  infra,  this  was  not  a  case 
of  pure  extension  of  time,  although  so  treat- 
ed by  the  courts. 

106  A  vendor  of  sheep  who  wrote  his  ven- 
dee suggesting  a  change  in  the  method  of 
delivery,  whidi  was  agreed  to  by  the  ven- 
dee, who  18  thereby  induced  to  remain 
away  from  the  place  of  delivery  according 
to  be  written  contract,  and  from  perform- 
ing according  to  the  written  contract,  will 
be  held  to  h&ve  waived  delivery  and  pay- 
ment at  the  time  and  place  named  in  the 
written  contract.  He  cannot  therefore  de- 
clare a  default  on  the  part  of  the  vendee, 
and  refuse  to  return  an  advance  payment  on 
the  purchase  price,  nor  can  he  recover  dam- 
ages for  such  default.  Smiley  v.  Barker 
(1897)  28  C.  C.  A.  9,  55  U.  S.  App.  125,  83 
Fed«  684.  Upon  failure  of  the  vendee  to 
perform  according  to  the  written  contract, 
the  vendor  sold  Che  sheep  to  other  parties 
and  thereby  disenabled  himself  from  per- 
forming. 

loexeppach  v.  Oregon  &  C.  R.  Co.  (Or.) 
supra.  In  addition  to  providing  for  the 
extension  of  the  time  for  making  payment 
as  was  shown  in  note  103,  supra,  the  agree- 
ment provided  that,  if  it  should  finally  be 
determined  that  the  vendor  had  no  title  to 
Ii.R.A.1917B. 


the  premises,  the  vendees  should  make  no 
claim  for  damages,  but  should  be  entitled  to 
a  return  of  the  money  already  paid,  the 
controversy  over  the  title  having  been  set- 
tled in  favor  of  the  vendor.  The  contin- 
gency herein  provided  did  not  occur. 

But  see  Banister  v.  Pallia  (1911)  86 
Kan.  320,  116  Pac.  822,  note  135. 

1^  Where  it  was  agreed  between  a  mort- 
gagor and  mortgagee  that  the  mortgagor 
should  erect  a  sawmill  of  certain  dimen- 
sions upon  the  mortgaged  premises,  and  that 
the  mortgagee  would  then  release  the  mort- 
gage and  accept  as  security  an  insurance 
policy  on  the  mill,  and  the  mortgagee,  by 
his  conduct  and  best  declarations,  led  the 
mortgagor  to  believe  that  he  was  content 
with  the  change  made  in  the  specifioaiioiis 
of  the  mill,  and  thereby  induced  the  mort- 
gagee to  erect  a  mill  upon  the  changed 
specification,  he  is  estopped  to  refuse  to  dis- 
charge the  mortgage  because  the  mill  does 
not  comply  with  specifications  in  the  writ- 
ixig.  Swain  v.  Seamen*  (1869)  9  Wall. 
(U.  S.)  254,  18  L.  ed.  554. 

101  In  Keppach  v.  Oregon  &  0.  R.  Co* 
(1905)  46  Or.  374,  80  Pac.  482,  7  Ann.  Cas. 
1035,  involving  the  oral  extension  by  a  vend- 
or of  time  for  making  payment  by  the 
vendees,  revocation  of  the  oral  extension 
was  not  pleaded  as  a  defense.  It  is  stated 
in  this  case  that  a  letter  written  by  the 
vendor  to  the  vendees  which  was  not  deliv- 
ered to  the  vendees  until  the  day  on  which 
the  time  allowed  to  make  the  payment  ex- 
pired was  not  a  reasonable  time  in  which 
to  make  the  payment. 

That  the  agreement  may  be  revoked  is 
also  the  theory  of  Thoni«on  v.  Poor  (1895> 
147  N.  Y.  402,  42  N.  E.  14. 

See  Scott  v.  Hubbard  (1918)  67  Or.  498, 
X36  Pac.  653,  supra,  note  103. 
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written  contract  witMn  the  Statute  of 
Frauds  is  invalid,  that  the  oral  stipula- 
tion can  be  revoked  at  any  time  upon 
giving  the  other  party  notice  of  its  in- 
tention to  do  80,  and  a  reasonable  time 
after  such  notice  to  comply  with  its 
agreements  as  provided  in  the  written 
contract. 

•  After  the  contract  has  expired  there 
can  be  no  oral  agreement  extending  the 
time;  there  must  then  be  a  new  agree- 
ment, which  must  be  in  writing.^^ 
Modification  after  the  expiration  of  the 
contract  is  not,  however,  considered  in 
the  note. 

Other  caaes  proceed  upon  the  theory 
that  the  execution  of  the  oral  modifica- 
tion takes  it  out  of  the  Statute  of 
Frauds.*"  The  facts  that  have  brought 
the  rule  into  operation  are  shown  in  the 
note.  In  one  case  ***  in  which  a  vendor 
who  had  conveyed  to  a  third  person  at 
the  oral  request  of  the  vendee  was  seek- 
ing to  recover  on  bonds  given  for  the 
purchase  x>rice,  the  contract  is  treated 
as  fully  executed,  and  it  is  stated  that 
the  Statute  of  Frauds  has  been  stated 
to  have  relation  alone  to  executory  con- 
tracts, ''and  can  never  apply  to  contracts 
which  have  been  fully  executed,  for  the 
reason  that  such  contracts  as  the  latter 
can  never  be  made  the  foundation  of  an 
action  unless  they  should  be  connected 
with  some  collateral  matter.  It  may  be 
true  that  this  new  arrangement  could 
not  be  enforced  if  it  were  merely  execu- 
toiy,  but  this  is  not  the  question.  The 
object  was  not  to  make  a  new  contract, 
but  merely  to  stipulate  what  should  be 


a  perfornumee  of  the  original  contract, 
and  it  certainly  cannot  be  contended  that 
the  parties  could  not  agree  that  perform- 
ance might  be  made  in  a  manner  differ- 
ent from  that  originally  stipulated.  The 
party  bound  to  convey  performed  his 
contract  as  soon  as  he  complied  with  its 
terms  or  conveyed  in  the  manner  pre- 
scribed by  the  party  interested.  Per- 
formance of  contracts  may  be  waived 
either  as  to  time,  place,  or  manner  of 
performance.'' 

Where  the  agreement  is  fully  executed 
by  both  parties,  it  is  taken  out  of  the 
statute  as  shown  above.*^ 

Some  cases  do  not  seem  to  rely  upon 
the  fact  that  action  had  been  taken 
upon  the  oral  modification.**' 

K.  fxfeitalOH  o/  time. 

The  character  of  alterations  of  written 
contracts  which  have  been  adjudicated 
are  many  and  varied,  as  will  be  seen  by 
reference  to  the  foregoing  subdivisions 
of  this  note.  There  is  one  alteration 
which  has  been  before  the  courts  so  fre- 
quently, and  which  involves  distinct 
questions,  so  that  it  has  been  deemed 
advisable  to  make  it  the  subject  of  an 
independent  subdivision.  The  alteration 
in  question  is  that  extending  the  time 
for  the  performance  of  written  agree- 
ments. It  is  the  theory  of  some  cases 
that  the  time  for  the  performance  of  a 
written  contract  within  the  Statute  of 
Frauds  cannot  be  modified  by  subsequent 
oral  agreement.*** 

The  oral  extension  cannot  be  shown  in 
support  of  a  cause  of  action.     Accord- 


iWKingsley  v.  Kressly  (1911)  60  Or.  167, 
111  Pac.  385,  118  Pac.  678,  Ann.  Cas.  1013E, 
746. 

»0  Beach  v.  Covillard  (1854)  4  Cal.  315. 
See  supra,  note  81,  for  facts. 

Blake  v.  J.  Neils  Lumber  Co.  (1910)  111 
Minn,  513,  127  N.  W.  450,  holding  that  a 
contract  for  the  cutting  and  delivering  of 
timber,  by  the  terms  of  which  one  of  the 
])arties  was  to  perform  the  work  and  receive 
a  certain  compensation,  could  be  modified 
by  oral  agreement  by  stipulating  an  addi- 
tional compensation,  and  when  in  reliance 
upon  the  new  agreement  the  party  had  fully 
performed  the  contract  as  modified,  he  could 
recover  the  price  agreed  upon  orally.  The 
written  contract  covered  several  seasons, 
but  the  oral  agreements  were  from  season 
to  season,  and  the  recovery  was  sought  on 
the  work  done  for  one  season.  This  was 
held  a  se^^ert^ble  contract,  on  which  the  re- 
covery might  be  had  as  above  stated. 

niHoore  v.  McAllister  (1857)  34  Hiss. 
500. 

^^  Note  01  et  seq. 

iwWorden  v.  Crist  (1883)  106  111.  35i6, 
where  the  party  against  whom  the  statute 
L.RA.1P17B. 


was  invoked  had  assumed  obligations  as 
surety  on  strength  of  oral  agreement. 

It  has  been  held  in  this  jurisdiction  that 
a  vendor  who  has  orally  agreed  to  accept 
a  balance  on  the  contract  before  due,  and 
msike  a  deed  for  the  property,  may  be 
compelled  to  perform  his  agreement.  (An- 
derson V.  Moore  (1893)  145  111.  61,  33  N.  K. 
848),  the  court  stating  that  Uiis  amounts  to 
a  waiver  of  the  time  of  payment  and  is 
good  although  made  by  parol. 

114  Walter  v.  Victor  G.  Bloede  Co.  (1001) 
94  Md.  80,  50  Atl.  433;  Abell  v.  Mun.son 
(1869)  18  Mich.  306,  100  Am.  Dec.  165; 
Cook  V.  Bell  (1869)  18  Mich.  387;  I^dd  v. 
King  (1849)  1  R.  L  224,  51  Am.  Dec.  624. 

See  also  Com.  use  of  Ledford  v.  Hinson 
(Ey.)  ante,  139,  where,  however^  the  court 
treats  the  extension  as  a  new  agreement 
rather  than  a  modification. 

It  is  stated  obiter  in  Hasbrouck  v.  Tappon 
(1818)  15  Johns.  (N.  Y.)  200,  that  a  parol 
agreement  to  extend  the  time  for  the  per- 
formance by  the  vendor  of  his  contract  to 
convey  land  is  void  under  the  Statute  of 
Frauds. 

In  Blood  V.  Goodrich  (1832)  9  Wend.  (N. 
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ingly  a  vendor  who  has  not  delivered  the 
property  sold  within  the  time  specified 
in  the  writing  cannot  show  an  oral  ex- 
tension of  the  time,  in  an  action  hy 
him  for  breach  of  the  purchaser's  con- 
tract to  accept  and  pay  for  the  goods,^^ 
even  though  he  relied  on  the  oral  agree- 
ment in  completing  his  contract.*^®  Nor 
can  a  vendee  who  has  failed  to  make  the 
l>ayments  stipulated  in  the  writing,  in 
which  event  the  vendor  might,  according 
to  the  agreement,  avoid  the  contract  and 
retain'  payments  made,  show  an  oral 
extension  in  an  action  against  the  rend- 
or  to  recover  damages  for  breach  of  the 
-contract.*" 


Nor  can  the  oral  extension  be  shown 
as  defensive  matter.  A  vendor  of  land 
cannot  show  an  oral  extension  of  the 
time  for  conveyance  in  an  action  in  dam- 
ages by  the  vendee,  who  has  fully  per- 
formed and  paid  the  purchase  money, 
for  failure  to  convey  according  to  the 
written  agreement.**' 

A  writing  which  is  a  mere  option  can- 
not be  modified  by  parol  so  as  to  extend 
the  time  within  which  it  may  be  accepted 
and  thus  keep  it  alive  beyond  the  time 
fixed  in  the  writing  itself.***  Accord- 
ingly, an  acceptance  and  promise  to  pay 
the  purchase  price  after  the  expiration 
of  the  time  fixed  in  the  writing,  bat 


lY.)  68,  24  Am.  Dec.  121,  the  court  states 
that  the  doctrine  that  the  time  of  perform - 
ance  of  a  written  contract  may  be  en- 
larged by  parol  does  not  apply  to  contracts 
for  the  conveyance  of  land,  or  to  any  other 
contract  where  the  contract  itself  would 
not  have  been  valid  if  made  by  parol. 

But  see  Thomson  v.  Poor  (N.  Y.)  supra. 

A  written  agreement  for  the  sale  of  land 
in  which  the  vendor  agreed  to  make  the 
title,  provided  the  vendee  complied  with  the 
terms  of  the  agreement  within  a  stated 
time,  cannot  be  extended  by  parol.  Doar  v. 
Gibbes  (1829)  Bail.  Eq.  (S,  C.)  371.  The 
action  in  this  case  was  by  the  vendee  for 
specific  performance,  and  the  relief  sought 
is  denied  also  on  the  ground  that  the 
court  had  a  discretion  in  such  an  action. 

A  vendor  who  has  sold  and  conveyed  laud 
under  an  agreement  fhat  the  vendee  should 
Hearch  upon  the  land  for  coal,  and,  if  coal 
should  be  found  by  a  stated  date,  an  ad- 
ditional sum  shoxild  be  paid,  cannot  recover 
the  additional  sum  where  coal  was  not 
foimd  for  a  number  of  years  after  the  ex- 
piration of  the  time  fixed  in  the  contract, 
on  the  strength  of  a  parol  agreement  to 
extend  the  time  for  making  the  search. 
Heth  v.  Wooldridge  (1828)  6  Rand.  {VSi..) 
600,  18  Am.  Dec.  751. 

A  contract  with  the  Ujiited  States  gov- 
ernment to  furnish  cloth,  wliich  by  a  special 
statute  is  required  to  be  in  writing,  cannot 
be  modified  by  an  extension  of  time  by  pa- 
rol. Jones  V.  United  States  (1875)  11  Ct. 
CI.  (Fed.)  733. 

That  an  oral  extension  for  a  longer  period 
than  a  year  is  within  the  Statute  of  Frauds 
is  the  opinion  expressed  in  Hogan  v.  Craw- 
ford (1869)  31  Tex.  634,  but  that  case 
turned  upon  a  lack  of  consideration  suf- 
ficient to  sustain  the  agi**^ement  independ- 
entlv  of  the  Statute  of  Frauds.  And  sec 
Bui  lis  v.  Presidio  Mln.  Co.  (1889)  75  Tex. 
540,  12  S.  W.  397,  and  Adams  v.  Hughes 
(1911)  —  Tex.  Civ.  App.  ^,  140  S.  W.  1163, 
infra,  note  128. 

The  postponement  of  the  time  for  per- 
formance of  a  logging  contract  is  treat- 
ed in  Barton  v.  Gray  (1885)  57  Mich.  622, 
24  N.  W.  638,  more  in  the  nature  of  an 
independent  contract,  and  it  is  stated  that 
it  must  be  a  valid  and  binding  agreement 
I*R.A.1917B. 


between  the  parties  not  void  under  the 
Statute  of  Frauds.  The  jury  having  found 
that  the  oral  arrangement  relative  to  the 
extension  of  time  of  performance  could  not 
by  its  terms  be  performed  within  one  year 
from  the  time  of  the  making  thereof,  it  waa 
void  under  the  Statute  of  Frauds  and  as  a 
necessary  consequence  was  held  a  mere  nul^ 
lity,  so  that  it  could  not  be  used  for  any 
purpose. 

That  the  time  for  the  payment  of  pre* 
miums  on  a  life  insurance  policy  cannot  be 
changed,  see  Mitchell  v.  Universal  L.  Ins. 
Co.  (1875)  64  Ga.  289,  supra,  note  36. 

See  Augusta  Southern  R.  Co.  v.  Smith  & 
K.  Co.  (1S99)  100  6a.  864,  33  S.  E.  28,  su- 
pra, note  98;  Hawkins  v.  Btuddard  (1008) 
132  Ga.  265,  131  Am.  St.  Bep.  190,  63  S.  £. 
852,  supra,  note  13;  Napier  Iron  Works  v. 
Caldwell  &  D.  Iron  Works  (1915)  —  Ind. 
App.  — ,  110  N.  E.  714,  supra,  note  98;  Eng- 
lish cases  discussed  in  note  23  et  seq. 

115  Walter  v.  Victor  G.  Bloede  Co.  (1901) 
94  Md.  80,  50  Atl.  433. 

ll«Ladd  V.  King  (1849)  1  R.  L  224,  51 
Am.  Dec.  624,  see  supra,  note  15,  for  facts. 

"7  Cook  V.  Bell  (1869)  18  Mich.  387;  Doar 
V.  Gibbes  (1029)  Bail.  Eq.  (S.  C.)  371,  supra, 
note  114. 

iWAbell  V.  Munson  (1869)  18  Mich.  306, 
100  Am.  Dec.  165. 

iWMcConathy  v.  Lanham  (1903)  116  Ky. 
735,  76  S.  W.  535,  holding  that  no  action 
could  be  maintained  upon  an  option  con- 
tract for  the  sale  of  real  estate  where  the 
parties  had  not  performed  the  agreement 
until  within  an  extension  granted  by  parol. 

Atlee  V.  Bartholomew  a887)  69  Wis.  43, 
5  Am.  St.  Rep.  103,  33  N.  W.  110.  See 
Jarman  v.  Westbrook  (1910)  134  Ga.  19,  67 
S.  E.  403,  supra,  note  15. 

In  Hicks  v.  Aylesworth  (1882)  13  R.  L 
562,  it  was  held  that  the  time  for  accept- 
ing an  option  contract  for  the  sale  of  real 
estate  could  not  be  extended  by  parol.  The 
court  speaks  of  the  parol  agreement  in  this 
case  being  a  gratuitous  one.  The  optionee 
during  the  time  granted  by  parol  had  made 
unsuccessful  efforts  to  obtain  the  money 
necessary  to  accept  the  option. 

In  Lawver  v.  Post  (1901)  47  C.  C.  A. 
491,  109  Fed.  512,  the  verbal  agreement  ex- 
tending time  included  other  property  as  well 
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within  that  lixed  by  the  parol  agreement, 
creates  no  enforceable  obligation."*  The 
party  who  accepts  the  option  within  the 
time  fixed  by  the  oral  extension  and 
seeks  to  enforce  it  is  seeking  to  enforce 
a  contract  which  is  not  in  writing,  and 
therefore  void  under  the  statute."^ 

Time  may  be  such  a  substantial  part 
of  the  agreement  that  its  modification  in- 
volves more  than  the  question  whether 
there  may  be  a  waiver  by  paroL  In 
such  a  case  it  is  held  that  a  parol  modi- 
fication is  not  good.  Thus  a  written  con- 
tract for  the  sale  of  iron,  in  the  form 
of  a  bought  and  sold  note  which  de- 
scribes the  iron  and  specifies  it  to  be 
''for  shipment  by  sail  in  December,  1879, 
or  January,  1880,^'  cannot  be  modified  by 
a  parol  agreement  specifying"  a  later  date 
of  shipment  and  delivery."  The  court 
states:  ''I  do  not  think  it  necessary  to 
inquire  whether  the  mere  time  of  per- 
formance might  be  waived  by  parol,  for 
that  is  not  the  question.  The  only  one 
before  us  relates  to  a  substantial  mat- 
ter, one  affecting  the  identity  of  the 
thing  sold,  and  without  mention  of  which 
there  could  have  been  no  eontraet,  and 
which,  although  agreed  upon,  would  have 
been  invalid  if  not  in  writing.'' 

In  case  of  a  sale  of  standing  timber 
in  which  the  title  to  the  trees  remains 
in  the  owner  of  the  land  until  cut  and 
converted  into  personalty,  and  in  which 
the  right  to  cut  continues  until  a  stated 
day,  on  which  day  the  trees  remaining 
uncut  adhere  in  the  land  and  lapse  into 
the  fee  from  the  written  instrument,  an 
oral  extension  is  invalid."' 

While  adhering  to  the  theory  that  an 
oral  extension  cannot  become  a  part  of 
the  contract  so  as  to  bind  the  parties,  it 
has  been  held  that  it  may  affect  their 
rights  when  relied  upon  by  one  of  them. 


and  so  far  as  relied  upon,  but  the  party 
granting  the  extension  may  revoke  it 
upon  proper  notice."*  Thus  it  has  been 
held  that  a  lessor  who  has  orally  agreed 
to  extend  the  time  for  the  payment  of 
rent  under  the  lease  cannot  declare  a 
forfeiture  of  the  lease  for  nonpayment 
at  the  time  stipulated  in  the  writing  as 
he  had  a  right  to  do  under  the  written 
agreement,  until  the  lessee  had  a  rea- 
sonable time  thereafter  in  which  to  make 
payment,  because  the  failure  to  pay  on 
due  day  was  caused  by  the  lessor's  own 
conduct.  The  case  states  that  a  distinc- 
tion must  be  kept  in  mind  between  the 
contract  itself,  which  is  within  the  pur- 
view of  the  statute,  and  the  subsequent 
performance,  which  is  not.  The  oral 
stipulation  for  an  extension  of  the  time 
of  payment  goes  simply  to  the  question 
of  performance,  constituting  an  excuse 
as  it  does  for  the  failure  to  perform 
according  to  the  terms  of  the  written 
eontraet,  and  a  reason  why  the  lessor 
had  no  right  to  declare  a  forfeiture  on 
account  of  such  failure,  and  it  is  sug- 
gested that  perhaps  as  good  a  ground  as 
any  upon  which  to  put  the  rule  is  that 
of  equitable  estoppel;  that  he  who  pre- 
vents a  thing  being  done  shall  not  avail 
himself  of  nonperformance  which  he 
himself  has  occasioned."* 

Other  cases  do  not  consider  it  neces- 
sary to  determine  whether  a  contract 
within  the  Statute  of  Frauds  can  be 
altered  as  to  the  time  of  performance 
by  a  subsequent  oral  executory  agree- 
ment where  one  of  the  parties  has  acted 
upon  the  oral  agreement  so  that  it  has 
become  executed  before  suit  is  brought 
for  a  breach.  Such  a  situation  is  held 
to  show  a  waiver  by  the  plaintiff  of  his 
right  to  insist  upon  the  requirements  of 
the  written  contract."* 


as  that  described  in  the  written  agree- 
ment. The  holding  that  the  verbal  exten- 
sion is  invalid  is  perhaps  nothing  more  than 
obiter  in  this  case,  as  the  court  states  that 
there  was  no  evidence  of  an  extension. 

"•McConathy  v.  Lanham  (1903)  116 
Ky.  735,  76  S.  W.  536.  The  contract  in  this 
case  involves  the  sale  of  a  lease  for  a  longer 
period  than  one  year.  The  verbal  accept- 
ance by  the  prospective  purchaser  was  made 
at  a  time  when  the  lease  had  a  longer 
period  than  one  year  still  to  run.  It  was 
therefore  a  contract  which  was  required  by 
the  statute  to  be  in  writing,  and  the  parol 
agreement  was  accordingly  held  invalid. 
At  lee  V.  Bartholomew  (Wis.)  supra. 

Ml  At  lee  V.  Bartholomew  (Wia.)  supra. 

ittHill  V.  Blake  (1884)  07  N.  Y.  216.  See 
supra,  note  12  for  facts;  Clark  v.  Fey,  su- 
pra, note  67. 

i«  Clark  V.  Guest  (1896)  54  Ohio  St.  298, 
L.R.A.1917B. 


43  N.  £.  862.  The  agreement  in  this  case 
was  made  before  the  expiration  of  the  time 
fixed  in  the  writing.  The  court  empha- 
sizes the  fact  that  both  the  title  and  pos- 
session of  the  trees  in  question  remained 
in  the  landowner,  and  this  being  true  his 
agreement  to  extend  the  time  in  which  to 
take  them  off  was  an  agreement  for  an  in- 
terest in  and  concerning  the  trees  still 
standing  at  the  expiration  of  the  written 
contract.  Such  verbal  extension  of  time  is 
stated  to  be  clearly  within  the  statute. 

IM  Scheerechmidt  v.  Smith  (1898)  74 
Minn.  224,  77  N.  W.  34.  That  the  exten* 
sion  may  be  revoked  so  far  as  it  has  not 
been  acted  upon  is  held  also  in  Thomson  v. 
Poor  (N.  Y.)  infra. 

u<t  Scheerschmidt  v.  Smith  (Minn.)  supra. 

w«  Thomson  v.  Poor  (1895)  147  N.  Y. 
402,  42  N.  £.  13,  holding  that  an  owner  of 
land  who  had  entered  into  a  written  con* 
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It  has  been  held  if  the  subsequent 
agreement  is  not  a  mere  extension,  but 
involves  other  matters,  that  it  is  in- 
valid.i«^ 

On  the  contrary  it  is  held  that  an 
oral  extension  of  the  time  for  perform- 
ance of  a  contract  within  the  Statute  of 
Frauds,  made  before  the  expiration  of 
the  written  contract,  is  valid.^**  This 
rule  is  held  to  apply  although  a  definite 
agreement  as  to  the  time  of  the  exten- 
sion was  not  arrived  at  by  the  parties 
until  the  day  after  the  expiration  of  the 
time  limited  in  the  contract."*  It  ap- 
peared, however,  in  this  case  which  in- 
volved a  contract  for  the  sale  of  real 
estate,  that  a  short  time  before  the  ex- 
piration of  the  time  limited  in  the  con- 


tract the  purchaser  talked  to  the  vmdar 
and  reminded  him  that  the  time  for  the 
performance  of  the  agreement  was  about 
to  expire,  and  that  he  had  not  furnished 
the  abstract  as  agreed.  The  vendor  re- 
plied that  he  had  not  been  able  to  find 
the  abstract,  but  that  he  would  give  the 
purchaser  time  to  have  it  examined. 

In  a  case  involving  a  sale  of  real  es- 
tate where  the  extension  was  granted  at 
the  request  of  the  vendee,  who  was  suing* 
for  breach  of  the  bonds  for  title,  the 
court  holds  that  the  plaintiff's  conduct 
can  be  considered  in  no  other  light  than 
a  waiver  of  the  condition  of  the  bond  so 
far  as  it  related  to  the  time  of  its  per- 
formance, consequently  there  was  no 
breach.***      The    performance    by    the 


tract  with  another  to  peel  a  specified  num- 
ber of  cords  of  bark  from  trees  on  the  own- 
er's land  during  each  of  several  consecutive 
years  could  not  maintain  an  action  for 
lireach  of  the  written  contract  upon  a  fail- 
ure of  the  other  party  to  peel  the  specified 
nnmber  in  a  stated  year,  where  the  parties 
had  orally  contracted  that  a  less  number 
of  cords  be  peeled  during  that  year  and  that 
the  oral  agreement  was  complied  with.  The 
court  states  that  the  etTect  of  the  oral 
agreement  was  to  change  the  terms  of  the 
original  written  agreement  "as  to  the  time 
and  manner  of  performance." 

Daniels  v.  Rogers  (1905)  108  App.  Div. 
339,  06  N.  .Y.  Supp.  642,  holding  that  a  vend- 
or who  had  offered  to  deliver  to  the  vendee 
a  deed  duly  executed  conveying  good  titl« 
in  accordance  with  the  written  agreement, 
but  who,  upon  the  vendee's  request  and  for 
his  benefit,  extended  the  time  for  closing  for 
three  days,  might  maintain  an  action  for 
specific  performance  of  the  agreement. 

See  Neppach  v.  Oregon  &  C.  R.  Co.  (1905) 
46  Or.  374,  80  Pac.  482,  7  Ann.  Cas.  1035, 
and  Scott  v.  Hubbard  (1913)  .67  Or.  498, 
136  Pac.  653,  supra,  note  103;  Whiting  v. 
Doughton  (1903)  31  Wash.  327,  71  Pac. 
1026,  supra,  note  103. 

IW  Infra,  note  135. 
'     1S8  Baker    v.    Whiteside     (1826)     Breese 
(111.)    132,    12   Am.    Dec.    168;    Kiasack   v. 
Bourke   (1906)   224  IlL  352,  79  N.  E.  619; 
Longfellow    v.    Moore   (1882)   102  IlL  289; 
Kingston  v.  Walters   (1911)    16  N.  M.  59, 
113  Pac.  594,  s.  c.  former  appeal    (1908) 
14  N.  M.  368,  93  Pao.  700;  Stamey  v.  Hemple 
a910)  97  C,  C.  A.  379,  173  Fed.  61. 
I    An  oral  modification  of  a  contract  for  the 
sale  of  real  estate  with  reference  to  the 
time  of  making  payments  was  sustained  in 
Delaney  v.  Llnder  (1887)  22  Neb.  274,  34  N. 
W.    630,   but   the   court   does   not   discuss 
the  Statute  of  Frauds. 

It  is  stated  obiter  in  Bullis  v.  Presidio 
Min.  Co.  (1889)  75  Tex,  540,  12  S.  W.  397, 
that  the  time  for  the  performance  of  a 
contract  of  lease  with  a  privilege  in  the 
lessee  to  purchase  the  property  may  be  ex- 
tended by  a  verbal  agreement,  but  it  is  held 
in  this  case  that  the  parties  did  not  seek 
L.R.A.1917B. 


a  mere  extension  of  the  time  of  perform- 
ance of  the  first  agreement,  but  sought  a 
distinct  and  independent  undertaking, 
which,  not  being  signed  by  the  lessor,  was 
within  the  Statute  of  Frauds,  and  not 
binding  upon  him.  But  see  Hogan  v.  Craw- 
ford (1869)  31  Tex.  634. 

The  court  in  Adams  v.  Hughes  (1911)  — 
Tex.  Civ.  App.  — ,  140  S.  W.  1163,  while 
treating  the  statement  in  BuUis  v.  Presidio 
Min.  Co.  as  dictum,  concludes:  "We  are  not 
disposed  to  so  regard  it,  however,  and  would 
hold  ourself  concluded  by  the  statement  of 
law  referred  to,  notwithstanding  the  weight 
of  authority  elsewhere.'*  But  it  was  held 
in  the  Adams  Case  that  where  vendor  and 
vendee  met  at  the  time  stipulated  in  their 
contract  for  dosing  the  contract,  and,  upon 
discovery  that  the  vendor  did  not  have  a 
good  title  to  tiie  premises  sold,  agreed  that 
he  should  not  be  required  to  make  a  mer- 
chantable title  as  provided  in  the  vnritten 
agreement,  but  in  lieu  thereof  should  make 
an  effort  to  cure  the  defect  in;  his  title,  but 
if  he  ^ould  not  be  able  to  d»  no  within  a 
reasonable  time  the  vendee  would  accept  his 
warranty  deed  for  the  timber  which  was  tho 
subject  of  sale,  that  this  entirely  changed 
the  conditions  of  the  contract,  and  abaoked 
the  vendee  from  the  obligation  to  make 
the  payments  required  by  the  written 
agreement,  and  relieved  the  vendor  from 
the  obligation  of  tendering  a  merchantable 
title  by  substituting  therefor  a  warranty 
deed,  and  this,  not  being  in  writing,  was 
not  valid. 

See  Murray  v.  Boyd  (1915)  165  Ky.  025, 
177  S.  W.  468,  supra,  note  52;  and  Heis- 
ley  V.  Swanstrom  (1889)  40  Minn.  196,  41 
N.  W.  1029,  supra,  note  51;  Moore  v,  Mc- 
Allister (1857)  34  Miss.  500,  supra,  note 
111;  Alston  v.  Connell  (1906)  140  «.  C.  485, 
53  S.  E.  292,  supra,  note  83;  Smiley  v.  Bar- 
ker (1897)  28  C.  C.  A.  9,  55  U.  S.  App.  125, 
83  Fed.  684,  supra,  note  106. 

l»  Bourke  v.  Kissack  (1909)  242  HL  238, 

89  N.  E.  990, 

IM  Baker  v.  Whiteside  (1826)  Breeae 
(111.)  132,  12  Am.  Dec.  168.  The  Statute 
of  Frauds,  however,  is  not  mentioned  in  thia 
case. 
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vendee  in  a  contraot  for  the  sale  of  land 
within  the  time  agreed  upon  in  an  oral 
extension  was  held  a  gnfEEoient  perform- 
ance^ 8o  as  to  entitle  him  to  a  speeific 
perfoimance  of  the  contract,  on  the 
theory  of  waiver."^  Again,  it  is  stated 
that  the  principles  of  estoppel  will  not 
permit  one  party  to  throw  the  other  off 
his  guard,  and  thus  obtain  an  inequitable 
advantage  by  agreeing  to  extend  the 
time  of  performance  and  then  insist  up- 
on it  as  written.*^  An  oral  agreement 
between  a  vendor  and  vendee  upon  a 
contest  arising  with  a  third  party  over 
the  vendor's  title  to  the  land  sold/  that 
further  payment  under  the  contract 
might  be  suspended  until  the  title  should 
be  determined,  estops  the  vendor  from 
claiming  a  forfeiture  of  contract  for 
nonpayment  of  instalments  falling  due 
during  a  determination  of  the  contest 
proceedings.  Accordingly,  the  vendee 
may  recover  the  sums  paid  by  him  pre- 
vious thereto,  upon  the  contest  being  de- 
cided adversely  to  his  vendor.***  The 
doctrine  of  estoppel  and  waiver  have 
been  used  interchangeably.*** 

But,  if  the  subsequent  oral  agreement 
is  not  a  mere  extension,  but  involves 
other  matters,  such  as  that  the  title  of 
land  which  is  the  subject  of  the  contract 
shall  be  perfected,  it  has  been  held  that 
the  oral  modification  is  invalid**** 


It  has  been  held  that  time  for  the 
performance  by  a  real  estate  broker  of 
his  written  agency  contract  which  con- 
tains a  limitation  as  to  time  may  be 
extended  by  parol,  on  the  theory  tiuit 
time  is  not  required  to  be  stated  in  the 
writing.*** 

Under  the  Massachusetts  theory  dis- 
cussed in  III.,  supra,  it  is  held  that  the 
time  may  be  extended. 

It  has  been  held  where  there  is  an 
option  in  a  contraot  having  a  certain 
time  to  run,  to  extend  the  contract  for  a 
further  period,  that  the  option  may  be 
exercised  by  any  definite  notice  given  be- 
fore the  expiration  of  the  first  period, 
and  that  the  Statute  of  Frauds  has  no 
application  in  such  a  case.**'' 

A  statute  has  been  enacted  in  some 
states,  expressly  providing  that  a  con- 
tract in  writing  may  be  altered  by  ''an 
executed  oral  agreement."  It  has  been 
claimed  where  there  has  been  an  oral 
extension  of  time  for  the  performance 
of  a  contract,  and  the  thing  which,  by 
the  terms  of  the  writing,  was  to  be  done, 
is  done  within  the  period  provided  by 
the  oral  extension,  that  this  constitutes 
an  executed  oral  agreement  within  the 
meaning  of  the  statute,  but  this  is  de- 
nied.*** It  is  stated  that  an  oral  agree- 
ment simply  extending  time  cannot  be 
executed,  for  there  is  nothing  to  exe- 


UiBourke  v.  Kissack  (111.)  supra. 

USLoDgfeUow  V.  Moore  (1882)  102  IlL 
289;  Kingston  v.  Walters  (1911)  16  N. 
X.  59,  113  Pac  504,  s.  c.  former  appeal 
(1908)  14  N.  M.  368,  93  Pac  700,  holding 
that  a  vendee  of  real  estate  has  the  extend- 
ed time  in  which  to  perform. 

us  Missouri,  K.  &  T.  R.  Co.  v.  Pratt 
(1902)  64  Kan.  118,  67  Pac.  464. 

iMIn  Missouri,  K.  &  T.  R.  Co.  v.  Pratt 
(Kan.)  supra,  ''the  effect  of  the  oral  agree- 
ment made  was  not  to  change  the  binding 
effect  of  the  written  contract  In  relation  to 
the  land,  but  was  an  express  waiver  of  the 
right  to  insist  upon  a  default  which  mi^ht 
be  made  by  the  plaintiff  m  his  not  making 
payments  In  accordance  with  the  terms  of 
the  contract.  .  .  .  The  oral  agreement 
made  estops  the  company  from  claiming  a 
forfeiture  of  the  contracts  for  nonpayment 
of  instalments  falling  due  during  a  de- 
termination of  the  contest  proceedings." 

UAJn  Banister  v.  Fallis  (1911)  85  Kan. 
320,  116  Pac  822,  the  parties  to  a  written 
agreement  for  an  exchange  of  land,  upon 
discovery  of  what  they  conceived  to  be  a  de- 
fect in  the  title  of  one  of  them,  orally 
agreed  that  the  papers  should  be  delivered 
in  escrow  until  the  title  was  perfected. 
The  parties,  however,  delivered  possession 
of  the  respective  tracts  according  to  the 
agreement,  and  subsequently  the  deeds  were 
taken  from  the  custodian  without  the 
L.R.A.1917B. 


knowledge  of  the  plaintiff  in  the  action  and 
recorded.  The  plaintiff  then  brought  suit 
for  the  cancelation  of  the  deed  which  he 
had  executed,  to  quiet  his  title  to  the  land 
which  such  deed  purported  to  convey,  and 
for  damages  for  the  expense  he  had  incurred 
in  the  removal  of  his  improvements.  Upon 
the  trial  he  offered  to  show  the  parol  agree- 
ment, and  contended  that  until  the  title  of 
the  defendant  was  cured  as  agreed  thereby, 
all  papers  were  to  be  retained  by  the 
custodian  without  delivery.  This  offer  was 
rejected,  and  in  sustaining  the  rejection  the 
supreme  court  says  that  the  parol  agree- 
ment not  only  extended  the  time  for  the 
performance  of  liie  contraot,  but  introduced 
a  new  condition,  which  not  otilv  became  es- 
sential to  any  conveyance  at  all,  but  which 
was  regarded  and  is  still  regarded  by  the 
plaintiff  as  indispensable  to  the  vesting  of 
title  in  him. 

U6Hetzel  v.  Lyon  (1910)  87  Neb.  261, 
126  N.  W.  997,  see  supra,  note  52. 

iw  Byrne  Mill  Co.  v.  Robertson  (1907) 
149  Ala.  273,  42  So.  1008. 

SM  Plait  V.  Butcher  (1896)  112  CaL  6S4, 
44  Pac  1060.  It  was  accordingly  held  in 
this  ease  under  a  statute  requiring  the  em- 
ployment of  a  real  estate  broker  to  be  in 
writing,  that  the  broker  could  not  recover 
for  his  services  where  he  had  fotind  a  pur- 
chaser within  an  extension  fixed  by  parol 
agreement. 
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cute.  No  affirmative  action  is  required. 
Such  an  agreement  calls  for  nothing  to 
be  done,  and  expires  by  mere  lapse  of 
time.  It  is  further  stated  that  an  oral 
agreement  does  not  alter  a  contract  in 
writing  until  it  becomes  an  executed  oral 


agreement.  But  where  one  of  the  par- 
ties has  relied  upon  the  extension  of 
time,  allowing  the  original  time  to  pass 
without  performing  his  agreement,  the 
other  party  has  been  held  estopped  ta 
demand  a  strict  performance.^** 


IMA  vendor  who  has  at  the  request  of 
the  vendee  extended  the  time  within  which 
the  vendee  may  remove  a  building  which  is 
a  part  oi  the  consideratiou  for  the  contract 
is  estopped  to  insist  upon  a  strict  perform- 


ance of  the  contract  as  written,  in  an  action 
by  the  vendee  to  compel  specific  perform- 
ance. Spencer  v.  McCament  (1007)  7  CaL 
App.  84,  93  Pac.  682.  W.  A.  E. 


IlililNOIS  SVPRKMB  COURT. 

HOMER  K.  GALPIN 

V. 

CITY  OF  CHICAGO  et  al. 


ELIZABETH  C.  WAYMAN,  Admrx.,  etc.,  of 
John  E.  W.  Wayman,  Deceased,  Appt. 

V. 

COUNTY  OF  COOK. 

(269  111.  27,  109  N.  E.  713.) 

Statutes  —  amendment  —  reference  to 
title. 

1.  A  statute  which  attempts  to  change 
the  heneficiary  of  the  fees  to  be  taxed  as 
costs  in  criminal  prosecutions,  by  means  of 
the  addition  of  a  section  to  the  existing 
statute  by  mere  reference  to  the  title  of 
such  statute,  is  within  a  constitutional 
provision  that  no  law  shall  be  amended  by 
reference  to  its  title  only. 

For  other  cases,  see  Statutes,  III.  in  Dig. 
1-52  y.  8. 

Same  —  subjects  embraced  by  title. 

2.  Provisions  of  a  statute  depriving  an 
officer  of  fees  and  increasing  his  salary  un- 
der a  title.  An  act  to  provide  for  payment 
to  him  of  further  compensation,  does  not 
comply  with  a  constitutional  provision  that 
no  act  shall  embrace  more  than  one  subject 
and  that  shall  be  expressed  in  the  title. 
For  other  cases,  see  Statutes,  I,  e,  and  f,  in 

Dig.  1-52  N.  8. 

Officer  —  promise  to  release  portion  of 
salary  —  estoppel. 

3.  A  public  official  is  not  estopped  from 
claiming  fees  to  which  by  law  he  is  entitled 
by  the  faet  that,  prior  to  his  election,  he 
stated  publicly  that  he  would  pay  them  in- 
to the  treasury,  and  that  after  election  he 
complied  with  the  promise. 

For  other  cases,  see  Estoppel,  III,  e,  tn  Dig. 

1-52  y,  8, 
District  attorney  —  right  to  apply  fines 

to  uncollected  fees. 

4.  Failure  to  tax  the  fees  of  the  prosecut- 
ing attorney  as  costs  against  accused  in  a 

^      ■     I        ■       ■    ^  .^^^il^^  ■■     I     ■■   .^BM   .IMII  ■■■M  ■■■■■  ■■■■! ■ 

Note. —  As  to  agreement  to  accept  less 
than   amount  of  appropriation,  salary,  or 
fee,  see  annotation  following  this  ease,  post, 
100. 
L.R.A.1917B. 


criminal  proceeding  deprives  the  attorney 
of  the  benefit  of  a  statute  permitting  him, 
in  case  the  fees  cannot  be  collected  from  the 
person  against  whom  they  are  taxed,  to  ap- 
ply to  the  payment  of  them  any  fines  and 
forfeitures  collected  by  the  attorney. 
For  other  cases,  see  District  and  Prosecuting 
Attorneys,  in  Dig.  1-52  N,  8. 

Same  —  commissions  on  moneys  ool* 
lected  —  to  what  applicable. 

5.  A  statute  giving  a  prosecuting  attorney 
a  commission  upon  all  moneys  collected  by 
him  applies  to  money  paid  the  county  clerk 
as  fines  and  penalties  when  the  prosecution 
was  conducted  bv  such  attorney,  and  when 
the  law  made  it  his  duty  to  collect  the  fines 
and  penalties  imposed  'in  suits  not  prose- 
cuted  by  him. 

For  other  oases,  see  District  and  Prosecuting 
Attorneys,  in  Dig.  1-62  N.  8. 

Same  —  duty  to  prosecute. 

6.  Under  a  statute  making  it  the  duty  of 
the  state's  attorney  to  prosecute  all  actions 
in  which  the  people  of  the  state  are  con- 
cerned, it  is  his  duty  to  prosecute  those 
arising  under  a  statute  imposing  a  fine  up- 
on persons  practising  dentistry  without  a 
license,  and  upon  public  employees  and  up- 
on employees  of  *  the  state  employment 
agency  who  accept  fees  from  applicants  for 
employment. 

For  other  cases,  see  Ditirict  and  Prosecuting 
Attorneys,  in  Dig,  1-52  K.  8, 

Same  —  violation  of  park  ordinance  -» 
duty  to  prosecute. 

7.  A  provision  of  a  school  law  providing 
that  all  fines,  forfeitures,  and  penalties  ex- 
cept those  for  violation  of  municipal  ordi- 
nances shall  be  paid  to  the  school  superin- 
tendent, and  requiring  the  state's  attorney 
to  enforce  the  collection  of  all  such  fines, 
forfeitures,  and  penalties,  makes  it  his  duty 
to  enforce  the  penalties  for  violation  of 
ordinances  passed  by  park  commissioners 
under  legislative  authority,  for  the  viola- 
tion of  which  no  other  provision  is  made. 
For  other  ca^es,  see  District  and  Prosecuting 

Attorneys,  in  Dig,  1-52  A\  8, 

Statute  —  title  —  sufllciency. 

8.  A  provision  for  the  disposal  of  fines 
imposed  for  violation  of  park  ordinances 
cannot  be  inserted  in  a  statute  entitled.  An 
act  in  relation  to  a  municipal  court  in  a 
certain  city,  under  a  constitutional  provi- 
sion that  no  act  shall  embrace  more  than 
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one  subject  and  that  shall  be  ezpreeaed  In  |  the  ecnmty  of  Cook  or  any  other  peraon 
the  title.  I  or  corporation. 


For  other  caees,  see  Btatuiet,  i.  e,  and  f^  in 
Dig.  l-6i  A\  8, 

Statntea  -*  repeal. 

9.  A  statute  setting  apart  the  fines  and 
penalties  imposed  for  violation  of  park  ordi* 
nances  for  a  police  pension  fund  repealed 
80  much  of  a  former  act  as  entitled  the  su* 
perintendent  of  schools  to  moneys  arising 
from  that  source  and  imposing  upon  the 
state's  attorney  the  duty  of  collecting  them. 
For  other  cases,  see  Statutes,  III.  in  Dig, 

1-62  A'.  8. 

Same  —  repeal  —  repugnancy. 

10.  A  statute  giving  the  state's  attorney 
a  Hen  on  fines  and  penalties  collected  by 
him,  to  compensate  him  for  fees  taxed 
against  persons  prosecuted  by  him  as  costs, 
and  not  collectal,  is  repealed  by  statutes 
appropriating  such  fines  and  penalties  to 
specific  purposes. 
For  other  eases,  see  Statutes,  III,  in  Dig, 

1-62  y.  8. 

District  attorney  -^  lien  for  lees. 

11.  The  lien  given  bv  a  statute  to  a  state's 
attorney  upon  fines  collected  by  him,  to  com- 
pensate him  for  uncollected  fees  taxed 
against  persons  prosecuted  by  him,  doe« 
not  extend  to  fines  collected  in  cases  which 
lie  is  not  required  to  prosecute. 
For  other  cases,  see  District  and  Prosecuting 

AUomeys,  in  Dig,  l-^2  N,  8. 

Interest  —  upon  money  derived  from 
lines  — *  disposlUon. 

12.  Interest  accumulating  upon  tunds 
in  the  hands  of  a  county  clerk  derived  from 
fines  and  penalties  should  be  divided  among 
those  entitled  to  the  fines  in  proportion  to 
their  respective  interests  in  the  principal. 
For  other  cases,  see  Fines,  in  Dig,  1-52  N,  8. 

Interpleader  —  questions  which  may  be 
determined. 

13.  The  right  of  a  ooimty  to  a  return  of 
money  paid  a  state's  attorney  as  salary 
cannot  oe  adjtidicated  in  an  interpleader 
proceeding  by  the  county  clerk  to  determine 
the  right  to  moneys  accumulated  in  his 
hands  a  portion  of  which  is  claimed  by  such 
attorney  as  fees. 
For  other  cases,  see  Interpleader,  in  Dig. 

1-52  N.  8. 

(June  24,  1915.) 


Galpin  v.  Chicago,  249  IlL  554,  04  N  £. 
961,  159  111.  App.  135,  176;  People  v.  Wil- 
liams, 232  111.  619,  83  N.  £.  1047;  People 
V.  Nedrow,  122  111.  363,  13  N.  £.  533,  afiirm- 
ing  25  111.  App.  28;  Cook  County  y.  Uealy, 
222  111.  310,  78  N.  E.  623;  Buckingham  v. 
People,  26  111.  App.  269;  People  ex  rel. 
Honore  v.  Olsen,  222  111.  122,  113  Am.  St. 
Bep.  371,  78  N.  £.  23;  People  v.  Warren, 
14  111.  App.  296;  People  ex  rel.  Busaey 
V.  Gaulter,  140  111.  39,  36  N.  £.  576;  Kit- 
chell  V.  Madison  County,  5  111.  163;  May- 
field  V.  Moore,  53  111.  428,  5  Am.  Rep. 
52;  Borschenioua  t.  People,  41  111.  236; 
People  ex  rel.  Gerach  t.  Chicago,  242  111. 
506,  90  N.  £.  259. 

The  state's  attorney  is  a  county  officer 
of  that  class  to  which  §  10,  art.  10,  of  tiie 
Constitution  does  not  apply. 

Butzow  V.  Kern,  264  lU.  498,  106  N.  K. 
338;  Jimison  t.  Adams  County,  130  111. 
658,  22  N.  £.  829»  affirming  38  111.  App. 
62;  Wulff  ▼.  Aldrich,  124  111.  5W.  16  N. 
£.  886 ;  Cook  County  t.  Healy,  222  111.  310, 
78  N.  £.  623;  People  t.  Williams,  232  111. 
519,  83  N.  B.  1047;  Reports  of  Atty.  Gen. 
1910,  p.  451. 

The  fees  of  an  office  are  incident  to  it  as 
fully  as  the  rents  and  profits  of  lands,  the 
iacreaae  d  cattle,  or  the  interest  on  bonds 
or  other  aecuritiees  and  Wayman»  aa  state's 
attorney,  waa  clearly  invested  with  the 
right  to  receive  the  fees  and  emoluments 
as  his  personal  property. 

Mayfield  v.  Moore,  53  111.  428,  5  Am.  Rep. 
52;  Chicago  v.  Luthardt,  191  111.  523,  61 
N.  £.  410;  Pe(H>le  v.  Wiltiams,  232  lU.  519, 
83  N.  E.  1047;  Butzow  v.  Kern,  264  111. 
505,  106  X.  E.  338;  Fell  V.  McLain  County, 
43  111.  216;  People  ex  xel.  Ballou  v.  Du- 
Bois,  23  111.  547;  Andre^vs  v.  Portland^  79 
Me.  484,  1  Am.  St.  Rep.  280,  10  Atl.  458; 
Borsehenious  r.  People,  41  111.  236;  Galpin 
v.  Chicago,  249  III.  554;  People  ex  rel. 
Malley  v.  Barrett,  208  111.  108,  96  Am. 
St.  Rep.  296,  67  N.  E.  742 ;  Thall  v.  Drey- 
fus, 84  App.  Div.  609,  82  X.  Y.  Supp.  601; 
People's  Trust  Co.  v.  Smith,  81  Abb.  N.  C. 
A  PPEAL  from  a  decree  of  the  Circuit  ^f,  30  NY.  Supp.  342;  Meehan  v.  Jones, 
A  Court  for  Cook  County  distributing  P®^^^;  f  3- 
funds  collected  by  complainant  in  his  offi-       The  interest  and  title  of  the  state's  at 


cial  capacity  as   clerk   of    the    municipal 
court,  in  an  interpleader  proceeding  to  de- 
termine the  right  to  such  funds.    Reversed. 
The  facts  are  stated  in  the  opinion.    . 
Mr.  Thomas  Marshall,  for  appellant: 
The  lien  given   by   §   8,   chap.   53,   Fees 
and   Salaries  Act,   and    §   239,   chap.    122, 
Schools  Act,  is  the  lien  of  the  state's  at- 
torney who  secured  the  conviction,  and  of 
his  rq>raseiitative,  and  it  is  not  the  lien  of 
L.ILA.1917B.  .  12 


torney  in  the  fees  is  of  such  a  nature  and 
so  vested  in  him  that  even  a  pardon  or  re- 
mission by  the  governor  of  the  state  cannot 
devest  him  of  his  vested  right  thereto. 

HoUiday  v.  People,  10  111.  214;  Meul  ▼. 
People,  198  111.  258,  64  N.  E.  1106. 

The  compensation  of  an  ofiicer  is  not 
based  on  contract,  but  is  fixed  by  law. 
When  the  compensation  is  fixed  by  law 
there  can  be  no  waiver  as  to  the  amount. 
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either  by  express  agreement  or  by  tbe  eon- 
duct  of  the  officer. 

Pryor  ▼.  Rochester,  166  N.  Y.  548,  60  N. 
E.  262;  Bates  v.  St  Louis,  153  Mo.  18,  77 
Am.  St.  Rep.  701,  54  S.  W.  439;  28  Cyc. 
469,  460;  Abbott  v.  Hayes  County,  78  Neb. 
729,  111  S.  W.  780;  State  ex  rel.  Chapman 
V.  Walbridge,  153  Mo.  194,  54  S.  W.  447; 
Bennett  v.  Orange,  69  N.  J.  L.  675,  66  Atl. 
1131;  Gallagher  v.  Lincoln,  63  Neb.  339,  88 
N.  W.  506 ;  Bodenhofer  ▼.  Hogan,  142  Iowa, 
321,  134  Am.  St.  Rep.  418,  120  N.  W.  659, 
19  Ann,  Cas.  1073;  Kehn  v.  State,  93  N.  Y. 
291 ;  Montague  v.  Massey,  76  Va.  307 ;  Lat- 
timore  v.  Tarrant  County,  67  Tex.  Civ.  App. 
610,  124  S.  W.  205;  Young  ▼.  Jeflferson 
County,  30  Ky.  L.  Rep.  1209,  100  S.  W. 
335;  Indianapolis  v.  Martin,  45  Ind.  App. 
266,  89  N.  E.  699;  Whiting  v.  United 
States,  36  Ct.  CI.  291;  Oilman  v.  Des 
Moines  Valley  R.  Co.  40  Iowa,  200;  Peters 
V.  Davenport,  104  Iowa,  626,  74  N.  W.  6; 
Daniels  v.  Des  Moines,  108  Iowa,  484,  79 
N.  W.  269 ;  Purdy  v.  Independence,  76  Iowa, 
356,  39«N.  W.  641 ;  Robertson  v.  Robinson, 
66  Ala.  610,  39  Am.  Rep.  17 ;  Hall  v.  Gavitt, 
18  Ind.  390;  Hope  v.  Linden  Park  Blood 
Horse  Asso.  68  N.  J.  L.  627,  55  Am.  St. 
Rep.  614,  34  Atl.  1070;  Butler  v.  Pennsyl- 
vania, 10  How.  402,  13  L.  ed.  472;  2  Dill. 
Mun.  Corp.  492. 

All  finances  of  the  county  are  under  the 
control  of  the  local  corporate  authorities. 
Tlie  legislature  cannot  spread  a  tax  in  Cook 
coimty  ior  county  corporate  purposes. 

Givins  v.  Chicago,  188  111.  348,  58  N.  E. 
912;  McDonald  v.  Louisville,  113  Ky.  425, 
68  S.  W.  413;  Booth  v.  Opel,  244  111.  317, 
91  N.  E.  458;  People  ex  rel.  Van  Slooten 
v.  Cook  County,  221  lU.  497,  77  N.  E.  914 ; 
Washingtonian  Home  ▼.  Chicago,  157  111. 
414,  29  L.R.A.  798,  41  N.  E.  893;  People 
ex  rel.  Skinner  v.  Auditor,  12  111.  307;  Peo- 
ple ex  rel.  Merchants'  Sav.  L.  &,  T.  Co.  v. 
Auditor,  30  111.  434;  People  ex  rel.  Becker 
V.  Miner,  46  111.  384;  Chicago  v.  Nichols, 
177  111.  97,  52  N.  E.  359;  Springfield  v.  Ed- 
wards, 84  111.  626;  Lindblad  v.  Board  of 
Education,  221  111.  261,  77  N.  E.  450;  Peo- 
ple ex  rel.  Ahem  v.  Bollam,  182  111.  532,  54 
X.  E.  1032;  State  v.  Ferguson,  33  N.  H. 
427;  Morgan  Park  v.  Wiswall,  155  111. 
262,  40  N.  E.  611;  Lemont  v.  Jenks,  197 
111.  363,  90  Am.  St.  Rep.  172,  64  N.  E.  362; 
De  Clercq  v.  Barber  Asphalt  Paving  Co. 
167  111.  215,  47  N.  E.  367;  Webster  v.  Peo- 
ple, 98  111.  343;  People  ex  rel.  Neil  v. 
Knopf,  171  111.  191,  49  N.  E.  424;  Bebb 
V.  People,  172  111.  376,  60  N.  E.  185;  Mor- 
gan V.  SchusscUe,  228  111.  106,  81  N.  E.  814; 
Yamhill  County  v.  Foster,  63  Or.  124,  99 
Pac.  286;  Cooley,  Const.  Lim.  §  713;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  State,  49  Ohio 
St.  189,  16  L.R.A.  880,  30  N.  E.  436;  Hib- 
L.R.A.1917B. 


bard  ▼.  State,  66  Ohio  St.  674,  58  L.R.A. 
654,  64  N.  E.  109;  Ramsey  v.  Hoeger,  76 
111.  432;  Lane  v.  Dorman,  4  111.  240,  36 
Am.  Dec.  543. 

The  2-mill  tax  under  the  Constitution  of 
1848,  levied  to  pay  an  indebtedness  of  the 
state,  must  be  applied  to  the  purpose  for 
which  it  was  intended  to  be  used  by  the 
Constitution,  and  cannot  be  diverted  into 
the  general  state  revenue  fund. 

People  ex  rel.  Skinner  v.  Auditor,  12 
111.  307;  People  ex  rel.  Merchants'  Sav. 
L.  &  T.  Co.  v.  Auditor,  30  111.  434;  People 
ex  rel.  Becker  v.  Miner,  46  HI.  384;  Water 
Comrs.  V.  Hall,  98  111.  371;  Alton  v.  MtiUL 
Ins.  Co.  82  111.  45;  Chicago  v.  Nichols,  177 
111.  97,  52  N.  E.  359;  Springfield  v.  Ed- 
wards, 84  III.  626;  Wright  v.  Bishop,  88 
111.  302;  2  Dill.  Mun.  Corp.  1237,  1289; 
Fuller  V.  Chicago,  89  111.  294;  Lindblad  v. 
Board  of  Education,  221  111.  274,  77  N.  E. 
460;  People  v.  Williams,  232  111.  619,  83 
N.  E.  1047;  Walcott  v.  People,  17  Mich. 
68;  Union  Trust  Co.  v.  Wayne  Probate 
Judge,  125  Mich.  495,  84  N.  W.  1101 ;  Niles 
Bryant  School  of  Piano  Tuning  v.  Bailey, 
161  Mich.  193,  126  N.  W.  116;  Board  of 
Education  v.  Macon  County,  137  N.  C. 
310,  49  S.  E.  363;  Yazoo  City  v.  State,  48 
Miss.  440;  Mobile  &  0.  R.  Co.  v.  State,  51 
Miss.  137;  Blair  v.  Marye,  80  Va.  486; 
Southern  R.  Co.  v.  Mecklenburg  County, 
148  N.  C.  220,  61  S.  E.  600;  People  ex  rel. 
Biebinger  v.  Peoria  &  E.  R.  Co.  216  111.  221, 
74  N.  E.  734. 

The  legislature  must  prescribe  some  com- 
pensation to  the  state's  attorney;  and  when 
prescribed  and  fixed  by  law  the  command 
of  the  Constitution  is  that  he  "shall  receive 
such  compensation  as  is  or  may  be  provided 
by  law." 

People  r.  Williams,  232  111.  619,  83  N. 
E.  1047;  Blair  v.  Marye,  80  Va.  486;  Thon 
V.  Com.  77  Va.  289;  Thomas  v.  Owens,  4 
Md.  189. 

House  Bills  231  and  232  are  invalid  as 
being  in  express  violation  of  §  13,  of  art. 
4,  of  the  Constitution. 

Lyons  v.  Police  Pension  Bd.  255  111.  139, 
99  N.  E.  337;  Brooks  v.  Hatch,  261  111. 
179,  103  N.  E.  745. 

House  Bill  232,  providing  additional  com- 
pensation, is  a  local  and  special  law  within 
the  meaning  of  the  6th  paragraph  of  §  22, 
of  art.  4,  of  the  Constitution,  which  pro- 
hibits the  general  assembly  from  passing 
local  or  special  laws  "regulating  county  and 
township  aflfairs.'* 

Pettibone  r.  West  Chicago  Park  Comrs. 
215  111.  304,  74  N.  E.  387;  West  Chicago 
Park  Comrs.  v.  Chicago,  216  111.  64,  74  N. 
E.  771. 

The  Acts  of  1907,  if  valid  when  passed, 
merely  required  that  the  state's  attorney 
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pay  oyer  certain  fees,  and  the  law  that  ao 
provided  being  now  repealed,  there  is  now 
no  requirement  applying  to  the  Wayman 
term  to  pay  over  the  fees. 

People  ex  rel.  Burdick  ▼.  Board  of  Edu- 
cation, 166  111.  388,  46  N.  E.  1099;  Far- 
well  ▼.  Benevolent  Asso.  of  Paid  Fire  Dept. 
4  111.  App.  36;  Palmer  v.  Danville,  166  111. 
42,  46  N.  E.  629;  Kipp  v.  Lichtenstein,  79 
111.  358;  Menard  County  v.  Kincaid,  71  111. 
587;  Wilson  v.  Ohio  &  M.  R.  Co.  64  111. 
.'S42,  16  Am.  Kep.  566;  Eaton  v.  Graham, 
11  111.  619;  People  ex  rel.  Kern  r.  Nelson, 
156  111.  364,  40  N.  E.  957;  Struthers  v. 
People,  116  111.  App.  481;  Allen  v.  People, 
84  111.  502;  People  ex  rel.  Higgins  v.  Free- 
man, 242  111.  156,  89  N.  E.  667;  Holcomb  v. 
Boynton,  161  111.  294,  37  N.  E.  1031,  af- 
firming 49  111.  App.  503;  Mix  v.  Illinois 
C  R.  Co.  116  111.  502,  6  N.  E.  42;  Hall  v. 
Steele,  82  Ala.  562,  2  So.  650;  Mechem, 
Pub.  Off.  1890  ed.  §  942,  p.  630. 

The  representative  of  Wayman,  in  any 
view  of  this  case,  is  authorized  to  deduct 
his  10  per  cent  commission  from  the  fines 
and  forfeitures  and  to  retain  the  same. 
There  is  no  provision  anywhere  that  he  pay 
over  his  commission  to  the  county. 

Buckingham  v.  People,  26  111.  App.  269; 
Morton  v.  Bailey,  2  111.  213,  27  Am.  Dec. 
767;  Doyle  v.  Wilkinson,  120  111.  430,  11 
N.  E.  890;  Fulton  County  v.  Boyer,  116 
111.  App.  388 ;  Hargrave  v.  Pen  rod,  Beecher's 
Breese  (111.)  401,  12  Am.  Dec.  201;  Reddick 
V.  Cloud,  7  111.  670. 

Wayman  had  the  power  of  assignment  of 
the  fees,  and  his  lien  is  enforceable  after 
his  death  by  his  personal  representative 
for  the  benefit  of  his  estate. 

Dayhuff  v.  Dayhuff,  81  111.  499;  Keith 
V.  Horner,  32  111.  524;  Robinson  v.  Apple- 
ton,  124  III.  276,  15  N.  E.  761;  1  Jones, 
Lieaa»  §  990,  p.  682;  Telfer  v.  Kierstead, 
9  Abb.  Pr.  418;  Hubbard  v.  Clark,  —  N.  J. 
£q.  — ,  7  Atl.  26;  Batre  v.  Auze,  5  Ala. 
173;  Selden  v.  Illinois  Trust  &  Sav.  Bank, 
239  111.  67,  130  Am.  St.  Rep.  180,  87  N.  E. 
860;  North  Chicago  Street  R.  Co.  v.  Aok- 
ley,  171  III.  100,  44  LJl,A.  177,  49  N.  E. 
222;  People  v.  Williams,  232  111.  519,  83 
N.  E.  1047;  Galpin  v.  Chicago,  159  111. 
App.  135;  Stewart  v.  Sample,  168  Ala.  270, 
63  So.  182;  Thompson  y.  Cullers,  —  Tex. 
Civ.  App.  — ,  35  S.  W.  412;  Birkbeck  v. 
Stafford,  14  Abb.  Pr.  285,  23  How.  Pr.  236 ; 
Roesch  V.  W.  B.  Worthen  Co.  95  Ark.  482, 
31  L.R.A.(N.S.)  374,  130  S.  W.  551;  Ober- 
doerfer  r.  Louisville  School  Bd.  120  Ky. 
112,  85  S.  W.  696;  Carnegie  Trust  Co.  v. 
Battery  Place  Realty  Co.  67  Misc.  452,  122 
N.  Y.  Supp.  697 ;  First  Nat.  Bank  v.  State, 
68  Neb.  482,  94  N.  W.  633,  4  Ann.  Cas. 
423;  Brackett  v.  Blake,  7  Met.  335,  41  Am. 
Dec.  442;  People  ex  rel.  Grattan  v.  Dayton, 
L.R.A.1917B. 


50  How.  Pr.  148;  Mechem,  Pub.  Off.  § 
874. 

The  administratrix  succeeds  to  the  legal 
title  to  the  personal  estate,  and  the  title 
takes  effect  by  relation  from  the  death  of 
the  intestate. 

Stewart  v.  Taylor,  9  Lea,  352 ;  Makepeace 
V.  Moore,  10  III.  474;  Hawkins  v.  McCalla, 
95  Ga.  192,  22  S.  E.  141;  Re  Seidel,  2 
Woodw.  Dec.  259;  Chadwick  v.  People,  108 
111.  App.  620. 

The  rights  of  the  city  are  subordinate  to 
those  of  every  other  claimant  to  the  fines, 
penalties,  and  forfeitures,  excepting  only 
the  superintendent  of  schools.  The  claim 
of  each  defendant  is  subsequent  to  the  prior 
lien  and  claim  of  th^  Wayman  estate. 

Galpin  v.  Chicago,  249  111.  554,  94  N. 
E.  9(Tl,  affirming  169  III.  App.  135;  People 
V.  Williams,  232  111.  519,  83  N.   E.   1047. 

The  action  is  interpleader,  and  judicial 
cognizance  cannot  be  taken  of  mere  equit- 
able claims  or  rights  as  between  different 
governmental  agencies ;  and  the  court  should 
disburse  as  Galpin,  clerk  of  the  municipal 
court,  was  directed  by  law  to  disburse  the 
fund. 

Dyas  V.  Dyas,  231  111.  374,  83  N.  E.  229; 
Galpin  v.  Chicago,  159  111.  App.  135;  Byers 
V.  Sanson-Thayer  Commission  Co.  Ill  111. 
App.  576;  Clinton  County  v.  Schuster,  82 
111.  187. 

Messrs.  John  W.  Beckivlth,  Joseph  F. 
Grossman,  Robert  Redfleld,  Francis 
O'Shaughuessy,  Jacob  O.  LeBosky,  P. 
J.  liucey,  Attorney  General,  Thomas  J. 
0*Hare,  Carl  R.  Chlndblom,  John  P. 
Barnes,  William  F.  Strnekmann,  Walter 
E.  Moss,  Hoivard  W.  Hayes,  Henry  P. 
Chandler,  and  M .  H.  GlaAstone  for  ap- 
pellees. 

Cooke,  J.>  delivered  the  opinion  of  tlio 
court: 

On  December  13,  1912,  Homer  K.  Galpin 
filed  in  the  circuit  court  of  Cook  county 
his  bill  of  interpleader,  alleging  that  in 
November,  1906,  he  was  elected  clerk  of  the 
municipal  court  of  Chicago  and  held  that 
office  until  December  2,  1912;  that  during 
the  four-year  period  beginning  December  6, 
1908,  and  ending  December  1,  1912,  the 
fines  and  penalties  paid  to  him  by  persons 
convicted  of  violating  various  statutes  and 
park  ordinances  particularly  mentioned  in 
the  bill  aggregated  the  sum  of  $191,206.50 
and  that  he  has  received  interest  amount- 
ing to  $5,998.10  on  said  fund  and  $5,272.30 
as  interest  on  funds  other  than  those  above 
mentioned;  that  John  £.  W.  Wayman,  who 
was  state's  attorney  of  Cook  county  dur- 
ing the  said  four-year  period,  the  county  of 
Cook,  and  the  superintendent  of  schools  of 
Cook  county,  are  each  claiming  the  entire 
fund,  and  the  city  of  Chicago,  the  South 
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Park  cominiBaioners,  the  commissionerB  of 
Lincoln  Park,  the  West  Chicago  Park  com- 
missioners, the  North  Shore  Park  district, 
the  Ridge  Avenue  Park  district,  the  state 
board  of  pharmacy,  the  Illinois  state  board 
of  dental  examiners,  the  state  board  of 
commissioners  of  labor,  £.  A.  Rust,  Charles 
Hagenbucher,  Christ  Heiser,  Joseph  Obomij, 
and  Matt  A.  Berkholz  are  each  claiming 
specific  portions  of  said  fund;  that  com- 
plainant has  always  been,  and  is  now,  will- 
ing to  pay  the  amounts  collected  by  him 
as  such  clerk,  and  interest  accrued  thereon, 
to  the  person  or  persons  lawfully  entitled 
to  the  same,  but  is,  by  reason  of  the  various 
conflicting  claims  aforesaid,  uncertain  as  to 
the  proper  distribution  of  the  fund.  All  of 
said  claimants  were  made  defendants  to  the 
bill,  which  prayed  that  they  be  required  to 
interplead  and  settle  and  adjust  their  de- 
mands among  themselves. 

All  of  the  defendants,  except  Rust,  Hagen- 
bucher, Heiser,  Obornij,  and  Berkholz,  who 
were  deputy  game  wardens  and  wliose  in- 
terest, if  any,  in  the  fund  are  insignificant, 
answered  the  bill,  setting  up  their  various 
claims  to  the  fund  or  to  portions  thereof. 
The  boards  of  trustees  of  various  police 
pension  funds  filed  an  intervening  petition, 
praying  that  they  be  made  defendants  and 
be  permitted  to  set  up,  by  way  of  answer, 
their  claims  to  portions  of  the  fund.  The 
prayer  of  the  petition  was  granted,  and  an- 
swers were  filed  by  the  respective  boards  of 
trustees  of  the  police  pension  funds.  Hale 
Gossart  also  filed  an  intervening  petition 
praying  to  be  made  a  party  defendant  and 
claiming  $75  of  the  fund. 

On  September  15,  1913,  the  death  of  John 
£.  W.  Wayman  was  suggested,  and  Eliza- 
beth C.  Wayman,  as  administratrix  of  his 
estate,  was  substituted  as  a  defendant  in 
his  stead.  Thereafter  the  court  entered  an 
order  allowing  the  complainant  to  retain 
out  of  the  fund  in  his  hands  $1,049.85  on 
account  of  costs  and  expenses  incurred  by 
him  in  filing  the  bill  of  interpleader,  and 
directing  him  to  pay  the  balance,  amount- 
ing to  $201,427.05,  to  the  clerk  of  the  cir- 
cuit court,  which  was  accordingly  done  and 
the  complainant  was  dismissed  from  the 
suit. 

The  cause  was  heard  by  the  chancellor 
upon  a  stipulation  of  facts,  and  a  decree 
was  entered  finding  that  the  defendant  Hale 
Gossart  is  entitled  to  $75  of  said  fund,  that 
the  city  of  Chicago  is  entitled  to  $5,272.32 
of  said  fund,  and  that  the  countv  of  Cook 
is  entitled  to  the  balance  of  said  fund,  and 
directing  the  clerk  to  distribute  the  fund 
among  said  parties  in  the  proportions  in 
which  they  are  entitled  to  the  same  as 
found  by  the  decree.  From  that  decree  Eli- 
zabeth C.  Wayman,  as  administratrix,  has 
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prosecuted  this  appeal,  and  various  of  the 
defendants  who  were  found  to  have  no  in- 
terest in  the  fund,  and  the  city  of  Chicago, 
have  assigned  cross  errors. 

No  complaint  is  made  by  any  of  the  par- 
ties of  that  portion  of  the  decree  which 
awards  to  Gossart  $75  and  to  the  city  of 
Chicago  $5,272.32  of  the  fund.  Tlie  con- 
troversy here  is  over  the  proper  distribu- 
tion of  the  remainder  of  the  fund,  amount- 
ing to  $196,079.73. 

The  Wayman  estate  claims  the  entire 
fund  under  and  by  virtue  of  §  8  of  the  Fees 
and  Salaries  Act  and  §  239  of  the  School 
Law.  That  portion  of  said  §  8,  as  amended 
in  1907,  necessary  to  be  here  noticed,  is 
as  follows:  "State's  attorneys  shall  also 
be  entitled  to  the  following  fees:  .  . 
All  the  foregoing  fees  shall  be  taxed  as 
costs  to  be  collected  from  the  defendant,  if 
possible,  upon  conviction.  But  in  cases  of 
inquiry  into  the  sanity  or  insanity  of  any 
person  alleged  to  be  insane,  in  cases  on  a 
charge  of  bastardy  and  in  case  of  appeal  or 
writ  of  error  in  the  supreme  or  appellate 
court,  where  judgment  is  in  favor  of  the 
accused,  the  fees  allowed  the  state's  attor- 
ney therein  shall  be  retained  out  of  the 
fines  and  forfeitures  collected  by  them  in 
other  cases.  Ten  per  cent  of  all  moneys, 
except  revenue,  collected  by  them  and  paid 
over  to  the  authorities  entitled  thereto, 
which  per  cent,  together  with  the  fees  pro- 
vided for  herein  that  are  not  collected  from 
the  parties  tried  or  examined,  shall  be  paid 
out  of  any  fines  and  forfeited  recognizances 
collected  by  them.  State's  attorneys  shall 
have  a  lien  for  their  fees  on  monevs  ex- 
cept  revenue  received  by  them  until  such 
fees  and  earnings  are  fully  paid."  Laws 
1907,  p.  329. 

Section  239  of  the  School  Law  of  1909 
reads  as  follows:  "It  shall  be  the  dutv  of 
the  state's  attorneys  of  the  several  count iea 
to  enforce  the  collection  of  all  fines,  for- 
feitures and '  penalties  imposed  or  incurred 
in  the  courts  of  record  of  their  respective 
counties,  atid  to  pay  the  same  to  the  county 
superintendent  of  the  county  wherein  the 
same  have  been  imposed  or  incurred,  retain- 
ing therefrom  the  fees  and  commissions  al- 
lowed them  by  law."     Laws  1909,  p.  406. 

This  provision  of  the  School  Law  of  1909 
is  identical  with  §  2  of  article  14  of  the 
School  Law  of  1889,  which  was  in  force 
when  Wayman  became  state's  attorney  of 
Cook  county. 

The  county  of  Cook  claims  the  entire  fund 
under  and  by  virtue  of  two  acts  of  the  gen- 
eral assembly  approved  May  17,  1907,  both 
of  which  have  since  been  repealed.  One  of 
these  acts  is  referred  to  in  this  proceeding 
as  House  Bill  231  and  the  other  as  House 
Bill  232.     House  Bill  231  was  as  follows: 
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''Section  1.  Be  it  enacted  by  the  people 
of  the  state  of  IHinois  represented  in  the 
general  assembly:  That  *An  Act- Concern- 
ing Fees  and  Salaries,  and  to  Classify  the 
Several  Counties  of  This  State  with  Bef- 
erence  Thereto/  approved  March  2D,  1872, 
in  force  July  1,  1872,  title  as  amended 
by  act  approved  March  28,  1874,  in  force 
July  1,  1874,  'Act  as  Amended  by  an  Act 
Approved  May  15,  1903,  in  Force  July  1, 
1903,'  be  and  the  same  is  hereby  amended 
by  adding  thereto  section  9a  to  read  as 
follows : 

''9a.  Each  state's  attorney  in  counties  of 
the  third  class,  hereafter  to  be  elected,  at 
the  end  of  each  and  every  quarter  of  the 
year  after  entering  upon  the  duties  of  hia 
office  and  within  ten  days  after  the  expira- 
tion of  his  term  of  office  shall  pay  all  fees 
collected  and  remaining  in  his  hands  into 
the  county  treasury  of  his  county."  Laws 
1907,  p.  320. 

House  Bill  232  reads  as  follows: 

''Section  1.  Be  it  enacted  by  the  people 
of  the  state  of  Illinois,  represented  in  the 
general  assembly:  That  the  state's  attor- 
ney of  Cook  county  shall  be  paid  by  the 
said  county,  in  addition  to  the  salary  which 
may  be  paid  to  him  from  the  state  treas- 
ury, such  further  compensation  as  will 
make  his  salary  amount'  to  the  sum  of 
$10,000  per  annum,  which  sum  shall  be  in 
full  payment  for  all  services  rendered  by 
him. 

"Sec.  2.  The  said  compensation  shall  be 
paid  in  equal  quarterly  instalments;  and  it 
shall  be  the  duty  of  the  county  comptroller 
of  said  county,  at  the  end  of  each  and  every 
quarter  of  the  year,  to  draw  an  order  or 
warrant  therefor  in  favor  of  the  state's  at- 
torney on  the  county  treasurer  of  said  coun- 
ty, whose  duty  it  shall  be  to  pay  the  same 
on  its  presentation  properly  indorsed: 
Provided,  that  no  warrant  shall  be  drawn 
or  money  paid  unless  the  state's  attorney 
shall  have,  for  the  current  quarter,  made 
a  report  to  the  commissioners  of  said  county 
and  paid  into  the  county  treasury  all  fees 
collected  by  him  as  state's  attorney  for  said 
quarter.*'    Laws  1907,  p.  323. 

The  Wayman  estate  contends  that  both 
of  these  acts  were  unconstitutional  for  vari- 
ous reasons,  but  it  will  be  necessary  to  con- 
sider but  one  of  the  grounds  urged  against 
each  act. 

It  is  contended  by  the  Wayman  estate 
that  House  Bill  231  violated  that  portion  of 
8  13  of  article  4  of  the  Constitution  which 
provides  that  "no  law  shall  be  revived  or 
amended  by  reference  to  its  title  only,  but 
the  law  revived,  or  the  section  amended, 
shall  be  inserted  at  length  in  the  new  act." 

This  provision  of  the  Constitution  has 
been  considered  in  numerous  cases  decided 
L.R.A.1917B. 


by  this  court  since  the  adoption  of  our  pres- 
ent Constitution.  The  question  arising  in 
most  of  the  cases  has  been  whether  an  act 
which  does  not  in  express  terms  purport 
to  amend  another  act,  but  which  in  fact 
does  alter  or  change  some  prior  act,  is  with- 
in the  constitutional  inhibition.  Soon  after 
the  adoption  of  the  Constitution  of  1870 
this  question  was  presented  in  People  ex 
rel  K\6kke  v.  Wright,  70  111.  388.  It  wa^^ 
pointed  out  in  that  case  that  the  act  there 
under  consideration  did  not  purport  to 
amend  any  particular  section  of  any  act, 
and  that  all  that  could  be  said  of  it  in 
that  respect  was  that  by  implication  it 
amended  the  municipal  charters  of  cities. 
With  reference  to  the  constitutional  pro- 
vision above  quoted  it  was  said:  "It  can- 
not be  held  that  this  clause  of  the  Consti- 
tution embraces  every  enactment  which,  in 
any  degree,  however  remotely  it  may  be, 
affects  the  prior  law  on  a  given  subject: 
for,  to  so  hold  would  be  to  bring  about  an 
evil  far  greater  than  the  one  sought  to  be 
obviated  by  this  clause." 

In  many  subsequent  cases  it  has  been 
held  that  it  was  not  the  purpose  of  the 
framers  of  the  Constitution  to  limit  or  con- 
trol repeals  by  implication,  but  that  if  an 
act  is  complete  in  itself,  and  does  not  pur- 
port to  amend  a  prior  act,  it  is  not  within 
the  constitutional  prohibition,  although  its 
effect  may  be  to  repeal  certain  provisions 
contained  in  prior  acts  and  to  substitute 
new  provisions  in  lieu  thereof.  Geisen  v. 
Fleiderich,  104  111.  537 ;  School  Directors  v. 
School  Directors,  135  III.  464,  28  N.  E.  49 ; 
People  ex  rel.  Stuckart  v.  Knopf,  183  111. 
410,  56  N.  E.  155;  People  ex  rel.  Akin  v. 
Loeffler,  175  111.  585,  51  N.  E.  785;  Erford 
V.  Peoria,  229  111.  540,  82  N.  E.  374 ;  People 
V.  McBride,  234  111.  146,  123  Am.  St.  Rep. 
82,  84  N.  E.  865,  14  Ann.  Gas.  994 ;  People; 
V.  Jones,  242  111.  138,  89  N.  E.  711;  Hol- 
lingsworth  v.  Chicago  &  C.  Coal  Co.  243  111. 
98,  90  N.  E.  276;  People  v.  Van  Bever,  248 
111,  136,  93  N.  E.  725;  People  ex  rel.  Cant 
V.  Crossley,  261  111.  78,  103  N,  E.  537.  On 
the  other  hand,  even  though  an  act  pro- 
fesses to  be  an  independent  act  and  does 
not  purport  to  amend  any  prior  act,  still 
if,  in  fact,  it  makes  changes  in  an  exist- 
ing act  by  adding  new  provisions  and  ming- 
ling the  new  with  the  old  on  the  same  sub- 
ject so  as  to  make  of  the  old  and  the  new 
a  connected  piece  of  legislation  covering  the 
same  subject,  the  latter  act  must  be  con- 
sidered an  amendment  of  the  former  and  as 
within  the  constitutional  prohibition.  Bad- 
enoch  v.  Chicago,  222  111.  71,  78  N.  E.  31; 
Brooks  v.  Hatch,  261  111.  179,  103  N.  E. 
745.  The  case  at  bar,  however,  is  not  gov- 
erned by  the  rules  laid  down  in  either  of 
'  the  two  lines  of  cases  above  mentioned,  for 
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the  reason  that  House  Bill  231  did  not  pur- 
port to  be  an  independent  act  or  to  be  com- 
plete in  itself,  but  both  in  the  title  and  in 
the  body  of  the  act  it  was  stated  that  the 
purpose  of  the  act  was  to  "amend"  the 
Fees  and  Salaries  Act  "by  adding  thereto 
§  9a."  An  examination  of  the  provisions 
of  House  Bill  231  in  connection  with  the 
other  provisions  of  the  Fees  and  Salaries 
Act  discloses  the  fact  that  the  only  purpose 
of  the  new  act  was  to  amend  §  8  of  the 
prior  act  by  changing  the  beneficiary  of  the 
fees  authorized  by  said  §  8  to  be  taxed  as 
costs  in  favor  of  state's  attorneys  in  coun- 
ties of  tlie  third  class.  Under  the  Fees 
and  Salaries  Act  as  it  existed  at  the  time 
of  the  adoption  of  House  Bill  231,  state's 
attorneys  in  all  of  the  counties  of  the  state 
were  the  beneficiaries  of  all  the  fees  enum- 
erated in  said  §  8.  The  effect  of  House 
Bill  231,  if  valid,  was  to  take  away  from 
state's  attorneys  in  counties  of  the  third 
class  the  right  to  the  beneficial  enjoyment 
of  such  fees  and  to  make  the  county  the 
beneficiary  thereof.  House  Bill  231  there- 
fore amended  a  prior  law  by  reference  to 
its  title  only,  and  the  section  amended  was 
not  inserted  at  length  in  the  new  act.  This 
was  a  clear  violation  of  §  13  of  article  4  of 
the  Constitution  (People  ex  rel.  Breckon 
V.  Election  Comrs.  221  111.  9,  77  N.  E.  321, 
5  Ann.  Cas.  562),  and  rendered  said  House 
Bill  231  inoperative  and  void. 

The  situation  here  is,  in  principle,  the 
same  as  that  disclosed  in  Lyons  v.  Police 
Pension  Bd.  255  111.  139,  99  N.  E.  337. 
The  title  of  the  act  there  held  to  violate 
the  provision  of  the  Constitution  above 
quoted  was: 

"An  Act  to  Amend  an  Act  Entitled  'An 
Act  to  Provide  for  the  Setting  Apart,  Forma- 
tion, and  Disbursement  of  a  Police  Pension 
Fund  in  Cities,  Villages,  and  Incorporated 
Towns.'"     Laws  1911,  p.  170. 

The  nature  of  the  amendment  was  the 
addition  to  the  former  act  of  a  new  section, 
to  be  known  as  §  3a,  extending  the  benefit 
of  tiie  act  to  police  matrons  in  the  police 
department  of  a  city  upon  the  terms  speci- 
fied in  such  additional  section.  In  holding 
tliat  the  amendatory  act  violated  the  pro- 
vision of  §  13  of  article  4  of  the  Consti- 
tution above  quoted  we  said:  "The  title 
gives  no  intimation  of  the  character  of 
the  amendment  or  the  section  or  part  of 
the  act  to  be  amended.  The  amendatory 
act  was,  in  fact,  an  amendment  of  §  3  of 
the  original  act,  where,  only,  it  is  declared 
who  may  become  entitled  to  pensions. 
.  .  .  The  amendatory  act  changes  that 
section  by  adding  to  the  persons  who  may 
receive  pensions,  police  matrons  appointed 
and  sworn,  of  twenty- years'  service,  and  it 
also  contains  many  provisions  applying  to 
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pensions  to  police  matrons  which  do  not  ap- 
pear in  original  §  3  and  which  might  have 
appeared  as  amendments  to  other  sections 
or  as  additional  sections.  Section  3  as 
amended  is  not  inserted  at  length  in  the 
new  act.  In  order  to  ascertain  the  extent 
of  the  provisions  of  that  section  to-day,  it 
is  necessary  to  examine  not  only  the  amend- 
atory act,  but  to  go  back  to  the  former 
statute  and  by  reading  the  two  together  as- 
certain what  persons  may  become  pension- 
ers. This  is  the  condition  which  §  13  of 
article  4  of  the  Constitution  was  intended 
to  prevent  by  the  provision  that  'no  law 
shall  be  revived  or  amended  by  reference  to 
its  title  only,  but  the  law  revived,  or  the 
section  amended,  shall  be  inserted  at  length 
in  the  new  act.'  Calling  the  amendment  an 
additional  section  does  not  change  its  char- 
acter and  cannot  evade  the  constitutional 
requirement." 

In  this  case,  as  in  the  Lyons  Case,  the 
purpose  of  the  act  w^as  expressly  stated  to 
be  to  amend  a  prior  act  by  adding  thereto 
I  a  new  section.  Tlie  new  section  added  by 
amendment  in  the  Lyons  Case  increased  the 
beneficiaries  who  might  participate  in  the 
fund  provided  for  in  the  original  act,  by 
adding  thereto  a  new  class  of  beneficiaries. 
The  new  section  added  by  amendment  in 
this  case  took  away  from  one  class  of 
beneficiaries  the  right  to  the  fees  and  com- 
missions allowed  them  by  §  8  of  the  Fees 
and  Salaries  Act  and  substituted  another 
class  of  beneficiaries  therefor.  In  this  cas';, 
as  in  the  Lyons  Case,  the  title  gave  no  inti- 
mation of  the  character  of  the  amendment 
or  the  section  or  part  of  the  act  to  be 
amended.  The  amendatory  act  was,  in  fact, 
an  amendment  of  §  8  of  the  original  act, 
and  changed  that  section  by  substituting 
for  the  beneficiaries  specified  in  said  §  8 
other  beneficiaries  designated  in  the  amend- 
atory act.  Section  8,  as  amended,  was  not 
inserted  at  length  in  the  new  act;  and  in 
order  to  ascertain  the  extent  of  the  pro- 
visions of  that  section  as  it  existed  after 
the  adoption  of  House  Bill  231,  it  was  neces- 
sary to  examine  not  only  the  amendatory 
act,  but  to  go  back  to  the  former  statute, 
and  by  reading  the  two  together  ascertain 
the  disposition  made  by  law  of  the  fees 
provided  for  in  said  §  8  and  the  rights  of 
the  county  with  reference  to  those  fees. 
Til  is  case,  therefore,  as  well  as  the  Lyons 
Case,  presents  a  condition  whidi  §  13  of 
article  4  of  the  Constitution  was  intended 
to  prevent  by  the  provision  that  "no  law 
shall  be  revived  or  amended  by  reference 
to  its  title  only,  but  tlie  law  revived,  or 
the  section  amended,  shall  be  inserted  at 
length  in  the  new  act," 

Section  13  of  article  4  of  the  Constitu- 
tion also  provides:  "No  act  hereafter  passed 
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shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title." 

With  reference  to  this  provision  we  said 
in  Rouse  v.  Thompson,  228  111.  622,  81  N. 
£.  1109:  "The  title  of  an  act  formerly  was 
of  little  importance.  Of  recent  years,  how- 
ever, by  reason  of  the  adoption  by  most 
of  the  states  of  constitutional  provisions 
similar  to  the  one  above  quoted,  the  title 
to  an  act  in  such  states  is  now  of  very  great 
importance.  Some  of  the  reasons  which 
led  to  the  adoption  of  such  constitutional 
provisions  are  said  to  bet  First,  to  pre- 
vent 'log-rolling'  legislation;  second,  to 
prevent  surprise  or  fraud  upon  the  legis- 
lature by  inserting  provisions  into  bills  of 
which  the  titles  give  no  intimation  and 
which  might  by  oversight  be  carelessly  and 
unintentionally  adopted;  and,  third,  to 
fairly  apprise  the  people,  through  such  pub- 
lication of  legislative  proceedings  as  is 
usually  made,  of  the  subjects  of  legislation 
being  considered,  so  they  might  be  heard 
thereon,  if  they  so  desire,  by  petition  or 
remonstrance.  And  while  sucli  constitu- 
tional provisions  are  to  be  liberally  con- 
strued in  order  that  a  legislative  enactment 
may  be  snetained,  the  courts  cannot  permit 
such  provisions  to  be  disregarded  or  over- 
ridden in  the  enactment  of  legislation." 

The  title  of  said  House  Bill  282  was: 
"An  Act  Providing  for  the  Payment  by  the 
County  of  Cook  of  Further  Compensation 
to  the  State's  Attorney  of  Said  County." 

This  was  a  companion  bill  of  House  Bill 
231,  and  was  evidently  passed  by  the  legis- 
lature on  the  supposition  that  House  Bill 
231  was  a  valid  enactment*  Had  House 
Bill  231  been  valid,  then  the  objection  made 
by  the  Waymaa  estate  that  the  subject  of 
House  Bill  232  was  not  expressed  in  the 
title  of  tiie  act  could  not  be  sustained,  be- 
cause, had  House  Bill  231  taken  away  the 
ri^t  of  the  state's  attorney  to  the  fees 
specified  in  §  8  of  the  Fees  and  Salaries 
Act^  the  effect  of  House  Bill  232  would 
have  been  merely  to  provide  additional  com- 
pensation for  the  state's  attorney  of  Cook 
county.  If,  however.  House  Bill  232  be 
considered  alone  and  without  regard  to 
House  Bill  231  (and  it  must  now  be  so 
considered),  then  it  must  be  held  that  it 
violated  that  provision  of  the  Constitution 
last  above  quoted,  because,  when  so  con- 
sidered, its  effect^  if  enforced,  would  have 
been  not  merely  to  provide  for  the  pay- 
ment of  further  compensation  to  the  state's 
attorney  of  Cook  county,  but  also  to  take 
away  from  him  the  right  to  the  fees  and 
commissions  allowed  him  by  §  8  of  the 
Fees  and  Salaries  Act  Tlie  title  of  the 
act,  professing  to  be  the  title  to  an  act 
providing  for  the  payment  of  further  com- 
pensation to  the  state's  attorney,  gave  no 
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intimation  of  the  provisions  of  the  act  de- 
priving tlie  state's  attorney  of  the  right  to 
the  beneficial  enjoyment  of  the  fees  and 
commissions  allowed  him  by  §  8  of  the  Fees 
and  Salaries  Act.  "Further  compensation" 
means  compensation  in  addition  to  that 
already  provided  for,  and  it  requires  no 
argument  to  show  that  provisions  in  the 
act  which,  instead  of  providing  for  the 
payment  of  further  compensation  to  the 
state's  attorney,  attempted  to  take  away 
from  him  the  compensation  then  provided 
for  by  law,  were  not  within  the  title  of  the 
act  and  were  therefore  inoperative  and  void. 
It  is  therefore  clear  that  House  Bill  232 
must  fall  with  House  Bill  231,  because,  if 
House  ^Bill  232  be  considered  as  the  legisla- 
tion depriving  the  slate's  attorney  of  Cook 
county  of  the  fees  allowed  him  by  §  8  of 
the  Fees  and  Salaries  Act  and  requiring 
the  payment  into  the  county  treasury  of 
all  fees  collected  by  him,  the  subject  of 
the  act  was  not  expressed  in  the  title. 

For  the  reason  that  the  two  acts  under 
which  the  county  of  Cook  claims  the  fund 
in  controversy  were  void,  it  necessarily  fol- 
lows that  the  county  has  no  valid  claim 
to  the  fund  or  to  any  part  thereof,  and 
the  decree  of  the  circuit  court,  in  so  far 
as  it  awards  a  portion  of  the  fund  to  the 
county,  is  erroneous.  Each  of  these  acts 
has  been  repealed  by  a  later  act,  which 
has  been  held  valid  in  Hoyne  v.  Daniscb, 
264  111.  467,  106  N.  E.  341,  Butzow  v.  Kern, 
264  III.  408,  106  N.  £.  338,  and  Hoync 
V.  Ling,  264  111.  606,  106  N.  E.  349.  The 
matters  determined  in  tliose  cases  have 
no  bearing  upon  the  questions  here  involved, 
and  the  decision  in  this  case  does  not  affect 
the  questions  there  decided. 

From  the  stipulation  upon  which  the 
cause  was  heard  in  the  circuit  court  it  ap- 
pears that  Wayman  stated  publicly  during 
his  campaign  for  election  in  October,  1008, 
that  if  elected  state's  attorney  he  would  ac- 
cept an  annual  salary  of  $10,000  and  pay 
into  the  county  treasury  all  fees.  It  further 
appears  that  Wayman  received  from  the 
county  treasurer  of  Cook  county,  upon 
warrants  drawn  by  the  county  comptroller, 
each  of  which  warrants  recited  that  it  was 
for  Wayman's  salary  as  state's  attorney, 
the  sum  of  $800  per  month  during  his 
entire  term  of  office,  and  that  during  such 
period  he  paid  to  the  county  treasurer  a 
total  of  $62,970.75,  which  sum  he  reported 
to  the  board  of  commissioners  of  Cook  coun- 
ty represented  the  fees  received  by  him  as 
state's  attorney  during  his  term  of  office.  It 
is  contended  by  the  various  parties,  whose 
claims  conflict  with  that  of  the  Wayman 
estate,  that  by  reason  of  this  conduct  on 
Wayman's  part  his  estate  is  now  estopped 
from  claiming  any  portion  of  the  fund  in 
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controversy.  With  this  oontention  we  can- 
not agree.  The  feed  or  salary  of  an  officer, 
having  been  fixed  by  law,  become  an  inci- 
cLent  to  the  office,  and  it  is  contrary  to 
public  policy  for  candidates  to  attempt  to 
attain  such  office  by  promises  made  to  the 
electors  to  perform  the  duties  of  the  office 
for  any  other  or  different  compensation  than 
that  fixed  by  law.  Such  promises  being 
illegal,  they  cannot  be  enforced.  Abbott 
V.  Hayes  County,  78  Neb.  729,  111  N.  W. 
780;  People  ex  rel.  Satterlee  v.  Board  of 
Police,  75  N.  Y.  38.  Whether,  as  held  by 
«ome  courts  of  last  resort,  such  conduct  on 
the  part  of  a  successful  candidate  is  sufficient 
to  invalidate  his  election  it  Is  not  neces- 
flary  or  proper  here  to .  determine,  as  that 
question  could  only  be  properly  presented 
in  a  proceeding  brought  against  the  officer 
to  test  his  right  to  office.  It  cannot  be 
raised  where,  as  here,  the  officer's  term  has 
expired  and  the  controversy  concerns  only 
his  right  to  the  fees  of  his  office. 

Neither  was  Wayman  estopped  from 
claiming  the  compensation  fixed  by  statute 
for  his  services  as  state's  attorney.  In 
Holcomb  V.  Boynton,  151  111.  294,  37  N.  E. 
1031,  we  said:  "It  is  a  novel  idea  in  the 
law  of  estoppel  that  the  doctrine  should  be 
applied  to  a  person  who  has  been  guilty  of 
no  fraud,  simply  because,  under  a  misap- 
prehension of  the  law,  he  has  treated  as 
legal  and  valid  an  act  void  and  open  to 
the  inspection  of  all.  As  we  understand  the 
doctrine  of  estoppel  in  pais,  it  is  based 
upon  a  fraudulent  purpose  and  a  fraudulent 
result.  Before  it  can  be  invoked  to  the 
aid  of  a  litigant,  it  must  appear  that  the 
person  against  whom  it  is  invoked  has,  by 
his  words  or  conduct,  caused  him  to  be- 
lieve in  the  existence  of  a  certain  state  of 
things  and  induced  him  to  act  upon  that 
belief.  If  both  parties  are  equally  cogniz- 
ant of  the  facts,  and  one  has  acted  under 
a  mistaken  idea  of  the  law,  the  other 
party  cannot  say  he  has  been  deceived  there- 
by, and  is  entitled  to  an  application  of 
the  rule,  but  will  be  considered  as  having 
act«d  upon  his  own  judgment  solely." 

To  tlie  same  effect  is  Finch  v.  Theiss,  267 
111.  65,  107  N.  E.  898. 

In  order  to  clearly  understand  the  nature 
of  the  claims  to  the  fund  made  bv  the  vari- 
ous  claimants  other  than  the  county  of 
Cook,  it  will  be  necessary  to  mention  the 
sources  from  which  this  fund  came  into 
the  hands  of  the  clerk  of  the  municipal 
court. 

From  the  stipulation  upon  which  the 
cause  was  heard  by  the  chancellor  it  ap- 
pears that  the  fund  in  controversy  repre- 
sents the  fines  and  penalties  received  by 
the  clerk  of  the  municipal  court  during  the 
four-vear  period  beginning  December  6, 
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1908,  and  ending  December  I,  1912,  and  in- 
terest thereon;  that  the  receipts  from  fines 
in  criminal  and  quasi  criminal  casei 
amounted  to  $109,369;  that  the  receiptt 
from  penalties  imposed  for  violations  of 
the  provisions  of  an  act  entitled  "An  Act 
to  Promote  Attendance  of  Children  in 
Schools  and  to  Prevent  Truancy,"  approved 
June  11,  1897,  in  force  July  1,  1897,  and 
§§  274  and  275  of  an  act  entitled  "An  Act 
to  Establish  and  Maintain  a  System  of  Free 
Schools,"  approved  and  in  force  June  12, 

1909,  amounted  to  $1,222.50;  that  the  re- 
ceipts from  penalties  imposed  for  violations, 
within  the  jurisdiction  of  the  city  of  Chi- 
cago, of  an  act  entitled  "An  Act  Defining 
Motor  Vehicles,"  etc.,  approved  May  28, 
1907,  in  force  July  1,  1907,  and  an  act  of 
like  title  approved  June  10,  1911,  in  force 
July  1,  1911,  amounted  to  $230.50;  that 
the  receipts  from  penalties  imposed  in  pro- 
ceedings instituted  by  the  South  Park  com^ 
missioners  for  violations  of  South  Park 
ordinances  amounted  to  $40,866.50,  of  which 
$17,508  was  collected  prior  to  July  1,  1911, 
and  $23,358.50  on  or  after  that  date;  that 
the  receipts  from  penalties  imposed  for  vio- 
lations, within  the  jurisdiction  of  the  South 
Park  commissioners,  of  the  Motor  Vehicle 
Acts  of  May  28,  1907,  and  June  10,  1911, 
amounted  to  $8,889 ;  that  the  receipts  from 
penalties  imposed  in  proceedings  instituted 
by  the  commissioners  of  Lincoln  Park  for 
violations  of  Lincoln  Park  ordinances 
amounted  to  $1,324,  of  which  $405  was  col- 
lected prior  to  July  1,  1911,  and  $919  on, 
or  after  that  date;  that  the  receipts  from 
penalties  imposed  for  violations,  within 
the  jurisdiction  of  the  commissioners  of 
Lincoln  Park,  of  the  Motor  Vehicle  Acts  of 
May  28,  1907,  and  June  10,  1911,  amounted 
to  $7,949;  that  the  receipts  from  penalties 
imposed  in  proceedings  instituted  by  the 
West  Chicago  Park  commissioners  for  vio- 
lations of  West  Chicago  Park  ordinances 
amounted  to  $9,046.50,  of  which  $4,954  was 
collected  prior  to  July  1,  1911,  and  $4,* 
092.50  on  or  after  that  date;  that  the  re* 
ceipts  from  penalties  imposed  for  violations, 
within  the  jurisdiction  of  the  West  Chi- 
cago Park  commissioners,  of  the  Motor 
Vehicle  Acts  of  May  28,  1907,  and  June  10, 
1911,  amounted  to  $11,115;  that  the  re- 
ceipts from  penalties  imposed  in  proceed- 
ings instituted  by  the  commissioners  of 
North  Shore  Park  district  for  violations 
of  North  Shore  Park  ordinances  araoimted 
to  $33;  that  the  receipts  from  penalties) 
imposed  for  violations,  within  the  jurisdic- 
tion of  the  commissioners  of  North  Shore 
Park  district,  of  the  Motor  Vehicle  Acts 
of  May  28,  1907,  and  June  10,  1911,  amoimt- 
ed  to  $20,  that  the  receipts  from  penalties 
imposed   in   proceedings   instituted  by  the 
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ttNttiiiiasieBerB  of  Ridge  Avenue  Park  dia- 
triet  for  violations  of  Ridge  Avenue  Park 
ordinanoee  amounted  to  $6;  thai  the  re- 
ceipts from  penaltiee  imposed  for  violations 
of  the  provisions  of  an  act  entitled  "An 
Act  to  Regulate  the  Practice  of  Pharmacy 
in  the  State  of  Illinois/'  etc.,  approved  May 
11,  1901,  in  force  July  1,  1901,  amounted 
to  $146;  that  the  receipts  from  penalties 
imposed  for  violations  of  the  provisions  of 
an  act  entitled  "An  Act  to  Regulate  the 
Practice  of  Dental  Siurgery  and  Dentistry 
in  the  State  of  Illinois,^'  etc.,  approved  June 
11,  1909,  in  force  July  1,  1909,  amounted  to 
$336;  tliat  tlie  receipts  from  penalties  for 
violations  of  the  provisions  of  an  act  en- 
titled "An  Act  Relating  to  Employment 
0£Bces  and  Agencies,"  approved  and  in  force 
May  11,  1903,  amounted  to  $599;  and  that 
the  receipts  from  penalties  imposed  for  vio- 
lations of  the  provisions  of  an  act  entitled 
"An  Act  for  the  Protection  of  Game,  Wild 
Fowl,  and  Birds,"  etc.,  approved  April  23, 
1908,  in  force  July  1,  1903,  in  actions  in 
whic^  complaints  were  filed  by  E.  A.  Rust, 
Charles  Hagenbucher,  Christ  Heiser,  Joseph 
Obomij,  and  Matt  A.  Berkholz,  deputy  game 
wardens,  amounted  to  $57.50.  The  interest 
which  accrued  in  the  hands  of  the  clerk  of 
the  municipal  court  upon  the  respective 
sums  above  mentioned  aggregated  $5,998.10. 
The  clerk  also  received  $5,272.30  interest 
on  funds  in  his  hands  other  than  the  funds 
above  mentioned.  The  item  of  interest  last 
mentioned  was  awarded  to  the  city  of  Chi- 
cago, and  no  complaint  is  made  of  the 
action  of  the  chancellor  in  that  regard. 

The  Wayman  estate  claims  that  the  im- 
coUected  fees  to  which  Wayman,  during  his 
term  of  office,  was  entitled  by  virtue  of 
§  8  of  the  Fees  and  "Salaries  Act  amounted 
to  $4l§,729.90;  that  no  part  of  the  same 
has  been  paid;  and  tliat  by  virtue  of  said 
§  8,  considered  in  connection  with  §  239 
of  the  School  Law,  the  Wayman  estate  is 
entitled  to  all  the  moneys  received  by  the 
clerk  of  the  municipal  court  from  fines  and 
penalties,  and  the  interest  accrued  thereon, 
to  apply  on  these  uncollected  fees.  The 
other  claimants  contend  that  the  uncollect- 
ed fees  to  which  Wayman  was  entitled  by 
virtue  of  said  §§8  and  239  do  not  amount 
to  as  much  as  the  fund  in  controversy,  so 
that  in  any  event  the  Wayman  estate  would 
not  be  entitled  to  the  entire  fund.  This 
controversy  over  the  amount  of  uncollected 
fees  arises  from  the  following  state  of 
facts: 

Section  8  of  the  Fees  and  Salaries  Act, 
as  amended  in  1907  and  as  in  force  when 
Wayman  became  state's  attorney  of  Cook 
county,  after  providing  a  fee  of  $30  for 
each  conviction  for  offenses  punishable  by 
death  or  imprisonment  in  the  penitentiary, 
L.R.A.1917B. 


allowed  a  fee  of  $15  for  each  conviction  in 
other  cases  in  courts  of  record.  Lawa  ot 
1907,  p.  239.  In  1909  the  legislature 
amended  said  §  8  of  the  Fees  and  Salaries 
Act  by  providing,  with  reference  to  the  class 
of  cases  in  ^hich  a  fee  of  $15  was  allowed, 
that  ''no  such  fees  shall  be  allowed  in  any 
such  case  tried  in  the  municipal  court  of 
Chicago,  unless  the  same  be  tried  by  jury 
or  unless  the  trial  thereof  shall  occupy  more 
than  one  full  day,  and  then  only  in  case 
the  court  shall  expressly  order  such  fees 
to  be  allowed."     Laws  1909,   p.  231. 

After  this  act  became  effective  16,955 
convictions  were  had  in  criminal  cases  in 
the  municipal  court  of  Chicago  for  viola- 
tions of  provisions  of  the  Criminal  Code 
wherein  no  state's  attorney's  fees  were  taxctl 
as  costs  and  wherein  no  order  was  entered 
that  any  such  fees  be  allowed.  The  claim 
for  uncollected  fees  by  the  Wayman  estate 
includes  $254,325,  on  account  of  the  16,955 
convictions  in  the  municipal  court  in  which 
no  state's  attorney's  fees  were  taxed  as 
costs  against  the  defendants.  It  also  in- 
cludes $19,120.65  as  a  commission  of  10 
per  cent  on  the  principal  sum  of  $191,206.50 
received  by  the  clerk  of  the  municipal  court 
from  fines  and  penalties  imposed  by  the 
municipal  court  of  Chicago  during  Way- 
man's  term  of  office. 

It  is  not  necessary  to  determine  whether 
the  provision,  added  by  the  amendment  of 
1909  that  no  state's  attorney's  fees  should 
be  allowed  in  certain  cases  tried  in  the 
municipal  court  of  Chicago,  violated  some 
provision  of  the  Constitution,  or  whether, 
because  enacted  during  Wayman's  term  of 
office,  it  could  be  enforced  against  him  or 
against  his  estate,  for  the  reason  that  as 
no  such  fees  were  taxed  as  costs  against 
the  defendants  in  such  cases  they  were  not 
included  within  the  provision  of  said  §  8, 
authorizing  the  payment  of  fees  that  are 
not  collected  from  the  parties  tried  or  ex- 
amined, out  of  any  fines  and  forfeitures 
collected  by  the  state's  attorney.  This  con- 
clusion necessarily  follows  from  a  considera- 
tion of  the  various  provisions  of  said  §  8, 
as  amended  in  1907  and  as  again  amended 
in  1009.  During  all  of  Wayman's  term  it 
was  provided  by  said  §  8  that  "all  the  fore- 
going  fee  shall  be  taxed  as  costs  to  be 
collected  from  the  defendant,  if  possible, 
upon  conviction,"  and  that  ''the  fees  pro- 
vided for  herein  that  are  not  collected  from 
the  parties  tried  or  examined"  shall  be  paid 
out  of  any  fines  or  forfeitures  collected  by 
them.  The  intention  of  the  legislature,  as 
thus  clearly  expressed,  was  to  provide  cer- 
tain fees  as  compensation  for  the  state's 
attorney  which  should  be  taxed  as  costs  and 
should  be  collected  from  the  persons  con- 
victed, if  possible;   but  if  in   any  case  it 
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should  not  be  possible  to  collect  the  fee 
from  the  person  conyicted,  then  the  same 
should  be  paid  out  of  any  fines  and  for- 
feitures collected  by  the  state's  attorney. 
Tlie  state's  attorney  did  not  ^  become  en- 
titled to  any  of  the  fees  allowed  by  said 
§  8  until  the  same  had  been  taxed  as 
costs,  and  it  was  only  when  such  fees  had 
been  taxed  as  costs  and  the  same  could  not 
be  collected  from  the  persons  against  whom 
they  were  taxed  that  the  state's  attorney 
had  the  right  to  apply  fines  and  forfeitures 
collected  by  him  to  the  payment  of  such 
fees.  In  Galpin  y.  Chicago,  249  111.  654,  94 
N.  E.  961,  considering  what  is  included 
within  the  term  "uncollected  costs,"  as  used 
in  the  Municipal  Court  Act,  where  the  clerk 
is  authorized  to  apply  moneys  received  from 
fines  and  penalties  to  the  payment  of  the 
uncollected  costs  in  criminal  and  quasi 
criminal  cases,  we  said:  "The  phrase  'un- 
collected costs'  as  used  here  was  intended 
to  include  only  costs  collectable  by  means 
of  legal  process;  that  is,  costs  for  which 
judgment  had  been  rendered  but  which  the 
proper  officer  had  been  unable  to  collect. 
Where  the  law  does  not  provide  for  a  judg- 
ment for  costs  and  no  judgment  therefor  is 
rendered,  we  are  of  the  opinion  that  the 
statute  was  not  intended  to  authorize  the 
taking  of  any  amount  from  the  fund  in- 
volved herein,  thereby  diminishing  it  to 
the  detriment  of  the  several  governmental 
agencies  or  governmental  purposes  to  which 
it  might  otherwise  be  applied." 

If  the  provision  inserted  in  said  §  8  by 
the  amendment  of  1900,  taking  away  from 
the  state's  attorney  his  right  to  fees  in 
certain  cases  tried  in  the  municipal  court, 
was  invalid  as  applied  to  Wayman,  it  was 
his  duty  to  have  his  fees  in  each  case  taxed 
as  costs  against  the  defendant,  in  order  that 
the  same  might  be  collected,  if  possible, 
from  the  person  convicted.  Having  failed 
to  pursue  that  course,  his  estate  is  not 
entitled  to  have  any  portion  of  the  fund 
derived  from  fines  and  penalties  applied 
to  the  payment  of  such  fees. 

Said  §  8  as  amended  in  1907  and  as 
again  amended  in  1009  provided  that  the 
state's  attorney  should  be  entitled  to  10 
per  cent  of  all  moneys,  except  revenue,  col- 
lected by  him  and  paid  over  to  the  authori- 
ties entitled  thereto,  and  that  the  same 
should  be  paid  out  of  any  fines  and  forfei- 
tures collected  by  him.  As  hereinbefore 
stated,  the  Wayman  estate  claims  that  these 
commissions  amounted  to  $19,120.65,  being 
10  per  cent  of  all  fines  and  penalties  re- 
ceived by  the  clerk  of  the  municipal  court 
from  all  sources.  Whether  this  contention 
is  to  be  sustained  depends  upon  whether 
all  of  these  fines  and  penalties  were  "col- 
lected" by  Wayman,  within  the  meaning 
L.R.A.19nB. 


I  of  the  statutes  allowing  such  commissioil. 
{ In  our  judgment  fines  and  penalties  paid  to 
the  clerk  of  a  court  were  "collected"  by 
the  state's  attorney,  within  the  meaning 
of  §  8  of  the  Fees  and  Salaries  Act,  (1) 
when  the  prosecution  of  the  case  which  re- 
sulted in  the  imposition  of  the  fine  or 
penalty  was  conducted  by  the  state's  attor- 
ney; and  (2)  when  the  law  made  it  the 
duty  of  the  state's  attorney  to  collect  fines 
and  penalties  imposed  in  suits  not  prose- 
cuted by  him.  This  was  assumed,  without 
discussion,  in  Galpin  v.  Chicago,  supra.  It 
must  be  presumed,  there  being  no  evidence 
to  the  contrary,  that  Wayman  prosecuted 
all  suits  which,  under  the  statute,  it  was 
his  duty  to  prosecute.  In  order  to  deter- 
mine upon  what  fines  and  penalties  a  com- 
mission of  10  per  cent  for  collection  was 
allowed  the  state's  attorney  by  said  §  8, 
it  is  therefore  necessary  to  determine  what 
cases,  under  the  statute,  it  was  Wayman's 
duty  to  prosecute  and  what  fines  and  penal- 
ties imposed  in  suits  not  prosecuted  by 
him  it  was  his  duty,  under  the  statute,  to 
collect.  It  is  conceded  by  the  appellees  that 
it  was  Wayman's  duty,  as  state's  attorney, 
to  prosecute  all  suits  from  which  the  fines 
and  forfeitures  in  question  were  derived, 
except  those  brought  to  recover  penalties 
for  the  violation  of  the  Pharmacy  Act,  the 
Dentistry  Act,  and  the  Employment  Offices 
and  Agencies  Act,  and  those  brought  to  re- 
cover penalties  for  the  violation  of  park 
ordinances. 

Among  the  duties  of  state's  attorneys,  aa 
prescribed  by  §  5  of  the  act  entitled  "An 
Act  in  Regard  to  Attorneys  General  and 
State's  Attorneys,"  approved  March  26, 
1874,  in  force  July  1,  1874,  are:  "First, 
to  commence  and  prosecute  all  actions,  suits, 
indictments  and  prosecutions,  civil  and 
criminal,  in  any  court  of  record  in  his 
county,  in  which  the  people  of  the  state 
or  county  may  be  concerned.  Second,  to 
prosecute  all  forfeited  bonds  and  recogniz- 
ances, and  all  actions  and  proceedings  for 
the  recovery  of  debts,  revenues,  moneys, 
fines,  penalties  and  forfeitures  accruing  to 
the  state  or  his  county,  or  to  any  school 
district  or  road  district  in  his  county. 
.  .  .  Tenth,  to  perform  such  other  and 
further  duties  as  may,  from  time  to  time, 
be  enjoined  on  him  by  law."  Rev.  Stat. 
1874,  p.  173. 

Section  16  of  the  Dentistry  Act  of  1009 
provides  that  "any  person  who  shall  practise 
dentistry  in  this  state  without  being  reg- 
istered or  without  a  license  for  that  pur- 
pose, or  violates  any  of  the  provisions  of 
this  act,  shall  be  subject  to  prosecution  be- 
fore any  court  of  competent  jurisdiction 
upon  complaint,  information  or  indictment, 
and  shall,  upon  conviction,  be  fined  for  each 
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offenfle  in  any  sum  not  less  than  fifty  dol- 
lars ($50)  nor  more  than  two  hundred 
dollars  ($200).  All  fines  imposed  and  col- 
lected under  this  act  shall  be  paid  to  the 
Illinois  state  board  of  dental  examiners  for 
it:j  use." 

This  is  identical  with  the  provision  con- 
tained in  the  Dentistry  Act  of  1905. 

Section  7  of  the  Employment  Offices  and 
Agencies  Act  provides  that  "any  superin- 
tendent, assistant  superintendent  or  clerk, 
who  shall  accept,  directly  or  indirectly,  any 
fee  or  compensation  from  any  applicant  or 
from  his  or  her  representative,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction,  shall  be  fined  not  less  than 
twenty-five  nor  more  than  fifty  dollars  and 
imprisoned  in  the  county  jail  not  more  than 
thirty  days." 

Section  10  of  the  same  act  provides:  "It 
shall  be  the  duty  of  the  commissioners  of 
labor,  and  the  secretary  thereof,  to  enforce 
this  act.  When  informed  of  any  violation, 
it  shall  be  their  duty  to  institute  criminal 
proceedings  for  the  enforcement  of  its 
penalties  before  any  court  of  competent 
jurisdiction.  Any  person  convicted  of  a 
violation  of  the  provisions  of  this  act  shall 
be  guilty  of  a  misdemeanor  and  shall  be 
fined  not  less  than  fifty  dollars  (50)  nor 
more  than  one  hundred  (100)  dollars  for 
each  offense,  or  by  imprisonment  in  the 
county  jail  for  a  period  not  exceeding  six 
(6)  months,  or  both,  at  the  discretion  of 
the  court."     Laws  1903,  p.  198. 

Prosecutions  against  persons  violating 
the  provisions  of  either  of  these  acts  are 
criminal  suits  or  prosecutions  in  which  the 
people  of  the  state  are  concerned,  and  there- 
fore come  within  the  duties  of  state's  at- 
torneys as  prescribed  by  the  first  subdivision 
of  the  said  §  5;  and  §  15  of  the  Pharmacy 
Act  expressly  provides  that  "it  shall  be  the 
duty  of  the  state's  attorney  of  the  county 
where  such  offense  is  committed  to  prose- 
cute all  persons  violating  the  provisions  of 
this  act  upon  proper  complaint  being 
made." 

That  portion  of  the  fund  derived  from 
fines  and  penalties  imposed  for  violations 
of  these  acts  was  therefore  "collected"  by 
the  state's  attorney,  and  he  was  entitled 
to  a  commission  of  10  per  cent  thereon. 

It  is  not  made  the  duty  of  the  state's  at- 
torney to  prosecute  suits  for  the  violation 
of  park  ordinances,  but  it  does  not  neces- 
sarily follow  that  Wayman  was  not  entitled 
to  a  commission  of  10  per  cent  upon  the 
fines  and  penalties  received  by  the  clerk  of 
the  municipal  court  from  such  sources.  As 
early  as  1865  the  School  Law  of  this  state 
(Laws  1865,  p.  124)  provided  that  all  fines, 
penalties,  and  forfeitures  imposed  or  in- 
curred in  any  of  the  courts  of  record  or 
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before  any  Justice  of  the  peace,  exoept  fines, 
forfeitures,  and  penalties  incurred  or  im- 
posed in  incorporated  towns  or  cities,  for 
the  violation  of  the  by-laws  or  ordinances 
thereof,  should,  when  collected,  be  paid 
to  the  school  superintendent  of  the  county 
wherein  such  fines,  forfeitures,  and  penal- 
ties have  been  imposed  or  incurred,  for  dis- 
tribution in  the  same  manner  as  the  com- 
mon school  funds  of  the  state  are  disbursed, 
and  that  it  should  be  the  duty  of  the  state's 
attorneys  to  enforce  the  collection  of  all 
fines,  forfeitures,  and  penalties  imposed  or 
incurred  in  courts  of  record,  and  pay  the 
same  over  to  the  school  superintendents  of 
the  counties  wherein  the  same  have  been 
imposed  or  incurred,  retaining  therefrom  the 
fees  and  commissions  allowed  them  by  law. 
These  provisions  hare  been  included  in 
each  revision  of  the  School  Law  since  1865 
and  were  in  force  during  Way  man's  term  of 
office. 

It  appears  from  the  evidence  herein  that 
the  South  Park  commissioners,  the  commis- 
sioners of  Lincoln  Park,  and  the  West  Chi- 
cago Park  district  were  created  by  private 
acts  passed  by  the  legialature  in  1860  (Laws 
1869,  pp.  342-378);  and  although  they 
were,  respectively,  empowered  to  pass  ordi- 
nances for  the  regulation  and  government 
of  the  districts  over  which  they  were  given 
jurisdiction  and  control,  no  provision  was 
made  for  the  collection  of  fines  and  penal- 
ties imposed  for  the  violation  of  such  ordi- 
nances nor  for  the  disposition  of  moneys 
arising  from  such  fines  and  penalties.  It 
therefore  followed  as  a  necessary  conse- 
quence, under  the  provisions  of  the  School 
Law,  that  it  was  the  duty  of  the  state's 
attorney  to  collect  all  such  fines  and  penal- 
ties imposed  in  courts  of  record  for  the 
violation  of  park  ordinances,  and  to  pay  the 
same  over  to  the  superintendent  of  schools 
after  retaining  therefrom  the  fees  and  com- 
missions allowed  him  by  law.  No  attempt 
was  made  by  the  legislature  to,  otherwise 
dispose  of  such  fines  and  forfeitures  until 
the  amendment,  in  1907,  of  §  58  of  the  Mu- 
nicipal Court  Act  of  1905.  By  the  said 
amended  §  68  it  was  provided  with  refer- 
ence to  fines  and  penalties  imposed  in  the 
municipal  court  of  Chicago  in  quasi  crimi- 
nal cases  instituted  in  the  name  of  anv 
board  of  park  commissioners  situated,  in 
whole  or  in  part,  within  the  city  of  Chicago, 
that  the  same  should  be  paid  to  the  clerk 
of  the  court  and  that  the  clerk  should  pay 
over  the  same  as  follows:  "One  half  of  all 
fines  and  penalties  to  the  city  of  Chicago 
and  one  half  of  the  fines  and  penalties  to 
the  .  .  .  board  of  public  park  commis- 
sioners, ...  in  whose  favor  such  judg- 
ment shall  have  been  entered." 

It  is  contended  that  this  section  of  the 
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Municipal  Court  Act^  in  so  far  as  it  at- 
tempted to  dispose  of  the  lines  and  penalties 
imposed  in  the  municipal  court  of  Chicago, 
violated  that  portion  of  §  13  of  article  4  of 
the  Constitution  which  provides  that  no 
act  hereafter  passed  shall  embrace  more 
than  one  subject  and  that  shall  be  expressed 
in  the  title.  The  title  of  the  Municipal 
Court  Act  is:  "An  Act  in  Relation  to  a 
Municipal  Court  in  the  City  of  Chicago." 

In  Riggs  V.  Jennings,  248  111.  684,  94  N. 
E.  32,  we  said:  "The  subject  of  legislation 
is  a  municipal  court  in  the  city  of  Chicago. 
.  .  .  The  title  of  this  act  covers  every- 
thing in  relation  to  the  creation,  organiza- 
tion, jurisdiction,  and  procedure  of  the  mu- 
nicipal court,  and  it  is  not  necessary  that 
it  should  mention  the  details  of  the  legisla- 
tion dealing  with  the  various  subdivisions 
of  tlie  subject." 

Legislation  concerning  the  disposition  of 
fines  and  penalties  imposed  by  the  munici- 
pal court  do  not  relate  to  the  creation, 
organization,  jurisdiction,  or  procedure  of 
the  court,  and  cannot,  therefore,  be  said  to 
relate  to  a  municipal  court  unless  sucli  dis- 
position is  incidental  to  l^islation  provid- 
ing for  the  maintenance  of  such  court. 
Provisions  for  the  support  of  park  systems 
or  for  general  city  purposes  have  no  rela- 
tion to  the  maintenance  of  a  municipal 
court;  neither  does  the  fact  the  provision  in 
question  relates  only  to  fines,  penalties,  and 
forfeitures  imposed  in  the  municipal  court 
of  Chicago  bring  the  provision  within  the 
title  of  the  act.  Provisions  relating  to  the 
procedure  in  the  municipal  court  for  the 
recovery  of  fines  and  penalties  for  the  vio- 
lation of  park  ordinances,  and  for  the  col- 
lection of  such  fines  and  penalties  after 
they  have  been  imposed,  relate  to  the 
municipal  court,  but  a  provision  as  to  the 
disposition  of  moneys  collected  from  fines 
and  penalties  imposed  in  the  municipal 
court  no  more  relates  to  the  municipal  court 
than  the  disposition  of  moneys  collected 
from  fines  and  penalties  imposed  in  other 
courts.  In  People  v.  Roth,  249  111.  532,  94 
X.  E.  953,  Ann.  Cas.  193 2 A,  100,  we  said: 
"The  purpose  of  the  constitutional  provi- 
sion under  consideration  is  to  prevent  legis- 
lation being  enacted  of  which  the  title  gives 
no  hint.  The  requirement  is  for  the  bene- 
fit of  the  members  of  the  general  assembly 
and  of  the  people  who  are  to  be  governed 
by  such  statutes." 

The  title  of  the  Municipal  Court  Act 
gives  no  hint  that  the  act  contains  any 
provision  relating  to  the  payment  of 
moneys  derived  from  fines  and  penalties  to 
the  city  of  Chicago  for  general  corporate 
purposes  or  to  certain  boards  of  park  com- 
missioners. It  follows  that  so  much  of  §  58 
of  the  Municipal  Court  act  as  amended  in 
L.R.A.1917B. 


1907,  as  provided  for  the  payment  to  the 
city  of  Chicago  of  one  half  of  all  moneys 
collected  upon  judgments  of  the  municipal 
court  in  cases  for  the  violation  of  park  ordi- 
nances, and  for  the  payment  of  the  remain* 
ing  one  half  of  such  moneys  to  the  board 
of  park  commissioners  in  whose  favor  such 
judgments  were  rendered,  was  not  within 
the  title  of  the  act  and  was  therefore  void. 

On  May  31,  1911,  the  legislature  passed 
an  act  entitled:  "An  Act  to  Provide  for  the 
Setting  Apart,  Formation,  Administration^ 
and  Disbursement  of  a  Park  Police  Pension 
Fund." 

This  act  became  effective  July  1,  1911 
Section  1  of  the  act  provides  that  "whenever 
any  persons  have  been  or  may  be  appointed 
or  otherwise  selected  as  commissioners  or 
officers  and  constitute  a  board  of  park  com- 
missioners for  any  one  or  more  towns, 
whether  said  towns  have  heretofore  existed 
or  now  exists  under  and  in  pursuance  of 
any  act  or  acts  of  the  general  assembly  of 
this  state,  for  the  purpose  of  locating,  estab- 
lishing, inclosing,  improving  or  maintain- 
ing any  public  park,  boulevard,  driveway^ 
highway  or  other  public  work  or  improve- 
ment, and  such  board  of  park  commission- 
ers shall  have  established  a  police  force  or 
department  of  police  under  the  employ  of 
such  board  of  park  commissioners,  there 
shall  be  set  apart  the  following  moneys  to 
constitute  a  police  pension  fund:  .  .  . 
All  fines  and  penalties  collected  for  viola- 
tions of  any  of  the  ordinances  of  such  board 
of  park  commissioners  or  of  any  of  the  lawb 
of  the  state  of  Illinois  as  now  in  force, 
within  the  territory  under  the  control  of 
such  board  of  park  commissioners,  in  all 
cases  in  which  arrests  for  violation  of  such 
law  sliall  be  made  by  officers  of  such  police 
department."     Laws  1911,  p.  445. 

By  the  adoption  of  this  act  the  right 
of  tlie  superintendent  of  schools  to  have 
the  moneys  collected  from  fines  and  penalties 
imposed  for  the  violation  of  Ihe  ordinances 
passed  by  the  boards  of  park  commissioners 
specified  in  the  Park  Police  Pension  Fund 
Act  ceased  and  determined,  and  as  a  neces- 
sary consequence  it  ceased  to  be  the  duty 
of  the  state's  attorney  of  Cook  county  to 
collect  such  fines  and  penalties.  He  there- 
fore had  no  right  to  a  commission  upon  the 
moneys  derived  from  fines  and  penalties  im- 
posed for  the  violation  of  park  ordinances 
subsequent  to  July  1,  1911. 

The  Wayman  estate  contends  that  it  has 
a  prior  right  over  all  other  claimants  to 
so  much  of  the  fund  in  controversy  as  is 
required  to  satisfy  the  claim  for  uncollected 
fees  of  the  state's  attorney.  Section  8  of 
the  Fees  and  Salaries  Act  as  amended  in 
1883  provided  that  the  commission  of  10 
per  cent  upon  all  moneys  (except  revenue) 
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collected  by  the  state's  ftitomeyi  and  paid 
over  to  the  authorities  entitled  thereto,  to^ 
gether  witii  the  fees  provided  for  therein 
^at  should  not  be  collected  from  the  par* 
ties  tried  or  examined,  "shall  be  paid  out 
of  any  itnea  and  forfeited  recognizances  col- 
lected by  them/'  and  that  ^^state's  attor- 
neys shall  have  a  lien  for  their  fees,  on 
judgments  for  fines  or  forfeitures  procured 
by  them  for  their  fees  and  earnings,  until 
they  are  fully  paid."  [Rev.  Stat.  1883,  p. 
684.]  This  provision,  in  substanee,  has  been 
*  embodied  in  all  of  the  subsequent  amend- 
ments of  said  §  8,  and  it  must  therefore  be 
regarded  as  having  been  continuously  in 
force  sinee  1883.  Hui^'  Rev.  Stat.  1913, 
chap.  131,  I  2;  Merlo  v.  Johnson  City  k  B. 
M.  Coal  k  Min.  Co.  258  111.  328,  101  N.  £. 
625;  People  ex  rel.  Tarman  v.  Cairo,  V. 
&  C.  R.  Oo.  299  ni.  034,  107  N.  £.  246. 
The  various  statutes  luider  which  the  claim- 
ants other  than  the  Wayman  estate  and 
the  coctnty  superintendent  of  schools  claim 
portions  of  the  fund  were  all  passed  si^e- 
quent  to  1883;  and  in  order  to  hold  that 
their  claims  (except  the  claims  of  the  trus- 
tees of  the  various  police  pension  funds) 
take  preoedence  over  the  claim  of  the  Way- 
man  estate,  it  would  be  neeessary  to  hold 
that  the  acts  under  which,  they  claim  were 
so  T^ugnant  to  the  provisions  of  said  §  8 
that  those  aets  could  not  operate  together 
with  said  §  8.  Hoyne  v.  Danisdi,  264  111. 
467,  106  N.  E.  341.  Such,  however,  was  not 
the  case.  The  interest  oif  the  state's  attor- 
ney in  the  fines  and  penalties  collected  by 
him  is  in  the  nature  .  of  a  lien,  ami  it 
might  not  be  necessary  for  him  to  divert 
to  the  payment  of.  hia  fees  and  oonunissions 
any  of  the  moneys  derived  from  fines  and 
penalties  imposed  undtr  such  subsequent 
acts.  Section  8  can*  therelore,  operate  to- 
gether with  the  subsequent  aotS)  and  it  will 
consequently  not  be  presumed  that  the  legis- 
lature^ by  adopting  the  subsequent  acts,  in- 
tended to  repeal  the  provisions  of  §  8  of 
the  Fees  and  Salaries  Act,  giving  state's 
attomejTs  the  right  to  apply  any  fines  and 
penalties  collected  by  them  to  the  payroent 
of  their  unooUeeted  fees.  Sudi,  in  effect, 
was  oar  holding  in  Galpin  r.  Chicago,  suprar 

So  far  aa  the  fines  collected  lor  the  viola^ 
tion  of  park  ordinaiicee  since  July  1,  1911, 
are  eonoemed,  as  it  was  not  the  duty  of 
the  state's  attorney  either  to  prosecute  the 
cases  in  which  such  fines  or  penalties  were 
imposed  or  to  enforce  the  collection  of  such 
fines  and  penalties,  he  had  no  rights  un- 
der said  §  8,  to  have  the  moneys  derived 
from  such  fines  or  penalties  applied  towards 
the  payment  of  his  uncollected  fees,  and  his 
estate  is  not  entitled  to  any  portion  of  the 
fund  derived  from  such  fines  or  penalties. 

After  awarding  t<»  the  .city  of  Chicago 
L.R.A.1917B. 


$6,272.32  and  to  Hale  Gossart  $75  of  the 
fund,  and  to  the  boards  of  trustees  of  the 
various  police  pension  funds  all  that  por- 
tion of  the  fund  collected  since  July  1, 
1011,  from  fines  or  penalties  imposed  for 
tke  violation  of  park  ordinances,  and  the 
interest  received  thereon  by  the  clerk  of 
t^e  municipal  court,  the  decree  of  the  cir- 
cuit court  riiould  have  awarded  to  Eliza* 
beth  C.  Wayman  as  administratrix  of  the 
estate  of  John  £.  W.  Wayman,  so  much  of 
the  fund  as  is  necessary  to  satisfy  the 
claim  for  uncollected  fees  of  John  £.  W. 
Waynum  as  state's  attorney.  Wayman  had 
a  vested  interest  in  this  fund  at  the  time 
of  his  death,  and  upon  his  death  the  same 
passed  to  his  personal  representative.  The 
case  of  Galpin  v.  Chicago,  supra,  controls 
with  reference  to  the  disposition  of  the  re- 
iqanubr  of  the  fond.  T)ie  ▼aximu  idaimants 
under  the  Truancy  Act,  the  Motor  Vehicle 
Act,  the  Pharmacy  Act,  the  Dentistry  Act, 
the  Employment  Offices  and  Agencies  Act, 
and  the  Game  Act  have  equal  rights  to 
the  balance  of  the  principal  of  the  fund 
remaining  after  the  claim  of  the  Wayman 
estate  has  been  satisfied;  and  as  such  bal- 
ance will  not  be  sufficient  to  satisfy  their 
claims  in  full,  it  should  be  prorated  among 
them  in  accordance  with  their  respective 
claims. 

A  controversy  exists  between  the  city 
of  Chicago  and  the  superintendent  oi 
schools  as  to  the  validity  of  §  57  of  the 
Municipal  Court  Act,  which  provides  that 
all  moneys  collected  upon  judgments  of  the 
inunicipal  eourt  in  criminal  and  quasi 
criminal  cases  shall  be  paid  to  the  clerk, 
who  shall  first  apply  the  same  to  the  pay- 
ment of  the  uncollected  costs  in  cEriminal 
and  quasi  criminal  cases.  The  claim  of  the 
city  under  this  section  of  the  Municipal 
Court  Act  is  subordinate  to  that  of  all  other 
claimants  herein,  except  the  superintendent 
of  schools  (Galpin  v.  Chicago,  supra) ;  and 
as  the  fund  will  be  entirely  consumed  in 
satisfying  the  demands  of  claimants  whose 
claims  are  superior  to  that  of  the  city,  there 
will  be  no  portion  of  the  fund  upon  which 
this  section  can  operate.  It  will  therefore 
not  be  necessary  to  consider  the  validity  of 
said  §  67  of  the  Municipal  Court  Act. 

With  reference  to  the  interest  whidb 
acciunulated  in  the  hands  of  the  clerk  of 
the  municipal  eourt  upon  the  moneys  de** 
rived  from  fines  and  penalties,  it  should  be 
divided  into  parts  proportionately  the  same 
as  the  principal,  and  distributed  aceording- 
ly  among  those  claimants  found  to  be  en- 
titled to  the  principal.  Galpin  v.  Chicago, 
supra, 

The  coimty  of  Cook  urges  that,  if  we  de- 
termine that  the  Wayman  estate  is  entitled 
to  that  portion  of  the  fund  necessary  to 
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satisfy  the  claim  of  the  state's  attorney  for 
uncollected  fees,  the  $38,400  paid  to  Way 
man  by  the  county  as  a  salary  during  his 
term  of  office  should  be  deducted  from  that 
portion  of  the  fund  awarded  to  the  Way- 
man  estate,  and  should  be  ordered  repaid  to 
the  county.  The  Wayman  estate  contends 
that  as  Wayman  during  his  term  of  office 
paid  into  the  county  treasury,  from  fees 
collected  by  him,  a  sum  in  excess  of  the 
amount  paid  him  aa  salary,  the  county  has 
no  claim  upon  this  fund  or  against  the 
Wayman  estate  for  any  portion  of  the 
moneys  paid  Wayman  as  sfljary,  and  that 
in  any  event  the  question  cannot  be  de- 
termined in  this  suit.  If,  as  contended  by 
the  county,  it  has  a  yalid  claim  against 
the  Wayman  estate  for  the  salary  paid  to 


Wayman  under  an  invalid  law,  not  with- 
standing  the  fact  that  Wayman  under  the 
same  law  paid  a  larger  sum  to  the  county, 
it  is  strictly  a  legal  claim,  which  can  be 
enforced  against  his  estate.  The  relief 
sought  by  the  county  in  this  respect  cannot 
be  awarded  in  this  suit]  the  only  question 
here  being:  "Who  is  entitled  to  the  identical 
property  brought  into  court?"  Dyas  v. 
Dyas,  231  111.  367,  83  N.  £.  229. 

The  decree  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  directions  to  enter  a  decree  in 
accordaaoe  with  the  views  herein  expressed. 

Petition  for  rehearing  denied  October  7» 
1915. 


Annotation— Agreement  to  accept  lets  than  anM>unt  of  appropriation, 

salary,  or  fee. 


This  note  is  supplementary  to  the  note 
appended  to  Lukens  v.  Nye,  36  L.R.A. 
(N.S.)  244^  in  which  the  earlier  eases  are 
collected. 

For  the  effeet  of  a  promise  by  a  candi- 
date for  office  to  accept  less  than  the 
compensation  fixed  by  law  as  affecting 
his 'right  to  hold  office,  see  Prentiss  v. 
Ditmer,  post,  191. 

Galpin  v.  Chicago,  ante,  176,  is  in  ac- 
cord with  the  weight  of  authority  in  hold- 
ing that  an  ag:reement  by  a  candidate,  in 
consideration  of  his  election  or  appK>int- 
ment  to  a  public  office,  that  he  will  ac- 
cept less  than  the  compensation  provided 
by  law  for  such  office,  does  not  estop  him 
from  subsequently  recovering  the  legal 
amount. 

Thus,  in  State  ex  rel.  Eercheval  v. 
Nashville  (1885)  15  Lea  (Tenn.)  697,  54 
Am.  Rep.  427,  it  is  held  that,  when  an 
office  has  a  salary  attached,  it  is  against 
public  policy  to  permit  agreements  by  a 
candidate  for  the  office  that  he  will  serve 
without  compensation  or  for  a  lesser 
compensation  than  that  provided  by  law, 
and  that,  although  such  an  agreement 
might  be  a  ground  for  removal  of  the 
officer  after  election,  it  furnishes  no  legal 
reason  to  prevent  him  from  receiving  the 
salary  of  the  office. 

In  Purdy  v.  Independence  (1888)  76 
Iowa,  366,  39  N.  W.  641,  it  was  held  that 
a  contract  by  a  city  treasurer  to  collect 
and  disburse  the  proceeds  of  a  bond  issue 
for  a  fixed  sum  which  was  smaller  than 
his  legal  fees  for  such  collection  and  dis- 
bursement would  have  been,  was  in  vio- 
lation of  a  statutory  provision  that  the 
emoluments  of  an  officer  should  not  be 
increased  or  diminished  during  the  term 

for  which  he  was  elected  or  appointed 
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and  he  was  entitled  to  retain  his  legal 
fees  regardless  of  the  contract. 

In  Daniels  v.  Des  Moines  (1899)  108 
Iowa,  484,  79  N.  W.  269,  the  court  rec 
ognized  the  general  principle  that  a  con* 
tract  by  a  public  officer  to  accept  a 
smaller  comp^isation  than  that  fixed  by 
law  is  contrary  to  public  policy  and  void, 
but  held  that  in  that  particular  case  the 
appointment  of  plaintiff  as  temporary 
matron  for  the  city  jail  was  under  and 
by  virtue  of  a  municipal  ordinance,  and 
was  not  the  appointment  of  a  police  ma- 
tron as  provided  for  by  statute. 

la  Pittsburg  v.  Goshom  (1911)  230 
Pa.  212,  79  Ati.  505,  it  was  held  that  a 
contract  made  by  an  appointee  to  the 
office  of  collector  of  delinquent  taxes 
with  the  mayor  who  appointed  him,  that 
he  would  accept  a  certain  sum  as  his 
compensation  instead  of  the  fees  fixed  by 
the  council,  was  invalid,  not  only  because 
in  making  it  the  mayor  exceeded  his  pow- 
ers, but  also  because  it  was  in  conflict 
with  public  policy  as  declared  by  a  con- 
stitutional provision  that  every  pnblie 
officer,  before  entering  upon  the  dis- 
charge of  the  duties  of  his  office,  shall  be 
required  to  make  oath  that  he  has  not 
paid  or  contributed  or  promised  to  pay 
or  contribute,  either  directly  or  indirect- 
ly, any  money  or  other  valuable  thing 
to  procure  his  nomination,  election,  or 
appointment. 

In  Hoffman  v.  Chippewa  Countv  (1890) 
77  Wis.  214,  8  L.R.A.  781,  46  N.  W.  1083, 
it  is  held  that  where  a  statute  expressly 
declares  that  a  printer  shall  receive  a 
certain  sum  for  certain  printing,  the  com- 
pensation could  not  be  diminished  by  any 
arrangement  or  contract  which  the  coun- 
ty clerk  might  make  in  respect  to  it,  and 
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the  existence  of  Buch  a  contract  did  not 
prevent  a  printer  from  recovering  the 
statutory  amount. 

In  Russell  v.  Cordwent  (1912)  —  Tex. 
Civ.  App.  — ,  152  S.  W.  239,  the  court 
held  that  a  contract  between  the  county 
commissioners  and  the  county  clerk  pro- 
viding* for  reindexing  the  county  records 
for  a  stated  sum  as  compensation,  instead 
of  the  fees  provided  for  such  work,  came 
within  a  statute  making  it  a  misdemean- 
or for  certain  officials  to  fail  to  charge 
the  fees  of  their  office,  and  sustained  the 
lower  court  in  enjoining  the  execution  of 
the  contract,  saying:  '^A  most  excellent 
reason  for  the  laws  forbidding  county  of- 
ficers in  any  county  from  remitting  their 
fees  or  any  part  of  them  is  apparent.  It 
is  unjust  that  a  citizen  of  any  county 
should  be  required  to  pay  more  for  the 
performance  of  an  official  act  than 
another  citizen  in  another  county  is  re- 
quired to  pay  for  precisely  the  same  serv- 
ice. Moreover,  such  a  practice  if  per- 
mitted might  tend  to  favoritism  amongst 
litigants  and  residents  paying  costs  and 
fees,  even  in  the  same  county.'' 

The  fact  that  an  appointed  officer  ac* 
cepts  a  smaller  salary  than  that  provide 
ed  by  law,  and  acquiesces  in  such  reduc- 
tion of  salary  for  several  years,  does  not 
preclude  him  from  recovering  the  arrears 
due  him.  Pitt  v.  Board  of  Education 
(1915)  216  N.  Y.  304,  110  N.  E.  612. 

So,  one  who  is  a  municipal  officer,  and 
not  a  mere  employee,  is  not  estopped 
from  recovering  the  full  amount  of  sal- 
ary provided  by  law  for  the  office  which 
he  holds,  by  the  fact  that  he  has  accept- 
ed a  lesser  amount  and  receipted  there- 
for in  full  Grant  v.  Rochester  (1903) 
79  App.  Div.  460,  80  IT.  Y.  Supp.  522,  af- 
firmed without  opinion  in  (1903)  175  N. 
Y,  473,  67  N.  E.  1083  (commissioner  of 
public  works) ;  Moore  v.  Board  of  Edu- 
cation (1907)  121  App.  Div.  862,  106  N. 
y.  Supp.  983,  affirmed  in  (1909)  195  N. 
Y.  614,  89  K  E.  1105  (public  school 
teacher);  McGrade  v.  New  York  (1908) 
126  App.  Div.  362,  110  N.  Y.  Supp.  517 
(clerk  in  fire  department) ;  (folding  v. 
New  York  (1912)  140  N.  Y.  Supp.  1020 
(draftsman) ;  .  Carman  v.  New  York 
(1912)  140  if.  Y.  Supp.  1023  (drafts- 
man). 

But  one  who  does  not  hold  an  office  to 
which  his  compensation  attached  as  an 
incident,  but  was  merely  a  per  diem  em- 
ployee^ could  bind  himself  to  accept  a 
reduction  of  salary  in  order  to  avoid  a 
possibility  of  loss  of  his  position  because 
of  the  exhaustion  of  the  appropriation 
made  for  his  services.    Downs  v.  New 

York  (1902)  75  App.  Div.  423,  78  N.  Y. 
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Supp.  442,  affirmed  without  opinion  in 
(1903)  173  N.  Y.  651,  66  N.  E.  1107; 
Collins  V.  New  York  (1912)  151  App. 
Div.  618,  136  N,  Y.  Supp.  648;  Robb  v. 
New  York  (1912)  151  App.  Div.  621,  136 
N.  Y.  Supp.  650;  Kirk  v.  New  York 
(1910)  136  N.  Y,  Supp.  106L 

And,  in  O'Hara  v.  Park  River  (1890) 
1  N.  D.  279,  47  N.  W.  380,  it  was  held 
that,  while  it  is  true  that  a  party  cannot, 
before  election  to  office,  bind  himself  by 
an  agreement  to  receive  less  salary  if 
elected  for  the  performance  of  the  du- 
ties of  the  office  than  the  law  fixes,  he 
may,  after  the  performance  of  the  serv- 
ices, receive  less  compensation  therefor 
than  the  legal  salary;  so,  where  one  ap- 
pointed marshal  of  a  city  agreed  to  ao» 
cept  less  than  the  salary  fixed  for  such 
office,  he  could  not,  after  receiving  and 
accepting  such  smaller  salary  for  two 
months,  recover  the  difference  between 
the  amount  received  and  the  legal  salary, 
but  he  was  not  thereby  estopped  from 
recovering  the  legal  salary  thereafter. 
To  the  same  effect  is  De  Boest  v.  Gam- 
beil  (1899)  36  Or.  368,  58  Pac.-72,  353. 

Also  in  Harvey  v.  Tama  County  (1880) 
53  Iowa,  228,  5  N.  W.  130,  it  was  held 
that  a  deputy  county  treasurer  could 
not,  in  an  action  by  him  for  compensa- 
tion for  his  services  as  deputy,  set  up 
the  invalidity  of  a  release  made  by  him 
and  the  treasurer  and  filed  in  the  audit- 
or's office,  by  which  the  treasurer  agreed 
to  pay  the  deputy  out  of  his  own  com- 
pensation and  relieve  the  county  from 
such  pajrment,  on  the  ground  that  sueh 
release  was  made  for  the  purpose  of  in- 
fluencing the  voters  at  an  election  at 
which  the  treasurer  was  a  candidate  for 
re-election,  but  that  if  at  the  time  he 
executed  the  release  he  knew  the  pur- 
pose for  which  it  was  executed  to  be 
such  as  set  forth  by  him  as  the  ground 
for  its  invalidity,  he  was  partic^s 
criminis  to  an  immoral  and  unlawful 
act,  and  could  not  set  it  up  as  a  reason 
for  relieving  him  from  its  effect. 

R.  L.  S*  . 
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V. 

H.  R.  DITTMER. 
(93  Ohio  St.  314,  112  N.  E.  1021.) 

Officer  —  offer-  to  abate  salary  —  effect. 

1.  An  offer  by  a  candidate  for  common 
pleas  Judge,  msde  for  the  purpose  of  effect- 
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ing  his  election  to  office,  that  in  the  event 
of  his  election  he  will  accept  for  his  judicial 
services  only  the  stipulated  salary  payable 
by  the  state,  and  that  he  will  accept  noth* 
ing  that  may  be  due  and  payable  to  him 
from  the  local  or  county  treasury,  is  against 
public  policy,  and  an  offense  within  the  pur- 
view of  §  5175-26,  General  Code,  which,  if 
proven,  invalidates  his  election. 
Fi>r  other  cases,  see  Elections,  III,  d,  in  Dig, 
1-52  N.  S. 

Election  —^contest  —  offer     to     abate 
salary, 

2.  By  virtue  of  that  section,  such  an  of- 
fense may  be  set  forth  as  a  ground  of  con- 
test within  the  terms  of  §  5138,  General 
Code,  and  it  is  not  necessary  to  prove,  in 
such  election  contest  based  on  that  sole 
ground,  that  a  sufficient  number  of  voters 
were  so  influenced  by  such  offer  as  to  change 
the  election  result. 

For  other  cases,  see  Elections,  V,  in  Dig. 
1-52  N,  8, 

Constitatlonal  law  —  right  to  qaestlon 
validity  of  act. 

3.  In  a  case  where  the  law  provides  for 
the  payment  of  the  judicial  salary,  in  part 
from  the  state  treasury  and  in  part  from 
the  local  treasury,  the  candidate  cannot,  in 
an  election  contest  based  on  the  infringe- 
ment of  the  above  section  of  the  Corrupt 
Practices  Act,  raise  the  question  of  the  con- 
stitutionality of  the  Salary  Act,  concerning 
which  such  illegal  offers  were  made. 

For  other  cases,  see  Statutes,  I,  c,  1,  in  Dig. 
1-52  N,  8. 

Election  —  contest  ^  conviction  of  of- 
fense. 

4.  Elections  and  election  contests  are  con* 
trolled  by  specific  sections  of  the  Ohio  Con* 
fltitution,  the  grant  of  legislative  power  for 
their  control  is  absolute,  and  under  such 
provisions  the  legislature  had  full  power 
to,  and  did,  impose  conditions  under  which 
elections  might  be  invalidated;  and  where 
the  proceeding  is  one  involving  a  contested 
election,  a  prior  conviction  of  the  offenses 
named  in  §  5175-26,  General  Code,  is  not 
required  as  a  condition  precedent  to  such 
invalidation. 

For  other  cases,  see  Elections,  V,  in  Dig, 
1-62  N.  S. 

(January  11,  1016.) 

ERROR  to  the  Court  of  Appeals  for 
Henry  County  to  review  a  judgment 
in  favor  of  contestant  in  a  proceeding  to 
contest  the  validity  of  an  election.  Affirmed. 

Statement  by  the  Court: 

At  the  November  3,  1914,  election,  there 
were  four  candidates  for  the  office  of  com- 
mon pleas  judge  of  Henry  county.  Prentiss 
received  the  highest  number  of  votes  there- 

Note.  ^  For  promise  to  accept  less  than 
compensation  fixed  by  law  as  affecting  right 
to  hold  office,  see  annotation  following  this 
case,  post,  196. 
URJ^.1917B. 


at,  the  canvassing  board  certified  hit  elec- 
tion to  the  secretary  of  state,  and  a  certifi- 
cate of  his  election  to  such  office  was  trans- 
mitted to  Prentiss.  Before  the  induction  of 
Prentiss  into  office,  an  appeal  was  taken 
from  the  finding  and  declaration  of  the  re- 
sult of  the  election  to  the  court  of  appeals 
by  the  filing  of  a  petition  by  Dittmer,  un- 
der the  provisions  of  the  statute,  contest- 
ing the  validity  of  the  election.  The  peti- 
tion declared  that  Prentiss  had  received 
over  Dittmer  a  plurality  of  forty-four  votes; 
that  there  was  submitted  to  the  voters  of 
Henry  county,  to  be  voted  upon  at  that 
election,  the  question  of  combining  the  com- 
mon pleas  and  probate  courts  of  that  coun- 
ty, resulting  in  a  favorable  vote  thereon; 
that  Prentiss,  as  such  candidate  and  prior 
to  the  election,  printed  and  widely  published 
and  circulated,  by  mail  and  otherwise,  vari- 
ous circulars,  promising  to  accept  smaller 
salaries  than  would  be  legally  due;  that 
he  would  accept,  in  the  event  of  his  election, 
only  the  portion  of  the  salary  payable  out 
of  the  state  treasury ;  tJiat  he  would  perform 
his  official  duties  for  such  sum,  and  would 
decline  to  accept  any  portion  of  the  statu* 
tory  portion  of  the  salary  payable  out 
of  the  county  treasury.  Other  statementu 
in  the  circulars  were  in  support  of  the  com- 
bination of  the  common  pleas  court  with  the 
probate  court  at  a  saving  of  $2,150  to  the 
county  by  the  abolishment  of  the  latter 
court;  and  if  the  courts  should  not  be 
combined  by  the  popular  vote  at  such  elec- 
tion he  agreed  not  to  accept  the  $625  law- 
fully payable  out  of  the  local  treasury,  nor 
the  additional  amount  of  $1,000  payable 
from  the  same  source  in  the  event  of  com- 
bination, but  to  accept  only  the  $3,000  re- 
muneration per  annum  payable  out  of  the 
state  treasury,  and'to  perform,  in  the  event 
of  his  election,  his  judicial  duties  for  that 
sum. 

There  is  no  allegation  that  any  or  a  suffi- 
cient number  of  voters  were  induced  by 
these  alleged  promises  to  avoid  the  de- 
clared result,  but  the  allegation  is  that  these 
published  statements  ''were  used  as  an  argu- 
ment by  said  Prentiss  and  by  his  friends, 
at  his  request,  for  the  purpose  of  inducing 
the  electors''  to  vote  for  him  for  such  oflicCb 
These  circulars  were  numerous,  widely  cir- 
culated, and  contained  vigorous  attacks 
upon  the  judicial  salary  system,  and  repeat- 
ed promises  to  decline  all  local  salaries 
if  the  voters  should  elect  him  to  this  office. 
On  November  12th,  before  Prentiss's  induc- 
tion into  office,  the  petition  for  contest  was 
filed.  On  the  trial,  the  contestee  admitted 
the  authorship  of  the  circulars  and  testi- 
fied that  he  supplemented  them  by  similar 
statements  in  his  campaign  speeches.  No 
evidence  was  offered  that  any  voter  was 
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actually  induced  to  yotft  by  reason  of  the 
promises  made.  The  court  of  appeals  ad- 
judged the  election  invalid,  that  PrentisB 
had  no  right  and  title  to  the  office,  and  oust- 
ed him  therefrom,  and  refused  to  order  the 
induction  of  the  contestor.  This  proceeding 
is  to  reverse  that  judgment. 

Messrs.  Smith  W.  Bennett,  Brown, 
Hahn,  &  Sane^er,  Holland  C.  Webster, 
and  Jantes  Donovan  for  plaintiff  in  error. 

Messrs.  Smith,  Beckwith,  A  Ohilnger 

for  defendant  in  error: 

The  facts  set  forth  in  the  petition  in- 
validate the  election  of  Prentiss  both  at 
common  law  and  under  §  5175-26  of  the 
Corrupt  Practices  Act. 

State  ex  rel.  Newell  ▼.  Purdy,  36  Wis. 
213,  17  Am.  Rep.  485;  State  ex  rel.  Bill 
V.  Biting,  29  Kan.  397;  State  ex  rel.  Atty. 
Gen.  V.  Collier,  72  Mo.  13,  37  Am.  Rep. 
417;  Garrothers  v.  Russell,  53  Iowa,  346, 
36  Am.  Rep.  222,  5  N.  W.  499  j  Bush  v. 
Head,  154  Cal.  277,  97  Pac.  512. 

This  proceeding  is  exactly  appropriate  to 
the  nature  of  the  case  and  is  the  proceed- 
ing provided  for  testing,  or  contesting,  the 
validity  of  an  election. 

State  ex  rel.  Qrisell  v.  Marlow,  15  Ohio 
St.  114;  State  ex  rel.  Conrad  v.  Patterson, 
84  Ohio  St.  89,  95  K.  £.  780;  Dalton  v. 
State,  43  Ohio  St.  652,  3  N.  £.  686;  State 
ex  rel.  Wetmore  ▼.  Stewart,  26  Ohio  St. 
216. 

Prentiss  cannot  question  the  constitution- 
ality of  judicial  salary  laws. 

Newman  r.  People,  23  Colo.  300,  47  Pac. 
278;  State  v.  O'Brien,  94  Tenn.  79,  26 
L.R.A,  262,  28  S.  W.  311;  Bishop,  Crim. 
Uw,  §  367 ;  Wilkinson  v.  Children's  Guard- 
ians, 158  Ind.  a,  62  N.  E.  481;  State  v. 
Nebraska  Teleph.  Co.  127  Iowa,  194,  103  N. 
W.  120;  Re  Terrett,  34  Mont.  326,  86  Pac. 
266;  Cofer  y.  Riseling,  153  Mo.  633,  56  S. 
W.  235;  9  Cyc.  787;  State  v.  Rouch,  47 
Ohio  St.  478,  25  N.  B.  69  j  Cooley,  Const 
Lim.  6th  ed.  196,  197;  McCabe  v.  Atchison, 
T.  ft  S.  F.  R.  Co.  236  U.  S.  151,  69  L.  ed. 
169,  35  Sup.  Ct.  Rep.  69. 

Messrs.  Bailey  A  lieasnre  also  for  de- 
fendant in  error. 

Jones,  J.,  delivered  the  opini<m  of  the 
court; 

Section  26  of  the  Corrupt  Practices  Act 
(102  Ohio  Laws  p.  327),  now  %  6175-26, 
General  Code,  provides  that  any  person  is 
guilty  of  a  corrupt  practice  if  he,  in  connec- 
tion with  or  in  respect  of  any  election,  con- 
tributes, or  offers  to  contribute,  any  money 
or  valuable  consideration  for  any  other  pur- 
pose than  those  detailed  therein.  It  pro- 
vides further  tliat  any  offer  to  contribute 


any  purpose  whatever,  except  as  therein 
proYided,  '*is  hereby  declared  to  be  corrupt 
practice  and  invalidates  the  election  of  any 
person  guilty  thereof."  The  acknowledged 
action  of  the  plaintiff  in  error  in  connection 
with  his  campaign  for  common  pleas  judge 
of  Henry  county,  in  the  distribution  and 
circulation  of  the  circulars  in  question,  fell 
within  the  inhibition  of  that  section  of  the 
Corrupt  Practices  Act  of  this  state.  In  the 
event  of  his  election  to  the  office  of  com- 
mon pleas  judge,  the  law  ha'd  made  express 
provision  for  a  stipulated  salary,  part  of 
which  was  to  be  paid  him  by  the  state  and 
part  by  the  county.  It  is  but  little  less 
reprehensible  that,  for  the  purpose  of  in- 
ducing election,  he  should  promise  to  refund 
to  the  community  as  a  whole  that  portion 
of  the  salary  he  should  receive  from  the 
county,  than  to  offer  to  contribute  to  the 
taxpayers  individually  their  pro  tanto  pro- 
portion of  the  amoimt  of  salary  forgiven. 
In  the  latter  event  the  taxpayer  is  required 
to  pay  less  taxes,  irrespective  of  the  per- 
sonal fitness  of  the  candidate.  In  States  ex 
rel.  Bill  v.  Siting,  29  Kan.  397,  a  keen 
analysis  of  promises  of  this  character,  made 
for  the  purpose  of  inducing  election,  was 
made  by  Judge  Brewer,  afterwards  a  mem- 
ber of  the  Supreme  Court  of  the  United 
States.  He  said:  'The  theory  of  popular 
government  is  that  the  most  worthy  shovld 
hold  the  offices.  Personal  fitness — and  in 
that  is  inohided  moral  character,  intellec- 
tual ability,  social  standing,  habits  of  life, 
and  political  convictions — is  the  single  test 
which  iiie  law  will  recognize.  That  which 
throws  other  considerations  into  the  scale, 
and  to  that  extent  tends  to  weaken  the 
power  of  personal  fitness,  should  not  be 
tolerated.  It  tends  to  turn  away  the  thought 
of  the  voter  from  the  one  question  whicli 
should  be  paramount  in  his  mind  when  he 
deposits  his  ballot.  It  is,  in  spirit,  at 
least,  bribery,  more  insiduous,  and  there- 
fore more  dangerousi,  than  the  grosser  form 
of  directly  offering  money  to  the  voter." 

There  is  a  wide  differaice  between  a  prom- 
ise of  this  character  and  those  multifarious 
pledges  made  by  candidates  in  the  interest 
of  reform,  economy,  and  a  rigid  and  effective 
administration  of  office,  in  compliance  with 
their  official  oaths.  The  latter  are  miade  in 
the  public  interest,  and  are  consistent  with 
personal  fitness;  the  former  savors  of  vi- 
cious tendenoies,  involving  a  personal  pe- 
cuniary consideration  offered  by  the  candi- 
date in  order  to  aoeomplish  his  election,  in 
which  the  test  of  fitness  is  not  an  element. 

At  common  law,  practices  involving  the 
sale  or  purchase  of  pubUc  office  were  con- 
demned as  subversive  of  government  and 
against  public  policy.     Our  legislatioii,  in 


or  expend  any  money  or  thing  of  value  for  '  the  interest    of    purity    of    elections,  has 
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stamped  the  oommon-law  policy  upon  our 
election  laivs.  Promises  of  a  character  simi- 
lar to  those  made  by  the  plaintiff  in  error 
have  been  held  in  other  jurisdictions  to 
be  an  offense  invalidating  the  election  of 
the  promisor.  State  ex  rel.  Bill  y.  Elting, 
supra;  Carrothers  y.  Russell,  63  Iowa,  346, 
36  Am.  Rep.  222,  5  N.  W.  499 ;  State  ex  rel. 
Newell  V.  Purdy,  36  Wis.  213,  17  Am.  Rep. 
485;  Bush  v.  Head,  164  Cal.  277,  97  Pac. 
612. 

Owing  to  th^  severe  penalties  imposed  by 
the  act,  inflicting  pimishment  by  way  of 
fines  and  imprisonment,  the  forfeiture  of 
office,  and  invalidating  the  election  of  the 
person  offending,  the  whole  scope  and  in- 
tent of  the  act  is  to  impose  such  penalties 
on  those  who  wilfully  commit  the  offenses 
named.  If  intention  is  absent,  no  offense 
has  been  committed.  In  the  present  case, 
the  plaintiff  in  error  did  wilfully  offend 
against  the  act,  and  rested  his  defense  on 
the  claim  that  he  had  a  lawful  right  to  do 
what  he  did. 

2.  It  is  insisted,  however,  by  counsel  for 
plaintiff  in  error,  that  the  "ground"  set 
forth  in  the  petition  for  contest  is  not  of 
such  character  as  may  be  invoked  under 
the  election  contest  statutes  of  our  state. 
Section  5137,  General  Code,  provides  for  an 
appeal  to  the  court  of  appeals  from  the 
decision  of  the  canvassing  board,  "which 
finds  and  declares  the  result  of  the  election." 
Section  5138,  General  Code,  provides  that 
the  appeal  shall  be  by  petition,  which  shall 
set  forth  ''upon  what  grounds  the  election 
is  contested."  Section  5143,  General  Code, 
provides  that  the  courts  shall  determine  the 
contest  without  the  intervention  of  a  jury, 
and  may  render  such  judgments  and  make 
such  orders  as  the  law  and  facts  warrant, 
including  judgment  of  ouster  and  induction. 
It  will  be  observed  that  the  statutes  of  this 
state  do  not  enumerate  any  specific  grounds 
upon  which  a  contest  may  be  undertaken. 
Many  of  the  states  provide  in  detail  the 
nature  and  character  of  the  grounds  upon 
which  the  contest  may  be  based,  but  it  is 
not  so  in  this  state.  However,  under  the 
statutes  noted,  any  grounds  may  be  set 
forth  in  the  petition  which  have  the  effect 
of  determining  the  actual  result  of  the  elec* 
tion,  in  order  to  determine  who  received 
the  highest  number  of  votes  thereat.  While 
no  provisions  have  been  made  in  our  law 
as  to  the  specific  grounds  of  contest,  their 
character  may  be  gleaned  from  those  em- 
ployed in  the  case  of  Howard  v.  Shields,  16 
Ohio  St.  184.  The  contest  act  under  con- 
sideration there  (1  S.  &  C,  p.  540,  §§  39- 
42 ) ,  in  its  requirement  to  state  the  "points" 
of  contest,  was  substantially  similar  to  the 
one  in  this  case,  simply  requiring  generally 
the  statement  of  the  "grounds"  of  contest. 
L.R.A.1917B. 
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And  in  regard  to  Uie  nature  of  the  "points 
or  "grounds"  on  which  the  contest  was 
based.  Judge  Welch,  page  189,  said:  "We 
think  the  notice  was  sufficient.  It  contains 
all  that  the  statute  requires, — notice  that 
the  election  will  be  contested,  and  a  specifi- 
cation of  the  'points'  relied  upon.  .  .  . 
The  'points'  to  be  specified  are  not  required 
for  the  purpose  of  setting  forth  a  'good 
case,'  not  for  the  purpose  of  informing  the 
contestee  that  the  attack  will  be  successful, 
but  to  advise  him  at  what  points  the  attack 
will  be  made,  in  order  that  he  may  fortify* 
and  not  be  taken  by  surprise.  .  .  .  We 
think  the  points  specified  in  this  notice 
were  stated  with  sufficient  particularity  and 
definiteness  to  subserve  the  object  of  the 
statute,  which  was  to  limit  the  evidence  of 
the  contestor  and  to  apprise  the  contestee 
of  the  general  nature  of  the  objections  to 
be  made,  so  as  to  enable  him  to  meet  them 
without  unnecessary  expense  and  labor." 

The  rule  is  stated  in  the  syllabus  of  State 
ex  rel.  Ingerson  v.  Berry,  14  Ohio  St.  315, 
that  "a  contest,  on  appeal  to  the  court  of 
common  pleas,  is  the  specific  remedy  pro- 
vided by  statute  for  the  correction  of  all 
errors,  frauds,  and  mistakes  which  may  oc- 
cur in  the  process  of  ascertaining  and  de- 
claring the  public  will  as  expressed  through 
the  ballot  boxes." 

The  only  adequate  and  specific  remedy 
provided  for  this  purpose  is  the  contest 
statutes.  Neither  quo  warranto  nor  man- 
damus can  ordinarily  be  invoked  to  deter- 
mine the  issue  involved  in  contested  elec- 
tion cases,  for  the  reason  that  such  issues 
involve  the  validity  of  the  election,  and  not 
the  title  to  office.  State  ex  rel.  Grisell  v. 
Marlow,  16  Ohio  St.  114 ;  State  ex  rel.  Wet- 
more  V.  Stewart^  26  Ohio  St.  216.  It  has 
been  held,  however,  that  if  no  adequate 
remedy  is  provided  by  law,  quo  warranto 
might  be  invoked  in  order  to  ascertain  the 
legality  or  illegality  of  the  election.  State 
€k  rel.  Conrad  v.  Patterson,  84  Ohio  St.  89, 
96  N.  E.  780.  Section  5175—26,  General 
Code,  adds  a  specific  ground  upon  which  an 
election  may  be  invalidated  or  contested. 
By  the  adoption  of  that  section,  the  legis- 
lature, in  effect,  determined  that  an  offense 
committed  against  the  Corrupt  Practices 
Act,  as  enuinerated  therein,  was  a  ground 
for  invalidating  the  election  of  the  persons 
committing  the  offense,  irrespective  of  the 
proof  usually  required,  showing  that  officers 
actually  induced  a  sufficient  number  of 
voters  to  change  their  votes  so  as  to  affect 
the  result.  And  since  the  question  was 
raised  in  a  case  involving  the  election  it- 
self, and  not  in  a  case  wherein  the  title 
was  involved  after  the  induction  into  office, 
the  proper  remedy  available  would  be  by 
contest  proceedings  under  the  statutes. 
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8.  1^6  plaintlif  in  error  seeks  to  avoid 
the  oonsequenoes  ai  his  offense  by  a  claim 
thMi  the  salary  acts  are  unconstitutional. 
He  does  not  attack  the  constitutionality  of 
the  Corrupt  Practices  Act  itself.  He  can- 
not thus  escape  the  punishment  of  an  act 
which  is  not  made  dependent  on  the  valid- 
ity of  the  salary  acts. 

*'It  is  a  firmly  established  principle  of 
law,  that  no  one  can  be  allowed  to  attack 
a  statute  as  unconstitutional  who  has  no 
interest  in  it  and  is  not  affected  by  its  pro- 
viaions/'    8  Cyc.  787. 

A  law  is  assumed  to  be  valid  until  set 
aaide.  Only  those  directly  interested  may 
question  its  validity,  and  such  are  not  here 
before  the  court  as  parties  in  interest  for 
that  determination.  The  breach  of  the  Cor- 
rupt Practices  Act  is  made  an  offense,  irre- 
spective of  the  question  whether  the  salary 
acts  are  valid  or  otherwise.  The  wrong 
sought  to  be  corrected  was  one  affecting  the 
purity  of  elections,  and  the  constitutional 
feature,  if  conceded,  could  not  even  remote- 
ly affect  that  question. 

4.  Finally,  it  is  insisted  that  before  the 
election  can  be  invalidated,  or  the  office 
forfeited,  there  must  be  a  prior  conviction 
of  the  offense  committed  under  the  Corrupt 
Practices  Act;  and  in  that  behalf,  counsel 
for  plaintiff  in  error  cite  the  case  of  State 
ex  rel.  Atty.  Gen.  v.  Ganson,  58  Ohio  St. 
313,  50  N.  £.  907,  wherein  it  is  held: 
'"Where  the  causes  of  removal  from  office 
are  prescribed  by  statute  which  alao  pro- 
vides a  special  inode  of  procedure  for  such 
raaoval,  the  statutory  remedy  is  the  er- 
elusive  oBe^  and  quo  warranto  will  not  lie." 

Section  13328^-1,  General  Code  (former- 
ly S  32  of  the  Corrupt  Practices  Aet),  pro* 
▼ides  that  "any  perscm  convicted  of  a  eor- 
nipt  praotiee  under  this  act  shall  be  fined 
•  .  .  and  if  he  shall  have  been  elected  to 
office,  he  ahall,  in  addition  thereto,  forfeit 
such  office." 

Since  thia  section  of  the  statute  has  pro- 
Tided  for  punishment  by  fine  and  imprison- 
ment and  by  forfeiture  of  office  in  case  of 
eleetioii,  it  is  claimed  that  a  special  method 
is  provided  by  the  act  itself  by  which  such 
oiBee  should  become  vacant,  and  that  eon- 
victicn  by  jury  is  a  condition  precedent  to 
the  forfeiture;  and  this  seems  to  find  sup- 
port in  §  4,  art.  5,  of  the  Constitution, 
vhich  provides:  ''The  general  assembly 
diall  have  power  to  exclude  from  the  privi- 
^pe  ...  of  being  eligible  to  office,  any 
P^nons  convicted  of  bribery,  perjury,  or 
other  infamous  crime." 

An  important  distinction  must  be  noted 
^ween  the  case  of  State  ex  rel.  Atty.  Gen. 
T-  Ganson,  supra,  and  the  instant  case,  and 
that  distinction  is  found  in  the  different 
functions  imposed  by  the  Constitution  upon 
URA.1917B. 


the  Judicial  and  legislative  departments  of 
the  state.  One  who  has  been  inducted  into 
office  and  convicted  of  bribery  or  other  in- 
famous crime  forfeits  his  office  under  the 
aforesaid  section,  and  as  a  predicate  to  his 
removal,  he  must  first  be  tried  and  con- 
victed by  a  jury.  By  reason  of  this  trial, 
the  power  is  committed  wholly  to  the  ju- 
dicial department ;  but  it  is  otherwise  where 
the  election  or  election  contest  is  concerned^ 
for,  by  other  provisions  of  the  Constitution, 
elections  and  election  contests  are  not  com- 
mitted to  the  courts  eo  nomine  as  courts^ 
but  to  such  tribunal  as  the  legislature  may 
see  fit  to  provide.  By  those  provisions, 
there  has  been  granted  to  the  legislature 
the  sole  power  to  determine  all  matters  in- 
cidental to  the  procedure  and  validity  of 
elections.  Section  21,  art.  2,  of  the  Consti- 
tution provides:  "The  general  assembly 
shall  determine,  by  law,  ...  in  what 
manner,  the  trial  of  contested  elections 
shall  be  conducted;" — ^and  §  27  of  art.  2, 
of  tliat  instrument  provides:  "The  elec- 
tion ...  of  all  officers  .  .  .  not 
otherwise  provided  for  by  this  Constitution, 
.  .  .  shall  be  made  in  such  manner  as 
may  be  directed  by  law."  i 

Under  these  provisions  of  the  Constitu- 
tion, the  legislature  undoubtedly  had  the 
right  to  impose,  as  a  condition  precedent 
to  the  validity  of  a  candidate's  election, 
that  he  should  not  commit  any  of  the  of- 
fenses named  in  §  5175-26,  General  Code, 
and  that  if  the  candidate  did  so  offend,  his 
election  would  be  invalidated.  This  in  no 
wise  conflicts  with  §  32  of  the  act,  because, 
on  the  one  hand,  the  election  is  invalidated 
by  a  tribunal  exercising  quasi  judicial  func- 
tions, which  invalidation  may  be  accom- 
plished without  either  conviction  or  trial 
by  jury.  The  election  only  ia  involved.  On 
the  other  hand,  the  title  to  office,  and  not 
the  election  itself,  is  in  question,  and  in 
such  ease,  where  either  bribery  or  other  in- 
famous crime  has  been  committed,  convic- 
tion must  first  be  had  before  a  forfeiture  of 
office.  In  such  cases,  judicial  functions  of 
the  court  are  invoked.  As  emphasizing  thn 
distinction  between  the  Ganson  Case  and 
the  present  one,  attention  is  called  to  the 
case  of  Mason  v.  State,  58  Ohio  St.  30,  41 
L.R.A.  291,  50  N.  £.  6.  In  that  case, 
which  is  very  analogous  to  this,  Chief  Jus- 
tice Spear,  at  page  52  used  the  following 
language:  "A  question  much  discussed  is 
as  to  whether  the  statute  should  be  treated 
as  imposing  a  test  of  eligibility,  or  as  pro- 
viding a  method  of  removal.  The  matter 
may  not  be  free  from  doubt.  Possibly  the 
provision  involves  both  characteristics.  But 
the  better  conclusion,  we  think,  is  that  the 
intent  of  the  legislature  was  not  to  pro- 
vide a  method  by  which  a  person  lawfully 
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elected  to  an  office  may  be  removed  there- 
from«  but  rather  a  method  by  which  the 
title  of  one  to  an  office,  which  he  has  ob' 
tained  poBsession  of  in  violation  of  the 
terms  of  the  statute  upon  which  his  claimed 
right  vestsi  may  be  inquired  into.  It  is 
therefore  a  challenge  of  the  title  to  the 
office,  resting  upon  charges  of  misconduct  in 
procuring  it,  rather  than  a  process  to  re- 
move, resting  upon  charges  of  misconduct 
in  office." 

This  language  is  very  pertinent  to  the 
case  that  we  have.  While  there  is  little 
distinction  between  the  invalidation  of  an 
office  and  the  forfeiture  of  an  office  under 
the  Corrupt  Practices  Act,  since  both  have 
the  effect  of  devesting  the  candidate  of  his 
office,  one  rests  upon  the  provision  of  mis- 
conduct in  its  procurement  and  the  other 
rests  upon  offenses  committed  prior  to  or 
after  the  election,  and  which  are  not  in- 
volved in  a  contest  proceeding. 

However,  it  is  easily  assumed  that  if 
the  legislature  had  intended  to  rely  upon  a 
prior  conviction  as  a  full  and  complete 
remedy  for  political  misconduct,  it  would 
not  have  expressly  provided  for  invalida- 
tion of  office  in  a  separate  section  of  the 
same  act,  for  forfeiture  after  conviction 
was  specifically  imposed  in  another  section. 
Evidently  the  legislative  intention  was  to 


provide  two  distinct  remedies,  one  affecting 
the  election  and  the  other  the  title  to  the 
office  after  induction. 

We  are  therefore  constrained  to  the  view 
that  the  legislature  has  simply  imposed 
upon  the  candidate  a  condition  under  which 
his  election  would  be  invalidated,  and  that, 
since  no  specific  grounds  are  mentioned 
which  are  required  to  be  stated  and  set 
forth  in  the  contest  petition,  the  commis- 
sion of  any  of  the  offenses  invalidating  the 
election  may  be  set  forth  in  the  petition 
and  heard  on  appeal  by  the  trial  court,  and 
judgment  rendered  and  orders  made  as  the 
law  and  facts  warrant,  under  the  provision 
of  our  Code  relating  to  contests  of  elec- 
tion. 

The  refusal  to  induct  the  contestor  was 
proper.  The  proceeding  simply  resulted  in 
invalidating  the  election  of  the  contestee. 
This  did  not  invest  the  contestor  with  a 
majority  of  the  legal  votes  cast.  Renner  v. 
Bennett,  21  Ohio  St.  431;  State  ex  rel. 
Clawson  v.  Bell,  169  Ind.  61,  13  L.R.A. 
(N.S.)  1013,  124  Am.  St.  Rep.  203,  82  N. 
£.  69. 

Judgment  affirmed. 

Johnson,  Donahue,  Wanamaker,  and 
Newman,  JJ.,  concur.  Matthias,  J,,  not 
participating. 


Annotation — ^Promise  to  accept  less  than  compensation  fixed  by  law  as 

a£Fecting  right  to  hold  oflice. 


For  the  validity  of  an  agreement  to 
accept  less  than  the  amounts  of  an  ap- 
propriation, salary',  or  fee,  see  notes  to 
Lukens  v.  Nye,  36  L.R.A.(N.S.)  244,  and 
Oalpin  V.  Chicago,  ante,  176. 

k  Prentiss  v.  Dittmeb,  ante,  191,  in 
holding  that  a  candidate  for  office  in- 
validates his  election  by  a  promise  to 
the  electors  that  if  elected  he  will  serve 
for  a  smaller  compensation  than  that 
provided  for  by  law,  is  in  accord  with 
the  weight  of  authority. 

*  Thus  a  promise  to  pay  into  the  treas- 
ury the  fees  established  by  law  as  com- 
pensation for  an  office  and  to  accept  a 
less  amount,  was  held  in  Carrothers  v. 
Russell  (1880)  53  Iowa,  346,  36  Am.  Rep. 
222,  5  N.  W.  499,  to  constitute  the  offer- 
ing of  a  bribe  which  would  disqualify 
a  candidate  making  such  a  promise  from 
holding  the  office,  under  a  statute  pro- 
viding that  an  election  to  an  office  may 
be  contested  "when  the  incumbent  has 
given  or  offered  to  any  elector  .  .  . 
any  bribe  or  reward  in  money,  property, 
or  thing  of  value  for  the  purpose  of  pro- 
curing his  election,"  the  court  saying :  j 
"It  is  true,  an  offer  to  pay  money  into  I 
J..R.A.1917B. 


the  public  treasury  is  not,  in  one  sense, 
an  offer  to  pay  money  to  an  elector,  the 
money  in  the  treasury  being  public  and 
not  individual  property.  But  nearly  all 
electors  are  taxpayers,  and  an  offer  to 
pay  money  into  the  public  treasury  with 
the  intent  by  such  offer  to  influence  the 
electors  to  elect  to  office-  the  person  mak- 
ing such  offer  has  all  the  effect  of  the 
offer  of  a  bribe," 

So,  in  Diehl  v.  Totten  (1916)  32  N.  P. 
131,  155  N.  W.  74,  it  was  held  that  the 
publication  by  a  candidate,  in  a  news- 
paper and  by  means  of  personal  letters 
to  voters,  of  a  pledge  that,  if  elected,  he 
would  turn  back  into  the  treasury  all  oi 
the  salary  of  the  office  above  a  certain 
amount,  was  a  violation  of  the  Corrupt 
Practice  Act,  which  provided  for  the  re- 
moval from  office  of  an  officer  where  it 
was  made  to  appear  that  he  was  guilty 
of  any  corrupt- practice,  illegal  act,  or 
undue  influence  in  or  about  his  election* 

And  in  Bush  v.  Head  (1908)  154  Oai. 
277,  97  Pac.  512,  where  an  act  oi  the 
legislature  had  provided  for  an  •^^^ 
tional  judge  of  a  court,  it  was  held  that 
a  promise  by  a  candidate  for  such  judge- 
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ship,  that  if  elected  he  would  not  quali- 
fy, and  the  office  would  thereby  be  left 
vacant^  and  the  taxpayers  would  be  re- 
lieved of  the  expense  of  maintaining  it, 
amounted  to  an  offer  or  promise  to  pay 
'^any  money  or  other  valuable  consider- 
ation'' to  induce  voters  to  vote  in  a  par- 
ticular way  which  under  the  statute  au- 
thorized a  contest  of  the  election. 

But  in  People  ex  rel.  Bush  v.  Thorn- 
ton (1881)  25  Hun  (N.  Y.)  456,  the  con- 
tention, that  an  officer  who  promised  to 
accept  less  than  the  legal  salary  for  the 
office,  i£  elected,  was  disqualified  from 
holding  the  office,  because  of  the  require- 
ment that  he  take  an  oath  that  he  had 
not,  directly  or  indirectly,  paid,  offered, 
or  piomisied  to  pay  any  money  or  other 
valuable  thing  as  a  consideration  or 
award  for  the  giving  or  the  withholding 
of  a  vote  at  the  election,  was  not  adopt- 
ed by  the  court  because,  while  the  law 
required  the  taking  of  such  an  oath,  it 
did  not  further  declare  that  the  office 
should  be  deemed  vacant  if  the  officer 
did  not  swear  to  the  truth,  or  that  he 
should  in  that  case  be  disqualified  from 
holding  the  office* 

And  in  State  ex  rel.  Clements  v. 
Humphries  (1889)  74  Tex.  466,  5  L.RJL. 
217, 12  S.  W.  99,  which  was  a  proceeding 
in  the  nature  of  quo  warranto  to  oust 
respondent  from  office  on  the  ground 
that  he  had,  by  circular  sent  to  the  vot- 
ers, offered  to  perform  the  dutiea  of  the 
office  for  less  than  the  legal  compensa- 
tion, the  court  held  that,  altiiough  the 
Constitution  of  the  state  required  an 
oath  similar  to  that  shown  in  the  preced- 
ing ease,  it  did  not  warrant  the  removal 
of  the  respondent  from  office  in  the  ab- 
sence of  some  other  constitutional  or 
statutory  provision  making  such  a  prom- 
ise a  ground  for  removal  from  office. 
These  eases  are  not,  however,  necessarily 
in  conflict  with  those  first  cited,  in  which 
it  appeam  that  some  such  provision  was 
in  force. 

In  some  eases  it  is  held  that,  in  order 
to  invalidate  the  election  of  an  officer 
because  of  promises  to  accept  a  reduced 
salary,  it  must  be  shown  that  such  prom- 
ise affected  enough  votes  to  have  changed 
the  result  of  the  election. 

Thus,  in  People  ex  rel.  Bush  v.  Thorn- 
ton (N.  T.)  supra,  it  was  held  that  the 
fjut  that  a  candidate  for  office  made 
promises  to  the  electors,  that,  if  elected, 
he  would  serve  for  less  than  the  salary 
provided  by  law,  would  not  invalidate 
his  election  in  the  absence  of  a  showing 
that  a  sufficient  number  of  votes  were  in- 
fluenced thereby  in  his  favor  to  have 

changed  the  result  of  the  election. 
L.RJi.l9l7B. 


And  in  State  ex  rel.  Chorch  v.  Dust- 
in  (1875)  6  Or.  375,  20  Am.  Rep.  746,  it 
was  held  that,  while  a  promise  by  an  of- 
ficer that  if  elected  he  would  turn  part 
of  the  salary  of  the  office  back  into  the 
treasury  was  a  violation  of  a  statute 
providing  that  "every  person  shall  be 
disqualified  from  holding  office  during 
the  term  for  which  he  may  have  been 
elected  who  shall  have  given  or  offered 
a  bribe^  threat  or  reward  to  procure  his 
election,"  a  complaint  making  such  a 
charge,  and  setting  out  the  names  of  a 
sufficient  number  of  voters  who  were  in- 
fluenced thereby  in  favor  of  the  candi- 
date to  have  changed  the  result  of  the 
election,  was  insufficient,  in  that  it  failed 
to  allege  that  the  voters  named  were 
taxpayers. 

In  State  ex  rel.  Dithmax  v.  Bunnell 
(1907)  131  Wis.  198,  110  N.  W.  177,  li 
Ann.  Gas.  560,  a  promise  by  a  candidate 
for  county  judge  to  give  advice  and  draw 
papers  free  of  charge  in  probate  cases 
which  would  come  before  him,  such  serv.- 
ices  not  constituting  part  of  the  duties 
of  the  office;  was  disapproved,  but  was 
held  to  be  insufficient  to  sustain  an  ac- 
tion of  quo  warranto  to  oust  him  from 
the  office  under  a  statute  providing  that 
'^any  person  who  shall  obtain  any  office 
by  bribery  or  shall  have  been  elected  to 
any  office  at  any  election  at  which  elec- 
tion he  shall  have  induced  or  procured 
any  elector  to  vote  for  him  for  such  of- 
flce  by  bribery  shall  be  disqualified,'^ 
etc.,  where  the  record  failed  to  show  any 
proof  that  any  voter  was  induced  or  pro-^ 
cured  to  vote  for  him  because  of  such 
promises. 

In  State  ex  rel.  Newell  v.  Purdy 
(1874)  36  Wis.  213,  17  Am.  Rep.  485, 
a  contest  for  an  office  between  the  two 
candidates  receiyii^  the  highest  num- 
ber of  votes  therefor,  it  was  held  that  if 
the  one  receiving  the  second  highest 
number  of  votes  could  show  that  a 
number  of  the  electors,  exceeding  the 
majority  of  the  successful  candidate, 
were  influenced  to  vote  for  him  solely  by 
reasoji  of  his  offer  that  if  elected  he 
would  serve  for  a  smaller  salary  than 
that  fixed  by  law,  such  votes  should  be 
rejected  and  the  other  party  adjudged 
entitled  to  the  office. 

In  State  ex  rel.  Atty.  Qen.  v.  Collier 
(1880)  72  Mo.  13,  37  Am.  Rep.  417,  an 
information  in  quo  warranto  to  oust 
respondent  from  office,  which  alleged 
that  respondent  promised  to  the  electors 
as  a  reason  for  his  election  that,  if  elect- 
ed, he  would  take,  as  salary  only  a  cer* 
tain  sum  part  of  a  larger  aggregate  of 
fees  for  the  office,  and  that  a  sufficient 
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number  of  voters  and  taxpayers  of  the 
county  were  influenced  thereby  to  vote 
for  him  to  establish  a  majority  over  his 
rival  for  the  ofi&ce,  and  that  but  for  such 


offers  and  their  aoeeptanee  by  aueh  elect- 
ors respondent  would  not  have  been 
elected,  was  held  to  be  good  upon  de- 
murrer. B.  L.  S. 


IOWA  supreme:  court. 

STATE  OF  IOWA,  Appt., 

V. 

HUTCHINSON  ICE  CREAM  COMPANY 

et  al. 

SAME,  Appt., 

V. 

SANDERS  ICE  CREAM  COMPANY  et  aL 

(168  Iowa,  1,  147  N.  W.  195.) 

Statute  —  safHclency  of  title  —  amend- 
luent  standardizing  ice  cream. 

1.  Provisions  of  a  statute  fixing  a  stand- 
ard for  ice  cream  are  covered  bv  a  title, 
An  act  to  amend  a  specified  section  relat- 
ing to  food  values. 

For  other  cases,  see  StatuteSt  I,  e,  S,  in  Dig. 
1-52  N,  8. 

Food  ^  Ice  cream  standard  —  consti- 
tutionality. 

2.  To  prevent  fraud  the  police  power  ex- 
tends to  the  fixing  of  a  standard  for  ice 
cream  without  unconstitutional  impairment 
of  liberty  or  property  rights. 

For  other  oases ^  see  Constitutional  Law,  IL 
c.  4,  d,  in  Dig,  1-52  N,  8. 

Same  —  forbidding  the  sale  of  mixture 
as  ice  cream  —  effect. 

2.  The  mere  fact  that  a  frozen  mixture 
containing  less  than  a  certain  percentage  of 
butter  fat  cannot  be  sold  as  ice  cream  does 
not  prevent  its  sale  so  as  to  deprive  the 
owner  of  his  property  without  due  process 
of  law. 
For  other  cases,  see  Constitutional  Law,  JL 

b,  4f  d,  in  Dig,  1-52  N.  8, 

Same  —  reasonableness  of  regulation. 

4.  Fixing  the  standard  for  ice  cream  at 
a  mixture  containing  12  per  cent  of  butter 
fat  for  plain  cream  and  10  per  cent  for 
fruit  or  nut  cream  is  not  so  unreasonable  as 
to  render  the  statute  void. 
For  other  cases,  see  Food,  in  Dig,  1-52  N.  8, 

(May  12,  1914.) 

APPEAL  by  the  state  from  a  judgment 
of  the  District  Court  for  Polk  County 
sustaining  demurrers  to  information  charg- 
ing defendants  with  selling,  exchanging  de- 
livering, and  having  in  possession  with 
intent  to  sell,  exchange,  and  expose  and 
offer  for  sale  and  exchange,  adulterated 
food,  in  violation  of  statute.    Reversed. 


Note. —As   to   regulations   affecting  ice 
cream,  see  annotation  following  this  case, 
post,  207. 
L.R.A.1917B. 


Statement  by  Preston,  J.; 

Two  informations  were  filed  by  a  state 
food  and  dairy  commissioner  before  a  jus* 
tice  of  the  peace  in  the  two  cases,  one 
against  the  Hutchinson  Ice  Cream  Com- 
pany and  C.  J.  Hutchinson,  manager,  and 
the  other  against  the  Sanders  Ice  Cream 
Company  and  L.  R.  Sanders,  president. 

The  defendants  were  accused  of  the  crime 
of  selling,  exchanging,  delivering,  and  hav- 
ing in  possession  with  intent  to  sell,  ex- 
change, and  expose  and  offer  for  sale  and 
exchange,  adulterated  food,  in  violation  of 
chapter  166,  Laws  of  the  Slst  General  As- 
sembly, as  amended  (Supp.  to  the  Code, 
§§  4999-al6  to  4999-a43),  for  that  tbe  de- 
fendants did  have  in  possession,  with  intent 
to  sell,  exchange,  and  expose  and  offer  for 
sale  and  exchange  and  did  sell,  exchange, 
and  deliver  a  certain  food  product  called 
ice  cream,  which  was  adulterated,  in  that 
it  did  not  conform  to  the  standards  estab- 
lished by  law,  being  deficient  in  butter  fat, 
etc. 

Demurrers  were  interposed  by  the  defend- 
ants on  the  following  grounds: 

First.  The  acts  charged  as  constituting 
the  offense  charged  constitute  no  crime, 
under  the  statutes,  upon  which  the  prose- 
cution is  based;  i.  e.,  chapter  166,  Laws  of 
the  Thirty-First  General  Assembly,  §S  4099- 
al5  to  4909-*a4d. 

Second.  If  the  prosecution  is  claimed  to 
be  based  in  any  respect  upon  the  provisions 
of  chapter  176,  Acts  of  the  Thirty-Fourth 
General  Assembly,  said  act  of  the  thirty- 
fourth  general  assembly  is  unconstitutional 
and  void,  in  view  of  §  29,  article  3,  of  the 
Constitution  of  Iowa,  which  provides  that 
every  act  shall  embrace  but  oae  subject, 
which  shall  be  expressed  in  its  title;  more- 
over, said  act  provides  no  penalty,  and,  be- 
ing a  separate  act,  is  not  included  within 
the  prohibition  of  §§  4999-^1 5-~4999-a43, 
Supplement  to  Code. 

Third.  The  legislature  had  no  power  to 
fix  the  standard  of  butter  fat  in  ice  cream 
at  12  per  cent,  because:  (a)  Said  standard 
and  the  statute  fixing  the  same  are  unrea- 
sonable; (b)  it  invades  the  individual 
rights  of  defendant,  and  is  not  a  mere  police 
regulation,  having  no  relation  in  fact  to 
the  comfort,  safety,  and  welfare  of  the  pub- 
lic; (c)  said  statute  is  in  violation  of  §  — , 
art,  — ,  of  the  Constitution  of  the  state  of 
Iowa,  in  that  it  arbitrarily  interferes  with 
personal  liberty  and  private  property  with- 
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out  dne  proceM  of  law,  having,  in  fact,  no 
relation  to  the  public  health,  comfort,  or 
welfare;  (d)  that  said  statute  is  in  viola- 
tion of  S  1,  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  in  that  it 
arbitrarily  interferes  with  personal  liberty 
and  private  property  without  due' process  of 
law,  having,  in  fact,  no  relation  to  the  puh 
lie  health,  comfort,  or  welfare. 

llie  demurrers  were  overruled  by  the  jus- 
tice, evidence  was  taken,  and  the  defend- 
ants were  found  guilty  An  appeal  was 
taken  to  the  district  court,  where  the  de- 
murrers were  again  interposed  and  sus- 
tained. The  state  appeals.  The  cases  are 
lubmitted  together. 

Mr.  George  Cosson,  Attorney  General, 
for  the  State: 

The  legislature  under  its  police  power 
may  enaet  laws  for  the  purpose  of  prevent- 
ing fraud  in  the  sale  of  food  products. 

SUte  V.  Sehlenker,  112  Iowa,  642,  51 
L.R.A.  347,  84  Am.  St.  Rep.  800,  84  N.  W. 
698;  State  v.  Snow,  81  Iowa,  642,  11  L.ILA. 
355,  47  N.  W.  777 ;  Sehmidinger  v.  Chicago, 
226  U.  S.  678,  57  L.  ed.  364,  33  Sup.  Gt. 
Rep.  182,  Ann.  Cas.  1014B,  284;  HipoUto 
Egg  Co.  y.  United  States,  220  U.  S.  45^  55 
L.  ed.  364,  31  Sup.  Ct.  Rep.  364;  Powell 
V.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  Rep.  992,  1257;  Plunaley  v. 
Maasachuaetto,  165  U.  S.  461,  39  L.  ed. 
223,  5  Inters.  Com.  Rep.  590,  16  Sup.  Ct. 
Rep.  154;  SchoUeaberger  v.  Pennsylvania, 
171  U.  S.  1,  48  L.  ed.  49,  18  Sup.  Ct  Rep. 
757;  State  v.  Crescent  Creamery  Co.  83 
Minn.  284,  54  L.R.A.  466,  85  Am.  St.  Rep. 
464,  86  N.  W.  107;  State  v.  Campbell,  64 
N.  H.  402,  10  Am.  St.  Rep.  419,  13  Atl. 
585;  Board  of  Health  v.  Vandruens,  77  N. 
J.  Li  443,  72  Atl.  125;  People  v.  Bowen, 
182  N.  Y.  1,  74  N.  £.  489;  State  v.  Co- 
operative Store  Co.  123  Tenn.  399,  131  S. 
VV.  867,  Ann.  Cas.  1912C,  248;  Chicago  v. 
Bowman  Dairy  Co.  234  111.  294,  17  L.R.A. 
(X.S.)  684,  84  N.  £.  913,  14  Ann.  Cas.  700; 
People  V.  Worden  Grocer  Co.  118  Mich.  604, 
77  N.  W.  315;  Com.  v.  Crowl,  245  Pa.  564» 
91  Atl.  922;  SUte  v.  Smyth,  14  R.  I.  100, 
51  Am.  Rep.  344. 

As  to  the  authority  of  the  legislature  to 
fix  standards  and  prohibit  the  sale  of  arti- 
cles not  oomplying  with  the  standard,  sec   • 

Waters-Pierce  Oil  Co.  v.  Deeelms,  212  U. 
S.  150,  53  L.  ed.  453,  29  Sup.  Ct.  Rep.  270; 
SUndard  Stock  Food  Co.  v.  Wright,  225  U. 
8.  540,  53  L.  ed.  1197,  32  Sup.  Ct.  R6p. 
784;  Savage  v.  Jones,  225  U.  S.  501,  66  L. 
ed.  1182,  32  Sup.  Ct.  Rep.  715;  Crossman 
T.  Lurman,  192  U.  S.  194),  48  L.  ed.  401, 
24  Sup.  Ct.  Rep.  234;  Heath  k  M.  Mfg.  Co. 
▼.  Worst,  207  U.  S.  338,  52  L.  ed.  236,  28 
Sap.  Ct.  Rep.  114. 
I-.R.A.1917B. 


If  the  act  bears  relation  to  the  object  to 
be  aecompliehed,  the  method  of  its  accom- 
plishment is  for  the  legislature. 

Jacobson  v.  Maseachusetts,  197  U.  S.  11, 

49  L.  ed.  643,  25  Sup.  Ct.  Rep.  358,  3  Ann. 
Cas.  765;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor,  210  U.  S.  295,  52  L.  ed.  1068,  28 
Snp,  Ct.  Rep.  616,  21  Am.  Neg.  Rep.  404; 
Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  8. 
159,  53  L.  ed.  453,  29  Sup.  Ct.  Rep.  270. 

Laws  enacted  under  the  police  power  to 
promote  the  general  welfare  may  be  sus- 
tained although  they  interfere  with  the  free- 
dom of  contract. 

Chicsgo^  B.  k  Q.  R.  Co.  v.  McGuire,  210 
U.  S.  549,  55  L.  ed.  328,  31  Sup.  Ct.  Rep. 
259;  McLean  v.  Arkansas,  211  U.  6.  539, 
550,  53  L.  ed.  315,  320,  29  Sup.  Ct.  Rep. 
206;  Gundling  v.  Chicago,  177  U.  S.  183, 
44  L.  ed.  725,  20  Sup.  Ct.  Rep.  633;  Holden 
V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383;  Barrett  v.  Indiana,  229 
U.  S.  26,  57  L.  ed.  1050,  33  Sup.  Ct.  Rep. 
692. 

The  title  is  sufficient  even  though  the 
words  "ice  cream"  are  not  specifically  set 
forth  in  the  title. 

State  V.  Fairmont  Creamery  Co.  153 
Iowa,  702,  42  L.R.A.(X.S.)  821,  133  N.  W. 
895. 

Messrs.  John  FletcheTf  Assistant  At- 
torney General,  O.  S.  TlMHuas,  Thomas 
J.  GuUtrle,  and  George  A.  Wilson  also 
for  the  State. 

Mr.  R.  I/.  Parrlsl),  for  appellees: 

The  statute  on  which  the  prosecution  is 
based  is  unconstitutional  in  view  of  §  29, 
art.  3,  Constitution  of  Iowa,  in  that  the  sub- 
ject is  not  expressed  in  its  title. 

State  V.  Bristow,'  131  Iowa,  664,  100  N. 
W.  199;  Fish  v.  Stockdale,  111  Mich.  46, 
69  N.  W.  92;  West  Point  Water  Power  k 
Land  Improv.  Co.  v.  State,  49  Neb.  223,  68 
N.  W.  507;  Rex  Lumber  Co.  v.  Reed,  107 
Iowa,  111,  77  N.  W.  572;  Williamson  v. 
Keokuk,  44  Iowa,  88;  Iowa  Sav.  k  L.  Asso. 
v..Selby,  111  Iowa,  402,  82  N.  W.  968; 
State  V.  Fairmont  Creamery  Co.  153  Iowa, 
702,  42  L.RA.(N.S.)  821,  133  N.  W.  895. 

L^islative  acts  passed  in  pursuance  of 
the  police  power  must  have  some  relation 
to  the  ends  sought  to  be  accompli sheil. 
Where  the  ostensible  object  of  an  enact- 
ment is  to  secure  the  public  comfort,  safety, 
or  welfare  it  must  appear  to  be  adapted  to 
that  end,  and  it  is  the  province  of  the  court 
to  determine  whether  it  is  really  adapted  to 
that  end. 

FreuBd,  Pol.  Power,  $§  15,  20;  Tiedeman, 
Pol.  Power,  §§  1,  3,  85;  Ritchie  v.  People, 
155  111.  98,  29  L.R.A.  79,  46  Am.  St.  Rep 
315,  40  N.  E.  454;  Re  Jacobs,  98  N.  Y.  98, 

50  Am.  Rep.  636;  1  Kent,  Com.  450;  Health 
Dept.  V.  Trinity  Church,  145  N.  Y.  32,  27 
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L.R.A.  710,  45  Am.  St.  Rep.  679,  39  N.  E. 
833;  Crawford  v.  Topeka,  51  Kan.  766,  20 
L.R.A.  692,  37  Am.  St.  Rep.  323,  33  Pae. 
476;  State  v.  Cliicago,  M.  &  St.  P.  R.  Co. 
68  Minn.  381,  38  L.R.A.  672,  64  Am.  St. 
Rep.  482,  71  N.  W.  400;  Colon  v.  Lisk,  153 
N.  Y.  188,  60  Am.  St.  Rep.  609,  47  N.  K. 
302;  Lake  View  v.  Rosehill  Cemetery,  70 
111.  191,  22  Am.  Rep.  71;  Frost  v.  Chicago, 
178  III.  250,  49  L.R.A.  667,  69  Am.  St.  Rep. 
301,  52  N.  E.  869. 

I  Mr.  Walter  Jeffreys  Carlin  also  for  ap- 
pellees. 

Preston,  J.,  delivered  the  opinion  of  the 
court: 

].  One  of  the  objections  to  the  statute 
on  which  this  prosecution  is  based  is  that 
the  act  is  invalid  for  noncompliance  with 
§  29,  art.  3,  of  the  Constitution  of  Iowa,  in 
that  its  subject  was  not  expressed  in  the 
title.  This  constitutional  provision,  or  that 
part  of  it  relating  to  the  points  raised  in 
this  case,  is  that  ''every  act  shall  embrace 
but  one  subject  and  matters  properly  con- 
nected therewith;  which  subject  shall  be 
expressed  in  the  title.'* 

Chapter  166,  Acts  of  the  3l6t  General 
Assembly  (Code  Supp.  §§  4099-al5  to 
4999-a30),  was  an  act  to  prevent  the  adul- 
teration of  foods,  etc.  This  was  amended 
by  chapter  178,  Acts  of  the  32d  General 
Assembly,  by  adding  at  the  end  of  chapter 
166,  §  18,  now^  appearing  as  §  4909-a31  of 
the  Supplement  to  the  sCode,  relating  to  food 
standards,  which  establishes  standards  for 
certain  articles  therein  enumerated.  That 
§  4999-a31  was  amended  by  chapter  175 
of  the  34th  Session  of  the  Legislature,  the 
act  in  question,  and  fixes  a  standard  for 
ice  cream,  in  addition  to  the  other  articles 
for  which  the  standard  had  been  fixed  in 
§  4999-a31.  The  title  to  chapter  175,  just 
referred  to,  is:  "An  Act  to  Amend  Sec- 
tion Four  Thousand  Nine  Hundred  and 
Nine-nine-a-thirty-one  (4999-a31)  of  the 
Supplement  to  the  Code,  1907,  Relating  to 
Food  Standards." 

The  provisions  of  the  act  establishing  an 
ice  cream  standard,  aft«r  the  enacting 
clause,  are: 

"1.  Ice-cream.  Ice-cream  is  the  frozen 
product  made  from  pure  wholesome  sweet 
cream,  and  sugar,  with  or  without  flavor- 
ing, and  if  desired,  the  addition  of  not  to 
exceed  one  per  cent  {!%)  by  weight  of  a 
harmless  thickener,  and  contains  not  less 
than  twelve  per  cent  (12%)  by  weight  of 
milk  fat,  and  the  acidity  shall  not  exceed 
three-tenths  (fb)  of  one  per  cent  (  1%). 

"2.  Fruit  ice  cream.  Fruit  ice  cream  is 
the  frozen  product  made  from  pure  whole- 
some sweet  cream,  sugar,  and  sound,  clean, 
mature  fruits,  and,  if  desired,  the  addition 
L.R.A.1917B. 


of  not  to  exceed  one  per  cent  {!%)  by- 
weight  of  a  harmless  thickener,  and  con- 
tains not  less  than  ten  per  cent  (10%)  by 
weight  of  milk  fat. 

'^3.  Nut  ice  cream.  Nut  ice  cream  is  the 
frozen  product  made  from  pure  wholesome^ 
sweet  cream,  sugar,  and  sound,  nonrancid 
nuts,  and,  if  desired,  the  addition  of  not  to 
exceed  one  per  cent  (1%)  by  weiglit  oi 
harmless  thickener,  and  contains  not  less- 
than  10  per  cent  (10%)  by  weight  of  milk 
fat." 

Some  of  the  oUier  provisiens  of  these  stat- 
utes which  have  some  bearing  upon  the 
points  argued  will  be  here  referred  to.  Sec- 
tion 4999-a20  provides  in  part  that  *'no  per- 
son, firm  or  corporation,  by  himself,  ofiiccr,. 
servant  or  agent,  or  as  the  officer,  servant, 
or  agent  of  any,  other  person,  firm  or  cor- 
poration, shall  manufacture  or  introduce  in- 
to the  state,  or  solicit  or  take  orders  for 
delivery,  or  sell,  exchange,  deliver  or  have 
in  his  possession  with  the  intent  to  sell,  ex- 
change or  expose  or  ofl'er  for  sale  or  ex- 
change, any  article  of  food  which  is  adulter^ 
ated  or  misbranded,  within  the  meaning  of 
this  act." 

Section  4999-a21  provides  in  part:  ''The 
word  'food,'  as  herein  used,  shall  include  all 
articles  used  for  foodj  drink,  confectionery 
or  condiment,  by  man  or  domestic  animals, 
whether  simple,  mixed  or  compound." 

Section  4099~a22  defines  adulteration,  and 
states  in  part  that: — 

"For  the  purpose  of  this  act  an  article  oC 
food  shall  be  deemed  to  be  adulterated: 

''First.  If  any  substance  or  substances  has* 
or  have  been  mixed  and  packed  with  it 
so  as  to  reduce  or  lower  or  injuriously  affect 
its  quality,  strength  or  purity. 

"Second.  If  anv  substance  or  substances 
has  or  have  been  substituted  wholly  or  in 
part  for  the  article. 

"Third.  If  any  valuable  c<Hi8tituent  of  the 
article  has  been  wholly  or  in  part  abstract- 
ed. 

''Fourth.  If  it  be  an  imitation  of,  or  offer- 
ed for  sale,  under  the  specific  name  ol  an- 
other article,  or  if  it  does  not  conform  to- 
the  standards  established  by  law." 

The  purpose  of  the  constitutional  pro- 
vision contained  in  §  29,  art  3,  was,  as- 
stated  in  some  of  the  cases,  to  prohibit  the 
insertion  in  an  act  of  incongruous  matter 
having  no  connection  or  relation  with  the 
general  subject  as  expressed  in  the  title.  It 
has  been  held  that  the  title  is  sufficient,  al- 
though confined  to  general  terms,  if  it  an- 
swers as  a  key  to  the  subject  matter  of  the 
act.  Sisson  v.  Buena  Vista  County,  12K 
Iowa,  452,  70  L.R.A.  440,  304  N.  \V.  454; 
State  V.  Fairmont  Creamery*  Co.  153  Iowa, 
715,  42  L.R.A.(N,S.)   821,  133  N.  W.  895. 

It  is  not  necessary  that  the  details  of  the 
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subject  matter  or  reasoni  which  brought 
about  the  enactment  hy  the  legislature 
should  be  set  out  in  the  title.  If  it  refers 
in  a  general  way  to  the  subject,  and  is  rea- 
sonably germane,  and  calculated  to  advise 
the  members  of  tlie  legislature,  and  the  peo- 
ple, of  the  nature  of  the  pending  l^slation, 
or  changes  in  the  laws  by  amendment,  it 
is  sufficient.  The  requirement  that  the  act 
shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  was  intended 
to  prevent  the  evils  of  omnibus  bills,  and 
surreptitious  legislation.  It  is  not  claimed 
in  this  case  that  the  act  in  question  does 
contain  more  tlian  one  subject,  but  that  the 
subject  is  not  expressed  in  the  title.  This, 
of  course,  must  be  done,  under  the  terms  of 
the  provision,  at  least  to  the  extent  already 
indicated. 

The  authorities  seem  to  agree  that  such 
provisions  are  to  be  given  a  reasonable  con- 
struction. As  some  of  them  state  it,  they 
should  be  construed  liberally  to  uphold  prop- 
er legislation,  all  parts  of  which  are  rea- 
sonably germane,  on  the  one  hand,  and  to 
prevent  trickery  on  the  other. 

Appellees  rely  on  State  v.  Bristow,  131 
Iowa,  664,  109  N.  W.  190.  In  the  Fair- 
mont Creamery  Case,  supra,  fi  was  shown 
that  in  the  Bristow  Case  there  was  noting 
in  the  title  to  indicate  the  contents  of  the 
act;  that  the  title  related  only  to  the  act 
which  was  repealed,  and  did  not  refer  to  the 
act  which  was  a  substitute  for  the  act  whieh 
was  repealed. 

Section  4999-a31  established  standards 
of  more  than  twenty  articles.  The  essential 
subject  was  food  standards.  The  act  in 
question  is  amendatory  to  §  4999-a31,  and 
the  title  recites  that  it  is  "an  act  relating 
to  food  standards." 

The  act  in  question  adds  ice  cream  to  the 
list  for  which  standards  had  already  been 
establislied.  In  our  opinion,  it  was  germane, 
and  the  act  does  not  offend  against  the  con 
stitutional  provision  quoted.  The  point  is 
ruled  by  the  holding  in  McGuire  v.  Chicago, 
B.  ft  Q.  R.  Co.  181  Iowa,  340,  846,  83  L.R.A. 
<X.S.)  706,  108  N.  W.  902,  and  the  Fair- 
mont Creamery  Co.  Case  supra.  See  also  San- 
to V.  State,  2  Iowa,  165,  63  Am.  Deo.  487 , 
Stale  ex  rel.  Weir  v.  County  Judge,  2  Iowa, 
280:  Morford  v.  Unger,  8  Iowa,  82;  Davis  v. 
Woolnough,  9  Iowa,  104;  Porter  v.  Thomson, 
22  Iowa,  391;  Martin  v.  Blattner,  68  Iowa, 
286,  25  N.  W.  131,  27  N.  W.  244,  6  Am. 
Crim.  Rep.  148;  Christie  v.  Life  Indemnity 
A  Invest.  Co.  82  Iowa,  360,  48  N.  W.  94; 
Iowa  Sav.  k  L.  Asso.  v.  Selby,  111  Iowa, 
402,  82  N.  W.  968. 

2.  The  principal  point  in  the  case  is 
whether  the  act  in  question,  fixing  a  stand- 
ard for  ice  cream,  is  within  the  police  power 
of  the  state.  The  contention  of  defendants, 
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as  they  state  it,  is  substantially  that  tho 
act  is  not  vnthin  the  police  powers  of  the 
state^  for  that  it,  in  fact,  has  no  relation 
to  the  oomfort,  health,  and  welfare  of  the 
public,  and  hence  violates  both  the  state 
and  Federal  Constitutions  by  interfering 
with  the  personal  liberty  and  private  prop- 
erty of  the  citizen,  without  due  process  of 
law;  that  it  is  arbitrary,  unreasonable,  and 
an  unwarranted  interference  with  a  lawful 
business,  depriving  manufacturers  of  ice 
cream  of  property  rights  of  great  value, 
and  depriving  both  manufacturers  of  ice 
cream  and  the  people  of  their  liberty. 

The  contention  of  the  state  is,  in  sub- 
stance, that  the  act  is  clearly  within  the 
police  power  of  the  state,  and  hence  does 
not  offend  against  the  Federal  or  state  Con- 
stitution, unless  it  has  no  reasonable  rela- 
tion to  the  purposes  which  it  is  designed  to 
effect.  It  is  conceded  by  the  state  that,  to 
be  a  valid  exercise  of  such  power,  the  act 
must  have  relation  to  the  oomfort,  safety, 
or  welfare  of  the  public,  but  that  the  wel- 
fare of  the  public  involves  or  includes  the 
right  of  the  legislature  to  protect  the  pub- 
lic from  fraud  and  deception ;  that  the  Con- 
stitution does  not  secure  to  anyone  the  privi- 
l^e  of  defrauding  the  public;  that  it  is  im- 
possible for  consumers  of  ice  cream  to  de- 
termine by  any  ordinary  dUigenoe  the  ingre- 
dients of  the  product;  and  that,  withoi^  a 
standardi  opportunity  is  afforded  unscrupu- 
lous manufacturers  of  ice  cream  to  palm  off 
upon  the  public  a  much  cheaper  and  infe- 
rior article  for  a  higher  quality,  at  the  price 
of  the  better  and  more  costly  product. 

There  seems  to  be  no  serious  controversy 
between  counsel  for  either  side  in  regard  to 
many  of  the  fundamental  propositions  of 
law  involved,  but  they  agree  that  the  diffi- 
culty lies  in  their  application.  Defendants 
concede  the  validity  of  the  police  power  in 
its  fullest  extent;  admit  that  it  is  within 
the  power  of  the  legislature  to  enact  laws 
for  the  purpose  of  preventing  fraud  in  the 
sale  of  food  products;  that  ordinarily  the 
propriety  of  passing  an  act  of  this  char- 
acter is  a  question  for  the  determination  of 
the  legislature;  that  there  are  many  re- 
straints to  which  every  person  is  necessarily 
subject  for  the  common  good;  and  that  laws 
enacted  under  the  police  power  to  promote 
such  purpose  may  be  sustained,  although 
they  interfere,  to  some  extent,  with  the  lib- 
erty of  the  citiEcn  and  the  freedom  of  con- 
tract. On  the  other  hand,  it  is  conceded  by 
the  state  that  such  laws,  to  be  valid,  and 
within  the  police  power,  must  not  be  arbi- 
trary or  capricious,  but  reasonable,  and 
have  a  reasonable  relation  to  the  object  to 
be  accomplished.  Such  concessions  render 
*  it  unnecessary  for  us  to  discuss  at  length 
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flome  of  the  points,  or  to  review  the  many 
cases  cited. 

It  is  said  by  counsel  for  appellees  that  the 
only  debatable  ground  in  the  case  is  wheth- 
er this  statute  comes  within  the  police  pow- 
er as  a  measure  tending  to  prevent  the  lia- 
bility to  fraud  and  deception;  that  this  is 
the  real  question.  Tlie  wisdom  or  expedi- 
ency of  such  a  measure  is  not  for  the  deter- 
mination of  the  court. 

The  presumptions  are  in  favor  of  the 
exercise  of  the  power  in  the  enactment.  We 
are  to  overthrow  the  act,  if  at  all,  only 
when  it  violates  the  Constitution  "clearly, 
palpably,  plainly,  and  in  such  manner  as 
to  leave  no  reasonable  doubt.''  The  ques- 
tion is  whether  there  is  any  reasonable 
ground  upon  which  the  legislature,  acting 
within  its  conceded  powers,  could  pass  such 
a  law  as  that  now  in  question.  The  courts 
have  not  attempted  to  accurately  define  the 
limit  of  the  police  power,  nor  is  it  advisable 
to  do  so,  because  of  changing  conditions. 
The  power  is  broad,  but  subordinate  to  the 
Constitution.  The  courts  may,  and  will* 
interfere  in  a  proper  case,  where  the  legis- 
lature has  clearly  exceeded  the  constitution- 
al limitations.  It  is  not  enough  that  the 
case  is  a  doubtful  one.  Though  we  might 
be  of  the  opinion  that  an  8  per  cent  or  some 
other  standard  should  have  been  established, 
stvU  we  ought  not  to  interfere  with  the 
standard  fixed  by  the  legislature,  unless 
such  standard  is  clearly  arbitrary  and  un- 
reasonable. We  shall  not  take  the  space 
to  give  definitions  of  police  power.  The 
question  is  discussed  at  length  in  the  fol- 
lowing, among  other,  of  our  own  cases: 
McGuire  v.  Chicago,  B.  &,  Q.  R.  Co.  131 
Iowa,  340,  354,  33  L.ILA.(N.S.)  706,  108  N. 
W.  002;  State  v.  Schlenker,  112  Iowa,  642, 
61  L.R.A.  347,  84  Am.  St.  Rep.  360,  84  N.  W. 
608 ;  State  v.  Armour  Packing  Co.  124  Iowa, 
323,  100  N.  W.  69,  2  Ann.  Cas.  448. 

It  is  not  claimed  by  either  side,  as  we 
understand  it,  that  the  act  in  question  is 
a  health  law.  The  claim  of  the  state  is 
that  the  purpose  of  the  legislature  was  to 
prevent  the  perpetration  of  fraud  upon  the 
public. 

The  public  welfare  embraces  a  variety 
of  interests  calling  for  public  care  and  con- 
trol. These  are:  "The  primary  social  in- 
terests of  safety,  order,  and  morals,  eco- 
nomic interests,  and  nonmaterial  and  polit- 
ical interests."  Freund,  Pol.  Power,  §§9, 
15. 

The  claim  here  is  that  the  act  fixing  a 
standard  for  ice  cream  deals  with  economic 
interests,  the  purpose  being,  as  already  stat- 
ed, to  prevent  fraud.  It  was  said  in  one  of 
the  milk  cases  (State  v.  Schlenker,  112 
Iowa,  642,  61  L.R.A.  347,  84  Am.  St.  Rep. 
360,  84  N.  W.  698) :  "It  is  not  enough  to 
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show  that  delendaat  did  not  intend  to  de- 
fraud, or  that  the  milk  he  sold  was  whole- 
some. .  .  .  It  is  enough  that  adultera- 
tion such  as  prescribed  by  thcL  statute  may 
defraud  or  prove  deleterious  to  the  public 
health  or  comfort.  The  legislature  may  well 
determine  that  the  adulteration  of  milk 
tends  to  facilitate  vicious  practices,  and  that 
it  ought  to  be  prohibited." 

Laws  tending  to  prevent  fraud  and  to  re- 
quire honest  weights  and  measures  in  the 
transaction  of  business  have  been  frequent- 
ly sustained  in  the  courts.  McLean  v.  Ar- 
kansas, 211  U.  S.  539,  660,  63  L.  ed.  316,  320, 
29  Sup.  Ct.  Rep.  206. 

The  Constitution  does  not  secure  to  any 
one  the  privilege  of  defrauding  the  public. 
Plumley  v.  Massachusetts,  166  U.  S.  461, 
479,  39  L.  ed.  223,  220,  6  Inters.  Com.  Rep. 
690,  16  Sup.  Ct.  Rep.  164. 

As  bearing  upon  the  question  as  to  wheth- 
er this  statute,  fixing  a  certain  standard 
for  ice  cream,  is  so  manifestly  arbitrary  and 
unreasonable  as  that  the  legislature  was  not 
justified,  under  the  police  power,  in  enact- 
ing it,  and  whether  fraud  might  have  been 
practised  upon  the  public  in  the  sale  of 
ice  cream,  we  should  here  refer  to  condi- 
tions and  name  of  the  facts  which  we  ought 
to  presume  were  known  to  the  legislature 
when  the  statute  was  enacted*  We  say  this 
because  some  of  the  facts  and  conditions 
called  to  our  attention  existed  and  were  of 
more  or  less  notoriety  at  the  time  of  the 
passage  of  this  law.  We  are  asked  to  con- 
sider these  facts  and  conditions  for  the  pur- 
pose of  determining  whether  the  act  is  so 
manifestly  arbitrary  and  unreasonable  as  to 
require  us  to  hold  it  invalid. 

If,  under  any  possible  state  of  facts,  the 
act  would  be  constitutional  and  valid,  the 
court  is  found  to  presume  that  such  condi- 
tions existed;  whether  a  state  of  facts  ex- 
isted which  called  for  the  enactment  of  this 
legislation  was  for  the  determination  of  the 
legislature.  McGuire  v.  Chicago,  B.  &  Q. 
R.  Co.  supra. 

An  authority  is  cited  to  the  effect  that, 
when  a  question  of  fact  is  debated,  or  de- 
batable, and  the  extent  to  which  a  consti- 
tutional limitation  goes  is  affected  by  the. 
truth  in  respect  to  that  fact,  the  court  will 
take  judicial  cognizance  of  all  matters  of 
general  knowledge,  and  will  consider  ex- 
pressions of  opinion  from  other  than  judi- 
cial sources  given  by  those  qualified  by  their 
skill  and  experience  to  express  such  opin- 
ions. Muller  V.  Oregon,  208  U.  S.  412,  52 
L.  ed.  551,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  957. 

Just  how  far  we  should  go  in  regard  to 
such  matters,  where,  as  in  this  case,  the 
decision  was  on  demurrer,  we  need  not  de- 
termine, for  the  reason  that  we  are  asked 
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by  both  ftidcs,  without  objeetum  from  either, 
to  consider  dqpositioDB  taken  for  use,  had 
the  caae  been  tried  on  the  merits,  reports, 
trade  journals,  cookbooks  containing  a  great 
many  formulas  for  making  ice  cream,  cir- 
culars, and  the  like.  These  have  been  ab- 
stracted and  certified.  We  shall  not  attempt 
to  set  out  all  these  matters,  but  enough  to 
illustrate  in  a  general  way  the  points  made. 

It  appears  that  in  seventeen  states  the 
standard  fixed  for  ice  cream  to  be  sold  is 
14  per  cent;  five  states  have  fixed  the 
standards  at  12  per  cent  butter  fat,  the  same 
as  our  own;  but  five  states  which  have  legis- 
lated have  a  lower  standard  than  Iowa. 
The  Federal  government  fixes  the  standard 
for  lee  cream  at  14  per  cent.  It  should  be 
said,  as  to  the  14  per  cent  standard  fixed 
by  the  Federal  government,  that  it  is  not 
claimed  that  such  standard  has  been  fixed  by 
law,  but  by  the  United  States  Department 
of  Agrieulture.  But,  even  though  not  law, 
it  would  be  a  circumstance  proper  to  be 
considered  as  the  opinion  of  that  depart- 
ment. The  l^slature  would  not  be  bound 
entirely  by  the  conflicting  opinion  of  any 
of  the  persons  we  shall  refer  to.  From  theso 
documents  it  appears  that  there  is  a  differ- 
ence of  opinion  as  to  the  advisability  of  es- 
tablishing a  standard  for  ice  cream,  or,  if 
it  is  established,  the  per  cent  of  butter  fat 
the  product  should  contain.  Some  think  a 
high  standard  of  butter  fat  is  injurious  to 
health,  especially  for  children  and  invalids; 
others  object  to  high  butter  fat  contents 
during  the  summer  months  on  account  of 
the  shortage  in  the  supply.  It  is  contend- 
ed by  some  that  ice  cream  should  be  mo'le 
from  cream,  sugar,  and  flavor  solely.  An 
article  in  a  trade  journal  says:  "Commis- 
sioners have  agitated  a  high  butter  fat 
standard,  and  we  have  the  significant  con- 
troverting fact  that  nowhere  is  there  a  ^reat 
ice  cream  business  built  up  on  a  high  butter 
fat  formula.  The  ice  cream  manufacturers 
know  what  the  public  wants.  It  docs  not 
want  an  overrich  product  because  it  cannot 
eat  enough  of  it." 

The  same  article  states:  ''The  moral  sup- 
port of  the  dairyman,  the  creamery  men, 
and  the  cheese  manufacturer  and  the  milk 
dealer  in  these  matters  will  help  greatly. 
They  have  only  to  remember  that,  when  the 
ice  cream  man  cuts  his  butter  fat  content, 
he  adds  condensed,  and  that  one  is  about 
as  valuable  as  the  other,  if  anything,  con- 
densed is  more  valuable  because  it  allows 
the  use  of  all  the  milk." 

Large  manufacturers  of  ice  cream  from 
different  parts  of  the  country  gave  testi- 
mony, and  gave  their  opinions  from  their 
standpoint.  They  state  that  they  would  not 
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attempt  to  define  ice  cream,  because  it 
covers  a  large  number  of  frozen  substances; 
that  there  is  an  unlimited  number  of  formu- 
las; cream  should  be  a  part  of  the  mix,  the 
same  as  sugar  or  fiavor.  When  condensed 
miflc  is  used,  the  purpose  is  to  add  solids, 
thereby  giving  the  cream  better  body.  Th«j 
purpose  of  the  cream  is  to  add  to  the  flavor 
and  to  add  to  the  body.  The  largest  dealers 
in  the  United  States  are  not  so-called  high 
butter  fat  men;  butter  fat  is  not  the  best 
solid  to  provide  body  for  ice  cream;  there 
are  manufacturers  who  make  a  high  butter 
fat  ice  cream,  and  cater  only  to  exclusive 
trade,  and  get  a  long  price  for  it. 

One  witness  says:  "Speaking  in  a  com- 
mercial sense,  I  do  not  believe  raising  the 
standard  to  12  per  cent  would  materially 
affect  the  price  of  ice  cream.  It  would  di- 
minish the  amount  of  other  solids  which 
would  be  put  in  it;  the  milk  producerb' 
skim  milk  would  go  to  waste.  The  use  of 
condensed  milk  has  very  much  increased 
during  the  last  few  years,  because  of  the 
increased  demand  for  ice  cream,  and  the 
extensive  use  of  milk  solids  in  ice  cream. 
Millions  of  gallons  of  skim  milk  used  to  be 
thrown  away  which  is  now  converted  into 
condensed  milk,  and  there  is  a  ready  market 
for  it.  My  experience  is  that  the  public 
prefers  8  per  cent  ice  cream  to  12  per  cent. 
The  8  per  cent  standard  was  arrived  at  in 
Illinois  by  a  commission  which  investigated 
the  matter  and  arrived  at  the  standard  of 
8  per  cent.  I  do  not  think  there  should  be 
any  standard  at  all." 

Other  witnesses  gave  similar  testimony, 
One  manufacturer  of  many  years'  experience 
says  that  years  ago  ice  cream  would  test  so 
low  in  butter  fat  that  you  would  not  know 
how  to  find  it;  that  it  was  then  made  out 
of  milk,  eggs,  and  cornstarch,  but  that  later 
''we  enlarged  the  butter  fat  in  it."  He  says 
that  the  man  who  makes  high  butter  fat  ice 
cream  will  have  to  demand  more  money  for 
it;  that  normal  butter  fat  ice  cream  runs 
from  6  per  cent  to  10  per  cent;  that  the 
per  cent  of  butter  fat  has  no  relation  to  its 
wholesomeness. 

Defendants  show  that  consumers  would 
eat  a  less  quantity  of  ice  cream  which  is 
rich  in  butter  fat.  This  would  decrease 
the  consumption  by  the  public,  and  the  out- 
put and  profits  of  the  manufacturers,  lliis 
would  not,  perhaps,  be  a  reason  for  fixing 
a  standard,  but  may  bear  on  the  motive  of 
those  who  oppose  it,  and  affect  their  claims 
as  to  whether  the  standard  is  unreasonable. 
As  stated,  there  are  many  formulas  for  mak- 
ing ice  cream.  Here  is  one:  "\'anilla  ice 
cream  without  cream  or  milk.  One  vanilla 
bean,  8  gills  of  syrup  at  20  degrees,  18  egg 
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yolks.  (To  be  cooked  and  frozen.)  Then 
work  in  a  meringue  made  of  2  egg  whites 
and  i  lb  of  sugar." 

It  is  shown  that  the  cost  to  manufacture 
ice  cream  containing  20  per  cent  butter  fat 
is  45  cents  per  gallon;  containing  7.7  per 
cent,  29  cents;  and  that,  where  condensed 
milk  is  used  and  the  product  contains  1.9 
per  cent  butter  fat,  the  cost  is  15^  cents  per 
gallon. 

We  have  set  out  these  matters  somewhat 
in  detail  for  the  purpose  of  showing  that 
the  consumer  may  be  defrauded,  and  as 
showing  the  propriety  or  necessity  for  fix- 
ing a  standard,  or,  rather,  to  show  that  the 
legislature  might  properly  so  determine. 
W^e  quote  at  some  length  from  one  of  the 
documents    submitted : 

'*Ice  cream  is  one  of  the  delights  of  the 
food  adulterator,  for  ice  cream  is  a  mix- 
ture of  various  things  in  which  each  one 
more  or  less  loses  its  identity.  The  adul- 
terator is  able,  therefore,  to  inject  all  man- 
ner of  inferior,  and  often  dangerous,  cheap- 
eners  into  his  product,  and  to  compete  suc- 
cessfully with  the  honest  manufacturer  who 
makes  clean,  wholesome  ice  cream. 

''The  honest  ice  cream  maker  to-day  is 
working  at  a  decided  disadvantage  when  he 
is  obliged  to  compete  with  the  dishonest  one, 
since  the  dishonest  one  need  not  label  his 
product  so  that  the  ingredients  will  be 
shown  to  the  consumer,  or  even  to  the  re- 
tailer. This  fact  was  strikingly  shown  at  a 
recent  meeting  of  ice  cream  manufacturers 
in  New  York,  at  which  one  man  present  de- 
clared that  it  was  impossible  for  a  competi- 
tive ice  cream  maker  to  be  honest.  This 
man  asserted,  and  with  much  reason,  that 
there  were  three  things  that  make  manu- 
facturers dishonest.  These  three  things 
were  the  Federal  government  and  the  state 
and  municipal  departments  of  health,  all 
of  which  encourage  the  dishonest  manufac- 
turer at  the  expense  of  the  honest  one.  As  a 
basis  of  his  argument,  this  man  presented 
three  formulas  for  making  commercial  ice 
cream  which  speak  for  themselves.  Here 
they  are: 

"Formula  No.  1. 

''Sells  to  retailer  at  $1.25  per  gallon. 

11  quarts  40  per  cent  of  cream  at  45c  $4.95 

5  quarts  grade  B  milk  at  6^c 33 

4  quarts  condensed  milk  at  20c 80 

9  pounds  sugar   .45 

4  ounces  extract 40 


« 


$6.93 


"WTien  expanded  by  freezing,  this  quanti- 
ty of  ingredients  produces  forty  quarts  of 
ice  cream,  containing  20  per  cent  butter  fat, 
at  a  cost  of  lees  than  80  cents  per  gallon. 
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Formula  No.  2. 


"Sells  to  retailer  at  90  cents  per  gallon. 

3  quarts  40  per  cent  cream  at  4dc  . . 
13  quarts  grade  B  milk  at  6^c 

4  quarts  condensed  milk  at  20c  .... 

4  ounces  gelatin  at  24c  per  lb 

4  ounces  extract 

7^  pounds    sugar    


$1.35 

.85 
.80 
.06 
.40 
.38 

$3.84 


"These  ingredients,  expanded  by  freezing, 
yield  forty  quarts  of  ice  cream,  containing 
7i  per  cent  butter  fat,  at  a  cost  of  38  cents 
a  gallon. 

"Formula  No.  3. 

10  gallons  of  condensed  milk $8.00 

10  gallons  grade  B  milk 2.60 

60  gallons    plain    water     0.00 

4  pounds  gelatin  at  20c 80 

Color    01 

Flavor    1.00 

60  pounds  sugar  at  5c 3.00 

$15.41 

"These  ingredients,  expanded  by  freezing, 
yield  one  hundred  twenty  gallons  of  *ice 
cream,  at  a  cost  of  13  cents  a  gallon. 


i(^ 


'What  the  ice  cream  makers,  and  consum- 
ers as  well,  need  is  the  creation  of  ice  cream 
standards  and  laws  which  would  compel  tlie 
manufacturers  who  make  'cheap'  ice  cream 
to  correctly  label  their  product.  A  law  is 
needed  in  New  York  and  other  places  which 
will  state  how  much  butter  fat  must  be  con- 
tained in  ice  cream  before  it  can  be  called 
ice  cream,  and  which  will  prevent  the  use 
of  gelatin  reeking  with  millions  of  bacteria 
and  of  coal  tar  dyes,  unless  these  ingredi* 
ents  are  labeled. 

"Ice  cream  is  a  commercially  manufactur- 
ed commodity,  and  as  such  should  be  ade- 
quately regulated  by  the  health  authorities, 
both  for  the  benefit  of  the  honest  manufac- 
turers and  the  innocent  consumers." 

Notwithstanding  these  conflicting  opin- 
ions, it  was  a  question  for  the  legislature  to 
say  whether  this  legislation  was  called  for. 
The  legislature  was  not  compelled  to  take 
the  view  of  either  those  who  favor  or  op' 
pose  a  standard.  Taking  one  view  of  it^ 
conditions  were  such  as  to  clearly  sustain 
the  action  of  the  legislature.  We  are  not 
entirely  satisfied  that  this  would  not  be  so 
if  conditions  were  as  claimed  by  the  defend- 
ants. We  are  not  to  say,  and  do  not,  of 
course,  determine,  that  these  defendants,  or 
the  association  appearing  in  argument,  or 
any  particular  person,  is  or  has  been  guilty 
of  any  fraud  or  deception.  The  question  is 
whether,  without  a  standard,  dishonest  or 
unscrupulous  manufacturers  may  do  so.    It 
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is  Bot  practicable  by  any  ordinary  inspec- 
tion for  the  purchAfler  to  distinguish  cheap- 
er, low  grade  ice  cream  from  the  better 
quality.  Because  of  this,  it  is  apparent 
from  the  matters  which  we  have  detailed 
that  an  opportunity  is  afforded  for  decep- 
tion by  selling  an  inferior  quality  of  ice 
cream  at  the  price  of  a  better  or  more  ex- 
pensive grade.  This  was  the  case  in  the 
sale  of  oleomargarin.  State  v.  Armour 
Packing  Co.  124  Iowa,  328,  100  N.  W.  59, 
2  Ann.  Cas.  448.  In  this  respect  it  differs 
from  the  case  of  Frost  v.  Chicago,  178  111. 
250,  49  L.R.A.  657,  69  Am.  St.  Rep.  301,  52 
N.  £.  869,  where  it  was  held  that  a  person 
who  is  ordinarily  careful  and  intelligent 
could  not  be  deceived  by  a  netting  covering 
for  baskets  of  fruit.  In  such  case  the  pur- 
chaser could  still  see  and  know  what  he  was 
buying. 

The  purpose  of  the  act  in  question  was 
to  prevent  just  such  deception  and  fraud 
as  would  be  possible  without  a  standard,  and 
it  seems  to  us  it  cannot  be  seriously  claimed 
Ihat  the  statute  will  not  accomplish  the 
end  sought. 

It  is  said  by  defendants  that  they  arc 
deprived  of  the  right  to  sell  their  product 
if  it  contains  a  less  per  cent  of  butter  fat 
than  that  prescribed  by  the  statute,  and  that 
the  sale  of  such  is  entirely  prohibited.  This, 
wc  think,  is  an  assumption  not  warranted. 
They  may  sell  it  for  what  it  really  is.  Pos- 
sibly it  would  sell  as  readily  if  it  is  named 
and  sold  as  frozen  skim  milk;  if  not,  this 
would  be  an  additional  argument  for  pro- 
hibiting the  sale  of  so-called  ice  cream  made 
from  evaporated  skim  milk  as  ice  cream. 

The  state  contends  that  evevj  point  in 
this  case  is  decided  against  the  contentions 
of  defendants  in  State  v.  Schlenker,  112 
Iowa,  642,  51  L.R.A.  347,  84  Am.  St.  Rep. 
360,  84  N.  W.  698,  and  State  v.  Snow,  81 
Iowa,  642,  11  L.R.A.  355,  47  N.  W.  777. 
They  are  very  closely  in  point. 

The  only  case  called  to  our  attention,  in 
which  the  question  of  fixing  a  standard  for 
ice  cream  was  decided,  is  Rigbers  v.  At- 
lanta, 7  Ga.  App.  411,  66  S.  E.  991.  In  that 
case,  under  an  ordinance,  the  prohibition 
was  not  against  selling  ice  cream  of  less 
than  the  prescribed  percentage  as  ice  cream, 
but  against  aellii^  it  at  all.  The  provi- 
Bion  ol  the  ordinance  is:  "Ice  cream  sold 
or  kept  for  sale  must  contain  at  least  10 
per  cent  butter  fats,  for  fruit  ice  cream, 
and  12  per  cent  for  plain  ice  cream."  Un- 
der this  ordinance,  ice  cream  could  not  be 
Bold  or  kept  for  sale  unless  it  contained  the 
required  per  cent  of  butter  fat.  As  already 
stated,  our  statute  does  not  prohibit  the 
sale  of  such  product. 

In  the  Georgia  case  the  court  said:  ''It 
might  be  permissible  to  say  that  the  term 
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*ice  cream' 


.  .  .  should  relate  only  ich 
ice  cream  of  a  certain  prescribed  richness 
and  that  whoever  sold  ice  cream  of  poorer - 
quality  should,  either  by  calling  it  under 
some  other  name,  or  by  indicating  on  the 
vessel  in  which  it  is  delivered,  or  otherwise, 
disclose  the  inferiority  of  its  quality," — tlnia 
recognizing  the  distinction  which  we  make 
between  that  ordinance  and  our  statute,  and 
holding  that  the  sale  of  ice  cream  may  be- 
regulated  by  fixing  a  standard.  Our  stat- 
ute fixes  a  standard  for  ice  cream,  and  pro- 
hibits the  sale  of  anything  else  as  ice  cream; 
but  the  sale  of  a  product  formerly  known 
as  ice  cream,  but  containing  a  lower  per 
cent  of  fat  than  that  prescribed  by  the  stat- 
ute, is  not  prohibited.  It  may  be  sold  for 
what  it  is.  It  may  be  sold  under  some  other 
name,  and  the  consumer  will  not  be  de- 
ceived, for  he  now  knows  that  when  he  buys 
ice  cream  he  is  getting  an  article  contain- 
ing a  certain  per  cent  of  butter  fat,  and 
that  this  may  not  be  so  if  he  buys  some- 
thing not  as  ice  cream,  but  as  something 
else. 

Defendant's  sav  their  case  comes  within 
the  doctrine  of  People  v.  Marx,  09  N.  Y.  ' 
377,  52  Am.  Rep.  34,  2  N.  E.  29.  This  must 
be  on  the  erroneous  assumption  that  the 
Iowa  statute  prohibits  absolutely  the  sale 
of  their  product  if  it  contains  less  than  the 
specified  per  cent  of  fat.  The  Xew  York 
statute  referred  to  in  the  Marx  Ca<«e  did 
prohibit  the  sale  of  oleomargarin,  which  was 
shown  to  be  a  wholesome  article,  and  not 
injurious,  and  the  statute  was  held  invalid. 
That  statute  was  amended  so  as  to  regulate 
the  sale,  and  held  valid  in  People  v.  Arens- 
berg,  105  N.  Y.  128,  59  Am.  Rep.  483,  11 
N.  £.  277.  As  amended,  the  statute  was 
entitled,  "An  Act  to  Prevent  Deception  in 
the  Sale  of  Dairy  Products,"  etc.  It  pro- 
hibited: (1)  The  manufacturer  out  of  any 
animal  fat,  or  animal  or  vegetable  oils  not 
produced  from  unadulterated  milk,  or  cream 
from  the  same,  of  any  product  in  imita- 
tion or  semblance  or  designed  to  take  the 
placie  of  any  natural  butter  produced  from 
milk,  etc.;  (2)  mixing,  compounding  witli, 
or  adding  to  milk,  cream,  or  butter,  any 
acids  or  other  deleterious  substances,  or 
animal  fats,  etc.,  with  design  or  intent  to 
produce  any  article  in  imitation  or  sem- 
blance of  natural  butter;  (3)  selling,  or 
keeping,  or  offering  for  sale,  any  article 
manufactured  in  violation  of  the  provisions 
of  the  section. 

The  defendant  was  convicted  of  selling  the 
article  manufactured  in  violation  of  the  pro* 
visions  of  the  act.  The  court  said:  ^'As- 
simiing,  as  is  claimed,  that  butter  made 
from  animal  fat  or  oil  is  as  wholesome, 
nutritious,  and  suitable  for  food  as  dairy 
butter,  that  it  Is  composed  of  the  same  ele- 
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ments,  and  is  substantially  the  same  article, 
except  as  regards  its  origin,  and  that  it  is 
cheaper,  and  that  it  would  be  a  violation 
of  the  constitutional  rights  and  liberties  of 
the  people  to  prohibit  them  from  manufact- 
uring or  dealing  in  it,  for  the  mere  purpose 
of  protecting  the  producers  of  dairy  butter 
against  competition,  yet  it  cannot  be  claimed 
that  the  producers  of  butter  made  from 
animal  fats  or  oils  have  any  constitution- 
al right  to  resort  to  devices  for  the  purpose 
of  making  their  product  resemble  in  ap- 
pearance tlie  more  expensive  article  known 
as  dairy  butter,  or  that  it  is  beyond  the 
power  of  the  legislature  to  enact  such  laws 
lis  they  may  deem  necessary  to  prevent  the 
simulated  article  being  put  upon  the  market 
in  such  a  form  and  manner  as  to  be  calculat- 
ed to  deceive.  If  it  possesses  the  merits 
which  are  claimed  for  it,  and  is  innocuous, 
those  making  and  dealing  in  it  should  be 
protected  in  the  employment  of  liberty  in 
those  respects,  but  they  may  legally  be  re- 
quired to  sell  it  for,  and  as  what  it  actually 
is,  and  upon  its  own  merits,  and  are  not 
entitled  to  the  benefit  of  any  additional 
market  value  which  may  be  imparted  to  it 
by  resorting  to  artificial  means  to  make  it 
resemble  dairy  butter  in  appearance.  It 
may  be  butter,  but  it  is  not  butter  made 
from  cream,  and  the  difference  in  cost  or 
market  value,  if  no  other,  would  make  it 
a  fraud  to  pass  off  one  article  for  the  other." 

Re  Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636, 
is  cited.  In  that  case  the  statute  purported 
to  be  an  act  to  improve  the  public  health 
by  prohibiting  the  manufacture  of  cigars 
in  tenement  houses.  It  was  held  that  it  was 
not  a  health  law;  tliat  cigar  making  had  no 
relation  to  the  health  of  the  public;  and 
that  the  act  was  not  Intended  to  protect 
the  health  of  the  occupants  of  the  tenement. 
In  that  case  it  was  held,  and  the  proposition 
is  not  disputed  by  the  state,  that  the  consti- 
tutional guaranty  that  no  person  shall  be 
deprived  of  his  property  without  due  process 
of  law  may  be  violated  without  physical 
taking  of  property  for  public  or  private*  use, 
and  that  any  law  which  destroys  it  or  its 
value,  or  takes  away  any  of  its  essential 
attributes,  deprives  the  owner  of  his  prop- 
erty. 

People  V.  Biesecker,  169  N.  Y.  63,  67 
L.R.A.  178,  88  Am.  St.  Rep.  634,  61  N.  E. 
990,  is  also  cited.  It  was  there  held  that 
the  statute  under  consideration  could  not  be 
justified  as  an  exercise  of  power  to  prevent 
fraud  or  imposition  on  buyers  and  consum- 
ers. 

We  have  referred  to  these  New  York 
cases  more  fully  than  necessary,  perhaps, 
but,  because  of  the  claim  made  for  the  Marx 
Case,  we  have  thought  it  proper  to  refer 
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briefly  to  the  others  as  welL  The  Mane 
Case  is  cited  and  distinguished  in  State  v. 
Snow,  81  Iowa,  642,  11  L.R.A.  366,  47  N. 
W.  777. 

In  Schmidinger  v.  Chicago,  226  U.  S.  678, 
67  L.  ed.  364,  33  Sup.  Ct.  Rep.  182,  Ann. 
Cas.  1914B,  284,  it  was  held  that  a  city  ordi- 
nance fixing  the  weight  of  the  standard  loaf 
of  bread  to  be  sold  in  the  city,  and  pro- 
hibiting the  making  or  selling  of  loaves 
not  up  to  the  weight  of  the  standard  loaf, 
is  not  such  an  unreasonable  and  arbitrary 
exercise  of  the  police  power  as  to  render 
the  ordinance  void  under  the  Constitution, 
prohibiting  the  taking  of  property  without 
due  process.  It  was  shown  in  that  ceum 
that  there  was  a  considerable  demand  for 
loaves  of  different  size,  and  that  so  fixing 
the  size  produced  some  inconvenience.  The 
ordinance  was  sustained,  upon  the  theory 
that  it  tended  to  prevent  fraud  in  the  sale 
of  bread.  The  court  said:  ^'Furthermore, 
laws  and  ordinances  of  tlie  character  of  the 
one  here  under  consideration  and  tending  ti> 
prevent  frauds,  and  requiring  honest  weights 
and  measures  in  the  sale  of  articles  of  gen- 
eral consumption,  have  long  been  considered 
lawful  exertions  of  the  police  power."  And 
that  "this  court  has  had  frequent  occasion 
to  declare  that  there  is  no  absolute  freedom 
of  contract.  The  exercise  of  the  police  pow- 
er fixing  weights  and  measures  and  stand- 
ard sizes  must  necessarily  limit  the  freedom 
of  contract  which  would  otherwise  exist. 
Such  limitations  are  constantly  imposed  uxi- 
on  the  right  to  contract  freely,  because  of 
restrictions  upon  that  right  deemed  neces- 
sary in  the  interest  of  general  welfare." 
And  that  "so  long  as  such  action  has  a  rea- 
sonable relation  to  the  exercise  of  the  power 
belonging  to  the  local  legislative  body,  and 
is  not  so  arbitrary  or  capricious  as  to  be 
a  deprivation  of  due  process  of  law,  free- 
dom of  contract  is  not  interfered  with  in  a 
constitutional  sense." 

That  tlie  legislatures  of  the  states  may 
in  the  exercise  of  the  police  power  regulate 
a  lawful  business,  see  Barrett  v.  Indiana, 
229  U.  S.  26,  67  L.  ed.  1050,  33  Sup.  Ct 
Rep.  692. 

The  following  cases  may  be  cited  as  bear- 
ing upon  the  proposition  that  the  legisla- 
ture, under  its  police  power,  may  enact 
laws  for  the  purpose  of  preventing  fraud  in 
the  sale  of  food  products:  State  v.  Camp- 
bell, 64  N.  H.  402,  10  Am.  St.  Rep.  419,  13 
Atl.  585;  Board  of  Health  v.  Vandruens,  77 
N.  J.  L.  443,  72  Atl.  125;  People  v.  Bowen, 
182  N.  Y.  1,  74  N.  E.  489;  Chicago  v. 
Bowman  Dairy  Co.  234  111.  294,  17  L.R.A. 
(N.S.)  684,  123  Am.  St.  Rep.  100,  84  N. 
E.  913,  14  Ann.  Cas.  700;  People  v.  Worden 
Grocer  Co.  118  Mich.  604,  77  N.  W.  315; 
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State  V.  Creeeent  Creamery  Co.  83  Minn. 
284,  64  L.R^.  466,  85  Am.  St.  Rep.  464,  86 
N.  W.  107. 

All  points  raised  by  the  demurrers  have 
been  noticed.  We  are  of  opinion  that  the 
statute  is  within  the  police  power  of  the 
state,  and  is  not  unreasonable;  that  it  has 
a  reasonable  relation  to  the  object  to  be 
effected,  and  does  not  offend  against  either 
the  Federal  or  state  Constitution   in  any 


of  the  particulars  m^itioaed.     It  loUows 
that  the  court  erred  in  sustaining  the  de- 
murrers. 
Both  cases  arc  reversed  and  remanded. 

The  Justices  all  concur. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  December  4,  1916,  212  U.  S. 
153,  61  L.  ed.  — ^  37  Sup.  Ct.  Rep.  28. 


Annotatioii — ^Regulations  a£Fectiiig  ice  cream. 


A  case  similar  to  State  v.  Hutchinson 
Ice  Cr£am  Co.  ante,  198,  arose  in 
Pennsylvania  under  a  statute  providing 
'*no  ice  cream  shall  be  sold  within  the 
state  containing  less  than  8  per  centum 
of  butter  fat,  except  where  fruits  or  nuts 
are  used  for  the  purpose  of  flavoring 
when  it  shall  not  contain  less  than  6 
per  centum  of  butter  fat,"  and  the  valid- 
ity of  the  statute  was  sustained,  al- 
though the  court  did  not  expressly  hold, 
as  did  the  court  in  State  v.  Hutchin- 
son Ice  Cream  Co.,  that  the  statute  did 
not  prohibit  the  sale,  under  some  other 
name  than  ice  cream  of  wholesome  prod- 
ucts formerly  sold  as  ice  cream,  which 
did  not  come  up  to  the  required  stand- 
ard. In  fact,  in  the  Pennsylvania  case 
the  court  said:  'It  is  not  a  successful 
denial  of  the  exercise  of  these  powers  to 
say  that  the  prohibited  article  is  whole- 
some and  not  injurious  to  the  consumer. 
The  wholesomeness  of  the  prohibited 
thing  will  not  render  the  act  unconstitu- 
tional. The  temptation  to  fraud  and 
adulteration  may  be  a  consideration 
leading  to  regpilative  or  prohibitive  leg- 
islation. If  it  were  not  so,  the  courts 
would  become  the  triers  of  the  expe- 
diency of  such  legislation,  and  the  au« 
thority  which  the  people  committed  to 
the  legislature  would  be  transferred  by 
judicial  action  to  the  courts."  Com.  v. 
Crowl  (1914)  246  Pa.  654,  91  AtL  922. 

Both  the  Hutchinson  Case  and  the 
Crowl  Case  were  appealed  to  the  United 
States  Supreme  Court,  and  considered 
together  in  a  single  opinion,  both  being 
affirmed,  the  court  taking  the  view  of  the 
Iowa  court,  that  the  acts  do  not  arbi- 
trarily prohibit  the  sale  of  a  large 
variety  of  wholesome  compounds  there* 
tofore  included  under  the  name  of  ice 
eream,  but  that  they  merely  prohibit  the 
sale  of  such  compounds  as  ice  cream. 
The  court  calls  attention  to  such  inter- 
pretation, placed  upon  the  Iowa  statute 
by  the  courts  of  that  state,  and  says  that 
L.R.A.1917B. 


it  cannot  assume,  in  the  absence  of  a 
definite  and  authoritative  ruling,  that 
the  supreme  court  of  Pennsylvania 
would  construe  the  law  of  that  state 
otherwise,  and  points  out  that  it  is  not 
called  upon  to  determine  whether  a  state 
may  in  the  exercise  of  police  power  pro- 
hibit the  sale  even  of  a  wholesome  prod- 
uct. (1916)  242  U.  S.  153,  61  L.  ed. 
— ,  37  Sup.  Ct.  Rep.  28. 

The  case  of  Rigbers  v.  Atlanta  (1910) 
7  Ga.  App.  411,  66  S.  E.  991,  which  is 
referred  to  in  State  v,  Hutchinson 
lOB  Crea^  Co.,  arose  under  a  statute 
which  provided  that  '4ce  cream  sold  or 
kept  for  sale  must  contain  at  least  10 
per  cent  butter  fat  for  fruit  ice  cream 
and  12  per  cent  for  plain  ice  cream;" 
this  ordinance  was  held  to  be  invalid,  the 
court  taking  the  view  that  it  amounted 
to  a  prohibition,  not  only  against  sell- 
ing ice  cream  of  less  than  the  pre- 
scribed percentage  as  ice  cream,  but 
against  selling  it  at  all,  and  recognizing 
that  it  might  be  permissible  to  say  that 
the  term  "ice  cream"  should  relate  only 
to  ice  cream  of  a  certain  prescribed  rich- 
ness, and  that  whoever  sold  ice  cream 
of  a  poorer  quality  should,  "either  by 
calling  it  under  some  other  name,  or  by 
indicating  on  the  vessel  in  which  it  is 
delivered,"  or  by  some  other  means,  dis- 
close the  inferiority  of  its  quality. 

While  the  ordinance  involved  in  the 
Rigbers  Case  differs  in  phraseology  from 
the  statutes  involved  in  the  other  two 
cases  considered  by  the  Supreme  Court, 
it  does  not  appear  that  this  is  to  any 
greater  extent  than  those  statutes  a  pro- 
hibition against  the  sale  of  products 
formerly  sold  as  ice  cream,  but  which 
do  not  come  up  to  the  standard  required 
by  the  ordinance,  under  some  other 
name;  but  such  distinction  seems  to  be, 
rather,  a  difference  of  interpretation, 
placed  upon  statutes  essentially  the 
same  by  different  courts,         B.  L,  S. 
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JULIA  A.  FRIEND,  Plff.  in  Err., 

V. 

SOUTHERN  STATES  LIFE  INSURANCE 

COMPANY. 


(—  Okla. 


160  Pac.  457.) 


Pleading  •—  policy  attached. 

1.  Where  an  action  is  brought  on  a  policy 
of  life  insurance,  and  a  copy  of  the  policy 
is  attached  to  the  petition  and  made  a  part 
thereof,  such  copy  should  be  considered  as 
a  part  of  the  petition  when  construing  the 
allegations  thereof  on  demurrer. 

For  other  oa^es,  see  Pleading,  J,  a  and  h, 
in  Dig.  1-52  W.  8. 

Insurance  —  life  —  duration  of  policy. 

2.  A  policy  of  life  insurance,  without  any 
qualifying  provisions,  is  not  a  contract  of 
insurance  for  a  single  year,  with  a  privilege 
of  renewal  from  year  to  year  by  paying  the 
annual  premiums.  It  is  an  indivisible  and 
continuous  contract  of  insurance  for  life, 
subject,  when  so  stipulated,  to  discontinu- 
ance and  forfeiture  for  nonpayment  of  any 
instalment  of  premium.  Such  premium  in- 
stalments are  not  intended  as  the  considera- 
tion for  the  respective  years  for  which  they 
are  paid,  but  each  instalment  is  part  con- 
sideration of  the  entire  insurance  for  life. 
For  other  cases,  see  Insurance,  III,  d,  2,  in 

Dig.  1^2  y,  S, 

Same  —  default  in  premium  —  effect. 

3.  The  consequence  of  a  default  in  pay- 
ment of  one  annual  premium,  due  under  an 
indivisible  and  continuous  contract  of  in- 
surance, is  determined  by  common-law  prin- 
ciples where  the  contract  does  not  otherwise 
provide. 

For  other  cases,  see  Insurance,  III,  h,  in 
Dig.  1-52  y.  8. 

Same  —  premium  -»  condition  prece- 
dent. 

4.  Ordinarily  the  payment  of  an  annual 
premium  on  a  policy  of  life  insurance,  after 
the  policy  has  become  effective  by  payment 
of  the  first  year's  premium,  is  not  a  con- 
dition precedent  to  the  continuance  of  the 
policy,  but,  on  the  contrary,  is  a  condition 
subsequent  only,  the  nonperformance  of 
which  may  incur  a  forfeiture  of  the  policy, 
or  may  not,  according  to  the  circumstances. 
For  other  oases,  see  Insurance,  III,  f,  2,  in 

Dig.  1-52  y,  8. 

Same  —  provision  of  policy. 

5.  A  clause  in  a  policy  of  life  insurance 
which  provides  only  that  ''this  policy  is  in- 
contestable after  one  year  from  date  of  the 
breach  of  any  of  the  provisions  thereof,  ex- 
cept failure  to  pay  premiums  as  required," 
and  which  further  provides  that  upon  pay- 

Headnotes  by  Shabp,  J. 

Note.  — For  effect  of  failure  to  pay 
periodical  premium  on  policy  of  life  insur- 
ance to  terminate  the  same  in  the  absence 
of  a  provision  for  forfeiture,  see  annotation 
following  this  case,  post,  214. 
L.R.A.1017B. 


ment  of  the  policy  the  company  may  deduct 
any  sum  or  sums  due  the  company,  does  not 
forfeit  the  policy  for  failure  to  pav  the 
annual  premium  when  due:  but  the  insur- 
ance continues  in  force,  subject  to  the  right 
of  the  company  to  terminate  it,  if  after 
due  notice  the  insured  shall  fail  to  pay  the 
premium  in  arrears  with  interest,  and  the 
further  right  to  retain  out  of  any  settle- 
ment arising  under  the  policy  the  unpaid 
premium  and  interest  thereon. 
For  other  cases,  see  Insurance,  III.  f,  2,  in 
Dig.  1-52  y.  8. 

Same  —  forfeiture  —  construction. 

6.  Forfeitures  are  looked  upon  by  the 
courts  with  ill  favor,  and  will  be  enWced 
only  when  the  strict  letter  of  the  contract 
requires  it.  On  the  question  of  forfeiture  of 
a  life  insurance  policy,  which  is  so  framed 
as  to  be  fairly  open  to  construction,  the 
view  should  be  adopted,  if  possible,  wbicii 
will  sustain  rather  than  forfeit  the  contract 
of  insurance. 
For  other  cases,  see  Insurance,  III.  f,  2,  in 

Dig.  1-52  y.  8. 

(October  10,  1916.) 

fpRROR  to  the  District  Court  for  Okla- 
j  homa  County  to  review  a  judgment  sus- 
taining a  demurrer  to  a  petition  filed  to  re- 
cover  the  amount  alleged  to  be  due  on  a  life 
insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bverest,  Smith,  A  Campbell 
and  Hunt  C.  Hill,  for  plaintiff  in  error: 

Forfeitures  are  not  favored,  and  where 
a  policy  is  capable  of  two  constructions^ 
that  one  is  to  be  adopted  which  gives  valid- 
ity to  the  policy. 

Germania  F.  Ins.  Co.  v.  Deckard,  3  Ind. 
App.  361,  28  N.  E.  868;  Hamann  v.  Nebras- 
ka Underwriters  Ins.  Co.  82  Neb.  429,  118 
N.  W.  65;  Kennedy  v.  Agricultural  Ins.  Co. 
21  S.  D.  145,  110*^ X.  W.  116;  Vance,  Ins. 
p.  227;  New  York  L.  Ins.  Co.  v.  Noble,  34 
Okla.  103,  45  L,R.A.(N.S.)  391,  124  Pac. 
612;  Nielsen  v.  Providence  Sav.  Life  Assur. 
Soc.  139  Cal.  332,  96  Am.  St.  Rep.  146,  73 
Pac.  168;  Stark  v.  John  Hancock  Mut.  L. 
Ins.  Co.  176  Mo.  App.  574,  159  S.  W.  758; 
McMaster  v.  New  York  L.  Ins.  Co.  183  U. 
S.  25,  46  L.  ed.  64,  22  Sup.  Ot.  Rep.  10: 
Allen  V.  St.  Louis  Ins.  Co.  85  N.  Y.  473; 
Union  Acci.  Co.  v.  Willis,  44  Okla.  578, 
L.RJ^.1915D,  358,  145  Pac.  812;  Taylor  v 
Insurance  Co.  of  N.  A.  25  Okla.  92,  138  Am. 
St.  Rep.  906,  105  Pac.  354;  Capital  Fire 
Ins.  Co.  V.  Carroll,  26  Okla.  286,  109  Pac. 
535;  Standard  Acci.  Ins.  Co.  v.  Kite,  37 
Okla.  305,  46  L.R.A.(N.S.)  986,  132  Pac. 
333. 

The  company,  having  agreed  to  give  Mr, 
Friend  extended  insurance  up  to  the  amount 
of  the  loan  value  of  his  policy,  cannot  es- 
cape that  agreement  by  reason  of  another 
clause  inserte'd  in  the  policy  for  regulating 
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the  terms  under  which  a  oaah  loan  may  be 
secured. 

United  States  L.  Ins.  Co.  t.  Ross,  169  111. 
476,  42  N.  E.  859;  Head  v.  New  York  U 
Ins.  Co.  241  Mo.  403,  147  S.  W.  827;  New 
York  L.  Ins.  Co.  v.  Van  Meter,  137  Ky.  4, 
136  Am.  St.  Rep.  282,  121  S.  W.  438;  Mu- 
tual Ben.  L.  Ins.  Co.  v.  O'Brien,  —  Ky.  — , 
116  S.  W.  750. 

Where  the  policy  contains  no  provision 
for  forfeiture  of  tlie  insurance  by  reason  of 
nonpayment  of  premium,  such  policy  does 
not  lapse  on  that  account.  It  continues  in 
force  xuitil  the  contract  is  terminated  by 
some  affirmatiTe  action;  and  if  the  insured 
dies  while  the  policy  is  thus  in  force,  not- 
withstanding the  failure  of  the  insured  to 
pay  one  or  more  premiums,  the  company 
will  be  required  to  pay  the  face  of  the  pol- 
icy, less  such  credit  as  it  may  be  entitled 
to  for  the  lapsed  premiums. 

Woodfin  V.  Asheville  Mut.  Ins.  Co.  61 
N.  C.  (6  Jones,  L.)  568;  26  Cyc.  850; 
19  Am.  &  Eng.  Enc.  Law,  p.  44;  Perry 
V.  Bankers'  L.  Ins.  Co.  47  App.  Div. 
667,  62  N.  Y.  Supp.  653;  McMaster  v. 
New  York  L.  Ins.  Co.  183  U.  S.  26,  4« 
Ij.  ed.  64,  22  Sup.  Ct.  Bep.  10;  Haas  v. 
Mutual  L.  Ins.  Co.  84  Neb.  682,  26  L.R.A. 
(N.8.)  747,  121  N.  W.  996,  19  Ann.  Cas. 
58;  Equitable  Life  Assur.  Soe.  ▼.  Golson, 
159  Ala.  608,  48  So.  1034;  Titlow  v.  Re- 
liance L.  Ins.  Co.  246  Pa.  608,  92  Atl.  747 ; 
Union  Cent.  L.  Ins.  Co.  v.  Morrow,  7  Ohio 
6.  k  C.  P.  Dec.  118;  Gniwell  v.  National 
Council,  K.  L.  S.  126  Mo.  App.  496,  104  S. 
W.  884;  New  York  L.  Ins.  Co.  v.  Statham, 
93  U.  S.  24,  28  L.  ed.  789,  19  Am.  Rep. 
512;  Nederland  L.  Ins.  Co.  v.  Meinert,  62 
C.  C.  A.  377,  127  Fed.  651;  Keeto^  v.  Na- 
tional Union,  —  Mo.  App.  — ,  182  S.  W. 
798;  Arkansas  Ins.  Co.  v.  Cox,  21  Okla. 
873,  20  L.R.A.(N.S.)  776,  129  Am.  St.  Rep. 
808,  98  Pac.  552. 

Where  any  form  of  notice  is  provided  for 
by  the  contract  from  the  company  to  the 
insured^  tliat  notice  must  be  given  before 
any  forfeiture  of  the  policy  can  be  insisted 
upon. 

Eddy  V.  Phflenix  Mut.  L.  Ins.  Co.  65  N. 
H.  27,  23  Am.  St.  Rep.  17,  18  Atl.  89; 
Meyer  v.  Knickerbocker  L.  Ins.  Co.  73  N. 
Y.  516,  29  Am.  Rep.  200;  Nail  v.  Provident 
Sav.  L.  Assur.  Soc.  —  Tenn.  — ,  54  S.  W. 
109;  Merriman  v.  K^stone  Mut.  Ben.  Asso. 
138  N.  Y.  116,  33  N.  E.  738. 

Messra.  Wilson,  TomerUn,  &  Bnck- 
holts,  for  defendant  in  error: 

Time  of  payment  of  premium  is  of  the 
essence  of  the  contract. 

2  Cooley,  Briefs  on  Ins.  p.  990;   Worth- 
ington  V.  Charter  Oak  L.  Ins.  Co.  41  Conn. 
372,  19  Am.  Rep.  496. 
L.R.A.1917B.  14 


Policies  eontaining  no  forfeiture  clauao 
for  failure  to  pay  premiums  are  void. 

Mutual  L.  Ina.  Co.  v.  Hill,  193  U.  S.  559, 
48  L.  ed.  794,  24  Sup.  Ct.  Rep.  588;  Lone  v. 
Mutual  L.  Ins.  Co.  83  Wash.  577,  74  Pac. 
689;  Union  Mut.  L.  Ins.  Co.  v.  Adler,  38 
Ind.  App.  630,  73  N.  E.  835,  76  N.  E.  1088. 

The  policy  was  suspended  if  not  for- 
feited. 

Washington  Mut.  F.  Ins.  Co.  v.  Rosen- 
berger,  84  Pa.  373. 

Sharp,  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  error  from  the  district 
court  of  Oklahoma  county,  and  involves  the 
sufficiency  upon  demurrer  of  plainti£F*8  peti- 
tion, charging  liability  to  her  of  the  South- 
ern States  Life  Insurance  Company  upon 
a  policy  of  insurance  issued  by  it  on  the 
life  of  Joseph  A.  Friend  September  7,  1907. 
The  policy  provides  that  in  consideration 
of  $483.90,  and  the  annual  payment  of  a 
like  sum  at  or  before  nocm  on  or  before  the 
7th  day  of  September  in  every  year  during 
its  continuance,  the  company  covenants  to 
pay  at  its  general  oiBoe  in  the  city  of  At- 
lanta, Georgia,  $10,000,  less  any  sum  or 
sums  due  it,  to  Julia  A.  Friend,  wife  of 
the  insured,  immediately  upon  receipt  and 
approval  of  proofs  of  death  of  the  insured, 
Jose{>h  A.  Friend,  of  Tulsa,  Indian  Terri- 
tory, while  said  policy  was  in  full  force, 
provided,  however,  that  if  no  beneficiary 
should  survive  the  insured,  tiien  such  pay- 
ment should  be  made  to  the  executors,  ad- 
ministrators, or  assigns  of  said  insured.  It 
was  provided  that  the  p<^icy  should  be  in- 
contestable after  one  year  from  the  date  of 
the  breach  of  any  of  the  provisions  thereof, 
except  failure  to  pay  premiums  as  required. 
A  clause  of  the  policy  provided  that  it 
should  be  automatically  nonforfeitable; 
that,  if  any  premium  thereon  should  not 
be  paid  when  due,  any  withdrawable  sur- 
plus should  first  be  applied  to  pay  the  same, 
and  the  remainder  of  the  premium,  if  any, 
should  be  charged  against  the  policy  as  a 
loan  if  the  respective  loan  value  be  sufiicient 
to  enable  such  advance  after  providing  for 
the  existing  loans  and  accrued  interest, 
provided  that,  if  not  sufiicient  to  cover  the 
entire  remainder,  a  premium  for  a  shorter 
period,  but  not  less  than  a  monthly  pre- 
mium, should  be  provided  for,  if  the  avail- 
able loan  vahie  be  sufficient;  that  notice 
of  such  application  of  surplus  and  advance 
should  be  mailed  to  the  insured,  and  at  any 
time  while  the  policy  was  thus  sustained 
in  force  tiie  payment  of  premiums  might  be 
resumed.  Another  clause  made  the  benefits, 
privileges,  or  provisions  written  or  printed 
on  other  pages  of  the  policy  a  part  thereof. 
These    benefits,    privileges,    and    provisions 
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found  on  the  additional  pages  of  the  policy 
concern  different  subjects  pertaining  to  said 
insurance  policy,  under  appropriate  head- 
ings as  follows:  (1)  Account  with  policy 
holder;  (2)  policy  paid  up  by  surplus;  (3) 
policy  matured  as  an  endowment  by  sur- 
plus; (4)  policy  paid  up  with  sum  insured; 
(6)  withdrawal  of  surplus;  (6)  change  of 
beneficiary;  (7)  assignment  of  policy;  (8) 
errors  of  age;  (9)  time  and  place  of  pay- 
ment of  premiums;  (10)  occupation,  travel, 
residence,  mode,  and  place  of  death;  (11) 
authority  of  agents;  (12)  distribution  of 
surplus;  (13)  loans  and  surrender  privi- 
leges; (13a)  surrender;  (13b)  table  of  cash 
loans,  paid-up  insurance,  and  periods  of  ex- 
tensions, at  different  anniversaries  of  said 
policy,  referred  to  in  the  policy  and  in  sec- 
tions 13  and  13a. 

The  petition  charged  that,  notwithstand- 
ing the  failure  of  the  insured  to  pay  the 
second  year's  premium,  still  the  policy  by 
its  terms  was  in  full  force  on  March  1,  1909, 
the  date  of  the  death  of  the  insured.  A 
copy  of  the  policy  was  attached  to  the  peti- 
tion as  an  exhibit,,  and  made  a  part  thereoK 
by  reference.  The  judgment  of  the  trial 
court  was  that  the  petition  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  limit  of  our  inquiry  therefore  is: 
Did  the  court  err  in  sustaining  the  de- 
murrer ? 

At  the  outset  it  may  be  said  that,  where 
suit  is  brought  en  an  instrument  in  writing 
for  the  payment  of  money,  and  a  copy  of 
such  instrument  is  attached  to  the  petition 
and  made  a  part  thereof,  such  instrument 
should  be  considered  as  a  part  of  the  petition 
when  construing  the  allegations  thereof  on 
demurrer.  Grimes  v.  Cullison,  3  Okla.  268, 
41  Pac.  355;  Whiteacre  v.  Nichols,  17  Okla. 
387,  87  Pac.  865;  Long  v.  Shepard,  35  Okla. 
489,  130  Pac.  131;  Davis  v.  Choctaw  Coun- 
ty, —  Okla.  — ,  L.R.A.1916F,  873,  168  Pac. 
294. 

As  the  court's  action  in  sustaining  the 
demurrer  is  defended  upon  the  ground  that 
the  nonpayment  of  the  premium  for  the 
second  year  automatically  worked  a  for- 
feiture of  the  policy,  it  is  proper  that  we 
consider  the  nature  and  character  of  a 
policy  of  insurance  made  payable  at  the 
death  of  the  insured,  as  is  the  policy  before 
us.  The  leading  case  wherein  the  rule  de- 
fining the  character  of  a  contract  of  insur- 
ance is  stated  is  New  York  L.  Ins.  Co.  v. 
Statham,  93  U.  S.  24,  23  L.  ed.  789,  19  Am. 
Rep.  512,  where  the  oourt  said,  speaking 
through  Mr.  Justice  Bradley:  "We  agree 
with  the  court  below  that  the  contract  is 
not  an  assurance  for  a  single  year,  with 
a  privilege  of  renewal  from  year  to  year  by 
paying  the  annual  premiiun,  but  that  it 
is  an  entire  contract  of  assurance  for  life, 
L.R.A.1917B. 


subject  to  discontinuance  and  forfeiture  lor 
nonpayment  of  any  of  the  stipulated  pre- 
miums. Such  is  the  form  of  the  contract, 
and  such  is  its  character.  It  has  been  con* 
tended  that  the  payment  of  each  premium 
is  the  consideration  for  insurance  during 
the  next  following  year,  as  in  fire  policies. 
But  the  position  is  untenable.  It  often  hap* 
pens  that  the  assured  pays  the  entire 
premium  in  advance,  or  in  five,  ten,  or 
twenty  annual  instalments.  Such  instal- 
ments are  clearly  not  intended  as  the  con- 
sideration for  the  respective  years  in  which 
they  are  paid;  for,  after  they  mre  all  paid, 
the  policy  stands  good  for  the  balance  of 
the  life  insured,  without  any  further  pay- 
ment. Each  instalment  is,  in  fact,  part  con- 
sideration of  the  entire  insurance  for  life. 
It  is  the  same  thing  where  the  annual 
premiums  are  spread  over  the  whole  life. 
The  value  of  assurance  for  one  year  of  a 
man's  life  when  he  is  young,  strong,  and 
healthy  is  manifestly  not  the  same  as  when 
he  is  old  and  decrepit.  There  is  no  proper 
relation  between  the  annual  premium  and 
the  risk  of  assurance  for  the  year  in  which 
it  is  paid.  This  idea  of  assurance  from  year 
to  year  is  the  suggestion  of  ingenious  coun- 
sel. The  annual  premiums  are  an  annuity, 
the  present  value  of  which  is  calculated  to 
correspond  with  the  present  value  of  the 
amount  assured,  a  reasonable  percentage 
being  added  to  the  premiums  to  cover  ex- 
penses and  contingencies.  The  whole  pre- 
miums are  balanced  against  the  whole  in- 
surance." 

The  doctrine  of  the  Statham  Case  was  re- 
affirmed in  Thompson  v.  Knickerbocker,  I^ 
Ins.  Co.  104  U.  S.  252,  26  L.  ed.  765,  and 
McMaster  v.  New  York  L.  Ins.  Co.  183  U. 
6.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10.  In 
the  former  case  it  is  announced  that  the 
court  did  not  accept  the  position  that  the 
payment  of  the  annual  premium  was  a  con- 
dition precedent  to  the  continuance  of  tlie 
policy,  but,  on  the  contrary,  said  that  the 
payment  constituted  a  condition  subsequent 
only,  the.  nonperformance  of  which  may  in- 
cur a  forfeiture  of  the  policy,  or  may  not, 
according  to  the  circumstances.  It  is  also 
said  that,  while  prompt  payment  and  regu- 
lar interest  constitute  the  life  and  soul  of 
the  life  insurance  business,  and  that  the 
sentiment  long  prevailed  that  it  could  not 
be  carried  on  without  the  ability  to  impose 
stringent  conditions  for  delinquencies,  more 
liberal  views  had  obtained  on  this  subject 
in  recent  years,  and  that  a  wise  policy  now 
often  provides  express  modes  for  avoiding 
the  odious  result  of  forfeitures. 

In  the  latter  opinion,  citing  both  of  the 
earlier  opinions,  it  was  said:  "The  con- 
tracts were  not  assurances  for  a  single 
year,  with  a  privilege  of  renewal  from  year 
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to  yeu*  lA  pajment  of  stipulated  premiumB, 
but  were  entire  eontnuste  for  life,  subject  to 
forfeiture  by  failure  to  perform  the  condi- 
tions subsequent  of  payment  as  provided." 

The  initial  premium  having  been  paid,  and 
the  policy  therefore  having  become  effective, 
and  being  for  the  life  of  the  insured,  it  re- 
mains to  inquire  whether  it  has  been  for- 
feited. As  there  was  at  the  time  no  statute 
controlling  the  rights  of  the  parties,  the 
policy  has  not  been  forfeited  unless  by  vir- 
tue of  some  express  provision  contained  in 
it,  providing  for  forfeiture,  for  without  a 
forfeiture  clause  the  policy  is  not  termin- 
ated merely  for  nonpayment  of  the  premium 
when  due.  A  well-considered  case  upon  this 
question,  and  in  which  many  authorities  are 
reviewed,  is  Haas  v.  Mutual  L,  Ins.  Co.  84 
Neb.  682,  26  L.R.A.(N.S.)  747,  121  N.  W. 
996,  19  Ann.  Cas.  68,  where  the  rule  is 
announced  in  the  syllabus  as  follows:  ''A 
life  insurance  policy,  when  once  it  takes 
effect  by  payment  of  the  first  year's  pre- 
mium and  delivery  of  the  policy,  does  not 
terminate  at  the  end  of  the  year,  but  it  is 
a  contract  for  the  life  of  the  assured.  If 
the  policy  contains  no  provision  for  a  for- 
feiture thereof  by  reason  of  a  failure  of  the 
assured  to  pay  subsequent  premiums  an- 
nually, a  failure  to  pay  such  premiums  on 
the  day  named  will  not  constitute  a  forfei- 
ture of  such  policy.  All  that  the  company 
can  demand  in  such  case  is  the  right  to 
set  off  against  the  amount  of  indemnity  it 
has  bound  itself  to  pay  the  amount  of  the 
premiums  remaining  unpaid,  with  interest 
thereon.'* 

In  the  note  to  the  above  case  it  is  said  by 
the  annotater  that  the  rule  that  a  failure 
to  pay  the  premium  on  a  life  insurance  pol- 
icy does  not  of  itself  avoid  the  policy,  unless 
the  policy  so  provides,  finds  support  in  al- 
most all  of  the  authorities.  Such  has  been 
the  result  of  our  own  investigation. 

In  Equitable  Life  Assur.  Soc.  ▼.  Golson, 
159  Ala.  508,  48  So.  1034,  it  was  held  that, 
while  the  policy  may  contain  a  valid  condi- 
tion that  it  may  be  terminated  or  forfeited 
upon  a  failure  to  pay  any  premium  or  in- 
stalment at  the  time  specified  in  the  con- 
tract, which  would  be  a  condition  subse- 
quent, and  the  nonperformance  of  which 
would  avoid  the  policy,  unless  waived  by 
the  insurer,  yet  such  a  condition,  being  for 
the  benefit  of  the  company,  is  to  be  strictly 
construed,  and  a  forfeiture  will  be  enforced 
only  when  it  appears  that  such  is  the  plain 
intent  and  meaning  of  the  contract;  and, 
if  there  are  repugnant  conditions,  the  court 
will  enforce  such  as  are  in  favor  of  the 
insured,  and  will  prevent  a  forfeiture.  Tit- 
low  V.  Reliance  L.  Ins.  Co.  246  Pa.  603, 
92  Atl.  747,  is  another  rec^it  case  in  point. 
There  it  was  said  that,  the  contract  of  in- 
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aurance  having  provided  for  no  forfeiture, 
the  law  visited  no  such  penalty;  that,  where 
the  policy  contained  no  such  provision  (for- 
feiture for  nonpayment  of  premium),  though 
the  charter  and  by-laws  required  the  pay- 
ment of  annual  premiums,  the  failure  to 
pay  the  annual  premium  when  due  did  not 
work  a  forfeiture ;  that  such  a  policy  insured 
for  the  number  of  years  stipulated  absolute- 
ly, leaving  the  annual  payment  of  the  pre- 
mium to  be  enforced,  not  as  a  condition,  but 
as  a  part  of  the  consideration  agreed  to  be 
paid.  The  syllabus  reads:  "A  contract  of 
life  insurance  providing  for  the  payment  of 
a  definite  sum  to  the  insured  at  a  definite 
period,  or  to  his  legal  representatives  at  his 
decease  before  the  end  of  the  period,  in  con- 
sideration of  certain  annual  premiiuns  to  be 
paid  by  the  insured  during  the  continuance 
of  the  policy,  without  qualifying  provision 
of  any  kind  whatever,  is  not  a  contract  of 
insurance  for  one  vear  in  consideration  of 
an  advance  payment  with  the  right  of  the 
insured  to  continue  it  from  year  to  year  up- 
on payment  of  the  stipulated  premium,  but 
a  contract  indivisible  and  continuous,  and 
the  consequence  of  a  default  in  the  payment 
of  one  of  the  premiums  is  to  be  determined 
by  common-law  principles,  parties  them- 
selves having  failed  to  provide  otherwise." 
In  Union  Central  L.  Ins.  Co.  v.  Morrow. 
7  Ohio  Dec.  118,  it  was  said  that,  where 
a  policy  of  life  insurance  contained  no  con- 
dition of  forfeiture  or  lapse  for  nonpay- 
ment of  premiums,  the  payment  of  the  first 
premium  was  a  condition  precedent  to  the 
validity  of  the  policy,  but  the  payment  of 
subsequent  premiums  was  not,  and  that  de- 
fault did  not  forfeit  the  policy  in  the  ab- 
sence of  notice  by  the  company  of  the  ma- 
turity of  the  notes,  or  demand  of  payment, 
or  notice  that  upon  nonpayment  the  com- 
pany would  elect  to  forfeit  the  policy.  In 
Sanford  v.  California  Farmers'  Mut.  F.  Ins. 
Asso.  63  Cal.  547,  it  was  held  that  a  policy 
of  insurance  issued  to  a  member  of  a  mutual 
insurance  company  was  not  forfeited  or  sus- 
pended by  failure  of  the  insured  to  pay  an 
assessment  thus  levied,  unless  such  forfei- 
ture or  suspension  was  provided  for  as  a 
part  of  the  contract  of  insurance.  Another 
well-considered  case  is  Nederland  L.  Ins. 
Co.  V.  Meinert,  62  C.  O.  A.  377,  127  Fed. 
§51,  where  the  conclusion  was  reached  that 
the  policy  had  not  been  forfeited  tmless  it 
was  by  virtue  of  an  express  provision  con- 
tained therein  providing  for  forfeiture.  It 
is  said  in  the  course  of  the  opinion :  "With- 
out a  clause  providing  for  a  forfeiture,  the 
policy  is  not  forfeited  for  nonpayment  of  the 
premium,  any  more  than  a  land  contract  is 
forfeited  by  nonpayment  of  principal  or  in- 
terest when  due.  The  rule  is  laid  down  in 
19  Am.  &  Eng.  Enc.  Law,  2d  ed.  44,  as  fol- 
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lows:  'Since  forfeitures  are  odious  in  the 
eyes  of  the  law,  a  default  in  the  payment 
of  a  premium  on  life  insurance  does  not 
forfeit  the  policy  where  there  is  no  stipula- 
tion to  that  effect  in  the  policy.*  This  is 
the  well-settled  rule.  The  reason  why  for- 
feitures are  odious  in  the  eyes  of  the  law,  and 
are  said  to  be  abhorred  is  that  they  are 
not  equitable.  Nevertheless,  if  a  policy  of 
insurance  provides  in  express  terms  for  for- 
feiture for  nonpayment  of  the  premium  when 
due,  the  law  will  enforce  it.  But  before 
the  court  will  declare  a  forfeiture,  the  con- 
ditions of  the  policy  upon  which  a  forfeiture 
is  founded  must  be  strictly  complied  with." 

See  also  Woodfin  v.  Asheville  Mut.  Ins. 
Co.  ol  N.  C.  (6  Jones,  L.)  558;  Perry  v. 
Bankers'  L.  Ins.  Co.  47  App.  Div.  667,  62 
N.  Y.  Supp.  563;  Gruwell  v.  National  Coun- 
cil K.  &  L.  S.  126  Mo.  App.  496,  104  S. 
W.  884;  Keeton  v.  National  Union,  —  Mo. 
App.  —,  182  S.  W.  798. 

In  25  Cyc.  824,  the  rule  pertaining  to  the 
nonpayment  of  premiums  or  assessments 
and  the  effect  thereof  upon  the  policy  is 
thus  stated:  "A  condition  in  the  policy 
that  it  shall  terminate  or  be  avoided  on 
failure  to  pay  any  premium  or  instalment 
thereof  at  the  time  specified  in  the  contract 
is  valid,  and  constitutes  a  condition  subse- 
quent, the  nonperformance  of  which  avoids 
the  policy,  in  the  absence  of  waiver  or  es- 
toppel on  the  part  of  the  company.  .  .  . 
But  where  there  is  in  the  policy  no  6tipula- 
tion  or  condition  for  forfeiture  on  accoimt 
of  nonpayment  of  premiums,  a  default  in 
payment  will  not  operate  in  itself  as  a  for- 
feiture, nor  can  it  be  insisted  upon  by  the 
company  as  constituting  a  forfeiture  in  the 
absence  of  any  notice." 

Speaking  of  forfeitures  in  i>olicies  of  life 
insurance,  it  is  said  in  May,  Ins.  4th  ed. 
§  343 :  "If,  however,  the  policy  contains  no 
such  proviso,  though  the  charter  and  by- 
laws require  the  payment  of  annual  pre- 
miums, the  nonpayment  of  the  annual  pre- 
mium when  due  does  not  work  a  forfeiture. 
.Such  a  policy  of  insurance  is  for  the  number 
of  years  stipulated  absolutely,  leaving  the 
annual  payment  of  the  premium  to  be  en- 
forced, not  as  a  condition,  but  as  a  part  of 
the  consideration  agreed  to  be  paid." 

Other  authorities  in  point  are  Cooley, 
Briefs  on  Ins.  2259,  2260;  Vance,  Ins.  p. 
212;  19  Am.  &  Eng.  Enc.  Law,  44. 

Turning  to  the  policy,  we  fail  to  find  any 
expresfi  provision  of  forfeiture  for  the  non- 
payment of  the  annual  premium.  There  is, 
as  already  shown,  the  clause  making  the 
policy  incontestable  after  one  year,  from  the 
date  of  the  breach  thereof,  except  failure 
to  pay  premiimis  as  required.  There  is  the 
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further  provision  making  the  premiums  pay- 
able either  annually  or  in  semiannual  or 
quarterly  instalments,  according  to  the  com- 
pany's rule,  with  the  right  in  the  company, 
in  the  settlement  of  the  policy,  to  deduct 
out  of  the  sums  due  any  unpaid  portion  of 
the  year's  premium,  or  any  sum  or  sums  due 
the  company.  Unless  it  be  that  the  clause 
making  ihe  policy  incontestable  be  held  to 
constitute  an  express  forfeiture,  clearly  the 
policy  is  without  such  a  provision,  for  no 
other 'dause  or  part  of  the  policy,  excep't  by 
possible  inference,  would  authorize  us  in 
holding  that  the  policy  was  forfeited  on 
account  of  nonpayment  of  premiums.  For- 
feitures in  law,  not  being  favored  will  not 
be  siistained  upon  mere  inference.  Joliffe 
v.  Madison  Mut.  Ins.  Go.  39  Wis.  Ill,  2a 
Am.  Rep.  35;  Meyer  v.  Knickerbocker  L. 
Ins.  Co.  73  N.  Y.  516,  29  Am.  Rep.  200 ; 
Knickerbocker  L.  Ins.  Co.  v.  Norton,  96 
U.  S.  234,  24  L.  ed.  689.  Being  looked  up- 
on by  the  courts  with  ill  favor,  they  will  be 
enforced  only  where  the  strict  letter  of  the 
contract  requires  it.  Hence,  even  though  the 
contract  contains  a  stipulation' of  forfeiture^ 
it  will  not  be  aided  or  given  effect  by  con- 
struction, unless  the  plain  meaning  of  the 
language  used  requires  it.  It  has  become  & 
well-recognized  rule  in  the  construction  ot 
contracts  of  insurance  that  they  will  be 
liberally  construed  to  uphold  the  contract, 
and  conditions  contained  in  them  which 
create  forfeitures  will  be  construed  most 
strongly  against  the  insurer,  and  will  never 
be  extended  beyond  the  strict  words  of  the 
policy.  In  IngersoU  v.  Mutual  L.  Ins.  Co. 
156  111.  App,  569,  it  waa  provided  in  the 
policy:  "If  this  policy  shall  become  void  by 
nonpayment  of  premiums,  all  payments  pre- 
viously made  shall  be  forfeited  to  the  com- 
pany, except  as  hereinafter  provided." 

The  court,  in  referring  to  the  common 
practice  of  insurance  companies,  in  provid- 
ing that  policies  shall  be  null  and  void,  and 
all  premiums  forfeited,  subject  only  to  sur- 
render rights  or  reinstatement  if  default  be 
made  in  the  payment  of  any  premium,  held 
that  the  provision  was  insufiScient  to  cause 
a  forfeiture,  and  said:  "To  sustain  de- 
fendant's contention  that  the  failure  to  pay 
the  ninth  premium  absolutely  and  automat- 
ically nullified  the  insurance,  subject  only 
to  the  right  to  secure  a  paid-up  policy, 
would  compel  us  to  hold,  as  the  Nebraska 
court  says  [Haas  v.  Mutual  L.  Ins.  Co.  84 
Neb.  682,  26  L.R.A.(N.S.)  747,  121  N.  W. 
996,  10  Ann.  Cas.  58],  'that  a  forfeiture  of 
an  insurance  contract  may  be  created  by 
construction,  and  need  not  be  provided  for 
by  the  strict  terms  of  the  contract.  Such 
is  not  the  law.'" 
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In  Swander  t.  Northern  Cent.  L.  Ins.  Go. 
25  Ohio  C.  C.  9,  11,  the  polkjr  contained  no. 
provision  th&t  if  the  payment  of  premium 
was  not  made  when  due*the  policy  should 
become  void  and    terminate.     It  was  ob- 
served, however,  that  tliere  were  some  ex- 
pressions in  the  policy  which,  it  was  urgedj 
indicated    that    the    nonpayment    of    dues 
might  be  regarded  as  a  forfeiture  of  the 
policy,    and  that   the  policy   might  under 
certain  circumstances  lapse;  but  there  was 
no  express  provision  of  forfeiture,  'and  it 
was  said  that,  in  view  of  the  authorities 
holding  that,  where  there  is  a  provision  of 
absolute   forfeiture,   it   is  to  be  construed 
strictly  in  favor  of  the  insured,  and  may  be 
waived   by  the  insurance  company  by   its 
conduct,  it  would  seem  as  though  a  court 
ought  not  to  import  into  an  insurance  policy 
a  contract  which  does  not  there  exist.    And 
in  Webster  v.  Dwelling  House  Ins.  Go.  53 
Ohio  St.  568,  30  L.RJL   710,  53  Am.   St. 
Rep.  658,  42  N.  £.  546,  it  was  held  that 
provisions    for    forfeiture    are    to    receive, 
where  the  intent  is  doubtful,  a  strict  con- 
struction against  those  for  whose   benefit 
they  are  introduced.     Another  case  of  the 
same  kind  is  Hull  v.  Northwestern  Mut.  L. 
Ins.  Go.  39  Wis.  397,  where  it  was  said  that 
forfeitures  are  only  enforced  when  it  ap- 
pears that  such   is  the  plain   intent  and 
meaning  of  the  contract,  and  that  words  of 
a  policy  must  be  construed  most  strongly 
against  the  insurer,  and  if  the  policy  con- 
tains repugnant  conditions,  the  court  must 
enforce  those  which  are  in  favor  of  the  in- 
sured  and  will   prevent  a  forfeiture.     In 
Ferguson  v.  Union  Mut.  L.  Ins.,  Go.   187 
Mass.  8,  72  N.  £.  358,  it  was  held  that  a 
provision  for  forfeiture  in  a  policy  of  life 
insurance,  being  inserted  for  the  benefit  of 
an  insurer,  is  not  to  be  extended  by  implica- 
tion, and,  if  it  is  suseeptible  of  more  than 
one  meaning,  that  which  is  most  favorable 
to  the  insured  should  be  adopted. 
I    As  the  insurance  company  in  its  policy 
failed   to   specifically   provide  and  declare 
that  a  failure  to  meet  the  annual  payments 
when  due  should  forfeit  all  claims  under  the 
policy,  and  as  we  cannot  by  construction 
create  a  forfeiture,  even  though  such  may 
have  been  intended,  or  may  be  inferred  from 
the  language  used,  it  follows  that  the  fail- 
ure to  pay  the  second  year's  premium  at 
maturity,  the  policy  not  being  a  divisible 
contract,  did  not  of  itself  end  and  terminate 
the  policy. 

What  we  have  said  is  apart  from  any 
rights  that  may  have  attached  under  the 
provisions  of  the  policy  declaring  it,  in  capi* 
tal  letters,  to  be  automatically  nonforfeit^ 
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able;  for,  if  we  are  correct  in  our  conclu- 
sion that  the  iailure  to  pay  the  premium 
did  not  forfeit  the  policy,  then  it  becomes 
immaterial  whether  in  point  of  fact  the  pol- 
icy at  the  end  of  the  first  year  had  either 
ar  withdrawable  surplus  or  a  cash  loan  value, 
within  the  meaning  of  said  provisions  of  the 
policy.  The  automatically  nonforfeitable 
provision  of  the  policy  would  not  serve  to 
take  the  case  out  of  the  general  rule  re- 
specting forfeitures,  but  must,  on  the  other 
hand,  be  strictly  construed  against  the  in- 
surer. Such  was  the  holding  of  the  court 
in  Ghase  v.  Phoenix  Mut.  L.  Ins.  Go.  67  Me, 
85,  in  a  case  containing  a  ''nonforfeiting'' 
policy,  where  the  insured  neglected  to  sur- 
render the  policy  and  apply  for  a  reduced 
paid-up  policy,  and  where  it  was  said: 
"Stipulations  for  a  forfeiture  in  a  policy 
thus  labeled  should  be  strictly  construed." 
In  Franklin  L.  Ins.  Go.  v.  Wallace,  93  Ind. 
7,  as  in  the  case  at  bar,  at  a  prominent  place 
in  the  policy,  and  in  large  type,  were  print- 
ed the  words,  "Nonforfeiting  policy.''  In 
the  opinion  attention  is  called  to  this  fact, 
and  it  is  said  that  the  contracting  parties 
did  not  intend  that  the  failure  to  pay  pre- 
mium note  should  work  a  total  forfeiture,  as 
was  manifested  by  the  statement  that  the 
policy  was  a  nonforf citing  one. 

The  well-nigh  universal  rule  that,  if  the 
wording  of  a  policy  of  insurance  is  such  as 
to  be  fairly  open  to  construction,  that  view 
should  be  adopted,  if  possible,  which  will 
sustain,  rather  than  forfeit,  the  contract  of 
insurance,  has  been  accepted  as  a  canon  of 
constriiction  in  this  branch  of  our  jurispru- 
dence, as  evidenced  by  the  opinions  in  Taylor 
V.  Insurance  Go.  of  N.  A.  25  Okla.  92,  138 
Am.  St.  Rep.  906, 105  Pac.  354 ;  Gapital  Fire 
Ins.  Go.  V.  Garroll,  26  Okla.  286,  109  Pac. 
635;  Southern  Surety  Go.  v.  Tyler  &  S.  Go. 
30  Okla.  116,  120  Pac.  936;  Standard  Acci. 
Ins.  Co.  v.  Ilite,  37  Okla.  305,  46  L.R.A. 
(N.S.)  986,  182  Pac.  383;  Union  Acci.  Go. 
V.  Willis,  44  Okla.  578,  L.R.A.1915D,  358, 
146  Pac.  812;  Oklahoma  Nat.  L.  Ins.  Co.  v. 
Norton,  44  Okla.  783,  L.R.A.1935E,  695, 
145  Pac.  1138. 

From  what  has  been  said  it  is  obvious 
that  the  learned  trial  court  erred  in  sus- 
taining the  defendant's  demurrer  and  dis- 
missing plaintiff's  cause  of  action,  for  which 
the  judgment  is  reversed^  and  the  cause  re- 
manded, with  instructions  to  overrule  the 
defendant's  -demurrer,  and  set  aside  the  or- 
der of  dismissal,  with  leave  to  defencUint  to 
answer. 

All  the  Justices  concur,  exeept  Kane,  Gh«' 
J.,  absent  and  not  participating. 
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The  earlier  cases  on  this  question  are 
discussed  in  the  annotation  to  Haas  v. 
Mutual  L.  Ins.  Co.  26  L.R.A.(N.S.)  747. 
As  to  applicability  of  incontestable 
clause  to  nonpayment  of  premiums,  see 
Thompson  v.  Fidelity  Mut.  L.  Ins.  Co. 
6  L.R.A.(N.S.)  1039. 

The  general  statement  in  the  earlier 
annotation  that  a  failure  to  pay  the  pre- 
mium on  a  life  insurance  policy  will  not 
of  itself  avoid  the  policy  unless  the  pol- 
icy so  provides  is  supported  by  subse- 
quent decisions  on  the  question. 

This  was  the  conclusion  reached  in 
Friend  v.  Southern  States  K  Ins.  Co. 
ante,  208,  where  the  policy  contained  no 
provision  for  forfeiture  in  case  of  the 
nonpayment  of  premiums,  although  it 
provided  that  the  policy  should  be  in- 
contestable after  one  year  except  for 
failure  to  pay  premiums  as  required,  and 
also  provided  that  upon  payment  of  the 
policy  the  company  might  deduct  any 
sum  or  sums  due  to  it. 

The  decision  in  Haas  v.  Mutual  L. 
Ins.  Co.  (1909)  84  Neb.  682,  26  L.R.A. 
(N.S.)  747,  121  N.  W.  996,  19  Ann.  Cas. 
58,  was  followed  in  IngersoU  v.  Mutual 
L.  Ins.  Co.  (1910)  156  HL  App.  568, 
where  a  ten  payment  life  policy  on 
which  eight  of  the  annual  payments  had 
been  made  was  held  not  to  have  been 
terminated  by  the  nonpayment  of  the 
ninth  and  tenth  annual  premiums,  there 
being  no  provision  in  the  policy  that  it 
should  become  void  for  the  nonpayment 
of  premiums,  but  merely  a  provision  that 
'4f  this  policy  shall  become  void  by  a 
nonpayment  of  a  premium,  all  payments 
previously  made  shall  be  forfeited  to 
the  company  except  as  hereinafter  pro- 
vided." The  court  said:  "Many  com- 
panies expressly  provide,  and  this  de- 
fendant company  has,  in  many  of  its 
policies,  as  shown  by  reported  cases,  ex- 
pressly provided,  that  the  policy  shall 
be  null  and  void  and  all  premiums  for- 
feited, subject  only  to  certain  rights  of 
reinstatement,  if  default  be  made  in  the 
payment  of  any  premium.  Such  is  not 
the  language  used  in  this  policy.  It  pro- 
vides that  *if  this  policy  shall  become 
void  by  nonpayment  of  a  premium'  pay- 
ments made  shall  be  forfeited:  not  'that 
it  shall  become  void  in  that  event  and 
thereupon  the  payments  made  shall  be- 
come forfeited.'    To  sustain  defendant's 

contention  that  the  failure  to  pay  the 
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ninth  premium  absolutely  and  automat- 
ically nullified  the  insurance,  subject 
only  to  the  right  to  secure  a  paid-up  pol- 
icy, would  compel  us  to  hold,  as  the 
Nebraska  court  says,  Hhat  a  forfeiture 
of  an  insurance  contract  may  be  created 
by  construction,  and  need  not  be  pro- 
vided for  by  the  strict  terms  of  the  con- 
tract. Such  is  not  the  law.'  (Haas  Case 
(Neb.)  supra).  The  language  of  an  in- 
surance policy  is  to  be  construed  strict- 
ly against  the  insurer.  We  are  there- 
fore of  the  opinion  that  in  this  case  as 
in  the  Nebraska  case  mere  nonpayment 
of  a  premium  did  not  avoid  the  policy 
and  forfeit  the  premiums  paid;  that  the 
insurance  continued  in  full  force,  sub- 
ject to  a  lien  for  the  unpaid  premiums, 
and  to  a  right  on  the  part  of  the  com* 
pany  to  terminate  the  contract  if  after 
due  notice  the  insured  should  fail  to 
comply  with  the  condition,  that  is,  to 
pay  the  premium.  In  the  event  of  such 
a  termination,  however,  the  right  to  a 
paid-up  policy  as  provided  for  would 
arise." 

The  decision  in  Gruwell  v.  National 
Council,  K.  L.  S.  (1907)  126  Mo.  App. 
496,  104  S.  W.  884  (set  out  in  the  prior 
annotation),  was  followed  in  Keeton  v. 
National  Union  (1916)  —  Mo.  App.  — , 
182  S.  W.  798,  where,  in  the  absence  of 
any  provision  in  the  by-laws,  rules,  or 
regulations  of  the  insurer  authorizing 
the  declaration  of  a  forfeiture  for  non- 
payment of  assessments,  it  was  held  that 
the  failure  to  pay  premiums  or  assess* 
ments  allowed  no  other  recourse  to  the 
insurer  in  a  case  where  the  insured  died 
delinquent  than  to  deduct  the  unpaid 
premiums  from  the  amount  of  the  in* 
surance,  and  this  conclusion  was  reached 
although  the  application  provided  that 
a  suspension  for  nonpayment  of  assess- 
ments should  forfeit  the  rights  of  the 
insured  and  his  beneficiary. 

And  in  the  absence  of  a  clause  in  a 
life  insurance  policy  providing  that  it 
shall  be  void  in  the  event  the  premium 
is  not  paid  at  the  maturity  of  notes 
given  for  the  premium,  a  default  in  the 
payment  of  the  notes  will  not  work  a 
forfeiture  of  the  policv.  United  States 
L.  Ins.  Co.  V.  Ross  (1896)  159  Dl.  476, 
42  N.  E.  859;  Columbian  Nat.  L.  Ins.  Co. 
V.  Mulkey  (1913)  13  Ga.  App.  508,  79 
S.  E.  482;  Arnold  v.  Ehnpire  Mut.  An- 
nuity &  L.  Ins.  Co.  (1907)  3  Oa.  App. 
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686,  eO  S.  £.  470;  Fidelity  Mnt  L.  Ins. 
Co.  V.  Ooza  (191d)  13  Ga.  App.  20,  78 
8.  E.  735. 

In  Titiow  V.  Relianee  L.  Ins.  Co. 
(1914)  246  Pa.  603,  92  Atl.  747,  a  policy 
whieh  agreed,  in  consideration  of  the 
pa3mient  in  advance  of  a  specified  sum 
and  the  annual  payment  of  a  like  sum 
on  a  certain  date  each  year  or  until  pre- 
miums for  twenty-four  years  should 
have  been  paid,  to  pay  a  certain  sum  to 
the  insured's  executors,  administrators, 
or  assigns  upon  acceptance  of  proofs  of 
death,  or,  if  the  insured  should  be  living 
at  a  specified  date,  to  the  insured  him- 
self, and  which  contained  no  provision 
for  the  lapsing  of  the  policy  in  conse- 
quence of  a  default  in  the  payment  of 
premiums,  was  held  a  contract  indivisible 
and  continuous;  and  it  was  held  that, 
upon  default  in  the  payment  of  pre- 
miums, it  was  open  to  the  insurer  either 
to  waive  the  breach  and  accept  pay- 
ment of  the  premiums  or  to  regard  the 
default  as  indicating  a  desire  on  the 
part  of  the  insured  to  rescind  the  con- 
tract, in  which  case  it  could  join  in  the 
rescission  and  thereby  relieve  itself  from 
further  liability  upon  refunding  what  it 
had  received  for  premiums;  but  that  no 
absolute  forfeiture  resulted  from  the 
nonpayment  of  premiums. 

But  in  Jackson  v.  Mutual  L.  Ins.  Co. 
(1911)  108  C.  C.  A.  369,  186  Pad.  447, 
where  a  life  insurance  policy  provided 
for  payment  of  the  benefit  upon  condi- 
tion that  the  annual  premium  should  be 
paid  in  advance  on  the  delivery  of  the 
policy  and  thereafter  on  specified  dates 
in  every  year  during  the  continuance  of 
the  contract,  although  the  policy  con- 
tained no  provision  for  forfeiture  upon 


nonpayment  of  premium,  it  was  held  that 
a  default  in  the  payment  of  the  pre- 
mium defeated  the  right  to  recovery. 
The  court  denied  the  beneficiary's  con- 
tention that  the  covenant  to  pay  the  pre- 
mium was  independent,  and  that  its  vio- 
lation entitled  the  insurer  to  an  action 
to  recover  the  premium,  or  upon  the 
maturity  of  the  policy  to  deduct  it  from 
the  amount  paid,  and  with  relation  to 
the  condition  for  the  payment  of  the  pre- 
mium said:  ''It  is  thus  seen  the  prom- 
ise to  pay  is  conditioned  upon  the  pre- 
miums being  paid  as  and  when  due. 
The  fact  that  no  express  provision  of 
forfeiture  is  made  is  of  no  importance; 
the  obvious  and  necessary  interpretation 
of  the  contract,  if  the  business  of  insur- 
ance is  to  be  conducted  at  all,  is  that 
the  obligation  of  the  company  to  pay 
the  amount  promised  depended  upon  the 
payment  of  the  premiums  reserved;  if 
the  premiums  were  not  paid  the  obliga- 
tion, according  to  the  plain  import  of 
the  contract,  ceased." 

In  Pope  V.  New  York  L.  Ins.  Co. 
(1916)  192  Mo.  App.  383,  181  8.  W. 
1047,  it  was  argued  that  because  the 
policy  stipulated  that  it  was  to  be  in- 
contestable and  there  was  no  express 
provision  of  forfeiture  it  continued  in 
force  notwithstanding  a  default  in  the 
payment  of  premiums.  The  court  stat- 
ed that  the  case  was  not  tried  on  such 
theory,  but  that  where,  as  in  the  case 
before  them,  the  payment  of  the  amount 
of  the  policy  was  conditional  on  the 
payment  premiums  when  due,  such  pay- 
ments became  conditions  precedent,  and 
the  stipulation  of  incontestability  did 
not 'apply  to  a  failure  to  pay  premiums. 

J.  T.  W. 


SOUTH   CAROLINA    StTPREME 
COURT. 

CHARLESTON  ft  WESTERN  CAROLINA 
RAILWAY  COMPANY,  et  al.,  Appts. 

V. 

REUBEN  GOSXELL,  Respt. 

(—  S.  C.  — ,  90  S.  E.  264.) 

Commerce   —   Interstate   —   seizure   of 
liquor  In  possession  of  carrier. 

The  state  may  seize,  in  possession  of  the 


carrier,  intoxicating  liquor  shipped  from 
one  state  to  another,  consigned  to  the  con- 
signor, with  directions  to  notify  a  particu- 
lar person,  who  intends  it  for  unlawful  use, 
if  it  is  left  in  possession  of  the  carrier  for 
an  unreasonable  time. 
For  other  cases,  see  Commerce,  IV.  a,  in 
Dig,  1-52  y.  8. 

(Watts,  J.,  and  Prince,  Shipp,  and  De  Vore, 
Circuit  Judges,  dissent.) 

(October  14,  3916.) 


Note.  —  The  question  as  to  what  is  suM- 
eient  to  terminate  interstate  transporta- 
tion of  intoxicating  liquor  so  as  to  subject 
it  to  the  power  of  the  state  under  the  Wil- 
son Act  is  discussed  in  the  notes  to  State 
T.  Intoxicating  Liquors,  11  L.RA.(N.6.) 
5dO;  State  V.  Intoxicating  Liquoirs,  23 
L.R.A.1917B. 


L.R.A.(N.S.)  1020;  and  State  v.  Intoxicat- 
ing Liquors,  29  L.R.A.(N.S.)  745.  This 
question  is  of  less  importance  than  former- 
ly, since  the  passage  of  the  Webb-Kenyon 
Act,  the  operation  of  which  is  not  dependent 
upon  the  termination  of  interstate  trans- 
portation. 
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APPEAL  by  plaintiff  and  certain  defend- 
ants from  a  judgment  of  the  Common 
PleaB  Circuit  Court  for  Greenville  County 
in  favor  of  defendant  Gosnell  in  an  action 
of  claim  and  delivery  brought  to  recover 
possession  of  certain  liquors  which  were 
seized  by  him  under  regularly  issued 
process.     Affirmed. 

Statement  by  Gary,  Ch.  J. : 

This  is  an  action  of  claim  and  delivery, 
and  was  commenced  on  the  14tli  day  of 
December,  1914|  to  recover  possession  of 
certain  liquors  described  in  the  complaint, 
which  were  seized  by  the  defendant  Reuben 
Gosnell.  The  complaint  contains  three 
causes  of  action,  as  the  respective  consign- 
ors and  the  parties  to  be  notified  of  the 
shipments  were  different. 

The  defendant  Gosnell  denied  that  the 
seizure  of  the  liquors  was  unlawful,  and  in- 
terposed two  defenses,  the  first  of  which  is 
as  follows:  "That  on  November  24,  1914, 
this  defendant,  being  informed  that  the 
liquors  described  in  the  complaint  were  il- 
legally stored  in  a  car  of  plaintiff's  after 
same  had  arrived  at  their  destination,  and 
a  reasonable  time  for  the  delivery  thereof 
had  elapsed,  and  that  deliveries  were  being 
illegally  made  from  said  car,  from  time  to 
time,  to  consignees,  who  are  all  notorious 
violators  of  the  liquor  laws  of  the  state, 
obtained  from  Samuel  Stradley,  Esq.,  a  duly 
appointed  magistrate  for  Greenville  county, 
legal  process,  under  and  by  virtue  of  which 
he  made  search  of  plaintiff's  premises,  and 
seized  and  took  possession  of  the  liqiiore 
described  in  the  complaint,  stored  in  said 
car  as  aforesaid,  and  that  in  so  doing  he 
acted  imder  legal  process,  issued  by  a  court 
of  competent  jurisdiction,  and  is  entitled, 
under  the  laws  of  this  state,  to  hold  posses- 
sion of  said  liquors." 

The  second  defense  is  as  follows:  "That 
upon  the  arrival  of  the  liquors  described  in 
the  complaint,  plaintiff,  as  the  defendant  is 
informed  and  believes,  duly  notified  con- 
signees thereof,  and  thereafter  unloaded 
said  shipments  from  the  cars  in  which  they 
had  been  transported,  transferred  them  to 
a  local  car  in  plaintiff^s  railroad  yard  in 
the  city  of  Greenville,  placed  on  said  car 
a  local  seal,  and  from  time  to  time  there- 
after made  delivery  to  consignees  from  ship- 
ments contained  in  said  car;  that  said 
liquors  had  arrived  at  point  of  destination 
before  seizure  by  this  defendant;  the  con- 
signees had  been  duly  notified  of  their  ar- 
rival, and,  after  such  notification,  permitted 
them  to  remain  in  car  of  carrier,  who  held 
them  for  an  unreasonable  length  of  time; 
that  as  to  said  shipments  plaintiff,  as  this 
defendant  is  informed  and  believes,  had,  be- 
fore  tlie  seizure  of  said  liquors,  ceased  to 
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hold  them  as  a  carrier,  and  at  such  time 
held  them  as  a  warehouseman;  that  said 
liquors  were  purchased  for  an  unlawful  pur- 
pose, and  tliat  jilaintiffs,  by  their  conduct 
as  above  set  forth,  aided  and  abetted  and 
assisted  the  various  consignees  in  carrying 
out  said  unlawful  purpose." 

llie  following  statement  appears  in  the 
record,  as  to  the  shipment  by  the  defendant 
Corning  &  Company  to  the  defendant  Tom 
Harrison:  "On  November  9,  1914,  Corning 
&  Company,  at  Peoria,  Illinois,  shipped  25 
cases  of  whisky,  consigned  to  themselves  at 
Greenville,  Soutli  Carolina,  order  notify 
Tom  Harrison.  The  shipment  was  deliv- 
ered to  the  Charleston  &  Western* Carolina 
Railway  Company  by  the  Georgia  Railroad 
Company,  a  connecting  carrier,  on  Novem- 
ber 17,  1914,  and  arrived  at  destination  on 
November  20,  1914,  four  days  before  the 
seizure  on  November  24th.  The  party  to  be 
notified  was  mailed  written  notice  that  the 
shipment  had  arrived  at  the  depot.  The 
shippers  drew  a  draft  upon  Tom  Harrison 
for  the  invoice  price  of  the  liquor,  $153.26, 
and  attached  same  to  the  bill  of  lading, 
forwarding  through  regular  commercial 
channels  for  collection.  Tom  Harrison  did 
not  take  up  the  draft  with  bill  of  lading, 
and  did  not  pay  the  freight,  $15.59,  which 
was  'Collect.'  Between  the  arrival  of  the 
shipment  at  the  depot  and  tlie  seizure  by 
the  defendant  Gosnell,  the  agent  of  the 
Charleston  &  Western  Carolina  Railway 
Company  (acting  upon  the  advice  of  the 
local  counsel  of  that  railway  company  at 
Greenville),  as  he  states,  for  safe-keeping, 
stored  the  liquor  in  a  box  car  standing  up- 
on a  side  track  near  the  warehouse  door, 
where  it  was  seized  by  the  defendant  Gos- 
nell under  a  search  warrant  issued  by  Mag- 
istrate Stradley  on  November  24,  1914, 
charging  that  the  liquor  was  being  stored 
in  the  car  by  Tom  Harrison,  consignee.' " 

Similar  statements  appear  in  the  record 
as  to  the  shipments  by  the  defendants  Hey- 
man  &  Baron  and  H.  C.  Myers  Company  to 
the  defendants  W.  J.  Goodlett  and  D.  b\ 
Belcher,  respectively. 

The  following  shipments  were  made  by 
Heyman  &  Baron,  of  Augusta,  Georgia,  con- 
signed to  themselves,  with  instructions  to 
notify  W.  J.  Goodlett:  (1)  Five  cases 
whisky  shipped  September  22,  1914,  arrived 
September  28,  1914;  (2)  fifteen  cases 
whisky  shipped  September  25,  1914,  arrived 
September  28,  1914;  (3)  five  cases  whisky 
shipped  September  29,  1914,  arrived  October 
1,  1914;  (4)  five  cases  whisky  shipped  Oc- 
tober 6,  1914,  arrived  October  7,  1914. 
These  shipments  were  seized  November  25, 
1914. 

The  following  shipments  were  made  by 
H.  C.  Myers  Company  from  New  York,  con- 
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signed  to  themselves,  with  instruetions  to 
notify  D.  F.  Belehert  (1)  One  ease  whisky 
shipped  July  9»  1914,  arrived  Julj  16,  1914; 
(2)  <»ie  case  whisky  shipped  July  9,  1914, 
arrived  July  16,  1914.  Iheee  shipments 
were  seized  August  13,  1914.  All  the  bills 
of  lading  were  marked,  "For  personal  use.'' 

H.  C.  Hartley  testified  as  follows  in  be- 
half of  the  plaintiff: 

Agent  of  Charleston  &  Western  Caro- 
lina Railway  Company  at  Greenville  con- 
tinuonslv  since  March  3,  1913.  On  Novem- 
ber  24,  1914,  Reuben  Gosnell,  chief  of  rural 
police,  seardied  for  liquor  in  the  warehouse, 
and  in  a  ear  standing  on  side  track  near 
warehouse.  Seized  45  cases  of  whisky  and 
15  or  18  barrels  of  beer.  The  liquor  was 
placed  in  the  car  for  safe-keeping,  to  keep 
it  from  being  stolen.  Had  had  trouble  with 
losing  whisky;  cases  had  been  broken  up, 
and  sometimes  an  entire  case  would  be 
stolen.  The  liquor  was  in  the  car  with  other 
freight. 

Cross-examination : 

We  were  using  the  car  practically  as  a 
warehouse.  Don't  think  there  was  any 
liquor  in  the  warehouse.  The  car  was  undei* 
a  local  seal  of  the  Charleston  &  Western 
Carolina  Railway  Company.  Harrison  and 
Goodlett  received  shipments  probably  every 
week  on  an  average.    Belcher  not  so  often. 

Q.  What  was  the  reputation  of  Harrison 
and  Goodlett  in  reference  to  being  engaged 
in  the  lawful  sale  of  liquor?     .    .    . 

A.  Their  general  reputation  was  that  they 
were  engaged  in  the  unlawful  J»ale  of  liquor. 
Harrison  and  Goodlett  frequently  got  sev- 
eral shipments,  at  ^he  same  time,  from  tlie 
same  party,  covered  by  separate  bills  oi 
lading.  When  such  shipments  would  come 
in  that  way,  X  would  put  tliem  in  tlie  car. 
When  jLhey  w^ould  pay  a  draft  attached  to 
a  bill  of  lading,  covering  a  particular  ship- 
ment, I  would  deliver  that  shipment  to 
them.  It  made  no  difference  how  often  they 
came,  or  for  how  much  tliey  came,  the  liqimr 
would  be  delivered  to  them,  if  they  pre- 
Buited  the  bill  of  lading  covering  that  par- 
ticular shipment  or  those  particular  ship- 
ments. It  frequently  happened  that  Harri- 
son or  Goodlett  would  send  a  bill  of  lading 
by  someone,  with  an  order  on  me  to  deliver 
to  them,  which  1  would  honor,  and  deliver 
the  liquor  accordingly.  On  all  order  notify 
shipments  we  promptly  noti^  the  party  to 
be  notified  of  the  receipt  by  us  of  the  ship- 
ment. This  is  done  with  both  order  notify 
and  straight  siiipments.  Storage  would  be 
charged  on  shipments  not  called  for.  I 
don't  recollect  an  instance  where  we  charged 
storage  against  Harrison,  Goodlett,  or  Bel- 
cher. In  the  car  there  were  boxes  which 
had  been  broken  into  and  some  of  the  con- 
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tents  abstracted.  This  was  done  before  ar- 
rival here.  It  was  not  done  by  the  in- 
tended consignees.  They  knew  absolutely 
nothing  about  it. 

On  cross-examination  Tom  Harrison  de- 
clined to  answer  questions  as  to  his  being 
engaged  in  the  unlawful  sale  of  liquor,  upon 
the  ground  that  the  answers  might  incrim- 
inate him.  And,  oh  the  cross-examination 
W.  J.  Goodlett  testified! 

Had  agency  for  near  beer  for  Augusta 
Brewing  Company.  Have  been  engaged  in 
the  liquor  business  in  Greenville  for  several 
years.  Was  so  engaged  in  November,  1914. 
I  had  a  Federal  license,  up  to  July,  1915, 
wholesale  and  retail.    * 

It  was  admitted  as  a  fact  that  the  stor- 
ing of  the  liquor  in  the  box  car  was  in  con- 
sequence of  advice  given  by  T.  P.  Cothran, 
Esq.,  local  counsel  of  Charleston  &  Western 
Carolina  Railway  Company  at  Greenville,  to 
the  agent,  to  protect  the  same  from  theft  in 
the  warehouse. 

Two  motions  were  made  for  the  direction 
of  a  verdict, — one  by  the  plaintiff  and  the 
other  by  the  defendant, — ^but  both  were  re- 
fused. 

The  jury  rendered  a  verdict  in  favor  of 
the  defendant  Gosnell,  and  the  plaintiff  ap- 
pealed. 

Messrs.    Cothran,    Dean,    A    Cotliran 
and  Mauldlu  &  Turner  for  appellants. 
Messrs.  McCu Hough,  Martin,  &  Blytlie, 

for  respondent: 

The  liquor  was  not  exempt  from  seizure 
because  protected  as  interstate  commerce. 

Kirmeyer  v.  Kansas,  236  U.  S.  568,  59  L. 
ed.  721,  35  Sup.  Ct«  Rep.  419;  Adams  Exp. 
Co.  V.  Kentucky,  206  U.  S.  129,  51  L.  ed. 
987,  27  Sup.  Ct.  Rep.  606;  Jaro  v.  Ilolstein, 
73  S.  C.  Ill,  52  S.  E.  870;  Atkinson  v. 
Southern  Exp.  Co.  94  S.  C.  444,  48  L.R.A. 
(N.S.)  349,  78  S.  E.  516;  Adams  Exp.  Co. 
V.  Kentucky,  238  U.  S.  190,  59  L.  ed.  1267, 
L.R.A.1916C,  273,  35  Sup.  Ct.  Rep.  824,  Ann. 
Cas.  1915D,  1167. 

Gary,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Tliere  are  numerous  exceptions,  but  it 
will  not  be  necessary  to  consider  them  in 
detail,  as  the  appellant's  attorneys  state 
that  the  main  question  raised  by  them  may 
thus  be  formulated:  "Is  an  *order  notify* 
shipment  of  liquor^  interstate  in  character^ 
intended  by  the  party  to  be  notified  for 
unlawful  use,  subject  to  seizure  under  the 
laws  of  South  Carolina,  before  actual  or 
constructive  delivery  to  the  party  for 
whom,  upon  certain  conditions,  it  is  de- 
signed ?" 

In  the  case  of  Smith  v.  Lafar,  67  S.  C. 
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491,  46  S.  E.  332,  it  is  said:  'O^iquor  pur- 
chased in  another  state  and  shipped  to  the 
purchaser  in  this  state  is  not  contraband, 
being  protected  as  an  article  of  interstate 
commerce  until  it  is  delivered  to  the  pur- 
chaser. Rhodes  v.  Iowa,  170  U.  S.  412,  42 
L.  ed.  1088,  18  Sup.  Ct.  Rep.  664;  State 
V.  Holleyman,  56  S.  C.  244,  45  L.R.A.  567, 
31  S.  E.  362,  33  S.  E.  366.  The  fact  that 
the  purchaser  to  whom  it  is  consigned  is 
engaged  in  the  illicit  sale  of  liquor,  and 
purchases  it  for  the  purpose  of  resale,  can 
'  make  no  difference;  the  liquor  is  none  the 
less  an  article  of  interstate  commerce,  and 
cannot  be  legally  seieed  until  it  is  deliv- 
ered to  the  consignee." 

The  carrier,  however,  cannot  claim  the 
protection  of  the  interstate  commerce  laws 
if  it  aids  and  abets  the  shipper  or  the  con- 
signee in  evading  the  laws  of  the  state 
against  the  sale  of  intoxicating  liquors. 
The  court  uses  this  language  in  the  case  of 
Jaro  V.  Holstein,  73  S.  C.  Ill,  52  S.  E. 
870 :  "The  prime  object  of  the  Federal  com- 
merce power  is  to  protect  tlie  freedom  of 
legitimate  trade  among  the  states.  This 
great  power  is  acknowledged  to  be  para- 
mount as  to  all  matters  not  reserved  to  and 
inherent  in  the  police  power  of  the  states, 
but  it  ought  never  to  be  so  extended  as  to 
become  an  aid  and  shield  for  unlawful 
traffic.  The  police  law  of  the  state,  which 
is  designed  to  uproot  illicit  traffic  in  in- 
toxicating liquors  by  seizure  within  the 
state  of  liqiiors  intended  for  such  traffic, 
does  not  materially  or  injuriously  affect 
legitimate  interstate  commerce.  ...  In- 
terstate commerce  will  not  protect  intoxi- 
cating liquors  imported  into  this  state  for 
an  unlawful  purpose,  if  the  importation  is 
in  such  a  way  aa  to  make  the  carrier  an 
aider  and  abettor  in  the  scheme  to  violate 
state  laws." 

This  proposition  is  also  sustained  by  the 
case  of  Adams  Exp.  Co.  v.  Kentucky,  206 
U.  S.  129,  61  L.  ed.  987,  27  Sup.  Ct.  Rep. 
606,  in  which  the  court  says:  "We  do  not 
mean  to  intimate  that  an  express  company 
may  not  also  be  engaged  in  selling  liquor 
in  a  state,  contrary  to  its  laws,  or  that  the 
fact  that  the  consignee  did  not  order  a  ship- 
ment might  not  be  evidence  for  a  jury  to 
consider  upon  the  question  whether  the  com- 
pany was  not,  in  addition  to  its  express  busi- 
ness, also  selling  liquor  contrary  to  the 
statutes.  It  is  enough  to  hold,  as  we  do, 
that  under  the  averments  of  this  indict- 
ment such  testimony  is  immaterial.  It  is, 
of  course,  a  question  of  fact  whether  a 
carrier  is  confining  itself  strictly  to  its 
business  as  a  carrier  or  participating  in  il- 
legal sales.  The  consignor  alone  may  be 
trying  to  evade  the  statute.  He  may  for- 1 
ward  the  liquors  in  the  expectation  that 
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the  consignee  will,  'when  informed  of  thefr 
arrival,  take  and  pay  for  them.  So  the 
fact  that  there  is  no  previous  order  by  the 
consignee  may  not  be  conclusive  of  the  car- 
rier's wrongdoing,  but  still  it  is  entitled 
to  consideration  in  determining  that  qnes- 
tion." 

In  regard  to  the  question  of  delivery,  the 
court  uses  the  following  language  in  the 
case  of  Heyman  v.  Southern  R.  Co.  203  U. 
S.  270,  61  L.  ed.  178,  27  Sup.  Ct  Rep. 
104,  7  Ann.  Cas.  1130:  "Of  course,  we  are 
not  called  upon  in  this  case,  and  do  not  de- 
cide, if  goods  of  the  character  referred  to  in 
the  Wilson  Act,  moving  in  interstate  com- 
merce, arrive  at  the  point  of  destinatioti, 
and  after  notice  and  full  opportunity  to 
receive  them,  are  designedly  left  in  the 
hands  of  the  carrier  for  an  unreasonable 
time,  that  such  conduct  on  the  part  of  the 
consignee  might  not  justify,  if  affirmatively 
alleged  and  proven,  the  holding  that  goods 
so  dealt  with  have  come  under  the  op- 
eration of  the  W^ilson  Act,  because  con- 
structively delivered.  We  say  we  are  not 
called  upon  to  conaider  this  question,  for 
the  reason  that  no  facts  are  shown  by  the 
record  justifying  passing  on  such  a  propo- 
sition." 

Subsequently,  however,  the  question  was 
decided  in  the  case  of  Kirmeyer  v.  Kansas, 
236  U.  S.  568,  59  L.  ed.  721,  36  Sup.  Ct. 
Rep.  419,  in  which  the  court  used  this 
language:  "The  instant  cause  arose  be- 
fore paasage  of  the  act  of  Congress  ap- 
proved starch  1,  1913  (37  Stat,  at  L.  699, 
chap.  90,  Comp.  Stat.  1918,  §  8739),  known 
as  the  Webb-Kenyon  Bill;  consequently 
neither  its  construction  or  application  is 
now  involved;  and  what  is  said  herein,  of 
course,  has  reference  to  conditions  existing 
prior  to  that  enactment.  Former  opinions 
of  this  court  preclude  further  discussion  of 
these  propositions:  Beer  is  a  recognized 
article  of  commerce,  llie  right  to  send  it 
from  one  state  to  anotlier  and  the  act  of 
doing  80  are  interstate  commerce,  the  regu- 
lation whereof  has  been  submitted  to  Con- 
gress; and  a  state  law  which  denies  such 
right  or  substantially  interferes  with  or 
hampers  the  same  is  in  conflict  with  the 
Constitution  of  the  United  States.  Trans- 
portation is  not  complete  until  delivery  to 
the  consignee  or  the  expiration  of  a  reason- 
able time  therefor,  and  prior  thereto  the 
provisions  of  the  Act  of  Congress  approved 
August  8,  1890  (26  Stat,  at  L.  313,  chap. 
728,  Comp.  Stat.  1913,  §  8738)— the  Wilson 
Act, — have  no  application." 

It  is  within  the  province  of  the  court, 
and,  indeed,  it  is  its  duty,  to  render  such 
an  interpretation  of  the  laws  as  will  best 
subserve  the  ends  of  justice  and  the  pro- 
tection of  the  public,  in  so  far -as  this  may 


CHARLESTON  k  W.  G.  R.  CO.  v.  Q06NELL. 


219 


be  done  in  ftceordftnee  with  well-e«tablifthed 
rules  of  construction.  This  may  be  accom- 
plished tkt  one  time  by  a  liberal  and  at 
another  time  by  a  strict  interpretation. 
In  construing  the  Wilson  Act  the  Supreme 
Court  of  the  United  States  ruled  that  liq- 
uors transported  from  one  state  into  an- 
other did  not  lose  their  character  as  an 
interstate  shipment,  and  become  subject  to 
the  laws  of  the  state,  until  arrival  at  their 
destination  and  deliyery  to  the  consignee. 
Many  dealers  in  liquors  took-  advantage  of 
the  opportunity  to  leave  such  shipments  in 
the  custody  of  the  carrier  for  as  long  a 
time  as  they  saw  fit,  whether  reasonable  or 
unreasonable,  for  the  purpose  of  evading 
the  laws  of  the  state  against  the  sale  of 
intoxicating  liquors.  The  Federal  Supreme 
Court,  recognizing  that  it  was  injurious  to 
the  morals,  the  health,  and  welfare  of  the 
public  for  liquors  to  remain  in  the  hands  of 
the  carrier  for  a  length  of  time  limited 
only  by  the  action  of  the  dealer  in  supply- 
ing hia  customers,  interpreted  the  word 
"delivery"  to  include  not  only  an  actual 
transfer  of  the  liquors  to  the  consignee,  but 
likewise  a  constructive  delivery,  from  the 
fact  that  they  had  remained  in  the  custody 
of  the  carrier  an  unreasonable  time  after 
arrival  at  their  destination.  The  proposi- 
tion for  which  the  appellant  contends  would 
defeat  this  construction.  The  liquors  were 
consigned  to  the  shipper,  but  it  was  never 
contemplated  that  they  were  to  be  deliv- 
ered to  him,  but  it  was  tlie  expectation  of 
the  parties  Uiat  the  one  who  was  to  be 
notified  would  become  the  consignee.  The 
consignor  conferred  upon  him  alone  the  pow- 
er and  authority  of  determining  when  the 
liquors  should  be  delivered.  He  was  the 
agent  of  the  shipper  to  the  extent  of  de- 
ciding when  the  liquors  were  to  be  re- 
moved»  in  so  far  as  their  delivery  within 
a  reasonable  time  was  involved.  The  rul- 
ing that  liquors  were  subject  to  the  laws 
of  the  state,  after  they  had  remained  a 
reascMiable  time  in  the  hands  of  the  carrier, 
was  based  upon  public  policy,  which  is  para- 
mount to  the  rights  of  private  parties.  Mc- 
Connell  v.  Kitchens,  20  S.  C.  430,  47  Am. 
Rep.  846;  lAnahan  v.  Bailey,  53  S.  C.  489, 
42  L.R.A.  297,  69  Am.  St.  Rep.  884,  31  S. 
E.  332. 

It  would  be  against  public  policy  for 
anyone,  even  the  carrier,  to  enter  into  a 
contract  that  the  liquors  should  not  be 
subject  to  the  laws  of  the  state  after  arrival 
at  their  destination  and  the  expiration  of  a 
reasonable  time  thereafter,  as  such  a  con- 
tract would  be  inconsistent  with  the  rul- 
ing adopted  by  the  Federal  Supreme  Court 
hereinbefore  mentioned.  The  consignors  are 
presumed  to  know  the  law,  and  that  it  is 
against  public  policy  for  liquors  to  remain 
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in  the  custody  of  the  carrier  after  a  reason- 
able time  for  their  removal.  The  important 
fact  to  be  determined  in  all  these  cases  is 
whether  the  liquors  were  allowed  to  remain 
an  unreasonable  length  of  time,  and  not 
the  fact  as  to  which  of  the  parties,  as 
between  themselves,  was  responsible  for  the 
failure  to  remove  them.  The  question  un- 
der consideration  is  not  to  be  determined 
by  principles  regulating  the  relations  be- 
tween the  consignor  and  consignee,  but  by 
the  laws  fixing  the  time  within  which  the 
liquors  shall  become  subject  to  the  laws  of 
the  state.  The  exceptions  raising  this  ques- 
tion are  overruled. 

There  are  two  other  exceptions,  but  they 
cannot  be  sustained,  for  the  reason  that,  if 
there  was  error,  it  was  not  prejudicial;  as 
there  is  no  reasonable  ground  for  suppos- 
ing that  the  result  would  have  been  dif- 
ferent if  the  error  had  not  been  committed. 

Affirmed. 

Crage,  J.,  and  Moore^  Sense,  Rice, 
Bowman,  Ckiry,  Wilson,  Penrtfoy,  and 
Smltli,  Circuit  Judges,  concur. 

Waits,  J.,  and  Piinoe,  Shipp,  and  Do 
Tore,  Circuit  Judges,  dissent. 

Hydrick,  J.,  concurring: 

Plaintiff  brought  this  action  of  claim  and 
delivery  December  12,  1914,  to  recover  from 
defendant  Oosnell  the  possession  of  certain 
intoxicating  liquors  which  had  been  seized 
by  him  under  and  by  virtue  of  warrants 
duly  issued  by  a  magistrate  and  directed  to 
him.  The  liquors  seized  'were  shipped  in 
1914,  and  were  consigned  by  the  several 
consignors  to  themselves,  ''order  notify"  the 
respective  individuals  named  as  defendants, 
for  whom  intended,  and  in  each  case  a  draft 
for  the  purchase  price  was  drawn  on  the 
person  to  be  notified,  and  forwarded  with 
the  bill  of  lading  attached  through  regular 
commercial  channelti  for  collection,  and 
plaintiff  duly  notified  the  intended  con- 
signees of  the  arrival  of  the  respective  ship- 
ments, which  were  as  follows:  Two  bv 
Myers  ft  Company  from  New  York,  New 
York,  for  defendant  Belcher,  each  a  case 
of  whisky  at  $10,  shipped  July  9th,  arrive<l 
July  16th,  seized  August  13th ;  five  by  Hey- 
man  k  Baron  from  Augusta,  (Georgia,  for 
defendant  Goodlett,  as  follows:  September 
22d,  five  oases  of  whisky,  $36;  September 
25th,  fifteen  casks  of  beer,  $160;  Septem- 
ber 29th,  fiye  cases  of  whisky,  $36;  October 
6th,  five  cases  of  whisky,  $45;  October  6th, 
five  cases  of  whisky,  $49.50.  These  arrived 
from  September  25th  to  October  7th;  and 
one  by  Coming  k  Company  from  Peoria, 
Illinois,  for  defendant  Harrison  November 
9th,  twenty-fiTo  cases  of  whisky,  $153.25, 
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which  arrived  November  2Qth.  The  Goodlett 
and  Harrison  shipments  were  seized  Novem- 
ber 24th.  Each  shipment  seized  was  marked, 
"For  personal  use,"  on  bill  of  lading  and 
box  or  cask  containing  the  liquor,  and  the 
freight  on  each  was  prepaid,  except  that 
for  Harrison,  which  was  $15.50,  ^'Collect/' 
The  seizures  were  made  while  the  liquor 
was  in  plaintiff's  possession,  having  been 
stored  in  its  warehouse  awaiting  delivery 
to  the  respective  persons  for  whom  it  was 
intended. 

The  undisputed  evidence  shows  that  each 
of  the  individual  defendants,  Belcher,  Good- 
lett, and  Harrijson,  intended  to  use  the  liq- 
uor shipped  to  him  in  violation  of  the  law 
of  tliis  state.  Each  had  a  license  from  the 
Federal  government  to  sell  intoxicating  liq- 
uors, and  hj  §  838  of  the  Criminal  Code 
the  possession  of  such  license  is  made  prima 
facie  evidence  that  the  holder  thereof  was 
(engaged  in  selling  such  liquors  in  violation 
of  the  state's  laws.  There  was  no  evidence 
to  rebut  the  prima  facie  case  so  made 
against  each  of  them,  but  much  to  corrobo- 
rate it. 

It  will  be  observed  that  these  liquors 
were  all  shipped  from  other  states  and 
transported  into  this  state  in  1014,  after 
the  passage  of  the  Act  of  Congress  of  March 
1,  19]  3,  known  as  the  Webb-Kenyon  Act 
(Act  March  1,  1913,  chap.  90,  37  Stat,  at 
L.  699,  Comp.  Stat.  1913,  §  8739),  which 
provides,  in  substance:  That  the  shipment 
or  transportation  of  any  intoxicating  liquor 
from  one  state  into  another,  wliich  said 
liquor  is  intended  by  any  person  interested 
tlierein  to  be  received,  possessed,  sold,  or 
in  any  manner  used  in  violation  of  any 
law  of  such  state,  is  prohibited. 

As  it  conclusively  appears  that  these  liq- 
uors were  intended  to  be  received,  pos- 
sessed, sold,  and  used  in  violation  of  the 
law  of  this  state,  their  shipment  and  trans- 
portation into  this  state  were  prohibited 
by  the  act  of  Congress  above  mentioned, 
which  devested  them  of  their  interstate 
character.  They  were  not,  therefore,  enti- 
tled to  the  protection  which,  before  the 
passage  of  that  act,  had  been  afforded  to 
such  liquors,  as  lawful  subjects  of  com- 
nieice  between  the  states,  under  the  com- 
merce clause  of  the  Federal  Constitution, 
giving  Congress  the  power  to  regulate  com- 
merce. It  follows  that  the  transactions  in- 
volved in  this  passage  of  the  act  of  March 
1,  1913,  and  also  that  the  decisions  of  this 
court  and  those  of  the  Supreme  Court  of 
the  United  States  which  interpreted  and 
applied  the  law  as  it  then  stood  to  com- 
merce in  such  liquors  are  not  entirely  ap- 
plicable to  the  transactions  now  being  con- 
sidered; for,  as  they  occurred  after  the 
Webb-Kenyon  Act  became  effective,  they  are 
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subject  to  its  {iroviaions,  and  miist  be  solved 
under  it.  Against  this  conclusion  the  de- 
cision  of  tliis  court  in  Atkinson  v.  Southern 
Exp.  Co.  94  S.  C.  444,  48  L.RA.(N.S.) 
349,  78  S.  E.  516,  is  invoked.  There 
are  some  expressions  in  the  opinion  of 
the  court  in  that  case  which  favor  the 
contention  of  appellant  that  state  legis- 
lation after  the  passage  of  the  Webb- 
Kenyon  Act  was  necessary  to  make  that 
act  applicable  to  the  shipment  or  transpor- 
tation of  liquor  into  the  state  subsequent 
to  ita  passage.  But  there  are  several  an- 
swers to  that  contention.  The  first  is  that 
tlie  language  quoted  from  the  opinion  in 
that  case,  which  is  relied  upon  by  appel- 
lant, went  further  than  was  necessary  to 
the  decision  of  the  question  before  the 
court.  The  passage  quoted  is  as  follows: 
''It  was  not  the  intention  of  the  Webb  Act 
to  interfere  with  the  policy  of  the  state  in. 
regard  to  the  importation  of  liquors,  but 
merely  to  provide  that  the  enforcement  of 
a  state  statute  would  not  be  interfered  with 
or  hampered  by  the  interstate  commerce 
law.  In  other  words,  the  act  in  this  re- 
spect is  passive,  while  it  is  incumbent  on 
the  states  to  enact  legislation  of  an  active 
nature  if  they  are  desirous  of  prohibiting 
the  importation  of  liquors  for  personal  use 
or  other  purposes.  [Italics  added.]  But,^ 
even  if  Congress  had  undertaken  to  give 
validity  to  an  unconstitutional  state  stat- 
ute, it  would  have  been  beyond  its  powers. 
\Miile  the  legislature  cannot  pass  an  act 
validating  the  provisions  of  the  dispensary 
statute,  which  we  have  declared  to  be  un- 
constitutional, BO  as  to  give  it  a  retroactive 
effect,  it  nevertheless  has  the  power  to 
adopt  a  statute  with  similar  provisions^ 
having  a  prospective  effect,  prohibiting  al- 
coholic liquors  from  being  imported  into 
this  state." 

The  case  then  before  the  court  involved 
notliing  more  than  Atkinson^s  right  to  im- 
port liquor  admittedly  for  his  personal  use. 
Hence  the  words  ''or  other  purposes"  ital- 
icized in  the  excerpt  above  quoted  were 
clearly  obiter,  for  the  right  to  import  for 
an  unlawful  purpose  was  not  involved.  In 
using  the  words  ''or  other  purpose"  the 
court  evidently  had  in  mind  only  a  lawful 
purpose.  Certainly  the  court  did  not  in- 
tend to  hold,  nor  is  such  intention  reason- 
ably inferable  from  the  language  used,  that 
any  person  in  the  state  had  the  right  to 
import  liquor  for  the  purpose  of  selling  it. 
If  that  weie  true,  the  numerous  convictions 
for  storing,  transporting,  and  selling  such 
liquors  that  have  been  sustained  since  that 
time  were  all  wrong.  Furthermore,  it  was 
not  necessary  in  the  Atkinson  Case  to  de- 
cide anything  relative  to  the  necessity  of 
subsequent   state  legislation   to   make  the 
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Webb-Kenyon  Act  effeetiTe.  For,  as  tiie 
opinion  elearly  shows,  under  the  law  as  it 
stood  prior  to  the  Webb-Kenyon  Act,  it  was 
lawful  for  any  person  in  the  state  to  im* 
port  liquor  for  his  personal  use,  because 
the  Supreme  Court  of  the  United  States 
has  held,  in  the  cases  cited  and  quoted  from 
in  the  opinion,  that  the  provision  of  our 
dispensary  law  prohibiting  importation  for 
personal  use  was  void  and  ineflTective  in  so 
far  as  it  was  attempted  to  make  it  appli- 
cable to  interstate  commerce,  on  the  ground 
that  it  was  unlawful  discrimination  against 
the  products  of  other  states  which  were  rec- 
ognized by  the  law  of  this  state  as  being 
subjects  of  lawful  commerce,  as  the  state 
itself  was  then  engaged  in  the  sale  of  them 
through  the  dispensaries  for  profit. 

When  the  Atkinson  Case  was  decided,  in 
1914,  the  state  was  still  engaged  in  selling 
such  liquors  for  profit  tlirough  dispensa- 
ries; hence  the  same  unlawful  discrimina- 
tion still  existed,  and  tliat  was  all  that 
was  necessary  to  give  Atkinson,  or  any 
other  person  in  the  state,  the  right  to 
import  such  liquors  for  a  purpose  recog- 
nized by  the  state  IaM&  to  be  lawful.  And 
as  tlie  state,  by  virtue  of  the  decisions  of 
the  Federal  Supreme  Court,  was  compelled 
to  recognize  the  importation  of  such  liquors 
for  personal  use  to  be  lawful  so  long  as  it 
was  engaged  in  selling  them  for  profit,  the 
Webb-Kenyon  Act  did  not  apply,  because 
by  its  terms  it  prohibits  shipment  or  trans- 
portation of  such  liquor  -only  when  it  is 
to  be  received,  possessed,"  sold,  or  used  in 
violation  of  a  law  of  tK^  State.  Of  course, 
that  means  a  valid  la\^.  It  was  not  the 
intention  of  Congress  to  enable  the  state 
to  enforce  a  law  making  an  unlawful  dis- 
crimination in  what  was  recognized  to  be 
lawful  subjects  of  interstate  commerce. 
But  the  Supreme  Court  did  not  hold  that 
liquors  could  be  lawfully  sold  in  the  state 
otherwise  than  in  conformity  with  the  state 
law;  that  is,  through  the  dispensaries. 
While  it  did  hold,  construing  the  Act  of 
Congress  of  August,  1890,  known  as  the 
Wilson  Act  (Act  Aug.  8,  1890,  chap.  728, 
26  Stat,  at  L.  313,  Comp.  Stat.  1913, 
§  8738),  that  liquors  imported  even  for 
unlawful  purposes  could  not  be  interfered 
with  by  state  authoxity  until  after  delivery 
thereof  to  the  consignee,  it  as  distinctly 
held  that  after  such  delivery  they  were  sub- 
ject to  the  state  law,  and  could  not  be  law- 
fully sold  by  the  consignee,  even  in  the 
original  packages.  Therefore,  when  the 
Webb-Kenyon  law  became  effective,  it  was 
unlawful  to  sell  intoxicating  liquor  In  this 
state,  except  through  the  dispensaries;  and 
the  shipment  or  transportation  of  such 
liquor  into  the  state  for  sale  by  private 
individuals  was  prohibited  by  that  act,  be- 
L,R.A.1917B. 


cause  sueh  sale  was  in  violation  of  existing 
valid  laws  of  the  state.  So  that,  even  if 
full  force  and  effect  be  given  to  the  lan- 
guage of  this  court  in  the  Atkinson  Case 
upon  this  point,  it  would  not  control  the 
decision  of  this  case,  because  the  facts  are 
different.  In  Atkinson's  Case  the  court  was 
considering  the  necessity  of  re-enacting  a 
state  law  that  had  been  declared  void  as 
to  interstate  commerce,  while  in  tliis  case 
we  are  considering  a  state  law  that  has 
been  adjudged  to  be  valid.  So  that  our 
dietum  that  it  was  necessary  to  re-enact 
a  state  law  that  had  been  declared  to  be 
unconstitutional,  after  the  constitutional 
objection  was  removed,  was  not  only  not 
necessary  to  the  decision  of  Atkinson's 
Case,  but  it  is  not  applicable  to  the  facts 
of  this  case. 

But  there  is  another  answer  to  appei* 
lant's  contention  that  is  conclusive  in  any 
event.  For,  even  if  it  should  be  conceded 
that  subsequent  state  legislation  was  nec- 
essary to  give  effect  to  the  Webb-Kenyon 
law,  we  have  had  such  legislation.  At  the 
session  of  1914  the  legislature  passed  sev- 
eral acts  which  distinctly  recognized  and 
directed  the  enforcement  of  the  liquor  laws 
of  the  state  existing  when  the  Webb-Kenyon 
law  became  effective*  By  the  Act  of  Feb- 
ruary 14,  1914  (28  Stat,  at  L.  754),  it  is 
made  the  duty  of  the  rural  policeman  of 
Greenville  county,  in  which  the  city  of 
Greenville,  the  destination  of  the  liquors 
herein  sued  for,  is  situated,  '-to  patrol  and 
police  the  county,  and  to  prevent  or  detect 
offenses  against  the  criminal  law,  and  pros- 
ecute all  persons  for  violation  of  the  crim- 
inal law  of  every  kind,  making  arrests  upon 
their  own  initiation,  as  well  as  upon  com- 
plaint or  information,  and  to  eeiee  withtHit 
warranty  and  hold  all  alcoholic  liquors  in 
possession  of  any  person  for  unlawful  use, 
and  if  no  action  to  recover  the  same  is 
begun  within  thirty  days  from  such  seizure, 
or  if  such  action  be  begun  and  the  judg- 
ment of  the  court  be  adverse  to  the  plain- 
tiff, then  such  liquors  ahall  be  destroy^ 
publicly  by  the  chief  of  rural  police." 
(Italics  added.) 

The  legislature  evidently  had  in  mind 
in  the  language  above  quoted  all  the  crim- 
inal laws  of  the  state,  common  and  statu- 
tory, including  the  liquor  laws,  as  set  out 
in  chap.  29  of  the  Criminal  Code,  in  which 
special  duties  in  respect  to  the  enforcement 
thereof  are  imposed  upon  all  constables  and 
magistrates.  The  same  observation  is  true 
of  another  act  passed  at  the  same  session 
(28  Stat,  at  L.  646),  amending  the  law  re- 
lating to  magistrates  and  their  constables, 
which  provides  in  the  firat  section  that  the 
law  as  to  magistrates  and  their  constables, 
their  powers,  duties,  etc.,  shall  be  as  now 
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proTided  by  law.  Numerous  flections  of  the 
liquor  law  then  on  the  books  required  mag- 
istrates and  their  constables  to  enforce  it 
upon  pain  of  summary  suspension  for  neg- 
lect to  do  so.  The  defendant  Oosnell  was 
chief  of  the  rural  policemen  for  Greenville 
county.  It  was  therefore  made  his  duty  by 
the  express  language  of  the  statutes  to  seize 
the  liquors  in  question. 

It  follows  that  by  the  terms  of  the  Webb- 
Kenyon  Act  the  liquors  here  in  question, 
being  intended  for  use  in  violation  of  the 
state's  laws,  were  devested  of  their  inter- 
state character,  and  their  shipment  and 
transportation  into  the  state  were  prohib- 
ited. They  became  subject  to  the  law  of 
the  state  upon  their  arrival  within  its  bor- 
ders, and  were  therefore  subject  to  seizure 
before  delivery  thereof  to  the  consignees. 
Gosnell  was  not  only  authorised,  but  re* 
quired,  by  the  valid  laws  of  the  state,  to 
seize  them,  and  therefore  his  act  was  jus- 
tified by  law.  It  follows  that  neither  the 
plaintiff  nor  any  of  the  defendants  can 
recover  the  possession  thereof  from  him. 
The  judgment  below  is,  therefore,  right;  in 
fact,  Gosnell's  motion  for  a  directed  verdict 
should  have  been  granted.  This  conclusion 
makes  it  unnecessary  to  consider  the  as- 
signments   of    error    in    the    rulings    and 


charge,  except,  perhaps,  those  which  make 
the  point  that  the  rights  of  the  carrier  and 
consignors,  who  are  alleged  to  have  been 
innocent  of  any  intended  violation  of  the 
state  laws,  should  be  protected. 

The  language  of  the  Webb-Kenyon  Act 
extends  the  prohibition  thereof  to  the  in- 
tention, with  regard  to  such  liquors,  of  any 
person  interested  therein.  Therefore  it  is 
not  necessary,  to  make  the  prohibition  ef- 
fective, that  all  persons  interested  therein 
shall  have  the  unlawful  intent;  nor  doe» 
it  make  any  difference  that  there  may  be 
some  person  interested  therein  who  has  no 
such  intent.  The  consignor  may  be  inno- 
cent of  it;  but  if  the  consignee  has  it,  ship- 
ment and  transportation  are  prohibited. 
Consignors  and  carriers  of  such  liquors  may 
protect  themselves  from  loss  by  requiring 
payment  of  purchase  price  and  freight 
charges  before  shipment  and  transportation 
thereof.  Both  are  bound  to  know  that  they 
are  dealing  in  and  with  an  article  which 
may  be  contraband,  dependent  upon  the  in- 
tention of  the  consignee,  or  any  other  per- 
son interested  therein. 

For  these  reasons,  I  think  the  judgment 
below  should  be  affirmed. 

Fraser,  J.,  concurs. 


WASHINGTON  SUPREME  COURT. 
(Department  No.  2.) 

MABEL  LE  VBTTE,  Appt., 
v. 

HARDl^fAN  ESTATE  et  al.,  Respts. 

(77  Wash.  320,  187  Pac.  454.) 

Landlord     and     tenant  —  stipulations 
against  liability. 

jl.  Stipulations  in  a  lease  exonerating  the 
lessor  from  liability  for  damage  from  leaky 
pipes,  etc.,  cannot  be  enlarg^  to  include 
any  damage  not  expressly  waived. 
For  other  cases,  see  Landlord  and  Tenant, 

III,  0,  2,  b,  in  Dig.  1^2  N,  8. 

Same  —  act  of  trespassers. 

2.  A  stipulation  in  a  lease  that  the  lessee 
shall  hold  tlie  lessor  harmless  from  all 
damages  occasioned  by  the  bursting,  leak- 
ing, or  running  of  any  washstand,  etc.,  in, 
above,  upon,  or  about  the  building  in  which 
the  demised  premises  are  situated,  or  by 
water  coming  in  through  the  walls,  will 
not  include  an  injury  occasioned  by  the 
tearing  out  of  a  washstand  by  trespassers 
upon  a  portion  of  the  premises  vacated  by 
another  tenant,  causing  a  breakage  of  the 
water  pipes. 
For  other  cases,  see  Landlord  and  Tenant, 

IIL  c,  2,  I,  in  Dig.  1-52  N.  8. 

Note. —  For  liability  of  landlord  to  ten- 
ant for  damage  by  water,  see  annotation 
following  this  case,  post,  225. 
L.R.A.1917B. 


Same  —  vacant  upper  story  —  landlord's 
duty. 

3.  Although  a  landlord  is  under  no  obli- 
gation to  repair  the  demised  premises,  it 
is  his  duty  so  to  control  and  preserve  the 
upper  stories  of  a  building,  which  have  bees 
vacated  by  a  tenant,  as  to  keep  them  in  a 
condition  of  reasonable  safety  m  so  far  as 
such  a  condition  affects  the  tenant  of  the 
lower  stpry,  notwithstanding  the  tenant  of 
the  upper  story  has  vacated  within  the 
term  covered  by  his  lease,  so  that,  as  be- 
tween him  and  the  landlord,  the  legal  right 
of  possession  still  remains  in  him. 

For  othet  cases,  see  Landlord  and  Tenant, 
IIL  c,  2,  h,  in  Dig,  1-52  N,  8. 

Trial  —  evidence  of  landlord's  neffli* 
gen€*e  —  question  for  jury. 

4.  Where  it  appears  that  the  breaking  of 
water  pipes  in  the  vacant  upper  story  of  a 
building,  causing  damage  to  the  tenant  on 
the  floor  below,  was  the  act  of  evilly  dis- 
posed persons  breaking  into  the  building 
through  windows  on  an  alley,  that  these 
windows  had  been  broken  on  three  previous 
occasions,  that  the  landlord  knew  that  the 
ilpper  story  and  a  dwelling  in  the  rear  of 
the  premises  were  connected  with  the  same 
service  pipe,  and  permitted  the  water  to 
be  turned  oii  for  the  purpose  of  supplying 
the  dwelling  without  first  investigating  the 
condition  of  the  pipes  in  the  upper  story, 
the  question  whether  the  landlord  was  neg- 
ligent \b  for  the  jury. 

For  other  cases,  see  Trial,  II.  c,  8,  e, 
Dig,  1-52  y.  6 
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Principal  and  mgent  «-  actioii  agalaot 
principal. 

5.  One  who  electa  to  proceed  against  a 
known  principal  as  owner  of  leased  prop- 
erty, for  injury  to  his  property  through 
leaky  water  pipes  upon  premises  in  posses- 
sion of  the  landlord,  cannot  also  hold  the 
agent. 
For  other  oases,  $e€  Election  of  Remedies,  II, 

in  Dig,  1-52  N,  S, 

(January  8,   1914.) 

APPEAL  by  plaintiff  from  an  order  of 
nonsuit  and  dismissal  of  the  Superior 
Court  for  King  County  in  an  action  brought 
to  recover  damages  for  injuries  to  goods 
caused  by  leakage  of  water  from  an  upper 
story  of  a  building  a  portion  of  which  was 
leased  by  plaintiff.     AiHrmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McCafferty,  Koblnaon,  A  God* 
frey,  for  appellant: 

The  lease  itself  does  not  contain  a  clause 
or  provision  which  waives  any  damages  or 
which  was  ever  intended  to  waive  such  dam- 
ages, occasioned  by  the  wrongful  acts  or  the 
negligence  of  the  owners  of  the  premisea 
from  which  the  plaintiff  leased. 

1  Thomp.  Neg.  §  1143;  Mitchell  ▼.  Plaut» 
31  111.  App.  148;  Lathers  y.  Coates,  18 
Misc.  231,  41  N.  Y.  Supp.  373. 

The  words  of  the  contract  are  insufficient 
to  relieve  the  Hardman  estate  or  its  agents 
from  damages  suffered  by  plaintiff  by  rea- 
son of  its  or  their  negligence  or  wrongful 
acts. 

Railton  y.  Taylor,  20  R.  I.  279,  39  LwRA. 
246,  38  Ail.  980;  Jones  v.  Millsaps,  71  Miss. 
10,  23  L.RJk.  156,  14  So.  440;  Dollard  y. 
Roberts,  130  N.  Y.  260,  14  L.R.A.  230,  20 
N.  E.  104. 

The  law  imposed  no  obligation  on  plain- 
tiff to  guard  against  or  anticipate  danger 
from  some  other  part  of  the  building  not 
under  her  control,  resulting  from  the  neg- 
ligent acts  of  the  owner  or  its  agent. 

Jones  V.  Millsaps,  23  L.R.A.  155,  note; 
Cooley,  Torts,  2d  ed.  §  829. 

If  there  was  no  negligence,  the  defendant 
needed  no  contract  to  exempt  him  from  lia- 
bility; if  he  was  negligent,  the  contract 
•et  out  in  the  answer  will  be  of  no  value. 

Roesner  v.  Hermann,  10  Biss.  486,  8  Fed. 
782;  Hill  y.  Northern  P.  R.  Co.  33  Wash. 
607,  74  Pac.  1054,  15  Am.  Neg.  Rep.  729; 
Black  y.  Goodrich  Transp.  Co.  55  Wis.  310, 
42  Am.  Rep.  713,  13  N.  W.  244;  Hart  v. 
Pennsylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  5  Sup.  Ct.  Rep.  151;  Magnin  v. 
Dinsmore,  66  N.  Y.  168;  Hull  v.  Chicago, 
6t  P.  M.  A  O.  R.  Co.  41  Minn.  610,  5  L.R.A. 
687,  16  Am.  St.  Rep.  722,  43  N.  W.  391; 
Shriver  v.  Sioux  City  &  St.  P.  R.  Co.  24 
Minn.  506;  31  Am.  Rep.  353;  Liverpool  k 
L.RA.1917B. 


L.  A  G.  Ins.  Co.  y.  McNeill,  32  C.  C.  A. 
173,  59  U.  S.  App.  499,  89  Fed.  131;  The 
Manitou,  116  Fed.  60. 

Messrs.  Reed  A  Hardman,  for  respond- 
ent Hardnmn  Estate: 

Plaintiff  was  bound  by  the  terms  of  the 
written  lease,  in  which  she  agreed  to  hold 
harmless  the  lessor  "from  any  damage  done 
or  occasioned  by  or  from  plumbing,  gas, 
water,  steam,  or  other  pipes,  or  sewage,  or 
the  bursting,  leaking,  or  running  of  any 
cistern,  tank,  washstand,  water-closet,  or 
waste  pipe  in,  above,  upon,  or  about  said 
building  or  premises." 

Fera  v.  Child,  115  Mass.  32;  Taylor  v. 
Bailey,  74  111.  178;  Jones  v.  Millsaps,  71 
Miss.  10,  23  LuRJk.  155,  14  So.  440. 

The  landlord  cannot  be  charged  with  the 
result  of  acts  committed  by  trespassers, 
even  though  in  control  of  the  hotel  portion 
of  the  building. 

Jones,  Land.  A  T.  f  361;  24  Cyc.  1057; 
Talbott  v.  English,  156  Ind.  290,  59  N.  £. 
867;  Branger  v.  Manciet,  30  Cal.  624; 
Goodrich  v.  Sanderson,  35  App.  Div.  546, 
55  N.  Y.  Supp.  881;  Rosenfield  v.  Newman, 
50  Minn.  156,  60  N.  W.  1085;  Bemhard  v. 
Reeves,  6  Wash.  424,  33  Pac.  873. 

Mr.  Robert  F.  Booth  for  respondent 
Davis  k  Company. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  an  order  of  nonsuit  and  dis- 
missal, in  an  action  brought  by  a  tenant 
to  recover  damages  for  injuries  to  her  goods 
caused  by  leakage  of  water  from  an  upper 
story.  The  facts,  so  far  as  they  are  perti- 
nent to  our  inquiry,  are  about  these:  The 
Hardman  estate  is  the  owner  of  a  building 
on  Yesler  way  in  Seattle,  the  lower  portion 
of  which  is  divided  into  stm'erooms,  and 
the  upper  is  used  as  a  hotel.  Appellant, 
who  was  engaged  in  the  millinery  business, 
occupied  one  of  the  storerooms  under  a 
written  lease.  Some  time  in  August,  1911, 
the  lessee  of  the  hotel  portion,  although  his 
lease  had  not  expired,  vacated  the  upper 
stories,  and  they  continued  vacant  until 
after  the  damage  complained  of.  This  les- 
see not  having  paid  his  water  rent,  the  city 
turned  off  the  water  from  the  hotel  portion 
of  the  building  some  time  in  September. 
This  water  service  so  turned  off,  it  appears, 
did  not  affect  the  storeroom  occupied  by  ap- 
pellant. There  was,  however,  a  dwelling  on 
the  rear  of  the  lot  which  was  supplied  in^ith 
the  same  service  pipe  as  the  hotel  and 
which  had  been  vacated  for  some  time.  This 
vacant  dwelling  in  the  rear  was  rented  on 
November  15th  and  orders  given  the  city 
to  turn  on  the  water,  which  was  done  on 
November  16th.  Soon  after  the  water  was 
turned  on,   it  began  to   flow   through  the 
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ceiling  and  into  the  room  occupied  by  ap- 
pellant, causing  the  damage  complained  of. 
An  examination  of  the  premises  disclosed 
the  fact  that,  in  one  of  the  rooms  over  the 
storeroom  occupied  by  appellant,  a  wash- 
stand  had  been  torn  from  the  wall  and  the 
water  pipes  broken,  making  quite  a  hole 
through  which  the  water  was  escaping.  It 
was  also  discovered  that  a  large  rear  win- 
dow opening  on  the  alley  had  been  broken, 
making  an  opening  large  enough  for  a  per- 
son to  enter  the  building.  It  was  also 
shown  that,  on  three  other  occasions  dur- 
ing the  vacancy  of  the  hotel  portion,  the 
windows  on  the  alley  had  been  broken,  sup- 
posedly by  boys  getting  into  the  building. 
The  lease  contained  the  following  clause: 
'That  the  said  lessee  shall  hold  harmless 
the  said  lessor  and  the  said  lessor's  agents 
from  ail  damages  of  every  kind  or  nature 
whatsoever  that  may  occur  by  reason  of 
any  accident  on  said  premises,  and  from 
any  damage  done  or  occasioned  by  or  from 
plumbing,  gas,  water,  steam,  or  other  pipes, 
or  sewerage;  or  the  bursting,  leaking,  or 
running  of  any  cistern,  tank,  wash  stand,  or 
waste  pipe  in,  above,  upon,  or  about  said 
building  or  premises;  and  from  any  dam- 
age occasioned  by  water,  snow,  or  ice  being 
upon  or  coming  tli rough  the  roof,  skylight, 
wall,  trapdoor,  or  otherwise,  and  from  dam- 
ages arising  from  acts  of  neglect  of  coten- 
ants  or  other  occupants  of  the  same  build- 
ing, or  of  any  owners  or  occupants  of  the 
adjacent  or  contiguous  property."  This 
stipulation,  in  the  judgment  of  the  lower 
court,  exempted  the  respondents  from  any 
responsibility  in  the  matter,  and  was  the 
basis  of  the  ruling  complained  of.  Stipula- 
tions of  this  character  cannot  be  enlarged 
upon  to  include  any  damage  not  expressly 
waived,  and  it  is  generally  held  that  such 
a  stipulation  will  not  excuse  an  injury  oc- 
casioned by  the  negligence  of  the  landlord 
in  the  management  and  use  of  any  part  of 
the  premises  remaining  under  his  control. 
Levin  v.  Habicht,  46  Misc.  381,  90  N.  Y. 
Supp.  349;  1  Thomp.  Neg.  §  1143.  It  has 
also  been  held  that  such  stipulations  cover 
only  ordinary  wear  and  tear,  or  sudden  ac- 
tion of  the  elements  which  could  not  be 
guarded  against,  or  negligent  acts  of  other 
tenants.  Randolph  v.  Feist,  23  Misc.  650, 
62  N.  Y.  Supp.  109;  Worthington  v.  Par- 
ker, 11  Daly,  646. 

It  is  clear  from  the  facts  that  the  dam- 
age to  appellant  was  not  caused  by  any 
breaking  of  water  pipes  on  the  premises 
leased  to  her,  nor  was  it  due  to  any  negli- 
gence of  cotenants  nor  of  owners  or  occu- 
pants of  adjacent  property,  but  was  due 
to  the  bursting  or  breaking  of  water  pipes 
on  premises  not  covered  by  the  lease,  but 
within  the  building,  and  falls  within  that 
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clause  of  the  waiver  exempting  damnge  oc- 
casioned by  bursting  or  leaking  of  wash- 
stands  in,  above,  upon,  or  about  the  build- 
ing, or  by  water  coming  through  the  wallfl. 
We  think  it  also  is  clear  that  the  cause  of 
the  damage  was  not  an  ordinary  leak  due 
to  defective  plumbing  or  usual  wear,  such 
as  might  be  anticipated  in  any  building, 
and  thus  be  within  the  contemplation  of  the 
parties  when  entering  into  a  stipulation  of 
this  character,  but  was  an  unusual  and  un- 
expected happening,  due  to  other  than  nat- 
ural and  anticipated  defects  or  lack  of  re- 
pair in  any  fixture  forming  part  of  the 
water  system  of  the  building.  There  was 
no  evidence  that  the  proximate  cause  of 
this  damage  was  any  act  of  the  landlord, 
and,  if  appellant's  cause  must  rest  upon 
some  positive  act  of  the  landlord,  it  must 
fail.  Negligence,  however,  may  be  predi- 
cated upon  the  failure  to  act  where  the  law 
imposes  a  duty,  and  as  between  the  appel- 
lant and  the  landlord  the  occupancy  and 
possession  of  tlie  upper  stories,  with  all 
the  duties  flowing  from  such  a  relation, 
were  with  the  landlord.  The  landlord  could 
not  excuse  itself  from  this  duty  to  appel- 
lant because  of  the  fact  that,  as  between  it 
and  the  lessee  of  the  upper  stories,  the  pos- 
session and  occupancy  was  that  of  the  lat- 
ter. And  this,  we  think,  is  so  notwith- 
standing the  tenant  of  the  upper  story  had 
vacated  within  the  term  covered  by  the 
lease,  and  the  legal  right  of  possession  still 
remained  in  him.  This  might  be  and  doubt- 
less was  true  as  between  the  landlord  and 
the  upper  tenant,  and  as  between  them  the 
upper  tenant  was  still  bound  under  his 
lease.  But,  whatever  may  have  been  the 
legal  fis|ion,  the  facts  were,  the  upper  ten- 
ant had  vacated  the  premises  and  thus  oo- 
casioncd  an  actual,  if  not  a  legal*  vacancy.- 
Possession  and  control  must  rest  some- 
where, and  as  between  the  landlord  and  ap- 
pellant, who  was  no  party  to  the  lease  held 
by  the  upper  tenant  and  not  bound  by  any 
contract  between  this  tenant  and  the  land- 
lord, this  possession  and  control  was,  we 
think,  with  the  landlord.  It  therefore 
seems  to  us,  conceding  the  rule  to  be  tliat 
the  landlord  is  under  no  legal  obligation  to 
repair  the  demised  premises,  that  it  was 
the  duty  of  the  landlord  to  so  control  and 
preserve  the  upper  stories  as  to  keep  them 
in  a  condition  of  reasonable  safety  in  so 
far  as  such  a  condition  affected  the  tenant 
of  the  lower  story;  that,  if  it  negligently 
suffered  the  upper  story  to  be  out  of  repair 
to  such  an  extent  as  to  damage  the  tenant 
of  the  lower  story,  it  must  respond  in  dam- 
ages; and  that  the  ordinary  rule  we  have 
just  referred  to  does  not  cover  such  con- 
dition as  the  facts  here  present.  Priest  ▼• 
Nichols,  116  Mass.  401. 
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So  far  as  we  can  gather  from  the  facts, 
the  injury  was  caused  by  evilly  disposed 
persons  breaking  into  the  building  through 
the  windows  in  the  alley  and  outside  of  t\w 
premises  covered  by  the  lease  to  appellant. 
But  the  duty  to  guard  the  premises,  so 
that  such  persons  could  not  break  into  the 
building  and  injure  the  fixtures  in  the 
upper  story,  rested  with  the  landlord,  and 
not  with  the  appellant;  and  as  it  also  ap- 
peared that  these  rear  windows  had  been 
broken  on  three  previous  occasions,  thus  af- 
fording entrance  to  the  upper  stories,  the 
landlord  is  chargeable  with  knowledge  of 
the  fact,  and  having  knowledge  it  was  its 
duty  to  guard  against  any  recurrence  and 
the  natural  consequences  of  such  a  trespass 
by  either  protecting  the  premises  from  such 
a  breaking  or  investigating  as  to  any  harm 
that  might  have  been  occasioned  thereby. 
The  landlord  also  knew  that  the  hotel  sec- 
tion and  the  house  in  the  rear  were  connect- 
ed with  the  same  water  service  pipe,  and, 
before  the  water  was  turned  on,  should 
have  made  an  investigation  of  the  upper 
lioors  to  ascertain  whether  or  not  such  an 


act  could  be  done  with  safety  to  the  prem- 
ises occupied  by  appellant.  Such  failure 
to  properly  exercise  superintendence  over 
the  upper  story  might,  it  seems  to  us,  with- 
in the  facts  of  this  case,  be  held  negligence. 
Rosenfleld  v.  Newman,  59  Minn.  156,  60 
K.  W.  1085.  At  least  we  are  not  so  clear 
it  was  not  negligence  as  to  say  the  ques- 
tion should  not  have  been  submitted  to  the 
jury.  This  disposes  of  the  dismissal  as  to 
the  Hardman  estate. 

John  Davis  k  Company  was  only  the 
rental  agent  of  the  owner.  Appellant,  hav- 
ing dealt  with  a  known  owner  and  having 
sought  to  enforce  her  cause  of  action  against 
the  principal,  cannot  hold  the  agent,  and  as 
to  this  respondent  the  dismissal  is  sus- 
tained. 

The  judgment  is  affirmed  as  to  John 
Davis  &  Company  and  reversed  as  to  the 
Hardman  estate. 

Crow,  Ch.  J.,  and  Parker,  Fulterton, 
and  Mount,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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This  note  includes  eases  involving  the 
lessor's  liability  for  injury  to  the  goods 
or  property  of  the  lessee  by  escaping 
water,  except  cases  where  the  injury  is 
due  to  defective  construction  or  to  burst- 
ing pi]>es,  which  are  covered  respective- 
ly in  Levine  v.  McClenathan,  post,  236, 
and  Moroder  v.  Fox,  post,  238. 

General  rule. 

As  to  the  duty  of  the  landlord  to  ke^ 
the  plumbing  in  leased  premises  in  prop- 
er repair,  see  note  in  36  L.B.A.(N.S.) 
907.  And  as  to  his  duty  with  regard  to 
sinks,  water  pipes,  etc.,  see  note  in  14 
L.R.A.  241.  And  as  to  water  from  the 
roof,  etc.,  see  notes  in  23  L.R.A.  159, 160, 
and  4  L.R.A.(N.S.)  1142.  And  as  to 
the  duty  and  liability  of  a  landlord  who 
leases  premises  on  which  there  has  ex- 
isted a  contagious  disease,  see  note  in  6 
L.R.A.(N.S.)  977. 

Wliere  lessee  is  in  possession* 

It  is  the  general  rule  that,  where  there 
is  no  duty  resting  upon  the  landlord  to 
keep  the  roof  of  the  leased  premises  in 
repair,  he  is  not  liable  for  injury  to  the 
goods  of  a  tenant  caused  by  leakage  of 
water  through  the  roof  due  to  its  being 
out  of  repair.  Klausner  v.  Herter 
(1902)  36  Misc.  869,  74  N.  Y.  Supp.  924. 

In  Georgia  the  lessor  is  required  to 
keep  the  demised  premises  in  repair,  and 
in  that  state  it  has  been  held  that,  where 
a  store  is  leased  for  the  purpose  of  sell- 
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ing  goods  therein,  it  will  be  presumed,  in 
the  absence  of  the  tenant's  knowledg^e  to 
the  contrary,  to  be  in  a  condition  suit- 
able for  that  purpose;  and  if  it  is  not, 
and,  because  of  the  leaky  condition  of 
the  roof  either  existing  at  the  time  of 
the  lease  or  subsequently  developing,  the 
lessee's  goods  are  damaged,  the  lessor  is 
liable  therefor,  where  he  fails  to  repair 
the  Toof  within  a  reasonable  time  after 
receiving  notice  of  its  defective  condi- 
tion. Whittle  V.  Webster  (1875)  55  Ga. 
180. 

The  important  matter,  of  course,  is  to 
determine  whether  or  not  in  a  given  case 
the  duty  rests  upon  the  lessor  to  keep  in 
repair  the  demised  premises.  While,  as 
pointed  out,  the  rule  is  different  in 
Geoi^ia,  in  most  states,  in  the  absence  of 
fraud,  concealment,  or  a  special  Bgree- 
ment  to  repair,  the  rule  of  caveat  emp- 
tor applies  to  leases  of  property  the  pos- 
session of  which  is  surrendered  to  the 
lessee.  He  takes  it  in  the  condition  in 
which  it  is  at  the  time  of  the  letting,  and 
the  lessor  is  under  no  duty  of  making 
any  repairs  during  the  term  of  the 
lease,  and  hence  cannot  be  held  responsi- 
ble for  any  damage  to  the  lessee's  prop- 
erty from  escaping  water  due  to  defects 
in  the  roof,  water  pipes,  and  other  appli- 
ances going  with  the  premises  for  the 
use  and  beneiit  of  the  tenant. 

Chicago  Teleph.  Co.  v.  Commercial 
Union  Assur.  Co.   (1907)   131  DI.  App, 
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248,  holding  that,  where  a  tenant  is  in 
the  exclusive  control  and  possession  of 
a  wash  room  in  which  an  overflow  occurs 
in  consequence  of  the  negligence  of  the 
tenant  or  his  employees,  who  had  free 
access  to  the  wash  room,  such  tenant, 
and  not  the  landlord,  is  responsible  for 
injuries  thereby  resulting  to  the  prop- 
erty of  other  tenants; 

Fowler  Cycle  Works  v.  Eraser  (1903) 
110  HI.  App.  126,  holding  that,  where  the 
lessee  covenants  that  he  receives  the 
premises  in  good  repair  and  that  he  will 
keep  them  in  that  condition,  he  cannot 
hold  the  lessor  liable  for  an  injury  to  his 
goods  due  to  water  leaking  through  the 
roof; 

Klausner  v.  Herter  (N.  Y.)  supra; 
Margolius  v.  Muldberg  (1904)  88  N.  Y. 
Supp.  1048,  holding  that,  in  the  absence 
of  an  agreement  to  repair,  the  lessor  is 
not  liable  for  damage  to  the  lessee's 
goods  due  to  a  leaky  roof; 

Spicer  v.  Machette  (1915)  59  Colo. 
214,  147  Pac.  657,  holding  that,  in  the 
absence  of  a  special  agreement  of  the 
lessor  to  repair,  the  tenant  cannot  re- 
cover for  injury  to  his  goods  by  rain 
coming  through  a  defective  skylight  in 
the  roof,  where  the  defect  developed 
some  time  after  the  tenant  took  posses- 
sion of  the  leased  premises. 

So,  where  the  roof  of  a  building  leased 
to  different  tenants  was  injured  by  fire, 
the  lessor  is  not  liable,  in  the  absence  of 
a  covenant  to  repair,  for  injuries  to 
goods  of  one  of  the  tenants  due  to  the 
leaking  of  the  roof,  owing  to  the  lessor's 
delay  in  repairing  it.  Doupe  v.  Genin 
(1871)  45  N.  Y.  119,  6  Am.  Rep.  47. 

—  where  damage  is  due  to  some  act  of 
lessor. 

"Where  the  lessor  of  a  building  de- 
posited wet  hair  on  the  floor  of  the  up- 
per story  and  water  therefrom  leaked 
down  upon  the  machinery  of  a  tenant  of 
the  lower  floor,  damaging  the  machinery, 
he  is  liable  for  the  damage  thus  result- 
ing. Hysore  v.  Quigley  (1872)  9  Houst. 
(DeL)  348,  32  Atl.  960. 

—  agreement   of  lessor  to   pay  loss. 

Even  assuming  that  the  owner  of  a 

building   leased   to   different   tenants  is 

not  liable  to  one  of  them  for  injury  to 

his  goods  caused  by  the  frequent  leaking 

of   water   from   other   portions   of   the 

building,  due  to  the  negligence  of  other 

tenants,  yet  an  agreement  by  the  lessor 

to  make  good  the  damage  thus  caused  is 

valid   where   the   consideration   was   an 

agreement  by  the  tenant  not  to  vacate 

the  premises,  as  he  was  threatening  to 
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do.  Dunn  v.  Robins  (1892)  66  Hun,  625, 
48  N.  Y.  S.  R.  45,  20  N.  Y.  Supp.  341. 
And  to  the  same  effect,  see  Beakes  v. 
Holzman  (1905)  47  Misc.  384,  94  N.  Y. 
Supp.  33. 

—  agreement  to  repair. 

If  the  lessor  covenants  to  keep  in  re^ 
pair  the  demised  premises,  it  is,  of 
course,  his  duty  to  do  so,  and  if  he  is 
negligent  in  this  regard  either  in  fail- 
ing to  repair  or,  as  hereafter  pointed 
out,  in  making  the  repairs  he  undertakes 
to  make  in  compliance  with  his  agree- 
ment in  this  respect,  and  as  the  proxi- 
mate result  of  his  negligence  the  tenant's 
property  is  damaged  by  escaping  water^ 
the  lessor  is  liable  for  the  loss  resulting. 

Rife  V.  Reynolds  (1909)  137  Mo.  App. 
290,  117  S.  W.  652,  holding  that,  where 
the  landlord  contracts  to  keep  the  roof 
of  the  leased  premises  in  repair,  he  is 
liable  for  damage  to  the  tenant's  goods 
by  rain  leaking  through  owing  to  his 
failure  to  make  the  repairs; 

PhUlips  V.  Ehrmann  (1894)  8  Misc.  39, 
28  N.  Y.  Supp.  519,  holding  that,  where 
the  lease  contains  a  covenant  on  the  part 
of  the  lessor  to  repair,  he  is  liable  for 
injury  to  the  goods  of  the  lessee  due  to 
a  leaky  roof  which  he  promised  to,  but 
did  not,  repair; 

Levy  V.  Roosevelt  (1909)  131  App. 
Div.  8, 115  N.  Y.  Supp.  475,  holding  that 
the  lessor  is  liable  for  damage  to  the 
tenant's  goods  due  to  the  defective  con- 
dition of  the  roof,  which  he  had  express- 
ly agreed,  but  neglected,  to  repair. 

Where   tke  lessor  retaias   possession. 

The  rule  heretofore  referred  to,  re- 
lieving the  lessor  of  the  duty  of  keeping 
in  repair  the  demised  premises,  the  pos- 
session of  which  he  surrenders  to  the 
tenant,  is  generally  limited  and  held  ap- 
plicable only  where  the  lessee  has  \he 
possession  of  the  premises.  AVhere  the 
lessor  expressly  or  impliedly  reserves 
the  possession  and  control  of  the  leased 
premises  or  portions  thereof,  and 
through  a  defect  in  the  portion  reserved, 
due  to  his  negligence,  water  escapes 
therefrom  to  the  leased  portion  and  in- 
jures the  goods  or  property  of  the  les- 
see, the  lessor  is  answerable  for  the  loss 
thus  resulting. 

Pike  V.  Brit  tan  (1886)  71  Cal.  159,  60 
Am.  Rep.  527,  11  Pac.  890,  holding  that, 
where  an  overflow  which  caused  the 
damage  complained  of  by  the  tenant  of 
a  lower  floor  was  due  to  the  negligence 
of  the  janitor  of  the  building  employed 
by  the  lessor,  in  leaving  open  the  basip 
cock  and  failing  to  remove  the  plug  ip 


ANNOTATION— LA2iDL0RD'S  LIABIUTY  FOR  DAMAGE  BY  WATER.       227 


the  bottom  of  the  baein,  the  latter  is 
liable  for  the  injury  resulting  there- 
fiom; 

Florence  v.  Northcutt,  (1916)  —  Ga. 
— ,  88  S.  £.  933,  holding  that  the  lessor 
is  liable  to  the  lessee  of  a  lower  floor  for 
an  injury  to  the  latter's  goods  by  the 
leaking  of  water  from  the  upper  floor 
due  to  a  defective  water-closet  in  a  room 
occupied  by  the  lessor's  agent; 

Toole  V.  Beckett  (1878)  67  Me.  644, 
24  Am.  Rep.  54,  holding  that,  where  the 
lessor  of  a  block,  who  retains  control  of 
the  roof  for  the  benefit  of  himself  and 
all  his  t-enants,  fails  to  exercise  ordinary 
care  and  prudence  in  its  oversight,  and 
permits  it  to  get  out  of  repair  so  that  it 
leaks  and  injures  the  goods  of  one  of  the 
tenants,  he  is  liable  for  the  damage  thus 
resulting; 

Hilden  v.  Naylor  (1916)  223  ICasB. 
290,  111  N.  E.  848,  holding  that,  where 
the  owner  retained  control  of  the  roof 
of  premises  a  portion  of  which  was 
leased,  he  was  liable  for  an  injury  to  the 
goods  of  one  of  the  lessees  caused  by  the 
escape  of  water  from  the  roof,  if  due  to 
his  negligence  in  permitting  to  get  out 
of  repair  or  obstructed  the  pipe  intended 
to  carry  the  water  from  the  roof  to  the 
cellar  * 

Priest  V.  Nichols  (1874)  116  Mass. 
401,  holding  that,  where  the  tenant's 
goods  are  injured  through  the  escape  of 
water  from  a  pipe  carrying  waste  water 
and  material  from  a  manufactory  oper- 
ated by  the  lessor  in  the  upper  portion  of 
the  leased  premises,  he  is  liable  for  the 
damage  thus  resulting; 

Sheridan  v.  Forsee  (1904)  106  Mo. 
Af^.  495,  81  S.  W.  494,  holding  that, 
where  the  lessor  of  a  building  leased  to 
different  tenants  was  in  control  of  the 
water-closets  maintained  on  an  upper 
floor  for  their  common  use,  he  is  liable 
for  an  injury  to  the  goods  of  a  tenant 
of  the  lower  floor  due  to  the  overflow  of 
the  bowls  and  closets,  caused  by  a  waste 
pipe  being  out  of  condition,  which  the 
lessor  failed  to  repair  after  he  was  noti- 
fied of  the  need  thereof; 

Lorefice  v.   Rardella    (1915)   88  Misc. 

522, 150  N.  Y.  Supp.  980,  holding  that,  in 

order  to  render  the  landlord  liable  for 

injury  to  the  goods  of  a  tenant  of  the 

first  floor  of  a  building,  caused  by  the 

leakage  of  water  from  a  defective  pipe 

in  an  upper  floor  which  was  vacant,  it 

must  be  shown  that  he  was  the  owner  .of 

the  entire  building  or  in  possession  of 

that  portion  of  it  in  which  the  defective 

pipes  were  located; 

Levin  v.  Habicht  (1004)  45  Misc.  381, 
L.K.A.1917B. 


90  N.  T.  Supp.  349,  holding  that,  where 
the  owner  of  premises  permitted  waste 
pipes  to  become  leaky  and  out  of  repair 
and  to  overflow,  and  these  pipes  are  lo- 
cated in  rooms  in  his  possession,  he  is 
liable  for  damage  to  goods  of  the  lessee 
of  the  lower  floor  due  to  water  leaking 
from  these  pipes  through   the  ceiling; 

Rubenstein  v.  Hudson  (1904)  86  N.  Y. 
Supp.  750,  holding  that,  where  the  les- 
sor negligently  failed  to  repair  a  water 
pipe  under  his  control,  which  ran 
through  the  ceiling  of  a  portion  of  the 
premises  occupied  by  a  tenant,  he  is  lia- 
ble for  an  injury  to  the  goods  of  the  lat- 
ter cause  by  water  escaping  from  the 
pipe; 

Levine  v.  Baldwin  (1903)  87  App.  Div. 
150,  84  N.  Y.  Supp.  92,  holding  that, 
where  water  on  the  roof  of  a  building 
leased  to  different  tenants  was  carried 
off  by  means  of  a  pipe  running  to  the 
cellar,  and  this  pipe  was  under  the  con- 
trol of  the  lessor,  he  is  liable  for  an  in- 
jury to  the  goods  of  a  tenant  due  to  the 
escape  of  water  therefrom,  owing  to  the 
defective  condition  of  the  pipe,  which 
he  had  negligently  failed  to  repair;       » 

Harris  v.  Boardman  (1902)  68  App. 
Div.  436,  73  N.  Y,  Suppi  963,  11  Am. 
Neg.  Rep.  311,  holding  that,  where  a 
water-closet  and  its  appurtenances  were 
under  the  control  of  the  lessor,  he  is  re- 
sponsible to  the  lessee  of  the  lower  floor 
for  injury  to  the  goods  of  the  latter 
caused  by  a  leakage  therefrom  which  he 
negligently  failed  to  prevent  by  making 
necesaaiy  repairs;  ^ 

Levy  v.  Kom  (1899)  30  Misc.  199,  61 
N.  Y.  Supp.  1109,  holding  that,  where 
the  lessor  was  in  possession  and  control 
of  a  portion  of  premises  leased  to  dif- 
ferent tenants,  and  negligently  per- 
mitted a  water-closet  therein  to  get  out 
of  order,  and  a  sink  to  become  ob- 
structed, causing  water  to  overflow  and 
leak  down  on  the  goods  of  a  tenant  of 
the  lower  floor,  he  is  liable  for  the  dam- 
age thus  resulting.  And  to  the  same 
effect,  see  Stapenhorst  v»  American  Mfg 
Co.  (1873)  15  Abb.  Pr.  N.  S.  (N.  Y.) 
355;  •  , 

Woodward  v.  Jones  (1895)  15  Misc. 
1,  36  N.  Y.  Siq)p.  775,  holding  that, 
where  the  landlord  reserves  the  roof  to 
demised  premises,  he  is  liable  for  dam- 
age to  the  goods  of  the  lessee  due  to  its 
leaky  condition,  owing  to  his  failure  ti> 
keep  it  in  repair;  ^ 

Kneeland  v.  Beare  (1902)  11  N.  D. 
233,  91  N.  W.  66,  12  Am.  Neg.  Rep.  53f>. 
holding  that,  where  the  lessor  negligently 
permitted  to  become  obstructed  a  con*. 
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ductor  pipe  which  carried  away  the  wa- 
ter falling  on  the  roof,  which  was  under 
his  control,  he  is  liable  for  injury  to  the 
goods  of  a  tenant  caused  by  water  back- 
ing up  during  a  storm  and  falling 
through  a  scuttle  in  the  roof; 

Le Vinson  v.  Myers  (1904)  24  Pa.  Su- 
per. Ct.  481,  holding  that,  w^here  an  up- 
per floor  was  under  the  exclusive  con- 
trol of  the  lessor,  he  is  liable  for  injury 
to  the  goods  of  a  tenant  of  the  lower 
floor  caused  by  water  escaping  from  a 
defective  boiler  on  the  upper  floor  where 
the  defect  was  due  to  the  negligence  of 

'  the  defendant; 

Hargroves  v.  Hartopp  [1905]  1  K.  B. 
(Eng.)  472,  92  L.  T.  N.  S.  414,  74  L.  J. 
K.  B.  N.  S.  233,  53  Week.  Rep.  262,  21 
Times  L.  R.  226,  holding  that,  where  the 
owner  of  a  building  leased  to  different 
tenants,  was  in  possession  and  control 
of  the  roof,  and  he  failed  and  neglected 
to  clean  the  rain  water  or  gutter  pipes 
within  a  reasonable  time  after  receiving 
notice  that  they  were  fllled  up,  and  a 
tenant's  goods  were  injured  by  the  es- 
cape of  water  from  the  roof  due  to  the 
stoppage  of  these  pipes,  the  landlord  is 
liable  for  the  injury. 

Where  a  portion  of  the  premises 
where  bath  tubs  were  situated  was  in 
the  joint  possession  of  the  lessor  and 
lessee,  the  former  is  liable  to  the  lessee 
of  a  lower  floor  for  injury  to  his  goods 
caused  by  the  tubs  overflowing,  al- 
though due  to  the  negligence  of  the  les- 
see of  that  portion  of  the  premises  where 

'  the  tubs  were  located.  Freidenburg  v. 
Jones  (1879)  63  Ga.  612,  s.  c.  subsequent 
appeal  (1881)  66  Ga.  505,  42  Am.  Rep. 
86. 

The  lessor  of  an  apartment  house  is 
is  liable  to  the  lessee  of  an  apartment 
for  damage  to  the  latter's  goods  due  to 
steam  escaping  from  radiators  and  pipes 
connected  with  the  heating  apparatus  in- 
stalled in  the  building,  where  the  lessor 
had  contracted  to  heat  the  apartments, 
and  had  reserved  the  right  to  enter  the 
premises  at  any  hour  to  make  any  nec- 
essary repairs  to  the  heating  apparatus. 
Iowa  Apartment  "House  Co.  v.  Herschel 
(1911)  36  App.  D.  0.  457,  Ann.  Cas. 
1912C,  206.  And  where  the  rule  of  an 
apartment  house  provided  that  the  les- 
sor should  examine  the  steam  radiators 
in  each  apartment  before  starting  the 
steam  plant  in  the  fall,  and  he  started 
the  plant  without  examining  one  of  the 
apartments,  and  as  a  result  the  furniture 
therein  was  damaged  by  escaping  steam, 
he  is  responsible  therefor  to  the  tenant, 

and  the  latter  need  not  show  at  what 
L.R.A.1917B. 


point  the  leak  occurred  or  what  the  de- 
fect was.  Strong  v.  W^oodrow  Investing 
Co.  (1916)  158  N.  y.  Supp,  513.  And 
the  lessor  of  an  apartment  is  liable  to 
the  lessee  for  damage  to  furniture  due 
to  steam  escaping  from  a  radiator  which 
the  employee  of  the  former  had  neg- 
lected to  connect.  Le  Pichard  v.  George 
N.  Thurber  Co.  (1913)  84  N.  J.  L.  193, 
86  Atl.  953,  4  N.  C.  C.  A.  606. 

Where  the  control  of  a  heating  appar- 
atus in  a  steam-heated  apartment  was  in 
the  landlord,  and  he  had  disconnected  the 
radiator  until  repaired,  and  had  notified 
the  tenant  not  to  open  the  valve,  which 
prevented  the  steam  from  going  into  the 
disconnected  pipe,  but  some  third  per- 
son, apparently  someone  calling  upon  the 
tenant,  turned  the  valve  after  the  ra- 
diator had  been  disconnected  for  some 
time,  the  landlord,  having  negligently 
delayed  to  repair  and  connect  the  radi- 
ator, is  liable  for  the  injury  resulting 
from  the  escaping  steam;  *but  he  is  not 
liable  if  the  valve  was  turned  on  by  the 
tenant.  Isaacs  v.  New  Haven  &  N.  Y. 
Realty  Corp.  (1913)  141  N,  Y.  Supp.  338. 

Wbere  the  lessor  makes  veyairs. 

The  general  rule  is  that  where  it  is  the 
duty  of  the  lessor  to  keep  the  leased 
premises  in  repair,  and  he  undertijkes 
to  do  so,  and  as  a  result  of  his  or  his  em- 
ployee's negligence  in  making  the  re- 
pairs the  tenant's  goods  or  property  is 
injured  by  water  escaping,  the  lessor  is 
liable  for  the  damage  resulting. 

Mumby  v.  Bowden  (1899)  25  Fla.  454, 
6  So.  453,  holding  that,  where  the  lessor 
occupies  the  upper  story  of  a  building, 
the  lower  story  of  which  is  leased,  and 
he  contracts  for  the  repair  of  the  roof 
and  the  person  employed  negligently 
leaves  an  aperture  therein  through  which 
water  flows  during  a  rainstorm,  injur- 
ing the  goods  of  the  lessee  of  the  lower 
floor,  the  lessor  is  liable  for  the  damage 
thus  caused; 

Dempsey  v.  Hertzfield  (1860)  30  Ga. 
866,  holding  that  the  lessor  is  liable  for 
injury  to  the  goods  of  the  lessee  due  to 
a  leaky  roof,  if  the  lessor  failed  prop- 
erly to  repair  it,  although  he  attempted 
to  make  the  repairs; 

Glickauf  v.  Maurer  (1874)  75  HL  289, 
20  Am.  Rep.  238,  holding  that,  where  a 
mechanic  was  employed  by  the  lessor  to 
put  a  skylight  in  the  roof  of  a  building, 
of  which  the  latter  occupied  the  uppe*" 
and  a  tenant  the  lower  floor,  the  lessor 
is  liable  for  damage  to  the  goods  of  the 
lessee  caused  by  rain  coming  through  the 
roof  due  to  the  negligence  of  the  me- 
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chanic  in  leaving  it  exposed  while  put- 
ting in  the  skyli^t; 

Bemauer  v.  Hartman  Steel  Co.  (1889) 
3S  BL  App.  491,  holding  that  the  lessor 
is  liable  for  injury  to  the  goods  of  a  les- 
see due  to  the  overflow  of  a  water  tank 
maintained  on  the  leased  premises, 
where  the  overflow  was  caused  by  the 
negligence  of  a  plumber  employed  by 
the  lessor  to  make  repairs  thereto; 

Sukbacher  v.  Dickie  (1876)  51  How. 
Pr.  (N.  Y.)  600,  6  Daly,  469,  holding 
that,  where  the  landlord  contracted  with 
some  third  person  to  repair  the  roof  on 
demised  premises,  he  is  liable  for  dam- 
age to  the  goods  of  the  tenant  due  to 
the  failure  of  the  contractor  to  protect 
the  unroofed  portion  of  the  house  from 
rains  during  the  time  he  was  putting  on 
a  new  roof; 

Ara  V.  Rutland  (1915)  —  Tex,  Civ. 
App.  — ,  172  S.  W.  993,  holding  that  the 
lessor  is  liable  for  injury  to  the  goods 
of  a  tenant  of  a  portion  of  the  building, 
where  in  reroofing  the  building  he  care- 
lessly left  unprotected  the  unroofed  por- 
tions, and  a  heavy  rain  fell  causing  the 
damage  complained  of. 

Where  the  possession  and  eontrol  of 
the  roof  of  a  building  are  in  the  land- 
lord, he  is  liable  for  injury  to  the  goods 
of  a  tenant  of  a  lower  floor  due  to  water 
escaping  from  an  opening  in  the  pipe 
which  carried  off  the  water  from  the 
roof,  the  opening  being  caused  by  the 
failure  of  employees  of  the  lessor  prop- 
erly to  shift  the  pipe  in  making  repairs 
and  changes.  Worth ington  v.  Parker 
(1886)  11  Daly  (N.  Y.)  646.  And  it  has 
been  held  that,  where  a  Are  made  it  nee* 
essary  to  repair  the  roof  and  the  lessor 
agreed  with  the  tenant  to  repair  the 
same,  but  did  not*  sufficiently  protect  the 
building  against  rain  while  he  was  hav- 
ing such  repairs  made,  he  is  liable 
for  injury  to  the  latter*s  goods  due  to  a 
heavy  rain.  Eberson  v.  Continental  In- 
vest. Co.  (1908)  130  Mo.  App.  296,  109 
S.  W.  62,  s.  c.  prior  appeal  (1906)  118 
Mo.  App.  67,  93  S.  W.  297.  And  see 
TuUer  v.  Davis  (1855)  4  Duer  (N.  Y.) 
187,  holding  that,  where  the  lessor 
agreed  to  finish  in  a  designated  manner 
the  demised  premises  then  in  the  course 
of  construction,  but  did  not  finish  the 
roof  in  the  manner  agreed  upon,  and  as 
a  result  of  its  defective  construction  it 
leaked,  damaging  the  lessee's  goods,  the 
lessor  is  liable  for  the  loss  thus  result- 
ing. 

Although  under  no  obligation  to  re- 
pair  the   leased   premises,   nevertheless 

where  the  landlord  gratuitously  under- 
L.R.A.1917B. 


takes  to  repair  the  roof,  he  is  liable  for 
damage  to  the  tenant's  goods  caused  by 
the  leaking  of  the  roof  due  to  the  negli- 
gence of  an  independent  contractor  em- 
ployed to  make  the  repairs.  Dalkowitz 
Bros.  V.  Schreiner  (1908)  —  Tex.  Civ. 
App.  — ,  110  S.  W:  564.  And  see  Tamo- 
gurski  V.  Rzepski  (1916)  252  Pa.  507, 
97  Atl.  697,  holding  that,  although  the 
lessor  is  not  bound  to  make  repairs  to 
the  demised  premises,  nevertheless  where 
he  gratuitously  undertakes  and  agrees 
to  do  so,  he  is  liable  for  an  injury  to  the 
goods  of  the  lessee  due  to  water  escap- 
ing from  pipes  as  a  result  of  his  negli- 
gence and  carelessness  in  making  the  re- 
pairs. 

Where  the  lessor  is  under  no  legal 
obligation  to  repair  the  roof  to  the 
demised  premises,  it  is  competent  for 
him  and  the  lessee  to  agree  that  the  les- 
sor employ  an  independent  contractor  to 
make  such  repairs  for  their  mutual  bene- 
fit and  accommodation.  In  such  case  the 
lessor  is  not  liable  for  damage  to  the 
lessee's  goods  due  to  the  negligence  of 
the  contractor  in  repairing  the  roof. 
Lasker  Real-Estate  Asso.  v.  Hatcher 
(1894)  —  Tex.  Civ.  App.  — ,  28  S.  W. 
404. 

—  where  lessor  employed  a  oompeteat 
work] 


As  heretofore  stated,  the  general  rule 
is  that  a  lessor  who  attempts  to  repair 
the  leased  premises  is  liable  for  defects 
therein  due  to  his  negligence  or  the  neg« 
ligence  of  his  employee,  where,  by  rea- 
son of  such  defects,  water  injures  the 
goods  of  the  lessee.  In  some  cases, 
however,  the  character  of  repairs  may  be 
such  that  only  a  skilled  artisan  would 
be  able  to  know  whether  or  not  the  re- 
pairs had  been  properly  made.  In  such 
case  this  rule  apparently  does  not  ob- 
tain. Thus,  it  has  been  held  that,  where 
the  lessor  is  required  to  make  repairs  of 
a  character  requiring  skilled  labor,  and 
because  of  the  mechanical  character  of 
the  work  he  has  no  way  of  knowing  that 
it  has  not  been  properly  performed,  he  is 
not  liable  for  the  negligence  of  the  em- 
ployee, if  he  exercised  due  care  in  se- 
curing a  person  skilled  in  the  kind  of 
work  to  be  done.  For  example,  a  tenant 
of  a  lower  floor  who  consented  to  water 
being  kept  in  a  cistern  located  on  an  up- 
per floor,  and  used  water  therefrom,  can- 
not hold  the  landlord  liable  for  damage 
to  his  goods  caused  by  an  overflow  from 
the  cistern  due  to  the  negligence  of  a 
plumber  employed  by  the  landlord  to 
remedy  a  leakage  in  the  cistern,  where 
the  plumber  employed  was  skilled  in  his 
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trade.  Blake  v.  Woolf  [1898]  2  Q.  B. 
(Eng,)  426,  62  J.  P.  669,  67  L.  J.  Q.  B.  N. 
S,  813,  79  L.  T.  N.  S.  188,  47  Week.  Rep. 
8.  To  the  same  effect  is  Meany  v.  Ab- 
bott (1867)  6  Phila.  (Pa.)  2^6,  holding 
that,  where  the  lessor  employs  competent 
workmen  to  construct*  a  water-closet  in 
un  upper  story  of  a  house,  he  is  not  lia- 
ble for  damage  to  goods  of  the  tenant  of 
a  lower  floor  due  to  the  improper  con- 
struction of  the  water  tank. 

.Necessity  of  showing  that  lessor  was 
negligent. 

Even  where  it  is  the  duty  of  the  les- 
sor to  keep  the  demised  premises  in  re- 
pair, his  mere  failure  to  do  so,  or  the 
mere  fact  that  water  escapes  and  in- 
jures a  tenant^s  goods  or  property,  due 
to  some  defect  in  the  roof,  water  pipes, 
or  other  appliances  maintained  for  the 
use  and  benefit  of  the  lessee,  does  not 
render  the  lessor  liable  for  the  damage 
resulting.  To  hold  him  responsible  it 
must  appear  that  the  defect  complained 
of  was  due  to  his  negligence  either  in 
repairing  or  failing  to  repair. 

Squire,  V.  &  Co.  v.  Ryerson  (1909) 
150  HI.  App.  255,  holding  that  the  lessor 
of  a  building  who  installed  a  sprinkler 
system  in  it  to  protect  the  tenants  from 
lire  is  not  liable  to  a  tenant  for  injury 
to  his  goods  due  to  the  opening  of  one 
of  the  sprinkler  heads,  which  permitted 
water  to  escape,  where  in  inspecting  the 
system  the  lessor  was  not  guilty  of  neg- 
ligence and  it  was  not  claimed  that  the 
system  was  not  properly  constructed  and 
installed. 

Mitchell  V.  Plant  (1889)  31  Dl.  App. 
148,  holding  that,  where  the  lessee's 
goods  were  injured  by  water  leaking 
through  a  roof,  the  lessor  is  not  lia- 
ble therefor,  unless  this  leakage  was  due 
to  his  negligence  in  obstructing  water 
pipes  when  repairing  the  roof; 

Mendel  v.  Fink  (1881)  8  Dl.  App. 
378,  holding  that,  in  the  absence  of  an 
express  agreement,  the  lessor  is  not  lia- 
ble to  the  lessee  of  a  lower  floor  for  in- 
jury to  his  goods  by  water  leaking  from 
a  water-closet  located  on  the  next  floor 
above,  unless  the  negligence  of  the  lessor 
is  shown  either  in  the  construction  of 
the  closet  or  in  its  use; 

S.  W.  Noggle  Wholesale  &  Mfg.  Co. 
V.  SeUers  &  M.  Roofing  Co,  (1916)  — 
Mo.  App.  — ,  183  S.  W.  659,  holding  that, 
where  the  lessee  seeks  to  hold  the  owner 
of  the  building  for  damage  to  his  goods 
by  rain  leaking  through  the  roof,  and  al- 
leges that  the  defendant  is  negligent 
with  reference  to  certain  matters  relat- 
ing to  the  roof,  recovery  cannot  be  had 

without  proving  such  negligence; 
L.R.A.1917B. 


Tennant  v.  Hall  (1888)  27  N.  B.  499, 
holding  that,  where  rain  water  was  con- 
ducted from  the  roof  to  the  cellar  for 
the  benefit  of  all  the  tenants  of  the 
building,  the  landlord  is  not  liable  for 
injury  to  the  goods  of  one  of  the  ten- 
ants due  to  the  leaking  of  water  through 
the  roof,  owing  to  the  water  pipes  being* 
of  insufficient  size  to  carry  o&.  the  wa- 
ter during  an  unusually  heavy  rain 
storm,  it,  however,  being  found  as  A  fact 
that  the  landlord  was  not  guilty  of  negli- 
gence either  in  the  plan  of  carrying  off 
the  water  or  in  the  construction  of  the 
pipe. 

The  mere  fact  of  an  overflow  from 
water  pipes  and  the  injury  to  the  goods 
of  a  tenant  therefrom  does  not  establish 
a  cause  of  action  against  the  les- 
sor; but  to  be  entitled  to  hold  the  latter 
responsible,  the  lessee  must  also  show 
that  the  overflow  w'as  due  to  some  negli- 
gence on  the  lessor's  part.  Becker  v. 
Bullowa  (1901)  36  Misc.  524,  73  N.  Y. 
Supp.  944;  Tentzer  v.  Erlanger  (1909) 
117  N.  y.  Supp.  158. 

Unless  the  lessor  of  a  building  was 
actually  at  fault  in  the  construction  of 
the  drain  connecting  with  the  sewer, 
or  in  failing  to  repair  it  after  notice 
that  it  was  out  of  condition  and  per- 
mitted water  from  the  sewer  to  backup 
and  overflow  the  leased  premises,  he  is 
not  liable  to  a  tenant  for  injury  to  goods 
of  the  latter  caused  by  such  overflow. 
Scott  V.  Simons  (1874)  54  N.  H.  426. 
And  the  owner  of  a  building  leased  to 
different  tenants  is  not  liable  for  in- 
jury to  the  goods  of  one  of  the  tenants 
caused  by  the  overflow  of  water  from  a 
lavatory  located  on  the  top  floor  of  the 
building  and  maintained  for  the  use  in 
common  of  the  different  tenants,  where 
the  overflow  was  not  due  to  any  negli- 
gence of  the  landlord,  but  to  the  mali* 
cious  act  of  some  third  person  in  turning 
on  the  tap  of  the  lavatory  and  stopping 
the  drain  pipes.  Riekards  v.  Lothian 
[1913]  A.  C.  (Eng.)  263,  82  L.  J.  P.  C. 
N.  S.  42,  108  L.  T.  N.  S.  225,  67  Sol,  Jo. 
281,  29  Times  L.  R.  281,  50  Scot.  L.  R. 
666,  Ann.  Cas.  1913D,  804.  Nor  is  he  lia- 
ble for  damage  from  the  leakage  of  wa- 
ter frojn  a  water-closet,  merely  on  the 
ground  that  he  did  not  install  the  best 
known  kind  of  closet  when  he  installed 
the  closet  in  question.  Bernhard  v. 
Reeves  (1893)  6  Wash.  424,  33  Pac.  873. 
Neither  is  the  lessor  liable  for  an  in- 
jury to  the  goods  of  the  occupant  of  the 
lower  floor  of  a  building  caused  by  wa- 
ter coming  through  the  ceiling,  where  it 
does  not  appear  that  the  water  escaped 
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through  the  pipes  running  through  the 
,  ceiling,  and  an  investigation  disclosed 
no  leaks  in  such  pipes,  and  it  was  possi- 
ble for  the  water  to  eome  from  a  tub  or 
lavatory  on  the  next  floor,  although  when 
examined  the  next  day  these  floors  were 
dry.  Narbonne  v.  Storer  (1913)  121 
Minn.  605,  141  N.  W.  835.  And  al- 
though the  landlord  retained  control  of 
the  roof  of  the  building,  he  is  not  liable 
for  damage  to  the  goodis  of  the  tenant  of 
a  lower  floor  caused  by  the  escape  of  wa- 
ter from  the  roof^  due  to  the  act  of  rats 
making  a  hole  in  a  box  which  received 
the  water  from  the  gutters,  where  the 
landlord  exercised  reasonable  care  in  ex- 
amining from  time  to  time  the  gutters 
in  this  box,  and  found  them  in  good  con- 
dition only  a  few  days  before  the  time 
in  question.  Carstairs  v.  Taylor  (1871) 
L.  R.  6  Exch.  (Bug.)  217,  40  L.  J.  Exch. 
N.  S.  129,  19  Week.  Rep.  723.  And  see 
O'Connor  v.  Gouraud  (1886)  14  Daly,  64, 
3  N.  Y.  S.  R.  555,  holding  that,  where 
the  landlord  used  due  care  in  making  re- 
pairs to  the  roof,  and  made  repairs 
whenever  requested  by  the  tenant,  he 
oannot  be  held  to  have  breached  his  cov- 
enant to  repair,  although  it  is  claimed 
that  his  attention  was  called  to  the  par- 
ticular defect  complained  of;  hence  he  is 
not  liable  for  injuries  to  goods  of  the 
tenant  due  to  the  roof  leaking  during  a 
severe  rain  some  time  after  he  had  made 
repairs. 

But  where  the  landlord  knew  that  wa- 
ter had  been  turned  off  from  pipes  in 
the  demised  premises  until  repairs  could 
be  made  thereto,  and  before  he  made  the 
repairs  he  turned  on  the  water,  he  is 
liable  to  a  tenant  for  injury  resulting 
from  water  escaping  from  the  defective 
pipes,  if  under  the  circumstances  his  con- 
duct was  not  prudent  and  he  was  not  jus- 
tified in  assuming  that  repairs  had  been 
made.  Tamogurski  v.  Rzepski  (1916) 
252  Pa.  507,  97  AtL  697.  So,  where,  after 
the  upper  floor  of  a  building  waa  vacated 
by  the  tenant,  it  was  broken  into  at  dif- 
ferent times  and  a  washstand  torn  out, 
the  water  pipes  connected  therewith 
broken,  and  an  opening  left  therein,  it  is 
a  question  for  the  jury  whether  or  not 
the  lessor  was  negligent  in  having  the 
water  turned  on  in  these  pipes  without 
making  an  investigation  of  the  upper 
floor,  and  hence  liable  for  injury  to  the 
goods  of  the  tenant  of  a  lower  floor  due 
to  the  escaping  water.  Le  Vette  v. 
Hardican  Estate,  ante,  222. 

Where  the  only  ground  for  holding  the 
infant  owner  of  a  building  liable  for 
damage  to  goods  of  a  tenant  is  the  neg- 
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ligence  of  the  janitor  of  the  building,  he 
cannot  be  held  liable  therefor,  since  he 
is  without  power  to  authorize  agents  or 
servants  to  act  for  him.  Rob  bins  v. 
Mount  (1867)  4  Robt.  (N.  Y.)  553,  33 
How.  Pr.  24. 

Necessity  of  notice. 

In  order  to  hold  the  landlord  liable  for 
damages  by  water  escaping,  due  to  his 
failure  to  make  repairs  which  it  was  his 
duty  to  make,  he  must  have  received  no- 
tice to  repair,  or  the  defect  must  have 
existed  for  a  sufiicient  time  to  charge 
him  with  constructive  notice. 

Brooks  V.  Schlernitzauer  (1908)  113 
N.  T.  Supp.  484;  Qutman  v.  Folsom 
(1908)  61  Misc.  304, 113  N.  T.  Supp.  691, 
holding  that  notice  on  Friday  is  not  suf- 
ficient to  make  the  landlord  liable  for  in- 
jury from  a  storm  on  the  following  Sun- 
day; 

Pratt,  H.  &  Co.  v.  Tailer  (1909)  135 
App.  Div.  1,  119  N.  Y.  Supp.  803,  hold- 
ing that,  where  the  lessor  agreed  to 
keep  in  repair  the  roof  on  the  demised 
premises,  in  order  to  hold  him  liable  for 
damage  to  goods  of  the  lessee  by  the 
roof  leaking,  it  requires  notice  from  the 
lessee  of  the  need  therefor,  unless  the 
lessor  had  actual  notice  of  the  defective 
condition ; 

Goldberg  v.  Besdine  (1902)  76  App. 
Div.  451,  78  N.  Y.  Supp.  776,  holding 
that,  where  the  leaky  condition  of  the 
roof  developed  so  recently  as  to  pre- 
clude the  landlord  from  being  charged 
with  notice  of  the  defective  condition, 
and  he  was  without  actual  knowledge 
thereof,  he  is  not  liable  for  an  injury  re- 
sulting from  the  leakage; 

Cohen  v.  Cotheal  (1913)  156  App. 
Div.  784,  142  N.  Y.  Supp.  99,  affirmed  in 
(1915)  215  N.  Y.  659,  109  N.  E.  1070, 
holding  that,  where  there  is  no  evidence 
of  actual  notice  to  the  landlord  of  a  de- 
fect in  the  cylinder  of  a  pump  which 
cracked  permitting  the  water  to  escape, 
constructive  notice  cannot  be  predicated 
without  evidence  of  the  existence  of  a 
defect  discoverable  by  reasonable  inspec- 
tion for  such  a  length  of  time  that  it 
would  have  been  discovered  by  the  exer- 
cise of  reasonable  care. 

But  where  the  lessor  occupied  rooms 
directly  over  the  rooms  leased,  he  is  pre- 
sumed to  have  better  knowledge  of  the 
condition  of  the  roof  than  the  lessee; 
hence  he  is  not  entitled  to  notice  from 
the  latter  to  repair.  Guthman  v.  Castle- 
berry  (1873)  49  aa.  272.  And  where  tho 
lessee's  goods  were  injured  by  water  es- 
caping through  the  roof  during  a  storm, 
^  and  the  defect  in  the  roof  was  due  to 
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the  negligence  of  the  lessor  in  permitting 
its  use  for  a  purpose  that  would  neces- 
sarily make  holes  in  it,  the  latter  is  not 
entitled  to  notice  to  repair  in  order  to 
be  held  responsible  for  the  injury,  and 
he  cannot  avoid  liability  under  a  provi- 
sion in  the  lease  relieving  him  from  lia- 
bility for  any  damage  caused  by  the  leak- 
age of  the  roof,  unless  he  neglects  to 
make  necessary  repairs  within  a  reason- 
able time  after  receiving  written  notice 
of  such  leakage.  Pratt,  H.  &  Co.  v. 
Tailer  (1906)  186  N.  Y.  417,  79  N.  E. 
328,  affirming  (1906)  114  App.  Div.  574, 
100  N.  Y.  Supp.  16. 

"Where   damage  is   due   to   neslis^n^se 
of  anotheT  tenant  or  third  person. 

Where  the  injury  complained  of  was 
due  to  the  negligence  of  some  other  ten- 
ant, to  whom  the  lessor  had  surrendered 
possession  of  that  portion  of  the  leased 
premises  from  which  came  the  water 
that  caused  the  injury,  the  lessor  is  not 
responsible  for  the  loss  resulting,  if  he 
has  been  free  from  negligence  in  the 
matter. 

Lebensburger  v.  Scofield  (1907)  12 
L.R.A.(N.S.)  1025,  86  C.  C.  A.  105,  155 
Fed.  85,  holding  that  the  owner  of  a 
block  leased  to  different  tenants  is  not 
responsible  to  a  tenant  of  the  lower  floor 
for  injury  to  his  stock  of  goods  caused 
by  the  overflow  of  a  lavatory  on  the  up- 
per floor,  which  was  under  the  control 
of  another  tenant,  where  it  was  in  good 
repair  when  the  premises  were  leased 
and  the  tenant  was  under  obligation  to 
keep  the  premises  in  repair; 

Haizlip  v.  Rosenberg  (1897)  63  Ark. 
430,  39  S.  W.  60,  1  Am.  Neg.  Rep.  399, 
holding  that,  in  the  absence  of  a  stat- 
ute or  a  covenant  to  repair,  a  person 
leasing  the  upper  story  of  a  building 
equipped  with  a  water-closet  and  water 
fixtures  properly  constructed  and  in 
good  condition  when  leased,  and  giving 
the  tenant  possession  and  control  of  the 
portion  of  the  premises  where  such  fix- 
tures are  located,  is  not  liable  to  the  ten- 
ant of  a  lower  floor  for  injury  to  his 
goods  due  to  the  overflow  of  the  pipes 
connecting  with  the  closet; 

Friedenburg  v.  Jones  (1879)  63  (Ja,^ 
612,  holding  that,  where  bath  fixtures 
are  properly  constructed  and  the  lessee 
of  a  portion  of  the  premises  where  they 
are  situated  is  in  control  and  possession 
of  them,  the  lessor  is  not  liable  to  the 
lessee  of  a  lower  floor  for  injury  to  his 
goods  due  to  the  overflow  of  the  tubs; 

Allen  V.  Smith  (1884)  76  Me.  335, 
holding  that  a  landlord  is  not  responsi- 
ble to  one  tenant  for  injuries  resulting  to 
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him  from  the  negligence  of  another  ten- 
ant in  the  use  of  such  fixtures  as  stoves^ 
furnaces,  water-closets,  and  other  water 
fixtures;  hence,  although  damage  results 
to  the  tenant  of  the  lower  floor  by  the 
overflow  of  water  from  a  water-closet  on 
an  upper  floor,  due  to  the  negligent  act 
of  a  tenant  of  that  floor  in  leaving  the 
water  running  in  the  sink  and  permitting 
the  water-closet  to  become  clogged,  the 
landlord  is  not  liable  therefor; 

Kenny  v.  Barns  (1887)  67  Mich.  336, 
34  N.  W.  587,  holding  that  the  lessor  ia 
not  liable  for  an  injury  to  the  lessee*^ 
goods  caused  by  the  overflow  of  a  water- 
closet  under  the  general  control  of  a  ten* 
ant  of  an  upper  floor,  to  which  the  com- 
plaining tenant  also  had  a  key,  the  lessor, 
however,  having  no  key,  and  the  overflow 
being  due  to  obstructions  deposited  in 
the  closet  by  unknown  persons,  and  not 
to  any  defect  in  its  construction; 

Robbins  v.  Mount  (1867)  4  Robt. 
(N.  Y.)  553,  33  How.  Pr.  24,  holding 
that,  where  the  injury  to  the  tenant's 
goods  was  due  to  the  overflow  of  a  wa- 
ter-closet in  an  upper  apartment  in  the 
possession  and  control  of  another  ten- 
ant, and  the  overflow  was  caused  by 
tobacco  leaves  obstructing  the  wa&t« 
pipe  and  the  failure  of  someone  using 
the  flusher  to  turn  off  the  stopcock,  the 
lessor  is  not  liable  for  the  injury; 

Pembroke  Stationery  Co.  v.  Rogers 
(1912)  41  Utah,  411,  125  Pac.  866,  hold- 
ing that  the  owner  of  premises  leased 
to  different  persons  is  liable  for  an  in- 
jury to  the  goods  of  an  occupant  of  a 
lower  floor  caused  by  the  overflow  of  a 
bath  tub  in  rooms  on  the  second  floor, 
only  on  proof  that  a  tub  or  the  water 
system  connected  therewith  was  improp- 
erly constructed,  or  that  at  the  time  the 
premises  were  leased  they  were  in  such 
a  defective  condition  as  to  render  their 
ordinary  use  injurious  to  the  possession 
and  use  of  the  premises  by  the  complain- 
ing tenant;  and  the  lessor  is  not  liable 
if  the  injury  was  due  to  the  negligence 
of  the  tenant  of  the  upper  floor  in  fail- 
ing to  maintain  the  tub  in  proper  repair, 
or  if  such  tenant  was  negligent  in  the 
use  of  the  tub,  or  if  the  defects  orig- 
inated during  the  occupancy  of  such  ten- 
ants. 

Even  where  the  lessor  reserved  pos- 
session, for  the  use  and  benefit  of  dif- 
ferent tenants,  of  that  portion  of  the 
leased  premises  from  which  came  the  wa^ 
ter  that  caused  the  injury  complained  of, 
it  has  been  held  that  he  is  not  liable 
for  an  injury  due  to  the  negligence  of 
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mother  tenant  or  a  third  person,  and  not 
to  any  negligence  of  the  lessor. 

Rosenfield  v.  Newman  (1894)  59  liixm. 
166,  60  N.  W.  1085,  holding  that, 
where  a  water-closet  and  sink  were  re- 
serred  and  maintained  on  an  upper  floor 
tor  the  common  use  of  the  tenants  of 
that  floor,  who  each  had  a  key  thereto, 
the  lessor  is  not  liable  for  an  injury  to 
the  goods  of  a  tenant  of  a  lower  floor 
due  to  the  overflow  of  the  sink  caused 
by  some  person  negligently  or  wilfully 
obstructing  the  drainpipe  from  the  sink 
and  leaving  open  the  faucet  opening  into 
it. 

It  has,  however,  been  held  that  the 
owner  of  a  three-story  building  is  liable 
tor  injury  to  the  goods  of  a  tenant  of  the 
lower  floor  caused  by  the  leaking  of  wa- 
ter from  the  roof,  due  to  the  accumula- 
tion of  trash  thrown  on  the  .roof  by  a 
tenant  of  the  upper  floor.  Center  v. 
Davis  (1869)  39  Ga.  210.  Compare  with 
White  V.  Montgomery  (1877)  58  Ga.  204, 
holding  that  the  owner  is  not  liable  to 
the  tenant  of  a  lower  floor  for  injury  to 
his  goods  due  to  the  overflow  of  a  water- 
closet  in  that  portion  of  the  premises 
leased  to  another  tenant,  where  the  over- 
flow was  due  to  the  tenant  or  his  guest« 
depositing  obstructions  in  it.  The  court 
distinguished  Marshall  v.  Cohen  (1871) 
44  Ga.  489,  9  Am.  Rep.  170,  on  the 
ground  that  the  lessor  had  notice  of  the 
defective  condition  of  the  closet  and 
neglected  to  repair  it,  while  in  the  case 
under  consideration  the  lessor  had  no 
notice  of  its  bad  condition,  and  the 
proof  showed  that  he  examined  the  wa^ 
ter-closet  and  kept  it  in  repair.  In  the 
Marshall  Case  it  was  held  that  the  les- 
sor was  liable  to  the  lessee  of  a  lower 
tioor  of  a  building  for  injury  to  the  lat- 
ter's  goods  caused  by  the  overflow  of  a 
water-closet  located  on  the  third  story 
and  maintained  for  the  benefit  of  all  the 
tenants,  although  the  overflow  was  not 
due  to  any  defect  in  the  construction  oi: 
condition  of  the  closet,  but  to  the  act  of 
tenants  or  outsiders  in  throwing  obstruc- 
tions into  it. 

Bfect  of  Umitatioa  of  UabUity  pro- 
vision. 

Stipulations  exempting  the  lessor  from 
liabiUty  for  injuries  of  every  kind  or 
nature  whatsoever  that  may  occur  by 
reason  of  any  accident,  or  for  any  dam- 
age done  or  occasioned  by  or  from 
plumbing,  gas,  water,  steam,  or  other 
pipes,  or  the  bursting,  leaking,  running 
of  any  cistern,  tank,  washstand,  or 
waste  pipe,  etc.,  do  not  relieve  the  les- 
sor of  liabilitv  for  damage  from  the  es- 
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cape  of  water  from  a  pipe,  due  to  his 
negligence.  Le  Vette  v.  Hardman  Es- 
O^ATE,  ante,  222.  So,  where  the  leakage 
of  pipes  which  caused  the  injury  com- 
plained of  was  due  to  the  negligent  man- 
ner in  which  they  had  been  put  together 
upon  readjusting  them  after  the  execu- 
tion of  the  lease,  and  not  to  any  act  of 
the  elements,  the  lessor  cannot  escape 
liability  under  a  provision  in  the  lease 
exempting  him  from  liability  for  damage 
caused  by  the  elements  or  by  leakages  in 
the  roof  or  piping.  Worthington  v.  Par- 
ker (1885)  11  Daly  (N.  Y.)  546.  And 
where  the  lessor  negligently  repaired  a 
manhole  cover  to  a  water  tank  located 
in  the  upper  part  of  the  building,  and 
the  water  overflowed  and  injured  the 
goods  of  a  tenant,  he  is  liable  for  the 
damage  resulting,  notwithstanding  a 
provision  in  the  lease  exempting  the  les- 
sor from  liability  for  any  damage  or  in- 
jury caused  by  leakage  of  gas,  steam,  or 
water  pipes,  or  leakage  or  overflow  of 
any  other  kind  whatsoever.  Eugene  C. 
Lewis  Co.  V.  Metropolitan  Realty  Co. 
(1906)  112  App.  Div.  385,  98  N.  Y.  Supp. 
391,  affirmed  in  (1907)  189  N.  Y.  534, 
82  N.  E.  1126.  Compare  with  Drescher 
Rothberg  Co.  v.  Landeker  (1913)  140 
N.  Y.  Supp.  1025,  holding  that  under  a 
provision  in  a  lease  exempting  the  lessor 
from  liability  for  damage  caused  by 
bursting  pipes,  etc.,  or  leakage  about  the 
building,  he  is  liable  for  damage  to  goods 
of  a  tenant  by  the  leaking  of  rain 
through  the  roof,  due  to  its  defective 
condition,  if  he  retained  control  of  the 
roof  and  had  knowledge  of  such  condi- 
tion and  neglected  to  make  the  neces- 
sary repairs;  but  he  is  not  liable  for 
failure  merely  to  discover  the  defective 
condition  during  a  period  when  he  could 
not  reasonably  be  expected  to  discover 
the  same. 

But  where  the  lease  contains  a  provi- 
sion exempting  the  landlord  from  the 
duty  of  making  repairs,  he  is  not  liable 
for  damage  to  the  lessee's  goods  due  to 
a  leaky  roof.  Erikson  v.  Propp  (1908) 
106  Minn.  238,  119  N.  W.  390.  And  in 
an  action  to  recover  the  rental  of  prem- 
isesy  the  tenant  cannot  counterclaim  for 
damage  to  his  goods  by  water  leaking 
from  pipes,  where  the  lease  contains  a 
provision  that  the  landlord  shall  not  be 
liable  for  any  damage  or  injury  to  the 
tenant  due  to  the  breakage,  leakage,  or 
obstruction  of  water  pipes  in  or  about 
the  building.  Sonn  v.  Weissmann 
(1899)  29  Misc.  622,  61  N.  Y.  Supp.  78, 
affirming  (1899)  27  Misc.  845,  58  N.  Y. 
Supp.  1149. 
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And  see  Chapman  &  S.  Co.  v.  Crown 
Novelty  Co.  (1912)  175  lU.  App.  397, 
holding  that  under  a  lease  exempting 
the  lessor  from  liability  for  any  damage 
done  or  occasioned  by  leakage  or  the 
running  of  any  cistern,  tank,  washstand, 
or  drainpipe,  the  lessee  cannot  claim 
damage  to  his  goods  due  to  the  alleged 
bursting,  leaking,  or  running  of  any 
tank,  washstand,  or  water  pipe  on  or 
about  the  premises. 

Contributory    nesligenoe    of    lessee. 

Where  a  tenant  with  knowledge  that 
the  roof  leaked  permitted  his  goods  to 
remain  in  the  building,  he  took  upon 
himself  the  risk  of  injury  from  such 
leakage,  and  cannot  hold  the  lessor  re- 
sponsible for  the  damage  suffered  there- 
from. Klausner  v.  Herter  (1902)  36 
Misc.  869,  74  N.  Y.  Supp.  924.  Nor  can 
the  lessee  hold  the  lessor  responsible 
where  he  knew  that  his  goods  would  be 
exposed  to  injury  from  an  overflow  of  a 
water-closet  which  the  lessor  had  negli- 
gently failed  to  repair,  and  he  did  not 
remove  them.  Huber  v.  Ryan  (1901)  57 
App.  Div.  34,  67  N.  Y.  Supp.  972. 
Where,  however,  the  landlord  had  made 
repairs  to  prevent  further  leakage  and 
the  pipes  had  ceased  to  leak  for  some 
time,  the  tenant  is  not  guilty  of  negli- 
gence in  placing  goods  where  the  leak- 
age had  formerly  occurred.  Lamport  v. 
Continental  Art  Glass  &  Brass  Co. 
(1911)  132  N.  Y.  Supp.  330. 

Where  the  clothing  of  a  tenant  mil- 
dewed in  a  trunk  kept  in  the  basement 
after  it  had  been  flooded,  no  recovery 
for  such  damage  can  be  had  since  it  was 
due  to  the  failure  of  the  tenant  to  re- 
move the  goods.  Ordemann  v.  Manson 
(1911)  127  N.  Y.  Supp.  1026.  And  it  has 
been  held  that  a  tenant  cannot  stand 
quietly  by  and  voluntarily  allow  his 
property  to  remain  exposed  to  injury 
from  rain,  owing  to  the  defective  condi- 
tion of  a  roof  of  the  demised  premises, 
but  he  should  make  the  repairs  himself 
and  charge  the  expense  to  the  landlord, 
unless  prohibited  from,  so  doing  bv  the 
latter.  Cantrell  v.  Fowler  (1800)  32 
S.  0.  589,  10  S.  E.  934.  So,  where  the 
tenant  caused,  or  proximately  contrib- 
uted in  causing,  the  roof  of  the  de- 
mised premises  to  be  repaired  at  an  im- 
proper time,  he  cannot  recover  for  dam- 
ages thus  brought  upon  himself.  Lasker 
Real-Estate  Asso.  v.  Hatcher  (1894)  — 
Tex.  Civ.  App.  — ,  28  S.  W.  404.  And  see 
Rudolphy  v.  Fuchs  (1872)  44  How.  Pr. 

(N.   Y.)    155,   holding   that   where   the 
L.R.A.1937B. 


eause  of  the  overflow  complained  of  was 
the  negligence  of  the  defendant  in  main-- 
taining  in  a  defective  condition  the  pack- 
ing box  of  a  pump  located  on  an  upper 
floor,  and  also  the  failure  of  the  plain- 
tiff to  turn  off  the  water  so  as  to  pre- 
vent it  rising  and  escaping  through  this 
box,  as  he  was  in  the  habit  of  doing,  he 
cannot  hold  the  defendant  liable  for  the 
damage  resulting,  since  the  overflow  was 
due  to  the  negligence  of  both  parties. 

Measure   of  damages. 

The  measure  of  damages  for  injury  to 
the  goods  of  a  tenant  by  escaping  water 
is  the  difference  between  the  market  val- 
ue of  the  goods  just  prior  to  the  injury, 
and  such  value  after  the  flooding  com- 
plained of.  K.  B.  Koosa  &  Co.  v.  War- 
ten  (1909)  158  Ala.  496,  48  So.  544.  For 
a  breach  of  covenant  by  the  lessor  to  re- 
pair, the  measure  of  damages  is  not  what 
it  would  have  cost  the  lessee  to  make  the 
repairs  or  the  difference  in  the  rental 
value  of  the  use  of  the  premises  caused 
by  the  neglect  to  repair,  but  it  is  the  ac- 
tual damage  to  the  tenant's  property  as 
a  result  of  the  breach.  Woodward  v. 
Jones  (1895)  15  Misc.  1,  36  N.  Y.  Supp. 
775;  O'Hanlon  v.  Grubb  (1912)  38  App. 
D.  0.  251,  37  L.R.A.(N.S.)  1213. 

Counterolaim  of  damages. 

It  has  been  held  that  in  an  action  for 
rent  the  tenant  may  counterclaim  dam- 
ages to  his  property  caused  by  a  leaky 
roof  which  the  landlord  had  agreed  but 
neglected  to  repair.  Cook  v.  Soule 
(1874)  56  N.  Y.  420.  So,  where  the  flow 
of  water  from  other  pipes  in  the  building'- 
under  the  control  of  the  lessor  was  such 
as  to  make  the  portion  leased  to  the  com- 
plaining tenant  unfit  for  the  purpose  for 
which  it  was  hired,  and  injurious  to  his 
goods,  it  justifies  him  in  abandoning  the 
premises,  and,  on  the  theory  of  a  breach 
of  covenant  for  quiet  enjoyment,  he  may 
recoup  his  damage  in  an  action  against 
liim  to  recover  the  rent.  Vann  v.  Rouse 
(1884)  94  N.  Y.  401.  But  where  the 
lessee  retains  possession  of  the  premises 
so  that  a  leakage  of  water  does  not  con- 
stitute an  eviction,  even  though  due  to 
the  wrongful  act  of  the  landlord,  and  it 
does  not  amount  to  a  breach  of  the  con- 
tract created  by  the  lease,  the  injuries 
sustained  by  the  tenant  do  not  constitute 
a  matter  for  counterclaim,  within  the 
Practice  Code  relative  thereto,  for  they 
are  not  connected  with  the  subject  of  the 
action  by  the  lessor  to  recover  the  rent. 
Edgerton  v.  Page  (1869)  20  N.  Y.  281^ 
affirming  (1857)  1  Hilt.  320.    A.  G.  S, 
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KAX  LEVINE,  Appt., 

J.  C.  McCLENATHAN. 

(246  P«.  374,  92  Atl.  317.) 

Landlord    and    tenant  —  liability    for 
faulty  construction  of  bulldini;. 

A  property  owner  is  not,  in  the  absence  of 
covenant  or  warranty,  liable  for  injury  to 
his  tenant's  goods  by  a  leak  in  the  roof,  due 
to  faulty  construction  of  the  building. 
For  other  cases,  see  Landlord  and  Tenant, 

III.  c,  2,  h,  in  Dig,  1-52  N,  S. 

(July  1,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Fayette 
County,  overruling  a  motion  to  take  off  a 
nonsuit  in  an  action  to  recover  damages  for 
injuries  to  a  stock  of  merchandise,  alleged 
to  have  been  caused  by  a  leak  in  the  roof, 
due  to  faulty  construction  of  the  building. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  C.  Higbee,  of  Sterling,  Hig- 
bee,  A  Matthews,  and  John  Dnggan,  for 
.ippellant : 

Even  where  an  entire  building  is  let  and 
leased,  the  landlord  is  liable  in  an  aetion  of 
trespass  to  injured  tenants,  where  he  has 
const  ructfid  unskilfully  and  negligently. 

Godley  v.  Hagerty,  20  Pa.  387,  59  Am. 
Dec  73i,  26  Pa.  Ill,  67  Am.  Dec.  404. 

Where  an  owner  of  a  building  divides  it 
np  and  rents  it  in  different  parts  and  par- 
cels, he  is  liable  to  the  tenants  for  his  fail- 
ure to  maintain  the  parts  and  portions  of 
the  building  which  remain  in  his  control  and 
possession,  in  proper  condition,  so  as  not  to 
injure  them. 

Toole  V.  Beckett,  67  Me.  644,  24  Am. 
Rep.  54;  Glickauf  v.  Maurer,  75  111.  289, 
20  Am.  Rep.  238;  Rauth  v.  Davenport,  60 
Hun,  70,  14  N.  Y.  Supp.  69;  Dollard  v. 
RoberU,  130  N.  Y.  269,  14  L.R.A.  238,  29 
N.  E.  104;  O'Hanlon  v.  Grubb,  38  App.  D. 
C.  251,  37  L.RA..(X.S.)  1213;  Farley  v. 
Byers,  106  Minn.  260,  130  Am.  St.  Rep. 
613,  118  N.  W.  1023;  Sawyer  v.  McGilli- 
cuddy,  81  Me.  318,  3  L.R.A.  458,  10  Am. 
St.  Rep.  260,  17  Atl.  124;  Looney  v.  Mc- 
Lean, 129  Mass.  33,  87  Am.  Rep.  295; 
Railton  v.  Taylor,  20  R.  I.  279,  39  I1.R.A. 
246,  38  Atl.  980;  Stenberg  v.  Willcox,  96 
Tenn.  163,  34  L.R.A.  616,  33  S.  W.  917,  96 
Tenn.  148,  34  L.R.A.  824,  54  Am.  St.  Rep. 
823,    33    S,    W.    914,    300    Tenn.    538,    41 

Note. —  For  liability  of  landlord  to  ten- 
ant for  damage  by  water,  due  to  faulty  con- 
Btruction,  see  annotation  following  this  case, 
post,  236. 
L.R.A.1917B. 


L.R.A.  278,  66  Am.  St.  Rep.  770,  46  S.  W. 
297. 

Messrs.  B.  M.  Hertxo^  and  H.  G.  May 
for  appellee. 

Elkln,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trespass  for  damages 
to  a  stock  of  merchandise,  caused  by  water 
leaking  through  the  roof  of  the  demised 
premises,  or,  as  appellant  contends,  through 
the  bottom  of  light  wells  which  served  to 
furnish  light  to  the  second  and  third  stories 
of  the  same  building.  At  the  conclusion  of 
the  testimony  introduced  by  appellant,  the 
learned  court  below  directed  a  compulsory 
nonsuit  to  be  entered,  and  subsequently 
overruled  the  motion  to  take  it  off.  The 
two  assignments  of  error  relate  to  these 
matters. 

It  is  well  settled  in  one  state  that  no  im- 
plied covenant  arises,  out  of  tiie  relation  of 
landlord  and  tenant,  upon  the  part  of  the 
landlord  to  repair;  nor  is  there  any  im- 
plied warranty  that  the  leased  premises  are 
tenantable.  In  the  absence  of  a  covenant 
in  the  lease  requiring  the  lessor  to  repair^ 
no  such  duty  rests  upon  the  landlord;  and, 
if  damages  result  to  the  tenant  by  reason 
of  failure  to  make  repairs,  there  can  be 
no  recovery  against  the  landlord.  Moore 
r.  Weber, '71  Pa.  429,  10  Am.  Rep.  708; 
Barns  v.  Wilson,  116  Pa.  303,  9  Atl.  437; 
Reeves  v.  McComeskey,  168  Pa.  571,  32  Atl. 
96.  There  is  a  long  line  of  cases  to  the 
same  effect.  These  cases  hold  that  the 
doctrine  of  caveat  emptor  applies  to  leases 
of  real  property,  liie  tenant  takes  the 
property  as  it  is»  and  he  must  be  the  judge 
of  its  tenantable  condition.  If  the  tenant 
wants  the  landlord  to  make  repairs,  lie 
must  require  siich  a  covenant  to  be  inserted 
in  the  lease;  and  failure  to  bo  provide  by 
a  covenant  in  the  lease  relieves  the  land- 
lord from  any  such  duty.  Tlie  landlord, 
having  no  duty  to  repair,  cannot  be  charged 
with  negligence  in  failing  to  make  repairs; 
and  hence,  in  an  action  for  damages  charg- 
ing negligence,  there  can  be  no  recovery 
against  the  landlord,  if  the  damage  re- 
sulted from  failure  to  make  repairs,  or 
because  of  the  untenantable  condition  of  the 
demised  premises.  The  tenant  took  the 
premises  as  they  were,  and  is  bound  by  his 
bargain. 

The  negligence  charged  in  the  present  case 
was  "that  the  said  building  was  defectively, 
imperfectly,  and  improperly  constructed, 
and  that,  at  the  date  of  the  making  of  the 
said  lease,  the  storeroom  and  premises  de- 
mised to  the  plaintiff  had  not  yet  been 
occupied,  and,  in  consequence  of  the  de- 
feetive,  improper,  and  negligent  construc- 
tion aforesaid  the  roof  of  said  building,  and 
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the  party  wall  and  cornices  around  the  sky- 1 
light,  leaked,"  and  in  times  of  rain  the ; 
water  percolated  into  tho  demised  premises 
and  caused  some  damage  to  the  stock  of 
merchandise  owned  by  appellant.  In  other 
paragraphs  of  the  statement  of  claim  the 
same  character  of  negligence  is  charged,  and 
the  case  is  made  to  turn  by  the  pleadings 
upon  the  question  of  faulty  construction  of 
the  building.  We  know  of  no  case  in  Penn- 
sylvania, and  none  has  been  called  to  our 
attention,  in  which  a  tenant  was  permitted 
to  recover  damages  against  the  landlord 
upon  the  ground  that  the  demised  premises 
had  been  defectively  or  improperly  con- 
structed. If  a  tenant  could  recover  damages 
uiK)n  the  ground  that  the  demised  premises 
)uid  not  been  properly  constructed,  all  that 
lias  been  said  in  our  cases  about  the  rule 
of  caveat  emptor  would  be  meaningless. 
Appellant  is  bound  by  his  pleadings,  and 
his  right  to  recover,  if  any  such  right  ex- 
ists, depends  upon  proving  the  negligence 
charged;  but  even  if  he  proves  the  negli- 
gence charged,  there  can  be  no  recovery,  if 
that  negligence  is  not  actionable  under  tho 
law. 

As  we  view  the  present  record,  this  is  a 


sufficient  answer  to  tlie  very  able  argument 
of  learned  counsel  for  appellant,  in  which 
a  number  of  cases  from  other  jurisdictions 
are  cited  to  support  the  contention  that 
the  negligence  charged  in  the  case  at  bar 
is  actionable.  It  is  not  our  purpose  to  dis- 
cuss these  cases,  liecause  most  of  them  are 
based  upon  exceptional  facts,  wiiich  do  not 
arise  under  the  pleadings  in  the  present 
case.  It  might  very  well  be  that  a  land- 
lord would  be  held  liable  for  negligent  acts 
committed  in  and  around  the  demised  prem- 
ises, and  most  of  the  oas(?s  from  other 
jurisdictions  cited  here  relate  to  acts  of 
this  charact<'r;  but  the  negligence  charged 
in  the  present  case  is  the  defective  and  im- 
proper construction  of  the  building  itself. 
No  case  decided  in  our  state  can  be  cited  in 
support  of  the  contention  that  there  can  be 
a  recovery  of  damages  by  the  tenant  against 
the  landlord,  when  the  negligence  charged 
was  faulty  construction  of  the  original 
building.  We  might  add  that  in  the  pres- 
ent case  there  was  no  covenant  to  repair, 
nor  was  there  anv  warranty  that  the  de- 
mised  premises  were  tenantable. 

Assignments  of  error  overruled  and  judg- 
ment affirmed. 


Annotation — Liability  of  landlord  to  tenant  (or  damage  by  water,  due  to 

faulty  construction* 


As  to  the  liability  of  the  landlord  for 
injury  to  the  tenant's  property  due  to 
escaping  water,  see  note  to  Le  Vette  v. 
Hardman  Estate,  ante,  222.  And  as  to 
his  liability  where  water  or  steam,  es- 
caped from  bursting  pipes,  see  note  to 
Moroder  v.  Fox,  post,  238.  The  present 
note  deals  only  with  the  question  of  the 
lessor's  liability  where  the  escaping 
water  was  due  to  deiective  construction. 

Wbere  tenant  is  in  possession. 

In  the  absence  of  a  covenant  to  repair, 
or  a  warranty  that  the  demised  premises 
are  tenantable,  or  where  there  is  no 
fraud  or  concealment,  the  rule  of  caveat 
emptor  applies  to  leases  of  real  proper- 
ty, and  the  lessee  takes  the  property  as 
it  is,  and  no  duty  rests  upon  the  land- 
lord to  repair  defects  therein.  He  is  not 
liable  to  the  tenant  for  damage  to  the 
goods  of  the  latter,  resulting  either  from 
his  failure  to  repair,  or  from  defects  in 
the  construction  of  the  building;  hence, 
where  the  premises  were  leased  with  de- 
fectively constructed  skylights  which 
permitted  the  water  during  rainstorms  to 
leak  through  them,  to  the  injury  of  the 
goods  of  the  tenant,  the  landlord  is  not 
responsible  therefor.  LEvmi!  v.  Mo- 
CiiENATHAN,  ante,  235. 
L.K.A1017B. 


An  action  of  tort  cannot  be  main- 
tained against  the  lessor  for  an  injury  to 
the  goods  of  the  lessee,  alleged  to  be  due 
to  the  imperfect  and  defective  construc- 
tion of  the  cellar,  so  that,  as  a  result  of  a 
heavy  rainstorm  and  a  high  tide  in  the 
bay  nearby,  water  backed  up  in  the  main 
seiver  in  the  street,  and  was  forced  un- 
der the  sidewalk  and  into  the  cellar. 
Loupe  v.  Wood  (1877)  51  Oal.  586. 

And  where  defective  water  pipes  are 
located  outside  of  premises  leased  to  the 
injured  tenant,  and  water  constantly  es- 
capes from  them  and  flows  upon  the 
premises  of  the  tenant,  injuring  his 
goods,  and  the  defect  in  these  pipes  was 
due  to  their  faulty  construction,  and  the 
defective  pipes  were  a  part  of  the  prem- 
ises demised  to  the  tenant,  the  liability 
of  the  lessor  for  the  damage  caused 
thereby  is  to  be  measured  by  the  terras 
of  the  lease.  Ingwersen  v.  Rankin 
(1885)  47  N.  J.  L.  18,  54  Am.  Rep.  109. 

It  has,  however,  been  held  that  where 
damage  results  to  a  tenant  of  a  lower 
floor  from  the  escape  of  water  from  bath- 
tubs, due  to  their  improper  construction, 
the  lessor  is  liable,  although  a  tenant 
was  in  possession  of  the  rooms  where  the 
bathtubs  are  located*.  Freidenburg  v. 
Jones  (1879)  63  Ga.  612. 
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—  rule  as  to  obTioits  defeet. 

It  has  been  held  that  where  the  escape 
of  the  water  is  due  to  an  obvious  defect 
in  the  construction  of  the  building,  the 
landlord  is  not  responsible  for  the  dam- 
age to  the  goods  of  the  tenant,  due  there* 
to.  For  example,  where  the  goods  of  a 
tenant  of  a  lower  floor  were  injured  by 
the  fall  of  plaster  from  the  ceiling,  due 
to  a  leakage  from  the  roof,  caused  by 
water  entering  an  open  fanlight, — an  ob- 
vious defect,  existing  in  the  building  at 
the  time  of  the  lease, — the  landlord  is  not 
liable  for  the  injury.  Rogers  v.  Sorell 
(1903)  14  Manitoba  L.  R.  450. 

WKere   leMor  setaims   postetalon* 

Where  the  owner  has  the  possession 
and  control  of  the  roof  of  a  building 
leased  to  different  tenants,  he  is  liable  to 
the  lessee  of  a  lower  floor  for  damage  to 
the  latter's  goods,  caused  by  water  leak- 
ing from  the  roof,  down  the  skylight, 
although  this  skylight  was  maintained 
for  the  benefit  of  the  lessee,  the  lessor, 
however,  being  negligent  in  failing  to 
provide  proper  and  sufficient  means  for 
the  escape  of  water  from  the  roof  dur- 
ing storms.  H.  C.  Capwell  Co.  v.  Blake 
(1908)  9  Oal.  App.  101,  98  Pac.  61.  So, 
where  the  lessor  was  in  possession  of 
that  part  of  a  building  directly  over  the 
portion  leased,  and  the  plumbing  and 
fittings  in  the  part  in  his  possession  were 
so  defectively  constructed  that  water 
overflowed  the  sinks  and  closets  and  ran 
down  into  the  leased  x>ortion,  damaging 
the  goods  of  the  tenant,  and  the  lessor 
refused  to  remedy  the  defect,  it  amount- 
ed to  a  constructive  eviction,  entitling 
the  tenant  to  claim  damages  for  the  vio- 
lation of  the  lease,  which  were  properly 
set  up  by  him  in  counterclaim  in  an  ac- 
tion for  the  rent.  York  v.  Steward 
(1898)  21  Mont.  515,  43  L.R.A.  126,  55 
Pac.  29. 

—  aeeetiity  of  nse  of  ordinary  appll- 


Where  the  defect  in  the  construction 
was  due  to  the  failure  of  the  lessor  to 
make  use  of  the  ordinary  and  necessary 
appliances  to  prevent  an  overflow  of  wa- 
ter, he  is  liable  for  an  injury  to  the 
property  of  a  tenant,  due  to  such  an 
overflow.  For  example,  the  lessor  is  lia- 
ble to  the  lessee  for  damage  to  the  lat- 
ter's goods  caused  by  an  overflow  of 
water  due  to  the  defective  construction 
and  maintenance  of  a  water  tank  on  the 
leased  premises,  in  that  it  was  not  pro- 
vided with  a  valve  cock  which  was  nec- 
essary to  control  the  flow  of  water,  and 

which  was  customarily  attached  and  used 
L.R.A.191TB. 


for  that  purpose.  Citron  v.  Bayley 
(1899)  36  App.  Div.  130,  55  N.  Y.  Supp. 
382.  Where,  however,  the  landlord  did 
not  construct  the  building,  but  acquired 
it  after  it  had  been  constructed,  he  is  not 
liable  for  loss  caused  by  bursting  pipes, 
due  to  their  freezing,  although  they  froze 
because  not  properly  protected;  this  de- 
fect, however,  not  being  obvious,  as  the 
unprotected  portion  was  underneath  the 
roof  and  above  the  ceiling.  Queeney  v. 
Willi  (1916)  171  App.  Div.  588,  157  N. 
Y.  Supp.  642. 

Where  waterpipes  are  installed  in  a 
building  for  the  benefit  of  different  ten- 
ants, the  landlord,  with  reference  to  the 
construction  and  condition  of  such  pipes, 
owes  to  the  tenants  the  duty  merely  of 
seeing  that  they  are  reasonably  lit  and 
proper  for  the  purpose  for  which  they 
are  intended;  and  it  is  only  where  he 
fails  in  this  regard  that  he  can  be 
charged  with  negligence  and  held  liable 
to  a  tenant  for  injury  resulting  from  the 
bursting  of  a  pipe.  Anderson  v.  Oppen- 
heimer  (1880)  L.  R.  5  Q.  B.  Div,  (Eng.) 
602,  49  L.  J.  Q.  B.  N.  S.  708. 

The  mere  fact  that  water  leaks 
through  the  roof  of  a  building,  although 
due  to  the  construction  of  the  waste  pipe 
to  carry  off  the  water  falling  thereon, 
does  not  necessarily  establish  the  negli- 
gence of  the  landlord,  or  his  liability  for 
the  resulting  injury.  Thus,  it  has  been 
held  that  pipes  placed  in  the  building  to 
carry  off  rain  water  from  the  roof  are 
for  the  benefit  of  all  the  tenants  of  the 
building;  and  that,  although  these  pipes 
failed  to  take  care  of  the  water  during 
an  unusually  heavy  storm,  causing  it  to 
back  up  and  leak  through  the  roof,  the 
landlord  is  not  liable  for  injury  result- 
ing where  the  jury  find,  as  a  matter  of 
fact,  that  he  was  not  negligent,  either  in 
the  plan  for  carrying  off  the  water,  or 
in  the  construction  of  the  pipe.  Ten- 
nant  v.  Hall  (1888)  27  N.  B.  499, 

Where  the.  landlord  had  no  control 
over  the  supply  of  water  to  a  tank  on 
the  leased  premises,  and  it  was  fitted 
with  an  overflow  pipe  of  the  usual  size, 
which  proved  adequate  for  a  number  of 
years,  and  there  was  no  evidence  to  show 
that  there  were  any  appliances  which 
would  have  been  effective  under  existing 
conditions,  the  landlord  is  not  liable  for 
damage  to  the  tenant's  goods,  caused  by 
the  overflow  of  the  tank.  Bertsch  v. 
Unterberg  (1904)  88  N.  Y.  Supp.  083. 
So,  where  the  roof  of  a  building  was 
sufficient  protection  against  ordinary 
storms,  the  lessor  is  not  liable  for  in- 
'  jury  to  the  goods  of  the  lessee,  caused 
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by  the  roof  leaking,  due  to  an  extra^ 
ordinary  fall  of  snow.  Guthman  v. 
Castleberry  (1873)  49  Ga.  272. 

-*- negligence   of  another  tenant. 

Where  the  tenant  of  an  upper  floor 
negligently  left  open  a  water  faucet  and 
It  overflowed  the  bowl  into  which  it  emp- 
tied and  the  water  escaped  and  leaked 


through  to  the  lower  floor,  injanng  the 
goods  of  the  occupant,  the  lessor  is  not 
liable  therefor,  although  the  drain  pipe 
was  not  of  sufficient  size  to  carry  off 
water  if  permitted  to  run  from  the  faucet 
under  full  pressure.  McCarthy  v.  York 
County  Sav.  Bank  (1883)  74  Me.  315,  43 
Am.  Rep.  591.  A.  G.  S. 
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ALPHONS  J.  MORODER,  Appt., 

V. 

ABRAHAM   FOX,  Respt. 

(155  Wis.  503,  143  X.  W.  1040.) 

liandlord  and  tenant  — >  duty  to  care 
for  water  pipes  —  liability  for  Inju- 
ries. 

1.  A  provision  in  a  printed  lease  of  the 
ground  floor  of  a  building,  over  which  are 
tenements,  requiring  the  lessee  to  use  all 
necessary  precautions  to  prevent  damages 
to  any  water  pipes  upon  said  premises  by 
frost  or  otherwise,  and  to  pay  all  damages 
done  to  said  premises  by  reason  of  burst- 
ing of  water  pipes,  and  to  shut  the  water 
off  of  the  premises  whenever  it  shall  be 
necejisary  to  do  so  to  prevent  freezing,  does 
not,  where  there  is  only  one  shut-off  for  the 
entire  property,  require  the  lessee  to  turn 
oflT  water  to  prevent  freezing  on  other  floors, 
or  prevent  his  holding  the  landlord  liable 
in  case,  through  his  negligence,  the  pipes 
burst  on  an  upper  floor,  to  the  injury  of  his 
property. 

For  other  cases,  see  Landlord  and  Tenant, 
III.  c,  2,  b,  in  Dig.  1-52  .V.  6'. 

Same  —  freezing^  of  pipes  —  Injury  to 
tonant*s  property  —  liability. 

2.  The  owner  of  a  tenement  building  who 
permits  the  water  to  remain  in  the  pipes  of 
a  vacant  tenement  without  precautions  to 
prevent  freezing  when  the  temperature  is 
such  aa  to  endanger  it  is  liable  to  the  ten- 
ant of  a  lower  floor  whose  property  is  in- 
jured by  the  freezing  and  bursting  of  a 
water  pipe. 

For  other  cases,  see  Landlord  and  Tenant, 
III.  0,  2,  b,  in  Dig.  1--52  N^  S. 

(Timlin  and  Kerwin,  J  J.,  dissent.) 

(November  18,  1913.) 

APPEAL  by  plaintifT  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty reversing  a  judgment  of  the  Civil  Court 
in  his  favor  in  an  action  brought  to  recover 
damages  for  injuries  to  plaintiff's  prop- 
erty by  the  bursting  of  water  pipes,  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Reversed. 

Not«.  —  For  liability  of  landlord  to  ten- 
ant for  loss  due  to  bursting  water  pipes,  see 
annotation  following  this  case,  post,  244. 
L..H.A.1917B. 


Statement  by  Vinje,  J.: 

Action  to  recover  damages  sustained  by 
reason  of  the  bursting  of  water  pipes  above 
plaintiff's  premises,  resulting  in  damage  to 
goods  contained  therein.  On  the  18th  day 
of  June,  1911,  the  plaintiff  leased  from  the 
defendant  for  a  period  of  two  years  from 
May  1,  1911,  the  flrst  floor  and  part  of  the 
basement  of  a  three-story  building  situated 
in  the  city  of  Milwaukee.  The  printed  por- 
tion of  the  lease  contained  this  agreement 
on  the  part  of  the  lessee:  ''To  take  and 
use  all  necessary  precautions  to  prevent 
damages  to  any  of  the  water  pipes  and 
waterworks  upon  said  premises,  or  to  any 
part  of  said  demised  premises,  by  frost  or 
otherwise,  and  to  pay  itll  damages  done  to 
said  premises  by  reason  of  bursting  of  water 
pipes,  and  to  turn  and  let  the  water  out  of 
the  pipes  in  said  premises  whenever  it  shall 
be  necessary  to  do  so  to  prevent  it  from 
freezing  or  injuring  said  jpipes  and  prop- 
erty." Plaintiff  occupied  the  first  floor  as 
a  store  and  workshop,  and  directly  above  it 
were  two  flats,  one  in  the  second  and  one 
in  the  third  story,  which,  at  the  time  the 
lease  was  executed,  were  occupied  by  other 
tenants  of  the  defendant.  At  the  time  the 
damages  were  sustained  only  the  third  floor 
of  said  building  was  occupied  ap  a  flat. 
There  was  but  one  water  meter  and  one  set 
of  water  pipes  for  the  use  of  the  flrst  floor 
and  the  two  flats  above,  and  the  turn-off 
was  located  in  the  basement,  so  that,  if 
the  water  had  been  turned  off  there,  the 
tenants  on  the  other  floors  would  have  had 
their  water  supply  shut  off.  In  September 
the  flat  on  the  second  floor  was  vacated,  and 
remained  so  until  the  5th  day  of  January, 
1912,  when,  owing  to  severe  cold,  the  pipes 
in  the  second  flat  burst,  large  quantities  of 
water  escaped  through  the  floor  and  ceiling 
of  the  premises  occupied  by  the  plaintiff 
and  directly  upon  his  stock  of  goods,  a 
greater  portion  of  which  was  water-soaked 
and  damaged.  At  the  time  the  pipes  burst 
there  was  no  heat  in  the  second  floor,  and 
the  pipes  were  not  protected  from  frost  in 
any  way. 

The  case  was  flrst  tried  in  the  civil  court, 
and  the  judge  thereof  held  the  defendant 
liable,  and  assessed  plaintiff^s  damages  in 
the  sum  of  $250,  and  entered  judgment  ac- 
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cordingly.  An  appeal  waa  taken  to  the  cir- 
cuit court,  which  resulted  in  a  revereal  of 
the  judgment,  on  the  ground  that  plalntifT, 
by  the  proviaion  of  the  lease  quoted,  had 
agreed  to  become  responsible  for  any  dam- 
age done  by  the  freezing  or  bursting  of  the 
water  pipes  in  question.  From  a  judgment 
entered  accordingly,  the  plaintiff  appealed. 

Messrs.  Alexander  A  Burke,  for  appel- 
lant: 

Defendant  cannot  escape  liability  be- 
cause hia  act  was  one  of  misfeasance,  and 
not  malfeasance;  he  is  liable  for  damage 
resulting  from  his  failure  to  perform  a 
known  duty. 

Jones  ▼.  Freidenburg,  66  Ga.  &05,  42  Am. 
Rep.  86;  Rosenfield  v.  Arrol,  44  Minn.  305, 
20  Am.  St.  Rep.  584,  46  N.  W.  768;  Bruns- 
wick-Balke-Oollender  Co.  v.  Rees,  69  Wis. 
442,  2  Am.  St.  Rep.  748,  34  N.  W.  782;  2 
Wait,  Act.  &  Def.  745;  Kneeland  y.  Beare^ 
11  N.  D.  233,  91  N.  W.  56,  12  Am.  Neg.  Rep. 
539. 

Plaintiff's  lease,  which  imposed  upon  him 
the  duty  to  protect  the  water  pipe  against 
freezing,  should  not  be  construed  as  extend- 
ing to  other  than  th^  room  or  rooms  actual- 
ly leased  by  him. 

Conneaut  Lake  Ice  Co.  ▼.  Quigley,  225 
Pa.  605,  74  Atl.  648;  Reinhardt  v.  Hohnes, 
143  Mo.  App.  212,  127  S.  W.  611;  Levin  v. 
Habicht,  45  Misc.  381,  90  N.  Y.  Supp.  349; 
Randolph  y.  Feist,  23  Misc.  660,  52  N.  Y. 
Supp.  109 ;  Worthington  v.  Parker,  11  Daly, 
545;  Goldbeig  ▼.  Lloyd,  110  N.  Y.  Supf^ 
630;  Leyy  v.  Kom,  30  Misc.  199,  61  N.  Y. 
8upp.  1100;  Levine  v.  Baldwin,  87  App. 
DiT.  150,  84  N.  Y.  Supp.  92. 

Messrs.  Houghton,  Neelen,  A  Hough* 
ton,  for  respondent: 

The  defendant  landlord  was  not  guilty  ci 
negligence  which  proximately  caused  plain- 
tiff's injury. 

Cole  ▼.  McKey,  66  Wis.  600,  57  Am. 
Rep.  293,  29  N.  W.  279;  Dowling  y.  Nueb- 
ling,  97  Wis.  350,  72  N.  W.  871;  Kuhn  ▼. 
8ol.  Heavenrich  Co.  115  Wis.  447,  60  L.R.A. 
585,  91  K.  W.  994;  Krueger  v.  Ferrant,  29 
Minn.  385,  43  Am.  Rep.  223,  13  K.  W.  1589 
Buckley  ▼.  Cunningham,  103  Ala.  449,  49 
Am.  St.  Rep.  42,   15  So.  826. 

In  an  action  ex  delicto,  brought  by  a 
tenant  against  a  landlord,  the  tenant  can- 
not  recover  if  the  landlord  is  guilty  of  a 
nonfeasance. 

Cole  y.  McKey,  66  Wis.  500,  57  Am.  Rep. 
293,  29  N.  W.  279 ;  Dowling  v.  Nuebling,  97 
Wis.  350,  72  N.  W.  871;  Kuhn  y.  Sol. 
Heavenrich  Co.  115  Wis.  447,  60  L.R.A. 
686,  91  N.  W.  994;  Krueger  y.  Ferrant,  29 
Minn.  385,  43  Am.  Rep.  223,  13  N.  W.  158; 
Buckley  y.  Cunningham,  103  Ala.  449,  40 
Am.  St.  Rep.  42,  15  So.  826;  18  Am.  k 
L.B.A.lin7B. 


Eng.  Enc.  Law,  218,  219;  24  Cyc.  1072; 
Ward  y.  Fagin,  101  Mo.  669,  10  L.R.A.  147, 
20  Am.  St.  Rep.  650,  14  S.  W.  738. 

The  plaintiff  was  guilty  of  contributory 
negligence  in  failing  to  turn  off  the  water. 

24  Cyc.  1121;  Taylor  y.  Bailey,  74  111. 
178;  Buckley  y.  Cunningham,  103  Ala.  449, 
49  Am.  St.  Rep.  42,  15  So.  826;  McGinn  y. 
French,  107  Wis.  54,  82  N.  W.  724. 

The  plaintiff  assumed  the  risk  of  damage 
from  bursting  pipes. 

24  Cyc.  1121;  McGinn  v.  French,  107  Wis. 
54,  82  N.  W.  724;  Buckley  y.  Cunningham, 
103  Ala.  449,  49  Am.  St.  Rep.  42,  15  So. 
826. 

The  express  terms  of  the  lease  bar  the 
right  of  the  plaintiff  to  recoyer. 

Taylor  v.  Bailey,  74  111.  178. 

VInJe,  J.,  deltyered  the  opinion  of  the 
court: 

It  appears  that  plaintiff  rented  the  first 
story  and  part  of  the  basement  of  a  three- 
story  building,  and  that  at  the  time  the 
lease  was  executed  the  second  and  third 
stories  were  used  as  flats.  His  lease  re- 
quired  him  to  "take  and  use  all  necessary 
precautions  to  prevent  damages  to  any  of 
the  water  pipes  and  waterworks  upon  said 
premises,  or  to  any  part  of  said  demised 
premises,  by  frost  or  otherwise,  and  to  pay 
all  damages  done  to  said  premises  by  rea- 
son of  bursting  of  said  water  pipes,  and  to 
turn  and  let  the  water  out  of  the  pipes 
in  said  premises  wheneyer  it  shall  be  neces- 
sary to  do  so  to  prevent  it  from  freezing 
or  injuring  said  pipes  and  property."  Do 
these  provisions  of  the  lease  obligate  the 
plaintiff  to  so  care  for  the  water  pipes  that 
they  shall  not  burst  in  those  portions  of 
the  building  not  leased  or  used  by  him? 
The  provisions  are  in  the  printed  form  of 
the  lease,  and  we  think  it  quite  clear  that 
they  were  intended  to  make  the  tenant 
responsible  only  for  the  pipes  in  the  portion 
of  the  premises  leased  by  him;  that  the 
words  "said  premises"  refer  to  the  premises 
leased,  and  not  to  the  whole  building  in 
which  they  are  situated.  In  the  instant 
case  there  was  a  flat  in  the  second  story 
and  one  in  the  third  story  occupied  by 
other  tenants  of  the  landlord.  It  could  not 
have  been  the  intention  of  the  parties  that 
the  plaintiff  should  become  responsible  for 
the  water  pipes  in  those  two  flats,  to  which 
he  had  no  access,  and  over  which  he  could 
exercise  no  control.  True,  there  was  but 
one  shut-off  for  the  store  occupied  by  the 
plaintiff  and  the  two  flats,  which  was  lo- 
cated in  the  basement,  and  to  which  both 
the  plaintiff  and  defendant  had  access. 
But  plaintiff  could  not  shut  off  the  water 
for  the  second,  or  vacant,  flat  without  at 
the  same  time  shutting  it  off  for  the  third 
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flat,  which  was  occupied.  The  only  way 
to  prevent  the  pipes  from  freezing  in  the 
second  flat  was  to  heat  it,  or  sufliciently 
wrap  the  pipes,  as  found  by  the  civil  court. 
However,  that  is  immaterial,  since,  under 
the  terms  of  the  lease,  as  we  construe  it, 
he  was  chargeable  with  the  condition  of  the 
water  pipes  only  in  the  premises  leased  by 
him. 

From  the  time  the  tenant  of  the  flat  on 
the  second  floor  vacated  the  same  in  Sep- 
tember up  to  and  including  the  time  the 
damage  was  done,  the  defendant  was  in 
possession  of  it,  as  was  found  by  the  civil 
court,  and  as  the  fact  was.  Being  in  pos- 
eession  thereof,  irrespective  of  the  relation 
of  landlord  and  tenant  between  the  parties, 
it  became  his  duty  to  exercise  ordinary  care 
to  so  use  the  same  as  not  to  injure  plain- 
tiflf  in  the  enjo^^ment  of  his  premises. 
Knowing  that  the  premises  were  vacant 
and  unheated,  and  that  the  water  pipes  run- 
ning through  the  same  to  supply  the  flat 
on  the  third  story  with  water  were  un- 
covered and  unprotected  from  frost,  it  was 
negligence  to  allow  them  so  to  remain  dur- 
ing the  winter  time.  For  such  negligence 
he  became  liable  to  plaintiff,  who  sustained 
damage  as  a  proximate  result  thereof.  The 
ease  of  Priest  v.  Nichols,  llC  Mass.  401,  is 
very  much  in  point.  The  facts  and  ruling 
thereon  are  thus  stated  by  the  court:  "The 
plaintiffs  occupied  as  tenants  the  lower  floor 
of  a  building  belonging  to  the  defendants. 
The  defendants  occupied  the  floor  above. 
There  was  a  pipe  leading  through  the  plain- 
tiffs* premises  which  conveyed  the  waste 
water  and  material  from  the  manufactory, 
sinks,  and  water-closet  of  the  defendants 
to  the  sewer  below.  This  pipe  was  alleged 
to  be  in  charge  of  the  defendants,  and  evi- 
dence was  offered  that  they  had  so  treated 
it,  and  had,  from  time  to  time,  upon  notice, 
made  rep&irs  upon  it.  But  they  negligent- 
ly suffered  it  to  be  out  of  repair,  whereby 
the  water  damaged  the  goods  of  the  plain- 
tiffs. It  was  a  question  of  fact  for  the 
jury  whether  the  pipe  was  in  charge  of  the 
defendants,  and  was  out  of  repair  through 
their  negligence.  The  rule  that  a  landlord 
is  not  bound  to  keep  the  pi'emises  of  his 
tenant  in  repair,  and  therefore  cannot  be 
held  responsible  for  negligence,  if  out  of 
repair,  has  no  application  to  the  facts  pre- 
sented in  this  case."  It  was  held  that  plain- 
tiff was  entitled  to  recover.  In  Buckley  v. 
Cunningham,  103  Ala.  449,  40  Am.  St.  Rep. 
42,  15  So.  826,  the  contrary  was  held  un- 
der somewhat  similar  facts.  In  the  fol- 
lowing cases  recoveries  have  been  had  for 
the  negligent  escape  of  water  by  a  tenant 
or  owner,  causing  damage  to  another  ten- 
ant: Warren  v.  Kauffman,  2  Phila.  259; 
Bosenfleld  v.  Arrol,  44  Minn.  395,  20  Am,  * 
L.R.A.1917B. 


St.  Rep.  584,  46  N.  W.  768;  Killion  ▼• 
Power,  61  Pa.  429,  91  Am.  Dec.  127 ;  Curran 
V.  Weiss,  6  Misc.  138,  26  N.  Y.  Supp.  8; 
Greco  v.  Bernheimer,  17  Misc.  592,  40  N. 
Y.  Supp.  677;  Simon-Re igel  Cigar  Co.  v. 
Gordou-Burnham  Battery  Co.  20  ^lisc.  51^8, 
46  N.  Y.  Supp.  416;  Miller  v.  Benoit,  2i> 
App.  Div.  252,  51  N.  Y.  Supp.  368,  aflirmod 
in  164  N.  Y.  590,  58  X.  E.  1090;  Pike  v. 
Brittan,  71  Cal.  159,  60  Am.  Rep.  527,  11 
Pac.  890;  Freidenburg  v.  Jones,  63  Ga.  612. 
See  also  valuable  note  in  15  L.R.A.<X.S.) 
545  et  seq.,  where  most  of  these  and  other 
cases  are  collected.  For  additional  cases^ 
where  it  has  been  held  that  the  landlord 
is  liable  to  a.  tenant  for  the  negligent  use 
of  part  of  the  premises  retained  by  him,  see 
Railton  v.  Taylor,  20  R.  1.  279,  39  L.ILA. 
246,  38  Atl.  980;  Mysore  v.  Quigley,  9 
Houst.  (Del.)  348,  32  Atl.  960;  Defiance 
Water  Co.  v.  Olinger,  54  Ohio  St.  632,  32 
L.R.A.  736,  44  N.  E.  238;  Glickauf  v. 
Maurer,  75  111.  289,  20  Am.  Rep.  238;  Jack> 
son  v.  Eddy,  12  Mo.  209;  Stapenhorst  v. 
American  Mfg.  Co.  15  Abb.  Pr.  X.  S.  355. 

Judgment  reversed,  and  cause  remanded^ 
with  directions  to  jiilirm  the  judgment  of 
the  Civil  Court. 

Sicbccker,  J.,  took  no  part. 

Timlin,    J.,    dissenting     (November    21» 

1913): 

llie  civil  court  for  Milwaukee  county 
held  the  lessor  liable  to  the  lessee  for  dam- 
ages caused  to  the  goods  of  tlie  latter  by 
a  water  pipe  freezing  and  bursting  in  the 
vacant  apartments  next  above  those  of  the 
lessee.  This  liability  was  predicated  upon 
negligence  of  the  lessor.  The  circuit  court 
upon  appeal,  apparently  without  investigat- 
ing the  question  of  negligence,  reversed  this 
judgment,  on  the  ground  that  a  covenant  in 
the  lease  imposed  upon  the  lessee  the  duty 
to  prevent  this  freezing.  Neither  the  civil 
court  nor  the  circuit  court  passed  upon  the 
real  questions  in  the  case,  nor  has  this  court 
done  so  in  the  majority  opinion,  whereby 
the  judgment  of  the  eiixruit  court  is  re- 
versed, and  that  of  the  civil  court  afllrmed. 

All  will  concede,  1  think,  that,  if  the 
lessor  was  guilty  of  negligence  which  was 
the  proximate  cause  of  the  lessee's  damage, 
the  lessor  would  be  liable;  also  that,  if  the 
law  imposed  a  duty  upon  the  lessor  to  cover 
the  water  pipes  in  or  heat  the  vacant  apart- 
ment, and  lie  failed  in  tliat  duty,  thus 
causing  damage  to  the  lessee,  he  would 
be  liable,  although  on  this  latter  proposal- 
tiou  there  is  a  distinction  mad^  and  ob* 
served  in  the  law  between  acts  of  misfeas- 
ance on  the  part  of  the  lessor  and  mere 
nonfeasance  on  his  part.  In  the  latter  case 
he  would  ordinarily  not  be  liable.    In  this 
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state  it  seems  well  settled  that  there  is 
no  liability  on  the  ground  of  implied  con- 
tract, and  that  the  lessor,  if  liable  at  all, 
must  be  held  liable  on  the  ground  of  neg- 
ligence. McGinn  v.  French,  107  Wis.  64» 
57,  82  N.  W.  724;  Kuhn  v.  Sol.  Heavenrich 
Co.  115  Wis.  447,  60  L.R.A.  585,  »1  N.  W. 
904;  Fellows  v.  Gilhulier,  82  Wis.  630,  17 
L.R.A.  577,  52  X.  W.  307.  The  rule  is  the 
same  whether  tiie  whole  or  only  part  of 
the  premises  is  leased.  Fellows  v.  GiUiuber, 
supra;  Cole  v.  Mclvey,  66  Wis.  500,  57  Am. 
Rep.  293,  20  N.  W.  279;  Dowling  v.  Neub- 
ling,  97  Wis.  .350,  72  N.  W.  871.  An  excep- 
tion to  thiH  rule  is  found  where  the  defect 
is  a  concealed  one,  known  to  the  landlord, 
and  not  known  to  the  tenant,  and  not  dis- 
coverable bv  the  tenant  in  the  exercise  of 
that  degree  of  care  which  the  law  demands 
of  him.  Anderson  v.  Hayes,  101  Wis.  538, 
70  Am.  8t.  Kep.  930,  77  N.  W.  891,  5  Am. 
Neg.  Rep.  504.  The  lessor  is  entitled  to  no 
immunity  merely  because  he  is  lessor,  and 
in  all  cases  in  which  by  law  he  owes  a  duty 
to  the  lessee,  and  negligently  performs  or 
negligently  omits  to  perform  that  duty,  he 
will  be  liable  like  other  persons.  Thus  in 
the  Georgia  cases  cited  in  the  majority 
opinion  there  was  a  statute  imposing  upon 
the  landlord  the  duty  to  repair,  although 
this  statute  is  not  expressly  referred  to. 
(ia.  Code  1868,  §  2258:  Ua.  Code  1883,  § 
2284;  Ga.  Code  1895,  §  3123;  also  Ga. 
Code  1868,  §  2949.  Where  there  is  no  duty 
imposed  by  law,  there  can  be  no  breach  of 
duty,  and,  where  there  is  no  breach  of  duty, 
there  can  be  no  actionable  negligence.  Goff 
V.  Chippewa,  River  &  M.  R.  Co.  86  Wis. 
237,  245,  50  N.  W.  465;  Dowd  v.  Chicago, 
M.  &  8t.  P.  R.  Co.  84  Wis.  105y  116,  20 
LJt.A.  527,  36  Am.  St.  Rep.  917,  54  N.  W. 
24,  10  Am.  Neg.  Cas.  485;  Peake  v.  Buell, 
90  Wis.  508,  48  Am.  St.  Rep.  046,  63  N.  W. 
1063: 

*^To  constitute  actionable  negligence,  the 
defendant  nrast  be  guilty  of  some  wrongful 
act  or  breach  of  positive  duty  to  the  plain- 
tiff." Cole  V.  MeKey,  66  Wis.  500,  57  Am. 
Rep.  283,  29  N.  W.  279.  The  facts  are 
established  by  admissions  in  the  pleadings 
and  by  tlie  uncontroverted  evidence.  The 
findings  of  the  civil  court  are  not  import- 
ant, because  th^  cannot  be  invoked  in 
support  of  the  judgment  appealed  from. 
But,  aside  from  conclusions,  they  contain 
nothing  in  conflict  with  the  uncontroverted 
facts.  The  case  was  before  tlie  circuit  court 
for  review  upon  these  faets.  The  testimony 
is  not  contained  in  the  printed  case,  but 
is  in  the  record,  and  was  before  the  learned 
circuit  court.  There  is  no  material  con- 
troversy upon  the  facts.  The  leased  prem^ 
ises  were  **the  first  fioor  and  part  of  base* 
ment  of  the  three-story  brick-veneered  build- 
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ing,  No.  910,  Third  street,  in  the  tliirteenth 
ward  of  the  city  of  Milwaukee,  same  to 
be  used  for  manufacturing  of  church  goods 
and  retailing."  There  was  a  flat  or  apart- 
ment on  tlie  second  fioor,  and  another  on 
the  third  floor.  Each  tenant  did  his  own 
heating.  The  basement  and  first  fioor  were 
heated  by  a  furnace,  fed  and  attended  to 
by  the  plaintiff  lessee;  the  second  and  third 
floors  by  stoves,  apparently  furnished  and 
fed  by  the  lessees  of  these  apartments. 
There  was  a  water  pipe  running  up  from 
the  basement  through  the  first  floor  and 
second  fioor  premises,  and  supplying  each 
of  these  and  the  third  floor  tenant  with 
water.  The  water-closet  mentioned  in  the 
lease  was  in  the  basement.  *  The  only  place 
at  which  the  water  could  be  shut  off  was  in 
the  basement,  and  was  accessible  to  all 
tenants;  but  the  water  could  not  be  shut 
off  from  one  tenant  without  shutting  it 
off  from  all.  The  water  pipes  were  every- 
where in  good  condition,  but  not  protected 
by  any  covering  material.  There  is  no  evi- 
dence tending  to  show  that  the  water  pipe 
which  burst  was  near  a  window  or  in  any 
way  unusually  exposed.  The  tenants  eacli 
claimed  or  held  a  separate  part  of  the 
basement,  and  potatoes  and  other  vegetables 
and  coal  were  kept  there;  but  the  shut-off 
was  near  the  back  stairway  entrance,  and 
accessible  to  all.  The  plaintiff  lessee  had 
occupied  the  same  premises  at  and  before 
the  time  when  the  defendant  became  owner 
by  purchase  from  Strauss,  the  former  lessor 
of  plaintiff.  Upon  the  defendant's  purchase 
the  plaintiff  surrendered  the  lease  he  had 
from  Strauss,  which  had  several  months  to 
run,  and  the  lease  in  question  was  made 
by  defendant  to  plaintiff  for  the  same  prem- 
ises, but  at  a  reduced  rental,  and  the  plain- 
tiff had  from  defendant  tlte  key  to  the 
second  fioor  apartment  and  other  keys  for 
the  purpose  of  giving  the  keys  to  the  pro- 
spective tenants  who  might  call  with  a  view 
to  renting.  The  plaintiff  lessee,  therefore, 
knew  the  situation  for  a  longer  time  than 
the  lessor;  he  actually  occupied  the  leased 
premises,  while  the  lessor  lived  at  some 
distance,  but  in  the  same  city.  Both  the 
lessor  and  lessee  knew  when  the  lease  was 
made  that  the  upper  apartments  were  oc- 
cupied; l)oth  knew  that  the  second  fioor 
became  vacant  some  time  in  the  fall,  and 
eontinued  vacant  until  after  the  damage 
occurred:  both  knew  it  was  cold  weather 
during  the  first  days  of  January;  and  both 
had  access  to  the  vacant  apartments  while 
they  were  so  \*acant.  The  plaintiff  testifies 
that  ho  did  not  know  where  the  water  shut- 
off  was  ill  the  basement;  but  he  agreed  in 
the  covenants  of  his  lease  to  close  it  for 
some  purposes,  and  the  evidence  is  entirely 
silent  with  reference  to  the  lessor  having 
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any  knowledge  that  the  tenant  he  found 
in  the  premises  when  he  bought  the  prop- 
erty, and  who  agreed  to  shut  off  the  water 
for  some  purposes,  did  not  know  where  the 
shut-off  was.  The  evidence  is  entirely 
silent  with  reference  to  whether  the  lessee 
kept  his  premises  heated  during  the  cold 
spell,  or  at  what  temperature  he  main- 
tained the  air  in  his  first-floor  store  or 
room,  and  is  also  silent  with  reference  to 
the  knowledge  of  the  lessor  concerning  the 
heat  maintained  by  lessee  with  his  furnace 
in  the  part  of  the  building  occupied  by  the 
lessee.  But  we  must,  I  think,  assume  that 
both  knew  of  the  diffusion  of  heat,  of  the 
slow  cooling  of  water,  of  the  tendency  of 
heated  air  and  warm  water  to  ascend,  and 
the  lessor,  being  absent,  would  probably 
have  the  right  to  presume  that  the  lessee, 
by  means  of  the  furnace,  maintained  in  his 
rooms  a  temperature  of  about  70  degrees 
Fahrenheit,  and  the  upper  apartment  some- 
thing about  the  same.  Both  knew  that  the 
water  could  not  be  shut  off  in  the  basement 
from  one  tenant  without  shutting  it  off 
from  the  first,  second,  and  third  floors,  and 
the  lessee  knew  that  in  his  manufacturing 
he  had  occasion  to  use  water  30  times  a 
day,  for  so  he  testifies.  The  water  frosse 
in  the  pipe  near  the  sink  in  the  second  floor 
apartment;  but  we  do  not  know  exactly 
when  this  happened.  We  do  know  that 
this  caused  the  pipe  to  break,  and  allowed 
the  water  to  escape  upon  the  second  floor 
on  January  3d  or  January  6th  (it  makes 
no  difference  which ) ,  and  from  thence  came 
through  the  ceiling  upon  the  goods  of  the 
lessee  on  the  first  floor,  and  damaged  them. 
The  ceiling  seems  to  have  been  one  which 
would  let  water  through,  but  not  heat. 
This  must  have  been  some  days  or  hours 
after  the  water  froze  in  the  pipe  and  burst 
it,  because  ice  does  not  break  a  pipe  until 
it  forms  solid  in  it,  and  the  water  escapes 
some  time  thereafter. 

Now,  where  is  the  negligence  on  the  part 
of  the  lessor?  It  seems  to  be  held  that  he 
must  set  up  and  keep  fire  in  a  stove  in 
the  vacant  second  floor  apartment  in  antici- 
pation of  the  water  freezing  in  the  pipe, 
or  that  he  must  go  further  than  to  furnish 
a  pipe  in  good  repair  and  of  good  quality, 
and  put  some  kind  of  a  frost-proof  cover 
thereon;  and  not  only  this,  but  he  owed 
this  duty  to  a  tenant  who,  he  had  reason 
to  believe,  knew  all  about  the  physical  con- 
dition and  much  more  than  he  did  about 
the  temperature  of  the  house, -and  who  had 
it  in  his  power  to  shut  off  the  water,  and 
to  heat  his  own  apartments,  and  to  investi- 
gate conditions  and  temperature  in  the  va- 
cant apartments.  Whether  or  not  there  was 
likelihood  of  the  water  freezing  in  and 
bursting  the  pipe  was  largely  a  matter  of 
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judgment,  depending  upon  the  temperatm^ 
of  the  rooms  below  and  above,  how  long 
that  temperature  had  been  maintained,  how 
cold  it  might  become,  and  whether  the  pipea 
were  emptied.  He  who  lived  at  a  distance 
could  not  be  said  to  be  careless  in  leaving 
these  things  to  those  in  immediate  contact 
with  conditions  as  they  existed,  especially 
when  he  had  in  his  lease  the  covenants  here- 
inafter noticed.  There  was  simply  inac- 
tion— ^nonfeasance — on  the  part  of  the  de- 
fendant, and  in  a  particular  in  which  he 
owed  no  duty  of  diligence  to  the  tenant, 
unless  such  duty  is  imposed  on  him  by  a 
sort  of  judicial  legislation.  I  think  the 
case  deserves  the  comment  found  in  Buckley 
V.  Cunningham,  103  Ala.  449,  49  Am.  St. 
Rep.  42,  15  So.  826:  ''To  declare  as  matter 
of  law,  growing  out  of  the  relaticmehip  of 
landlord  and  tenant,  independent  of  con- 
tractual obligation,  that  the  landlord  owed 
a  duty  to  his  tenants,  in  anticipation  of  a 
freeze,  to  see,  for  the  protection  of  his  ten- 
ants, that  the  water  w^as  cut  off  from  the 
pipes,  when  the  facta  show  that  the  ten- 
ants have  equal  authority  and  privilege  to 
shut  the  water  off,  or  cause  it  to  be  shut  off 
at  their  request,  as  the  landlord,  would  bo 
to  lay  down  a  rule  of  law,  unwarranted 
by  any  just  principle,  or  any  precedent 
which  we  have  discovered." 

I  have  found  no  case  amongst  the  numer- 
ous cases  cited  in  the  majority  opinion 
which  tends  to  uphold  liability  of  the  lessor 
under  the  circumstances  of  the  instant  case ; 
but  the  discerning  lawyer  will  find,  I  think, 
most  of  the  cited  cases  make  against  such 
liability.  This  lease,  like  other  written  in- 
struments, must  be  construed  with  reference 
to  the  known  physical  condition  of  the 
property  which  is  leased.  It  is  quite  a  mis- 
taken notion  of  law  that  we  must  look  into 
this  lease  for  some  covenant  on  the  part  of 
the  lessee  to  absolve  the  lessor  from  negli- 
gence. Negligence  might  exist  or  be  absent 
independently  of  such  covenant.  We  may 
consider  the  covenants  of  the  lease  in  order 
to  determine  whether  there  was  within  con- 
templation of  the  parties  thereunto  any 
duty  on  the  part  of  the  lessor  such  as  the 
majority  opinion  imposes  upon  him. 

The  lessee  covenanted  "to  keep  said  prem* 
ises,  including  the  sew^,  outhouse,  or 
water-closet,  sidewalk,  street,  and  gutter, 
clean,  and  observe  all  the  ordinances  of  the 
city,"  etc.  The  premises  here  expressly  in- 
clude more  than  the  demised  portion  of  the 
building.  Immediately  following  this,  and 
relating  to  it  as  the  nearest  antecedent^  is 
the  covenant  "to  take  and  use  all  necessary 
precautions  to  prevent  damages  to  any  of 
the  water  pipes  and  waterworks  upon  said 
premises."  This  must  be  taken  to  mean 
the   premises    just    said.       Tliis    view     is 
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gtrengthened  by  the  next  following  part  of 
the  sentence,  which  has  no  ofiioe  or  meaning 
unless  it  refers  to  something  different,  "or 
to  any  part  of  said  demised  premises."  So 
that  a  fair  reading  of  this  covenant  is  that 
the  lessee  shall  take  and  use  all  necessary 
precautions  to  prevent  damage  to  any  of 
the  water  pipes  and  waterworks  upon  said 
premises,  including  the  sewer,  outhouse,  or 
water-closet  in  the  basement,  and  also  to 
any  part  of  the  demised  premises,  by  frost 
or  otherwise,  and  to  pay  all  damages  done 
to  said  premises  by  reason  of  the  bursting 
of  said  water  pipes.  This,  as  I  understand 
it,  casts  the  duty  upon  the  lessee  to  pro- 
tect and  prevent  damage  to  any  and  all 
water  pipes  or  waterworks  which  are  in 
the  basement  or  in  the  first  floor. 

When  we  reflect  that  this  shut-off  was  in 
the  basement,  and  accessible  to  the  lessee, 
and  that  necessary  preeautions  must  include 
shutting  off  the  water  when  necessary,  we 
have  the  duty  cast  upon  the  lessee  of  shut- 
ting off  the  water  at  least  for  the  purpose 
of  preventing  certain  damage  to  the  pipe 
**by  frost  or  otherwise."  This  is  made 
more  clear  by  the  following  words:  "And 
to  turn  and  let  the  water  out  of  the  pipes 
in  said  premises  whenever  it  shall  be  neces- 
sary to  do  so  to  prevent  it  from  freezing  or 
injuring  said  pipes  or  property."  The  par- 
ties must  be  held  to  have  known  that  these 
pipes  of  the  demised  premises  could  not 
have  been  emptied  of  water  or  the  \vater  shut 
off  without  shutting  off  the  water  from 
all  above.  Tlierefore,  so  far  as  the  lessor 
could  grant,  and  the  lessee  could  under- 
take, the  latter  was  anthorieed  to  shnt  off 
the  water  not  only  from  his  own  premises, 
bnt  from  those  premises  on  the  second  and 
third  floor  above  his.  This  removes  the 
objection  of  lack  of  authority  to  do  so  on 
the  part  of  the  lessee.  But  its  most  im- 
portant bearing  is  upon  the  question  of  the 
diligence  of  the  lessor.  The  latter  knows 
that  the  lessee  has  so  undertaken,  and  is 
also  aware  of  the  superior  advantages  of  th« 
lessee  for  determining  when  it  might  be 
prudent  or  necessary  to  shut  off  the  water. 
Can  it  be  said  that  under  suoh  circum- 
stances there  was  contemplated  by  the  par- 
ties to  this  lease  any  duty  on  the  part  of 
the  lessor,  living  at  a  distanee,  to  visit 
the  place  whenever  there  was  prospect  of  a 
cold  spell,  ascertain  the  temperature  of  the 
lower  rooms,  estimate  the  probabilities  of 
the  water  freezing  in  the  pipes  on  the  sec- 
ond floor,  and  shut  the  water  off  from  all 
the  tenants^  including  the  plaintiff?  I  think 
not.  Under  such  circumstances  was  there 
any  duty  resting  upon  the  lessor  to  keep 
the  vacant  second  floor  apartments  heated'/ 
This  would  require  putting  in  a  stove,  fur- 
nishing coal,  and  employing  someone  to 
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keep  up  a  fire.  No  known  rule  of  diligence 
requires  this.  There  was  nothing  to  suggest 
the  necessity  of  so  doing  in  the  instant  case. 
I  do  not  think  it  can  be  said  there  was  any 
duty  of  diligence  which  called  upon  the 
lessor  to  visit  the  premises  in  order  to 
ascertain  the  temperature,  or  to  keep  a  fire 
in  the  vacant  apartments,  or  to  furnish 
frost-proof  covering  for  the  pipes.  The 
mode  of  preventing  damages  to  the  pipe  in 
the  premises  of  the  lessee  was  provided  for; 
that  is  to  say,  to  shut  off  the  water  to 
prevent  freezing;  and  it  was  not  contem- 
plated that  any  other  mode  of  protection 
was  necessary.  It  was  apparent  that  the 
lessee  would  always  be  in  a  better  position 
to  determine  the  chances  of  freezing  than 
the  lessor,  because  that  must  always  de- 
pend in  great  measure  upon  whether  the 
water  was  flowing,  upon  the  temperature  of 
lessee's  rooms  below,  and  upon  the  proba- 
bility of  a  fall  in  temperature;  and  it 
would  require  the  lessor  not  only  to  foresee 
these  things,  but  to  come  a  distance  in 
order  to  perform  a  duty  which  the  lessee, 
on  tlie  ground,  in  contact  with  the  appli- 
ances in  question,  and  as  well  able  to  judge 
of  the  probabilities  of  a  fall  in  temperature, 
and  better  able  to  judge  of  its  effect  upon 
the  pipes,  undertook  to  do  so  far  as  the 
part  demised  to  him  was  affected.  The  un- 
disputed evidence  shows  it  was  not  custom- 
ary for  lessors  not  residing  in  any  part 
of  the  leased  premises  to  do  such  things, 
and  the  rule  that  an  aardiaarily  prudent  per- 
son under  like  circumstances  would  have 
kept  a  fire  in  this  vacant  room,  or  covered 
the  pipe  passing  through  such  room  with 
some  frost-proof  covering,  is  wholly  arti- 
ficial, arbitrary,  and  unsound.  Buckley  v. 
Cunningham,  supra;  Taylor  v.  Bailey,  74 
111.  178;  McKeon  v.  Cutter,  156  Mass.  296, 
31  N.  E.  389;  Cheeseboroi^h  v.  Green,  10 
Conn.  318,  26  Am.  Dec.  396;  Cole  v.  McKey, 
66  Wis.  600,  67  Am.  Rep.  293,  29  N.  VV. 
279;  Peake  v.  Buell,  90  Wis.  608,  48  Am. 
St.  Rep.  946,  63  N.  W.  1053;  Fellows  v. 
Gilhuber,  82  Wis.  639,  17  L.R.A.  677,  52 
N.  W.  307;  DowUng  v.  Nuebling,  97  Wis. 
360,  72  N.  W.  871.  See  also  other  cases 
cited  in  majority  opinion. 

Negligence  cannot  be  inferred  from  the 
fact  that  the  lessor  did  not  put  into  the 
premises  the  latest  or  best  known  appli- 
ances. Bemhard  v.  Reeves,  6  Wash.  424, 
33  Pac.  873. 

Then,  upon  the  question  of  contributory 
negligence.  It  must  be  manifest,  I  think, 
from  the  foregoing  r^\un6  of  the  uncon- 
troverted  facts  that  it  could  not  be  held 
that  the  lessor  was  negligent  without  at 
the  same  time  and  upon  the  same  evidence 
convicting  the  lessee  of  contributory  negli- 
gence.    Indeed,  the  negligence  of  the  lessee 
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was  much  the  greater  of  the  two,  if,  we 
afisume  that  there  was  negligence  on  the 
part  of  the  lessor.  The  civil  court  seems 
to  have  got  over  this  question  of  contribu- 
tory negligence  by  finding  that  the  cove- 
nants of  the  lease  did  not  require  the  lessee 
to  preserve  that  part  of  the  continuous 
water  pi]>e  which  extended  in  and  througli 
the  necond  floor  apartment.  This  is  not  a 
question  of  negligence,  but  a  question  of 
covenant.  Also  by  ignoring  the  fact  that 
the  lessee  had  access  to  the  vacant  apart- 
ment on  the  second  floor.  Also  the  fact 
that  the  lessee  knew  them  to  be  vacant, 
and  by  finding  that  the  lessor  had  full 
knowledge  that  the  weather  was  extreme- 
ly cold  and  severe,  and  omitting  to  find 
that  the  lessee  had  also  such  knowledge, 
and  by  finding  that  the  lessor  knew  that 


the  water  pipes  would  freeze  and  burst  if 
they  were  not  so  protected,  and  omitting  to 
find  that  the  lessee  had  the  same  oppor- 
tunity for  knowledge  and  greater  familiar- 
ity and  longer  and  more  constant  contact 
with  the  conditions  existing  in  and  about 
the  leased  premises.  I  presume  it  is  in- 
tended that  it  shall  become  a  rule  of  law  in 
this  state  that  the  lessor  owes  such  duty 
to  the  lessee  under  the  circumstances  here- 
in detailed,  and,  if  this  is  true,  I  tliink  it 
furnishes  a  suflicient  justification  for  this 
dissent. 

I  am  authorized  to  say  Mr.  Justice  Ker- 
wln  concurs  in  this  dissent. 

Petition  for  rehearing  denied,  February 
3,  1914. 


Annotation — 


of  landlord  to  tenant  (or  Iom  due  to  burrtinfir  wmter- 
pipes. 


As  to  liability  of  the  landlord  for  in- 
jury  to  tenant's  property  by  escaping 
water,  see  note  appended  to  LeVette  v. 
Hardman,  ante,  222.  And  as  to  his  lia- 
bility for  escaping  water,  due  to  de- 
fective construction,  see  note  to  Levine 
V.  McClenathan,  ante,  235.  The  present 
note  is  confined  to  cases  involving  loss 
to  a  tenant's  property  by  water  or  steam 
escaping  from  bursting  pipes. 

Wltere  lessee  ia  poMiession. 

A  tenant  whose  goods  are  injured  by 
the  bursting  of  water  pipes  in  a  portion 
of  the  premises  leased  by  him  cannot 
hold  the  landlord  responsible  merely  on 
the  ground  that  the  bursting  of  the  pipe 
was  due  to  the  latter's  neglect  to  keep 
the  plumbing  in  repair,  where  there  is 
nothing  alleged  showing  any  duty  on  the 
part  of  the  lessor  to  make  such  repairs. 
Simons  v.  Seward  (1887)  22  Jones  &  S. 
407,  7  N.  Y.  S.  R.  55.  And  on  the 
ground  that  the  lessor  •  was  under  no 
duty  to  repair,  in  the  absence  of  a  cove- 
nant to  repair,  or  fraud  or  deceit,  it 
has  been  held  that  the  owner  of  a  build- 
ing is  not  liable  to  a  tenant  of  a  portion 
of  it  for  injuries  to  the  latter's  stock  of 
goods,  caused  by  a  water  pipe  bursting, 
due  to  the  failure  of  the  lessor  to  repair 
the  same  after  notice  of  its  defective 
condition.  Charlie's  Transfer  Co.  v. 
Malone  (1909)  159  Ala.  325,  48  So.  705. 
Without  reference  to  the  question  of 
negligence,  the  lessor  is  not  liable  for 
an  injury  to  the  property  of  the  lessee, 
due  to  the  bursting  of  a  water  pipe  lo- 
cated in  the  lessee's  portion  of  the  prem- 
ises, where  there  was  no  other  use  made 
of  the  pipe  except  to  supply  water  to 
L.R.A.1017B. 


him,  and  this  is  true  although  the  land- 
lord, at  the  request  of  the  lessee,  under- 
took to  repair  it,  since  such  act  was  gra- 
tuitous on  his  part,  and  imposed  upon 
him  no  liability.  McKeon  v.  Cutter 
(1892)  15G  Mass.  296,  31  N.  E.  389. 

As  a  matter  of  law  the  relation  of 
landlord  and  tenant,  independent  of  con- 
tractual obligation,  does  not  impose  upon 
the  former  the  duty  to  see,  for  the  pro- 
tection of  the  tenant,  that  water  is  cut 
off  from  pipes  running  through  the  ten- 
ant's apartments  to  an  upper  floor,  in 
order  to  prevent  their  freezing,  where 
the  tenant  is  equally  authorized  and 
privileged  to  shut.the  water  oS.  or  cause 
it  to  be  shut  off.  Buckley  v.  Cunning- 
ham (1893)  103  Ala.  449,  49  Am.  St. 
Rep.  42,  15  So.  826.  And  it  has  been 
held  that  the  lessee  eannot  recover  for 
damage  to  his  ^oods  from  a  bursting 
water  pipe,  due  to  its  freezing,  although 
there  was  a  provision  in  the  lease  that 
the  lessor  should  do  inside  repairs,  in* 
eluding  plumbing.  Baldwin  v.  C/ohen 
(1909)  132  App.  Div.  87, 116  N.  Y.  Supp. 
510.  Neither  is  the  lessor  liable  for  the 
freezing  and  consequent  bursting  of 
water  pipes  attaclied  to  a  water-closet 
located  in  the  rooms  of  a  tenant  of  the 
upper  floor  where  the  escaping  water 
injured  the  goods  of  the  tenant  of  the 
lower  floor,  if  the  tenant  of  the  upper 
floor  was  in  the  exclusive  possession  and 
control  of  the  rooms  wherein  the  pipe 
was  located,  except  that  the  lessor  had 
contracted  to  remove  any  obstructions 
to  the  pipes  and  repair  the  same  if  they 
froze  and  burst.  Dudley  v.  Lewis  Shoe 
Co.  (1912)  113  Va.  41,  78  S.  E.  433. 
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Wkere  lessor  im  yossoMlOTi. 

Where  water  pipes  were  instaUed  in 
a  building^  as  a  protection  from  fire, 
and  not  for  the  use  of  the  tenants,  and 
they  were  in  the  lessor's  possession,  he 
is  liable  for  injury  to  the  goods  of  a 
tenant  through  whose  rooms  the  pipes 
run,  due  to  their  freezing  and  bursting, 
owing  to  his  negligence  in  failing  to  take 
reasonable  precautions  to  prevent  such 
freezing.  Adams  Grain  &  Provision  Co. 
v.  Chesapeake  &  O.  E.  Co.  (1916)  118 
Va.  500,  88  S.  E.  171.  And  it  has  been 
held  that  where  the  landlord  has  control 
of  water  pipes  conducting  water  to  dif- 
ferent parts  of  the  building  for  the  use 
of  different  tenants,  he  is  liable  for  in- 
jury to  the  goods  of  a  tenant,  caused  by 
water  escaping  from  a  bursting  pipe, 
where  he  negligently  failed  to  cut  off 
the  water  pipes  on  an  unusually  cold 
night,  and  the  pipes  froze  and  burst. 
Keeoughtan  Lodge  v.  Steiner  (1907)  106 
Va.  589,  56  S.  E.  569,  10  Ann.  Cas.  256. 
So,  where  the  landlord,  having  posses- 
sion and  control  of  a  hall,  negligently 
left  open  a  door  and  transom,  knowing 
of  the  danger  of  water  pipes  freezing, 
he  is  liable  to  a  tenant  of  a  portion  of 
the  premises  whose  property  was  dam- 
siged  by  the  water  escaping  from  a  pipe 
which  froze  and  burst.  Dreeves  v. 
Schoenberg  (1912)  82  N.  J.  L.  335,  82 
Atl.  530.  And  where  the  lessor  was  in 
possession  of  vacant  flats  on  the  second 
floor  of  a  building,  it  was  negligence  on 
his  part  to  leave  waterpipes  in  an  un- 
protected condition  during  freezing 
weather,  and  where,  as  a  result  thereof, 
they  froze  and  burst  and  the  escaping 
water  injured  the  goods  of  a  tenant  of 
a  lower  floor,  the  lessor  is  liable  for  the 
loss  resulting.  Morodeb  v.  Fox,  ante, 
238. 

The  lessor  of  an  apartment  house  is 
liable  to  the  lessee  of  an  apartment  for 
an  injury  to  his  goods,  caused  by  the 
bursting  of  a  steam  radiator,  due  to 
its  defective  condition,  owing  to  the  neg- 
ligent failure  of  the  former  to  keep  it  in 
repair,  although  the  lease  was  silent  as 
to  the  lessor  heating  the  apartment. 
O'Hanlon  v.  Grubb  (1912)  38  App.  D.  C. 
251,  37  L.R.A.(N.S.)  1213. 

—  necessity  of  shoiriiis  neg^ligenoe. 

Merely  showing  that  water  had 
escaped  from  a  pipe  which  had  burst 
does  not  show  negligence  on  the  part  of 
the  defendant,  but  it  must  also  appear 
that  the  bursting  of  the  pipe  was  due 
to  some  defect  in  it  for  which  the  de- 
fendant is  answerable,  or  that  it   was 

through  some  neglect  on  his  part  that  it 
L.R.A.1917B. 


burst.  Rudolphy  v.  Puehs  (1872)  44 
How.  Pr.  (N.  y.)  155.  Even  where  the 
landlord  retains  possession  and  control 
of  the  roof  of  the  building,  his  duty  to 
the  tenants  is  merely  to  keep  in  a  rea- 
sonably safe  condition  the  appliances 
for  carrying  off  rain  water  therefrom, 
and  for  an  injury  caused  by  the  burst- 
ing, during  a  storm,  of  a  drain  pipe  used 
to  carry  off  the  rain  water,  he  is  not 
liable,  where  there  is  no  evidence  to  show 
a  prior  defective  condition  of  the  pipe, 
or  any  reasonable  omission  "on  his  part 
to  ascertain  its  condition.  Clifton  v. 
Mackauf  (1914)  87  Misc.  105,  150  N.  Y. 
Supp.  555.  So,  where,  by  means  of  a 
cistern  located  on  an  upper  floor,  water 
is  stored  for  the  benefit  of  the  different 
tenants  of  the  building,  the  landlord  is 
not  liable  for  damage  to  the  goods  of 
one  of  the  tenants,  caused  by  the  burst- 
ing of  a  service  pipe  connecting  with 
the  cistern,  where  the  pipe  was  reason- 
ably fitted  and  proper  for  the  purpose 
for  which  it  was  intended,  and  no  neg- 
ligence on  the  part  of  the  landlord  is 
shown.  Anderson  v.  Oppenheimer 
(1880)  L.  R.  5  Q.  B.  Div.  (Bug.)  602,  49 
L.  J.  Q.  B.  N.  S.  708. 

The  landlord,  however,  is  liable  for 
damage  by  water  escaping  from  bursting 
pipes,  which  burst  because  of  his  negli- 
gence. And  a  count  is  sufficient  to  sup- 
port a  default  judgment  where  it  avers 
that  the  plaintiff  is  the  lessee  of  the  de- 
fendant, that  his  goods  were  injured  by 
bursting  water  pipes  maintained  by  the 
defendant,  and  that  the  latter  knew  of 
the  defective  condition  of  such  pipes, 
and  negligently  failed  to  repair  the  same 
or  cut  off  the  water.  Werten  v.  K.  B. 
Koosa  &  Co.  (1910)  169  Ala.  258,  53  So. 
98.  So,  where  the  lessor  of  premises 
demised  to  different  tenants,  in  calling 
to  the  attention  of  the  tenant  of  an 
upper  floor  cut-off  for  water  pipes,  to 
be  turned  off  in  the  winter  time  to  pre- 
vent their  freezing,  neglected  to  call 
his  attention  to  one  of  these  cut-offs, 
and  its  existence  was  not  suspected  by 
the  tenant,  and  in  turning  off  the  water 
he  did  not  turn  it  off  from  this  pipe, 
with  the  result  that  it  froze  and  burst 
and  the  escaping  water  injured  the  goods 
of  a  tenant  of  the  lower  floor,  the  ques- 
tion of  the  negligence  of  the  lessor  is  for 
the  jury.  Martindale  Clothing  Co.  v. 
Spokane  &  E.  Trust  Co.  (1914)  79 
Wash.  643,  140  Pac.  909,  6  N.  C.  C.  A. 
993. 

—  as  affected  by  limitation-of-liabili- 
tj  provlsioA. 

Under    a    lease    providing    that    all 
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merchandise,  furniture,  and  property  of 
every  kind  which  may  be  on  the  prem- 
ises during  the  continuance  thereof  is 
to  be  at  the  sole  risk  and  hazard  of 
the  lessee,  and  if  the  whole  or  any  part 
thereof  shall  be  destroyed  or  damaged 
by  fire,  water,  or  by  the  leaking  or  burst- 
ing of  water  pipes,  or  in  any  other  way 
or  manner,  no  part  of  such  loss  or  dam- 
age is  to  be  charged  to  or  borne  by  the 
lessor  in  any  case  whatsoever, — the 
lessee  cannot  hold  the  lessor  responsible 
for  damage  resulting  to  him  from  the 
bursting  of  water  pipes  in  that  portion 
of  the  premises  leased  to  another  ten- 
ant. Fera  v.  Child  (1874)  115  Mass. 
32;  Henry  H.  Tuttle  Co.  v.  Phipps 
(1914)  219  Mass.  474,  107  N.  E.  354. 
Compare  with  Moboder  v.  Fox,  ante, 
238,  holding  that  a  provision  obligating 
the  lessee  of  the  first  floor  of  a  building 
to  take  all  necessary  precautions  to  pre- 
vent damage  to  any  of  the  water  pipes 
upon  the  said  premises,  or  to  any  part  of 
the  demised  premises  by  frost  or  other- 
wise,  and  to  pay  all  damages  done  to  the 
premises  by  bursting  water  pipes,  and 
to  let  the  water  out  of  the  pipes  when 
necessary  to  prevent  their  freezing,  did 
not  impose  upon  the  lessee  the  dutv  of 
turning  the  water  oft  of  pipes  running 
through  his  portion  of  the  premises  to 
upper  floors,  although  there  was  but  the 
one  set  of  pipes  for  the  entire  building; 
and  that  hence,  where  the  pipes  located 
in  an  upper  flat  in  the  possession  of 
the  lessor  froze  and  burst,  injuring  the 
goods  of  the  covenanting  lessee,  he 
could  nevertheless  hold  the  lessor  re- 
sponsible for  the  damage  resulting  where 
the  latter  negligently  failed  to  protect 
these  pipes  against  freezing  while  the 
fiat  was  vacant  and  unheated. 

Keglicenoe    of   another  tenant. 

Where  a  water  supply  pipe  was  not 


dangerous  when-  the  premises  were  de- 
mised, but  it  subsequently  burst  and 
water  escaped  therefrom,  due  to  the 
failure  of  a  tenant  to  keep  the  rooms 
sufliciently  warm  to  prevent  the  pipe 
from  freezing,  the  lessor  is  not  liable  to 
another  tenant  for  injury  to  his  goods, 
caused  by  the  escaping  water.  Leonard 
V.  Gunther  (1900)  47  App.  Div.  194,  62 
N.  T.  Supp.  99.  So,  where  the  injury 
to  the  goods  of  the  lessee  of  a  lower 
floor  of  a  block  was  caused  by  a  water 
pipe  bursting,  due  to  the  negligence  of 
a  tenant  of  an  upper  floor,  the  lessor  is 
not  liable  therefor.  Greene  v.  Hague 
(1882)  10  m.  App.  598. 

Contributory  neglisenoe. 

Where  the  lessee  of  a  building  neglect- 
ed to  turn  off  the  water  in  pipes  lead- 
ing to  a  water-closet,  and  the  pipes  froze 
and  burst,  he  cannot  hold  the  lessor 
liable  for  the  resulting  injury  to  his 
goods.  Taylor  v.  Bailey  (1874)  74  HL 
178.  Compare  with  Moroder  v.  Fox, 
ante,  238. 

T^e  failure  of  the  tenant  of  an  apart- 
ment to  have  repaired  a  small  leak  in 
a  steam  radiator,  or  to  turn  oE  the  steam 
when  temporarily  leaving  the  apartment, 
does  not  constitute  contributory  negli- 
gence. O'Hanlon  v.  Grubb  (1912)  38 
App.  D.  0.  251,  37  L.R.A.(N.S.)  1213. 

Connterelaim  or  set-off. 

When  sued  for  rent,  the  lessee,  who 
remains  in  possession  of  the  premises, 
cannot  set  up  as  a  defense  that  his 
goods  were  damaged  by  water  pipes 
bursting  in  a  portion  of  the  leased  prem- 
ises under  the  control  of  the  landlord, 
and  which  burst  because  not  properly 
protected  from  freezing.  Dimmock  v. 
Daly  (1880)  9  Mo.  App.  354. 

A.  G.  S. 


MAINE  S€PRE3rE  JUDICIAL  COURT. 

RACHEL  YORK 

V. 

HERBERT  L.  WY^L4N. 

(—  Me.  — ,  08  Atl.  1024.) 

Xew   trial  —  prejudicial   statement   in 
presence  of  juror. 

1.  A  new  trial  will  be  granted  in  case  a 
relative  of  plaintiff  states  in  the  hearing  of 
a  juror  that  material  witnesses  for  defend- 

Note.  —  For  attack  out  of  court,  in  pres- 
ence of  jurymen,  upon   credibility   of  wit- 
ness as  ground  for  new  trial,  see  annota- 
tion following  this  case,  post,  248. 
L.RA.1917B. 


I  ant  had  lied  and  that  plaintiff  should  get 
'  the  case,  whether  the  juror  was  influenced 

or  not. 

For  other  caseSy  see  'Keto  Trial,  III,  c,  in 
Dig.  1-^2  N.  8. 

Same  —  prejudice  of  Jnror. 

2.  Bias  on  the  part  of  a  juror  sufficient 
to  justify  a  new  trial  is  shown  where,  in 
response  to  a  statement  in  his  hearing  that 
material  witnesses  for  defendant  had  lied 
and  tliat  plaintiff  should  have  the  case,  he 
stated  that  he  thought  so  to,  and  that  so 
far  as  he  was  concerned  he  would. 
For  other  cases,  see  ^ew  Trial,  III,  d,  in 

Dig.  1-52  N,  8. 

(November  6,  1916.) 


YORK  V.  WYMAN. 
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OX  MOTION  by  defendant  to  8«t  aside  a 
verdict  rendered  in  the  Supreme  Judi- 
cial Court  for  Somerset  County  in  plaintiff's 
favor  and  to  grant  a  new  trial  for  mis- 
conduct of  a  juror.    Motion  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W.  Gower,  for  defendant: 

If  the  juror  prejudged  the  case,  or  if  his 
conduct  or  jthat  of  Tusk  in  "might  have  in- 
fluenced his  mind/'  or  "was  of  such  a  na- 
ture as  to  have  any  tendency  to  influence 
it," — the  verdict  should  be  set  aside;  it  not 
appearing  "that  there  is  no  possibility  that 
the  juror  was  unaffected"  by  such  miscon- 
duct. 

Driscoll  V.  Gatcomb,  112  Me.  289,  L.R.A. 
1915B,  702,  92  Atl.  39;  Heffron  v.  Gallupe, 
.55  Me.  563;  Belcher  v.  Estes,  99  Me.  314, 
59  Atl.  439;  Shepard  v.  Lewiston,  B.  &  B. 
Street  R.  Co.  101  Me.  591,  65  Atl.  20;  Har- 
rington V.  Worcester,  L.  &  S.  Street  R.  Co. 
157  Mass.  579,  32  N.  E.  955;  29  Cyc.  799; 
1913  Cyc.  Ann.  3249;  Tomlinson  v.  Derby, 
41  Conn.  268;  Bennett  t.  Ho^^rd,  3  Day, 
219;  Cooper  v.  Carr,  161  Mich.  405,  126 
N.  W.  468;  Luttrell  v.  Maysville  &  L.  R. 
Co.  18  B.  Mon.  291;  Norcross  v.  Willard, 
82  Vt.  185,  72  Atl.  320. 

Messrs.  Merrill  &  Merrill  for  plaintiff. 

Phllbrook,  J.,  delivered  the  opinion  of 
the  court  : 

This  case  comes  to  us  upon  a  special  mo- 
tion by  the  defendant,  who  asks  that  the 
verdict  against  him  be  set  aside,  and  a  new 
trial  granted,  because  of  the  misconduct  of 
a  member  of  the  jury  which  rendered  that 
verdict. 

From  tlie  testimony  presented  in  support 
of  the  motion  it  appears  that  while  the  case 
was  still  pending,  and  before  the  arguments 
of  counsel  had  been  made  or  the  presiding 
justice  had  delivered  his  charge  to  the 
jury,  a  member  of  the  panel  was  at  a  livery 
stable  in  the  town  where  the  trial  was  in 
{progress,  for  the  purpose  of  stabling  his 
horse.  While  there,  a  man,  related  to  the 
plaintiff  by  marriage,  stated  to  or  in  the 
presence  and  hearing  of  this  juror,  accord- 
ing to  the  testimony  of  one  witness,  that 
the  defendant  and  his  wife,  both  being  ma- 
terial witnesses,  had  '^lied  like  hell  and  that 
he  hoped  the  woman  (meaning  the  plain- 
tiff) would  get  the  case."  To  which  the 
juror  replied  "that  he  thought  so  too,  and 
as  far  as  he  was  concerned  they  would." 
According  to  the  testimony  of  another  wit- 
ness the  man  stated  "that  Wyman  and  his 
wife  had  swore  to  a  lie,  or  to  that  effect, 
and  that  the  case  should  be  decided  to  the 
woman"  (meaning  the  plaintiff) ;  and  that 
the  juror  replied,  "I  think  so  too." 

This  incident  did  not  come  to  the  knowl- 
L.RJ1.1917B. 


edge  of  the  defendant,  or  his  attorney,  until 
after  the  verdict  had  been  rendered. 

More  than  once,  and  in  no  imcertain  lan- 
guage, we  have  placed  the  seal  of  condemna- 
tion, not  alone  upon  the  attempts  of  parties 
by  word  or  deed  to  influence  or  prejudice 
jurors  outside  the  court  room,  but  also  upon 
the  indiscretion  of  their  friends  along  the 
same  line.  And  we  have  not  stopped  to  in- 
quire whether  the  attempt  was  successful, 
nor  whether  the  mind  of  a  juror  was  actual- 
ly influenced,  but  only  whether  or  not  the 
mind  of  a  juror  might  have  been  influenced 
by  the  attempt,  or  whether  the  attempt 
might  have  any  tendency  to  influence  the 
mind  of  a  juror.  Heffron  v.  Gallupe,  55 
Me.  563;  Bradbury  v.  Cony,  62  Me.  223, 
16  Am.  Bep.  449;  Belcher  x.  Estes,  99  Me. 
314,  59  Atl.  439;  Shepard  v.  Lewiston,  B. 
k  B.  Street  R.  Co.  101  Me.  591,  65  Atl.  20 ; 
Driscoll  v.  Gatcomb,  112  Me.  289,  L.R.A. 
1915B,  702,  92  Atl.  39.  In  a  sister  juris- 
diction we  ^nd  Nesmith  v.  Clinton  F.  Ins. 
Ck).  8  Abb.  Pr.  141,  cited  in  Bradbury  v. 
Cony,  02  Me.  223,  16  Am.  Rep.  449,  where 
it  was  proved  that  during  the  trial  of  an 
action  in  which  there  was  much  conflicting 
evidence,  a  juror  listened  to  the  statements 
of  a  third  party,  attacking  the  credibility  of 
Ihe  defendant's  witnesses.  The  court  held 
that  when  it  appears  that  the  jury  have 
been  approached  in  such  a  manner  as  might 
have  influenced  the  verdict,  it  should  be  set 
aside,  without  reference  to  the  source  or 
the  motive  of  the  interference.  This  latter 
case  bears  strong  resemblance  to  the  one 
at  bar.  In  Cilley  v.  Bartlett,  19  X.  H. 
312,  one  of  the  parties,  in  the  presence  an<l 
hearing  of  one  or  more  of  the  jury,  asserted 
in  the  most  positive  terms  that  the  testi- 
mony of  one  of  the  most  material  witnesses, 
for  his  opponent  was  utterly  and  absolutely 
false.  He  claimed  that  he  did  not  know 
any  one  of  the  jury  was  present  at  the  time, 
but  the  justice  who  announced  the  opinion 
of  the  court  said:  "Whether  he  knew  thin 
fact  or  not,  is  not  a  matter  that  can  be 
readily  proved.  But  there  will  be  no  se- 
curity for  the  proper  administration  of  jus- 
tice, if  a  party,  while  his  case  is  on  trial, 
can  be  permitted  to  make  statements  de- 
nouncing his  opponent's  witnesses,  during 
the  adjournment,  after  the  jury  have  sepa- 
rated, whether  he  is  aware  of  the  presence 
of  a  juror  or  not.  .  .  .  The  presumption 
is  that  when  jurors  hear  such  statenienta 
they  are  more  or  less  affected  by  them." 

In  that  case  new  trial  was  granted  for 
the  reasons  just  given. 

But  we  do  not  stop  with  the  phase  of 
tlie  case  already  discussed.  Tlie  testimony 
shows  statements  made  by  the  juror  whicii 
should  not  be  overlooked.  In  Cooper  v. 
Carr,  161  :Mich.  405,  126  N.  W.  468,  it  was 
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stated  as  a  well-known  rule  that  where, 
during  the  progress  of  the  trial,  and  be- 
fore the  submission  of  the  case,  a  juror 
has  made  statements  outside  the  jury  room 
concerning  the  case,  or  evidence  offered 
therein,  indicating  a  fixed  opinion  unfavor- 
able to  the  moving  party,  or  ill  will  to- 
wards him,  it  is  ground  for  a  new  trial.  In 
Tomlinson  v.  Derby,  41  Conn.  208,  a  new 
trial  was  ordered  because  one  of  the  jurors 
sitting  on  the  case  assented  to  a  statement 
made  to  him  outside  the  jury  room,'  by  a 
person  other  than  a  juror,  to  the  effect  that 
if  the  trial  should  continue  fifteen  or  twenty 
days,  and  the  plaintiff  should  recover  $5,- 
000,  he  would  have  nothing  left  after  paying 
the  expenses  of  the  suit.  The  same  juror, 
at  another  period  of  the  trial,  said  sub- 
stantially to  another  person,  not  a  juror, 
that  if  the  plaintiff  should  recover  $3,000 
there  would   be  nothing  left  after  paying 


the  expenses  of  the  case.  In  Wightman  T. 
Butler  County,  83  Iowa,  691,  49  N.  W. 
1041,  a  juror  informed  one  not  connected 
with  the  ease  *'that  he  had  made  up  hU 
mind  how  he  should  decide  it,  and  that  the 
lawyers  could  not  change  him."  This  state- 
ment was  made  before  the  evidence  was 
closed,  and  the  court  ordered  a  new  trial. 

Many  other  authorities  miglit  be  cited, 
but  we  deem  it  unnecessary  to  go  farther. 
Either  the  possible  infiueucc  upon  the  mind 
of  the  juror  by  the  statements  made  in  his 
hearing  as  to  the  credibilitv  of  the  defend- 
ant  and  his  wife,  or  his  own  statement  in- 
dicating a  fixed  purpose  on  his  part  as  to 
how  he  would  vote  when  the  verdict  was 
under  consideration,  would  afford  grounds 
for  sustaining  tlie  defendant's  motion. 

Motion  granted. 

Kew  trial  ordered. 


Annotation — ^Attack  out  of  court  in  presence  of  jurymen,  upon  credibility 

of  witness  as  ground  for  new  trial. 


Cilley  V.  Bartlett  (1849)  19  N.  H.  312, 
is  set  out  with  sufficient  detail  in  York 
V.  Wyman,  ante,  24(5,  and  fully  supports 
the  holding  in  that  case. 

And  in  Nesnaith  v.  Clinton  F.  Ins.  Co. 
(1858)  8  Abb.  Pr.  (N.  Y.)  141,  which  is 
also  cited  in  York  v.  Wyman,  a  verdict 
was  set  aside  and  a  new  trial  ordered 
where  it  appeared  that  a  certain  person 
made  himself  very  active  in  the  case,  and 
had  several  conversations  with  one  of  the 
jurors  during  which  he  told  the  juror 
that  he  knew  that  some  of  the  witnesses 
for  one  of  the  parties  would  swear  to 
anything  for  a  dollar,  the  court  saying: 
"When  a  jury  has  been  improperly  ap^ 
proached,  it  is  not  easy  to  prove  who  or 
what  moved  the  person  to  tamper  with 
them.  It  is  enough  that  they  have  been 
tampered  with  in  such  manner  as  might 
have  influenced  their  verdict,  and  in 
every  such  case  the  court  will  set  the 
verdict  aside  without  hesitation." 

These  cases  are  also  supported  by 
cases  in  which  an  attack  is  made  in  the 
presence  of  a  juror,  upon  one  of  the  par- 
ties to  a  case,  which  tends  to  affect  his 
credibility.  Thus,  in  Welch  v.  Taverner 
(1889)  78  Iowa,  207,  42  N.  W.  650,  a 
new  trial  was  ordered  because  one  who 
was  not  a  member  of  the  jury  slept  in 
the  room  with  the  jurors  and  had  con- 
versations with  one  or  two  of  them  in 
which  he  made  statements  reflecting  up- 
on the  character  of  the  plaintiff  and 
L.R.A.1917B. 


tending  to  affect  prejudicially  his  credi- 
bility. 

And  in  State  v.  Landry  (1903)  29 
Mont.  218,  74  Pac.  418,  it  was  held  that 
the  trial  court  did  not  abuse  its  discre- 
tion in  granting  a  motion  for  a  new  trial 
on  the  ground  that  at  a  view  by  the 
jury  of  a  mare  which  defendant  was  ac- 
cused of  stealing  but  which  he  claimed 
to  own,  persons  present  indicated  to  the 
jury  by  their  actions,  or  by  sounds  of 
derision  uttered,  a  belief  as  to  the  owner- 
ship of  the  mare,  whether  such  persons 
intended  their  actions  to  influence  the 
jury  or  not. 

In  State  v.  Ayer  (1851)  23  N.  H.  301, 
it  appears  in  the  statement  of  facts  that 
a  witness  for  the  prosecution,  while  in 
the  presence  of  one  of  the  jury,  said  tb 
others  that  he  had  come  to  testify  against 
some  of  the  lying  scamps  that  defendant 
had  for  witnesses,  and  made  other  re* 
marks  derogatory  to  defendant;  but  in 
its  opinion  the  court  mentioned  only  the 
remarks  derogatory  to  the  defendant  and 
refused  to  set  aside  the  verdict,  it  ap- 
pearing that  the  witness  ceased  speaking 
when  he  saw  that  the  juror  was  present, 
and  stated  that  he  did  not  know  that 
any  juror  was  present  when  he  made  the 
remarks,  and  that  the  juror  told  him 
afterward  that  he  did  not  take  any  notice 
of  the  conversation;  and  it  further  ap- 
peared that  the  witness  was  not  attempt- 
ing to  influence  the  juror  and  that  he 
was  not  employed  to  do  so.       R.  L.  S. 


HEWITT,  EAIPLOYEE. 
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ROLLO  S.  HEWITT,  Employee. 

JOHX  HANCOCK  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  Employer. 

CASUALTY  COMPANY  OF  AMERICA,  In- 

surer,  Appt. 

<—  Mass.  — ,  11.3  N.  E.  572.) 

Master  and  servant  — >  injnry  to  insur-' 
ance  asent  ^>  arising:  out  of  employ- 
ment. 

Injury  to  an  insurance  agent  by  the  over- 
turning of  the  automobile  of  a  prospective 
customer,  in  which  he  had  taken  passage 
because  of  the  opportuity  afforded  him  of 
pressing  the  claims  of  the  policy  which  he 
offered,  does  not  arise  out  of  his  employ- 
ment withiu  the  meaning  of  the  Workmen's 
Compensation  Act,  where  he  was  not  acting 
under  direct  orders,  but  on  his  own  initia- 
tive. 
For  other  cases,  see  Master  and  Servant,  II, 

a,  I,  in  Dig,  1-oZ  xV.  S. 

(September  14,  1916.) 

APPEAL  by  the  insurer  from  a  judgment 
of  the  Superior  Court  for  Suffolk  C/Oun- 
ty  affirming  an  award  of  compensation  by 
the  Industrial  Accident  Board  to  an  in- 
surance agent  in  a  proceeding  under  the 
Workmen's  Compensation  Act  to  recover 
compensation  for  personal  injuries  received 
by  him.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Poabody,  Arnold,  Batcfaelder, 
&  Luther,  for  appellant: 

The  injury  was  not  one  arising  "out  of" 
Hewitt's  employment. 

Trim  Joint  Dist.  School  v.  Kelly  [1014} 
A.  C.  667,  83  L.  J.  P.  C.  N.  S.  220,  111  L. 
T.  N.  S.  306,  30  Times  L.  R.  452,  58  Sol. 
Jo.  498,  48  Ir.  L.  T.  141,  7  B.  W.  C.  C.  274, 
Ann.  Cas.  1915A,  104;  Weekes  v.  Stead 
[1914]  W.  N.  263,  83  L.  J.  K.  B.  N.  S.  1542, 
111  L.  T.  N.  S.  693,  30  Times  L.  R.  586,  58 
Sol.  Jo.  633,  7  B.  W.  C.  C.  398,  6  N.  C.  C. 
A.  1010;  Mitchinson  v.  Day  Bros.  [1913] 
1  K.  B.  603,  82  L.  J.  K.  B.  N.  S.  421,  108 
L.  T.  N.  S.  193,  29  Times  L.  R.  267,  67  Sol 
Jo.  300,  6  B.  W.  C.  C.  190;  Clayton  v.  Hard- 
wick  Colliery  C^.  7  B.  W.  C.  C.  643;  MilU- 
keu*8  Case,  216  Mass.  293,  L.R.A.1916A,  837, 
103  N.  E.  898,  4  N.  C.  C.  A.  512;  Fumiciello's 
Case,  219  Mass.  488,  107  N.  E.  349;   Slade 


V.  Taylor,  8  B.  W.  C.  C.  65 ;  Plumb  v.  Cob- 
den  Flour  Mills  Co.  [1914]  A.  C.  62,  8;i 
L.  J.  K.  B.  N.  S.  197,  109  L.  T.  N.  S.  759, 
30  Times  L.  R.  174,  58  Sol.  Jo.  184,  51  Scot. 
L.  R.  861,  7  B.  W.  C.  C.  1,  Ann.  Cas.  1914B, 
495;  Sheldon  v.  Needham,  111  L.  T.  N.  S. 
729,  30  Times  L.  R.  590,  58  Sol.  Jo.  652, 

7  B.  W.  C.  C.  471;  Williams  v.  Smith,  108 
L.  T.  N.  S.  200,  6  B.  W.  C.  C.  102;  Ed- 
wards v.  Wingham  Agri.  Implement  Co. 
[1913]  3  K.  B.  596,  82  L.  J.  K.  B.  N.  S. 
998,  109  L.  T.  N.  S.  50,  6  B.  W.  C.  C.  611; 
Kinghorn  v  Guthrie  [1913]  S.  C.  1155,  50 
Scot.  L.  R.  863,  6  B.  W.  C,  C.  887 ;  Warner 
V.  Couchman  [1912]  A.  C.  35,  81  L.  J.  K.  B. 
N.  S.  45,  105  L.  T.  N.  S.  676,  28  Times  L. 
R.  58,  56  Sol.  Jo.  70,  49  Scot.  L.  R.  681,  5 
B,  W.  C.  C.  177;  Craske  v.  Wigan  [1909] 
2  K.  B.  635,  78  L,  J.  K.  B.  X.  S.  994,  101 
L.  T.  N.  S,  6,  25  Times  L.  R.  632,  53  Sol. 
Jo.  560,  2  B.  W.  C.  C.  35. 

The  injury  was  not  one  arising  ''in  the 
course  of  Hewitt's  employment. 

Jibb  v.  Chadwick  [1915]  2  K.  B.  94, 
[1914]  W.  N.  52,  84  L.  J.  K.  B.  N.  S.  1241, 
112  L.  T.  N.  S.  878,  31  Times  L.  R.   185, 

8  B.  W.  C.  C.  152;  Whitfield  v.  Lambert, 
84  L.  J.  K.  B.  N.  S.  1378,  112  L.  T.  N.  S. 
803,  138  L.  T.  Jo.  292,  8  B.  W.  C.  C.  91; 
Lee  V.  The  St.  George,  7  B.  W.  C.  C.  86; 
R.  k  J.  M'Crae  v.  Renfrew  [1914]  S.  C. 
639,  51  Scot.  L.  R.  467,  7  B.  W.  C.  C.  898 ; 
Butt  V.  Provident  Clothing  &  Supply  Co. 
6  B.  W.  C.  C.  18;  Everitt  v.  Eastaff,  6  B. 
W.  C.  C.  184. 

Messrs.  H.  F.  Hathaway  and  J,  K. 
Warner  for  the  employee. 

Pierce,  J.,  delivered  the  opinion  of  the 
court : 

The  findings  of  the  Industrial  Accident 
Board  in  substance  are:  That  Rollo  S 
Hewitt  was  in  the  employ  of  the  John  Han- 
cock Life  Insurance  Company  as  an  insur- 
ance agent  attached  to  its  office  in  Taun- 
ton, Massachusetts,  previously  to  and  on 
September  23  and  24,  1913;  that  it  is  cus- 
tomary for  insurance  agents  to  see  pro- 
spective customers  whenever  and  wherever  it 
is  most  convenient  and  agreeable  for  such 
persons  to  be  seen  by  them;  that  Hewitt  at 
different  times  had  talked  with  one  Pierce 
on  life  insurance;  that  Pierce,  having  occa- 
sion to  go  in  his  automobile  to  Providence, 
Rhode  Island,  and  desiring  further  to  dis- 
cuss the  policy,   invited   Hewitt  to  acconi- 


Xote.  —  The  American  cases  on  the  ques- 
tion as  to  what  injuries  are  deemed  to  arise 
out  of  and  in  the  course  of  the  employment 
are  discussed  at  pages  232  ct  seq.  of  the 
annotation  in  L.R.A.1916A,  23,  covering  the 
general  subject  of  workmen's  compensa- 
tion acts;  the  English  cases  on  the  question 
being  discussed  at  pages  40  et  seq.  Spe- 
UR.A.1917B. 


cifically,  as  to  recovery  of  compensation  for 
an  injury  to  employee  while  on  the  street, 
see  annotation  following  Hopkins  v.  Michi- 
gan Sugar  Co.  L.R.A.1916A,  314. 

For  later  cases  and  annotation,  consult 
the  L.R.A.  Digests  and  Indexes  to  Notes  cov- 
ering volumes  subsequent  to  L.R.A.1916A, 
under  the  title  "Workmen's  Compensation." 
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pany  him;  that  the  trip,  in  the  going  and 
returning,  was  expected  to  be  made  in  three 
hours;  that  Hewitt  went,  believing  that  he 
could  further  the  interests  of  his  employer 
and  have  another  chance  to  close  the  con- 
tract of  insurance:  that  as  a  result  of  the 
discussion  had  during  the  night  of  Septem* 
ber  23,  1913,  Pierce  decided  to  take  out  a 
policy;  that  shortly  before  reaching  Provi- 
dence the  machine  broke  down;  that  the 
machine  was  repaired  during  the  forenoon 
of  September  24,  1913;  that  after  some 
slight  delay  they  started  back;  that  at 
about  1:15  A.  M.,  just  after  passing  the 
Taunton  line,  the  machine  **turned  turtle," 
throwing  out  and  injuring  both  Hewitt  and 
Pierce.  The  only  question  is  whether  this 
accident  was  one  arising  out  of  and  in  the 
course  of  the  employment  of  Hewitt. 

The  field  of  Hewitt's  employment,  meas- 
ured and  limited,  not  by  material  space, 
but  by  his  ability  to  find,  interest,  and 
retain  as  customers,  persons  interested  in 
providing  for  the  whole  or  partial  future 
independence  of  themselves  and  of  those 
dear  to  them,  in  a  sense  was  boundless.  The 
time  for  work  and  the  manner  and  method 
to  be  followed  in  its  successful  pursuit 
necessarily  rested  in  the  judgment  of  the 
agent,  founded  upon  his  experience  and 
skill.  In  going  to  Providence,  Rhode  Is- 
land, the  agent  plainly  did  not  leave  the 
field  within  which  he  was  authorized  to 
work  for  his  employer;  nor,  in  availing  him- 
self of  the  opportunity  for  legitimate  per- 
suasion granted  to  him  by  Pierce,  did  he 
violate  any  express  or  implied  condition 
of  his  employment. 


In  the  prosecution  of  the  business  of  so- 
liciting insurance  Hewitt  was  independent. 
While  authorized  and  expected  to  go  where 
there  was  any  reasonable  prospect  of  se- 
curing a  customer,  his  time  and  his  meth- 
od of  procedure  were  his  own.  He  might 
travel  on  foot,  on  horseback,  by  trolley, 
train,  or  automobile.  He  might  write,  tele- 
phone, or  telegraph.  He  was  wholly  free  as 
to  time,  place,  or  weather.  Under  such 
circumstances,  when  one  accepts  an  invita- 
tion to  ride  an  injur}'  received  is  not  *'ooca- 
sioned  by  the  nature  of  the  employment." 

The  danger  incident  to  the  use  of  an  auto- 
.  mobile  is  not  a  **causative  danger"  "peculiar 
to  the  work,"  but  is  a  risk  which  is  com- 
mon to  all  persons  using  one.  The  injury 
cannot  be  said  reasonably  to  have  been  con- 
templated as  the  result  of  the  exposure  of 
the  employment.  Sheldon  v.  Needham 
[1914]  W.  C.  &  Ins.  Rep.  274,  30  Times  L. 
R.  590,  58  Sol.  Jo.  852,  7  B.  W.  C.  C.  471 ; 
Slade  v.  Taylor  [1915J  W.  C.  &  Ins.  Rep. 
53,  8  B.  W.  C.  C.  65;  McXicoPs  Case,  216 
Mass.  497,  L.R.A.1916A,  306,  102  N.  E. 
697,  4  N.  C.  C.  A.  522.  Compare  Pierce  v 
Provident  Clothing  &  Supply  Co.  [1911J  1 
K.  B.  997,  80  L.  J.  K.  B.  N.  S.  831,  104  L. 
T.  N.  S.  473,  27  Times  L.  R.  299,  55  Sol. 
Jo,  363,  4  B.  W,  C.  C.  242. 

It  becomes  unnecessary  to  decide  whether 
Hewitt  was  an  employee  within  the  meaning 
of  the  Workmen's  Compensation  Act. 

The  decree  of  the  Superior  Court  appealed 
from  is  reversed,  and  a  decree  must  be  en- 
tered declaring  that  the  employee  has  no 
claim  against  the  insurer. 

So  ordered. 
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C.  A.  P.  TURNER,  Appt., 

V. 

FRANK  A.  RANDAU.  et  al.,  Respts. 
(—  Minn.  — ,  159  N.  W.  958.) 

Wltne.98  —  protection  from  Biitt. 

1.  A  resident  of  another  state  who  comes 
into  this  state  as  a  witness  in  a  cause  pend- 
ing in  one  of  our  courts,  and  who  is  entitled 
to  protection  from  the  service  of  process 
while  attending,  does  not  lose  the  protection 
by  not  departing  from  the  state  on  the  first 
train  after  the  termination  of  his  service 
as  such  witness. 

For  other  cases,  see  Writ  and  Proceaa,  II.  d, 

2,  in  Dig.  1-52  N.  8, 

Headnotes  by  Brown,  Ch.  J. 

Xote.  —  As  to  privilege  of  suitor  or  wit- 
ness from  service  of  process  as  affected  by 
route  taken  or  time  consumed,  see  annota- 
tion following  this  case,  post,  252. 
L.R.A.1917B. 


Same  «  delay  in  leaving  state. 

2.  Whether  by  taking  a  later  train,  with- 
in nine  hours  after  the  termination  of  his 
service,  when  other  trains  direct  to  the 
home  of  the  witness  left  the  state  at  an 
earlier  hour,  he  unreasonably  delayed  his 
departure  from  the  state,  presented  a  ques- 
tion of  fact,  and  it  is  held  that  the  court 
below  did  not  err  in  holding  that  the  delay 
was  not  unreasonable. 
For  othei'  cases,  see  Appeal  and  Errory  VII, 

I,  in  Dig.  1-52  N.  8. 

(November  17,  1916.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty setting  aside  the  service  of  process  on 
defendants  in  an  action  brought  to  recover 
damages  for  alleged  conspiracy  to  defraud 
plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Booth  A  McDonald,  for  appei- 
lant: 

Defendants  delayed  their  departure  from 
the  state  for  an  unreasonable  time. 
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Woodruff  V.  Austin,  16  Misc.  450,  37  N. 
Y.  Supp.  22;  Chaffee  v.  Jones,  19  Pick.  280; 
Finucane  v.  Warner,  60  Misc.  336,  112  N. 
Y.  Supp.  187;  Linton  v.  Cooper,  64  Neb. 
438,  69  Am.  St.  Rep.  727,  74  N.  W.  842; 
Strong  V.  Dickinson,  1  Mees.  &  W.  487,  150 
Eng.  Reprint,  627,  5  Dowl.  P.  C.  86,  2 
Gale,  83,  1  T^rw.  ft  G.  683,  5  L.  J.  Exch. 
N.  C.  231;  Mullen  v.  Sanborn,  79  Md.  364, 
26  L.R.A.  72,  47  Am.  St.  Rep.  421,  29  At). 
622. 

Meaara.  Benton  &  Morley,  for  respond- 
ent Jenaen: 

A  witness  need  not  take  the  first  train  in 
order  to  be  exempt  from  service  of  process. 

Barber  v.  Knowles,  77  Ohio  St.  81,  14 
L..R.A.(N.S.)  663,  82  N.  E.  1066,  11  Ann. 
Cas.  1144;  Wilbur  v.  Boycr,  1  W.  N.  C. 
154;  Tyrone  Bank  v.  Doty,  2  Pa.  Dist.  R. 
558;  Hatch  v.  Blissct,  Gilb.  L.  &  Eq.  Rep. 
309,  93  Eng.  Reprint,  338. 

The  holding  of  the  lower  court  is  in 
accord  with  sound  public  policy. 

Sherman  v.  Gundlach,  37  Minn.  118,  33 
N.  W.  549. 

Mr.  A.  B.  Darelius  for  respondent  Ran- 
dall : 

Taking  all  thint^s  into  consideration,  de- 
fendant Randall  did  not  waive  his  exemp- 
tion from  service  by  staying  in  Minneapoliy 
from  11  o'clock  a.  m.  to  8  o'clock  p.  M. 
when  he  left  for  his  home  in  Chicago  by 
the  usual  route  of  travel. 

Northwestern  F.  k  ^I.  Ins.  Co.  v.  Con- 
necticut F.  Ins.  Co.  105  Minn.  483,  117  X. 
W.  825;  Cochran  v.  Toher,  14  Minn.  385, 
Gil.  293;  Sherman  v.  Gundlach,  37  Minn. 
118.  33  N.  W.  549;  First  Xat.  Bank  v 
Ames,  39  Minn.  179,  39  N.  W.  308;  Wilbur 
V.  Boyer,  1  W.  N.  C.  154 ;  Hayes  v.  Shields, 
2  Yeatea,  222;  l>rone  Bank  v.  Doty,  2  Pa. 
Dist.  R.  558;  Kinne  t.  Lant,  68  Fed.  436; 
Ex  parte  Hall,  1  Tyler  (Vt.)  274;  Parker 
V.  Marco,  136  N.  Y*.  585,  20  L.R.A.  46,  82 
Am.  St.  Rep.  770,  32  N.  E.  989;  Parker  v 
Hotchkissj  1  Wall.  Jr.  269,  Fed.  Cas.  No. 
10,739;  Pitt  t.  Coomes,  5  Barn,  k  Ad. 
1078,  110  Eng.  Reprint,  1091,  3  Nev.  k  M. 
212;  Lightfoot  v.  Cameron,  2  W.  Bl.  1113, 
06  Eng.  Reprint,  658;  Ex  parte  Clarke,  2 
Deacon  k  C.  Bankr.  Cas.  99;  Mahon  v. 
Mahon,  2  Ir.  Eq.  Rep.  440;  Hatch  v.  Blisset, 
4;i1b.  L.  k  Eq.  Rep.  308,  93  Eng.  Reprint, 
338. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Defendants  both  reside  at  Chicago,  in  the 
fltate  of  Illinois.  They  came  to  this  state, 
one  as  a  party  and  witness,  the  other  solely 
as  a  witness,  in  attendance  upon  the  trial 
of  an  action  pending  in  the  district  court 
of  Hennepin  county.  The  trial  of  the  ac- 
L.R.A.1917B. 


tion  ended  by  an  order  of  dismissal  on 
February  18,  1916,  at  11  o'clock  a.  m.  Im- 
mediately thereafter  defendants  proceeded 
directly  to  a  railroad  tipket  office  and  pur- 
chased tickets  for  their  return  to  Chicago, 
making  reservations  upon  a  train  leavinj? 
Minneapolis  at  8  o'clock  in  the  evening  of 
that  day,  upon  which  train  they  departed 
from  the  state.  During  the  afternoon  of 
the  13th,  and  subsequent  to  the  dismissal 
of  the  action,  defendants  were  both  served 
with  the  summons  in  this  action.  There- 
after upon  motion  the  service  was  set  aside 
upon  the  ground  that  defendants  were  ex- 
empt therefrom  by  reason  of  the  fact  that 
their  presence  in  the  state  was  for  the  sole 
purpose  to  attend  the  trial  as  witnesses  of 
the  action  referred  to.  Plaintiff  ap]>ealed. 
Plaintiff  docs  not  question  the  rule  that 
the  resident  of  another  state  who  has  iu 
good  faith  come  into  this  state  as  a  witness 
ia  a  cause  pending  in  one  of  our  courts  is 
exempt  from  the  service  of  process  in  a 
civil  action  brought  against  him,  providing 
he  acts  reasonably  and  does  not  delay  liis 
departure  from  the  state  for  an  unreason- 
able time  after  the  termination  of  his  serv- 
ice as  such  witness.  Sherman  v.  Gundlach, 
37  Minn.  118,  33  N.  W.  549.  Tlie  claim  U 
that  the  court  below  erred  in  not  holding 
that  defendants  delayed  their  departure 
from  the  state  for  an  unreasonable  time. 
In  this  we  do  not  concur.  The  claim  of  de- 
lay is  predicated  upon  the  fact  that  other 
trains  upon  the  same  and  other  railroads 
by  regular  schedule  left  for  Chicago  much 
earlier  on  the  day  the  trial  ended  than  the 
train  selected  by  defendants,  and  that  by 
not  taking  one  of  them  defendants  lost  the 
protection  of  the  rule.  There  were  other 
trains  over  this  and  other  roads,  with  leav- 
ing time  all  the  way  from  3  o'clock  in  the 
afternoon  to  6:45  in  the  evening.  But  the 
rule  requiring  a  departure  from  the  state 
within  a  reasonable  time  is  not  so  exacting 
as  to  impose  upon  the  party  the  duty  of 
making  hot  pursuit  of  the  first  train  out 
of  the  state.  No  hard  and  fast  requirements 
attend  the  rule,  and  no  precis*?  time  for 
departure  can  be  stated  as  applicable  aliko 
to  all  cases.  Much  necessarily  depends  up- 
on the  situation  and  surroundings  of  each 
case,  and  the  question  resolves  itself  into 
one  of  fact.  Linton  v.  Cooper,  54  Neb.  440, 
69  Am.  St.  Rep.  727,  74  N.  W.  842.  And 
though  there  were  earlier  trains  which  de- 
fendants in  this  case  could  have  taken,  we 
are  clear  that  the  court  was  not  required 
to  find  that  their  failure  to  do  so  was  un- 
reasonable within  the  proper  meaning  and 
purpose  of  tlie  rule.  Parker  v.  Marco,  136 
N.  Y.  585,  20  L.R.A.  45,  32  Am,  St.  Rep 
770,  32  N.  E.  989;   Barber  v.  Knowles,  77 
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Ohio  St.  81,  14  L.RJiL.(X.S.)  663,  82  N. 
W.  1065,  11  Ann.  Gas.  1144,  and  cases  there 
cited. 

The  other  question  suggested  by  counsel 


for  plaintiff  on  the  oral  argument  is  not 
presented  by  the  record,  and  is  not  there- 
fore considered. 
Order  affirmed. 


Annotation — ^Privilege  of  wdtor  or  witness  from  service  of  process  as 

affected  by  route  taken  or  time  consumed* 


This  note  is  a  continuation  of  the  one 
to  Barber  v.  Enowles,  14  L.R.A.(N.S.) 
663. 

As  to  exemption  of  suitor  or  witness 
from  service  while  in  an  intermediate 
state  en  route  to  or  from  trial,  see  anno- 
tation following  Sofge  v.  Lowe,  L.R.A. 
1916A,  734. 

Generally  as  to  exemption  of  nonresi- 
dent party  from  service  of  civil  process 
while  in  state  in  connection  with  case, 
see  notes  to  Long  v.  Hawken,  42  L.R.A. 
(N.S.)  1101;  Vaughn  v.  Boyd,  L.R.A. 
1915A,  694;  and  Burroughs  v.  Cocke, 
L.R.A.1916E,  1173. 

As  to  right  of  nonresident  to  exemp- 
tion from  service  of  process  while  with- 
in a  jurisdiction  pursuant  to  condition 
of  bail  bond,  see  notes  to  Netograph 
Mfg.  Co.  V.  Scrugham,  27  L.R.A.(N.S.) 
333,  and  Ex  parte  Hendersen,  51  L.R.A. 
(N.S.)  328. 

As  to  privilege  of  suitor  or  witness  in 
Federal  court  from  arrest  or  service  of 
summons  issued  out  of  state  court,  see 
note  to  Chanler  v.  Sherman,  22  L.R.A. 
(N.S.)  992. 

The  rule,  set  out  in  the  earlier  note, 
that  the  amount  of  time  which  a  wit- 
ness or  suitor  may  consume  and  still 
retain  the  benefit  of  his  privilege,  covers 
a  reasonable  time  for  both  going  to  and 
returning  from  the  place  of  trial,  is  sus- 
tained by  the  following  later  cases, 
which  show  what  constitutes  a  reason- 
able time: 

After  neoessity  for  presence  of  party 
or  witness  has  ceased. 

Supplementing  note  in  14  L.R.A. 
(N.S.)  664. 

In  Turner  v.  Randall,  ante,  250,  it 
was  held  that  a  delay  by  a  nonresident 
witness  of  nine  hours  after  the  termina- 
tion of  the  trial  in  leaving  the  state  was 
not  unreasonable,  although  a  number  of 
trains  direct  to  his  home  left  before  the 
one  which  he  took. 

The  service  of  an  order  of  arrest  in 

a  civil  action  upon  a  nonresident  very 

shortly  after  the  close  of  a  hearing  at 

which   he  testified   before  a  referee  in 

involuntary      bankruptcy      proceedings 

against  him,  and  while  he  was  proceed- 
L.R.A.1917B. 


ing  from  the  office  of  the  referee  to 
that  of  his  attorney,  will  be  vacated 
upon  the  ground  that  he  was  entitled  to 
a  reasonable  time  to  return  to  the  place 
from  which  he  came,  and  that  the  delay 
to  consult  with  his  attorney  was  not  un- 
reasonable. Goldsmith  v.  Haskell  (1907) 
120  App.  Div.  403,  105  N.  Y.  Supp.  327, 
appeal  dismissed  without  opinion  in 
(1907)  189  N.  Y.  536,  82  N.  E.  1126. 

In  Gibbons  v.  Tuttle,  Newfoundl.  Rep. 
(1906)  186,  where  a  member  of  a  United 
States  firm  doing  business  in  Canada 
went  to  the  latter  place  to  testify  in  in- 
solvency proceedings  against  the  firm, 
and,  upon  the  dismissal  of  the  petition 
after  the  giving  of  his  testimony,  booked 
his  passage  for  New  York  by  a  steamer 
scheduled  to  leave  the  place  of  trial  nine 
days  later,  and  before  the  steamer 
sailed  was  arrested  upon  civil  process, 
the  order  for  his  arrest  was  discharged 
upon  the  ground  that  his  delay  in  the 
city  was  not  unreasonable  or  sufficient 
to  deprive  him  of  his  privilege  as  a  wit- 
ness. 

In  Bnnce  v.  Humphrey  (1915)  214 
N.  Y.  21,  108  N.  E.  95,  where  one  volun- 
tarily came  from  a  foreign  country  for 
the  purpose  of  being  a  witness  in  a 
prosecution  by  the  United  States,  and 
after  arrival  within  the  jurisdiction  of 
the  court  was  served  with  a  subpoena 
requiring  him  to  remain  in  attendance 
until  dismissed  by  the  court  or  tlie  at- 
torney general,  and,  after  the  submission 
of  the  case  to  the  jury,  but  before  the 
rendition  of  a  verdict,  was  served  with 
a  summons,  it  was  held,  upon  the  re- 
versal of  an  order  denying  a  motion  to 
set  aside  the  service  of  the  summons, 
that  in  view  of  the  fact  that  the  case 
had  not  been  terminated  by  a  verdict, 
there  was  nothing  in  the  contention  of 
the  respondent  that  any  grace  which 
the  witness  might  have  enjoyed  dur- 
ing the  pendency  of  the  trial  had  ex- 
pired, and  that  he  should  have  left  the 
state  before  the  service  M'as  made. 

But  where  a  nonresident  came  from 
his  home  to  redeem  his  property  from 
a  foreclosure  sale,  and  exchanged  his 
equity  of  redemption  for  other  land,  it 
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was  held  that  he  lost  his  immunity  from 
service  of  process  by  a  delay  of  one 
day,  after  the  consummation  of  the  ex- 
change, in  taking  the  regular  evening 
train  to  his  home,  assuming  that  such 
exchange  constituted  a  redemption,  that 
the  immunity  of  a  nonresident  redemp- 
tioner  would  cover  all  of  the  time  neces- 
sary to  make  the  redemption,  and  that  a 
proceeding  to  redeem  was  such  a  pro- 
ceeding as  to  entitle  a  nonresident  re- 
demptioner  to  immunity  from  service  of 
process  while  actually  engaged  in  re- 
deeming and  for  a  reasonable  time  in 
coming  from  and  returning  to  the  state 
of  his  domicil.  Groundwater  v.  Town 
(1916)  —  Wash.  — ,  160  Pac.  1055. 

And  in  Burroughs  v.  Cocke  (1916)  — 
Okla.  — ,  L.R.A.1916E,  1170,  156  Pac. 
196,  where  a  nonresident  who  came  into 
a  state  to  attend  upon  the  taking  of 
depositions  to  be  used  in  the  trial  of 
an  action  instituted  by  him  in  his  own 
state  was  held  to  have  forfeited  his 
privilege  because  he  transacted  other 
business  than  that  connected  with  the 
taking  of  the  depositions,  the  appellate 
court  said  that  in  leaving  on  the  same 
day  that  the  taking  of  the  depositions 
was  completed,  it  would  ordinarily  ap- 
pear that  he  left  within  a  reasonable 
time,  but  the  trial  court  found  to  the 
contrary,  and  as  it  understood  all  of 
the  surrounding  facts  and  circumstan- 
ces, heard  all  of  the  evidence  introduced 
upon  both  sides,  and  doubtless  knew  the 
train  schedule,  they  were  not  disposed 
to  disturb  suoh  finding. 


Before  presence,  of  party  or  witness 
lias  become  necessary. 

Supplementing    note     in     14    L.B.A. 
(N.S.)  666. 

In  State  ex  rel.  Wolcott  v.  Biedler 
(1916)  —  Del.  — ,  99  Atl.  278,  direc- 
tors who  came  from  another  state  to  tes- 
tify in  an  action  against  their  corpora- 
tion and  were  served  with  process 
before  their  presence  became  necessary, 
were  held  not  to  have  been  at  the  place 
of  trial  an  unreasonable  time  before  the 
taking  of  testimony  was  commenced, 
where  it  appeared  that  they  arrived  on 
the  1st  and  2d  of  February,  and  were 
served  on  the  latter  day  at  9.30  o'clock 
A.  M.,  and  that  at  11  o'clock  on  that 
day  the  taking  of  the  testimony  was 
begun  and  they  were  called  as  witnesses 
on  the  8th,  10th,  and  14th  of  February. 

Dnrins  adjonrnment. 

Supplementing  note  in  14  L.R.A.(N.S.) 
667. 

A  nonresident  attending  before  a 
referee  in  involuntary  bankruptcy  pro- 
ceedings against  him  does  not  lose  his 
privilege  from  arrest  in  a  civil  action 
by  remaining  during  a  three-day  ad- 
journment, where  he  is  required  to  be  in 
attendance  on  the  adjourned  day  either 
for  such  cross-examination  as  may  .  be 
desired,  or  to  sign  the  testimony  which 
has  been  already  given  on  the  prior  hear- 
ing. Goldsmith  v.  Haskell  (1907)  120 
App.  Div.  403,  105  N.  Y.  Supp.  327,  ap- 
peal dismissed  without  opinion  in  (1907) 
189  N.  Y.  536,  82  N.  E.  1126. 

G.  V.  I. 


MISSISSIPPI  SUPREME  COURT. 

(Division  B.) 

.ETNA  INSURANCE  COMPANY,  Appt., 

v. 

S.  L.  HEIDELBERG. 

(—  Miss.  — ,  72  So.  852.) 

Insurance  —  interest     of     conditional 
vendor  —  illegal  use  ot  property. 

1.  Insurance  on  the  interest  of  a  condi- 
tional vendor  in  houeehold  furniture  is  not 
vitiated  by  the  fact  that  the  vendee  uses  it 
for  inducting  a  house  of  ill  fame;  at  least, 
if,  at  the  time  of  loss,  such  business  had 
been  discontinued  and  the  furniture  was  in 
charge  of  a  watchman. 
For  other  caaea,  see  Contracts,  III.  c,  i,  in 

Dig.  l^oB  N.  8. 

Note. —  As  to   insurance  on  bawdyhouse 
or  furniture  therein,  see  annotation  follow- 
ing this  case,  post,  257. 
L.R.A.1917B. 


Same  —  classification  ^  valued  policy. 

2.  Furniture  sold  under  conditional  sale 
and  put  in  use  by  the  vendee  is  classed  as 
household  furniture  within  the  meaning  of 
a  valued-policy  law,  and  not  as  part  of  the 
seller's  stock  in  trade. 

For  other  cases,  see  Insurance,  VI.  c,  1,  in 
Dig.  1-52  N.  S. 

Same  —  property  of  vendee. 

3.  A  policy  covering  the  interest  of  a  con- 
ditional vendor  in  household  furniture  does 
not  include  property  sold  for  cash  after  the 
execution  of  the  policy,  although  it  is 
mingled  with  that  covered  by  the  policy. 
For  other  cases,  see  Inswance,  III,  d,  1,  in 

Dig.  1-52  N,  8. 

(November  13,  1916,) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Forrest  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover   the  amount  alleged   to  be  due 
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on   a   fire   insurance   pc^icy.     Modified   on 
suggestion  of  error. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mcljaiirln  &  Armisteacl,  for  ap- 
pellant : 

Neither  party  to  an  illegal  contract  or  to 
a  contract  made  in  reference  to  conducting 
an  illegal  business  can  enforce  it,  whether 
that  husiness  is  malum  in  se  or  malum  pro- 
hibitum. 

Woodson  V.  Hopkins,  86  Miss.  171,  70 
L.R.A.  645,  107  Am.  St.  Rep.  275,  37  So. 
3000,  38  So.  298;  Continental  Wall  Paper 
Co.  V.  Louis  Voight  &  Sons  Co.  212  U.  S. 
263,  53  L.  ed.  605,  29  Sup.  Ct.  Rep.  280  j 
Conithan  v.  Royal  Ins.  Co.  91  Miss.  396, 
18  L.R.A.(N.S.)  214,  124  Am.  St.  Rep.  701, 
45  So.  361,  15  Ann.  Cas.  539;  Dominion  F. 
Ins.  Co.  V.  Nakata,  52  Can.  S.  C.  204,  Ann. 
Cas.  1916C,  1063;  Bruneau  v.  Laliberte, 
Rap.  Jud.  Quebec,  19  C.  S.  425. 

Section  2592  of  the  Code  of  1906,  and 
the  Act  of  1912,  amendatory  thereof,  were 
not  enacted  by  the  legislature  for  the  pur- 
pose of  protecting  merchants  in  their  title 
to  merchandise,  although  the  merchandise 
in  question  may  perchance  be  furniture  and 
household  goods. 

4  Cooley,  Briefs  on  Ins.  p.  3485;  1  Clem- 
ent, Fire  Ins.  96;  Standard  Sewing  Mach. 
Co.  V.  Royal  Ins.  Co.  201  Pa.  645,  51  Atl. 
354;  Chippewa  Lumber  Co.  v.  Phenix  Ins. 
Co.  80  Mich.  116,  44  N.  W.  1055;  German 
Ins.  Co.  V.  Everett,  —  Tex.  Civ.  App.  — ,  36 
S.  W.  125;  Germier  v.  Springfield  F.  &  M. 
Ins.  Co.  109  La.  341,  33  So.  361. 

The  contract  of  sale  made  by  the  plain- 
tiff to  Marie  Warwick,  or  to  Nettie  Wilson, 
was  not  an  enforceable  contract  at  law. 

Anheuser-Busch  Brewing  Asso.  v.  Mason, 
44  Minn.  318,  9  L.R.A.  506,  20  Am.  St.  Rep. 
r>80,  46  N.  W.  558;  Standard  Furniture  Co. 
V.  Van  Alstine,  22  Wash.  670,  51  L.R.A. 
889,  79  Am.  St.  Rep.  960,  62  Pac.  145;  Hill 
v.  Spear,  50  N.  H.  253,  9  Am.  Rep.  205; 
Wheaton  v.  North  British  &  M.  Ins.  Co 
70  Cal.  415,  9  Am.  St.  Rep.  220,  18  Pac. 
758;  State  v.  Wilson,  73  Kan.  334,  117 
Am.  St.  Rep.  479,  80  Pac.  639,  84  Pac.  737; 
Sun  Mut.  Ins.  Co.  v.  Searles,  73  Miss.  62, 
\^  So.  544. 

Messrs.  Sullivan,  Conner,  &  Sullivan, 
for  appellee: 

A  new  contract,  founded  on  a  new  con- 
sideration, although  in  relation  to  property 
respecting  which  there  had  been  unlawful 
transactions  between  the  parties,  is  not  it- 
self unlawful. 

Armstrong  v.  Toler,  11  Wheat.  258,  6  L 
od.  468;  Ocean  Ins.  Co.  v.  Polleys,  13  Pet. 
157,  10  L.  ed.  105;  Phenix  Ins.  Co.  v.  Clay, 
101  Ga.  331,  65  Am.  St.  Rep.  307,  28  S. 
E.  853;  National  F.  Ins.  Co.  v.  United 
States  Bldg.  &  L.  Asso.  21  Ky.  L.  Rep. 
L.R.A.1917B. 


1207,  64  S.  W.  714;  Mechanics'  Ins,  Co.  v, 
C.  A.  Hoover  Distilling  Co.  31  L.R.A.(N.S.) 
873,  105  C.  C.  A.  128,  182  Fed.  590;  Han- 
over Nat.  Bank  v.  First  Nat.  Bank,  48  C. 
C.  A.  482,  109  Fed.  421;  Jefferson  v.  Bur- 
hans,  29  C.  C.  A.  481,  58  U.  S.  App.  580,. 
85  Fed.  949;  Kansas  City  Hydraulic  Press. 
Brick  Co.  v.  National  Surety  Co.  93  C.  C. 
A.  132,  167  Fed.  496. 

It  is  no  defense  to  a  contract  that  has 
been  performed  by  the  promisee  that  tlio 
agreement  or  its  performance  might  aid  the 
promisee  to  violate  the  law  or  to  defy 
the  public  policy  of  the  state,  when  tlie 
promisor  neither  combined  nor  conspired 
with  the  promisee  to  ♦accomplish  that  re- 
sult, nor  shared  in  the  benefits  of  such  a 
violation. 

Jenson  v.  Toltec  Ranch  Co.  98  C.  C.  A 
60,  174  Fed.  86;  Wald's  Pollock,  Contr  3d 
ed.  485;  Armstrong  v.  Toler,  11  Wheat.  258, 
273,  6  L.  ed.  468;  Armstrong  v.  American 
Exch.  Nat.  Bank,  133  U.  S.  433,  33  L.  ed. 
747,  10  Sup.  Ct.  Rep.  450;  Hanover  Nat. 
Bank  v.  First  Nat.  Bank,  48  C.  C.  A.  482, 
100  Fed.  421;  Waterbury  v.  McKinnon,  77 
C.  C.  A.  294,  146  Fed.  ^737;  Ingraham  v. 
National  Salt  Co.  65  C.  C.  A.  54,  130  Fed. 
676;  Taylor  v.  North  Star  Gold  Min.  Co. 
79  Cal.  285,  21  Pac.  753 :  Illinois  Trust  & 
Sav.  Bank  v.  Pacific  R.  Co.  117  Cal.  332, 
49  Pac.  197;  Holman  v.  Johnson,  Cowp.  pt. 
1,  p.  341,  98  Eng.  Reprint,  1120;  Faikney 
v.  Reynous,  4  Burr.  2069,  98  Eng.  Reprint, 
70;  Pellecat  v.  Angell,  2  Cromp.  M.  &  R. 
311,  150  Eng.  Reprint,  135,  1  Gale,  187,  5 
Tyrw.  945,  4  L.  J.  Exch.  N.  S.  826;  Hodg- 
son V.  Temple,  5  Taunt.  181,  128  Eng.  Re- 
print, 656,  1  Marsh.  5,  14  Revised  Rep. 
738;  Marion  Trust  Co.  v.  Crescent  Loan  & 
Invest.  Co.  27  Ind.  App.  451,  87  Am.  St. 
Rep.  257,  61  N.  E.  691 ;  Wright  v.  Hughes, 
119  Ind.  324,  12  Am.  St.  Rep.  412,  21  N. 
E.  907;  First  Nat.  Bank  v.  Dove- tail  Body 
&  Gear  C<».  143  Ind.  .550,  62  Am.  St.  Rep. 
435,  40  N.  E.  810;  Tracy  v.  Talmage,  14 
N.  Y.  162,  67  Am.  Dec.  132;  Thompson  v. 
Lambert,  44  Iowa,  239. 

Defendant  is  bound  by  the  contract  as 
written,  and  the  valued-policy  law  applies 
to  it. 

Hartford  F.  Ins.  Co.  v.  Sclilenker,  80 
Miss.  680,  32  So.  156;  Western  Assur.  Co. 
V.  Phelps,  77  Miss.  668,  27  So.  745. 

Stevens,  J.,  delivered  the  opinion  of  tho 
court : 

This  case  was  affirmed  without  opinion, 
but  in  view  of  the  earnestness  and  conti- 
dence  with  which  counsel  for  appellant  pres.-* 
the  suggestion  of  error  that  was  filed  in  due 
time,  we  are  stating  briefly  the  reaBon.-* 
that  induced  us  to  affirm  the  case.  The  ap- 
pellee in  this  case,  a  retail  furniture  dealer. 
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entered  into  a  contract  of  insurance  with 
appellant,  whereby  appellant  insured  appel- 
lee against  all  loss  or  damage  by  fire  to  an 
amount  not  exceeding  $2,400  ''on  their  in- 
terest in  the  household  furniture  of  every 
description,  useful  and  ornamental,  while 
contained  in  the  two-story,  frame,  shingle 
buildings  occupied  by  Marie  Warwick  as  a 
female  boarding  hoitse,  situate  on  the  east 
side  of  Dewey  street  of  Ilattiesburg,  Missis- 
sippi. It  is  understood  that  this  property 
is  under  contract  of  sale  to  Marie  Warwick, 
title  being  retained  by  the  assured  until 
all  deferred  payments  are  made,  and  this 
policy  covers  only  on  any  interest  that  the 
assured  may  have  in  the  property  at  the 
time  of  any  loss  or  damage  by  fire." 

Mr.  Heidelberg  had,  in  due  course  of 
business,  on  June  14,  1913,  sold  and  de- 
livered the  articles  covered  by  this  policy 
to  the  said  Marie  Warwick,  for  a  total  con- 
sideration of  $2,630.75,  and  the  numerous 
articles  so  sold  had  been  delivered  to  and 
were  under  the  control  of  3iarie  Warwick 
when  the  contract  of  insurance  was  entered 
into.  On  or  about  April  8,  11)14,  Marie 
Warwick  having  failed  to  pay  for  the  goods 
in  question,  they  were  turned  over  to 
Heidelberg  under  his  retained  title  contract, 
and  appear  to  have  been  under  Heidelberg's 
control  from  that  date  until  about  the  13th 
day  of  April,  following,  when  they  passed 
into  the  possession  and  under  the  control 
of  one  Nettie  Wilson.  The  latter  left  the 
property  in  the  house  formerly  occupied  by 
Marie  Warwick,  and  the  house  was  in  the 
rare  of  a  servant  or  watchman  until  tlie 
18th  day  of  April,  when  the  property  so 
insured  was  totally  destroyed  by  fire.  The 
proof  shows  that  !Marie  Warwick  was  a 
keeper  of  a  house  of  ill  fame  at  the  time 
i*he  purchased  the  furniture.  8he  made 
<«rtain  payments  on  the  property,  reducing 
the  amount  to  $2,175.65.  On  April  13th 
the  day  that  appellee  resold  the  property  to 
^'ettie  Wilson,  he  notified  Mr.  King,  the 
agent  of  appellant,  of  the  change  of  owner- 
Bbip,  and  also  advised  Mr.  King  that  he 
luul  sold  a  few  additional  articles  of  house- 
bold  furniture  and  furnishings  to  Nettie 
Wilson,  the  total  purchase  price  of  which 
>*a8  $74.35,  thereby  making  the  total  bal- 
ance claimed  against  Nettie  Wilson  of  $2,250. 
Appellee  requested  the  agent  to  make  the 
necessary  notation  on  his  records,  and  to 
this  request  Mr.  King  replied:  "All  right, 
I  will  take  care  of  that.  I  will  fix  it  all 
right*'  Mr.  King  is  the  regular  local  agent 
of  the  company  at  Hattiesburg,  with  au- 
thority to  countersign  policies,  and,  in  fact, 
wrote  the  policy  of  insurance  in  this  case. 

Appellant,  defendant  in  the  court  below, 
filed  several  pleas.  A  demurrer  was  inter- 
posed and  sustained  to  the  third  plea,  in 
L.R.i.l917B. 


which  appellant  submitted  that  "the  plain- 
tiff says  that  the  defendant  ought  not  to 
be  entitled  to  recover  anything  on  this  con- 
tract because  the  purchaser  or  purchasers 
of  the  property  in  question,  the  subject  of 
the  insurance,  and  the  owner  of  it  at  the 
time  the  contract  of  sale  was  made,  and 
practically  continuously  thereafter  until  the 
fire,  was  engaged  in  an  illegal  and  immoral 
business,  to  wit,  she  or  they  were  the  pro- 
prietresses or  keepers  of  a  house  of  ill  fame," 
of  which  appellee  had  notice,  etc. 

This  is  the  main  point  of  law  relied  upon 
by  counsel  for  a  reversal  of  this  case.  Up- 
on this  question  the  fact  must  be  kept  in 
mind  that  the  subject  of  this  insurance, 
that  is,  the  houseliold  furniture  and  furn- 
ishings, were  purchased  by  Marie  Warwick 
on  credit,  some  fifteen  days  prior  to  the 
issuance  of  the  policy  in  question,  and  at 
the  time  the  contract  of  insurance  was  writ- 
ten the  furniture  no  longer  constituted  a 
part  of  appellee's  stock  of  merchandise,  but 
had  been  set  up  by  Marie  Warwick  in  her 
dwelling  house  and  was  being  used  for  the 
purpose  for  which  the  property  was 
adapted  and  purchased.  It  therefore  con- 
stituted household  furniture  when  Mr. 
Heidelberg  protected  his  insurable  inter- 
eat  therein.  This  case  does  not  involve 
the  right  of  Mr.  Heidelberg  to  collect 
the  purchase  price  of  the  property  either 
from  Marie  Warwick  or  Nettie  Wilaon. 
They  purchased  the  property  and  were 
the  equitable  owners  thereof,  while  Heidel- 
berg, in  the  eyes  of  the  law,  simply  held 
the  contract  that  gave  him,  not  the  rights 
of  an  absolute  oiKiier,  but  security  lor  his 
debt.  In  obtaining  the  insurance,  Heidel- 
berg paid  the  premium  of  $60,  and  the  con- 
tract is  one  directly  between  Heidelberg  and 
the  insurance  company.  In  our  judgment, 
the  illegal  and  immoral  business  conducted 
by  the  purchaser  of  this  property  cannot 
and  does  not  vitiate  the  contract  of  insur- 
ance, which  indemnifies  the  merchant,  and 
not  the  keeper  of  the  house  of  ill  fame.  It 
is  said  by  the  Supreme  Court  of  the  Unit- 
ed States,  speaking  through  Chief  Justice 
Marshall,  in  Armstrong  v.  Toler,  11  Wheat. 
258,  6  L.  ed.  468:  "if  the  promise  be  un- 
connected with  the  illegal  act,  and  is  found- 
ed on  a  new  consideration,  it  is  not  tainted 
by  the  act,  although  it  was  known  to  the 
party  to  whom  the  promise  was  made,  and 
although  he  was  the  contriver  and  con- 
ductor of  the  illegal  act.'' 

And:  *'A  new  contract,  founded  on  a 
new  consideration,  altliough  in  relation  to 
property  respecting  which  there  had  been 
unlawful  transactions  between  the  parties, 
is  not  itself  unlawful.'' 

The  case  of  Ocean  Ins.  Co.  v.  PoUeys,  13 
Pet.  157,  10  L.  ed.  105,  involved  a  contract 
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of  insurance  upon  a  schooner  owned  by 
Polleys  and  sailing  under  a  false  and  fraud- 
ulent certificate  of  registry,  in  violation  of 
the  laws  of  the  United  States.  It  was  eon- 
tended  that  the  contract  of  insurance  was 
void.  The  Supreme  Court,  speaking  through 
Mr.  Justice  Story,  overruled  this  conten- 
lion  "upon  the  ground  that  the  policy  was 
a  lawful  contract  in  itself,  and  only  remote- 
ly connected  with  the  illegal  use  of  the 
certificate  of  registry,  and  in  no  respect 
designed  to  aid,  assist,  or  advance  any  such 
illegal  purpose.  We  all  know  that  there 
are  cases  where  a  contract  may  be  valid, 
notwithstanding  it  is  remotely  connected 
with  an  independent  illegal  transaction, 
which,  however,  it  is  not  designed  to  aid 
or  promote." 

The  case  of  Phcenix  Ins.  Co.  v.  Clay,  101 
Ga.  331,  65  Am.  St.  Rep.  307,  28  S.  E. 
853,  involved  a  policy  of  insurance  on  a 
house  leased  by  the  oAvner  to  a  w^oman  of 
ill  fame,  and  with  knowledge  that  tlie  house 
was  being  used  for  purposes  of  prostitution. 
The  court  says:  "Tlie  policy  was  for  a 
valuable  and  legal  consideration  and-  for 
what  appears  on  its  face  to  be  a  good  and 
lawful  purpose.  It  was  made  not  to  protect 
the  business  of  keeping  a  lewd  house,  but 
to  protect  the  property  of  the  owner  of  the 
building.  Even  were  the  owner  the  person 
<*onducting  this  illegal  business,  the  policy 
would  be  issued  to  him,  not  as  one  engaged 
in  such  business,  but  as  the  owner  of  the 
property  insured ;  not  to  protect  him  against 
the  consequences  of  the  illegal  business,  but 
against  accident  to  his  property.  ...  A 
consequence  so  negative  in  its  character,  so 
remote  in  its  effect,  is  one  which  cannot  be 
said  in  law  to  promote  or  to  tend  to  pro- 
mote the  maintenance  of  these  houses.  Such 
policy  of  insurance  can  be  said  to  promote 
the  illegal  business  only  by  failing  to  dis- 
courage it;  to  aid  it  only  by  declining  to 
throw  obstacles  in  its  way,"  etc. 

Our  own  court  held  in  the  case  of  Coni- 
than  V.  Royal  Ins.  Co.  91  Mi«8.  386,  18 
L.R.A.(N.S.)  214,  124  Am.  St.  Rep.  701,  45 
So.  361,  15  Ann.  Cas.  539,  that  **a  policy 
of  fire  insurance  issued  to  the  keeper  of  a 
bawdyhouse  upon  furniture  used  therein  is 
not  void  because  of  the  unlawful  business 
conducted  there." 

The  court,  in  its  opinion,  observes:  *'She 
could  have  conducted  and  carried  on  her 
bawdyhouse  as  well  without  the  insurance 
policy  as  she  could  with  it.  The  only  effect 
of  the  insurance  policy  was  that,  in  case 
her  property  was  lost  by  fire,  she  should 
have  an  indemnit3'^  for  the  loss  of  the  prop- 
erty; but  the  contract  did  not  even  remote- 
ly aid  or  assist  her  in  the  conduct  of  this 
business.  .  .  .  The  keeping  of  the  bawdy- 
house was  an  independent,  illegal  transac- 
L.R.A.1917B. 


tion,  which  the  insurance  policy  In  no  way 
aided  or  promoted." 

If  the  keeper  of  a  bawdyhouse  can  herself 
obtain  a  valid  contract  of  insurance,  then 
certainly  the  merchant  who  has  a  lien  upon 
the  same  property  should  be  accorded  tho 
right  to  protect  his  insurable  interest. 
Furthermore,  the  proof  does  not  show  that 
Nettie  Wilson  was  using  the  property  for 
immoral  purposes,  but,  on  the  contrary,  the 
house  in  which  the  furniture  was  situated 
was  not  being  occupied  by  Nettie  Wilson 
at  all,  but  was  in  the  care  of  a  watchman 
at  night,  and  this  with  the  full  knowledge 
and  assent  of  appellant's  agent. 

There  is  no  merit  in  the  contention  that 
the  property  insured  should  not  be  classed 
as  household  furniture,  but  should  be  re- 
garded as  a  part  of  appellee's  stock  of  mer- 
chandise. The  contract  expressly  insured 
the  property  as  household  furniture;  the 
various  articles  had  been  severed  from  the 
stock,  delivered  to  the  purchaser,  put  in 
order,  and  were  actually  being  used  as  house- 
hold furniture,  and  must  in  fact  be  so 
classed.  Our  valued-policy  law  therefore 
applied,  and  appellant  was  not  justified  in 
attempting  to  show  the  actual  cash  value 
of  the  property,  or  its  depreciation,  or  the 
amount  it  would  cost  to  replace  it.  Appel- 
lant had  the  right  of  inspection  at  the  time 
the  insurance  was  written,  and  by  writing 
the  policy  in  question  it  is  concluded,  under 
the  terms  of  our  statute,  on  all  questions  of 
valuation,  and  cannot  now  be  heard  to  say 
that  the  property  was  or  is  not  worth  the 
amount  at  which  it  is  insured. 

This  record  shows,  however,  that  certain 
lace  curtains,  bedspreads,  cuspidors,  and 
other  specified  articles  were,  on  April  13th, 
sold  by  appellee  directly  to  Nettie  Wilson, 
and  constituted,  therefore,  no  part  of  the 
subject  of  the  insurance  at  the  time  the 
policy  was  executed.  Wliile  the  agent  wa.^ 
requested  to  embrace  these  articles  in  the 
policy,  no  indorsement  to  this  effect  was  in 
fact  made,  and  the  policy  does  not  in  terms 
cover  these  articles.  Their  value  is  shown 
to  be  $74.35.  They  were  not  originally  sub- 
ject to  the  rotained-title  contract  entered 
into  between  appellant  and  Marie  Warwick. 
In  affirming  this  case  without  an  opinion 
we  were,  as  to  this  item,  led  into  error  by 
assuming  that  the  amount  of  recovery  did 
not  exceed  the  face  of  the  policy,  and  there- 
fore appellant  has  no  complaint.  We  now 
think,  however,  that  inasmuch  as  the  proof 
clearly  sliows  that  these  articles  were  sold 
long  after  the  policy  was  written,  and  sold 
not  to  Marie  Warwick,  but  to  Nettie  Wil- 
son, they  do  not  come  within  its  protection. 
It  is  our  judgment  that  the  suggestion  of 
error  should  be  sustained  to  the  extent  of 
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reducing  the  judgment  $74.3d,  the  allow- 
ance of  which  constituted  error  on  the  part 
of  the  court  helow.    We  aleo  think  the  coats 


of  the  appeal  should  be  taxed  against  ap- 
pellee. 

Suggestion  of  error  sustained  in  part. 


Annotatioii — ^Insurance  on  bawdyhouse  or  furniture  therein. 


This  note  is  supplementary  to  the  note 
appended  to  Conithan  v.  Royal  Ins.  Go. 
18  L.R.A.(N.S.)  214,  where  the  earlier 
cases  are  collected. 

iETKA  Ins.  Co.  v.  Heidelberg,  ante, 
253,  in  taking  the  view  that  fire  insurance 
placed  upon  property  which  is  being 
used  in  conducting  a  bawdyhouse  is  not 
so  connected  with  the  carrying  on  of  the 
illegal  or  immoral  business  as  to  be  void 
on  the  grounds  of  public  policy,  is  in 
accord  with  the  weight  of  authority 
passing  upon  that  specific  question. 

In  Morin  v.  Anglo-American  Ins.  Go. 
(1910)  3  Alberto  L.  R.  121,  the  court 
sustained  the  right  to  recover  from  an 
insurance  company  on  a  policy  of  fire 
insurance  issued  in  favor  of  the  owner 
of  a  house  which,  at  the  time  the  policy 
was  written,  was  used  as  a  bawdyhouse, 
and  was  described  in  the  policy  as  a 
"sporting  house,"  the  court  sa3dng:  "I 
cannot  see  that  the  question  of  insur- 
ance or  no  insurance  upon  the  building 
could  have  any  bearing  by  way  of 
encouragement  or  otherwise  upon  the 
business — that  of  a  bawdyhouse — carried 
on  in  the  building  insured.  To  my  mind 
the  insurance  was  wholly  collateral  and 
independent  of  the  immoral  business." 

In  Trites-Wood  Co.  v.  Western  Assur. 
Co.  (1910)  15  B.  0.  405,  it  was  held 
that  a  fire  insurance  policy  in  favor  of 
a  lien  .holder  in  a  building  which  was 
used  as  a  bawdyhouse,  and  was  de- 
scribed in  the  insiirance  policy  as  a 
"sporting-house,"  and  insured  at  a 
special  rate  provided  for  such  buildings, 
in  excess  of  the  rate  for  ordinary  dwell- 
ings, was  enforceable  against  the  insur- 
ance company  after  loss  sustained  by 
fire,  such  policy  not  being  considered 
opposed  to  public  policy,  Macdonald,  C. 
J.  A, — saying:  "The  insurance  of  prop- 
erty is  one  of  the  things  useful  for  the 
ordinary  purposes  of  life.  Such  protec- 
tion is  no  more  contributory  to  the  im- 
moral trade  carried  on  by  the  owner  of 
these  premises  than  are  the  necessaries 
of  life.  A  policy  of  insurance  is  not 
one  of  those  things  which  would  appear 
not  to  be  required  except  for  an  im- 
moral purpose.  It  was  not  an  induce- 
ment to  the  assured  to  build  and  fur- 
nish a  house  for  immoral  purposes.  It 
was  to  protect  their  property  from  those 
risks  of  destruction  against  which  those 
in  every  walk  of  life  protect  them- 
selves. It  was  contended  in  the  case 
L.R.A.1917B.  17 


that  the  charging  of  a  higher  rate  by 
the  insurance  company  because  of  the 
nature  of  the  risk  amounted  to  a  di- 
vision of  profits  of  the  immoral  busi- 
ness; but  this  argument  was  answered 
by  Macdonald,  G.  J.  A.,  upon  the  ground 
that  it  did  not  appear  by  the  evidence 
that  the  assured  was  aware  that  she  was 
being  charged  a  higher  rate  on  account 
of  the  character  of  her  house,  but  that, 
for  all  that  appeared  from  the  evi- 
dence, she  may  have  thought  she  was 
making  the  ordinary  contract  of  insur- 
ance and  paying  the  ordinary  risk  pay- 
able by  respectable  householders,  and 
therefore  the  higher  rate  oould  not  be 
urged  against  her;  and  it  was  further 
answered  by  Martin,  J.  A.,  with  whom 
concurred  (lalliher,  J.  A.,  who  said:  "I 
see  no  good  reason  why  a  higher  rate 
should  not,  if  necessary,  be  charged  on 
a  bawdyhouse  solely  because  of  an  in- 
creased hazard  in  the  risk.  The  owner 
of  such  property  is  entitled  to  protect 
herself  £rom  loss  by  means  of  a  fire 
policy  just  as  well  as  by  other  means, 
and  who  shall  say  that  it  would  be 
against  public  policy  for  a  shopkeeper 
to  enter  into  a  contract  with  her  to 
supply  a  dozen  ordinary  fire  extin- 
guishers, or  for  a  carpenter  to  put  a 
row  of  water  barrels  on  the  roof,  or  for 
a  plumber  to  put  in  water  pipes  or  hose 
attachments,  even  though  they  knew 
what  the  house  was  being  used  for. 
Gommon  sense  dictates'  that  such  bald 
business  transactions  necessary  for  the 
protection  of  property  and  life  must  be 
upheld." 

In  writing  his  opinion  in  the  above 
case,  Martin,  J.  A.,  discussed  the  case 
of  Morin  v.  Anglo-American  Ins.  Go. 
(Alberts)  supra,  and  pointed  out  as  dif- 
ferences between  the  two  cases  that 
while,  in  the  case  under  discussion,  the 
insurance  was  effected  on  a  building 
"while  occupied  as  a  sporting  house,"  and 
that  the  word  "while"  was  absent  in  the 
Morin  Case,  and  also  in  the  Morin  Case 
the  unlawful  use  of  the  premises  had 
ceased  before  the  fire,  whereas  in  the  case 
under  consideration  it  had  continued  un- 
til that  event,  stated  that  he  did  not 
think  such  differences  altered  the  princi- 
ple, but  that  the  use  of  the  word  "while" 
is  nothing  more  than  a  descriptive  addi- 
tion, and  that  so  long  as  there  was 
nothing  more  than  a  mere  knowledge  on 
the  part  of  the  insurers  of  the  purposes 
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for  which  the  building  was  used,  as  dis- 
tinguished from  an  active  intent  that  it 
should  be  so  used,  the  contract  was 
valid. 

In  Electrova  Co.  v.  Spring  Garden 
Ins.  Co.  (1911)  156  N.  0.  232,  35  L.R.A. 
(N.S.)  1216,  72  S.  E.  306,  it  was  held 
that  a  mechanical  piano  placed  in  a 
house  of  ill  fame  by  a  dealer  with  the 
hope  of  selling  it  to  the  proprietress  was 
covered  by  a  floating  policy  of  insur- 
ance upon  all  the  pianos  in  certain 
towns,  belonging  to  the  insured,  which 
policy  would  cease  to  cover  the  particu- 
lar piano  in  question  in  case  a  sale  was 
made  to  the  proprietress  of  the  house, 
and  was  enforceable  against  the  insur- 
ance company,  the  public  interest,  un- 


der the  facts,  being  entirely  too  remote 
to  justify  a  court  in  refusing  its  aid  to 
plaintiffs  to  enforce  such  payment. 

The  only  case  since  the  publication 
of  the  earlier  note  which  takes  a  view 
contrary  to  that  held  in  JEtna  Ins.  Co. 
V.  Heidelberg,  ante,  253,  is  Dominion  F. 
Ins.  Co.  V.  Nakata  (1915)  52  Can.  S. 
C.  294,  Ann.  Cas.  1916C,  1063,  in  which 
a  majority  of  the  court  held  that  a 
policy  of  fire  insurance  upon  a  house 
and  the  furniture  therein,  which  was 
used  as  a  bawdyhouse,  and  was  de- 
scribed in  the  policy  as  a  ^'sporting 
house,''  was  invalid  as  opposed  to  public 
policy,  the  court  being  divided  three  to 
two  upon  the  question.  R,  Jm  S. 
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V. 

MATT  MALONE,  Appt 

(98  Neb.  819,  164  N.  W.  726.) 

Evidence  ^*  that  contract  was  not  to  be 
enforced. 

Parol  evidence  is  admiaeible  to  show  that 
the  parties  to  the  suit  had  mutually  agreed 
that  a  written  contract  which  plaintiff  is 
seeking  to  enforce  was  *  never  to  be  per- 
formed, but  was  a  mere  sham,  executed  for 
the  purpose  of  influencing  the  conduct  of  a 
third  person. 
Far  other  cases,  see  Evidence,  VI.  c,  in  Dig. 

1-^2  N.  8. 

(October  30,  1015.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  an  amount  alleged  to  be  due  un- 
der a  written  contract  for  the  sale  of  plain- 
tiff's interest  in  a  live  stock  commission 
business.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Murphy  A  Winters,  for  appel- 
lant: 

Parol  testimony  is  admissible  to  show 
the  purpose  for  which  a  written  instrument 
apparently  binding  on  its  face  was  exe- 
cuted, even  though  it  may  add  to,  vary,  or 
contradict  the  terms  of  the  written  instru- 
ment. 

Headnote  by  Morbisset,  Ch.  J. 

Note.  ~  For  competency  of  parol  evidence 
to  show  that  a  writing  was  not  intended  to 
create  legal  relations,  but  was  executed  as 
a  sham,  see  annotation  following  this  case, 
post,  2G8. 
JLR.A.19nB. 


Collingwood  v.  Merchants'  Bank,  15  Neb. 
121,  17  N.  W.  359;  Norman  v.  Waite,  30 
Neb.  302,  46  N.  W.  639;  Barnett  v.  Pratt, 
37  Neb.  349,  66  N.  W.  1050;  Davis  v. 
Sterns,  86  Neb.  121,  122  N.  W.  672;  First 
Nat.  Bank  v.  Burney,  91  Neb.  269,  136  N. 
W.  37;  Franklin  State  Bank  v.  Chaney,  94 
Neb.  1,  142  N.  W.  537;  Franklin  State 
Bank  v.  Gettle,  96  Neb.  60,  146  N.  W.  1017 ; 
Exchange  Bank  v.  Clay  Center  State  Bank, 

91  Neb.  836,  137  N.  W.  846;  Musser  v. 
Musser,  92  Neb.  387,  138  N.  W.  699;  Donis- 
thorpe  V.  Fremont,  E.  k  M.  Valley  R.  Co. 
30  Neb.  142,  27  Am.  St.  Rep.  387,  46  N.  W. 
240;  Williams  v.  First  Nat.  Bank,  46  App. 
Div.  239,  60  N.  Y.  Supp.  1106,  affirmed  in 
167  N.  Y.  594,  60  N.  E.  1122;  Garfleld  Nat. 
Bank  v.  Oolwell,  67  Hun,  169,  10  N.  Y. 
Supp.  864;  Higgins  v.  Ridgway,  153  N. 
Y.  130,  47  N.  E.  32;  Burke  v.  Dulaney,  163 
U.  S.  228,  38  L.  ed.  698,  14  Sup.  Ct.  Rep. 
816;  Miller  v.  Henderson,  10  Serg.  &  R. 
290;  Qrierson  v.  Mason,  60  N.  Y.  394; 
Pym  V.  Campbell,  6  El.  &  Bl.  370,  119  Eng. 
Reprint,  903,  25  L.  J.  Q.  B.  N.  S.  277; 
Hurlburt  v.  Dusenbery,  26  Colo.  240,  67 
Pac.  860;  Cake  v.  Pottsville  Bank,  116  Pa. 
264,  2  Am.  St.  Rep.  600,  9  Atl.  302. 

Parol  testimony  is  admissible  to  show 
that  the  written  instrument  does  not  con- 
tain the  full  contract,  but  is  part  of  a  larger 
agreement. 

Dodd  V.  Kemnitz,  74  Neb.  634,  104  N. 
W.  1069;  Kelly  v.  Carter,  66  Ark.  112, 
17  S.  W.  706;  Chapin  v.  Dobson,  78  N.  Y. 
74,  34  Am.  Rep.  512;   Wehnes  v.  Roberts, 

92  Neb.  696,  139  N.  W.  212,  Ann.  Cas. 
1914A,  462;  Collingwood  v.  Merchants' 
Bank,  16  Neb.  121,  17  N.  W.  369;  Ferguson 
V.  Rafferty,  128  Pa.  337,  6  L.R.A.  33,  IS 
Atl.  484,  approved  in  Wehnes  v.  Roberts, 
92  Neb.  696,  139  N.  W.  212,  Ann.  Cas. 
19 14 A,  452;  Barnett  v.  Pratt,  37  Neb.  352, 
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65  N.  W.  1050;  Beiner  ▼.  Crawford,  23 
Wash.  669,  83  Am.  St  Rep.  848,  63  Pac. 
516;  Sutton  y.  Weber,  127  Iowa,  361,  101 
N.  W.  776;  Oakland  Cemetery  Asflo.  t. 
LakiiM,  126  Iowa,  121,  101  N.  W.  778,  3 
Aon.  Cas.  669;  Qolden  ▼.  Meier,  129  Wis. 
14,  116  Am.  St.  Bep.  936,  101  N.  W.  27; 
Holmes  ▼.  First  Nat.  Bank,  38  Neb.  326, 
41  Am.  St.  Bep.  733,  66  N.  W.  1011;  Jas- 
per ▼.  Carrie,  69  Neb.  4,  94  N.  W.  995. 

It  would  be  a  fraud  to  allow  a  party  who 
induced  another  to  sign  a  contract  for  a 
certain  purpose,  to  insist  on  the  contract 
as  written,  when  it  was  not  intended  to  be 
of  binding  force. 

Miller  v.  Henderson,  10  Serg.  k  B.  290; 
Gandy  v.  Weckerly,  18  L.B.A.(N.S.)  434, 
note,  220  Pa.  285,  123  Am.  St.  Bep.  691, 
60  Ati.  868;  Ferguson  v.  Bafferty,  128  Pa. 
337,  6  Ii.R.A.  33,  18  Atl.  484. 

A  contract  will  be  treated  as  abandoned 
where  the  acts  of  one  party,  inconsistent 
with  its  existence,  are  acquiesced  in  by  the 
other. 

Hall  ▼.  Eceles,  46  Neb.  880,  66  N.  W 
1058;  Scholts  V.  Hastings  Lodge,  90  Neb. 
454,  133  N.  W.  846;  Herpolshelmer  v. 
Christopher,  74  Neb.  362,  9  L.B.A.(N.S.) 
1127,  107  N.  W.  382,  111  N.  W.  359,  14 
Ann.  Cas.  399. 

Subsequent  agreement  or  modification  of 
a  written  instrument  may  be  proved  by 
parol  testimony. 

Hurlbnrt  v.  Dusenbery,  26  Colo.  240,  67 
Pac.  860;  Morrissey  v.  Schindler,  18  Neb. 
672,  26  N.  W.  476;  Delan^  v.  linder,  22 
Neb.  274,  34  N.  W.  630;  Sutton  v.  Weber, 
m  Iowa,  361,  101  N.  W.  776. 

Messra.  Smyth*  SmJtb,  A  SdiaU  for  ap- 
peU( 


Morrissey,  Ch.  J.,  deliTered  the  opinion 
of  the  court: 

Amos  Snyder,  Matt  Malone,  and  Samuel 
J.  Coffman  owned  all  of  the  capital  stock 
in  a  corporation  eaUed  the  Snyder-Malone- 
Coffman  Company,  which  was  doing  a  live 
stock  conunission  business  in  South  Omaha. 
Daring  the  fall  of  1912,  slight  differences 
as  to  the  conduct  of  the  business  arose,  and 
December  12th  the  following  writing  was 
drawn  up  and  signed  by  the  parties: 

South  Omaha,  Neb.,  Dec.  12,  1912. 
We,  Amos  Snyder,  and  S.  J.  Coffman, 
have  this  day  sold  our  interest  in  the  Sny- 
der-Malone-Coffman  Company  to  Matt  Ma- 
lone.  The  said  Amos  Snyder  to  receive 
11,500  for  his  interest,  and  said  S.  J.  Coff- 
man is  to  receive  $1,000  for  his  interest, 
•ad  said  business  is  to  be  turned  over  to 
Matt  Malone  on  December  31st,  at  6  o'clock 
P.  M.,  and  all  bills  to  be  paid  up  to  that 
time,  that  is,  owed  by  the  firm  of  Snyder- 
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Malone^Coffman  Company,  and  after  the 
bills  are  all  paid,  each  Snyder  and  Coffman 
can  draw  out  the  balance  they  have  to  their 
credit.  Amos  Snyder  has  received  on  this 
contract  $200,  two  hundred  dollars,  and  S. 
J.  Coffman  has  received  $100,  one  hundred 
dollars.  This  contract  made  and  signed  by 
Amos  Snyder,  S.  J.  Coffman,  and  Matt  Ma- 
lone, this  12th  day  of  December,  1912. 

Amos  Snyder. 

S.  J.  Coffman. 

Matt  Malone. 

December  31,  1912,  Snyder  delivered  his 
stock,  tendered  his  resignation  as  president 
of  the  corporation,  and  received  from  Ma- 
lone the  balance  due.  Four  or  five  days 
thereafter,  the  articles  of  incorporation  were 
redrafted  and  Coffman  and  Malone  signed 
the  same.  Coffman  made  no  assignment  of 
his  stock,  and  neither  made  nor  tendered 
his  resignation  as  an  officer  of  the  corpora- 
tion until  January  15,  1913,  when  he  made 
an  assignment  of  his  stock  and  tendered 
the  same,  together  with  his  resignation,  to 
Malone,  and  demanded  the  amount  stipu- 
lated in  this  writing.  Malone  refused  to 
receive  tlie  stock  or  resignation  or  to  pay 
over  the  money,  and  Coffman  brought  suit 
upon  the  contract.  Malone  by  answer  al- 
lied thai  the  writing  was  executed  for  the 
sole  purpose  of  purchasing  the  interest  of 
Amos  Snyder,  but  it  was  drawn  in  the  form 
set  out  because  they  wanted  Snyder  to  be- 
lieve that  Coffman  was  also  retiring  from 
the  business;  that  there  was  a  contem- 
poraneous oral  agreement  between  him  and 
Coffman  that,  as  between  them,  it  was  not 
to  be  performed;  that  there  was  no  de- 
livery of  the  writing  to  Coffman,  and  that 
the  check  which  was  delivered  was  not  to 
be  cashed,  but  was  to  be  returned  again  by 
Coffman  to  Malone.  There  is  an  allega- 
tion, also,  that  after  Snyder  retired  from 
the  business,  and  after  the  expiration  of 
the  time  fixed  by  this  writing  for  the  trans- 
fer of  Coffman's  stock,  Coffman  participated 
in  the  election  of  himself  as  secretary  of 
the  company,  and  that  he  continued  to  act 
for  and  in  behalf  of  the  company  until 
January  16,  1913;  that  under  their  oral 
agreement  Malone  was  to  transfer  certain 
of  Snyder's  shares  of  stock  to  Coffman, 
which  Malone  was  ready  and  willing  to  do, 
but  Coffman  did  not  have  the  money  to 
pay  therefor,  and  upon  Malone's  refusal  to 
accept  Coffman's  note  in  lieu  of  cash,  Coff- 
man attempted  to  repudiate  the  oral  agree- 
ment and  to  enforce  this  writing.  A  jury 
was  waived  and  the  cause  tried  to  the 
court.  Oral  testimony  was  admitted  in 
support  of  the  allegations  of  the  answer. 
But  at  the  conclusion  of  the  trial,  on  mo- 
tion of  the  plaintiff,  the  court  struck  from 
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the  record  the  testimony  which  had  been 
received  in  proof  of  the  oral  agreement,  and 
entered  judgment  for  plaintiff  for  the 
amount  due  under  the  writing. 

There  are  three  assignments  of  error; 
but,  as  the  one  directed  against  the  ruling 
of  the  court  in  striking  this  evidence  goes 
to  the  merits  of  the  whole  controversy,  it 
is  tlie  only  one  we  will  consider.  If  the 
ruling  in  that  regard  is  correct,  the  judg- 
ment is  warranted  by  the  pleadings  and 
the  proof.  No  doubt  the  court  relied  upon 
the  goneral  rule  laid  down  in  Mattison  v. 
Chicago,  R.  I.  &  P.  R.  Co.  42  Neb.  545,  60 
N.  W.  925,  and  quoted  as  authority  in 
Nebraska  Land  &  Feeding  Co.  v.  Trauer* 
man,  70  Neb.  795,  98  N.  W.  37,  wherein  it 
is  held:  "Parol  evidence  is  incompetent  to 
prove  a  contemporaneous  oral  agreement  by 
which  it  is  sought  to  change  or  alter  the 
terms  of  a  written  contract,  and  the  result 
of  which  would  be  to  change  the  effect  of 
the  written  contract  in  a  material  portion 
and  to  insert  or  read  into  it  a  condition  or 
reservation  not  contained  in  it,  or  implied 
by  its  terms," — ^while  the  appellant  con- 
tends that  the  rule  invoked  does  not  ap- 
ply, and  that  a  party  who  has  been  induced 
to  sign  a  written  contract  for  a  certain 
purpose  is  entitled  to  offer  oral  testi- 
mony, not  for  the  purpose  of  varying  its 
terms,  but  for  the  purpose  of  showing  that 
it  was  never  intended  to  be  a  contract,  or 
to  be  of  binding  force  between  the  parties. 
It  is  not  contended  that  the  contract  is 
ambiguous  or  incomplete,  but  that  plaintiff 
and  defendant  were  working  together  for 
a  common  purpose;  that  in  furtherance  of 
this  common  purpose  it  was  executed  in  its 
present  form;  that  they  were  not  dealing 
one  with  the  other,  but  were  jointly  deal- 
ing with  Snyder;  that  in  the  very  nature 
of  things  the  writing  could  not  contain  the 
agreement  between  Coffman  and  Malone  be- 
cause that  would  defeat  its  purpose.  If 
there  was  no  intention  on  the  part  of 
either  party  to  observe  the  terms  of  this 
writing,  as  between  them,  this  writing  was 
not  the  contract.  This  evidence  was  not 
offered  with  the  view  of  contradicting,  vary- 
ing, or  explaining  the  language  employed 
in  the  written  instrument,  but  to  estab- 
lish a  fact  or  circumstance  collateral  to 
the  original  writing,  which  would  control 
its  effect  or  operation  as  a  binding  engage- 
ment. On  either  theory  the  writing  is  pre- 
cisely what  both  parties  intended  it  to  be. 
If  there  was  an  express  agreement  between 
Coffman  and  Malone  that  it  was  not  to  be 
carried  out,  Malone  in  signing  was  acting 
not  alone  for  himself,  but  aiso  for  the 
plaintiff,  and  in  that  event,  it  never  beoaxtte 
a  binding  obligation. 

"The  existence  of  a  written  contract  or 
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instrument,  duly  executed  between  the  par- 
ties to  an  action  and  delivered,  does  not 
prevent  the  party  apparently  bound  there- 
by irom  pleading  and  proving  that  contem- 
poraneously with  the  execution  and  deliv- 
ery of  such  contract  or  instrument  the 
parties  had  entered  into  a  distinct  oral 
agreement  wliich  constitutes  a  condition  on 
which  the  performance  of  the  written  con- 
tract or  agreement  is  to  depend."  Norman 
V.  Waite,  30  Neb.  302,  46  N.  W.  630. 

In  Barnett  v.  Pratt,  37  Neb.  349,  56  N. 
W.  1050,  in  discussing  a  somewhat  similar 
question,  the  court  said:  "It  is  settled  by 
a  considerable  line  of  authority  that,  where 
the  execution  of  a  written  agreement  has 
been  induced  upon  the  faith  of  an  oral 
stipulation  made  at  tlie  time,  but  omitted 
from  the  written  agreement,  though  not  by 
accident  or  mistake,  parol  evidence  of  the 
oral  stipulation  is  admissible,  although  it 
may  add  to  or  contradict  the  terms  of  the 
written  instrument." 

The  doctrine  laid  down  in  Norman  ▼. 
Waite,  supra,  has  been  reiterated  in  Davis 
V.  Sterns,  85  Neb.  123,  122  N.  W.  672; 
First  Nat.  Bank  v.  Burney,  91  Neb.  269, 
136  N.  W.  37,  and  Exchange  Bank  v.  Clay 
Center  State  Bank,  91  Neb.  836,  137  N.  W. 
845,  and  is  the  settled  rule  in  this  state. 
This  evidence  having  been  erroneously 
stricken  from  the  record,  it  follows  that 
the  judgment  of  the  District  Court  must  be 
reversed  and  the  cause  remanded. 

Fawcett  and  Hainer,  JJ.,  not  sitting. 

Rose,  J.,  concurring: 

The  question  presented  by  the  record 
seems  to  be:  Is  parol  evidence  admissible 
to  show  that  the  parties  to  the  suit  had 
mutually  agreed  that  a  written  contract 
which  plaintiff  is  seeking  to  enforce  was 
never  to  be  performed,  but  was  a  mere 
sham,  executed  for  the  purpose  of  influenc- 
ing the  conduct  of  a  third  person?  The 
question  is  a  sensitive  one,  because  an  error 
in  its  solution  may  result  either  in  a  de- 
parture from  the  rule  which  forbida  tlie 
use  of  parol  evidence  to  vary  a  written  in- 
strument, or  in  rewarding  a  wrong  by 
closing  the  door  to  judicial  scrutiny.  Tlie 
supreme  court  of  Vermont  has  answered  the 
question  in  the  negative.  Conner  v.  Car- 
penter, 28  Vt.  237;  Grand  Isle  t.  Kinney, 
70  Vt.  381,  41  Ati.  130.  The  better  reason- 
ing, however j  and  the  weight  of  authority, 
seem  to  be  to  the  contrary.  In  4  Wigmore 
on  Evid^ice,  §  2406,  it  is  said:  "Conduct 
which  is  to  be  given  legal  effects  must  be 
jural  in  its  subject;  .  .  .  i.  e.,  must 
concern  legal  relations,  not  relations  of 
friendship  or  other  nonlegal  relations. 
.    .     .    In   all    such   cases,    therefore^   the 
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conduct  18  legally  ineffectire^  or  void.  In 
the  traditional  phraseology  of  the  parol 
evidence  nile»  then,  it  may  always  be  shown 
that  the  transaction  was  understood  by 
the  parties  not  to  have  legal  effect.  Ordi- 
narily, the  bearing  of  this  principle  is  plain 
enoiigh  on  the  circumstances.  It  has  been 
judicially  applied  to  household  services 
rendered  by  a  member  of  the  family,  and  to 
a  writing  representing  merely  a  family  un- 
derstanding. It  is,  of  course,  also  appli< 
cable  to  the  signature  of  an  attesting  wit- 
ness. When  the  document  is  to  serve  the 
purpose  of  a  mere  sham,  this  principle  in 
strictness  exonerates  the  makers;  but  a 
just  policy  would  seem  to  concede  this  only 
when  the  pretense  is  a  morally  justifiable 
one  (as,  to  calm  a  lunatic  or  to  console  a 
dying  person),  and  not  when  it  is  morally 
beyond  sanction." 

In  Southern  Street  Hallway  Advertising 
Co.  V.  Metropole  Shoe  Mfg.  Co.  91  Md.  61, 
46  Atl.  513,  a  suit  upon  an  advertising  con- 
tract, defendant  pleaded  that  the  ''paper 
writing  was  not  intended  to  create,  and  did 
not  create,  any  legal  relationship  whatso- 
ever; that  said  paper  was  signed  by  the 
defendant  upon  the  request  of  the  plaintiff's 
agent,  in  order  that  the  plaintiff  or  its 
agents  might  show  the  same  to  other  per- 
sons dealing  with  the  plaintiff,  in  order 
to  induce  such  other  persons  to  pay  the 
rates  for  advertising  mentioned  in  the  con- 
tract, and  that  it  was  distinctly  imderstood 
that  the  pi^er  writing  was  not  a  contract 
between  the  parties  thereto,  and  that  the 
bringing  of  a  suit  thereon  is  a  fraud  upon 
the  defendant." 

'  The  court  said:  "The  rule  against  parol 
evidence  to  vary  or  contradict  the  terms  of 
an  agreement  in  writing  is  well  settied  by 
the  courts.  It  is  earnestly  insisted  upon 
the  part  of  the  appellee  that  this  rule  has 
no  application  to  this  case,  because  the 
testimony  was  offered  not  for  the  purpose 
of  varying  or  contradicting  the  contract, 
but  to  show  that  the  parties  to  the  writ- 
ing never  intended  it  to  be  a  contract  or 
as  the  binding  record  of  a  contract.  We 
think  the  court  below  was  right  in  admit- 
ting the  evidence.  .  .  .  We  come  then 
to  the  evidence  as  set  forth  in  the  bills  of 
exception,  and  we  think  it  is  clear  that  it 
was  competent  for  the  purposes  offered, 
that  is,  not  to  vary  or  contradict  the  terms 
of  the  written  instrument  by  parol,  but  to 
show  that  such  contract  had  no  force, 
ei&cacy,  or  effect,  because  it  was  not  in- 
tended to  operate  as  the  record  of  a  bind- 
ing contract  between  the  parties.'* 

In  Colonial  Park  Estates  v.  Massart,  112 
Md.  648,  77  Atl.  275,  the  court  approved 
and  followed  the  preceding  case,  saying: 
"Although  parol  evidence  is  inadmissible  to 
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vary  or  contradict  the  terms  of  a  written 
agreement,  it  is  well  settled  that  such  evi- 
dence is  admissible  to  show  that  a  par- 
ticular written  paper  Vas  never  intended 
as  a  contract  or  as  tiie  binding  record  of  a 
contract  between  the  parties.'  And  this 
has  been  held  to  be  true  even  though  the 
paper  writing  in  question  be  in  the  form  of 
a  contract  and  bear  the  signatures  of  tho^o 
named  in  it  as  the  contracting  parties.  We 
distinctly  held  this  to  be  the  law  upon  the 
autliority  of  many  cases,  both  English  and 
American,  cited  by  us  in  Southern  Street 
Railway  Advertising  Co.  v.  Metropole  Shoe 
Mfg.  Co.  supra.  The  Supreme  Court  of  the 
United  States  in  Burke  v.  Dulaney,  153  U. 
S.  228,  38  L.  ed.  608,  14  Sup.  Ct.  Rep.  816, 
upon  a  review  of  the  cases  upon  this  sub- 
ject, reached  the  conclusion  there  stated  in 
its  opinion,  that  'the  rule  that  excludes 
parol  evidence  in  contradiction  of  a  written 
agreement  presupposes  the  existence  in  fact 
of  such  an  agreement  at  the  time  the  suit  is 
brought.  But  the  rule  has  no  application  if 
the  writing  was  not  delivered  as  a  present 
contract,  and  parol  evidence  was  admissible 
to  show  that  there  never  was  any  concluded 
binding  contract  entitling  the  party  who 
claimed  the  benefit  of  it  to  enforce  its 
stipulations.' "  See  also  Birely  v.  Dodson, 
107  Md.  229,  68  Atl.  488. 

In  Humphrey  v.  Timken  Carriage  Co. 
12  Okla.  413,  75  Pac.  528,  ''the  defendant 
offered  evidence  to  show  that  the  order  for 
the  goods,  which  is  made  the  basis  of  plain- 
tiff's action,  was  given  at  the  solicitation 
of  the  plaintiff's  agent,  Slusser,  who  repre- 
sented that  he  had  sold  a  carload  of  goods 
to  B.  F.  Berkey,  but  that  Berkey  was  in- 
volved financially,  and  it  was  feared  that 
a  shipment  to  Berkey  would  involve  the 
Timken  Carriage  Company  with  other  cred- 
itors; that  if  he,  Humphrey,  would  sign 
the  order  for  the  goods,  he  would  not  be 
held  liable  for  them;  that  it  would  be  used 
only  for  the  specific  purpose  of  enabling 
the  Timken  Carriage  Company  to  sell  and 
ship  goods  to  Berkey  without  danger  of 
having  them  attached  by  other  creditors; 
and  that  the  order  was  signed  lor  this  and 
for  no  other  purpose." 

The  court  sustained  the  defense,  saying: 
"Admitting  that  the  order  so  signed  was 
a  contract  in  writing,  was  it  not  competent 
to  prove  that  it  was  not  intended  as  such, 
and  was  in  fact  executed  and  delivered  for 
an  entirely  different  and  specific  purpose? 
Under  the  law  as  generally  accepted  and 
enforced  in  this  country,  parol  evidence  is 
not  competent  to  change  or  vary  a  written 
agreement;  but  when  does  a  writing  become 
an  agreement?  Certainly  not  until  it  is 
assented  to  in  the  sense  that  its  tenor  pur- 
ports.    As  between  the  parties,  a  written 
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instrument  which  is  understood  to  have  a 
particular  import  and  meaning  cannot,  by 
one  of  the  parties  thereto,  without  the 
knowledge  or  consent  of  the  other,  be  so 
diverted  from  the  purpose  of  its  execution 
as  to  fix  other  and  new  liabilities  not  con- 
templated when  made.  Such  a  eonstnic- 
tion  of  the  law  wholly  destroys  the  defini- 
tion which  time-honored  customs  and  rules 
have  given  to  contracts,  to  wit,  that  two 
minds  must  meet  and  consent/' 

In  Grierson  v.  Mason,  60  N.  Y.  394,  de- 
fendant offered  proof  that  a  contract  re- 
lied upon  by  plaintiff  was  not  int^ided  to 
be  a  contract  between  the  pariies,  but  was 
executed  to  enable  defendant  to  procure 
advances  upon  goods,  and  that  the  contract 
was  delivered  to  the  parties  making  the 
advances.  The  court  said:  "The  object  of 
the  testimony  was  to  show  that  the  instru- 
ment was  executed  for  a  specific  purpose, 
and  that  purpose,  being  accomplished,  was 
of  no  effect  in  changing  the  contract  pre- 
viously made  with  the  defendant.  I  think 
that  it  was  competent  evidence  for  this  pur- 
pose. The  defendant  had  made  out  a  con- 
tract. The  plaintiff  proved  an  instrument 
which  altered  the  contract,  and  the  de- 
fendant had  a  right  to  prove  that  the  in- 
strument introduced  was  not  intended  as  an 
alteration  of  the  contract,  but  with  a  view 
of  accomplishing  a  particular  purpose. 
Such  evidence  was  not  given  to  change  the 
written  contract  by  parol,  but  to  establish 
that  such  contract  had  no  force,  efficacy,  or 
effect;  that  it  was  not  intended  to  be  a 
contract,  but  merely  a  writing  to  be  used 
in  inducing  Woods  to  make  advancements 
upon  the  goods.  This  is  in  avoidance  of 
the  instrument,  and  not  to  change  it,  and 
I  do  not  see  why  the  testimony  was  not 
as  competent  in  this  case  as  it  would  be  to 
show  that  a  written  instrument  was  ob- 
tained fraudulently,  by  duress,  or  in  an  im- 
proper manner.  Such  evidence  does  not 
come  within  the  ordinary  rule  of  intro- 
ducing parol  evidence  to  contradict  written 
testimony,  but  tends  to  explain  the  cir- 
cumstances under  which  such  an  instrument 
was  executed  and  delivered,  or  to  show  that 
it  was  canceled  or  surrendered." 

In  Oak  Ridge  Co.  v.  Toole,  82  N.  J.  Eq. 
541,  88  Atl.  827,  the  defendant  to  the  bill 
in  equity  answered  that  the  contract  to 
purchase  the  lands  was  entered  into  mere- 
ly for  "selling  purposes."  The  court  said: 
"He  rests  his  defense  upon  the  ground  that 
the  agreement,  while  signed  by  his  client, 
was  to  have  no  binding  effect  upon  him.  I 
think  his  position  is  well  taken,  and  I  agree 
with  his  view  of  the  case.  In  O'Brien  v. 
Paterson  Brewing  &  Malting  Co.  69  N.  J. 
Eq.  117,  61  Atl.  437,  practically  all  the 
questions  involved  in  this  issue  are  thor- 
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oughly  and  exhaustively  discussed  by  the 
learned  vice  chancellor.  This  ease,  it  seems 
to  me,  establishes  the  rule  that  if  the  par- 
ties to  an  agreement  stipulated  at  the  time 
that  it  was  made  that  it  was  to  have  no 
binding  effect  upon  them,  then,  notwith- 
standing their  execution  of  the  agreement^ 
such  a  contract  is  of  no  force  and  effect  at 
law  or  in  equity.  The  rule,  now  so  well 
established  in  equity,  admitting  parol  evi- 
dence to  show  for  what  purpose  the  written 
agreement  was  executed,  was  properly  in- 
voked by  the  defendant.  The  evidence 
leaves  no  doubt  in  the  court's  mind  that  in 
this  issue  the  agreement  between  the  com- 
plainant and  the  defendant  was  made  for 
the  purpose  as  stated  by  the  latter  and  his 
witnesses.  It  is  inequitable  and  unjust, 
therefore,  for  the  complainant  to  enforce 
the  agreement  of  April  13th." 

Western  Mfg.  Co.  v.  Rogers,  54  Neb.  456, 
74  N.  W.  849,  appears  to  hold  that  the  evi- 
dence is  inadmissible,  but  is  distinguish- 
able. This  case  is  cited  and  followed  in 
State  Bank  v.  Belk,  56  Neb.  710,  77  N.  W. 
58,  where  Burke  v.  Dulaney,  supra,  quoted 
in  the  Maryland  decisions,  is  distinguished 
on  the  ground  that  there  "never  was  any 
complete,  final  delivery  of  the  writing  as 
the  promissory  note  of  the  makers,  payable 
at  all  events  and  according  to  its  terms." 

The  distinction  between  the  Nebraska 
cases  cited  and  the  present  case  is  pointed 
out  in  4  Wigmore  on  Evidence,  §  2436, 
where  it  is  said:  "An  extrinsic  agreement, 
providing  a  condition  qualifying  the  opera- 
tion of  a  written  obligation  is,  of  cours«^, 
equally  ineffective;  .for  an  obligation  abso- 
lute is  plainly  exclusive  of  a  condition.  So 
far  as  the  present  principle  is  concerned, 
there  is  no  doubt.  But  by  the  general  prin- 
ciple of  delivery  (ante,  §  2410),  no  con- 
duct becomes  effective  as  a  legal  act  if  its 
consummation  is  suspended  until  the  hap- 
pening of  a  condition  precedent;  and  hence 
such  a  condition  precedent  to  the  existence 
of  the  obligation  may  always  be  established^ 
and  has  the  effect  of  destroying  the  appar* 
ent  obligation  of  the  writing  embodying  the 
draft  of  the  act.  The  difficulty  is  to  dis- 
tinguish whether,  in  a  given  case,  the  con- 
dition is  such  a  precedent  one,  or  whether 
it  is  a  subsequent  one,  such  as  the  present 
principle  forbids  recognizing.  Here  some 
subtlety  of  construction  may  be  required." 

In  a  note  the  author  says:  "Sometimes 
the  illustrations  of  this  principle,  that  a 
transacti<m  which  is  a  sham  is  without 
the  scope  of  legal  acts,  are  hard  to  dis- 
tinguish from  those  cases  where  the  trans- 
action is  in  substance  a  legal  one,  but  the 
understanding  is  that  it  shall  be  merely 
nominal;  here,  in  effect,  one  party  agrees  to 
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hold   the  other   party  harmless^   and   this 

involves  rather  the  rule  about  varying  a 

document's  terms."    4  Wigmore,  £v.  §  2406. 

The  opinion  delivered  by  the  Chief  Jus- 


tice is  supported  by  the  weight  of  author- 
ity, and  is  in  harmony  with  the  holding  in 
Davis  v.  Stems,  85  Neb.  121,  122  N.  W. 
672.    I  therefore  concur. 


Annotafioii — Competency  of  parol  evidence  to  show  that  a  writing  was 
not  kitended  to  create  legal  relations,  but  was  executed  as  a  sham* 


Evidence  tending  to  show  that  a 
writing  was  not  intended  to  effect  or 
create  l^al  relations,  but  was  executed 
as  a  sham,  shades  almost  imperceptibly 
into  evidence  of  other  character;  for 
example,  evidence  that  a  written  agree- 
ment was  delivered  upon  condition,^  or 
with  the  understanding  that  the  obligor 
was  not  to  be  held  liable.'  The  latter 
situation  appears  very  frequently  in 
eases  involving  promissory  notes,  a  note 
being  given  with  the  understanding  that 
the  maker  or  indorser  is  not  to  be  held 
liable   thereon.    Again    a   writing   may 


be  executed  with  the  understanding  that 
it  does  not  embody  the  final  agreement,' 
but  is  to  be  rewritten,  or  is  to  be  de- 
livered up,  if  not  satisfactory  to  one 
of  the  parties  upon  rereading.  Parol 
evidence  of  such  fact  bears  some  re- 
semblance to  the  evidence  considered 
herein.  It  may  be  sought  to  show  by 
parol  evidence  that  a  writing  which  pur- 
ports to  be  a  contract  was  not  so  in- 
tended, but  was  intended  as  a  receipt 
or  evidence  of  an  advancement.^  The 
questions  connected  with  the  admissibil- 
ity of  parol  evidence  of  such  facts  have 


iThe  admissibility  of  parol  evidence  to 
show  that  a  bill  or  note  was  delivered  upon 
condition  is  discussed  in  Beach  v.  Nevins, 
18  LJIA.(N.8.)  288. 

As  to  the  admissibility  of  parol  evidence 
that  a  written  instrument  for  the  payment 
of  money  was  executed  in  reliance  upon  a 
parol  promise  that  payment  was  subject  to 
a  condition  not  incorporated  therein,  see 
note  to  Gandy  v.  Weckerly,  18  LJl.A.(N.S.) 
434. 

>The  difficulty  of  distinguishing  is  illus- 
trated in  the  case  of  Humphrey  v.  Timken 
Carriage  Co.  (1904)  12  Okla.  418,  76  Pac. 
628,  where  parol  evidence  was  admitted  in 
an  action  upon  a  writing  to  show  circum- 
stances which  are  set  forth  in  the  opinion 
in  Ck)FrMAN  V.  Malonb,  ante,  258.  After 
citing  a  number  of  authorities,  the  court 
conehides:  "From  these  authorities  it 
would  seem  clear  that  Humphrey  had  a 
right  to  show  that  the  order  was  not  given 
as  a  purchase  or  proposal  for  a  purchase, 
but  for  the  purpose  stated."  The  situ- 
ation presented  in  Humphrey  v.  Timken 
Carriage  Co.  is  practicallv  the  same  as  that 
presented  in  a  case  in  wnich  a  person  signs 
a  note  or  other  contract  upon  the  promise 
of  the  obligee  that  he  shall  not  be  holden 
thereon. 

iOf  this  class  is  Colonial  Park  Estates 
V.  Maseart  (1910)  112  Md.  648,  77  Atl.  276, 
in  which  an  informal  writing  signed  by  a 
purchaser  of  land  was  held  not  to  be  a  bind- 
ing memorandum  of  a  contract  of  sale, 
where  the  purchaser  was  shown  a  form  of 
contract  required  by  the  vendor,  and  it  was 
the  understanding  of  the  parties  that  a 
contract  upon  the  same  terms  was  to  be 
furnished  him  for  execution  on  the  follow- 
ing day.  See  citation  from  the  opinion  in 
this  case  in  the  opinion  in  Coffmak  v.  Ma- 

LONIL 

4  The    following    cases     illustrate    this 
class; 
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A  note  and  receipt  given  by  a  remainder- 
man to  the  life  tenant,  who  is  the  mother 
of  the  remainderman,  to  evidence  an  ad- 
vancement on  his  interest  in  the  estate, 
with  no  intention  of  ever  calling  on  the 
remainderman  to  refund  the  same  or  any 
part  thereof,  but  with  the  understanding 
and  agreement  that  the  same  ahould  be 
an  advancement,  as  before  stated,  do  not 
create  a  valid  obligation,  and  the  facts  may 
be  shown  by  parol  in  an  attempt  to  enforee 
it.    Norman  v.  Norman  (1868)  11  Ind.  288. 

Brook  V.  Latimer  (1890)  44  Kan.  431, 
11  L.R.A.  806,  21  Am.  8t.  Rep.  292,  24  Pac. 
946  (note  intended  as  evidence  of  an  ad- 
vancement). 

Parol  evidence  n  admissible  in  an  action 
on  a  writing  to  show  that  it  was  given  by 
a  bankrupt  for  the  purpose  of  enabling  the 
creditor  to  prove  his  debt  in  bankruptcy, 
and  not  as  an  acknowledgment  of  the  debt. 
Atwood  V.  Gillett  (1846)  2  Dougl.  (Mich.) 
206. 

In  an  action  on  a  promissory  note  it  is 
competent  for  the  maker  to  show  that  it 
was  given  for  the  purpose  of  showing  the 
interest  of  the  payee  in  a  joint  purchase 
of  land  and  personal  property  by  the  maker 
and  payee.  Davis  v.  Sterns  (1909)  86  Neb. 
121,  122  N.  W.  672.  This  case  was  dis- 
tinguished from  State  Bank  v.  Belk  (1898) 
66  Neb.  710,  77  N.  W.  68,  where  parol  evi- 
dence was  held  incompetent  in  an  action 
on  a  note  to  show  the  purpose  for  which 
it  was  given,  on  the  theory  that  in  that 
case  the  note  sued  on  in  direct  terms  stated 
the  purpose  and  the  consideration  for  which 
it  was  given,  an  element  that  was  lacking 
in  the  note  sued  on  in  the  Davis  Case.  The 
note  involved  in  Western  Mfg.  Co.  v.  Rog- 
ers (1898)  64  Neb.  466,  74  N.  W.  849, 
where  parol  evidence  was  held  inadmissible, 
also  stated  the  purpose  for  which  the  note 
was  given. 
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been  excluded,  and  the  note  has  been 
confined  to  the  subject  indicated;  i.  e., 
the  admissibility  of  evidence  to  show 
that  a  writing  was  intended  as  a  sham 
and  was  not  intended  to  create  l^al 
relations.* 

The  majority  of  decisions  passing 
upon  the  point  under  annotation  hold 
that  parol  evidence  is  admissible  to 
show  that  the  writing  was  not  intended 
to  create  any  legal  obligation,  but  was 
executed  as  a  sham.^  In  the  case  of 
CoFFMAK  V.  Maloke,  ante,  258,  there  was 
no  oral  agreement  between  the  parties 
relating  to  a  sale  of  the  stock,  the  only 
oral  agreement  being  that  tl^  writing 


should  not  be  binding^  But  the  rule 
has  been  applied,  and  parol  evidence 
held  admissible  to  show  that  the  writ- 
ing was  a  sham,  and  not  intended  to 
create  legal  relations,  where  the  writing 
relates  to  the  same  subject  matter  as 
an  oral  agreement  admitted  to  exist  be- 
tween the  parties,  but  fixes  different 
terms.  Such  evidence  does  not  contra- 
dict or  vary  the  terms  of  the  written 
contract  so  as  to  be  objectionable  under 
the  parol  evidence  rule.  This  is  true 
whether  the  action  is  on  the  writing  and 
the  parol  evidence  is  offered  as  a  de- 
fense,' or  whether  the  action  is  upon  the 
oral  agreement  and  the  parol  evidence  is 


8  As  to  the  applicability  of  the  rule  ex- 
cluding parol  evidence  to  vary  a  written 
contract  in  favor  of  or  against  a  stranger 
to  the  contract,  see  note  in  L.R.A.1916A, 
592. 

See  notes  to  Galena  Nat.  Bank  v.  Rip- 
ley, 26  L.R,A.(N.S.)  993;  Lyons  v.  Benney, 
34  L.R.A.(N.S.)  105,  and  Skagit  State  Bank 
V.  Moody,  L.R.A.1916A,  1216,  as  to  the  va- 
lidity of  obligations  given  a  bank  as  af- 
fected by  concealment  of  illegal  transac- 
tions. 

8  Cases  cited  in  notes  7-12,  infra. 

A  written  agreement  between  husband 
and  wife  that  the  wife's  lands  may  be  sold 
and  the  proceeds  paid  to  trustees  upon  cer- 
tain trusts  may  be  shown  to  have  been 
executed  with  the  understanding  that  it 
was  not  legally  binding  and  that  it  was 
nothing  more  than  a  moral  or  honorary  ob- 
ligation. Earle  v.  Rice  (1892)  111  Mass. 
17.  It  was  accordingly  held  that  the  wife 
had  done  nothing  to  affect  her  rights  in 
the  lands,  and  therefore  was  entitled  to  tlie 
proceeds  in  the  hands  of*  the  trustees. 

It  may  be  shown  by  parol  that  a  writ- 
ing purporting  to  be  a  will  was  executed  a^ 
a  fake,  by  the  testator  named  therein,  for 
the  purj)ose  of  influencing  the  action  of  a 
legatee.  Fleming  v.  Morrison  (1904)  187 
Mass.  120,  105  Am.  St.  Rep.  386,  72  N.  E. 
499. 

7  In  Hendrickson  v.  Evans  (1855)  25  Pa. 
441,  infra,  there  was  no  other  agreement 
between  the  parties  than  the  written  one 
and  the  oral  one  that  the  written  one  should 
not  be  binding. 

*  In  an  action  on  a  sealed  written  agree- 
ment of  apprenticeship,  the  master  may 
show  that  the  contract  was  never  intended 
to  be  operative,  but  was  executed  only  to 
overcome  certain  objections  of  a  trades 
union.  Robinson  v.  Xessel  (1899)  86  111. 
App.  212.  It  is  accordingly  held  that  the 
master  may  show  that  the  real  contract  be- 
tween the  parties  was  an  oral  contract  and 
that  the  servant  was  paid  in  full  for  all 
services  under  the  oral  contract. 

Parol  evidence  may  be  introduced  in  an 
action  on  a  written  advertising  contract 
to  show  that  the  writing  was  not  intended 
to  create,  and  did  not  create,  any  legal  re- 
lationship whatsoever,  but  was  signed  in 
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order  that  the  advertising  company  or  its 
agents  might  show  the  same  to  otier  per- 
sons dealing  with  it  in  order  to  induce  them 
to  pay  the  rates  for  advertising  men- 
tioned in  the  contract.  Southern  Street 
Railway  Advertising  Co.  v.  Metropole  Shoe 
Mfg.  Co.  (1900)  91  Md.  61,  46  Atl.  513.  A 
stipulation  in  the  written  contract  that  "no 
verbal  conditions  made  by  agents  will  be 
recognized;  every  condition  must  be  speci- 
fied on  the  face  of  the  contract,"  was  held 
not  available  to  the  plaintiff,  since,  the 
contract  being  itself  void  and  nugatory, 
the  provision  can  have  no  effect.  The  real 
agreement  between  the  parties  was  one  up- 
on terms  other  than  those  stated  in  the 
writing. 

So  parol  evidence  may  be  introduced  in 
an  action  on  a  written  contract  for  the  sale 
of  goods,  to  show  that  the  vendor  desired 
a  writing  showing  a  higher  price  than  that 
actually  agreed  upon,  as  he  did  not  wish 
the  trust  from  which  he  purchased  the  goods 
to  know  that  he  was  selling  below  cer- 
tain rates  fixed  by  it,  and  that  he  desired 
a  writing  showing  a  purchase  of  more 
goods  than  were  actually  sold  for  the  pur- 
pose of  swelling  his  apparent  sales.  Birelv 
V.  Dodson  (1908)  107  Md.  229,  68  Atl.  488. 
The  action  in  this  case  was  to  recover  the 
purchase  price  of  goods  sold  and  delivered. 
The  correctness  of  the  plaintiff's  itemized 
account  was  admitted,  but  the  defendant 
claimed  that  it  was  entitled  to  a  rebate 
and  a  discount  upon  the  purchase.  This 
was  denied  by  the  vendor,  who  stood  upon 
the  written  contract.  The  evidence  sought 
to  be  introduced  by  the  purchaser  was  that 
the  actual  contract  between  the  parties 
was  made  by  parol  and  that  subsequently 
the  writing  was  signed  by  them,  but  that 
neither  of  the  parties  intended  it  to  be  the 
real  contract  between  them,  and  that  it  did 
not  in  fact  constitute  the  real  contract, 
but  was  signed  for  the  purposes  stated 
above. 

Parol  evidence  is  admissible  upon  an 
agreement  by  a  vendor  whose  title  to  part 
of  the  land  conveyed  was  defective,  to  per- 
fect the  title  within  a  certain  time  or  buy 
back  the  land  at  a  stated  price,  to  show 
that  the  agi'eement  was  signed  by  the  par- 
ties for   "selling  purposes  only,"*  and  was 
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introduced  by  the  complainant  to  obviate 
the  effect  of  the  writing  introduced  by 
way  of  defense.* 

The  parol  evidence  has  likewise  been 
held  admissible  in  an  action  to  enjoin 
the  enforcement  of  a  written  agree- 
ment.** 

SOy  in  an  action  by  a  grantor  to  can- 
cel a  deed  appearing  of  record  and  pur- 
porting to  have  been  executed  by  the 
plaintiff  to  the  defendant,  conveying  to 
her  certain  lands,  parol  evidence  was 
held  admissible  to  show  that  the  deed 
had  never  been  delivered  by  the  grantor 
and  was  never  intended  to  take  effect, 
but  was  merely  signed,  acknowledged, 
and  read  to  the  defendant  when  she  was 
insane  and  was  laboring  under  the  de- 
lusion that  she  and  her  children  were  to 
be  left  destitute,  in  order  to  allay  her 
fears   and   soothe   her   mind,    and    had 


been  retained  by  plaintiff  until  it  was 
taken  from  his  possession  by  some  other 
person  and  placed  upon  record  without 
his  knowledge  or  consent.** 

In  an  action  ez  delicto  by  a  shipper 
against  a  carrier,  in  which  the  carrier 
pleaded  and  proved  the  existence  of  a 
written  contract  between  the  parties, 
the  shipper  was  held  not  precluded  from 
proving  that  the  shipment  in  question 
was  not  carried  under  the  terms  of  the 
written  contract  introduced  in  evidence, 
but  that  the  mutual  intention  of  the  par- 
ties was  to  treat  the  written  contract 
as  nugatory,  as  a  mere  form  to  justi- 
fy the  carrier  in  carrying  the  shipment 
on  a  fast  train,  which  otherwise  it 
would  not  have  done.  This  being 
proven,  the  written  instrument  was  held 
void  for  want  of  a  consideration.**  The 
shipment  in  question  was  intended  for  a 


not  to  be  enforced  against  the  vendor.  Oak 
Ridge  Co.  v.  Toole  (1913)  82  N.  J.  Eq.  641, 
88  Atl.  827.  Accordingly  specific  perform- 
ance of  the  agreement  was  refused.  The 
court  in  this  case  relied  upon  the  holding 
in  an  earlier  case  In  the  same  jurisdic- 
tion as  to  the  admissibility  of  parol  evi- 
dence that  debt  was  not  to  be  enforced 
except  upon  a  contingrency. 

In  an  action  by  a  firm  against  its  agent 
to  collect  the  proceeds  of  a  sale  claimed 
to  be  due  it,  parol  evidence  is  competent 
to  show  that  a  written  agreement  relied 
upon  by  the  firm  as  evidence  of  the  con- 
tract was  executed  not  as  a  contract  be- 
tween the  parties,  but  at  the  request  of  one 
who  required  it  as  a  condition  of  advan- 
cing money  on  the  goods  to  the  firm,  and 
for  the  sole  purpose  of  inducing  the  ad- 
vancement of  such  money,  and  was  deliv- 
ered to  the  person  making  the  advances. 
Grierson  v.  Mason  (1876)  60  N.  Y.  394.  It 
does  not  appear  that  the  action  was  brought 
upon  the  written  agreement,  but  no  point 
was  made  of  this  in  the  opinion. 

In  the  subsequent  case  of  Nightingale  v. 
J.  H.  &  C.  K.  Eagle  (1010)  141  App.  Div. 
386,  126  N.  Y.  Supp.  339,  Ingraham,  P.  J., 
dispenting  from  the  majority  opinion, 
states  with  reference  to  the  case  of  Grier- 
son V.  Mason,  that  "the  plaintiff  sought  to 
prove  the  contract  by  an  instrument  signed 
by  him  alone,  and  it  was  perfectly  compe- 
tent for  the  defendant,  who  had  not  signed 
the  instrument,  to  prove  that  the  instru- 
ment was  not  a  contract  and  was  never  in- 
tended to  be  such.** 

In  reliance  upon  Grierson  v.  Mason,  it  is 
held  in  O'Leary  v.  McDonough  (1893)  2 
Misc.  219,  23  N.  Y.  Supp.  665,  that  parol 
evidence  is  competent  to  show  that  a  writ- 
ten contract  complete  in  all  its  respects, 
executed  and  delivered  by  the  person  sought 
to  be  charged,  is  not  in  fact  a  contract  be- 
tween the  parties,  and  thereby  an  action 
upon  the  written  contract  can  be  defeated. 

•In  an  action  by  an  employee  for  wages 
according  to  an  oral  agreement,  a  written 
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agreement  introduced  by  the  employer 
limiting  the  wages  to  a  certain  amount  may 
be  shown  by  parol  evidence  to  have  been 
executed  by  the  employee  for  the  purpose 
of  inducing  another  employee  to  sign  a 
contract  thinking  that  the  plaintiff  received 
no  more  than  he.  Nightingale  v.  J.  H.  &  C. 
K.  Eagle  (N,  Y.)  supra.  The  parol  evi- 
dence "showed  that  the  written  contract 
was  executed  some  time  after  the  oral 
agreement  sued  upon,  and  at  the  time  of 
signing  the  writing  the  employee  was  in- 
formed by  the  employer  that  the  writing 
would  have  no  effect  wliatever  on  their 
previous  parol  agreement  by  which  the 
employee  was  guaranteed  a  higher  salary 
than  that  stipulated  in  the  writing. 

Parol  evidence  mav  he  introduced  to  show 
that  a  written  contract  for  the  sale  of  land 
upon  a  stated  consideration  was  executed 
to  avoid  jealousy  on  the  part  of  vendor's 
own  children,  and  thereby  avoid  trouble  to 
himself.  Woodard  v.  Walker  (1916)  — 
Mich.  — ,  168  N.  W.  846.  The  action  in 
this  case  was  by  a  purchaser  to  enforce  an 
oral  agreement  by  the  terms  of  which  the 
land  was  given  to  him  by  the  vendor  in  the 
written  agreement.  The  vendor  relied  upon 
the  written  contract  and  insisted  that  it 
should  prevail  instead  of  the  alleged  oral 
agreement. 

10  Parol  evidence  may  be  introduced  to 
show  that  a  mortgage  was  simply  a  form, 
and  was  executed  to  satisfy  members  of  the 
family  of  the  mortgagee,  who  had  given  the 
land  mortgaged  to  the  mortgagor  for  the 
support  of  the  mortgagee's  sister,  the  moth- 
er of  mortgagor.  Church  v.  Case  (1896)  110 
Mich.  621,  68  N.  W.  424. 

"McCartney  v.  McCartney  (1900)  93 
Tex.  359,  55  S.  W.  310.  There  is  an  obscure 
statement  in  the  opinion  that  indicates  that 
the  grantor  had  the  deed  recorded,  but  this 
is  contradictory  of  other  statements  in  the 
opinion  that  it  was  recorded  without  his 
knowledge  or  consent. 

i«Deierling  v.  Wabash  R.  Co.  (1912)  163 
Mo.  App.  292,  146  S.  W.  814. 
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point  intermediate  between  the  place  of 
shipment  and  the  destination  of  a  fast 
freight  train,  and  was  so  billed  by  the 
railroad  company  and  the  freight  was 
paid  in  accord  with  the  actual  agree- 
ment, but  in  order  to  make  the  ship- 
ment on  the  fast  train  it  had  been  the 
custom  of  the  carrier  to  require  the 
shipper  to  sign  a  written  contract  which 
on  its  face  designated  the  destination 


of  .the  fast  train  as  the  destination  of 
the  shipment. 

On  the  contrary,  it  has  been  held  that 
the  parol  evidence  rule  applies  and  pre- 
vents the  introduction  of  parol  evidence 
in  such  a  situation.^'  The  court  in  one 
case  ^*  makes  the  point  that  the  purpose 
of  the  writing  involved  in  that  case  ''was 
to  deceive  and  potentially  to  defraud/' 
After  referring  to  this  fact,  the  court 


MA  writing  between  a  corporation  and 
an  agent  for  the  sale  of  its  stock  cannot  be 
shown  to  have  been  executed  to  show  the 
other  stock  salesmen  that  the  agent  in 
question  was  drawing  no  more  than  they 
were.  Graham  v.  Savage  (1010)  110  Minn. 
510,  136  Am.  St.  Rep.  527,  126  N.  W.  394, 
19  Ann.  Cas.  1022.  The  employer  intro- 
duced the  writing  in  defense  to  an  action 
for  compensation  according  to  the  oral 
agreement.  This  case  approves  and  follows 
McCormick  Harvesting  Mach.  Co.  v.  Wil- 
son (1888)  39  Minn.  467,  140  N.  W.  671,  in 
which  it  was  held  that  the  parol  evidence 
rule  applies  and  prevents  the  introduction 
of  parol  evidence  to  show  that  notes  that 
had  been  delivered  were  delivered  with  the 
understanding  that  they  should  not  be 
operative.  The  purpose  for  which  the  notes 
involved  in  the  latter  case  were  executed  is 
not  stated.  The  court,  after  referring  to 
the  cases  passing  upon  the  effect  of  deliver- 
ing a  writing  to  become  operative  as  a  con- 
tract only  on  the  happening  of  a  future  con- 
tingent event,  continued:  ''But  we  find  no 
case  holding  such  [parol]  evidence  compe- 
tent to  prove  that  the  delivered  written 
contract  was  to  be  operative  or  inoperative 
at  the  will  of  one  of  the  parties,  or,  where 
nothing  remains  to  its  complete  execution, 
that  the  parties  intended  it  should  not  be 
operative  according  to  its  terms.  In  this 
case  it  is  not  claimed  that  the  notes  were 
not  as  fully  and  completely  executed  as  the 
parties  intended,  or  that  anything  further 
was  required  to  give  them  all  the  operation 
that  they  intended  them  to  have.  All  that 
is  claimed  is  that,  though  the  execution 
was  completed  by  delivery,  the  parties  did 
not  intend  them  to  be  operative  according 
to  their  terms.  A  rule  admitting  oral  evi- 
dence of  such  intention  in  such  cases  would 
go  far  to  undermine  all  written  contracts, 
and  would  be  an  invitation  to  fraud  and 
perjury." 

In  Conner  v.  Carpenter  (1856)  28  Vt 
237,  parol  evidence  waa  held  incompetent  to 
show  that  a  writing  was  agreed  and  under- 
stood to  be  a  sham,  and  was  given  only  to 
keep  off  creditors  of  one  of  the  parties.  In 
this  case  the  plaintiff,  desiring  to  purchase 
a  span  of  mares,  applied  to  the  defendant 
to  sign  a  note  as  his  surety  for  the  pur- 
chase price.  It  was  finally  agreed  between 
the  parties  that  the  plaintiff  should  trans- 
fer to  the  vendor  a  horse  owned  by  him, 
and  the  vendor  should  thereupon  transfer 
the  horse  and  the  span  of  mares  to  the  de- 
fendant, who  thereupon  should  give  his  note 
for  the  purchase  price  and  hold  the  horses 
L.R.A.1917a 


as  security  for  the  payment  by  the  plain- 
tiff to  the  vendor  of  the  note  given  by  the 
defendant.  The  transfers  were  made  as 
agreed,  and  thereupon  the  horse  and  mares 
were  delivered  by  the  defendant  to  the 
plaintiff  and  at  the  same  time  the  plaintiff 
gave  to  the  defendant  the  writing  m  ques- 
tion, showing  that  the  transaction  was  a 
loan  to  the  plaintiff  and  giving  the  plain- 
tiff possession  of  the  horses  so  long  as  the 
defendant  should  see  fit  and  no  longer. 
Subsequently,  the  defendant  took  the  horse 
and  the  action  was  for  trover  to  recover  it. 

An  obligation  entered  into  by  the  resi- 
dents of  the  town  to  pay  a  certain  sum  of 
money  to  the  town  for  the  purpose  of  en- 
abling it  to  enter  into  a  contract  for  the 
construction  of  a  bridge  cannot  be  shown 
by  parol  evidence  to  have  been  given  solely 
to  enable  the  town  to  get  the  necessary  cer- 
tificate of  the  state  engineer,  as  this  is  a 
contradiction  of  the  plain  import  of  the 
instrument.  The  court  concludes:  ''In 
short,  it  is  no  more  than  an  offer  to  show 
that  the.  instrument  was  a  sham  or  a  cun- 
ning device  to  be  used  for  the  sole  purpose 
of  deceiving  the  state  engineer."  Grand  Isle 
v.  Kinney  (1898)  70  Vt.  381,  41  Atl.  130. 

Parol  evidence  cannot  be  introduced  in  an 
action  upon  a  bond  under  seal.,  to  show  that 
those  who  signed  the  agreement  did  so 
merely  for  the  purpose  of  inducing  the  wife 
of  the  obligee  to  join  in  his  deed  to  a  third 
person  on  the  belief  that  the  land  was 
bringing  what  was  indicated  in  the  bond,  to- 
gether with  the  cash  payment,  and  that  at 
the  time  the  agreement  was  entered  into 
the  obligee  expressly  agreed  that  he  would 
not  hold  the  defendant  responsible  on  the 
same,  but  would  deliver  it  up  or  destroy  it 
as  soon  as  the  deed  should  be  signed.  Hen- 
drickson  v.  Evans  (1855)  25  Pa.  441;  Ev- 
ans V.  Dravo  (1854)  24  Pa.  62,  62  Am.  Dec. 
359,  action  on  same  bond.  See  comment 
on  the  first  of  these  cases  supra,  note  7,  and 
see  Phillips  v.  Meily,  infra,  note  15. 

In  Blodgett  v.  Morrill  (1848)  20  Vt.  509, 
one  who  had  signed  a  subscription  contract 
on  an  agreement  that  he  should  never  be 
called  on  to  pay,  but  that  his  signature  was 
wanted  to  influence  others  to  sign,  was  held 
not  to  be  relieved  thereby  upon  an  action 
on  his  contract.  While  the  question  arose 
as  to  the  admissibility  of  evidence  of  this 
agreement,  it  does  not  appear  to  have  been 
argued  upon  the  ground  of  the  parol  evi- 
dence rule,  but  rather  as  one  of  substan- 
tive law. 

H  Graham  v.  Savage  (Blinn.)   supra. 
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eoneludes:  ''We  think  it  is  dear  that 
the  eourt  shoald  not  vary  the  general 
rule  ae  to  the  exclusion  of  evidence  by 
making  an  exception  in  aid  of  such  an 
illegitimate  purpose  and  in  violation  of 
common  honesty."  In  another  case^^ 
in  which  an  action  was  brought  upon 
the  writing  and  in  which  the  defendant 
attempted  to  show  that  the  writing  was 
not  intended  to  operate  as  a  contract, 
the  eoort  stated  that  the  defendant 
alleged  an  equity  which  ought  to  re- 
strain the  action,  but  to  make  it  out  he 
was  obliged  to  show  a  flraudulent  trans^ 
action.  The  maxim  that,  where  the  par- 
ties were  at  equal  fault,  the  condition 
of  the  possessor  or  defendant  is  the  bet- 
ter, was  urged  upon  the  court  as  requir- 
ing the  admission  of  this  evidence  on 
the  part  of  the  defendant,  but  this  was 
answered  by  stating  that  the  defendant, 
in  order  to  make  out  his  defense,  was 
obliged  to  show  the  fraudulent  trans- 
action, and  in  respect  to  that  matter  he 


was  the  aetor;  that  the  maxim  applied 
to  him  in  the  circumstances  of  the  case, 
and  not  to  the  plaintiff  on  the  record. 
While  the  element  of  fraud  is  not  dis- 
cussed in  the  cases  adhering  to  the 
opposite  rule,  the  writing  was  executed 
in  those  cases,  with  but  few  exceptions, 
for  the  purpose  of  influencing  the  act 
of  a  third  person  in  the  same  way  as 
was  true  in  the  cases  which  adhere  to 
the  rule  now  under  discussion.  Wig- 
more  states  in  his  Treatise  on  Evidence, 
vol.  4,  §  2406,  that,  where  a  writing  is 
to  serve  the  purpose  of  a  mere  sham,  the 
principle  that  parol  evidence  may  be  in- 
troduced to  show  that  the  writing  was 
understood  by  the  parties  not  to  have 
legal  effect  ''in  strictness  exonerates  the 
makers;  but  a  just  policy  would  seem 
to  concede  this  only  when  the  pretense 
is  a  morally  justifiable  one  (as,  to  calm 
a  lunatic  or  to  console  a  dying  person), 
and  not  when  it  is  morally  beyond  sane* 
tion." 


1*  Hendrickaon  v.  Evans   (Pa.)   supra. 

The  parol  evidence  rule,  however,  as  or- 
dinarily understood,  does  not  prevail  in 
Pennsylvania.  Phillips  v.  Meily  (1884)  106 
Pa.  536.  It  is  stated  In  this  case  that  pa- 
rol evidence  has  been  allowed  to  contradict 
or  vary  written  instruments,  "first,  where 
there  was  fraud,  accident,  or  mistake  in  the 
creation  of  the  instrument  Itself;  and,  sec- 
ond, where  there  has  been  an  attempt  to 
make  a  fraudulent  use  of  the  instrument  in 


violation  of  a  promise  or  agreement  made 
at  the  time  the  instrument  was  signed,  and 
without  which  it  would  not  have  been  exe- 
cuted." In  disapproving  this  rule,  Wig- 
more  states  in  his  Treatise  on  Evidence,  § 
4231  (c),  that  "it  would  seem  that  every 
attemjpt  knowingly  to  invoke  the  letter  of 
a  writing  against  the  actual  oral  under- 
standing of  the  parties  (however  different 
from  the  written  terms)  could  properly  be 
considered  as  fraudulent."  W.  A.  E. 


NSW  M£:XIGO  SUPRBMIS  COURT. 

SEON  liOCKE,  Appt., 

V. 

H.  S.  MURDOCH. 
(20  N.  M.  522,  161  Fac.  208.) 

Evidence  «-  parol  to  vary  eontract. 

1.  Parol  testimony  cannot  be  received  to 
contradict,  vary,  add  to,  or  subtract  from 
the  terms  of  a  valid  written  contract. 

For  other  cases,  see  Xvidence,  VI ,  in  Dig. 

Contract  —  written  —  effect  on  ne«:otla- 
tione. 

2.  A  valid  written  contract  merges  all 
prior  and  contemporaneous  oral  negotiations 
concerning  the  subject  matter  embraced 
witliin  the  terms  of  the  writing. 

For  other  cases,  see  Evidence^  VI,  e,  in  Dig, 
1-62  N.  S. 

Headnotes  by  Pabkeb,  J. 


Note. —  As  to  competency  of  parol  evi- 
dence of  an  agreement  by  the  vendor  of  a 
business  not  to  re-engage  therein,  where 
some  part  of  the  agreement  had  been  re- 
dueed  to  writing,  see  annotation  following 
this  ease,  post,  276. 
L.lt.A  .19176. 


E^vldenoe  «-  of  parol  contract  collateral 
to  writing. 

3.  Parol  evidence  of  a  distinct  valid  parol 
agreement,  although  jprior  to  or  contem- 
poraneous with  a  written  contract,  is  ad- 
missible unless  it  contradicts  or  varies  the 
terms  of  the  writing. 

For  other  cases,  see  Evidence,  VI,  o,  in  Dig, 
1-62  N.  8, 

Same  «-  conditions  of  proof. 

4.  Where  the  terms  of  a  written  contract 
are  silent  as  to  the  subject  matter  of  a  parol 
contemporaneous  agreement,  and  the  latter 
does  not  contradict  the  terms  of  the  former 
and  was  Uie  inducing  cause  for  the  execu- 
tion of  the  written  contract,  proof  of  tlie 
contents  of  the  parol  contemporaneous 
agreement  is  admissible. 

For  other  cases,  see  Evidence,  VI.  o,  in  Dig, 
l-6t  N.  8, 

Injunction  —  against  violation  of  re- 
strictive contract. 

5.  Courts  of  equity  entertain  jurisdiction 
of  Injunction  cases,  where  one  party  to  a 
contract  seeks  to  restrain  the  other  from 
carrying  on  a  business  or  profession  for  a 
stated  length  of  time  which  the  party  agreed 
not  to  carry  on,  on  the  ground  that  the 
parties  cannot  be  placed  in  statu  quo  and 
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that   damages  at  law  afford  no  adequate 
compensation  to  the  injured  party. 
For  other  cases,  aee  Injunction,  /.  b,  in  Dig, 
1-52  N.  S. 

Appeal  ~  flndln^s  of  fact. 

6.  The  findings  of  a  trial  court  will  not 
be  disturbed  where  there  is  substantial  evi- 
dence to  support  them. 

For  other  cases,  see  Appeal  ami  Error,  VII. 
I,  5,  in  Dig.  1-52  N,  8. 

Iiaohes  ^  what  constitutes. 

7.  A  delay  of  ten  months  in  asserting 
rights  in  a  court  of  equity,  under  the  cir- 
cumstances of  this  case,  does  not  constitute 
laches  of  such  a  nature  as  to  deprive  the 
party  of  equitable  relief,  especially  where 
the  trial  court  entertained  jurisdiction  of 
the  cause  In  the  first  instance. 

For  other  eases,  see  Limitation  of  Actions, 
I.  h,  in  Dig.  1-52  N.  8. 

Evidence  ^  oi  parol  contract. 

8.  Admission  of  letters,  their  contents,  and 
of  conversations,  written  and  had  prior  to 
the  making  of  a  written  contract,  introduced 
and  received  for  the  purpose  of  supporting 
the  truth  of  a  contemporaneous  oral  agree- 
ment, and  not  contradicting  tlie  terms  of 
the  written  contract,  is  proper. 

For  other  cases,  see  Evidence,  VI,  o,  in  Dig. 
i-5i  A    8. 

(July  16,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Colfax  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  enjoin  defendant  from  opening  or  main- 
taining an  office  for  the  practice  of  dentistry 
in  violation  of  an  agreement  between  them. 
Modified. 

Statement  by  Parker,  J.: 

This  is  an  action  brought  in  the  district 
court  for  Colfax  county  by  appellee  against 
appellant.  The  complaint  alleged,  substan- 
tially, that  the  parties  hereto  entered  into 
a  written  contract  on  September  23,  1910, 
whereby  appellant  agreed  to  sell,  and  appel- 
lee to  purchase,  appellant's  dental  practice 
and  certain  office  furniture  in  the  town  of 
Springer,  in  consideration  of  $300,  payable 
in  certain  monthly  instalments;  that  at  the 
same  time  appellant  orally  agreed  that  as  a 
further  consideration  the  appellant  would 
execute  a  written  contract  not  to  open  a 
dental  office  in  the  town  of  Springer  for  the 
purpose  of  practising  dentistry  for  a  period 
of  five  years  therefrom,  when  appellee  had 
paid  one  half  of  the  purchase  price  for  the 
sale  of  the  said  dental  practice  and  office 
furniture;  that,  in  pursuance  thereof,  ap- 
pellee paid  said  one  half  of  the  purchase 
price,  and  appellant  thereupon  executed,  in 
writing,  the  agreement  not  to  open  an  office 
in  Springer  for  five  years  for  the  purpose 
of  practising  dentistry  therein;  that  ap- 
pellee performed  all  the  conditions  of  the 
L.R.A.1917B. 


last-mentioned  contract  on  his  part  to  be 
performed,  but  that  appellant,  in  violation 
of  said  agreement,  on  April  23,  1912,  opened 
a  dental  office  for  the  purpose  of  practising 
dentistry  in  Springer,  and  has  continually 
since  held  himself  out  to  the  public  as  ready 
and  willing  to  practise  dentistry  in  Spring- 
er and  is  now  actually  engaged  in  such 
practice  at  said  place  and  threatens  to  oon- 
tinue  therein,  to  the  damage  of  appellee; 
that  appellee  has  suffered  irreparable  in- 
jury whieh  cannot  be  measured  by  a  money 
judgment;  that  a  multiplicity  of  suits  will 
be  necessary  to  protect  the  riglits  of  ap- 
pellee unless  the  court  interferes  by  injunc- 
tion; and  that  appellee  has  been  damaged 
at  account  of  said  acts  in  the  sum  of  $1,000. 
Appellant  interposed  a  demurrer  to  the  com- 
plaint. The  grounds  were  that  the  alleged 
contract  of  March  23,  1911,  was  nudum 
pactum,  unilateral,  void,  and  without  any 
consideration.  The  demurrer  also  alleged 
that  the  cause  of  action  set  out  in  the  com- 
plaint was  ambiguous  and  uncertain,  in 
that  three  distinct  contracts  are  therein  re- 
ferred to,  and  that  appellee  was  not  entitled 
to  the  relief  demanded,  or  any  other  relief 
in  equity.  The  demurrer  was  overruled. 
Thereupon  appellant  answered,  denying  the 
alleged  oral  agreement,  admitting  the  exe- 
cution of  the  contract  of  March  23,  1911, 
but  setting  up  that  the  same  was  without 
consideration,  and  alleging  by  way  of  new 
matter  that  appellant  performed  all  the 
conditions  of  his  part  agreed  to  be  per- 
formed, but  that  appellee,  after  the  making 
of  the  alleged  contract  of  March  23,  1911, 
agreed,  in  consideration  of  the  promise  of 
appellant  to  cease  making  professional  visits 
to  the  town  of  Wagon  Mound,  that  the  ap- 
pellant might  practise  dentistry  in  Springer 
in  so  far  as  the  same  concerned  persons  de- 
siring treatment  from  appellant.  The  case 
came  on  for  trial  before  the  court  without 
a  jury,  and  judgment  making  the  temporary 
injunction  permanent  and  awarding  damages 
in  the  sum  of  $250  for  appellee  was  rend- 
ered by  the  court.  Tliis  is  an  appeal  from 
that  judgment. 

The  record  discloses  that  appellee  proved 
the  case  made  by  the  pleadings.  Appellee 
was  a  resident  of  Fredericktown,  Missouri, 
and  came  to  Springer  for  the  purpose  of 
negotiating  with  appellant  for  the  purchase 
of  the  latter's  dental  practice.  An  adver- 
tisement inserted  by  appellant  in  a  dental 
magazine  brought  appellee  and  appellant  to- 
gether. Correspondence  was  had  between 
the  parties  which  contained  representations 
by  appellant  that  he  had  labored  for  twelve 
years  over  the  dental  chair,  and  that  he  de- 
sired to  leave  Springer,  after  selling  bis 
I  practice  and  office  furniture,  but  retain  cer- 
tain  instruments  used  in  his  profession,  but 
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not  for  the  purpose  of  practising  dentistry 
in  Springer.  Ultimately,  a  written  contract 
was  drawn  by  appellant  and  presented  to 
appellee.  But  it  contained  no  stipulation 
as  to  appellant  ceasing  the  practice  in 
Springer,  and  this  fact  was  called  to  the 
attention  of  appellant  by  appellee.  There- 
upon appellant  and  appellee  agreed  that  the 
appellant  would  execute  in  writing  a  stipula- 
tion to  the  effect  that  he  would  not  practise 
dentistry  in  Springer  for  five  years  or  words 
to  that  practical  effect,  when  appellant  had 
been  secured  in  the  sale  of  his  business  and 
furniture  by  the  payment  of  one  half  of 
the  purchase  price.  The  contract  of  sale  and 
purchase  was  then  executed  by  the  parties, 
the  appellee  relying  upon  the  oral  promise 
of  appellant  to  execute  the  second  contract. 
The  first  contract  would  not  have  been  exe- 
cuted by  appellee  except  for  the  said  prom- 
ise. Subsequently,  half  of  the  contract  price 
was  paid  by  appellee  and  the  written  agree- 
ment agreed  to  be  executed  by  appellant  was 
executed.  But  this  agreement  contained  no 
recitation  of  a  consideration.  About  April 
27,  1912,  appellant  opened  an  office  in 
Springer  for  the  purpose  of  practising  den- 
tistry therein,  and  has  since  that  time  prac- 
tised dentistry  in  Springer.  Circular  letters 
and  advertisements  were  introduced  show- 
ing the  fact  that  appellant  was  practising 
dentistry  in  Springer  in  an  office  maintained 
by  him,  and  that  he  was  holding  himself  out 
to  the  public  generally  as  a  dentist  of 
Springer.  There  are  other  facts  of  some 
importance,  but  we  deem  it  unnecessary  to 
maJce  a  further  statement  of  them. 

Mr.  Francis  O.  Wilson,  for  appellant: 

The  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

La  Mesa  Community  Ditch  v.  Appelzoel- 
ler,  19  N.  M.  75,  140  Pac.  1051;  Mead  ▼. 
Stirling,  62  Conn.  586,  23  L.R.A.  227,  27 
Atl.  501;  Schurmeier  v.  St.  Paul  &  P.  R. 
Co.  8  Minn.  113,  Gil.  88,  83  Am.  Dec.  770; 
De  Witt  v.  Hays,  2  Cal.  463,  56  Am.  Dee. 
352 ;  2  Joyce,  In j.  §  39 ;  Harkinson's  Appeal, 
78  Pa.  196,  21  Am.  Kep.  9;  Bonaparte  v. 
Camden  &.  A.  R.  Co.  1  Baldw.  218,  Fed. 
Cas.  No.  1,617 ;  Hart  v.  Hildebrant,  30  Ind. 
App.  415,  66  N.  E.  173;  Miller  v.  Mutual 
Reserve  Fund  Life  Asso.  109  Fed.  278; 
Ryan  v.  Seaboard  &  R.  R.  Co.  89  Fed.  385; 
California  Nav.  Co.  v.  Union  Transp.  Co. 
122  Cal.  641,  55  Pac.  591;  Crevier  v.  New 
York,  12  Abb.  Pr.  N.  S.  340. 

The  agreement  to  refrain  from  doing  busi- 
ness in  Springer,  New  Mexico,  was  without 
consideration. 

deaver  v.  Lenhart,  182  Pa.  285,  37  Atl. 
811;  1  Parsons,  Contr.  451;  Zanturjian  v. 
Boornaaian,  26  R.  L  151,  55  Atl.  199;  Hill 
▼.  Staples,  85  Ga.  863, 11  S.  £.  967 ;  Carruth- ' 
LJELA.1917B. 


ers  v.  McMurray,  76  Iowa,  173, 39  N.  W.  265; 
Leverone  v.  Hildretb,  80  Cal.  139,  22  Pac. 
72;  Dwelle  v.  Dwelle,  1  Kan.  App.  473,  40 
Pac.  825;  Dexter  Sav.  Bank  v.  Copeland, 
77  Me.  263;  Morse  v.  Mason,  103  Mass.  560; 
Shoemaker  v.  Munn,  20  Colo.  App.  1,  76 
Pac.  924;  Howard  y.  McNeil,  25  Ky.  L.  Rep. 
1394,  78  S.  W.  142;  Savage  v.  Bums,  3 
Mont.  527;  Swearingen  v.  Hartford  Ins. 
Co.  52  S.  C.  309,  29  S.  £.  722;  Page,  Contr. 
§  319,  p.  480;  Joseph  v.  Catron,  13  N.  M. 
202,  1  L.R.A.(N.S.)    1120,  81  Pac.  439. 

The  alleged  promise  of  defendant,  made 
at  the  time  of  entering  into  the  first  con- 
tract, to  execute  a  further  agreement  not 
to  engage  in  the  practice  of  dentistry,  vio- 
lates the  parol-evidence  rule  and  cannot  be 
proved. 

2  Page,  Contr.  §§  1189,  1356;  Dlven  v. 
Johnson,  117  Ind.  512,  3  L.R.A.  308,  20  N. 
£.  428;  Jones,  Ev.  2d  ed.  §  434,  p.  643,  note 
4,  p.  546;  Slaughter  v.  Smither,  97  Va.  202, 
33  S.  £.  544. 

If  there  is  any  doubt  as  to  the  law  or  the 
facts  the  court  will  not  grant  an  injunction. 

Thayer  v.  Younge,  86  Ind.  259;  Gallup 
Electric  Light  Co.  v.  Pacific  Improv.  Co.  16 
N.  M.  86,  113  Pac.  848;  Caswell  v.  Gibbs, 
33  Mich.  331;  Spelling,  Inj.  2d  ed.  §  481; 
American  Preservers*  Co.  v.  Norris,  43  Fed. 
711;  Joyce,  Inj.  §  445;  American  Cereal 
Co.  V.  Eli  Pettijohn  Cereal  Co.  22  C.  C.  A. 
236,  46  U.  S.  App.  188,  76  Fed.  372;  Stand- 
ard Elevator  Co.  v.  Crane  Elevator  Co.  6 
C.  C.  A.  100,  9  U.  S.  App.  556,  66  Fed.  718; 
High,  Inj.  §  1106;  Healy  v.  Allen,  38  La. 
Ann.  867 ;  22  Cyc.  850,  note  57 ;  Joyce,  Inj. 
§  448;  Wood  v.  Dickey,  90  Va.  160,  17  S. 
E.  818;  High,  Inj.  §  1109,  p.  1097:  Strang 
v.  Richmond,  P.  k  C.  R.  Co.  41  C.  C.  A. 
474,  101  Fed.  511;  Welty  ▼.  Jacobs,  171 
111.  624,  40  L.R.A.  98,  49  N.  E.  723;  Phila- 
delphia Ball  aub  V.  Lajoice,  202  Pa.  210,  58 
L.R.A.  227,  90  Am.  St.  Rep.  627,  51  Atl. 
073;  Jones  v.  Williams,  139  Mo.  1,  37  L.R.A. 
682,  61  Am.  St.  Rep.  436,  39  S.  W.  486^ 
40  S.  W.  353. 

To  justify  an  injunction  to  restrain  the 
violation  of  a  contract,  the  proof  must  be 
clear  and  definite  and  the  pai*ty  seeking 
such  relief  must  act  promptly. 

Pfeifer  v.  Raliiser,  2  Pa.  Super.  Ct.  355; 
Sanders  v.  Brown,  145  Ala.  665,  30  So. 
732;  High,  Inj.  §  1178;  Bank  of  Commerce 
V.  McAfee,  110  Ga.  302,  34  S.  E.  1037;  HoUis 
v.  Shaffer,  38  Kan.  492,  17  Pac.  86;  Smith 
V.  Brown,  164  Mass.  585,  42  N.  £.  101; 
High,  Inj.  §  1119,  p.  1103;  Spelling,  Inj. 
2d  ed.  §  486;  Joyce,  Inj.  §  42;  Holt  v. 
Parsons,  118  Ga.  895,  45  S.  E.  690;  Barnard 
V.  Sherley,  135  Ind.  547,  24  L.R.A.  568,  41 
Am.  St.  Rep.  454,  34  N.  E.  600,  35  N.  E. 
117;  Ocean  City  Asso.  v.  Schurch,  57  N.  J. 
Eq.  268,  41  Atl.  914;  Island  Heights  Asso. 
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V.    Island   Heights   Water,   Power,    Gas   & 
Sewer  Co.  —  N.  J.  Eq.  — ,  62  Atl.  773; 
Levi  V.  Schoenthal,  67  N.  J.  Eq.  244,  41 
Atl.  306. 
Mr.  H.  Ii.  Bickley  for  appellee. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

We  discuss  the  questions  presented  by 
appellant  according  to  their  relative  im- 
portance. The  first  and  controlling  ques- 
tion presented  concerns  the  admission  of 
certain  evidence  which  appellant  claims  vio- 
lates the  rule  that  oral  testimony  cannot 
be  admitted  for  the  purpose  of  altering  or 
changing  the  terms  of  a  written  instrument. 
The  appellant  contends,  as  we  understand 
his  brief,  that  the  alleged  promise  of  appel- 
lant to  execute  a  written  contract  not  to 
engage  in  the  practice  of  dentistry  in 
Springer  for  five  years  therefrom,  made  at 
the  time  of  the  execution  of  the  contract  of 
September  23,  1910,  resting  in  parol  in  the 
first  instance,  cannot  be  proved,  because 
such  proof  would  tend  to  alter  the  terms 
of  the  contract  of  September  23,  1910.  The 
appellee  contends  that  the  promise  was  col- 
lateral and  independent  of  the  written  con- 
tract, and  constituted  the  inducement  for 
the  execution  of  the  written  contract,  and, 
being  such,  is  not  violative  of  the  rule  con- 
tended for  by  appellant. 
'  The  contract  of  September  23,  1910,  con- 
tains stipulations  concerning  the  sale  of  ap- 
pellant's practice  and  office  furniture  in 
Springer,  but  is  silent  as  to  the  stipulation 
contained  in  the  oral  agreement. 

The  courts  seem  to  agree  that  the  ques- 
tion at  bar  presents  a  recurring  difficulty, 
not  because  of  the  rule  itself,  but  because  of 
the  application  of  the  exceptions  which  ap- 
pellee invokes. 

The  existence  of  the  general  rule  cannot 
be  controverted.  Reynolds,  Trial  Ev.  §  74; 
2  Page  Contr.  §  1189;  2  Elliott,  Contr.  § 
1671;  Jones>  Ev.  2d  ed.  §  434;  and  4  Wig- 
more,  Ev.  §§  2426  et  seq. 

The  exception  to  the  rule  which  is  in- 
voked by  appellee  is  equally  well  settled. 

"The  general  rule  under  discussion  is  not 
violated  by  allowing  parol  evidence  to  be 
given  of  the  contents  of  a  distinct,  valid, 
contemporaneous  agreement  between  the 
parties  which  was  not  reduced  to  writings 
when  the  same  is  not  in  conflict  with  the 
provisions  of  the  written  agreement.  The 
exception  is  thus  stated  somewhat  more 
guardedly  by  [Mr.]  Stephen:  The  parties 
may  prove  'the  existence  of  any  separate 
oral  agreement  as  to  any  matter  on  which 
a  document  is  silent,  and  which  is  not  in- 
consistent with  its  terms,  if,  from  the  cir- 
cumstances of  the  case,  the  court  infers  that 
the  parties  did  not  intend  the  document  to 
L.R.A.1917B. 


be  a  complete  and  final  statement  of  the 
whole  of  the  transaction  between  them.'"' 
3  Jones,  Ev.  2d  ed.  §  439. 

"The  rule  that  a  written  contract  merges 
all  prior  and  contemporaneous  oral  negotia- 
tions applies  only  to  such  oral  negotiations! 
as  concern  the  subject  matter  embraced 
within  the  written  contract."  2  Page,  Contr. 
§  1219. 

"Parol  evidence  of  a  distinct,  valid,  parol 
agreement  between  the  parties,  although 
prior  to  or  contemporaneous  with  a  written 
contract,  is  not  excluded  by  the  rule  in 
question  where  it  does  not  in  any  way  vary 
or  contradict  the  writing,  and  there  are 
cases  in  which  this  is  true,  although  the 
parol  agreement  may  be  collateral  to  the 
written  contract  and  relate  in  some  way 
to  the  same  subject  matter,  at  least  where 
the  writing  is  silent  upon  the  subject  and 
the  parol  agreement  does  not  seem  to  be 
so  closely  connected  with  the  matter  of  the 
written  contract  that  it  should  be  deemed 
to  have  entered  into  the  negotiations  or 
formed  a  part  of  the  transaction  or  matter 
of  which  the  writing  was  intended  to  be  a 
complete  and  final  statement.  But  a  com- 
plete, valid,  written  contract  merges  all 
prior  and  contemporaneous  negotiations  and 
agreements  within  its  purview,  and  if  the 
parol  agreement  is  not  really  collateral,  but 
is  an  element  of  the  written  contract,  or 
tends  to  vary  or  contradict  the  same,  either 
in  its  express  provisions  or  its  legal  im- 
port, it  is  inadmissible.  The  question 
usually  is  as  to  whether  the  parol  evidence 
sought  to  be  introduced  contradicts  or  alters 
the  written  contract,  or  leaves  it  to  stand 
unchanged,  and  simply  tends  to  establish 
an  additional  collateral  agreement.  It  is 
often  difficult  to  determine  this  question,  and 
there  is  much  conflict  among  the  author- 
ities."   2  Elliott,  Contr.  §  1633. 

"The  most  usual  controversy  arises  in 
cases  of  partial  integration,  i.  e.,  where  a 
certain  part  of  a  transaction  has  been  em- 
bodied in  a  single  writing,  but  another  part 
has  been  left  in  some  other  form.  Here 
obviously  the  rule  against  dispvting  the 
terms  of  the  document  will  be  applicable  to 
so  much  of  the  transaction  as  is  so  embodied, 
but  not  to  the  remainder."  4  Wigmore,  Ev. 
§  2430. 

An  examination  of  numerous  cases  in- 
volving the  rule  and  its  exceptions  is  of  no 
special  benefit,  but  simply  illustrates  how 
the  courts  have  applied  the  rule  and  its 
exceptions  under  the  particular  facts  of 
each  case.  Whether  the  exception  invoked 
by  appellee  is  applicable  depends  entirely 
on  whether  the  evidence  clearly  e8tab!ishe& 
that  in  fact  the  parol  agreement  is  collateral 
to  and  independent  of  the  written  contract, 
and  does  not  vary  the  terms  thereof.     If 
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it  is,  the  court  will  apply  the  exception;  if 
not,  the  general  rule  controls  and  the  com- 
plaint must  then  he  diamiesed. 

An  examination  of  the  following  cases 
will  be  found  interesting,  as  illustrating  the 
dififerenoe  in  the  application  by  the  various 
courts  of  the  rule  and  the  exception  in- 
volved in  this  case:  Allen  v.  Herrick  Hard- 
ware Co.  65  Tex.  Civ.  App.  249,  118  S.  W. 
1159;  Love  v.  Hamel,  59  App.  Div.  360, 
69  N.  Y.  Supp.  262;  Gordon  v.  Parke  &  L. 
Machinery  Co.  10  Wash.  18,  38  Pac.  756; 
Costello  V.  Eddy,  128  N.  Y.  650,  29  N.  E. 
146;  Hockersmith  v.  Ferguson,  63  Wash. 
581,  116  Pac.  11;  Schoen  v.  Sunderland,  39 
Kan.  758,  16  Pac.  913;  Chamberlain  v. 
Lesley,  39  Fla.  452,  22  So.  738;  Indelli  t. 
Lesster,  130  App.  Div.  548,  115  N.  Y.  Supp. 
48;  Holmboe  v.  Morgan,  69  Or.  395,  138 
Pac.  1085;  Marianna  Hotel  Co.  v.  Livermore 
Foundry  &  Mach.  Co.  107  Ark.  245,  154  S. 
W.  955;  New  York  L.  Ins.  Co.  v.  Thomas, 
47  Tex.  Civ.  App.  149,  104  S.  W.  1076; 
Nebraska  Land  k  Feeding -Co.  v.  Trauer- 
man,  70  Neb.  795,  98  N.  W.  37,  39;  Wessell 
V.  Havens,  91  Neb.  426,  136  N.  W.  70,  Ann. 
Cas.  1913C,  1377;  Kelly  v.  Ellis,  39  Mont. 
507,  104  Pac.  873;  Canfield  Lumber  Co.  v. 
Kint  Lumber  Co.  148  Iowa,  207,  127  N.  W. 
72;  De  Rue  v.  Mcintosh,  26  S.  D.  42,  127 
N.  W.  532 ;  Ashby  v.  McNary,  -—  Iowa,  — , 
134  N.  W.  554;  Milich  v.  Armour  Packing 
Co.  60  Kan.  229,  56  Pac.  3;  Hubbard  v. 
Marshall,  60  Wis.  322,  6  N.  W.  498;  Welz 
V.  Rhodius^  87  Ind.  1,  6,  44  Am.  Rep.  747; 
Durham  v.  Lathrop,  95  III.  App.  429;  Kahn 
V.  Kahn,  94  Tex.  114,  58  S.  W.  826;  Fust- 
ing  V.  Sullivan,  41  Md.  162,  170;  Pierce 
V.  Woodward,  6  Pick.  206-208;  Brintnall 
V.  Briggs,  87  Iowa,  638,  64  N.  W.  531: 
Cleaver  v.  Lenhart,  182  Pa.  285,  292,  37 
Atl.  811;  Slaughter  v.  Smither,  97  Va.  202, 
33  S.  E.  545;  Zanturjian  v.  Boornazian,  25 
R.  L  161,  66  Atl.  199;  Carruthers  v.  Mc- 
Murray,  75  Iowa,  173,  177,  39  N.  W.  256; 
Hall's  Appeal,  60  Pa.  458,  100  Am.  Dec. 
584. 

In  Alien  v.  Herrick  Hardware  Co.  55  Tex. 
Civ.  App.  249,  118  S.  W.  1159,  the  court 
said:  "It  is  the  rule  that,  when  parties 
reduce  their  contracts  to  writing,  such 
writing  is  to  be  taken  as  embodying  all  the 
previous  negotiations  and  imderstandings 
about  its  terms,  and  they  cannot  be  varied 
by  parol ;  but  the  rule  does  not  apply  whero 
it  can  be  made  to  appear  that  the  instru- 
ment was  not  intendoi  to  be  a  complete  and 
final  settlement  of  the  whole  transaction. 
.  .  .  'A  verbal  promise  by  one  of  the 
parties  at  the  making  of  a  written  contract, 
if  it  was  used  to  obtain  the  execution  of 
the  writing,  may  be  given  in  evidence.' " 

In  Schoen  v.  Sunderland,  39  Kan.  758,  18 
Pac.  913,  the  court  speaking  with  reference 
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to  parol  evidence  of  a  stipulation  not  con* 
tained  within  the  contract,  said:  ''It  was 
outside  of  the  contract  and  memoremdum; 
contemporaneous  with  it,  to  be  sure,  but 
in  no  way  conflicting  with,  altering,  or 
changing  it." 

In  New  York  L.  Ins.  Co.  v.  Thomas,  47 
Tex.  Civ.  App.  149,  104  S.  W.  1075,  the 
court  said :  "It  is  a  settled  rule  of  law  that 
one  contract  may  be  the  consideration  of 
another,  the  inducement  to  the  execution 
thereof,  and,  where  an  independent  parol 
agreement  has  been  made  as  an  inducement 
to  the  making  of  a  written  contract,  the 
former  may  be  proved  and  enforced,  though 
not  referred  to  in  the  latter." 

In  Wessell  v.  Havens,  91  Neb.  426,  136 
N.  W.  70,  Ann.  Cas.  1913C,  1377,  the  prin- 
cipal thing  which  controlled  the  decision  of 
the  court,  that  the  parol  agreement  could 
not  be  enforced,  was  the  fact  that  the  writ- 
ten contract  was  made  with  much  care  and 
detail  and  the  parol  agreement  was  not  at- 
tempted to  be  enforced  by  plaintiff  until 
a  year  and  a  half  after  the  execution  thereof 
and  after  the  plaintiff  had  sold  the  business. 

The  test  of  the  question  applied  by  the 
court  in  KeUy  y.  Ellis,  39  Mont.  597,  104 
Pac.  873,  is  thus  stated  by  the  court: 
"The  only  remaining  inquiry,  then,  is:  Was 
the  promise  to  employ  plaintiff  as  local  man- 
ager one  of  the  essential  terms  of  the  ora] 
contract  itself,  or  was  it  only  a  collateral 
agreement  made  by  the  defendants  as  an 
inducement  to  the  plaintiff  to  dispose  of 
his  property?" 

In  Canfield  Lumber  Co.  y.  Kint  Lumber 
Co.  148  Iowa,  207,  127  N.  W.  72,  the  court 
remarked:  The  main  contention  is  over 
the  right  of  defendants  to  prove  the  pari^ 
agreement  relied  upon  by  them,  to  the  effect 
that  plaintiff  was  to  take  and  pay  for  lum- 
ber ordered.  We  are  constrained  to  hold 
that  this  testimony  does  not  vary  the  con- 
tract or  change  any  of  the  terms  of  the 
original  agreement,  and  that  it  was  ad- 
missible. A  contract  may  be  partly  in  writ- 
ing and  partly  in  parol,  and  unless  there  be 
a  conflict  between  them,  or  they  cover  the 
same  subject  matter,  parol  evidence  is  ad- 
missible to  show  the  entire  agreement." 

In  De  Rue  v.  Mcintosh,  26  6.  D.  42,  127 
N.  W.  632,  the  court  said:  **And  one  of 
the  exceptions  seems  to  be  that  agreements 
or  representations  made  prior  to  the  vrrit- 
ten  contract  under  which  the  party  was  in- 
duced to  sign  the  contract  may  be  shown; 
in  other  words,  where  the  parol  contempo- 
raneous agreement  was  the  inducing  and 
moving  cause  of  the  written  contract,  or 
where  the  parol  agreement  forms  part  of 
the  consideration  for  a  written  contract)  and 
where  he  executed  the  written  contract  upon 


272 


NEW  MEXICO  SUPREME  COURT. 


the  faith  of  the  parol  contract  or  represen- 
tations, such  evidence  is  admissible." 

In  Welz  V.  Rhodius,  87  Ind.  1,  6,  44  Am. 
Rep.  747,  the  court  said:  ''The  contract 
made,  the  promise  given  hj  either  party,  aa 
expressed  in  the  writing,  cannot  be  modi* 
iied ;  but  further  or  additional  consideration 
may  be  shown,  even  though  it  consist  of  a 
promise  of  one  party  to  the  other,  if  it  be 
to  do  something  outside  of  and  so  far  dis- 
tinct from  the  written  promise  or  contract 
as  that  the  latter  is  not  varied  or  modified. 

In  Durham  v.  Lathrop,  95  111.  App.  429, 
the  court  said:  ''W^e  do  not  regard  this 
oral  transaction  as  merged  in  the  writings 
Xo  one  of  the  writings,  nor  all  of  them,  pur- 
port to  be  a  complete  contract,  embodying 
all  the  terms  of  the  agreement.  The  oral 
agreement  not  to  interfere  with  t]ie  business 
to  which  his  former  partner  was  to  succeed* 
and  for  wliich  he,  Lathrop,  was  to  be  paid, 
is  in  no  way  inconsistent  with  any  of  the 
terms  of  any  of  the  writings,  nor  does  it 
vary  them.'\ 

In  Fusting  v.  Sullivan,  41  Md.  162,  170, 
the  court  said:  ''Although  the  good  will 
of  the  store  and  the  agreement  not  to  set 
up  another  were,  according  to  the  statement 
of  Shipley,  material  elements  of  the  con- 
sideration to  be  given  for  the  purchase  of 
the  property,  yet  they  were  not  necessarily 
involved  in  the  purchase,  nor  referred  to  in 
the  contract,  and  were  in  fact  incidental  and 
collateral." 

In  Zanturjian  v.  Boornazian,  25  R.  I.  151, 
55  Atl.  199,  the  court  held  that  the  parol 
agreement  involved  therein,  to  the  effect 
that  defendants  would  not  re-engage  in  the 
same  business,  was  not  w^ithin  the  Statute 
of  Frauds,  but  that  proof  of  the  parol  agree- 
ment contradicted  the  terms  of  the  writing. 

These  cases  and  the  quotations  therefrom 
are  set  out  principally  for  the  purpose  of 
showing  how  the  courts  have  applied  the 
general  rule  and  the  exceptions  involved 
in  this  case  under  the  peculiar  facts  of  each 
case. 

Mr.  Wigmore,  in  his  work  on  Evidence, 
makes  the  following  commentary  on  the  sub- 
ject under  discussion : 

"But  in  those  instances  in  which  a  nego- 
tiation concerns  one  general  subject — such 
as  the  purchase  of  a  single  lot  of  land  hav- 
ing buildings  on  it — and  yet  several  more 
or  less  separable  features  of  bargain,  the 
relation  between  the  writing  and  the  whole 
bargain  is  usually  diflicult  to  ascertain,  and 
forms  a  perpetually  recurring  controversy. 
To  say  that  the  question  is  whether  the 
parties  intended  to  embody  'the  whole  of 
the  transaction,'  or  only  a  part,  is  there- 
fore hardly  correct;  because  by  hypothesis 
the  writing  does  represent  the  whole  of  what 
was  finally  done  on  the  subject  covered  by 
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it,  and  because  to  assume  that  the  subject 
not  covered  was  a  'part'  of  the  transaction 
covered  would  be  inconsistent,  and  would 
involve  holding  that  the  writing  which  em- 
bodies the  transaction  does  not  embody  that 
'part'  of  it.  More  correctly,  the  inquiry  is 
whether  the  writing  was  intended  to  cover 
a  certain  subject  of  negotiation;  for,  if  it 
was  not,  then  the  writing  does  not  embody 
the  transaction  on  that  subject,  and  one  of 
the  circumstances  of  decision  will  be  wheth- 
er the  one  subject  is  so  associated  with  the 
others  that  they  are  in  effect  'parts'  of  tho 
same  transaction,  and  therefore,  if  reduced 
to  writing  at  all,  they  must  be  governed 
by  the  same  writing.  .  .  .  The  intent 
must  be  sought  where  always  intent  must 
be  sought,  .  .  .  namely,  in  the  con- 
duct and  language  of  the  parties  and  the 
surrounding  circumstances.  The  document 
alone  will  not  suffice.  What  it  was  intend- 
ed to  cover  cannot  be  known  until  we  know 
what  there  was  to  cover.  The  question  be- 
ing whether  certain  subjects  of  negotiation 
were  intended  to  be  covered,  we  must  com- 
pare the  writing  and  the  negotiations  be- 
fore we  can  determine  whether  they  were 
in  fact  covered.  Thus  the  apparent  paradox 
is  committed  of  receiving  proof  of  certain 
negotiations  in  order  to  determine  wliether 
to  exclude  them;  and  this  doubtless  has 
sometimes  seemed  to  lower  the  rule  to  a 
quibble.  But  the  paradox  is  apparent  only. 
Tlie  explanation  is  that  these  alleged  nego- 
tiations are  received  only  provisionally.  Al- 
though in  form  the  witnesses  may  be  al- 
lowed to  recite  the  facts,  yet  in  truth,  the 
facts  well  be  afterwards  treated  as  inunate- 
rial  and  legally  void,  if  the  rule  is  held  ap- 
plicable. There  is  a  preliminary  question 
for  the  judge  to  decide  as  to  the  intent  of 
the  parties,  and  upon  this  he  hears  evidence 
on  both  sides;  his  decision  here,  pro  or  con, 
concerns  merely  this  question  preliminary 
to  the  ruling  of  law.  If  he  decides  that  tlie 
transaction  was  covered  by  the  writing,  he 
does  not  decide  that  the  excluded  negotia- 
tions did  not  take  place,  but  merely  that  if 
they  did  take  place  they  are  nevertheless 
legally  immaterial.  If  he  decides  that  the 
transaction  was  not  intended  to  be  covered 
by  the  writing,  he  does  not  decide  that  the 
negotiations  did  take  place,  but  merely  that, 
if  they  did,  they  are  legally  effective,  and  he 
then  leaves  to  tlie  jury  the  determination 
of  facts  whether  they  did  take  place.  .  .  . 
In  deciding  upon  this  intent,  the  chief  and 
most  satisfactory  index  for  the  judge  is 
found  in  the  circumstance  whether  or  not 
the  particular  element  of  the  alleged  extrin- 
sic negotiation  is  dealt  with  at  all  in  the 
writing.  If  it  is  mentioned,  covered,  or 
dealt  with  in  the  writing,  then  presumably 
the  writing  was  meant  to  represent  all  «l 
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the  transaction  on  that  element;  if  it  is 
not,  then  probably  the  writing  was  not  in- 
tended to  embody  that  element  of  the  nego- 
tiation. This  test  is  the  one  used  by  the 
most  careful  judges,  and  is  in  contrast  with 
the  looser  and  incorrect  inquiry 
whether  the  alleged  extrinsic  negotiation 
contradicts  the  terms  of  the  writing."  4 
Wigmore,  Ev.  §  2430. 

The  rule  announced  by  Mr.  Wigmore  ap- 
pears to  us  to  be  the  proper  one  and  the 
one  which  will  follow  in  this  case.  In  the 
ease  at  bar  it  will  be  seen  that  the  contract 
of  September  23,  1910,  was  in  reference  to 
the  sale  of  appellant's  practice  and  certain 
of  his  office  furniture,  and  was  entirely  si- 
lent as  to  the  subject  matter  contained  with* 
in  the  parol  agreement)  which  was  subse- 
quently put  in  writing.  We  therefore  are 
constrained  to  hold  that  the  general  rule 
contended  for  by  appellant  has  no  applica- 
tion to  the  facts  of  this  case,  and  that  the 
court  did  not  err  in  admitting  evidence  of 
the  parol  agreement  made  contemporaneous 
witli  the  execution  of  the  written  contract, 
and  not  varying  any  of  the  terms  thereof. 

2.  Appellant  also  contends  that  the  agree- 
ment to  refrain  from  doing  business  in 
Springer  was  without  consideration.  We 
take  it  that  the  point  is  presented  on  the 
theory  that  the  parties  expressed  their  en- 
tire contract  in  the  agreement  of  September 
23,  1910«  and  that  when  the  second  agree- 
ment was  executed  there  was  no  obligation 
resting  upon  appellant  to  agree  not  to  re- 
engage in  the  business  or  practise  the  pro- 
fession in  Springer,  and  therefore  the  agree- 
ment on  the  part  of  appellant  was  voluntary 
and  without  consideration.  The  complaint 
is  rather  indefinite  on  the  question  of  con- 
sideration for  the  execution  of  the  second 
contract.  It  alleges  that  as  a  further  con- 
sideration the  second  agreement  was  made 
by  parol  at  the  time  of  the  execution  of  the 
first  agreement.  The  proof  tends  to  estab- 
lish that  the  consideration  for  the  execu- 
tion of  the  second  agreement  was  the  prom- 
ise by  the  appellant  at  the  time  of  the  exe- 
cution of  the  first  contract,  and  that  that 
promise  was  the  inducing  cause  for  the 
execution  of  the  first  agreement  by  appellee. 
Being  sueh,  we  cannot  say  that  it  was  not 
a  "further  consideration"  for  the  execution 
of  the  first  contract,  but  are  constrained  to 
h<dd  that  it  was  a  further  consideration 
therefor.  The  theory  of  appellant's  argu- 
ment ia  that  at  the  time  of  the  execution 
of  the  second  contract  the  first  had  been  per- 
formed, and  that  no  valuable  consideration 
moved  from  one  to  the  other  party  for  the 
execution  of  the  second  contract.  The  sec- 
ond written  contract  was  executed  in  pur- 
suance of  the  former  parol  agreement  by  the 
parties,  so  that  the  real  question  concern- 
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ing  the  consideration  would  be  determined 
by  the  existing  facts  at  the  time  of  the 
making  of  the  parol  agreement,  if  it  were 
necessary  to  determine  that  question  under 
this  point.  The  cases  cited  by  appellant 
bear  out  what  we  have  said  is  his  theory 
in  this  court,  i.  e.,  that  th^  consideration 
for  the  second  contract  is  what  is  termed  a 
"past  consideration."  Those  cases  are  clear- 
ly distinguished  from  the  one  at  bar.  There 
the  alleged  parol  agreements  were  apparent- 
ly afterthoughts,  and  were  not  a  part  of  the 
original  transaction  either  in  writing  or  by 
parol.  Nor  do  we  find  any  merit  in  the  ap- 
pellant's contention  that  to  permit  appellee 
to  sustain  his  right  of  recovery  in  this 
court  on  the  theory  that  the  consideration 
of  the  second  contract  was  the  parol  induc- 
ing promise  heretofore  referred  to  would  b<d 
to  permit  him  to  change  the  theory  of  his 
case. 

3.  The  appellant  also  urges  that  the  trial 
court  erred  in  sustaining  the  demurrer,  be- 
cause it  appears  upon  the  face  of  the  com- 
plaint that  the  plaintiff  was  not  entitled  to 
the  relief  he  demanded  nor  any  relief  in 
equity.  Appellant  argues  that  the  com- 
plaint does  not  show  the  amount  of  practice 
done  by  each  of  the  parties,  nor  that  the 
business  of  appellee  was  less  remunerative 
by  reason  of  the  breach  of  the  agreement, 
but  shows  a  doubt  as  to  the  law  and  the 
facts  sufficient  to  justify  equitable  relief. 
The  complaint  alleges  the  making  of  a  con- 
tract whereby  appellant  agreed  not  to  open 
an  office  in  Springer  for  five  years  for  the 
purpose  of  practising  dentistry,  its  breach 
and  injury  which  cannot  be  measured  in 
money,  together  with  an  allegation  that  a 
multiplicity  of  suits  will  follow  in  the  event 
equity  does  not  take  jurisdiction  of  the 
cause,  in  order  to  recover  losses  suffered  by 
appellee  by  way  of  damages. 

High  on  Injunctions,  vol.  2,  §  1168,  states 
the  theory  upon  which  courts  of  equity  take 
cognizance  of  this  class  of  cases:  *'The 
jurisdiction  in  cases  of  this  nature  is  based 
upon  the  ground  that  the  parties  cannot  be 
placed  in  statu  quo,  and  that  damages  at 
law  can  afford  no  adequate  compensation; 
the  injury  being  a  continuing  one  and  irrep- 
arable by  the  ordinary  process  of  courts 
of  law." 

W^e  are  of  the  opinion  that,  while  the 
complaint  might  well  have  been  more  def- 
inite and  certain  in  some  respects,  it  is 
sufficient  to  warrant  the  action  of  the  trial 
court  in  entertaining  jurisdiction  of  the 
cause. 

4.  In  this  connection,  the  appellant  con- 
tends that  the  question  is  whether  the  de- 
fendant violated  his  agreement  or  was  doing 
that  which  he  had  a  right  to  do  when  prac- 
tising dentistry  in  Springer.    The  complaint 
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clearly  alleges  that  appellant  agreed  not  to 
open  an  office  in  Springer  for  the  purpose  of 
practising  dentistry  for  five  years,  and  a 
breach  thereof.  The  allegation  was  estab- 
lished by  substantial  evidence.  The  court 
found  that  appellant  made  such  an  agree- 
ment and  violated  it,  and  we  will  not  dis- 
regard the  findings  of  the  trial  court  in 
this  regard;  there  being  substantial  evidence 
to  warrant  the  finding.  Wliile  the  second 
contract  may  have  permitted  appellant  to 
treat  certain  patients  of  appellee  when  the 
latter  was  absent  from  the  town  of  Springer, 
it  did  not  permit  him  to  open  an  office  in 
Springer  for  the  purpose  of  practising  his 
profession  therein. 

6.  Appellant  also  urges  tha^t  the  provision 
in  the  second  contract  as  to  appellant  treat- 
ing patients  during  appellee's  absence  from 
Springer  could  not  have  been  specifically  en- 
forced as  against  the  appellant,  and  there- 
fore the  agreement  lacked  mutuality,  and 
the  negative  covenant  not  to  practise  in 
Springer  for  five  years  cannot,  under  such 
circumstances,  be  enforced  by  injunction. 
Tlie  consideration  for  the  covenant  not  to 
engage  in  the  practice  in  Springer,  or  open 
an  office  for  the  purpose  of  practising  den- 
tistry in  Springer,  was  the  inducement  for 
the  'execution  of  the  first  contract.  There- 
fore, whether  the  provision  in  the  second 
contract  concerning  the  appellant  treating 
patients  of  appellee  when  the  latter  was 
absent  from  Springer  could  be  specifically 
enforced  or  not  is  entirely  immaterial  in  a 
consideration  of  the  merits  of  this  case, 
and  of  the  point  made  by  appellant.  The 
covenant  not  to  engage  in  the  practice  in 
Springer,  or  not  to  open  an  office  in  Spring- 
er for  the  purpose  of  practising  dentistry, 
did  not  lack  mutuality.  There  was  no  at- 
tempt in  this  case  to  enforce  the  covenant 
concerning  appellant  treating  patients  of 
appellee. 

6.  Appellant  argues  and  cites  authority 
that  to  support  an  injunction  from  engaging 
in  business  the  proof  of  the  contract  to  do 
so  must  be  clear  and  indubitable,  and,  if 
the  evidence  is  conflicting,  an  injunction  is 
properly  denied.  The  rule  adopted  by  this 
court  and  followed  in  a  great  number  of 
cases  is  that  this  court  will  not  disturb  the 
verdict  of  a  jury  nor  the  findings  of  the 
trial  court  where  there  is  substantial  evi- 
dence to  support  the  same. 

7.  The  proof  in  this  case  is  substantial. 
Under  the  same  heading  it  is  claimed  by  ap- 
pellant that  it  must  be  shown  that  appellee 
used  reasonable  diligence  in  asserting  his 
rights  and  in  demanding  their  protection, 
and  that  the  evidence  in  this  case  shows  that 
appellee  delayed  eleven  months  in  asking  a 
court  of  equity  for  relief,  which  constituted 
inexcusable  delay.  We  assume  that  the 
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question  was  presented  to  the  trial  court 
by  the  demurrer,  though  we  fail  to  find  tha;t 
the  question  was  raised  during  the  trial  of 
the  cause. 

It  is  a  general  rule  of  equity  that  he  who 
seeks  the  aid  of  equity  must  show  that  he 
has  used  reasonable  diligence  in  asserting 
his  rights  and  demanding  their  protection, 
and  unreasonable  delay  in  seeking  the  aid  of 
a  court  of  equity  will  generally  prove  a  bar 
to  the  exercise  of  the  jurisdiction.  2  High, 
Inj.  §  1110.  The  proposition  is  primarily 
addressed  to  the  trial  court,  whose  equitable 
jurisdiction  is  first  invoked.  What  consti- 
tutes reasonable  diligence  can  be  determined 
by  no  established  rule,  for  the  question  must 
be  determined  upon  the  circumstances  of 
each  case.  The  complaint  alleges  the  mak- 
ing of  the  contract  on  September  23,  1910, 
and  putting  it  in  writing  on  March  23,  1911. 
It  also  alleges  that  the  contractual  obliga- 
tion of  appellant  was  violated  on  April  23, 
1912,  when  appellant  is  alleged  to  have 
opened  an  office  in  Springer  for  the  purpose 
of  practising  dentistry.  This  action  was 
commenced  on  March  12,  1913,  more  than 
ten  months  after  the  alleged  breach  of  the 
contract.  The  evidence  also  disclosed  these 
facts.  The  trial  court  entertained  jurisdic- 
tion of  the  cause,  knowing  that  appellee 
had  waited  more  than  ten  months  before 
attempting  to  protect  his  rights ;  and  we  are 
not  prepared  to  say  that  such  time,  under 
the  circumstances  of  this  case,  constituted 
laches  on  the  part  of  appellee  (sufficient  to 
deprive  him  of  resort  to  a  court  of  equity. 

8.  The  appellant  says  that  the  second  con- 
tract, if  it  is  a  contract  within  the  meaning 
of  the  law,  "prohibited  defendant  from  open- 
ing an  office  in  Springer  for  the  purpose  of 
practising  dentistry  in  Springer  for  a  pe- 
riod of  five  years,  except  it  be  with  the  con- 
sent of  the  plaintiff,"  but  did  not  ''prohibit 
plaintiff  from  opening  an  office  in  Springer 
for  practising  dentistry  for  persons  outside 
of  Springer."  If  that  be  correct,  the  con- 
clusion we  are  left  to  draw  is  that  the  evi- 
dence does  not  show  that  the  appellant  vio- 
lated his  contractual  obligation,  because  it 
does  not  appear  that  appellant  treated  per- 
sons residing  in  Springer.  It  must  be  ad- 
mitted that  appellant  was  allowed  to  treat 
patients  of  appellee  when  appellee  was  ab- 
sent from  Springer,  for  such  are  the  terms 
of  one  of  the  covenants  in  the  second  con- 
tract. But  the  distinction  drawn  by  appel- 
lant's counsel  is  without  any  substantial 
foundation.  The  contract  must  be  construed 
as  it  is  written.  It  prohibits  appellant  from 
opening  an  office  in  Springer  for  the  purpoau 
of  practising  dentistry  in  Springer,  not  pro- 
hibiting appellant  from  opening  an  office  in 
Springer  for  the  purpose  of  practising  den- 
tistry among  people  of  Springer.  The  literal 
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interpretation  of  the  words  of  the  contract 
does  not  permit  of  the  fine-spun  distinction 
drawa  hf  appellant. 

9.  The  appellant  contends  that  it  is  es- 
sential that  the  complaint  should  state  facta 
showing  a  necessity  for  the  extraordinary 
remedy  of  injunction,  and  that  the  com- 
plaint in  the  case  at  bar  fails  to  show  "in 
what  way  and  for  what  reason  plaintiff  will 
suffer  irreparable  injury  from  the  alleged 
violation  of  the  written  agreement/'  The 
appellant  demurred  to  the  complaint,  and 
one  of  the  grounds  therefor  was  that  the 
complaint  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  did 
not  show  that  the  plaintiff  was  entitled  to 
any  equitable  relief.  The  demurrer  was 
overruled  and  defendant  pleaded  over.  The 
appellee  does  not  raise  any  question  as  to 
the  effect  of  thus  pleading  over,  but  contends 
that  the  question  now  urged  was  not  raised 
in  the  trial  court,  and  therefore  cannot  be 
raised  here  for  the  first  time.  It  is  un- 
necessary to  decide  whether  the  matter  con- 
tained within  the  demurrer  is  too  general 
to  raise  the  question.  The  Code  ( Comp.  Laws 
1897,  subsec.  36,  §  2686),  provides  that  "the 
demurrer  shall  distinctly  specify  the 
grounds  of  objection  to  the  pleading;  un- 
less it  does  so,  it  may  be  disregarded." 

Prior  to  statehood,  it  was  necessary,  by 
supreme  court  rule,  to  specify  the  ground  of 
demurrer  as  well  as  the  reason  therefor; 
but  'this  particular  rule  no  longer  exists  as 
a  rule  made  by  the  supreme  court.  The  ap- 
pellant attacks  the  complaint  before  this 
court  on  the  ground  that  equitable  jurisdic- 
tion is  not  shown  therein  because  the  al- 
legation of  irreparable  injury  is  alleged  as 
a  conclusion,  and  not  as  a  fact.  The  com- 
plaint alleges  that  the  injury  cannot  be 
measured  by  a  money  judgment,  and  also 
contains  an  additional  allegation  as  to  mul- 
tiplicity of  suits.  We  deem  it  amply  suffi- 
cient to  withstand  the  attack  now  made  up- 
on its  sufficiency  in  these  regards. 

10.  Appellant  insists  that  the  court  erred 
in  admitting  evidence  of  certain  letters  and 
conversations  written  and  had  prior  to  the 
making  of  the  first  contract,  and  in  admit- 
ting secondary  proof  in  reference  to  the 
letters. 

The  introduction  of  the  letters  and  part 
of  their  contents  by  secondary  evidence  were 
directed  to  support  the  oral  agreement  made 
by  the  parties  with  reference  to  the  appel- 
lant thereafter  opening  an  office  in  Springer 
for  the  purpose  of  practising  dentistry  in 
Springer.  The  appellant  argues  that  such 
letters  and  conversations  tended  to  vary  the 
terms  of  the  first  written  contract.  The 
first  letter  to  which  objection  was  made  con- 
tained statements  of  appellant  to  the  effect 
that  he  did  not  intend  to  practise  dentistry 
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in  Springer  after  the  sale  to  appellee  was 
perfected.  The  letter  also  contained  matters 
concerning  the  sale.  But  the  purpose  of  the 
introduction  of  the  letter  was  to  support 
the  theory  that  the  oral  agreement  had  been 
actually  entered  into  by  the  parties.  The 
second  letter  to  which  appellant  objects  con- 
tained matters  concerning  the  sale  of  the 
business,  as  well  as  matters  pertaining  to 
the  parol  agreement.  The  contents  were 
proved  by  secondary  evidence.  The  first  ob- 
jection as  to  the  contents  of  the  letter  was 
that  the  same  was  secondary  evidence, — ^not 
that  a  proper  foundation  for  secondary  evi- 
dence had  not  been  laid.  The  court  required 
further  proof  of  facts  laying  the  foundation 
for  secondary  evidence,  and  the  witness  testi- 
fied that  the  letter  was  left  in  Missouri,  and 
that  the  relatives  of  the  witness  had 
searched  for  it,  but  had  been  unable  to  find 
it,  and  that  the  witness  has  diligently 
searched  among  his  papers  in  New  Mexico 
and  has  been  unable  to  find  it.  The  appel- 
lant then  objected  to  stating  the  contents  of 
the  letter  on  the  ground  that  such  proof 
was  secondary  evidence,  and  for  other  rea- 
sons not  necessary  to  state  in  this  particu- 
lar. The  objection  can  hardly  be  said  to 
raise  the  question  as  to  the  proper  founda- 
tion for  the  admission  of  secondary  evidence. 
Appellant's  objections  to  certain  conversa- 
tion related  by  the  witness,  occurring  at  a 
time  prior  to  the  execution  of  the  first  con- 
tract, are  based  upon  the  theory  that  such 
conversations  altered  the  terms  of  the  first 
written  contract.  The  court  has  held  in  this 
opinion  that  oral  testimony  tending  to  prove 
the  parol  agreement  was  not  obnoxious  to 
the  general  rule  upon  which  appellant  re- 
lies, and  this  evidence  was  directed  to  that 
end.  Other  questions  discussed  in  the  briefs, 
but  not  specifically  referred  to  herein,  we 
deem  are  without  merit. 

11.  Appellant  says  that  the  evidence  is 
insufficient  to  support  the  judgment  for 
damages,  and  in  this  he  is  correct.  While 
the  evidence  in  the  case  shows  inferentially 
that  the  appellee  was  damaged  by  the  fact 
that  the  appellant  opened  a  dental  office  in 
Springer  and  did  considerable  business,  the 
proof  fails  to  show  the  amount  of  damage 
which  the  appellee  suffered.  Just  how  the 
district  court  assessed  the  amount  of  dam- 
ages at  $260  is  difficult  to  determine  from 
the  evidence,  there  being  no  showing  what- 
ever  as  to  the  amount  of  injury  to  the  ap- 
pellee. 

The  judgment  in  this  case  will,  conse- 
quently, have  to  be  modified  by  eliminating 
therefrom  the  judgment  for  damages,  and  as 
so  modified  the  judgment  of  the  lower  court 
will  be  affirmed,  and  it  is  so  ordered. 

Roberts,  Ch.  J.,  and  Hanna,  J.,  concur. 
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Annotatum — Competency  of  parol  evidence  of  an  agreement  by  the  ven- 
dor of  a  business  not  to  re-engage  therein,  where  some  part  of  ttie 
agreement  has  been  reduced  to  writing. 


The  parol-evidence  rule,  excluding 
parol  evidence  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument, 
does  not  apply,  where  the  entire  agree- 
ment of  the  parties  has  not  been  reduced 
to  writing,  to  exclude  parol  evidence  of 
the  part  not  in  writing.  This  exception 
has  been  stated  in  various  ways.  Green- 
leaf,  after  referring  to  certain  other  ex- 
ceptions to  the  parol-evidence  rule,  says 
in  vol.  1,  §  284a:  "Nor  does  the  rule 
apply  in  cases  where  the  original  con- 
tract was  verbal  and  entire  and  a  part 
only  of  it  was  reduced  to  writing." 
Chamberlayne  in  his  discussion  in  the 
"Modem  Law  of  Evidence"  says  in  vol. 
5,  §  3553,  that  "evidence  of  a  prior  or 
contemporaneous  parol  agreement  or 
understanding  is  frequently  received 
where  it  is  consistent  with  the  writing 
in  question,  and  it  is  apparent  that  the 
instrument  was  not  intended  as  a  com- 
plete embodiment  of  the  undertaking." 
See  statements  of  the  rule  by  other  au- 
thorities in  opinion  in  Locke  v.  Mur- 
doch, ante,  267. 

Discussing  the  question  farther, 
Greenleaf  states  in  vol;  1,  §  305f,  that 
"even  though  there  has  been  an  integra- 
tion, i.  e.,  a  reduction  of  a  transaction 
to  a  final  and  exclusive  written  me- 
morial, yet,  since  several  transactions 
may  be  consummated  by  the  same  par- 
ties at  the  same  time  of  negotiation, 
and  since  the  parties  may  integrate  one 
of  these  transactions,  and  not  another, 
or  may  integrate  one  part  of  a  transac- 
tion, and  not  another  part,  it  is  of  course 
always  open  to  show  that  the  integra- 
tion was  partial  only,  and  in  such  case 
the  terms  of  the  remainder  not  covered 
by  the  written  memorial  may  be  gleaned 
from  anything  said  or  done  by  the  par- 
ties independently  of  the  writing. 
Effect  is  given  to  the  written  memorial 
as  exclusively  representing  the  terms  of 
the  transaction,  but  only  because  the 
parties  have  so  intended  it,  and  there- 
fore only  so  far  [as]  the  parties  have 
intended  it." 

It  thus  appears  that  the  abstract 
principle  applied  in  Locke  v.  Murdoch^ 
is  well  settled;  the  difficulty  arises,  as 
recognized  therein,  from  the  application 
of  the  rule  to  a  specific  state  of  facts.^ 


Contrary  to  the  conclusion  therein 
reached,  the  majority  of  courts  have 
held  parol  evidence  of  an  agreement  by 
the  vendor  of  a  business  not  to  re- 
engage therein  inadmissible  where  a 
part  of  the  agreement  between  the  par- 
ties has  been  reduced  to  writing.  Differ- 
ent courts  have  taken  different  views  as 
to  the  factors  determinative  of  the  ad- 
missibility of  such  evidence,  and  these 
are  discussed  in  detail.  The  usual  writ- 
ing involved  in  the  case  is  a  bill  of  sale, 
but  the  question  has  arisen  where  other 
writings  were  involved.  It  is  of  course 
apparent  that  the  character  of  the  writ- 
ing is  an  important  factor  in  determin- 
ing the  admissibility  of  the  evidence. 

In  discussing  the  application  of  the 
rules  above  mentioned  Greenleaf  st.ates 
in  vol.  1,  §  305f,  that  "since  all  depends 
thus  on  the  parties'  intention  as  to  the 
extent  or  scope  of  the  integration,  the 
application  of  the  principle  will  depend 
almost  entirely  on  the  circumstances  of 
each  case, — including  the  kind  of  trans- 
action, the  usual  terms  of  such  transac- 
tions, the  scope  of  the  writing,,  and  the 
surrounding  circumstances  of  the  par- 
ticular negotiation.  No  detailed  rules 
can  be  formulated,  and  the  working  of 
the  principle  can  best  be  understood  by 
noticing  its  application  in  particular 
instances."  And  Wigmore,  in  the  cita- 
tion given  in  Locke  v.  Murdoch,  takes 
practically  the  same  position.  It  is  there 
expressly  stated  that  "the  document 
alone  will  not  suffice"  to  show  the  in- 
tent of  the  parties;  and  again,  in  §  2431^ 
this  author  states  that  the  doctrine  that 
"the  writing  is  the  sole  criterion"  is  "un- 
tenable, both  on  principle  and  in  prac- 
tice." 

It  has  been  held,  however,  that  the 
only  evidence  of  the  completeness  of  a 
written  contract  as  a  full  expression  of 
the  terms  of  the  agreement  of  the  par- 
ties is  the  contract  itself;  that  where 
parties  have  deliberately  put  their  mu- 
tual engagements  into  writing  in  such 
language  as  imports  a  legal  obligation, 
it  is  only  reasonable  to  presume  that 
they  have  introduced  into  the  written 
instrument  every  material  term  and  cir- 
cumstance, and  consequently  all  parol 
testimony  of  conversations  held  between 


IThe  right  to  show  a  parol  warranty  in 
connection  with  the  contract  of  sale  of  per- 
sonalty is  discussed  in  the  note  to  Electric 
L.R.A.1917B. 


Storage  Battery  Co.  v.  Waterloo,  G.  F.  & 
N.  R.  Co.  19  L.R.A.(N.S.)  1183. 

Contemporaneous    agreements   and   their 
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them  or  declarations  made  by  either  of 
them  before,  or  at  the  time  of  the  com- 
pletion of  the  contract;  will  be  rejected. 
If  the  written  contract  purports  to  con- 
tain the  whole  agreement,  and  it  is  not 
apparent  from  the  writing  itself  that 
something  is  left  out  to  be  supplied, 
parol  evidence  to  vary  or  contradict  its 
terms  is  not  admissible.'  It  cannot  be 
assumed  from  the  mere  fact  that  the 


written  memorial  contains  nothing  on 
the  subject  to  which  the  parol  evidence 
is  directed,  that  the  writing  was  designed 
as  an  imperfect  expression  of  the  agree- 
ment between  the  parties.'  According 
to  this  theory  if  the  writing  appears  to 
be  a  complete  contract  parol  evidence  is 
inadmissible.*  If  it  does  not  purport 
to  be  the  complete  agreement  of  the 
parties,  parol  evidence  is  admissible.' 


breach  as  a  defense  to  a  promissory  note  la 
discussed  in  the  note  to  American  Gas  & 
Ventilating  Mach.  Co.  v.  Wood,  43  L.RA. 
449. 

As  to  the  validity  of  an  agreement  by  an 
employee  not  to  engage  in  business  in  com- 
petition with  an  employer,  see  note  to  Turn- 
er V.  Abbott,  6  L.R.A.(N.S.)  892,  and  see 
the  other  point  in  this  case  as  to  admissi- 
bility of  parol  evidence  of  an  agreement  on 
the  part  of  the  employee  not  to  engage  in 
business  in  competition  with  his  employer, 
where  the  contract  for  employment  is  in 
writing. 

•  Osgood  ▼.  Skinner  (1904)  211  UL  229, 
71  N.  E.  869;  Durham  v.  Lathrop  (1901) 
95  111.  App.  429;  Slaughter  v.  Smither 
(1899)  97  Va.  202,  33  S.  E.  644;  Gordon  v. 
Parke  &  L.  Machinery  Co.  (1894)  10  Wash. 
18,  38  Pac.  755. 

«  Slaughter  v.  Smither  (1899)  97  Va.  202, 
33  S.  E.  544. 

«In  Osgood  v.  Skinner  (1904)  211  Dl. 
229,  71  N.  E.  869,  holding  parol  evidence  of 
an  agreement  by  the  vendors  of  a  coal  mine 
not  to  re-engage  in  business  inadmissible, 
the  evidence  was  to  the  effect  that  the  pur- 
chaser did  not  understand  or  intend  to  make 
a  legal  or  binding  agreement  to  the  effect 
that  the  vendors  should  not  re-engage  in 
the  business,  but  that  he  asked  for  their 
word  of  honor  as  business  men  that  they 
would  not  engage  in  the  business,  and  this 
promise  was  intentionally  omitted  from  the 
written  contract.  In  the  opinion  of  the 
lower  court  it  is  stated  that  the  purchaser 
testified  that  the  promise  of  the  vendors 
not  to  re-engage  in  the  business  was  omit- 
ted from  the  written  contract  because  of 
the  belief  that  it  was  illegal  and  opposed 
to  public  policy.  (1904)  111  111.  App.  606. 
The  court  in  this  case  apparently  considers 
circumstances  other  than  the  writing. 

In  Slaughter  v.  Smither  (Va.)  supra,  the 
purchaser,  under  the  terms  of  the  agree- 
ment, was  to  take  charge  of  the  business, 
and  run  it  for  the  vendor.  The  agreement 
provided  for  the  manner  of  refurnishing  the 
stock,  and  for  the  keeping  of  accounts  and 
sales,  and  then  provided  that  when  the  pur- 
chaser had  paid  in  all  a  certain  sum  he  was 
to  "receive  a  clear  bill  of  sale  for  the  busi- 
ness." 

The  agreement  involved  in  Gordon  v. 
Parke  &  L.  Machinery  Co.  (1894)  10  Wash. 
18,  38  Pac.  756,  was  that  the  vendor,  his 
successors,  and  assigns  "will  cause  to  be 
executed  by  its  duly  authorized  officers,  an 
assignment  and  transfer  and  conveyance 
to  the  said  party  of  the  second  part  [the 
L.R.A.1917B. 


purchaser],  of  all  its  right  title,  and  in- 
terest in  and  to  the  following  named  prop- 
erty owned  by  the  party  of  the  first  part 
and  now  situated  and  being  in  .  .  .  and 
will  within  ten  davs  from  the  date  there- 
of  deliver  the  same  to  the  second  party." 
Then  followed  a  description  of  the  property 
and  numerous  details;  and  it  was  declared: 
"The  intention  and  object  of  this  agree- 
ment being  to  sell  and  deliver  an  aggre- 
gate value  of  $29,000,  the  foregoing 
amounts  being  subject  to  alteration  and 
increase  or  decrease  after  ascertainment 
by  inventory;  total  amount  of  said  varia- 
tion not  to  exceed  $500."  The  court  states 
that  the  contract  was  one  of  great  detail, 
and  entered  minutely  in  all  the  matters 
undertaken  by  both  parties  and  was  exe- 
cuted by  both.  It  covered  the  sale  of  the 
stock,  accounts,  and  lease  of  the  place  of 
business  of  the  vendor,  with  its  furniture, 
fixtures,  and  books.  Answering  the  objec- 
tion that  the  promise  not  to  re-engage  in 
business  was  a  collateral  agreement  not 
connected  with  the  subject  matter  of  the 
principal  contract,  and  not  to  be  performed 
until  after  the  full  execution  of  the  prin- 
cipal oontiaot,  the  court  states:  "The  com- 
plaint says  that  the  respondent's  purpose 
in  making  the  purchase  was  to  continue 
business  in  the  same  line  theretofore  fol- 
lowed by  appellant  in  Spokane  with  the 
merchandise  to  be  sold  to  him,  and  that 
the  object  of  the  agreement  that  appellant 
would  no  longer  carry  on  business  at  that 
place  was  to  prevent  competition  with  him 
in  the  disposal  of  the  goods  acquired  by 
him.  If  so,  then  to  the  extent  that  the 
agreement  referred  to  the  goods  which  were 
the  subject  of  the  contract,  it  was  cer- 
tainly not  collateral  or  independent,  and 
we  should  expect  to  find  some  mention  of 
the  arrangement  in  a  contract  so  precise  in 
its  terms  and  so  formally  drawn  as  this 
one.  Not  finding  it  there,  the  law  con- 
cludes that  the  agreement  alleged  was  not 
made,  however  much  the  appellant  may 
have  intended  not  to  reopen  business  in 
Spokane." 

(In  Durham  v.  Lathrop  (1901)  95  111. 
App.  429,  the  purchase  and  sale  was  here 
made  between  partners.  The  writings  evi- 
dencing the  sale  were  as  follows  t  First, 
'1  have  this  day  sold  to  .  .  .  all  of 
my  interests  in  the  firm  of.  .  .  .  Re- 
ceipt of  money  is  hereby  acknowledged.' 
Second,  a  receipt  for  the  money  in  words, 
"Received  of  .  .  .  $3,300  in  full  of 
all  demands  to  date."  These  instruments 
were  both  dated  and  both  signed  by  the 
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Where  the  promise  of  the  vendor  to 
discontinue  the  business,  if  made  at  all, 
is  a  part  of  the  contract  of  sale,  agreed 
upon  at  the  time  the  agreement  is  re- 
duced to  writing,  it  cannot  be  contended 
that  the  promise  is  a  distinct  collateral 
agreement  forming  no  part  of  the  con- 
tract which  is  reduced  to  writing.* 

It  is  apparently  the  theory  of  one 
case^  that  the  rule  admitting  parol  evi- 
dence when  the  writing  on  its  face  does 
not  purport  to  contain  the  entire  agree- 
ment of  the  parties,  or  where  the  matter 
sought  to  be  proved  by  parol  is  in- 
dependent of  and  collateral  to  the  writ- 
ing, has  no  application  to  the  admissi- 
bility of  evidence  of  an  agreement  not 
to  re-engage  in  business  where  the  agree- 
ment of  sale  has  been  reduced  to  writ- 
ing. 

In  a  case*  in  which  the  purchaser 
sought  the  reformation  of  the  contract 
so  as  to  include  the  agreement  not  to 
re-engage  in  business  and  damages  for 
the  breach  of  such  agreement,  the  court 
in  denying  the  relief  cites  from  Green- 
leaf  on  Evidence,  vol.  1,  §  276,  to  the 
effect  that  'Vhen  parties  have  deliber- 
ately put  their  engagements  into  writ- 
ing, in  such  terms  as  import  a  legal 
obligation,  without  any  uncertainty  as 
to  the  object  or  extent  of  such  engage- 
ment, it  is  conclusively  presumed  that 
the  whole   engagement  of  the  parties, 


and  the  extent  and  manner  of  their  un- 
dertaking, was  reduced  to  writing;  and 
all  oral  testimony  of  a  previous  col- 
loquium between  the  parties,  or  of  con- 
versation or  declarations  at  the  *  time 
when  it  was  completed,  or  afterwards, 
as  it  would  tend  in  many  instances  to 
substitute  a  new  and  different  contract 
for  the  one  which  was  really  agreed 
upon,  to  the  prejudice,  possibly,  of  one 
of  the  parties,  is  rejected,  in  other 
words,  as  the  rule  is  now  more  briefly 
expressed,  'parol  contemporaneous  evi- 
dence is  inadmissible  to  contradict  or 
vary  the  terms  of  a  valid  written  in- 
strument.' " 

Some  oases  do  not  consider  the  man- 
ner of  determining  the  intention  of  the 
parties;  in  fact  the  intention  of  the 
parties  is  not  considered  as  a  deter- 
minative factor;  but  the  attention  of 
the  court  is  directed  to  the  abstract 
question  of  the  relation  of  an  agreement 
not  to  re-engage  in  business  to  the  agree- 
ment of  sale.  The  courts  are  not  agreed 
on  the  admissibility  of  the  evidence 
when  determined  from  this  standpoint. 
Some  cases  have  considered  such  an 
agreement,  founded  upon  the  same  con- 
sideration and  entered  into  at  the  same 
time  with  the  written  contract  between 
the  parties,  ''an  additional  oral  stipula- 
tion," and  parol  evidence  thereof  inad- 
missible.'    In  excluding  evidence  of  a 


retiring  partner.  Another  writing  was  exe- 
cuted on  the  same  day  and  signed  by  both 
of  the  partners  as  follows:  "The  firm  of 
.     .  is  this  day  dissolved  by  mutual 

consent.  .  .  .  will  assume  all  liabilities 
and  collect  all  accounts,  and  will  succeed 
the  firm  of.  .  .  ,"  The  oral  agreement 
not  to  re-engage  in  business  is  stated  to 
be  in  no  way  inconsistent  with  any  of  the 
terms  of  any  of  the  writings,  nor  does  it 
vary  them. 

See  Pierce  v.  Woodward,  infra,  note  IS. 

<  Slaughter  v.  Smither  (Va.)  supra.  See 
Costello  V.  Eddy  (N.  Y.)  infra. 

But  see  Fusting  v.  Sullivan,  infra,  note 
12. 

7  At  least  this  seems  to  be  the  meaning 
of  the  court  in  Costello  v.  Eddy  (1890)  34 
N.  Y.  S.  R.  666,  12  N.  Y.  Supp.  236,  af- 
firmed without  opinion  (1891)  128  N.  Y. 
660,  29  N.  E.  146,  where,  after  referring 
to  these  rules,  the  court  states  that  the 
rule  is  not  applicable  in  the  case  at  bar. 
No  explanation  of  why  the  rule  is  not  ap- 
plicable is  made,  and  the  meaning  of  the 
court  is  not  clear. 

•  Brintnall  v.  Briggs  (1893)  87  Iowa,  638, 
54  N.  W.  631.  At  the  time  of  the  execu- 
tion of  the  written  agreement  the  pur- 
chaser knew  that  there  was  no  stipula- 
tion as  to  re-engaging  in  business  in  the 
writing,  and  requested  it  to  be  inserted. 
The  vendor  refused  to  have  it  Inserted,  but 
L.RJ^..1917B. 


orally  agreed  that  the  same  should  be  bind- 
ing upon  him  the  same  as  if  inserted  in 
the  written  contract. 

•  In  reliance  upon  Costello  v.  Eddy,  in- 
fra, it  was  held  in  Love  v.  Hamel  (1001) 
69  App.  Div.  360,  69  N.  Y.  Supp.  261,  that 
parol  evidence  of  an  agreement  not  to  re- 
engage in  business  could  not  be  shown, 
where  such  agreement  was  not  contained 
in  the  writing  in  which  the  vendor  "here- 
by sells,  transfers,  and  delivers  to  the  par- 
ties of  the  second  part,  one  Cornell  Cafe, 
situated  on  Eddy  street  in  said  dty  .  .  • 
together  with  all  of  the  fixtures  and  ap- 
purtenances thereto  belonging  and  owned 
by  said  party  of  the  first  part."  In  this 
case  at  the  time  of  drawing  the  writing, 
when  it  was  read  over  to  tne  parties,  the 
purchaser  mentioned  the  omission  of  the 
clause  in  regard  to  the  agreement  not  to  re- 
engage in  business.  It  was  then  stated  by 
the  lawyer  who  drew  the  contract  that  he 
would  draw  a  new  contract  or  interline  such 
provision.  The  vendor  thereupon  said  it 
was  not  necessary,  that  he  was  in  a  hurry, 
that  the  purchasers  had  always  done  as  they 
had  agreed  by  him,  and  he  certainly  would 
do  so  by  them,  whereupon  it  was  omitted; 
the  court  stating:  ''The  statements  made 
by  the  parties  to  this  action,  and  advice  of 
counsel  given  when  the  writing  was  being 
prepared,  shows  that  the  parol  agreement 
was  considered  by  all  as  one  entire  agree- 
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parol  agreement  not  to  re-engage  in 
business  where  the  written  contract 
signed  by  the  parties  did  not  show  any 
such  agreement,  one  court,^^  after  re- 
marking upon  the  difficulty  of  deter- 
mining any  definite  boundary  line  be- 
tween the  cases  in  which  parol  evidence 
is  admissible  and  those  in  which  it  is 
inadmissible,  where  the  parties  have 
made  a  written  contract  in  reference  to 
the  general  subject  of  agreement  be- 
tween them,  states:  ''We  are  of  opinion 
that  the  evidence  here  offered  was  prop- 
erly excluded,  inasmuch  as  the  defend- 
ant must  take  the  position  that  the  sale 
of  the  fish  stand  and  the  personal  prop- 
erty attached  to  it,  and  the  stipulation 
that  the  defendant  would  not  engage  in 
the  business  within  the  limits  of  Spring- 
field for  the  term  of  one  year,  were  part 
of  or  formed  the  original  consideration." 


In  another  case  ^^  in  which  the  evidence 
was  held  inadmissible  in  an  action  by 
the  purchaser  for  breach  of  the  vendor's 
contract,  the  court  states  that  the  pur- 
chaser ''bought  at  a  certain  price  the 
defendant's  merchandise,  his  business 
as  a  furniture  dealer  and  undertaker, 
with  other  personal  property  mentioned 
[therein],  and  in  addition,  as  she  claims, 
his  good  will.  His  good  will  was  one  of 
the  subject  matters  of  the  contract  as 
much  so  as  the  horse  and  wagon  or  any 
other  article  mentioned  in  the  writing. 
In  buying  his  good  will  she  was  buying 
property.  It  should  have  been  included 
in  the  written  instrument.  It  was  as 
necessary  to  have  had  it  inserted  in  the 
writing  as  the  furniture." 

Other  eases  have  held  the  evidence 
admissible  on  the  theory  that  the  agree- 
ment not  to  re-engage  in  business  is  not 


ment,  all  of  which  to  be  binding  upon  the 
parties  should  be  incorporated  into  the  writ- 
ten agreement.* 

Parol  evidence  of  an  agreement  by  a  vend- 
or not  to  re-engage  in  business  was  held 
inadmissible  in  Ordelheide  v.  Traube  (1914) 
183  Mo.  App.  363,  166  S.  W.  1108,  where 
there  was  no  issue  whatever  in  the  case 
touching  this  matter,  the  suit  proceeding 
alone  for  damages  occasioned  through  the 
breach  of  the  vendor's  contract  to  sign  a 
lease.  The  court  adds,  however,  that  this 
evidence  "was  incompetent  because  it  tend- 
ed to  vary  by  parol  the  written  contract  of 
sale,  in  which  no  such  stipulation  appears^ 
by  showing  an  additional  term  of  the  agree- 
ment contemporaneously  entered  into." 

"Wilson  V.  Sherburne  (1850)  6  Gush. 
(Mass.)  68. 

Ib  following  this  case  in  Doyle  v.  Dixon 
(1866)  12  Allen  (Mass.)  676,  the  court 
states  that  "the  alleged  oral  contract  of 
the  defendant  was  identical  with  the  writ- 
ing in  every  particular  except  that  it  speci- 
fied the  amount  of  rent,  and  added  an 
agreement  not  to  engaee  in  the  grocery 
business,  or  sell  goods  of  the  same  descrip- 
tion as  the  stock  purchased  by  the  plaintiff 
within  five  years  in.  .  .  .  The  evidence 
offered  can  be  considered  in  no  other  light 
than  as  an  attempt  to  ingraft  npon  the 
written  instrument  an  additional  oral  stipu- 
lation founded  upon  the  same  consideration 
and  entered  into  at  the  same  time  with 
the  written  contract  between  the  parties." 

"In  Walther  v.  Stampfli  (1901)  91  Mo. 
App.  398,  the  term  "good  will'  is  treated 
as  synonymous  with  an  agreement  not  to 
re-engage  in  the  business.  The  written 
agreement  is  not  set  forth  in  the  report  of 
this  case,  but  apparently  the  various  items 
were  mentioned  as  indicated  from  the  above 
citation.  See  Hebert  v.  Dupaty  (1890)  42 
La.  Ann.  343,  7  So.  580,  infra,  note  15. 

Practically  the  same  line  of  reasoning  is 
adopted  in  Costello  v.  Eddy  (1890)  34  N. 
Y.  S.  R.  565,  12  N.  Y.  Supp.  236,  affirmed 
L.R.A.1917B. 


without  opinion  in  (1891)  128  N.  Y.  650, 
29  N.  E.  146,  where  in  an  action  to  recover 
damages  for  an  alleged  breach  of  the  con- 
tract not  to  re-engage  in  business,  parol  evi- 
dence of  such  agreement  was  held  not  ad- 
missible where  neither  the  written  contract 
nor  bill  of  sale  contained  any  express 
agreement  that  the  vendor  would  not  again 
engage  in  the  business  in  the  town  where 
located.  The  purchaser  sought  to  separate 
this  agreement  from  the  agreement  of  sale 
and  treat  it  as  collateral  to  the  sale  of 
the  business.  In  denying  this  contention 
the  court  states:  "Suppose  that  in  draw- 
ing the  contract  all  other  articles,  rights, 
and  privileges  intended  to  be  transferred  by 
the  parties  had  been  specified  in  the  con- 
tract except  the  horses  and  harness,  could 
the  plaintiff  in  an  action  at  law  for  dam- 
ages for  a  failure  to  deliver  the  horses  and 
harness  prove,  notwithstanding  the  writing, 
that  they  were  embraced  in  the  sale  and 
paid  for  by  the  $2,000?  We  think  not." 
After  stating  that  such  a  mistake  might  be 
corrected  in  equity,  the  court  continues: 
"In  an  action  at  law  the  terms  of  the  writ- 
ing would  prevail,  and  the  legal  rule  would 
apply,  that  all  the  agreement  of  the  par- 
ties as  to  what  the  defendant  sold,  and 
what  was  purchased  by  the  plaintiff,  was 
merged  in  the  writing,  and  that  would  con- 
trol." 

The  written  contract  of  sale  involved  in 
Ck>8tello  V.  Eddy  (N.  Y.)  supra,  provided 
that  the  vendor  had  sold  "the  lease  and 
business  carried  on  by  said  Eddy  as  a 
bakery  business  on  Broadway  and  Phila- 
delphia streets,  Saratoga  Springs;  also  the 
horses,  wagons,  tools,  apparatus,  furniture, 
fixtures,  stock,  goods  on  hand  (excepting 
bank  accounts) ;  also  all  the  leasee  cover- 
ing premises  on  Philadelphia  street,  the 
bakery  on  Broadway,  the  lease  of  Dr.  Ford's 
bam  in  the  alley,  and  also  all  the  interest 
of  said  George  B.  Eddy  of,  in,  and  to  the 
house  on  Bullard  street."  The  writing  con- 
tained covenants  of  warranty  to  warrant 
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necessarily  involved  in  a  contract  of 
purchase,  but  is  merely  incidental  and 
collateral." 

In  some  cases  the  writing  is  of  such 
a  character  as  to  clearly  determine  the 
question.  For  example,  an  agreement 
not  to  re-engage  in  business  is  not  in- 
consistent with  a  deed  of  the  land  on 
which  the  business  is  conducted,  nor 
does  it  affect  a  conveyance  of  real 
estate,  hence  evidence  thereof  is  admis- 
sible." So,  parol  evidence  is  admissible 
iti  an  action  for  breach  of  the  agree- 
ment,  to  show  an  agreement  by  the 
owner  of  a  hotel,  upon  the  sale  of  the 
furniture  therein,  and  an  agreement  by 
the  purchaser  to  take  a  lease  of  the 
building,  to  remain  at  the  hotel  and  use 
her  influence    to    aid    in    retaining  the 


guests  of  the  house  and  their  patronage, 
where  the  only  writing  was  a  lease  of 
the  premises;  since  the  agreement  not 
to  re-engage  in  business  is  a  separate 
contract  collateral  to  the  lease,  in  no 
manner  intending  to  modify  or  affect 
any  stipulation  in  the  lease  or  right  of 
obligation  created  by  it.^^  On  the  con- 
trary, where  the  writing  enumerates 
every  item  sold,  and  fixes  a  valuation 
thereon,  the  evidence  has  been  stated  to 
be  inadmissible.^^ 

Where  the  written  contract  of  sale 
transfers  the  good  will  of  the  business, 
parol  evidence  of  the  oral  agreement  not 
to  re-engage  in  business  is  inadmissi- 
ble. *•  "Gh)od  will"  is  regarded  in  some 
cases  as  relating  to  the  same  subject 
matter  as  an  agreement  not  to  re-engage 


and  defend  the  sale  of  the  property  and  in- 
terest. 

UFusting  V.  Sullivan  (1874)  41  Md.  162. 
The  written  contract  provided  that  the 
vendor  ''has  agreed  to  sell  to  the  parties 
of  the  second  part  his  store,  house,  lumber 
yards,  barn,  and   barnyards  as  it  now  is 

inclosed,  for  the  sum  of dollars."    The 

terms  of  payment  were  then  provided,  pur- 
chasers agreeing  to  ''take  all  the  stock  in 
trade  in  the  store  and  in  the  lumber  yard 
at  cost  on  its  market  value,  adding  hauling 
for  lumber  and  coal  as  agreed  upon,"  the 
agreement  being  signed  and  dated.  The 
court  states  that,  ''although  tlie  good  will 
of  the  store,  and  the  agreement  not  to  set 
up  another,  were,  according  to  the  state- 
ment of  [the  purchaser]  material  elements 
of  the  consideration  to  be  given  for  the 
purchase  of  the  property,  yet  they  were  not 
necessarily  involved  in  the  purchase  nor  re- 
ferred to  in  the  contract,  and  were  in  fact 
incidental  and  collateral." 

It  is  stated  obiter  in  Webber  v.  Smith 
(1914)  24  CaL  App.  61,  140  Pac.  37,  that 
parol  evidence  of  an  agreement  by  the  pur- 
chaser of  the  tangible  pn^perty  of  a  milk 
route  to  purchase  tlie  good  will  of  the  busi- 
ness is  admissible,  in  an  action  by  the  vend- 
or to  recover  for  the  purchase  price  agreed 
to  be  paid  therefor.  The  written  bill  of 
sale  specified  and  covered  the  tan^ihie  prop- 
erty on  the  route,  and  it  is  stated  that  the 
subjects  dealt  with  in  the  bill  of  sale  were 
distinct  and  separate  from  the  good  will  of 
the  business. 

See  Slaughter  v.  Smither,  supra,  note  4. 

i»  Pierce  v.  Woodward  (1828)  6  Pick. 
(Mass.)  206.  In  order  to  induce  the  pur- 
chase, the  owner  of  the  store  and  land 
agreed  not  to  engage  in  the  same  business 
within  certain  limits.  The  action  was  one 
for  a  violation  of  his  oral  agreement. 

Kee  Durham  v.  Lathrop,  supra,  note  5. 

MWelz  v.  Rhodius  (1882)  87  Ind.  1,  44 
Am.  Eep.  747. 

WHebert  v.  Dupaty  (1890)  42  La.  Ann. 
343,  7  So.  580,  stating  that  where  the  act 
of  sale  of  a  livery  business  enumerates 
L.R.A.1917B. 


every  item  sold  with  a  valuation,  parol  evi- 
dence is  inadmissible  to  show  that  the  "good 
will"  of  the  business  was  also  sold  to  the 
purchasers.  Such  evidence  is  stated  to  add 
to  and  contradict  the  written  act  of  sale 
in  which  there  is  no  ambiguity  or  uncer- 
tainty. The  action  here  was  one  for  dam- 
ages for  conducting  a  competing  business; 
it  was  not  shown  that  the  vendor  had  con- 
ducted a  competing  business,  and  the  court 
states  that,  admitting  the  good  will  of  the 
business  was  sold,  it  could  have  no  bear- 
ing on  the  case. 

See  Walther  v.  Stampfli,  91  Mo.  App.  398, 
supra,  note  11. 

"Drake  v.  Dodsworth  (1867)  4  Kan.  159; 
Wessel  V.  Havens  (1912)  91  Neb.  426,  130 
N.  W.  70,  Ann.  Cas.  1013C,  1377;  Smith  v. 
Gibbs  (1862)  44  N.  H.  335;  Zanturjiau  v. 
Boornasian    (R.  L)    Infra. 

After  holding  that  the  evidence  was  in- 
sufficient to  show  an  agreement  on  the  part 
of  a  vendor  not  to  re-engage  in  business,  the 
court  in  Hall's  Appeal  (ISti'J)  GO  Pa.  458, 
100  Am.  Dec  584,  states:  "Here  the  par- 
ties have  put  their  contract  in  writing,  and 
it  must  be  allowed  to  Hpeak  for  itself 
unless  it  is  clearly  shown  that  the  stipu- 
lation in  question  was  omitted  through 
fraud  or  mistake." 

The  parol  evidence  that  was  sought  to  be 
introduced  in  Bassett  v.  Percival  (1862)  6 
Allen  (Mass.)  345,  was  not  that  a  vendor 
of  a  business  would  not  re-engage  in  the 
business,  but  that  he  agreed  ''that  the  plain- 
tiffs had  bought  his  trade,  and  to  influence 
his  former  customers  to  patronize  the  plain> 
tiffs  at  store  Xo.  763." 

The  good  will  of  the  business  was  valued 
separate  from  the  stock  of  goods,  and  upon 
the  vendor  re-entering  business  the  action 
was  brought  to  recover  the  entire  amount 
paid  for  the  good  will.  After  pointing  out 
that  the  entire  amount  paid  for  the  good 
will  could  not  be  recovered  since  the  vendor 
had  not  re-engaged  in  business  for  over  a 
year  after  the  sale,  the  court  passes  to  the 
other  objection,  that  the  written  contract 
cannot  be   varied   by   parol   evidence,   and 
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in  the  business,^''  although  not  necessar- 
il}'  synonymous.^  It  necessarily  follows 
from  this  view  that  the  parties  having 
reduced  this  particular  branch  of  the 
agreement  to  writing,  it  cannot  be  varied 
by  parol  evidence.  But  in  other  cases  *• 
the  decision  is  put  upon  the  broad 
gronnd  that  the  law  presumes  the  writ- 
ten agreement  to  be  the  contract  of  the 
parties,  and  to  embrace  all  the  terms  and 
stipulations  deemed  material  by  either 
at  the  time  of  its  execution,  and  not 
upon  the  theory  that  the  term  "good 
will"  relates  to  the  same  subject  matter 


as  the  agreement  not  to  re-engage  in 
business.  The  court  expressly  states 
that,  when  the  parties  to  the  agreement 
"had  a  bill  of  sale  drawn  up,  and  for- 
mally executed,  which,  while  it  did  ex- 
pressly specify  that  the  good  will  of  the 
business  was  included  in  the  sale,  made 
no  mention  of  the  restriction  in  ques- 
tion, to  now  permit  the  complainant  to 
prove  that  (he  contract  was  something 
different  from  that  contained  in  the  bill 
of  sale  would  be  to  permit  a  written 
agreement  to  be  added  to  or  varied  by 
parol,   which  the  law  will  not  allow." 


states:  "The  parties  having  reduced  their 
contract  to  writing,  their  rights  under  it 
must  depend  on  the  true  interpretation  of 
its  terms  irrespective  of  any  parol  evidence 
of  what  took  place  previously  to  or  at  the 
time  of  the  making  of  the  agreement." 

17  Drake  v.  Dodsworth  (1867)  4  Kan.  159. 
The  court  here  states  that  "the  parties  have 
not  only  reduced  their  contract  to  writing, 
but  have  included  in  its  terms  that  very 
branch  ol  it  which  the  plaintiff  seeks  to 
enlarge  by  parol  testimony.  The  defendant 
not  only  sold  the  stock,  fixtures,  tools,  and 
machinery,  but  also  the  good  will  of  the 
same.  Now  this  good  will  gave  the  plain- 
tiff some  rights,  and  to  the  exact  extent 
of  those  rights  the  sale  thereof  was  a  re- 
straint of  the  defendant's  right  to  use 
them  ...  to  enlarge  that  restraint  by 
parol  testimony  would  be  extending  the 
right  of  varying  a  written  contract  by  oral 
testimony  that  would  be  really  dangerous 
in  itself,  and  going  farther  than  any  well- 
considered  case  wnl  authorize." 

In^  a  bill  by  the  purchaser  of  a  printing 
business  and  newspaper  to  enjoin  the  vend- 
or from  publishing  another  paper,  the  court 
in  Smith  v.  Oibbs  (1862)  44  N.  H.  335, 
states  that  parol  evidence  cannot  be  received 
to  show  that  at  the  time  of  the  sale  or 
during  the  prior  negotiations  a  verbal  agree- 
ment was  made  by  the  defendant  that  "he 
would  not  establish  a  competing  business, 
if  such  he  the  fact;  for  the  contract  is 
not  silent  upon  this  pointy  but  contains  in 
effect  an  agreement  by  the  defendant  not 
to  continue  the  particular  business  sold  to 
the  plaintiffs;  and  to  allow  such  proof  would 


be  to  receive  parol  evidence  to  change  a 
written  agreement  not  to  continue  a  par- 
ticular newspaper  and  a  designated  printing 
business  into  a  general  contract  not  to  set 
up  any  rival  newspaper  or  engage  in  any 
competing  business." 

In  Dixon  v.  Witte  (1877)  4  W.  N.  C.  (Pa.) 
213,  the  written  agreement  of  sale  wit- 
nessed that  the  purchaser  purchased  of  the 
vendor  'liis  stock,  good  will,  and  fixtures 
and  horse  and  wagon  in  fetore."  The  vend- 
or subsequently  re-engaged  in  business  with- 
in a  few  squares  of  the  old  business.  A 
verdict  for  the  purchaser  against  the  vend- 
or for  breach  of  the  written  agreement 
was  sustained.  The  only  objection  to  parol 
evidence  sems  to  have  been  that  it  was  ad- 
mitted to  explain  the  meaning  of  the  term 
'*good  will."    There  is  no  opinion. 

IS  The  question  of  substantive  law  as  to 
the  sale  of  a  business  and  good  will  as  a 
limitation  upon  the  right  of  the  vendor  to 
engage  in  competing  business  is  discussed 
in  note  to  Gordon  v.  Knott,  19  LJl.A.(N.S.) 
762. 

uZanturjian  v.  Boomazian  (1903)  25  R. 
I.  151,  55  Atl.  199.  The  purchase  of  a 
business,  in  the  action  to  enjoin  the  vend- 
ors from  re-engaging  in  business,  offered  to 
show  that,  subsequent  to  the  making  of  the 
bill  of  sale,  the  vendors  agreed  to  make  an- 
other writing  if  and  whenever  the  com- 
plainant desire  the  same,  in  which  they 
would  set  forth  the  agreement  not  to  re- 
engage in  business.  The  court  states  that, 
even  if  this  position  were  sustained  by  evi- 
dence, such  contract  was  without  consider- 
ation and  hence  unenforceable.     W.  A.  E. 
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Writ  —  typewritten  signature  —  effect. 

A  summons  is  not  a  nullity  to  which  the 
name  of  the  attorney  for  the  plaintiff,  to- 

Headnote  by  Bbttce,  J. 
L.R.A.1917B. 


gether  with  his  address,  is  printed  by  the 
clerk  on  the  typewriter  at  his  request  and 
instruction  and  in  accordance  with  a  gen- 
eral custom  of  the  office,  and  such  signing 
is  a  suAicient  compliance  with  §  8944  of  the 
Compiled  Laws  of  1913,  which  provides  that 
the  summons  "shall  be  subscribed  by  the 
plaintiff  or  his  attorney,  who  must  add  to 

Note. —  As  to  typewritten,  printed,  or 
stamped  signature  of  legal  process  or  other 
legal  papers,  see  annotation  following  this 
case,  post,  285. 
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his  signature  his  address,  specifying  a  place 
within  the  state  where  there  is  a  postomce." 
For  other  cases,  see  Writ  and  Process,  I.  in 
Dig,  1-52  N,  8. 

(June  13,  1916.) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  County  Court  for  Ward  Coimty  set- 
ting aside  and  declaring  null  and  void  a 
judgment  entered  hy  default.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  B.  liambert  for  appellant. 
Mr.  Halvor  li.  Halvorson  for  respond- 
ent. 

Bruce,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of 
the  county  court  of  Ward  county,  setting 
aside  and  declaring  null  and  void  a  judg- 
ment entered  and  obtained  by  default. 
Two  questions  are  presented:  Whether  the 
summons  to  which  the  name  of  the  plain- 
tiff's attorney  was  printed  with  a  type- 
writer, and  which  was  not  subscribed  by 
said  attorney  in  his  own  handwriting,  was 
a  nullity;  and  whether,  if  a  nullity,  the  de- 
fendant entered  a  general  appearance  in  his 
motion  to  set  aside  the  judgment.  The 
summons  was  in  the  regular  statutory  form. 
At  the  bottom  there  was  written  in  type- 
writing. 
"F.  B.  Lambert,  Attorney  for  Plaintiff, 
P.  0.  Address,  Minot,  North  Dakota." 
The  order  setting  aside  the  judgment  was 
as  follows:  "That  said  judgment  be  opened 
up  and  vacated  and  set  aside,  and  that  all 
proceedings  had  thereunder  be  likewise  va- 
cated, annulled,  and  set  aside,  and  tliat  said 
judgment  is  void,  a  nullity,  and  of  no  force 
or  effect  whatsoever,  the  same  having  been 
entered  by  default  in  an  action  wherein  no 
summons  had  been  issued  as  provided  by 
law." 

On  the  hearing  on  this  motion  the  plain- 
tiff produced  the  affidavit  of  F.  6.  Lambert, 
his  attorney,  which,  among  other  things, 
stated:  "That  both  the  summons  and  com- 
plaint in  this  action  were  properly  sub- 
scribed by  affiant  in  the  usual  and  ordinary 
way;  that  the  signature  of  affiant  made  to 
said  summons  and  complaint  was  made  in 
typewriting  by  Wade  A.  Beardsley,  the 
clerk  and  associate  of  affiant  at  affiant's  re- 
quest and  instruction;  and  the  same  was 
adopted  by  this  affiant  as  his  signature  and 
acted  upon  as  such,  and  was  acted  upon 
also  by  the  defendant;  that  this  affiant  has 
been  an  active  practitioner  in  this  court, 
and  in  all  the  courts  of  the  state,  both 
state  and  Federal,  since  April,  1896,  and  has 
never  during  said  twenty  years  ever  signed 
a  summons  with  pen  and  ink;  that  previous 
to  that  time,  this  affiant  was  employed  as 
X-R-A.1917B. 


stenographer  and  derk  for  the  law  firm  of 
Messrs.  MoCumber  &  Bogart,  at  Wahpeton, 
North  Dakota,  for  a  number  of  years,  and 
during  all  said  time  sig^^ed  with  a  type- 
writer every  single  summons  issued  out  of 
said  office  in  the  name  of  said  firm  of  Mc- 
Cumber  &  Bogart;  that  in  all  proceedings 
in  the  supreme  court  of  this  state  the  affiant 
has  invariably  caused  his  name  to  be  signed 
by  his  then  clerk  or  stenographer  in  affiant's 
name;  that  numerous  judgments,  both  de- 
fault and  in  contested  cases,  have  been  en- 
tered in  this  court  and  in  the  district  courts 
of  this  state  on  summons  signed  in  this 
way  by  the  name  of  this  affiant;  that  to 
open  up  the  judgment  entered  in  this  case 
and  allow  the  defendant  to  answer  would  be 
a  great  injustice  to  the  plaintiff,  not  only 
in  expense,  but  in  time  and  delay." 

The  summons  was  not  nullity.  Section 
8944  of  the  Compiled  Laws  of  1913  provides 
that  "the  summons  must  contain  the  title 
of  the  action,  specifying  the  court  in  which 
the  action  is  brought,  the  name  of  the  par- 
ties to  the  action,  and  shall  be  subscribed 
by  the  plaintiff  or  his  attorney,  who  must 
add  to  his  signature  his  address,  specifying 
a  place  within  the  state  where  there  is  a 
postofflce.  The  summons  shall  be  substan- 
tially in  the  following  form,  the  blanks 
being  properly  filled." 

This  is  the  section  which  is  applicable  to 
procedure  in  the  county  court.  The  re- 
quirements in  regard  to  the  summons,  how- 
ever, in  the  district  court  are  identically 
the  same  save  for  the  days  given  in  which 
to  answer.  See  §§  7421,  7422,  7423  of  the 
Compiled  Laws  of  1913  and  which,  -now, 
under  the  amendment  made  by  chapter  102 
of  the  Laws  of  1915,  are  the  same,  even 
as  to  the  days  in  which  to  answer.  Under 
all  these  statutes  it  is  required  that  the 
summons  "shall  be  subscribed  by  the  plain- 
tiff or  his  attorney,  who  must  add  to  his 
signature  his  address." 

The  question,  therefore,  is  whether  this 
statute  is  complied  with  when  the  name  of 
the  attorney  is  attached  by  his  clerk  at 
said  attorney's  request  and  instruction  and 
in  accordance  with  a  general  custom  which 
prevails  in  such  office. 

We  can  see  much  in  the  argument  that 
the  subscription  should  be  made  in  the 
actual  handwriting  of  the  plaintiff  or  his 
attorney,  and  yet  the  general  practice  which 
prevails  in  this  state,  the  injury  to  busi- 
ness and  to  land  titles  that  would  follow 
such  a  holding,  as  well  as  the  wording  of 
the  several  statutes,  must  lead  us,  as  it 
has  lead  practically  all  of  the  courts  of  the 
country  that  have  passed  upon  the  question, 
to  a  different  conclusion.  Section  10366 
of  the  Compiled  Laws  of  1913  provides  that 
"the  term  'signature'  [as  used  in  the  Penal 
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Code]  includes  any.  name,  mark  or  sign, 
written  with  intent  to  authenticate  any  in- 
strument or  writing,"  while  §  10367  pro* 
▼ides  that  "the  term  [writing]  includes 
printing  and  typewriting.*'  Forgery,  there- 
fore, can  be  committed  of  a  printed  signa* 
ture  as  well  as  a  written  one,  or  by  print- 
ing a  signature  as  well  as  by  writing  it. 
In  the  case  of  Ligare  v.  California  Southern 
R.  Co.  76  Cai.  610,  16  Pac.  777,  the  court 
says :  '*It  is  said  that  the  summons  was  not 
signed  by  the  clerk.  The  statute  requires 
that  it  should  be  so  signed.  Code  Ciy.  Proc. 
§  407.  But  we  think  the  affixing  by  the 
clerk  of  the  seal  of  the  court  to  a  form 
to  which  was  appended  his  printed  name 
was  an  adoption  of  the  printed  signature, 
which  for  the  purpose  in  hand  was  suffi- 
cient." 

In  the  case  of  Williams  v.  McDonald,  58 
Cai.  529,  the  court  says:  "This  is  an  appeal 
from  a  judgment  and  order  denying  a  mo- 
tion for  a  new  trial  in  a  street  assessment 
case.  The  appellant,  Quackenbush,  presents  | 
three  points  for  our  consideration,  viz.: 
The  resolution  of  intention  was  not  signed 
by  the  clerk.  Upon  thia  point  the  testi- 
mony of  the  clerk  of  the  board  of  super- 
visors was:  'I  have  adopted  a  form  for 
my  signature;  there  is  a  printed  signature 
adopted  by  me  for  all  resolutions  and  or- 
ders. The  name  John  A.  Russell  is,  as  you 
aee^  printed  at  the  bottom  of  the  paper.  I 
never  actually  signed  it,  but  I  adopted  the 
printed  signature.  I  always  kept  blanks 
for  resolutions  in  my  office  with  my  signa- 
ture printed  at  the  bottom  for  convenience.' 
He  further  testified  that  when  the  resolu- 
tion in  question  was  adopted  by  the  board 
he  filled  in  the  date  and  placed  it  in  the 
proper  place,  and  caused  it  to  be  published 
in  the  proper  papers.  The  act  in  question 
says,  'Signed  by  the  clerk.'  We  see  no  ob- 
jection to  the  clerk  adopting  a  printed  sig- 
nature." 

In  the  case  of  Hancock  v.  Bowman,  49 
Cai.  413,  the  court  held  without  discussion 
that  a  judgment  was  not  void  or  erroneous 
because  the  name  of  the  plaintiff's  attorney 
attached  to  the  complaint  was  printed  in- 
stead of  being  written.  See  also  Dreutzer 
v.  Smith,  56  Wis.  292,  14  N.  W.  465. 

In  the  case  of  Hamilton  v.  State,  103 
Ind.  96,  53  Am.  Rep.  491,  2  N.  E.  299. 
the  court  said:  ''Section  1699,  Rev.  Stat. 
1881,  provides  that  after  an  indictment 
has  been  found  by  a  grand  jury,  'it 
must  he  signed  by  the  prosecuting  at- 
torney,' and  where  an  indictment  is  re- 
turned without  his  signature,  §  1670 
makes  it  the  duty  of  the  court  to  re- 
quire the  prosecuting  attorney  to  sign  it. 
UR.A.1917B. 


Section  240  of  the  same  revision  of  stat- 
utes which  prescribes  certain  rules  for  the 
construction  of  the  statutes  of  this  state 
declares  that  'the  words  "written"  and  "in 
writing"  shall  include  printing,  litho- 
graphing, or  other  mode  of  representing 
words  and  letters.  But  in  all  cases  where 
the  written  signature  of  any  person  is  re- 
quired, the  proper  handwriting  of  such  per- 
son, or  his  mark,  shall  be  intended.'  The 
word  'sign'  as  a  'verb'  has  several  shades 
of  meaning,  and  hence  a  statutory  require- 
ment that  an  instrument  in  writing,  or  a 
pleading,  shall  be  'signed'  by  some  person 
or  officer  to  make  it  complete  is  much  more 
general  and  comprehensive  than  a  similar 
requirement  that  such  an  instrument  or 
pleading  must  be  'subscribed'  by  the  per- 
son or  officer.  ...  On  the  same  prin- 
ciple, the  'signing'  of  a  written  Instrument 
or  pleading  by  a  person  or  officer  has  a 
much  broader  and  more  extended  meaning 
than  attaching  his  'written  signature'  to 
it  implies.  When  a  person  attaches  his 
name,  or  causes  it  to  be  attached,  to  a 
writing,  by  any  of  the  known  modes  of  im- 
pressing his  name  upon  paper,  with  the  in- 
tention of  signing  it,  he  is  regarded  as  hav- 
ing 'signed'  the  writing.  ...  As  tike 
prosecuting  attorney  is  required  to  sign  an 
indictment  as  a  matter  of  verification  mere- 
ly, there  is  no  reason  for  enforcing  a  more 
rigid  rule  as  to  the  validity  of  his  signa- 
ture than  in  cases  of  ordinary  business 
transactions,  to  which  the  authorities  above 
cited  mainly  have  reference.  ...  If, 
therefore,  the  name  of  the  prosecuting  at- 
torney be  legibly  attached  to  an  indictment 
by  his  consent^  whether  express  or  implied, 
it  is  a  sufficient  'signing*  by  him  within 
the  meaning  of  the  statute,  and  when  the 
name  of  the  prosecuting  attorney  is  found 
appended  to  an  indictment,  the  presumption 
is  that  it  was  so  appended  by  his  author- 
ity." 

In  the  case  of  Mezchen  v.  More,  54  Wis. 
214,  11  N.  W.  534,  the  court  said:  "The 
learned  circuit  court  held  the  proceedings 
were  void  because  the  summons  in  the  ac- 
tion was  not  subscribed  in  the  handwrit- 
ing of  the  attorney  who  issued  the  same. 
The  statute  Rev.  Stat.  §§  2629,  2630,  pro-, 
vides  that  a  civil  action  shall  be  commenced 
by  the  service  of  a  summons,  and,  after  de- 
scribing what  it  shall  contain,  says:  'It 
shall  be  subscribed  by  the  plaintiff  or  his 
attorney,  with  the  addition  of  his  postoffice 
address,  at  which  papers  in  the  action  may 
be  served  on  him  by  mail.'  It  is  insisted 
by  the  learned  counsel  for  the  respondent, 
and  was  held  by  the  circuit  court,  that  this 
provision  of  the  statute  requires  the  sum- 


284 


NORTH  DAKOTA  SUPREME  COURT. 


monfl  to  be  subscribed  by  the  party  or  his 
attorney  in  his  own  proper  handwriting, 
and  that  if  not  so  signed,  it  is  absolutely 
void.  We  think  the  learned  counsel  and 
the  court  erred  in  giving  the  statute  this 
restricted  construction.  The  summons  is 
not  a  writ  or  process  of  the  court,  but  is 
simply  a  notice  to  the  defendant  that  an 
action  has  been  commenced  against  him, 
and  that  he  is  required  to  answer  to  the 
complaint  which  is  either  attached  thereto 
or  is  or  will  be  filed  in  the  proper  clerk's 
office.  Porter  ▼.  Vandereook,  11  Wis.  70; 
Rahn  v.  Gunnison,  12  Wis.  628;  Johnston 
V.  Hamburger,  13  Wis.  176.  It  is  substan- 
tially the  same  method  of  commencing  an 
action  which  was  long  practised  in  the  state 
of  New  York  before  the  adoption  of  the 
Code,  viz.,  by  filing  a  declaration  with  the 
clerk  of  the  court  in  which  the  action  was 
commenced,  and  entering  a  rule  requiring 
him  to  plead,  and  then  serving  upon  the  de- 
fendant a  copy  of  the  complaint  and  a  no- 
tice of  such  rule.  The  summons  is,  in 
fact,  a  notice  to  the  defendant  that  an 
action  is  commenced  against  him,  and  that 
he  must  answer  the  complaint  within  a  cer- 
tain time  or  judgment  will  be  taken  against 
him.  The  only  object  of  requiring  it  to 
show  the  name  of  the  attorney,  or  party 
who  commences  the  action,  and  his  postoflioe 
address,  is  that  the  defendant  may  know 
upon  whom  and  at  what  place  he  may  serve 
his  answer  and  other  papers  in  the  action. 
That  this  is  the  object  is  apparent  from  the 
fact  that  the  same  section  provides  that 
the  summons  shall  state  the  title  of  the 
cause,  the  court  in  which  the  action  is 
brought,  the  county  where  the  action  is  to 
be  tried,  and  the  names  of  the  parties.' 
These  facts  give  the  defendant  all  the 
knowledge  necessary  to  enable  him  to  plead 
to  the  action,  except  the  knowledge  of  the 
person  upon  whom  and  the  place  where  his 
answer  and  other  papers  must  be  served. 
This  object  is  certainly  as  well  accom- 
plished when  the  name  of  the  party  or 
attorney  is  printed  at  the  end  of  the  sum- 
mons as  when  it  is  written  there;  and,  un- 
less the  statute  is  imperative  -in  requiring 
the  signature  in  the  handwriting  of  the  at- 
torney or  party,  there  does  not  appear  to 
be  any  reason  for  giving  it  that  construc- 
tion." 

;  We  are  not  unmindful  of  the  state- 
ment made  by  this  court  in  the  case  of 
Mills  V.  Howland,  2  N.  D.  30,  49  N.  W.  413, 
that  ''a  signature  means  a  person's  name  as 
set  down  by  himself."  In  that  case,  how- 
ever, no  question  was  raised  as  to  how  the 
signature  should  be  made. 
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Nor  are  we  unmindful  of  the  force  of  the 
argument  that  such  signatures,  if  author- 
ized in  the  case  before  us,  might  be  in- 
operative as  a  justification  for  the  payment 
of  checks  by  banks.  We  have  no  question, 
however,  that  if  a  depositor  authorized  his 
name  to  be  signed  to  a  check  by  a  clerk  on 
a  typewriter,  a  bank  would  be  protected 
in  paying  the  same  when  so  signed.  We  do 
not,  however,  pass  upon  this  question,  nor 
is  it  necessai'y.  Deeds  and  ehecks  differ 
from  siunmonses.  A  deed  or  a  check  serves 
to  convey  or  assign  property.  A  summons 
does  not.  A  summons  is  merely  a  notice. 
It  conveys  nothing.  It  is  merely  a  notice 
that  at  a  certain  time  ai^d  place  a  judg- 
ment will  be  asked  of  a  court  against  the 
defendant.  If  the  defendant  is  properly 
informed  of  such  hearing  and  has  an  op- 
portunity to  attend,  why  should  he  com- 
plain of  the  nature  of  the  signature. 
Mezehen  v.  More,  supra. 

Nor  does  the  fact  that  the  statute  of 
North  Dakota  uses  the  word  "signature," 
as  well  as  the  word  "subscribed,"  make  any 
difference.  The  word  "subscribed"  is  more 
restricted  than  the  word  "signature." 
The  word  "signature"  in  its  origin  involves 
merely  a  sign.  The  word  "subscribed"  in- 
volves a  writing.  If,  therefore,  we  construe 
the  word  "subscribed"  to  include  a  writ- 
ing by  means  of  a  typewriter  as  well  as 
by  the  pen,  we  decide  the  whole  case.  The 
distinction  indeed  is  clearly  between  a  stat- 
ute which  provides  that  a  notice  shall  be 
signed  or  subscribed  and  one  which  provides 
that  it  shall  be  subscribed  in  the  personal 
handwriting  of  the  party  in  person.  Hamil- 
ton V.  State,  supra. 

We  are  not  unmindful  of  §  7311  of  the 
Compiled  Laws  of  1913,  which  provides  that 
the  words  ''write"  and  "written"  include 
"printing"  and  "printed,"  except  in  the  case 
of  signatures  and  when  the  words  are  used 
in  the  way  of  contrast  to  printing,  and 
on  which  emphasis  is  laid  by  counsel  for 
respondent.  We  do  not  see,  however,  that 
this  statute  is  controlling  in  the  ease  be- 
fore us.  The  words  "write"  and  "written" 
are  not  used  in  §  8944,  which  relates  to 
summonses.  All  that  that  section  pro- 
vides is  that  the  summons  "shall  be  sub- 
scribed hy  the  plaintiff  or  his  attorney,  who 
must  add  to  the  signature  his  address." 
See  Hamilton  v.  State,  supra.  The  section 
clearly  only  applies  where  a  signature  is 
required  to  be  in  writing. 

The  judgment  of  the  County  Court  is 
reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings  according  to  law. 
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As  to  sufficiency  of  printed  or  stamped 
sig^nature  under  Statute  of  Frauds,  see 
note  to  Lee  v.  Vaughan  Seed  Store,  37 
L,R.A.(N.S.)  352. 

In  oItU  aotioBs. 

The  great  majority  of  the  cases  sus- 
tain the  rule  that  a  typewritten,  print- 
ed, or  stamped  signature  of  a  legal 
process  or  paper  is  a  suf&cient  compli- 
ance with  a  statute  requiring  such  a 
paper  to  be  signed  or  subscribed,  and 
are  therefore  in  harmony  with  the  hold- 
ing of  Haoen  v.  Qresby,  ante,  281,  that 
a  summons  is  not  a  nullity  to  which  the 
name  of  the  attorney  for  the  plaintiff 
is  printed  by  the  clerk  on  the  typewriter 
at  his  request  and  instruction,  and  in 
accordance  with  a  general  custom  of  the 
office,  and  that  such  signing  is  a  suffi- 
cient compliance  with  a  statute  provid- 
ing that  a  summons  shall  be  subscribed 
by  the  plaintiff  or  his  attorney. 

In  Littleton  v.  Marshall  (1897)  8 
Ohio  S.  &  C.  P.  Dec.  672,  6  Ohio  N.  P. 
509,  it  is  stated  that  even  a  strict  con- 
struction of  the  law  requiring  a  sum- 
mons to  be  signed  by  the  clerk  would 
permit  the  clerk's  name  to  be  written, 
printed,  or  stamped  at  the  end  of  the 
summons. 

The  affixing  by  the  clerk  of  the  seal 
of  the  court  to  a  summons  to  which  is 
ajppended  his  printed  name  is  an  adop- 
tion of  the  printed  signature,  which  is 
a  sufficient  compliance  with  the  statu- 
tory requirement  that  the  summons  be 
signed  by  him.  Ligare  v.  California 
Southern  R.  Co.  (1888)  76  OaL  610,  18 
Pac.  777. 

The  signing  of  a  summons  by  the 
clerk's  deputy  with  his  own  name  after 
the  printed  signature  of  the  clerk,  with 
a  ''per/'  proves  the  adoption  of  the 
printed  signature  by  the  clerk  through 
his  deputy,  and  further  verification  is 
afforded  by  the  seal  of  the  cleric.  Little- 
ton V.  Marshall  (Ohio)  supra. 

The  provision  of  a  statute  that  a 
summons  shall  be  subscribed  by  the 
plaintiff's  attorney  does  not  require  it 
to  be  subscribed  by  him  in  his  own 
proper  handwriting,  but  his  name  may 
be  printed  thereon.  Mezchen  v.  Moore 
(1882)  64  Wis.  214,  11  N.  W.  534;  New 
York  v.  Eisler  (1882)  2  N.  Y.  Civ.  Proc. 
Rep.  (Browne)  125. 

But,  in  Ames  v.  Schurmeier  (1864)  9 

Minn.  221,  Gil.  206,  it  was  held  that 

the  written  signature  of  the  plaintiff  or 

his  attorney  was  required  by  a  statute 
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requiring  a  summons  to  be  subscribed 
by  one  of  them,  and  that  a  printed  sig- 
nature did  not  fulfil  such  statutory  re- 
quirement, because  the  statutory  con- 
struction act  provided  that  where  the 
written  signature  of  any  person  was  re- 
quired by  law,  it  should  always  be  the 
proper  handwriting  of  such  person. 

This  case  was  overruled,  however,  by 
Herrick  v.  Morrill  (1887)  37  Minn.  250, 
5  Am.  St.  Rep.  841,  33  N.  W.  849,  which 
held  the  contrary. 

A  printed  subscription  of  a  summons 
is  a  substantial  compliance  with  such 
a  statute,  and  an  objection  thereto  is 
technical;  if  it  is  a  defect  it  is  imma- 
terial. Mutual  L.  Ins.  Co.  v.  Ross 
(1860)  10  Abb.  Pr.  (N.  Y.)  260,  note. 

But  such  a  subscription  was  held  in 
Farmers'  Loan  &  T.  Co.  v.  Dickson 
(1859)  9  Abb.  Pr.  (N.  Y.)  61,  17  How. 
Pr.  477,  to  be  a  nullity,  without  giving 
the  reason  for  such  holding.  The  court, 
however,  stated  that  the  copy  served 
being  properly  signed,  the  defect  might 
be  cured  by  filing  such  a  copy  nunc  pro 
tunc. 

In  Barnard  v.  Heydrick  (1866)  49 
Barb.  (N.  Y.)  62,  2  Abb.  Pr.  N.  S.  47, 
32  How.  Pr.  97,  the  judge  discussed  the 
preceding  caae,  but  disagreed  therewith, 
holding  that  a  summons  issued  by  an 
attorney,  with  his  name  printed  at  the 
end  thereof,  was  subscribed  by  him, 
within  the  meaning  of  the  Code. 

By  a  statute  requiring  that  an  origi- 
nal notice  be  signed  by  the  plaintiff  or 
his  attorney,  no  more  is  exacted  than 
that  the  name  of  the  plaintiff  or  that 
of  his  attorney  be  attached  to  the  notice 
by  any  of  the  known  methods  of  im- 
pressing the  name  on  paper,  whether  this 
be  in  writing,  printing,  or  lithographing, 
provided  it  is  done  with  the  intention  of 
signing  or  be  adopted  in  issuing  the 
original  notice  for  service.  A  printed 
signature  was  held  sufficient  in  Cum- 
mings  V.  Landes  (1908)  140  Iowa,  80, 
117  N.  W.  22. 

A  stencil  signature  of  a  justice  of  the 
peace  to  an  original  notice  complies  with 
the  statute  providing  that  such  a  notice 
must  be  subscribed  by  the  justice  before 
whom  it  is  returnable.  Such  signature 
is  sufficient  to  confer  jurisdiction  upon 
the  justice.  Even  if  irregular,  the  no- 
tice would  be  merely  voidable,  and  not 
subject  to  collateral  attack.  Loughren 
V.  Bonniwell  (1904)  125  Iowa,  518,  10^ 
Am.  St.  R^p.  319,  101  N.  W.  287. 
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A  declaration  may  be  signed  by  an 
impression  thereon  of  the  names  of  the 
plaintiff's  attorneys,  made  by  a  rubber 
stamp,  as  it  is  ordinarily  the  act  of 
making  a  paper  one's  own  that  is  im- 
portant, rather  than  the  manner  of  so 
doing.  Streff  v.  Colteaux  (1896)  64 
HI.  App.  179. 

The  judgment  roll  in  an  action  to 
enforce  a  lien  for  a  street  assessment 
will  not  be  stricken  out  because  the 
name  of  the  plaintiff's  attorney  is  print- 
ed at  the  bottom  of  the  complaint  in- 
stead of  being  written.  Hancock  v. 
Bowman  (1874)  49  CaL  413. 

The  signing  by  a  member  of  the  law 
firm  representing  the  plaintiff,  of  the 
affidavit  verifying  a  petition,  is  suffi- 
cient to  identify  the  typewritten  signa- 
ture of  the  firm  attached  to  the  petition. 
The  court  in  the  syllabus  stated  this 
point  ad  follows:  "Where  a  petition  is 
brought  for  the  recovery  of  land,  and 
the  typewritten  names  of  plaintiff's  at- 
torneys are  attached  thereto,  the  sign- 
ing of  the  verification  of  the  petition  by 
one  of  the  attorneys  is  a  sufficient  sig- 
nature to  the  petition  itself."  McTyer  v. 
Stearns  (1914)  142  Ga.  850,  83  S.  E. 
955. 

But  the  printed  signature  of  counsel 
to  a  bill  in  equity  was  held  insufficient 
in  Eveland  v.  Stephenson  (1881)  45 
Mich.  394,  8  N.  W.  62. 

And  in  Nightingale  v.  Oregon  C.  R. 
Co.  (1873)  2  Sawy.  338,  Ped.  Cas.  No. 
10,264,  upon  a  motion  to  vacate  an  order 
of  continuance  upon  the  ground  that 
the  stipulation  therefor  was  signed  by 
counsel  without  authority,  where  it  ap- 
peared that  the  names  of  such  counsel 
were  printed  at  the  end  of  the  com- 
plaint, the  court,  on  allowing  the  motion 
upon  the  ground  that  the  order  admit- 
ting them,  as  a  matter  of  comity,  to  ap- 
pear as  counsel  in  the  case,  did  not 
authorize  them  to  sign  the  stipulation, 
said:  ''Nor  does  the  fact  that  their 
names  are  printed  on  the  complaint  as 
'of  counsel  for  the  complainant'  affect  the 
matter  one  way  or  the  other.  These 
printed  names  are  not  their  signatures. 
Besides,  not  being  counsellors  of  this 
court,  they  were  not  authorized  to  sign 
the  complaint  as  counsel." 

And   the   lithographed    signature    of 

the  plaintiff's  solicitor  to  the  particulars 

was  held  not  a  sufficient  signing  thereof 

to  entitle  the  plaintiff,  in  an  action  in 

a  county  court,  to  the  costs  of  entering 

a  plaint  by  a  solicitor.     The  master  of 

the  rolls  dissented    from    this   holding, 

however,  stating  that  the  whole  object 

of  the  rule  requiring  the  solicitor's  sig- 
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nature  seemed  to  him  to  be  to  get  the 
document  authenticated  as  coming  from 
a  solicitor's  office,  and  that  if  the  solici- 
tor authorised  the  issue  of  the  litho- 
graph form,  that  object  was  attained. 
Beg.  V.  Cowper  (1890)  L.  R.  24  Q.  B. 
Div.  (Eng.)  533,  59  L.  J.  Q.  B.  N.  S. 
265,  62  L.  T.  N.  S.  583,  38  Week.  Rep. 
408. 

A  writ  to  which  a  slip  of  paper  bear- 
ing the  name  of  the  justice  is  affixed  by 
the  plaintiff's  attorney  is  duly  signed  by 
the  justice,  where  he  authorized  such 
act,  and  adopts  such  signature.  Rich- 
ardson V.  Bachelder  (1841)  19  Me.  82. 

The  signature  of  the  clerk  to  a  writ 
made  by  an  attorney,  with  the  former's 
permission,  by  cutting  the  clerk's  name 
from  another  original  writ  and  annex- 
ing it  by  wagers  to  the  writ  in  question, 
is  good.  Stevens  v.  Ewer  (1840)  2  Met. 
(Mass.)  74. 

But  a  writ  of  execution,  required  by 
the  Code  to  be  subscribed  by  the  clerk, 
is  void  where  it  bears  the  printed  sig- 
nature of  the  former  clerk,  followed  by 
the  name  of  the  deputy  of  the  clerk  in 
office  at  the  date  of  the  writ.  O'Don- 
nell  V.  Merguire  (1901)  131  OaL  527,  82 
Am.  St.  Rep.  389,  63  Pac.  847.    . 

The  typewritten  names  of  the  appel- 
lant's attorneys  to  an  assignment  of 
error  is  a  sufficient  signing  by  them  to 
withstand  an  attack  by  the  appellee 
upon  the  ground  that  such  assignment  is 
defective  because  not  signed.  Boes  v. 
Grand  Rapids  &  L  R.  Co.  (1915)  59 
Ind.  App.  271,  108  N.  £.  174.  Upon  a 
denial  of  a  rehearing  of  this  case  in 
(1915)  59  Ind.  App.  278,  109  N.  B.  411, 
this  point  was  not  touched  upon. 

In  determining  whether  a  notary's 
name  was  appended  to  a  jurat  with  a 
rubber  stamp,  or  written  with  pen  and 
ink,  the  trial  court,  in  a  suit  in  equity, 
is  not  compelled  to  disregard  the  ap- 
pearance of  the  name  itself  and  accept 
as  conclusive  indefinite  testimony  that 
the  name  was  printed  with  a  rubber 
stamp.  Burr  v.  Finch  (1912)  91  Neb. 
417,  136  N.  W.  72. 

A  municipal  lien  on  a  printed  form, 
at  the  bottom  of  which  is  printed  the 
name  of  the  city  solicitor,  with  the 
words,  "city  solicitor,  per,"  followed  by 
the  written  signature  of  one  who  is, 
though  not  shown  by  the  paper,  in 
charge  of  the  lien  bureau  in  the  city 
solicitor's  office,  is  signed  by  the  city 
solicitor  within  the  meaning  of  an  act 
requiring  his  signature  to  liens.  Phila- 
delphia V.  Meighan  (1905)  15  Pa.  Dist. 
R.  10. 

A  typewritten  signature  to  an  attach- 
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ment  bond,  if  adopted  by  the  party 
whose  name  is  so  signed,  is  good. 
Bridges  v.  First  Nat.  Bank  (1907)  47 
Tex.  Civ.  App.  454,  106  S.  W.  1018. 

The  judge's  signature  to  an  order  made 
at  chambers  may  be  afi&xed  by  the  clerk 
by  means  o£  a  stamp.  Blades  v.  Law- 
rence (1874)  L.  R.  9  Q.  B.  (Eng.)  374, 
43  L.  J.  Q.  B.  N.  S.  133,  30  L.  T.  N.  S. 
378,  22  Week.  Bep.  643. 

A  notice  of  objection  to  the  retention 
of  a  name  on  a  list  of  voters,  to  which 
the  objector  has  affixed  his  name  by 
means  of  a  stamp,  is  signed  by  him  with- 
in the  meaning  of  a  statute  providing 
that  such  a  notice  shall  be  signed  by 
the  person  objecting.  Bennett  v.  Brum- 
fitt  (1867)  L.  R.  3  C.  P.  (Eng.)  28,  37 
L.' J.  C.  P.  N.  S.  25,  17  L.  T.  N.  S.  213, 
16  Week.  Rep.  131,  Hopw.  &  P.  407. 

The  printing  of  the  trustees'  names 
on  the  notice  of  a  school-bond  issue  elec- 
tion is  a  sufficient  compliance  with  the 
statute  requiring  that  such  notice  be 
signed  by  them,  where  they  authorized 
the  printing  of  their  names  and  adopted 
them  as  their  signature.  Lamaster  v. 
Wilkerson  (1911)  143  Ey.  226,  136  S. 
W.  217. 

The  adoption  by  the  clerk  of  a  print- 
ed signature  at  the  bottom  of  a  blank 
resolution  of  intention  in  a  street 
assessment  foreclosure  is  a  sufficient 
signing  thereof.  Williams  v.  McDonald 
(1881)  58  OaL  527. 

In  erlminal  proseoutioiui. 

A  statute  requiring  the  name  of  the 
district  attorney  to  be  subscribed  to 
an  information,  by  himself  or  by  his 
deputy,  is  complied  with  by  the  writing 
of  the  name  of  the  district  attorney 
with  a  typewriter,  followed  by  the  sign- 
ing by  the  deputy  of  his  own  name  with 
pen  and  ink.  Almond  v.  People  (1913) 
55  Oolo.  425,  135  Par.  783. 

The  objection  to  an  information,  that 


the  name  or  signature  of  the  district  at- 
torney is  printed,  and  not  written,  re- 
lates  merely  to  a  matter  of  foirm  and 
procedure,  which  is  amendable.  Dis- 
trict of  Columbia  v.  Washington  Gas- 
light Co.  (1884)  3  Mackay  (D.  0.)  343. 

The  fact  that  the  name  of  the  prose- 
cuting attorney  to  an  indictment  is 
typewritten,  and  not  signed  with  pen 
and  ink,  is  no  ground  of  objection.  Mil- 
ler V.  State  (1896)  36  Tez.  Grim.  Hep. 
47,  35  S.  W.  39L 

The  attaching  of  the  prosecuting  at- 
torney's name  in  print  at  the  bottom  of 
an  indictment  is  his  signature  within 
the  meaning  of  a  statute  requiring  that 
an  indictment  shall  be  signed  by  him. 
Hamilton  v.  State  (1885)  103  Ind.  96, 
53  Am.  Eep.  491,  2  N.  E.  299. 

The  fact  that  an  indictment  bears  the 
printed  signature  of  the  predecessor  in 
office  of  the  commonwealth's  attorney 
does  not  invalidate  it,  because  the  Code 
does  not  require  him  to  sign  it.  Brown 
V.  Com.  (1909)  135  Ky,  635, 135  Am.  St. 
Rep.  471,  117  S.  W.  281,  21  Ann.  Cas. 
672. 

A  plea  in  abatement  alleging  that  the 
name  of  the  foreman  of  the  grand  jury 
was  merely  printed  on  the  indictment  is 
demurrable.  Cobum  v.  State  (1907) 
151  Ala.  100,  44  So.  58,  15  Ann.  Cas. 
249. 

A  facsimile  of  the  signature  of  the 
proper  officer  of  the  tenement-house  de- 
partment, made  with  a  rubber  stamp,  is 
a  sufficient  signing  of  an  order  of  such 
department  respecting  an  alleged  viola- 
tion of  the  Tenement  House  Law,  which 
does  not  provide  for  the  form  of  the  or- 
der, or  the  manner  in  which  it  shall  be 
signed,  but  requires  merely  that  it  shall 
be  a  notice  or  order  of  the  department. 
Tenement  House  Dept.  v.  Weil  (1912) 
76  Misc.  273,  134  N.  Y.  Supp.  1062. 

G.  V.  L 
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JACK  COPELAND,  Plff.  in  Err., 

V. 

OBIE  COPELAND. 
(—  Okla.  — ,  169  Pac.  1122.) 

Divorce  *•  <shaiigiiig  custody  of  cliild. 

When,  in  an  action  for  divorce,  a  decree 

Headnot«  by  Habdt,  J. 

Notie.  —  As  to  remedy  for  refusal  to  per- 
mit access  to  or  visitation  of  (^ildren,  as 
provided  by  decree  of  divorce,  see  annota- 
tion following  this  case,  post,  290. 
L.R.A.1917B. 


fhaB  been  rendered  granting  the  husband  a 
divorce  and  awarding  him  the  exclusive 
care,  custody,  and  education  of  their  minor 
son,  and  directing  that  the  actual  custody 
of  fiaid  child  be  placed  with  the  husband's 
parents,  and  according  the  wife  the  privilege 
of  visiting  said  child  twice  each  month 
without  the  hearing  of  and  without  interfer- 
ence from  any  person,  and  directing  the  hus- 
band's parents  to  treat  her  as  a  guest  dur- 
ing the  period  of  her  visits,  and  when  the 
right  of  visitation  has  not  been  accorded 
the  wife  according  to  the  spirit  and  intent 
of  the  decree,  the  court  has  the  authority 
to  modify  its  order  and  place  said  child 
a  portion  of  the  time  with  the  parents  of 

I  the  wife,  they  being  in  every  way  suitable, 
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BO  that  her  right  of  visitation  may  be  en- 
forced. 

For  other  cases,  see  Divorce  and  Separationt 
VII.  %n  Dig,  1-^2  N.  8. 

(September  12,  1916.) 

ERROR  to  the  Superior  Court  for  Potta- 
watomie County  to  review  an  order 
modifying  a  judgment  in  plaintiff's  favor 
in  a  tiuit  for  a  divorce.    Affirmed. 

The  facts  are  stated  in  tlie  opinion. 

Messrs.  S.  F.  Bailey  and  Edward 
Howell,  for  plaintiff  in  error: 

The  maternal  grandparents  are  not  en- 
titled to  the  custody  of  the  child  as  against 
its  father,  he  being  in  every  way  a  suitable 
and  tit  person  for  the  care  and  custody  of 
the  child,  and  there  being  no  evidence  in 
the  record  to  show  that  any  interest  of  the 
child  would  be  subserved  by  permitting  its 
maternal  grandparents  to  have  its  custody. 

Stanfield  v.  Stanfield,  22  Okla.  674,  98 
Pac.  334 ;  Snow  v.  Smith,  44  Okla.  312,  144 
Pac.  578;  Re  Cross,  41  Okla.  629,  137  Pac. 
673;  Jamison  v.  Gilbert,  38  Okla.  751,  47 
L.R.A.(N.S.)  1133,  136  Pac.  342;  29  Cyc. 
1594,  1595;  Eckhard  v.  Eckhard,  29  Neb. 
457,  45  N.  W.  466;  MorriHon  v.  Miller,  — 
Tex.  Civ.  App.  — ,  128  S.  W.  480. 

Mr.  H.  H.  Smith  for  defendant  in  error. 

Hardy,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  granted  a  decree 
of  divorce  from  defendant  in  error  in  the 
district  court  of  Pottawatomie  county  on 
the  26th  day  of  October,  1914,  and  was 
awarded  the  exclusive  care,  custody,  and 
education  of  their  minor  child,  Darrell  Gas- 
ton, with  directions  that  the  actual  per- 
sonal custody  of  said  child  should  be  with 
the  father  and  mother  of  plaintiff  in  error, 
Mr.  and  Mrs.  J.  B.  Copeland,  granting  to 
defendant  in  error  the  privilege  of  visiting 
said  child  at  their  liome  twice  each  month 
without  the  hearing  or  presence  of  anyone, 
and  without  interference,  and  directing  the 
said  Mr.  and  Mrs.  Copeland  to  treat  defend- 
ant in  error  kindly  and  as  a  guest  during 
the  period  of  her  visits. 

On  March  29,  1915,  there  was  filed  in  the 
trial  court  a  motion  to  modify  the  order 
theretofore  made  so  as  to  place  the  custody 
of  said  child  one  half  the  time  with  the 
parents  of  defendant.  Much  testimony  was 
taken  at  the  hearing,  at  the  conclusion  of 
which  the  court  modified  the  order  there- 
tofore made,  and  awarded  the  custody  of 
said  child  during  the  months  of  June  and 
December  to  the  parents  of  defendant,  and 
for  the  remainder  of  the  year  the  custody 
of  said  child  was  to  continue  as  before.  It 
is  from  this  order  that  error  is  prose- 
cuted. 
L.R.A.1917B. 


The  entire  case  is  presented  in  this  court 
upon  the  theory  that,  the  custody  of  this 
child  having  been  placed  with  the  father 
and  mother  of  plaintiff,  and  no  change  hav- 
ing been  shown  in  the  condition  of  plain- 
tiff or  his  parents,  the  court  was  without 
authority  to  modify  the  decree,  under  the 
rule  announced  in  Stanfield  v.  Stanfield,  22 
Okla.  574,  98  Pac.  334.  This  contention  re- 
quires a  review  of  the  evidence  taken  at 
the  hearing.  Ko  attempt  was  made  to  show 
that  plaintiff  was  an  unfit  person,  or  that 
there  had  been  any  change  ^in  his  condition, 
nor  that  the  paternal  grandparents  were 
unsuitable,  except  as  hereinafter  pointed 
out.  Evidence  was  introduced  to  show  that 
Mr.  and  Mrs.  R.  L.  Bristow,  the  father  and 
mother  of  defendant,  were  in  every  way 
suitable;  that  they  were  peaceable,  moral, 
industrious,  law-abiding  citizens;  that  Mr. 
Bristow  was  engaged  in  the  mercantile  busi- 
ness, and  enjoyed  the  confidence  and  respect 
of  those  who  knew  him.  Mr.  Copeland  was 
about  seventy  years  of  age  and  his  wife  was 
about  sixty-five.  All  their  children  were 
grown  and  were  married,  and  they  were 
rearing  a  girl  about  fourteen  years  old.* 
Mr.  Bristow  was  forty-seven  and  his  wife 
forty-four,  and  they  had  a  family  of  seven 
children  of  various  ages.  Plaintiff  was 
earning  $45  per  month  as  a  clerk  in  a 
grocery,  while  Mr.  Bristow  was  paying  de- 
fendant as  a  clerk  in  his  store  $50  per 
month.  After  the  litigation  was  commenced 
and  the  custody  of  the  child  was  awarded 
to  plaintiff  with  the  privilege  to  defendant 
of  visiting  it,  said  child  was  taken  to  the 
home  of  Mr.  and  Mrs.  Copeland.  There  is 
some  controversy  as  to  whether  this  was 
before  or  after  the  rendition  of  the  final 
judgment.  The  trial  court  evidently  took 
the  view  that  this  was  after  the  former  de- 
cree, and  while  the  child  was  thus  at  the 
home  of  the  Copelauds,  defendant,  in  com- 
pany with  her  mother,  Mrs.  Bristow,  visited 
the  home  of  the  Copelands  for  the  purpose 
of  being  with  her  child.  While  there  Mr. 
Copeland  remained  in  her  presence,  not  per- 
mitting her  to  visit  the  child  alone,  and, 
according  to  the  evidence  of  defendant,  was 
mad  during  the  entire  time,  treating  her 
discourteously,  swearing  and  uaing  vile  lan- 
guage, and  stating  to  her  in  the  presence 
and  hearing  of  the  child  and  of  her  mother 
that  she  (defendant)  ought  not  to  have 
married  his  son,  that  she  was  not  worthy 
of  him,  did  not  have  any  friends,  and  ought 
not  to  be  allowed  to  see  the  child,  and  that 
this  course  of  conduct  and  manner  of  talk- 
ing was  continued  during  the  period  of  the 
visit.  When  they  first  arrived  at  the  home 
of  the  Copelands  Mrs.  Bristow  remained 
sitting  in  the  buggy  and  asked  defendant 
to   bring  the   ehild  to   the   buggy   so   she 
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could  see  it,  and  Mr.  Copeland  refused  to 
permit  this  to  be  done.  At  another  time 
when  defendant  visited  their  home  she 
stayed  all  night,  and  while  at  the  evening 
meal  requested  the  child  to  sit  in  her  lap 
during  the  meal.  Mr.  Ck>peland  interfered 
and  forbade  the  child  doing  so,  and  when 
she  attempted  to  take  the  child  in  her  lap 
told  her  if  she  could  not  behave  to  leave 
the  house.  The  child  told  defendant  in  the 
hearing  of  Mrs.  Bristow  that  Mr.  and  Mrs. 
Copeland  had  told  it  not  to  like  its  mother. 
The  third  time  she  attempted  to  visit  the 
child  she  arrived  at  the  Copeland's  late  one 
evening  and  was  refused  permission  to  stay 
that  night.  Upon  this  occasion  she  left 
with  the  child,  going  to  various  places,  and 
was  finally  found  in  California.  There  was 
evidence  tending  to  show  that  she  was  ac- 
companied by  a  man  named  Campbell  with 
whom  ,  she  occupied  the  same  room  at  a 
rooming  house  for  as  many  as  two  nights. 
While  there  she  became  sick  and  underwent 
an  operation.  Plaintiff,  learning  of  her 
whereabouts,  caused  her  to  be  arrested  upon 
a  charge  of  kidnapping.  She  then  returned 
to  Oklahoma  without  requisition  papers  and 
presented  to  the  court  her  motion  to  modify 
the  final  order  theretofore  made,  with  the 
result  •  stated. 

The  authority  of  the  court  to  modify  the 
order  did  not  depend  solely  upon  whether 
there  has  been  any  change  in  the  circum- 
stances of  the  person  to  whom  the  custody 
of  the  child  had  previously  been  awarded, 
but  the  court  was  authorized  to  inquire 
into  the  conditions  existing  and  determine 
whether  its  order  as  to  the  right  of  visita- 
tion accorded  the  mother  had  been  com- 
plied with,  and,  if  not,  to  enforce  said  order 
by  placing  the  child  where  such  right  could 
be  enjoyed  in  accordance  with  the  spirit  of 
the  order.  The  welfare  of  the  child  is  an 
element  which  may  always  be  considered 
in  determining  the  right  to  its  custody. 
Bev.  Laws  1910,  §  3331;  Jamison  v.  Gil- 
bert, 38  OkU.  757,  47  LJLA.(N.S.)  1133, 
13.5  Pac.  342. 

In  Allison  v.  Byran,  26  Okla.  520,  30 
I^.R.A.(N.S.)  146,  138  Am.  St.  Rep.  988, 
109  Pac.  934,  the  custody  of  an  illegitimate 
child  had  been  awarded  to  the  father  with- 
out the  privilege  of  visitation  being  ac- 
corded to  the  mother.  Thereafter,  upon  ap- 
plication to  the  court,  the  father  was 
required  to  produce  the  child  twice  each 
month  at  the  town  of  Norman,  in  order 
that  the  mother  might  see  the  child  alone 
and  in  the  absence  of  any  other  person. 
Allison  refused  to  comply  with  this  order, 
and  was  adjudged  guilty  of  contempt  and 
appealed.  In  the  discussion  of  the  case, 
this  court,  after  reviewing  a  number  of  au- 
thorities, said:  "fVom  the  foregoing  it 
L.R.A.1917B.  19 


will  be  seen  that  under  practically  every 
and  all  conditions  the  parent,  in  some  in- 
stances the  father,  and  in  others  the  moth- 
er, while  losing  the  right  of  custody  of 
their  children,  have  in  every  instance  re- 
ceived at  the  hands  of  the  court  recognition 
of  their  right  of  visitation.  It  is  true  the 
foregoing  cases,  other  than  the  opinion  of 
this  court,  present  those  only  in  which  the 
question  arose  between  parents  of  legiti- 
mate children,  but  the  underlying  reason 
for  the  rule  was  in  each  instance  that  the 
one  accorded  the  right  was  a  parent,  and 
that  it  was  in  accord  with  humanity  and 
right  living  and  the  best  interests  of  the 
child  that  it  should  not  forget  and  be  es- 
tranged." 

The  court  quotes  the  language  used  in 
Allison  V.  Bryan,  21  Okla.  657,  18  L.R.A. 
(N.S.)  931,  97  Pac  282,  17  Ann.  Cas.  4C8, 
which  was  a  case  where  habeas  corpus  had 
been  sued  out  for  the  same  child,  and  tlie 
custody  held  properly  to  belong  to  the 
father,  where  it  was  said:  "We  would 
not  have  it  understood,  however,  that  In 
thus  declaring  the  Uw  we  hold  he  should 
not  see  his  mother,  be  with  lier,  or  be  per- 
mitted to  enjoy  her  society,  nor  she  his. 
Not  at  all.  Under  the  judgment  rendered 
in  this  cause  in  the  lower  court  provision 
was  made  for  the  father  to  visit  the  child, 
and  the  successful  respondents  should  not 
be  deaf  to  those  common  promptings  of 
humanity  which  dictate  that  the  child  and 
the  mother,  be  granted  the  utmost  possible 
latitude  for  social  communion  consistent 
with  the  new  duties  placed  upon  all.  In 
case  of  sickness  or  accident  the  mother 
should  be  promptly  notified,  and,  if  she 
desires,  permitted  to  attend,  care  lor,  and 
nurse." 

The  trial  court  evidently  entertained  the 
view  that  its  order  permitting  the  mother 
to  visit  the  child  had  not  been  oomplied  with, 
and  that  the  grandparents  with  whom  the 
child  was  living  were  attempting  to  poison 
its  mind  against  her,  and  were  depriving  her 
of  the  privilege  of  enjoying  communion  with 
the  ehild  according  to  the  spirit  and  pur- 
pose of  the  original  decree.  Counsel  say 
that  l^  her  conduct  she  forfeited  her  right 
to  the  custody  of  the  child,  and  because  no 
change  has  been  shown  in  the  condition  ex- 
isting at  the  time  of  the  first  order  the 
modification  thereof  was  void.  Tliis  is  say- 
ing, in  effect,  that  the.  affection  of  this 
mother  for  her  child  counts  for  naught, 
and  that  its  welfare  depends  upon  the  finan- 
cial condition  of  the  person  in  whose  cuitody 
it  was  placed,  and  will  not  be  affected  by' 
being  deprived  ol  association  with  its  moth- 
er and  of  the  love  which  she  entertains  for 
and  yearns  to  l>e8tow  upon  it«  but  will  be 
best  .iubserved  by  permitting  a  con ti nuance  | 
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of  the  conduct  of  its  grandparents,  who,  ac- 
cording to  defendant's  claim,  insult  and 
taunt  her  in  the  presence  of  iJie  child,  and 
teach  it  not  to  like  her. 

The  original  decree  directed  that  defend- 
ant be  given  the  privilege  twice  each  month 
of  visiting  the  child  and  having  it  with  her 
during  the  entire  day,  out  of  the  presence 
of  and  without  interference  from  any  per- 
son, and  that  she  be  treated  as  a  guest 
during  such  visit.  That  this  order  has  not 
been  obeyed  is  manifest,  in  that  during  her 
visit  the  grandparents  have  not  permitted 
her  communion  with  the  child  to  be  out  of 
their  presence  and  without  interference  by 
then),  as  directed,  and  the  court,  looking  to 
the  best  interest  of  the  child  in  making  pro- 
vision for  communion  with  the  mother  so 
that  its  love  for  her  might  not  be  estranged, 
and  that  she  should  not  become  an  object 
of  aversion  and  hatred,  had  the  right  to 
modify  its  order  and  give  such  further  direc- 
tion as  Was  necessary  to  effect  its  purpose. 
The  child  was  the  legitimate  offspring  of  a 
lawful  marriage  betweeen  the  parties  and 
was  of  tender  years,  and,  though  the  mother 
may  have  erred,  her  sin  did  not  dry  up  the 
wellsprings  of  mother  love  and  forfeit  all 
right  upon  her  part  to  visit  with  and  en- 
joy the  association  of  her  own  offspring. 
X(>itlier  does  the  law  so  declare,  but  recog- 
nizes this  right,  so  long  as  the  welfare  of 
the  child  will  not  be  endangered  thereby.  It 
was  said  in  Allison  v.  Bryan,  26  Okla.  520, 
30  L.R.A.(N.S.)  146,  138  Am.  St.  Rep.  988, 
109  Pac.  934,  that  'it  was  in  accord  with 
humanity  and  right  living  and  the  best 
interests  of  the  child  that  it"  be  not  es- 
tranged; and,  according  to  the  language 
used  in  Allison  v.  Bryan,  21  Okla.  557,  18 
L.R.A.(N.S.)  031,  97  Pac.  282,  17  Ann.  Cas. 
468,  the  common  promptings  of  humanity 
^'dictate  that  the  diild  and  the  mother 
be  granted  the  utmost  possible  latitude  for 


social  communion  consistent  with  the  new 
duties  placed  upon  all.'' 

There  is  nothing  in  the  evidence  that 
makes  it  apparent  the  moral  or  physical 
welfare  of  the  child  will  be  endangered  by 
a  compliance  with  tlie  modified  order.  The 
maternal  grandparents  are  morally  fit  and 
financially  able  to  do  as  well  by  the  child 
aa  the  paternal  grandparents,  and  entertain 
an  affection  for  the  child  similar  to  that 
possessed  for  their  own,  and  the  defendant 
may  there  enjoy  that  association  with  the 
child  without  interruption,  which  is  her 
right  by  nature,  and  is  dictated  by  the  com- 
mon promptings  of  humanity,  and  was  ac- 
corded her  by  the  original  decree,  but  denied 
her  by  the  acts  of  the  paternal  grandpar- 
ents. Neither  can  the  fact,  as  already  stat- 
ed, that  she  was  adjudged  not  suitable  to 
have  the  exclusive  custody  of  the  child,  pre- 
vent the  court  from  making  the  modifica- 
tion. In  Haley  v.  Haley,  44  Ark.  429,  the 
supreme  court  of  Arkansas  said:  *The 
privilege  of  visiting  accorded  to  the  mother 
is  a  plain  dictate  of  humanity,  in  the  ab- 
sence of  any  reason  to  suppose  that  the 
privilege  would  be  abused  to  the  injury  of 
the  boy.  There  was  none  in  this  case.  The 
charges  of  immorality  against  the  mother 
were  not  sustained.  She  is  shown  to  be  an 
industrious,  hardworking  woman,  and  a 
good  woman,  by  all  the  witnesses,  except  the 
defendant.  But  had  it  been  otherwise  the 
permission  to  visit  would  not  be  necessarily 
erroneous.  The  court  should  regard  the  ma- 
ternal instinct  in  the  veriest  trull  that 
walks  the  streets,  taking  proper  care  that 
it  does  not  lead  to  the  corruption  of  the 
offspring.  It  is  the  strongest  and  holiest 
sentiment  of  humanity,  the  freest  from  self- 
ishment  or  impurity,  and  often  the  last 
hope  of  redemption  for  fallen  natures.*' 

There  was  ample  evidence  to  warrant  the 
court  in  modifying  the  original  decree,  and 
the  order  appealed  from  is  affirmed. 


Annotatioii — ^Remedy  for  refusal  to  permit  acceH  to  or  visitation  of  chil- 
dren as  provided  by  decree  of  divorce. 


The  question  as  to  denial  of  custody 
of  child  to  parent  for  its  well  being  is 
treated  in  note  to  Re  Pryse,  41  L.R.A. 
(N.S.)  564,  and  later  case,  Jamison  v. 
Gilbert  (1913)  38  Okla.  757,  47  L.R.A. 
(N.S.)  1133,  136  Pac.  342.  For  other 
annotations,  consult  Index  to  L.R.A. 
Notes,  under  Divorce  and  Separation. 

The  cases  in  this  note  establish  the 
rule  that  a  parent  who  has  been  denied 
the  right  to  visit  a  child,  as  provided 
in  a  decree  of  divorce,  may  apply  to 
the  court  of  first  instance  for  a  modifica- 
tion of  the  decree,  or  for  a  rule  on  the 
L.R.A.1917B. 


parent  failing  to  comply  with  the  decree, 
to  show  cause  "why  he  or  she  should  not 
be  punished  as  for  a  contempt. 

In  the  following  cases  as  in  CopEFiiLKD 
v.  OoPELAND,  ante,  287,  a  parent  who  had 
been  denied  the  right  of  visitation 
sought  relief  by  a  modification  of  the  de- 
cree. 

Where  a  husband,  after  obtaining  a 
divorce  from  his  wife,  died,  and  his 
sister,  the  testamentary  guardian  of  the 
child,  refused  the  wife  access,  as  pro- 
vided in  the  decree  which  committed  the 
custody  of  the  child  to  the  husband,  it 
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was  held  in  Hill  ▼.  HiU  (1878)  49  Md. 
450,  33  Am.  Rep.  271,  that  the  wife 
could  maintain  a  bill  of  revivor,  the 
<^oiirt  stating  that  though  she  was  a  de- 
fendant in  the  cause  and  the  decree  was 
against  her,  it  was  evident  that  she  had 
rights  and  interests  under  the  decree 
which  entitled  her  to  have  the  same  re- 
viewed. ''The  terms  and  provisions  of 
the  decree  above  recited  secured  to  her 
%he  most  precious  and  important  right 
and  privilege  of  having  access  to  and 
visiting  her  child.  This  right,  being 
now  denied,  can  be  secured  to  her  and 
enforced  only  by  a  proceeding  of  this 
kind,  whereby  the  decree  in  this  respect 
may  be  executed  in  her  favor." 

Where  a  husband  who  had  been  grant- 
ed a  divorce  and  the  right  to  visit  the 
child  when  in  the  custody  of  the  mother, 
sought  a  modification  of  the  decree  on 
the  ground  that  the  wife,  in  violation 
thereof,  was  keeping  the  child  from 
him,  the  court,  in  Arne  v.  Holland 
(1902)  85  Mixin.  401,  89  N.  W.  3,  stated 
that  ''the  prefer  practice  in  securing  a 
modification  of  an  order  or  decree  in 
divorce  proceedings,  under  Gen.  Stat. 
1894,  §§  4801-4803,  is  by  application  in 
the  original  action,  and  not  by  the  com- 
mencement of  an  independent  suit  upon 
a  new  complaint.  Upon  a  hearing  for 
sueh  modification  it  is  discretionary 
with  the  trial  court  whether  the  evidence 
bearing  upon  the  question  shall  be  in 
the  nature  of  afiidavits,  or  duly  sworn 
and  exaoHaed  witnesses.  In  this  char- 
acter of  iMToeeedings  the  court  ia  not 
timited  strictly  to  roles  applicable  to 
the  iniroduetioB  of  evidenee  in  ordinary 
cpaea,  and  its  rulings  and  orders  are  not 
snbjeet  to  the  same  legal  exactness.  The 
legal  test  required  is  that  the  court 
shall  not  abuse  its  discretion."  In  this 
case  it  was  held  that,  in  modifying  a 
preceding  decree  aa  to  the  custody  and 
control  of  the  child,  the  court  did  not 
abuse  its  discretion. 

Where,  in  a  divorce  suit,  a  wife  was 
awarded  eostody  of  an  infant  child,  and 
the  husband  was  given  the  privil^e  of 
paying  it  reasonable  visits,  it  was  stat- 
ed, on  motion  for  a  rehearing  in  Dim- 
mitt  V.  Dimmitt  (1912)  167  Mo.  App.  94, 
160  S.  W,  1107,  that  the  wife  would 
have  the  child  taken  from  her  if  she 
should  attempt  to  discourage  the  hus- 
band's proper  visits  by  making  them 
difSieult  and  disagreeable;  that  the  hus- 
band would  lose  the  privilege  accorded 
him  by  attempting  to  make  it  the  instns 
ment  of  torture  or  fear  to  the  child ;  j 
and  that,  should  it  appear  in  the  future  I 

that  the  welfare  of  the  child  will  permit 
L.ILA.1917B. 


a  division  between  the  parents  of  the 
right  of  custody,  the  circuit  court,  on 
application  of  the  father,  and  on  finding 
that  he  has  conducted  himself  in  a  de- 
serving manner,  should  modify  the  order 
to  the  extent  of  allowing  him  to  have 
the  custody  of  the  child  for  such  period 
and  in  such  manner  as  not  to  interfere 
with  its  proper  nurture  and  education. 

Where  a  wife,  domiciled  in  Connecti- 
cut, was  by  a  divorce  decree  awarded 
the  custody  of  children  subject  to  the 
right  of  the  husband  to  have  them  visit 
him  at  least  six  weeks  during  each  year, 
and  she  removed  to  Germany  with  the 
children,  it  was  held  in  Morrill  v.  Mor- 
rill (1910)  83  Conn.  479,  77  Atl.  1,  that 
the  court,  by  power  of  a  continued  juris- . 
diction  conferred  by  statute,  could  so 
modify  the  decree  as  to  direct  that  the 
wife  send  the  children  to  the  father  at 
a  suitable  place  in  Connecticut  or  New 
York,  at  a  certain  time  of  the  year,  un- 
der proper  escort  and  at  her  expense, 
and  that  the  father,  after  the  visit, 
should  return  them  to  the  mother  in 
Germany  under  proper  escort  and  at  bis 
expense,,  the  court  not  thereby  having 
abused  its  discretion. 

It  is  held  in  State  ex  rel.  Nipp  v. 
District  Ct.  (1912)  46  Mont.  425,  128 
Pac.  590,  Ann.  Gas.  1916B,  256,  that 
where  a  foreign  state  grants  a  divorce 
and  awards  the  custody  of  one  child  to 
the  father  and  one  to  the  mother,  each 
party  being  accorded  the  right  to  visit 
at  all  times  the  child  awarded  to  the 
custody  of  the  other,  and  each  being 
enjoined  from  interposing  any  obstacle 
or  hindrance  in  the  way  of  the  other, 
the  court  retains  jurisdiction  notwith- 
standing the  removal  of  a  child  from  the 
state;  that  where  a  father  violates  the 
decree  by  such  a  removal,  the  court  may 
amend  it  so  as  to  enable  the  mother  to 
enforce  the  right  thereby  accorded  to 
her. 

In  affirming  an  order  denying  a  hus- 
band's motion  for  leave  to  modify  a 
judgment  of  divorce  against  him,  the 
court,  in  Kewman  v.  Newman  (1905)  105 
App.  Div.  63,  93  N.  Y.  Supp.  847,  said 
that  the  supreme  court,  by  virtue  of  the 
provisions  of  §  1771  of  the  Code  of 
Civil  Procedure,  now  possesses  the 
power  to  modify  the  directions  contained 
in  a  final  jud^ent  of  divorce  for  the 
custody,  care,  education,  and  mainte- 
nance of  any  of  the  children  of  the  mar- 
riage, upon  the  application  of  either 
party  to  the  action,  upon  due  notice  to 
the  other.  But  no  such  application  shall 
be  made  by  a  defendant  unless  leave  to 
make  the  same  shall  have  been  previous- 
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ly  granted  by  the  court  by  order  made 
upon  or  without  notice,  as  the  court,  n> 
its  discretion,  may^  deem  proper,  after 
presentation  to  the  court  of  satisfactory 
proof  that  such  an  application  should 
be  entertained.  The  final  judgment  of 
divorce  in  the  present  action  awarded 
the  custody  of  the  child  to  the  mother, 
with  thf  privilege  to  the  father  of  know- 
ing her  whereabouts  at  all  times  and  of 
calling  on  her  and  seeing  her  at  all 
reasonable  and  proper  hours.  The 
father  asked  leave  to  move  to  modify 
the  directions  in  the  judgment  provid- 
ing for  the  custody,  care,  education,  and 
maintenance  of  the  child  by  providing 
for  her  residence  or  custody  within  the 
jurisdiction  or  at  such  other  place  be- 
yond its  jurisdiction  as  would  enable 
the  father  to  visit  and  care  for  her.  In 
upholding  a  refusal  to  grant  the  desired 
leave,  the  court  said  that  the  papers  read 
upon  the  application  showed  that  the 
mother  had  taken  the  child  to  reside 
with  her  in  the  state  of  Virginia;  and 
if  it  had  appeared  that  the  father  was 
still  a  resident  of  New  York  state,  the 
court  could  not  properly  have  refused 
to  entertain  the  motion  which  he  wished 
to  make,  to  modify  the  decree  so  as  to 
require  the  child  to  be  kept  within  the 
jurisdiction  of  the  New  York  state  su- 
preme court,  or  at  all  events  at  a  place 
conveniently'  accessible  from  New  York. 
It  was  shown,  however,  that  the  father 
himself  had  become  a  resident  of  Vir- 
ginia; that  he  had  described  himself  as 
a  resident  of  that  state  in  a  proceeding 
which  he  instituted  in  a  Virginia  court 
to  obtain  custody  of  the  child;  and 
hence  it  was  evident  that  the  modifica- 
tion of  the  divorce  judgment  for  which 
he  proposed  to  move  ought  not,  in  any 
event,  to  be  granted,  for  it  could  not 
possibly  conduce  to  his  convenience  in 
visiting  the  child  that  she  should  be 
kept  in  or  near  New  York  while  he  re- 
sided in  Virginia. 

Where  a  divorce  decree  gave  the  cus- 
tody of  the  child  to  the  mother,  who 
thereafter  refused  to  let  the  father  see 
or  visit  it,  although  the  decree  provided 
that  the  husband  should  '4iave  the  right 
to  see  the  child  at  proper  and  reasonable 
times  and  places  until  the  further  order 
of  the  court,"  the  court,  in  Oliver  v. 
Oliver  (1890)  151  Maag.  349,  24  N.  E. 
51,  stated  that  though  the  evidence  in 
words  did  not  show  grounds  for  a  modi- 
fication^  yet  the  trial  court  could,  by 
observation,  see  many  things  in  the  char- 
acter, appearance,  and  manners  of  the 
parents   testifying  which   could  not   be 

E resented  in   print,    and    thereupon  re- 
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fused   to  lold   that  there  W3m;<  no  trvi- 
dence  on  w&ich:  to  base  a  modification 
of  the  decree'  so  ss  to  permit  tfa*  offend- 
ing father  to  sw  his  child.    In  tfhis  ease^ 
a  statute  provided  that  upon  a)  deeree 
of  divorce,  the  co>ajrt  may  make  soefa  de- 
cree as  it  may  deem)  expedient  conoeming 
the  care,  custody,  and  maintenanee  of 
the  miinor  children  of  the  parties^  and 
may  afterwards,  from'  time  to  tim^  on 
petition  of  either  oH  the  parents^  re- 
vise and  alter  such  decree,  or  make-  a 
new  decsee,  as  the  cireumstancee  ofi  the 
parents  and  the  benefit  of  the  ehildreii 
may  require.     Consequently,   the  convt 
observed  that  '4f  the  e^menee  of  the 
parties  enables  them  at  any  time  to  show 
to  the  court  any  better  way  of  aecom<- 
plishing  this  purpose  thaa  that  now  par- 
sued,  or  if,,  from  any  otiaer  change  o£ 
circumstances,  there  seems  to  be  oeoa^ 
sion  to  modify  the  decree^  it  is  in  the- 
power  of  either  party  toi  apply  tisft^  & 
modification  of  it." 

The  decree  in  Burge  v.  Burge  (187&) 
88  HL  164,  awarding  a  mother  the  cub- 
tody  of  children,  did  not  nnke  any  pro^ 
vision  for  the  father  to*  see  or  visit 
them.  The  court,  in  holding  the  decree 
not  erroneous  on  this  aceoont,  said  that 
the  father  had  a  legal  right  to  visit  Ms 
children,  «t  convenient  and  jNTOfper 
times,  in  a  decent  and  roBpectful  mm- 
ner,  and  without  using  improper  ijadu- 
ences  to  dissatisfy  them  with  their 
mother,  or  to  influence  th«m  to  go  with 
him.  ''He,,  of  coarse,  in  vieiting  them 
must  be  governed  by  the  miee  of  pro- 
priety, and  has  no  rights  in  any  maasner, 
to  abuse  the  right,  and  if  he  shonld^  be 
might  properly  be  deliarred  tko  piivi- 
lege.  If  he  should  be  reftised  tbe  ng^fat 
to  thus  see  them,  under  the  Idtli  seetion 
of  the  Divorce  Act  he  can  a^^y  to  the 
court  for  a  modification  of  the  decree, 
so  as  to  secure  the  reasonable  exercise 
of  the  right." 

Where  a  husband  applied  for  a  role 
against  his  wife  to  show  cause  iHiy  she 
should  not  comply  with  the  deeree  of 
divorce  permitting  him  to  visit  the  child, 
and  in  response  to  the  role  she  stated 
that  she  was  constrained  to  so  act  be- 
cause of  the  husband's  drunken  and  de- 
bauched  habits,  it  was  held,  in  Shall- 
cross  V.  Shallcross  (1909)  135  Ey.  418, 
122  S.  W.  223,  that,  under  the  circum- 
stances, the  court,  after  granting  the 
decree  and  after  the  expiration  of  the 
term,  could,  upon  its  own  motion  and 
without  any  action  upon  the  part  of  the 
parent,  modify  the  decree  in  so  far  as 
it  granted  the  father  the  right  to  visit 
the  child,  notwithstanding    the    statute 
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provided  that  the  court  in  divorce  pro- 
ceedings may  make  an  order  for  the 
care,  custody,  and  maintenance  of  minor 
children,  and  at  any  time  afterward,  on 
the  petition  of  either  parent,  may  revise 
the  same,  having  in  all  cases  the  welfare 
of  the  children  principally  in  view.  The 
court  says:  "Exercise  of  the  power  pos- 
sessed by  a  court  of  equity  with  respect 
to  the  custody  of  an  infant  in  such  a 
case  is  not,  therefore,  dependent  upon 
action  upon  the  part  of  either  of  the  di- 
vorced parents,  or  upon  a  reservation  in 
the  judgment  of  authority  to  subsequent- 
ly change  or  modify  it.  The  court  need 
not  have  waited  for  either  parent  to 
take  the  initiative,  but  possessed  the 
power  to  modify  upon  its  own  motion 
and  previous  judgment  as  to  the  custody 
of  the  infant  upon  the  state  of  facts  ap- 
pearing in  the  response  and  established 
by  the  proof.  We  do  not  mean  to  say 
that  the  circuit  court  should  at  any 
time  enter  a  judgment  or  change  one 
rendered  at  a  previous  term,  as  to  the 
custody  of  a  child,  without  notice  to  the 
parents.  In  this  case,  however,  both 
had  notice.  It  does  not  lie  in  the  mouth 
of  appellant  [husband]  to  complain  that 
he  was  not  served  with  a  written  notice 
of  the  proceedings  resulting  in  the  modi- 
fication of  the  original  judgment  as  to 
the  custody  of  his  son;  for  he  instituted 
the  proceeding  by  taking  the  rule  against 
appellee  [wife]  and  thereby  gave  cause 
and  opportunity  for  the  filing  of  her  re- 
sponse, the  statements  of  which,  together 
with  the  evidence  introduced  to  sup- 
port them,  convinced  the  court  of  the 
necessity  for  modifying  the  first  judg- 
ment to  the  extent  that  would  prevent 
appellant  from  having  the  custody  of 
his  son  at  all.  In  this  view  of  the  mat- 
ter we  think  appellant  is  estopped  to 
complain  of  the  want  of  previous  formal 
notice  of  the  action  of  the  court  in  modi- 
fying the  judgment,  and  likewise  es- 
topped to  complain  -that  the  modifica- 
tion resulted  without  the  filing  of  a 
petition  therefor  by  appellee  or  him- 
self/' 

No  violation  of  a  decree  permitting 
a  mother  to  visit  her  child  was  involved 
in  the  decision  of  Haley  v.  Haley  (1884) 
44  Ark.  429,  discussed  in  Copsland  v. 
CoPELAND,  ante,  287,  but  there  being 
charges  of  immorality  against  the 
mother,  the  propriety  of  making  stieh  a 
provision  was  questioned. 

In  Phipps  V.  Phipps  (1913)  168  Mo. 
App.  697,  154  S.  W.  825,  the  court  up- 
held a  modification  of  a  decree  so  as  to 
give  the  mother  the  privilege  of  having 

the  child  visit  her  during  certain  hours 
L.R.A.1917B. 


on  each  Saturday.  The  husband,  who 
had  been  granted  the  divorce  and  award- 
ed the  custody  of  the  child,  opposed  the 
order  on  the  ground  that  the  evidence 
did  not  show  any  new  facts  upon  which 
a  change  in  the  custody  of  the  child 
could  be  made;  that  the  court  was 
powerless  to  act  unless  the  motion  con- 
tained averments  and  the  evidence  dis- 
closed facts  showing  that,  since  the 
decree,  a  change  of  condition,  circum- 
stances, or  situation  or  character  of  the 
parties  had  occurred  to  justify  a  modifi- 
cation. The  court  stated  that  there  were 
facts  showing  a  sufficient  change  in  the 
mother's  situation  and  character  to  jus- 
tify the  court  in  modifying  the  decree, 
not  so  as  to  take  the  custody  of  the 
child  from  the  father  and  give  it  to  the 
mother,  but  so  that  the  child  could  visit 
its  mother,  and  not  be  entirely  deprived 
of  her  society  and  affection,  nor  she  of 
its.  If  the  mother's  right  to  visit  the 
child  were  denied  her  by  the  father, 
her  only  remedy  would  seem  to  be  to 
apply  to  the  court  in  which  the  decree 
was  granted,  for  an  order  requiring  him 
to  allow  her  that  privilege.  And  in 
such  case  the  father's  refusal  to  let  her 
visit  the  child  would  be  a  new  fact  on 
which  the  court  could  modify  the  decree 
so  as  to  permit  such  visits.  To  hold 
otherwise  would  put  it  in  the  power  of 
one  parent'  to  deny,  without  reason,  the 
other  parent  the  privilege  of  seeing  the 
offspring  which  both  had  brought  into 
the  world.  Although  the  court  is  with- 
out power  to  change  the  custody  of  the 
child,  in  the  absence  of  new  facts  to 
justify  such  change,  this  ought  not  to 
prevent  the  court  giving  the  mother  a 
right  to  visit  the  child  under  proper 
regulations  and  on  certain  conditions 
based  merely  on  the  new  fact  of  the 
father's  refusal  to  let  her  see  it.  The 
court  further  observed  that  if,  at  any 
time  in  the  future,  circumstances  should 
so  change  as  to  make  it  necessary  that 
this  modifying  order  should  be  changed 
or  revoked  altogether,  it  is  within  the 
power  of  the  father  or  of  either  parent, 
for  that  matter,  to  apply  to  the  court 
for  such  modification  or  revoeation,  since 
the  divorce  suit  on  this  phase  remains 
open,  and  will  stay  open  until  the  child 
becomes  of  age.  \ 

In  Bedolf e  v.  Bedolfe  (1912)  71  Wash. 
60,  127  Pac.  594,  it  is  stated  that  where 
a  divorce  decree  awards  the  custody  of 
a  child  to  the  husband,  and  gives  the 
wife  the  right  to  visit  it,  if  the  husband 
or  any  member  of  his  household  treats 
her  with  such  incivility,  when  she  is 
visiting  the  child,  as  to  deter  her  from 
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continuing  her  visits,  she  may  either  ap- 
ply to  the  court  of  first  instance  for  a 
modification  of  the  decree^  or  for  a  rule 
on  the  husband  to  show  jcause  why  he 
should  not  be  punished  as  for  a  con- 
tempt. 

So,  in  the  following  cases  the  latter 
remedy,  suggested  in  the  above  case,  was 
involved; 

Thus,  where  a  father  had  been  ad- 
judged in  contempt  and  remanded  to 
jail  until  he  should  pay  the  fine  im- 
posed for  violating  a  divorce  decree  by 
removing  a  child  from  the  jurisdiction 
of  the  court  and  preventing  the  mother 
visiting  it,  it  was  held,  in  Ex  parte 
Ellerd  (1912)  71  Tex.  Grim.  Rep.  285, 
158  S.  W.  1146,  Ann.  Cas.  1916D,  361 
(Davidson,  P.  J.,  dissenting),  on  habeas 
corpus,  that  the  commitment  for  con- 
tempt was  proper,  and  that,  although 
the  fine  was  excessive,  the  applicant 
should  not  be  released  until  he  had  paid 
so  much  thereof  as  could  lawfully  be 
imposed. 

'  The  case  of  Allison  v.  Bryan  (1910) 
26  Okla.  520,  30'  L.R.A.(N.S.)  146,  138 
Am.  St.  Rep.  988,  109  Pac.  934,  dis- 
cussed in  CoPELAND  V.  CoPELAND,  ante, 


I  287^  holds  that  the  mother  of  an  illegiti- 
I  mate,  unmarried  minor  child  which  has 
I  been  legitimated  by  its  father  under  the 
i  provisions  of  §  4931  of  the  Compiled 
Laws  of  Oklahoma  1909,  does  not,  by 
reason  of  such  legitimation,  where  same 
will  not  conflict  with  the  best  interests 
of  the  child,  forfeit  the  right  to  visit 
the  child  or  to  have  it  visit  her;  and 
failure  and  neglect,  without  sufficient 
cause,  on  the  part  of  the  father,  to 
observe  a  valid  order  of  a  court,  enforc- 
ing such  right,  is  punishable  as  a  con- 
tempt; and  in  such  a  case  it  is  no  de- 
fense that  his  wife  objected  or  refused 
to  consent  to  his  obedience  to  the  same. 
A  party,  however,  cannot  remain  in 
contempt  in  an  equity  proceeding,  and 
at  the  same  time  ask  the  court  to  grant 
him  privileges  which  are  conferred  upon 
him  by  the  decree  which  he  has  refused 
to  obey.  Consequently,  it  is  held  in 
Smith  V.  Smith  (1897)  18  Wash.  158,  51 
Pac.  355,  that  the  court  will  not  enforce 
a  decree  giving  him  a  right  to  visit  his 
children  where  he  has  failed  to  comply 
with  the  decree  by  the  payment  of  ali- 
mony. J.  D.  C. 
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RE  ASSESSMENT  OF  FIRST  NATIONAL 
BANK  OF  CHICKASHA. 

COUNTY  BOARD  OF  EQUALIZATION 
et  al.,  Appts. 

(—  Okla.  — ,  160  Pac.  469.) 

Tax  —  power  to  exempt. 

1.  The  power  to  exempt  from  taxation, 
as  well  aa  that  of  taxation,  is  an  essential 
attribute  of  sovereignty.  Generally,  the 
power  to  make  exemptions  is  included  or  in- 
volved in  the  right  to  apportion  taxes,  and 
exists  in  the  supreme  legislative  power,  un- 
less expressly  forbidden  by  constitutional 
limitation. 

For  other  cases,   see  Tames,  /.   /,   in   Dig, 
1-52  N,  a. 

Same  —  state  bonds. 

2.  Section  50,  art.  5,  of  the  Constitution, 
prohibiting  the  legislature  from  passing 
laws  exempting  any  property  within  the 
state  from  taxation,  except  such  as  is  named 
in  §  6,  art.  10,  was  not  intended  to  prohibit 
the  legislature  from  exempting  from  taxa- 

Headnotes  by  Shabp,  J. 


Xote.  —  For  constitutional  limitation  of 
the  power  to  exempt  property  from  taxa- 
tion as  affecting  public  obligations  or  prop- 
erty, see  annotation  following  this  case,  post, 
309. 
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tion  the  bonds  of  the  state,  issued  in  aid 
of  its  governmental  functions.  Such  bonds 
being  instrumentalities  of  government,  do 
not  constitute  property  within  the  meaning 
of  the  constitutional  limitation  against  ex- 
empting property  from  taxation. 
For  other  oases,  see  Taxes,  L  /,  1,  in  Dig. 
1-52  N.  8.  f 

Same  —  constitutionality. 

3.  There  being  no  constitutional  obstruc- 
tion forbidding  the  legislature  from  exempt- 
ing from  taxation  the  bonded  indebtedness 
of  the  state,  in  the  form  of  the  state  public 
building  bonds,  it  follows,  necessarily,  that 
the  act  exempting  said  bonds  from  taxation 
is  not,  in  that  respect,  unconstitutional. 
For  other  oases,  see  Taaes,  I,  f,  1,  in  Dig. 

1-52  N.  8.  • 

Same  —  national  bank  stock. 

4.  The  taxation  of  shares  of  stock  in  na- 
tional banks  is  permitted  by  Act  of  Con- 
gress, June  3,  1864,  chap.  106,  as  amended 
by  Act  of  February  10,  1868,  chap.  7,  pro- 
vided they  are  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  at  no  greater 
rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens 

i  of  the  state. 

For  other  oases,  see  Taaes,  I.  6,  in  Dia. 
1-52  N.  8, 

Same  —  discrimination  —  prohibition  — 
effect. 

5.  The  statutory  rule  that  the  rate  of 
taxation  upon  the  shares  in  a  national  bank 
should  be  the  same  or  not  greater  than  up- 
on the  moneyed  capital  of  the  individual 
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<eituefli  which  ie  liable  to  taxation  was  not 
intended  to  cut  off  the  power  of  the  legisla- 
ture to  exempt  bonds  of  the  state  from  taxa- 
tion. 

Ffyr  other  oases,  see  Taxes,  I,  f,  1,  in  Di§, 
1-52  N.  8. 

Same  —  state  bonds. 

6.  The  issuance  and  sale  of  state  public 
building  bonds,  authorized  by  chapter  89  of 
the  act  of  the  legislature  approved  March 
.15,  1911,  bj  which  the  state  was  enabled 
to  raise  money  to  accomplish  and  carry  out 
a  governmental  purpose,  and  to  the  payment 
of  which  the  good  faith  of  the  state  was 
solemnly  pledged,  was  an  exercise  of  sov- 
ereignty, of  the  borrowing  power,  a  use  of 
the  state's  credit.  And  the  bonds  issued  to 
enable  the  state  to  discharge  its  public 
functions  are  instrumentalities  of  govern- 
ment. They  constitute  the  means  resorted 
to  by  the  state  to  effectuate  the  powers  of 
government. 

For   other   oases,   see  Bonds,  IV.  in  Dig. 
J'52  y.  8. 

Same  —  exemption  —  effect. 

7.  The  intention  of  the  legislature  to  ex- 
empt the  bonds  from  taxation  being  indubit- 
able, the  right  to  tax  such  bonds,  whether 
directly  or  in  legal  effect,  can  be  exercised 
under  no  circumstances,  and  is  not  therefore 
dependent  upon  the  character  of  the  owner 
or  the  statute  under  which  the  tax  is  as- 
sessed. 

For  other  cases,  see  Tawes,  I,  e,  1,  in  Dig, 

i-sn  N.  8. 

Contract  —  tax  exemption  —  protection. 

8.  State  public  building  bonds  issued  and 
sold  pursuant  to  the  Act  of  March  15,  1911, 
and  which,  by  the  terms  of  the  .act,  as  well 
as  by  express  recital  in  the  bonds,  are  made 
nontaxable,  constitute  a  binding  contract  be- 
tween the  holder  of  such  bonds  and  the  state, 
which  the  latter,  under  the  guise  of  taxa- 
tion, may  not  constitutionally  impair. 

For  other  cases,  see  Constitutional  Law,  II, 
g,  in  Dig.  7-52  N.  8. 

Constitutional  law  «  limitation  •»  tax- 
log  power. 

9.  The  constitutional  inliibitions,  both 
state  and  Federal,  against  impairing  con- 
tract obligations,  is  a  limitation  upon  the 
taxing  power,  as  well  as  upon  all  legisla- 
tion, whatever  form  it  may  assume. 

F(Hr  Other  cases,  see  Constitutional  Law,  II. 
g,  in  Dig.  i-52  A\  8. 

Tax  ^  contract  exemption  —  scope. 

10.  The  contract  between  the  state  and 
the  bank  in  respect  to  the  exemption  of  the 
bonds  from  taxation  extends  to  its  shares 
of  stocic  in  the  hands  of  individual  share- 
holders, and  entitles  them  to  the  right  to 
deduct  from  the  value  of  their  shares  that 
proportion  of  the  value  invested  in  the 
bonds. 

For  other  cases,  see  Taxes,  I.  f,  1,  in  Dig. 
1-52  N.  8. 

Same  —  bank  stock  -»  allowance. 

11.  The  bonds  being  nontaxable  for  any 
purpose,  and  the  state  not  having  the  power 
to  tax  the  capital  and  surplus  of  a  national 
L.R.A.1017B. 


bank,  the  shareholders,  taxable  en  their 
shares,  are  entitled  to  proper  reductions  on 
account  of  the  bank's  ownership  of  said 
bonds,  as  any  other  view  would  ignore  the 
covenant  making  the  bonds  nontaxable,  and 
permit  the  state,  in  effect,  to  do  that  which 
it  had  contracted  not  to  do. 
For  other  cases,  see  Taxes,  I.  f,  1;  III,  6« 
t,  vn  Dig.  1-52  N.  8. 

(October  10,  1916.) 

APPEAL  by  the  County  Board  of  Equal- 
iaation  et  al.,  from  an  order  of  the 
District  Court  for  Grady  County,  reversing 
the  action  of  the  board  raising  the  as-* 
sessed  valuation  of  the  First  National  Bank 
of  Chickasha,  and  directing  the  board  to 
deduct  from  the  valuation  of  the  bank  the 
amount  invested  by  it  in  public  building 
bonds.    Affirmed. 

The -facts  are  stated  in  the  opinion. 

Messrs.  S.  P.  Freellng,  Attorney  Gtener- 
al»  Smith  C.  Matson,  Assistant  Attorney 
General,  John  H.  Tenable,  and  Alien  K. 
Swan,  for  appellants: 

The  shares  of  stock  in  national  banks  are 
taxable  for  the  year  1915  under  chapter 
107,  Session  Laws  1915,  |  4,  art.  1. 

Scobee  V.  Bean,  109  Ky.  626,  69  S.  W. 
860 ;  First  Nat.  Bank  v.  KentuQky,  9  Wall. 
363,  19  L.  ed.  701;  Lionberger  v.  Rouse,  9 
Wall.  468,  19  L.  ed.  721;  First  Nat.  Bank 
V.  Chehalis  County,  166  U.  S.  440,  41  L. 
ed.  1069,  17  Sup.  Ct.  Rep.  629;  Merchants' 
&  M.  Nat.  Bank  v.  Pennsylvaniay  167  U.  S. 
461,  42  L.  ed.  236,  17  Sup.  Ct.  Rep.  829; 
Beirs  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533 ; 
Van  Slyke  v.  Wisconsin,  154  U.  S.  581 
and  20  L.  ed.  240,  14  Sup.  Ct.  Rep.  1168; 
Primghar  State  Bank  v.  Rerick,  96  Iowa, 
238,  64  N.  W.  801;  German  American  Sav. 
Bank  v.  Burlington,  118  Iowa,  84,  91  N, 
W.  829;  Anderson  v.  Ritterbusoh,  22  Okla. 
761,  98  Pao.  1002;  Heilig  v.  Pnyallup,  7 
Wash.  29,  34  Pac.  164;  Fristoe  v.  Blum, 
92  Tex.  80,  45  S.  W.  998;  League  v.  Texas, 
184  U.  S.  156,  46  L.  ed.  478,  22  Sup.  Ct. 
Rep.  475;  Van  Allen  v.  Assessors  (Church- 
ill V.  Utica)  3  Wall.  584,  18  L.  ed.  234; 
New  York  v.  Tax  &  A.  Comrs.  4  Wall.  244, 
18  L.  ed.  344;  First  Nat.  Bank  v.  Kentucky, 
9  Wall.  353,  19  L,  ed.  701 ;  Cleveland  Trust 
Co.  V.  Lander,  184  U.  S.  Ill,  46  L.  ed.  456, 
22  Sup.  Ct.  Rep.  394;  Brown  v.  First  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  176  S.  W.  1122. 

If  the  Constitution  expressly  forbids  the 
exemption  of  property  from  taxation,  or 
provides  that  all  property,  or  all  property 
of  certain  kinds,  shall  be  subject  to  taxa- 
tion, or  if  the  legislature  attempts  to  exempt 
property  not  within  the  classes  or  kinds 
enumerated  in  the  Constitution,  in  either 
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case  its  action  is  invalid,  and  the  statutory 
grant  of  exemption  is  of  no  effect. 

37  Oc.  887 ;  Little  Rock  k  Ft.  S.  R.  Co.  v. 
Worthen,  46  Ark.  312;  People  r.  Latham, 
62  Cal.  598;  Campbell  County  v.  Newport 
&  C.  Bridge  Co.  112  Ky.  650,  66  S.  W. 
526;  Gate  City  Guard  v.  Atlanta,  113  Ga. 
883,  54  L.R.A.  806,  30  S.  E.  394;  Crocker 
V.  Scott,  149  Cal.  576,  87  Pac.  102;  Iron 
City  Bank  v.  Pittsburgh,  37  Pa.  340;  Mott 
V.  Pennsylvania  R.  Go.  30  Pa.  9,  72  Am. 
Dec.  664;  Westport  v.  McGee,  128  Mo.  152, 
30  S.  W.  623 ;  Wells  v.  Hyattsville,  77  Md. 
125,  20  L.R.A.  89,  26  Atl.  357;  State  ex  rel. 
Richards  v.  Armstrong,  17  Utah,  166,  41 
L.R^.  407,  58  Pac.  981;  State  Nat.  Bank 
V.  Memphis,  116  Tenn.  641,  7  L.R.A.  (N.S.) 
663,  94  S.  W.  606,  8  Ann.  Cas.  22;  Keith  v. 
Funding  Board,  127  Tenn.  441,  155  S.  W. 
142,  Ann.  Cas.  1914B,  1145;  Penick  v. 
Foster,  129  Ga.  217,  12  L.R.A.(N.S.)  1159, 
58  S.  E.  773,  12  Ann.  Cas.  346. 

The  county  board  of  equalization  and 
county  assessor  not  only  had  jurisdiction  to 
increase  this  assessment,  as  provided  by  the 
assessment  made  by  the  state  board  of 
equalization,  but  it  was  their  duty  so  to 
do. 

Carrico  v.  Crocker,  38  Okla.  440,  133 
Pac.  181. 

Messrs.  Bond,  Melton,  &  Melton,  for 
appellee : 

State  bonds  are  instrumentalities  of  gov- 
ernment, and,  as  such,  are  not  subject  to 
taxation  unless  the  power  to  tax  is  ex- 
pressly declared. 

Mercantile  Nat.  Bank  v.  New  York,  121 
U.  S.  138,  30  L.*  ed.  895,  7  Sup.  Ct.  Rep. 
826;  Weston  v.  Charleston,  2  Pet.  449,  7 
L.  ed.  481;  Pollock  v.  Farmers'  Loan  k 
T.  Co.  167  U.  S.  429,  39  L.  ed.  759,  15  Sup. 
Ct.  Rep.  673;  State  ex  rel.  Louisiana  Im- 
prov.  Co.  V.  Board  of  Assessors,  111  La. 
982,  36  So.  91;  Murray  v.  Charleston,  90 
U.  S.  432,  24  L.  ed.  760;  Peacock  v.  Super- 
ior Ct.  163  Cal.  701,  126  Pac.  976;  Penick 
v.  Foster,  129  Ga.  217,  12  L.R.A. (N.S.) 
1159,  58  S.  E.  773,  12  Ann.  Cas.  346;  12 
Am.  &  Eng.  Enc.  Law,  2d  ed.  367;  37  Cyc. 
883;  Re  Indian  Territory  Illuminating  Oil 
Co.  43  Okla.  307,  142  Pac.  997. 

If  the  legislature  had  authority  to  de- 
clare that  the  state  building  bonds  should 
be  nontaxable  for  any  purpose,  and  if  the 
statutes  of  the  state  tax  the  bank  on  its 
capital,  surplus,  and  undivided  profits,  or 
upon  the  shares  of  stock  in  the  bank,  then 
the  bank  is  entitled  to  deduct  from  the 
valuation  so  ascertained  the  amount  of  the 
bonda  held  by  it. 

,Home  Sav.  Bank  v.  Des  Moines,  206  U. 
S.  616,  618,  61  L.  ed.  909,  910,  27  Sup.  Ct. 
Rep.  671. 

The  taxing  power  having  been  expressly 
L.R.A.1917B. 


declared  not  to  extend  to  the  state  public- 
building  bonds,  the  attempt  to  subject  such 
property  to  a  tax  directly  or  indirectly 
would  impair  the  obligations  of  such  con- 
tract. 

State  V.  King,  64  W.  Va.  646,  63  S.  E. 
468;  Murray  v.  Charleston,  96  U.  S.  432, 
24  L.  ed.  760;  Hartman  v.  Greenhow,  1012 
U.  S.  672,  26  L.  ed.  271;  3  Elliott,  Contr. 
§  2767;  Wright  v.  Georgia  R.  k  Bkg.  Co.  216 
U.  S.  420,  64  L.  ed.  644,  30  Sup.  Ct.  Rep. 
242;  Colorado  Farm  k  Live  Stoek  Co.  v. 
Beerbohm,  43  Colo.  464,  96  Pac.  443;  Hous- 
ton &  T.  C.  R.  Co.  V.  Texas,  177  U.  S. 
66,  44  L.  ed.  673,  20  Sup.  Ct.  Rep.  543, 
Woodruflf  V.  Trapnall,  10  How.  190,  13  L 
ed.  383. 

Messrs.    Stuart,    Grace,    St   Omoe   and 
Hatchett  &  Ferguson,  amid  curie. 

Skarp,  J.,  delivered  the  opinion  of  th*^ 
court : 

February  18,  1910,  the  legislature  passed 
an  act  providing  for  the  creation  and  man- 
agement of  what  was  designated  the  "Pub- 
lic Building  Fund"  Chapter  16,  Sess.  Laws 
1910,  pp.  21-26.  Said  act  was  by  act  of 
the  legislature  amended  March  16,  1911 
(Sess.  Laws  1910-11,  pp.  194-199).  The 
latter  act  provided  that  all  moneys  there- 
tofore or  thereafter  received  from  the  sale 
or  rentals  of  section  33  of  the  public  lands 
of  the  state,  and  lands  granted  in  lieu 
thereof,  the  same  being  lands  granted  to 
the  state  of  Oklahoma  for  charitable  and 
penal  institutions  and  public  buildings, 
should  constitute  and  be  known  as  "The 
Public  Building  Fund;"  that  bonds  of  dif- 
ferent denominations  bearing  interest  at  the 
rate  of  6  per  centum  per  annum,  payable 
semiannually,  should  be  issued  against  said 
fund,  and  that  the  state  auditor  -should,  on 
or  before  the  Ist  day  of  April,  1911,  issue 
public  building  bonds  to  the  amount  of 
$750,000,  made  payable  to  bearer,  and  place 
them  in  the  hands  of  the  state  treasurer  for 
sale.  The  aggregate  amount  of  bonds  au- 
thorized was  not  to  exceed  the  sum  of  $3,- 
000,000,  of  which  sum  $2,451,500  was  ac- 
tually issued.  The  act  provided  that  all 
outstanding  warrants  issued  under  the 
provisions  of  chap.  16  of  the  Session  Laws 
of  1910  should  become  a  valid  lien  against 
said  building  fund,  and  that  the  state  treas- 
urer should  receive  sealed  bids  for  the  pur- 
chase of  said  bonds,  or  any  part  thereof  at 
a  time  fixed,  but  that  none  of  the  bonds 
should  be  sold  for  less  than  par  and  ac- 
crued interest.  The  act  further  provided 
that  the  officers  of  the  state,  or  of  any 
municipality  thereof,  having  charge  of  any 
sinking  fund,  could  purchase  said  bonds 
from  the  state  treasurer  at  par.  The  pro- 
ceeds of  the  sale  of  all   bonds  authorized 
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were  to  be  paid  into  the  state  treasury  and 
used  for  the  payment  of  the  conBtruction 
of  charitable  and  penal  institutionft  and 
public  buildings.  It  was  provided  in  §  7 
that  ^any  bank,  trust  or  insurance  com- 
pany, organized  under  the  laws  of  this 
state,  may  invest  its  capital  and  surplus  in 
bonds  issued  under  the  provisions  of  this 
act.  The  officers  having  charge  of  any  sink- 
ing fund  of  the  state  or  of  any  county,  city, 
town,  township  or  school  district  thereof, 
may  invest  the  sinking  fund  of  the  state  or 
of  such  county,  town,  township  or  school 
district  in  bonds  issued  under  the  provi- 
sions of  this  act,  maturing  prior  to  the 
date  of  the  bonded  indebtedness  for  the 
payment  of  which  any  such  sinking  fund 
ia  created.  Said  bonds  shall  also  be  ap- 
proved collateral  as  security  for  the  de- 
posit of  any  public  funds  and  for  the  in- 
vestment of  trust  funds.  Said  bonds  shall 
be  nontaxable  for  any  purpose." 

By  §  9  it  was  provided  that  ''all  bonds 
and  interest  thereon,  when  issued  as  pro- 
vided for  in  this  act,  shall  become  payable 
out  of  the  public  building  fund,  arising 
from  the  sale  or  rental  of  section  33,  aind 
lands  granted  to  the  state  in  lieu  thereof, 
until  all  of  said  bonds  and  interest  thereon 
are  fully  paid.  And  the  good  faith  of  the 
state  is  solemnly  pledged  to  administer  the 
trust  created  by  the  terms  of  the  Enabling 
Act  and  the  Constitution  of  Oklahoma,  to 
apportion  and  dispose  of  all  lands  granted 
to  the  state  for  charitable  and  penal  in- 
stitutions and  public  buildings,  as  the 
legislature  may  prescribe,  and  safely  keep 
and  preserve  the  proceeds  of  the  rental  and 
sale  thereof,  and  apply  same  to  the  payment 
of  the  bonds  authorized  by  this  act,  and  the 
interest  thereon,  as  the  same  falU  due,  and 
to  use  such  funds,  constituting  the  Public 
Building  Fund,  for  no  other  purpose  or  pur- 
poses.   .    .    ." 

July  19,  1913,  the  First  National  Bank  of 
Ghiekasha  purchased  of  the  state  treasurer, 
with  the  approval  and  consent  of  the  comp- 
troller of  the  currency,  public  building  bonds 
of  the  par  value  of  $200,000.  Said  bank 
afterwards  sold  to  the  First  National  Bank 
of  Minco,  out  of  its  purchase  from  tlie  slate 
treaaurer,  bonds  of  the  par  value  of  $20,000. 
In  the  month  of  May,  1915,  said  bank  made 
a  return  to  the  county  assessor  of  its  prop- 
erty subject  to  taxation  for  the  year  1915, 
from  which  it  deducted  the  assessed  valua- 
tion of  its  real  estate  in  the  state  of  Okla- 
homa, separately  listed  in  the  name  of  the 
bank,  and  the  public  building  bonds  owned 
by  it.  The  return  as  made  by  said  bank 
was  accepted  by  the  county  assessor,  and 
was  afterwards  approved  by  the  county 
board  of  equalization.  July  20,  1915,  the 
state  board  of  equalization  raised  the  valua- 
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tion  of  national  banks  in  Grady  coimty, 
having  state  building  bonds  deducted  from 
their  assessment,  in  the  sum  of  $200,000; 
and  the  assessment  of  Qrady  county  was  re- 
ferred back  to  the  county  assessor  and  board 
of  equalization  of  Grady  county  for  the 
purpose  of  correction,  equalization,  and  ad- 
justment. On  August  16,  1916,  the  county 
board  of  equalization,  together  with  the 
county  assessor,  purisuant  to  the  order  and 
direction  of  the  state  board  of  equalization, 
met,  and  after  hearing  the  protest  of  said 
bank  and  others  affected,  raised  the  assessed 
valuation  of  said  bank  in  a  sum  equal  to 
the  par  value  of  said  public  building  bonds, 
namely,  $180,000,  and  ordered  the  county 
assessor  to  extend  such  raise  upon  the  tax 
rolls  for  the  year  1915.  From  said  order, 
under  authority  of  §  2  of  subdiv.  B,  chap. 
107,  Sees.  Laws,  1915,  the  bank  prosecuted 
its  appeal  to  the  district  court  of  Grady 
county,  where  the  action  of  the  county  board 
was  reversed,  and  said  board  was  directed 
to  deduct  from  the  valuation  of  the  bank 
the  amount  invested  by  it  in  public  build- 
ing bonds.  From  the  order  and  judgment 
of  the  district  court,  the  county  board  of 
equalization,  and  the  board  of  county  com- 
missioners of  Grady  county,  and  the  state 
of  Oklahoma,  have  appealed  to  this  court. 

Primarily,  the  controversy  involves  the 
taxability  of  the  public  building  bonds  of 
the  state,  issued  under  the  act  of  March 
15,  1911.  If  said  bonds  are  taxable,  then 
the  controversy  is  at  an  end.  If  not,  the 
further  inquiry  is  involved:  That  of  the 
right  of  the  shareholders  in  a  national  bank, 
whose  capital  and  surplus  is  invested  in 
nontaxable  state  bonds^  to  a  deduction  upon 
the  valuation  of  their  shares,  on  account  of 
the  nontaxable  bonds  owned  by  the  bank. 
The  question  is  one  in  which  the  state,  the 
banks,  both  national  and  state,  trust  and 
in&urance  companies  organized  under  the 
laws  of  the  state,  and  public  officers  hav- 
ing charge  of  any  sinking  fund  of  the  state, 
or  of  any  county,  city,  town,  township,  or 
school  district  thereof,  as  well  as  the  public 
generally,  are  vitally  interested.  For  these 
reasons,  and  because  of  the  fact  that  numer- 
ous suits  are  pending  in  the  various  courts 
of  the  state,  involving  the  power  of  the 
state  taxing  authorities  to  assess  for  taxa- 
tion the  public  building  bonds  of  the  state, 
it  is  important  that  our  opinion  should  go 
to  the  merits  of  the  controversy,  laying 
aside  all  questions  of  the  regularity  of  the 
proceedings,  not  of  a  jurisdictional  char- 
acter, had  before  the  taxing  authorities  or 
in  the  trial  court. 

The  statute,  pursuant  to  which  the  bonds 
were  issued,  in  terms  provides  that  "said 
bonds  shall  be  nontaxable  for  any  purpose." 
It  is  urged  by  the  state  and  its  affected 
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subdivisions  thai  the  act  is  in  conflict  with 
§  50,  art.  5,  of  the  Constitution,  providing 
that  "the  legislature  shall  pass  no  law  ex- 
empting any  property  within  this  state  from 
taxation,  except  as  otherwise  provided  iu 
this  Constitution." 

And  that  as  §  6  of  art.  10  of  the  Consti- 
tution, prescribing  what  is  exempt  from  tax- 
ation, does  not  include  state  and  municipal 
bonds,  or  either;  and  as  such  bonds  in  the 
hands  of  the  owner  constitute  property,  it 
follows  that  the  bonds  are  taxable. 

The  sovereignty  of  a  state,  it  was  said 
by  Chief  Justice  Marshall,  extends  to  every- 
thing which  exists  by  its  own  authority, 
or  is  introduced  by  its  permission.  Mc- 
Culloch  V.  Maryland,  4  Wheat.  316,  429,  4 
U  ed.  570,  607.  While  in  §  36,  art.  5,  of 
our  Constitution,  it  is  broadly  stated  that 
"the  authority  of  the  legislature  shall  ex- 
tend to  all  rightful  subjects  of  legislation/' 

The  taxing  power  is  one  of  the  highest 
attributes  of  sovereignty,  and  its  authority 
to  tax  all  subjects  over  which  its  sovereign 
power  extends,  is  undeniable.  In  Re  Wol- 
verine Oil  Co.  —  Okla.  — ,  L.R.A.1916F, 
441,  154  Pac.  362.  The  power  to  tax  rests 
on  necessity,  and  is  inherent  in  sovereignty. 
It  is  vital  to  our  form  of  government.  With 
equal  force  it  may  be  said  that  the  power  of 
exemption,  as  well  as  the  power  of  taxation, 
is  an  essential  attribute  of  sovereignty; 
that  the  power  to  tax  includes  the  power 
to  exempt,  xmless  specially  denied  by  the 
Constitution.  The  general  right  to  make 
exemptions  is  involved  in  the  right  to  ap- 
portion taxes,  and  exists  in  the  supreme 
legislative  power,  unless  expressly  forbidden. 
Of  this  right  it  is  said  by  an  eminent  au- 
thority: "The  general  rule  on  the  sub- 
ject is  familiar  and  has  been  too  often  de- 
clared to  be  open  to  question.  T*he  right 
to  make  exemptions  is  involved  in  the  right 
to  select  the  subjects  of  taxation  and  ap- 
portion the  public  burdens  among  them,  and 
must  consequently  be  understood  to  exist 
in  the  lawmaking  power,  wherever  it  has 
not  in  terms  been  taken  away.  .  .  .  Ex- 
emptions, when  properly  made,  must  be  de- 
termined in  the  legislative  discretion,  which 
is  not,  however,  arbitrary;  there  must  un- 
derlie its  exercise  some  principle  of  public 
policy  that  can  support  a  presumption  that 
the  public  interest  will  be  subserved  by  the 
exemptions  allowed."  Cooley,  Taxn.  342, 
343. 

Section  7318,  Rev.  Laws  1910,  as  amend- 
ed by  the  act  of  March  11,  1915,  pp.  172, 
173,  in  respect  to  the  taxation  of  shares  of 
stock  in  a  national  bank,  conforms,  it  seems, 
to  the  requirements  of  §  5219  of  the  Revised 
Statutes  of  the  United  States,  Comp.  Stat. 
1913,  §  9784,  authorizing  the  assessment  for 
taxation  of  the  shares  of  national  banking 
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associations  located  within  the  state.  First 
Nat.  Bank  v.  Kentucky,  9  Wall.  363,  19  L. 
ed.  701 ;  First  Nat.  Bank  v.  Chehalis  Coun- 
ty, 166  U.  S.  440,  41  L.  ed.  1069,  37  Sup. 
Ct.  Rep.  629.  While  it  is  true  that  the  old 
section  of  the  statute  appears  at  the  begin- 
ning of  the  amended  section,  changed  only 
in  respect  to  date  of  taxation,  said  former 
statute  is  followed  immediately,  and  in  the 
same  section,  by  the  amendment,  which  suffi- 
ciently directs  the  taxation  of  the  shares  as 
distinguished  from  the  net  value  of  thei** 
"moneyed  capital,  surplus  and  undivided 
profits,"  attempted  to  be  taxed  under  the 
old  statute.  The  right  of  the  state  to 
tax  the  shares  of  stock  in  a  national  bank 
rests  upon  the  theory  that  shares  in  cor- 
porations are  property  entirely  distinct  and 
independent  from  the  property  of  the  cor- 
poration, and  that  the  tax  on  an  individual 
in  respect  to  his  shares  in  a  national  bank 
is  not  regarded  as  a  tax  upon  the  corpora- 
tion itself.  This  distinction,  now  settled  be- 
yond dispute,  was  mentioned  in  McCulloch 
V.  Maryland,  4  Wheat.  316,  4  L.  ed.  570, 
where  in  the  opinion,  declaring  a  tax  upon 
a  branch  bank  of  the  United  States  beyond 
the  power  of  the  state  of  Maryland,  it  was 
said:  %That  the  opinion  did  not  extend 
"to  a  tax  imposed  on  the  interest  which 
the  citizens  of  Maryland  may  hold  in  this 
institution,  in  common  with  other  property 
of  the  same  description  throughout  the 
staU." 

The  distinction  appears,  however,  to  have 
first  been  made  the  basis  of  decision  in  Van 
Allen  V.  Assessors  (Churchill  v.  Utiea)  3 
Wall.  573,  18  L.  ed.  229,  in  "which,  under 
the  act  of  1864,  as  originally  enacted,  it 
was  held  that  the  tax  on  the  shares  was 
not  a  tax  on  the  capital  stock  of  the  bank, 
but  upon  a  distinct,  independent  interest 
or  property  held  by  the  shareholder.  The 
Van  Allen  Case,  followed  by  a  long  line  of 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States,  has  settled  the  law  that  a  tax 
may  be  assessed  by  the  state  upon  the  own- 
ers of  shares  of  stock  in  a  national  bank 
located  therein.  The  tax  assessed  to  share- 
holders may  be  required  by  law  to  be  paid 
in  the  first  instance  by  the  corporations 
themselves  as  a  debt  and  in  behaH  of  the 
shareholder,  leaving  to  the  corporation  the 
right  to  reimbursement  for  the  tax  paid 
for  their  shareholders,  either  under  some 
express  statutory  authority  for  their  re- 
covery, or  under  the  general  principles  of 
law  that  one  who  pays  the  debt  of  another, 
at  his  request,  can  recover  the  amount  from 
him.  First  Nat.  Bank  v.  Kentucky;  and, 
First  Nat.  Bank  v.  Chehalis  County,  supra; 
Merchants'  k  N.  Nat  Bank  v.  Pennsylvania, 
167  U.  S.  461,  42  L.  ed.  236,  17  Sup.  Ct. 
Rep.  829;   Cleveland  Trust  Co.  v.  Lander* 
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184  U.  8.  Ill,  46  L.  ed.  456,  22  Sup.  Ct. 
Rop.  304.  Hence  we  say  that  whatever  nuiy 
have  been  the  law  in  this  state  respecting 
the  taxation  of  national  banks  prior  to 
1915,  and  regardless  of  its  validity,  the  act 
of  March  11th  of  that  year,  in  so  far  as  the 
right  to  tax  is  concerned,  is  sufficient  to 
authorial  an  assessment  of  the  shares  of 
stock  of  a  national  bank  located  within  the 
state.  The  act  of  Congress  Rev.  Stat.  §  5219, 
was  not  intended  to  curtail  the  power  of 
the  state  on  the  subject  of  taxation.  It 
simply  required  that  the  capital  invested 
in  national  banks  should  not  be  taxed  at  a 
greater  rate  than  like  property  similarly 
invested,  and  that  the  shares  of  any  nation- 
al banking  association,  owned  by  nonresi* 
denta  of  the  state,  should  be  taxed  in  the 
city  or  town  where  the  bank  is  located,  and 
not  elsewhere.  It  was  not  intended  to  cut 
off  the  power  to  exempt  particular  kinds  of 
property,  if  the  legislature  chose  to  do  so. 
The  discretionary  power  of  the  l^slature 
remained  as  it  was  before  the  act.  New 
York  ex  rel.  Bank  of  Commerce  v.  Tax 
Comrs.  2  Black,  620,  17  L.  ed.  451;  Adams 
V.  Nashville,  95  U.  S.  19,  24  L.  ed.  369. 
The  assessment  list  meets  the  greater  part, 
if  not  all,  the  requirements  of  the  amended 
statute,  particularly  in  respect  to  furnish- 
ing the  list  of  names  and  residences  of  all 
stockholders  of  the  bank,  with  the  number 
and  assessed  value  of  the  shares  held  by 
each  of  the  stockholders.  It  is  not  claimed 
that  the  bank  should  not  pay  on  account  of 
its  stockholders  taxes  on  their  shares  of 
stock,  but  that  proper  deductions  on  account 
of  interest  in  nontaxable  bonds  should  be 
allowed.  For  the  purposes  of  the  case  we 
shall  therefore  consider  the  shares  of  stock 
of  bank  to  have  been  properly  assessed. 

The  proceeds  of  the  sale  of  the  bonds, 
authorized  by  the  act,  were  to  be  used  by 
the  state  for  the  payment  of  the  construc- 
tion of  needed  charitable  and  penal  institu- 
tions, and  public  buildings.  Such  was  the 
governmental  object  sought  to  be  effected  by 
the  issuance  and  sale  of  said  bonds.  To  its 
accomplishment  the  good  faith  of  the  state 
was  solemnly  pledged  to  safely  keep  and 
preserve  the  proceeds  of  the  sale  and  rental 
of  the  public  lands  of  the  state,  named  in 
the  act,  and  to  apply  said  proceeds  to  the 
payment  of  the  bonds  issued,  with  interest 
thereon,  as  the  same  matured.  It  was  neces- 
sary, or  at  least  so  considered,  that  the 
credit  of  the  state  be  employed  in  order 
that  it  might  promptly  and  faithfully  dis- 
charge the  obligations  assumed  by  and  rest- 
ing upon  it.  The  isstiance  of  bonds  secured 
in  the  manner  provided  for  was  a  method 
usual  and  ordinary  of  using  the  state's 
credit.  When  a  state  issues  its  bonds  in 
conformity  to  law  in  order  to  raise  money 
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to  accomplish  and  carry  out  a  governmental 
purpose,  the  instruments  issued  by  it  for 
that  purpose  are  instrumentalities  of  gov 
ernment.  Such  obligations  constitute  the 
means  resorted  to  by  the  state  to  effectuate 
the  powers  of  government.  In  the  hands 
of  the  purchasers  such  credits  may  be  the 
subject  of  taxation,  unless  because  of  some 
superior  intervening  right,  providing  the 
intention  to  tax  is  manifest.  Cases  involv- 
ing the  liability  of  state  or  municipal  bonds 
to  taxation  very  generally  hold  that  laws 
providing  for  the  imposition  of  taxes  will 
not  be  construed  to  authorize  the  collection 
of  a  tax  upon  such  bonds,  unless  there  is 
in  the  law  clear  language  that  such  was 
the  legislative  intent.  The  statute  authoriz- 
ing the  issuance  of  the  bonds,  it  must  be  re- 
membered, in  terms  provided  that  they 
should  be  nontaxable.  The  pledged  immu- 
nity on  the  part  of  the  state  attached  in  the 
act,  so  that  at  no  period  of  time  were  the 
bonds  subject  to  taxation.  Not  only  was 
such  the  case,  but  the  very  act  under  which 
the  present  assessment  was  made  exempts 
the  bonds  of  the  state  from  taxation.  Origi- 
nally, it  was  provided  by  §  7302,  Rev.  Laws 
1910,  that  ''all  property  in  this  state,  wheth- 
er real  or  personal,  including  the  property 
of  corporations,  banks  and  bankers,  except 
such  as  is  exempt,  shall  be  subject  to  taxa- 
tion." 

This  section  of  the  statute  was  amended 
by  the  act  of  March  11,  1915,  by  inserting 
therein  the  words:  "Except  bonds  of  this 
state,  and  its  counties,  cities,  towns,  school 
districts  and  other  municipalities  of  this 
state." 

It  is  a  rule  firmly  established  in  our  juris- 
prudence that  the  bonds  of  the  United  States 
government  cannot  be  taxed  by  the  states, 
and  that  bonds  of  the  states  cannot  be  taxed 
by  the  United  States  government,  for  the 
reason  that  such  bonds  are  but  instrument- 
alities of  government;  that  the  power  of 
the  Federal  government  to  tax  the  bonds  of 
the  state,  as  well  as  the  power  of  the  state 
government  to  tax  the  bonds  of  the  gen- 
eral government,  would  be  a  power  to  em- 
barrass each  sovereignty  in  the  exercise  of 
its  governmental  functions.  McCulloch  v. 
Maryland,  4  Wheat.  316,  4  L.  ed.  579;  West- 
on V.  Charleston,  2  Pet.  449,  7  L.  ed.  481; 
New  York  ex  rel.  Bank  of  Commerce  v.  Tax 
Comrs.  2  Black,  620,  17  L.  ed.  451;  Buffing- 
ton  V.  Day,  11  Wall.  118,  20  L.  ed.  122. 
A  sovereign  state  may,  at  its  election,  when 
not  restrained  by  its  Constitution,  permit 
its  own  property  to  be  taxed,  as  well  as  itii 
agencies  of  government,  including  evidences 
of  indebtedness  issued  on  the  basis  of  the 
credit  of  the  state,  in  the  exercise  of  its 
power  to  borrow  money.  State  v.  Eliza- 
beth, 66  N.  J.  L.  479,  47  Atl.  454;   People 
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V.  Home  Ins.  Co.  29  Cal.  533;  Norfolk  v. 
J.  W.  Perry  Co.  108  Va.  28,  35  L.R.A. 
(X.S.)  167,  128  Am.  St.  Rep.  940,  61  S.  E. 
867;  Murray  v.  Charleston,  06  U.  S.  432, 
24  L.  ed.  760. 

Wliile  it  is  true  t)ie  obligations  of  the 
state,  in  the  form  of  its  bonds,  are  not  spe- 
cifically named  in  the  Constitution  as 
exempt  from  taxation,  we  do  not  believe 
that  the  framers  of  the  Constitution,  fully 
cognizant  of  the  many  necessities  of  the 
state  upon  its  admission  into  the  Union, 
intended,  by  denying  to  the  legislature  the 
power  to  discriminate  between  taxpayers, 
to  thereby  curtail  its  power  to  provide  in 
the  most  efficient  way  possible,  and  in  such 
method  as  its  judgment  and  patriotism 
might  suggest,  for  the  preservation  of  the 
credit  and  good  faith  of  the  people  of  the 
state.  Fairly  construed,  the  Constitution, 
denying  the  legislature  the  right  to  exempt 
property  from  taxation,  reflects  the  wisdom 
of  the  times.  By  this  limitation  an  eflfect- 
ual  curb  was  placed  upon  abuses  that  had 
crept  into  the  legislation  of  many  of  the 
sister  states.  Favoritism,  involving  exemp- 
tion from  taxation,  was  thereby  made  im- 
possible,  or  at  least  unenforceable,  save  in 
the  limited  and  exceptional  instances  pro- 
vided for  in  §  6,  art.  10,  of  the  Constitu- 
tion. By  the  provision  against  exemption 
from  taxation,  it  was  not  intended  to  deny 
to  the  state  an  exercise  of  sovereiffntv  so 
necessary  and  essential  to  the  due  and  order- 
ly administration  of  its  aflliairs.  It  was  not 
intended  thereby  to  deny  to  the  state  the 
power  to  go  upon  the  open  money  markets 
of  the  world  and  compete  for  money  upon 
equal  terms  with  other  sovereign  states; 
or  to  deny  to  the  state  the  power  to  pro- 
vide a  security  of  equal  attractiveness  to 
its  own  citizens,  with  that  of  other  state 
governments  of  no  better  credit.  Neither 
was  it  the  purpose  to  place  the  state  in  the 
ungenerous  attitude  of  asking  the  public  to 
advance  money  upon  its  securities,  which 
it  was  thereafter  bound  to  render  unprofit- 
able by  enforced  taxation.  Thus  interpretr 
ed,  the  state  building  bonds,  constituting 
as  they  do  obligations  of  the  state  for  the 
payment  of  money,  and  being  an  exercise 
of  the  borrowing  power,  and  a  use  of  the 
state's  credit,  do  not  constitute  property 
within  the  meaning  of  §  50,  art.  5,  of  the 
Constitution;  and  henoe  the  statutes 
exempting  such  bonds  from  taxation  do  not 
contravene  the  constitutional  limitation 
against  exemption  from  taxation.  Our  con- 
clusions we  believe  to  be  supported  both  by 
sound  principle  and  the  weight  of  authority. 
Discussing  the  subject  of  taxation  of  agen- 
cies and  instrumentalities  of  state  govern- 
ments, 37  Cyc.  883,  announces  the  follow- 
ing rule:  "Nor,  as  in  the  case  of  public 
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property  generally,  will  the  state  itself  im- 
pose taxes  upon  its  own  public  or  govern- 
mental agencies  or  instrumentalities,  or 
those  of  its  municipal  corporations,  or  a 
mimicipality  tax  such  agencies  or  instru- 
mentalities of  a  state.  The  bonds  and  other 
securities  of  a  state,  or  of  its  municipali- 
ties, are  generally  exempt  from  all  taxation 
by  the  state  itself  and  its  municipal  cor- 
porations, either  by  express  provisions  of 
law  or  by  implication." 

In  the  well-conBidered  opinion  of  State 
ex  rel.  Da  Ponte  v.  Board  of  Assessors,  35 
La.  Ann.  651,  the  supreme  court  of  Louisi- 
ana held  that  a  law  directing  the  taxation 
of  all  property  would  not,  for  that  reason, 
include  public  property,  or  any  of  the 
means,  appliances,  or  instruments  of  gor- 
emment;  that  municipal  bonds  or  contracts 
for  the  payment  of  money  was  an  exercise 
of  the  borrowing  power  and  the  use  of  the 
public  credit;  and  that  the  taxation  of 
such  bonds  in  the  hands  of  a  private  per- 
son was  a  taxation  of  the  public  credit,  and 
a  burden  on  the  borrowing  power.  Again, 
in  the  later  case  of  State  ex  rel.  Louisi- 
ana Improv.  Co.  v.  Board  of  Assessors,  111 
La.  982,  36  So.  91,  it  was  held  that  a  gen- 
eral law,  in  terms  directing  that  all  prop- 
erty be  taxed,  including  "bonds,"  "credits," 
did  not  include  public  property,  as  prop* 
erty  to  be  taxed,  nor  "public  securities," 
due  by  the  municipality  by  which  they  were 
issued;  nor  did  it  include  within  its  terms 
public  credits  of  the  municipality  by  which 
the  tax  was  demanded. 

In  Miller  v.  Wilson,  60  Ga.  605,  it  was 
said  that,  in  the  absence  of  explicit  lan- 
guage clearly  expressing  the  will  of  the 
legislature  to  tax  the  bonds  of  the  state,  the 
general  assembly  will  not  be  presumed  to 
have  passed  on  so  grave  a  question  of  pub- 
lic policy,  from  the  use  of  general  w^ords. 
especially  when  like  words  had  been  em- 
ployed in  former  acts,  and  the  executive 
department  has  never  construed  them  to 
embrace  state  bonds.  In  Penick  v.  Foster, 
129  Ga.  217,  12  L.R.A.(N.S.)  1159,  58  S.  E. 
773,  12  Ann.  Cas.  346,  after  declaring  that 
nothing  was  better  settled  than  that  se- 
curities issued  by  the  government  are  as 
much  the  instrumentalities  of  the  govern- 
ment as  other  means  adopted  by  it  to  per- 
form its  functions,  and  that  it  was  imma- 
terial whether  the  security  be  issued  by  the 
state,  or  by  a  county,  or  by  a  municipality, 
as  it  was  in  all  cases  an  instrumentality, 
issued  for  the  purpose  of  effectuating  those 
objects  for  which  government  exists,  the 
rule  was  announced  that  bonds  issued  by  a 
municipal  corporation,  as  evidence  of  a 
loan  made  to  it,  were  instrumentalities  of 
the  government  which  created  the  municipal 
corporation,   and  that  laws  providing  for 
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Uid  collection  of  taxes  will  not  be  so  con- 
strued as  to  authorize  the  collection  of  a 
tax  upon  such  instrumentalities  of  the  gov- 
ernment, unless  there  is  in  the  law  clear 
language  declaring  that  such  was  the  in- 
tention of  the  lawmaking  power.  Also  that 
the  word  "property,"  in  that  clause  of  the 
Constitution  of  the  state  of  Georgia  (art. 
7,  §  2,  f  1)  which  declares,  "all  taxation 
shall  be  uniform  upon  the  same  class  of 
subjects,  and  ad  valorem  on  all  property 
subject  to  be  taxed  within  the  territorial 
limits  of  the  authority  levying  the  tax," 
correctly  construed,  did  not  require  the  tax- 
ing of  public  property,  or  any  of  the  law- 
ful instrumentalities  of  government.  That 
there  was  not,  in  the  tax  law  of  that  state, 
any  terms  which  expressly  declared  that  the 
bonds  of  the  state,  or  its  various  political 
subdivisions,  were  subject  to  tax,  nor  any 
language  in  such  laws  which  clearly  indicat- 
ed that  it  was  the  intention  of  the  general 
assembly  to  subject  those  instrumentali- 
ties of  government  to  taxation,  either  by  the 
state  or  any  county  thereof. 

To  the  foregoing  authorities  we  may  add 
that  of  Mercantile  Nat.  Bank  v.  New  York, 
121  U.  8.  138,  30  L.  ed.  895,  7  Sup.  Ct.  Rep. 
826,  in  which  it  was  said :  "The  amount  of 
the  exemption  in  this  case  is  comparative- 
ly smaU,  looking  at  the  whole  amount  of 
personal  property  and  credits  which  arc 
the  subjects  of  taxation;  not  large  enough, 
we  think,  to  make  a  material  difference  in 
the  rate  assessed  upon  national  bank  shares; 
but,  independently  of  that  consideration,  we 
think  the  exemption  is  immaterial.  Bonds 
issued  by  the  state  of  New  York,  or  under 
its  authority  by  its  public  municipal  bodies, 
are  means  for  carrying  on  the  work  of  the 
government  and  are  not  taxable  even  by 
the  United  States,  and  it  is  not  a  part  of 
the  policy  of  the  government  which  issues 
them  to  subject  them  to  taxation  for  its 
own  purposes.  Such  securities  undoubtedly 
represent  moneyed  capital,  but  as  from  their 
nature  they  are  not  ordinarily  the  subjects 
of  taxation,  they  are  not  within  the  reason 
of  the  rule  established  by  Congress  for  the 
taxation  of  national  bank  shares." 

Keeping  in  mind  the  close  relation  that 
ever  exists  between  the  right  to  tax  and 
the  power  to  exempt  from  taxation,  the 
principle  upon  which  the  foregoing  cases 
rest  is  the  same  as  in  the  case  under  con- 
sideration. There  being  nothing  in  the 
Constitution  that  expressly  forbids  the  legis- 
lature to  exempt  the  bonded  indebtedness 
of  the  state  from  taxation,  the  consequence 
is  that  the  power  to  do  so  exists,  and  may 
be  called  into  action  at  the  legislative  will. 

The  power  of  the  legislature  to  exempt 
the  bonds  from  taxation  being,  we  think, 
clearly  established,  was  it  the  purpose  and 
intent  so  to  do?  The  language  of  the  stat- 
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ute  is  broad  and  comprehensive.  The  in- 
tention was  indubitable.  As  plainly  ex- 
pressed, the  bonds  were  made  nontaxable 
for  any  purpose.  Not  only  did  the  statute 
authorizing  the  issuance  of  the  bonds  pro- 
vide for  their  nonta.vability,  but  printed  in 
the  face  of  the  bonds  was  the  provision, 
''This  bond  is  nontaxable  under  the  laws 
of  the  state  of  Oklahoma."  And  to  which 
was  added  the  usual  certificate  of  the  at- 
torney general  and  ex  oflTicio  bond  commis- 
sioner of  the  state.  From  the  foregoing, 
as  well  as  from  the  subsequent  acts  of  the 
legislature,  there  is  no  room  to  doubt  that 
the  legislature  intended  to  exempt  the  bonds 
from  all  form  of  taxation,  on  any  account, 
or  for  any  purpose. 

Wliile  the  bonds  of  a  state,  held  by  the 
residents  of  the  state  by  which  they  are 
issued,  may  be  taxed  by  the  state  or  by  its 
lawful  authority,  such  may  not  be  done  if 
thore  be  a  valid  contract  with  the  holder 
exempting  them  from  taxation.  Dill.  Mun. 
Corp.  ^T[  1399,  1401;  Gray,  Limitations  of 
Taxing  Power,  H  10^9,  1051.  As  stated  by 
Cooley  on  Taxation,  pp.  355,  356:  "A  state 
sometimes  makes  the  bonds  or  other  evidences 
of  indebtedness  issued  bv  itself  nontaxable. 
When  this  is  done  before  the  indebtedness 
is  incurred,  a  contract  is  established  be- 
tween the  state  and  those  who  become  its 
creditors,  which  precludps  withdrawing  tho 
exemption." 

It  is  a  rule  well  supported  by  authority 
that  a  legislature  has  the  power,  when  not 
restricted  by  some  constitutional  provision, 
to  contract  with  a  corporation  for  its  im- 
munity from  taxation.  State  v.  Baltimore 
&  0.  R.  Co.  48  Md.  49;  Mobile  &  S.  H.  R. 
Co.  V.  Kennerly,  74  Ala.  566;  St.  Louis,  I. 
M.  A  S.  R.  Co.* v.  Berry,  41  Ark.  509;  Com. 
v.  Richmond  &  P.  R.  Co.  81  Va.  365. 

The  petition  of  the  bank  alleges,  and  the 
uncontradicted  evidence  shows,  that  the 
bank,  through  its  officers  and  directors,  and 
representing  its  stockholders,  purchased  the 
bonds  upon  the  advice  and  under  the  belief 
that  they  were  nontaxable;  and  that  such 
was  the  construction  placed  upon  the  law 
by  the  then  attorney  general,  governor,  state 
treasurer,  and  the  state  taxing  authorities. 
The  transaction  between  the  state  and  the 
purchasers  of  its  bonds  amounted  to  a  con- 
tract that  the  bonds  should  be  nontaxable. 
Humphrey  v.  Pegues,  16  Wall.  244, '21  L. 
ed.  326;  Pacific  R.  Co.  v.  Maguire,  20  Wall. 
36,  22  L.  ed.  282;  Murray  v.  Charleston,  9C 
U.  S.  432,  24  L.  ed.  760;  Gray,  Limitations 
of  Taxing  Power,  1I1[  998,  998a. 

It  has  been  said  that  a  compact  lies  at 
the  foundation  of  all  national  life;  that 
contracts  mark  the  progress  of  communitieB 
in  civilization  and  prosperity.  They  guard, 
as  far  as  possible,  against  the  fluctuations 
of  human  affiairs.    They  seek  to  give  stabil- 
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ity  to  the  present  and  certainty  to  the  fut- 
ure. They  gauge  the  confidence  of  man  in 
the  truthfulness  and  integrity  of  his  fellow- 
men.  They  are  springs  of  business,  trade, 
and  commerce.  Without  them  society  could 
not  go  on.  Spotless  faith  in  their  fulfil- 
ment honors  alike  communities  and  individ- 
uals. Where  this  is  wanting  in  the  body 
politic,  the  process  of  descent  has  begun, 
and  the  lower  plane  will  be  ^eedily  reached. 
To  the  extent  to  which  the  defect  exists 
among  individuals,  there  is  decay  and  de- 
generacy. As  are  the  integral  parts,  so  is 
the  aggregated  mass.  Under  the  monarchy 
or  aristocracy  order  may  be  upheld  and 
rights  enforced  by  the  strong  arm  of  power. 
But  a  republican  government  can  have  no 
foundation  other  than  the  virtue  of  its 
citizens.  When  that  is  largely  impaired, 
all  is  imperiled.  Trist  v.  Child  (Burke  v. 
Child),  21  Wall.  441,  22  L.  ed.  623;  Far- 
rington  v.  Tennessee,  95  U.  S.  879,  24  L. 
ed.  558;  1  Montesquieu,  Spirit  of  Laws,  17- 
25. 

By  the  statute  any  bank,  trust,  or  insur- 
ance company,  organized  under  the  laws  of 
this  state,  was  authorized  and  invited  to  in- 
vest its  capital  and  surplus  in  said  bonds. 
By  the  sale  of  the  bonds  the  state  was  ena- 
bled to  discharge  a  great  public  duty  in  the 
erection  and  furnishing  of  charitable  and 
penal  institutions  and  public  buildings 
of  the  state.  Inducements  in  the  way  of 
making  the  bonds  approved  collateral  as 
security  for  the  deposit  of  any  public  funds, 
and  for  the  investment  of  trust  funds,  were 
offered  investors;  and  the  good  faith  of  the 
state  was  solemnly  pledged  to  administer 
the  trust  created  by  the  terms  of  the  Ena- 
bling Act  and  the  Constitution  of  Oklahoma, 
to  apportion  and  dispose  of  all  lands  grant- 
ed to  the  state  for  charitable  and  penal  in- 
stitutions and  public  buildings,  as  the  legis- 
lature might  prescribe,  and  safely  keep  and 
preserve  the  proceeds  of  the  rental  and  sale 
thereof,  and  apply  the  same  to  the  payment 
of  the  bonds  authorized  by  the  statute,  and 
the  interest  thereon,  as  the  same  fell  duo 
at  maturitv,  and  to  use  such  funds  con- 
stituting  the  public  building  funds  for  no 
other  purpose  or  purposes. 

As  the  capital  and  surplus  of  a  national 
bank  cannot  be  taxed  by  a  state,  but  the 
shareholders,  both  resident  and  nonresident, 
may,  no  benefit  could  accrue  either  to  the 
bank  or  its  shareholders  if  deductions  on 
account  of  the  ownership  of  said  bonds  are 
not  allowed  the  latter.  This,  it  is  claimed 
by  the  attorney  general,  cannot  be  done,  on 
the  authority  of  Van  Allen  v.  Assessors 
(Churchill  v."  Utica)  3  Wall.  573,  18  L.  ed. 
229;  New  York  v.  Tax.  &  A.  Comrs.  4  Wall. 
244,  38  L.  ed.  344;  Tennessee  v.  Whit  worth, 
117  U.  S.  129,  29  L.  ed.  830,  6  Sup.  Ct.  Rep. 
645;  Home  Sav.  Bank  v.  Des  Moines,  205 
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U.  S.  503,  51  L.  ed.  901,  27  Sup.  Ct  Rep. 
671. 

But  the  question  decided  in  the  foregoing 
cases  is  not  decisive  of  that  at  hand.  Wi* 
are  concerned,  not  alone  in  the  power  of  the 
state  to  tax  the  shareholder,  or  his  right  to 
exemptions  on  account  of  ownership  by  the 
bank  of  nontaxable  government  bonds,  but 
in  a  proper  application  of  the  local  statute, 
making  certain  of  the  bonds  of  the  state  non- 
taxable for  any  purpose,  and  the  rights  of 
the  shareholders  in  a  national  bank,  aris- 
ing out  of  a  contract  between  the  state  and 
the  officers  and  directors  of  the  bank  in  the 
purchase  of  its  bonds.  It  is  not,  as  already 
seen,  a  question  of  power  in  the  legislature, 
but  of  the  rights  of  the  shareholders  spring- 
ing out  of  the  purchase  of  the  bonds  under 
tlTe  circumstances  appearing  from  the  rec- 
ord, and  of  which  we  may  take  notice.  It 
is  said  in  Qray  on  Limitationa  of  Taxing 
Power,  \  997,  that  the  cases  where  a  state 
has  made  a  direct  contract  for  exemption 
or  commutation  of  taxes,  not  contained  in 
the  corporate  charter,  are  few  compared  to 
the  number  of  those  where  corporate  chart- 
ers have  contained  the  corporate  contract. 
Among  the  former  class  is  Pacific  R.  Co.  v. 
Maguire,  20  Wall.  36,  22  L.  ed.  282,  where 
it  seems  that  the  state  of  Missouri,  which 
had  previously  chartered  the  Pacific  Rail- 
road Company,  granted  to  it  by  legislative 
act  certain  lands  owned  by  the  state,  and 
provided  for  the  issuance  of  bonds  for  which 
the  state  had  a  lien  on  the  road.  The  land'^ 
and  the  proceeds  of  the  bonds  were  to  be 
used  in  the  construction  of  a  new  branch 
road,  and  the  railroad  was  to  pay  the  prin- 
cipal and  interest  of  the  bonds,  and  to  se- 
cure subscriptions  to  them.  The  act  also 
provided  for  an  acceptance  by  the  company 
of  the  grant,  and  contained  an  exemption 
from  taxation  until  the  road  should  be  com- 
pleted, in  operation,  and  should  declare  a 
dividend.  The  company  accepted  the  act. 
Both  the  state  and  the  road  defaulted  in  the 
interest  on  the  bonds,  and  after  a  device  in 
the  nature  of  a  legislative  receivership  had 
been  tried,  the  state  levied  a  "tax,"  and  the 
proceeds  of  which  it  enacted  should  be  de- 
voted to  the  payment  of  the  bonds  and  the 
interest,  which  were  the  common  obligationR 
of  the  state  and  the  company.  The  stipula- 
ted event  had  not  occurred,  upon  which  tlie 
property  of  the  company  should  become  tax- 
able. It  was  held  that  the  circumstances 
constituted  a  contract  between  the  state 
and  the  company,  and  the  tax  was  void. 

In  New  Jersey  v.  Yard,  95  U.  S.  104,  24 
L.  ed.  352,  the  language  of  the  act,  which 
it  was  held  constituted  a  contract  between 
the  railroad  company  and  the  state,  in  rc- 
R])ect  to  its  taxation,  provided:  "Whicli 
tax  (one  half  of  1  per  cent)  shall  be  in 
lieu  and  satisfaction  of  all  other  taxation 


BE  ASSESSMENT  OF  FIRST  NAT.  BANK. 


803 


or  imposition  whatsoever  by  or  under  the 
authority  of  this  state,  or  any  law  thereof." 

And  it  was  said,  in  denying  the  right  of 
the  state  to  levy  a  further  tax:  "Is  there 
here  to  be  implied  'except  such  laws  as  may 
hereinafter  be  enacted?'  Such  a  provision 
would  be  to  nullify  the  whole  contract.  How 
could  the  tax  be  in  lieu  and  satisfaction  of 
all  other  taxation,  if  other  taxes  might  be 
imposed  next  day?  Or  how  can  it  be  said 
to  be  in  satisfaction  of  all  taxes  whatsoever 
under  authority  of  the  state,  if  the  state 
could  immediately  impose  another  and  more 
burdensome  tax?" 

Full  force  was  given  by  the  court  to  the 
doctrine  that  when  it  is  asserted  that  a  state 
has  bargained  away  her  right  of  taxation* 
in  a  given  case.  The  contract  must  be 
clear  and  cannot  be  made  out  by  dubious 
implications.  And  it  was  said  that  of  the 
existence  of  a  contract,  there  was  no  doubt. 
That  its  meaning  and  terms  were  clear 
enough,  and,  taken  alone,  constituted  a  con- 
tract which  would  be  protected  by  the  Con- 
stitution of  the  United  States. 

In  Murray,  v.  Charleston,  96  U.  S.  432, 
24  L.  ed.  760,  it  was  held  that  a  municipal- 
ity of  a  state  could  not  by  its  ordinances, 
under  the  guise  of  taxation,  relieve  itself 
from  performing  to  the  letter  all  that  it 
expressly  promised  to  its  creditors.  It 
was  argued  on  behalf  of  the  defendant  that 
the  state  of  South  Carolina  and  the  city 
council  of  Charleston  possessed  the  power 
of  taxation  when  the  contracts  were  made; 
that  by  the  contracts  the  city  did  not  sur- 
render this  power;  that,  therefore,  the  con- 
tracts were  subject  to  its  possible  exercise, 
and  that  the  city  ordinances  were  only  an 
exertion  of  it.  It  was  said  that  the  power 
of  »  state  to  impose  taxes  upon  subjects 
within  its  jurisdiction  was  unlimited  (with 
some  few  exceptions),  and  that  it  extend- 
ed to  everything  that  exists  by  its  authority, 
or  is  introduced  by  its  permission.  Hence 
it  was  to  be  inferred  that  the  contracts 
with  the  city  of  Charleston  were  made  with 
reference  to  this  power,  and  in  subordina- 
tion to  it.  All  this,  it  was  said  by  the 
court,  may  be  admitted,  but  that  it  did 
not  meet  the  case  of  the  defendant.  That 
the  court  did  not  question  the  existence  of 
a  state  power  to  levy  taxes,  as  claimed, 
nor  the  subordination  of  contract  to  it,  so 
far  as  unrestrained  by  constitutional  limita- 
tion. But  the  power  was  not  without  lim- 
its, and  one  of  its  limitations  was  found 
in  the  clause  of  the  Federal  Constitution, 
that  no  state  shall  pass  a  law  impairing 
the  obligation  of  contracts.  The  opinion 
in  part  reads:  "A  change  of  the  expressed 
stipulations  of  a  contract,  or  a  relief  of  a 
debtor  from  strict  and  literal  compliance 
with  its  requirements,  can  no  more  be  ef- 
fected by  an  exertion  of  the  taxing  power 
L.RJk.l017B. 


than  it  can  be  by  the  exertion  of  any  other 
power  of  a  state  legislature.  The  consti- 
tutional provision  against  impairing  con- 
tract obligations  is  a  limitation  upon  the 
taxing  power,  as  well  as  upon  all  legisla- 
tion, whatever  form  it  may  assume.  Indeed, 
attempted  state  taxation  is  the  mode  most 
frequently  adopted  to  affect  contracts  con- 
trary to  the  constitutional  inhibition." 

Proceeding  further,  the  court  said :  "What, 
then,  is  meant  by  the  doctrine  that  con- 
tracts are  made  with  reference  to  the  tax- 
ing power  resident  in  the  states  and  in  sub- 
ordination to  it?  Is  it  meant  that  when  a 
person  lends  money  to  a  state,  or  to  a  mu- 
nicipal division  of  the  state  having  the 
power  of  taxation,  there  is  in  the  contract  a 
tacit  reservation  of  a  right  in  the  debtor 
to  raise  contributions  out  of  the  money 
promised  to  be  paid,  before  payment?  That 
cannot  be,  because  if  it  could,  the  contract 
(in  the  language  of  Alexander  Hamilton) 
would  'involve  two  contradictory  things: 
An  obligation  to  do,  and  a  right  not  to  do; 
an  obligation  to  pay  a  certain  sum,  and  a 
right  to  retain  it  in  the  shape  of  a  tax.  It 
is  against  the  rules,  both  of  law  and  of 
reason,  to  admit  by  implication  in  the  con- 
struction of  a  contract  a  principle  which 
goes  in  destruction  of  it.' " 

A  review  of  a  number  of  eases  where  the 
contract  for  exemption  of  taxes  is  found 
in  the  corporate  charters  may  properly  be 
considered  in  this  connection.  The  case  at 
hand  is  not  unlike,  in  some  of  its  material 
aspects,  that  involved  in  Gordon  v.  Appeal 
Tax  Ct.  3  How.  133,  11  L.  ed.  529.  The  in- 
quiry raised  in  that  case,  by  the  agreed 
statement  of  facts  was:  Did  the  Act  of 
Maryland  of  1841,  chap.  23,  so  far  as  it  im- 
posed a  tax  upon  shares  of  stock  held  by 
stockholders  in  the  Union  Bank  of  Mary- 
land, and  other  banks  mentioned  in  the 
statement,  impair  the  obligation  of  a  con- 
tract? The  banks  were  classified  in  the 
statement  as  old  and  new  banks.  The  old 
were  those  which  were  chartered  previous 
to  the  year  1821 ;  the  new,  those  which  were 
chartered  after  the  year  1830.  Their  ex- 
emption from  the  tax  imposed  by  the  Act 
of  1841  was  claimed  under  the  Acts  of 
Maryland  of  1821,  chap.  131,  and  that  of 
March,  1835,  chap.  274,  called  the  Act  of 
the  Session  of  1834.  In  the  opinion  it  is 
said:  "Has  such  an  exemption  been  given 
to  the  old  banks?  The  language  of  the  11th 
section  of  the  act  of  1821  is:  'And  be  it 
enacted,  that,  upon  any  of  the  aforesaid 
banks  accepting  and  complying  with  the 
terms  and  conditions  of  this  act,  the  faith 
of  the  state  is  hereby  pledged  not  to  impose 
any  further  tax  or  burden  upon  them  dur- 
ing the  continuance  of  their  charters  under 
this  act.'     This  is  the  language  of  grave 
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deliberation,  pledging  the  faith  of  the  state 
for  some  purpose, — ^some  effectual  purpose. 
Was  that  purpose  the  protection  of  the 
banks  from  what  that  legislature  and  suc- 
ceeding legislatures  could  not  do,  if  the 
banks  accepted  the  act,  or  from  what  they 
might  do,  in  the  exercise  of  the  taxing  pow- 
er? The  terms  and  conditions  of  the  act 
were,  that  the  banks  should  construct  the 
road  and  pay  annually  a  designated  charge 
upon  their  capital  stocks,  as  the  price  for 
the  prolongation  of  their  franchise  of  bank- 
ing. The  power  of  the  state  to  lay  any 
fui*ther  tax  upon  the  franchise  was  ex- 
liausted.  That  is  the  contract  between  the 
state  and  the  banks.  .  .  .  Having  de- 
termined that  the  clause  in  question  was 
not  meant  as  a  pledge  against  further  taxa- 
tion upon  the  franchises  of  the  banks,  but 
tliat  it  was  a  pledge  against  additional 
taxation,  what  is  the  extent  of  exemption 
given  by  it,  or  to  what  does  it  apply  t 
Does  it  exempt  the  respective  capital  stodks 
of  the  banks,  as  an  aggregate,  and  the  stock- 
holders from  being  taxed  as  persons  on  ac- 
count of  their  stock  ?  We  think  it  does  both. 
The  aggregate  could  not  be  taxed,  without 
its  having  the  same  effect  upon  the  parts 
that  a  tax  upon  the  parts  would  have  upon 
the  whole.  Besides,  the  legislature,  in  pro- 
posing the  terms  and  conditions  of  the  act, 
use  the  word  'banks'  with  reference  to  the 
consent  or  acceptance  of  the  act  being  given 
by  the  stockholders,  according  to  a  funda- 
mental article  of  their  charters.  .  .  . 
True  it  is,  when  accepted  and  recognized,  it 
became  a  contract  with  the  banks.  But  its 
becoming  a  contract  witli  the  banks  deter- 
mines of  itself  nothing.  We  must  look  in 
what  character,  or  by  whose  assent  it  was 
to  become  a  contract  with  the  state,  to 
ascertain  the  intention  of  the  legislature  in 
making  the  pledge,  'that  upon  any  of  the 
aforesaid  banks  accepting  of  and  complying 
with  the  terms  and  conditions  of  this  act, 
the  faith  of  the  state  is  hereby  pledged  not 
to  impose  any  further  tax  or  burden  upon 
them  during  the  continuance  of  their  char- 
ters under  this  act.' " 

It  was  further  said  that  the  legislatures 
of  1813  and  1821  were  anxious  to  have  a 
certain  highway  constructed,  which  they 
tliought  the  convenience  and  intercourse  of 
the  citizens  of  Maryland  required;  and  they 
were  also  anxious  to  raise  an  adequate 
school  fund  for  every  county  in  the  state. 
Tliey  determined  that  both  should  be  ac- 
complished by  incorporating  certain  banks, 
with  the  obligation  upon  them  to  make  the 
roads,  and  to  make  all  the  banks  in  the 
state  pay  an  annual  tax  upon  their  capital 
as  a  condition  upon  which  their  charters 
were  to  be  extended.  Referring  to  the  Acts 
of  1813  and  1821,  the  court  observed:  "In 
L.R.A.1917B. 


whatever  way  we  examine  the  Acts  of  1813 
and  1821,  we  are  of  opinion  that  it  ap- 
pears from  the  11th  sections  in  those  acts, 
to  have  been  the  intention  of  the  legisla- 
tures which  passed  them,  to  exempt  the 
stockholders  from  taxation  as  persons  on 
account  of  the  stock  which  they  owned  in 
the  banks.  This  exemption,  however,  is 
limited  to  the  old  banks  in  Baltimore  which 
were  chartered  before  1821,  during  the  con- 
tinuance of  their  charter  under  the  Act  of 
1821.  It  is  founded  upon  the  11th  section 
of  that  act,  and  it  is  our  opinion  that  the 
Act  of  1841,  chap.  23,  in  so  far  as  it  im- 
poses a  tax  upon  the  stockholders  in  those 
banks,  on  account  of  their  stock,  does  im- 
pair the  obligations  of  a  contract,  and  is 
void  by  the  10th  section  of  the  first  article 
of  the  Constitution  of  the  United  States." 
In  Piqua  State  Bank  v.  Knoop,  16  How. 
369,  14  L.  ed.  977,  quoting  from  the  opinion 
of  the  court  in  State  ex  rel.  Prosecuting 
Atty.  V.  Commercial  Bank,  10  Ohio,  535,  !Mr. 
Justice  McLean  said :  "The  supreme  court  of 
Ohio  say,  we  take  it  to  be  well  settled  that 
the  charter  of  a  private  corporation  is  in  the 
nature  of  a  contract  between  the  state  and 
the  corporation.  Had  there  ever  been  any 
doubts  upon  this  subject,  those  doubts  must 
have  been  removed  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  in  the 
case  of  Woodward  v.  Dartmouth  College. 
And  the  court  remark,  'The  general  assem- 
bly say  to  such  persons  as  may  take  the 
stock,  you  may  enjoy  the  priyileges  of  bank- 
ing, if  you  will  consent  to  pay  to  the  state 
of  Ohio,  for  this  privilege,  4  per  cent  on 
your  dividends,  as  they  shall  from  time  to 
time  be  made.  The  charter  is  accepted,  the 
stock  is  subscribed,  and  the  corporation 
pays,  or  is  willing  to  pay,  the  consideration 
stipulated;  to  wit,  the  4  per  cent*'  And 
the  court  say,  'Here  is  a  contract,  specific 
in  its  terms,  and  easr  to  be  understood.' 
'A  contract  between  the  state  and  individ- 
uals is  as  obligatory  as  any  other  con- 
tract. Until  a  state  is  lost  to  all  sense  of 
justice  and  propriety,  she  will  scrupulously 
abide  by  her  contracts,  more  scrupulously 
than  she  will  exact  their  fulfilment  bv  the 
opposite  contracting  party.'  This  opinion 
commends  itself  to  the  judgment,  both  ^n 
account  of  its  sound  constitutional  views 
and  its  elevated  morality.  .  .  .  That 
decision  was  calculated  to  give  confidence 
to  those  who  were  desirous  to  make  invest- 
ments in  banking  operations,  or  otherwise, 
in  the  state  of  Ohio." 
Again,  in  the  course  of  the  opinion,  it  is 
said:  "A  state,  in  granting  privileges  to 
a  bank,  with  a  view  of  affording  a  sound 
currency,  or  of  advancing  any  policy  con- 
nected with  the  public  interest,  exercises  its 
sovereignty,  and  for   a   public  purpose,  «f 
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which  it  is  the  exclusive  judge.  Under  such 
circumstances,  a  contract  made  for  a  speeifiG 
tax,  as  in  the  case  before  us,  is  binding. 
This  tax  continues,  although  all  other  banks 
should  be  exempted  from  taxation.  Having 
the  power  to  make  the  contract,  and  rights 
becoming  vested  under  it,  it  can  no  more 
be  disregarded  nor  set  aside  by  a  subsequent 
legislature  than  a  grant  lor  land.  This  act, 
so  iar  from  parting  with  any  portion  of  the 
sovereignty,  is  an  exercise  of  it.  Can  any- 
one deny  this  power  to  the  legislature?  Has 
it  not  a  right  to. select  the  objects  of  taxa- 
tion and  determine  the  amount?  To  deny 
either  of  these  is  to  take  away  state  sov- 
ereignty." 

In  Jefferson  Branch  Bank  v.  Skelly,  1 
Black,  436,  17  L.  ed.  173,  the  rule  was  an- 
nounced that  state  legislatures,  unless 
prohibited  by  state  C!onetitutions,  may  con- 
tract by  legislation  to  release  from  taxa- 
tion a  particular  thing,  corporation,  or  per- 
son. 

In  Farrington  ▼.  Tennessee,  05  U.  S.  679, 
24  L.  ed.  558,  it  was  said  that  the  charter 
of  a  bank  which  declares,  "that  the  bank 
shall  pay  to  the  state  an  annual  tax  of  one 
half  of  1  per  cent  on  each  share  of  capital 
stock  subscribed,  which  shall  be  in  lieu  of 
all  other  taxes,"  is  a  contract  between  the 
Ktate  and  the  bank,  and  any  other  tax  than 
that  therein  specified  is  expressly  forbidden* 
Many  authorities  are  cited  or  reviewed  in 
the  opinion  of  the  court,  and  the  doctrine 
announced  in  Gordon  v.  Appeal  Tax  Ct.  is 
reaffirmed.  After  referring  to  the  power 
of  the  legislature  granting  the  charter,  the 
opinion  reads:  "There  is  no  question  before 
us  as  to  the  tax  imposed  on  the  shares  by 
the  charter.  But  the  state  has  by  her  reve- 
nue law  imposed  another  and  an  additi(mal 
tax  on  these  same  shares.  This  is  one  of 
those  'other  taxes'  which  it  had  stipulated 
to  forgo.  The  identity  of  the  thing  doubly 
taxed  is  not  affected  by  the  fact  that  in  one 
ease  the  tax  is  to  be  paid  vicariously  by  the 
bank,  and  in  the  other  by  the  owner  of 
the  share  himself.  The  thing  thus  taxed  is 
still  the  same,  and  the  second  tax  is  ex- 
pressly forbidden  by  the  contract  of  the 
parties.  Alter  the  most  careful  considera- 
tion, wa  ean  come  to  no  other  conclusion. 
Such,  we  think,  must  have  been  the  under 
standing  and  intent  ol  the  parties  when  the 
charter  was  granted  and  the  bank  organ- 
ized. Any  other  view  would  ignore  the 
covenant  that  the  tax  specified  should  be 
'in  lieu  of  all  other  taxes.'  It  would  blot 
those  terms  from  the  context,  and  construe 
it  as  il  they  were  not  a  part  of  it." 

In  Tennessee  v.  Whitworth,  117  U.  S.  120, 
29  L.  ed.  830,  6  Sup.  Gt.  Rep.  645,  the  char- 
ter exemption  from  taxation  of  the  capital 
stock  ol  the  Kashville,  Chattanooga,  A,  St. 
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Lb  R.  Co.  was  held  to  apply  to  its  shares 
of  stock  in  the  hands  of  individual  stock- 
holders. In  the  course  of  the  opinion  it 
was  announced  that,  in  construing  statutes 
which  were  binding  on  states  as  contracts, 
the  words  employed  are,  if  possible,  to  be 
given  the  same  meaning  they  had  in  the 
minds  of  the  parties  to  the  contract  when 
the  statute  was  enacted.  In  that  respect, 
it  was  said,  there  is  no  difference  between 
a  contract  of  a  state  and  a  contract  of  a 
natural  person.  That  if  the  words  employed 
are  capable  of  more  than  one  meaning,  that 
meaning  is  to  be  given  them  which,  taking 
the  whole  statute  together,  it  is  apparent 
the  parties  intended  they  should  have.  In 
conclusion,  it  was  said:  "The  charter  ex- 
empted the  stock  from  taxation  clearly  be- 
cause the  property  which  represented  the 
stock  had  been  put  in  its  place  as  a  taxable 
thing.  The  exemption  is  of  the  thing  called 
the  'capital  stock'  divided  into  shares.  As 
the  whole  thing  is  exempt,  so  must  neces- 
sarily be  its  several  parts  or  shares." 

In  Powders  v.  Detroit,  G.  H.  ft  M.  R.  Co. 
201  U.  S.  543,  50  L.  ed.  860,  26  Sup.  Ct. 
Rep.  556,  it  was  held  that  a  contract  be- 
tween a  state  and  a  railway  company  which 
prevented  the  subjection  of  the  property  of 
the  company  to  any  other  than  the  tax  pre- 
scribed in  Michigan  Laws  1855,  p.  305,  §  9, 
was  created  by  the  provisions  of  that  sec- 
tion, that  the  company  shall  pay  an  annual 
tax  of  1  per  cent  of  the  capital  stock  of 
said  company,  paid  in,  which  tax  should 
be  in  lieu  of  all  other  taxes  except  for  penal- 
ties imposed  on  said  company,  and  i^ould 
be  estinuited  upon  its  last  annual  report,  the 
statute  being  a  special  one,  having  referenci' 
only  to  the  company  in  question,  which  form- 
ally accepted  the  taxation  provision,  and 
made  large  expenditures,  and  completed  an 
unfinished  railroad,  to  induce  which  was 
the  motive  of  the  enactment. 

In  Penrose  v.  Chaff raix,  106  La.  250,  30 
So.   718,  it   appears  that  when  the  legis- 
lature of  Louisiana  in  1833  (Laws  1833,  p. 
172)   exempted  the  capital  of  the  Citizens* 
Bank  of  Louisiana  from  taxation,  it  meant, 
according  to  the  opinion,  to  include  in  the 
exemption  that  which  represented  the  capi- 
tal,— ^the  shares  in  the  hands  of  those  who 
had  subscribed  to  the  capital  stock.     And 
it  was  said  that  where  there  is  an  exempt- 
ing clause  in  the  charter,  the  question  is  one 
of   the   legislative   intent  as  to  the   scope 
and  extent  of  the  exemption,  rather  than  one 
of   the   legislative   power.     The   act   incor- 
porating the  bank,  in  consideration  of  cer- 
tain  benefits  therein   stipulated   the   state, 
declared  the  corporation  exem|>t  from  taxa- 
tion.    The  30th   section   thereof    provided: 
"The  said  corporation  shall,  during  ita  ex- 
istence,  be  exempt  in  its  capital  and  prop- 


306 


OKLAHOMA  SUPREME  COURT. 


erty,  .  .  .  from  all  taxes  to  the  state, 
or  to  any  parish  or  corporation  created  by 
the  law  of  this  state." 

A  subsequent  act  passed  in  1836  (Laws 
1836,  p.  16)  greatly  enlarged  the  scope  of 
the  bank's  purpose  and  the  extent  of  its 
power.  It  pledged  the  faith  of  the  state 
as  security  for  a  sum  aa  large  as  $12,000,- 
000,  and  bonds  of  the  state,  predicated  upon 
this  pledged  faith,  to  the  extent  of  $7,000,- 
000,  were  issued,  and  by  means  thereof  the 
capital  needed  for  the  enlarged  purpose  of 
the  bank  was  secured.  There  was  an  exemp- 
tion of  the  bank  from  taxation,  superseding 
the  previous  exemption,  in  these  words: 
"And  the  capital  of  said  bank  shall  be  ex- 
empt from  any  tax  laid  by  the  state,  or  by 
any  parish  or  body  politic  under  the  au- 
thority of  the  state  during  the  continuance 
of  its  charter." 

Construing  the  exemption  feature  of  the 
statute,  it  was  observed:  "When  the  legis- 
lature exempted  the  capital  of  the  bank 
from  taxation,  it  meant  to  include  in  the 
exemption  that  which  represented  the  capi- 
tal, which  was  the  tangible  evidence  of  the 
capital, — the  shares  in  the  hands  of  those 
who  had  subscribed  to  the  fund  which  went 
to  make  up  the  capital.  That  was  the  usual 
meaning,  the  ordinary  significance,  of  the 
terras  employed.  It  was  so  taken  and  un- 
derstood at  the  time  and  long  subsequent 
thereto,  as  is  shown  by  the  fact  that,  down 
to  the  present  time,  neither  the  capital  of 
the  bank  nor  the  shares  of  its  capital  stock 
have  ever  been  amenable  to  taxation." 

It  was  further  said,  discussing  the  subse- 
quent eifort  to  tax  the  shares:  "What,  in- 
vite private  subscriptions  to  a  fund  designed 
to  form  in  part  the  capital  of  a  bank  which 
is  to  become  an  instrument  of  the  state, 
formally  exempt  this  capital  from  taxation, 
and  yet  latently  reserve  the  right,  secretly 
entertain  the  intention,  of  some  day  tax- 
ing the  certificates  which  show  that  A,  B, 
C,  D,  and  others  had  supplied  the  money 
which  constituted  the  capital!  To  so  hold 
would  be  to  impugn  the  justice,  fairness 
and  good  faith  of  the  legislature  which  en- 
acted, and  the  executive  who  approved,  the 
act.  It  is  a  question  of  intention,  and  we 
cannot  hold  that  the  lawmakers  of  that 
early  period  meant  to  ensnare  the  then  sub- 
scribers to  the  capital  stock  by  exempting 
the  capital  itself,  yet  reserving  the  right  to 
succeeding  generations  to  tax  the  shares 
representing  that  capital  in  the  hands  of  the 
heirs  and  assigns  of  those  who  subscribed." 

It  was  said  that  the  subscribers  dealt  with 
the  bank  upon  the  public  faith  of  the  statu, 
as  declared  in  its  statute;  that  the  exemp- 
tion was  granted  for  a  consideration,  and 
formed  a  contract  between  the  state  and 
the  corporation.  Citing  Gordon  ▼.  Appeal 
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Tax  Ct.  3  How.  133,  11  L.  ed.  529,  it  was 
said  that  the  contract  with  the  bank  was  a 
contract  with  the  stockholders  of  the  bank. 
Further,  in  this  respect,  the  opinion  reads: 
"It  can  hardly  be  doubted  that  if  the  origi- 
nal subscribers  to  the  capital  stock  had 
been  informed  the  offer  of  the  state  to  ex- 
empt the  capital  was  not  intended  to  ex- 
empt the  shares  in  their  hands,  the  con- 
sequence would  have  been  they  would  not, 
in  many  instances,  have  subscribed  to  the 
stock.  There  would  have  been  no  sufficient 
inducement  for  them  to  do  so,  on  that 
score.  Whether  the  tax  came  out  of  their 
pockets  directly,  or  whether  it  came  out 
of  the  bank,  to  be  deducted  from  their  divi- 
dends, or  to  affect  the  value  of  their  shares, 
there  was  not  to  them  the  shadow  of  a  dif- 
ference." 

In  conclusion,  it  was  noted  that  when  the 
state  contracts,  it  places  itself  on  an  equal- 
ity with  other  contracting  parties,  and 
thus  becomes  liable  to  the  application  of  the 
rule  of  contra  proferentem. 

In  Richardson  v.  St.  Albans,  72  Vt.  1, 
47  Atl.  100,  it  was  held  that  under  the 
Vermont  Statutes,  §  365,  providing  that 
certain  manufacturing  establishments,  and 
all  capital  and  personal  property  used  in 
their  business,  may  be  exempt  from  taxation 
for  a  term  of  years,  if  the  town  so  votes; 
and  §  411  of  the  statutes,  declaring  that  in 
determining  the  list  of  a  taxpayer,  the 
amount  of  his  stocks  and  bonds  which  were 
exempt  from  taxation  should  be  deducted 
from  the  appraised  value  of  his  personal 
estate — ^where  the  stock  of  a  manufacturing 
corporation  had  been  exempted  from  taxa- 
tion by  vote  of  the  city  in  which  it  was 
located,  its  shares  of  stock  in  th«  hands  of 
the  shareholders  were  exempt. 

In  State  v.  Baltimore  &  O.  R.  Co.  48  Md. 
49,  73,  74,  the  Baltimore  A  Ohio  Railroad 
Company,  incorporated  in  1826  (being  the 
first  railroad  ever  chartered  in  this  countrv 

« 

for  the  transportation  of  freight  and  pas- 
sengers), proposed  to  construct  a  railroad 
from  Baltimore  to  the  Ohio  river,  a  distance 
of  379  miles,  involving  in  its  construction 
an  expenditure  of  an  enormous  sum  of 
money,  and  was  therefore  justly  considered 
not  only  as  a  gigantic,  but,  in  a  pecuniary 
sense,  a  hazardous,  enterprise.  Under  these 
circumstances  the  legislature  was  willing 
to  confer  on  it  every  privil^e  and  im- 
munity which  could  be  reasonably  required, 
and  which  would  tend  to  the  completion  of 
the  road.  In  the  charter  it  was  provided: 
"And  the  shares  of  the  capital  stock  of 
the  said  company  .  .  .  shall  be  ex- 
empt from  the  imposition  of  any  tax  or 
burthen." 

It  was  said  by  the  oourt>  in  construing 
the  exemption  provision:    "As  used  in  this 
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connection,  we  understand  the  legislature  to 
mean  that  the  shares  of  stock,  representing 
the  property  and  profits  of  the  company, 
shall  be  exempt  from  the  imposition  of  any 
tax  or  burthen.  The  legislature,  beyond  all 
question,  intended  to  confer  a  substantial 
benefit  on  the  company,  and  thereby  to  in- 
duce capitalists  and  others  to  invest  their 
means  in  the  construction  of  a  road  which 
everyone  deemed  of  so  much  importance  to 
the  state.  And  to  say  they  meant  to  ex- 
empt the  shares  only,  and  to  reserve  the 
right  to  tax  the  property  and  franchises,  is 
a  construction  that  would  render  the  privi- 
lege thus  granted  of  no  practical  benefit  to 
the  appellee." 

And  it  was  held  that  the  exemption  from 
taxation,  granted  in  the  charter  of  the  com- 
pany, was  a  contract  between  the  state  and 
the  corporators,  within  the  protection  of 
the  Constitution  of  the  United  States,  and 
therefore  beyond  the  power  of  a  subsequent 
legislature  to  repeal  or  in  any  manner  im- 
pair. 

In  Com.  v.  Richmond  ft  P.  R.  Oo.  81  Va. 
355,  the  charter  of  the  Richmond  &  Peters- 
burg Railroad  Company  provided  that  "all 
machines,  wagons,  vehicles  and  carriages 
purchased  .  .  .  with  the  funds  of  the 
company,  and  all  other  works  constructed 
under  the  authority  of  this  act,''  of  the 
legislature,  "and  all  profits  which  shall  ac- 
cr\ie  from  the  same,  shall  be  vested  in  the 
respective  shareholders  of  the  company  for- 
ever, in  proportion  to  their  respective 
shares;  and  the  same  shall  be  deemed  per- 
sonal estate,  and  shall  be  exempt  from  any 
public  charge  or  tax  whatsoever.'' 

And  it  was  held  that  all  the  property  and 
profits  of  the  company,  and  also  all  the 
shares  of  the  respective  shareholders,  were 
exempt  from  taxation,  whether  state,  coun- 
ty, or  municipal. 

Where  the  tax  is  in  fact  laid  upon  the 
franchise  of  a  corporation,  although  meas- 
ured by  the  amount  of  its  capital  stock,  the 
manner  in  which  the  capital  is  invested  is 
not  material.  But  if  the  tax  is  really  upon 
the  property  or  assets  of  the  corporation, 
as  represented  by  its  capital,  allowance 
must  be  made  for  such  portion  of  the  capi- 
tal as  is  invested  in  nontaxable  property. 
Xew  York  Tax  Cases  (New  York  ex  rel.  Bank 
of  Commonwealth  v.  Tax  &  A.  Comrs.)  2 
Wall.  200,  17  L.  ed.  793;  German- American 
Sav.  Bank  v.  Burlington,  54  Iowa,  609,  7 
N.  W.  105;  State  ex  rel.  Davia  v.  Rogers, 
79  Mo.  283;  Whitney  v.  Madison,  23  Ind. 
331;  Newark  City  Bank  v.  Fourth  Ward 
Assessor,  30  N.  J.  L.  13,  28;  New  Orleans 
V.  New  Orleans  Canal  k  Bkg.  Co.  29  La. 
Ann.  851;  27  Cyc.  820. 

In  the  present  cafle,  of  the  invested  capi- 
tal of  the  bank,  including  surplus  fund  and 
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undivided  profits,  $180,000  was  invested  in 
nontaxable  state  bonds.  This  money,  the 
proceeds  arising  from  the  sale  of  said  bonds, 
had  been  paid  into  the  state  treasury  to  the 
credit  of  the  state  building  fund.  Had  the 
purchase  been  made  by  a  private  individual, 
it  is  obvious  that  the  tax  would  not  lie. 
In  such  case  the  state  would  in  effect  be 
levying  a  tax  upon  the  bonds.  The  pur- 
chaser, having  parted  with  his  money,  could 
not  be  taxed  thereon;  not  until  the  redemp- 
tion of  the  bonds  by  the  state  and  the  money 
paid  on  account  thereof  was  again  in  his 
hands.  There  being  a  contract  between  the 
state  and  the  officers  of  the  bank,  acting 
both  on  account  of  the  bank  and  in  behalf 
of  tlie  shareholders,  and  the  statute  making 
the  bonds  nontaxable  for  any  purpose,  ef- 
fect cannot  be  given  the  promised  immunity, 
and  upon  which  the  bank  acted,  unless  by 
allowing  shareholders  the  right  to  deduct 
from  the  value  of  their  shares  that  propor- 
tion of  the  value  invested  in  nontaxable 
state  bonds.  Not  to  do  so  would  be  to  fail 
to  give  to  the  statute  making  the  bonds  non- 
taxable all  practical  value  and  effect,  and 
make  the  exemption  from  taxation  of  the 
bonds  held  by  national  banks  as  invest- 
ments of  capital  wholly  unreal  and  illusory. 
Pledging  the  faith  of  the  state,  we  have 
seen,  is  an  act  evidencing  "grave  delibera- 
tion," intended  to  accomplish  some  "ef- 
fectual purpose."  An  end  not  intended,  but, 
on  the  other  hand,  forbidden,  would  result 
if  the  shares  are  taxed  without  a  propor- 
tionate reduction  in  value  on  account  of  the 
bank's  investment  in  the  bonds.  That  the 
bonds  are  not  taxed  eo  nomine  cannot  affect 
the  rule.  The  consequence  would  be  the 
same  in  either  case. 

It  is  as  essential  that  the  public  faith 
should  be  preserved  as  that  individual 
grants  and  contracts  should  be  maintaincvi 
and  enforced.  A  state  must  always  pre- 
serve unsullied  its  good  faith  whenever  it 
has  been  pledged,  and  its  officers  should 
never,  by  any  nice  refinement,  open  a  way 
by  which  it  may  be  violated.  Those  of  our 
citizens,  who,  at  the  state's  invitation,  pur- 
chased the  state  building  bonds,  and  thereby 
enabled  the  state,  at  a  time  when,  accord- 
ing to  the  evidence,  there  was  little  or  no 
market  for  its  obligations  at  par,  to  dis- 
charge its  public  functions  by  furnishing 
shelter* and  comfort  to  its  unfortunates,  and 
prisons  for  its  criminals,  and  other  neces- 
sary public  buildings,  should  not,  and  will 
not,  be  required  to  pay,  even  though  in  the 
form  of  taxation,  that  from  which  by  solemn 
compact,  lawfully  entered  into,  they  are 
exempt.  lV>  do  so  would  be  to  impair  the 
obligations  6f  their  contract  with  the  state, 
and  upon  the  inviolability  of  which  the  pur- 
chasers of  the  bonds  had  full  right  to  rely. 
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OKLAHOMA  SUPREME  COURT, 


Murray  v.  Charlesion,  96  U.  S.  432,  24  L. 
ed.  760.  Legislative  contracts  are  to  be 
read  in  the  light  of  the  public  policy  en- 
tered into  and  the  purposes  sought  to  be 
accomplished  at  the  time  they  were  made, 
rather  than  at  a  later  period,  when  differ- 
ent ideas  and  theories  may  prevail.    Mobile 

6  0.  R.  Co.  V.  Tennessee,  153  U.  S.  486,  38 
L.  ed.  793,  14  Sup.  Ct.  Rep.  968.  The  wis- 
dom of  the  legislature  in  exempting  the 
bonds  from  taxation  involves  a  question  of 
legislative  policy,  over  which  the  courts  have 
no  right  of  review.  In  that  respect  its 
judgment  is  conclusive  and  binding  upon  all 
brandies  of  the  state  government. 

Aside  from  what  we  have  said  was  the 
legislative  purpose  in  respect  to  the  taxa- 
tion of  said  bonds,  a  well-founded  doubt 
may  exist  as  to  the  right  of  the  state  to 
tax  the  shareholders  of  a  national  banking 
association^  owning  state  building  bonds, 
without,  according  to  such  shareholders,  the 
right  ratably  to  deduct  from  the  valuation 
thereof  the  amount  of  the  capital  and  sur- 
plus invested  in  such  bonds,  in  view  of 
§  5219,  Rev.  Stat.,  requiring  that  the  taxa- 
tion of  such  shares  "shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other 
moneyed  capital,  in  the  hands  of  individ- 
ual citizens  of  such  state."  A  somewhat 
nimilar  question  was  involved  in  New  York 
V.  Weaver,  100  U.  S.  639,  25  L.  ed.  705, 
where  it  was  held  that  the  prohibition 
against  the  taxation  of  national  bank  shares 
at  a  greater  rate  than  that  imposed  upon 
other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  could  not  be  evaded  by 
the  assessment  of  equal  rates  of  taxation 
upon  unequal  valuations,  and  that  conse- 
quently where  the  state  statute  authorized 
individuals  to  deduct  the  amoiuit  of  debts 
owing  by  them  from  the  assessed  value  of 
their  personal  property^  and  moneyed  capi- 
tal subject  to  taxation,  the  owners  of  shares 
of  national  banks  were  entitled  to  the  same 
deduction.  The  cases  of  Albany  County  v. 
Stanley,  105  U.  S.  305,  26  L.  ed.*  1044 ;  Hills 
V.  National  Albany  Exch.  Bank,  105  U.  S. 
319,  26  L.  ed.  1052;  Evansville  Nat.  Bank  v. 
Britton,  105  U.  S.  322,  26  L.  ed.  1053 ;  Cum- 
mings  V.  Merchants'  Nat.  Bank,  101  U.  S. 
153,  26  L.  ed.  903;  Mercantile  Nat.  Bank 
V.  New  York,  121  U.  S.  138,  30  L.  ed.  895, 

7  Sup.  Ct.  Rep.  826,  are  applications  of  the 
same  principle.    See  also  McHenry  v.  Dow- 


ner, 116  Cal.  20,  46  L.R.A.  737,  47  Pac  779* 
It  would  seem  that  the  rule  announced  in 
the  foregoing  cases  must  hold  true  in  the 
case  at  bar,  else  a  condition  would  exist 
whereby  the  taxability  of  the  bonds  would 
be  made  to  depend  upon  the  personality 
of  their  owners,  or  the  statute  under  which 
the  tax  was  sought  to  be  collected.  That  ia 
to  say,  that  bonds  belonging  to  individuals 
and  to  corporations,  taxable  upon  the  net 
value  of  their  moneyed  capital  and  undi- 
vided profits,  would  not  be  taxable,  while 
those  belonging  to  national,  if  not  state, 
banks,  would  in  legal  effect  be  taxable.  We 
do  not  consider  it  necessary,  however,  to  a 
decision  of  the  case,  to  decide  this  point, 
preferring  to  rest  our  oonclusion  upon  the 
ground  that  the  bonds  being  nontaxable  for 
any  purpose,  the  right  of  the  shareholders 
to  a  proper  credit  on  account  thereof  is  suf  > 
ticiently  made  to  appear. 

We  have  seen  that  the  statute  permitting 
the  exemption  of  state  bonds  from  taxation 
violates  no  provision  of  our  Constitution. 
That  it  was  not  the  purpose  of  the  legis- 
lature to  tax  the  state  building  bonds  is- 
sued under  authority  of  the  act  of  March 
15,  1911,  as  evidence  both  by  the  act  itself 
and  the  subsequent  act  of  March  11,  1915, 
is  obvious.  It  was  so  recognized  by  the 
governor,  attorney  general,  and  state  treas- 
urer, in  office  wh^i  tlie  bonds  were  issued 
and  sold.  Until  1915  the  law  was  so  un- 
derstood and  administered  by  the  state  tax- 
ing authorities.  Fully  informed  of  the  fore- 
going, and  relying  thereon,  the  First  Na- 
tional Bank  of  Chickasha  purchased  the 
bonds  subsequently  indirectly  sought  to  be 
taxed. 

From  what  we  have  said  it  follows  the 
action  of  the  state  board  of  equalization,  of 
August  4,  1915,  and  the  subsequent  action 
of  the  county  board  of  equalization  of 
Grady  county,  was  violative  of  the  rights 
of  the  bank  and  its  shareholders,  which  had 
theretofore  attached  under  its  contract  with 
the  state;  and  that  the  judgment  of  the 
District  Court  of  Grady  county,  on  appeal 
from  the  action  of  the  county  board  of 
equalization,  should  be  and  is  in  all  things 
affirmed. 


All  the  Justices  concur,  except 
J.,  absent,  and  not  participating. 


,  Oh. 


Annotation — Constitutional  Imitation  of  the  power  to  exempt  property 
from  taxation  as  affecting  public  obligations  or  property. 

The  present  note  is  intended  to  include 
only  cases  involving  the  power  of  the 
legislature  to  exempt  public  obligations 
L.R.A.1917B. 


or  property  in  the  face  of  a  general 
constitutional  requirement  that  all  prop- 
erty be  taxed,  or  of  a  specific  constitu* 
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tional  restriction  on  the  legislative  power 
to  exempt  property. 

On  implied  exemption  of  state  or  mu- 
nicipal bonds,  see  note  to  State  Nat. 
Bank  v.  Memphis,  7  L.R.A.(N.S.)   663. 

On  liability  of  municipal  bonds  to 
taxation,  see*  note  to  Penick  v.  Foster, 
12  L.R.A.(N.S.)  1159. 

The  question  as  to  the  intention  to 
include  public  property  or  obligations 
in  the  constitutional  term  "property," 
which  is  decisive  of  the  question  here 
under  annotation,  depends  upon  whether 
or  not  there  is  a  presumption  in  favor 
of  the  exemption  or  immunity  of  public 
property  from  taxation.  But  that  ques- 
tion is  broader  than  the  scope  of  this 
note,  and  in  some  of  its  aspects  has  been 
covered  in  the  notes  referred  to. 

There  are  not  many  cases  in  which  the 
exact  question  here  annotated  has  been 
passed  upon,  but  a  reference  to  the  cases 
cited  in  the  other  notes  will  show  that, 
on  the  underlying  principle,  the  deci- 
sions are  overwhelmingly  in  favor  of 
the  position  taken  by  the  court  in  Rb 
First  Nat.  Bank,  ante,  294. 

Many  analogous  cases  supporting  this 
holding  on  the  underlying  principles  are 
cited  in  the  note  to  Penick  v.  Foster, 
already  mentioned.  In  that  case,  the 
court,  by  way  of  argument,  said:  "Let 
it  be  conceded,  for  the  purposes  of  this 
case,  that  the  state,  either  directly  or 
through  its  counties  and  municipalities, 
may  tax  public  securities  in  the  hands  of 
individuals.  The  question  then  arises 
whether  the  words  *all  property  sub- 
ject to  be  taxed/  in  the  Constitution, 
embrace  bonds  issued  by  the  state  or  its 
political  subdivisions.  If  they  do,  there 
is  no  power  to  exempt  them  from  tax- 
ation. If  they  do  not,  the  question  as 
to  whether  they  shall  be  so  subject  is  a 
matter  left  to  the  discretion  of  the  gen- 
eral assembly.  If  a  municipal  bond  is 
property  which  the  Constitution  taxes 
of  its  own  force,  and  the  general  assem- 
bly has  no  authority  to  exempt  the  same 
from  taxation,  then  a  county  bond  is 
likewise  taxable,  and,  for  a  similar  rea- 
son, a  state  bond  itself." 

Where  the  Constitution  provides  that 
"no  man  or  set  of  men  are  entitled  to 
exclusive,  separate,  public  .  emoluments 
or  privileges  from  the  community  but 
in  consideration  of  public  services,"  the 
question  of  the  l^islature's  power  to 
exempt  city  waterworks  from  taxation 

Eroperly  turns  upon  the  question  wheth- 
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er  the  property  belongij  to  the  city  in  its 
governmental  or  in  its  private  capacity. 
Com.  V.  Makibben  (1890)  90  Ey.  384,  29 
Am.  St.  Rep.  382,  14  S.  W.  372;  Clark 
V.  Louisville  Water  Co.  (1890)  90  Ky. 
515,  14  S.  W.  502. 

In  Williamson  v.  Massey  (1880)  33 
Gratt.  (Va.)  237,  it  was  held  that  the 
legislature  had  power  to  exempt  state 
bonds  from  taxation  notwithstanding  a 
clause  in  the  Constitution  which  provid- 
ed that  "taxation,  except  as  hereinafter 
provided,  whether  imposed  by  the  state, 
county,  or  corporate  bodies,  shall  be 
equal  and  uniform,  and  all  property,  both 
real  and  personal,  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained 
as  prescribed  by  law.  No  one  species 
of  property  from  which  a  tax  may  be 
collected  shall  be  taxed  higher  than  any 
other  species  of  property  of  equal 
value."  But  the  decision  is  based  upon 
a  construction  of  the  constitutional  pro- 
vision which  would  permit  the  exemption 
even  of  classes  of  private  property 
rather  than  upon  the  public  character 
of  the  property. 

The  Tennessee  court  is  the  only  au- 
thority directly  opposed  to  the  result 
of  the  decision  in  Rs  First  Nat.  Bakk. 
In  State  Nat.  Bank  v.  Memphis  (1906) 
116  Tenn.  641,  7  L.R.A.(N.S.)  663,  94 
S.  W.  606,  8  Ann.  Cas.  22,  that  court 
held  that  an  attempted  exemption  of 
state  bonds  by  the  legislature  violates 
a  constitutional  provision  that  all  prop- 
erty shall  be  taxed,  basing  its  decision 
upon  the  theory  that  there  is.no  implied 
exemption  of  state  bonds  from  taxation, 
hence,  state  bonds  are  included  in  the 
provision  that  ail  property  shall  be 
taxed.  This  underlying  theory  that  there 
is  no  implied  exemption  of  state  bonds 
seems  to  be  contrary  to  the  unanimous 
opinion  of  other  courts  (see  cases  cited 
in  the  note  in  7  L.RA.(N.S.)  663),  which 
fact  would  indicate  that  the  decision  is 
erroneous.  But  a  majority  of  the  same 
court  in  Keith  v.  Funding  Board  (1912) 
127  Tenn.  441,  155  S.  W.  142,  Ann.  Cas. 
1914B,  1145,  reached  practically  the 
same  ultimate  oonolusion  by  a  different 
route,  or  rather  by  different  routes. 
Two  of  the  five  judges  agreed  and 
one  eonourred  in  the  result  only,  while 
two  wrote  dissenting  opinions,  none  of 
the  judges  being  content  to  rest  the  de- 
cision wholly  upon  the  State  Nat.  Bank 
y,  Memphis.  ■  J.  W.  M. 
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ROBERT  B.  ALEXANDER,  Appt., 

V. 

WILKES-BARRE  ANTHRACITE  COAL 
COMPANY  et  al. 

(—  Pa.  — ,  98  Atl.  794.) 

Xnisanoe  —  operation  of  coal  mine. 

1.  The  operation  of  a  coal  mine  in  the 
ordinary  way  with  the  precautions  usually 
and  customarily  prevaihng  in  such  plants 
is  not  a  nuisance  of  which  those  located  in 
the  vicinity  can  complain. 

For  other  cases,  see  Nuisances,  /.  in  Dig. 
1-52  N.  8. 

Evidence  —  failure  to  call  witness  * 
presumptions. 

2.  Failure  of  plaintiff  in  an  action  to  en- 
join the  operation  of  a  business  as  a  nui- 
sance to  call  as  a  witness  an  engineer  who 
examined  the  plant  at  his  request  under 
order  of  court  justifies  the  court  in  assum- 
ing that  he  found  no  violation  of  the  law  or 
existing  conditions  which  proper  operation 
or  adoption  of  other  appliances  would  rem- 
edy. 

For  other  cases,  see  Evidence,  II,  e,  9,  in 
Dig.  1-52  N.  8. 

Injunction  —  arrangement  of  mine  — 
nuisance. 

3.  The  failure  of  a  mine  operator  to  ar- 
range his  buildings  and  appliances  as  re- 
quired by  statute  is  no  ground  for  injunc- 
tion at  the  suit  of  one  complaining  of  a 
nuisance,  if  there  is  nothing  to  show  that 
such  arrangement  affected  him  adversely. 
For  other  cases,  see  Nuisa^wes,  II,  a,  in  Dig. 

1^2  N.  8. 

Court  —  Interference  with  act  of  cor- 
poration. 

4.  Under  a  statute  empowering  private 
citizens  to  contest  the  authority  of  a  cor- 
poration to  do  a  particular  act,  the  power 
of  the  court  ceases  if  such  authority  is  found 
to  exist. 

For  other  cases,  see  Corporations,  IV.  a,  in 
Dig.  1-52  N.  8. 

(May  16,  1916.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Court  of  Common  Pleas  for  Luzerne 
County  dismissing  his  bill  filed  to  enjoin 
defendants  from  operating  and  using  their 
plant  to  the  injury  of  plaintiff's  private 
property  rights.    Affirmed. 

The  facta  are  stated  in   the  opinion. 

Messrs.  John  McGahren  and  R.  B. 
Alexander,  for  appellant: 

The  dust,  smoke,'  noise;,  and  vibration 
created  by  the  use  of  defendant  company's 
structures  are  continuing  nuisances  to 
plaintifi^B  property. 

Note. —  For  operation  of  mine  as  a  nui- 
aance,   see  annotation   following  this  case, 
post,  313. 
L.K.A.19J7B. 


Stokes  V.  Pennsylvania  R.  Co.  214  Pa. 
415,  63  Atl.  1028. 

The  defendant  company  should  be  en- 
joined from  such  operation  of  its  breaker 
as  causes  injury  to  plaintiff,  because  its 
operation  is  a  continuing  nuisance  and  the 
defendant  company  does  not  possess  the 
right  to  maintain  it. 

Siegfried  v.  Boyd,  237  Pa.  65,  86  Atl. 
72;  Jackson  v.  Thomson,  215  Pa.  209,  64 
Atl.  421;  United  States  v.  Dickson,  15  Pet. 
141,  10  L.  ed.  689;  Folmer's  Appeal,  87 
Pa.  133;  Com.  v.  Morss  Hill  Coal  Co.  5 
Lack.  Jur.  364;  Com.  ex  rel.  Roderick  ▼. 
Vipond,  14  Pa.  Co.  Ct.  357;  Com.  v.  Mann, 
168  Pa.  290,  31  Atl.  1003;  Stuart  v.  Laird, 
1  Cranch,  299,  2  L.  ed.  115;  United  States 
V.  Stote  Bank,  6  Pet.  29,  8  L.  ed.  308;  Ed- 
wards V.  Darby,  12  Wheat.  206,  6  L.  ed. 
603;  Union  Ins.  Co.  v.  Hoge,  21  How.  36, 
16  L.  ed.  61;  United  States  v.  Moore,  95  U. 
S.  760,  24  L.  ed.  588;  Brown  v.  United 
States,  113  U.  S.  569,  28  L.  ed.  1079,  5 
Sup.  Ct.  Rep.  648;  The  Laura  (Pollock  v. 
Bridgeport  S.  B.  Co.)  114  U.  S.  411,  29  L. 
ed.  147,  5  Sup.  Ct.  Rep.  881;  United  States 
V.  Johnston,  124  U.  S.  236,  31  L.  ed.  389,  8 
Sup.  Ct.  Rep.  446;  Dollar  Sav.  Bank  v. 
United  States,  19  Wall.  227,  22  L.  ed.  80; 
Klinger  v.  Bickel,  117  Pa.  326,  11  Atl.  655 ; 
Alexander  v.  Kerr,  2  Rawle,  83,  19  Am.  Dec. 
616;  Kincaid's  Appeal,  66  Pa.  411,  5  Am. 
Rep.  377. 

The  coal  company  should  use  its  prem- 
ises  in  such  manner  that  no  injury  will  be 
caused  plaintiff. 

Pennsylvania  Coal  Co.  v.  Sanderson,  113 
Pa.  126,  57  Am.  Rep.  445,  6  Atl.  453; 
Pfeiffer  v.  Brown,  165  Pa.  267,  44  Am.  St. 
Rep.  660,  30  Atl.  844;  Sullivan  v.  Jones 
&  L.  Steel  Co.  208  Pa.  540,  66  L.R.A.  712, 
57  Atl.  1065;  Harvey  v.  Susquehanna  Coal 
Co.  201  Pa.  63,  88  Am.  St.  Rep.  850,  50 
Atl.  770;  Walters  v.  McElroy,  151  Pa.  549, 
25  Atl.  125;  Keppel  v.  Lehigh  Coal  &  Kav. 
Co.  200  Pa.  649,  50  Atl.  302,  21  Mor.  Min. 
Rep.  605;  Wheatley  v.  Baugh,  25  Pa.  528, 
64  Am.  Dec,  721,  13  Mor.  Min.  Rep.  374; 
Hoy  V.  Sterrett,  2  Watts,  330;  Woelpper 
V.  Pennsylvania  Water  &  Power  Co.  250  Pa. 
569,  95  Atl.  717;  Lewis's  Appeal,  67  Pa. 
153;  Pom.  Eq.  Jur.  3d  ed.  §  399;  Bell  v. 
Ohio  &  P.  R.  Co.  1  Grant,  Cas.  106;  Todd's 
Appeal,  24  Pa.  429;  High,  Inj.  §  10a; 
Menendez  v.  Holt,  128  U.  S.  614,  32  L.  ed. 
526,  9  Sup.  Ct.  Rep.  143. 

Mr.  John  G.  Johnson  also  for  appel- 
lant: 

Mr.  Benjamin  R.  Jones,  for  appellee 
Coal  Company: 

This  is  not  a  case  for  equitable  interven- 
tion by  means  of  a  preliminary  injunction. 

People's  Pass.  R.  Co.  v.  Union  Pass.  R. 
&  P.  Traction  Co.  35  W.  N.  C.  311 :  Mam- 
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moth  Vein  Consol.  Coal  Co.'s  Appeal,  54 
Pa.  183«  7  Mor.  Min.  Rep.  460;  Daugherty 
Typewriter  Co.  ▼.  Kiitaaning  Iron  &  Steel 
Mfg.  Co.  178  Pa.  216,  35  Atl.  1111. 

Plaintiff,  not  being  a  mine  inspector  or 
an  employee  of  the  defendant  company,  had 
no  right  to  enforce  alleged  Tiolations  of  the 
Anthracite  Mine  Law. 

Sparhawk  v.  Union  Pass.  R.  Co.  64  Pa. 
401 ;  Cumberland  Valley  R.  Co.'b  Appeal,  62 
Pa.  218;  Erana  ▼.  Reading  Chemical  Ferti- 
lizing Co.  160  Pa.  209,  28  Atl.  702;  Klein 
Y.  Liyingston  Club,  177  Pa.  224,  34  L.R.A. 
04,  55  Am.  St.  Rep.  717,  35  Atl.  606. 

The  operation  of  the  breaker  and  waah- 
ery  ia  not  a  nuiaanee. 

Pennsylvania  Goal  Co.  t.  Sanderson,  113 
Pa.  126,  57  Am.  Rep.  445,  6  Atl.  458;  Joyce, 
Nuisances,  §  96;  C<»n.  ▼.  Miller,  189  Pa. 
77,  23  Am.  St.  Rep.  170,  21  Atl.  138,  8 
Am.  Crim.  R^.  619;  KUer  v.  Koehler,  68 
Ohio  St.  51,  67  N.  £.  89,  13  Am.  Neg. 
Rep.  659;  Strans  t.  Bamett,  140  Pa.  Ill, 
21  Atl.  253;  McCaffrey's  Appeal,  105  Pa. 
253;  Alexander  v.  Stewart  Bread  Co.  21 
Pa.  Super.  Ct.  526;  Keiser  t.  Mahanoy  City 
Gas  Co.  143  Pa.  276,  22  Atl.  759;  Price  ▼. 
(irantz,  118  Pa.  402,  4  Am.  St.  Rep.  601, 
11  Atl.  794;  Gold  t.  Philadelphia,  115  Pa. 
184,  8  Atl.  886;  Farver  y.  American  Car 
k  Foundry  Go.  24  Pa.  Super.  Ot.  579. 

Frazer,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  corporation  operates  a  colliery 
situated  along  North  Pennsylvania  avenue, 
in  the  city  of  Wilkee-Barre,  which  was 
opened  and  first  operated  in  1882.  In  1902 
or  1903,  following  a  su^ension  of  mining 
for  a  time,  and  previous  to  renewing  opera- 
tions, improvements  were  made  to  the  plant 
by  the  erection  of  a  new  breaker,  a  boiler 
plant,  and  a  washery;  and  later,  in  1913, 
by  the  installation  of  four  additional  boil- 
ers. The  new  buildings  were  erected  on 
the  site  of  structures  that  had  been  in 
existence  since  1882.  In  1908  a  receiver 
was  appointed  for  the  company  at  that  time 
owning  the  colliery,  and  in  1910  the  property 
was  sold  at  receiver's  sale,  subsequently  be- 
coming vested  in  defendant  company,  and 
since  that  time  operated  by  it.  In  1909 
Elizabeth  C.  Alexander,  plaintiff's  mother, 
the  other  defendant,  purchased  a  lot  of 
ground  on  North  Pennsylvania  avenue  op- 
posite the  colliery,  and  erected  a  dwelling 
thereon  in  which  she  and  her  family  have 
since  resided.  Following  the  resumpticm  of 
mining  at  the  colliery  in  1910,  Mrs.  Alex- 
ander, through  her  son,  the  plaintiff  in  these 
proceedij^s,  complained  to  defendant  com- 
pany of  annoyance,  and  damage  to  her  prop- 
erty, by  dust  escaping  from  the  breaker, 
and  the  vibration  caused  by  a  ventilating 
L.R.A.1917L. 


fan  operated  on  defendant's  premises,  and 
requested  that  the  cause  of  the  injury  be 
abated.  On  tbe  company's  failure  to  sup- 
pressy  or  lessen,  the  vibration  caused  by  the 
fan,  a  bill  in  equity  was  filed  by  Mrs.  Alex- 
ander to  enjoin  its  use;  and  in  1913  a 
second  proceeding  was  instituted,  in  which 
she  alleged  damage  to  her  dwelling  due  to 
the  operation  of  the  washery.  Both  pro- 
ceedings are  pending  and  undetermined.  In 
the  meantime  complaint  had  been  made  to 
the  state  mine  inspector,  together  with  a  re- 
quest that  an  investigation  of  defendant's 
premises  be  made,  and  asking  tiiat  he  pro- 
ceed against  the  company  if  violations  of 
the  mining  laws  were  found  to  exist.  In  re- 
sponse to  the  complaint  the  inspector  made 
aa  investigation  oi  defendant's  plant,  and 
retorted  that  he  found  no  violation  of  the 
law  sufficient  to  warrant  an  application  to 
the  courts  for  an  injunction  to  restrain  the 
operation  of  the  colliery.  The  inspector, 
however,  informed  Mrs.  Alexander  that  de- 
fendant company  would  be  notified  to  make 
certain  changes  in  the  location  of  the  open- 
ing of  the  air  shaft,  which  was  done  by  the 
inspector,  and  the  request  complied  with 
by  tbe  company.  Plaintiff,  in  the  mean- 
time, having  received  from  his  mother  a 
deed  for  an  undivided  hall  interest  in  tlie 
property,  instituted  proceedings  in  equity 
against  the  defendant  company  in  which  he 
complained  of  damage  to  the  property 
caused  by  the  operation  of  the  colliery,  and 
asked  that  an  injunction  be  awarded  pre- 
liminary until  final  hearing,  and  thereafter 
perpetual.  Before  the  motion  for  a  prelim- 
inary injunction  was  disposed  of,  plaintiff 
moved  the  court  to  dismiss  his  bill 
without  prejudice,  which  was  done,  and 
immediately  following  that  action  he  peti- 
tioned this  court  to  assume  original  juris- 
diction, which  we  declined  to  do,  and  re- 
fused his  petition.  Whereupon  he  began 
the  present  proceedings.  The  court  below 
refused  his  motion  for  a  preliminary  in- 
junction, and  upon  final  hearing  dismissed 
the  bill  From  this  action  plaintiff  ap- 
pealed. 

The  city  of  Wilkes-Barre  is  located  in 
the  anthracite  coal  mining  regions,  there  be- 
ing at  least  seven  other  coal  mining  oper- 
ations within  the  limits  of  the  city  near 
the  location  of  defendant's  mine,  and  in 
addition  to  these  industries  the  locality 
contains  a  number  of  manufacturing  and 
other  enterprises.  Defendant's  colliery  has 
been  in  operation  since  1882,  with  the  ex- 
ception of  about  three  years,  and  represents 
an  investment  of  half  a  million  dollars.  In 
connection  with  the  mining  of  anthracite; 
coal,  the  erection  and  use  of  breakers,  wash- 
eries,  fans,  and  other  machinery,  is  a  neces- 
sary and  usual  incident  in  the  operation 
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of  Buch  minefl,  and  a  certain  amount  of 
noise  and  duat  will  necessarily  result  from 
carrying  on  the  business,  and  must  be  ex- 
pected and  endured  by  persons  who  take  up 
their  residence  in  a  neighborhood  devoted 
to  such  industries. 

Defendant's  business  is  a  lawful  one,  con- 
sisting of  the  development  of  the  natural 
resources  of  the  land,  in  which  the  interests 
of  the  entire  community  are  concerned,  and 
for  which  large  expenditures  have  been 
made;  and  so  long  as  defendant  carries 
on  its  business  in  the  ordinary  way,  and 
adopts  and  uses  the  precautions  usually 
and  customarily  prevailing  in  the  opera- 
tion of  such  plants,  as  has  been  done  in 
this  case,  it  is  not  accountable  for  inciden- 
tal  annoyances  and  damages  that  necessar- 
ily follow  its  mining  operations.  Pennsyl- 
vania Coal  CJo.  V.  Sanderson,  113  Pa.  126, 
67  Ani.  Rep.  446,  6  Atl.  453;  Straus  v.  Har- 
nett, 140  Pa.  Ill,  21  Atl.  253;  McCaffrey's 
Appeal,  105  Pa.  253.  The  court  below 
found,  as  a  matter  of  fact,  that  defendant's 
plant  and  equipment  are  such  as  are  usual 
in  the  particular  locality,  and  in  common 
and  ordinary  use  in  the  operation  of  an- 
thracite coal  mining.  This  finding  is  fully 
justified  by  the  evidence,  in  fact  the  court 
in  giving  weight  to  the  testimony  could  not 
have  reached  a  contrary  conclusion. 
.  The  fourth  prayer  of  plaintiff's  bill  is 
for  an  order  on  defendant  company  to  al- 
low plaintiff's  engineer  access  to  its  break- 
er and  other  structures  for  the  purpose  of 
inspecting  the  appliances  used  in  the  prepa- 
ration of  coal,  and  ascertaining  if  anything 
was  being  done  or  omitted  which  would  les- 
sen the  nuisance  by  preventing  the  emis- 
sion of  the  dust  complained  of.  This  order 
was  made  as  requested,  and  an  inspection 
of  defendant's  mines  and  buildings  per- 
mitted by  plaintiff's  engineer,  who  was  not 
called  to  testify  on  the  trial.  That  the 
court  was  justified  in  taking  into  consider- 
ation the  absence  of  this  witness,  and  in 
assuming  he  found  no  violation  of  the  law 
and  no  existing  condition  which  a  proper 
operation  of  the  plant,  or  the  adoption  of 
other  appliances,  would  remedy,  cannot  be 
questioned. 

Plaintiff  in  his  bill  further  avers  defend- 
ant violated  the  provisions  of  the  Mining 
Law  of  June  2,  1891  (P.  L.  176),  by:  (1) 
Erecting  its  breaker  within  200  feet  of  the 
mouth  of  the  main  hoisting  shaft;  (2)  in 
constructing  the  washery  in  too  close  prox- 
imity to  the  fan  house;  and  (3)  in  not 
properly  placing  and  erecting  the  boilers 
above  referred  to.  These  violations  of  the 
act,  assuming  them  to  be  such,  the  court 
below  has  found  did  not  in  any  way  in- 
jure or  affect  plaintiff  in  either  his  health 
or  his  property.  As  stated  before,  a  new 
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breaker  was  built  in  1903  on  the  site  of  tlie 
original  one  of  1882,  and,  upon  application 
by  the  mine  inspector  for  an  injunction  to 
restrain  the  rebuilding  of  the  structure, 
the  court  dissolved  the  preliminary  injunc- 
tion, and  in  the  present  case  held  the  decree 
in  that  case  to  be  res  judicata  <d  the  ques- 
tion whether  in  that  respect  there  waa  a 
violation  of  the  mining  laws.  Aside  from 
this,  plaintiff  is  without  standing  to  com- 
plain of  infractions  of  the  mining  laws  in 
a  proceeding  of  this  character.  The  com- 
plaint here  is  that  he  is  being  inconven- 
ienced and  damaged  by  smoke,  noise,  and 
dust,  caused  by  the  proximity  of  defend- 
ant's works  to  his  residence  and  the  vi- 
bration of  machinery  used  in  operating  its 
plant.  It  does  not  appear  how  compliance 
with  the  mining  laws  with  reepect  to  the 
location  of  buildings  would,  in  any  way, 
lessen  the  nuiBanoe  complained  of.  So  far 
as  the  evidence  shows,  the  structures  might 
be  separated  as  required  by  the  aet,  and 
yet  be,  perhaps^  as  near  plaintifi^s  property 
as  now  situated,  or  possibly  nearer.  The 
sole  question  raised  here  is  whether  or  not 
plaintiff  is  damaged,  and,  if  so,  has  he  the 
right  to  restrain  the  operation  of  the  plant, 
if  necessary,  to  avoid  a  continuation  of  the 
damage?  The  finding  of  the  court  below 
is  that  plaintiff  is  not  affected  by  the  rela- 
tive location  of  the  defendant's  buildings 
with  respect  to  each  other,  and  a  review 
of  the  evidence  has  convinced  us  of  the  cor- 
rectness of  this  conclusion.  In  this  case 
the  circumstances  do  not  require  us  to  de- 
cide whether,  under  any  conditions,  an  in- 
dividual possesses  the  right  by  action  in  hia 
individual  name  to  enforce  the  mining  laws, 
or  whether  that  duty  is  devolved  solely 
upon  the  inspector  of  mines  under  article 
16,  §  1,  of  the  Act  of  1891.  The  purpose 
of  that  enactment  is  to  protect  the  com- 
munity as  well  as  those  employed  in  the 
mines,  and  the  rights  of  plaintiff  are  the 
same  as  the  rights  of  every  other  member 
of  the  community  if  he  suffers  no  special 
injury  by  its  violation.  The  remedy  to  re- 
strain acts  prejudicial  to  the  interest  of 
the  public  must  be  in  accordance  with  the 
provisions  of  tlie  law,  or  in  absence  of  ex- 
press provisions,  by  the  proper  public  offi- 
cers, and  cannot  be  accomplished  by  a  pro- 
ceeding in  equity  by  an  individual. 

A  private  action  for  a  public  nuisanoe 
can  be  maintained  only  by  one  who  suffers 
some  particular  loss  or  damage  beyond  that 
suffered  by  all  others  affected  by  the  nui- 
sance. Interference  with  a  common  right 
does  not  of  itself  afford  a  cause  of  action 
by  an  individual.  Knowlea  v.  Pennsylvania 
R.  Co.  175  Pa.  623,  62  Am.  St.  Rep.  860, 
34  Atl.  974.  In  Rhymer  v.  Fretz,  206  Pa. 
280,  232,  98  Am.  St.'  Rep.  777,  56  Atl.  959, 
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it  was  said  by  this  courti  quoting  from 
Mechhng  v.  Kittanning  Bridge  Co.  1  Grant, 
Cas.  416:  '^Private  citizens  have  no  right 
of  action,  either  in  law  or  equity,  for  the 
suppression  of  a  public  nuisance,  unless  on 
averring  and  proving  some  special  damage 
to  themselves.  .  .  .  For  a  nuisance  that 
is  merely  a  public  wrong,  only  a  public 
action  can  be  brought,  and  that  must  be 
done  by  the  proper  public  functionaries." 
Likewise,  equity  will  not  enforce  a  pen- 
alty, or  enjoin  the  commission  of  crime, 
at  the  instance  of  an  individual,  where 
there  is  no  special  injury  to  private  rights. 
Sparhawk  v.  Union  Pass.  R.  Co.  54  Pa.  401; 
Klein  v.  Livingston  Chib,  177  Pa.  224,  34 
L.R.A.  94,  56  Am.  St.  Rep.  717,  35  Atl.  606. 
Had  plaintiff  shoAvn  a  special  damage  to 
himself,  by  reason  of  the  location  ol  defend- 
ant's buildings  and  machinery  within  a 
distance  of  each  other  prohibited  by  the 
state  mining  laws,  a  case  would  have  been 
presented  for  the  enforcement  of  the  mining 
laws  at  the  instance  of  an  individual  spe- 
cially  damaged.  This  he  failed  to  do,  as  his 
evidence  establifihed  the  only  damage  sus- 
tained by  bim  to  be  due  to  the  operation 
of  the  colliery  in  a  particular  neighborhood, 
there  being  no  evidence  that  the  removal 
of  a  building  so  as  to  comply  with  the  pro- 


visions of  the  mining  laws  would  lessen,  or 
tend  to  prevent,  the  injury  complained  of. 

Neither  does  the  Act  of  June  10,  1871 
(P.  L.  1360),  assist  plaintiff.  That  act  mere- 
ly gives  a  private  citizen  the  right  to 
contest  the  power  or  authority  of  a  corpora- 
tion to  do  certain  things  injurious  to  pri- 
vate rights,  and  to  decide  whether  the  franr 
chise  to  do  the  particular  act  has  been 
conferred  upon  the  corporation.  Under  its 
provisions  the  inquiry  is  limited  to  the 
question  whether  there  was  a  grant  to  do 
the  thing  complained  of.  If  so,  the  court 
is  without  authority  to  interfere.  Blanch 
V.  Johnstown  Water  Co.  247  Pa.  71,  93  Atl. 
169.  In  the  case  cited  it  was  said,  quoting 
from  Western  Pennsylvania  R.  Co.'s  Ap- 
peal, 104  Pa.  399:  "The  Act  of  1871  con- 
templates nothing  more  than  that  it  shall 
be  made  to  appear  from  the  charter,  that 
the  corporation  has  the  power  to  do  the 
particular  act  in  controversy,  and  which 
involves  some  right  of  the  contestant,  but 
when  we  get  beyond  this^  we  assume  some- 
tlking  with  which  we  have  no  business  in  a 
collateral  proceeding;  we  assume  to  assert 
the  right  of  a  third  party,  the  common- 
wealth, who  may  or  may  not,  at  her  own 
option,  insist  upon  the  observance  of  those 
rights.'' 

The  decree  is  affirmed* 


Annotation    Operation  of  mine  at  a  nuisance. 


This  question  so  far  as  the  pollution 
of  streams  by  mining  operations  is  con^ 
cemed  is  treated  in  the  notes  to  Drake 
V.  Lady  Ensley  Coal,  Iron  &  R.  Co.  24 
L.R.A.  64;  Straight  v.  Hover,  22  L.R.A. 
(N.8.)  276;  Arminius  Chemical  Co.  v. 
Landrum,  38  L.B.A.(N.S.)  272,  and 
Paeltivood  T.  Mendota  Coal  &  Coke  Co. 
L.R.A.1916D,  911. 

Many  eases  dealing  with  questions  in 
relation  to  nuisances  quite  analogous 
to  that  now  under  consideration,  indud- 
ing  the  effect  of  vibration,  smoke,  etc., 
are  cited  in  notes  that  may  be  found  by 
consulting  the  Indexes  to  L.R.A.  Notes, 
under  the  title  "Nuisances." 

The  mining  of  ooal  is  not  a  nuisance 
in  itself.  Pennsylvania  Coal  Co.  v.  San- 
derson (1886)  li3  Pa.  126,  67  Am.  Eep. 
445,  6  Atl.  453;  Pwllbaeh  Colliery  Co. 
V.  Woodman  [1915]  A.  C.  (Eng.)  634, 
[1915]  W.  N.  108,  84  L.  J.  K.  B.  N.  S. 
874,  113  L.  T.  N.  S.  10,  31  Times,  L.  R. 
271,  Ann.  Cas.  1916D,  833. 

And  a  mining  company,  so  long  as 
it  carries  on  its  business  in  the  ordinary 
way,  and  adopts  and  uses  the  precau- 
tions usually  and  customarily  prevailing 
in  the  operation  of  such  plants,  is  not 
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and  damages  that  necessarily  follow  its 
mining  operations.  Pennsylvania  Coal 
Co.   V.   Sanderson    (Pa.)    supra;  Alex- 
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See  also  Marvin  ▼.  Brewster  Iron  Min. 
Co.  (1874)  55  N.  Y.  538,  14  Am.  Rep. 
322,  13  Mor.  Min.  Rep.  40,  motion  for 
reargument  denied  (1874)  56  N.  Y.  671, 
holding  that  a  mine  owner  will  not  be 
restrained  from  blasting  in  the  night- 
time, as  is  usual  in  mines,  because  it  dis- 
turbs the  sleep  of  the  owner  of  the  sur- 
face and  his  family,  and  thus  affects  their 
sleep  or  diminishes  the  value  of  his 
premises.  Onsult  also  Index  to  L.R.A. 
Notes  under  title,  ^'Blasting." 

Such  an  important  industry  as  that 
of  mining  will  not  be  interfered  with 
at  the  instance  of  an  individual,  in  the 
absence  of  proof  of  actual,  visible,  and 
substantial  damage. 

Thus,  in  Salvin  v.  North  Brancepeth 
Coal  Co.  (1874)  L.  R.  9  Ch.  (Eng.)  705, 
the  bill  in  substance  sought  by  a  manda- 
tory injunction  to  prevent  a  colliery 
company  erecting  or  working  any  coke 
ovens  or  other  ovens  to  the  nuisance  of 
the  plaintiff,  the  nuisance  alleged  being 
from  smoke  and  deleterious  vapors.    The 
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bill  was  dismissed  on  plaintiff's  failure 
to  show  actual  substantial  or  visible 
damage.  ^'With  respect  to  this  particu- 
lar property  before  us/'  said  the  court, 
"I  observe  that  the  defendants  have 
established  themselves  on  a  peninsula 
which  extends  far  into  the  heart  of  the 
ornamental  picturesque  grounds  of  the 
plaintiff.  If,  instead  of  erecting  coke 
ovens  at  that  spot,  they  had  been  mind- 
ed, as  apparently  some  persons  in  the 
neighborhood  on  the  other  side  have 
done,  to  import  ironstone  and  to  erect 
smelting  furnaces  forges  and  mills,  and 
had  filled  the  whole  of  the  peninsula 
with  a  mining  and  manufacturing  vil- 
lage, with  beer  shops  and  pigsties  and 
dog  kennels,  which  would  have  utterly 
destroyed  the  beauty  and  the  amenity  of 
the  plaintiff's  ground,  this  court  could 
not,  in  my  judgment,  have  interfered. 
A  man  to  whom  Providence  has  given 
an  estate,  under  which  there  are  veins 
of  coal  worth  perhaps  hundreds  or  thous- 
ands of  pounds  per  acre,  must  take  the 
gift  with  the  consequences  and  con- 
comitants of  the  mineral  wealth  in 
which  he  is  a  participant.'' 

The  decision  in  Robb  v.  Carnegie  Bros. 
Co.  (1891)  145  Pa.  324,  14  L.R.A.  329, 
27  Am.  St.  Rep.  694,  22  Atl.  649,  holds 
that  one  owning  and  operating  ovens  for 
manufacturing  coke  from  coal  obtained 
from  strangers,  and  not  mined  in  the 
land  on  which  the  ovens  stand,  the 
natural  effect  of  which  is  to  substantial- 
ly injure  property  in  their  vicinity,  must 
pay  to  the  owners  of  such  property  the 
damages  sustained  by  them,  although 
the  ovens  are  located  on  his  own  land 
at  a  place  so  well  adapted  to  the  business 
that  they  could  not  be  enjoined.  Such 
cases  as  this  are  not  considered  strictly 
w*ithin  the  scope  of  this  note,  the  injury 
complained  of  resulting  from  the  manu- 
facture of  coke  being  in  no  sense  the 
natural  and  necessary  consequence  of 
the  exercise  of  the  legal  rights  of  the 
owner  to  develop  the  resources  of  his 
property,  but  being  the  consequence  of 
his  election  to  devote  his  land  to  the 
establishment  of  a  particular  sort  of 
manufacturing  having  no  natural  con- 
nection with  the  soil  or  the  subjacent 
strata. 

In  Harvey  v.  Susquehanna  Coal  Co. 
(1902)  201  Pa.  63,  88  Am.  St.  Rep.  850, 
50  Atl.  770,  plaintiffs  alleged  that  they 
were  injured  because  the  defendant 
mining  company  did  not  properly  con- 
trol the  dust  from  its  coal  breaker,  but 
adopted  and  used  defective  and  inade- 
quate appliances;  and  the  court  ob- 
served that,  as  there  was  proof  submit- 
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ted  in  support  of  this  allegation,  it  was 
not  for  it  to  say  that  the  injury  com- 
plained of  was  damnum  absque  injuria, 
but  it  was  for  the  jury  to  determine 
whether  it  resulted  from  negligence,  for 
the  consequences  of  which  the  defendant 
was  liable.  If  such  injuries,  said  the 
court,  can  be  avoided  by  the  most  effect- 
ive and  approved  means  known  of  con- 
trolling coal  dust,  it  is  the  duty  of  the 
mining  company  to  adopt  them.  The 
maxim,  '^Sic  utere  tuo  ut  alienum  non 
laedas,"  as  applied  to  this  company, 
does  not  mean  that  it  cannot  prepare 
its  coal  for  market,  but  that  in  so  pre- 
paring the  same  due  regard  must  be  had 
for  the  rights  of  others,  by  controlling, 
so  far  as  possible,  through  the  most 
effective  known  means,  the  dust  gen- 
erated in  breaking  and  separating  the 
coal.  The  court  also  approved  of  the 
instruction  that  ''the  defendants,  in  the 
pr^aration  of  the  coal,  are  engaged  in  a 
lawful  business,  .  «  .  the  injury  of 
which  the  plaintiffs  complain  is  not  in 
the  mining  of  the  coal,  but  is  the  cause 
of  the  method  of  its  preparation  for  the 
market  upon  defendant's  land  after  it 
is  mined.  Parties  can  reasonably  use 
their  own  lands,  but  they  must  so  use 
them  as  not  to  do  injury  and  damage  to 
the  property  rights  of  their  neighbors. 
When  parties  are  engaged  in  a  lawful 
business,  in  order  to  sustain  an  action 
for  injury  resulting  therefromi,  the  in- 
jury must  be  shown  to  have  been  real 
and  substantial,  not  a  trifling  annoy- 
ance or  injury,  such  as  is  necessarily 
incident  to  the  business  complained  of. 
There  are  some  injuries  too  slight  and 
exceptional  to  be  recognized  as  a  bar 
to  the  active  industries  of  the  country. 
Every  lawful  enterprise  contributes  to 
the  public  good.  It  furnishes  employ- 
ment to  the  idle,  promotes  every  other 
branch  of  industry,  and  in  this  way  di- 
rectly benefits  the  whole  community.  It 
is  not  unreasonable  that  the  individual 
members  of  the  community  thus  bene- 
fited should  make  some  slight  sacrifices 
for  the  public  welfare.  There  can  be  no 
recovery  in  a  case  of  this  kind  based 
upon  the  theory  that  it  is  not  pleasant 
or  conducive  to  the  plaintiffs'  feelings 
to  have  this  breaker  in  proximity  to 
their  property.  There  can  only  be  a 
recovery  upon  the  principle  of  the  neg« 
ligence  of  the  defendant,  and  as  a  result 
of  such  negligence  the  plaintiffs  have 
sustained  more  than  a  trifling  injury, — 
that  they  have  sustained  a  substantial 
injury  to  their  property  rights." 

It  is  held  in  Pwllbach  Colliery  Co.  v. 
Woodman    [1915]    A.    C.    (Bag.)    634, 
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Ann.  Gas.  1915D,  833,  however,  that  a 
colliery;  by  a  lease  authorizing  it  to 
carry  on  the  trade  of  mining,  does  not 
by  implioation  aeqnire  the  right,  priyi- 
lege,  or  easement  to  so  carry  on  its  work 
as  to  commit  a  nuisance;  and  a  person 
maintaining  a  slaughter  house  and 
sausage  factory  on  adjoining  premises 
under  a  subsequent  lease  from  the  same 
lessor,  ''subject  to  all  rights  and  ease- 
ments belonging  to  any  adjoining  or 
neighboring  property,"  who  is  injured 
in  his  trade  by  screening  and  breaking 
operations,  discharging  dust  which  is 
carried  by  the  wind  to  his  premises,  is 
entitled  to  relief  by  injunction  and  dam- 
ages. ''To  my  mind/'  says  Earl  Loreburn, 
''it  is  clear  that  permission  to  carry  on 
a  business  is  quite  a  different  thing  from 
permission  to  carry  it  on  in  such  a  man- 
ner as  to  create  a  nuisance.  If,  indeed, 
it  could  be  proved  that  the  business  au- 
thorized could  not  possibly  in  a  prac^ 
tical  sense  be  carried  on  without  commit- 
ting a  nuisance,  so  that  everyone  must 
have  known  the  purpose  was  to  commit 
a  nuisance,  or  if  some  particular  method 
of  carrying  it  on  had  been  authorized, 
which  being  faithfully  observed  had 
nevertheless  necessarily  resulted  in  an 
unexpected  nuisance  being  committed, 
then  it  would  have  been  different." 

An  injunction  to  restrain  the  con- 
tinued and  injurious  acts  of  a  company, 
after  mining  operations  had  ceased, 
consisting  of  carrying  coal  and  water 
over,  and  depositing  dirt  and  debris 
upon,  the  land  of  an  adjoining  owner, 
was  granted  and  damages  awarded  in 
Walters  v.  McElroy  (1892)  151  Pa.  549, 
25  Atl.  125,  the  court,  stating:  "And  as 
to  the  principle  invoked,  that  a  chancel- 
lor will  refuse  to  enjoin  when  greater 
injury  will  result  from  granting  than 
from  refusing  an  injunction,  it  is  enough 
to  observe  that  it  has  no  application 
where  the  act  complained  of  is  in  itself, 
as  well  as  in  its  incidents,  tortious.  In 
such  case  it  cannot  be  said  that  injury 
would  result  from  an  injunction,  for  no 
man  can  complain  that  he  is  injured  by 
being  prevented  from  doing,  to  the  hurt 
of  another,  that  which  he  has  no  right 
to  do.  Nor  can  it  make  the  slightest 
difference  that  the  plaintiff's  property  is 
of  insignificant  value  to  him,  as  com- 
pared with  the  advantages  that  would 
accrue  to  the  defendant  from  its  occu- 
pation." 

It  was  stated  in  Czarnecki  v.  Bolen- 
Darnell  Coal  Co.  (1909)  91  Ark.  58, 120 
S.  W,  376,  that  a  burning  dump  pile  in- 
cidental to  the  opening  and  operating  of 

a  mine  constituted  a  nuisance  the  con- 
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tinned  maintenance  of  which  was  a  suffi- 
cient ground  for  the  recovery  of  dam- 
ages. In  this  case  the  pile  had  been 
burning  about  three  years,  and  the  testi- 
mony tended  to  prove  that  the  burning 
of  the  waste  caused  quantities  of  smoke 
and  sulphur  fumes,  and  other  noxious 
vapors  and  gases,  to  arise  constantly 
from  the  pile,  and,  being  carried  by  the 
wind,  to  render  the  adjacent  houses  un- 
inhabitable and  dangerous  to  health; 
that  the  burning  of  the  dump  pile  caused 
quantities  of  sulphur,  alkali,  salt,  and 
other  substances  to  be  separated  from 
the  waste  product  and  to  become  soluble 
in  water;  that  rains  falling  upon  the 
dump  carried  substances  in  solution  up- 
on the  plaintiff's  property,  ruining  the 
wells,  destroying  vegetation,  shrubber>', 
and  shade  trees.  It  is  argued,  observed 
the  court,  that  a  distinction  should  be 
made  as  to  a  coal  mine,  because  of  the 
fact  that  it  is  operated  at  a  fixed  plaee, 
and  cannot  be  moved  like  manufacturing 
plant.  Another  way  of  stating  this 
recognized  distinction  is  that,  in  the 
operation  of  a  coal  mine,  the  material 
is  not  brought  to  or  accumulated  on  the 
land,  like  a  manufacturing  plant,  but 
that  it  is  found  and  utilized  there 
(Pennsylvania  Coal  Co.  v.  Sanderson 
(1886)  113  Pa.  126,  57  Am.  Rep.  445,  6 
Atl.  453;  Robb  v.  Carnegie  Bros.  Co. 
(1891)  145  Pa.  324,  14  L.R.A.  329,  27 
Am.  St.  Rep.  694,  22  Atl.  649).  This 
distinction,  the  court  goes  on  to  say, 
is  doubtless  a  sound  one  as  to  things 
which  are  reasonably  essential  to  the 
proper  operation  of  the  mine.  Now,  the 
evidence  in  this  case  shows  that  it  is 
customary  in  the  operation  of  mines  to 
dump  the  waste  products  near  the  en- 
trance to  the  mine;  but  it  does  not  ap- 
pear that  it  is  either  customary  or  neces- 
sary to  bum  the  waste,  or  that  the  fire 
could  not  have  been  extinguished.  The 
evidence  in  this  case  shows  that  the 
pile  was  comparatively  small  when  it 
became  ignited,  but  it  burned  steadily 
for  more  than  three  years  because  of 
the  fact  that  the  waste  product  contain* 
ing  inflammable  matter  had  been  daily 
added  to  it  until  the  pile  had  grown  to 
immense  proportions.  The  evidence  does 
not  show  precisely  how  the  pile  became 
ignited,  but  it  was  shown  that  it  is  cus- 
tomary to  throw  ashes  from  the  boiler 
on  the  pile,  and  it  may  have  become 
ignited  in  this  way. 

It  is  held  in  McCabe  v.  Watt  (1909) 
224  Pa.  253,  24  L.R.A.(N.S.)  274,  73 
Atl.  453,  that  a  mandatory  injunction 
will  not  lie  to  compel  a  corporate  lessee 
of  a  coal  mine  within  the  limits  of  a 
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mnnicipal  corporation  to  extinguish  a 
fire  in  the  mine  which  has  become  a 
nuisance  to  the  health  and  property  o£ 
adjacent  property  owners,  where  it  has 
exhausted  its  entire  capital  in  an  in- 
effectual effort  to  control  the  fire,  and 
such  control  will  require  the  expenditure 


of  a  large  sum  of  money  and  the  service 
of  a  laige  force  of  men  for  a  long 
period  of  time.  (As  to  burnixig  slacks 
culm,  or  other  waste  material  as  a  nui- 
sance, see  note  to  Pana  v.  Central 
Washed  Coal  Co.  48  L.B.A.(N.S.)  244.) 

J,  D.  a 


RHODE   ISLAND   SUPREME   OOURT. 

ARTHUR  E.  HUMES 

V. 

AUGUST  H.  SCHALLER. 

(—   R.    I.   — ,   99   Atl.    65.) 

Highway  —  duty  to  look  oat  for  passing 
vehicles. 

1.  One  standing  in  the  roadway  engaged 
in  inspecting  a  bursted  tire  on  an  automo- 
bile in  which  he  had  been  riding  is  not 
bound  to  look  out  for  passing  vehicles  if 
there  is  room  for  them  to  pass  him  in  safe* 

ty. 

For  other  caseSf  see  Negligence,  IL  o,  in  Dig. 
1-62  N.  S. 

New  trial  —  insufficiency  of  evidence. 

2.  The  trial  judge  cannot  grant  a  new 
trial  because  the  verdict  is  not  supported  by 
the  evidence  if  the  evidence  is  nearly  bal- 
anced, or  such  that  different  minds  would 
naturally  and  fairly  come  to  different  con- 
clusions thereon,  although  his  judgment  may 
not  agree  with  the  verdict. 

For  other  eaees,  see  New  2'rial,  JIL  h,  in 
Dig.  1-52  N,  S, 

(November  20,  1916.) 

I?XCEPTIONS  by  defendant  to  rulings 
L  of  the  Superior  Court  for  Kent  County, 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's  servant,  which  resulted  in  a 
verdict  for  plaintiff.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boss  &  Barnefleld,  for  defend- 
ant: 

Plaintiff  was  not  in  the  exercise  of  due 
care. 

Volosko  V.  Interurban  Street  R.  Co.  190 
N.  Y.  206,  16  L.R.A.(N.S.)  1117,  82  N.  E. 
1090;  Gunn  v.  Union  R.  Co.  27  R.  I.  320, 
2  L.R.A.(N.S.)  362,  62  Atl.  118;  Quinn  v. 
Boston  Kiev.  R.  Co.  188  Mass.  473,  74  N.  E. 
687 ;  Kelly  v.  Boston  Elev.  R.  Co.  197  Mass. 
420,  15  L.R.A.(N.S.)  282,  83  N.  E.  866; 
Hennessey  v.  Forty-Second  Street,  M.  & 
St.  N.  Ave.  R.  Co.  103  App.  Div.  384,  92 
N.  Y.  Supp.  1058;  Clancy  v.  St.  Louis  Tran- 
sit Co.  192  Mo.  615,  91  S.  W.  509 ;  Manetta 

Note. —As  to  liability  for  striking  one 
engaged  about  an  automobile  in  a  highway, 
see  annotation  following  this  case,  post,  319. 
L.K.A.1917B. 


V.  United  Traction  Co.  174  Fed.  207;  Eddy 
V.  Cedar  Rapids  &  M.  City  R.  Co.  98  Iowa, 
626,  67  N.  W.  676. 

The  trial  court  did  not  properly  consider 
the  defendant's  motion  for  new  trial. 

Wilcox  V.  Rhode  Island  Co.  29  R.  I.  292, 
70  Atl.  913;  McMahon  v.  Rhode  Island  Co. 
82  R.  I.  237,  78  Atl.  1012,*  Ann.  Gas.  1912D, 
1223. 

Mr.  WllUain  R.  Ghaniplln,  for  plain- 
tiff: 

Plaintiff  was  in  the  exercise  of  due  care. 

37  R.  I.  208;  Marsh  v.  Boyden,  8  R.  I. 
519,  40  L.R.A.(N.S.)  682,  82  Atl.  393,  2 
N.  C.  C.  A.  410. 

The  operator  or  driver  of  an  automobile, 
seeing  a  person  in  a  position  of  danger  in 
time  to  avoid  an  injury  to  him,  may  never- 
theless be  liable  therefor,  though  the  other's 
negligence  may  continue  up  to  the  time  of 
the  injury. 

Mosso  V.  E,  H.  Stanton  Co.  75  Wash.  220, 
L.R.A.1916A,  943,  134  Pac.  941. 

The  law  of  the  road  requiring  vehicle 
drivers,  upon  meeting,  to  pass  to  the  right, 
is  held  not  necessarily  to  apply  to  their 
meeting  of  pedestrians. 

Apperson  v.  Lazro,  44  Ind.  App.  186,  87 
N.  E.  97,  88  N.  E.  99;  Buxton  v.  Ainsworth, 
138  Mich.  632,  101  N.  W.  817,  6  Ann.  Gas. 
146. 

Baker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  this  case,  on  August  14, 
1915,  was  severely  injured  by  an  auto- 
mobile driven  by  a  servant  of  the  defend- 
ant at  a  point  on  the  main  road  in  War- 
wick just  south  of  Apponaug.  A  verdict 
has  been  returned  in  his  favor,  and  the 
trial  judge  has  denied  defendant's  motion 
for  a  new  trial.  To  such  ruling  the  defend- 
ant only  excepted,  as  he  also  did  to  the  re- 
fusal of  the  court  to  grant  two  requests 
for  instructions.  The  case  is  before  this 
court  on  these  three  exceptions. 

Two  grounds  of  error  are  urged  in  sup- 
port of  the  exception  to  the  denial  of  the 
motion  for  a  new  trial,  namely:  First,  that 
upon  the  plaintiff's  own  testimony,  as  a 
matter  of  law,  he  was  not  in  the  exercise 
of  due  care;  second,  that  the  trial  judge 
would  not  consider  "the  question  of  whether 
the  jury  had  responded  to  the  real  merits 
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of  the  controveny,  and  of  whether  the  ver- 
dict failed  to  do  justice  between  the  par- 
ties." 

These  facts  are  shown  by  the  plaintiff's 
evidence:  The  plaintifT,  as  a  sergeant  of 
the  First  Light  Infantry,  in  charge  of  a 
detail  of  three  men,  was  riding  on  an  auto- 
mobile trucky  which  was  conveying  camp 
equipage  and  stores  from  Providence  to 
the  camp  at  Quonset.  Between  1  and  2 
o'clock  in  the  afternoon,  at  a  point  on  the 
highway  south  of  Apponaug,  opposite  Bray- 
ton  Cemetery,  the  tire  on  the  truck's  left 
rear  wheel  burst,  and  the  truck  was  brought 
to  a  stop  alongside  of  and  2  or  3  feet  to 
the  east  of  the  trolley  track.  This  track  is 
on  the  west  side  of  the  highway,  and  its 
easterly  rail  is  10  feet  from  the  electric 
car  poles  on  the  west  side  of  the  highway, 
and  12  feet  from  the  fence  on  that  side. 
From  the  easterly  rail  to  the  curb  or  edge 
of  the  sidewalk  on  the  east  side  the  dis- 
tance is  21  feet.  Poles  of  the  Narragansett 
Electric  Light  Company  are  placed  in  this 
sidewalk  at  its  edge,  the  sidewalk  being 
6  feet  wide.  The  macadam  portion  of  the 
street  lies  between  the  edge  of  the  side- 
walk on  the  east  and  the  easterly  rail  of 
the  car  track.  The  extreme  over-all  width 
of  the  truck  was  5  feet  and  8  inches.  By 
the  testimony  there  was  a  space  of  about 
13  feet  between  the  curb  or  edge  of  the 
sidewalk  and  the  east  side  of  the  truck 
after  it  was  stopped.  Alter  the  truck 
stopped  there  was  at  first  some  conversa- 
tion as  to  what  was  t»  be  done,  as  they 
had  with  them  no -spare  tire.  Three  of  the 
men — Freest,  Clarke,  and  the  plaintiff — 
alighted  and  went  to  the  rear  to  look  over 
the  injured  tire.  Freese  took  a  position 
close  to  the  left  rear  wheel,  facing  it;  Clarke 
stood  near  him,  a  little  to  the  north  and 
east,  and  the  plaintiff  was  a  little  more  to 
the  north  and  east,  faoing  southeasterly, 
bending  over  slightly  and  looking  over  his 
right  shoulder  at  the  wheeL  The  attitude 
of  Clarke  was  similar.  All  three  say  that 
they  were  thus  engaged  lor  a  minute  and 
a  half.  The  plaintiff,  who  was  farthest 
from  it,  was  about  3  feet  east  of  the  truck, 
thus  leaviAg  10  feet  of  the  roadway  be- 
tween him  and  the  edge  of  the  sidewalk. 
At  the  point  of  the  accident  the  highway 
was  nearly  straight^  and  from  the  truck 
southward  there  was  an  unobstructed  view 
for  at  least  350  feet.  The  chauffeur  of  de- 
fendant's automobile  testified  that  he  saw 
the  truck  standing  there  when  even  at  a 
greater  distance.  The  plaintiff  says  he 
looked  up  and  down  the  hiighway,  when  he 
took  his  position  at  the  rear  of  the  truck, 
but  did  not  look  up  afterwards,  and  ad- 
L.R.A.1917B. 


mits  that  if  he  had  looked  up  he  would 
have  seen  the  approaching  automobile,  but 
says  he  did  not  pay  attention  to  what 
might  be  coming  because  he  thought  he  was 
in  a  safe  place.  The  defendant's  automobile 
was  an  Oldsmobile  of  the  Autocrat  1911 
type.  Its  width  is  not  stated,  but  from 
what  is  common  knowledge,  we  think  it 
may  be  inferred  that  its  extreme  width  did 
not  exceed  6  feet. 

Upon  this  testimony  the  defendant  argues 
that,  as  a  matter  of  law,  the  plaintiff  was 
not  in  the  exercise  of  proper  care  for  his 
own  saiety  at  the  time  of  the  accident.  In 
support  of  this  claim  he  cites  seven  or  eight 
street  railway  cases  in  which  the  duty  of 
persons  working  upon  or  in  close  proximity 
to  street  railway  tracks  to  exercise  care  by 
looking  or  listening  for  approaching  cars 
is  upheld.  We  think  that  these  and  similar 
cases  are  clearly  distinguishable  from  the 
case  at  bar.  Practically  everyone  knows 
that  a  street  car,  normally  used,  can  only 
proceed  upon  its  track.  Tlie  track  is  there- 
fore an  obvious  place  of  danger,  and  the 
law  imposes  upon  everyone  on  or  in  close 
proximity  to  it  the  duty  of  exercising  care 
to  avoid  the  danger  arising  from  passing 
cars.  But  it  is  clear  that  the  law  does 
not  require  one,  lawfully  standing  at  noon- 
day on  a  country  highway,  and  directing 
his  attention  to  a  burst  or  punctured  tire 
on  a  wheel  of  the  vehicle  on  which  he  has 
been  riding,  to  anticipate  and  to  guard 
against  being  run  over  by  an  automobile, 
having  ample  room  to  pass  him  in  safety. 
In  other  words,  the  law  does  not  require 
an  ordinarily  prudent  person  to  expect  such 
carelessness.  On  the  contrary,  he  has  a 
right  to  expeot,  and  to  rely  on  the  ex- 
>pectation,  that  the  driver  of  liie  automobile 
will  avail  himself  of  the  opportunity  to 
pass  by  in  safety.  We  hold,  therefore,  that 
it  does  not  appear  that  upon  this  evidence 
the  plaintiff  was  negligent  as  a  matter  of 
law. 

The  defendant  bases  his  second  claim  of 
error  in  the  denial  of  the  motion  lor  a  new 
trial  on  this  portion  of  the  rescript  of  the 
trial  judge,  namely:  ''Defendant  says  that 
the  preponderance  of  the  evidence  la  that 
plaintiff  stepped  suddenly  in  the  way  from 
behind  the  stalled  truck.  Suppose  I  do  be- 
lieve that  this  is  more  probable  than  that 
defendant's  driver  ran  down  a  man  in  plain 
sight;  it  is  a  question  of  faet  which  has 
been  passed  upon  by  the  tribunal  appoint- 
ed to  try  questions  of  fact.  Motion  lor  new 
trial  denied." 

The  defendant  urges  that  by  this  lan- 
guage the  trial  judge  refused  to  consider 
whether  the  jury  had  responded  to  the  real 
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merits  of  the  controversy,  and  of  whether 
the  verdict  failed  to  do  justice  between  the 
parties,  because  apparently  of  the  opinion 
that  he  had  no  power  to  do  so.  This  court, 
in  Wilcox  v.  Rhode  Island  Go.  29  R.  I.  292, 
70  Atl.  913;  Noland  v.  Rhode  Island  Co. 
30  R.  I.  246,  74  Atl.  914,  and  McMahon  v. 
Rhode  Island  Co.  32  R.  I.  237,  78  Atl.  1012, 
Ann.  Cas.  1912D,  1223,  has  considered  and 
discussed  the  powers  and  duties  of  trial 
judges  in  passing  upon  motions  for  new 
trials.  From  them  two  rules  emerge;  name- 
ly, 'Svhen  the  evidence  is  nearly  balanced, 
or  is  such  that  different  minds  would  natur- 
ally and  fairly  come  to  different  conclu- 
Hions  thereon,  he  has  no  right  to  disturb 
the  findings  of  the  jury,  although  his  own 
judgment  might  incline  him  the  other 
way;"  but  when  his  judgment  tells  him 
that  the  verdict  is  wrong,  because  it  fails 
to  respond  truly  to  the  real  merits  of  the 
controversy  and  to  administer  substantial 
justice,  and  is  against  the  fair  preponder- 
ance of  the  evidence,  then  his  duty  is  to 
set  aside  the  verdict.  These  rules  have 
been  referred  to  and  affirmed  in  numerous 
cases  since  those  above  cited.  We  think  it 
should  not  be  inferred  that  the  trial  judge 
was  not  informed  as  to  these  decisions,  but 
that,  being  aware  of  them,  he  has  intended 
to  imply  that  in  his  judgment  the  evidence 
in  this  case  places  it  in  the  first  class, 
where  the  verdict  of  the  jury  is  to  be  ac- 
cepted aa  conclusive  as  to  the  facts.  We 
say  this  while  recognizing  the  fact  that  the 
language  of  the  rescript  is  not  as  discrimi- 
nating and  clear  on  this  point  as  it  might 
be. 

There  were  two  witnesses  for  the  defend- 
ant, the  chauffeur  and  the  defendant's  wife, 
who  was  one  of  the  other  two  occupants  of 
the  car.  The  absence  of  the  third  occupant 
was  explained  by  illness.  The  chauffeur 
said  that  he  saw  two  men  standing  by  the 
truck.  Smith,  its  driver,  and  Clarke,  but 
not  the  plaintiff;  that  he  passed  at  a  dis- 
tance of  4  feet  from  the  truck,  that  when 
his  car  was  about  8  feet  from  these  two 
men,  they  ran  to  the  rear  of  the  truck,  and 
he  was  not  aware  that  the  automobile  had 
come  in  contact  with  the  plaintiff  until  in- 
formed of  the  fact  by  Mrs.  Schaller,  after 
the  automobile  had  passed  the  truck.  Mrs. 
Schaller  says  that  the  automobile  was  go- 
ing not  over  12  miles  an  hour  at  the  time, 
and  that  it  passed  the  truck  with  a  clear- 
ance of  about  3  feet;  that  as  they  passed 
the  rear  of  the  truck  she  saw  a  man  run 
right  into  the  mud  guard  and  fall;  that 
she  did  not  see  him  until  he  struck  the 
fender.  They  both  say  that  the  horn  of 
L.R.A.1917B. 


I  the  automobile  was  repeatedly  sounded  as 
I  it  approached  the  truck.  Smith,  the  driver 
i  of  the  truck,  testifies  that  when  the  auto- 
mobile  passed  he  had  not  alighted  from  the 
truck,  but  at  that  time  stood  on  its  left- 
hand  running  board,  near  the  front  end  of 
the  truck.  Tlie  others  of  his  party  corrob- 
orate him  in  this.  The  three  men  stand- 
ing near  the  left  rear  wheel  of  the  truck 
all  say  that  on  the  approach  of  the  auto- 
mobile they  did  not  leave  their  places  and 
go  to  the  rear  of  the  truck;  that  they  were 
unaware  of  its  approach  until  it  whizzed 
by.  Clarke  says  "it  touched  his  clothing. 
The  plaintiff  could  not  tell  how  he  was 
struck,  or  what  hit  him.  No  one  of  the 
other  three  saw  the  actual  collision,  but 
heard  the  noise  of  the  impact,  and  saw  the 
plaintiff  while  falling  and  as  he  struck  the 
ground.  Smith  and  Clarke  testified  that 
the  tracks  of  defendant's  car  showed  that 
it  moved  a  little  to  its  left  as  it  passed 
the  truck,  and  the  latter  said  that  the  west- 
erly rack  of  the  automobile  as  it  passed 
the  rear  part  of  the  truck  was  about  4  feet 
away. 

We  have  stated  the  essential  porticms  of 
the  testimony  thus  fully  because  of  the 
peculiar  question  now  raised.  The  testi- 
mony was  plainly  and  sharply  conflicting. 
Upon  carefully  considering  it^  we  are  clear- 
ly of  the  opinion  that  the  trial  judge  did 
not  err  in  denying  the  motion  for  a  new 
trial  on  the  ground  that  the  yerdiet  was 
against  the  evidence.  The  exception  to  the 
denial  of  such  motion  is  ovenmled. 

The  two  requests  refused  to  whtdi  the 
other  two  exceptions  are  directed  are: 

"(1)  In  this  cast  the  doctrine  of  last 
clear  chance  has  no  application,  unless  it 
be  found  as  a  fact  that  the  defendant's 
driver  actually  saw  the  plaintiff  in  time  to 
avoid  striking  him." 

"(3)  In  determining  the  center  line  of 
the  road  in  this  case  the  measurements  are 
to  be  taken  from  the  extreme  side  of  the 
road,  and  the  space  occupied  by  the  car 
tracks  is  not  to  be  excluded  from  the  meas- 
urements." 

In  refusing  to  charge  them,  the  trial 
judge  said :  '*I  do  not  think  they  are  called 
for  by  the  evidence  in  the  case,  and  will 
probably  lead  to  more  confusion  than  they 
would  be  of  benefit." 

We  think  there  was  no  error  in  such  re- 
fusal, and  these  two  exceptions  are  over- 
ruled. 

All  the  exceptions  are  overruled,  and  the 
case  is  remitted  to  the  Superior  Court  in 
the  county  of  Kent  for  the  entry  of  judg- 
ment on  the  verdict. 
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ilrikiDS  one  o^ 
highway. 


As  to  reciprocal  duty  of  operator  of 
antomobile  and  pedestrian  to  nse  care, 
see  annotation  to  Deputy  v.  Kimmell,  51 
L.B.A.(N.S.)  989,  and  earlier  annota- 
tion there  referred  to. 

The  decision  in  Humes  v.  Schaij.er, 
ante,  316,  that  the  law  does  not  require 
one  lawfully  standing  at  noon  on  a 
country  highway,  and  directing  his  at- 
tention to  a  defective  tire  on  a  truck  on 
which  he  had  been  riding,  to  guard 
against  being  run  over  by  an  automobile 
having  ample  room  to  pass  him  in  safe- 
ty, and  that  he  has  a  right  to  rely  on 
the  expeotation  that  the  automobile 
driver  will  avail  himself  of  the  oppor- 
tunity to  pass  in  safety,  and  that  the 
plaintiff  in  that  case  was  not,  under  the 
circumstances,  negligent  as  a  matter  of 
Jaw,  appears  sound.  It  is  held  that 
drivers  are  bound  to  anticipate  the  pres- 
ence of  pedestrians  upon  the  streets  and 
highways,  and  to  exercise  reasonable 
care  not  to  injure  them.  A  p>erson  en- 
gaged about  a  car  in  the  highway  is  in 
somewhat  the  same  position  as  a  pedes- 
trian, and  the  driver  of  a  vehicle  ap- 
proaching such  a  person  undoubtedly 
owes  him  the  duty  to  exercise  reason- 
able care  to  avoid  injuring  him;  and, 
on  the  other  hand,  the  one  engaged 
about  the  car  must  also  use  reasonable 
care  for  his  own  safety.    What  amounts 


to  the  use  of  such  care  depends,  of 
course,  upon  the  circumstances  of  each 
case.  The  inquiry  is  suggested  whether 
one  working  about  a  disabled  car  should 
not,  in  the  exercise  of  due  care,  ordi- 
narily move  the  car  to  the  right-hand 
side  of  the  way,  and  thus  obviate  as 
far  as  possible  the  danger  from  passing 
vehicles.  In  case  of  a  disabled  car  at 
night  it  would  seem  that  such  a  course 
at  least  should  be  pursued.  As  stated, 
however,  each  case  depends  upon  its  own 
facts,  and  no  definite  rules  can  be  laid 
down,  except  that  both  approaching 
drivers  and  those  engaged  about  cars 
standing  in  the  highway  must  exercise 
reasonable  care  to  avoid  injury. 

Humes  v.  Schaller  appears  to  be  the 
first  case  which  has  considered  the 
specific  question  under  annotation.  It 
will  be  noted  that  in  that  case  the  court 
distinguishes  the  street  railway  cases 
cited,  dealing  with  the  duty  of  persons 
working  near  street  railway  tracks  to 
look  or  listen  for  approaching  cars,  re- 
marking that  everyone  knows  that  street 
cars,  as  normally  used,  can  only  proceed 
on  the  tracks,  and  that  the  tracks  are 
therefore  places  of  danger,  so  that  the 
law  imposes  upon  those  in  close  proxim- 
ity to  them  the  duty  of  exercising  care 
to  avoid  passing  cars.  J.  T.  W. 


SOUTH  DAKOTA  SUPRBHE  COURT. 

MARTHA  ALICE   DUSTIN,  Reept., 

v. 

INTERSTATE   BUSINESS   MEN'S   ACCI- 
DENT ASSOCIATION,  Appt. 

(—  8.  D.  — ,  159  N.  W.  395.) 

Appeal  *  statement  of   facts  —  suffli- 
clency. 

1.  A  statement  of  facta  for  appeal  will 
not  be  stricken  from  the  record  if  from  the 
standpoint  of  the  appellant  the  facts  neces- 
sary properly  to  present  the  matters  sought 
to  be  reviewed  are  set  out. 

¥qt  other  oaset,  aae  Appeal  and  Error,  IV,  n, 
in  Dip.  1-42  N.  8, 

Insummee  —  oonstniotlon  —  additional 
lasurance. 

2.  A  provision  for  apportioament  in  case 
a  holder  of  an  accident  insurance  policy 
shall  carry  any  other  accident  insurance 
of   which   he  has  not  notified   the   insured 

Note.  —  As  to  provision  in  accident  policy 
for  prorating  in  case  of  other  insuraDce,  see 
annotation  following  this  case,  post,  323. 
/^R.A.19]7R. 


within  the  specified  time  before  loss,  ap- 
plies to  any  such  insurance  secured  during 
the  life  of  the  policy,  and  is  not  limited  to 
that  existing  at  the  time  the  policy  is 
secured. 

For  other  cases,  see  Insurance,  VI.  g,  in 
Dig.  1-52  A'.  8. 

Same  -*  automatic  reduction  —  validity. 

3.  A  provision  in  an  accident  insurance 
policy  for  automatic  reduction  in  case  ad- 
ditional insurance  of  the  same  kind  is  taken 
out  is  not  against  public  policy. 

For  other  cases,  see  Insurance,  VL  g,  in 
Dig.  1-52  X.  8. 

Same   —   conflicting   provialona  —  en* 
forcemeiit. 

4.  A  provision  in  an  accident  insurance 
policy  for  pro  rata  liability  of  the  maker, 

I  in  case  additional  insurance  of  that  nature 
I  is  taken  without  notifying  him,  is  not  so 
I  repugnant  to  a  provision   making  the   in- 
surer liable  for  a  specified  amount  in  case 
of  accident  that  it  must  yield  thereto. 
For  other  cases,  see  Insurance,  III,  d,  2; 
VL  g,  in  Dig.  1''52  N.  8, 

(October  4,  1916.) 
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APPEAL  hj  dolendaat  frcmi  a  judgment 
of  the  Circuit  Court  for  Lawrence 
County  in  plaintiff's  favor,  and  from  an 
order  overruling  a  motion  for  a  new  trial, 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  an  accident  insurance 
policy.    Reversed. 

Tlic  facts  are  stated  in  the  opinion. 

Messrs.  Dnnshee  &  Haines  and  Stewart 
&  Hodgson,  for  appellant: 

Tlie  provisions  of  paragraph  16  do  not 
contravene  public  policy. 

Vidal  V.  Philadelphia,  2  How.  127,  11 
L.  ed.  205;  Printing  &  Numerical  Register- 
ing Co.  V.  Sampson,  L.  R.  19  Eq.  462,  44 
L.  J.  Ch.  N.  S.  705,  32  L.  T.  N.  S.  354,  23 
Week.  Rep.  463,  21  Eng.  Rul.  Cas.  696;  1 
Page,  Contr.  p.  503. 

Provisions  of  similar  import  are  found 
in  the  standard  fire  insurance  policy  of  this 
state  and  such  provisions  are  uniformly 
uplield. 

Hronish  v.  Home  Ins.  Co.  33  S.  D.  428, 
14G  X.  W.  588. 

By  the  terms  of  the  provision  it  became 
operative  immediately  upon  the  procuring 
of  additional  insurance. 

Schuermann  v.  Dwelling  House  Tns.  Co. 
161  111.  437,  52  Am.  St.  Rep.  377,  43  N.  E. 
109.3;  Moore  v.  Phoenix  F.  Ins.  Co.  64  N. 
H.  140,  10  Am.  St.  Rep.  384,  6  Atl.  27 ;  Mc- 
Clure  V.  Watertown  F.  Ins.  Co.  90  Pa.  277, 
35  Am.  Rep.  656. 

The  provision  is  not  void  for  uncertainty 
and  the  propositions  made  by  plaintiff's 
counsel  with  reference  to  the  ambiguity  of 
the  clause  are  not  well  founded. 

Coolcy,  Const.  Lim.  6th  ed.  51;  Commer- 
cial Travelers'  Mut.  Acci.  Asso.  v.  Fulton, 
24  C.  C.  A.  664,  45  U.  S.  App.  678,  79  Fed. 
423;  Travelers*  Preferred  Acci.  Asso.  v. 
Stone,  50  111.  App.  222;  Carr  v.  Pacific  Mut. 
L.  Ins.  Co.  100  Mo.  App.  602,  76  S.  W. 
180. 

Plaintiff's  contention  that  it  was  not  the 
beneficiary's  duty  to  give  the  notice  is  con- 
ceded, but  the  liability  of  the  defendant 
was  fixed  by  the  condition  at  the  time  of 
the  accident  and  before  her  rights  accrued. 

Globe  Acci.  Ins.  Co.  v.  Qerisch,  163  111. 
626,  64  Am.  St.^ep.  486,  45  N.  E.  663. 

The  provisions  of  paragraph  16  are  not 
repugnant  to  the  insuring  clause,  which 
specifically  states  that  the  agreements  as  to 
indemnity  and  benefits  are  subject  to  the 
provisions,  conditions,  and  limitations  set 
forth  in  the  policy. 

2  Page,  Contr.  p.  1753;  Wisconsin  M.  & 
F.  Ins.  Co.  Bank  v.  Wilkin,  95  Wis.  Ill,  60 
Am.  St.  Rep.  86,  69  N.  W.  354 ;  Employers' 
Liability  Assur.  Corp.  v.  Morrow,  74  C.  C. 
A.  640,  143  Fed.  760;  Bean  v.  ^tna  L.  Ins. 
Co.  Ill  Tenn.  186,  78  8.  W.  104. 
UR.A.1917B. 


Messrs.  Robert  X.  Ogdcn  and  IU>l>ert 
N.   Ogden,   Jr.,   for  respondent: 

Defendants'  brief  does  not  contain  all  the 
material  evidence  received  upon  the  trial, 
and  its  assignment  of  error  that  the  de- 
cision of  the  court  is  not  sustained  by  the 
evidence,  cannot  be  considered. 

Anderson  v.  Standard  Acci.  Ins.  Co.  36 
S.  D.  390,  155  N.  W.  1;  Smith  v.  Pence,  33 
S.  D.  516,  146  N".  W.  709;  Gilfillan  v.  Schal- 
ler,  32  S.  D.  638,  144  N.  W.  133;  Sweeney  v. 
,Hewett,  34  S.  D.  302,  148  N.  W.  503;  Clark 
V.  Mosier,  35  S.  D.  54,  150  N.  W.  475; 
Dewey  v.  Chicago,  B.  &  Q.  R.  Co.  35  S.  D. 
279,  152  N.  W.  104. 

The  clause  in  the  policy  is  ambiguous. 

1  C.  J.  414,  notes,  27-30;  Fidelity  &  C. 
Co.  V.  Chambers,  93  Va.  138,  40  L.R.A.  432, 
24  S.  E.  896;  Commercial  Travelers'  Mut. 
Acci.  Asso.  v.  Fulton,  24  C.  C.  A.  654,  4.'> 
U.  S.  App.  678,  79  Fed.  423;  Travelers' 
Preferred  Acci.  Asso.  t.  Stone,  60  111.  App. 
222;  Wadsworth  v.  Canadian  R.  Acci.  Ins. 
Co.  Ann.  Cas.  1913 A,  546,  note;  McNamara 
V.  Dakota  F.  &  M.  Ins.  Co.  1  8.  D.  342,  47 
N.  W.  288. 

The  clause  is  void  for  repugnancy. 

Cumberland  Mut.  F.  Ins.  Co.  v.  Oiltinan, 
48  N.  J.  L.  495,  57  Am.  Rep.  586,  7  Atl. 
424;  Employer's  Liability  Assur.  Corp.  v. 
Morrow,  74  C.  C.  A.  640,  143  Fed.  750; 
Bean  v.  -Etna  L.  Ins.  Co.  Ill  Tonn.  186,  78 
S.  W.  104;  Wisconsin  M.  &  F.  Ins.  Co. 
Bank  v.  Wilkin,  95  Wis.  Ill,  60  Am.  St. 
Rep.  86,  69  N.  W.  364;  Straus  v.  Wana- 
maker,  175  Pa.  213,  34  Atl.  648;  Williams 
V.  Hathaway,  L.  R.  6  Gh.  Div.  544. 

PoUey,  P.  J.  delivered  the  opinion  of  the 
court: 

This  action  is  brought  for  the  recovery 
of  $2,600  claimed  to  be  due  on  an  accident 
insurance  policy  issued  by  defendant  to  one 
J.  F.  Dustin,  and  in  which  this  plaintlfT 
is  named  as  beneficiary.  Said  policy  was 
issued  on  the  10th  day  of  July,  1913,  pur- 
suant to  a  written  application  theretofore 
made  by  said  Dustin.  But  two  paragraphs, 
C  and  10  of  said  policy,  are  of  importance 
on  this  appeal.  Said  paragraphs  read  aa 
follows: 

"C.  If,  as  a  result  of  such  injury,  inde- 
pendently of  all  other  causes,  intervening, 
contributing,  or  concurring,  the  death  of 
the  member  shall  occur  within  ninety  days 
from  the  date  thereof,  the  aseooiaiion  shall 
pay  the  sum  of  $5,000,  which  shall  be  in 
full  and  complete  satisfaction  of  every 
claim  against  it,  including  any  claim  or  dis- 
ability." 

"16.  If  the  member  shall  carry  any  other 
accident  insurance,  of  which  he  1ms  not  noti- 
fied this  afisooiation  in  writing  at  least 
fifteen  days  prior  to  the  date  of  any  acci- 
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dpnt  on  account  of  which  any  claim  is  made 
hereunder,  this  association  shall  ouly  be 
liable  for  such  proportionate  amount  of  the 
benefits  or  indemnity  herein  promised  as 
such  benefits  and  indemnity  bear  to  the 
total  amount  of  benefits  or  indemnity  prom- 
ised in  all  accident  policies  or  certificates, 
and  for  the  return  of  such  part  of  the  last 
assessment  paid  by  the  member  as  shall  ex- 
ceed the  pro  rata  of  the  premium  for  bene- 
fits paid." 

These  two  paragraphs  are  found  on  differ- 
ent pages  of  the  policy. 

On  the  16th  day  of  September,  1913,  said 
Dustin  made  application  to  the  Chicago 
Business  Men's  Association,  an  accident  in- 
surance company  of  Chicago,  Illinois,  for 
additional  accident  insurance.  This  appli- 
cation was  accepted,  and  on  the  21st  day  of 
th|^t  month  a  policy  was  issued  by  said 
company  to  said  Dustin,  by  the  terms  of 
which  it  was  agreed  that,  in  case  of  the 
death  of  the  said  Dustin  from  a  bodily  in- 
jury caused  by  accidental  means,  the  said 
company  would  pay  to  the  beneficiary 
named  in  said  policy  the  sum  of  $5,000. 
The  said  Dustin  did  not  give  to  defendant 
the  notice  provided  for  in  paragraph  10 
above  quoted,  and  on  the  27th  day  of  Sep- 
tember, 1913,  within  six  days  after  the  issu- 
ance of  the  policy  by  the  Chicago  Business 
Men's  Association,  the  said  Dustin  lost  his 
life  as  the  result  of  an  automobile  accident. 
Plainti^  made  the  proper  proof  of  death, 
and  demanded  payment  of  $5,000  under  the 
provisions  of  paragraph  C.  of  the  policy  is- 
sued by  defendant.  Defendant  refused  to 
pay  the  full  amount  of  $5,000,  claiming 
that,  because  of  the  issuance  of  the  said 
second  policy  of  accident  insurance,  and  the 
failure  on  the  part  of  the  said  decedent  to 
give  the  notice  provided  for  in  paragraph 
16  above  quoted,  it  was  liable  for  only 
$2,500.  This  amount  defendant  paid  to 
plaintiff  without  prejudice  to  her  right  to 
prosecute  this  action  for  the  remaining 
$2,500.  The  case  was  tried  to  the  court 
upon  an  agreed  statement  of  facts.  Find- 
ings and  judgment  were  in  favor  of  plain- 
tiff, and  from  such  judgment  and  from  an 
order  overruling  its  motion  for  a  new  trial, 
defendant  appeals. 

It  is  contended  by  reapondent  that  ap- 
pellant's statement  of  the  facts  in.  the  case 
should  be  disregarded  by  the  court,  for  the 
reason  that  the  same  does  not  contain  a 
sufficient  amount  of  the  material  evidence 
to  properly  present  the  appeal.  The  por- 
tion of  the  evidence  that  respondent  claims 
is  materia],  but  whieh  appellant  failed  to 
print,  is  the  application  made  to  defendant 
by  the  decedent  for  the  Issuance  of  the  pol- 


statement  that  all  the  material  evidence  is 
therein  set  forth. 

The  rule  which  requires  the  appellant  to 
set  out  in  his  brief  all  the  material  evi- 
dence does  not  mean  all  the  evidence  that 
may  have  been  material  on  the  trial,  but 
only  so  much  thereof  as  is  necessary  to 
properly  present  the  matters  that  are 
sought  to  be  reviewed  by  this  court.  Where 
this  has  been  fairly  done  from  the  stand- 
point of  the  appellant,  the  statement  will 
not  be  stricken  from  the  record,  nor  be  dis* 
regarded,  though  there  may  be  other  evi- 
dence that  respondent,  or  even  the  court, 
believes  should  have  been  printed.  In  such 
cases  the  respondent  may  supply  the  omis- 
sion by  printing  the  omitted  evidence  in  an 
additional  statement  of  the  case.  Or  the 
court  may,  if  deemed  necessary,  order  the 
original  record  sent  up  for  examination. 
A  statement  will  not  be  stricken  from  the 
record,  nor  be  disregarded  by  the  court, 
except  on  motion  to  that  effect  by  the  re- 
spondent, and  then  only  when  it  is  appar- 
ent that  the  appellant  has,  either  intention-' 
ally  or  negligently,  omitted  to  print  portions 
of  the  evidence  that  are  necessary  to 
a  proper  understanding  of  the  case.  State 
V.  Syverson,  —  S.  D.  — ,  160  N.  W.  40. 
No  such  disregard  of  the  rule  is  shown  in 
this  case;  neither  was  the  proper  motion 
made.  And,  moreover,  respondent's  brief 
contains  enough  of  the  substance  of  said 
application  to  supply  appellant's  omission 
and  to  answer  all  necessary  purposes. 

The  purpose  of  the  provisions  in  para- 
graph 16  is  to  give  the  insurer,  in  acci- 
dent insurance,  an  opportunity  to  guard 
against,  and  prevent,  overinsurance.  Such 
provisions  can  be  justified  only  on  the 
ground  that  the  element  of  moral  hazard 
is  involved  in  accident  insurance, — ^that 
there  is  danger  of  liability  on  account  of 
self-inflicted  injuries  if  excessive  or  overin- 
surance is  permitted.  In  fire  insurance  the 
element  of  moral  hazard  is  constantly 
taken  into  consideration,  and  is  recognized 
by  law;  and  a  provision  of  similar  import 
to  the  one  herein  involved  has  been  written 
into  the  standard  fire  insurance  policy,  and 
is  a  part  of  the  fire  insurance  law  of  this 
state.  But  it  is  contended  by  the  respond- 
ent that  such  a  provision  in  an  accident  in- 
surance policy  is  against  the  public  policy 
of  this  state  and  for  that  reason  void,  and 
that  it  is  so  repugnant  to  the  main  pur- 
pose of  the  policy  that  the  two  provisions 
cannot  stand  together.  It  is  also  contended 
that  the  language  used  in  paragraph  16  is 
so  ambiguous,  and  its  meaning,  if  it  has 
any,  is  so  obscure  and  misleading,  as  to 
render  the  entire  paragraph  void.  The  first 
clause  of  said  paragraph  reads  as  follows: 


ley  involved.     Appellant's  brief  contains  a    "If  the  member  shall  carry  any  ether  acci- 
X^R.A.1917B.  21 
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dent  insurance."  It  is  argued  by  respond- 
ent that  the  verb  "carry,"  being  in  the 
present  tense,  has  reference  only  to  insur- 
ance carried  at  that  time;  i.  e.,  at  the  time 
the  decedent  made  his  application  for  the 
policy  involved.  In  the  said  application, 
the  applicant  had  been  required  to  state 
whether  he  was  then  carrying  any  accident 
insurance,  and  respondent  contends  that  the 
decedent  might  reasonably  have  uif erred 
from  the  language  used  in  the  clause  just 
quoted  that  the  condition  in  question  in 
paragraph  16  referred  only  to  accident  in- 
surance carried  by  the  decedent  at  that 
time«  Tlie  clause  in  question  is  not  sus- 
ceptible of  this  interpretation.  When  read 
in  connection  with  the  succeeding  modify- 
ing clause,  "of  which  he  has  not  notified 
this  association  at  least  fifteen  days  prior 
to  the  date  of  any  accident  on  account  of 
which  anv  claim  is  made  hereunder,"  it 
clearly  indicates  that  it  has  reference  to 
insurance  in  force  at  the  time  of  the  acci- 
dent. True,  as  contended  by  respondent,  if 
the  clause  had  read,  "if  the  member  shall 
hereafter  carry,"  or,  "shall  hereafter  ob- 
tain, take  out,  or  carry,"  any  other  accident 
insurance  of  which  he  has  not  notified  this 
association  at  least  fifteen  days  prior  to 
the  date  of  any  accident  on  account  of 
which  any  claim  is  made  hereunder,  there 
could  have  been  no  possible  ground  for  re- 
spondent's contention.  But  we  are  satisfied 
that  the  language  used  is  broad  enough  to 
inohide  any  other  accident  insurance,  wheth- 
er the  same  was  in  force  at  the  time  the 
application  was  made  or  was  issued  there- 
after, and  that  the  decedent  could  not  have 
misunderstood  or  have  been  misled  by  the 
language  used,  and  that  the  clause  in  ques- 
tion is  not  void  for  ambiguity. 

This  brings  us  to  the  second  and  more 
difficult  question:  Is  the  provision  found 
in  paragraph  16  so  repugnant  to  the  main 
covenant  in  the  policy  that  both  cannot 
stand?  If  it  is,  then  the  provision  limiting 
appellant's  liability  found  in  said  para- 
graph must  give  way  to  the  principal  agree- 
ment found  in  the  first  part  of  the  policy. 
Where  two  clauses  of  a  contract  are  in  con- 
fiict  with  each  other  the  latter  must  give 
way  to  the  former.  Wisconsin  F.  &  M.  Ins. 
Co.  Bank  v.  Wilkin,  96  Wis.  Ill,  60  Am. 
St.  Rep.  86,  69  N.  W.  354,  citing  Green  Bay 
&  M.  Canal  Co,  v.  Hewett,  55  Wis.  96,  42 
Am.  Rep.  701,  12  N.  W.  382;  2  Parsons, 
Contr.  513;  Hartung  v.  Witte,  59  Wis.  285, 
18  N.  W.  175;  2  Bl.  Comm.  380;  6  R.  C. 
L.  §  236.  Again :  "If  the  subsequent  stipu- 
lation of  the  contract  should  restrict  what 
was  distinctlv  stated,  and  constitutes  a 
principal  inducement  to  the  contract,  it  will 
be  of  no  effect."    Story,  Contr.  §  810. 

And,  quoting  from  Williams  v.  Hatha- 
L.R.A.1917B. 


way,  L.  R.  6  Ch.  Div.  544:  "  *The  distinc- 
tion,' says  Jessel,  M.  R.,  'has  always  been 
taken  between  a  proviso  which  is  repugnant 
to  the  covenant,  and  therefore  void,  and  a 
proviso  which  can  be  incorporated  into  the 
covenant  and  be  consistent  with  it.* " 

Can  the  limitation  under  consideration 
in  this  case  be  incorporated  into  and  be 
consistent  with  the  main  covenants?  We 
think  it  can.  Had  the  main  covenant  in 
the  policy  in  question  read:  "In  consider- 
ation of  the  stipulated  premium,  appellant 
agrees,  subject  only  to  the  terms,  condi- 
tions, and  limitations  contained  herein  and 
the  application  herein  set  out,  to  pay  the 
beneficiary  of  the  said  Dustin,  in  case  ol 
his  death  from  bodily  injuries  while  this 
policy  is  in  force,  the  sum  of  $5,000:  Pro- 
vided, that  if  said  Dustin  shall  carry  any 
other  accident  insurance  of  which  he  has 
not  notified  this  association  at  least  fift^n 
days  prior  to  the  date  of  any  accident  on 
account  of  which  any  claim  is  made  here- 
under, this  association  shall  pay  only  such 
proportionate  amount  of  said  sum  of  $5,000 
as  said  sum  bears  to  the  total  amount  of 
all  accident  insurance  policies  carried  by 
the  decedent," — it  would  not  be  subject  to 
the  criticism  made  by  respondent.  Thv  con- 
dition in  the  proviso  is  perfectly  consistent 
with  the  main  covenant  in  the  contract.  It' 
merely  provides  that  certain  conduct  or 
acts  on  the  part  of  the  insured  will  reduce 
the  liability  of  the  insurer.  The  provise  is 
not  contrary  to  any  lft^Y,  nor  is  it  immoral, 
and,  unless  it  is  contrary  to  public  policy, 
it  must  be  given  effect. 

As  above  stated,  the  purpose  of  the  pro- 
viso contained  in  paragraph  16  is  to  enable 
the  insurer  to  guard  against  and  prevent 
excessive  accident  insurance.  Under  the 
terms  of  the  provision,  the  issuance  of  ad- 
ditional insurance  without  the  giving  of 
the  notice  therein  provided  for  automatic- 
ally reduces  the  amount  of  the  insurance. 
If  the  notice  is  given,  the  liability  is  not 
affected  by  the  additional  insurance  unless 
the  company  chooses  to  exercise  its  "option 
to  return  the  unearned  premium  and  cancel 
the  policy.  The  only  reason  that  is  sug- 
gested why  a  policy  shall  be  canceled  under 
these  circumstances  is  the  danger  of  liabil- 
ity on  account  of  self-inflicted  injuries 
where  persons  have  been  allowed  to  carry 
excessive  accident  insurance.  In  other 
words,  that  the  element  of  moral  hazard 
is  involved  in  accident  insurance.  The  pro- 
vision guarding  against  moral  hazard  in 
standard  fire  insurance  policies  has  been  up- 
held bv  this  court  (Hronish  v.  Home  Ins. 
Co.  33' S.  D.  428,  146  N.  W.  688),  and  is, 
we  believe,  upheld  by  courts  in  general. 
While  it  is  true  that  the  element  of  moral 
ha/'ard  is  not  involved  in  accident  insurance 
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to  the  aume  extent  as  in  fire  insurance,  it 
cannot  be  denied  that  there  is  some  addi- 
tional risk  on  aeoonnt  of  self-inflicted  in- 
juries in  case  of  accident  insurance,  and 
that  the  element  of  moral  hasard  does  exist. 
No  reason  has  been  shown  why  the  parties 
to  an  accident  insurance  policy  may  not 
guard  against  this  risk  by  contract;  and  it 
the  contract  has  been  fairly  entered  into,  it 
ought  to  be  enforced. 


The  case  involvee  no  question  of  public 
policy.  It  is  purely  a  question  of  the  right 
to  enter  into  the  agreement  contained  in 
the  policy.  The  decedent  failed  to  give  the 
notice  provided  for  in  the  policy,  and  de- 
fendant's liability  was  reduced  as  therein 
provided. 

The  judgment  and  order  appealed  from 
are  reversed. 


Amiotatioii-^Provision  in  accident  policy  for  prorating  m  case  of  other 

insurance. 


While  provisions  for  prorating  in  case 
of  other  insurance  are  common  in  fire 
insurance  policies,  a  provision  of  this 
character  in  an  accident  policy  seems 
to  be  a  new  one,  and  no  direct  authority 
dealing  with  such  a  provision  has  been 
found. 

Provisions  of  this  kind  are  held  to  be 
valid  in  fire  policies,  and  the  conclusion 
reached  in  Dustin  v.  Interstate  Busi- 
ness Men's  Acci.  Asso.  ante,  319,  that 
the  provision  for  prorating  there  in- 
volved was  not  against  public  policy, 
seems  sound;  as  does  also  the  decision 
that  the  provision  for  prorating  was  not 
so  repugnant  to  the  general  provision 
making  the  insurer  liable  to  a  specified 
amount  in  case  of  accident  that  it  could 
not  be  given  effect.  And  under  the  pro- 
visions of  the  policy  there  seems  to  be 
no  question  as  to  the  correctness  of  the 
further  eonclusion,  that  the  provision 
for  apportionment  was  applicable  to 
other  accident  insurance  taken  out  dur- 
ing the  life  of  the  policy,  although  it 
was  taken  out  after  the  policy  was  ob- 
tained. 

In  cases  of  fire  insurance  the  right  to 
prorate,  as  a  rule,  exists  only  as  to 
policies  which  insure  the  same  property, 
the  aame  interest,  against  the  same  risk, 
and  in  favor  of  the  same  party. 

The  poliey  in  Dustin  v.  Interstate 
Business  Men's  Acci.  Asso.  provided 
for  prorating  if  the  insured  carried  ''any 
other  accident  insurance"  of  which  he 


had  not  notified  the  insurer  within  fif- 
teen days  prior  to  the  date  of  any  acci- 
dent. 

It  will  be  noticed  that  the  other  in- 
Buranoe  contemplated  was  expressly 
stated  to  be  accident  insurance)  and  it 
is  clear  that  the  insurer  could  not  sue- 
eessfully  claim  a  proportionate  liability 
on  account  of  policies  of  life  insurance 
carried  by  the  insured.  If,  however,  the 
provision  for  prorating  had  not  spe- 
cifically designated  accident  insurance, 
but  had  been  general,  the  question  might 
have  arisen  whether  the  amount  of  Ufe 
insurance  carried  by  the  deceased  in- 
sured should  not  also  have  been  taken 
into  consideration  for  the  purpose  of 
prorating.  • 

The  purpose  of  provisions  of  this 
kind,  in  accident  policies  as  in  fire 
policies,  is  to  enable  the  insurer  to  guard 
against  overinsuranee;  and  it  is  ques- 
tionable, at  least,  whether  it  would  not 
be  material  for  accident  insurers  in  de- 
termining the  question  of  overinsuranee 
to  take  into  consideration  policies  on 
the  insured's  life  as  well  as  accident 
policies. 

In  cases  of  injuries  not  proving  fatal, 
no  right  of  recovery  would  of  course 
ordinarily  accrue  under  the  life  policies; 
but  in  the  event  of  accidents  resulting 
in  death,  liability  would  result  on  both 
the  accident  and  life  policies. 

J.  T.  W. 


TEXXESSEE  SUPREME  COURT. 

B.  C.  WALLIN  et  al.,  Appts., 

v. 

JOHJ^SON  CITY  LUMBER  &  MANUFAC- 
TURING COMPANY. 

(—  Tenn.  — ,  188  S.  W.  677.) 


Corporatfons  —  dividends 
treasury  —  vested  right. 
1.  A  dividend  on  stock  of 

L.R.A.lfinn. 


-  held     In 

corporation 


belongs  to  the  holder  of  the  stock  at  the 
time  it  is  declared,  and  not  at  the  time 
it  becomes  payable,  although  the  resolution 
declaring  it  provides  that  it  is  to  be  held 
in  the  treasury  and  paid  out  at  a  later  date, 
on  the  order  of  the  directors. 
For  other  cases,  see  Corporations,  V.  0,  4, 
in  Dig.  1-52  .V.  S. 


Note. —  For  right  to  dividends  on  trans- 
fer of  stock,  see  annotation  following  this 
ease,  post,  826. 
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Same  «•  recovery  —  reasonable  time. 

2.  A  dividend  declared  by  the  directorB 
of  a  corporation,  to  be  held  in  the  treasury 
and  paid  out  at  a  later  day,  on  the  order 
of  the  dirctors,  may  be  recovered  by  the 
stockholders  after  the  lapse  of  a  reasonable 
time. 
For  other  caseSi  see  Corporaiiona,  V,  e,  4, 

in  Dig.  l-o2  N.  H. 

(September  23,  1916.) 

APPEAL  by  complainants  from  a  judgment 
of  the  Chancery  Court  for  Washington 
County  sustaining  a  demurrer  to  a  com- 
plaint  filed  to  recover  a  dividend  alleged  to 
have  been  declared  on  the  capital  stock  of 
the  defendant  corporation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Stanley  Barlow,  for  appellants: 

The  dividend  declared  by  defendant  be- 
longed to  complainants,  and  not  to  their 
respective  transferees,  and  where  it  was 
held  in  the  treasury  of  the  company,  to  be 
paid  out  at  a  later  date  upon  the  order  of 
the  board  of  directors,  it  was  payable  "with- 
in a  reasonable  time." 

Clephane,  Business  Corp.  2d  ed.  §  413; 
Cook  Corp.  §§  539,  541-543  k  notes;  2 
Beach,  Priv.  Corp.  §§  698,  699 ;  Clark,  Corp. 
2d  ed.  pp.  336-343;  2  Camming,  Cas.  Priv. 
Corp.  203 ;  7  R.  C.  L.  §§  260,  267 ;  1  Mora- 
wetz,  Priv.  Corp.  2d  ed.  §§  162,  163,  450, 
451;  7  TMbmp.  Corp.  §§  2172,  2173,  2176; 
8  Thomp.  Corp.  §  532;  10  Cyc.  546,  556, 
557 ;  Wheeler  v.  Northwestern  Sleigh  Co.  39 
Fed.  347 :  Dow  v.  Qbuld  &  C.  Silver  Min.  Co. 
31  Cal.  630;  Bright  v.  Lord,  1  Wilson, 
Super.  Ot.  (Ind.)  523;  Central  R.  &  Bkg. 
Co.  V.  Papot,  59  Ga.  342 ;  Chinn  v.  Courtney, 
14  Ky.  L.  Rep.  422;  Ck>odwin  v.  Hardy,  57 
Me.  143,  99  Am.  Dec.  768;  Richardson  v. 
Richardson,  75  Me.  670,  46  Am.  Rep.  428; 
Houser  v.  Richardson,  90  Mo.  App.  134; 
Jones  V.  Terre  Haute  k  R.  R.  Co.  17  How. 
Pr.  529;  King  v.  FoUett,  3  Vt.  385;  Hopper 
V.  Sage,  112  N.  Y.  530,  8  Am.  St.  Rep.  771. 
20  N.  E.  350;  Carpenter  v.  New  York  k 
N.  H.  R.  Co.  5  Abb.  Pr.  277 ;  Clapp  v.  Astor, 
2  Edw.  Ch.  379;  Beers  v.  Bridgeport 
Spring  Co.  42  Conn.  17;  Keppel  v.  Peters- 
burg R.  Co.  Chase,  Dec.  167,  Fed.  Cas.  No. 
7,722;  Bright  v.  Lord,  51  Ind.  272,  19  Am. 
Rep.  732;  Boardman  v.  Lake  Shore  k  M.  S. 
R.  Co.  84  N.  Y.  157;  Jermain  v.  Lake  Shore 
k  M.  S.  R.  Co.  91  N.  Y.  483 ;  Hill  v.  Newich- 
awanick  Co.  8  Hun,  459,  71  N.  Y.  593;  King 
V.  Paterson  k  H.  R.  Co.  29  N.  J.  L.  82; 
West  Oiester  k  P.  R.  Co.  v.  Jackson,  77  Pia. 
321;  Le  Roy  v.  Globe  Tns.  Co.  2  Edw.  Ch. 
657;  Re  Kernochan,  104  N.  Y.  618,  11  N. 
E.  150;  De  Gendre  v.  Kent,  L.  R.  4  £q.  283, 
16  L.  T.  N.  S,  694;  Rose  v.  Barclay,  45 
L.R.A.  392,  and  note,  191  Pa.  594,  43  Atl. 
385;  Southwestern  R.  Co.  v.  Papot,  67  Ga. 
L.R.A.1917B. 


675;  Waterman  v.  Alden,  42  111.  App.  294; 
Baltimore  City  Pass  R.  Co.  v.  Sewell,  35  Md. 
238,  6  Am.  Rep.  402;  Abercrombie  v.  Riddle, 
3  Md.  Ch.  320;  Brundage  v.  Bruodage,  65 
Barb.  397 ;  McGill  v.  Holmes,  23  Mise.  524, 
52  N.  Y.  Supp.  840;  Union  Screw  Co.  v. 
American  Screw  Co.  13  R.  I.  673,  11  R.  I. 
569;  Spear  v.  Hart,  3  Robt.  420;  Mobile  k 
O.  R.  Co.  V.  Tennessee,  153  U.  S.  486,  38 
L.  ed.  793,  14  Sup.  Ct  Rep.  968;  Lockhart 
V.  Van  Alstyne,  31  Mich.  76,  18  Am.  Rep. 
166;  Phiaizy  v.  Murray,  83  Ga.  747, 6  LJI.A. 
426,  20  Am.  St.  Rep.  342,  10  S.  E.  358; 
Hite  V.  Hite,  93  Ky.  267,  19  L.R.A.  173,  40 
Am.  St.  Rep.  189,  20  S.  W.  778;  Gemmell 
V.  Davis,  75  Md.  546,  32  Am.  St.  Rep.  412, 
23  Atl.  1032;  Clark  v.  Campbell,  23  Utah. 
669,  64  L.R.A.  508,  90  Am.  St.  Rep.  716, 
65  Pac.  496;  Ez  parte  Rutledge,  14  Am. 
Dec.  697,  note;  Rose  v.  Barclay,  45  L.R.A. 
392,  note;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
90,  11  Am.  Dec.  417;  Ehle  v.  Chittenango 
Bank,  24  N.  Y.  648;  Re  London  Indiarubber 
Co.  L.  R.  6  Eq.  526,  37  L.  J.  Ch.  N.  S.  235. 
18  L.  T.  N.  S.  630,  16  Week.  Rep.  384 ;  Stev- 
ens V.  South  Devon  R.  Co.  9  Hare,  312,  68 
Eng.  Reprint,  524,  21  L.  J.  Ch.  N.  S.  816; 
Henry  v.  Great  Northern  R.  Co.  1  De  G.  &  J. 
605,  44  Eng.  Reprint,  858,  3  Jur.  N.  S.  1117; 
Taft  V.  Hartford,  P.  k  F.  R.  Co.  8  R.  I. 
310,  6  Am.  Rep.  576;  Gordon  v.  Richmond, 
F.  k  P.  R.  Co.  81  Va.  621 ;  State  v.  Bank 
of  Commerce,  96  Tenn.  221,  31  S.  W.  993; 
Pritchitt  V.  Nashville  Trust  Co.  96  Tenn. 
473,  33  L.R.A.  856,  36  S.  W^  1064 ;  Tubb  v. 
Fowler,  118  Tenn.  326,  99  S.  W.  988;  Gib- 
bons V.  Mahon,  136  U.  S.  649,  34  L.  ed.  525, 
10  Sup.  C*t.  Rep.  1057;  Phelps  v.  Farmers 
k  M.  Bank,  26  Conn.  269;  American  Nat. 
Bank  v.  Nashville  Warehouse  k  Elevator 
Co.  —  Tenn.  — ,  36  S.  W.  960. 

Mr.  S.  G.  Miller  also  for  appellants. 

Messrs.  Thad  A.  Cox  and  Ben  H.  Tay- 
lor, for  appellee: 

The  question  as  to  whether  or  not  a  divi- 
dend shall  be  declared  for  the  stockholders 
in  a  corporation,  even  where  there  are  prof- 
its, is  a  question  that  rests  within  the  sound 
discretion  of  the  board  of  directors  of  such 
corporation,  and  they  will  be  controlled  in 
the  exercise  of  this  discretion  at  the  suit  of 
stockholders  only  where  they  abuse  it  and 
act  fraudulently,  oppressively,  or  unreason- 
ably. 

Clark,  Corp.  p.  329;  Cook,  Corp.  §  545; 
8  Thomp.  Corp.  §  5294. 

No  dividend  was  declared. 

Clark,  Corp.  p.  330;  2  Thomp.  Corp.  $ 
2126;  State  v.  Bank  of  Commerce,  95  Tenn. 
221,  31  S.  W.  993, 

There  Was  no  declaration  in  the  sense  of 
segregating  the  property  from  the  property 
of  the  corporation,  and  there  was  no  order 
to  pay  it,  either  on  demand  or  at  a  tixcd 
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time;  but  it  was  to  be  paid  on  the  order  of 
the  board  of  directors,  which  order  has  nev- 
er yet  been  made. 

Tubb  T.  Fowler,  118  Tenn.  386,  99  S.  W. 
988;  Clark  ▼.  Campbell,  28  Utah,  669,  54 
L.RJL  511,  65  Pac.  496. 

WiUlama,  J.,  delivered  the  opinion  of  the 
court: 

This  case,  standing  on  bill  and  demurrer, 
involves  the  right  of  complainants.  Wallin 
and  others,  to  recover  of  the  defendant  cor- 
poration portions  of  a  dividend  claimed  to 
have  been  declared. 

The  bill  alleges  that  in  January,  1916, 
when  complainants  were  the  owners  of  the 
shares  of  stock  on  which  they  seek  to  pro- 
rate, at  a  regular  annual  meeting  of  the 
board  of  directors  a  dividend  was  declared 
and  set  aside  to  the  stockholders  holding 
stock  at  that  time,  of  $2,600,  or  17.8  per 
cent;  that  said  dividend  was  declared  and 
aet  apart  in  the  treasury  of  said  company, 
same  to  be  held  in  the  treasury  and  paid 
out  at  a  later  date  on  the  order  of  the  board 
of  directors  of  said  company.  Judgments 
for  the  amounts  of  the  respective  dividend 
sums  were  sought  to  be  recovered. 

The  demurrer  set  forth  as  defenses:  (a) 
Tliat  there  was  no  allegation  in  the  bill  of 
complaint  that  the  directors  had  ordered 
the  payment  of  the  dividend  out  of  the 
treasury;  therefore,  that  the  sums  sued  for 
were  not  due  as  collectable  debts,  (b)  That 
it  appeared  from  the  recitals  of  the  bill 
that  some  of  complainants  had  sold  and 
iransferred  their  shares  at  a  time  when 
the  payment  of  the  dividend  yet  depended 
upon  the  condition  or  contingency  that  the 
directors  should  order  same  to  be  made; 
that,  therefore,  the  right  to  any  dividend 
that  may  be  declared  is  in  the  transferees, 
and  not  complainants. 

The  rule  undoubtedly  is  that  a  dividend 
on  particular  shares  belongs  to  him  who 
owns  the  shares  on  the  date  of  the  declara- 
tion of  the  dividend,  as  between  the  vendor 
and  the  vendee  of  the  shares;  and  this  is 
tme  notwithstanding  the  time  of  payment 
to  stockholders  may  be  postponed  to  a  date 
Rtibseqnent  to  the  transfer. 

The  declaration  of  the  dividend  has  the 
effect  to  segregate  the  earnings,  to  the 
amount  of  the  dividend,  from  the  corpora* 
tion's  assets,  or  general  mass  of  property 
which  is  represented  by  the  capital  stock, 
and  to  appropriate  the  same  to  the  then 
itoekholders.  The  corporation  thereafter 
holds  the  dividend  for  the  stockholders,  who 
become  entitled  to  recover  the  same  of  the 
corporation,  as  debtor,  when  the  time  for 
payment,  fixed  by  the  resolution  or  declara- 
tion or  by  the  law,  is  reached.  Wheeler  v. 
Northwestern  Sleigh  Co.  (C.  C.)  39  Fed. 
L.R.A.1917B. 


347 ;  Hopper  t.  Sage,  112  N.  Y.  630,  8  Aas. 
St.  Bep.  771,  20  N.  B.  360;  Bright  v.  Lord, 
51  Ind.  272,  19  Am.  Rep.  732;  7  R.  C.  L. 
p.  283,  §§  260  et  seq. 

It  is  erroneously  oontende<l  by  the  de- 
fendant corporation  that  in  order  to  such 
effectiveness  the  ''declaration  of  a  dividend" 
must  embody  as  a  part  of  it  an  express  or- 
der for  payment  thereof  to  the  stockholders. 
The  setting  aside  or  segregation  may  pre- 
cede the  time  of  payment,  postponed  for  the 
convenience  of  the  company,  or  the  order 
for  actual  payment.  The  declaration  thus 
operating  to  segregate,  leaves  the  dividend 
dissociated  from  the  capital  stock  and  no 
longer  to  pass  as  an  incident  to  the  stock 
certificates  when  transferred.  The  law  at 
that  time  implies  a  pr<Hni8e  on  the  part  of 
the  corporation  to  pay  to  the  then  stock- 
holders their  proportionate  amounts  as  divi- 
dends. 

The  main  insistence  of  the  defendant  cor- 
poration is  that  the  payment  of  the  dividend 
of  $2,600  was  conditioned  on  the  board  of 
directors'  later  order,  in  that  it  was  to  lie 
"paid  out  at  a  later  date  on  the  order  of 
the  board  of  directors/'  and  that  until  such 
order  be  made  the  suit  is  premature. 

At  least  two  reported  cases  have  dealt 
with  this  phase  of  the  suit,  and,  as  we  be- 
lieve, properly. 

In  Beers  v.  Bridgeport  Spring  Co.  42 
Conn.  17,  the  resolution  of  the  directors 
waa  to  declare  a  dividend  of  26  per  cent; 
the  amount  to  be  placed,  pro  rata,  to  the 
credit,  on  the  books  of  the  company,  of 
each  stockholder,  and  made  payable,  witli- 
out  interest,  at  such  time  as  may  by  the 
directors  be  ordered.  It  was  held  in  favor 
of  the  stockholder:  The  proviso  a«  to  the 
time  of  payment  does  not  absolve  the  com- 
pany from  all  obligation  to  him;  there  re- 
main all  the  essential  elements  of  a  debt, 
certain  in  amount,  and  certain  to  be  paid 
upon  a  day  not  yet  appointed,  but  which 
it  is  the  duty  of  the  debtor  at  some  time  to 
name.  The  legal  effect  of  the  vote  is  that 
the  debt  is  to  be  paid  within  a  reasonable 
time." 

In  \orth western  ^farble  &  Tile  Co.  v. 
Carlson,  116  :^rinn.  438,  133  N.  W.  1014, 
Ann.  Cas,  1913B,  r>o2,  the  resolution  was, 
in  substance,  that  a  dividend  of  6  per  cent 
be  declared  on  the  common  stock,  payable 
at  such  time  as  the  finances  of  the  company 
would,  in  the  judgment  of  the  board  of 
directors,  warrant.    The  court  said: 

"The  board  of  directors  by  the  resolution 
declared  a  dividend,  and  its  action  was 
amply  justified  by  the  surplus  and  undivid- 
ed profits  of  the  corporation.  No  further 
action  of  the  board  was  necessary  to  make 
the  segregation  of  the  amount  of  the  divi- 
dend of  each  stockholder  from  the  comm<« 
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mass  of  the  corporate  property.  Tliere  was 
no  qualification  of  the  declaration  of  the 
dividend,  and  ite  existence  as  a  debt  against 
the  corporation  was  not  dependent  upon 
any  further  action  of  the  board,  but  the 
debt  was  payable  at  such  time  as  the  fi- 
nances of  the  corporation  would,  in  the 
judgment  of  the  board  of  directors,  war- 
rant. 

'This  provision  as  to  the  time  of  payment 
of  the  dividend  must  be  construed  in  con- 
nection with  the  fact  that  a  dividend  had 
been  rightfully  declared  and  notice  thereof 
given  to  the  stockholders  at  their  annual 
meeting.  So  construing  the  provision,  we 
hold  that  the  time  of  payment  of  the  divi- 
dend was  not  a  matter  depending  upon  the 
discretionary  future  action  of  the  board, 
but  that  it  gave  to  the  board  a  reasonable 
time  in  which  to  make  tlie  necessary  ar- 
rangements for  its  payment;   that  is,  the 


dividend  was  payable  within  a  reasonable 
time." 

The  chancellor,  therefore,  was  in  error  in 
holding  that  the  dividend  so  declared  did 
not  belong  to  the  complainants,  bat  to  their 
respective  transferees. 

The  bill  of  complaint  proceeds  upon  t^ 
theory  that  the  dividend  sums  were  payable 
on  demand,  and  does  not  set  forth  on  its 
face  facts  showing  that  the  period  from 
January,  the  dividend  declaration  date,  to 
May  15,  1916,  when  this  suit  was  brought, 
was  not  such  a  reasonable  time;  and  we 
think  justice  requires  that  the  case  be  re- 
manded to  the  chancery  court  for  an  answer 
and  issue,  in  respect  to  prematurity,  if  the 
defendant  may  be  advised  to  make  further 
defense  to  the  effect  that,  in  the  circum- 
stances, a  reasonable  time  had  not  elapsed. 

Reversed  and  remanded. 


Annotation — Riirht  to  dividends  on  transfer  of  stock. 


North  Carolina.'  In  a  subsequent  case* 
the  court  recognizes  that  the  earlier  ease 
is  against  the  weight  of  authority,  but 
states  that  it  was  not  necessary  to  ques- 
tion it,  since  there  were  special  eircum- 
stances  in  the  case  at  bar  which  showed 
an  intention  that  the  dividends  were  to 
be  the  property  of  the  vendor.  Upon  re- 
hearing, however,  the  special  circumstan- 
ces were  held  not  to  cover  a  stock  divi- 
dend  included  in   the   declaration,   and 


The  earlier  cases  on  this  question  are  I 
discussed  in  the  note  to  Rose  v.  Bar- ' 
clay,  45  L.R.A.  392.1 

The  general  rule  announced  in  the 
earlier  note,  that  dividends  belong  to 
the  one  who  owns  the  stock  at  the  time 
the  dividends  are  declared,  in  the  absence 
of  special  circumstances,  has  been  ap- 
plied in  cases  decided  since  the  date  of 
that  note.' 

A   contrary   rule    was   announced   in 


1  The  right  as  between  life  tenant  and 
remainderman  in  dividends  or  distribution 
bv  corporations  is  discussed  in  the  notes  to 
ifolbrook  V.  Holbrook,  12  L.R.A.(N.S.)  768; 
Newport  Trust  C5o.  v.  Van  Rensselaer,  35 
L.R.A.(N.S.)  663;  Re  Osborne,  50  L.R.A. 
(X.S.)  610;  and  Re  Heaton,  L.R.A.1916D, 
211. 

•  rates  V.  Consolidated  Realty  Co. 
(1014)  25  Cal.  App.  531,  144  Pac.  301; 
Redhead  v.  Iowa  Nat.  Bank  (1906)  127 
Iowa,  572,  103  N.  W.  796;  Price  v.  Morning 
Star  Min.  Co.  (1900)  83  Mo.  App.  470; 
Houser  v.  Richardson  (1901)  90  Mo.  App. 
134;  Tepfer  v.  Ideal  Gas  &  Electrical  Fix- 
ture Co.  (1908)  58  Misc.  396,  109  N.  Y. 
Supp.  664. 

It  has  been  stated  that  an  attachment 
upon  corporate  stock  which  becomes  a  lien 
prior  to  the  declaration  of  dividends  there- 
on impounds  the  dividends  eqnally  with 
the  stock  itself,  so  that  a  purchaser  at  an 
execution  sale  subsequently  had  upon  a 
judgment  obtained  the  dividends.  Cates  v. 
Consolidated  Realty  Co.  (Cal.)  supra.  The 
question  in  this  case,  however,  was  whether 
an  assignee  of  such  purchaser  obtained 
title  to  the  dividends, — a  question  that  was 
answered  in  the  negative. 

A  recovery  of  dividends  of  the  corpora- 
tion was  denied  a  transferee  of  shares  who 
L.R.A.1917B. 


became  such  subsequent  to  the  declaration 
of  the  dividends,  and  apparently  subse- 
quent to  the  payment  thereof,  where  they 
were  paid  to  a  third  person  in  accordance 
with  an  agreement  between  him  and  the 
promoters  of  the  corporation,  which  oper- 
ated as  an  appropriation  and  assignment  of 
their  interest  in  the  net  earnings  of  the 
company  to  the  redemption  of  their  in- 
debtedness to  such  third  person.  Farquhar 
V.  Canada -Atlantic  &  Plant  S.  S.  Co.  (1912) 
212  Mass.  278,  08  N.  E.  1086.  The  divi- 
dends seem  to  have  been  assigned  to  the 
plaintiff  in  addition  to  his  being  a  transferee 
of  the  stock. 

•  Burroughs  v.  North  Carolina  R.  Co. 
(1872)  67  N.  C.  376,  12  Am.  Rep.  611,  dis- 
cussed in  the  earlier  note.  ' 

4  Lancaster  Trust  Co.  v.  Mason  (1909)  161 
N.  C.  264,  66  S.  £.  1016.  The  special  circum- 
stances relied  upon  in  this  case  consisted  of 
a  statement  in  the  contract  of  sale  that 
the  ^'January  dividend"  was  to  remain  the 
property  of  the  vendor;  this  statement 
was  held  to  cover  a  semiannual  dividend,  an 
extra  dividend,  and  an  extra  stock  dividend, 
all  payable  to  the  stockholders  of  record  in 
January.  The  sale  was  made  after  divi- 
dends had  been  declared,  but  before  they 
Were  payable.  Upon  rehearing,  this  was 
modified    and    held    to    exelude    the    stock 
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this  was  allowed  the  purchaser,  although 
declared  before  sale.* 

In  the  cases  which  apply  the  majority 
rule,  it  is  aceording^ly  held  that  divi- 
dends which  have  been  declared  prior  to 
a  sale  belong  to  the  vendor,  although 
the  sale  is  made  before  the  dividends 
are  paid,'  or  even  before  the  making  of 
an  order  for  payment  by  the  directors, 
who  have  declared  the  dividend,  but  have 
ordered  it  held  in  the  treasury,  to  be 
paid  out  at  a  later  date,  on  the  order  of 
the  board  of  directors.''  The  same  is 
true  of  an  assignment.'  The  foregoing 
rules  have  been  held  to  apply  to  a  stock 


dividend.*  It  has  been  held  that  a  divi- 
dend declared  while  stock  indorsed  in 
blank  is  in  the  possession  of  an  organ- 
izer or  intermediary  engaged  in  forming 
a  combination  of  corporations  belongs 
to  the  vendor,  and  not  to  the  organizer. *• 
Cash  dividends  which  have  been  declared 
become  a  personal  debt  from  the  corijo- 
ration  to  the  stockholder.  The  declara- 
tion of  the  dividends  confers  a  right 
upon  the  stockholder  which  thereafter 
remains  separate  from  the  stock.^^ 

Dividends  declared  after  the  sale  and 
transfer  of  title  pass  to  the  purchaser." 


dividend,  but  to  include    the    regular    and 
extra  cash  dividend. 

•  Lancaster  Trust  Co.  v.  Mason  (1910) 
152  N.  C.  660,  136  Am.  St.  Rep.  851,  68  S. 
E.  235.  Although  declared  before  the  sale, 
it  waa  to  be  paid  to  stockholders  of  record 
of  a  future  date,  upon  which  date  the 
purchasers  were  record  stockholders.  In 
this  case  the  written  contract  of  sale  ex- 
pressly excluded  the  "January  dividend." 
The  word  "dividend"  was  held  to  signify 
dividends  payable  in  money.  The  certifi- 
cate of  shares  of  stock  is  stated  to  denote 
the  interest  of  each  stockholder,  which 
consists  in  the  right  to  his  proportionate 
share  of  the  profits  when  declared  as  divi- 
dends and  to  a  like  proportion  upon  its  dis- 
solution, after  its  debts  are  paid.  "A  cash 
dividend  depletes  the  treasury  of  the  corpo- 
ration and  detracts  from  its  assets,  bnt  a 
stock  dividend  neither  takes  from  nor  adds 
to  the  corporate  wealth;  the  interest  of 
each  stockholder  remains  the  same  when 
he  receives  his  stock  dividend  as  it  was 
before."  Further,  it  is  stated  to  have  been 
admitted  that  the  vendor  did  not  know  of 
any  stock  dividend.  From  this  the  court 
concludes  that  "it  is  manifest  that  it  in- 
tended to  sell  and  transfer  to  the  defend- 
ant the  entire  interest  in  the  corporate 
property  represented  by  the  four  shares  of 
stock  it  held  prior  to  any  increase  in  the 
capital  stock." 

See  Bowers  ▼.  Post  (1913)  209  Fed.  660, 
infra. 

•  Redhead  v.  Iowa  Nat.  Bank  (1905)  127 
Iowa,  572,  103  N.  W.  796,  holding  that  one 
to  whom  the  vendor  had  assigned  this  right 
to  dividends  might  recover  of  the  corpora- 
tion. 

Price  ▼.  Morning  Star  Min.  Oo.  (1900) 
83  Mo.  App.  470,  holding  that  a  creditor  of 
the  vendor,  to  whom  the  vendor  had  as- 
signed his  right  to  dividends,  to  accrue  upon 
the  declaration  of  the  dividends,  became  en- 
titled thereto  in  preference  to  a  subsequent 
purchaser  from  the  vendor,  to  whom  the 
right  to  said  unpaid  dividends  had  also 
been  assigned. 

See  Lancaster  Trust  Co.  v.  Mason  (1909) 
151  N.  C.  264,  65  S.  E.  1015.  supra. 

^Wallin  v.  Johwson  City  Luhbes  A 
Mfg.  Oo.  ante,  328. 

•  Gates  V.  Consolidated  Realtv  Co.  (1914) 
L.R.A.1917B. 


25  CaL  App.  531,  144  Pac.  301,  holding  that 
an  assignee  of  purchasers  of  corporate 
stock  at  execution  sale,  who,  by  virtue  of 
their  purchase,  were  entitled  to  certain  divi- 
dends which  had  been  declared  thereon, 
con  Id  not  recover  the  dividends  under  his 
aasignment  by  means  of  which  the  pur- 
chasers at  the  execution  sale  transferred  to 
him  "all  their  right,  title,  and  interest  in 
and  to  said  34  shares  of  the  stock  above 
described,  and  all  thereof." 

•  Bowers  v.  Post  (Fed.)  supra.  It  was 
accordingly  held  in  this  case  that  where  the 
corporation  provided  that  a  certain  amount 
of  the  increase  in  capital  stock  should  be 
sold  by  the  corporation  to  employees,  and 
the  proceeds  shall  belong  to  and  be  dis- 
tributed to  the  holders  of  the  original 
capital  stock,  sums  so  received  belonged  to 
the  holders  of  the  stock,  although  they 
subsequently  parted  with  their  stock. 

But  see  Lancaster  Trust  Co.  v.  Mason 
(1910)  152  N.  C.  660,  136  Am.  St.  Rep.  861, 
68  S.  E.  235,  supra. 

lORowe  V.  White  (1906)  112  App.  Div. 
688,  98  N.  Y.  Supp.  729,  affirmed  in  (1907) 
189  'N.  Y.  523,  82  N.  E.  1132.  The  organ- 
izer  )iad  taken  an  option  from  the  vendor  to 
convey  his  stock,  and  subsequently  accept- 
ed the  option,  and  took  an  assignment  of 
the  certificates  in  blank.  A  directors'  meet- 
ing of  the  old  company  was  then  held  and 
the  dividends  declared.  The  organizer  was 
held  not  to  have  exercised  the  option  as  a 
purchaser,  but  as  an  agent  of  the  new 
combination;  accordingly,  he  was  held  not 
entitled  to  the  dividends. 

locates  V.  Consolidated  Realty  Co.  (Cal.) 
supra;  Price  v.  Morning  Star  Min.  Co.  (Mo.) 
supra;  Steel  ▼.  Island  Mill.  Co.  (1906)  47 
Or.  203,  88  Pac.  788. 

l<  Price  V.  Morning  Star  Min.  0>.  (Mo.) 
supra,  holding  that  a  creditor  of  the  stock* 
holder,  to  whom  the  stockholder  had  as- 
signed his  right  to  future  dividends,  ac- 
quired no  right  to  the  dividends  as  against 
one  to  whom  the  stockholder  had  sold  his 
stock  prior  to  the  declaration  of  the  divi- 
dends. The  suit  in  this  case  was  brought 
by  a  subsequent  purchaser  from  the  first 
purchaser,  to  whom  the  stock  had  been 
sold  and  the  rig^t  to  impaid  dividends  as- 
signed. 

A   vendee  was  allowed  to  recover  divi- 
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This  is  true  although  the  transfer  of 
shares  has  not  been  recorded.^ 

In  an  English  case  dividends  declared 
some  time  after  the  death  of  the  owner 
of  the  shares,  which  were  bequeathed  by 
him  to  trustees,  the  income  to  arise 
therefrom  to  be  paid  to  life  tenants, 
were  apportioned  between  the  testator's 
estate  and  the  life  tenants  under  the 
English  Apportionment  Act  of  1870, 
which  made  such  dividends  apportionable 
unless,  pursuant  to  §  7,  it  is  "expressly 
stipulated  that  no  apportionment  shall 
take  place."  "  A  provision  in  the  com- 
pany's articles  that  "every  dividend 
whether  arising  from  past  or  current 
pro  lit  s  shall  for  all  purposes  be  deemed 
to  accrue  and  fall  due  upon  the  day  on 
which  it  is  declared  and  not  before"  is 
not  an  express  stipulation  against  appor- 
tionment, nor  is  another  provision  in  the 
company's  articles  that  "every  dividend 


shall  belong  and  be  paid  (subject  to  the 
company's  lien)  to  those  members  who 
shall  be  on  the  register  at  the  date  when 
every  such  dividend  is  declared,  notwith- 
standing any  subsequent  transfer  or 
transmission  of  shares*'  an  express  stipu- 
lation against  apportionment.^^ 

A  pledgee  is  entitled  to  dividends  de- 
clared on  the  stock  while  in  his  posses- 
sion as  pledgee,^^  unless  there  is  an  agree- 
ment to  the  contrary.^*  This  is  true 
notwithstanding  the  stock  certificate  on 
its  face  states  that  the  shares  are  trans- 
ferable only  on  the  books  of  the  com- 
pany, and  no  such  transfer  has  been 
made."  The  dividends  paid  to  a  pledgee 
must  be  accounted  for  by  him  upon  the 
redemption  of  the  pledge.**  All  persons 
having  notice  of  the  pledge  are  affected 
by  the  right  of  the  pledgee  to  the  divi- 
dend." 

Where  the  dividends    belong    to    the 


dends  in  Hartley  v.  Pioneer  Iron  Works 
(1905)  181  N.  Y.  73,  73  N.  E.  576.  The  facts 
are  not  clearly  stated  the  sale  was  made 
by  the  corporation,  and  the  right  of  the 
vendee  to  the  dividends  recognized  by  it 
for  a  time.  Subsequently  the  right  was 
denied. 

WHouser  v.  Richardson  (1001)  90  Mo. 
App.  134;  Farmers'  &  M.  Nat.  Bank  v. 
Mosher  (1901)  63  Neb.  130,  88  N.  W.  552, 
on  rehearing  (1903)  68  Xeb.  713,  94  X.  W. 
1003,  100  N.  W.  133;  Tepfer  v.  Ideal  Gas  & 
Electrical  Fixtures  Co.  (1908)  58  Misc.  396, 
109  N.  Y.  Supp.  664;  Corgan  v.  (ieorge  F. 
Lee  Coal  Co.  (1907)  218  Pa.  386,  120  Am. 
St.  Rep.  891,  67  Atl.  655,  11  Ann.  Cas.  838 
(obiter). 

"Re  Oppenheimer  [1907]  1  Ch.  (Eng.) 
399,  76  L.  J.  Ch.  N.  S.  287,  96  L.  T.  N.  S. 
631,  14  Manson,  139. 

W  Brady  v.  Irby  (1912)  101  Ark.  573, 
142  S.  W.  1124,  Ann.  Cas.  1913E,  1054 
(stock'  dividends) ;  Hunt  v.  Laconia  &  L. 
Street  R.  Co.  (1896)  68  N.  H.  561,  39  Atl. 
437 ;  White  River  Sav.  Bank  v.  Capital  Sav. 
Bank  &  T.  Co.  (1904)  77  Vt.  123,  107  Am. 
(St.  Rep.  754,  59  Atl.  197;  Booth  v.  Con- 
solidated Fruit  Jar  Co.  (1909)  62  Misc.  252. 
114  y,  Y.  Supp.  1000;  National  Bank  v. 
li>)uitable  Trust  Co.  (1915)  142  C.  C.  A.  158. 
227  Fed.  526. 

Meredith  Village  Sav.  Bank  v.  Marshall 
(1895)  68  N.  H.  417,  44  Atl.  526.  holding 
that  the  pledgee  is  entitled  to  recover  the 
dividends  frona  the  ple<lgeor,  to  ^vhom  the 
corporation  has  paid  them. 

It  is  stated  in  McCrea  v.  Yule  (1902)  68 
N.  J.  L.  465,  53  Atl.  210,  that  a  pledgee  of 
personal  property  assigned  as  collateral  se- 
curity has  the  right  to  collect  the  interest, 
dividends,  and  income  accruing  on  the  col- 
lateral assigned,  accounting  to  the  pledgeor 
upon  the  redemption  of  the  pledge.  It  is 
not  clear,  however,  that  corporate  stock 
and  dividends  were  in%'olved  in  this  case. 

This  rule  is  recognized  in  Maxwell  v. 
L.R.A.1917B. 


National  Bank  (1904)  70  S.  E.  532,  50  8.  E. 
195,  3  Ann.  Cas.  723;  but  it  is  there  held 
that  an  assignee  of  the  pledgee  owes  the 
pledgeor  no  duty  to  (K)llect  the  dividends 
and  thus  prevent  the  pledgee  from  receiv- 
ing them,  so  as  to  make  the  assignee  liable 
to  the  pledgeor  for  dividends  received  by 
the  pledgee. 

16  Fourth  Nat.  Bank  v.  Manchester  Real 
Estate  &  Mfg.  Co.  (1915)  77  N.  H.  481,  93 
Atl.  661.  The  general  proposition  that  the 
pledgee  was  entitled  to  recover  of  the  corpo- 
ration a  dividend  not  yet  paid  seems  not  to 
have  been  disputed  in  this  case,  the  ob- 
jection to  the  recovery  being  that  the 
pledgeor  had  previously  assigned  the  right 
to  all  dividends,  due  or  thereafter  to  become 
due,  and  waiver  was  urged  against  the 
pledgee.  The  assignment  of  future  divi- 
dends was  held  invalid  as  against  the 
pledgee,  and  there  was  held  to  be  no  waiver ; 
consequently,  his  right  to  recover  was  sus- 
tained. 

"Steel  V.  Inland  Mill.  Co.  (1906)  47  Or. 
293,  83  Pac.  783. 

WReid  V.  Caldwell  (1904)  120  Ga.  718, 
48  S.  E.  191;  Booth  v.  Consolidated  Fruit 
Jar  Co.  (1909)  62  Misc.  252,  114  K.  Y. 
Supp.  1000.  See  McCrea  v.  Yule  (N.  J.) 
supra. 

In  A^Tiitnev  v.  Whitney  Bros.  Co.  (1913) 
152  Wis.  453,  140  N.  W.  35,  the  pledgees 
had,  upon  a  dividend  being  declared,  pay- 
able in  cash  or  in  stock,  as  each  shareholder 
might  elect,  elected  to  take  the  stock  divi- 
dend, and  the  additional  shares  of  stock 
were  accordingly  issued  to  them.  In  an 
action  to  redeem,  it  was  held  that  the 
pledgeor  was  bound  by  this  election  of  the 
pledgees;  that  he  could  not  treat  the  issue 
of  the  stock  dividend  to  the  pledgees  as  a 
conversion. 

19  National  Bank  v.  Equitable  Trust  Co. 
(1915)  142  C.  C.  A.  158,  227  Fed.  .526. 

Bradv  v.  Irby  (1912)  101  Ark.  573,  142 
S.  W.  1124,  Ann.  Cas.  1913E,  1054,  sustain- 
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vendor  within  the  rules  stated  above,  the 
puriibaser  has  not,  of  course,  any  right 
against  the  corporation  so  far  as  such 
dividends  are  concerned.  But  in  the  case 
of  a  dividend  declared  after  a  sale  or 
transfer,  the  vendee,  or,  in  case  of  a 
pledge,  the  pledgee,  has  the  right  to  col- 
lect the  dividend  of  the  corporation.^^ 
The  fact  that  the  amount  of  the  dividend 
was  passed  to  the  credit  of  the  stock- 
holder before  notice  does  not  change 
this;  such  an  act  does  not  amount  to 
payment.'^  A  recovery  may  be  had  of 
the  corporation  although  it  has  paid  the 
dividends  to  the  transferrer,  if  such  pay- 
ment has  been  made  after  notice  of  the 
transfer.** 

If,  however,  the  corporation  has  paid 
the  dividends  to  the  stockholder  of  rec- 
ord before  notice  of  the  transfer,  it  is 
not  liable  to  the  transferee.'*  A  corpo- 
ration which  thus  pays  the  dividends  to 
a  stockholder  of  record  is  protected  un- 
der a  statutory  provision  that  the  unre- 
corded transfer    of    a    stock  certificate 


does  not  affect  the  right  of  the  corpora- 
tion to  pay  dividends  to  the  stockholder 
of  record,  although  the  pledgeor  was 
president  of  the  corporation;  the  corpo- 
ration not  being  chargeable  with  the 
knowledge  of  its  president,  sinee  he  was 
adversely  interested.** 

In  case  of  options  and  sales  for  future 
delivery,  the  right  to  dividends,  in  the 
absence  of  indications  of  a  contrary  in- 
tention, depends  upon  the  question  at 
what  time,  with  respect  to  declaration  of 
the  dividend,  the  title  passes;  all  divi- 
dends declared  before  the  passing  of  the 
title  belong  to  the  seller,  while  those 
after  that  event  belong  to  the  purchaser.** 
Thus,  under  a  writing  entitled  '^escroir/' 
instructing  a  depositary  to  deliver  stock 
deposited  with  the  writing  to  a  third  per- 
son in  case  he  should  pay  therefor  on 
or  before  a  certain  date,  no  title  is  held 
to  pass  to  the  vendee  until  payment  is 
made,  so  as  to  entitle  him  to  dividends 
on  the  stock,  dedared  between  the  title 
of  deposit  and  of  payment.** 


itt^  an  action  by  a  trustee  in  bankruptcy  to 
recover  certain  stock  dividends  issued  to  one 
other  than  the  pledgee. 

WReid  V.  Ckldwell  (1904)  120  Ga,  718, 
48  S.  E.  191;  Merchants*  &  M.  Bank  v.  Boyd 
Co.  (1915)  143  6a.  765,  85  S.  E.  9l4  (divi- 
dends upon  liquidation  of  corporation) ; 
Fourth  Xat.  Bank  v.  Manchester  Real 
Estate  Sc  ^I/g.  Co.  (N.  H.),  and  Steel  v. 
Inland  Mill.  Co.  (Or.)  supra. 

"Steel  V.  Island  Mill.  Co.  (Or.)  supra, 
Biistainin^  an  action  by  an  assignee  of  the 
pledgee  against  the  corporation  for  the 
dividends. 

<*Hunt  V.  Laconia  &  L.  Street  R.  Oe. 
(1896)  68  N.  H.  561,  39  Atl.  437. 

It  has  been  held  that  in  the  case  of  a 
liquidation  dividend,  a  pledgee  of  the  stock 
may  recover  of  the  corporation  although  it 
lias  paid  the  same  to  the  stockholder  of 


record,  before  notice  of  the  assignment; 
but  the  court  expressly  limits  this  to  divi- 
dends that  amount  to  a  distribution  of  the 
corporate  stoek  itself,  and  states  that  it 
would  aot  apply  to  dividende  that  do  not 
partake  of  a  transfer  of  the  cornua  of  the 
shares.  Bath  Sav.  Inst.  v.  Sagadahoc  Kat. 
Bank  (1897)  89  Me.  500,  36  Atl.  996. 

M  Merchants'  &  M.  Bank  v.  Boyd  Co. 
(1915)  143  Ga.  755,  85  S.  E.  914  (dividends 
paid  in  liquidation  of  corporation,  before 
notice  of  pledge). 

M  Fourth  Nat.  Bank  v.  Manchester  Real 
Estate  &  Mfg.  Co.  <1915)  77  N.  H.  481,  93 
Atl.   661. 

S6  See  earlier  note  in  45  L.R.A.  394. 

M  Clark  V.  Campbell  (1901)  23  Utah,  569, 
54  L.R.A.  508,  00  Am.  St.  Rep.  716,  65  Pac. 
496.  W.  A.  E. 


WASHINGTON  SUPREME  COURT. 
(Department  No.   1.) 

GEORGE  JACOBS  and  Wife,  Appts., 

V. 

SEATTLE,  Respt. 

(—  Wash.  — ,  160  Pac.  299.) 

Appeal  —  sufHciency  of  record  —  omis- 
sion of  admissionii. 

1.  It  is  not  ground  for  dismissal  of  an 
tppeal  from  a  judgment  sustaining  a  de- 


murrer to  the  complaint  that  the  record 
does  not  contain  material  admissions  made 
in  counsera  opening  statement,  if  the  pre- 
liminary proceedings  were  merged  in  the 
final  attack  by  demurrer,  and  the  record  is 
sufflcient  for  a  roTiew  of  the  ruling  thereon. 
For  other  eotfea,  8ee  Appeal  and  Error,  VI.  h, 
in  Dig,  1-^2  N,  S, 

Eminent  domain  —  injury  by  garbage 
Incinerator  — >  liability. 

2.  The  establishment  and  operation  by 
a  municipal  corporation  of  a  garbage  in- 
cinerator in  such  a  manner  as  to  depreciate 


BTote.  — The  effect  of  legislative  author- 
ity upon  liability  lor  private  nuisance  is 
discussed  at  length  in  the  note  to  Louia- 
ville  k  N.  Terminal  Co.  v.  Lellyet,  1  L.R.A. 
(N-S.)  49;  and  see  also  later  cases  in  this 
•eries,  referred  to  in  the  footnote  to  Rich- 
UR.A.19]7B. 


ards  V.  Washington  Terminal  Oo.  L.R.A. 
191 5A,  887.  The  concrete  aspect  presented 
by  this  question  in  its  relation  to  pollution 
by  municipal  sewage  is  discussed  in  the 
notes  to  Piatt  Bros.  A  Co.  v.  Waterbury, 
48    L.R.A.    691;    Georgetown    ▼.    Com.    61 
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the  value  of  neighboring  property  snd 
menace  the  health  of  its  owner  and  his 
family  is  within  a  constitutional  provision 
requiring  compensation  for  property  taken 
or  damaged  for  public  use,  even  though, 
being  authorized  by  the  legislature,  it  can- 
not, under  the  statute,  be  declared  a  nui- 
sance. 

For  other  ca^es,  see  Eminent  Dotno/in,  III. 
c,  i,  in  Dig.  1-52  N.  8. 

Action  —  form  —  injury  to  proi>erty, 

3.  An  action  for  compensation  as  for  a 
taking,  and  not  one  for  injury  for  the 
maintenance  of  a  nuisance,  is  the  proper 
remedy  for  the  operation  under  statutory 
autliority  of  a  garbage  incinerator  so  as  to 
diminish  the  value  of  adjoining  property 
and  menaoe  the  health  of  its  owner  and  his 
family,  where  the  statute  provides  that 
nothing  done  under  statutory  authority  can 
be  deemed  a  nuisance. 
For  other  oases,  see  Action  or  Suit,  II.  a, 

in  Dig.  1-52  If.  S. 

(October  11,  1916.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  King  County 
sustaining  a  demurrer  to  a  complaint 
brought  to  recover  damages  for  injury  to 
their  property  by  reason  of  the  construc- 
tion and  operation,  on  an  adjoining  lot,  of 
a  garbage  incinerator.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jay  O.  Allen,  for  appellants: 

Defendant  is  liable  to  plaintiffs  for  dam- 
ages to  their  property  by  the  construction 
and  operation  of  the  garbage  incinerator. 

Louisville  v.  Hehemann,  161  Ky.  523, 
L.R.A,1916C,  747,  171  S.  W.  165;  McLaugh- 
lin  V.  Hope,  107  Ark.  442,  47  L.R.A.(N.S.) 
137,  155  S.  W.  910;  Hines  v.  Rocky  Mount, 
162  N.  C.  409,  L.R.A.1916C,  751,  78  S.  E. 
510,  Ann.  Cas.  1915A,  132;  Richards  v. 
Washington  Terminal  Co.  233  U.  S.  546,  68 
L.  ed.  1088,  L.R.A.1915A,  887,  34  Sup.  Ct. 
Rep.  654;  Kobbe  v.  New  Brighton,  20  Misc. 
477,  45  N.  Y.  Supp.  777 ;  Pumpelly  v.  Green 
Bay  &  M.  Canal  Co.  13  Wall.  177,  20  L. 
cd.  560;  Thurston  v.  St  Joseph,  51  Mo.  510, 
11  Am.  Rep.  463;  Seifert  v.  Brooklyn,  101 


N.  Y.  136,  64  Am.  Rep.  664,  4  N.  E.  321 ; 
Sammons  v.  Gloversville,  175  N.  Y.  346,  67 
N.  E.  622;  Piatt  Bros.  &  Co.  v.  Waterbury, 
72  Conn.  531,  48  L.R.A.  691,  77  Am.  St. 
Rep.  335,  45  Atl.  154;  Atty.  Gen.  ex  rel. 
Wyoming  Twp.  v.  Grand  Rapids  (Bird  ex 
rel.  Emmons  v.  Grand  Rapids)  175  Micb. 
603,  50  L.R.A.(N.S.)  473,  141  X.  W.  890, 
Ann,  Cas,  1915A,  968;  Moser  v.  Burling- 
ton, 162  N.  C.  141,  78  S.  E.  74;  Donnell  v. 
Greensboro,  164  N.  C.  330,  80  S.  E.  377; 
Parish  v.  Yorkville,  96  S.  C.  24,  L,R.A. 
1915A,  282,  79  S.  E.  635;  Birmingham  v. 
Land,  137  Ala.  538,  34  So.  613;  Thompson 
V.  Winona,  96  Miss.  591,  51  So.  129,  Ann. 
Cas.  1912B,  449;  Markwardt  v.  Guthrie,  IS 
Okla.  32,  9  L.R.A.(N.S.)  1150,  90  Pac.  26, 
11  Ann.  Cas.  581;  Ft.  Worth  v.  Crawford, 
74  Tex.  404,  15  Am.  St,  Rep.  840,  12  S.  W. 
52;  Stephenville  v.  Bower,  29  Tex.  Civ. 
App.  384,  68  S.  W.  833;  Haskell  v.  Webb, 
—  Tex.  Civ.  App.  — ,  140  S.  W.  127;  New 
Albany  v.  Slider,  21  Ind.  App.  392,  52  N. 
E.  626;  Bray  ton  v.  Fall  River,  113  Mass. 
218,  18  Am.  Rep.  470;  Franklin  Wharf  Co. 
V.  Portland,  67  Me.  46,  24  Am.  Rep.  1 ;  Bell 
V.  Savannah,  139  Ga.  298,  77  S.  E.  165; 
Waycross  v.  Houk,  113  Ga.  964,  39  S.  R. 
677;  Massengale  v.  Atlanta,  113  Ga.  966, 
89  S.  E.  578;  Whitten  v.  HaverhUl,  204 
Mass.  95,  90  N.  E.  409;  Nevins  v.  Fitch- 
burg,  174  Mass.  545,  47  L.R.A.  312,  65  N. 
E.  321;  Johnston  v.  District  of  Columbia, 
118  U.  S.  19,  80  L.  ed.  76,  6  Sup.  Ct.  Rep. 
923;  Hines  v.  Nevada,  150  Iowa,  620,  32 
L.R-A.(N.S.)  797,  130  N.  W.  181;  George- 
town ▼.  Kelly,  —  Ky.  — ,  128  S.  W.  261; 
Henderson  v.  Robinson,  152  Ky.  246,  163 
S.  W.  224;  Henderson  v.  Herron,  162  Ky. 
341,  153  S.  W.  440;  Batcher  v.  Staples, 
120  Minn.  86,  139  N.  W.  140;  Kellogg  v. 
Kirksville,  132  Mo.  App.  619,  112  S.  W.  296, 
subsequent  appeal  in  149  Mo.  App.  1,  129 
S.  W.  57;  Little  v.  Lenoir,  161  N.  C.  415, 
66  S.  E.  337;  Colbert  v.  Ardmore,  31  Okla. 
537,  122  Pac.  508. 

Messrs.  James  E.  Bradford  and  Wil- 
liam B.  Allison  for  respondent. 


L.RJL.  694;  State  v.  Concordia,  20  L.R.A. 
(N.S.)  1060;  and  McLaughlin  v.  Hope,  47 
L.R.A.(N.S.)  137;  and  see  later  cases, 
Joyce  V.  Janesville,  L.RA.1916D,  426,  and 
Hampton  v.  Watson,  L.R.A.1916F,  189. 

It  will  be  observed  that  while  the  court 
in  Jacobs  v.  Seattle,  ante,  329,  holds  that 
an  incinerator  cannot  be  regarded  as  a  nui- 
sance, in  view  of  the  statute  autliorizing 
its  establishment  and  maintenance,  it  does 
not  follow  that  the  property  owner  is  with- 
out recourse.  Upon  the  contrary,  his  right 
to  campensation  as  for  a  taking  of  the 
property  is  escpressly  affirmed.  The  case, 
therefore,  lends  no  support  to  the  view 
that  a  municipality  mav,  with  immunity 
L.R.A.1917B. 


from  liability,  by  virtue  of  statutory  au- 
thority, create  and  maintain  what  in  fact 
amounts  to  a  private  nuisance. 

The  question  as  to  the  rratiedy  of  one 
whose  property  has  been  taken  for  a  public 
use  without  his  consent  and  without  con- 
demnation proceedings  is  discussed  in  the 
note  to  Boise  Valley  Constr.  Co.  v.  Kroeger, 
28  L.RwA.(N.S.)  968;  and  see  later  case. 
Parish  v.  Yorkville,  L.RJL.1916A,  282. 

The  general  discussion  of  the  distinction 
between  taking;  or  damaging  property  and 
consequential  injuries  will  he  found  in  the 
annotation  to  Gordon  v.  Filenville  &  K.  R. 
Co.  47  L.RJ^,(N.S.)   462. 
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FnllertoB,  J^  deliTercd  the  opinion  of 

the  court: 

This  i»  an  aetion  by  Qeorge  Jacobs  and 
Theresa  Jacobs,  hie  wife,  against  the  city 
of  Seattle  for  damages  to  their  residence 
property  by  reason  of  the  construction  and 
operation  of  an  adjoining  lot  of  an  ineiner- 
stor  for  the  purpose  of  burning  and  de- 
stroying city  garbage.  The  appeal  is  based 
upon  the  alleged  error  of  the  court  in  sus- 
taining a  demurrer  to  the  complaint,  and 
in  entering  judgment  dismissing  the  ac- 
tion on  plaintiffs'  refusal  to  amend. 

The  respondent  interposes  a  motion  to 
dismiss  the  appeal  because  the  record  does 
not  disclose  the  opening  statement  made  by 
counsel  for  appellants.  This  is  thought  to 
be  material  because  of  the  admissions  there- 
in contained  on  which  the  respondent  moved 
for  judgment.  It  appears,  however,  that 
the  respondent  had  answered  to  the  com- 
plsint,  and  on  the  court's  intimation  that 
a  demurrer  to  the  complaint  would  be  the 
better  method  of  attack,  the  respondent  ob- 
tained leave  to  withdraw  the  answer  and 
tile  a  demurrer  to  the  complaint.  It  is  suffi- 
cient answer  to  the  motion  to  dismiss  to 
say  that  the  preliminary  proceedings  were 
merged  in  the  final  attack  presented  by  way 
of  demurrer,  and  that  the  appeal  is  from 
the  order  of  the  court  on  the  demurrer. 
The  recoVd  is  ample  for  the  presentation  of 
the  sufficiency  of  the  complaint,  which  is 
the  sole  question  before  us.  The  motion  is 
denied. 

The  complaint  for  a  first  cause  of  action 
alleged  that  appellants  are  the  owners  of 
lot  3,  block  4,  McNaught's  third  addition 
to  the  city  of  Seattle,  Washingign ;  that  re- 
spondent, prior  to  the  5th  day  of  May, 
1913,  installed  upon  property  abutting  and 
adjoining  appellants'  lot  on  the  south  an 
incinerator  for  the  purpose  of  burning  up 
and  disposing  of  the  garbage  and  refuse 
of  the  respondent  city,  which  are  brought 
to  said  incinerator  from  different  portions 
of  the  city  in  open  wagons ;  that  the  wagons 
pass  alongside  of  appellants'  property  and 
frequently  stand  along  its  east  line;  that 
Kuch  wagons  give  forth  noxious  odors  and 
are  disgusting  and  sickening  to  the  sight 
and  senses;  that  said  refuse  and  garbage 
are  burned  in  said  incinerator,  by  reason 
of  which  smoke,  steam,  and  vaipors  arise 
and  permeate  the  air,  noxious  to  the  smell 
and  other  souses*  whieh  said  odors  are  sick- 
enug,  disgusting,  and  unbearable,  and  tend 
to,  and  will,  cause  sickness  and  disease  to 
those  fenced  to  smell  and  inhale  the  same; 
that  from  such  incinerated  garbage  and  ref- 
use^  ashes,  and  unbumt  portions  are  car- 
ried out  and  dumped  in  close  proximity  to 
appellants'  home;  that  the  said  refuse  is 
composed  mainly  of  decomposed  and  partly 
UR.A.1917B. 


burned  matter,  wbieh  emits  strong,  dis- 
agreeable, aad  nosuous  odors,  detrimental 
to  the  health,  peaoe,  and  conafort  of  appel- 
lants and  of  anyone  living  or  being  upon 
appellants'  property;  that  during  the  proc- 
ess of  incineration  a  large  amount  of  cin- 
ders and  ashes  is  carried  up  into  the  air  and 
precipitated  upon  the  property  of  appellajits, 
covering  appellants'  home  and  yard  and 
surrounding  property;  that  by  reason  of 
the  operation  of  said  incinerator  files  con- 
gregate in  great  numbers  upon  and  about 
appellants'  home  and  in  and  about  their 
house  and  other  houses  which  they  have 
upon  said  property,  thereby  breeding  dis- 
ease and  filth  and  rendering  the  occupancy 
of  appellants'  property  disagreeable  to  tlie 
senses  and  damgerous  to  health;  that  re- 
spondent maintains  an  inclined  roadway 
leading  from  said  incinerator  and  alongside 
of  appellants'  prc^erty,  which  is  unsightly 
and  unseemingly,  and  which  lessens  the 
value  of  their  property;  tliat  at  no  time  has 
respondent  ever  condemned  the  property  of 
appellants,  nor  brought  suit  to  fix  the  dam- 
age thereto,  because  of  tlie  erection,  main- 
tenance, and  operation  of  said  incinerator, 
but  has  installed  same  without  paying,  or 
having  first  fixed  and  ascertained  by  a  jury, 
the  damages  to  appellants;  that  by  reason 
of  the  facts  and  conduct  and  uses  aforesaid, 
appellants  have  been  greatly  damaged,  and 
the  value  of  their  property  Itas  been  and  is 
constantly  being  lessened  and  will  perma- 
nently continue  to  be  lessened,  to  their  dam- 
age in  the  sum  of  $7,000. 

For  a  second  cause  of  action,  it  is  alleged 
that  the  incinerator  is  negligently  and 
carelessly  maintained;  that  it  constitutes  a 
nuisanoe;  that  by  reason  of  its  mainten- 
ance large  quantities  of  garbage,  rubbish, 
refuse,  and  trash  are  earried  to,  and  burned 
in,  said  incinerator,  causing  a  large  amount 
of  cinders,  ashes,  and  dust,  disagreeable 
and  noxious  odors,  stench,  and  gases  to 
arise  therefrom  and  permeate  the  atmos- 
phere in  the  vicinity  of  appellants'  prem- 
ises to  such  an  extent  as  to  be  a  menace 
and  danger  to  the  health  of  appellants  and 
to  persons  occupying  their  property;  that 
respondent  carelessly  causes  and  permits  a 
large  amount  of  ashes,  cinders,  and  debris 
and  partially  burned  animal  matter  to  ac* 
cumulate  around  said  incinerator,  and  to 
be  blown  and  carried  over  appellants'  prop- 
erty, causing  it  to  be  covered  with  cinders, 
ashes,  and  dust;  that  respondent  has  built 
an  inclined  roadway  alongside  appellants' 
property,  leading  from  the  ground  up  into 
said  incinerator,  over  which  is  being  hauled 
garbage,  refuse,  ashes,  and  d^ris,  from 
which  noxious  and  vexatious  odors  arise, 
and  which  is  unsightly  and  detrimental  to 
the  property  of  appellants;  that  appellants 
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have  upon  their  property  three  hoiues  for 
rental  purposes,  from  which  they  might  de- 
rive an  income,  but  that  they  are  unten- 
anted and  uninhabitable,  and  appellants  are 
and  will  be  unable  to  derive  any  income* 
therefrom;  that  said  damage  is  a  continu- 
ing one,  and  the  value  of  their  property 
has  been  greatly  injured,  lessened,  and  de- 
stroyed. They  further  alleged  that  on  May 
5,  1013,  within  thirty  days  after  said  dam- 
ages first  accrued,  they  presented  their 
claims  in  writing  to  the  respondent  city, 
and  again  on  April  2,  1914,  presented  a 
further  and  additional  claim,  both  of  which 
the  city  disallowed.  Appellants  demanded 
judgment  for  $7,000. 

The  first  cause  of  action  is  based  upon 
the  guaranty  of  article  1,  §  16,  of  the  state 
Constitution,  which  provides  that  no  prop- 
erty shall  be  taken  or  damaged  for  public 
or  private  use  without  just  compensation. 
The  second  cause  of  action  is  based  upon 
the  negligent  operation  of  the  incinerator 
plant  in  a  manner  which  causes  it  to  be  a 
nuisance.  Respondent's  attack  on  the  sufii- 
ciency  of  the  complaint  is  founded  on  its 
contention  that  the  city,  in  the  disposal  of 
garbage,  is  discharging  a  governmental  as 
distinguished  from  a  corporate  duty,  and 
hence  would  not  be  liable  for  resulting 
damages  of  any  character.  Tlie  only  ques- 
tion for  determination  is:  Does  the  com- 
plaint state  a  cause  of  action  on  either 
count?  It  nfay  be  conceded  that  the  con- 
striiction  and  operation  of  an  incinerator 
by  the  city  of  Seattle  for  the  disposal  of 
garbage  was  a  lawful  exercise  of  municipal 
power  under  the  delegation  of  authority 
granted  by  virtue  of  state  legislation.  But 
the  lawfulness  of  the  power  would  not  war- 
rant its  exercise  in  such  a  way  as  to  breach 
any  constitutional  guaranty  for  the  protec- 
tion of  the  citizen.  The  disposal  of  garbage 
may  be  a  proper  governmental  function, 
granted  by  legislative  enactment;  but,  con- 
ceding it  to  be  so,  the  function  must  be 
exercised  with  due  regard  to  constitutional 
limitations.  Our  Constitution  (article  1, 
§  16)  explicitly  provides  that  private  prop- 
erty shall  not  be  damaged  for  public  use 
"without  just  compensation  having  been 
first  made,  or  paid  into  court  for  the  own- 
er." The  complaint  in  this  case  sets  forth 
the  injury  to  the  property  of  appellants 
arising  from  the  erection,  maintenance,  and 
operation  of  respondent's  plant  for  the  dis- 
posal of  garbage  on  land  adjoining  that  of 
the  appellants,  and  "that  at  no  time  has 
said  city  ever  condemned  plaintifTs'  prop- 
erty, nor  has  it  ever  brought  any  suit  to 
establish  or  fix  the  damage  to  plaintiffs' 
property  because  of  the  erection,  mainten- 
ance, and  operation  of  said  incinerator,  but 
said  city  has,  without  paying  to  plaint ifl's, 
J..R.A.lJn7R 


or  having  first  fixed  and  ascei^ained  by  a 
jury,  plaintiff's'  damage,"  so  installed  and 
operated  said  incinerator  as  to  menace  and 
depreciate  the  value  of  their  property.  The 
complaint  does  not  seek  to  charge  negli- 
gence of  ttie  respondent  or  its  employees  in 
the  performance  of  governmental  duties,  in 
which  case  the  municipality  might  be  ab- 
solved from  liability.  The  first  cause  of 
action  is  founded  on  the  higher  ground 
of  the  taking  or  injury  to  property  without 
just  compensation.  The  authorities  sus- 
tain the  right  of  recovery  in  such  cases. 

The  case  of  Hines  v.  Rocky  Mount,  162  X 
C.  409,  L.R.A.1<)15C,  751,  78  S.  E.  610,  Ann. 
Cas.  1015A,  132,  which  was  an  action  in- 
volving the  disposal  of  garbagt*,  after  con- 
ceding the  rule  of  nonliability  of  mimici- 
palities  for  negligence  in  the  performance  of 
governmental  duties,  said:  "This  general 
principle  is  subject  to  the  limitation  that 
neither  a  municipal  corporation  nor  other 
governmental  agency  is  allowed  to  estab- 
lish and  maintain  a  nuisance,  causing  ap- 
preciable damage  to  the  property  of  a 
private  owner,  without  being  liable  for  it. 
To  the  extent  of  the  damage  done  to  such 
property,  it  is  rega'rded  and  dealt  with  as 
a  taking  or  appropriation  of  the  property, 
and  it  is  well  understood  that  such  an  inter- 
ference with  the  rights  of  ownership  may 
not  be  made  or  authorized  except  on  com- 
pensation first  made  pursuant  to  the  law 
of  the  land." 

In  Louisville  v.  Hehemann,  161  Ky.  523, 
L.R.A.1915C,  747,  171  S.  W.  166,  another 
garbage  case,  which  concedes  the  nonliabil- 
ity for  the  negligence  of  city  employees,  it 
is  said:  "But  there  is  an  element  of  wrong 
complained  of  in  this  case  which  goes  be- 
yond that.  Conceding  that  a  city  dump 
is  necessary  for  the  public  good,  and  that 
Cabel  street  was  the  proper  place  for  it, 
still  the  city  had  no  right  to  take  or  in- 
jure adjacent  private  property  or  the  occu- 
pants in  the  use  thereof  without  making 
compensation." 

In  Kobbe  v.  New  Brighton,  20  Misc. 
477,  45  N.  Y.  Supp.  777,  a  garbage  in- 
cinerator case,  it  is  said:  "The  constitu- 
tional prohibitions  against  depriving  any 
person  of  his  property  without  due  process 
of  law,  or  without  just  compensation,  may 
be  violated  without  the  physical  taking  of 
property.  Th«y  extend  to  every  act  which 
injuriously  affects  property  rights.  .  .  . 
If,  therefore,  it  be  true  that  such  a  cre- 
mator as  this  statute  authorizes  is,  like  a 
pesthouse,  necessarily  offensive,  and  a  di- 
rect injury  to  neighboring  real  property, 
though  conducted  in  the  most  careful  and 
scientific  manner,  the  authorisation  of  it 
by  the  legislature  without  providing  for 
compensation    for    such    injury    could   not 
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legalize  it  as  against  individuals  thus  dam- 
aged in  their  property." 

See  aUo  Thurston  v.  St.  Joseph,  51  Mo. 
510,  11  Am.  Rep.  463 ;  McLaughlin  v.  Hopo, 
107  Ark.  442,  47  L.R.A.(N.S.)  137,  155  S. 
W.  910. 

The  Federal  Constitution  and  many  of 
the  state  Constitutions  are  without  provi- 
sion respecting  the  necessity  oi  compensa- 
tion for  the  '^damaging"  of  private  prop- 
erty by  means  of  a  public  use;  the  consti- 
tutional inhibition  extending  only  to  tlie 
"taking^*  of  private  property  without  com- 
pensation. But  the  courts  in  the  most  of 
those  states,  however,  hold  that  such  an 
injury  as  in  the  case  at  bar  is  a  "taking" 
of  private  property,  and  apply  the  same 
principle  of  necessity  of  compensation. 
We  cite  a  number  of  them,  most  of  them 
involving  an  injury  to  property  arising 
from  the  disposal  of  sewage  by  munici- 
palities. See  Pumpelly  v.  Green  Bay  &  M. 
Canal  Co.  13  WaU.  177.  20  L.  ed.  557; 
Seifcrt  v.  Brooklyn,  101  N.  Y.  136,  54  Am. 
Rep.  664,  4  N.  £.  321;  Sammons  v.  Glovers- 
ville,  175  X.  Y.  346,  67  N.  E.  622;  Piatt 
Bros.  &  Co.  V.  Waterbury,  72  Conn.  531,  48 
L.R.A.  691,  77  Am.  St.  Rep.  335,  45  AtL 
154;  Atty.  Gen.  ex  reL  Wyoming  Twp.  v. 
<arand  Rapids  (Bird  ex  rel.  Emmons  v. 
Grand  Rapids)  175  Mich.  503,  50  L.R.A. 
(N.S.)  473,  141  N.  W.  890,  Ann.  Cas. 
1915A,  968;  DpnneU  v.  Greensboro,  164  X. 
C.  330,  80  S.  E.  377;  Parish  v.  Yorkville, 
06  S,  C.  24,  L.R^.1915A,  282,  79  S.  £. 
635. 

From  the  foregoing  authorities  it  is  cleax 
that  the  erection  and  maintenance  by  a  city 
of  an  incinerator  for  the  burning  of  garbage 
on  land  adjacent  to  that  of  a  private  owner, 
and  its  operation  so  aa  to  depreciate  the 
value  of  his  laud  and  render  it  a  menace 
to  the  health  of  himself  and  family,  consti- 
tute a  damaging  of  private  property  for  a 
public  use  for  which  he  would  be  entitled 
to  compensation  under  the  terms  of  Const. 
art.  1,  §  16.  The  allegations  in  ihe  first 
count  of  appellants'  complaint  set  forth 
faeta  sufficient  to  bring  it  within  the  operar 
tion  of  this  principle,  and  therefore  state 
a  cause  of  action  as  against  a  general  de- 
murrer. 

Respecting  appellants*  second  cause  of 
action,  we  are  of  the  opinion  that  the  de- 
murrer thereto  was  properly  sustained. 
This  cause  is  based  on  the  theory  oi  the 
ncigligent  operation  of  the  garbage  plant  in 
such  a  manner  as  to  create  a  nuisance. 
There  is  a  respectable  line  of  authorities 
permitting  the  right  of  recovery  in  auoh 
cases.  See  Ft.  Worth  v.  Crawford,  74  Tex. 
404,  15  Am.  St  Rep.  840,  12  S.  W.  52; 
Stephenville  v.  Bower,  29  Tex,  Civ.  A  pp. 
384,  68  8.  W.  833;  Haskell  v.  Webh,  -~ 
Tex.  Civ.  App.  — ,  140  S.  W.  127;  New 
L.R.A.1917B. 


Albany  v.  Slider,  21  Ind.  App.  392,  52  N. 
E.  626;  Newcastle  v.  Harvey,  54  Ind.  App. 
243,  102  N.  K.  878;  Hines  V.  Nevada,  150 
Iowa,  620,  32  L.R.A.(N.S.)  797,  130  N.  W. 
181;  Brayton  v.  Fall  River,  113  Mass.  218, 
18  Am.  Rep.  470. 

We  think,  however,  under  the  statutes 
of  this  state,  the  proper  theory  of  recovery 
is  set  forth  in  appellants'  first  cause  of 
action.  The  two  causes  of  action  in  reality 
seek  the  same  damages  for  the  same  injury, 
and  to  uphold  one  cause  necessarily  ex- 
cludes the  other. 

The  installation  of  plants  for  the  dis- 
posal of  garbage  is  authorized  by  3  Rem.  A 
Bal.  Code,  §  8005.  The  Code  also  provides 
(§  8311) :  "Nothing  which  is  done  or  main- 
tained under  the  express  authority  of  a 
statute  can  be  deemed  a  nuisance." 

The  construction  of  a  garbage  incinerator 
being  authorized  by  law,  its  maintenance 
in  a  proper  manner  and  place  would  not 
constitute  a  nuisance  in  a  legal  sense.  But 
such  a'  conclusion  does  not  defeat  appel- 
lants' right  of  recovery  for  the  damaging 
of  his  property  without  just  compensation. 
The  denial  of  the  right  to  recover  damages 
for  an  injury  on  the  theory  of  its  consti- 
tuting, a  tort,  such  as  is  the  basis  of  the 
second  cause  of  action,  does  not  militate 
against  the  right  of  recovery  for  a  taking 
or  damaging  of  property  for  a  public  use 
without  compensation.  Tlie  principle  upon 
which  we  rest  appellants'  right  of  recovery 
is  well  expressed  in  Piatt  Bros.  &  Co.  v. 
Waterbury,  72  Conn.  531,  48  L.R.A.  691,  77 
Am.  St.  Rep.  335,  45  Atl.  154,  as  follows: 
*'But  if,  for  the  purpose  of  this  case,  we 
concede  the  defendant's  claim  that  the  use 
is  a  governmental  use,  it  is  nevertheless 
liable  to  the  plaintiff.  The  injury  desoribeid 
by  the  complaint  is  not  a  mere  consequen- 
tial damage,  like  .that  resulting  wholly  from 
the  lawful  use  of  one's  own  property,  or 
the  lawful  exercise  of  governmental  power; 
it  is  a  direct  appropriation  of  well-recog- 
nized property  rights  within  the  guaranty 
of  the  Constitution.  .  .  .  Public  neces- 
sity may  justify  the  taking,  but  cannot 
justify  the  taking  without  compensation. 
.  .  .  The  mandate  of  the  Constitution 
is  intended  to  express  a  universally  accepted 
principle  of  justice,  and  should  receive  a 
construction  in  accordance  with  that  prin- 
ciple, broad  enough  to  enable  the  court  to 
protect  every  person  in  the  rights  of  prop- 
erty thus  secured  by  fundamental  law." 

The  .judgment  sustaining  the  demurrer 
is  reversed  as  to  the  first  cause  of  action, 
and  the  cause  remanded,  with  leave  to  the 
defendant  to  answer. 

i 

MprHs,  Ch.  J.,  and  Mount,  Ellis,  and 
Chad  wick,  J  J.,  concur. 
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HILDA  LIPPS,  by  Guardian,  Appt., 

V. 

MILWAUKEE    ELECTRIC    RAILWAY    k 
LIGHT  COMPANY,  Reapt. 

(—  Wis.  — ,  159  K.  W.  916.) 

Infant  —  injury  to  unborn  child  —  lia- 
bility. 

No  liability  to  an  infant  exists  for  an  in- 
jury rendering  it  epileptic,  inflicted  so  Umg 
before  birth  that  at  the  time  it  could  not 
have  been  bom  viable. 
For  other  cases,  see  Afterhom  Childret^  in 

Dig.  1-52  N,  8. 

(November  14,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty sustaining  a  demurrer  to  a  complaint 
filed  to  recover  damages  for  prenatal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

Statement  by  Vinjo,  J.: 

Action,  by  guardian  ad  litem,  to  recover 
damages  for  personal  injuries  sustained  on 
defendant's  car  by  plaintiff  on  September 
5,  1912,  while  a  fetus  en  ventre  sa  m^re  of 
the  age  of  aljout  five  months,  and  before 
she  could  have  been  bom  viable.  Plain- 
tiff's father  and  mother  settled  with  the 
defendant  for  the  damage  sustained  by 
them.  In  due  course  of  time  plaintiff  was 
born,  and  it  is  alleged  that  she  suffers  from 
epileptic  fits  as  a  direct  result  of  the  pre- 
natal injuries  received.  Defendant  de- 
murred to  the  complaint  on  the  ground 
that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  because  it  ap- 
peared on  the  face  thereof  that  plaintiff 
had  .not  the  legal  capacity  to  sue.  The  court 
sustained  the  demurrer  and  entered  judg- 
ment dismissing  the  action,  from  which 
judgment  the  plaintiff  appealed. 

Mr.  Oscar  Kroesing,  for  appellant: 

If  the  infant  has  a  cause  of  action,  a  re- 
lease by  the  parents  would  not  bar  recov- 
ery by  it. 

Kirk  V.  Middlebrook,  201  Mo.  "245,  100 
S.  W.  450. 

A  child  en  ventre  sa  m^re  is  considered  as 
having  an  existence  for  purposes  beneficial 
to  it. 

Note  «•  Prenatal  injury  as  ground  of  ac- 
tion is  treated  in  the  note  to  Buel  v.  United 
R.  Co.  46  IaR.A.(N.$.)  625.  Apparently 
the  only  case  in  point  since  that  note  is 
LiPPS  V.  Milwaukee  Electric  R.  &  L.  Co. 
supra,  334,  the  decision  in  which  is  in  har- 
mony with  the  general  rule  stated  in  the 
earlier  note. 
L.R.A.1917B. 


Gillespie  v.  Nabors,  09  Ala.  441,  31  Am. 
Rep.  20. 

Messrs.  Van  Dyke,  Shaw,  Muskat,  & 
Van  Dyke,  for  respondent: 

There  is  no  right  of  recovery  for  injuries 
alleged  to  have  been  received  before  birth. 

Dietrich  v.  Northampton,  138  Mass.  14, 
52  Am.  Rep.  242;  Walker  v.  Great  North- 
ern R.  Co.  Ir.  L.  R.  28  C.  L.  69;  Allaire  v. 
St.  Luke's  HospiUl,  184  111.  369,  48  L.R.A. 
226,  75  Am.  St.  Rep.  176,  56  N.  E.  638,  7 
Am.  Neg.  Rep.  427;  Gorman  v.  Budlong, 
23  R.  I.  160,  65  L.R.A.  118,  91  Am.  St. 
Rep,  629,  49  Atl.  704,  10  Am.  Neg.  Rep. 
188;  Nugent  v.  Brooklyn  Heights  R.  Co. 
164  App.  Dlv.  667,  139  N.  Y.  Supp.  367: 
Buel  V.  United,  R.  Co.  248  Mo.  126,  4o 
L.R.A.(N.S.)  625,  154  S.  W.  71,  Ann.  Cas. 
1914C,  613,  4  N.  C.  C.  A.  129. 

Vinje,  J.,  delivered  the  opinion  of  th«5 
court : 

But  few  cases  of  this  kind  are  found  in 
the  reports,  though  there  must  have  been 
many  occasions  for  bringing  them  had  it 
been  generally  considered  by  the  legal  pro- 
fession that  a  cause  of  action  accrues  to  a 
child  for  injuries  received  before  birth. 
This  paucity  of  cases,  however,  does  not  de- 
termine the  right  to  maintain  such  an  ac- 
tion, but  it  does  indicate,  no  doubt,  the 
general  view  relative  thereto  held  by  the 
legal  profession.  Our  attention  was  called 
by  counsel  on  both  sides  to  but  six  cases  in- 
volving the  question  under  consideration. 
Independent  search  has  failed  to  find  othera 
directly  in  point.  The  first  ease  was  that 
of  Dietrich  v.  Northampton,  138  Mass.  14, 
52  Am.  Rep.  242  (decided  in  1884),  where, 
as  the  result  of  a  fall  on  a  defectivo  high- 
way, a  woman  between  four  and  five  months 
advanced  in  pregnancy  was  delivered  of  a 
child  that  lived  only  a  few  minutes  after 
its  birth.  It  was  hold  that  such  a  child 
was  not  a  person  for  the  loss  of  whose  life 
an  action  nay  be  maintained,  within  the 
meaning  of  Pub.  Stat.  chap.  52,  §  17,  which 
gives  a  right  of  action  for  negligently  caus- 
ing the  death  of  a  person.  The  court, 
through  Holmes,  J.»  says:  'Taking  all  the 
foregoing  considerations  into  account,  and 
further,  that,  as  the  unborn  child  was  a 
part  of  the  mother  at  the  time  of  the  injury, 
any  damage  to  it  which  was  not  too  remote 
to  be  recovered  for  at  all  was  recoverable 
by  her,  we  think  it  clear  that  the  statute 
sued  upon  does  not  embrace  the  plaintiflTs 
intestate  within  its  meaning." 

The  next  case,  that  of  Walker  v.  Great 
Northern  R.  Co.  Ir.  L.  R.  28  C.  L.  69,  de- 
cided in  1891,  was  one  where  a  woman  quick 
with  child  was  injured  while  a  passenger 
on  defendant's  train  in  such  a  manner  as 
to  permanently  wound  and  cripple  plaintiiT 
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then  en  ventre.  The  opinions  of  the  judges 
do  not  all  agree  as  to  whether  or  not  an 
action  for  injuries  to  an  unborn  child  may 
not,  under  any  circumstances,  be  main- 
tained, but  .they  do  all  agree  that  since 
defendant's  contract  relations  were  with 
the  mother  alone,  and  not  with  the  plain- 
tiff, the  latter  has  jo  cause  of  action.  The 
caae  of  Allaire  v.  St.  Luke's  Hospital,  184 
111.  359,  48  L.R.A.  226,  75  Am.  St.  Rep. 
176,  6«  N.  E.  638,  7  Am.  Neg.  Rep.  427  (de- 
cided in  1900),  presents  the  question  in  its 
broadest  form.  There  plaintiff's  mother, 
about  ten  days  before  she  expected  to  be 
confined,  went  to  the  defendant  for  the  ex- 
press purpose  of  treatment  and  care  during 
her  aecouchemeat.  While  in  the  hospital 
for  such  purpose  she  was  negligently  in- 
jured in  an  elevator  therein  in  such  a  way 
that  plaintiff,  who  was  born  four  days  later, 
was  also  severely  injured.  After  reviewing 
Dietrich  v.  Northampton  and  Walker  y. 
Great  Northern  R.  Co.  supra,  and  In  siun- 
ming  up  the  case,  the  opinion  of  the  appel- 
late court,  adopted  by  the  supreme  court 
as  its  opinion,  proceeds:  "Hiat  a  child  be- 
fore birth  is,  in  fact,  a  part  of  the  mother, 
and  is  only  severed  from  her  at  birth,  can- 
not, we  think,  be  successfully  disputed.  The 
doctrine  of  the  civil  law  and  the  eooleslas- 
tioal  and  admiralty  courts,  therefore,  that 
an  unborn  child  may  be  regarded  as  in  esse 
for  some  purposes,  when  for  its  benefit,  is 
a  mere  legal  fiction,  which,  so  far  as  we 
iiave  lieen  able  to  discover,  has  not  been 
indulged  in  by  the  courts  of  common  law 
to  the  extent  of  allowing  an  action  by  an 
infant  for  injnarieB  occasioned  before  its 
birth.  If  the  action  can  be  maintained,  it 
necessarily  follows  that  an  infaiht  may  main- 
tain an  action  against  its  own  mother  for 
injuries  occasioned  by  the  negligence  of  the 
mother  while  pregnant  with  it.  We  are 
of  the  opinion  that  the  action  will  not  lie." 
Boggs,  J.,  in  an  able  dissenting  opinion, 
argued  that  a  cause  of  action  should  ac- 
crue to  every  child  capable  at  the  time  of 
injury  of  being  born  viable  for  injuries  re- 
ceived en  ventre,  where  the  defendant  knew, 
or  ought  to  have  known,  of  its  existence  at 
the  time  of  the  injury,  upon  the  broad 
ground  that  an  infant  capable  of  being  born 
viable  is  in  fact  an  independent  person  or 
hieing  which  the  law  of  torts  should  recog- 
nize as  such.  In  German  v.  Budlong,  23 
R  I.  169,  55  L.R.A.  118,  91  Am.  St.  Rep. 
629,  49  Atl.  704,  10  Am.  Neg.  Rep.  188 
(decided  in  1001),  a  woman  gave  premature 
birth  to  a  child  by  reason  of  injuries  re- 
ceived through  the  negligence  of  the  defend- 
ant, which  child  lived  only  a  couple  of 
days  after  birth.  The  court  held  that  since 
no  cause  of  action  accrued  to  the  child, 
none  could  be  maintained  by  the  next  of 
LRA.1917B. 


kin.  In  Nugent  t.  Brooklyn  Heights  R. 
Co.  154  App.  Div.  667,  139  N.  Y.  Supp.  367 
(decided  in  1913),  the  plaintiff  sued  for 
injuries  received  thirty-six  days  before  his 
birth  while  his  mother  was  a  passenger  on 
defendant's  car.  The  argument  of  Thomas, 
J.,  writing  the  opinion  of  the  court,  is  to 
the  effect  that  an  infant  may,  in  some  case^ 
have  a  cause  of  action  for  injuries  received 
before  birth,  but  the  court  held  that  since 
there  were  no  contract  relations  between 
the  unborn  infant  and  the  defendant,  no 
recovery  could  be  had.  The  case  of  Buel  v. 
United  R.  Co.  248  Mo.  126,  45  L.RJ^.(N.S.) 
625,  154  S.  W.  71,  Ann.  Cas.  1914C,  613,  4 
N.  C.  C.  A.  129  (decided  in  1913),  holds 
that  since  no  cause  of  action  accrued  to  a 
child,  who  died  about  six  months  after  birth, 
from  injuries  received  before  birth,  while 
its  mother  was  a  passenger  on  defendant's 
street  car,  none  survived  to  next  of  kin. 
The  case  does  not  turn,  on  a  lack  of  con- 
tract relation  between  the  unborn  child  and 
the  defendant,  but  is  based  upim  the  ground 
that  since  by  common  law  no  cause  of  ac- 
tion accrued  to  an  infant  for  injuries  re- 
ceived before  birth,  none  was  given  by  the 
survival  statute. 

Quotations  have  been  made  from  some  of 
the  foregoing  cases,  not  necessarily  for  ap- 
proval, but  to  show  the  trend  of  judicial 
thought  eonceming  the  question.  It  will  be 
noticed  thai  in  all  cases»  though  courts  have 
differed  as  to  the  grounds  of  denial,  the 
right  to  maintain  the  action  has  been  nega- 
tived. All,  however,  so  far  as  expression 
is  found  therein,  agree  that  no  cause  of  ac- 
tion accrues  to  an  infant  for  injuries  re- 
ceived before  it  could  be  born  viable.  Such 
is  the  present  case.  The  complaint  alleges 
the  child  could  not  have  been  born  viable. 
Since  a  nonviable  child  cannot  exist  separate 
from  its  mother,  it  must,  in  the  law  of 
torts,  be  regarded  as  a  part  of  its  mother, 
and  hence,  being  incapable  -of  a  separate 
existence.  It  is  not  an  independent  person  or 
being  to  whom  separate  rights  can  accrue. 
Its  rights  are  merged  in  those  of  the  mother 
of  whom  it  forms  a  part. 

We  go  no  further  than  the  facts  of  the 
case  require,  and  hold  that  no  cause  of  ac- 
tion accrues  to  an  infant  en  ventre  sa  m^re 
for  injuries  received  before  it  could  be  born 
viable. 

Very  cogent  reasons  may  be  urged  for  a 
contrary  rule  where  the  infant  is  viable,  and 
especially  so  in  cases  where  the  defendant. 
being  a  doctor  or  midwife,  has  negUgently 
injured  an  unborn  child.  As  to  sueh  eases 
we  express  no  opinion. 

The  fact,  that  the  criminal  law  protects 
nonviable  infants  does  not  affect  the  ques- 
tion of  their  civil  rights.  The  criminal  law 
rests  upon  groimds  of  public  policy  and  af- 
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fects  the  public;  the  law  of  torts  relates 
solely  to  the  rights  of  private  parties.  So, 
too,  the  faet  that,  for  pui-poses  of  inherit- 
ance, taking  under  a  will,  etc.,  the  exist* 
ence  of  unborn  children  is  recognized  in  law, 
has  no  particular  bearing  upon  the  question 
of  their  right  to  recover  for  injuries  sus- 
tained before  birth.    Neither  does  the  medi- 


cal or  scientific  recognition  of  the  separate 
entity  of  an  unborn  child  aid  in  determining 
its  legal  rights.  The  law  cannot  always  be 
scientific  or  technically  correct.  It  mubt 
often  content  itself  with  being  merely  prac- 
tical. 
Judgment  afiirmed. 
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(In  Banc.) 

OCEAN  ACCIDENT  &  GUARANTEE  COM- 
PANY et  al. 

V. 

INDUSTRIAL   ACCIDENT    COMMISSION 
OF  THE  STATE  OF  CALIFORNIA  et  al. 

(—  Cal.  — ,  159  rao.  1041.) 

Master  and  servant  —  workmen's  com- 
pen^ation  —  going  to  work. 

An  engineer  on  a  tugboat,  who,  after  his 
boat  has  been  moved  from  its  berth  for  pro- 
tection from  a  storm,  goes  ashore  for  pur- 
poses of  his  own  by  crossing  other  vessels 
alongside  of  which  it  is  moored,  is  not, 
when  attempting  to  return  to  the  boat,  per- 
forming a  service  within  the  scope  of  his 
employment  and  growing  out  of  and  inci- 
dent thereto,  within  the  meaning  of  the 
Workmen^R  Compensation  Act,  although, 
when  reaehins  the  place  where  he  left  tlie 
boat,  and  finding  it  returned  to  its  right- 
ful berth,  he  receives  from  the  captain  a 
direction  to  come  over  to  it,  in  response  to 
his  inquiry  as  to  what  he  is  doing  over 
there. 
For  other  cases,  see  Masler  and  Servant,  II. 

o,  i,  in  Dig.  /-.)2  y.  8. 

(September  8,  1916.) 

APPLICATION  by  petitioners  for  a  writ 
to  review  an  award  of  the  Industrial 
Accident  Commission  of  Compensation  for 
the  death  of  petitioners'  employee.  Award 
annulled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Redman  &  Alexander,  for  peti- 
tioners : 

At  the  time  of  his  death,  Rlattery  was 
not  performing  a  service  growing  out  of  his 
employment,  nor  did  his  death  arise  out  of 
liis  employment. 


Walters  v.  Staveley  Coal  A  I.  Co.  105  L. 
T.  N.  S.  119,  55  Sol.  Jo.  579,  4  B.  W.  C.  C. 
303;  Gilmour  v.  Dorraan,  L.  &  Co.  105  L. 
T.  N.  S.  54,  4  B.  W.  C.  C.  279;  Leach  ▼. 
Oakley  Street  A  Co.  [1011]  1  K.  B.  523, 
80  L.  J.  K.  B.  N.  S.  313,  103  L.  T.  N.  S. 
778,  27  Times  L.  R.  124,  55  Sol.  Jo.  124,  4 

B.  W.  C.  C.  93;  Biggart  v.  The  Minnesota, 
5  B.  W.  C.  C.  69;  Fiimiciellos  Case,  219 
Mass.  488,  107  N.  E.  349^  Byrket  v.  Lake 
Shore  &  M.  S.  R.  Co.  29  Ohio  C.  C.  614, 
afiirmed  in  75  Ohio  St.  625,  80  N.  E.  1124; 
Caton  V.  Summerlee  &,  M.  Iron  &  Steel  Co. 
39  Scot.  L.  R.  762,  4  Sc.  Sess.  Cas.  5th 
Series,  989,  10  Scot.  L.  T.  204. 

It  is  immaterial  what  findings  the  Com- 
mission made,  because  the  evidence  does  not 
sustain  the  award,  which,  for  tiiis  reason, 
should  be  set  Si^ide. 

Great  Western  Power  Co.  v.  Pillshury, 
171  Cal.  69,  L.R.A.1916A,  281,  151  Pac. 
1136,  n  N.  C.  C.  A.  493;  Reck  v.  Whittles- 
berger,  181  Mich.  463,  148  N.  W.  247,  Ann. 
Cas.  1916C,  771;  International  Han^estor 
Co.  v.  Industrial  Commission,  157  Wis.  167, 
147  N.  W.  53,  Ann.  Cas.  1916B,  330,  5  N. 

C.  C.  A.  822;  Buckley's  Case,  218  Mass.  354, 
105  N.  E.  979,  Ann.  Cas.  1916B,  474,  5  N. 
C.  C.  A.  613. 

Mr.  Chrlatoplier  M.  Bradley  for  re- 
spondents. 

Hensliaw,  J.,  delivered  the  opinion  of 
the  court: 

Review  to  consider  an  award  of  the  In- 
dustrial Accident  Commission:  William  J. 
Slattery  was  engineer  of  the  fishitig  tug 
Condare,  owned  by  the  Borzone  Fish  Com- 
pany. Upon  an  afternoon  in  January  she 
was  moored  in  her  customary  berth — a 
wharf  between  piers  23  and  25,  on  the  San 
Francisco  water  front.  Tlie  weather  was 
stormy,   and   the   captain   of   the   tug  con- 


Note.  —  The  American  cases  on  the  ques- 
tion as  to  what  injuries  arise  out  of  and 
in  the  course  of  the  employment  within  the 
Workmen's  Compensation  Acts  are  treated 
at  pages  232  et  seq.,  of  the  annotation  cov- 
ering the  general  subject  of  Worlvmen's 
Compensation  Acts  in  L.R.A.1916A,  23;  and 
the  Knglisli  cases  on  this  question  at  pages 
40  et  seq.  Specifically  as  to  recovery  of 
compensation;  under  these  acts,  for  injuri<»s 
received  while  going  to  and  from  work,  see 
L.R.A.1917R. 


annotation  following  De  Constantiii  v.  Pub- 
lic  Service   CommiMsion,  L.R.A.1016A,   331. 

As  to  recovery  of  compensation  for  in- 
jury to  employee,  rix»eived  while  on  street, 
see  annotation  following  Hopkins  v.  Michi- 
gan Sugar  Co.  L.R.A.1916A,  314. 

For  later  eases  and  annotation  on  quea- 
tions  arising  under  these  acts,  consult  the 
L.R.A.  Digest  and  Indexes  to  Notes  cover- 
ing volumes  subsequent  to  L.RA.1916A, 
under  the  title,  "Workmen's  Compensation." 
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fiidercd  it  expedient  to  move  hie  vessel  from 
tliia  wharf  to  a  pUce  aloDgside  of  the 
schooner  Crescent  City.  The  Crescent  City 
lay  next  to  the  steamer  Moana,  which  last 
vessel  was  moored  to  pier  25,  a  short  dis- 
tance away  from  the  Condare's  usual  berth. 
As  thus  placed,  to  go  ashore  from  the  Con- 
dare  necessitated  debarking  from  the  Con- 
dare  to  tlie  Crescent  City,  crossing  the  Cres- 
cent City,  cUmbing  onto  the  Moana,  crossing 
her,  and  from  her  reaching  the  wharf.  Slat- 
tery  knew  the  position  of  the  Condare,  and 
knew  also  that  it  was  a  temporary  location, 
chosen  for  protection  against  the  stormy 
weather.  After  the  tug  was  thus  moored, 
he  went  ashore  for  purposes  of  hie  own, 
unconnected  with  his  employment,  and  spent 
the  night  on  shore.  It  was  a  Saturday 
night.  It  was  Slattery's  duty  to  return  to 
his  vessel  before  4  o'clock  upon  the  follow- 
ing morning.  Not  having  so  returned,  tlie 
captain  of  the  tug  went  to  the  boarding 
house  where.  Slattery  spent  tlie  night  and 
had  him  called  for  duty.  It  was  Slattery's 
duty  to  have  reported  on  his  vessel  without 
any  such  summons.  Slattery  did  not  know 
that  the  tug  during  the  night  had  been 
shifted  back,  as  in  fact  it  had,  to  its  own 
lierth.  He  went  to  pier  25,  safely  crossed 
the  Moana  and  the  Crescent  City,  and  dis- 
covered that  his  vessel  ^'as  not  there.  He 
then  called  from  the  dock  of  the  Crescent 
City,  "What  are  you  doing  over  there?" 
Capt.  Johnson,  of  the  Condare,  hearing  the 
call  and  recognizing  Slattery's  voice,  re< 
plied,  "I  don't  know.  Bill,  come  on  over 
here."  Slattery  answered,  "All  right,"  and, 
sedcing  to  return  to  the  wharf  and  thence 
to  his  vessel,  fell  into  the  bay  between  the 
Crescent  City  and  the  Moana  and  was 
drowned. 

This  fairly  epitomizes  the  facts,  though 
there  are  certain  statements  in  the  findings 
of  the  Commission  which  are  in  the  nature 
of  deductions  or  conclusions  from  those  un- 
questioned facta  which  call  for  auimadver- 
«ioa.  Thus  it  is  in  terms  declared  that 
when  Slattery  hailed  his  ship  and  was  told 
hy  the  captain  to  "Come  on  over  here" 
l^lattery  had  "reported  for  duty,  and  was 
directed  by  his  superior  to  proceed  to  the 
host  Condare  at  its  changed  position." 
These  statements,  must  be  treated  as  con- 
elusions  of  law,  for  as  findings  of  fact  they 
are  utterly  without  evidence  to  sustain 
them.  The  unquestioned  facts  are  that  it 
^as  Slattery's  duty  to  report  to  Iub  boat 
without  any  instruction,  and  tliat  he  was 
no  more  on  duty  when  standing  upon  the 
dedc  of  the  Crescent  City  than  wlien  he  was 
iummoned  at  his  hotel,  and  that  the  cap^ 
tain's  call  to  him  to  "Come  on  over  here" 
(lince  it  was  Slattery's  duty  to  go  to  his 
•hip  without  any  instructions),  amounted 
1.R.A.1917B.  22 


to  no  more  than  telling  Slattery  the  loca- 
tion of  the  ship.  Again  it  is  found  thai 
the  captain  of  the  Condare  "caused  Slattery 
to  be  called  at  the  hotel  where  said  Slattery 
was  staying,  but  did  not  leave  word  nor 
advise  said  Slattery  with  regard  to  the  posi- 
tion of  the  boat  Condare."  The  evidence 
establishes  without  conflict  that  the  cap- 
tain caused  Slattery  to  be  called  because 
Slattery  haid  failed  in  the  perfornutnce  of 
his  express  duty,  which  was  to  report  to 
Uie  ship  at  a  given  hour;  and  the  fact 
that  the  captain  did  not  tell  Slattery — a 
man  knowing  the  usual  berth  of  the  ship 
and  familiar  with  the  San  Francisco  water 
front — that  the  Condare  was  at  its  usual 
berth  in  a  circumstance  iipmaterial  to  this 
consideration,  since  there  was  not  the 
slightest  duty  upon  the  captain's  part  so 
to  tell  him.  Eliminating,  then,  from  this 
consideration,  such  declarations  as  those 
above  noted,  which,  if  they  are  to  be  re- 
garded as  findings,  are  findings  absolutely 
unsupported  by  Uie  evidence,  and,  if  they 
are  to  be  regarded  as  conclusions  of  law, 
are  conclusions  of  law*  erroneously  drawn, 
we  are  enabled  to  approach  the  one  real 
question  in  controversy,  and  we  do  so  with 
t|ie  disposition  to  give  to  the  terms  of  the 
act  the  utmost  liberality  of  construction 
*of  which  they  are  legally  capable,  to  tlie 
end  of  effectuating  the  beneficent  purposes 
of  the  act  it«elf. 

So  far  as  affects  this  question,  the  em- 
ployer's liability  or  nonliability  rests  upon 
the  construction  to  be  given  to  §  12(a)  and 
subdivision  2  of  the  Workmen's  Compensa- 
tion Act.  Stat.  1013,  p.  283.  That  law  is 
as  follows:  Section  12  (a).  "Liability  for 
the  compensation  provided  by  this  act,  in 
lieu  of  any  other  liability  whatsoever,  aliall, 
without  regard  to  negligence,  exist  against 
an  employer  for  any  personal  injury  sus- 
tained by  his  employees  by  accident  arising 
out  of  and  in  the  course  of  tlM  employment 
and  for  the  death  of  any  such  employee  if 
the  injury  shall  proximately  cause  death, 
in  those  cases  where  the  following  condi- 
tions of  compensaticm  concur:  ...  2. 
Where,  at  the  time  of  the  accident,  the  em- 
ployee is  performing  service  growing  out  of 
and  incidental  to  his  employment  and  is 
acting  within  the  course  of  his  employment 
as  such." 

Admittedly  tJie  deceased  was  an  employee 
of  the  petitioner.  Admittedly  ho  met  his 
death  while,  in  the  broadest  sense,  he  was 
such  employee.  The  question  is:  At  the 
time  he  met  hia  death  was  he  "performing 
service  growing  out  of  and  incidental  to  his 
employment  and  acting  within  the  course  of 
his  employment?"  It  will  be  noted  that 
%  12  (a)  expresses  the  conditions  generally 
under  which  compensation  for  injury  shall 
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be  paid.  It  is  to  be  paid  when  and  only 
when  the  injury  is  a  personal  injury  sus- 
tained by  the  employee  *'by  accident  arising 
out  of  and  in  the  course  of  his  employment." 
It  will  also  be  noted  that  subdivision  2, 
having  specific  reference  to  compensation  in 
tlie  event  of  death,  does  not  broaden  the 
right  to  this  compensation  beyond  tlie  lan- 
guage just  quoted,  but,  if  anything,  perhaps 
restricts  it,  and  certainly  makes  it  more 
specific  by  the  added  declaration  that,  to 
entitle  the  representatives  of  the  deceased 
to  recover  in  the  case  of  death,  the  employee 
must  not  only  be  "performing  a  ser^'ice 
growing  out  of  and  incidental  to  his  employ- 
ment," but  must  also  be  "acting  within  the 
course  of  his  employment  as  such."  There- 
fore it  is  quite  within  the  meaning  of  the 
statute  to  say  that  the  controlling  language 
found  in  §  12(a)  is  not  modified,  but  mere- 
ly paraphrased  and  made  more  definite,  by 
the  language  of  subdivision  2.  Next  it  is 
pertinent  to  call  attention  to  the  fact  that 
this  language,  injury  "by  accident  arising 
out  of  and  in  the  course  of  his  employ- 
ment," is  language  taken  literally  from  the 
Workmen's  Compensation  Act  of  England, 
enacted  by  Parliament  in  1897,  §  1  of  that 
act  declaring  that  an  employer  shall  be  lia- 
ble "if  in  any  employment  to  which  this  act 
applies  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  the  employment 
is  caused  to  a  workman."  L.  R.  Stat.  60- 
61  Vict.  p.  53.  This  language,  then,  had 
been  for  many  years  upon  the  English  stat- 
ute books  before  it  was  adopted  and  made  a 
part  of  the  Employers'  Workmen's  Compen- 
sation Act  of  this  state,  and  the  courts  of 
England  had  been  called  upon,  as  was  in- 
evitable, to  construe  this  phrase  many  times 
before  our  enactment  of  it.  Under  familiar 
principles,  when  a  statute  which  has  re- 
ceived judicial  construction  by  the  courts  of 
one  state  is  adopted  and  re-enacted  by  an- 
other state,  it  is  so  adopted  and  re-enacted 
in  consonance  with  the  construction  put 
upon  it  by  the  courts  of  the  first  sover- 
eignty. The  common  sense  of  this  rule  of 
construction  is  so  apparent  that  it  needs  in 
its  support  nothing  more  than  the  obvious 
suggestion  that  if  the  later  lawmakers  did 
not  design  that  the  construction  put  upon 
any  given  langimge  should  obtain,  they 
would  modify  and  change  that  language  to 
express  their  different  intent. 

We  may  now  with  profit  consider  these 
English  adjudications,  and,  first,  those  upon 
which  respondent  places  reliance.  In  Rob- 
ertson V.  Allan  Bros.  &  Co.  77  L.  J.  K.  B. 
N.  S.  1072,  98  L.  T.  N.  S.  821,  1  B.  W.  C.  C. 
172,  the  steward  of  a  steamship  went  on 
shore  in  the  evening  under  permission,  for 
his  own  purposes.  He  returned  late  in  the 
evening  and  proceeded  to  board  his  ship  by 
L.R.A.1917B. 


means  of  the  cargo  skid  or  stage  which 
stretched  from  the  ship  to  the  quay.  It 
was  a  breach  of  discipline  to  use  the  skid, 
but  it  was  frequently  used  by  members  of 
the  crew.  In  stepping  from  the  skid  to  the 
deck  he  slipped  or  stumbled,  fell  down  the 
unguarded  hatch  into  the  hold,  and  died 
from  the  effect  of  the  injuries  which  he  sus- 
tained. It  was  not  disputed  that  the  acci- 
dent "arose  out  of  his  employment."  The 
question  debated  was  whether  it  was  '^in  the 
course  of  his  employment."  It  was  held 
by  the  master  of  rolls  that,  in  view  of  all 
the  circumstances,  the  accident  occurred  in 
the  course  of  the  employment.  In  Moore  v. 
Manchester  Liners,  3  B.  W.  C.  C.  527,  a  fire- 
man had  gone  on  shore  to  procure  certain 
personal  necessaries.  Returning  to  his  ship, 
he  fell  off  a  Udder,  which  was  the  only 
means  provided  of  gaining  access  from  the 
quay  to  the  ship.  The  House  of  Lords  held 
this  accident  to  have  befallen  the  deceased  in 
the  course  of  his  employment.  Lord  Lore- 
burn,  L.  C,  saying:  "In  these  circumstances 
it  was  not,  I  think,  contested  that  the  acci- 
dent which  caused  death  arose  out  of  the 
employment;  the  danger  of  falling  from  the 
ladder  which  gave  the  only  access  from 
quay  to  ship  being,  in  its  nature,  incidental 
to  the  service  of  a  seaman." 

In  Keyser  v.  Biirdick,  4  B.  W.  C.  C  87, 
a  riveter  working  on  a  ship  at  the  dock  was 
about  to  go  ashore.  Coming  on  dock,  he 
found  that  the  vessel  was  being  moved  to  a 
drv  dock,  and  was  already  a  short  distance 
from  the  quay.  The  gangway  had  been  re- 
moved. There  was  no  other  means  of  get- 
ting ashore  than  by  sliding  down  a  rope, 
which  still  held  the  vessel  to  the  quay.  A 
fellow  workman  had  thus  gone  ashore  in 
safety.  Keyser  attempted  to  follow  him. 
The  rope  gave  way.  He  was  thrown  against 
the  quay  and  injured.  The  master  of  the 
rolls  said:  "I  am  satisfied  that  there  is  no 
ground  for  this  appeal.  The  man,  when  he 
came  on  deck,  wanted  to  get  ashOTe,  and  he 
found  that  the  vessel  was  a  little  away  from 
the  quay  side,  and  that  the  gangway  had 
gone.  He  saw  one  of  his  mates  use  the  rope, 
and  he  followed,  but  met  with  an  acci- 
dent. The  county  court  judge  found  that, 
in  the  circumstances,  this  was  a  reasonable 
step  to  take  by  the  man  to  get  off  the  ship, 
when  the  regular  means  of  exit  was  closed. 
We  cannot  interfere  with  his  findings." 

In  Kearon  v.  Kearon,  45  Ir.  L.  T.  96,  4 
B.  W^.  C.  C.  436,  a  seaman  was  on  shore 
leave.  When  he  returned,  his  vessel  was 
some  6  or  6  feet  from  the  pier,  the  top  of 
the  ship's  rail  being  about  3  feet  lower  than 
the  quay.  No  gangway  had  been  provided, 
but  a  ladder  was  used  in  getting  on  board. 
Not  seeing  the  ladder,  he  hailed  the  ship, 
and,  receiving  no  answer,  jumped  from  the 
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pier  to  tlie  yessel.     His  1^  struck  on  the 
rail,  and  he  was  permanently  injured.  There 
was  no  question  but  that  the  accident  oc- 
curred in  the  oourae  of  his  employment. 
The  proposition  debated  was  whether  or  not 
the  seaman  had  taken  a  wantonly  redcless 
step  in  his  effort  to  reach  the  ship,  and  it 
was  held  that  he  had  not.    In  the  cases  of 
Kitchenham  ▼.  The  Johannesburg  and  Leach 
V.  Oakley-Street  ft  Co.  4  B.  W.  C.  C.  91, 
two   seamen   on   different   ships   had    been 
ashore  for  their  own  purposes.     They  were 
both  drowned  before  reaching  their  ships. 
In  the  Leach  Case  access  was  obtained  to 
the  ship  by  a  ladder  extending  from  the 
wharf  to  the  ship.    As  the  sailor  was  mount- 
ing this  ladder  his  foot  slipped,  he  fell  he- 
tween   the   ship   and   the   wharf,   and   was 
drowned.     Fletcher  Moulton,  L.  J.,  deliver- 
ing the   judgment,   first  pointed   out   that 
"any  accident  that  occurs  during  the  period 
of  his  being  on  shore  is  generally,  if  not 
necessarily,  due  to  a  danger  to  which  he  is 
exposed  as  a  member  of  the  public,  and  not 
as  one  of  the  crew  on  the  ship,  and  there- 
fore is  one  which  does  not  'arise  out  of  his 
employment  ;'*'  and  the  ofdnion  proceeds  as 
follows:   "But  if,  whether  in  his  hours  of 
leisure  or  not,  it  becomes  necessary  for  him, 
in  fulfilment  of  his  employment,  to  get  on 
ijoard  his  vessel,  an  accident  occurring  in 
his  doing  so  is  normally  an  accident  arising 
out  of  his  employment,  because  it  is  due  to 
a  danger  incidental  to  his  service  in  that 
ship.     In  the  cases  before  us  the  accident 
occurred  on  the  return  of  the  seaman  to  the 
ship,  immediately  prior  to  his  actually  get- 
ting on  board.    This  is  the  critical  moment 
when  the  dangers  to  which  he  is  exposed 
change  from  being  of  the  one  class  to  being 
of  the  other   class,  and    it  will  frequently 
be  a  difficult  task  to  draw  the  line  between 
the  two.     But  I  do  not  think  it  difficult  to 
lay  down  the  general  principle  by  which  our 
decietions  ought  to  be  guided.     Hie  return 
to  the  ship  is  in  the  course  of  his  employ- 
ment, but  the  risks  do  not  become  risks 
arising  out  of  his  employment  until  he  has 
to  do  something  specifically  connected  with 
his  employment  on  the  ship.     Thus,  if  the 
risk  is  one  due  to  the  means  of  access  to  the 
ship,  as  in  Moore  v.  Manehester  Liners,  the 
accident  is  rightly  said  to  arise  out  of  his 
employment;  but  if  the  accident  is  shown 
to   arise   from   something   not   specifically 
connected  with  the  ship,  it  cannot  be  said 
to  arise  out  of  his  employnaent.     I  do  not 
think  that   the   dividing   line   is   when   he 
actually   touches   the   ship   or   the   special 
means  of  access  thereto.     For  instance,  if  it 
was  shown  that  when  the  sailor  returned  to 
the  ship  there  was  a  dense  fog,  and  that  in 
trying  to  find  the  gangway,  which  I  will 
suppose  was  not  lighted,  he  fell  into  the 
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water  and  was  drowned.  I  think  that  the 
accident  would  arise  out  of  his  employment. 
But  H  all  that  is  shown  is  that  it  occurred 
during  his  return  to  the  ship,  but  while  he 
was  still  on  the  shore,  and  before  he  had 
taken  any  specific  step  towards  getting  or. 
board  the  vessel,  I  think  that  it  would  not 
thereby  be  established  that  the  accident 
arose  out  of  his  employment." 

In  the  Kitchenham  Case  access  to  tlie  ship 
was  by  a  gangway.  The  eyidence  showed 
that  the  sailor,  on  returning  to  the  ship, 
came  upon  the  wharf  and  walked  toward 
the  gangway.  It  was  not  shown  that  he 
ever  reached  the  gangway.  ''A  splash  was 
heard  a  little  abaft  the  inboard  end  of  the 
gangway.''  Says  the  court:  "It  is  for  the 
applicant  to  prove  that  the  accident  arose 
'out  oV  the  employment;  and,  if  the  evidence 
is  not  sufficient  to  establish  this,  the  claim 
fails." 

And  it  was  held  that  tlie  evidence  failed 
to  establish  a  case  for  compensation.  In 
Jackson  v.  General  Steam  Fishing  Co. 
[1909]  A.  C.  623,  78  L.  J.  P.  C.  N.  S.  148. 
101  L.  T.  N.  S.  401,  25  Times  L.  R.  787,  46 
Scot.  L.  K.  901,  2  B.  W.  C.  C.  66,  a  work- 
man was  employed  to  watch  trawlers  as 
they  lay  in  the  harbor.  His  duties  com- 
pelled him  to  be  on  the  quay  to  which  the 
tritwlers  were  moored.  In  the  course  of  hift 
watch  he  left  the  boats  and  went  to  a  hot^l 
for  refreshment.  He  was  absent  a  short 
time,  had  returned  to  the  quay,  and,  while 
descending  a  fixed  ladder  attached  to  the 
quay  to  go  on  board  one  of  the  trawlers,  he 
fell  into  the  water  and  was  drowned.  He 
was  in  the  performance  of  his  duty  in  leav- 
ing«^he  quay  to  go  onto  the  trawler.  He 
used  the  means  provided  and  at  hand,  and 
it  was  held  that  he  met  his  accident  in  the 
course  of  his  employment.  This  completes 
a  review  of  the  cases  cited  and  relied  upon 
by  respondent.  From  them  we  will  turn  to 
petitioner's  authorities. 

In  Walters  v.  Staveley  Coal  ft  I.  Co.  105 
L.  T.  N.  S.  119,  55  Sol.  Jo.  579,  4  B.  W.  C. 
C.  303,  a  minor  was  proceeding  to  his  work 
along  a  footpath  prepared  by  his  employers 
for  their  workmen's  convenience,  lie  slipped 
and  sustained  injury.  There  was  evidence 
that  the  employers  knew  that  the  footpath 
was  not  safe.  The  question  considered  by 
the  House  of  Lords  was:  Did  the  accident 
"arise  out  of  the  employment,  and  did  it 
airse  in  the  course  of  the  employment?"  It 
was  held  that  there  was  "no  evidence  which 
would  have  justified  a  finding  that  the  acci- 
dent arose  out  of  the  employment,"  and  it 
was  declared  to  be  immaterial  that  the  em- 
ployee was  injured  upon  this  footpath  pre- 
pared for  his  use  by  his  employers,  "since 
the  man  was  merely  going  to  his  employ- 
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ment."  In  Gilmour  v.  Dorman,  L.  k  Co. 
4  B.  W.  C.  C.  279,  a  workman  was  injured 
upon  vacant  land  belonging  to  his  employ- 
er, over  which  for  many  years  he  had  been 
in  the  habit  of  going  to  and  from  his  work, 
by  walking  along  a  footpath  over  the  land. 
The  master  of  the  rolls,  holding  that  the 
accident  did  not  arise  out  of  his  employ- 
ment, declared:  "I  cannot  regard  the  case 
as  in  any  way  different  from  the  case  where 
a  man  slips  on  the  ice  on  a  public  road,  a 
quarter  of  a  mile  from  his  employer's 
works.  It  has  been  repeatedly  held  that  a 
man  is  not  entitled  to  the  protection  of  the 
act  when  on  his  way  from  his  home  to  the 
works." 

Dealing  specifically  with  seamen.  Leach  v. 
Oakley,  Street,  &  Co.  has  already  been  dis- 
cussed. In  Biggart  v.  The  Minnesota,  5  B. 
W.  C.  C.  69,  a  seaman  had  gone  ashore  on 
leave,  for  his  own  purposes.  He  returned 
late  at  night,  and  found  that  his  ship  had 
been  moved  to  another  part  of  the  dock. 
He  proceeded  to  make  his  way  to  the  ship 
along  the  dock  side,  on  wliich  were  many 
railway  lines.  He  was  injured  by  a  train 
on  the  docks  200  yards  from  his  ship.  Said 
the  master  of  the  rolls:  "This  appeal  seems 
more  hopeless  than  any  we  have  had  to  deal 
with.  .  .  .  The  accident  took  place  200 
yards  from  the  ship.  That  was  not  an 
accident  'arising  out  of.' " 

Other  cases  not  dealing  specifically  with 
ships  and  their  crews,  but  having  a  bearing 
upon  the  question  of  what  constitutes  an  in- 
jury '^arising  out  of  employment"  are  Caton 
V.  Summer  lee  &  M.  Iron  &  Steel  Co.  39 
Scot  L.  R.  762,  4  Sc.  Sess.  Cas.  5th  series, 
989,  10  Scot.  L.  T.  204,  where  it  was  held 
that  a  workman  who,  after  finishing  his 
day^s  work,  was  injured  while  walking 
along  a  private  branch  railway  leading 
from  the  employer's  colliery  to  the  main 
line  of  a  railroad,  had  not  met  with  an  acci- 
dent arising  out  of  or  in  the  course  of  his 
employment.  In  Fumiciello's  Ca^e,  219 
Mass.  488,  107  N.  E.  349,  an  employee  was 
killed  while  crossing  a  railroad  track  on 
private  property  over  which  it  was  necessary 
for  him  to  pass.  The  court  held  tliat  the 
death  did  not  arise  out  of  the  employment, 
and  the  fact  that  the  deceased  was  iipcui 
private  property  as  a  licensee  made  no  dif- 
ference; tliat  Ihe  principle  was  the  same  as 
if  he  had  been  killed  on  a  public  highway. 
To  like  effect  is  Byrket  v.  Lake  Sliore  &  M. 
S.  R.  Co.  29  Ohio  C.  C.  614,  affirmed  by 
Ohio  supreme  court,  75  Ohio  St.  625,  80  N. 
£.  1124,  where  it  was  held  that  an  injury 
sustained  by  a  workman  while  walking  on 
the  railroad  tracks  owned  by  his  employer, 
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while  complying  with  a  direction  to  report 
for  duty,  was  not  an  injury  arising  out  of 
his  employment. 

With  these  authorities  before  us  we  think 
the  governing  principles  of  all  the  decisions 
are  not  difficult  of  discernment.  The  first 
of  these  is  that  there  are  excluded  from  the 
benefits  of  the  act  all  those  accidental  in- 
juries which  occur  while  the  employee  is  go- 
ing to  or  returning  from  his  work,  and  it 
matters  not  in  this  respect  whether  hi^  jour- 
ney takes  him  over  public  roads  or  private 
ways.  Second,  in  the  case  of  vessels,  a  sea- 
man or  otlier  employee  is  entitled  to  the 
benefits  of  the  act  if  injured  while  uaing  the 
instrumentality  provided  in  either  reaching 
or  departing  from  his  ship,  and  in  case  no 
instrumentality  at  all  is  provided,  as  in 
Kearon  v.  Kearon,  45  Ir.  L.  T.  96,  4  B.  W. 
C.  C  435,  supra,  the  injured  employee  will 
not  be  excluded  from  the  benefits  of  the  act 
if  he  adopts  some  perilous  means  of  board- 
ing his  ship,  as  by  endeavoring  to  leap  to 
her  deck  from  the  pier.  But  In  the  case  of 
an  employee  seeking  to  board  his  vessel, 
until  he  has  come  into  such  proximity  to 
her  as  to  be  using,  or  immediately  about  to 
use,  the  gang  plank,  ladder,  or  other  instru- 
mentality ''specifically  connected  with  the 
ship,"  his  accident  does  not  arise  out  of  his 
employment,  this  indeed  being  the  precise 
language  of  Moulton,  L.  J.,  as  above  quoted 
in  I..each  v.  Oakley,  Street  &  Co.,  where  he 
says:  "If  the  accident  is  shown  to  arise 
from  something  not  specifically  connected 
with  the  ship,  it  cannot  be  said  to  arise  out 
of  his  employment." 

In  the  very  broadest  sense,  of  course,  it  is 
true  that  an  injury  which  happens  to  a  man 
who  is  on  his  way  to  his  place  of  employ- 
ment is  an  injury  "growing  out  of  and  in- 
cidental to  his  employment,"  since  a  neces- 
sary part  of  the  employment  is  that  the 
employee  shall  go  to  and  return  from  his 
place  of  labor.  But  it  is  to  be  noted  that 
the  right  to  an  award  is  not  founded  upon 
the  fact  that  tiie  injury  grows  out  of  and  is 
incidental  to  his  employment.  It  is  founded 
upon  the  fact  that  the  service  he  is  render* 
ing  at  tlie  time  of  the  injury  grows  out  of 
and  is  Incidental  to  the  employment.  Tliere- 
fore  an  employee  going  to  and  from  hia 
place  of  employment  is  not  rendering  any 
service,  and  begins  to  render  such  service 
only  when,  as  has  been  said,  arriving  at  the 
place  of  his  employment,  he  proceeds  to  use 
some  instrumentality  provided,  by  means 
of  which  he  immediately  places  himself  in  a 
position  to  perform  his  tasks. 

Such,  beyond  question,  is  the  reasoning 
of  the  cases  and  t)ie  meaning  of  thpir  adju- 
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dieKdoiis;  and,  applying  this  reaBoning  to 
the  fmatB  in  the  case  at  bar,  it  H  too  plain 
to  call  for  lengthy  disoussion  that  Slattery, 
in  hia  progreas  toward  his  vessel,  had  not 
reached  the  point  where  it  could  be  said 
that  he  met  hia  death  in  "performing  wtT' 


ice  growing  out  of  and  incidental  to  liis  em- 
ployment/' 

The  award  is  therefore  annulled. 

We  concur:     Alig<ellottl,  Ch.  J.;  Shaw, 
J.;  Si06S,  J.;  Melvin,  J.;  Lorlgan,  J. 
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CITY  OF  KANSAS  CITY,  KANSAS, 

HARRY  SEAMAN,  Appt. 

(—  Kan.  — ,  160  Pac.  1139.) 

Commerce  *  collecting  and  returning 
laundry. 

A  corporation  located  and  doing  businesti 
in  Missouri  as  a  steam  laundry  sent  an 
employee  with  a  wagon  to  gather  up  the 
linen  of  patrons  in  Kansas  City,  Kansas, 
carry  it  to  the  laundry,  and,  when  the  serv- 
ice was  completed,  deliver  it  to  the  patrons 
in  Kansas,  and  collect  the  charges.  The 
employee,  while  so  cnga«[ed,  was  arrested 
and  fined  for  the  violation  of  an  ordinance 
of  Kansas  City,  Kansas,  imposing  a  license 
tax  upon  each  laundry  operated  within  the 
city,  the  amount  to  be  determined  hy  the 
number  of  wagous  employed.  Held,  that 
the  conviction  is  unlawful,  first,  for  the 
reason  that  the  employee  of  the  laundry 
company  was  not  conduct iiig  a  laundry 
within  the  city,  as  contemplated  by  tlie 
ordinance,  and,^  second  for  the  reason  that 
collecting  the  articles  in  Kansas,  carrying 
them  into  Missouri,  and  returning  them  to 
their  owners  after  the  service  hud  been  per- 
formed, is  interstate  commerce. 
For  other  cases,  see  Commerce,  IV.  a,  in 

Dig,  l^o2  X,  S, 

(November  11,  1016.) 

APPEAL  by  defendant  from  a  judgment 
of   the   District   Court   for   Wyandotte 
County,  convicting  him  of  violating  an  ordi- 1 
nance   imposing   a   licenae   tax   upon   each  \ 
laundry  operated  within  the  defendant  city. 
Kever^. 

The  facts  are  stated  in  the  opinion. 

^tessrs.  6.  W.  Stnbbfl  and  F.  H.  Stiibba, 
for  appellant: 

Defendant,  in  the  course  of  his  duties, 
was  engaged  in  interstate  commerce,  and 
was  therefore  exempt  from  the  provisions 
of  the  ordinance. 

International  Xextbooic  Co.  ▼.  Pigg,  217 
U.  S.  91,  54  L.  ed.   678,  27   L.R.A.(N.S.) 

Headnote  by  Pobteb,  J. 

»•  I        II.. 

Note.  —  For  gathering  laundry  or  other 
articles  in  one  state,  performing  services 
thereon  in  another,  and  returning?  to  own- 
ers, as  interstate  commerce,  see  annotation 
following  this  case,  post,  343. 
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493,  30  Svp.  Ct.  Rep:  481,  18  Ann.  Cas. 
1103,  reversing  76  Kan.  328,  91  Pac.  74: 
Com.  V.  Pearl  Laundry  Co.  106  Ky.  259,  49 
S.  W.  26;  Lyng  v.  Miehigaa,  136  U.  S. 
161,  34  L.  ed.  150,  3  Inters.  Com.  Rep.  143, 
10  Sup.  Ct.  Rep.  725. 
Mr.  H.  J.  Smitii  for  appellee. 

Porter,  J.,  delivered  the  opinion  of  the 
court : 

Tlie  appellant  was  con>ieted  and  fined  in 
the  police  court  of  Kansas  City,  Kansas,  for 
carrying  on  the  occupation  and  business  of 
a  laundry  within  the  city  without  having 
obtained  a  license  under  the  provisions  of 
a  citv  ordinance.  The  district  court  affirmed 
the  conviction,  and  he  appeals. 

The  appellant  resided  in  Kansas  City, 
Missouri,  and  was  in  the  employ  of  the 
Fern  Laundry  Company,  a  corporation  lo- 
cated  in  and  doing  bnsinees  as  a  steam 
laundry  in  Kansas  City,  Missouri.  Among 
the  customers  of  the  laundry  company  are 
people  who  reside  in  Kansas  City,  Kansas. 
It  M  as  the  castom  of  the  laundry  eompany 
to  send  the  appellant  with  the  eompany *a 
horse  and  wagon  to  Kansas  City,  Kansas, 
to  gather  up  the  linen  of  its  patrons,  take 
it  to  the  laundry,  and  when  it  was  ready 
for  delivery,  return  the  same  to  its  pa- 
trons and  collect  the  charges.  The  appel- 
lant, while  so  engaged,  was  arrested  for 
violation  of  an  ordinance  of  the  city,  which 
provided  that  no  person,  firm,  or  corpora- 
tion, either  as  principal,  officer,  agent, 
servant,  or  employee,  shall  carry  on  or 
operate  within  tlie  city  any  calling,  trade, 
or  occupation  therein  specified,  without 
first  obtaining  a  license  therefor.  The  ordi- 
nance fixed  the  occupation  tax  for  the  busi- 
ness of  laundries  as  follows:  '^Laundry 
wagon.-— Any  person  or  corporation  conduct- 
ing, pursuing  or  carrying  on  a  laundry 
business  by  collecting  or  delivering  laundry 
by  means  of  a  wagon  or  other  vehicle,  for 
each  wagon  or  vehicle,  $10." 

We  construe  the  ordinance  as  imposing 
an  occupation  tax  upon  the  laondry  busi- 
ness; the  amount  of  the  tax  against  the 
business  being  determined  by  the  number 
of  wagons  employed  therein. 

There  are  two  reasons  why  we  think  the 
judgment  convicting  the  appellant  must  be 
reversed:  First,  he  was  not  carrying  on 
the  business  of  a  laundry  within  the  city. 
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and  therefore  was  not  within  the  terms  or 
contemplation  of  the  ordinance.  The  laun- 
dry was  conducted  in  Kansas  City,  Missouri. 
He  was  engaged  solely  in  collecting  and  dis- 
tributing articles  to  be  laundered  in  Mis- 
souri. He  had  no  place  of  business  in  Kan- 
sas City,  Kansas,  but  was  simply  using  the 
streets  for  the  lawful  purpose  of  transport- 
ing from  that  city  to  the  state  of  Missouri 
articles  to  be  laundered  and  to  return  them 
to  the  owners  when  the  service  was  com- 
pleted. Second,  in  the  course  of  his  employ- 
ment the  appellant  was  engaged  in  inter- 
state commerce.  The  appellee  insists  that 
there  was  no  commerce  involved;  or,  at 
least,  that  commerce  was  <mly  incidental 
to  the  business,  because  there  was  no 
barter  or  sale  of  personal  property.  A 
number  of  decisions  are  cited  in  which 
''trade,  barter,  sale,  or  transportation  in- 
volving trade,  barter,  or  sale*^  are  spoken 
of  as  constituting  the  elements  of  interstate 
commerce.  In  the  appellee's  brief  it  is 
said:  "The  contract  between  the  laundry 
company  and  its  customers  is,  that  tlie  com- 
pany will  take,  wash,  and  return  the  cloth- 
ing. The  transaction  is  for  a  personal  serv- 
ice with  reference  to  property  o^vned  by 
the  customer.  No  goods  are  sold  by  the 
company.  They  have  nothing  but  services 
to  sell." 

It  is  seriously  insisted  that  interstate 
commerce  has  been  defined  by  the  Federal 
courts  to  involve  only  the  transfer  of  the 
title  to  personal  property  and  its  transpor- 
tation, and  the  business  of  transporting 
passengers  or  intelligence.  But  certain 
services  are  held  to  be  commodities.  In 
International  Textbook  Co.  v.  Pigg,  217  U. 
S.  91,  64  L.  ed.  678,  27  L.R.A.(N.S.)  493, 
30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas.  1103, 
it  was  held  that  teaching  by  correspondence, 
the  business  of  imparting  knowledge,  is  in- 
terstate commerce  when  conducted  between 
residents  of  different  states,  because  teach- 
ing is  a  service.  In  the  case  at  bar  there 
was  a  sale  of  service  involving  transporta- 
tion between  the  homes  of  the  customers 
in  Kansas  and  the  place  wliere  the  service 
was  performed  in  Missouri. 

One  of  the  cases  relied  upon  by  the  ap- 
pellee which  illustrates  its  attitude  as  re- 
gards the  claim  that  appellant  was  em- 
ployed in  interstate  commerce  is  W.  W.  Car- 
gill  Co.  V.  Minnesota,  180  U.  S.  452,  45  L. 
ed.  619,  21  Sup.  Ct.  Rep.  423.  In  that  case 
Cargill  owned  a  number  of  grain  elevators 
located  upon  the  rights  of  way  of  inter- 
state railways.  At  these  elevators  he  pur- 
chased grain  from  citizens  of  Minnesota 
and  shipped  it  in  carload  lots  to  points  in 
other  states;  the  grain  being  purchased  for 
the  express  purpose  of  shipping  as  Car- 
gill's  property  to  his  terminal  elevators  in 
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Wisconsin  and  Illinois.  A  statute  ot  Min- 
aesota  required  grain  elevators  operating 
in  that  state  to  pay  a  license  fee.  The 
court  held  that  the  statute  imposing  the 
license  was  valid  for  the  reason  that  it  had 
reference  only  to  the  business  of  the  defend- 
ant at  his  elevators  and  warehouses  in 
Minnesota,  *4n  respect  to  business  conduct- 
ed at  an  established  warehouse  in  the  stat^ 
between  the  defendant  and  sellers  of  grain." 
The  Minnesota  case  does  not  support  the 
contention  of  the  appellee.  If  the  laundry 
company  were  resisting  the  imposition  of  a 
license  tax  by  the  state  of  Missouri  on  its 
business  conducted  there,  upon  the  theory 
that  some,  or  a  large  part,  of  its  business, 
was  interstate,  the  Minnesota  case  would 
be  an  authority  upholding  the  power  of 
the  state  of  Missouri  to  levy  such  a  tax, 
for  the  reason  that  the  tax  would  be  imposed 
in  respect  to  a  business  conducted  in  an 
establishment  located  in  Missouri.  Or  if 
a  person  conducting  a  laundry  business  in 
Kansas  City,  Kansas,  sought  to  avoid  the 
license  tax  imposed  by  the  ordinance  in 
question,  by  claiming  that  its  customers  re- 
sided in  Missouri,  the  Minnesota  caae  w^ould 
uphold  the  authority  of  the  city  to  levy 
such  a  tax  in  respect  to  the  business  actu- 
ally carried  on  within  the  city. 

Undoubtedly  there  were  some  features  of 
the  business  conducted  by  the  laundry  com- 
pany which  involved  interstate  transac- 
tions. The  sending  of  its  wagons  into  an- 
other state,  with  agents  to  collect  articles 
to  be  laundered,  the  transporting  of  the 
same  to  its  place  of  business  in  Missouri, 
and  returning  the  articles  to  the  owners  in 
Kansas  after  the  work  had  been  completed, 
involved  trade  and  intercourse.  In  Gibbons 
V.  Ogden,  9  Wheat.  1,  189,  6  L.  ed.  23,  68, 
Chief  Justice  Marshall  said:  "Commerce, 
undoubtedly,  is  trafiic,  but  it  is  something 
more — it  is  intercourse." 

Anything  which  can  be  bought  and  sold 
is  a  subject  of  commerce.  Butler  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co.  84 
C.  C.  A.  167,  156  Fed.  1,  17.  In  Interna- 
tional Textbook  Co.  v.  Piggi  supra,  it  was 
held  that  "intercourse  or  oominunication  be- 
tween persons  in  different  states  through 
the  mails  and  otherwise,  and  relating  to 
nuitters  of  regular  continuous  business, 
such  as  teaching  by  correspondence,  and 
the  making  of  contracts  relating  to  the 
transportation  thereof,  is  commerce  among 
the  states  within  the  commerce  clause  of 
the  Federal  Constitution." 

When  a  resident  of  Kansas  contracts  with 
an  individual  doing  business  in  Missouri 
that  the  later  will  mend  a  pair  of  spectacles 
for  him,  and  the  one  who  engaged  to  per- 
form tlic  service  agrees  to  send  into  this 
}«tatc  for  the  article  which  is  to  be  repaired^ 
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take  it  to  his  place  of  buBiness  in  Missourii 
and,  after  the  serviee  has  been  performed, 
return  it  to  the  owner,  the  servant  or  agent 
of  the  individual  in  Missouri,  while  en- 
gaged in  transporting  the  article  to  Mis- 
souri and  returning  it  to  the  owner  in 
Kansas,  is  engaged  in  trade  and  intercourse 
between  individuals  of  different  states.  The 
servant  or  agent  of  the  one  peErforming  ^e 
service  is  not,  while  so  engaged,  carrying  on 
the  business  of  mending  spectacles;  that 
business  is  carried  on  in  Missouri. 

A  wholesale  grocer  in  Missouri  who  sells 
goods  there  to  a  retail  dealer  in  Kansas 
under  a  contract  which  requires  him  to  de- 
liver them  in  Kansas  may  send  them  by  his 
own  wagon  to  the  customer's  place  in  Kan- 
sas. In  such  a  transaction  he,  and  of 
course  his  agents,  are  engaged  in  interstate 
commerce.  His  traveling  men  who  solicit 
business  in  Kansas  are  not  engaged  in  con- 
ducting a  wholesale  grocery  in  this  state, 
nor  can  they  be  required  to  pay  a  local 
licene  tax.  Kinsley  v.  Dyerly,  79  Kan.  1, 
19  L.R.A.(N.S.)  405,  98  Pac.  228,  and  cases 
cited  in  the  opinion;  note  in  10  L.R.A. 
(N.S.)  297,  316.  Since  the  decision  of 
Delamater  v.  South  Dakota,  205  U.  S.  93, 
51  Ii.  ed.  724,  27  Sup.  Ct.  Rep.  447,  10  Ann. 
Cas.  733,  an  exception  to  the  general  rule 
exists  in  the  case  of  intoxicating  liquors 
because  of  the  provisions  of  the  Wilson 
Act  and  other  recent  acts  of  Congress 
touching  the  control  of  such  liquors. 

Instances  might  be  multiplied  of  cases 
involving  transactions  between  citizens  of 
different  states  whereby  the  owner  of  per- 


sonal property  in  one  stftte  sends  it  to  an 
individual,  itrm,  or  corporation  in  another 
state  to  have  some  service  or  labor  per- 
formed upon  it  there,  and  afterwards  to 
be  returned  to  the  owner  in  Kansas.  The 
collecting  and  transporting  of  the  thing 
from  one  state  to  another,  and  the  return 
of  it  after  the  labor  and  service  have 
been  performed,  is  trade  and  intercourse  be- 
tween citizens  of  different  states. 

While  engaged  in  collecting  articles  to 
be  laundered,  or  in  returning  them  to  the 
owners  in  Kansas  after  the  labor  and  serv- 
ice had  been  performed  in  Missouri,  the 
appellant,  as  the  servant  and  agent  of  his 
employer,  was  not  carrying  on  tlie  laundry 
business  in  Kansas;  and  for  that  reason 
alone  was  not  within  the  provisions  of  the 
ordinance  which  purports  to  levy  an  occupa- 
tion tax  upon  persons  carrying  on  such 
business  within  the  state.  If  the  ordinance 
were  given  the  construction  contended  for 
by  the  appellee,  grievous  burdens  might  be 
imposed  by  one  state  by  the  enactment  of 
laws  and  ordinances  which  would  embarrass 
traffic,  trade,  and  intercourse  between  the 
citizens  of  different  states. 

It  follows  that  the  appellant  is  not  ame- 
nable to  the  provisions  of  the  ordinance, 
and  his  conviction  for  its  alleged  violation 
is  void. 

The  judgment  will  be  reversed,  and  the 
case  remanded,  with  directions  that  appel- 
lant be  discharged. 

All  the  Justices  concur. 


Annotadoii — ^Gathering  laundbry  or  other  articles  ia  one  state,  performing 
services  thereon  in  another,  and  returning  to  owners,  as  interstate 
conunerce. 


Kansas  City  v.  Seaman,  ante,  341, 
finds  a  support  for  the  decision  in  Com. 
V.  Pearl  Laundry  Co.  (1899)  105  Ky. 
259,  49  S.  W.  26,  which  held  that  one 
who  solicited  laundry  work  for  a  laun- 
dry company  situated  without  the  state, 
the  laundry,  when  the  service  thereon 
was  completed,  being  returned  to  such 
solicitor,  who  returned  it  to  the  owners, 
was  not  subject  to  a  license  tax.  The 
court  stated  that  it  was  not  necessary  to 
discuss  the  Federal  question  raised  by 
the  solicitor  for  laundry  as  the  law  is 
well  settled  that  a  citizen  of  another 
state  may  come  into  this  state  and  solicit 
and  recive  work  to  be  done  in  such  other 
state,  without  being  required  to  pay  a 
license  tax. 

On  the  other  hand,  the  decision  in 
Kansas  City  v.  Seaman,  that  one  is  en- 
gaged in  interest  ate  commerce  who 
L.R.A.1917B. 


solicits  laundry  work  for  a  laundry 
company  situated  without  the  state,  finds 
opposition  in  Smith  v.  Jackson  (1899) 
103  Tenn.  673,  47  L.R.A.  416,  54  S.  W. 
981,  which  held  that  an  agent  of  a  laun- 
dry company  in  another  state,  who  col- 
lects garments  and  sends  them  out  of  the 
state  to  be  laundered,  and  afterwards  re- 
delivers them  to  their  owners,  is  not  en- 
gaged in  commerce  so  as  to  be  protected 
against  the  privilege  tax  imposed  on  his 
occupation  by  statute.  The  word  "com- 
merce," the  court  said,  found  in  the 
interstate  clause  of  the  Federal  Constitu- 
tion, cannot  be  held  to  embrace  a  trans- 
action such  as  is  here  presented.  It 
implies  when  used  by  business  men,  as  it 
is  defined  in  Webster's  Dictionary,  trade 
or  traffic;  as  in  the  exchange  of  specific 
articles  or  commodities  for  other  articles 
or  commodities,    or    else    of    these  for 
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money  or  its  representative.  In  a  ease 
like  the  present  nothing  in  the  true  com- 
mercial sense  is  sold  or  exchanged.  The 
agent  takes  the  articles  committed  to  his 
care,  and  agrees  with  the  owner  that 
he  will  send  them  across  the  state  line, 
and  have  certain  labor  bestowed  on  them, 
and,  when  returned,  he  is  to  receive  com- 
pensation equal  to  his  labor.  There  is 
no    commodity    created,    of    which    the 


I  ownership  is  changed.  It  is  simply  a 
I  personal  contract  based  on  a  valuable 
consideration,  having  no  element  of  a 
commercial  transaction  falling  within 
the  protection  of  this  clause  of  the  Con- 
stitution. 

Generally  as  to  interstate  commerce, 
see  Index  to  L.R.A.  Notes,  under  the 
title,  '^Commerce."  J.  H.  B. 


MISSISSIPPI  SUPREME   COrRT. 
(Division  B.) 

BARAH  WOODS,   Appt., 

V. 

CITY  OF  TUPELO. 

(—  Miss.  — ,  72  So.  879.) 

Criminal  law  —  presence  at  receipt  of 
verdict. 

The  receipt  of  the  verdict  in  the  absence 
of  one  accused  of  illegal  sale  of  intoxicating 
liquors  violates  his  constitutional  right  to 
be  present  at  every  stage  of  the  trial. 
For  other  caaea,  aee  Criminal  Law,  II.  h, 

in  Dig.  1-52  y.  S. 

(Stevens,  J.,  dissents.) 
(November  6,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  I^e  County 
convicting  her  of  unlawfully  selling  intoxi- 
cating liquors.     Reversed. 

The  facta  are  stated  in  the  opinion. 

^fr.  Georgce  T.  Mlte1%ell,  for  appellant: 

Defendant  has  a  right  to  be  present  at 
every  step  during  the  trial  of  his  case,  and 
especially  at  the  time  of  the  rendition  of 
the  verdict,  and  unless  he  voluntarily 
absents  him.self,  the  trial  is  a  nullitv. 

Ryan  v.  Couch,  66  Ala.  244;  Chester  v. 
Bower,  55  Cal.  46;  Larue  v.  Russell,  26 
Ind.  386;  Crowe  v.  Peters,  63  Uo.  429; 
Schneider  v.  Haas,  14  Or.  174,  58  Am.  Rep 
296,  13  Pac.  236;  Carman  v.  State,  66  Miss. 
196,  5  So.  385;  Corbin  v.  State,  99  Miss. 
48(n  55  So.  43;   12  Cyc.  528. 

Mr.  C.  P.  Long  for  appelloe. 

Coolc,  P.  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  tried  in  the  circuit  court 
of  Lee  county  upon  a  charge  that  she  had 
unlawfully  sold  beer  within  the  corporate 
limits    of   the   city   of   Tupelo.      After    the 

Xote.  —  As   to   necessity   of   presence   of 
accused  at  rendition  of  verdict  for  misde- 
meanor, see  annotation  following  this  case, 
post,  346. 
L.R.A.1917B. 


evidence  was  introduced,  the  instructions  of 
the  court  were  read  to  the  jury,  and  coun- 
sel for  the  prosecution  and  for  the  defend- 
ant completed  their  arguments,  and  the  jury 
retired  to  consider  their  verdict.  Before 
the  jury  had  reported  their  verdict,  the 
court,  at  4  o'clock  p.  m.,  announced  from 
the  bench  that  the  court  would  'be  ad- 
journed until  8:30  o'clock  the  following 
morning.  The  sheriff  then  announced  in 
open  court  that  all  parties  and  witnesses 
were  discharged  until  8:30  o'clock  the  fol- 
lowing morning.  After  the  adjournment 
of  the  court,  and  after  appellant  and  her 
attorneys  had  left  the  court  room,  the  jury 
notified  tlie  court  that  they  were  ready  to 
report,  whereupon  the  court,  without  giving 
any  notice  to  the  defendant  or  her  counsel, 
received  the  verdict  of  the  jury  finding  the 
defendant  guilty  as  charged.  On  the  fol- 
lowing morning,  when  the  court  convened, 
a  bill  of  exception  was  presented  to  the 
presiding  judge,  embodying  the  above  facts, 
which  was  signed  by  the  judge.  Defendant 
also  made  a  motion  to  arrest  the  judgment, 
based  on  the  facts  above  stated.  Which  mo- 
tion was  oyerraied  by  the  court.  A  motion 
for  a  new  trial  was  made  and  overruled, 
and  the  court  imposed  a  fine  of  $100  and 
sentenced  the  defendant  to  confinement  in. 
the  county  jail  for  a  term  of  thirty  days. 

In  our  opinion  the  court  erred.  The  de- 
fendant, by  the  affirmative  act  of  the  court, 
was  denied  her  constitutional  right  to  be 
present  at  every  stage  of  her  trial.  It  may 
be  said  that  the  verdict  of  the  jury  was  the 
important  event  of  the  trial,  and  concerned 
the  defendant  more  than  all  of  the  precedent 
proceedings. 

The  argument  is  made  that  the  defendant 
was  not  prejudiced  by  the  error  of  the  court. 
This  is  a  stock  argument,  so  often  repudi- 
ated by  this  court  that  we  deem  it  unneces- 
sary to  comment  upon  it  in  this  case. 

True,  the  defendant  was  on  bond,  but  it 
is  clear  that  she  had  not  forfeited  her  bond 
by  voluntarily  absenting  herself;  on  the 
contrary,  she  was  absent  by  the  express 
permission  of  the  court. 

In  Garman  v.  State,  66  Miss.  196,  5  So. 
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365,  ifi  aniiouiici^d  the  rule  attd  ite  applica- 
tion. 
Reversed  and  remanded. 

Stevens,  J.,  dissenting: 

The  record  in  this  case  affirmatively 
shows  that  the  city  of  Tupelo  introduced 
sufficient  evidence  to  warrant  the  jury  in 
finding  beyond  every  reasonable  doubt  that 
the  defendant  was  guilty  of  the  misde- 
meanor here  charged.  The  defendant  of- 
fered no  testimony  whatever,  and  therefore 
I  presume  she  has  no  defense  on  the  facts. 
The  jury  reached  the  only  verdict  which 
under  the  law  and  facts  of  this  case  would 
have  been  proper.  This  verdict,  it  is  true, 
was  returned  into  eourt  in  the  absence  of 
both  the  accused  and  her  counsel.  I  am 
perfectly  willing  to  concede  that  the  defend- 
ant had  a  right  to  be  present,  and  this  right 
the  court  could  not  wilfully  or  arbitrarily 
deny  to  her.  In  this  case,  however,  the 
circuit  court,  after  concluding  the  business 
of  the  day  and  after  announcing  that  all 
parties  and  witnesses  would  be  discharged 
until  8:30  oVlook  the  following  morning, 
thereafter  reconvened  his  court  for  the  pur- 
pose of  receiving  the  verdict  of  the  jury 
then  deliberating  upon  this  case.  When  the 
learned  circuit  judge  adjourned  his  court, 
he,  of  course,  had  no  intention  of  denying, 
and  did  not  thereby  necessarily  deny,  this 
defendant  her  privilege  to  tarry  and  de- 
termine for  herself  whether  the  jury  would 
report.  The  record  shows  that  the  adjourn- 
ment for  the  day  was  taken  at  4  o'clock 
p.  M.  and,  without  lingering  to  determine 
whetlier  the  jury  would  report,  the  accused 
left  for  her  home,  and  the  circuit  judge 
did  the  very  natural  and  humane  thing  of 
accepting  this  verdict  in  tlie  absence  of  the 
accused,  rather  than  keep  the  jury  locked 
up  overnight.  The  defendant  in  this  case 
does  not  say  by  her  bill  of  exceptions  that 
she  desired  or  intended  to  poll  the  jury, 
and  she  does  not  by  this  appeal  attempt 
to  challenge  or  impeach  the  verdict;  that  is 
to  say,  she  does  not  even  now  contend  that 
the  verdict  as  returned  was  not  the  unani- 
mous verdict  of  the  jury.  She  simply  re- 
lies upon  the  technical  proposition  that  she 
was  not  present  when  the  verdict  was  re- 
turned, and  this  irregularly  my  brethren 
have  dignified  by  classing  it  as  a  fatal  and 
reversible  error.  To  this  I  cannot  assent. 
It  must  be  borne  in  mind  that  this  is  a 
misdemeanor  case,  and  not  a  felony.  In 
such  cases  the  weight  of  authority  sustains 
the  view  that  the  presence  of  the  defendant 
at  the  reception  of  the  verdict  is  not  noces- 
ury.  'In  prosecutions  for  misdemeanor  the 
weight  of  authority  seems  to  be  that  it  is 
not  necessary  that  tlie  defendant  should  be 
personally  present  at  the  reception  of  the 
LR.A.1917B. 


I  verdict."  22  Enc.  PI.  k  Pr.  928,  and  the 
authorities  cited  in  the  footnote.  The  case 
is  altogether  different  from  that  of  Garmau 
V.  State,  66  Miss.  196,  5  So.  385,  relied  upon 
in  the  majority  opinion.  In  the  Oarman 
Case  the  accused  was  denied  the  right  to  be 
present  during  the  trial  simply  because  he 
was  a  witness  in  the  case.  In  that  case  the 
court  denied  the  accused  the  constitutional 
right  of  being  confronted  by  the  witnesses 
against  him,  as  also  the  right  to  conduct 
his  defense.  In  Price  v.  State,  36  Miss. 
531,  72  Am.  Dec.  195,  our  court  on  this 
point  said:  "The  right  of  the  defendant  to 
be  present  proceeds  upon  the  presumption 
that  he  is  in  custody,  and  has  no  power  to 
be  present,  unless  ordered  by  the  court  to 
be  brought  into  court.  But  under  our  law 
he  may  waive  that  right.  If  he  is  not  in 
custody,  so  as  to  be  deprived  of  the  power 
to  attend,  it  would  seem  that  the  i*(*ason 
of  the  rule  as  to  his  right  to  be  present 
would  fail;  for  he  is  voluntarily  absent 
when  he  ought  to  be  present,  and  cannot 
complain  of  the  consequence  of  his  own 
voluntary  act.  His  voluntary  absence  must 
be  taken  to  be  a  waiv*?r  of  his  right  to  be 
present.  .  .  .  Henoe,  though  the  verdict 
in  his  absence  was  irregular,  so  far  as  his 
being  present,  and  in  the  power  of  the 
court,  to  submit  to  its  judgment,  yet  no 
prejudice  was  done  to  his  rights,  and  he 
can  take  no  benefit  from  his  own  illegal 
act." 

So  said  our  court  in  a  felony  case,  and 
there  is  a  vast  difference  between  misde- 
meanors and  felonies.  The  right  of  the  ac- 
cused to  be  present  at  the  reception  of  a 
verdict  in  a  misdemeanor  case  is  certainly 
not  a  constitutional  right.  Our  court  has 
held  squarely  that  it  is  not  a  constitutional 
right  even  in  a  felony  case,  for  this  conrt, 
speaking  through  Whitfield,  Chief  Justice, 
in  Slierrod  v.  State,  93  Miss.  774,  20  L.R.A. 
(N.S.)  509,  47  So.  554,  observes  that  *'the 
right  to  be  present  when  the  verdict  is  re- 
ceived is  not  a  constitutional  right,  but  a 
very  sacred  legal  right,  which  may,  as  in- 
dicated, be  waived  under  the  conditions  stat- 
ed in  the  first  proposition." 

So  it  is  then,  that  even  though  appellant 
were  denied  the  right  to  be  present,  this 
was  not  the  denial  of  a  right  guaranteed 
by  the  Constitution,  and  the  court  certainly 
had  jurisdiction  to  proceed.     In  this  case 
the  presence  of  the  bond  should  be  regarded 
as  the  presence  of  the  accused.     This  court 
has  recently  held  that  the  defendant  on  hoticl 
in  a  misdemeanor  case  must    attend  upoo 
the  regular   term  of  the   court,   and  tha^ 
even  though  such  defendant  attended  covi^^ 
two  or  three  days  and  had  temporarily  l^**' 
the  court  room  to  attend  to   buainess  \vU^** 
bis  case  was  called,  he  ha.s  no  right  to  co«*»' 
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plain  at  the  action  of  the  trial  court  in 
proceeding  to  the  trial  of  hiB  case.  Wil- 
liams v.  State,  103  Miss.  147,  60  So.  73. 
My  brethren,  I  fear,  have  reversed  this 
rule  by  requiring  the  court  to  keep  up  with 
the  defendant  in  such  case,  instead  of  re- 
quiring the  defendant  to  keep  up  with  the 
court.  In  the  case  of  State  v.  Shepard,  an 
early  Iowa  case  reported  in  10  Iowa,  126, 
it  was  held  that  "when  the  defendant  is 
convicted  of  an  assault  and  battery,  though 
charged  with  a  higher  offense,  his  presence 
when  tlie  verdict  is  returned  is  not  re- 
quired." "In  trials  for  inferior  misde- 
meanors^  a  verdict  may  be  given  in  the  ab- 
sence of  the  respondent  (who  was  defend- 
ant)/'   Sawyer  v.  Joiner,  16  Vt.  499. 

The  same  holding  is  declared  in  the  early 
case  of  Warren  v.  State,  19  Ark.  214,  68 
Am.  Dec.  214.  In  the  notes  to  this  last 
case  I  find  this  statement:  "The  verdict  of 
a  jury  in  minor  offenses  or  misdemeanors 
may  be  rendered  and  received  in  the  ab- 
sence of  the  accused''  (citing  several  au- 
thorities). 

As  a  practical  proposition  this  procedure 
is  more  reasonable.  Any  other  holding  will 
necessitate  twelve  tired  jurors  and  their 
bailiffs  to  spend  many  nights  in  the  very 
uninviting  quarters  usually  prepared  for 
jurors  in  our  courthouses.  Take  the  pres- 
ent case  as  an  illustration:  Was  it  not  more 
consonant  with  reason  and  common  sense 
to  receive  the  verdict  of  the  jury  in  this 
case  and  thereby  accord  to  the  several  ju- 
rors the  societv  and  shelter  of  their  own 
homes,  rather  than  keep  them  incarcerated 
all  night  in  order  that  a  guilty  "blind 
tigress"  might  have  the  satisfaction  of  hear- 
ing the  report  of  the  juryt 

The  case  is  essentially  different  from  that 
of  Corbin  v.  State,  99  Miss.  486,  55  So.  43, 
wherein  Judge  Anderson  speaking  for  the 
court,  observes  that  "the  appellant  had 
the  constitutional  right  to  be  present  when 
tried."  In  the  Corbin  Case  the  court  tried 
the  defendant  while  she  was  ill  and  in  her 
absence.  Mr.  William  E.  Mikell,  a  law 
professor  and  writer  of  high  standing, 
makes  the  following  observation  in  refer- 


ence to  the  verdict:  "When  the  jury  is 
ready  to  report,  they  announce  the  fact  to 
the  officer  in  charge.  He  informs  the  court, 
which  is  supposed  to  be  always  open  for  the 
purpose  of  receiving  a  verdict,  any  hour  of 
the  day  or  night,  including  holidays  and 
Sundays,"  and  cites  in  this  connection  State 
V.  Atkinson,  104  La.  570,  29  So.  279;  3 
Mod.  Am.  Law,  p.  328.  If  this  be  a  cor- 
rect statement, — and  I  think  it  is, — then 
every  defendant  on  bond  should  take  notice 
of  tliis  fact  and  place  himself  in  position 
to  co-operate  with  the  circuit  judge  and 
officers  of  the  court  in  receiving  the  ver- 
dict. It  is  said  by  Hughes,  District  Judge, 
in  United  States  v.  Shepherd,  1  Hughes, 
520,  Fed.  Cas.  No.  16,274  tbat  "the  cases 
cited  by  prisoner's  counsel  only  go  to  the 
extent  of  ruling  that  verdicts  in  trials  for 
felony  must  be  rendered  in  the  presence  of 
the  prisoner.  They  do  not  invalidate  ver- 
dicts rendered  in  the  absence  of  the  ac- 
cused in  cases  of  misdemeanor.  .  .  . 
The  old  technicalities  of  the  criminal  prac- 
tice have  been  gradually  discarded,  as  the 
necessity  for  them  decreased  and  finally 
ceased;  and  now  the  rules  of  the  criminal 
practice  are  as  little  arbitrary  and  techni- 
cal, and  as  reasonable  and  just,  as  they  are 
in  civil  proceedings." 

In  the  'footnotes  on  page  686  of  12  Cyc. 
the  statement  is  made  that  "at  common  law 
a  privy  verdict  may  be  given  in  misde- 
meanors and  in  the  absence  of  defendant 
(Bacon,  Abr.  title  'Verdict';  1  Chitty, 
Crim.  Law,  036),  and  by  consent  of  the 
parties,  a  verdict  may  be  delivered  at  the 
judge's  house,  although  beyond  the  limits 
of  the  county  in  which  the  trial  was  had 
(1  Chitty,  Crim.  Law,  636)." 

But  conceding  the  right  of  the  defendant 
to  be  present  and  poll  the  jury,  the  irregu- 
larity in  this  case  was  harmless  error  for 
which  this  case  should  not  be  reversed.  It 
did  not  prejudice  the  rights  of  the  accused. 
There  being,  then,  no  invasion  of  her  consti- 
tutional right,  and  tlie  error  assigned  under 
the  facts  of  this  case  being  harmless,  this 
case  should  be  affirmed. 


Annotation — Necessity  of  presence  of  accused  at  rendition  of  verdict  for 

misdemeanor. 


This  note  does  not  include  eases  where 
the  absence  was  voluntary,  or  where  the 
accused  waived  the  question  of  his  ab- 
sence. 

For  waiver  of  presence  of  one  charged 
with  a  misdemeanor  at  time  of  receiving 
verdict,  see  the  note  to  State  v.  Way- 
mire,  21  L.R.A.(N.S.)  56. 

For  waiver  of  presence  of  accused  at 
L.R.A.1917H. 


time  of  receiving  verdict  upon  trial  for 
felony,  see  the  notes  to  State  v.  Way, 
14  L.R.A.(X.S.)  603;  State  v.  Gorman, 
32  L.R.A.(N.S.)  306;  and  Frank  v.  State, 
L.R,A.1915D,  817. 

The  cases  on  this  subject  are  in  some 
apparent  confusion,  chiefly  for  the  rea- 
son that  some  of  them  are  based  on  con- 
stitutional or  statutory  grounds  which 
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are  not  clearly  referred  to;  also  to  some 
extent  for  the  reason  that  it  is  not 
always  entirely  elear  whether  the  ab- 
sence was  voluntary  or  not.  There  is 
a  further  difficulty  in  statutes  permitting 
verdicts  to  be  taken  in  the  absence  of 
the  defendant,  as  to  whether  they  apply 
in  eases  of  involuntary  absence.  Speak- 
ing generally,  on  the  one  hand,  it  seems 
clear  that  at  common  law  a  verdict  in 
ordinary  misdemeanor  might  be  taken 
in  the  absence  of  the  defendant;  but  on 
the  other  hand,  the  modem  Ainerican 
courts  are  reluctant  to  take  any  step 
whatever  in  the  involuntary  absence  of 
the  accused. 

Tkeorj  tbat  presence  is  not  necessary 
—  at  oonuaon  law. 

At  common  law,  the  presence  of  ac- 
cused is  not  necessary  at  rendition  of 
verdict  of  misdemeanor.  Rex  v.  Lad- 
siagham  (1671)  T.  Raym.  193,  82  lUig. 
Reprint,  101.  The  same  was  held  in  the 
following  oases,  where,  however,  it  does 
not  appear  that  the  absence  was  involun- 
tary:  Jackson  v.  State  (1887)  49  K.  J.  L. 
252.  9  Atl.  740,  7  Am.  Crim.  Rep.  80 
(affirmed  on  opinion  below  in  (1887)  50 
N.  J.  L.  175,  17  Atl.  1104) ;  HolUday  v. 
People  (1847)  9  lU.  Ill;  People  v. 
Brown  (1916)  273  HL  169,  112  N.  E. 
462.  See  also,  as  stating  the  rule  in  a 
ease  where  it  appears  that  the  absence 
was  voluntary,  Sawyer  v.  Joiner  (1844) 
16  Vt.  497. 

In  Rex  V.  Ladsingham  (Eng.)  supra,  it 
was  held  proper  to  g^ve  a  privy  verdict 
in  misdemeanor,  the  court  distinguishing 
eases  concerning  life,  as  in  felony,  be- 
cause there  the  jury  are  commanded  to 
look  upon  the  prisoner  while  they  give 
their  verdict. 

Holliday  v.  People  (IlL)  supra,  hold- 
ing that  a  verdict  in  misdemeanor  was 
properly  received  in  the  absence  of  the 
accused,  seems  to  have  been  decided  upon 
the  common-law  rule,  though  it  does  not 
appear  that  the  absence  was  involuntary. 
The  Holliday  Case  was  cited  in  People 
y.  Brown  (lU.)  supra,  where  the  verdict 
was  rendered  in  the  absence  of  the  de- 
fendant, who  was  on  bail,  and  of  his  at- 
torney, and  where  the  court  said:  "Ac- 
cording to  the  common  law,  a  defendant 
accused  of  a  misdemeanor  may  be  found 
guilty  in  his  absence.'' 

In  Jackson  v.   State   (N.   J.)    supra, 

where  it  was  claimed  that  the  verdict  in 

&  misdemeanor  case  was  taken  in  the 

absence  of  the  accused,  who  was  on  bail, 

and  of  his  counsel,  the  reasons  for  the 

absence  not  appearing,  it  was  held  that 

there  was  no  error.  The  court  said  inter 
UR.A.1917B. 


alia:  "The  eriminal  code  of  thi^  state 
wholly  ignores  the  distinction  between 
felonies  and  misdemeanors.  Statutory 
offenses,  if  designated  at  all,  are  called 
in  the  Crimes  Act  either  misdemeanors 
or  high  misdemeanors.  Rev.  p.  226. 
Assault  with  an  intent  to  commit  mur- 
der— the  offense  of  which  the  accused 
was  convicted — ^is  styled  a  misdemeanor, 
punishable  by  imprisonment  at  hard 
labor  not  exceeding  ten  years,  or  by  a 
fine  not  exceeding  $1,000,  or  both.  Bev. 
p.  241,  §  78.  The  offense  was  a  misde- 
meanor at  common  law,  and  retains  that 
character  in  the  statute,  and  is  punish- 
able, as  at  common  law,  by  fine  and  im- 
prisonment. It  is  such  an  offense  as  nei- 
ther in  species  nor  in  the  character  of 
the  punishment  required  the  presence  of 
the  accused  when  the  verdict  was  ren- 
dered, as  essential  to  the  legality  of  the 
verdict.'' 

In  the  United  States  v.  Shepherd 
(1875)  1  Hughes,  520,  Fed.  Cas.  No. 
16,274,  it  is  held  to  be  no  error  to  re- 
ceive a  verdict  for  a  misdemeanor,  pun- 
ishable by  from  five  to  fifteen  years' 
imprisonment  and  by  fine,  when  the 
prisoner  was  in  jail,  though  his  eounsel 
was  present.  The  court  discusses  the 
general  question,  observes  that  the  coun- 
sel did  not  ask  that  the  prisoner  be 
brought  in  but  that  they  did  all  that  he 
could  have  done,  but  does  not  state  that 
they  asked  the  jury  to  be  polled.  The 
court  further  states,  but  whether  as  gov- 
erning the  question  or  not  is  not  clear, 
that  ^^the  Code  of  Virginia  (chap.  201, 
§  25,  p.  1243)  allows  the  trial  of  misde- 
meanor to  proceed,  provided  a  summons 
has  been  served,  whether  a  capias  has 
been  returned  executed,  or  not  exeonied, 
and  whether  the  accused  be  present  in 
person  or  not.  In  such  matters  the  prac- 
tice in  the  courts  of  the  state  furnishes 
the  rule  of  practice  in  this  court." 

In  State  v.  Miller  (1912)  87  Kan.  454, 
124  Pac.  361,  where  the  facts  on  the 
point  do  not  appear,  it  is  said:  "The 
offense  of  which  the  defendant  was  con- 
victed is  a  misdemeanor,  and  there  was 
no  error  in  receiving  the  verdict  during 
his  absence  from  the  court  room."  The 
court  does  not  state  whether  this  deci- 
sion was  at  common  law.  The  statute 
provided:  "Nor  can  any  person  indicted 
or  informed  against  for  any  other  offense 
[than  felony]  be  tried  unless  he  be  pres- 
ent either  personally  or  by  his  counsel." 

—  under  statute* 

In  People  v.  Ebner  (1863)  23  Oal. 
158,  it  was  held  that  the  court  had  no 
power  to   forfeit   a  recognizance  when 
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the  defendant  in  misdemeanor  appeared 
by  attorney,  who  offered  to  plead  not 
guilty,  the  statute  providing  that  a  ver- 
dict in  misdemeanor  might  be  rendered 
in  the  absence  of  the  defendant. 

In  Gage  v.  State  (1880)  9  Tex.  App. 
259,  it  was  held  that  the  verdict  wad 
properly  received  when  the  defendant 
and  his  counsel  were  both  absent,  the 
statute  providing  that  in  a  misdemeanor 
the  verdict  may  be  received  and  read  in 
the  absence  of  the  defendant. 

So  it  was  held  to  be  no  error  in  mis- 
demeanor to  receive  the  verdict  and  dis- 
charge the  jury  while  the  defendant  was 
in  jail  and  his  counsel  absent.  Rippey 
V.  State  (1904)  —  Tex.  Grim.  R«p.  —, 
81  S.  W.  531. 

It  has  been  further  held  in  Texas  that 
a  verdict  in  misdemeanor  cases  mav  be 
received  in  the  absence  of  the  defendant 
although  the  punishment  may  be  im- 
prisonment, and  that  the  following  two 
statutes  are  to  be  thus  harmonized:  ^'In 
all  prosecutions  for  felonies,  the  defend- 
ant must  be  personally  present  on  the 
trial,  and  he  must  likewise  be  present  in 
all  cases  of  indictment  or  information 
for  misdemeanors  where  the  punishment 
or  any  part  thereof  is  imprisonment  in 
jail."  "In  all  felony  eases  the  ac- 
cused must  be  present  when  the  ver- 
dict is  returned  into  court,  but  in  mis- 
demeanor cases  the  verdict  may  be  re- 
ceived in  the  absence  of  the  defendant." 
Wyatt  V.  State  (1906)  49  Tex.  Grim. 
Rep.  193,  94  S.  W.  219  (followed  in 
Booher  v.  State  (1916)  —  Tex.  Grim. 
Rep.  — ,  188  S.  W.  977 ;  followed  also  in 
Loving  V.  State  (1907)  —  Tex.  Grim. 
Rep.  -r,  100  S.  W.  154,  reversed  on  re- 
hearing on  another  ground).  In  the 
Wyatt  Case  the  court  said :  "The  legisla- 
tive intent  was  to  draw  a  distinction  be- 
tween what  is  termed  a  trial  and  the  re- 
ception of  the  verdict  at  the  hands  of 
the  jury." 

Tlieorj  that  presence  is  necessary. 

There  are,  however,  several  cases  in 
which  it  has  been  held  that  the  presence 
of  the  accused  is  necessary'  at  rendition 
of  verdict  in  misdemeanor,  in  the  ab- 
sence of  waiver. 

Wells  V.  State   (1906)   147  Ala.  140, 

41  So.  630;  Stewart  v.  State  (1906)  147 

Ala.  137,  41  So.  631  (obiter) ;  Lyons  v. 

State   (1909)   7  Ga.  App.  50,  66  S.  E. 

149;  State  v.  Callahan  (1880)  55  Iowa. 

364,  7  N.  W.  603;  State  v.  Muir  (1884) 

32  Kan.  481,  4  Pac.  812,  5  Am.  Grim. 

Rep.  699;  Woods  v.  Tupelo,  ante,  344; 

Hunt  V.  Tupelo  (1916)  —  Muw.  — ,  72 

So.  895. 
L.R.A.1917B. 


In  State  v.  Gallahan  (1880)  55  Iowa, 
!  364,  7  N.  W.  603,  the  jury,  without  any 
consent  or  order,  sealed  up  their  verdict, 
handed  it  to  the  officer,  and  separated. 

In  State  v.  Muir  (1884)  32  Kan.  481, 
4  Pac.  812,  5  Am.  Grim.  Rep.  599,  the 
jury  rendered  their  verdict  to  the  court 
on  Sunday,  in  the  absence  of  the  accused 
and  his  counsel,  and  without  their  having 
been  called;  and  at  the  opening  of  the 
court  on  the  following  day,  the  accused 
asked  the  court  to  recall  the  jury  and 
allow  him  the  opportunity  of  having  the 
jury  polled  in  his  presence.  This  the 
court  denied.  The  defendant  also  moved 
that  the  verdict  be  set  aside  and  stricken 
from  the  files;  that  the  jury  be  recalled, 
and  directed  to  return  a  proper  ver- 
dict,— all  of  which  motions,  as  well  as 
the  motion  for  a  new  trial,  were  over- 
ruled, and  exceptions  taken;  and  on  ap- 
peal the  judgment  was  reversed. 

Woods  v.  Tupelo,  ante,  344,  was  fol- 
lowed in  Hunt  v.  Tupelo  (1916)  —  Miss. 
— ,  72  So.  895,  where  the  court  reversed 
a  conviction  upon  a  verdict,  where  it 
appeared  from  the  record  that  the  jury 
in  the  lower  court  returned  a  verdict  of 
"guilty"  to  the  clerk  after  court  had 
adjourned  for  the  noon  hour,  and  in 
the  absence  of  the  judge,  the  defendant, 
and  her  counsel,  without  any  agreement 
of  the  defendant  or  her  counsel  that 
the  verdict  might  be  returned  in  such 
manner,  or  any  agreement  whatever 
with  reference  to  the  return  of  the  ver- 
dict by  the  jury;  nor  did  the  defendant 
in  any  other  way  waive  her  presence 
when  the  verdict  was  returned. 

Most  of  these  cases,  on  examination, 
are  grounded  on  the  local  written  law. 
Thus,  State  v.  Gallahan  (Iowa)  and 
State  V.  Muir  (Elan.)  supra,  rest  on  the 
right  to  poll  the  jury,  which  is  statutory ; 
and  the  decision  on  the  question  in  Wells 
V.  State  (Ala.)  supra,  is  probably  to  be 
referred  to  the  same  reason,  particularly 
in  view  of  what  is  said  in  Stewart  v. 
State  (Ala.)  supra.  The  Lyons  Case 
(Ga.)  supra,  seems  founded  on  the  con- 
stitutional provision  that  *'no  person 
shall  be  deprived  of  the  right  to  prose- 
cute or  defend  his  own  cause  in  any  of 
the  courts  of  this  state,  in  person,  by 
attorney  or  both,"  which  has  been  re- 
enacted  in  the  Penal  Gode. 

The  two  Mississippi  cases,  however, 
are  rested  (see  Woods  v.  TrPELo)  gen- 
erally on  the  ''constitutional  right  to  be 
present  at  every  stage"  of  the  trial,  with- 
out referring  to  any  particular  enact- 
ment. 

There  are  two  other  cases  which  may 
be  referred  to  where    it    is    not    clear 
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whether  the  offense  tried  was  a  felony 
or  not.  In  the  North  Carolina  case  the 
decision  seems  to  have  been  on  the  gen- 
oral  right  of  the  aecnsed  to  be  present 
throughout;  the  Connecticut  case  gives 
no  reason. 

In  State  v.  Hurlbnt  (1789)  1  Root 
(Conn.)  90,  a  prosecution  for  counter- 
feiting money,  not  characterized  as  a 
felony  or  misdemeanor,  the  court  refused 
to  receive  the  verdict  where  the  accused 
was  out  on  bail  and  did  not  appear  when 
called,  stating  he  must  appear,  ''or  there 
will  be  no  propriety  in  receiving  the  ver- 
dict." 

In  State  v.  Bray  (1872)  67  H.  0.  283 
(larceny,  with  a  count  for  receiving), 
the  verdict  was  guilty  of  receiving  stolen 
goods  knowing  them  to  be  stolen,  and 
it  was  held  that  a  verdict  in  a  case  sub- 
ject to  punishment  in  the  penitentiary 
cannot  be  sustained,  when  rendered  out 
of  court,  to  the  judge  at  chambers,  in 
the  absence  of  the  prisoners  and  their 
counsel,  and  entered  on  the  record,  on 
the  next  day,  in  the  absence  of  the  jury 
and  the  prisoners.  (Smith,  Ch.  J., 
states,  in  State  v.  Kelly  (1887)  97  N.  O. 
411,  2  Am.  St.  Rep.  299,  2  S.  E.  185, 
that  "in  the  case  of  State  v.  Bray  (N. 
C.)  supra,  the  conviction  was  of  an  ag- 
gravated misdemeanor,  punished  with 
the  same  severity  as  the  associated 
charge,  of  which  the  defendant  was 
acquitted;''  and  the  statutes  seem  to 
suggest  that  larceny  was  not  then  a 
felony.) 

In  Davis  v.  State  (1860)  14  Ind.  358, 
in  holding  there  was  no  error  in  receiv- 
ing the  verdict  in  the  absence  of  the 
accused  and  his  counsel,  as  it  was  volun- 
tary, the  court  refers  to  the  defendant's 
right  of  polling  the  jury,  "or  taking  any 
other  step  that  he  might  desire,  upon  the 
rendition  of  the  verdict." 


A  verdict  of  misdemeanor  will  not  be 
set  aside  as  given  in  the  absence  of  the 
accused,  where  contrary  to  the  record. 
(Suggested  in  Rer  v.  Ladsingham  (1671) 
T.  Raym.  193,  83  Eng.  Reprint,  101, 
supra,)  An  inference  that  a  prisoner 
was  not  present  in  court,  at  the  time 
the  verdict  of  a  jury  against  him  was 
received,  will  not  be  permitted  to  over- 
come the  legal  presumption  that  every- 
thing was  rightly  done  in  court.  (Welsh 
V.  State  (1890)  126  Ind.  71,  9  L.R.A. 
664,  25  K.  E.  883.)  The  presumption 
obtains  that  when  the  presence  of  a  de- 
fendant «n  a  misdemeanor  trial  is  once 

shown  it  continues  until  the  verdict  is 
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received.     (Feddern  v.  State  (1907)  79 
K«b.  651, 113  N.  W.  127.) 

—  statute. 

In  Missouri,  in  misdemeanor  cases,  it 
is  provided  by  the  statute  that  where 
the  presence  of  the  defendant  is  once 
shown  by  the  record,  it  will  be  presumed 
"in  the  absence  of  all  evidence  in  the 
record  to  the  contrary  that  he  was  pres- 
ent during  the  whole  trial,"  and  thus  at 
the  verdict.  State  v.  Finley  (1911)  162 
Mo.  App.  134,  144  S.  W.  120. 

Bfisoellane^ns. 

In  bavis  v.  State  (1860)  14  Ind.  358, 
supra,  it  was  held  that  there  was  no 
error  in  receiving  the  verdict  in  the  ab- 
sence of  the  accused,  who  was  not  called, 
nor  his  counsel,  where  the  court  direct- 
ed the  jury  to  cause  the  bailiff  to  ring 
the  courthouse  bell  whenever  they  should 
have  agreed  upon  a  verdict,  and  informed 
them  that  upon  the  ringing  of  the  bell 
the  jndge  would  appear  in  court  and  re- 
ceive theirv  verdict.  The  court  then  ad- 
journed until  nine  o'clock  next  morning. 
About  seven  o'clock  the  next  morning, 
the  jury  having  agreed,  the  courthouse 
bell  was  rung,  and  the  judge  repaired  to 
the  court  room  and  received  the  ver- 
dict. 

In  Gaussin  v.  State  (1910)  174  Ind. 
583,  92  N.  £.  651,  it  was  held  that  there 
was  no  second  jeopardy  in  a  conviction 
entered  in  a  verdict  for  the  state  un- 
der these  circumstances,  disclosed  by  the 
record:  When  the  jury  returned  their 
verdict,  the  defendant  was  not  present 
in  court.  His  attorney  was  there,  as 
was  also  the  prosecuting  attovney.  The 
verdict  was  han<led  to  the  «lerk,  read 
in  open  court,  the  jury  duly  polled  by 
the  court,  and  each  answered  that  the 
verdict  as  read  was  his  verdict.  The  ab- 
sence of  the  defendant  being  noted,  the 
prosecuting  attorney  objected  to  the  re- 
eeiving  of  the  verdict,  whereup<Hi  the 
court  requested  the  clerk  to  hand  the 
verdici  back  to  the  jury;,  which  being 
done,  the  jury  was  directed  to  retire  to 
its  room  therewith.  The  defendant  was 
at  once  brought  into  court;  thereupon 
the  jury  was  again  brought  in,  and  pre- 
sented to  the  court  as  its  verdict  the 
same  document,  or  verdict,  as  before, 
which  was  received  by  the  court  as  the 
verdict  in  the  case,  and  the  jury  was 
then  discharged.  The  court  said:  "There 
was  but  one  receipt  of  the  verdict  by 
the  court.  Its  order  to  the  jury  to  re- 
turn to  its  room  with  the  paper  first 
presented  waa  a  refusal  by  the  court, 
for  a  sufficient  reason,  to  receive  the  verr 
diet  at  that  time." 
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It  is  proper  when  no  judgment  has 
been  entered  to  move  for  the  setting 
aside  of  the  verdict.  Lyons  v.  State 
(1909)  7  Ga.  App.  60,  66  S.  E.  149,  supra. 

This  note  does  not  include  the  general 
question,  whether  trials  for  misde- 
meanors may  be  had  in  the  absence  of 
the  defendant,  but  reference  may  be  had, 
for  example,  to  the  following  cases, 
where  that  question  was  considered: 
Slocovitch  V.  State  (1871)  46  Ala.  227; 
Henderson  v.  Murfreesboro  (1915)  119 
Ark.  603,  178  S.  W.  912;  Lawn  v.  Peo- 
ple (1888)  11  Colo.  343,  18  Pac,  281; 
State  v.  Young  (1892)  86  Iowa,  406,  53 
N.  W.  272;  Steele  v.  Com.  (1835)  3  Dana 
(Ky.)  84;  Canada  v.  Com.  (1840)  9 
Dana  (Ky.)  304;  Com.  v.  Cheek  (1863) 
1  Duv.  (Ky.)  26;  Sharp  v.  Com.  (1895) 
16  Ky.  L.  Rep.  840,  30  S.  W.  414;  Payne 
V.  Com.  (1896)  16  Ky.  L.  Rep.  839,  30 
S.  W.  416;  Walston  v.  Com.  (1907)  31 
Ky.  L.  Rep.  378,  102  S.  W.  275,  on  re- 
hearing (1907)  32  Ky.  L.  Rep.  535,  106 
S.  W.  224;  Ehrlich  v.  Com. -'( 1909)  131 
Ky.  680,  115  S.  W.  797;  Veal  v.  Com. 
(1915)  162  Ky.  250,  172  S.  W.  501;  Cor- 
bin  v.  State  (1911)  99  Miss.  486,  55  So. 


43;  Haggett  v.  State  (1911)  99  Ifiaa. 
844,  56  So.  172;  State  v.  Peacock  (1887) 
50  N.  J.  L.  34,  11  Atl.  270;  People  v. 
Wilkes  (1850)  5  How.  Pr.  (N.  Y.)  105; 
Stuart  ▼.  State  (1911)  6  Okla.  Grim. 
Rep.  27, 115  Pac.  1026;  Anderson  v.  State 
(1911)  6  Okla.  Crim.  Rep.  606, 116  Pac. 
1134;  State  v.  Lucker  (1893)  40  S.  C. 
549 ;  State  v.  Spray  (1906)  74  S.  C.  443, 
54  S.  E.  600 ;  State  v.  Rabens  (1907)  79 
8.  C.  542,  60  S.  E.  442,  1110;  Love  v. 
State  (1913)  71  Tex.  Crim.  Rep.  269, 
168  S.  W.  532;  Shiflett  v.  Com.  (1894)  90 
Va.  386,  18  S.  E.  838. 

In  Garman  v.  State  (1888)  66  Miss. 
196,  5  So.  385,  cited  in  the  opinions  in 
Woods  v.  Tupelo,  ante,  344,  the  absence 
was  not,  apparently,  at  the  time  of  ren- 
dering the  verdict. 

It  may  be  noted  that  the  quotation  in 
the  dissenting  opinion  in  the  principal 
ease  from  State  v.  Shepard  (1859)  10 
Iowa,  126,  was  an  obiter  statement  and 
made  on  the  authority  of  Hughes  v. 
State  (1857)  4  Iowa,  554,  where  it  was 
held  that  by  statute  judgment  eould  be 
rendered  in  misdemeanor  in  the  defend- 
ant's absence.  B.  B.  B. 
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RELIABLE  MUTUAL  HATL  INSURANCE 
COMPANY,  Plff.  in  Err., 

V. 

LIZZIE  ROGERS,  Special  Admrx.,  etc.,  of 
John  Rogers,  Deceased. 

(—  Okla.  — ,  160  Pae.  914.) 

Pleading  —  wrongful  attaclunent. 

1.  In  a  petition  to  recover  damages  for 
the  wrongful  issue  of  an  attachment,  it  is 
not  necessary  to  aver  tlie  want  of  probable 
cause  for  the  suing  out  of  the  attachment, 
or  a  determination  of  the  action  in  which 
the  attachment  was  issued. 

For  other  cases,  see  Pleading,  II,  I,  in  Dig, 
1S2  N.  8, 

Bainagea  -«  wrongful  attachment. 

2.  Actual  damages  only  for  mere  wrong- 
ful attachment  may  be  recovered  in  an  ac- 
tion against  the  plaintiff  therein,  independ- 
ent of  the  undertaking  required  by  §  4070, 
Laws  1893  (§  48'i4,  Rev.  Laws  1910),  and 
without  allegation  or  proof  that  the  ^ame 

Headnotes  by  Bowles,  C. 


Xote.  *Xhe  want  of  probaVjIe  cause  to 
believe  the  alleged  ground  of  attachment 
as  a  condition  of  an  action  for  a  wrongful 
attachment  is  treated  in  the  Vesper  v. 
Crane  Co.  L.R.A.1915A,  541. 

The  right  to  exemplary  damages  tn  an 
action  for  malicious  prosecution  or  for  abuse 
of  process  in  suing  out  attachment  for  col- 
L.R.A.1917B. 


was  sued  out  maliciously  or  without  prob- 
able cause. 

For  other  caseSy  see  Damages^  III.  g,  in  Dig, 
i-JS  xV.  a. 

Pleading   —   wrongful     attachment   — 
punitlTo  damagee. 

3.  If  exemplary  or  punitive  damages  are 
sought  in  an  action  for  wrongful  attach- 
ment against  the  party  instituting  the  at- 
tachment proceedings,  both  malice  and  want 
of  probable  cause  must  be  alleged  and 
proved. 
For  other  cases,  see  Pleading,  II,  I,  in  Dig, 

i-5«  N,  S, 

(January  4,  1916.) 

ERROR  to  the  District  Court  for  King- 
fisher County  to  review  a  judgm«it  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  at- 
tachment of  certain  property.  Affirmed  on 
condition. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

^(essrs.  Parker  &  Simons  and  F.  L. 
Boynton  for  plaintiff  in  error. 


lection  of  debt  only  is  discussed  in  the  note 
to  International  Harvester  Co.  v.  Iowa 
Hardware  Co.  29  L.R.A.(N.S.)  272. 

For  loss  of  profits  as  element  of  damages 
for  wrongful  attacliment,  see  notes  to  Wal- 
lace V.  Pennsylvania  R.  Co.  52  L.R.A.  33, 
and  Wellington  v.  Spencer,  4«  L.R.A.(N.S.) 
470. 
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Mesers.  Bradley  Jfe  Bradley,  for  defend- 
ant in  error: 

Plaintiff  was  entitled  to  actual  damages 
by  merely  showing  that  the  attachment  was 
wrongful;  in  order  to  entitle  her  to  exemp- 
lary damages,  she  would  hare  to  show  that 
the  action  was  maliciously  started  or  main- 
tained. 

McLaughlin  t.  Davis,  14  Kan.  168;  West- 
ern News  Ck>.  T.  Wilmarth,  33  Kan.  510,  6 
Pac.  786;  Wiley  v.  Keokuk,  6  Kan.  94; 
Hoge  V.  Norton,  22  Kan.  374;  Winstead  v. 
Uulme,  32  Kan.  568,  4  Pac.  994;  Dow  y. 
Julien,  32  Kan.  576,  4  Pac.  1000,  4  Cyc. 
853,  874;  Reed  v.  Samuels,  22  Tex.  114,  73 
Am.  Dec.  253;  Clark  v.  Wilcox,  31  Tex. 
322;  Brown  v.  Tyler,  34  Tex.  168;  Hughes 
V.  Brooks,  36  Tex.  379;  Harris  v.  Finberg, 
46  Tex.  96;  Shaw  ▼.  Brown,  41  Tex.  449; 
Rice  V.  Miller,  70  Tex.  613,  8  Am.  St.  Rep. 
630,  8  S.  W.  317;  Ellis  v.  Bonner,  80  Tex. 
198,  26  Am.  St.  Rep.  731»  15  S.  W.  1045; 
Gregory  Grocery  Co.  v.  Beaton,  10  Kan. 
App.  256,  62  Pac.  732;  Tootle  v.  Kent,  12 
Okla.  674,  73  Pac.  310;  Cole  v.  Noerdlinger, 
22  Wash.  61,  60  Pac.  67;  Overton  v.  Sig- 
mon  Furniture  Mfg.  Co.  —  Okla.  — ,  151 
Pac.  215;  Morris  v.  Shew,  29  Kan.  661; 
Schwartzberg  v.  Central  Ave.  State  Bank, 
84  Kan.  581,  115  Pac.  110. 

Bowles,  C,  filed  the  following  opinion: 

Tliis  is  an  action  commenced  by  defend- 
ants in  error  against  the  plaintiff  in  error 
to  recover  damages  for  wrongful  attach- 
ment. A  complete  history  of  the  case  ii  as 
follows : 

Plaintiff  in  error,  defendant  below,  in- 
stituted proceedings  against  defendants  in 
error,  plaintiffs  below,  jointly  as  husband 
and  wife,  to  recover  judgment  upon  a  prom- 
issory note  signed  by  the  husband  alone. 
Attachment  proceedings  were  caused  to  is- 
sue, and  a  crop  of  cotton  growing  upon  the 
homestead  of  defendants  in  error  was  at- 
tached. Garnishment  proceedings  were  also 
instituted  against  defendants  in  error  joint- 
ly, and  money  was  garnished  in  the  name 
of  the  husband.  The  homestead  was  in  the 
name  of  the  wife.  It  seems  that  no  pro- 
eeedings  were  taken  to  dissdve  the  attach- 
ment. The  main  case,  however,  was  de- 
termined after  two  trials  in  favor  of  de- 
fendants in  error.  Plaintiff  in  error  ap- 
pealed to  the  district  court,  where  a  trial 
^vas  had,  and  again  judgment  was  rendered 
for  defendants  in  error.  After  the  termi- 
nation of  the  suit  in  the  district  court  of 
Kingfisher  county,  the  action  before  us  was 
instituted  in  the  district  court  of  Kingfisher 
county  lor  wrongful  attachment,  and  de- 
fendants in  error  recovered  a  judgmeut; 
hence  this  appeal. 

The  errors  complained  of  by  plaintiff  in 
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error,  and  relied  upon  for  a  reversal  of 
this  case,  will  be  considered  in  the  order 
referred  to  in  plaintiff  in  error's  brief. 
Plaintiff  in  error  complains  of  instruction 
No.  13,  given  by  the  court,  wherein  he  in- 
structs the  jury  in  substance  that  if  the 
attachment  proceedings  were  wrongful,  the 
defendants  would  be  entitled  to  recover  such 
damages  as  were  the  proximate  result  of 
such  wrongful  attachment,  and  also  told 
the  jury  in  the  same  instruction  that  the 
want  of  probable  cause  was  not  a  necessary 
element  in  determining  whether  or  not  the 
attachment  proceedings  were  wrongful. 

From  our  investigation  of  plaintiffs' 
amended  petition,  we  find  that  they  predi- 
cated their  cause  of  action  upon  the  wrong- 
fulness of  the  attachment  proceedings.  It 
is  true  that  an  allegation  appears  in  the 
amended  petition  that  the  affidavit  for  at- 
tachment was  sworn  to  without  any  prob- 
able cause  therefor.  The  attachment  affi- 
davit, however,  was  not  the  only  basis  of 
the  suit.  The  suit  is  based  upon  the  wrong- 
ful attachment,  including  all  the  proceed- 
ings which  brought  about  and  caused  an 
unlawful  and  wrongful  taking  and  con- 
verting of  the  property  of  defendants  in 
error,  and  the  petition,  taken  as  a  whole, 
states  a  cause  of  action  for  wrongful  attach- 
ment. The  court,  however,  gave  instruc- 
tions which  would  lead  us  to  believe  that 
he  considered  the  case  one  for  malicious 
prosecution;  consequently  the  instruction 
complained  of  squarely  contradicts  the  in- 
struction given  by  the  court  upon  the  theory 
that  the  cause  of  action  was  one  for  ma- 
licious prosecution;  in  other  words,  he 
tells  the  jury  in  instruction  No.  1:  ''In 
order  for  the  plaintiff  to  recover  it  is  nec- 
essary for  tlie  plaintiff  to  prove  each  and 
every  one  of  the  following  four  things 
which  are  essential  to  sustaining  their  cause 
of  action  as  set  forth  in  the  petition:  First. 
That  the  attachment  and  garnishment 
process  was  sworn  out  and  levied  on  the 
plaintiffs'  property  and  money  by  the  de- 
fendant. Second.  That  this  was  done  with 
malice.  Third.  That  it  has  been  legally 
terminated  in  favor  of  the  plaintiff. 
Fourth.  That  the  institution  of  these  pro- 
ceedings was  without  probable  cause." 

This  can  be  accounted  for  upon  one  hy- 
pothesis alone:  Tlie  vigilant  and  determined 
effort  on  the  part  of  the  plaintiff  in  error 
to  transform  a  case  of  wrongful  attachment 
into  one  for  malicious  prosecution.  In  a 
suit  for  malicious  prosecution,  four  ele- 
ments must  combine:  The  termination  of 
the  main  case,  damages,  malice,  and  want 
of  probable  cause.  In  a  suit  for  wrongful 
attachment  it  was  only  necessary  to  allege 
that  the  attachment  was  wrongful  and  the 
resulting  damages.    In  the  event  exemplary 
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or  punitive  damages  ar«  sought,  malice  and 
want  of  probable  cause  are  necessary  allega- 
tions. 

It  is  strenuously  insisted  by  counsel  for 
plaintiff  in  error,  and  not  without  author- 
ity, that  when  an  attachment  is  sued  out 
and  levied  upon  the  property  of  the  defend- 
ant in  an  action,  and  the  plaintiff  therein 
has  failed  to  maintain  his  action,  two 
remedies,  and  only  two,  are  open  to  the 
attachment  defendant ;  he  may  sue  upon  the 
undertaking  on  attachment,  or  maintain 
an  action  for  malicious  prosecution.  We 
cannot  agree  with  this  contention.  The  dis- 
solution of  the  attachment  proceedings  gives 
the  right  of  action,  and  it  is  not  neces- 
sarv  to  wait  until  the  termination  of  the 
main  action  before  instituting  proceedings 
for  redress.  This  being  the  law,  upon  the 
dissolution  of  the  attachment,  the  aggrieved 
party  may  elect  to  sue  upon  the  bond  or 
waive  the  bond  and  sue  the  attaching  plain- 
tiff for  wrongful  attachment.  If  the  pro- 
ceedings were  malicious  and  instituted 
without  probable  cause,  the  defendant  can 
await  the  termination  of  the  main  action 
and  sue  for  malicious  prosecution. 

Justice  Brewer,  in  McLaughlin  v.  Davis, 
14  Kan.  168,  speaking  of  the  defendant's 
right  to  sue  for  wrongful  attachment  and 
to  sue  attaching  plaintiff,  uses  this  lan- 
guage: "It  is  insisted  that  *the  petition 
should  have  averred  want  of  probable  cause 
for  the  suing  out  of  the  order,  and  the  de- 
termination of  the  attachment  suit.*  Nei- 
ther of  these  is  necesnary.  A  party  is  enti- 
tled to  an  attachment  only  when  certain 
facts  exist.  ...  If  the  facts  do  not 
exist,  the  attachment  is  wrongfully  issued, 
and  the  party  causing  it  to  issue  is  liable 
for  all  the  damages  actually  sustained. 
Nor  is  it  necessary  in  such  case  to  set 
out  or  sue  on  the  undertaking.  If  the  sure- 
ty in  the  undertaking  is  liable,  a  fortiori 
the  principal  is,  and  that,  not  by  reason  of 
the  undertaking,  but  of  the  act  for  which 
it  w^as  given.  Nor  need  the  determination 
of  the  attachment  suit  be  averred.  The  at- 
tachment is  but  ancillary  to  the  action  in 
which  it  was  issued.  It  stands  or  falls 
without  affecting  the  progress  or  termina- 
tion of"  the  main  case.  "A  party  may  have 
a  just  cause  of  action,  but  no  right  to  an 
attachment;  nor  can  he  justify  a  wrongful 
attachment  by  a  valid  action." 

This  court,  in  Overton  v.  Sigmon  Furni- 
ture Mfg.  Co.  —  Okla.  — ,  151  Pac.  215, 
has  held: 

"An  action  at  common  law  may  be  main- 
tained for  wrongful  attachment  against  the 
plaintiff  therein  when  the  attachment  is 
sued  out  maliciously  and  without  probable 
cause,  in  which  case,  if  the  pleadings  and 
evidence  warrant  it,  both  actual  and  puni- 
L.R.A.1917B. 


tive  or  exemplary  damagea  may  be  re- 
covered. 

"In  such  case,  by  reason  of  §  4070,  Stat. 
1893  (§  4814,  Rev.  Laws  1010),  actual  dam- 
ages only  may  be  recovered  for  the  mere 
wrongfulness  of  the  attachment  and  with- 
out regard  to  either  malice  or  probable 
cause. 

"Actual  damages  only  for  mere  wrongful 
attachment  may  be  recovered  in  an  action 
against  the  plaintiff  therein  independent  of 
the  undertaking  required  by  §  4070,  Stat. 
1893  (§  4814,  Rev.  Laws  1010),  and  with- 
out  allegation  or  proof  that  the  same  was 
sued  out  maliciously  or  without  probable 


f* 


cause. 

We  therefore  conclude  that  the  instruc- 
tion complained  of  stated  the  law  correetly, 
and  that  the  giving  of  the  same  was  not 
error.  In  coming  to  this  ooaolusion  wc 
have  thoroughly  considered  the  authorities 
cited  by  plaintiff  in  error  sustaining  the 
opposite  view,  but  we  see  no  reason  why 
we  should  depart  from  the  former  hold- 
ings of  this  court. 

The  instructions  of  the  eourt,  however, 
predicated  upon  the  theory  that  the  action 
w*as  one  for  malicious  prosecution,  were 
erroneous,  but  plaintiff  in  error  is  not  in 
a  position  to  complain  of  the  giving  of 
them,  because  they  were  given  at  the  re- 
quest of  plaintiff  in  error,  and,  under  our 
tlieory  of  the  case,  these  instructions,  if 
followed  by  the  jiury,  had  the  effect  to  add 
an  additional  burden  to  the  plaintiffs  be- 
low, which  could  in  no  wise  adversely  affect 
plaintiff  in  error,  but  would  militate  in  its 
favor. 

Plaintiff  in  error  next  complains  that  the 
cause  of  action  of  defendant  in  error  was 
barred  by  the  statute  of  limitations,  citing 
our  statute  that  "actions  on  a  foreign  judg- 
ment, libel,  slander,  assault,  battery,  ma- 
licious prosecution,  and  false  imprisonment, 
must  be  instituted  within  one  year  after 
the  cause  of  action  accrues." 

This  being  an  action  for  wrongful  at- 
tachment, and  not  for  malicious  prosecu- 
tion, the  statute  of  limitations  would  not 
run  in  any  event  for  a  period  of  three  years, 
and  three  years  not  having  elapsed  from  the 
termination  of  the  attaehment  until  the 
stilt  for  wrongful  attachment  was  instituted 
in  the  district  court,  the  statute  has  not 
run,  and  the  contention  of  plaintiff  in  error 
in  this  regard  is  without  avail.  This  being 
the  law,  a  construction  of  §  5307,  Harris- 
Day  Ck>de,  pertaining  to  appeals  from  jus- 
tice court,  is  unnecessary  in  determining 
whether  or  not,  by  virtue  of  the  appeal,  the 
attachment  proceedings  were  taken  to  the 
district  court.  Under  the  evidence  and 
facts  adduced  at  the  trial  of  the  case  at 
bar,  plaintiff  in  error  acts  upon  the  assump- 
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tion,  when   the   appeal   was   taken   in   the  |  admitted  facts  in  the  case.    We  fail  to  see 


main  caae,  the  attachment  proceedings  were 
&ho  appealed.  The  constable,  having  charge 
of  the  property,  continued  to  retain  it  until 
the  case  was  disposed  of  in  the  district 
court,  and  no  instructions  were  received  by 
him  from  the  justice  of  the  peace  or  plain- 
tiff in  error  here  to  release  said  property; 
tlie  damages  suffered  and  the  expense  in- 
curred in  defending  the  attachment  were 
the  same  and  the  liability  of  plaintiff  in 
error  unchanged. 

Plaintiff  in  error  also  urges  that  the 
court  erred  in  permitting  evidence  to  go  to 
the  jury  relative  to  the  damage  to  the  cot- 
ton growing  upon  the  homestead  of  defend- 
ants in  error;  said  homestead  being  in  the 
name  of  the  wife.  That  plaintiffs  below 
could  not  sue  jointly  for  damages  to  the 
cotton,  even  though  the  attachment  was 
wrongful.  Under  pur  law,  the  homestead 
is  for  the  benefit  of  the  family,  and  the  bus- 
Ijand,  in  this  instance,  being  a  member  of 
the  family,  and  having  possession  of  the 
cotton  by  reason  of  his  homestead  relation, 
and  the  fact  that  he  had  produced  it,  as 
shown  by  the  evidence,  indines  us  to  the 
opinion  that  he  had  such  a  special  interest, 
along  with  his  wife,  as  to  permit  him  to 
be  joined  with  her  to  recover  for  the  dam- 
ages  complained    of. 

Instructions  numbered  0,  10,  11,  12,  13, 
U,  and  16,  given  by  the  court,  are  claimed 
to  be  erroneous  and  prejudicial  to  the 
rights  of  the  plaintiff  in  error.  Instruc- 
tions Nos.  0,  11,  and  12  were  given  by  the 
court,  we  imagine,  to  counteract  the  theory 
maintained  by  the  defendant  in  the  court 
below  that  the  appeal  from  the  justice  of 
the  peace  having  been  erroneously  taken  to 
the  district  court,  the  district  court  having 
no  jurisdiction  of  appeals  from  justices 
of  the  peace  at  the  time,  was  void,  and  the 
plaintiff  in  error  could  not  be  held  for  dam- 
ages accruing  to  the  defendant  in  error 
after  the  matter  had  been  appealed  to  the 
iliistrict  court,  and  the  contention  of  plain- 
tiff in  error  that  the  suit  for  wrongful 
attachment  must  be  predicated  upon  the 
bond  given  in  the  attachment  proceedings 
in  the  first  instance. 

Plaintiff  in  error,  having  invoked  the 
jurisdiction  of  the  district  court,  and  caused 
a  trial  to  be  had  therein,  is  estopped  from 
denying  the  liability  for  injuries  done  by 
reason  of  its  wrongful  attachment.  In- 
structions of  this  character  are  often  neces- 
sary, that  the  jury  may  be  advised  in  such 
9^  way  as  to  give  them  a  correct  under- 
standing of  the  law  of  the  case,  and  in 
order  to  prevent  them  from  giving  an  ini- 
proper  effect  to  the  evidence  and  argument 
of  counsel.     In  the   same   connection,   in- 


how  this  instruction  could  operate  to  preju- 
dice the  rights  of  plaintiff  in  error. 

Plaintiff  in  error  also  complains  of  in- 
struction No.  16,  which  reads  as  follows: 
"You  are  instructed  that  attorneys*  fees 
and  expenses,  incident  to  the  trial  of  said 
former  proceedings  in  attachment  the  fair, 
reasonable  value  of  the  time  expended  by 
reason  of  the  same  and  all  property  lost 
or  destroyed  by  reason  of  the  same,  if 
wrongful,  and  while  such  property  was  un- 
der attachment,  are  elements  of  actual  dam- 
■ages;  in  the  event  you  find  that  the  de- 
fendant company  maliciously  caused  the 
issuance,  levy,  and  maintenance  of  said  at- 
tachment in  said  former  proceedings,  and 
that  the  plaintiffs  herein  suffered  a  loss  of 
credit  by  reason  of  such  malicious  conduct 
on  the  part  of  the  defendant  company,  you 
will  allow  the  plaintiffs  damages  for  such 
loss  of  credit." 

In  order,  however,  to  discuss  instruction 
No.  16,  it  will  be  necessary  to  understand 
instruction  No.  16,  which  reads  as  follows: 
"You  are  also  instructed  that  if  you  find 
that  the  order  of  attachment  and  said  at- 
tachment proceedings  were  sued  out  or 
maintained  maliciously  and  without  prob- 
able cause  therefor,  you  may  also  award  to 
the  plaintiff  such  exemplary  damages  as 
may  be  just  and  reasonable,  in  addition  to 
such  actual  damages  as  you  may  allow  them 
under  the  instructions  heretofore  given  you 
by  the  court.  Exemplary  damages,  also 
called  vindictive  or  punitive  damages,  are 
given  by  way  of  example  and  by  way  of 
punishing  the  defendant." 

For  wrongful  attachment,  plaintiffs  be- 
low were  entitled  to  have  the  jury  instruct- 
ed, as  a  measure  of  damages,  that  they  were 
entitled  to  attorneys'  fees,  loss  of  time,  loss 
of  credit,  and  the  reasonable  value  of  the 
property  destroyed  or  taken  under  the  at- 
tachment and  of  which  they  were  ultimate- 
ly deprived.  The  instruction  complained  of 
tells  the  jury  that  before  it  could  consider 
loss  of  credit  they  must  find  that  the  prose- 
cution was  carried  on  maliciously.  This 
instruction  was  wrong,  as  to  the  necessity 
of  showing  malice  in  order  to  recover  for 
loss  of  credit,  and  in  not  admonishing  the 
jury  that  it  could  not  consider  remote, 
speculative,  or  oonjecturai  damages;  fol- 
lowing Tootle  T.  Kent,  12  Okla.  674,  73  Pac. 
310.  But  the  iostmctioBs  militated  to  the 
advantage  of  plaintiff  in  emMr,  and  it  will 
not  be  heard  to  complain  of  the  error  here. 
Instruction  No.  16  was  a  correct  statement 
of  the  law,  so  far  as  exemf^ry  or  puni- 
tive damages  are  qpncerned;  the  better  line 
of  decisions  holding  that  WBa  m  a  suit 
for  wrongful  attachment,  before  punitive  or 


struction  No.   10  advises  the  jury  of  the    exemplary  damages  can  be  claimed,   both 
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malice  and  want  of  probable  cause  must 
not  only  be  proven,  but  pleaded. 

Tbe  theory  of  instruction  No.  16,  so  far 
as  the  item  of  loss  of  credit  is  concerned, 
is  based  upon  malice.  The  jury  was  in- 
structed that  it  must  first  find  malice  be- 
fore the  loss  of  credit  can  be  taken  into 
eonaidcration.  We  have  examined  the  evi- 
dence and  fail  to  find  where  the  defendant 
suffered  any  loss  of  credit  other  than  in 
his  own  imagination,  and  we  do  not  be- 
lieve the  instruction  was  proper,  unless 
there  had  been  some  evidence  upon  which 
to  base  it.  However,  the  instruction  seema 
to  have  been  given  upon  the  theory  that 
unless  there  was  malice  and  lack  of  prob- 
able cause,  loss  of  credit  could  not  be 
taken  into  consideration;  this  being  true, 
we  are  strongly  inclined  to  the  opinion  that 
both  the  court  and  jur}'  had  in  mind  that 
loss  of  credit  could  only  be  considered  in 
awarding  punitive  or  exemplary  damages. 

The  jury  was  directed  to  specify  the 
amount  of  exemplary  and  punitive  damages 
in  its  verdict.  This  they  did,  and  returned 
a  verdict  in  the  sum  of  $280  for  punitive 
damages,  and  we  believe  the  punitive  dam- 
ages as  returned  by  the  jury,  were  based 
upon  the  item  of  damages  for  loss  of 
credit.  There  being  no  evidence  before 
the  jury  that  would  justify  the  court  in 
submitting  to  them  the  item  of  loss  of 
credit  as  an  element  of  damages,  tlie  $280 
judgment  for  punitive  damages  should  be 
remitted.  Complaint  is  made  on  the  part  of 
counsel  for  plaintiff  in  error  that  counsel 
for  defendant  in  error  in  the  court  below, 
tliroughout  tbe  entire  trial  and  proceed- 
ings, were  insinuating,  captious,  and,  by 
a  series  of  questions,  both  in  direct  and 
cross-examination,  were  endeavoring  to 
prejudice  the  jury  against  the  plaintiff  in 
error  because  it  was  an  insurance  company 
and  a  corporation. 

A  reading  of  the  record  convinces  us  of 
this  truth,  and  such  proceedings  should  not 
be  countenanced,  and  the  trial  judge,  when 


such  eonduct  is  called  to  his  attention, 
should  be  prompt  in  admonishing  counsel 
of  their  duty  in  that  regard;  yet  we  can- 
not say  in  this  case  that  the  jury  was  in- 
fluenced in  its  verdict  on  account  of  such 
conduct. 

Upon  the  whole,  we  believe  that  the  ver- 
dict of  the  jury,  with  the  modification  made 
in  this  opinion,  does  substantial  justice. 
That  the  attachment  in  the  first  instance 
was  wrongful,  cannot  be  gainsaid.  Tlie 
verdict  of  $920  as  actual  damages  suffered 
by  the  defendants  in  error  on  account  of  the 
wrongful  attachment  included  the  expense 
of  counsel,  witnesses,  loss  of  time  for  two 
trials  before  the  justice  of  the  peace  of 
Hennessy  township,  and  the  trial  in  the  dis- 
trict court  of  Kingfisher  county.  The  de- 
fendants in  error  were  required  to  travel 
long  distances  and  appear  in  court  several 
times.  In  addition  to  this,  20  acres  of  eot- 
ton  was  attaciied,  and,  according  to  all  of 
the  evidence,  entirely  destroyed.  The  testi- 
mony of  several  witnesses,  qualified  to  give 
evidence  of  the  value  of  the  cotton  de- 
stroyed, estimated  the  same  to  be  worth 
from  $500  to  $700,  after  paying  the  expenses 
of  picking  and  hauling  to  market.  We  be- 
lieve tbe  judgment,  under  the  evidence,  was 
no  more  than  a  fair  and  reasonable  esti- 
mate of  the  actual  damages  sustained. 

Finding  no  prejudicial  error  in  the 
record,  except  as  indicated,  we  recommend 
that  upon  the  defendants  in  error  agreeing 
to  remit  $280  of  the  judgment,  the  cause 
be  in  all  things  affirmed.  In  the  event  de- 
fendants in  error  refuse  or  fail  to  remit  the 
said  $280,  we  recommend  that  the  cause  be 
reversed  and  remanded,  with  directions  to 
grant  a  new  trial. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  November 
U,  1916. 


WASHINGTON  SUPREME  COURT. 
(In  Banc.) 

STATE  OF  WASHINGTON  EX  REL.  PORT 
OF  SEATTLE  et  al. 

V. 

SUPERIOR  COURT  OF  THE  STATE  OF 
WASHINGTON  IN  AND  FOR  KINO 
COUNTY  et  al. 

(—  Wash.  — ,  160  Pac.  755.) 

Munioliial  corporations  —  use  of  public 
funds  —  defeat  of  statute. 

A  corporation  created  by  the  legislature 
L.R.A.1917B. 


for  governmental  and  business  purposes  has 
no  power  to  use  public  funds  raised  by  taxa- 
tion to  secure  a  nullification,  by  means  of 
a  referendum,  of  a  statute  increasing  the 
number  of  its  commissioners  and  limiting 
the  amount  of  its  bonded  indebtedness. 
Fi>r  other  ccues,  see  Municipal  Corporations, 
II,  a,  in  Dig,  1-52  X.  S. 

(November  4,  1016.) 


Note.  —  For  power  of  municipal  corpora- 
tion or  governmental  body  to  use  publis 
funds  to  promote  the  passage,  or  to  securs 
the  defeat,  of  a  law.  see  annotation  follow* 
ing  this  case,  post,  358. 
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PROCEEDING  by  the  State  to  review  an 
order  of  the  Superior  Court  for  King 
County  enjoining  relators,  in  an  action 
against  them,  from  expending  or  causing 
to  be  expended  certain  public  funds  for 
the  purpose  of  defeating  the  operation  and 
effect  of  a  proposed  statute  increasing  the 
number  of  its  commissioners  and  limiting 
the  amount  of  its  bonded  indebtedness. 
Affirmed. 

The  fUcts  are  stated  in  the  opinion. 

Mr.  C.  J.  France,  for  plaintiffs: 

It  is  not  ultra  vires  for  representatives 
of  a  municipal  corporation  to  expend  pub- 
lic funds  to  present  arguments  to  a  legis- 
lative body  in  respect  to  pending  legisla- 
tion which  affects  such  corporation. 

Farrel  v.  Derby,  58  Conn.  224,  7  L.R.A. 
776,  20  Atl.  460;  State  ex  rel.  Hill  v. 
Bridges,  87  Wash.  260,  151  Pac.  490; 
Crawfordsville  v.  Braden,  130  Ind.  149,  14 
L.RJi.  268,  30  Am.  St.  Rep.  214,  28  N.  E. 
840;  Torrent  v.  Muskegon,  47  Mich.  115, 
41  Am.  Rep.  715,  10  N.  W.  132;  Stote  ex 
rel.  Ellia  v.  Tampa  Waterworks  Co.  56 
ria.  858,  19  L.R^.(N.S.)  183,  47  So.  358; 
Clark  V.  South  Bend,  85  Ind.  276,  44  Am. 
Rep.  13;  Marshall  v.  Baltimore  &,  O.  R. 
Co.  16  How.  314,  14  L.  ed..  953;  Cooley, 
Const.  Law,  6th  ed.  p.  163;  Chcsebrough 
V.  Conover,  140  N.  Y.  382,  35  N.  E.  633; 
Houlton  v.  Dunn,  60  Minn.  26,  30  L.R.A. 
737,  51  Am.  St.  Rep,  493,  61  N.  W.  698; 
Foltz  V.  Cogswell,  86  Cal.  542,  25  Pac.  60; 
Miles  V.  Thome,  38  Cal.  335,  99  Am.  Dec. 
384;  Trist  v.  Child  (Burke  v.  Child)  21 
Wall.  441,  450,  22  L.  ed.  623,  624;  Bryan 
V.  Reynolds,  5  Wis.  200,  68  Am.  Dec.  55; 
Denison  v.  Crawford  County,  48  Iowa,  211. 

Messrs.  Halverstadt  A  Clarke  and  W. 
M.  Wblsney,  for  defendants: 

Municipal  powers  depend  upon  express 
grant  or  necessary  amplication. 

Martin  v.  Whitman  County,  1  Wash.  533, 
20  Pac.  599;  State  ex  rel.  Winsor  v.  Bal- 
lard, 10  Wash.  4,  38  Pac.  761;  Tacoma  Gas 
A  £.  L.  Co.  V.  Tacoma,  14  Wash.  288,  44 
Pac.  655;  Young  v.  State,  19  Wash.  634, 
54  Pac.  36;  Smith  v.  Lamping,  27  Wash. 
624,  68  Pac.  195;  Farwell  v.  Seattle,  43 
Wash.  141,  86  Pac.  217,  10  Ann.  Cas.  130; 
SUte  ex  rel.  Hill  v.  Bridges,  87  Wash.  260, 
151  Pac.  490;  Stewe  v.  State,  2  Wash.  124, 
25  Pac.  1085;  Stete  ex  rel.  Rochford  y. 
Superior  Ct.  4  Wash.  30,  29  Pac  764; 
Presby  v.  Klickitat  County,  5  W^ash.  329, 
31  Pac.  876;  James  v.  Seattle,  22  Wash. 
654,  79  Am.  St.  Rep.  957,  62  Pac.  84; 
Mather  v.  King  County,  39  Wash.  693, 
82  Pae.  121;  State  ex  rel.  Spring  Water  Co. 
V.  Monroe,  40  Wash.  545,  82  Pac.  888; 
Linne  v.  Bredes,  43  Wash.  540,  6  L.R.A. 
(N.S.)  707,  117  Am.  St.  Rep.  1068,  86  Pac. 
858,  11  Ann.  Cas.  238. 
LJLA.1917B. 


Relators  are  without  power  to  expend 
public  funds  raised  by  taxation  for  lobby- 
ing purposes. 

James  v.  Seattle,  22  Wash.  654,  79  Am. 
St  Rep.  957,  62  Pac.  84;  Minot  v.  West 
Roxbury,  112  Mass.  1,  17  Am.  Rep.  52; 
Coolidge  V.  Brookline,  114  Mass.  592; 
Frankfort  v.  Winterport,  54  Me.  260;  West- 
brook  V.  Deering,  63  Me.  231;  Henderson 
y.  Covington,  14  Bush,  312;  New  Loudon 
V.  Brainard,  22  Conn.  553;  Grant  County 
y.  Bradford,  72  Ind.  455,  37  Am.  Rep.  174; 
Hooper  v.  Ely,  46  Mo.  505;  Stetoon  y. 
Kemptoo,  13  Mass.  272,  7  Am.  Dec.  145; 
Claflin  y.  Hopkinten,  7  Gray,  502;  Castner 
V.  Minneapolis,  92  Minn.  84,  99  N.  W.  361, 
1  Ann.  Cas.  934;  Farmer  v.  St.  Paul,  65 
Minn.  176,  33  L.ILA.  199,  67  N.  W.  990; 
Drake  v.  Phillips,  40  111.  388;  Wasaon  y. 
Wayne  County,  49  Ohio  St.  622,  17  L.R^. 
795,  32  N.  E.  472;  Livingsten  County  y. 
Weider,  64  III.  427;  Hubbard  v.  Fitzsim- 
mons,  57  Ohio  St.  436,  49  N.  E.  477; 
Jackson  County  v.  Stete,  155  Ind.  604,  58 
N.  E.  1037 ;  State  ex  rel.  Milton  v.  Dicken- 
son, 44  Fla.  623,  60  L.R.A.  639,  33  So.  514, 
1  Ann.  Cas.  122;  Institute  for  Education 
V.  Henderson,  18  Colo.  98,  18  L.R.A.  398, 
31  Pac.  714;  State  v.  Commissioners,  54 
Ohio  St.  652,  47  N.  E.  1117;  Wild^'r  v. 
Daniels,  53  Ohio  St.  658,  44  N.  £.  1150; 
Hutchinson  v.  Ozark  Land  Co.  57  Ark.  564, 
38  Am.  St.  Rep.  258,  22  S.  W.  173. 

Mounty  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  proceeding  te  review  an  order 
of  the  lower  court  granting  an  injunction 
in  the  case  of  G.  O.  Qualheim,  Plaintiff,  v. 
The  Port  of  Seattle  and  Robert  Bridges, 
C.  E.  Remsberg,  and  Carl  A.  Ewald,  as 
Port  Commissioners  of  the  Port  of  Seattle, 
Defendante. 

The  plaintiff  in  that  case  alleged  that 
the  legislature,  in  1915,  enacted  a  law 
amending  the  Port  District  Act  of  this 
state,  being  chapter  46  of  the  laws  of  that 
year.  This  amendment  increased  the  num- 
ber of  port  commissioners,  and  limited  the 
bonded  indebtedness  of  port  districte  of 
the  first  class.  It  is  alleged  that  the  port 
commissioners,  for  the  purpose  of  defeating 
that  enactment,  are  attempting  to  secure 
a  nullification  thereof  by  means  of  a  refer- 
endum, and,  for  that  purpose,  the  port  com- 
missioners have  wrongfully,  unlawfully, 
and  without  authority,  expended  large  sums 
of  the  funds  of  said  port  district  for  the 
purpose  of  advertising,  lobbying,  and  print- 
ing circulars,  which  have  been  scattered 
over  King  county  and  a  considerable  por- 
tion of  the  stete;  tliat  the  port  oommisaion- 
ers,  unless  restrained  from  so  doing,  will 
expend  other  large  sums  of  port  funds  for 
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the  purpose  of  oarrying  on  a  political  cam- 
paign against  said  chapter  46;  and  that,  by 
reason  of  said  unlawful  expenditures,  the 
rate  of  taxation  in  King  county  will  be 
increased,  and  the  taxpayers  of  King  coun- 
ty will  be  compelled  to  repay  the  money 
so  unlawfully  expended.  It  is  also  alleged 
that  the  plaintiff  is  a  resident  and  tax- 
payer of  King  county.  An  application  was 
made  to  the  court  below  for  a  restraining 
order.  After  a  hearing  upon  that  applica- 
tion, the  superior  court  of  King  county, 
on  the  18th  dav  of  October,  entered  an  order 
enjoining  the  defendant  port  of  Seattle  and 
the  port  commissioners,  their  agents  and 
servants,  from  expending,  or  causing  to  be 
expended,  any  of  the  funds  of  tlie  port  of 
Seattle  for  the  purpose  of  defeating  the 
operation  and  effect  of  chapter  46  of  the 
Laws  of  1916.  This  writ  is  to  review  that 
order. 

The  amendment  to  the  Port  District  Act, 
being  chapter  46  of  the  Laws  of  1015,  was 
made  the  subject  of  a  referendum  under  the 
Constitution.  It  is  now  designated  as  ref- 
erendum measure  No.  8,  to  be  printed  on 
the  official  ballot,  to  be  approved  or  re- 
jected at  the  general  election  on  November 
7tli  of  this  year.  By  reason  of  the  refer- 
ence-, this  chapter  has  not  yet  become  a 
law.  This  amendment  is  intended  to  in- 
crease the  board  of  port  commissioners  from 
three  to  seven  members,  and  provides  that 
tiic  total  bonded  indebtedness  of  any  port 
of  the  first  class  shall  be  limited  to  21  per 
cent  of  the  assessed  valuation  of  taxable 
property  in  said  district,  but  in  no  event 
shall  the  total  bonded  indebtedness  ever 
exceed  the  sum  of  $6,750,000. 

The  question  presented  is  whether  the 
board  of  port  commissioners  is  autliorized 
to  expend  public  funds  raised  by  taxation, 
to  defeat  proposed  legislation  affecting  that 
corporation.  It  is  contended  by  the  rela- 
tors that,  while  the  port  of  Seattle  is  a 
municipal  corporation,  it  is  also  a  business 
corporation,  and  has  the  power  to  expend 
the  money  of  the  corporation  to  the  beat 
interest  thereof.  It  is  not  contended,  as  we 
understand  the  brief  of  the  relators,  that 
there  is  any  express  provision  in  the  law 
authorising  the  port  commission  to  expend 
money  belonging  to  the  corporation  for  po- 
litical purposes,  but  it  is  argued,  in  sub- 
stance, that,  because  this  corporation  is  in 
the  nature  of  a  business  corporation,  en- 
gaged in  commercial  enterprises  in  competi- 
tion with  private  individuals  engaged  in 
similar  enterprises,  and  is  conducting  such 
business  as  an  agency  of  the  state,  it  has 
a  right  to  expend  its  moneys  in  such  way 
as  the  port  commissioners  deem  for  the  best 
interest  of  the  corporation;  that,  inasmuch 
as  the  powers  of  the  corporation  are  gen- 
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eral  in  their  character,  the  power  is  implied 
to  the  trustees  to  apply  the  money  of  the 
corporation  as,  in  their  opinion,  will  best 
promote  the  affairs  of  the  corporation. 
There  can  be  no  doubt  that  a  corporation 
exercising  powers  of  the  state  possesses 
only  those  powers  expressly  granted,  or 
such  as  are  necessarily  implied.  The  gen- 
eral rule  is  stated  by  Dillon  on  Municipal 
Corporations,  vol.  1,  at  §  89,  as  follows: 
"It  is  a  general  and  undisputed  proposi- 
tion of  law  that  a  municipal  corporation 
possesses  and  can  exercise  the  following 
powers,  and  no  others:  First,  those  granted 
in  express  words;  second,  those  necesaarily 
or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted;  third,  those  es- 
sential to  the  declared  objects  and  pur- 
poses of  the  corporation, — not  simply  con- 
venient, but  indispensable.  Any  fair,  rea- 
sonable doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied." 

In  the  case  of  Taooma  Gas  ft  E.  L.  Co. 
V.  Tacoma,  14  Wash.  288,  44  Pac.  656,  this 
court  said:  "It  is  a  well-settled  rule  of 
construction  that  a  delegation  of  powers 
will  not  be  presumed  in  favor  of  a  munici- 
pal corporation  unless  they  be  such  as  are 
necessary  to  its  corporate  existence,  but 
that  the  same  must  be  clearly  conferred  by 
express  statutory  enactment." 

And  in  Young  v.  State,  19  Wash.  834,  64 
Pac.  36,  this  court  said:  "It  is  well  settled 
that  public  officers  have,  and  can  exercise, 
only  such  power  as  is  conferred  upon  them 
by  law,  either  statutory  or  constitutional, 
and  til  at  the  government  is  not  bound  by 
the  unauthorized  acts  of  its  officers  or 
agents." 

See  also  Smith  v.  Lamping,  27  Wash.  624, 
68  Pac.  J95;  Farwell  v.  Seattle,  43  Wash. 
141,  86  Pac.  217,  10«Ann.  Cas.  130.  In 
this  latter  case,  it  is  said:  "A  municipal 
corporation  is  limited  in  Its  powers  to  those 
granted  in  express  words,  or  to  those  neces- 
sarily or  fairly  implied  in  or  incident  to 
the  powers  expressly  granted,  and  also  to 
those  essential  to  the  declared  objects  and 
purposes  of  the  corporation.  1  Dill.  Mun. 
Corp.  4th  ed.  §  89.  .  .  .  It  is  a  general 
principle  that  a  municipal  corporation  can- 
not usually  exercise  its  powers  beyond  its 
own  limits,  and  if  in  any  case  it  has  author- 
ity to  do  so,  it  must  be  derived  from  some 
statute  which  expressly  or  impliedly  per- 
mits it.  Coldwater  y.  Tucker,  36  Mich.  474, 
24  Am.  Rep.  601.  The  doctrine  of  ultra 
vires  is  applied  with  greater  strictness  to 
municipal  bodies  than  to  private  corpora- 
tions. 1  Smith,  Modern  Law  of  Mun.  Corp. 
§  661.  Upon  this  subject  the  supreme  court 
of  Minnesota  has  said:  'A  different  rule 
of  law  would  in  effect  vastly  enlarge  the 
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power  of  public  agents  to  bind  a  munici- 
pality by  contracts  not  only  unauthorized, 
but  prohibited,  by  the  law.  It  would  tend 
to  nullify  the  limitations  and  restrictions 
imposed  with  respect  to  the  powers  of  such 
sLgents,  and  to  a  dangerous  extent  expose 
the  public  to  the  very  evils  and  abuses 
whi^  such  limitations  are  designed  to  pre- 
vent.' " 

It  IB  plain  from  these  authorities  that, 
unless  the  port  of  Seattle  may  be  fairly 
implied  to  have  the  power  to  expend  money 
in  the  way  here  proposed,  it  has  no  such 
authority.  It  is  not  claimed  that  there  is 
any  express  provision  authorizing  the  port 
of  Seattle  to  expend  money  as  is  here  at- 
tempted. The  powers  of  the  corporation, 
as  defined  by  the  act  creating  it  (Laws 
1913,  chap.  62),  are  general  in  their  char- 
acter. They  are  stated  as  follows:  ".  .  . 
To  lay  out,  construct,  condemn,  purchase, 
acquire,  add  to,  maintain,  conduct,  and 
operate  any  and  all  systems  of  sea  walls, 
jetties,  wharves,  docks,  ferries,  canals, 
locks,  tidal  basins,  and  other  harbor  im- 
provements,  rail  and  water  transfer  and 
terminal  facilities  within  such  port  dis- 
trict.    .     .     ." 

The  port  commissioners  have,  no  doubt, 
implied  authority  to  spend  the  money  of 
the  port  for  any  of  these  purposes,  but 
clearly  the  purpose  for  which  this  money  is 
being  spent  is  not  and  cannot  be  reasonably 
implied  from  the  powers  named.  This  cor- 
poration, the  port  of  Seattle,  is  a  creature 
of  the  state.  It  is  in  the  nature  of  a  mu- 
nicipal corporation  engaged  in  the  business 
of  building  wharves  and  docks  and  harbor 
improvements,  and  in  operating  and  main- 
taining the  same.  Its  powers  are  given  by 
the  state.  If  the  state  desires  to  limit  those 
powers,  the  port  itself  and  its  commission- 
ers have  no  special  interest  therein.  They 
are  simply  agents  of  the  state,  and  it  seems 
absurd  to  say  that  an  agent  of  the  state 
may  be  permitted  to  expend  money  of  the 
state  for  the  purpose  of  defeating  a  pro- 
posed curtailment  of  the  powers  of  that  cor- 
poration by  the  state.  Ko  such  power  is 
expressly  granted  to  the  corporation,  and 
it  is  not  a  necessarily  or  fairly  implied 
incidental  power  to  those  expressly  granted. 
It  may  be  convenient  for  the  port  and  the 
port  commissioners  to  desire  no  change 
in  its  powers,  but  the  curtailment  of  these 
powers,  as  is  proposed,  is  clearly  not  in- 
dispensable, and  for  that  reason  alone  the 
courts  ought  not  to  construe  in  favor  of 
such  corporations  the  power  here  sought 
to  be  exercised.  In  James  y.  Seattle,  22 
Wash«  654,  79  Am.  St.  Rep.  967,  62  Pac. 
84,  this  court  held  that  the  city  of  Seattle 
had  no  power  to  pay  the  expenses  of  coun- 
cilmen  on  a  visit  to  other  cities  to  inform 
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themselves  conceming  waterworks,  street 
paving,  terminal  facilities,  street  ligliting, 
and  other  municipal  matters.  We  there 
said:  "And  we  think  the  rule  thus  an- 
nounced is  the  established  one,  and  in  con- 
sonance with  all  sound  authority.  The 
members  of  the  city  council  are  trustees. 
The  body  holds  a  trust  for  the  inhabitants 
of  the  city.  The  terms  of  the  trust  are 
fixed  by  legislation,  and  no  expenditure  of 
money  belonging  to  the  city  can  be  made 
without  express  authority,  or  implied  au- 
thority by  reason  of  a  necessary  granted 
power." 

See  also  Minot  y.  Roxbury,  112  Mass.  1, 
17  Am.  Rep.  52;  Coolldge  v.  Brookline,  114 
Mass.  592;  Frankfort  v.  Winterport,  54 
Me.  250;  Westbrook  v.  Deering,  63  ^le. 
231;  Henderson  v.  Covington,  14  Bush, 
312;  State  ex  rel.  Clausen  v.  Burr,  65  Wash. 
524,  118  Pac.  639. 

In  this  last-named  case,  it  was  said: 
"The  question  of  local  self-government  is 
one  which  has  engaged  the  attention  of  the 
courts  since  tlie  formation  of  the  Union. 
A  few  states  have  adopted  the  view  that 
the  municipalities  have  an  inherent  right 
to  local  self-government  not  dependent  upon 
legislative  authority,  and  that  this  right 
was  brought  to  this  country  from  the  rule 
adopted  in  the  Anglo-Saxon  countries  from 
which  our  laws  descended.  This  view  is 
entertained  by  the  courts  of  Indiana,  Ken- 
tucky, and  Michigan;  while  practically  all 
the  rest  of  the  jurisdictions  hold  that  mu- 
nicipal corporations  have  only  such  power 
as  is  conferred  upon  them  by  the  legisla- 
ture, and  that  the  legislature,  in  the  ab- 
sence of  constitutional  inhibition,  controls 
such  municipalities  absolutely.  This  is  the 
view  of  the  Supreme  Court  of  the  United 
States,  which,  in  Barnes  v.  District  of  Co- 
lumbia, 91  U.  S.  540,  23  L.  ed.  440,  held  in 
substance  that  a  municipal  corporation  was 
but  a  depai*tment  of  the  state,  and  that  the 
legislature  could  give  it  all  the  powers  it 
was  capable  of  receiving,  or  that  it  might 
deprive  it  of  every  power,  leaving  it  a  cor- 
poration in  name  only,  and  could  create 
and  recreate  changes  in  its  government  as 
it  chose.  In  addition  to  the  overwhelming 
weight  of  authority,  this  is  the  view  that 
has  been  taken  by  this  court.  In  Meehan 
V.  Shields,  67  Wash.  617,  107  Pac.  836,  in 
discussing  the  constitutionality  of  the  State 
Aid  Road  Law  and  in  commenting  thereon, 
it  was  said:  'Our  Constitution  is  a  limi- 
tation of  power,  and  such  rights  and  pow- 
ers of  local  government  as  are  not  con* 
f erred  upon  counties  by  the  language  of 
the  Constitution  remain  with  the  state  and 
may  be  exercised  by  the  legislature  as  the 
lawmaking  power  of  the  state.  Rules  and 
regulations    for    local    county    government 
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and  control,  except  as  otherwise  provided 
for  in  the  Constitution,  are  as  much  with- 
in the  control  of  the  state  as  those  matters 


t  ft 


which  are  more  general  and  state  wide. 

We  are  of  the  opinion,  therefore,  that 
the  port  of  Seattle  and  its  commissioners 
have  not  authority  to  expend  the  money  of 
the  corporation  in  an  endeavor  to  defeat 
any  law  which  has  been  passed  by  the  legis- 
lature and  referred  to  the  people  for  ap- 
proval or  rejection.  The  approval  or  rejec- 
tion of  the  amendment  proposed  to  the  port 
of  Seattle  is  a  matter  of  no  concern  to  the 
port  itself,  or  its  commissioners.  As  stated 
above,  this  corporation  is  a  branch  of  the 
state  government,  municipal  in  its  char- 
acter, and  its  authority  is  limited  to  the 
powers  expressly  granted  or  necessarily  in- 
ferred from  express  grants.  If  the  port 
commissioners  may  take  the  money  of  the 
port  acquired  by  taxation  upon  property 
within  the  district  or  otherwise,  for  politi- 


cal purposes,  or  purposes  other  tlian  tliosc 
i  for  which  the  port  was  organized,  then 
there  is  no  limit  upon  the  port  commis- 
sioners in  expending  the  money  of  the  port. 
Tlie  commissioners  might  determine  that 
the  best  interests  of  the  business  of  the 
port  required  that  the  individual  members 
of  the  commission  be  perpetuated  in  office, 
and  because  of  that  reason,  use  the  funds 
of  the  port  to  insure  their  own  election. 
We  are  clearly  of  the  opinion  that  when 
the  port  was  created  no  thought  was  held 
by  any  person  that  the  money  raised  by  the 
port  could  be  used  for  political  purposes, 
or  any  purpose  other  than  for  the  direct 
use  of  the  port  and  its  business. 

We  find  no  error  of  the  lower  court  in 
granting  the  injunction.  The  order  is  there- 
fore affirmed. 

Morris,  Ch.  J.,  and  Main,  Bills,  Hol- 
oomb,  Chadwlck,  and  Parker,  JJ.,  concur. 


Aimotatioii — ^Power  of  municipal  corporation  or  governmental  body  to 
use  public  funds  to  promote  the  passage^  or  to  secure  the  defeat,  of 
a  law. 


It  would  seem  clear  that  if  any  efforts 
may  properly  be  made  by  anyome  before 
the  legislature  or  its  committees  touch- 
ing matters  of  legislation,  that  no  gen- 
eral rule  is  to  be  made  for  or  against  the 
power  of  a  municipal  corporation  to 
make  such  efforts,  but  that  the  question 
of  power  depends  upon  the  particular 
cnse.  The  theory  of  some  of  the  courts 
that  a  town  has  no  interest  in  its  exist- 
ence or  size  does  not  compel  us  to  say, 
for  example,  that  a  city  is  to  remain 
silent  while  a  railroad  secures  from  the 
legislature  the  right  to  use  its  streets. 

The  courts  have  differed  materially  as 
to  whether  in  particular  cases  a  munici- 
pal corporation  or  governmental  body  has 
power  to  use  public  funds  to  promote 
the  passage  or  to  secure  the  defeat  of 
a  law. 

The  power  was  denied  in  the  follow- 
ing cases  as  not  being  for  an  authorized 
corporate  purpose: 

Thus  it  has  been  held  that  there  was 
no  power — 

— in  a  town  to  pay  the  expenses  of  a 
committee  "for  the  purpose  of  preventing 
the  annexation  of  the  town,  or  any  part 
thereof,  to  the  city  of  Boston"  Coolidge 
V.  Brookline  (1874)  114  liMS.  692  (hold- 
ing also  that  no  such  power  was  im- 
plied in  a  statute  providing  that  "  ^who- 
ever intends  to  present  a  petition  affect- 
ing the  rights  of  a  city  or  town  shall 
cause  a  copy  to  be  served  on  the  city  or 

town'  in  the  manner  provided") ; 
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— in  a  town  to  incur  expenses  in  op- 
posing before  a  legislative  committee  a 
division  of  its  territory.  Westbrook  v. 
Deering  (1874)  63  Me.  231  (stating  also 
that  the  question  decided  in  Frankfort 
V.  Winterport  (Me.)  infra,  was  that  "the 
town,  in  its  corporate  capacity,  cannot 
legally  raise  and  expend  money  for  the 
purpose  of  sending  lobby  members  to 
oppose  before  the  legislature  a  division 
of  the  town") ; 

— ^in  a  town  to  provide  for  the  expenses 
of  a  committee  dfrected  by  a  vote  of  the 
town  to  petition  the  legislature  to  annex 
the  town  to  a  city,  and  to  appear  with 
counsel  to  advocate  the  annexation. 
Minot  V.  West  Roxbury  (1873)  112  Mass. 
1,  17  Am.  Rep.  52; 

— in  a  town  to  pay  the  exi>enses  of  a 
committee  for  appearing  before  the  leg- 
islature and  procuring  the  passage  of  an 
act  authorizing  the  town  to  pay  bounties. 
Mead  v.  Acton  (1885)  139  Mass.  341,  1 
N.  £.  413,  where  the  act  procured  was 
held  unconstitutional; 

— in  a  city  to  pay  the  expenses  of 
agents  for  advocating  legislation  by  the 
state  legislature  and  by  Congress  author- 
izing the  city  to  build  a  bridge  over  the 
Ohio  river.  Henderson  v,  Covington 
(1878)  14  Bush  (Ky.)  312; 

— in  a  county  to  oppose  a  bill  requir- 
ing the  county  to  pay  a  large  sum  to 
another  county.  Colusa  County  t. 
Welch  (OaL)  infra. 
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See  also  State  ex  rbl.  Seattle  v.  Su- 
perior Ct.  ante,  354. 

Where  a  town  sent  twenty  delegates 
to  the  legislature  to  oppose  the  division 
of  the  town,  and  paid  for  their  services, 
part  before  and  part  after  the  separa- 
tion, it  was  held  it  could  not  recover 
any  of  the  payment  from  the  part  of  the 
town  separated  from  it,  nor  could  the 
part  separated  into  a  new  town  recover 
from  the  old  town  for  any  part  of  such 
pa>inent  made  before  the  separation. 
Frankfort  v.  Winterport  (1866)  54  Me. 
250.  supra  (where  the  opinion  is  of  great 
obscurity). 

In  Henderson  v.  Covington  (Ky.) 
supra,  the  court  said:  "The  construction 
of  a  bridge  across  the  Ohio  river,  to  con- 
nect the  city  of  Covington  with  the 
neighboring  city  of  Cincinnati,  in  the 
state  of  Ohio,  was  not,  under  the  charter 
as  it  then  existed,  a  part  of  the  duty  of 
the  city  council  of  Covington,  nor  was 
the  legislation  'sought  by  the  council 
necessary  to  enable  it  to  perform  its 
corporate  duties  or  to  accomplish  the 
purposes  for  which  the  corporation  was 
created.  True,  such  an  enterprise  might 
be  of  very  great  advantage  to  the  city 
by  inviting  population,  enhancing  the 
value  of  real  estate,  and  in  many  other 
ways." 

In  some  cases  the  decision  has  turned 
in  whole  or  in  part  on  the  question  of 
public  policy. 

In  Colusa  County  v.  Welch  (1898)  122 
Cal.  428,  55  Pac.  243,  supra,  it  was  held 
that  an  attorney  could  not  recover  of  a 
county  for  services  in  securing  the  de^ 
feat  of  a  bill  whereby  the  county  would 
have  had  to  pay  a  large  sum  to  another 
county,  on  two  grounds:  (1)  that  the  con- 
tract involved  personal  solicitations  and 
private  interviews  with  members  of  the 
legislature,  and  hence  was  void  as 
against  public  policy;  and  (2)  because 
the  board  of  supervisors  had  no  power 
or  duty  to  act  in  the  matter.  The  court 
does  not  seem  to  hold  that  the  case  was 
within  the  constitutional  provision  that 
"^ny  person  who  seeks  to  influence  the 
vote  of  a  member  of  the  legislature  by 
bribery,  promise  of  reward,  intimidation, 
or  other  dishonest  means,  shall  be  guilty 
of  lobbying,  which  is  hereby  declared  a 
felony." 

In'^Buchanan  v.  Farmer  (1916)  122 
Ark.  562,  184  S.  W.  33,  it  was  held  that 
an  attorney  may  not  recover  from  a  coun- 
ty his  expenses  in  "lobbying"  a  bill 
through  the  legislature,  as  such  action 
contravened  public  policy. 

In  Richardson  v.  Scott^s  Bluff  County 
(1899)  59  Neb.  400,  48  L.R.A.  294,  80 
1-.R,A.1917B. 


Am.  St.  Rep,  682,  81  N.  W.  309,  it  was 
held  that  an  attorney  could  not  recover 
against  a  county  for  procuring  the  pas- 
sage of  a  bill  reimbursing  the  county 
for  the  expenses  of  a  criminal  trial,  un- 
der a  contract  by  which  the  pay  was 
contingent  upon  success,  as  such  contract 
was  illegal  and  void.  In  Stroemer  v. 
Van  Orsdel  (1905)  74  Neb.  132,  4  L.R.A. 
(N.S.)  212, 121  Am.  St.  Rep.  713, 103  N. 
W.  1053, 107  N.  W.  125,  where  no  munici- 
pality was  involved,  the  court  modified 
the  rule  expressed  in  the  Richardson 
Case. 

Other  cases  take  broader  views  of  mu- 
nicipal powers. 

Thus  it  has  been  held  in  Connecticut 
that  the  selectmen  of  a  town  may  em- 
ploy counsel  to  oppose  before  the  general 
assembly  a  proposed  division  of  the 
town.  Farrel  v.  Derby  (1889)  58  Oonn. 
234,  7  L.R.A.  776,  20  Atl.  460. 

In  Meehan  v.  Parsons  (1916)  271  lU. 
546,  111  N.  E.  529,  reversing  (1915) 
194  111.  App.  131,  it  was  held  that  a  city 
might  properly  pay  its  mayor  his  ex- 
penses in  going  to  Washington  and  in- 
terviewing Senators  and  Congressmen  in 
the  endeavor  to  induce  them  to  vote  an 
appropriation  for  strengthening  and  re- 
pairing levees  and  embankments  in  and 
about  the  city.  The  court  said:  ''The 
courts  have  not  gone  so  far  as  to  hold 
that  in  no  event  and  under  no  circum- 
stances is  it  proper  to  interview  and 
importune  members  of  a  l^slative  body 
to  enact  certain  legislation  in  which  the 
party  importuning  them  may  be  interest- 
ed. The  interests  of  the  city  of  Cairo 
would  undoubtedly  be  affected  by  what- 
ever action  Congress  should  choose  to 
take  in  reference  to  the  appropriation 
for  the  building  of  its  levees.  Should 
Congress  refuse  to  appropriate  any  sum 
whatever,  the  whole  burden  of  building 
and  maintaining  its  levees  would  rest 
upon  the  city.  That  burden  would  be 
lightened  by  whatever  appropriation 
Congress  should  see  fit  to  mak^.  The 
city,  therefore,  had  the  undoubted  right 
to  authorize  its  chief  executive  to  appear 
before  the  various  congressional  commit- 
tees and  interview  the  members  of  Con- 
gress to  urge  upon  them  the  claims  of 
the  city,  and  to  advance  any  legitimate 
argument  in  favor  of  the  paseage  of  an 
appropriation  bill  for  the  relief  of  the 
city  in  this  respect.  Having  the  un-. 
doubted  right  to  intercede  with  the  mem- 
bers of  Congress,  and  to  appear  before 
its  committees  through  its  authorized 
agent,  it  must  follow  that  the  city  un- 
doubtedly would  have  the  right  to  pay 
the  necessary  and  legitimate  expenses  of 
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its  agent  in  presenting  its  claims  to  the 
members  of  Congress.^' 

Where  Congress  had  recognized  the 
fact  that  a  county  was  entitled  to  swamp 
lands  within  its  borders,  and  further  leg- 
islation by  Congress  became  necessary 
to  complete  the  matter,  it  was  held  com- 
petent for  the  county  to  employ  an  agent 
to  bring  the  matter  to  the  attention  of 
Congress  and  obtain  further  legislation 
by  proper  means.  Denison  v.  Crawford 
County  (1878)  48  Iowa,  211,  where  the 
court  said:  "It  was  perfectly  competent 
for  the  county  to  employ  agents  or  at- 
torneys for  this  purpose,  and  an  agree- 
ment to  pay  them  therefor  is  valid.  Such 
agents  may  lawfully  draft  'the  petition 
to  set  forth  the  claim,  attend  to  taking 
of  testimony,  collecting  facts,  preparing 
arguments,  and  submitting  them  orally 
or  in  writing  to  a  committee  or  other 
proper  authority,  and  other  services  of 
like  character.  All  these  things  are  in- 
tended to  reach  only  the  reason  of  those 
sought  to  be  influenced.'  Swayne,  J.,  in 
Trist  V.  Child  (Burke  v.  Child)  21  Wall. 
V.  S.  441,  22  L.  ed.  623." 

In  the  briefly  reported  case  of  Arthur 
V.  Dayton  (1883)  4  Ky.  L.  Rep.  831,  it 
was  held  that  a  city  has  the  right  to 
employ,  if  necessary,  a  competent  person 
to  prepare  an  amendment  to  its  charter, 
and  to  employ,  if  need  be,  such  a  person 
to  attend  before  the  proper  committee 
of  the  legislature  to  show  cause  why  the 
additional  powers  should  be  granted. 

Where  a  town  appointed  a  committee 
to  apply  to  the  legislature  to  get  the 
court  of  common  pleas  to  hold  one  term 
of  that  court  in  each  year  in  the  town, 
it  was  held  that  the  town  should  pay 
for  the  expenses  and  services  of  the  com- 
mittee Bachelder  v.  Epping  (1854)  28 
N.  H.  354,  where  the  court  said:  "A 
town  is  certainly  as  well  able  to  pay  its 
servants  as  an  individual  is;  and  if  an 
individual,  for  the  purpose  of  advancing 
his  own  interests,  should  employ  a  per- 
son to  apply  to  the  l^slature  to  get  the 


court  to  be  held  in  the  town  where  he 
resided,  and  the  agent  should  devote  his 
time  and  money  for  that  purpose,  the 
principal  would  be  bound  to  compensate 
him."  . 

Under  statute. 

A  town  may  employ  and  pay  counsel 
for  opposing  the  division  of  the  town, 
and  for  representing  the  town  generally 
in  reference  to  such  division,  before  a 
committee  of  the  legislature,  under  a 
statute  providing  that  a  town  "interested 
in  a  petition  to  the  legislature  may 
.  .  .  authorise  the  employment  of 
counsel  to  represent  such  town  at  any 
hearing  before  any  committee  of  the  leg- 
islature upon  such  petition:  "Provided, 
however,  that  no  expense  shall  be  hereby 
authorized  excepting  such  as  would  be 
incurred  in  presenting  a  case  before  the 
judicial  courts."  Connolly  v.  Beverly 
(1890)  151  Mass.  437,  24  N.  E.  404. 

The  following  cases  are  of  interest  as 
closely  allied  to  the  subject. 

A  town  has  no  authority  to  pay  ex- 
penses incurred  before  it  was  incorpo- 
rated not  provided  for  by  its  charter,  in- 
cluding lobbying  and  other  expenses  of 
obtaining  its  charter.  Frost  v.  Belmont 
(1863)  6  Allen  (Mass.)  152. 

The  legislature  may  authorize  the  em- 
ployment of  an  agent  to  prosecute  claims 
on  behalf  of  the  state  which  require  the 
procurement  of  legislation,  for  a  fee  con- 
tingent on  his  success.     Davis  v.  Com. 

(1895)  164  Mass.  241,  30  L.R.A.  743,  41 
N.  E.  292. 

A  borough  may  not  pay  expenses  of 
resisting  the  annulment  of  its  charter 
in  the  court  of  quarter  sessions.  Web- 
ster V.  Hopewell  (1902)  19  Pa.  Super.  Ct. 
549. 

A  city  has  not  the  power  to  pay  print- 
ing expenses  of  those  campaigning  to 
make  the  city  a  state  cubital,  as  this  is 
foreign  to  the  purposes  and  objects  of 
the    corporation.      Shannon    v.    Huron 

(1896)  9  8.  D.  356,  69  N.  W.  598. 

JB.  B.  B. 


oktjAhoma  supreme  court. 

LE  ROY  E.  WAUQH,  Plff.  in  Err., 

V. 

W.  J.  DIBBENS  et  al. 

(—  Okla.  — ,  160  Pac.  689.) 

Courts  —  oountjF  —  power  to  commit  for 
csontempt. 

1.  A   judge   of   the   county   court,   while 

Headnotes  by  Rittenhouse,  C. 
L..R.A.1917B. 


taking  depositions,   has   power   to   oominit 
a  witness  for  contempt  for  refusing  to  an- 
swer a  material  question. 
For  other  caaee,  see  Oontempt,  III,   b,  im 
Dig.  1-52  N,  S. 

Judge  —  personal  liability. 

2.  An  action  will  not  lie  against  a  judi* 
cial  officer  for  a  judicial  act,  where  there 

Xote.  —  Tlie  liability  of  a  judicial  officer 
to  civil  action  for  acts  of  a  judicial  nature 
is  discuHsed  in  the  note  to  Broom  v.  Doug- 
lass,   44   L.R.A.(X.S.)    164;    and   see   also 
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IS  jurisdiction  of  the  person  and  the  sub- 
ject matter,  although  it  be  allied  and 
proved  that  such  act  was  done  maliciously, 
or  even  corruptly. 

For  other  cwet,  9ee  Judges,  VL  tf>  Dig, 
i-52  N.  8. 

Same  —  inferior  court. 

3.  The  same  protection  extends  to  judges 
of  courts  of  inferior  and  limited  as  to  those 
of  general  jurisdiction;  the  law  exempts  all 
judicial  officers  alike. 

For  other  cases,  see  Judges,  VI.  in  Dig. 
1^2  N.  8. 

Attorney  and  client  —  liability  of  at- 
torney. 

4.  Attorneys  at  law,  in  the  exercise  of 
their  proper  functions  as  such,  are  not  lia- 
ble for  their  acts,  if  such  acts  are  in  good 
faith  and  pertinent  to  the  matter  in  ques- 
tion. 

For  other  cases,  see  Attorneys,  It,  a,  in 
Dig,  1-52  A'.  S. 

(July  11,  1916.) 

ERROR  to  the  District  Court  for  Logan 
County  to  review  a  judgment  ia  defend- 
ants'  favor  in  an  action  brought  to  recover 
damages  for  alleged  wilful  and  malicious 
false  imprisonment.    Affirmed. 

The  facts  are  stated  in  the  Conmdssion- 
er's  opinion. 

Messrs.  Joseph  Wiaby  and  Hfilton 
Brown  for  plaintiff  in  error. 

Messrs.  Dale  &  Blerer  and  O.  O.  Sniltlit 
for  defendants  in  error: 

An  action  will  not  lie  against  a  judicial 
officer  for  false  imprisonment,  where  such 
oflicer  acts  within  the  apparent  scope  of  his 
judicial  authority,  no  matter  what  the  al- 
legations of  the  petition  may  be. 

Comstock  V.  Eagleton,  11  Okla.  487,  69 
Pac.  955;  Bradl^  v.  Fisher,  13  Wall.  836, 
20  L.  ed.  646;  Flint  v.  Lonsdale,  41  CHda. 
448.  139  Pac.  268 ;  Cooke  v.  Bangs,  31  Fed. 
640. 

The  same  exemption  applies  to  an  attor- 
ney which  applies  to  a  court. 

Campbell  v.  Brown,  2  Woods,  849,  Fed. 
Oas.  No.  2,356;  Carpenter  v.  Ashley,  148 
Cal.  422,  83  Pac.  444,  7  Ann.  Cas.  601; 
Lawson  v.  Hicks,  38  Ala.  279,  81  Am.  Dec. 
49:  HoUis  v.  Meux,  69  Cal.  628,  68  Am. 
Rep.  574,  11  Pac.  248;  Lester  v.  Thurmond, 
51  Ga.  118;  Conley  v.  Key,  98  Ga.  116, 
25  S.  E.  914:  Atlanta  News  Pub.  Co.  v. 
Medlock,  123  Ga.  719,  3  L.R.A.(N.S.)  1139, 
51  S.  E.  766;  Morgan  v.  Booth,  IS  Bush, 
481 ;  Stewart  v.  Hall,  83  Ky.  376 ;  Maulsby 
V.    Reifsnider,    69   Md.    364,    14   Atl.    505; 

later  eases  Gordon  v.  District  Ct.  44  L.Rjk. 
(X.S.)  1078,  and  Rammage  v.  Kendall, 
L.R.A.1916C,  1295. 

The  liability  of  a  judicial  officer  for  libel 
or  slander  is  considered  in  the  note  to 
Houghton  V.  Humphries,  L.R.A.1915E,  1051. 
L.R.A.1917B. 


Hoar  V.  Wood,  3  Mot.  193;  Rice  v.  Coolidge, 
121  Mass.  393,  23  Am.  Rep.  279;  McLaugh- 
lin V.  Cowley,  127  Mass.  316,  affirmed  in 
181  Mass.  70;  Hartung  v.  Shaw,  130  Mich. 
177,  89  N.  W.  701;  Gilbert  v.  People,  1 
Denio,  41;  Ring  v.  Wheeler,  7  Cow.  726; 
Hastings  v.  Lnsk,  22  Wend.  410,  34  Am. 
Dec.  330;  Dada  v.  Piper,  41  Hun,  256,  2 
N.  Y.  S.  R.  152;  Marsh  v.  Ellsworth,  60 
N.  Y.  309;  Sickles  v.  Kling,  60  App.  Div. 
615,  69  N.  Y.  Supp.  944;  Youmans  v.  Smith, 
163  N.  Y.  214,  47  N.  E.  266;  Shelf er  v. 
Gooding,  2  Jones,  L.  176;  Com.  v.  Culver, 
1  Clark  (Pa.)  361;  Vausse  v.  Lee,  1  Hill, 
L.  197,  26  Am.  Dec.  168;  Davis  v.  McNees, 
8  Humph.  40;  Mower  v.  Watson,  11  Vt. 
536,  34  Am.  Dec.  704;  Jennings  v.  Paine,  4 
Wis.  368;  Com.  v.  Gotshalk,  13  Phila.  675; 
McDavitt  V.  Boyer,  169  111.  475,  48  N.  B. 
317;   Bnrdette  v.  Argile,  94  111.  App.  171. 

Rlttenhonse,  C,  filed  the  following  opin- 
ion: 

Le  Roy  B.  Waugh  brought  an  action 
against  the  Guthrie  Cas,  Light,  Fuel,  k  Im- 
provement Company  for  injuries  alleged  to 
have  been  received  on  account  of  an  explo- 
sion. After  the  petition  was  filed,  the  de- 
fendant served  notice  to  take  depositions 
before  Honorable  J.  C.  Strang,  judge  of  the 
county  court  of  Logan  county,  at  which 
hearing  the  plaintiff,  Le  Roy  E.  Waugh,  was 
sworn  as  a  witness  and  testified  to  certain 
matter.  When  asked  as  to  the  name  of  the 
physician,  living  in  Missouri,  who  attended 
him  during  his  injuries,  he  refused  to  tes- 
tify, whereupon  Frank  Dale,  attorney  for 
the  company,  requested  and  procured  an 
order,  punishing  him  for  contempt.  The 
defendant  was  subsequently  discharged  by 
this  cotu*t  in  Ex  parte  Waugh,  40  Okla. 
188,  137  Pac.  105,  wherein  it  was  held  that 
in  cases  of  contempt,  where  a  mandatory 
statute  (§  5061,  Rev.  Laws  1910)  requires 
that  the  questions  propounded  be  set  out  in 
the  order  of  commitment,  and  such  is  not 
done,  the  commitment  is  void,  and  the  pris- 
oner should  be  discharged.  On  July  11, 
1914,  this  action  was  brought  against  J.  C. 
Strang,  who  was  the  judge  of  the  county 
court  of  Logan  county  and  issued  the  com- 
mitment, Frank  Dale,  who  was  the  attorney 
for  the  company,  for  whom  the  depositions 
were  taken  for  use  in  the  case  of  Le  Roy 
E.  Waugh  V.  Guthrie  Gas,  Light,  Fuel  & 
Improvement  Company,  and  W.  J.  Dibbens, 
who  was  general  manager  of  said  company, 
asking  judgment  in  the  sum  of  $16,347,  for 
an  alleged  false  imprisonment,  occasioned 
by  his  refusal  to  testify  in  the  original 
action. 

It  is  alleged  that  Frank  Dale  and  W.  J. 
Dibbens  were  present  at  the  time  the  com- 
mitment was  issued,  advising,  urging,  so- 
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licit iiig,  counseling,  and  procuring  the  court 
to  cause  the  unlawful  imprisonment,  and 
tiiat  such  wrongful  acts  were  done  wilfully, 
knowingly,  maliciously,  wantonly,  and  op- 
pressively on  the  part  of  said  defendants. 
At  the  close  of  the  evidence  the  court  sus- 
tained the  demurrer  of  J.  C.  Strang  on  the 
ground  that  he  was  acting  in  a  judicial  ca- 
pacity at  the  time  the  commitment  was  is- 
sued, and  within  the  jurisdiction  conferred 
upon  him  by  law.  The  court  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  re- 
maining defendants,  on  the  ground  that  the 
proof  failed  to  estaUish  a  cause  of  action 
against  them.  The  evidence  offered  by  the 
plaintiff  in  the  instant  case,  which  would, 
in  the  least,  connect  W.  J.  Dibbens  with 
this  controversy,  was  that  he  was  the  man- 
ager of  the  Guthrie  Gas,  Light,  Fuel  &  Im- 
provement Company,  that  he  was  in  the 
court  room  at  the  time  the  commitment  was 
issued,  and  that  prior  to  the  taking  of  the 
depositions  he  had  sworn  to  an  affidavit 
stating  that  the  depositions  were  being 
taken  in  good  faith.  This  evidence  was 
insuffici^t  to  constitute  a  cause  of  action 
for  false  imprisonment,  and  the  court  prop- 
erly instructed  the  jury. 

Tlie  argument  contained  in  the  brief  of 
plaintiff  in  error  does  not  refer  to  any  par- 
ticular assignment  of  error,  but  we  gather 
from  such  brief  that  there  are  three  ques- 
tions for  our  determination:  (1)  In  taking 
depositions  under  authority  of  §  5075,  Rev. 
Laws  1910,  does  the  judge  of  the  coimty 
court  take  the  depositions  as  a  judicial  of- 
ficer with  power  to  commit  for  contempt,  or 
merely  as  a  ministerial  act?  (2)  Will  an 
action  lie  against  a  judicial  officer  for  false 
imprisonment  where  such  officer  acts  with- 
in the  scope  of  his  judicial  authority,  even 
though  it  is  alleged  that  such  imprisonment 
was  done  wilfully,  knowingly,  maliciously, 
wantonly,  and  oppressively?  (3)  Is  an  at- 
torney at  law,  while  acting  in  good  faith, 
liable  for  damages  for  false  imprisonment 
upon  a  showing  that,  while  conducting  a 
judicial  hearing,  he  requested  the  court  to 
punish  a  witness  for  contempt  of  court  in 
refusing  to  answer  a  question  which  was 
material  and  pertinent  to  the  issues  in- 
volved in  the  suit? 

We  are  asked  to  hold  that  the  order  com- 
mitting the  witness  for  contempt  was  with- 
out authority  of  law.  Section  6075,  Rev. 
Laws  1910,  confers  upon  judges  of  courts 
of  record  authority  to  take  depositions. 
Section  5057,  Rev.  Laws  1910,  gives  sucli 
officer  power  to  punish  a  witness  for  con- 
tempt in  refusing  to  answer  as  a  witness, 
or  to  subscribe  a  deposition,  when  lawfully 
ordered.  These  identical  sections  were 
under  consideration  in  1808  in  the  case  of 
Ex  parte  Abbott,  7  Okla.  78,  54  Pac.  310, 
L.R.A,1917B. 


wherein  it  was  held  that  a  judge  of  the  pro- 
bate court  had  power  to  punish  for  con- 
tempt a  witness  who  refused  to  be  sworn 
or  to  give  his  depositions.  It  is  insisted 
that  under  §  1,  art.  7,  of  the  Constitution, 
the  judicial  power  of  the  state  is  vested  in 
the  senate,  sitting  as  a  court  of  'impeach- 
ment, a  supreme  court,  district  courts, 
county  courts,  courts  of  justices  of  the 
peace,  municipal  courts,  and  such  other 
courts,  commissions,  or  boards  inferior  to 
the  supreme  court  as  may  be  established 
by  law,  and  therefore  the  judges  of  courts 
of  record  have  no  judicial  poAvers,  otlier 
than  those  mentioned  in  subsequent  sections 
of  the  Constitution.  In  this  argument  we 
cannot  agree.  The  wording  of  the  Consti- 
tution is  practically  the  same  as  §  9  of  the 
Organic  Act,  which  was  construed  in  the 
Abbott  Case.  That  section  provided  that 
the  judicial  power  of  the  territory  was  vest- 
ed in  a  supreme  court,  district  courts,  pro- 
bate courts,  and  justices  of  the  peace,  and 
in  construing  tliat  section  this  court  held 
that  such  courts  and  the  judges  thereof 
were  by  the  Organic  Act  vested  with  ju- 
dicial power,  and  it  was  further  held  that 
where,  by  constitutional  provisions,  judicial 
power  is  vested  in  certain  courts,  the  judges 
thereof  may,  by  legislative  enactment,  be 
authorized  to  perfoi*m  acts  that  are  in  their 
nature  judicial. 

The  evidence  offered  by  the  plaintiff  dis- 
closed that  the  officer  taking  the  deposi- 
tion had  jurisdiction  of  the  person  and  the 
subject  matter,  and,  where  this  condition 
exists,  a  judicial  officer  is  not  liable  in  a 
civil  action  for  false  imprisonment  for  an 
erroneous  exercise  of  judicial  power.  Corn- 
stock  V.  Eagleton,  11  Okla.  487,  69  Pac. 
955;  Flint  v.  Ixmsdale,  41  Okla.  448,  139 
Pae.  268.  But  it  is  contended  that  there 
was  not  only  proof  of  an  act  in  excess  of 
jurisdiction,  but  proof  that  such  act  was 
done  wilfully,  knowingly,  maliciously,  wan- 
tonly, and  oppressively.  From  the  evidenoe 
we  are  not  willing  to  say  that  such  proof 
was  made.  If  it  be  conceded,  however,  that 
the  proof  is  sufficient  to  sustain  the  conten- 
tion, the  position  is  not  well  taken;  an  ac- 
tion will  not  lie  against  a  judicial  officer 
for  a  judicial  act  when  there  is  jurisdiction 
of  the  persons  and  the  subject  matter, 
though  it  be  alleged  and  proved  that  such 
act  was  done  maliciously,  or  even  corruptly. 
In  Bradley  v.  Fisher,  13  Wall.  335,  20  L. 
ed.  646,  in  discussing  the  question,  Mr. 
Justice  Field  said:  'If  civil  actions  could 
be  maintained  in  such  cases  against  the 
judge,  because  the  losing  party  should  see 
fit  to  allege  in  his  conipjaint  that  the  acts 
of  the  judge  were  done  with  partiality  or 
maliciously  or  conniptly,  the  protection  es- 
sential  to  judicial    independence   would   be 
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entirely  swept  awaj.  Few  persons  su& 
ciently  irritated  to  institute  an  action 
against  a  judge  for  his  judicial  acts  Avould 
hesitate  to  ascribe  any  character  to  the  acts 
which  would  be  essential  to  the  maintenance 
of  the  action. 

And,  again,  in  the  same  opinion,  it  is 
said:  'The  exemption  of  judges  of  the  su- 
perior courts  of  record  from  liability  to 
civil  suit  for  their  judicial  acts,  existing 
when  there  is  jurisdiction  of  the  subject 
matter,  though  irregularity  and  error  at- 
tend the  exercise  of  the  jurisdiction,  the 
exemption  cannot  be  affected  by  any  con- 
sideration of  the  motives  with  which  the 
acts  are  done.  The  allegation  of  malicious 
or  corrupt  motives  could  always  be  made; 
and,  if  the  motives  could  be  inquired  into, 
judges  would  be  subjected  to  the  same  vex- 
atious litigation  upon  such  allegations, 
whether  the  motives  had  or  had  not  any 
real  existence.  Against  the  consequences 
of  their  erroneous  or  irregular  action,  from 
whatever  motives  proceeding,  the  law  has 
provided  for  private  parties  numerous  reme- 
dies, and  to  those  remedies  they  must,  in 
such  cases,  resort.  But  for  malice  or  cor- 
ruption in  their  action  whilst  exercising 
their  judicial  functions  within  the  general 
scope  of  their  jurisdiction,  the  judges  of 
these  courts  can  only  be  reached  by  pu1;»lic 
prosecution  in  the  form  of  impeachment,  or 
in  such  other  form  as  may  be  specially  pre- 
scribed.'' 

See  also  Coleman  v.  Boberts,  113  Ala. 
323,  36  L.R.A.  84,  59  Am.  St.  Rep.  Ill,  21 
So.  449;  Irion  v.  Lewis,  66  Ala.  190;  T^cey 
V.  Hendricks,  164  Ala.  280,  137  Am.  St  Rep. 
45,  51  So.  157 ;  Broom  v.  Douglass,  175  Ala. 
268,  44  L.R.A.(N.S.)  164,  57  So.  860,  Ann. 
Cas.  1914C,  1155;  Cooke  v.  Bangs  (C.  C.) 
31  Fed.  640;  Busteed  v.  Parsons,  54  Ala. 
393,  25  Am.  Rep.  688;  Lange  v.  Benedict, 
73  N.  Y.  12,  29  Am.  Rep.  80.  From  these 
cases  and  those  collated  in  the  notes  there- 
to, it  is  obvious  that  upon  existence  or 
nonexistence  of  jurisdiction,  and  not  upon 
malice  or  corruption,  rests  the  question  of 
immunity  from  liability  from  acts  done  in 
a  judicial  capacity;  where  there  is  jurisdic- 
tion of  the  person  and  of  the  subject  matter, 
no  civil  liability  can  attach.  In  the  ease 
of  Flint  V.  Lonsdale,  supra,  it  was  said: 
"A  judicial  officer  will  not  be  held  liable 
in  a  civil  action  for  the  false  imprisonment 
for  an  erroneous  exercise  of  judicial  power, 
nor  for  acting  in  excess  of  his  jurisdiction, 
where  he  has  jurisdiction  over  the  person 
and  subject  matter,  where  he  has  not  acted 
maliciously  and  corruptly."  . 

And  in  so  far  as  the  expression,  ''where 
he  has  not  acted  maliciously  and  corruptly,'* 
is  in  conflict  with  this  opinion,  it  is  disap- 
proved, as  this  question  could  only  be  pre- 
LJI.A.1917B. 


sented  where  there  is  an  entire  want  of  ju- 
risdiction and  the  good  faith  of  the  officer 
came  into  question.  The  Supreme  Court  of 
the  United  States  in  the  case  of  Randall  v. 
Brigham,  7  Wall.  523,  19  L.  ed.  285,  used  a 
similar  expression,  which  was  disapproved 
in  Bradley  v.  Fisher,  supra,  wherein  the 
court  said  that  the  qualifying  words  used 
were  not  necessary  to  a  correct  statement 
of  the  law,  and  that  judges  of  courts  arc 
not  liable  in  civil  actions  for  their  judicial 
acts,  even  when  such  acts  are  alleged  to 
have  been  done  maliciously  and  corruptly. 

The  plaintiff  advances  the  argument  that 
while  the  foregoing  rule  may  apply  to 
judges  of  the  courts  of  general  jurisdiction, 
it  does  not  apply  to  those  of  inferior  and 
limited  jurisdiction.  In  tliis  we  cannot 
concur.  The  same  protection  extends  to 
judges  of  courts  inferior  and  limited  as  to 
those  of  general  jurisdiction;  the  law 
exempts  all  judicial  officers  alike.  In  Rob- 
ertson V.  Hale,  68  N.  H.  538,  44  Atl.  695, 
it  is  said :  "It  is  a  general  rule  that  courts 
and  judges  are  not  liable  in  civil  actions  for 
their  judicial  acts  within  the  scope  of  their 
jurisdiction,  and  this  protection  extends  to 
magistrates  exercising  an  inferior  and  lim- 
ited jurisdiction,  as  justices  of  the  peace. 
For  the  purpose  of  securing  a  fearless  and 
impartial  administration  of  justice,  the  law 
exempts  all  judicial  officers,  from  the  high- 
est to  the  lowest,  from  civil  liability  in  the 
performance  of  their  judicial  duties  within 
their  jurisdiction;  and,  to  guard  against 
an  oppressive  abuse  of  legal  authority, 
makes  them  liable  to  impeachment  or  in- 
dictment for  official  misconduct." 

See  also  Coleman  v.  Roberts,  113  Ala. 
323,  36  L.R.A.  84,  59  Am.  St.  Rep.  Ill,  21 
So.  449;  Karly  v.  Fitzpatrick,  161  Ala. 
171,  135  Am.  St.  Rep.  123,  49  So.  686;  Lund 
V.  Hennessey,  67  111.  App.  233;  Broom  v. 
Douglass,  175  Ala.  268,  44  L.R.A.(N.S.) 
164,  57  So.  860,  Ann.  Cas.  1914C,  1155; 
Flint  V.  Lonsdale,  supra;  Johnston  v.  Moor- 
man, 80  Va.  131;  Comstock  v.  Eagleton,  su* 
pra.  ' 

We  now  come  to  the  question  of  the  lia-' 
bility  of  an  attorney  for  an  alleged  false 
imprisonment.  The  facts  as  developed  at 
the  trial  show  that  an  action  for  damages 
caused  by  an  explosion  was  pending  against 
the  Quthrie  Gas,  Light,  Fuel  &  Improve- 
ment Company;  that  Frank  Dale,  the  attor- 
ney representing  such  company,  was  at-. 
tempting  to  take  tlie  deposition  of  the  plain- 
tiff in  that  case,  for  use  in  the  subsequent 
trial,  which  resulted  in  a  judgment  against 
his  client.  That  he  had  the  right  to  take 
the  plaintiff's  deposition  cannot  be  contro- 
verted. §  5048.  Rev.  Laws  1910,  construed 
in  Ex  parte  Abbott,  supra,  is  ample  author- 
ity for  such  proceeding.    It  became  material 
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in  the  trial  of  the  damage  miit  to  ascertain 
the  facts  connected  with  the  plaintiff's 
injuries,  and  the  company  through  its  at- 
torney was  attempting  to  elecit  from  the 
witness  the  name  of  the  physician  who 
attended  him  during  his  confinement  result- 
ing from  such  injuries.  This  the  witness  re- 
fused to  answer;  whereupon  the  attorney 
requested  that  he  be  punished  for  contempt. 
There  was  no  evidence  of  bad  faith  or  ma- 
licious motive.  Anderson  v.  Canaday,  37 
Okla.  171,  L.R.A.1916A,  1186,  131  Pac.  697,. 
Ann.  Cas.  1915B,  714.  He  was- merely  rep- 
resenting his  client  in  his  capacity  as  an 
attorney  at  law,  requesting  an  order  which 
he  was  entitled  to  have,  but  which  was  held 
to  be  void  because  the  order  of  commitment 
failed  to  show  the  question  propounded  to 
the  witness,  and  that  such  question  was 
pertinent  and  material  to  the  issue  in  the 
action  for  damages.  Upon  a  thorough  ex- 
amination of  the  authorities,  we  are  con- 
vinced that  the  general  rule  is  that  attor- 
neys at  law,  in  the  exercise  of  their  proper 
functions  as  such,  are  not  liable  for  their 
acts,  if  such  acts  are  made  in  good  faith 
and  pertinent  to  the  matter  in  question; 
and  when  in  the  course  of  a  judicial  pro- 
ceeding a  witness  refuses  to  answer  a  ques- 
tion which  is  pertinent  and  material  to  the 
issue  involved,  and  the  attorney  requests 
tliat  such  witnesc  be  punished  for  contempt, 
the  attorney  is  not  liable  in  damages  for 
fal«e  imprisonment.  In  the  case  of  Camp- 
bell V.  Brown,  2  Woods.  349,  Fed.  Cas.  No. 
2,355,  it  is  said:  ''It  is  a  general  rule 
tliat  attorneys  at  law,  in  the  exercise  of 
their  proper  functions  as  such,  are  not 
liable  for  their  acts  when  performed  in 
good  faith  and  for  the  honest  purpose  of 
protecting  the  interests  of  their  clients. 
Tlie  public   interest  demands  this.     If  at- 


torneys cannot  act  and  advise  freely  and 
without  constant  fear  of  being  harassed  by 
suits  and  actions  at  law,  parties  could  not 
obtain  their  legal  rights.  If  not  free  to 
advise  and  defend  those  who  seek  their  aid, 
the  laws  are  made  in  vain.  Injustice  and 
oppression  would  rule  high-handed  in  the 
land.  The  untrammeled  freedom  and  zeal, 
no  less  than  the  learning  and  ability  of  the 
members  of  the  legal  profession,  are  neces- 
sary to  make  them  what  they  really  are, — 
the  great  bodyguard  of  men's  rights  in  so- 
ciety. It  is  as  necessary  to  the  public 
zeal  that  they  should  be  privileged  from 
molestation  by  actions  and  suits  in  the  cou- 
rageous performance  of  their  duty,  as  it  is 
that  the  representatives  of  the  people  in  the 
legislature  or  the  judges  of  the  court  should 
be  thus  privileged.  Hastings  v.  Lusk,  22 
Wend.  410,  34  Am.  Dec.  330;  Hodgson  v. 
Scarlett,  1  Barn.  &  Aid.  232,  106  Eng.  Re- 
print, 86,  19  Revised  Rep.  301;  Wright  v. 
State,  18  Qa.  383 ;  Hunt  v.  Printup,  28  Qa. 
297;  Wigg  v.  Simonton,  12  Rich.  U  683; 
Hargrave  v.  Le  Breton,  4  Burr.  2423,  98 
Eng.  Reprint,  269,  9  Eng.  Rul.  Gas.  169;" 
Youmans  v.  Smith,  153  N.  Y.  214,  47  N.  E. 
265;  Hollis  v.  Meux,  69  Cal.  628,  68  Am. 
Rep.  674,  11  Pac.  248;  Rice  v.  Coolidge,  121 
Mass.  393,  23  Am.  Rep.  279;  Hartung  v. 
Shaw,  130  Mich.  177,  89  N.  W.  701;  Ring 
V.  Wheeler,  7  Cow.  725;  Moore  t.  Manufac- 
turer's Nat.  Bank,  123  N.  Y.  420,  11  L.RJi. 
763,  26  N.  E.  1048. 
.  The  cause  should  therefore  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  October  81, 
1916. 
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MANGOLD    &    GLANDT    BANK,    Plff.   in 

Err., 

V. 

W.  T.  UTTERBACK. 

(—  Okla.  — ,  160  Pac.  713.) 

Bills  and  notes  —  gaaranty  —  Ui4or0e- 
ment. 

1.  When  the  payee  of  a  negotiable  promis- 
sory note  transfers  it  by  indorsing  thereon, 
"Payment    guaranteed.      Protest    waived," 

Headnotes  by  Mathews,  C. 


the  purchaser  is  an  "indorsee,"  within  the 
rule  protecting  an  innocent  purchaser  ot* 
such  paper  for  value  and  before  maturity 
against  defenses  good  between  the  original 
parties. 

For  other  caseSy  see  Bills  and  Notest  V,  b,  i, 
ffi  Dig.  1-52  N,  fif. 

Same  —  character  of  Indorsement;. 

2.  The  tendency  of  the  law,  when  the 
status  of  a  party  who  places  his  name  upon 
the  back  of  a  negotiable  instrument  is  un- 
der consideration,  is  to  resolve  all  doubt- 
ful cases  toward  holding  the  same  to  be  a 
commercial  indorsement  in  due  course. 
For  other  cases,  see  Bills  and  Notes,  TIL  h, 

in  Dig.  1-62  N.  8. 


Note.  —  As  to  transfer  of  title  to  note  |  original  parties,   see  notes  to   Dunham   v 


by  indorsement  in  form  of  guaranty,  in- 
cluding the  question  whether  the  trans- 
feree is  an  ''indorsee"  entitled  to  protec- 
tion against  defenses  good  as  between  the 
r..B.A.1917B. 


Peterson,  36  L.R.A.  232;  McNarv  v.  Farm- 
ers* Nat.  Bank,  41  L.R.A.(N.S.)  1009;  and 
Ireland  v.  Floyd,  L.R.A.1916C,  661. 
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Same  —  effect  of  indorsement. 

3.  A  fiimple  indorsement  by  the  payee  of 
his  naine  upon  a  note  serves  tiie  double 
purpose  both  of  transferring  the  title  to 
the  bolder,  and  of  charging  3ie  payee  with 
the  obligation  to  pay  it  in  the  event  the 
niakjQr,  upon  presentation^  declines  to  pay  it. 
For  other  cases,  see  Bills  and  Notes,  III.  h, 

in  Dig.  1-52  N.  B, 

Trial  —  Jndgment  on  pleadings. 

4.  Where  plaintiff  declares  upon  an  in- 
dorsed negotiable  promissory  note,  and  a 
copy  of  the  note  is  attached  to  the  peti- 
tion, showing  an  undated  indorsement,  and 
defendant  does  not  deny  such  indorsement 
under  oath,  or  fails  to  plead  facts  showing 
that  plaintiff  took  the  note  with  knowledge 
of  such  infirmities  as  would  operate  to  de- 
feat it  between  the  original  parties,  plain- 
tiff is  entitled  to  judgment  upon  the  plead- 
ings. 

Far  other  cases,  see  Pleading,  /.  k,  in  Dig. 
1-52  y.  8. 

(January  11,  1016.) 

ERROR  to  the  Caddo  County  Court  to  re- 
view a  judgment  in  defendant's  favor  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  promissory  note. 
Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  Randall  U.  liivesay  for  plaintiff  in 
error ; 

As  plaintiff  had  alleged,  it  was  a  pur- 
chaser in  due  course  of  business,  for  value, 
before  maturity  and  without  notice;  the 
defenses  set  up  were  not  available  to  de- 
fendant. 

Showalter  ▼.  Webb,  42  Okla.  207,  141  Pac. 
430;  King  t.  Mecklenburg,  17  Colo.  App. 
312,  68  Pac.  084;  1  Dan.  Neg.  Inst.  6th  ed. 
§§  769a,  770,  p.  800;  Clapp  v.  Cedar  County, 
5  Iowa,  15,  68  Am.  Dec.  678;  Bliss,  Code 
PI.  3d  ed.  p.  289,  §  175;  Draper  v.  Cowles, 
27  Kan.  484. 

To  constitute  notice  of  an  infirmity  in 
the  instrument  or  defect  in  the  title  of  the 
person  negotiating  the  same,  the  person  to 
whom  it  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  defect,  or 
knowledge  of  such  facts  that  his  action  in 
taking  the  instrument  amounted  to  bad 
faith. 

Lehman  v.  Press,  106  Iowa,  380,  76  N.  W. 
818;  Bank  of  Indian  Territory  v.  First  Nat. 
Bank,  100  Mo.  App.  665,  83  S.  W.  637; 
.Setter  v.  Deal,  135  N.  C.  428,  47  S.  E.  466; 
7  Cyc.  044  (b) ;  Massachusetts  Nat.  Bank 
v.  Snow,  187  Mass.  150,  72  N.  £.  950; 
Goetting  v.  Day,  87  N.  Y.  Supp.  510;  Unaka 
Nat.  Bank  v..  Butler,  113  Tenn.  574,  83  S. 
W.  655;  McCarthy  v.  Louisville  Bkg.  Co. 
100  Ky.  4,  37  S.  W.  144;  Doe  v.  North- 
western Coal  &  Transp.  Co.  78  Fed.  62; 
Atlas  Nat.  Bank  v.  Holm,  10  C.  C.  A.  04, 
L.R.A.1017B. 


34  U.  S.  App.  472,  71  Fed.  480;   St.  Joe 

6  M.  F.  Consol.  Min.  Co.  v.  First  Nat. 
Bank,  10  Colo.  App.  330,  50  Pac.  1055; 
Coors  V.  German  Nat.  Bank,  14  Colo.  202, 

7  LJt.A.  845,  23  Pac.  328;  Tourtelotte  v. 
Brown,  1  Colo.  App.  408,  20  Pac.  130;  Raud 
V.  Pantagraph  Stationery  Co.  1  Colo.  App. 
270,  28  Pac.  661;  Merchants'  Bank  v.  Mc- 
Clelland, 0  Colo.  608,  13  Pac.  725;  Forbes  v. 
First  Nat.  Bank,  21  Okla.  206,  95  Pac.  785; 
Vaught  V.  Miners*  Bank,  27  Okla.  101,  111 
Pac.  214;  Murray  v.  Lardner,  2  Wall.  110, 
17  L.  ed.  857 ;  Hotchkiss  v.  National  Shoe  & 
Leather  Bank,  21  Wall.  354,  22  L.  ed.  645; 
Clark  V.  Evans,  13  C.  C.  A.  433,  27  U.  S, 
App.  640,  66  Fed.  263;  Goodman  v.  Simonds, 
20  How.  343,  15  L.  ed.  934. 

The  maker  of  a  negotiable  instrument, 
procured  through  fraud,  may  be  held  liable 
to  a  purchaser  for  value  before  maturity, 
without  notice,  and  the  maker  will  not  be 
allowed  to  set  up  the  defense  of  fraud  to 
relieve  himself  of  the  liability. 

Alabama  Nat.  Bank  v.  Halsey,  100  Ala. 
196,  19  So.  522;  McMahon  v.  Thomas,  4  Cal. 
(Unrep.)  984,  39  Pac.  783;  Bedell  v.  Her- 
ring,  77  CaJ.  572,  11  Am.  St.  Rep.  307,  20 
Pac.  129;  Palmer  v.  Poor,  121  Ind.  135,  6 
L.R.A.  469,  22  N.  E.  984 ;  Walters  v.  Palm- 
er, 110  Ga.  776,  36  S.  E.  70;  Taylor  v. 
Cribb,  100  Ga.  94,  26  S.  E.  468;  Highsmith 
V.  Martin,  00  Ga.  02,  24  S.  E.  805;  Lami.er 
V.  Union  Mortg.  Bkg,  &  T.  Co.  64  Ark.  30, 
40  S.  W.  466;  Mulberger  v.  Morgan,  —  Tex. 
Civ.  App.  — ,  34  S.  W.  148;  Hawkins  v. 
Wilson,  71  Iowa,  761,  32  N.  W.  416;  First 
Nat.  Bank  ▼.  Houseknecht,  121  Mich.  313, 
80  N.  W.  18;  McCormick  v.  Warren,  74 
Conn.  234,  50  Atl.  740;  Ross  v.  Webster,  63 
Conn.  64,  26  Atl.  476;  Gillespie  v.  Rogers, 
184  Pa.  488,  30  Atl.  200;  Second  Nat.  Bank 
V.  Morgan,  165  Pa.  190,  44  Am.  St.  Rep. 
652,  30  Atl.  057;  Hoats  v.  Aschbach,  160 
Pac.  6,  28  Atl.  437;  Draper  v.  Cowles,  27 
Kan.   484. 

Fraudulent  representations  as  to  the 
value  of  tlie  consideration  for  which  a  ne- 
gotiable promissory  note  is  given  may  be 
shown  in  an  action  between  the  original 
parties,  but  such  fraud  is  not  a  defense 
against  an  action  by  a  bona  fide  holder  for 
value. 

Taylor  v.  Cribb,  100  Ga.  04,  26  S.  E.  468 ; 
Grooms  v.  Olliff,  93  Ga.  789,  20  S.  E.  655; 
Second  Nat.  Bank  v.  Morgan,  165  Pa.  199, 
44  Am.  St.  Rep.  652,  30  Atl.  957;  Clark  v. 
Tanner,  100  Ky.  275,  38  S.  W.  11;  Stedman 
V.  Rochester  Loan  &  Bkg.  Co.  42  Neb.  641, 
60  N.  W.  890;  Franklin  Phosphate  Co.  v. 
International  Harvester  Co.  62  Fla.  185,  57 
So.  206,  Ann.  Cas.  1913C,  1247;  Showalter 
V.  Webb,  42  Okla.  297,  141  Pac.  439 ;  Morri- 
son V.  Farmers'  &  M.  Bank,  0  Okla.  697,  60 
Pac.  273;    Forbes  v.  First  Nat.  Bank,  21 
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Okia.  206,  95  Pac.  785;  Farmers'  Bank  v. 
Nichols,  25  Okla.  547,  138  Am.  St.  Rep. 
931,  106  Pac.  834,  21  Ann.  Caa.  1160;  City 
State  Bank  v.  Pickard,  35  Okla.  243,  129 
Pac.  38 ;  Wood  v.  Stickle,  36  Okla.  592,  128 
Pac.  1082 ;  McPherrin  v.  Tittle,  36  Okla.  510, 
44  L.R.A.(N.S.)  395,  129  Pac.  721;  Citi- 
zens' Sav.  Bank  v.  Landis,  37  Okla.  530,  132 
Pac.  1101;  Western  Exch.  Bank  v.  Coleman, 
38  Okla.  178,  132  Pac.  488;  First  State 
Bank  v.  Tobin,  39  Okla.  96,  134  Pac.  395; 
Cedar  Rapids  Nat.  Bank  y.  Bashara,  39 
Okla.  482,  135  Pac,  1051. 

Where  a  party  gives  a  reason  for  his 
conduct  and  decision  touching  anything  in- 
volved in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground  and 
put  his  conduct  upon  another  and  different 
consideration. 

I  Ohio  &  M.  R.  Co.  T.  McCarthy,  96  U.  S. 
258,  24  L.  ed.  693;  Davies  v.  Wakelee,  156  U. 
S.  680,  690,  39  L.  ed.  578,  585,  15  Sup.  Ct. 
Rep.  555;  Duclos  v.  Cunningham,  102  N. 
Y.  678,  6  N.  E.  790;  Smith  v.  Keeler,  151 
111.  518,  38  N.  E.  250;  Davis  &  R.  Bldg. 
&  Mfg.  Co.  V.  Dix,  64  Fed.  411;  Fenn  v. 
Ware,  100  Ga.  563,  28  S.  E.  238;  Harris 
V.  Chipman,  9  Utah,  101,  33  Pac.  242; 
Wyatt  V.  Henderson,  31  Or.  48,  48  Pac. 
790;  Redinger  v.  Jones,  68  Kan.  627,  76 
Pac.  997;  Sandefur  v.  Hines,  69  Kan.  168, 
76  Pac.  444;  Stanton  v.  Barnes,  72  Kan. 
541,  84  Pac.  116;  Gould  v.  Banks,  8  Wend. 
662,  24  Am.  Dec.  90 ;  Holbrook  v.  Wight,  24 
Wend.  160,  35  Am.  Dec.  607;  Winter  v. 
Coit,  7  N.  Y.  288,  57  Am.  Dec.  622;  Wal- 
lace V.  Minneapolis  &  N.  Elevator  Co.  37 
Minn.  464,  35  X.  W.  268;  Ballou  v.  Sher- 
wood,  32  Neb.  666,  49  N.  W.  790,  50  N.  W. 
1131;  Donley  v.  Porter,  119  Iowa,  542,  93 
N.  W.  574;  McDermott  v.  Mahoney,  — 
Iowa,  — ,  106  N.  W.  925 ;  Frenzer  v.  Duf - 
rene,  58  Neb.  432,  78  N.  W.  719;  State  ex 
rel.  Setli  Thomas  Clock  Co.  v.  Cass  County, 
60  Neb.  566,  83  N.  W.  733;  Hixson  Map 
Co.  v.  Nebraska  Post  Co.  5  Neb.  (Unof.) 
388,  98  N.  W.  872;  Powers  v.  Bohuslav,  84 
Neb.  179,  120  N.  W.  942. 

Mr.  A.  J.  Morris  for  defendant  in  error. 

Mathews,  C,  filed  the  following  opin- 
ion: 

In  October,  1910,  the  defendant  purchased 
from  the  Denver-Laramie  Realty  Company 
certain  shares  of  stock  in  said  company, 
and  executed  his  note  to  said  company  in 
payment  for  same.  On  August  14,  1911,  the 
note  was  renewed,  and  afterwards  trans- 
ferred to  the  plaintiff  in  error.  A  copy 
of  the  note  with  indorsements  is  as  follows: 

$1,000.00. 

Denver,  Colorado,  August  14,  1911. 
December  14,  1911,  after  date,  I  promise 
L.R.A.1917B. 


to  pay  to  the  order  of  Denver-Laramie  Re- 
alty Company  one  thousand  &  no  /lOO 
Dollars,  for  value  received.  Payable  at 
First  State  Bank  of  Binger,  Okl.,  with  in- 
terest at  7  per  cent,  from  maturity. 

[Signed]  W.  T.  Utterback. 

Indorsed  on  back: 

Payment    Guaranteed.      Protest    waived. 
The  Denver-Laramie  Realty  Co., 

By  A.  J.  Spengel,  Treasurer. 
Northwestern  Land  and  Iron  Co., 
By  A.  J.  Spengel,  Treasurer. 

On  October  It),  1912,  suit  was  instituted 
on  said  note  in  the  county  court  of  Caddo 
county.  The  defendant  answered  by  gen- 
eral denial,  admitted  the  execution  of  the 
note,  and  alleged  that  the  note  was  given 
for  certain  shares  of  stock  in  the  Denver- 
Laramie  Realty  Company,  but  claimed  that 
he  was  induced  to  sign  the  same  through 
certain  false  and  fraudulent  represcntationa 
upon  the  part  of  said  company.  Trial  was 
had  to  a  jury,  verdict  was  returned  for  de- 
fendant, and  plaintiff  prosecutes  this  appeal. 

Its  first  specification  of  error  is  stated  as 
follows:  "The  court  erred  in  overruling 
motion  of  plaintiff  for  judgment,  for  the 
reason  that,  as  plaintiff  had  alleged  it  was 
a  purchaser  in  due  course  of  business,  for 
value,  before  maturity,  and  without  notice, 
the  defenses  set  up  were  not  available  to 
defendant." 

The  defendant  advances  the  following  ar- 
gument against  the  foregoing  contention  of 
plaintiff:  "While  the  note  is  negotiable  in 
form,  the  indorsement  is  in  no  sense  a  com- 
mercial indorsement.  It  is  a  guaranty  of 
payment  pure  and  simple;  that  is,  the 
words,  'Payment  guaranteed.  Protest 
waived,'  followed  by  the  signatures  of  the 
two  companies,  mean  that  the  companies 
guarantee  the  payment  of  the  note  and 
waive  the  protest  thereof.  The  indorsement, 
amounting  to  a  guaranty  of  payment,  gives 
the  plaintiff  in  error  no  standing  as  a  bona 
fide  holder  of  the  note,  but  it  holds  the 
same  subject  to  all  defenses  which  would  be 
available  as  against  the  original  payee." 

If  plaintiff's  contention  is  correct  that  the 
said  indorsement  upon  the  note  was  a  com- 
mercial indorsement,  there  being  no  allega- 
tions in  the  answer  that  plaintiff  had  no- 
tice of  the  alleged  infirmity  of  the  note,  then 
plaintiff  was  entitled  to  judgment  upon  the 
pleadings. 

In  arriving  at  a  decision  on  this  point  we 
are  confronted  with  •  a  chaotic  conHict  of 
opinions  thereon,  flmd,  as  far  as  our  investi- 
gation has  led  us,  we  find  that  the  courts  of 
but  few,  if  any,  of  the  states,  liave  been  con- 
sistent in  declaring  on  this  proposition,  and 
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our  own  court  is  in  conflict  thereon.  The 
case  of  McNary  v.  Farmers'  Nat  Bank,  33 
Okla.  1,  41  L.R.A.(N.S.)  1009,  124  Pac.  286, 
Ann.  Cae.  1914B,  248,  sustains  plaintiff,  and 
the  case  of  Ireland  v.  Floyd,  42  Okla. 
609,  L.R.A.1915C,  661,  142  Pac.  401,  sus- 
tains defendant.  An  instructive  note  to  the 
case  of  Hendrix  v.  Bauhard,  Ann.  Cas. 
191 3D,  688,  after  giving  a  list  of  the  states, 
including  hotli  Oklahoma  and  Kansas,  which 
hold  that  a  signed  guaranty  on  the  back  of 
a  note  makes  the  guarantor  liable  as  an  in- 
dorser,  states  that  the  great  weight  of  au- 
thority supports  that  view.  In  the  case  last 
cited  there  was  written  on  the  back  of  the 
note,  "For  value  received  we  hereby  war- 
rant the  makers  of  this  note  fiAancially  good 
on  execution,"  which  was  followed  by  the 
signatures  of  the  payees,  and  it  was  there 
held,  if  the  note  was  negotiated  before  ma- 
turity to  a  bona  fide  purchaser  for  value,  he 
would  be  protected  from  any  defense  the 
maker  miglit  have  against  the  payees. 

The  leading  case  holding  to  this  view  is  a 
North  Dakota  case,  Dunham  v.  Peterson, 
5  N.  D.  414,  67  N.  W.  293,  36  L.R.A.  232, 
57  Am.  St.  Rep.  556,  and  there  the  subject 
is  also  treated  with  an  extended  note  which 
declares  that  the  numerical  weight  of  au- 
thorities support  the  decision  in  Dunham  v. 
Peterson.  The  indorsement  on  the  note  in 
the  Dunham  Case  was  as  follows :  "For  val- 
ue received,  I  hereby  guarantee  the  within 
note,  waiving  notice  of  protest  and  demand.'' 
Beneath  this  guaranty  the  payee  signed  his 
name.  The  court  held  therein  that,  when 
the  payee  of  a  negotiable  promissory  note 
transfers  it  by  indorsing  thereon  a  guar- 
anty of  payment,  the  purchaser  is  an  in- 
dorsee within  the  rule  protecting  an  inno- 
cent purchaser  of  such  paper  for  value,  be- 
fore maturity,  against  defenses  good  between 
the  original  parties. 

The  case  of  Markey  v.  Corey,  108  Mich. 
184,  36  L.R.A.  117,  62  Am.  St.  Rep.  698, 
66  N.  W.  493,  presents  an  instance  where  an 
assignment  was  written  on  the  back  of  the 
note,  followed  by  the  signatures  of  the  payee 
of  the  note,  and  the  court  held  the  payee 
liable  as  an  indorser. 

The  case  of  Pattlllo  v.  Alexander,  96  Ga. 
60,  29  L.R.A.  616,  22  S.  £.  64G,  is  an  ex- 
haustive and  well-considered  one  on  the 
point  under  discussion,  and,  after  reviewing 
the  authorities  thereon  at  great  length,  con- 
cludes that  a  guaranty  written  on  the  back 
of  a  negotiable  promissory  note,  followed  by 
the  signature  of  the  payee,  ordinarily 
amounts  to  a  commercial  indorsement.  Rob- 
inson T.  Lair,  31  Iowa,  9;  Kellogg  v. 
Douglas  County  Bank,  58  Kan.  43,  62  Am. 
St.  Rep.  596,  48  Pac.  687 ;  2  Dan.  Neg.  Inst. 
6th  ed.  i  1781;  Judson  v.  Gookwin,  37  III. 
286;  Green  v.  Burrows,  47  Mich.  70,  10  N. 
IJR^.1917B. 


W.  Ill;  Russell  k  Co.  v.  Klink,  53  Mich. 
161,  18  N.  W.  627;  State  Nat.  Bank  v. 
Haylen,  14  Neb.  480,  16  N.  W.  754;  Mul- 
*len  V.  Jones,  102  Minn.  72,  112  N.  W.  1048; 
German  American  Sav.  Bank  v.  Hanna, 
124  Iowa,  374,  100  N.  W.  67;  Dunham  v. 
Peterson,  supr-a;  Elgin  City  Bkg.  Co.  v. 
Zelch,  67  Minn.  487,  59  N.  W.  544;  Childs 
V.  Davidson,  38  III.  437;  Donnerberg  v.  Op- 
penheimer,  15  Wash.  290,  46  Pac.  254;  Par- 
tridge V.  Davis,  20  Vt.  499;  3  R.  C.  L.  §  241, 
p.  1035;  Heard  v.  Dubuque  County  Bank, 
8  Neb.  10,  30  Am.  Rep.  811;  Helmer  v. 
Commercial  Bank,  28  Neb.  474,  44  N.  W. 
482. 

We  are  not  unmindful  of  the  fact  that  the 
case  of  Ireland  v.  Floyd,  supra,  is  supported 
by  a  respectable  line  of  authorities  head- 
ed by  the  .Central  Trust  Co.  v.  First  Nat. 
Bank,  101  U.  S.  68,  25  L.  ed.  876.  Other 
authorities  to  the  same  effect  are  found  in 
Ann.  Cas.  1913D,  695,  36  L.R.A.  232, 
and  67  N.  W.  295.  But  we  think  the  better 
reasoning  and  greater  weight  of  authority 
is  with  the  case  of  McNary  v.  Farmers' 
Nat.  Bank,  supra. 

But,  even  if  the  case  of  Ireland  y.  Floyd, 
supra,  was  not  opposed  by  the  case  of  Mc- 
Nary V.  Farmers'  Nat  Bank,  supra,  and  by 
the  weight  of  authority  from  other  states, 
we  are  inclined  to  the  view  that  it  is  in  con- 
flict with  the  negotiable  instruments  law  of 
this  state,  adopted  in  1909. 

Section  4067,  Rev.  Laws  1910,  so  far  as 
applicable,  is  as  follows: 

"Where  the  language  of  the  instrument  is 
ambiguous,  or  there  are  omissions  therein, 
the  following  rules  of  construction  ap- 
ply.    .    .    . 

"Sixth.  Where  a  signature  is  so  placed 
upon  tlie  instrument  that  it  is  not  clear  in 
what  capacity  the  person  making  the  same 
intended  to  sign,  he  is  to  be  deemed  an  in- 
dorser." 

Section  4088:  "Qualified  indorsement 
constitutes  the  indorser  a  mere  assignor  of 
the  title  to  the  instrument.  It  may  be 
made  by  adding  to  the  indorser's  signature 
the  words  'without  recourse*  or  any  words  of 
similar  import.  Such  an  indorsement  does 
not'  impair  the  negotiable  character  of  the 
instrument." 

Section  4107:  "A  holder  in  due  course 
holds  the  instrument  free  from  any  defect 
of  title  of  prior  parties  and  free  from  de- 
fenses available  to  prior  parties  among 
themselves,  and  may  enforce  payment  of 
the  instrument  for  the  full  amount  thereof 
against  all  parties  liable  thereon." 

Section  4109:  "Every  holder  Is  deemed 
prima  facie  to  be  a  holder  in  due  course; 
but  when  it  is  shown  that  the  title  of  any 
person  who  has  negotiated  the  instrument 
was  defective,  the  burden  is  on  the  holder 


368 


OKLAHOMA  SUPREME  COURT. 


to  prove  that  he  or  some  person  under 
whom  he  claims  acquired  the  title  as  a 
holder  in  due  course.  But  the  laBt-men- 
tioned  rule  does  not  apply  in  favor  of  a 
party  who  became  bound  on  the  instrument 
prior  to  the  acquisition  of  sucli  defective 
title." 

Section  4113:  "A  person  placing  his 
signature  upon  an  instrument  otherwise 
than  as  maker,  drawer  or  acceptor  is  deemed 
to  be  an  indorser,  unless  he  clearly  indi- 
cates by  appropriate  words  his  intention  to 
be  bound  in  some  other  capacity." 

It  will  be  observed  from  §  4113  that  the 
tendency  of  the  law,  when  the  status  of 
a  party  who  places  his  name  upon  the  back 
of  a  negotiable  instrument  is  under  consider- 
ation, is  to  resolve  all  doubtful  cases  to- 
wards holding  the  same  to  be  a  commercial 
indorsement  in  due  course.  Tliis  rule  is 
founded  upon  commercial  necessity.  The 
unshackled  circulation  of  negotiable  notes  is 
a  matter  of  great  importance.  The  differ- 
ent forms  of  commercial  instruments  take 
the  place  of  money.  To  require  each  as- 
signee, before  accepting  them,  to  inquire  in- 
to and  investigate  every  circumstance  bear- 
ing upon  the  original  execution,  and  to  take 
cognizance  of  all  the  equities  between  the 
original  parties,  would  utterly  destroy  their 
commercial  value  and  seriously  impede  busi- 
ness transactions. 

A  simple  indorsement  by  the  payee  of 
his  name  upon  a  note  serves  the  double  pur- 
pose both  of  transferring  the  title  to  the 
holder  and  of  diargisg  the  payee  with  the 
obligation  to  pay  it  in  event  the  maker  up- 
on presentation  declines  to  honor  it.  But 
before  the  liability  can  be  fixed  against  the 
indorscr  there  must  be:  First,  a  demand 
made  upon  the  maker  of  the  note  for  pay- 
ment; and,  second,  in  case  the  same  is  not 
paid,  notice  must  be  given  the  indorser.  The 
rule  seems  to  be  tliat  a  general  guaranty  is 
in  law  a  general  indorsement  of  the  instru- 
ment, with  a  waiver  of  the  condition  pre- 
cedent of  a  notice  of  nonpayment  by  the 
drawers.     3  R.  G.  L.  §  371. 

There  is  no  contention  but  that  in  the 
case  at  bar  the  defendant  is  at  least  a 
guarantor.  If  he  be  a  guarantor  only,  then 
he  is  not  entitled  to  the  legal  rights  of  an 
indorser  to  be  served  with  notice  of  non- 
payment. Yet  we  find  written  upon  the  back 
of  the  instrument  in  controversy  the  very 
significant  words  "Protest  waived."  Why 
waive  a  right  that  the  party  did  not  have? 
It  must  be  presumed  that  the  parties  did 
not  intend  to  do  a  useless  and  unnecessary 
act  when  these  words  were  written  upon  the 
back  of  the  instrument,  and  the  reasonable 
construction  is  that  by  the  entire  indorse- 
ment he  became  an  indorser  with  the  en- 
larged liability  of  being  legally  held  to  pay- 
L.R.A.1917B. 


mcnt  without  nptice  of  the  dislionor  of  the 
note.  Further,  no  one  can  fairly  say  that 
the  intention  of  defendant  not  to  be  bound 
is  clearly  indicated  from  the  words  written 
upon  the  back  of  the  instrument  in  contro- 
versy; in  fact,  the  indication  points  the 
other  way. 

It  will  be  admitted  that,  where  the  payee 
in  a  note  makes  a  written  assignment  of  the 
same  on  the  back  of  the  note,  followed  bv  his 
signature,  he  can  with  much  better  logic  ar- 
gue that  such  an  act  should  be  construed  as 
an  assignment  only,  and  not  a  commercial 
indorsement,  than  can  one  who  makes  a 
guaranty  in  a  similar  way;  yet  in  the  re- 
cent case  of  Famsworth  v.  Burdiek,  94  Kan. 
749,  147  Pac.  863,  under  the  same  negotiable 
instruments  law  as  our  own,  the  Kansas 
court  held:  "Under  the  negotiable  instru- 
ments law  (§§  5247-5446,  Gen.  Stat.  1909), 
a  writing  in  these  words,  *I  Here  By  assine 
this  note  over  to  E.  H.  Farnsworth  this  the 
Nov.  1st,  1910,'  signed  by  the  payee,  on  the 
back  of  a  negotiable  promissory  note,  com- 
plete and  regular  on  its  face,  accompanied 
by  delivery  to  the  person  named  in  the  writ- 
ing, is  an  indorsement  of  the  note;  and  one 
who  takes  the  note  in  good  faith,  for  value, 
before  it  is  due,  without  notice  tliat  it  had 
been  previously  dishonored,  and  who,  at  the 
time  he  takes  it,  has  no  notice  of  any  in- 
firmity in  the  note  or  defect  in  the  title  of 
the  person  negotiating  it,  becomes  the  holder 
thereof  in  due  course,  and  holds  it  free  from 
any  defect  of  title  of  the  payee,  and  free 
from  defenses  available  to  the  maker  against 
the  payee,  and  may  enforce  payment  of  the 
note  for  the  full  amount  thereof  against  the 
maker." 

Therefore,  holding,  as  we  do,  that  the  de- 
fendant was  an  indorser  of  the  note  in  con- 
troversy, it  appears  that  his  answer  was  de- 
fective in  two  important  particulars. 

Section  4095,  Rev.  Laws  1910,  reads  as 
follows:  ''Except  where  an  indorsement 
bears  date  after  maturity  of  the  instrument, 
every  negotiation  is  deemed  prima  facie  to 
have  been  effected  before  the  instrument  was 
overdue." 

Not  only  was  there  a  presumption  of  law 
that  the  plaintiff  became  a  bona  fide  holder 
before  maturity,  but  it  so  averred  in  its 
petition,  and  defendant  has  failed  to  plead 
that  plaintiff  took  the  note  in  bad  faith  or 
had  notice  of  any  infirmity  of  the  note. 
Showaltcr  v.  Webb,  42  Okla.  297,  141  Pac. 
439. 

Section  4759,  Rev.  Laws  1910,  provides: 
"In  all  actions,  allegations  of  the  execution 
of  written  instruments  and  indorsements 
thereon,  .  .  .  shall  be  taken  as  true  un- 
less the  denial  of  the  same  be  verified  by 
the  affidavit  of  the  party,  his  agent  or  at- 
tornev." 
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The  plaintiff  having  alleged  that  the  note 
was  indorsed  to  it  before  maturity,  for  a 
valuable  consideration,  in  due  course  of  busi- 
ness, and  a  copy  of  said  note  having  b^en  at- 
tached to  its  petition,  showing  the  indorse- 
ment, and  the  indorsement  having  not  been 
denied  under  oath,  it  follows  that  plaintiff 
was  entitled  to  judgment  on  the  pleadings. 
See  the  case  of  First  Nat.  Bank  v.  Vaughn, 
96  Kan.  402,  151  Pac.  1118. 


The  judgment  will  be  reversed  and  re- 
manded, with  instructions  to  tlie  trial  court 
that,  if  defendant  does  not  elect  to  amend 
his  answer,  to  enter  judgment  upon  the 
pleadings  in  favor  of  plaintiff;  if  the  answer 
is  amended,  then  to  proceed  in  conformity 
with  this  opinion. 

Per  Curiam: 

Adopted  in  whole. 
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fi.  J.  STRONG,  Plff.  in  Err., 

V. 

GEORGE  W.  DAY  et  al. 

(—  Okla.  — ,  160  Pac.  722.) 

OIHcer  -»  personal   liability   of  county 
commissioner. 

The  individuals  composing  a  board  of 
county  commissioners  are  personally  liable 
to  any  person  suffering  damage  thereby, 
and  who  is  himself  not  guilty  of  contribu- 
tory negligence,  for  their  negligent  failure 
to  repair  a  county  bridge  under  their  care 
and  supervision;  there  being  sufficient  pub- 
lic funds  available  for  making  such  repairs. 
For  other  cases,  see  Officers,  II.  c,  in  Dig 

1^2  N.  S. 

(October  24,  1016.) 

fpRROR  to  the  District  Court  for  Custer 
J  County  to  review  a  judgment  sustain- 
ing a  demurrer  to  a  petition  filed  to  recover 
damages  for  injury  to  plaintiff's  property 
alleged  to  have  been  caused  by  defendants' 
negligent  failure  to  repair  a  bridge.  Re- 
versed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Hr.  George  T.  Webster,  for  plaintiff  in 
error : 

Defendants  were  vested  with  an  absolute* 
certain,  and  imperative  duty. 

Mott  V.  Hull,  — -  Okla.  — ,  L.R,A.1916B. 
1184,  152  Pac.  92;  Jordan  v.  Davis,  10 
Okla.  329,  61  Pac.  1063;  Harris  v.  Carson. 
40  111.  App.  147;  Hover  v.  Barkhoof,  44  N. 
y.  113;  Adsit  v.  Brady,  4  Hill,  630,  40  Am. 
Dec.  305;  McCord  v.  Hi^h,  24  Iowa,  336; 
McCarthy  v.  Syracuse,  46  N.  Y.  194;  Clark 
V.  Miller,  54  N.  Y.  628. 

An  administrative  officer,  though  under 
a  general  duty  to  the  public,  is  at  the  same 
time  under  a  specific  duty  not  to  cause 
Bpeeial  damage  to  any  members  of  the  pub- 
lic by  reason  of  his  negligence. 

Headnote  by  Bubford,  C. 


Xote.  —  The   personal   liability  of  high- 
way officer  for  negligence  is  discussed  in  the 
note  to  Mott  v.  Hull,  L.R.A.1916B.  1180. 
L.R.A.1917B.  24 


Mott  V.  Hull,  —  Okla.  — ,  L.R.A.1916H. 
1184,  152  Pac.  92;  Tholkes  v.  Decock,  125 
Minn.  507,  62  L.R.A.(N.S.)  142,  147  N.  W. 
648;  Hanson  v.  Clinton,  156  Wis.  147,  145 
N.  W.  646;  23  Am.  &  Eng.  Enc.  Law,  337; 
29  Cyc.  1442,  and  notes;  Smith  v.  Zimmer, 
46  Mont.  282,  125  Pac.  420;  Hungerford  ▼. 
Waverly,  56  Misc.  186,  107  N.  Y.  Supp. 
291;  Robinson  v.  Chamberlain,  90  Am.  Dec. 
713,  note;  Adsit  v.  Brady,  40  Am.  Dec. 
305,  note;  Anne  Arundel  County  v.  Duokett, 
83  Am.  Dec.  557,  note. 

Mr.  George  C.  Darnell  for  defendants  in 
error. 

Burford,  C,  filed  the  following  opinion: 
Plaintiff  alleged  that  the  individual  de- 
fendants constituted  the  board  of  county 
commissioners  of  Custer  county;  that,  as 
such,  they  were  charged  by  law  with  the 
duty  of  repairing  the  public  bridges  in  the 
county  over  20  feet  in  length;  that  among 
such  bridges  was  one  constructed  over  Deer 
creek  at  a  point  particularly  described,  said 
bridge  having  been  built  by  the  county  in 
1910;  that  said  bridge  was  upon  an  im- 
proved public  road  upon  a  section  line  laid 
out  and  improved  by  the  county;  that  said 
bridge  was  being  used  as  a  county  bridge 
on  June  2,  1915;  that  on  said  day,  while 
crossing  the  same  with  a  loaded  wagon,  the 
plaintiff's  work  animals  were  killed  by  rea- 
son of  the  bridge  falling  down  and  pre- 
cipitating them  and  their  driver  into  the 
creek  below.  Many  defects  in  the  original 
construction  of  the  bridge  were  set  out. 
and  it  was  further  allied  that  the  beams 
and  supports  thereof  had  become  rotten 
and  decaved,  and  had  been  in  such  condi- 
tion  for  more  than  seventeen  months  prior 
to  the  accident.  Tlie  petition  then  states: 
"Which  condition  was  unknown  to  plaintiff, 
but  was  well  known  to  said  defendants,  as 
plaintiff  verily  believes  and  so  charges,  but 
if  such  fact  were  not  kno\^'n  to  them,  their 
ignorance  and  want  of  knowledge  relative 
to  the  rotten  condition  of  said  tiebeam« 
and  struts  was  due  to  their  wanton  negli- 
gence and  want  of  care  in  looking  after 
and  trying  to  ascertain  the  true  condition 
of  said   bridge;    and   said   plaintiff  alleges 
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that,  if  said  defendants  had  given  said 
bridges  any  attention,  or  had  made  the  most 
casual  examination  of  same  with  the  end 
in  view  of  ascertaining  if  the  same  was  in 
good  repair,  they  would  have  readily  dis- 
covered that  the  same  was  in  a  dangerous 
condition  and  liable  to  collapse  at  any  time, 
and  this  they  wantonly  and  negligently 
failed  to  do.  That  the  joints  and  ends  of 
said  beams  where  the  struts  entered  against 
the  shoulders  became  and  were  rotten  and 
in  a  decayed  and  worthless  condition,  de- 
stroying the  use  and  value  of  said  bridge, 
and  making  it  extremely  dangerous  to  tlie 
traveling  public,  and  liable  to  collapse  at 
any  time,  and  that  the  8x8  beams  extend- 
ing over  said  piling  at  the  ends  thereof  upon 
which  rested  the  tiebeama  became  and  were 
rotten  and  decayed  and  incapable  of  resist- 
ing the  usual  and  ordinary  weight  of  public 
travels;  but  these  were  so  covered  that 
their  true  condition  was  not  capable  of 
being  readily  discovered  by  the  public,  and 
could  only  be  seen  by  making  a  careful  in- 
spection thereof;  but  these  defects  could 
have  been  readily  ascertained  by  these  de- 
fendants if  they  had  attempted  to  inspect 
tlie  same,  or  have  caused  the  same  to  be  in- 
spected by  any  competent  person  by  them 
employed,  which  duty  rested  upon  them  be- 
cause of  their  official  duties  toward  the  pub- 
lic, and  for  the  purpose  of  protecting  the 
public  from  falling  of  said  bridge." 

It  was  further  alleged :  'That  said  defend- 
ants have  at  all  times  hereinafter  men- 
tioned had  ample  and  sufficient  money  in 
their  hands  and  under  their  control  to  re- 
pair the  bridge  hereinafter  described." 

The  value  of  the  animals  killed  was  set 
out,  together  with  a  prayer  for  damages. 

To  the  petition  the  individual  defendants 
filed  a  general  demurrer,  which  was  by  the 
court  sustained.  The  Fidelity  &  Deposit 
Company,  surety  upon  their  official  bonds, 
filed  no  pleading,  and  neither  its  rights  nor 
liabilities  are  considered  herein. 

Considering  this  petition  with  all  the  rea- 
sonable intendments  to  be  drawn  therefrom, 
we  are  of  the  opinion  that  it  states  a  cause 
of  action.  The  American  courts  have  widely 
divided  upon  the  question  of  personal  lia- 
bility of  road  officers  for  negligent  or  wil- 
ful misfeasance  or  nonfeasance  in  the  repair 
of  the  roads  and  bridges  under  their  care. 
Some  states  have  apparently  taken  different 
views  upon  the  subject  at  different  periods 
of  their  judicial  history.  The  following 
cases  will  be  found  to  be  illustrative  of  the 
various  holdings  and  reasons  therefor: 
Sussex  County  v.  Strader,  18  N.  J.  L.  108, 
35  Am.  Dec.  530;  Livermore  v.  Camden 
County,  29  N.  J.  L.  245 ;  Bartlett  v.  Crozier, 
17  Johns.  439,  8  Am.  Dec.  428;  New  Yx)rk 
V.  Furze,  3  HIU,  617;  Adsit  v.  Brady,  4 
L.R.A.1917B. 


Hill,  632,  40  Am.  Dec  305;  Robinson  v. 
Chamberlain,  34  N.  Y.  389,  90  Am.  Dee. 
713;  Smith  v.  Wright,  24  Barb.  170;  Hover 
V.  Barkhoof,  44  N.  Y.  113;  Coleman  v. 
Eaker,  111  Ky.  131,  63  S.  W.  484;  Lynn  v. 
Adams,  2  Ind.  143;  McConnell  v.  Dewey,  5 
Neb.  385;  Dunlap  v.  Knapp,  14  Ohio  St.  64, 
82  Am.  Dec.  468 ;  Tearney  v.  Smith,  86  III. 
391;  Allen  v.  Michel,  38  III.  App.  813: 
Harris  v.  Carson,  40  111.  App.  147;  Skinner 
V.  Morgan,  21  III.  App.  209;  Gould  v. 
Schermer,  101  Iowa,  582,  70  N.  W.  697,  2 
Am.  Neg.  Rep.  136;  Sells  v.  Dermody,  114 
Iowa,  344,  86  N.  \V.  325;  Anne  Arundel 
County  V.  Duckett,  20  Md.  468,  83  Am.  Dec. 
557;  Calvert  County  v.  Gibson,  36  Md.  229; 
Downcs  V.  Hopkinton,  67  N.  H.  456,  40  Atl. 
433;  Doeg  v.  Cook,  126  Cal.  213,  77  Am. 
St.  Rep.  171,  68  Pac.  707;  Worden  v.  Witt, 
4  Idaho,  404,  95  Am.  St.  Rep.  70,  39  Pac. 
1114;  Hathaway  v.  Hinton,  46  N.  C.  (1 
Jones,  L. )  243 ;  McKenzie  v.  Chovin,  1  Mc- 
Mull.  L.  222.  Upon  the  common  law 
Brooke's  Abr.  title  Action  on  Case,  review- 
ing the  Year  Books,  Russell  v.  Devon,  2 
T.  R.  698,  100  Eng.  Reprint,  359,  1  Revised 
Rep.  585,  12  Eng.  Rul.  Cas.  694,  and  Henly 
V.  Lyme,  5  Bing.  91,  130  Eng.  Reprint,  995, 
6  L.  J.  C.  P.  222,  30  Revised  Rep.  542,  are 
often  cited. 

It  appears  to  be  not  necessary  to  go  into 
a  discussion  of  these  cases  in  view  of  the 
decision  of  this  court  in  Mott  v.  Hull,  — 
Okla.  — ,  L.R.A.1916B,  1184,  162  Pac.  92. 
In  that  case  certain  township  trustees  were 
individually  sued  for  damages  arising  from 
their  negligently  leaving  an  unguarded  ob- 
struction in  a  highway  which  they  were  re- 
pairing. It  was  there  held  that  their  du- 
ties in  this  regard  were  purely  ministerial, 
and  that  for  negligence  in  the  performance 
thereof  they  might  be  held  individually 
liable.  This  court  said:  "Where  the  duties 
of  an  officer  are  purely  ministerial,  he  may 
be  liable  in  damages  to  any  one  who  can 
show  he  has  suffered  a  special  injury  because 
of  such  officer's  failure  to  perform  or  negli- 
gent performance  of  such  duty." 

Indeed,  there  is  little  conflict  in  the  ad^ 
jiidicated  cases  upon  the  principle.  It  is  in 
its  application  that  diversity  of  opinion  has 
arisen.  The  rule  is  tersely  stated  in  Amy 
v.  Supervisors  (Amy  v.  Barkholder)  11 
Wall.  136,  20  L.  ed.  101:  "The  rule  is  well 
settled  that,  where  the  law  requires  abso- 
lutely a  ministerial  act  to  be  done  by  a 
public  officer,  and  he  neglects  or  refuses  to 
do  such  act,  he  may  be  compelled  to  respond 
in  damages  to  the  extent  of  the  injury  aris- 
ing from  his  conduct.  TTiere  is  an  un- 
broken current  of  authorities  to  this  effect. 
A  mistake  as  to  his  duty  and  honest  inten- 
tions will  not  excuse  the  offender." 

It  must  be  taken  as  settled  by  Mott  v. 
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Hull,  supra,  that  the  work  of  repairing 
roads — aod  bridges  must  rest  in  the  same 
category — by  public  officers  is  ministerial 
in  its  nature,  and  likewise  that  the  distinc- 
tion between  acts  of  misfeasance  and  non- 
feasance in  some  of  the  cases  does  not  exist 
in  this  state;  for  each  is  placed  upon  the 
same  plane  in  the  language  above  quoted. 
But  one  distinction  is  noted  between  the  gov- 
erning principles  announced  in  Mott  v.  Hull, 
«upra,  and  those  to  be  applied  in  the  in- 
stant case.  In  the  Mott  Case  the  officers 
sued  were  township  officers,  who  pleaded 
that  they  "were  charged  by  law  with  power 
and  duty  of  repairing  the  highway."  Here 
the  parties  sued  are  county  commissioners, 
and  the  point  is  made  that  the  statutes  of 
this  state  impose  no  absolute  duty  upon 
them  to  repair  the  bridges  under  their 
charge.  We  therefore  pass  to  a  considera- 
tion of  the  laws  governing  county  commis- 
fiioners  in  this  regard.  .  It  is  to  be  noted 
that  there  is  no  allegation  that  the  bridge 
In  question  was  upon  a  "state  road/'  and 
that  therefore  the  provisions  of  the  Act  of 
1915  peculiar  to  tlie  duties  of  the  various 
officers  havincf  supervision  of  such  roads 
are  not  considered. 

By  §  7581.  Rev.  Laws  1910: 

"All  bridges  more  than  20  feet  long  shall 
be  under  the  control  and  supervision  of  the 
board  of  county  commissioners." 

By  §  IGOO.  Rev.  Laws  1910:  The  coun- 
ty commissioners  "shall  have  power  .  .  . 
to  construct  and  repair  bridges  and  to  open, 
lay  out  and  vacate  highways  .  .  . 
[and]  to  do  and  perform  such  other  duties 
and  acts  that  the  board  of  county  commis- 
sioners may  be  required  by  law  to  do  and 
perform." 

And  it  is  provided  in  §  7609,  contained 
within  the  general  articles  upon  roads  and 
bridges,  that  "the  board  of  county  com- 
missioners shall  provide  all  roads  improved, 
under  the  provisions  of  this  article,  with 
suitable  bridges  of  a  permanent  and  sub- 
stantial character  and  shall  keep  and  main- 
tain same  in  repair." 

Some  question  is  raised  that  the  latter 
section  applies  only  to  roads  within  the 
"improvement  districts"  provided  for  in  said 
article.  However  that  may  be,  we  are  of 
the  opinion  that  the  general  grant  of  power 
to  repair  bridges  above  Set  out  carries  witli 
it  the  duty  so  to  do  within  the  funds  pro- 
vided by  law  for  such  purpose.  As  early 
aa  Rex  v.  Derby,  Skinner,  370,  90  Eng.  Re- 
print, 164,  3  Bam.  &  Ad.  147,  1  L.  J.  M. 
C.  N.  8.  16,  it  was  held  that  "may"  in  the 
case  of  a  public  officer  is  tantamount  to 
"shall,"  and  in  Rex  v.  Barlow,  2  Salk.  609, 
91  Eng.  Reprint,  516,  it  was  said:  "Where 
a  statute  directs  the  doing  of  a  thing  for 
the  sake  of  justice  or  the  public  good, 
I^.R.A.1917B. 


the  word  'may*  is  the  same  as  the  word 
•shall.* " 

In  Rock  Island  County  v.  United  States, 
4  Wall.  435,  18  L.  ed.  419,  the  statute 
provided  that  the  supervisors  "may,  if 
deemed  advisable,  levy  a  tax,"  etc.  Con- 
struing the  statute,  the  Supreme  Court 
of  the  United  States  said:  "The  conclu- 
sion to  be  deduced  from  the  authori- 
ties is  that  where  power  is  given  to  public 
officers,  in  the  language  of  the  act  before  us, 
or  in  equivalent  language, — ^whenever  the 
public  interest  or  individual  rights  call  for 
its  exercise, — ^the  language  used,  though  per- 
missive in  form,  is  in  fact  peremptory." 

Tliis  language  was  adopted  and  followed 
in  Jordon  v.  Davis,  10  Okla.  329,  61  P*c. 
1063. 

Almost  the  identical  language  of  our  stat- 
ute was  involved  in  Doeg  v.  Cook,  126  Cal. 
213,  77  Am,  St.  Rep.  171,  58  Pac.  707,  supra. 
The  law  there  provided  that  "the  trustees 
have  power  to  provide  for  the  opening,  light- 
ing, and  keeping  in  good  repair  streets  and 
alleys." 

Under  the  statute  it  was  held  that  if  the 
officers,  in  regard  to  repairs,  negligently  per- 
formed their  duty  or  did  not  perform  it  at 
all,  they  were  liable  in  damages  to  anyone 
specially  injured  as  a  result  of  such  neglect. 

We  can  scarcely  conceive  of  a  power 
whose  exercise  is  more  strongly  called  for  by 
the  "public  interest"  than  that  of  keeping 
bridges  in  repair.  The  people  use  these 
bridges  upon  the  supposition  that  they  are 
capable  of  sustaining  ordinary  traffic.  The 
county  commissioners  are  public  officers, 
paid  for  their  services,  who  have  the  super- 
vision of  these  bridges  and  the  power  to 
repair  them.  Under  such  conditions  we  hold 
that  power  to  repair  carries  with  it  a  duty 
to  exercise  that  power  within  the  lawful 
limitations  regarding  available  funds  and 
the  like.  With  the  duty  to  repair  neces- 
sarily goes  the  duty  to  inspect,  in  person 
or  by  agent,  in  order  to  ascertain  the  neces- 
sity therefor.  Whether  or  not  repairs  are 
necessary;  upon  what  bridges,  if  more  than 
one  ifl  in  disrepair,  the  public  funds  should 
be  expended;  the  amount  to*  be  devoted  to 
each;  the  kind  of  repairs  to  be  made, — all 
these  may  be  matters  of  discretion,  for  a 
mistake  in  the  exercise  of  which  the  officers 
would  not  be  liable;  but  if  this  bridge,  as 
alleged,  funds  being  available  to  do  this 
particular  repairing,  as  alleged  in  the  peti- 
tion, were  left  for  seventeen  months  so  de- 
cayed that  it  constituted,  in  the  language 
of  the  petition,  "a  veritable  death  trap," 
and  the  commissioners  knew  these  facts  or 
could  have  ascertained  them  upon  "a  casual 
examination,"  as  alleged,  and  neglected  to 
so  inspect  the  bridge  or  cause  it  to  be  in- 
spected, "wantonly  and  negligently,"  then 
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we  think  that,  the  necessity  for  repairs 
being  apparent,  and  the  funds  being  avail- 
able therefor,  the  duty  to  repair  the  bridge 
becomes  ministerial,  and  if  they  negligent- 
ly failed  to  perform  that  duty  they  are 
liable  to  the  plaintiff  in  the  absence  of  con- 
tributory negligence  upon  his  part.  The 
word  "negligently''  is  used  herein  advisedly, 
and  we  are  not  to  be  taken  as  holding  that 
every  failure  to  repair  a  bridge  constitutes 
a  negligent  failure  of  duty  or  raises  a  pre- 
sumption of  negligence  upon  the  part  of  the 
commissioners. 

Defendants  rely  wholly  upon  James  v. 
Wellston  Twp.  18  Okla.  66,  13  L.R.A.(N.S.) 
1219,  90  Pac.  100,  11  Ann.  Gas.  938,  and 
Howard  v.  Rose  Twp.  37  Okla.  153,  131 
Pac.  683,  holding  the  township  not  liable 
for  damages  arising  from  defects  in  the 
township  highways.  This  contention  is  dis- 
posed of  by  the  language  of  ^lott  v.  Hull, 
supra:  ''An  officer  may  be  liable  to  an  in- 
dividual for  negligence  in  the  performance 


of  a  purely  ministerial  duty,  although  the 
state  or  political  subdivision  thereof  which 
elects  him  may  not,  under  the  law,  be  liable 
for  liis  negligence." 

We  have  confined  our  remarks  to  a  dis- 
cussion of  the  duty  to  repair.  So  far  as  the 
petition  alleges  defects  in  the  original  con- 
struction, there  being  no  allegation  that 
these  defendants  were  in  office  at  the  time 
the  bridge  wa«  first  built,  we  are  of  opiaion 
that  no  liability  can  be  fastened  upon  them 
in  that  regard.  If  any  cause  of  action 
exists  for  negligence  in  the  original  con- 
struction, the  right  of  action  is  against  the 
persons  in  office  at  that  time.  It  does  not 
extend  to  their  successors.  Lament  ▼. 
Haight,  44  How.  Pr.  1. 

The  judgment  of  the  trial  court  is  re- 
versed, with  directions  to  overrule  the  de- 
murrer to  the  petition. 

Per  Curiam: 

Adopted  in  whole. 
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ANDREW  SEDLOCK 

V. 

CARR  COAL  MINING  &  MANUFACTUR- 
ING COMPANY,  Appt. 

(98  Kan.  680,  169  Pac.  9.) 

Master  and  servant  —  workmen's  com- 
pensation —  injury  in  leaving  prop- 
erty —  course  of  eniploynieni. 

A  miner,  at  the  end  of  his  day's  work, 
changed  his  clothes,  and,  still  carrying  a 
miner's  lamp,  started  towards  the  bottom 
of  the  shaft  with  the  intention  of  ascend- 
ing to  the  top  of  the  mine.  About  200  feet 
from  the  room  where  he  had  been  at  work, 
and  about  one-half  mile  from  the  bottom 
of  the  shaft,  his  face  came  in  contact  with 
a  piece  of  slate  which  was  hanging  from  the 
roof  of  the,  mine,  and  one  of  his  eyes  was 
destroyed.  Held,  that  the  injury  arose  out 
of  and  in  the  course  of  his  employment  with- 
in the  meaning  of  the  Workmen's  Compen- 
sation Act,  and  that  under  its  provision  he 
is  entitled  to  compensation  for  the  injury. 
For  other  caseB,  see  Master  and  Servant,  II. 

a,  i,  in  Dig,  1-52  N.  8. 

(July   8,   1016.) 
Headnote  by  Johnston,  Ch.  J. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Leaven wurt 1 1 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  compensation  for  in- 
juries sustained  by  him  while  employed  in 
defendant's  mine.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  E.  Dempsey,  for  appellant: 

The  injury  sustained  did  not  ''arise  out 
of  and  in  the  course  of  employment,"  with- 
in the  meaning  of  the  Workmen's  Compen- 
sation Act. 

Parker  v.  Hambrook,  Ann.  Cas.  1913C,  4, 
note;  Plumb  v.  (Dobden  Flour  Mills  Co. 
Ann.  Cas.  1914B,  498,  note;  De  Constantin 
V.  Public  Service  Commission,  L.R.A.1936A, 
331,  note. 

^fr.  W.  W.  McCanles,  for  appellee: 

Plaintiff  was  injured  while  in  the  per- 
formance of  his  duties. 

Pittsburg  Vitrified  Paving  &  Bldp.  Brick 
Co.  V.  Fisher,  79  Kan.  677,  100  Pac.  507; 
Parkinson  Sugar  Co.  v.  Riley,  50  Kan.  401, 
34  Am.  St.  Rep.  123,  31  Pac.  lOnO:  Hobbs 
V.  Rowland,  L.R.A.1916B,  192,  note:  Mar- 
shall V.  Stewart,  33  Kng.  L.  &  Eq.  Rep.  1; 
Hills  V.  Blair,  182  Mich.  20,  148  N.  W.  243, 
7  N.  C.  C.  A.  409;  Terlecki  v.  Straus,  86 
N.  J.  L.  708,  92  Atl.  1087 ;  Sundine's  Case, 
218  Mass.  1,  L.R.A.1916A,  318,   105  N.  E. 


Note.  — The  annotation  in  L.R.A.1916A, 
23,  on  the  general  subject  of  Workmen's 
Compensation  Acts,  treats,  at  pages  232  et 
seq.,  of  the  American  cases  as  to  what  in- 
juries are  deemed  to  arise  out  of  and  in  the 
course  of  the  employment  within  such  acts; 
and  the  English  cases  on  the  subject  at 
pages  40  et  seq.  The  specific  question  as  to 
recovery  of  compensation  for  injuries  re- 
L.R.A.1917B. 


ceived  while  poing  to  and  from  work  is 
also  treated  in  the  annotation  follow in<r  l)e 
Constantin  v.  Public  Service  Commission, 
L.R.A.1916A,  331. 

For  later  cases  and  annotation  on  ques- 
tions arising  under  these  acts,  consult  the 
L.R.A.  Digest  and  Indexes  to  Xotes  cover- 
ing volumes  subsequent  to  L.R.A.1916A,  un- 
der  the   title,   "Workmen's  Compensation.'* 
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4S5,  5  N.  C.  C.  A.  616;  Blovelt  v.  Sawyer 
[1904J  1  K.  B.  271,  78  L.  J.  K.  B.  N.  8. 
155,  68  J.  P.  110,  62  Week.  Rep.  503,  89 
L.  T.  N.  S.  658,  20  Times  L.  R.  106,  6  W. 
C.  C.  16;  0e  Filippis  t.  Falkenberg,  170 
App.  Div.  153,  155  N.  Y.  Supp.  761;  I>e 
OniBtaiitiii  Y.  Pablie  Service  Commission, 
L.R.A.1916A,  381,  note;  Putnam  v.  Pacific 
Monthly  Co.  68  Or.  36,  45  L.R.A.(N.8.) 
338,  L.R.A.1916F,  782,  130  Pac.  990,  136 
Pac.  835,  Ann.  Cas.  191 5C,  256;  Ilobson 
r.  Moorman,  115  Tenn.  78,  8  L.R.A.(N.S.) 
749,  90  S.  W.  158,  5  Ann.  Cas.  601 ;  Kwald 
T.  Chicago  ft  N.  W.  R.  Co.  70  Wis.  420,  5 
Am.  St.  Rep.  178,  86  N.  W.  14,  591;  Olsen 
T.  Andrews,  168  Mass.  261,  47  N.  E.  90,  2 
Am.  Neg.  Rep.  570;  Chicago,  R.  I.  ft  T.  R. 
Co.  V.  Oldridge,  33  Tex.  Civ.  App.  436,  76 
S.  W.  581:  Helmke  v.  Thilmany,  107  Wis. 
216,  83  N.  W.  360,  8  Am.  Neg.  Rep.  172; 
MuHer  v.  Oakea  Mfg.  Co.  113  App.  Div. 
689,  99  N.  Y.  Supp.  923:  Southern  Coal 
&  Coke  Co.  V.  Swinney,  149  Ala.  405,  42 
8o.  810;  Amys  v.  Barton  [1012]  1  K.  B. 
40.  81  L.  J.  K.  B.  N.  S.  65,  105  L.  T.  N.  S. 
619,  28  Times  L.  R.  29,  6  B.  W.  C.  C.  117; 
Kitchenham  v.  The  Johannesburg  [1911]  A. 
C.  417,  80  L.  J.  K.  B.  N.  S.  1102,  106  L.  T. 
N.  S.  118,  27  Times  L.  R.  504,  55  Sol.  Jo. 
699,  4  B.  W.  C.  C.  311. 

Johii.ston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  an  action  in  the  district  court  Andrew 
Sedlock  recovered  a  judgment  for  $1,456 
against  the  Carr  Coal  Mining  ft  Manufac- 
turing Company,  as  compenAation  for  an 
injury  sustained  by  him  wiiiie  employed  in 
the  defendant's  mine.  There  is  no  contro- 
verey  between  the  parties  as  to  the  employ- 
ment, or  the  nature  and  extent  of  the  in- 
jury suffered,  nor  yet  as  to  the  amount  of 
the  compensation  allowed.  The  question 
which  divides  them  is  whether  the  acci- 
dental injury  sustained  by  the  plaintiff 
arose  out  of  and  in  the  course  of  his  em- 
ployment with  the  defendant  within  the 
meaning  of  the  Compensation  Act.  It  ap- 
pears that  plaintiff  had  been  at  work  dur- 
ing the  day  in  one  of  the  rooms  in  the  coal 
mine.  About  4  o'clock  he  quit  work, 
changed  his  mining  clothes  for  street 
clothes  in  the  room,  then  started  to  walk 
along  the  entry  in  the  mine  leading 
towards  the  shaft  for  the  purpose  of  as- 
cending to  the  top  of  the  mine.  He  wore 
his  miner's  lamp,  and  it  was  necessary  for 
him  to  do  so  in  order  to  find  his  way  to 
the  bottom  of  the  shaft.  While  he  was 
walking  along  one  of  the  straits  of  the 
mine  leading  to  the  shaft,  and  about  200 
feet  from  his  room  and  one-half  mile  from 
the  bottom  of  the  shaft,  he  struck  his 
face  against  a  piece  of  slate  that  was 
I>.R.A  1917B. 


f  hanging  from  the  roof  of  the  mine,  and  the 
result  was  an  injury,  including  the  destruc- 
tion of  one  of  his  eyes.  At  the  time  of  the 
injury  both  parties  were  within  the  oper- 
ation of  the  Workmen's  Compensation  Law. 

The  defendant  contends  that  the  plaintiff 
was  not  entitled  to  c<nnpen8ation  under  the 
act.  To  recover,  it  must  appear  that  the 
plaintiff's  injury  arose  out  of  and  in  the 
course  of  his  employment.  Laws  1911, 
chap.  218,  §  1.  In  an  amendment  of  §  9 
of  the  act  it  is  provided  that  ''the  words 
'arising  out  of  and  in  the  course  of  employ- 
ment' as  used  in  this  act,  shall  not  be  con- 
strued to  include  injuries  to  the  employee 
occurring  while  he  is  on  his  way  to  assume 
the  duties  of  his  employment,  or  after  leav- 
ing such  duties,  the  proximate  cause  of 
which  injury  is  not  the  em]^loyer's  negli- 
gence."   Laws  1913,  chap.  216,  §  4. 

While  the  plaintiff  had  laid  aside  his 
pick  and  other  tools,  he  was  still  in  the 
mine  and  subject  to  the  rules  prescribed  by 
the  defendant  ^en  the  accident  occurred. 
The  relationship  of  master  and  servant  con- 
tinued to  exist  while  he  was  within  the  con- 
trol and  subject  to  the  orders  of  the  de- 
fendant. While  the  plaintiff  was  in  the 
mine  he  was  under  obligation  to  observe 
the  rules  prescribed  by  the  defendant,  and 
it  was  inenmbent  on  the  defendant  to  pro- 
vide him  not  only  »  safe  place  to  work  in 
the  mine,  but  also  a  safe  passageway  out 
of  it,  as  well  as  the  means  to  oarry  him 
safely  to  the  top  of  the  mine.  His  duties 
to  his  employer  had  not  ended  until  he 
left  the  mine,  nor  had  the  duties  of  the  de- 
fendant towards  him  ended  imtil  that  time. 
It  cannot  be  said,  therefore,  that  he  was 
on  his  way  to  assume  the  duties  of  his  em- 
ployment, or  had  left  such  duties  at  the 
time  of  his  injury.  The  statutory  defini- 
tion of  the  words,  "arising  out  of  and  in 
the  course  of  employment,"  is  substantially 
the  meaning  applied  to  them  by  the  courts 
which  have  had  them  under  consideration. 

In  Milwaukee  v.  Althoff,  156  Wis.  68, 
LJI.A.1916A,  327,  145  N.  W.  238,  4  N.  C. 
C.  A.  110,  compensation  was  allowed  to  an 
employee  who,  after  receiving  instructions 
as  to  where  he  was  to  work  during  the  day, 
proceeded  along  a  street  toward  the  place, 
and  while  on  the  way  he  fell  and  injured 
his  knee.  It  was  contended  that,  as  he  was 
not  actually  at  work  and  had  not  in  fact 
reached  the  place  of  work,  the  injury  could 
not  be  said  to  have  been  received  in  the 
course  of  employment  or  to  have  arisen  out 
of  it.  The  decision  was  rested  largely  on 
the  relationship  that  existed  between  the 
parties  when  the  accident  occurred,  upon 
the  theory  that  if  the  relationship  of  mas- 
ter and  servant  existed  at  the  time  of  tlie 
injury,  he  was  entitled  to  the  benefits  of 
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the  act.  It  was  held  that  if  the  servant 
was  under  the  master's  control  and  sub- 
ject to  his  direction,  the  accident  is  to  be 
regarded  as  having  arisen  out  of  and  in 
the  course  of  the  employment.  Many 
American  and  English  cases  are  cited  to 
show  that  the  relation  may  extend  beyond 
the  hours  when  the  servant  is  carrying  on 
his  regular  work,  and  in  some  instances, 
where  he  goes  to  places  other  than  the 
mine,  factory,  or  premises  where  the  actual 
work  was  being  done. 

In  De  Constantin  v.  Public  Service  Com- 
mission, 76  W.  Va.  32,  L,R.A.1916A,  329, 
83  S.  £.  88,  a  workmen  employed  by  a 
contractor  to  do  work  upon  a  railroad  was 
killed  about  five  minutes  before  the  actual 
work  was  to  begin  and  also  before  his  ar- 
rival at  the  place  where  the  work  was  to 
be  done.  The  accident  was  supposed  to 
Iiave  occurred  while  the  workman  w^as  pro- 
ceeding on  a  way  chosen  by  himself,  and 
when  he  stepped  in  front  of  one  train  to 
escape  another.  As  he  was  not  upon  the 
premises  of  the  employer,  nor  upon  a  road 
or  other  way  provided  by  the  employer  as 
the  only  means  of  access  to  the  place  where 
the  work  was  to  be  done,  compensation  was 
not  recoverable.  The  court  held  that  a  re- 
covery may  be  had  in  some  instances  before 
the  arrival  at  or  retirement  from  the  place 
of  aotual  work.  It  was  said:  "A  reason- 
able time  after  the  termination  of  actual 
work  is  allowed.  If  a  workman  is  injured 
on  the  premises  of  the  employer  and  while 
leaving  his  place  of  actual  work  by  the 
usual  course  of  travel,  the  injury  is  deemed 
to  have  arisen  out  of  the  employment. 
Kinney  v.  Baltimore  &  0.  Employees'  Relief 
Asso.  35  W.  Va.  385,  15  L.R.A.  142,  14  S. 
£.  8.  Since  injury  after  the  termination 
of  actual  work,  while  on  the  premises  of 
the  employer  and  in  pursuit  of  the  usual 
way  of  leaving  the  same,  is  held  to  be  with- 
in the  course  of  employment,  and  to  have 
arisen  out  of  the  same,  it  seems  clear  that 
an  injury  to  a  workman  while  coming  to 
his  place  of  work  on  the  premises  of  the 
employer  and  by  the  only  way  of  access, 
or  the  one  contemplated  by  the  contract  of 
employment,  must  also  be  regarded  as  hav- 
ing been  incurred  in  the  course  of  the  em- 
ployment and  to  have  arisen  out  of  the 
same.  If,  in  such  case,  injury  docs  not 
occur  on  the  premises,  but  in  close  proxim- 
ity to  the  place  of  work  and  on  a  road  or 
other  way  intended  and  contemplated  by 
the  contract  as  being  the  exclusive  means 
of  access  to  the  place  of  work,  the  same 
principle  would  apply  and  govern.'' 

It  was  held  in  a  Michigan  case  that  the 
fact  that  a  workman  is  upon  the  premises 
of  his  employer  when  the  injury  occurs  is 
L.R.A.19nB. 


not  a  conclusive  test  that  he  is  covered  bj 
the  act,  as  he  might  be  so  far  beyond  the 
place  of  work  at  the  time  of  the  accident 
as  to  be  beyond  the  control  or  direction 
of  the  employer,  and  tlierefore  outside  of 
the  protection  of  the  act.  A  section  hand, 
instead  of  eating  his  dinner  with  others  of 
the  crew  near  the  place  of  work  as  was 
customary,  concluded  to  go  to  his  own  home 
for  dinner,  a  considerable  distance  away. 
While  walking  on  a  railroad  track  towards 
his  liome  he  was  struck  by  a  train  and 
killed.  The  court  followed  the  rule  that 
accidents  which  befall  an  employee  while 
going  to  and  from  his  work  are  not  to  be 
regarded  as  happening  in  the  course  of  or 
arising  out  of  his  employment,  and  held 
that,  as  the  workman  had  gone  on  a  mis- 
sion of  his  own,  not  connected  with  the  em- 
ployer's business  nor  in  accordance  with 
the  usage  of  the  crew,  but  for  his  own  pur- 
poses and  pleasure,  he  was  not  entitled  to 
compensation.  In  deciding  the  case  the 
court  remarked:  "In  applying  the  general 
rule  that  the  period  of  going  to  and  re- 
turning from  work  is  not  covered  by  the 
act,  it  is  held  that  the  employment  is  not 
limited  by  the  exact  time  when  the  work- 
man reaches  the  scene  of  his  labor  and  be- 
gins it,  nor  when  he  ceases,  but  includes  a 
reasonable  time,  space,  and  opportunity 
before  and  after,  while  he  is  at  or  near  liis 
place  of  employment."  Hills  v.  Blair,  182 
Mich.  20,  27,  148  N.  W.  243,  7  N.  C.  C.  A. 
409. 

In  Zabriskie  v.  Erie  R.  Co.  80  N.  J.  L. 
206,  L.R.A.1910A,  315,  92  Atl.  385,  an  em- 
ployer failed  to  provide  toilet  facilities  for 
employees  in  the  building  where  they  were 
at  work,  and  they  were  obliged  to,  and  did, 
habitually  resort  for  such  facilities  to  an- 
other building  of  the  employer  which  lay 
across  a  public  street.  One  of  them,  wliile 
crossing  the  street  to  reach  the  toilet  dur- 
ing working  hours,  was  struck  by  a  ve- 
hicle, and  the  court  held  that  the  action 
arose  out  of  and  in  the  course  of  employ- 
ment. 

Parkinson  Sugar  Co.  v.  Riley,  50  Kan. 
401,  34  Am.  St.  Rep.  123,  3l'Pac.  1090, 
did  not  arise  under  the  Compensation  Act, 
but  it  is  somewhat  analogous.  There  an 
employee  at  work  on  the  premises  of  the 
company  asked  and  obtained  permission  to 
go  into  a  certain  part  of  the  factory  to 
warm  himself,  and  while  attempting  to  en- 
ter the  place,  fell  into  an  uncovered  cis- 
tern and  was  scalded.  It  was  contended 
that  the  employee  was  pursuing  his  own 
comfort  and  pleasure  at  the  time,  and  was 
not  engaged  in  the  business  of  his  em- 
ployer; but  the  court  held  that  he  was 
engaged  in  the  line  of  his  duty  at  the  time 
of  the  injury. 
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In  Pittsburg  Vitrified  Paving  &  Bldg. 
Brick  Co.  t.  Fislier,  70  Kan.  676,  100  Pac. 
607,  four  men  were  employed  to  work  at 
a  certain  machine  in  a  brick  plant,  and 
imder  their  plan  each  one  took  a  turn  at 
resting  while  the  others  were  at  work.  One 
of  them,  while  resting,  went  into  another 
department  of  the  establishment  near  his 
own  machine,  and  was  injured  because  of 
the  failure  of  his  employer  to  guard  ma- 
chinery near  which  he  went.  It  was  held 
that  he  was  engaged  in  the  performance  of 
duty  at  the  time,  and  that  a  recovery  might 
be  had  under  the  provisions  of  the  Factory 
Act. 

An  elaborate  annotation  of  the  Work- 
men's Compensation  Act,  covering  every 
feature  of  it,  may  be  found  in  L.R.A.1916A, 
in  which  the  American  and  English  cases 
are  cited,  and  most  of  those  applicable  to 
the  point  in  contention  here  are  set  forth  at 
pages  40,  232,  327,  and  329.  In  the  note 
authorities  are  cited  in  support  of  the 
proposition    that    "the    moment    that    the 


actual  work  stops  cannot  be  considered  in 
every  case  as  the  time  of  termination  of 
the  employment,"  and  that  a  "recovery  may 
be  had  for  an  accident  occurring  before  the 
place  of  work  has  been  reached,  if,  during 
the  antecedent  period  within  which  it  oc- 
curred, the  servant  was,  as  a  matter  of 
fact  under  the  master's  control.*'  LbR-A. 
1016A,  332. 

Here,  as  we  have  seen,  the  workman  was 
in  the  mine,  under  the  direction  and  en- 
titled to  the  protection  of  the  defendant  at 
the  time  of  the  accident.  Each  owed  du- 
ties to  the  other,  and  the  relation  of  mas- 
ter and  servant  still  existed  between  them 
when  tlie  injury  was  sustained,  although 
the  workman  was  not  actually  using  the 
pick   and   shovel   at  that  time. 

A  motion  to  dismiss  the  case  was  filed, 
but  the  merits  of  the  controversy  were  fully 
presented  by  both  parties  when  the  motion 
was  submitted,  and  therefore  final  disposi- 
tion  of  the  case  will  be  made  at  this  time. 

The  judgment  is  affirmed. 
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WESTERN  &  SOUTHERX  LIFE  INSUR- 
ANCE COMPANY,  Appt., 
v. 

CARRIE  WEBSTER. 

(172  Ky.  444,  189  S.  W.  429.) 

Insurance  —  insurable  interest  —  Illegal 
wife. 

1  A' woman  living  with  a  man  as  his 
1%'ife  puiBuant  to  a  formal  but  illegal  mar- 
riage has  an  insurable  interest  in  his  life. 
For  other  cwtes,  see  Fneurance,  It,  &,  in  Dig, 

1-S2  N.  8. 

Same  ~  destruction  of  insurable  Inter- 
est —  effect. 

2.  The  annulment  of  a  formal  but  illegal 
marriage,  during  which  the  woman  took  in- 
surance on  the  life  of  the  man,  destroys 
her  insurable  interest,  and  she  can  recover 
only  the  premiums  which  she  has  paid  on 
the  policy. 
For  other  cases,  see  Insurance,  II,  5,  in  Dig. 

1-52  N.  /Sf. 

(November  28,  1916.) 

Note. —  Generally,  as  to  insurance  on 
life  in  favor  of  paramour,  see  note  to  Mu- 
tual L.  Ins.  Co.  V.  Cummings,  47  L.R.A. 
(N.S.)   252. 

The  effect  of  divorce  on  rights  of  bene- 
ficiary under  insurance  policy  or  benefit  cer- 
tificate is  treated  in  the  notes  to  Wallace 
V.  Mutual  Ben.  L.  Ins.  Co.  3  L.R.A.(N.S.) 
478;  Green  v.  Green,  39  L.R.A.(N.S.)  370; 
and  Filley  t.  Illinois  L.  Ins.  Co.  L.R.A. 
lOlfiD,  130. 
L.R.A. 1917B 


APPEAL  by  defendant  from  a  Jud^ent 
of  the  Circuit  Court  for  Campbell  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
life  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  M.  Caldwell,  for  appellant: 

Plain tiff^s  petition  does  not  state  a  cause 
of  action. 

Schaiiberger  v.  Moral,  168  Ky.  368,  182 
S.  \V.  198;  Sea  v.  Conrad,  166  Ky,  51,  47 
L.R.A.(N.S.)  1074,  159  S.  W.  622,  Ann. 
Cas.  1916C,  318. 

Plaintiff,  never  having  been  lawfully  mar- 
ried to  the  assured,  had  no  insurable  in- 
terest in  his  life. 

Western  &  Southern  L.  Ins.  Co.  v.  Grimes, 
138  Ky.  338,  128  S.  W.  66;  Rupp  v.  West- 
ern Life  Indemnity  Co.  138  Ky.  18,  29 
L.R.A.  (N.S.)  675,  127  S.  W.  490;  Scott  v. 
Scott,  25  Ky.  L.  Rep.  1356,  77  S.  W.  1122. 

Messrs.  Judson  A.  Shuey  and  L.  J. 
Crawford,  for  appellee: 

A  person  may  take  out  insurance  on  his 
own  life  and  designate  whom  he  pleases 
as  beneficiary;  but  in  addition  to  this, 
under  the  facts,  this  innocent,  dependent 
plaintiff,  who  supposed  she  was  Weesner's 
wife,  and  for  whom  he  insured  his  life  and 
paid  the  first  premium,  had  an  insurable 
interest.  ' 

Warnock  v.  Davis,  104  U.  S.  775,  26  L. 
ed.  924;  Hess  v.  Segenfelter  (Morgan  v. 
Scgenfelter)  127  Ky.  348,  14  L.R.A.(N.S.) 
1172,  128  Am.  St.  Rep.  34.3,  105  S.  W.  476; 
Provident  Sav.  Life  Assur.  Co.  v.  Dees,  120 
Ky.  285,  86  S.  W.  522;   Rupp  v.  Western 
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Life  Indemnity  Co.  138  Ky.  21,  29  L.R.A. 
(N.S.)  676,  127  S.  W.  490;  Mutual  Ben. 
L.  Ins.  Co.  V.  Martin,  108  Ky.  11,  56  S.  W, 
694;  Scott  V.  Scott,  25  Ky.  L.  Rep.  1365, 
77  S.  W.  1122;  25  Cyc.  705;  Lampkin  v. 
Travelers'  Ins.  Co.  11  Colo.  App.  249,  52 
Pac.  1040;  Ruoff  v.  John  Hancock  Mut. 
L.  Ins.  Co.  86  App.  Div.  447,  83  N.  Y. 
Supp.  758;  Joyce,  Ins.  §  1055;  Equitable 
Life  Assur.  Soc.  v.  Patterson,  41  Ga.  338, 
6  Am.  Rep.  535. 

Clarke,  J.,  delivered  the  opinion  of  the 
court : 

Appellee  filed  this  action  seeking  to  re- 
cover of  appellant  the  sum  of  $1,000,  the 
amount  of  a  policy  issued  by  a'ppellant 
upon  the  life  of  James  P.  Weesner  on  the 
29th  day  of  June,  1907,  in  which  she  was 
designated  as  the  beneficiary,  alleging  that 
she  was  married  to  Weesner  on  the  14th 
day  of  February,  1906,  and  that  he  had 
died  on  or  before  the  22d  day  of  March, 
1915.  She  further  alleged  that  the  policy 
was  issued  and  delivered  to  her  and  Wees- 
ner, but  that  she  had  paid  all  the  premiums 
that  were  paid  upon  it,  and  that  she  had 
been  divorced  from  insured  by  judgment  of 
the  Campbell  circuit  court  on  the  7th  day 
of  January,  1909;  that  the  company  had 
refused  to  accept  the  offered  proof  of  Wees- 
iier's  death,  or  to  pay  her  the  amount  of 
the  policy.  A  demurrer  was  filed  to  the  pe- 
tition and  overruled.  Appellant  answered 
in  three  paragraphs.  In  the  first  para- 
graph it  denied  that  Weesner  was  dead.  In 
the  second  it  denied  that  appellee  was  the 
le<jal  wife  of  the  insured,  or  that  she  had 
any  insurable  interest  in  his  life,  and  ten- 
dered and  paid  into  court  the  sum  of 
$287.75,  alleged  to  be  the  total  amount  of 
premiums,  with  interest  and  costs  then  ac- 
crued, paid  by  appellee,  which  it  asked 
that  appellee  be  required  to  accept  in  full 
settlement  of  all  demands.  In  the  third 
paragraph  appellant  alleged  that  if  appellee 
ever  had  any  interest,  insurable  or  other- 
wise, in  the  policy  of  insurance  sued  on,  or 
in  the  life  of  James  P.  Weesner,  such  rights 
were  terminated  by  the  judgment  of  di- 
vorce. A  demurrer  was  sustained  to  the 
second  and  third  paragraphs  of  the  answer, 
and  appellee  declined  to  accept  the  amount 
tendered  and  paid  into  court  in  full  satis- 
faction of  her  claim.  At  the  conclusion  of 
the  evidence,  both  appellee  and-  appellant 
entered  a  motion  for  a  peremptory  instruc- 
tion. The  motion  of  appellant  was  over- 
ruled, to  which  it  excepted,  while  the  motion 
of  appellee  was  sustained,  to  which  appel- 
lant objected  and  excepted,  and  the  jury, 
pursuant  to  the  instructions  of  the  court, 
returned  a  verdict  in  favor  of  appellee  for 
the  full  amount  of  the  policy,  upon  which 
L.R.A.19nB. 


{judgment  was  entered,  and  from  which 
judgment  this  appeal  is  prosecuted. 

Numerous  errors  are  relied  upon  by  ap- 
pellant for  revepsal;  but,  as  the  questions 
involved  depend  upon  the  validity  of  the 
contract,  it  will  only  be  necesaary  to  con- 
strue the  contract  in  the  light  of  the  factfi 
of  record. 

Since  appellee  alleiged  in  her  petition 
that  *'the  said  contract  of  insurance  was 
Altered  into  by  and  between  the  Jamea  P. 
Weesner,  plaintiff  and  defendant  therdn," 
but  that  she  liad  paid  all  the  premiums 
paid  to  appellant  upon  the  policy,  it  was 
necessary  to  the  validity  of  the  contract 
that  she  should  have,  at  the  time  the  con- 
tract was  made,  an  insurable  interest  in 
the  life  of  Weesner;  otherwise  it  would 
have  been  a  wagering  contract  and  against 
public  policy.  Western  &.  Soutiiern  L.  Ins. 
Co.  V.  Grimes,  138  Ky.  338,  128  S..W.  65, 
and  Rupp  v.  Western  Life  Indemnity  Co. 
138  Ky.  18,  29  L.R.A.(N.S.)  675,  127  S.  W. 
490.  That  appellee  and  Weesner  were  not 
legally  married  is  admitted,  and  appellant 
contends  that  appellee  therefore  did  not 
have  an  insurable  interest  in  his  life.  In 
Joyce  on  Insurance,  §  1055,  it  is  said:  '^ Al- 
though it  is  held  that  by  the  term  'wife* 
is  meant  a  lawful  wife,  yet  a  woman  has 
an  insurable  interest  in  the  life  of  a  man 
with  whom  she  has  for  years  been  living 
as  his  wife." 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Martin, 
108  Ky.  11,  55  S.  W.  694,  this  court  said 
[25  Cyc.  705] :  ^'Where  a  man  and  woman 
live  together  as  husband  and  wife,  either 
has  an  insurable  interest  in  the  life  of  the 
other,  irrespective  of  whether  there  is  a 
valid  marriage." 

It  is  true  that,  in  all  of  the  cases  so 
holding  which  we  have  examined,  the  policy 
was  procured  by  the  insured  and  the  pre- 
miums paid  by  him;  but  insura,ble  interest 
is  not  dependent  upon  who  pays  the  pre- 
miums, but  solely  upon  the  relationship 
the  parties  bear  toward  each  other.  As 
said  in  Warnock  v.  Davis,  104  U.  S.  775, 
26  L.  ed.  924:  "It  is  not  easy  to  define 
with  precision  what  will  in  all  cases  con- 
stitute an  insurable  interest,  so  as  to  take 
the  contract  out  of  the  class  of  wager  pol- 
icies. It  may  be  stated  generally,  however, 
to  be  such  an  interest,  arising  from  the 
relations  of  the  party  obtaining  the  insur- 
ance, either  as  creditor  of  or  surety  for 
the  assured,  or  from  the  ties  of  blood  or 
marriage  to  him,  as  will  justify  a  reason- 
able expectation  of  advantage  or  benefit 
from  the  continuance  of  his  life." 

As  the  policy  was  issued  upon  the  life 
of  Weesner  while  he  and  appellee  were 
living  together  as  husband  and  wife  pur- 
suant to  a  formal  but  illegal  marriage,  and 
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they  were  recognized  ae  such  by  friends  and 
acquaintaiiceB,  we  conclude  appellee  had, 
when  the  policy  waa  issued,  an  insurable 
interest  in  the  Hie  of  Weesner,  such  as  per- 
mitted her  to  pay  the  premiums  thereon, 
and  that  the  contract  was  not  therefore 
Toid. 

But  one  other  question  with  reference 
to  the  policy  remains,  and  that  is:  Bid 
the  judgment  annulling  the  marriage  of  ap- 
pellee and  the  insured,  upon  the  ground 
that  it  was  void  ab  initio  because  Wees- 
ner  had  a  living  wife  from  whom  he  had 
not  been  divorced,  terminate  her  interest 
in  the  contract?  Appellant  contends  that 
it  does,  and  that  she  is  only  entitled  to 
recover  the  amount  she  has  paid  to  it  as 
premiums,  with  interest,  which  amount  it 
tendered  in  full  settlement  of  the  claim.  In 
support  of  this  contention,  appellant  cites 
Schauberger  y.  Morel,  168  Ky.  308,  182  8. 
W.  198,  and  Sea  v.  Conrad,  155  Ky.  51,  17 
L.R^.(N.S.)  1Q74,  159  S.  W.  622,  Ann.  Cas. 
1915C,  318,  in  the  former  of  which  cases 
this  court  said:  ''It  is  now  a  settled  rule 
of  law  in  this  jurisdiction  that  if  a  hus- 
band procures  a  life  insurance  policy  on 
himself,  naming  his  wife  as  beneficiary,  but 
with  the  right  reserved  to  himself  to  change 
the  beneficiary,  and  the  parties  are  there- 
after divorced  by  a  judgment  of  a  court  of 
competent  jurisdiction,  the  wife  is  there- 
by devested  of  all  interest  in  the  policy  of 
insurance,  and  cannot  at  the  death  of  the 
husband  claim  the  proceeds.  In  other 
words,  the  wife's  interest  in  the  policy  on 
the  husband's  life  is  devested  by  the  judg- 
ment of  divorce,  and  this  is  true  though  the 
premiums  thereon  may  have  been  paid  by 
the  wife;  but  in  the  latter  case  she  will  be 
entitled  to  be  reimbursed  out  of  the  pro- 
ceeds of  the  policy  the  amount  of  the  pre- 
miums paid  by  her  thereon.  The  judgment 
of  divorce  operates  to  restore  to  the  di- 
vorced parties  the  title  to  such  property  as 
either  may  have  obtained  from  or  through 
the  other  during  marriage,  in  consideration 
or  by  reason  thereof;  and  this  is  true 
whether  the  return  of  the  property  is  or- 
dered by  the  judgment  of  divorce  or  in  a 
subsequent  proceeding.  If  the  order  of  res- 
toration be,  as  is  often  the  case,  merely 
formal,  or  none  is  made  when  the  divorce 
is  granted,  any  question  thereafter  arising 
as  to  what  property  shall  be  restored  by 
either  party  to  the  other  may  be  settled  by 
aubsequent  proceedings.'' 

Counsel  for  appellee  contends  that  the 
ahove  rule  applies  only  whei%  there  has 
been  a  divorce  from  a  legal  marriage,  and 
has  no  application  where  the  judgment  an- 
nuls a  void  marriage;  that  the  above  rule 
if  dependent  upon  §  425  of  the  Civil  Code 
and  §  2121  of  the  Kentucky  Statutes;  that 
L.R.A.1917B. 


neither  of  these  statutory  provisions  has 
reference  to  any  divorce  except  from  the 
bonds  of  matrimony  such  as  exist  under 
a  legal  marriage,  but  which  never  existed 
between  appellee  and  the  insured.  Appellee 
cites  from  the  latter  part  of  §  2121  of  the 
Statutes  the  following:  ''Upon  final  judg- 
ment of  divorce  from  the  bond  of  matri- 
mony the  parties  shall  be  restored  such 
property,  not  disposed  of  at  the  commence- 
ment of  the  action,  as  eitlier  obtained  from 
or  through  the  other  before  or  during  the 
marriage  in  consideration  thereof,"  in  sup- 
port of  his  argument  that  it  is  only  a 
"judgment  of  divorce,  from  the  bond  of 
matrimony"  that  restores  property  acquired 
by  reaaon  of  the  marriage. 

The  argument  is  ingenious,  and,  if  sound, 
leaves  a  psuedo  wife  in  a  very  much  better 
position  with  reference  to  property  acquired 
by  her  from  the  illegal  husband  during  and 
by  reason  of  an  illegal  marriage  relation- 
ship when  same  is  declared  a  nullity,  than 
a  legal  wife,  is  left  with  reference  to  prop- 
erty acquired  by  her  from  her  husband 
during  and  by  reason  of  a  legal  marriage 
when  same  is  dissolved.  Tliis  anomalous 
condition  can  receive  judicial  sanction  only 
if  it  necessarily  results  from  statutory  en- 
actment, and  we  do  not  believe  that  any 
such  necessity  exists  here,  the  quotation  by 
counsel  for  appellee  from  §  2121,  supra, 
when  taken  by  itself,  would  seem  to  indi- 
cate that  restoration  of  property  might 
apply  alone  to  a  final  judgment  of  divorce 
from  the  bonds  of  matrimony;  but,  when 
you  read  the  entire  section  of  the  statutes, 
it  is  apparent  that  the  only  purpose  of  the 
legislature  in  restricting  the  language  to  a 
final  judgment  of  divorce  from  the  bonds 
of  matrimony  was  to  distinguish  such  a 
divorce  from  a  judgment  of  divorce  from 
bed  and  board,  following  which  there  is 
no  restitution  of  property.  The  entire  sec- 
tion deals  with  property  rights  of  husband 
and  wife,  and  it  is  clear  that  the  legisla- 
ture intended  by  its  enactment  that  an  ab- 
solute divorce,  as  diatinguished  from  a  sep- 
aration from  bed  and  board,  should  carry 
with  it  a  restoration  of  property  acquired 
by  one  spouse  from  the  other  during  and 
by  reason  of  the  marriage  relationship,  and 
that  this  section  was  meant  to  apply  to 
nil  absolute  divorces,  and  applies  with  equal 
force  to  a  judgment  annulling  a  marriage 
that  was  void  ab  initio.  But  even  if  this 
were  not  true,  for  another  reason  appellee 
could  not,  under  the  facts  here,  be  per- 
mitted to  recover  more  than  the  amount 
that  she  had  paid  to  the  company  with  in- 
terest. Although  she  had  an  insurable  in- 
terest such  as  authorized  her  to  pay  the 
premiums  so  long  as  she  and  the  insured 
lived  together  as  husband  and  wife,  wifhout 
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contravening  public  policy  against  wager- 
ing contracts,  when  that  relationship 
ceased,  she  no  longer  had  any  interest  in 
his  life,  and  could  not  then  pay  premiums 
to  keep  alive  insurance  upon  his  life  with- 
out engaging  in  a  wagering  contract. 
There  can  be  no  doubt  that  after  her  mar- 
riage to  the  insured  was  annulled,  she  had 
no  insurable  interest  in  his  life,  since  her 
innurable  interest  was  based  upon  a  mere 
cohabitation,  which  could  not  survive  the 
existence  of  the  relationship.  This  case  is 
in  no  wise  analogous  to  the  cases  where  one 
of  the  two  dies  while  the  relationship  exists, 
and  the  survivor  is  permitted  to  collect 
the  policy.  Tlie  policy  here  not  only  did 
not  mature  while  the  conditions  creating 
an  insurable  interest  existed,  but  in  order 
to  mature  the  policy  it  was  necessary  for  ap- 
pellee to  pay  the  premiums  for  more  than 
five  years  upon  a  policy  insuring  a  life  in 
which  she  had  no  insurable  interest.  In 
Sea  v.  Conrad  and  Schauberger  v.  Morel,  su- 
pra, it  was  held  that  a  life  insurance  policy 
containing  a  change  of  beneficiary  clause 
was  the  property  of  the  insured  even  if  the 


premiums  were  paid  by  the  beneficiary. 
The  policy  here,  then,  since  it  contains  such 
a  clause,  was  the  property  of  Weesner,  and 
appellee  had  no  interest  in  same  except  as 
beneficiary  subject  to' his  right  of  change, 
and  consequently  no  right  to  keep  it  aUve 
by  payment  of  the  premiums  in  the  absence 
of  an  insurable  interest  in  the  life  of  the 
assured.  For  her  so  to  do,  even  with  the 
consent  of  appellant,  would  be  engaging  in 
the  maintenance  of  a  wagering  contract, 
which  is  against  public  policy.  Western 
&  Southern  L.  Ins.  Co.  v.  Grimes,  138  Ky. 
338,  128  S.  W.  66.  The  only  interest  ap- 
pellee had  in  the  policy  after  the  termina- 
tion of  her  insurable  interest  in  the  life 
of  the  insured  wtiB  the  amount  of  the  pre- 
miums that  she  had  paid  upon  the  policy. 

It  therefore  results  the  court  erred  in 
sustaining  a  demurrer  to  that  portion  of 
appellant's  answer  confessing  liability  for 
the  premiums  paid  by  appellee  and  tender- 
ing the  amount  of  same  with  interest. 

Wherefore  the  judgment  is  reversed  lor 
proceedings  consistent  herewith. 


NEW  MEXICO  SUPREME  COURT. 

RE  OWEN  N.  MARRON  et  al. 

(—  N.  M.  — ,  160  Pac.  391.) 

Atlomey  —  concealment  of  evidence  — 
reprimand. 

1.  An  attorney  at  law,  having  in  his  pos- 
session a  copy  or  duplicate  of  an  original 
contract,  the  contents  of  which  are  ma- 
terial to  the  determination  of  the  issues  in 
a  case,  who  conceals  the  same,  and  replies, 
when  called  upon  by  opposing  counsel  to 
produce  it,  that  the  contract  is  not  in  his 
possession  or  custody  or  under  his  control, 
when,  as  a  matter  of  fact,  the  said  con- 
tract is  at  that  time  where  it  has  been  con- 
cealed by  him,  is  guilty  of  unprofeutiional 
conduct  and  subject  to  a  reprimand  there- 
for. 

For  other  caaea,  aee  Attomeya,  I.  d,  in  Dig. 
1-32  X.  8. 

Same  —  falffe  evidence  —  suspension. 

2.  An  attorney  at  law  who  offers  in  evi- 
dence on  behalf  of  his  client  an  alleged  re- 
lease as  constituting  valid  and  admissible 
evidence  of  payment  and  discharge  of  the 
cause  of  action  against  his  client,  and  who 
moves  to  instruct  the  jury  that  said  release 
constitutes  a  valid  and  sufficient  defense  on 
behalf  of  his  client,  when  in  truth  and  in 
fact  the  said  release  is  not  a  valid  and  law- 

Headnotes  by  Hanna,  J. 


Note.  —  Concealment  or   failure  to  pro- 
duce  document   as   ground   for   disbarment 
or  suspension  is  the  subject  of  the  annota- 
tion following  this  case,  post,  384. 
I^.R.A.1917B. 


ful  release,  discharge,  or  satisfaction  of  the 
claim,  all  of  which  is  then  well  known  to 
the  attorney,  is  guilty  of  unprofessional  con- 
duct in  the  practice  of  intentional  deceit  of 
the  trial  court  before  whom  the  cause  is 
then  pending,  and  by  reason  of  said  conduct 
is  subject  to  suspension  from  practice  in 
the  courts. 

For  other  caaea,  aee  Attomeya,  L  h,  in  Dig, 
1-52  N.  8, 

Same  —  use  of  professional  secrets. 

3.  Attorneys  at  law  accepting  employ- 
ment from  one  client,  and  in  the  course  of 
such  relations  gaining  information  adverse 
to  the  interests  of  such  client,  which,  after 
the  termination  of  such  employment,  is  used 
to  secure  the  employment  of  such  attorneys 
by  the  person  in  such  adverse  relations  to 
the  former  client,  are  guilty  of  unprofes- 
sional conduct,  deserving  of  suspension  from 
practice  before  the  bar  in  the  courts  of  this 
state. 
For  other  caaea,  see  Attomeya,  /.  6,  fw  Dig. 

1-52  y,  8. 

(September  23,  1916.) 

ORIGINAL   proceedings   for    the   disbar- 
ment of  respondents.     Suspension  from 
practice  for  one  year. 

The  facts  are  stated  in  the  opinion. 
Mr.   Frank  W^.   Clancy,  Attorney  Gen* 
eral,  for  the  State. 

Messrs.    A.    B.    Renehan    and    E.    R. 
Wright  for  respondents. 

Hanna,  J.,  delivered  the  opinion  of  the 
court: 
There  are  nine  specifications  in  the  ac- 


RE  MARRON. 


379 


cusation  filed  against  the  respondents.  The 
first  specification  is  to  the  effect  that  in  a 
certain  civil  action  priding  in  the  district 
court  of  Bernalillo  county  said  respondent 
Francis  E.  Wood,  having  then  and  there  iu 
his  possession  a  certain  copy  or  duplicate 
of  an  original  contract,  the  contents  and 
purport  of  which  were  material  to  the  de- 
termination of  the  issues  in  said  cause,  con- 
cealed  the  same  beneath  a  blotter  in  the 
office  of  the  clerk  of  said  court,  and  when, 
afterwards,  he  was  requested  by  counsel  for 
the  opposite  party  to  produce  his  said  copy 
of  said  contract,  he  replied  in  substance  that 
the  contract  was  not  in  his  possession  or 
custody  or  under  his  control,  when  as  a 
matter  of  fact  the  said  contract  was  at  that 
time  remaining  where  it  had  been  concealed 
beneath  a  blotter  in  the  office  of  the  clerlt 
of  the  district  court. 

It  is  contended  by  the  respondent  Francis 
E.  Wood  that  this  copy  of  the  contract  was 
not  material  to  the  issues  in  said  cause, 
and  that  therefore  his  conduct  was  not  sub- 
ject to  criticism.  It  is  urged  by  the  attorney 
•(encral,  however,  that  regardless  of  the  ma- 
teriality of  the  said  document  in  the  trial 
of  the  issues  in  said  cause,  the  conduct  of 
the  said  respondent  Francis  E.  Wood  was 
reprehensible  to  the  same  degree  as  if  the 
Raid  document  were  material  and  necessary 
to  the  trial  of  the  issues  in  said  cause.  With 
this  contention  we  fully  agree.  The  con- 
duct of  the  said  respondent  in  concealing  the 
paper  from  and  deceiving  the  court  and 
opposite  counsel  by  statements  bordering 
upon,  if  not  amounting  actually  to,  false- 
hood, is  certainly  unbecoming  a  member  of 
the  legal  profession. 

The  court  therefore  finds  that  said  Fran- 
cis E.  Wood  in  the  particulars  hereinbefore 
mentioned  has  been  guilty  of  tmprofessional 
conduct  requiring  punishment  at  the  hands 
of  the  court. 

It  is  therefore  considered,  ordered,  ani! 
adjudged  by  the  court  here  that  said  Fran- 
cis E.  Wood,  by  reason  of  his  said  conduct, 
is  deserving  of  the  reprimand  of  this  court. 

The  second  specification  of  the  accusation 
is  to  the  effect  that  the  respondent  Francis 
E.  Wood,  while  engaged  as  counsel  for  the 
defendant  in  the  trial  of  a  certain  cause 
before  the  district  court  of  Bernalillo  coun- 
ty, in  which  Ernest  Meyers  was  plaintiff 
and  the  Meyers  Company,  Incorporated,  was 
defendant,  offered  in  evidence  on  behalf  of 
the  defendant  a  certain  alleged  release, 
which  was  in  words  and  figures  as  follows: 

Albuquerque,  New  Mexico,  Nov.  1st,  1913. 

Whereas,  by  article  8  of  the  contract  be- 
tween the  Meyers  Company,  Incorporated, 
of  Albuquerque,  New  Mexico,  and  myself, 
dated  January  lat,  1912,  said  company  is 
L.ItA.1917B. 


required  to  make  a  certain  payment  to  me 
in  the  matter  of  Alex  D.  Shaw  &  Company, 
of  New  York,  on  the  happening  of  certain 
events  therein  stated: 

Now,  therefore,  in  consideration  of  the 
sum  of  $1  and  other  valuable  consideration? 
to  me  in  hand,  receipt  of  which  is  hereby 
acknowledged,  I  hereby  release  said  Meyers 
Company  from  any  payment  to  me  of  the 
sum  of  $601.88,  or  any  part  thereof,  men- 
tioned in  said  article  8  as  a  credit  to  said 
Alex  D.  Shaw  k  Company. 

Ernest  Meyers. 

That  said  respondent  Francis  E.  Wood 
then  and  there  alleged  and  pretended  to  the 
court  that  the  said  release  constituted  valid 
and  admissible  evidence  of  the  payment  and 
discharge  of  the  cause  of  action  upon  which 
the  plaintiff  had  brought  suit  in  said  court. 
That  said  respondent  Francis  PI  Wood 
moved  and  requested  the  court  to  instruct 
the  jury  that  said  release  constituted  a 
valid  and  sufficient  defense  on  behalf  of  the 
defendant  in  said  cause,  and  that  he  thereby 
caused  the  district  judge  then  presiding  in 
said  cause  to  so  instruct  the  jury,  which 
jury,  under  the  instructions  of  the  court, 
returned  a  verdict  finding  the  issues  for  the 
defendant.  That  in  truth  and  in  fact  the 
said  alleged  release  was  not  a  valid  and  law- 
ful release,  discharge  or  satisfaction  of  the 
said  defendant  from  liabilitv  to  the  said 
Ernest  Meyers,  and  that  the  said  respondent 
Francis  E.  Wood  then  and  there  well  knew 
the  samo. 

It  appears  from  the  evidence  that  the 
said  release  was  procured  from  the  plaintiff 
Ernest  Afeyers  for  the  purpose  of  enabling 
the  firm  of  Alex  D.  Shaw  &  Company,  of 
New  York  city,  to  recover  from  the  Meyers 
Company  the  sum  of  $501.88,  which  had 
been  placed  with  the  defendant,  the  Meyerft 
Company,  by  the  said  Ernest  Meyers  as  se- 
curity against  possible  liability  upon  a  mer- 
chandise account  at  that  time  unsettled  and 
disputed.  At  the  time  the  said  release  was 
introduced  in  evidence  it  appears  from  the 
proofs  that  the  said  respondent  Francis  E. 
Wood  w^as  thoroughly  familiar  with  all  of 
the  facts  and  circumstances  surrounding  the 
execution  and  delivery  of  the  said  release, 
and  knew  that  the  same  had  never  been  de- 
livered to  the  Meyers  Company  except  for 
the  purposes  hereinbefore  stated.  He  also 
knew  at  that  time  that  a  reassignment  of 
the  said  claim  had  been  executed  by  the  said 
Alex  D.  Shaw  &  Company  to  the  said  Ernest 
Meyers,  which  was  intended  to  supersede 
and  cancel  the  said  alleged  release. 

In  consideration  of  all  the  facts  and  cir- 
cumstances in  regard  to  this  specification, 
the  court  finds  that  the  said  Francis  E. 
Wood,   in   BO   introducing   in   evidenoe   the 
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said  release,  was  guilty  of  deliberate  and  in- 
tentional deceit  of  the  district  judge  before 
whom  the  said  cause  was  then  being  heard, 
and  that  his  conduct  requires  punishment. 

It  is  therefore  considered,  ordered,  and 
adjudged  by  the  court,  that  said  Francis  E. 
Wood  be,  and  he  is  hereby,  suspended  from 
further  practice  in  the  courts  of  New  Mexi- 
co as  an  attorney  at  law  for  and  during  the 
period  of  one  year  from  the  date  hereof. 

The  third  specification  in  the  accusation 
is  to  the  effect  that  in  a  certain  cause  in 
the  district  court  of  Bernalillo  county 
wherein  W.  J.  Johnson  was  plaintiff  and 
the  New  Mexico  Fire  Brick  C<Nnpany  was 
defendant,  the  district  judge  of  said  court 
entered  a  default  judgment  in  favor  of  the 
plaintiff,  upon  the  express  understanding 
with  the  respondent  Francis  E.  Wood,  who 
was  attorney  for  the  said  plaintiff,  that 
upon  application,  without  any  showing  of 
meritorious  defense,  the  said  district  judge 
would  open  said  default;  that  the  said  dis- 
trict judge  shortly  thereafter  left  the  state 
for  a  vacation;  that  before  leaving  the 
jurisdiction,  the  said  district  judge  left 
word  with  the  clerk  of  the  court  that  he 
did  not  desire  any  other  district  judge  to 
be  called  in  to  hear  and  determine  any  ap- 
plication to  open  the  said  default  which 
might  be  filed  by  the  defendant;  that  there- 
after there  was  filed  in  said  cause  a  motion 
by  the  defendant  to  vacate  the  said  default 
judgment;  tliat  in  the  absence  of  the  said 
district  judge,  the  said  respondent  Francis 
E.  Wood  attempted  to  call  up  the  said  mo- 
tion before  another  district  judge,  who  was 
unfamiliar  with  the  facts  and  circumstances 
under  which  the  said  default  was  entered, 
thereby  intending  to  secure  an  undue  ad- 
vantage over  the  defendant  in  said  cause, 
and  an  advantage  which  he  could  not  take 
had  the  presiding  district  judge  been  pres- 
ent and  heard  the  said  motion. 

The  proofs  offered  in  regard  to  this  charge 
entirely  fail  to  establish  the  fact  that  the 
said  respondent  Francis  E.  Wood  was  in- 
formed or  knew  that  the  said  district  judge 
desired  personally  to  hear  the  motion  to 
vacate  the  said  default.  All  that  can  be 
drawn  from  the  proofs  would  be  a  mere  in- 
ference or  suspicion  that  the  said  respond- 
ent Francis  E.  Wood  desired,  in  the  ab- 
sence of  the  presiding  judge,  who  knew  all 
of  the  facts  in  regard  to  such  default  judg- 
ment, to  present  the  same  to  some  other 
judge  unfamiliar  with  the  facts,  and  before 
whom  he  might  be  enabled  to  secure  an  un- 
due advantage  over  the  defendant.  The 
court  does  not  feel  justified  in  drawing  any 
such  inference  or  in  acting  upon  any  such 
suspicion.  There  is  no  substantial  evidence 
upon  which  the  court  could  base  any  judg- 
ment against  the  said  respondent  Francis 
L.R.A.1917B. 


E.  Wood  in  the  record,  and  said  charge. is 
therefore  dismissed. 

The  fourth  specification  of  the  accusation 
is  to  the  effect  that  the  said  respondents 
Owen  N.  Marron  and  Francis  E.  Wood  were 
the  attca-neys  of  one  Mrs.  A.  S.  Averyt  in  a 
civil  action  against  the  Journal  Publishing 
Company  of  Albuquerque,  New  Mexico,  for 
libel,  and  that  the  plaintiff  agreed  with  the 
respondents  that  they  should  receive  one 
half  of  the  amount  of  any  recovery  from  the 
defendant;  that  with  the  consent  of  the 
plaintiff  the  said  cause  of  action  was  com- 
promised and  settled  for  the  sum  of  $1,750; 
that  the  said  respondent  Owen  N.  Marron 
retained  out  of  the  said  sum  $1,300  and 
paid  the  plaintiff  the  sum  of  $450;  that 
said  retention  of  the  said  amount  was  so 
unconscionable,  and  that  said  respondent 
Owen  N.  Marron  in  so  doing  was  guilty  of 
overreaching  his  client. 

It  appears  from  the  proof  in  the  case  that 
the  plaintiff,  after  having  employed  the  re- 
spondents and  having  agreed  with  them  to 
allow  them  one  half  of  all  sums  recovered  in 
the  case,  absolutely  refused  to  go  further 
with  the  trial,  stating  to  them  that  she 
could  not  endure  the  notoriety  of  a  public 
trial ;  that  prior  to  the  time  when  the  ques- 
tion arose  as  to  whether  the  trial  should 
proceed,  the  respondents  had  successfully 
carried  to  judgment  a  companion  case  in- 
volving the  same  facts  and  questions  of  law : 
that  there  remained  to  be  litigated  the  sole 
question  of  the  amount  of  damages  recover- 
able by  the  plaintiff  against  the  defendant; 
that  the  labor  expended  by  the  respondents 
was  large,  they  having  successfully  main- 
tained tlie  cause  of  action  both  in  the  dis- 
trict court  and  in  this  court  upon  appeal. 
The  plaintiff  testified  before  us  and  stated 
that  she  was  entirely  satisfied  with  the 
settlement  which  was  made  with  the  re 
spondents;  that  she  knew  fully  all  of  the 
facts  when  she  made  the  settlement,  and 
was  not  now  complaining  of  the  same. 

Under  all  of  the  facts  and  circumstances, 
it  seems  perfectly  clear  that  the  respondentA 
were  guilty  in  this  regard  of  no  unprofes- 
sional conduct.  We  know  of  no  reason  why 
an  attorney  at  law  may  not  make  a  contract 
with  his  client  which,  under  the  circum- 
stances, brings  him  the  fair  compensation 
for  his  services.  While  it  is  true  there  was 
uncertainty  as  to  the  amoimt  which  the 
plaintiff  might  have  recovered  in  that  case, 
it  seems  perfectly  reasonable  to  assume  that 
she  would  in  all  probability  have  recovered 
more  than  was  recovered  in  the  companion 
case,  she  being  a  woman  and  the  plaintiff  in 
the  companion  case  being  a  man.  We  find 
no  evidence  in  the  record  of  overreaching  or 
mistreatment  of  the  plaintiff  in  that  case, 
and  we  therefore  dismiss  the  said  charge. 


RE  MARRON. 


381 


The  fifth  specification  under  the  charges 
presented  is  that  Marron  &  Wood,  a  firm 
oomposed  of  Owen  N.  Marron  and  Francis 
E.  Wood,  were  attorneys  and  counsel  for 
Anna  Machette  Edgar  in  a  certain  civil 
action  against  William  Edgar,  which  was 
No.  10,065  on  the  civil  docket  at  the  district 
court  of  the  county  of  Bernalillo,  being  an 
action  for  divorce  from  the  defendant  and 
for  the  settlement  of  certain  property  rights 
between  the  parties.  It  is  alleged  that,  in 
pursuance  of  an  agreement  between  Owen  N. 
Marron  one  of  the  attorneys  for  the  plain- 
tiff, and  Thomas  N.  Wilkerson,  the  attorney 
for  the  defendant,  and  the  defendant  him- 
self, the  defendant  paid  to  Owen  N.  Marron 
the  sum  of  $500  in  full  settlement,  dis- 
charge, and  satisfaction  for  their  services 
rendered  and  to  be  rendered  to  the  plaintiff 
in  said  cause,  but  that,  after  receiving  the 
said  sum  and  after  the  decree  of  divorce 
had  been  entered  in  said  cause,  the  said 
Owen  N.  Marron  demanded  of  said  plaintiff 
a  further  sum  of  $500  for  services  rendered 
by  his  firm,  notwithstanding  the  fact,  as  al- 
leged, that  the  said  services  had  been  fully 
paid  for  by  the  payment  of  the  aforesaid 
8um  of  $500,  previously  paid  to  Mr.  Mar- 
ron by  the  defendant.  It  is  asserted  that 
the  attempt  to  collect  from  his  client  the 
additional  sum  of  $500  constituted  unfaith- 
ful and  unconscionable  conduct  towards  his 
said  client,  and  this  is  the  essential  feature 
of  the  charge  under  consideration. 

The  client  in  this  case  referred  to,  Mrs. 
Anna  Machette  Edgar,  was  not  produced  as 
a  witness.  The  deposition  of  William  Edgar 
was  taken  and  introduced  in  evidence,  but 
throws  no  light  upon  the  essential  element 
of  the  charge  in  question.  The  respondent 
Owen  N.  Marron  as  a  witness  fully  covered 
the  situation  explaining  that  he  had  inform- 
ed his  client  that  he  would  expect  her  to  pay 
the  difference  between  the  amount  recovered 
from  the  defendant  William  Edgar  and  a 
fee  of  $1,000,  which  he  considered  his  firm 
entitled  to  in  view  of  the  large  property  in- 
terests involved  in  this  particular  litigation. 
His  testimony  in  this  respect  is  not  in  any 
essential  particular  contradicted  by  the 
other  evidence  introduced  before  us,  and 
we  therefore  conclude  and  find  that  this 
charge  has  not  been  supported  by  the  evi- 
dence, which  condition  is  admitted  to  bo 
the  fact  by  the  attorney  general,  for  which 
reason  the  charge  is  dismissed. 

The  sixth  specification  of  the  charges 
against  the  respondents  has  to  do  with  the 
same  divorce  action  of  Edgar  v.  Edgar,  in 
the  district  court  of  Bernalillo  county,  and 
particularly  refers  to  alleged  misconduct 
on  the  part  of  the  respondent  Owen  N.  Mar- 
ron in  demanding  and  securing  from  the 
said  William  Edgar  a  fee  in  the  sum  of 
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$500,  by  threatening  and  intimidating  th*i 
said  William  Edgar,  and  stating  to  him  in 
substance  that,  in  the  event  the  said  sum 
was  not  paid  to  the  said  Owen  N.  Marron, 
criminal  proceedings  would  be  taken  against} 
the  said  Edgar,  which  would  tend  to  bring 
him  in  disrepute  among  the  citizens  of  Al- 
buquerque; the  essential  element  of  his 
charge  therefore  being  that  the  fee  in  ques- 
tion was  extorted  by  threats  or  intimidation. 

The  facts  upon  which  the  charge  is  based 
are  testified  to  by  Thomas  N.  Wilkerson,  at- 
torney for  the  defendant,  and  contradicted 
in  all  essentials  by  the  testimony  of  tlie 
respondent  Owen  N.  Marron.  The  deposi- 
tion of  William  Edgar,  introduced  in  evi 
dence  in  this  case,  does  not  support  the  evi- 
dence of  Mr.  Wilkerson  in  the  matter  of  the 
threats  or  intimidation,  but  tends  to  sup- 
port the  testimony  of  the  respondent  Owen 
N.  Marron,  for  which  reason  it  would  seem 
clearly  apparent  that  the  charge  is  not 
supported  by  the  evidence  introduced  with 
that  clearness  and  certainty  which  should 
be  required,  and  we  therefore  must  find  the 
respondent  Owen  N.  Marron  not  guilty  of 
the  charge  in  question,  which  is  therefore 
dismissed. 

The  seventh  charge  as  incorporated  in  the 
specification  of  charges  against  the  respond- 
ents is  that  some  time  in  the  month  of  Julv, 
1910,  the  said  Owen  N.  Marron  and  Francis 
E.  Wood  accepted  employment  from  one 
Petra  G.  Garcia,  of  the  city  of  Albuquerque, 
New  Mexico,  in  connection  with  the  adminis- 
tration of  the  estate  of  one  Elias  G.  Garcia, 
deceased  the  son  of  the  said  Petra  G.  Garcia, 
and  that  in  the  course  of  said  employment 
and  during  the  continuance  of  their  rela- 
tions as  attorneys  and  client,  the  said  Mar- 
ron and  Wood  were  informed  of  the  exist- 
ence of  a  possible  claim  against  the  said 
estate  of  Elias  G.  Garcia,  on  the  part  of  a 
woman  then  residing  In  Salt  Lake  City, 
Utah,  which  information  it  is  alleged  was 
divulged  to  the  attorneys  in  question  for 
the  purpose  of  enabling  them  to  meet  such 
claim,  should  the- same  subsequently  arise; 
that  thereafter  the  employment  of  the  said 
Marron  &  Wood  was  terminated  by  the  said 
Petra  G.  Garcia,  subsequent  to  which  it  is 
alleged  that  the  said  Owen  K.  Marron,  on 
behalf  of  the  firm  of  Marron  &  Wood,  wrote 
a  letter  to  an  attorney  in  Salt  Lake  City, 
Utah,  requesting  him  to  put  in  a  Salt  Lake 
City  paper  an  advertisement  asking  Mrs. 
Elias  Garcia,  the  alleged  common -law  wife 
of  said  Elias  Garcia,  deceased,  to  call  at 
the  ofiice  of  the  said  attorney,  who  had 
something  of  importance  to  communicate  to 
her;  that  as  a  result  of  such  advertisement 
the  woman  in  question  appeared  at  the 
attorney's  office  in  Salt  Lake  City,  and  sub- 
sequently employed  the  said  Marron  &  Wood 
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to  bring  a  suit  in  behalf  of  her  child,  whicli 
was  alleged  to  be  the  child  of  said  Ellas  G. 
Garcia. 

The  gist  of  this  charge  is  that  the  said 
firm  of  Marron  k  Wood,  on  information  im- 
parted to  them  in  connection  with  their  em- 
ployment by  said  Petra  G.  Garcia,  failed  to 
maintain  inviolate  the  confidence  and  pre- 
serve the  secrets  of  their  client,  and  by 
their  conduct  in  stirring  up  litigation,  so- 
liciting and  accepting  employment  in  the 
manner  aforesaid,  violated  their  duties  as 
attorneys  at  law  and  members  of  the  bar 
of  this  court. 

The  eighth  specification  of  the  charges 
against  the  respondents  deals  with  the  same 
case  as  the  specification  last  referred  to,  and 
particularly  charges  the  two  respondents 
with  wrongfully  attempting  to  place  the 
Federal  district  court  before  the  public  in 
the  attitude  of  receding  from  a  position  pre- 
viously taken  by  that  court  in  said  cause, 
concerning  alleged  acts  of  the  said  Owen  N. 
Marron  and  Francis  E.  Wood  in  connection 
with  certain  letters  which  had  been  intro- 
duced in  evidence  in  the  Federal  court  and 
which  were  subsequently  alleged  to  be  al- 
tered or  fabricated  documents.  The  plain- 
tiff and  her  attorneys  had  contended  in  the 
trial  of  the  case  in  the  Federal  court  that 
such  letters  were  written  by  one  Elias  G. 
Garcia,  and  the  court  held  in  efi'ect  that 
said  letters  were  spurious.  The  said  at> 
torneys  subsequently  presented  to  the  Fed- 
eral court  a  motion  in  which  references  were 
made  to  the  effect  that  the  opinion  of  the 
court  referred  to  had  been  understood  by 
the  public  and  members  of  the  bar  as  im- 
puting to  the  firm  of  Marron  k  Wood  re- 
sponsibility for  such  altered  or  fabricated 
exhibits,  or  that  they  were  in  some  manner 
privy  to  the  alteration  or  fabrication  there- 
of, and  the  court  was  asked  to  state  more 
fully  the  facts  found  in  this  particular  and 
pertaining  to  the  exhibits  in  question.  The 
Federal  court  thereupon  did  so  and  made  a 
further  finding,  disclaiming  an  intention  to 
impute  improper  conduct,  to  the  attorneys 
Marron  &  Wood.  A  copy  of  this  opinion  or 
finding  of  the  Federal  court  was  subsequent- 
ly published  in  the  Albuquerque  Evening 
Herald  at  the  instance  of  the  said  Owen  X. 
Marron,  with  headlines  and  comments  al- 
leged to  have  been  submitted  to  the  said 
Owen  N.  Marron  prior  to  publication,  and 
by  him  approved.  The  substance  and  effect 
of  the  finding,  as  alleged  by  the  charge 
numbered  8,  did  not  justify  the  headlines 
and  comment  as  the  same  appeared  in  the 
publication  in  question,  which  it  is  alleged 
was  well  known  to  the  said  Owen  N.  Mar- 
ron at  the  time  he  gave  his  approval  to 
said  headlines  and  comment,  and  that  the 
act  and  conduct  of  the  said  Owen  N.  Marron 
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in  this  particular  was  done  with  an  intent 
to  deceive  and  mislead  the  public  into  be- 
lieving that  the  court  had  exonerated  him 
and  the  said  Francis  E.  Wood  in  connection 
with  all  of  the  acts  of  alleged  improper  con- 
duct ascribed  to  the  said  respondents  in  con- 
nection with  the  trial  of  the  case  in  the 
Federal  court,  the  main  ground  of  this 
diarge  being  more  briefly  stated  as  an  at- 
tempt on  the  part  of  the  said  Owen  K.  Mar- 
ron to  betray  the  trust  and  confidence  of  the 
Federal  district  judge  and  wrongfully  at- 
tempt to  place  the  said  judge  before  the 
public  in  the  attitude  of  receding  from  the 
position  previously  taken  in  a  former  opin- 
ion in  said  cause,  concerning  the  acts  of  the 
said  Owen  N.  Marron  and  Francis  E.  Wood. 

The  evidence  in  support  of  this  latter 
charge,  in  connection  with  the  Garcia  Case, 
does  not  disclose  that  the  comments  or  head- 
ing of  the  article  in  question,  as  published 
in  the  Albuquerque  Evening  Herald,  were 
shown  or  exhibited  to  the  said  Owen  X.  Mar- 
ron and  by  him  approved.  The  body  of  the 
article  unquestionably  was  showji  to  him 
and  by  him  read  and  approved,  but  the  evi- 
dence fails  in  the  essential  particular  tliat 
it  does  not  bring  home  to  him,  the  said 
Owen  N.  Marron,  a  knowledge  of  the  objec- 
tionable matter  contained  in  the  heading  of 
the  article  or  the  comments  pertaining  there- 
to which  appeared  as  a  portion  of  said 
heading.  The  failure  of  the  evidence  in  this 
respect  does  away  with  charge  Xo.  8  in' 
connection  with  the  publication  referred  to 
in  the  charge. 

The  Garcia  Case  nBSulted  in  proceedings 
for  disbarment  instituted  in  the  Federal 
court  for  the  district  of  New  Mexico,  upon 
a  number  of  grounds,  and  this  proceeding 
resulted  in  a  finding  by  the  judge  of  the 
Federal  district  court  sustaining  the  charges 
upon  three  of  the  grounds  and  dismissing 
upon  a  fourth,  the  findings  of  the  court  be- 
ing as  follows: 

'U.  As  to  charge  1  the  court  finds  the 
respondents  and  each  of  them  guilty.  It  is 
clear  that  the  firm  of  Marron  &  Wood 
were,  as  alleged,  employed  by  Mrs.  Petra  G. 
Garcia  in  July,  1910,  and  within  a  few^  days 
after  the  death  of  Elias  Garcia.  This  con- 
clusion is  reached  solely  upon  what  has 
emanated  from  the  respondents,  and  with- 
out taking  into  consideration  anything  on 
this  point  proceeding  from  other  sources. 
The  answer  of  the  respondents  to  the  pres- 
ent proceeding  in  effect  admits  this  employ- 
ment. The  complaint  in  a  suit  for  fees 
filed  in  the  district  court  of  Bernalillo  coun- 
ty October  18,  1910,  by  the  firm  of  Marron 
k  Wood  against  Petra  G.  Garcia  alleges 
services.  The  testimony  of  respondent  Wood 
in  that  case,  introduced  in  evidence  here,  18 
unqualifiedly   to   the   same   effect,    and   the 
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testimony  of  the  same  respondent  before 
the  court  in  the  present  case  shows  this  re- 
lationship between  the  firm  and  Mrs.  Garcia. 
The  claim  by  respondent  Wood  that  the 
above-mentioned  suit  of  Marron  &  Wood  v. 
Petra  G.  Garcia,  although  in  form  one  for 
fees,  was  intended  in  reality  as  a  slander 
suit  against  Mrs.  Garcia^  falls  far  short  of 
mitigating  the  situation,  especially  in  view 
of  the  fact  that  the  complaint  is  verified  as 
a  suit  for  fees  by  respondent  Wood.  With 
this  relationship  of  attorney  and  client  ex- 
isting between  respondents  and  Mrs.  Petra 
G.  Garcia,  in  July,  1910,  respondents  re- 
ceived as  a  result  of  such  employment  and 
in  the  course  of  consultation  thereunder 
certain  information  to  the  effect  that  a  wom- 
an living  in  Salt  Lake  City,  and  claiming 
to  be  the  wife  of  Elias  Garcia,  was  likely  to 
make  a  claim  jeopardizing  the  whole  estate. 
The  representations  of  Mrs.  Garcia  by  Mar- 
ron and  Wood  terminated  about  August  1, 
1910,  but  the  confidential  information  which 
they  possessed  as  a  result  of  the  brief  em- 
ployment, and  especially  upon  the  point 
above  named,  still  nccessarilv  remained  with 
them.  On  August  10,  1910,  the  possession 
of  this  information  led  to  their  advertising 
in  a  newspaper  at  Salt  Lake  City,  the  place 
that  had  been  named  to  them  as  the  resi- 
dence of  this  claimant,  in  which  advertise- 
ment there  was  an  invitation  for  *Mrs.  Elias 
Garcia,  the  wife  of  Elias  Garcia,  of  Albu- 
querque, New  Mexico,  to  call.'  A  person 
claiming  to  be  within  the  description  re- 
sponded to  the  advertisement,  and  contracts 
were  entered  into  by  respondents  to  repre- 
sent her  and  her  infant  child.  This  was 
followed  by  litigation  on  behalf  of  that  child 
in  the  above-named  ease,  No.  202.  Thus  it 
came  about  that  confidential  information  re- 
ceived by  respondents  during  one  employ- 
ment was  used  by  them  to  secure  a  client 
adverse  to  that  employment.  This  wa4 
dearly  unethical.  Information  so  received 
is  sacred  to  the  employment  to  which  it  per- 
tains, and  to  permit  it  to  be  used  in  the  in- 
terest of  another,  or  worse  still,  in  the  in- 
terest of  the  adverse  party,  is  to  strike  at 
the  element  of  confidence  which  lies  at  the 
basis  of,  and  affords  the  essential  securitv 
in,  the  relation  of  attorney  and  client.  Re- 
spondents seek  to  meet  this  view  of  the 
matter  upon  the  ground,  first,  that  they  in 
1012,  and  before  the  bringing  of  the  case 
No.  202,  asked  the  opinion  of  the  attorney 
who  had  succeeded  them  in  representing  the 
Garcia  estate  in  the  probate  court,  as  to 
whether  that  attorney  objected  to  respond- 
ents bringing  case  No.  202,  and  whether  the 
attorney  thought  it  ethically  permissible  to 
bring  the  suit,  and  that  such  attorney  stated 
he  had  no  objection  to  the  bringing  of  the 
suit  by  Marron  k  Wood,  but  that  the  mat- 
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ter  of  ethics  was  one  for  them  to  decide 
for  themselves.  But  such  an  incident  lacks 
value  as  an  excuse.  The  utmost  that  is 
claimed  is  that  the  attorney  said  he  had  no 
objection.  But  even  had  there  been  an  ex- 
press consent,  the  power  of  an  attorney  em- 
ployed by  an  estate  for  a  restricted  purpose 
did  not  include  an  agreement  that  a  suit  in 
another  court  might  be  brought  against  tlic 
estate.  In  addition,  the  conversation  did 
not  pretend  to  be  an  expression  upon  ethics, 
but  that  the  matter  was  in  terms  remitted 
to  the  place  where  it  belonged,  to  wit,  the 
consciences  of  the  respondents.  As  an  evi- 
dence of  good  faith  the  incident  likewise 
lacks  importance  for  the  reason  that  the  gist 
of  the  present  charge  is  not  the  bringing 
of  the  suit  in  1912,  but  that  respondents 
showed  lack  of  professional  integrity  in  us- 
ing confidential  information  received  in 
July,  1910,  as  a  guide  by  which  to  seek  for 
and  locate  a  client  in  August,  1910.  What 
may  have  been  done  in  1912  is  a  matter  far 
subsequent  to  the  relevant  issue  which  arose 
in  1910.  Equally  unavailing  is  the  further 
defense  made  by  respondents  that,  as  the 
G^rcias  never  objected  to  respondents  ap- 
pearing in  case  No.  202  during  the  progress 
of  that  litigation  in  1912-1914,  they  are 
to  be  deemed  to  have  waived  any  objection 
thereto.  But  the  question  here  is  not  on<* 
of  the  rights  of  the  Garcias,  but  as  to  wheth- 
er respondents  have  adhered  to  proper  pro- 
fessional standards.  The  silence  of  the 
Garcias  while  being  made  the  victims  of  un- 
professional conduct  by  members  of  the  bar 
cannot  mitigate  the  law's  proliibition  upon 
such  conduct,  and  cannot  avail  to  render 
the  respondents  immune  from  the  conse- 
quences of  such  misconduct. 

''It  18  accordingly  found  as  to  the  first 
charge  that  the  respondents,  Owen  N.  Mar- 
ron and  Francis  E.  Wood,  and  each  of  them, 
is  guilty  as  charged,  and  that  the  conduct 
of  each  in  the  respect  charged  was  contrary 
to  the  ethics  of  the  profession  of  the  law. 

"2.  Charge  2  concerns  itself  not  with  the 
manner  in  which  respondents  obtained  the 
information  as  to  the  existence  at  Salt  Lake 
City  of  a  claimant  against  the  Elias  Garcia 
estate,  but  with  the  accusation  that  respond- 
ents liaving  such  information,  however  ac- 
quired, used  it  as  a  basis  upon  which  to 
ad^'ertise  for  a  client,  and  thus  to  stir  up 
a  protractive  and  extensive  litigation 
against  the  Klias  Garcia  estate.  The  facts 
of  this  solicitation  for  business  are  not 
denied.  That  the  conduct  of  respondents  in 
this  respect  was  unethical  was  frankly  ad- 
mitted on  the  stand  in  the  present  trial  by 
the  respondent  Wood.  The  Code  of  Ethics 
of  the  American  Bar  Association  and  of  the 
Bar  Association  of  New  Mexico  are  each 
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to  the  same  effect.  Such  conduct  is  equally 
denounced  by  the  common  law. 

"Respondents  are  accordingly  found  guilty 
under  charge  2. 

"3.  A  careful  consideration  of  charge  3, 
which  it  will  be  noted  is  against  the  respond* 
ent  ]\rarron  alone,  leads  to  the  belief  in  its 
truth.  An  additional  finding  made  upon 
respondents*  request  on  August  6,  1916,  in 
the  case  of  Garcia  v.  Garcia,  No.  202,  upon 
the  single  question  of  whether  Marron  & 
Wood  had  been  connected  with  the  fabrica- 
tion of  four  exhibits  in  the  Garcia  Case,  and 
leaving  undisturbed  and  untouched  the  ex- 
pressions of  the  court  as  to  the  conduct  of 
respondents  upon  all  other  features  of  the 
case,  was  within  a  day  or  two  after  the 
making  of  the  findings  represented  to  the 
public  by  a  number  of  newspapers,  includ- 
ing the  Albuquerque  Evening  Herald,  as  ex- 
onerating the  firm  of  Marron  &  Wood  'from 
all  suspicion  of  wrongdoing  in  connection 
with  the  famous  case  of  Garcia  v.  Garcia.' 
Of  this  intended  misstatement  of  the  court's 
action  respondent  Marron  had  knowledge  be- 
fore the  publication,  and  in  it  he  acquiesced. 
The  conclusion  is  inevitable  that  he  "^las 
more  desirous  of  vindication,  however  un- 
warranted, in  the  public  mind  than  that  tho 
action  of  the  court  should  be  correctly  re- 
ported. This  was  to  overlook  the  fact  that 
as  an  officer  of  the  court  the  duty  rests  upon 
an  attorney  to  guard  the  court  against  mis- 
representations before  the  public.  That  re- 
spondent ^larron  did  not  do  this  consti- 
tutes a  failure  in  a  professional  duty,  and  he 
is  found  guilty. 

''4.  The  prosecuting  committee  are  unani- 
mous in  the  position,  and  have  so  stated  in 
open  court,  that  the  fourth  charge,  accus- 
ing respondents  of  complicity  in  the  fabrica- 
tions of  exhibits  144b,  145,  146b,  and  147, 
used  in  the  case  of  Garcia  v.  Garcia,  No. 
202,  and  of  using  such  letters  knowing  them 
to  be  spurious,  should  be  dismissed.  Upon  a 
careful  review  of  the  extended  testimony 
taken  upon  this  trial,  as  to  this  issue,  the 
court  concurs  in  the  view  of  the  committee, 
and  holds  that  this  charge  is  not  sustained 
by  the  proofs.  In  view  of  the  additional 
proofs  presented  upon  the  present  trial,  the 
court  reiterates  as  its  conclusion  the  finding 
made  on  August  6,  1915,  as  follows:     *The 
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court  finds  no  evidence  in  the  case  jostily- 
ing  the  belief  that  Owen  N.  Marron  and 
Francis  E.  Wood,  or  either  of  them,  were 
either  parties  or  privies  to  the  fabrication 
of  said  letters.  Indeed,  the  evidence  found 
in  the  record  upon  this  issue  is  to  the  con- 
trary.' " 

The  record  of  the  proceedings  in  the  Fed- 
eral district  court  has  been  introduced  in 
evidence  before  us  in  this  case  upon  the 
theory  that  the  record  constitutes  a  prima 
facie  case  against  the  respondents.  We 
agree  with  the  contention,  and  while  we 
have  examined  the  evidence  offered  by  re- 
spondents in  an  attempt  to  justify  their  al- 
leged acts  of  misconduct  in  connection  with 
the  Garcia  Case,  we  are  not  disposed  to 
agree  with  them  that  that  evidence  explain- 
ed away  the  consequences  of  their  alleged 
acts.  It  would  not  serve  any  useful  pur- 
pose to  discuss  the  facts  further  than  they 
have  been  referred  to  in  this  opinion,  and 
believing  that  the  conduct  of  respondents 
in  connection  with  this  case  is  such  as  to 
deserve  punishment,  we  find  that  the  re- 
spondents and  each  of  them  should  be  sus- 
pended from  further  practice  as  attorneys 
at  law  in  this  and  the  district  courts  of 
the  state  of  New  Mexico  for  a  period  of  one 
year  from  the.  date  of  this  opinion,  the  sus- 
pension in  this  connection,  so  far  as  it  ap- 
plies to  the  respondent  Francis  E.  Wood,  to 
run  concurrently  with  the  suspension  or- 
dered in  the  Meyers  Case  as  previously  re- 
ferred to  in  this  opinion. 

The  ninth  specification  of  the  charges 
against  Owen  N.  Marron  and  Francis  £. 
Wood  has  been  disnussed  by  the  attorney 
general  and  require  no  consideration  at  our 
hands. 

Wherefore,  it  is  ordered  and  adjudged 
that  respondents,  Owen  N.  Marron  and 
Francis  E.  Wood,  and  each  of  them,  be  sus- 
pended from  practice  in  the  courts  of  the 
state  of  New  Mexico  for  a  period  of  one 
year;  and  it  is  so  ordered. 

Parker,  J.,  and  Neblett,  District  Judge, 
concur. 

Petition  for  rehearing  denied  October  16, 
1916. 


This  note  does  not  include  suppression 
of  papers  by  an  attorney  in  securing  ad- 
mission to  practice,  nor  cases  of  papers 
belonging  to  the  court  files,  nor  cases 
where  an  attorney  refuses  to  deliver  pa- 
pers to  his  client. 

For  requiring  attorney  to  produce  pa- 
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pers  or  doouments  belonging  to  elient 
as  violation  of  privilege,  see  the  note  to 
i  earson  v.  Yoder,  48  L.R.A.(N.S.)   334. 

Besides  Re  Marrok,  ante,  378,  but  one 
case  has  been  found  within  the  scope  of 
this  note. 

In  Bar  Asso.  of  Boston  v.  Greenhood 
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(1897)  168  Mft88.  169,  46  N.  £.  568,  an 
.attorney  was  removed  from  his  office  on 
aeveral  grounds,  one  being  that  he  en- 
deavored to  suppress  a  paper.  There  the 
respondent,  as  .attorney  for  contestants 
of  a  will,  made  a  contract  with  a  legatee 
providing  in  part  that  if  the  contestants 
succeeded  in  their  contest  by  a  decree 
against  the  last  will,  or  by  settlement, 
they  would  allow  the  legatee  the  amount 
of  her  legacy,  she  with  certain  other 
parties  agreeing  that  they  would,  to  the 
utmost  of  their  power,  aid  the  contest- 
ants in  the  preparation  and  conduct  of 
the  contest  of  the  will.  The  attorney 
at  the  time  did  not  know  that  said  lega- 
tee would  be  a  witness,  but,  finding  later 
that  her  testimony  would  be  material  as 
to  the  mental  oondition  of  the  testator, 
he  put  her  on  the  stand,  and  on  cross- 
examination  she  disclosed  the  fact  of 
the  agreement.  The  witness  was  then  or- 
dered to  attend  and  produce  the  agree- 
ment, but  after  she  left  the  stand,  the 
respondent  told  her  that  when  he  wanted 
her  again  he  would  send  for  her.  She 
did  not  appear  on  Monday;  on  Tuesday 
the  judge  called  for  her  and  said  to  the 
attorney:  ''I  thought  ...  I  asked 
the  question  whether  [the  witness] 
would  be  here  to-day,  and  you  said  she 
would."  The  respondent  denied  having 
said  so,  stating  that  he  said,  ^'If  neces- 
sary," but  the  judge  replied,  "I  under- 
stood you  said  she  would."  The  same 
day  the  respondent  said  to  the  judge  that 
he  had  a  duplicate  original  with  him  in 
court;  but  upon  searching  among  his 
pax>ers  he  did  not  find  it,  and  at  no  time 
after  the  disclosure  of  the  fact  of  the 
agreement,  and  pending  the  order  that 
the  witness  should  come  into  court  and 


produce  the  agreement,  did  he  offer  to 
show  the  judge  the  duplicate  in  his  pos- 
session. The  judge  on  that  day  ordered 
the  agreement  to  be  produced  and  that 
the  witness  should  attend  with  it,  which 
she  did  on  Thursday.  The  supreme 
court  in  affirming  the  decision  said :  ^^We 
think  the  finding  of  the  court  that  he 
tried  to  suppress  this  evidence  was  well 
warranted.  Whatever  may  be  thought 
of  his  conduct  up  to  the  time  when  the 
existence  of  the  paper  was  disclosed  in 
cross-examination  and  the  paper  was 
called  for  by  the  judge,  it  was  clearly 
his  duty  then,  if  not  to  do  what  he  could 
to  obtain  and  present  the  evidence,  at 
least  to  do  nothing  to  conceal  or  sup- 
press it.  He  had  taken  an  official  oath 
to  'do  no  falsehood,  nor  consent  to  the 
doing  of  any  in  court,'  and  to  conduct 
himself  'with  all  good  fidelity  as  well  to 
the  courts'  as  to  his  clients.  Pub.  Stat. 
chap.  159,  §  36.  Fidelity  to  the  court 
required  him,  when  he  had  in  his  posses- 
sion an  important  paper  which  the  court 
called  for  to  be  put  in  evidence,  to  pro- 
duce it.  Instead  of  producing  it,  he  wait- 
ed four  days  without  disclosing  that  he 
had  any  connection  with  it,  and  it  was 
two  days  more,  after  a  formal  order 
from  the  judge,  before  the  paper  was 
obtained  from  his  witness,  who,  in  the 
meantime,  had  been  staying  away  under 
his  direction.  The  question  before  us  on 
this  branch  of  the  case  is  not  whether 
these  facts  necessarily  show  deceit,  mal- 
practice, or  other  gross  misconduct,  but 
whether  they  furnish  any  evidence  of  it 
from  which  the  court  could  find  it  by 
way  of  inference  or  otherwise." 

S.  B.  B. 


TENNESSEE  SUPREME  COURT. 
THOMAS  A.  PERRY  et  al. 

V. 

FRANK  YOUNG  et  al.,  Plffs.  in  Certiorari. 

(133  Tenu.  622,  182  8.  W.  577.) 

Courts  ^  settling  interests  in  insurance 
policy  ^  nonresidents. 

A  court  of  equity  having  before  it  the 
company  which  issued  an  insurance  policy 
and  its  custodian  may  reform  an  assign- 
ment  from   which    a   condition   was   iuad- 


Note.  ^  For  service  by  publication  to  give 
jurisdiction  of   issues  between  nonresident 
and  resident  claimants  to  benefits  under  an 
insurance  policy,  see  annotation  following  I  firmed, 
this  case,  post,  393.  I 
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vertently  omitted  so  as  to  revest  title  in 
the  assignor  as  against  nonresident  dis- 
tributees of  the  deceased  assignee;  at  least 
where  their  interest  in  the  policy  has  been 
attached  and  service  of  process  upon  them 
has  been  made  by  publication. 
For  other  cases,  see  Courts,  I,  h,  4n  Dig 
1-52  N.  8. 

(Faneher  and  Buchanan,  J  J.,  dissent.) 

(February  1,  1916.) 

(1 ERTIORARI  to  the  Court  of  CivU  Ap- 
J  peals  to  review  a  judgment  overruling 
an  order  of  the  Chancery  Court  for  David- 
son County  sustaining  a  demurrer  to  a  bill 
filed  to  reform  a  life  insurance  policy.    Af- 


The  facts  are  stat^  in  the  opinion. 
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Messrs.  W.  L.  Granbery  and  H.  C 
Palmer,  Jr.,  for  plaintiffs  in  certiorari. 

Messrs.  JelT  McCarn  and  Pendleton  A: 
De  Witt,  for  defendants  in  certiorari. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Tlie  bill  in  this  case  was  filed  in  the 
chancery  court  at  Xanhville  on  tlie  25th 
of  September,  1913,  by  Thomas  A.  Perry, 
and  ]u8  sister  Minnie  h.  Perry,  and  his 
sister  Betsie  Bostick  and  her  husband,  W. 
E.  Bostick,  against  Frank  Young  and  his 
wife,  Mattie  Young,  and  the  Mutual  Bene- 
fit Life  Insurance  Company  of  New  Jersey. 

The  bill  alleged,  in  substance,  that  com- 
plainant Thomas  A.  Perry,  some  time  be- 
fore the  occurrence  complained  of,  had 
caused  to  be  issued  to  him  a  policy  of  life 
insurance  in  the  sum  of  $2,000  on  his  life, 
payable  to  himself;  that  he  had  assigned 
this  policy  to  his  mother;  that  the  pur- 
pose and  understanding  between  him  and 
his  mother  was  that  this  assignment  should 
be  so  worded  as  that  the  policy  should  be- 
long to  him  in  case  she  died  before  his 
death;  that  by  oversight  this  latter  pro- 
vision ^vas  left  out;  that  he  had  sought 
recently  to  borrow  money  from  the  insur- 
ance company  on  this  policy,  but  it  de- 
clined to  lend  unless  all  of  the  distributees 
of  his  mother  should  consent  to  it;  that  he 
endeavored  to  get  the  defendants  Frank 
Young  and  wife  to  agree,  as  required  by 
the  insurance  company,  but  they  declined 
to  do  so.  The  bill  alleges,  in  effect,  that 
the  complainants  and  the  defendants  repre- 
sent all  of  the  distributees  of  the  deceased 
mother.  The  purpose  of  the  bill  is  to  have 
the  policy  reformed  so  as  to  conform  to 
the  original  agreement  for  the  assignment 
made  between  the  complainant  Thomas 
and  his  mother.  Complainants  charged 
that  the  present  interest  of  Mrs.  Young, 
the  granddaughter  of  complainant's  de- 
ceased mother,  would  only  be  $100,  and 
asked  and  obtained  an  attachment,  and 
caused  the  same  to  be  levied  on  that  inter- 
est. A  publication  was  ordered  and  made 
for  the  said  Frank  Young  and  wife  which 
indicated  the  matter  in  controversy,  that 
is,  the  policy  of  insurance,  giving  its  num- 
ber and  the  name  of  the  company  that 
issued  it,  so  that  the  notice  showed  the  mat- 
ter about  which  the  litigation  was  project- 
ed. The  insurance  company  accepted  serv- 
ice of  the  bill  through  its  accredited  agent, 
the  insurance  commissioner.  Tliis  com- 
pany then  filed  a  demurrer  making  the 
point  that  the  court  Iiad  not  acquired  jur- 
isdiction of  Young  and  wife,  and  therefore 
its  decree  would  not  protect  the  insurance 
company;  the  point  being  this:  that  those 
parties  could  not  be  made  defendants  by 
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publication,  but  that  personal  service  would 
be  required  to  bind  their  interest.  The  bill 
shows  that  they  are  residents  of  Texas^ 
and,  of  course,  personal  seri'ice  is  impossi- 
ble. They  have  not  entered  their  appear* 
a  nee,  but  as  to  them  the  bill  stands  on  the 
order  of  publication  and  the  publication 
thereof. 

The  chancellor  sustained  the  demurrer 
filed  by  the  insurance  company.  On  appeal 
to  the  court  of  civil  appeals  that  court 
overruled  the  chancellor.  The  case  was 
then  brought  to  this  court  on  the  writ  of 
certiorari,  and  the  ground  of  demurrer  be- 
fore mentioned  urged  in  the  chancery  court 
and  in  the  court  of  civil  appeals  is  urged 
again  here. 

We  think  the  court  of  civil  appeals 
reached  the  right  conclusion.  No  personal 
judgment  is  souglit  against  Y'^oung  and 
wife,  and  none  could  l>e  rendered  against 
them  on  publication.  The  court,  however, 
has  before  it  the  insurance  company  that 
issued  the  policy,  the  complainants  Thomas 
and  his  two  sisters,  who  represent  three  of 
the  four  distributees  of  the  deceased  as- 
signee, and  Mrs.  Young,  the  fourth  distrib- 
utee. The  court  also  has  within  its  con- 
trol the  policy  of  insurance  which  is  the 
legal  evidence  of  the  claim  against  the  in- 
surance company,  and  the  assignment  on 
the  back  of  it,  and  has  tlie  res  itself,  the 
claim  against  the  insurance  company^ 
through  having  the  latter  company  before 
it.  The  policy  is  not  actually  exhibited 
with  the  bill,  but  it  appears  from  the  alle- 
gations of  the  latter  that  the  property  is 
in  the  possession  of  the  complainant  Thom- 
as A.  Perry,  and  he  has  submitted  himself 
to  the  jurisdiction  of  the  court,  and  it  is 
within  its  power  at  any  moment  to  order 
the  actual  filing  of  the  policy  in  the  cause. 

Tlie  court,  thus  having  control  of  the 
res,  can  settle  the  status  and  rights  of  / 
the  parties  with  respect  to  the  insuranceN/ 
policy,  although  one  of  the  persons  inter- 
ested therein,  under  the  assignment  as  it 
now  stands,  is  a  nonresident,  and  made  a 
defendant  only  by  publication.  Our  stat- 
ute (Shannon's  Code,  §  6115)  provides 
that  suit  may  be  instituted  wherever  any 
material  defendant  is  found,  unless  other- 
wise provided  by  law.  Tlie  insurance  com- 
pany in  the  present  case  was  a  material 
defendant  found  in  Davidson  county.  Sec- 
tion 6121,  subsec.  4,  as  to  bills  against  non- 
residents, provides  that  they  may  be  filed 
in  the  district  or  county  in  which  the  cause 
of  action  arose,  or  the  act  on  which  the 
suit  is  predicated  was  to  be  performed,  or 
in  which  the  subject  of  the  suit  or  any 
material  part  thereof  is.  Subsection  5  pro- 
vides that,  whenever  attachment  of  prop- 
erty is  allowed  in  lieu  of  personal  service 
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of  process,  the  bill  may  be  filed  in  the  coun- 
ty or  district  in  which  the  property,  or  any 
material  part  thereof  sought  to  be  at- 
tached, is  found  at  the  commencement  of 
the  suit.  Section  6162  declares  that  per- 
sonal service  of  process  on  a  defendant  in 
a  court  of  chancery  is  dispensed  with  when 
such  defendant  is  a  nonresident  of  the 
state.  The  following  sections  direct  how 
the  fact  of  nonresidence  is  to  be  made 
known,  and  the  order  of  publication  made, 
and  how  long  the  order  shall  be  published, 
what  it  shall  contain,  etc.  No  question  is 
made  on  these  technical  matters.' 

The  present  case  belongs  to  the  class  of 
quasi  proceedings  in  rem.  Such  proceed- 
ings are  sufficiently  described  in  23  Cyc. 
1410,  by  the  author  of  Black  on  Judgments, 
in  the  following  language:  "Judgments 
dealing  with  the  status,  ownership,  or  lia- 
bility of  particular  property,  but  which 
are  intended  to  operate  on  these  questions 
only  as  between  the  particular  parties  to 
the  proceeding,  and  not  to  ascertain  or 
cut  off  the  rights  or  interests  of  all  pos- 
sible claimants,  are  so  far  in  rem  that 
jurisdiction  may  be  acquired  by  the  sein- 
ure  or  control  of  the  court  over  the  res,  to- 
gether with  reasonable  constructive  notice 
to  parties  defendant,  but,  unlike  judgments 
strictly  in  rem,  they  are  binding  only  upon 
the  parties  joined  in  the  action  and  thus 
notified,  and  have  no  effect  upon  the  rights 
or  liabilities  of  strangers." 

One  case  in  our  reports  bearing  a  pretty 
close  analogy  to  the  present  one  is  that 
of  Wilcox  V.  Morrison,  9  Lea,  700.  In  that 
ease  it  appeared  that  Wilcox  had  executed 
a  trust  deed  in  the  state  of,  Virginia  con- 
veying  real  and  personal  property  in  that 
state,  and  also  including  therein  a  judg^ 
ment  which  he  had  in  Hawkins  county, 
Tennessee,  on  one  Netherland.  After  liti- 
gation had  progressed  for  considerable  time 
in  Virginia,  Wilcox  caase  to  Tennesaee  and 
filed  his  bill  against  Netherland,  a  resi- 
dent of  Tennessee,  who  was  the  debtor  in 
the  judgment,  and  also  certain  of  his  cred- 
itors who  resided  in  Virginia,  and  the 
trustee  under  the  Virginia  mortgage,  who 
likewise  resided  there.  The  bill  charged 
that  the  debts  had  been  practically  settled 
in  Virginia,  and  that  the  Tennessee  judg- 
ment belonged  to  the  complainant  Wilcox. 
The  trustee  and  one  of  the  creditors,  resi- 
dents of  Virginia,  demurred  because  the 
trustee  and  effects  were  in  Virginia,  and 
the  cause  was  being  administered  in  that 
state.  The  demurrer  was  overruled.  Here 
the  court  had  control  of  the  res,  the  judg- 
ment, by  having  before  it  the  plaintiff  in 
the  jodgment,  and  also  the  defendant,  and 
proceeded  to  settle  the  rights  of  the  parties 
thereunder.  It  seems  from  the  report  of 
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the  case  that  the  parties  subsequently  an- 
swered the  bill,  and  so  submitted  them- 
selves to  the  jurisdiction,  but  the  overrul- 
ing of  the  demurrer  indicated  the  view 
the  court  had  as  to  its  right  to  settle  the 
status  of  the  parties  with  respect  to  the 
judgment,  even  against  nonresidenta. 

The  case  of  Amparo  Min.  Co.  v.  Fidelity 
Trust  Co.  74  N.  J.  Eq.  197,  71  Atl.  005,  is 
nearer  in  point.  There  it  appears  that  a 
bill  was  filed  in  the  chancery  court  of  New 
Jersey  by  the  complainant  corporation 
against  the  defendant  corporation,  the 
latter  a  resident  of  Pennsylvania,  for  the 
purpose  of  having  declared  the  ownership 
of  the  complainant  as  against  the  defend- 
ant of  certain  treasury  stock  in  the  com- 
plainant company.  It  appears  from  the 
report  of  the  case  that  some  of  the  certifi- 
cates were  in  Pennsylvania,  but  the  com- 
plainant company,  which  had  issued  the 
shares,  resided  in  New  Jersey.  The  court 
held  that,  the  res  being  thus  situated  in 
New  Jersey,  it  had  control  thereof,  and 
could  settle  the  rights  of  the  respective 
parties  in  respect  thereto,  although  the 
defendant  was  a  nonresident  and  had  no- 
tice only  by  publication  and  other  sub- 
stitutionary process  directed  by  the  court. 
It  was  held  that  the  courts  having  control 
of  the  complainant  whose  treasury  stock 
was  in  controversy,  had  control  of  the 
stock  or  res,  since  it  could  order  the  same 
into  actual  custody  at  any  time.  The 
court  said:  "In  the  case  at  bar  no  receiv- 
ership is  prayed  for,  and  no  party  having 
the  custody  of  the  res  is  brought  in  as  a 
defendant  in  order  to  subject  the  res  to  the 
control  of  the  court.  The  situation  seems 
to  be  analogous  to  one  where  a  complain- 
ant in  New  Jersey,  holding  the  possession 
of  chattels,  files  a  bill  in  this  court  to  ob- 
tain equitable  relief  against  a  defendant 
not  resident  in  New  Jersey  in  respect  to 
sueh    chattels.  The    authorities 

which  control  this  court  indicate,  I  think, 
the  following  as  the  essential  elements  of 
an  action  quasi  in  rem:  1.  A  res  located 
within  the  territorial  limits  of  the  state  in 
such  a  way  that  the  state  can,  if  it  ^ees  fit 
to  do  so,  exercise  absolute  power  to  control 
and  dispose  of  it.  2.  A  courne  of  judicial 
procedure,  the  object  and  result  of  which 
are  to  subject  the  res  to  the  power  of  tlie 
state  directly  by  the  judgment  or  decree 
which  is  entered,  as  distinguished  from  a 
course  of  procedure  which  only  affects  or 
disposes  of  the  res  by  compelling  a  party 
to  the  action  to  control  or  dispose  of  the 
res  in  accordance  with  the  mandate  of  the 
judgment  or  decree.  3.  A  course  of  judi- 
cial procedure  on  its  face  directed  specific- 
ally toward  the  res  so  as  to  disclose  this 
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res  to  the  defendant  when  reasonahly  noti- 
fied of  the  action." 

Further  the  court  said:  "The  origin  of 
the  jurisdiction  of  our  courts  in  actions 
quasi  in  rem  is  to  be  found  in  the  power 
of  the  sovereign  state  to  exercise  control 
over  a41  objects  to  which  that  power  can 
be  directly  applied.  The  state  must  control 
all  proi>erty  within  its  territorial  limits. 
Parties  interested  in  that  property  and  re- 
siding within  the  state,  or  voluntarily  com- 
ing into  the  state  in  order  to  have  their 
rights  in  respect  of  the  property  in  ques- 
tion enforced  or  protected,  have  a  right  to 
be  hoard  in  the  courts  of  the  state,  and 
the  utmost  that  can  be  demanded  ou  the 
part  of  nonresident  defendants  is  that  they 
shall  be  fairly  notified  of  the  action  so  as 
to  have  an  ample  opportimity  to  appear 
and  be  heard  therein.  When  these  con- 
ditions exist,  the  rights  of  all  parties  in- 
terested in  the  res  are  determined  by  due 
process  of  law.  ...  Of  course,  it  must 
be  conceded  that  in  anv  action  to  recover 
stock,  if  the  relief  prayed  for  includes  the 
surrender  of  a  certificate,  or  the  execu- 
tion of  an  assignment  or  power  of  attor- 
ney, such  relief  can  only  be  obtained  by 
compelling  the  defendant  to  act,  and,  if 
sucJi  relief  is  the  whole  relief  prayed  for, 
the  action,  as  we  have  seen,  may  be  strict- 
ly in  personam.  In  the  present  case,  while 
the  bill  prays  that  the  defendant  may  be 
decreed  to  assign  and  transfer  the  shares 
of  stock  in  dispute,  the  main  relief  prayed 
for  is  the  establishment  of  the  complain- 
ant *s  equitable  title.  The  jurisdiction  of 
the  court  is  sustained  by  the  existence  of 
a  trust, — a  trust  in  respect  of  a  res  situate 
witliin  the  jurisdiction  of  the  court  and  in 
the  custody  of  a  party  to  the  suit.  If  the 
complainant  shall  obtain  a  decree  in  this 
case  establishing  its  right  in  respect  of  the 
res,  and  then  shall  desire  to  secure  the 
surrender  of  the  outstanding  certificates 
representing  the  res,  it  may  be  obliged  to 
bring  a  suit  in  the  state  of  Pennsylvania 
in  order  to  secure  such  surrender.  .  .  . 
The  last  matter  to  be  considered  is  whether 
it  is  necessary,  where  the  res  is  personal 
property,  to  have  the  res  actually  placed 
within  the  custody  of  the  court  through  the 
instrumentality  of  a  receiver,  in  order  to 
give  to  the  action  the  quality  of  an  action 
quasi  in  rem.  I  can  find  no  warrant  in 
reason,  and  none  in  the  authorities,  disre- 
garding a  few  dicta,  which  makes  the  act- 
ual seizure  of  the  res  by  an  officer  of  the 
court  essential  to  the  status  of  the  action 
as  one  quasi  in  rem.  The  fundamental  es- 
sential, of  course,  must  be  that  the  per- 
sonal property  which  is  the  res  is  so  situ- 
ated within  the  state  that  it  may  be  seized; 
in  other  words,  the  res  must  be  within  the 
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control  of  the  state.  ...  It  is  not  the 
actual  seizure  of  i^e  res  which  is  the  es- 
sential element  of  an  action  quasi  in  rem, 
but  the  power  to  seize  the  res  and  to  seize 
it  in  the  action.  If  the  res  is  within  the 
jurisdiction  of  the  court,  it  may  be  entire- 
ly  unnecessary  to  take  possession  of  it 
through  a  receiver  in  order  to  secure  its 
presence  when  the  decree  of  the  court  is 
to  be  enforced.  ...  So  long  as  the  res 
is  situate  within  the  jurisdiction  of  the 
court,  and  the  custodian  of  the  res  is  made  i 
a  party  to  the  suit,  the  requirements  of  an 
action  quasi  in  rem  under  consideration 
seems  to  me  to  be  complied  with.  .  .  . 
I  think  it  follows  from  the  principles 
enunciated  in  a  number  of  recent  Federal 
cases,  and  in  the  New  Jersey  cases  above 
cited,  that  an  action  like  the  present  one, 
brought  by  the  complainant  to  establish  a 
trust  in  shares  of  stock  in  a  New  Jersey 
corporation,  is  an  action  quasi  in  rem,  pro- 
vided the  corporation  the  stock  of  which  is 
in  litigation  is  made  a  party  to  the  suit, 
and  is  lawfully  subjected  to  the  jurisdic- 
tion of  the  court  in  which  the  suit  is 
brought  by  service  of  process  within  the 
state  or  by  voluntary  appearance," — citing 
Arndt  v.  Griggs,  134  U.  S.  316,  33  L.  ed 
918,  10  Sup.  Ct.  Rep.  567;  Jellenik  v. 
Huron  Copper  Min.  Co.  177  U.  S.  1,  44  L. 
ed.  647,  20  Sup.  Ct.  Rep.  569;  Roller  v. 
Holly,  176  U.  S.  398,  44  L.  ed.  620,  20  Sup. 
Ct.  Rep.  410;  Citizens'  Sav.  &  T.  Co.  v. 
Illinois  C.  R.  Co.  205  U.  S.  46,  61  L.  ed. 
703,  27  Sup.  Ct.  Rep.  426.  "All  parties, 
whether  resident  in  New  Jersey  or  residing 
in  other  states,  may  be  lawfully  brought 
into  the  suit  by  serving  process  upon  the 
New  Jersey  residents,  and  giving  the  rea- 
sonable notice  provided  by  law  to  the  de- 
fendants residing  in  other  states.  I  dis- 
cover no  basis  for  the  proposition  that  the 
whole  fabric  of  the  action  quasi  in  rem 
falls  to  the  ground  unless  the  court  of 
chancery,  through  a  receiver,  attempts  in 
some  way  to  take  possession  of  the  res  and 
actually  obtains  such  possession.  The  ques- 
tion remains  whether,  when  tlie  custodian 
of  the  res,  the  New  Jersey  corporation 
whose  stock  constitutes  the  res,  comes  into 
court  as  a  pai*ty  complainant,  the  case  is 
essentially  different  from-  that  which  is  pre- 
sented where  the  custodian  is  made  a  party 
defendant.  In  each  case  the  res  is  sub- 
jected to  the  power  of  the  court,  in  the  one 
case  by  the  control  over  the  res,  which  the 
court  acquires  when  the  custodian  of  the 
res  is  brought  into  court  by  service  of  pro- 
cess, and  in  the  other  by  the  Toluntary  ac- 
tion of  complainant  in  coming  into  court 
and  presenting  to  the  court  for  adjudica- 
tion his  claims  in  respect  of  the  res.  No 
doubt,  the  court,  at  the  instance  of  the  de- 
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fendant,  may  preserve  the  res  to  meet  the 
decree  of  the  court  by  an  injunotion  or  by 
a  receiver." 

This  method  of  deciding  rights  has  been 
often  recognized  by  the  Supreme  Court  of 
the  United  States.  In  Goodman  v.  Nib- 
lack,  102  U.  S.  556,  563,  26  L.  ed.  229,  232, 
the  court  said:  "This  is  a  proceeding  in 
equity  to  enforce  a  lien  on  the  fund  which 
is  within  reach  of  the  court,  and,  as  the 
trustees  and  complainant  have  the  requis- 
ite citizenship,  §  738  of  the  Revised  Stat- 
utes provides  a  remedy  for  inability  to 
serve  process  by  an  order  of  publication. 
II  they  appear,  the  suit  will  proceed  as 
usual.  If  they  do  not  appear,  the  decree, 
so  far  as  it  affects  the  fund  in  the  hands 
of  Niblack,  will  bind  them;  and  this  is  all 
that  is  necessary  to  give  the  court  juris- 
diction to  grant  the  relief  prayed  for  by 
the  complainant." 

In  Bryan  v.  Kennett,  113  U.  8.  179,  105, 
109,  28  L.  ed.  908,  913,  915,  5  Sup.  Ct.  Rep. 
407,  the  Supreme  Court  recognized  the 
right  of  the  court  to  pass  title  to  land 
within  jurisdiction  of  the  court  as  against 
minors,  although  the  latter  had  been  made 
defendants  only  by  publication.  So  it  has 
been  held  that  the  land  of  one  made  de- 
fendant by  publication  only  may  be  sub- 
jected to  condemnation  proceedings  for  the 
benefit  of  a  public  improvement.  Huling 
T.  Kaw  Valley  R.  k  Improv.  Co.  180  U.  S. 
559,  82  L.  ed.  1045,  9  Sup.  Ct  Rep.  603. 
It  has  also  been  held  tliat  a  court  having 
under  its  control  a  corporatio^i  for  wind- 
ing-up purposes  may  make  an  assessment 
on  the  stockholders  pursuant  to  law  for 
the  payment  of  corporate  debts,  and  that 
persons  who  are  defendants  only  by  publi- 
cation will  be  bound  by  the  assessment  if 
they  were,  in  fact,  stockholders  subject  to 
the  law  under  which  the  assessment  was 
made,  and  that  they  would  not  be  suffered 
in  a  collateral  proceeding  to  question  the 
propriety  of  the  assessment  itself,  although 
such  persons  would  be  permitted  to  show 
in  such  collateral  proceedings  that  they  had 
transferred  their  stock,  and  might  litigate 
any  matter  bearing  upon  the  extent  or  dur- 
ation of  their  stockholding.  Selig  v.  Ham- 
ilton, 234  U.  8.  652,  58  L.  ed.  1518,  34 
Sup.  Ct.  Rep.  926. 

Under  the  foregoing  authorities,  and  many 
oibers  that  might  be  cited,  we  are  of  the 
opinion  that  the  defendants  Young  and  wife 
are  properly  before  the  court  under  the 
publication  ordered  and  made,  and  that 
they  will  be  bound  by  whatever  decree  may 
be  finally  made  in  the  cause. 

It  is  proper  to  say  that  we  do  not  consider 
ianportant  the  attachment  that  was  issued 
and  served  on  the  supposed  interest  of  Mrs. 
Young  in  the  policy,  inasmuch  aa  the  com- 
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plainant  asserted  no  debt  against  Young 
and  wife,  nor  any  right  by  which  they 
could  subject  such  interest  to  sale.  The 
jurisdiction  of  the  court  over  the  res  de- 
pends on  other  principles  which  have  been 
fully  stated.  The  publication,  however, 
made  under  the  attachment,  served  the  use- 
ful purpose  of  not  only  notifying  Young 
and  wife  of  the  existence  of  the  suit,  and 
of  their  duty  to  appear  and  defend,  but 
also  that  the  controversy  was  over  a  policy 
of  insurance  in  the  defendant  company, 
stating  the  number  of  that  policy.  Thus, 
on  reading  the  notice  they  will  be  suffi- 
ciently informed  of  the  necessity  of  appear- 
ing and  defending  any  rights  that  they  may 
wish  to  assert. 

The  result  is  that  the  decree  of  the  Court 
of  Civil  Appeals  is  aiiirmed  and  the  cause 
is  remanded  to  the  Chancery  Court  for  fur- 
ther proceedings. 

Fancher,  J.,  dissenting: 

I  cannot  give  assent  to  the  proposition 
that  the  Texas  defendant  can  be  brought 
before  the  court  by  publication  in  this 
case.  The  insurance  company  is  a  nonresi- 
dent corporation.  It  is  before  the  court 
by  service  of  process  upon  its  agent  in  this 
state  by  virtue  of  a  statute  on  the  subject. 
The  nonresident  defendant  has  such  right 
in  the  policy  of  insurance,  or  in  the  sub- 
ject of  litigation,  that  it  cannot  be  taken 
away  from  her  unless  the  court  can  gain 
jurisdiction  over  her  person. 

The.  principle  is  well  settled  by  all  the 
courts  in  thia  country  that  no  effective 
personal  judgment  can  be  rendered  in  one 
state  against  a  nonresident  defendant  who 
is  not  personally  served  with  process  and 
does  not  appear.  Pennoyer  v.  Neff,  95  U. 
S.  714,  24  L.  ed.  565;  Cooper  v.  Reynolds, 
10  Wall.  308,  19  L.  ed.  931;  St.  Clair  v. 
Cox,  106  U.  S.  350,  27  L.  ed.  222,  1  Sup. 
Ct.  Rep.  354;  Freeman  v.  Alderson,  119 
U.  S.  185,  30  L.  ed.  372,  7  Sup.  Ct.  Rep. 
165.  All  the  authorities  upon  the  subject 
of  substituted  process  against  a  nonresi- 
dent defendant  recognize  the  right  to  affect 
his  property,  and  in  this  mann^  bring  him 
before  the  court,  but  only  to  the  extent  of 
his  property  situated  within  the  jurisdic- 
tion of  the  court.  The  riglit  to  summon  a 
party  from  his  distant  place  of  abode  and 
compel  him  to  submit  to  an  adjiidication 
of  matters  in  another  state  lies  only  in  tlie 
right  to  seize  and  affect  his  property  lo- 
pated  in  the  state.  Tlie  law  goes  no  fur- 
ther than  this,  and  this  far  only  upon  tlie 
presumption  that  it  is  supposed  a  party 
will  look  after  his  property,  and,  when 
{ that  is  seized  by  the  law,  he  is  bound  to 
take  notice. 

The  case  of  Selig  v.  Hamilton,  234  U.  S. 


390 


TENNESSEE  SUPREME  COURT. 


658,  58  L.  ed.  1523,  34  Sup.  Ct.  Rep.  926, 
discussed  in  the  opinion  of  the  majorityi 
does  not  violate  the  principle  above  stated. 
Tliat  was  a  case  affecting  the  right  of  a 
stockholder  in  a  corporation  and  subject- 
ing him  to  assessment  for  payment  of 
debts,  and  arose  under  the  Minnesota  stat- 
ute upon  that  subject.  The  corporation 
was  properly  before  the  court,  and,  of 
course,  all  matters  affecting  the  corpora- 
tion as  such,  and  its  property,  consequent- 
ly ita  stockholders  to  the  extent  of  their 
stock,  could  be  adjudicated.  It  was  held 
that  the  statute  provided  reasonable  regu- 
lations for  enforcing  liability  assumed  by 
those  who  became  stockholders  under  the 
laws  ^f  Minnesota.  The  assessment  as  to 
the  amount  thereof  against  the  stockhold- 
ers, including  the  propriety  and  necessity 
for  same,  might  be  made  effective  against 
nonresident  stockholders  as  well  as  those 
who  were  resident,  after  proper  notice  by 
publication  or  otherwise,  as  directed  by  the 
court.  And  in  fixing  the  amount  of  such 
pro  rata  liability  of  stockholders  the  court 
would  consider  the  expenses  of  the  receiver- 
ship, the  amount  of  corporate  assets  avail- 
able, the  parties  liable  as  stockholders,  the 
nature  and  extent  of  such  liabilities,  con- 
sidering the  probable  solvency  or  insolvency 
of  the  stockholders,  and  expenses  in  levying 
the  rate  upon  all  the  parties.  It  was  ex- 
pressly held  that  in  determining  these  mat- 
ters the  judgment  of  the  court  was  not  in 
the  nature  of  a  personal  judgment,  but  the 
stockholders  were  deemed  to  be  represented 
by  the  corporation  itself,  which  was  before 
the  court.  This  upon  the  principle  of  the 
obligation  assumed  by  virtue  of  the  re- 
lationship of  the  stockholders  to  it.  How- 
i^ver,  in  order  to  give  the  stockholder  the 
right  to  make  any  personal  defense,  this 
course  of  procedure  did  not  preclude  him 
from  showing  he  was  not  a  stockholder,  or 
not  a  holder  of  as  manv  shares  as  was 
alleged,  or  that  he  had  a  claim  against  the 
corporation,  or  any  other  defense  personal 
to  himself.  In  bringing  the  corporation  be- 
fore the  court,  the  stockholders  were  neces- 
sarily before  the  court,  inasmuch  as  the 
several  shares  owned  by  the  stockholders 
compose  the  corporate  body.  The  right  to 
bring  the  stockholder  before  the  court  in 
the  first  instance,  however,  is  upon  the 
logical  basis  that,  being  a  mere  sharehold- 
er in  the  corporation,  he  was  presumed  to 
be  represented  by  the  general  corporate 
body,  and  he  was  before  the  court  upon  the 
same  principle  that  a  nonresident  may  be 
brought  before  the  court  in  any  other  ac- 
tion to  the  extent  that  he  has  property 
subject  to  seizure  within  the  jurisdiction 
of  the  court. 
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The  New  Jersey  case  of  Amparo  Min.  Co. 
V.  Fidelity  Trust  Co.  74  N.  J.  Eq.  197,  71 
Atl.  605,  cited  in  the  majority  opinion, 
likewise  falls  within  the  same  rule.  The 
court  had  the  corporation  before  it,  the 
stock  of  which  was  owned  in  part  by 
the  nonresident  corporation  sought  to  be 
brought  before  the  court  as  a  defendant. 
It  was  held  that  the  stock  of  the  corpora- 
tion before  the  court  could  be  ordered  be- 
fore it  at  any  time.  Manifestly  this  was 
true,  since  the  stock  is  but  a  share  in  the 
concern  itself  which  was  before  the  court. 
Having  the  corporation  before  the  court, 
it  had  the  several  shares  within  its  con- 
trol. These  shares  had  been  issued  in  the 
state  of  New  Jersey,  and  the  principal  cor- 
poration was  a  resident  of  that  state,  and 
was  before  the  court  of  the  state  of  its  resi- 
dence. 

I  do  not  consider  the  case  of  Wilcox  ▼. 
Morrison,  9  Lea,  700,  as  authority  here.  It 
seems  clearly  distinguishable  to  my  mind. 
The  judgment  in  Tennessee  was  against  a 
resident  of  Tennessee.  Wilcox,  the  judg- 
ment creditor,  had  transferred  this  judg- 
ment to  a  trustee  in  Virginia.  Afterward 
Wilcox  sought  in  equity  to  assert  his 
rights  to  this  Tennessee  judgment  on  the  ~ 
ground  that  the  Virginia  debts  had  been 
settled,  and  it  was  held  he  could  bring  be- 
fore the  court  the  nonresident  trustee  to 
whom  the  judgment  had  been  assigned. 
This  was  correct  upon  the  principle  that 
the  nonresident  trustee  would  have  notice 
of  matters  .concerning  this  judgment  just 
as  he  would  be  presumed  to  look  after 
property  in  Tennessee.  His  rights  under 
the  judgment  could  only  be  asserted  here, 
and  he  was  forced  to  take  notice  that  the 
court  of  equity,  having  power  to  control 
this  judgment,  was  asserting  this  power. 
It  was  very  much  as  if  he  were  a  party  to 
the  judgment  sought  to  be  affected,  because 
that  judgment  had  been  assigned  to  him  by 
the  plaintiff. 

I  do  not  regard  the  matters  affecting 
this  Texas  defendant  in  the  present  case 
as  coming  within  that  large  class  of  cases 
which  are  not  strictlv  actions  in  rem,  but 
are  often  spoken  of  as  actions  quasi  in  rem,  , 
These  actions  quasi  in  rem  only  seek  to\/ 
subject  certain  property  of  the  owner  to 
the  discharge  of  the  claim  asserted,  such 
as  attachment  cases,  actions  for  the  en- 
forcement of  mortgages  and  other  liens,  and 
all  other  proceedings  having  for  their  sole 
object  the  sale  of  other  disposition  of  the 
property  of  the  defendant  to  satisfy  the 
demands  of  the  plaintiff.  They  differ, 
among  other  things,  from  actions  which  are 
strictly  in  rem,  in  that  the  interest  of  the 
defendant  is  alone  sought  to  be  affected  v 
so  that  citation  to  him  is  required,  and  the 
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judgment    therein    is    only    conclusive    be- 
tween the  parties. 

The  state  has  power  over  property  with- 
in its  limits  owned  by  nonresidents,  and  it 
^  is  by  virtue  of  this  ownership  that  tribu' 
nals  can  inquire  into  the  nonresident's  obii- 
:gations  to  its  citizens.  The  inquiry  in  such 
case  can  only  proceed  so  far  as  may  be 
necessary  for  the  disposition  of  the  prop- 
«rty.  If  the  nonresident  possesses  no  prop- 
«rty  within  the  state,  there  is  nothing  upon 
which  its  tribunals  can  act.  Pennoyer  y. 
Seft  and  Freeman  v.  Alderson,  supra. 

Now  in  the  present  case,  as  I  view  it, 
the  Texas  defendant  has  no  property  with- 
in this  state.  She  is  not  a  stoclcholder  of 
the  insurance  corporation.  She  has  no 
such  interest  in  the  affairs  of  the  corpo- 
ration as  that  she  will  be  presumed  to  take 
notice  of  anything  respecting  the  court's 
action  as  to  the  liability  of  the  insurance 
company. 
/  It  is  said  that  the  res  is  before  the 
•court  in  this  case.  To  my  mind,  no  res  is 
here.  Tlie  claim  is  not  the  res.  The  ac- 
tion is  entirely  personal.  Suit  upon  the 
subject  matter  of  this  litigation  might  be 
brought  in  any  state  so  far  as  the  insur- 
ance company  is  concerned,  where  it  might 
he  served  with  process  through  its  proper 
agents.  The  Texas  defendant  might  bring 
her  suit  involving  her  rights  in  any  court 
in  any  state  having  such  jurisdiction.  Fur- 
thermore, the  property  of  the  insurance 
company  is  not  before  the  court,  nor  in- 
volved in  the  suit.  Then,  upon  what  prin- 
ciple must  she  take  notion  of  a  suit  against 
the  corporation  here  in  Tennessee?  The 
policy  of  insurance  is  like  a  note.  It  is 
not  property.  It  is  only  the  evidence  of 
the  obligation.  The  obligation  itself  is  like 
a  thing  in  the  air  which  may  fly  anywhere. 
The  suit  is  to  change  or  declare  a  liabil- 
ity of  the  insurance  company  personal  in 
its  nature.  Can  it  be  that  a  nonresident 
having  an  interest  in  that  contract  must 
take  notice  of  the  proceeding  and  appear 
because  the  insurance  company  is  before 
the  court?  Suppose  this  action  had  been 
brought  in  any  other  of  the  many  states 
where  the  insurance  company,  no  doubt, 
does  business  and  has  agents;  will  Mrs. 
Yoiuig,  the  nonresident  having  an  interest 
in  the  obligation  of  insurance,  be  forced  to 
take  cognizance  and  appear,  upon  mere 
constructive  notice?     We  think  not. 

It  was  suggested  in  argument  that  under 
modern  insurance  the  policy  holder  has  a 
right  to  share  in  certain  surplus  arising 
from  the  earnings  on  money  paid  in  by  the 
policy  holder  as  premiums  in  excess  of  the 
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amount  necessary  to  carry  the  actual  risk. 
If  this  be  so,  it  is  still  a  personal  relation- 
ship arising  from  the  contract  of  insurance, 
the  main  feature  of  which  is  the  inRurance, 
not  as  an  investment  or  shareholder  in  the 
company,  but  to  indemnify  the  holder 
against  the  loss.  But,  if  the  policy  holder, 
under  modern  insurance,  has  certain  rights 
in  the  earnings  of  the  company,  this  suit 
is  not  to  change  or  affect  the  status  of 
policy  holders  in  general  upon  the  princi- 
ple that  they  hold  a  position  analogous  to 
stockholders.  In  point  of  fact,  such  policy 
holders  do  not  stand  in  such  relationship 
that  a  suit  against  the  company  will  au- 
thorize the  court  to  deal  with  them  upon 
the  grounds  held  in  Amparo  Min.  Co.  v. 
Fidelity  Trust  Co.  and  Selig  v.  Hamilton, 
supra,  that,  having  the  corporation  before 
the  court,  the  shares  therein  are  subject 
to  its  orders.  This  is  not  a  suit  to  change 
the  relationship  of  the  shareholders  to  the 
corporation.  It  is  a  suit  entirely  of  a  per- 
sonal nature  and  involving  the  rights  un- 
der one  policy  alone. 

The  publication  has  its  office,  but  it  does 
not  give  actual  notice.  The  party  sought 
to  be  brought  before  the  court  in  reality 
is  before  the  court  by  the  publication,  not 
alone,  but  in  conjunction  with  the  assertion 
by  the  court  of  control  over  the  property 
or  res  within  its  jurisdiction. 

Webster  defined  "due  process  of  law"  in 
his  argument  in  the  Dartmouth  College 
Case  as  "a  law  which  hears  before  it  con- 
demns; which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial."  With- 
in that  fundamental  right,  how  can  it  be 
said  that  a  court  proceeds  to  hear  and  give 
trial  when  no  actual  personal  notice  is 
given,  and  when  no  property  of  the  defend- 
ant is  affected  within  the  control  of  the 
court,  which  will  afford  presumptive  no- 
tice? 

The  whole  proposition  reduces  to  the 
question  of  notice.  I  am  unable  to  see  how 
notice  can  be  had  as  here  attempted,  with- 
in the  rules  governing  the  action  of  courts 
exercising  power  only  within  a  given  juris- 
diction, within  which  the  defendant  does 
not  come.  I  therefore  respectfully  dissent 
from  the  opinion  of  the  majority  on  this 
question,  believing  the  chancellor  was  cor- 
rect in  sustaining  the  demurrer  of  the  in- 
surance company. 

Bnehanan,  J.,  dissenting: 

"Jurisdiction  has  been  well  defined  to  be 
a  power  constitutionally  conferred  upon  a 
judge  or  magistrate  to  take  cognizance  of 
and  determine  causes  according  to  law  and 
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to  carry  his  sentence  into  execution/' 
Swift  &  Co.  ▼.  Memphis  Cold  Storage  Ware- 
house Co.  128  Tenn.  82-100,  158  S.  W.  480; 
11  Cyc.  p.  660.  The  primary  question  in 
the  present  case  is  whether  such  power  was 
in  the  chancery  court  of  Davidson  county, 
in  respect  of  the  right  of  Mrs.  Young, 
which  it  was  the  purpose  of  the  bill  to 
have  the  court  adjudicate  by  its  decree. 
His  Honor  the  chancellor  held  that,  under 
the  facts  disclosed  by  the  bill,  no  such 
jurisdiction  or  power  existed  in  his  court, 
and,  in  my  opinion,  that  holding  was  cor- 
rect. The  right  sought  to  be  affected  by 
the  decree  was  one  which  existed  wholly 
under  contracts  referred  to  in  the  bill. 
The  first  of  these  was  a  contract  between 
complainant  and  the  insurance  company; 
the  second  a  contract  of  aasignment  be- 
tween complainant  and  his  mother  by 
which  complainant  made  an  assignment, 
absolute  on  its  face,  of  all  his  rights  un- 
der the  insurance  contract  to  his  mother. 
The  mother  died,  and,  by  operation  of  law, 
all  her  rights  under  the  absolute  assign- 
ment were  cast  upon  her  distributees;  Mrs. 
Young  being  one  of  this  class.  The  bill 
was  filed  for  the  purpose  of  reforming  the 
contract  between  complainant  and  his 
mother  in  such  manner  as  to  wholly  de- 
feat the  right  of  Mrs.  Young  and  the  other 
distributees,  under  the  assignment  and  de- 
scent cast,  as  above  stated. 

Now  the  right  of  Mrs.  Young  under  the 
foregoing  contracts  is  wholly  incorporeal  in 
character.  It  is  a  right  in  property  of  the 
same  character.  Her  right  is  one  which 
inheres  in  her  person.  It  is  attached  to 
no  tangible  property,  and  it  is  capable  of 
being  brought  into  judgment  only  by  per- 
,^  sonal  service  of  process  upon  her,  afford- 
ing notice  to  her  that  her  right  is  in  ques- 
tion, and  opportunity  to  defend  the  same. 
It  is  not  pretended  that  sucli  service  of 
process  was  had  upon  her.  She  was  be- 
yond the  jurisdiction  of  the  court  when 
the  bill  was  filed,  and  when  the  court  sus- 
tained the  demurrer  to  its  jurisdiction. 
She  was  at  the  times  aforesaid  a  resident 
of  the  state  of  Texas.  If  the  case  were 
different  in  its  facts,  as,  for  instance,  if  the 
bill  had  sought  to  subject,  under  the  decree 
of  the  court,  a  right  to  real  property  with- 
in the  local  jurisdiction  of  the  court,  or 
a  right  to  tangible  personal  property  lo- 
cated within  the  jurisdiction  of  the  court, 
or  other  character  of  property  so  situated 
that  the  court  assuming  the  jurisdiction 
would  be  in  a  position  to  protect  the  rights 
of  parties,  the  court  might  wel)  have  as- 
sumed jurisdiction.  In  such  classes  of 
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cases  the  court  can  lay  its  hand  upon  the 
property,  and  thereby  draw  into  its  juris- 
diction the  rights  of  parties  attached  to 
the  particular  property  over  which  the 
court  has  assumed  jurisdiction.  But  no  ^ 
such  case  is  presented  here.  The  property 
right  of  Mrs.  Young  is  wholly  intangible, 
and  is  attached  to  no  property  which  by 
any  proceeding  in  this  cause  has  or  can  be 
brought  within  the  local  jurisdiction  of  the 
court.  Her  property  right  sought  to  be 
reached  by  the  decree  is  inseparable  from 
her  person,  except  by  her  voluntary  sur- 
render of  it  with  or  without  consideration, 
her  death,  or  the  judgment  or  decree  of  a 
court  of  competent  jurisdiction  founded 
on  her  voluntary  appearance  or  procesa 
personally  served  upon  her. 

"The  several  states  are  of  equal  dignity 
and  authority,  and  the  independence  of  one 
implies  the  exclusion  of  power  from  all 
others.  And  so  it  is  laid  down  by  jurists* 
as  an  elementary  principle,  that  the  laws 
of  one  state  have  no  operation  outside  of 
its  territory,  except  so  far  as  is  allowed 
by  comity,  and  that  no  tribunal  established 
by  it  can  extend  its  process  beyond  that 
territory  so  as  to  subject  either  persons  or 
property  to  its  decisions.  'Any  exertion 
of  authority  of  this  sort  beyond  this  limit' 
.  .  .  'is  a  mere  nullity,  and  incapable 
of  binding  such  persons  or  property  in  any 
other  tribunal.*"  Pennoyer  v.  Neff,  95  U. 
S.  714,  24  L.  ed.  565. 

As  I  see  this  suit,  it  was  not  a  proceed- 
ing in  rem,  nor  even  one  quasi  in  rem,  but 
was  purely  a  p^sonal  action  involving^ 
only  personal  and  intangible  property 
rights  where  the  jurisdiction  of  the  sub- 
ject matter  of  the  suit  could  only  be  ac- 
quired by  personal  service  of  process  upon 
the  parties  in  interest.  In  Pennoyer  v. 
Neff,  supra,  it  was  said:  "Jurisdiction  is 
acquired  in  one  of  two  modes:  First,  as 
against  the  person  of  the  defendant  by  the 
service  of  process;  or,  secondly,  by  a  pro- 
cedure against  the  property  of  the  defend- 
ant within  the  jurisdiction  of  the  court.  In 
the  latter  case  the  defendant  is  not  person- 
ally bound  by  the  judgment  beyond  the 
property  in  question,  and  it  is  immaterial 
wiiether  tlie  proceeding  against  the  prop- 
erty be  by  an  attachment  or  bill  in  chan- 
cery. It  must  be  substantially  a  pro- 
ceeding in  rem." 

On  the  grounds  above  stated,  and  those 
advanced  in  the  dissenting  opinion  of  ^Ir. 
Justice  Fancher,  in  which  I  concur,  I  re- 
spectfully dissent  from  the  opinion  of  the 
majority  of   the  court   in   this   cause. 
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Annotation — Service  by  publication  to  give  jurisdiction  of  issues  between 
nonresident  and  resident  claimants  to  benefits  under  an  insurance 
policy* 


Generally^  as  to  jurisdiction,  upon  eon- 
straetiye  service,  to  garnish  a  debt  due 
to  a  nonresident,  see  note  to  Starkey  v. 
Cleveland,  C.  C.  &  St.  L.  E.  Co.  L.R.A. 
1915F,  880,  and  earlier  notes  there  re- 
ferred to. 

On  right  to  intervene  in  attachment 
proceedings,  see  note  to  Potlatch  Lum- 
ber Co.  V.  Runkel,  23  L.R.A.(N.S.)  636. 

On  right  of  intervener  in  attachment 
to  attack  validity  of  service  of  process, 
see  note  to  Ballew  v.  Young,  23  L.B.A. 
(N.S.)  1084. 

On  nonownership  of  attached  property 
as  ground  for  vacation  of  the  attach- 
ment, see  note  to  Thornley  v.  Lawbaugh, 
47  L.E.A.(N.S.)  1127. 

A  clear  distinction  must  be  made  be- 
tween the  question  of  jurisdiction  of  an 
issue  raised  when  a  creditor  of  a  non- 
resident attaches  a  fund  due  under  an 
insurance  poliey  to  the  nonresident  debt- 
or, and  the  question  here  under  annota- 
tion; i.  e.,  jurisdiction  of  the  issue  be- 
tween claimants  one  of  whom  is  a 
nonresident,  the  relation  of  debtor  and 
creditor  not  existing  between  them.  In 
the  former  class  .of  cases  the  creditor's 
•cause  is  based  upon  the  theory  that  the 
property  beloi^s  to  the  nonresident.  He 
makes  s^davit  to  that  fact,  and  the  court 
takes  jurisdiction  on  the  assumption  that 
it  is  a  fact. 

But  in  the  latter  class  of  cases,  the 
resident  claimant  goes  into  court  on  the 
allegation  that  the  nonresident  does  not 
own  the  property  or  the  rights  claimed, 
and  asks  the  court  to  so  decide.  He  is 
necessarily  in  the  position  of  alleging 
and  asking  the  court  to  hold  that  the 
very  fact  that  would  give  it  jurisdiction 
is  not  true.  The  only  possible  way  to 
avoid  the  conclusion  that  the  court  lacks 
jurisdiction  is  to  maintain  that  owner- 
ship by  the  nonresident  is  not  essential 
to  jurisdiction,  i.  e.,  that  the  proceeding 
is  in  rem,  in  which  case  the  judgment  of 
the  court  as  to  the  property  would  be 
conclusive  upon  the  whole  world,  which 
of  necessity  includes  the  particular  non- 
resident. 

It  would  hardly  be  contended,  however, 
that  the  judgment  of  a  court  in  New 
York,  for  instance,  between  two  claim- 
ants to  the  benefits  of  an  insurance  pol- 
icy, would  be  conclusive  against  a  third 
person,  the  real  beneficiary,  who  lives* 
in  California,  even  if  one  of  the  claim- 
ants lives  in  Pennsylvania  and  was 
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served  by  publication.  But  this  would 
be  the  necessary  result  of  holding  that 
the  proceeding  was  strictly  in  rem.  y 

In  Pebky  v.  Young,  ante,  385,  the  court  ^ 
held  that  a  proceeding  to  reform  an 
assignment  of  an  insurance  policy  is  so 
far  a  proceeding  in  rem  that  a  court 
having  jurisdiction  of  the  policy,  one 
claimant,  and  the  insurance  company  has 
jurisdiction  to  enter  a  decree  that  will 
bind  a  nonresident  claimant  on  service  by 
publication.  The  decision  is  based  upon 
a  supposed  analogy  between  the  case  be- 
fore the  court  and  the  cases  in  which  it 
was  held  that  nonresident  stockholders 
may  be  served  with  notice  by  publication 
when  the  court  has  jurisdiction  of  the 
corporation  that  issued  the  stock.  The 
dissenting  judges  have  sufficiently  point- 
ed out  the  distinction  between  the  two 
classes  of  cases.  And  see  the  Dunlevy 
Case  discussed,  infra. 

In  p£RRT  V.  YouNQ,  the  court  seems  to 
have  overlooked  a  point  which,  under  a 
decision  of  the  Supreme  Court  of  the 
United  States  rendered  since  the  decision 
in  the  P£Rbt  Case,  would  have  been 
fatal  to  plaintiff's  case,  i.  e.,  a  court  has 
no  jurisdiction  to  make  a  final  and  con- 
clusive adjudication  of  the  personal 
rights  of  a  nonresident  who  has  not  ap- 
peared, even  though  it  has  property 
within  its  jurisdiction  which  it  could  ap- 
propriate to  the  payment  of  his  debts. 
It  will  be  observed  that  the  issue  between 
the  parties  in  the  Perrt  Case  was  not 
such  as  could  even  create  the  relation  of 
debtor  and  creditor  between  the  defend- 
ant and  the  plaintiff;  that  the  personal 
rights  of  both  plaintiff  and  defendant 
were  created  by  the  same  contract  that 
was  before  the  court  for  final  adjudica- 
tion, and  that  plaintiff  did  not  claim 
that  there  was  a  debt  due  and  owing 
from  defendant. 

In  New  York  L.  Ins.  Co.  v.  Dunlevy 
(1916)  241  U.  8.  618,  60  L.  ed.  1140,  36 
Sup.  Ct.  Rep.  613,  where  an  insurance 
policy  had  been  assigned  by  the  insured 
to  his  daughter  while  they  were  both 
residents  of  the  state,  and  the  daughter 
had  become  a  nonresident  after  the  plain- 
tiff had  obtained  a  judgment  against  her 
on  a  claim  not  based  upon  the  policy, 
and  had  issued  an  attachment  upon  the 
fund  that  was  then  due,  the  insurance 
company  being  made  garnishee,  and  the 
court  had,  on  an  interpleader  petitioned 
for   by    the   garnishee,    held    that    the 
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assignment  was  invalid  and  had  ordered 
the  money,  which  had  been  paid  into 
court,  to  be  paid  to  the  assignor,  and 
the  payment  had  been  made,  it  was  held 
by  the  Federal  court  that  the  nonresi- 
dent assignee,  who  had  not  appeared  in 
the  attachment  proceedings,  could  main- 
tain an  action  against  the  insurance  com- 
pany in  the  state  where  she  then  resided 
for  the  recovery  of  the  amount  due  un- 
der the  policy,  for  the  reason  that  the 
court  in*  the  attachment  proceedings  had 
no  jurisdiction  upon  constructive  service 
to  render  a  judgment  against  her  on 
the  issue  between  her  and  the  assignor. 
Presumably,  if  it  had  found  that  issue 
in  her  favor,  it  could  have  made  a  legal 
appropriation  of  the  fund — or  enough 
of  it  to  pay  the  judgment — to  the  attach- 
ing creditor,  but  it  had  no  jurisdiction  to 
finally  adjudicate  her  personal  rights  as 
between  her  and  the  assignor  and  award 
the  fund  to  him  leaving  her  debt  unpaid. 
(It  should  be  observed  here  that  the  cir- 
cuit court  of  appeals,  in  (1914)  130  C. 
C.  A.  473,  214  Fed.  1,  held  that  the  serv- 
ice upon  the  nonresident  in  the  attach- 
ment case  was  irregular  and  invalid  for 
any  purpose,  but  the  Supreme  Court  com- 
pletely ignored  this  point,  evidently  up- 
on the  principle  that  there  could  not  be 
a  service  that  would  give  the  court  juris- 
diction to  adjudicate  the  personal  rights 
of  the  nonresident.)  The  Supreme  Court 
said:  **Beyond  doubt,  without  the  neces- 
sity of  further  personal  service  of 
process  upon  Mrs.  Dunlevy,  the  court  of 
common  pleas  at  Pittsburgh  had  ample 
power  through  garnishment  proceedings 
to  inquire  whether  she  held  a  valid  claim 
against  the  insurance  company,  and,  if 
found  to  exist,  then  to  condemn  and  ap- 
propriate it  so  far  as  necessary  to  dis- 
eha^  the  original  judg^nent.  Although 
herself  outside  the  limits  of  the  state, 
such  disposition  of  the  property  would 
have  been  binding  on  her.  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Sturm  (1899)  174  U.  S. 
710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep. 
797;  Harris  v.  Balk  (1905)  198  U.  S. 
216,  226,  227,  49  L.  ed.  1023,  1028,  25 
Sup.  Ct.  Rep.  625,  3  Ann.  Cas.  1084; 
Louisville  &  N.  R.  Co.  v.  Deer  (1906)  200 
U.  S.  176,  50  L.  ed.  426,  26  Sup.  Ct.  Rep. 
207;  Baltimore  &  0.  R.  Co.  v.  Hostetter 
(1916)  240  U.  S.  620,  60  L.  ed.  829,  36 
Sup.  Ct.  Rep.  475;  Shinn,  Attachm.  & 
Garnishment,  §  707.  See  Brigham  v. 
Fayerweather  (1886)  140  Mass.  413,  5  N. 
E.  265.  But  the  interpleader  initiated 
by  the  company  was  an  altogether  differ- 
ent matter.  This  was  an  attempt  to 
bring  about  a  final  and  conclusive  adjudi* 

cation  of  her  personal  rights,  not  merely 
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to  discover  property  and  apply  it  to 
debts.  And  unless  in  contemplation  of 
law  she  was  before  the  court  and  re- 
quired to  respond  to  that  issue,  its  or* 
ders  and  judgments  in  respect  thereto 
were  not  binding  on  her.  Pennoyer  v. 
NeflP  (1877)  95  U.  S.  714,  24  L.  ed.  565^ 
Shinn,  Attach.  &  Garnishment,  §  674. 
See  Cross  v.  Armstrong  (1887)  44  Ohio 
St.  623,  10  N.  E.  160." 

The  district  court  that  tried  the  Dun* 
levy  Case  (1913)  204  Fed.  670,  also 
scored  a  strong  point  by  the  remark  that 
'Hhe  judgment  of  the  court  of  common 
pleas  itself  [the  state  court  that  tried 
the  attachment  suit]  determines  that  it 
had  no  jurisdiction  of  the  latter  [the 
person  of  the  nonresident],  since  it  ad- 
judged that  the  debt  levied  upon,  and 
which  alone  would  give  it  jurisdiction, 
was  not  the  debt  of  the  plaintiff,  but  of 
a  third  party,  as  against  whom  the 
creditors  of  the  plaintiff  had  no  rights.'' 

It  was  also  contended  that  the  juris- 
diction of  the  nonresident's  person  ac- 
quired by  the  court  when  the  attaching 
creditor's  judgment  was  rendered  against 
her  continued  even  though  she  left  the 
state,  so  that  ^Vhen  the  company  paid 
the  money  into  court  where  she  was,  it 
was  just  the  same  in  legal  effect  as  if 
it  had  been  paid  to  her,"  but  the  Su- 
preme Court  held  that  this  position  was 
untenable.  This  untenable  position  was. 
a  stronger  one  than  the  position  of  the 
plaintiff  in  Perry  v.  Young,  ante,  386,  for 
in  the  Dunlevy  Case  the  court  had  juris- 
diction not  only  of  the  policy,  but  of 
the  money  due  thereon  and  of  the  valid 
judgment  against  the  nonresident,  and 
this  was  not  enough  to  give  it  jurisdic- 
tion either  by  virtue  of  the  attachment 
proceeding  or  independently  of  that  pro- 
ceeding. Had  the  court  regarded  the 
action  as  a  proceeding  in  rem  or  quasi 
in  rem  so  as  to  give  full  jurisdiction  to 
dispose  of  the  property  to  a  third  party, 
it  would  no  doubt  have  so  held.  It  would 
seem  that  the  Dunlevy  Case  is  stronger 
than  the  Perry  Case  in  another  respect. 
In  the  former  there  was  an  actual,  bona 
fide  attachment  proceeding  which  gave 
jurisdiction  for  one  purpose,  i.  e.,  to  ap- 
propriate the  nonresident's  property  to 
the  payment  of  her  debt.  But  in  the 
latter  case  there  was  no  debt,  hence  there 
was  no  valid  ground  for  the  attachment. 

As  the  question  as  to  the  jurisdiction 
upon  constructive  service  by  process  in- 
volves the  question  asi  to  due  process 
of  law,  it  would  seem  that  the  holding  of 
the  Dunlevy  Case  (U.  S.)  supra,  settles 
the  point  and  in  effect  overrules  Perry 
V.  Young.  J.  W.  M. 
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OKLAHOMA  SUPREME  COURT. 

T.  A.  DAVIES  et  al.,  Plifs.  in  Err., 

V. 

C.  E.  THOMPSON. 

(—  Okla.  — ,  160  Pac.  76.) 

Attachment  —  sale  —  property  of  Strang* 
er  *-  attack. 

1.  An  action  was  instituted  in  the  dis- 
trict court  of  Montana  against  E.  H.  Thomp- 
son, and  a  horse  belonging  to  C.  E.  Thomp- 
son was  attached  in  said  action.  C.  E. 
Thompson  was  a  nonresident,  and  no  serv- 
ice of  process  of  any  kind  was  had  or  at- 
tempted on  him.  The  court  made  an  order 
reciting  that  an  immediate  sale  of  said 
horse  was  necessary  in  order  to  conserve 
the  interest  of  the  parties  to  the  suit,  and 
directed  the  sheriff  to  make  sale  of  said 
horse  after  giving  two  days'  notice  by  post- 
ing up  notices  of  the  time  and  place  of  the 
said  sale  in  three  public  places  in  said  coun- 
ty. Held,  the  actual  owner  of  the  horse  is 
not  bound  by  said  sale,  and  can  attack  said 
proceedings  collaterally. 

For  other  Cfues,  9ee  Judicial  Sale,  L  c,  m 
Dig.  1-52  N.  8, 

Same  •*  Jurisdiction  — •  notice. 

2.  The  court  in  an  attachment  action  does 
not  acquire  jurisdiction  to  pass  absolutely 
upon  the  rights  of  the  parties  until  the  de- 
fendant has  been  given  legal  notice,  either 
actual  or  constructive,  to  appear  and  de- 
fend.   . 

For  other  cases,  see  Attachment,  III.  a,  in 
Dig.  1-^2  A' .  ;8f. 

Same  *-  effect  of  Judgment. 

3.  Notices  being  limited  to  the  debtor, 
the  attached  property  being  proceeded 
against  only  as  his,  and  the  judgment  being 
against  it  only  as  such,  the  debtor  and  hiti 
privies  are  concluded.  All  who  are  parties 
to  the  action  are  bound,  but  only  the  rights 
of  property  of  the  debtor  and  his  privies  in 
the  attached  property  which  is  condemned 
and  sold  are  affected  by  the  proceedings. 
For  other  cases,  see  Judgment,  II,  e,  2,  in 

Dig.  i-52  N.  8, 

(September  26,  1916.) 

Fj^RROR  to  the  Ck)unty  Court  for  TulHa 
J  Couhty  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
possession  of  a  certain  race  horse.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  li.  J.  Martin  and  Baldwin  <& 
Spradlin^  for  plaintiffs  in  error. 

Messrs.  Poe,  Hindninn,  &  Iiundy»  for 
defendant  in  error: 

Before  a  record  of  a  proceeding  arising 

Headnotes  by  Mathews,  C. 

Xote.  —  As  to  effect  of  attachment  and 
sale  of  stranger's  property,  see  annotation 
following  this  case,  post,  400. 
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out  of  a  special  statutory  enactment  can  be 
admitted  in  evidence,  the  record  must  show 
that  the  court  had  jurisdiction  generally 
over  this  class  of  statutory  proceedings. 
The  attempted  exemplification  made  by  the 
secretary  of  state  is  not  sufficient  to  show 
the  jurisdiction  of  the  court. 

2  R.  C.  L.  827,  §  35;  State  ex  rel.  Stack 
v.  Grimm,  239  Mo.  340,  143  S.  W.  450, 
Ann.  Cas.  19133,  1188;  1  Black,  Judgm.  2d 
ed.  §  279;  Com.  v.  Blood,  97  Mass.  538; 
Ward  v.  Boyce,  152  N.  Y.  191,  30  L.R.A. 
549,  46  N.  E.  180;  Wliite  v.  Johnson,  27 
Or.  282,  50  Am.  St.  Rep.  726,  40  Pac.  511; 
Duxbury  v.  Dahle,  78  Minn.  427,  79  Am.  St 
Rep.  408,  81  N.  W.  198;  Pullman  Palace 
Car  Co.  V.  Harrison,  122  Ala.  149,  82  Am. 
St.  Rep.  68,  25  So.  697;  De  Vail  v.  De  Vail, 
57  Or.  128,  109  Pac.  755,  110  Pac.  705;  Gal- 
pin  v.  Page,  18  Wall.  350,  21  L.  ed.  959. 

The  laws  of  another  state,  unless  pleaded 
and  proved,  will  be  presumed  to  be  the  same 
as  in  this  state. 

Schlotterbeck  v.  Schwinn,  23  Okla.  081, 
103  Pac.  854;  Keagy  v.  Wellington  Nat, 
Bank,  12  Okla.  33,  69  Pac.  811;  Sivils  v. 
Taylor,  12  Okla.  47,  69  Pac.  867;  Ham  v. 
Cole,  20  Okla.  553,  95  Par.  415. 

Under  the  laws  of  Oklahoma  an  affidavit 
is  a  prerequisite  to  the  issuance  of  a  writ 
of  attachment,  and  the  writ  cannot  regular- 
ly be  issued  until  an  affidavit  is  filed  in 
strict  accordance  with  the  statute. 

Maples  y.  Tunis,  11  Humph.  108,  53  Am. 
Dec.  779;  Beebe  v.  Morrell,  76  Mich.  114, 
15  Am.  St.  Rep.  288,  42  N.  W.  1119;  Horkey 
V.  Kendall,  53  Neb.  622,  68  Am.  St.  Rep. 
623,  73  N.  W.  953;  Paine  v.  Moreland,  15 
Ohio,  436,  45  Am.  Dec.  585;  Duluth  Brew- 
ing &  Malting  Co.  t.  Allen,  51  Mont.  89, 
149  Pac.  494;  First  State  Bank  v.  Lattimer, 
—  Okla.  — ,  149  Pac.  1099;  23  Cyc.  1577, 
1578. 

An  action  against  **"£.  H.  Thompson"  can 
have  no  validity  to  bind  the  property  of 
C.  E.  Thompson,  another  nonresident,  whom 
tbe  evidence  shows  to  have  been  several 
hundred  miles  away,  and  at  no  time  to  have 
been  within  the  jurisdiction  of  the  Montana 
court. 

Sleeper  v.  Killion,  166  Iowa,  206,  147  N. 
W.  314;  D'Autremont  v.  Anderson  Iron  Co. 
(D*Autremont  v.  Gay  lord)  104  Minn.  16r». 
17  L.R.A.(N.S.)  236,  124  Am.  St.  Rep.  615, 
116  N.  W.  367,  15  Ann.  Cas.  114;  Klondike 
Lumber  Co  v.  Bender  Wagon  Co.  71  Ark. 
339,  75  S.  W.  855;  Tipton  v.  Christopher, 
135  Mo.  App.  619,  116  S.  W.  1125. 

Mathews,  C,  filed  the  following  opin- 
ion: 

C.  E.  Thompson  will  be  d<*signated  as  plain- 
tiff, and  T.  A.  Davies  as  defendant. 

This  is  an  action  in  replevin  instituted  in 
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the  county  court  of  Tulsa  county  for  the 
recovery  of  a  certain  race  horse  named 
*TalatabIe.*'  Defendant  answered  by  gener- 
al denial,  and  further  alleged  that  he  had 
purchased  the  horse  in  controversy  from  one 
S.  Ambrose  through  the  office  of  the  British 
Columbia  Thoroughbred  Association  of  Van- 
couver, for  $700,  without  any  knowledge  of 
any  elaims  of  plaintiff  to  said  horse;  that 
on  the  2l8t  day  of  September,  1912,  in  the 
district  court  of  the  third  judicial  district 
of  Montana,  in  an  action  wherein  one  Wil- 
liam Gemmell  was  plaintiff  and  one  E.  H. 
Thompson  was  defendant,  an  order  was  is- 
sued by  the  court  directing  the  sheriff  to 
make  a  sale  of  the  horse  in  controversy,  and 
that  on  the  23d  day  of  September,  1912,  the 
said  sale  was  had  and  the  said  horse  bought 
in  by  said  William  Gemmcll,  copies  of  said 
order  of  the  sheriff's  certificate  of  sale  be- 
ing attached  to  said  answer.  To  this  an- 
swer the  plaintiff  replied  by  general  denial. 

At  the  trial  the  plaintiff,  C.  E.  Thomp- 
son,  testified  that  he  had  owned  the  horse 
in  controversy  about  three  years,  and  that 
between  two  and  three  years  before  the 
trial  he  let  a  man  by  the  name  of  Jackson 
take  the  horse  to  Butte,  Montana,  to  race 
him;  that  he  next  heard  that  Jackson  had 
mortgaged  the  horse,  but  that  he  did  not 
authorize  him  to  do  so;  that  he  had  never 
disposed  of  the  horse  and  still  owned  him; 
and  that  he  found  the  horse  in  Tulsa  in 
possession  of  defendants. 

The  defendant  then  offered  in  evidence 
the  following  "order"  and  "certificate  of 
sale : " 

In  the  District  Court  of  the  Third  Judic- 
ial District  of  the  State  of  Montana,  in 
and  for  the  County  of  Deer  Lodge.  Wil- 
liam Gemmell,  Plaintiff,  v.  E.  H.  Thomp- 
son, Defendant.    No.  3064.    Order. 

Upon  reading  the  affidavit  of  William 
Gemmell,  the  plaintiff  in  the  above-entitled 
action,  and  it  appearing  therefrom  and  from 
the  records  and  files  in  the  above-entitled 
action  that  certain  property  has  been  at- 
tached, and  is  now  in  the  custody  of  the 
sheriff  of  Deer  Lodge  county,  under  a  writ 
of  attachment  issued  out  of  the  above-en- 
titled court  in  the  above-entitled  action; 
and  it  appearing  to  the  court  satisfactorily 
that  an  immediate  sale  of  said  property  is 
necessary  in  order  to  conserve  the  interests 
of  the  parties  thereto;  and  it  appearing 
from  the  affidavit  aforesaid  that  the  delay 
necessary  to  give  notice  of  the  application 
for  this  order  and  of  the  sale  of  said  prop- 
erty would  cause  material  depreciation  in 
the  value  thereof  and  material  loss,  both 
to  the  plaintiff  and  the  defendant  above 
named;  and  it  also  appearing  that  the  de- 
fendant is  outside  of  the  state  of  Montana, 
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and  that  it  is  impossible  to  give  notice  of 
the  hearing  of  this  application  and  of  said 
sale, 

It  is  therefore  ordered,  and  this  does  or- 
der, that  the  sheriff  of  Deer  Lodge  county 
make  a  sale  of  said  property  on  Monday, 
the  23d  of  September,  a.  d.  1912,  and  that 
said  sale  be  made  without  notice  to  said  de- 
fendant, but  that  notice  of  the  said  sale  be 
given  by  posting  notices  in  writing  of  the 
time  and  place  of  said  sale  in  three  public 
places  in  the  city  of  Anaconda,  in  Deer 
Lodge  county,  Montana,  for  two  days  prior 
to  September  23,  1912,  and  that  the  pro- 
ceeds of  said  sale  be  paid  into  court,  pend- 
ing the  determination  of  the  above-entitled 
action  by  final  judgment  or  otherwise. 

George  B,  Winston,  Judge. 

Dated  this  21st  day  of  September,  ▲.  D. 
1912. 

Certificate  of  Sale. 

I,  James  O'Keefe,  sheriff  of  the  county  of 
Deer  Lodge,  state  of  Montana;  do  hereby 
certify  that  under  and  by  virtue  of  an 
order  issued  out  of  the  district  eourt  of 
the  said  county  of  Deer  Lodge  in  a  certain 
action  lately  pending  in  said  court  at  the 
suit  of  William  Gemmell,  plaintiff,  against 
E.  H.  Thompson,  defendant,  attested  the 
21st  day  of  September,  a.  d.  1912,  by  which 
I  was  commanded  to  make  the  sum  of  nine 
hundred  dollars  ($900)  with  interest  and 
costs,  to  satisfy  the  judgment  in  said  ac- 
tion, out  of  the  personal  property  of  said 
defendant,  if  suffioient  personal  property 
could  be  found,  all  as  more  fully  appears  by 
the  said  order,  reference  thereunto  being 
hereby  made;  I  have  levied  on,  and  on  the 
23d  day  of  September,  a.  d.  1912,  at  the 
race  track  in  the  county  of  Deer  Lodge, 
state  of  Montana,  duly  sold  at  public  auc- 
tion, according  to  law  and  after  due  and 
legal  notice,  to  William  Gemmell,  who  made 
the  highest  bid  therefor  at  such  sale,  for 
the  sum  of  seven  hundred  dollars  ($700) 
in  lawful  money  of  the  United  States,  which 
was  the  whole  price  paid  therefor,  all  the 
right,  title,  and  interest  of  the  said  judg- 
ment debtor,  E.  II.  Thompson,  in  and  to 
the  following  described  personal  property; 
to  wit,  one  chestnut  stallion,  two  years  old, 
no  brand,  named  "Palatable;"  one  bay  geld- 
ing named  C.  W.  Kennon,  no  brand;  and 
bay  mare,  star  in  face,  named  Our.last,  no 
brand. 

Dated  this  23d  day  of  September,  a.  d. 
1912. 

James  O'Keefe,  Sheriff  of  Deer  Lodge  Coun- 
ty, State  of  Montana. 

W.  A.  McAndrews,  Undersheriff. 

The  plaintiff  made   the  following   objec- 
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lions  to  the  introduction  of  the  same^  which 
the  court  eufitaiDed:  "We  object  to  the 
introduction  of  the  exhibit  as  offered,  for 
the  reason  that  it  appears  upon  its  face 
that  it  is  not  a  final  order  or  decree;  sec- 
ond, that  it  appears  upon  its  face  that  it 
is  only  an  interlocutory  order,  and  not 
made  or  based  upon  the  merits  of  the  cause ; 
and,  third,  it  appears  upon  its  face  that 
the  court  had  acquired  no  jurisdiction  either 
over  the  person  or  subject  matter  or  the 
res  or  horse  attempted  to  be  sold  there- 
under." 

No  further  evidence  was  introduced  by 
either  party,  and  judgment  was  rendered 
for  plaintiff,  from  which  defendants  appeal. 

Tlie  only  question  presented  here  by  ap- 
pellants is  the  correctness  of  the  action  of 
the  trial  court  in  excluding  the  above  rec- 
ords of  the  said  Montana  court.  As  we 
view  the  case^  it  is  immaterial  whether  the 
said  records  were  introduced  or  not,  as  the 
results  of  this  action  should  have  been 
the  same,  even  if  these  records  had  been  ad- 
mitted in  evidence,  although  we  are  of  the 
opinion  that  the  action  of  the  court  in  ex- 
cluding the  same  was  correct;  at  least  upon 
the  last  objection  urged. 

It  will  be  noted  the  Montana  action  was 
against  "£.  H.  Thompson,"  a  nonresident. 
Tlie  property  attached  belonged  to  "C.  E. 
Tliompson,"  who  was  also  a  nonresident. 
The  kind  of  service  had  is  not  disclosed, 
but  it  is  presumed,  if  any  was  attempted, 
it  was  by  publication.  As  C.  £.  Tliompson 
was  not  a  party  to  the  Montana  action  it 
follows  no  service  of  any  kind  was  attempt- 
ed as  to  him. 

It  is  urged  on  behalf  of  the  plaintiff  that 
the  Montana  court  acquired  no  jurisdic- 
tion over  the  horse  in  controversy,  as  the 
records  show  that  if  any  proceeding  had 
been  instituted  that  it  was  not  against  the 
plaintiff,  C.  E.  Thompson,  and  therefore 
not  binding  upon  him.  The  defendant  urges 
that  as  the  plaintiff  only  replied  to  their 
answer  by  general  denial,  that  thereby  noth- 
ing was  put  in  issue  except  the  existence  of 
the  record,  and  consequently  a  want  of 
jurisdiction  in  the  court  to  render  the  judg- 
ment cannot  be  shown  under  such  plea.  As 
said  before  this  becomes  immaterial  when 
it  is  considered  that  even  if  the  proffered 
records  had  been  received  in  evidence  it 
would  have  had  no  effect  against  C.  E. 
Thompson,  as  the  records  offered  show  that 
they  have  nothing  to  do  with  C.  E.  Thomp- 
8011,  and  therefore  do  not  bind  him. 

The  next  proposition  advanced  by  the  de- 
fendants is  that  the  sale  of  the  property 
was  an  action  in  rem,  and  that  the  sale  un- 
der this  order  was  valid,  regardless  of  who 
was  the  owner  at  that  time  or  of  the  lack 
of  service.  This  contention,  with  the  one 
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advanced  by  plaintiff,  set  out  above,  are 
based  somewhat  upon  the  same  principle 
and  will,  to  a  certain  extent,  be  discussed 
together. 

While  we  have  been  unable  to  find  any 
decision  of  this  court  bearing  directly  upon 
the  points  raised,  yet  we  believe  the  general 
principles  laid  down  in  the  well-considered 
case  of  Ballew  v.  Young,  24  Okla.  182,  23 
L.R.A.(N,S.)  1084,  103  Pac.  623,  followed 
and  discussed  in  Bilby  v.  Jones,  30  Okla. 
613,  136  Pac.  414,  practically  decide  the 
issues  in  the  case  at  bar  against  defend- 
ant's contentions. 

In  the  case  of  Ballew  v.  Young,  an  at- 
tachment was  sued  out  and  levied  upon 
real  property.  The  defendant  was  a  non- 
resident, and  the  publication  affidavit  and 
notice  were  invalid,  but  the  plaintiff  there 
insisted  that  notwithstanding  those  facts 
such  defects  did  not  defeat  the  court  a  juris- 
diction over  the  property  attached  so  as  to 
render  a  judgment  thereon  a  nullity  and 
subject  to  collateral  attack.  This  is  prac- 
tically defendant's  contention  in  the  case  at 
bar,  but  this  court,  while  admitting  that 
there  was  a  conflict  in  the  authorities  on 
that  point,  there  quoted  with  approval  4 
Cyc.  814,  as  follows:  ''In  some  jurisdic- 
tions it  has  been  held  that  the  court  ac- 
quires jurisdiction  over  the  property  by  a 
valid  levy  thereupon,  and  its  judgment  in 
regard  thereto  is  binding  until  reversed  on 
appeal,  or  set  aside  in  some  direct  proceed- 
ing for  that  purpose,  but  the  weight  of  au- 
thority, if  not  of  reason,  is  to  the  effect 
that  the  jurisdiction  acquired  by  the  seizure 
of  the  property  is  not  to  pass  absolutely 
upon  the  rights  of  the  parties,  but  only  to 
pass  upon  such  right  after  defendant  ha:) 
been  given  an  opportunity  to  appear  and 
defend;  and,  where  this  view  is  maintained, 
a  judgment  rendered  without  the  noiige 
prescribed  by  law,  against  a  defendant  who 
has  not  appeared,  is  deemed  absolutely  void, 
and  open  to  collateral  attack." 

If  a  judgment  rendered  in  an  attachment 
proceeding  wherein  the  service  upon  defend- 
ant was  attempted  by  publication,  bun 
proved  to  be  defective  to  the  extent  that  it 
was  held  void,  is  subject  to  collateral  at- 
tack, as  is  stated  in  Ballew  v.  Young,  it 
equally  follows  that,  in  an  attachment  ac- 
tion where  there  was  no  attempt  at  service 
upon  the  owner  of  the  property,  the  judg- 
ment must  also  be  void  and  subject  to  col- 
lateral attack. 

In  the  case  of  Troyer  v.  Wood,  06  Mo. 
478,  9  Am.  St.  Rep.  307,  10  S.  W.  42,  we 
find  the  follo\^ing  discussion  of  the  prin- 
ciples involved  in  the  case  at  bar:  "It  is 
a  principle  of  universal  justice  that  no  one 
shall  be  condemned  in  his  person  or  pro])- 
erty  without  notice  and  opportunity  to  be 
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heard  in  his  defense.  Notice  is  therefore 
essential  to  the  jurisdiction  of  all  courts; 
and  the  rule  which  requires  that  it  be  given 
to  the  party  whose,  interests  and  rights  are 
sought  to  be  affected  by  judicial  proceed- 
ings is  as  old  as  the  law  itself.  A  judgment 
without  notice  given,  without  opportunity 
to  be  heard,  possesses  none  of  the  attributes 
of  a  judicial  determination;  it  is  simply 
judicial  usurpation  and  oppression,  a  mere 
arbitrary  edict  based  upon  an  ex  parte 
statement  and  entered  upon  the  records  of 
the  courts  in  defiance  of  the  maxim,  'Audi 
alteram  partem.'  Such  a  judgment  de- 
serves not  the  name  it  bears,  and  w411  not 
be  respected  and  upheld  in  any  forum  where 
right  and  justice  are  administered.  Thia 
doctrine  is  met  with  and  approved  at  almost 
every  turn  you  take  in  the  broad  fields  of 
adjudication,  and  is  announced  by  authori- 
ties too  numerous  for  computation.  Na- 
tions V.  Johnson,  24  How.  203,  16  L.  ed. 
631;  VValden  v.  Craig,  14  Pet.  154,  10  L. 
ed.  397;  Webster  v.  Reid,  11  How.  437,  J  3 
L.  ed.  761;  Galpin  v.  Page,  18  Wall.  350. 
21  L.  ed.  959;  Windsor  v.  McVeigh,  93  U. 
S.  274,  23  L.  ed.  914;  Earle  v.  McVeigh,  91 
U.  S.  503,  23  L.  ed.  398;  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  565;  Rockwell  v. 
Nearing,  35  N.  Y.  302;  Mason  v.  Messenger, 
17  Iowa,  261 ;  Freeman,  Judgm.  3d  ed 
§§  117,  118,  495;  Hitchcock  v.  Alcken,  1 
Caincs,  473;  Blackwell,  Tax  Titles,  213. 
But  notice  may  be  either  actual  or  con- 
structive, and  the  state  possesses  the  power 
to  substitute  service  by  publication  in  lieu 
of  personal  service;  but  such  substituted 
service,  when  authorized  or  permitted  by 
law,  is  as  much  an  element  of  jurisdiction 
as  is  personal  service  where  trial  is  the  only 
method  of  service  prescribed.  Re  Empire 
City  Bank,  18  N.  Y.  199.  And  proceedings 
in  rem  or  quasi  in  rem  are  not  exempt  from 
the  operation  of  the  rule  which  makes  serv- 
ice of  notice  in  some  form  an  essential  of 
jurisdiction.  Cooley,  Const.  Lim.  2d  ed. 
498,  499,  500,  and  cases  cited:  Wells,  Juris- 
diction of  Courts,  §  88;  Wade,  Notice,  2d 
ed.  §§  1144,  1161;  Waples,  Proceedings  in 
Rem,  §§  88,  570  et  seq.  and  cases  cited; 
Woodruff  V.  Taylor,  20  Vt.  65;  Denning  v. 
Corwin,  11  W^end.  647;  Freeman  v.  Thomp- 
son, 53  Mo.  196,  and  cases  cited." 

While  the  case  last  quoted  involved  a 
judgment  for  taxes,  yet  a  judgment  for 
taxes  is  the  same  in  effect  as  judgments  in 
other  actions.  Mayo  v.  Ah  Loy,  32  Cal. 
477,  91  Am.  Dec.  595. 

In  the  case  of  National  Bank  v.  Peters, 
61  Kan.  62,  32  Pac.  637,  it  is' said:  "Notice 
being  limited  to  the  debtor,  the  attached 
property  being  proceeded  against  only  as 
his,  and  the  judgment  being  against  it  only 
as  such,  the  debtor  and  his  privies  are  con- 
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eluded.  An  who  are  parties  to  the  action 
are  bound,  but  only  the  rights  of  property 
of  the  debtor  and  his  privies  in  the  attached 
property  which  is  condemned  and  sold  are 
affected  by  the  proceedings." 

We  take  the  following  from  the  case  of 
Bank  of  Colfax  v.  Richardson,  34  Or.  518, 
75  Am.  St.  Rep.  664,  54  Pac.  359 : 

"Under  our  system  an  attachment  is  mere- 
ly auxiliary  to  the  main  action,  and  there 
is  no  difference  in  the  proceedings  thereon 
in  an  action  brought  against  a  nonresident, 
upon  whom  service  is  necessarily  made  by 
publication,  and  in  one  brought  against  » 
resident  of  the  state,  in  which  persona) 
service  is  had.  In  either  case  the  proceed- 
ings on  attachment  have  nothing  to  do  with 
the  merits  of  the  cause  of  action,  or  the 
jurisdiction  of  the  court  to  try  and  deter- 
mine the  controversy  between  the  parties. 
If  personal  service  is  had,  the  cause  be- 
comes a  mere  action  in  personam,  with  the 
added  incident  that  the  property  attached 
remains  liable  for  any  judgment  the  plain- 
tiff may  recover.  But  if  service  is  had  by 
publication,  and  there  is  no  appearance  for 
the  defendant,  the  action  is  practically  a 
proceeding  in  rem  against  the  attached 
property,  the  only  effect  of  which  is  to  sub- 
ject it  to  the  pa^Tuent  of  the  amount  which 
the  court  may  find  due  the  plaintiff.  Where 
no  personal  service  is  had,  the  res  is  brought 
within  the  power  and  control  of  the  court 
by  a  seizure  under  a  writ  of  attachment, 
but  the  right  to  adjudicate  thereon  is  ac- 
quired only  by  the  publication  of  the  sum- 
mons. It  is  the  substituted  service,  and 
not  the  seizure,  which  gives  the  court  juris- 
diction to  establish  by  its  judgment  a  de- 
mand against  the  defendant,  and  to  subject 
the  property  brought  within  its  custody 
to  the  payment  of  that  demand.  In  other 
words,  the  authority  to  hear  and  proceed 
to  judgment  depends  upon  the  service  of 
the  process  and  the  actual  seizure  of  the 
thing  to  be  concluded  by  the  judgment,  and 
not  upon  the  regularity  of  the  proceedings 
by  which  the  control  of  the  property  was 
acquired.  Wlien,  therefore,  the  court  has 
the  de  facto  custody  of  the  property  by  vir- 
tue of  a  de  facto  writ  of  attachment,  and 
a  right  to  determine  whether  such  property 
shall  be  subject  to  the  payment  of  plain- 
tiff's demand  by  virtue  of  constructive 
service  of  process,  it  has  full  and  complete 
jurisdiction  in  the  premises,  and  subse- 
quent errors  or  irregularities  in  the  pro- 
ceedings will  not  be  available  on  collateral 
attack.  A  judgment  founded  on  service  of 
process  by  publication  is,  of  course,  in- 
effectual, unless  it  is  an  adjudication  con- 
cerning property  which  the  court  has  in 
its  custody  under  some  lawful  process,  be- 
cause there  is  nothing  upon  which  it  can 
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operaie;  but  where  the  property  has  been 
actually  seized  and  brought  within  the  con- 
trol of  the  court  by  some  process  authorized 
by  law,  and  the  right  to  determine  its  lia- 
bility for  the  demands  of  the  plaintiff  is 
subsequently  acquired  by  publication^  an 
error  of  the  court  in  determining  the  status 
of  the  property,  or  its  liability,  or  the  valid- 
ity of  the  attachment,  can,  it  seems  to  us, 
no  more  affect  the  jurisdiction,  under  a  stat- 
ute like  ours,  than  an  erroneous  decision 
«8  to  the  amount  of  plaintiff's  demand,  or 
any  other  error  in  the  case.  Van  Fleet, 
Collateral  Attack,  257,  838;  Paul  v.  Smith, 
82  Ky.  451 ;  Barelli  v.  Wagner,  5  Tex.  Civ. 
App.*445,  27  S.  W.  17;  Thompson  v.  East- 
bum,  16  N.  J.  L.  100;  Diehl  v.  Page,  3  N. 
J.  Eq.  143. 

"There  is  much  conflict  in  the  authorities 
generally  as  to  whether  the  statutory  pre- 
requisites to  the  issuance  of  writs  of  at- 
tachment are  jurisdictional  and  must 
Affirmatively  appear  to  protect  the  proceed- 
ings from  collateral  attack,  or  whether,  in 
the  absence  of  any  showing  in  the  record 
to  the  contrary,  it  will  be  presumed  that 
the  steps  necessary  to  vest  the  court  with 
jurisdiction  were  taken.  Mr.  Waples  states 
-with  apparent  confidence  that  all  the  statu- 
tory requirements  are  jurisdictional,  and 
are  not  to  be  presumed  after  judgment,  even 
on  a  collateral  attack,  and  cites  a  large 
number  of  cases  which  more  or  less  directly 
support  the  text  (Waples,  Attaehm.  §  625) ; 
while  Mr.  Works,  with  equal  confidence,  says 
that,  while  there  are  authorities  holding 
that  such  proceedings  are  special,  and  that 
no  presumptions  in  favor  of  the  jurisdic- 
tion of  the  court  can  be  indulged,  'the  clear 
weight  of  authority  and  reason  is  to  the 
contrary'  (Works,  Courts  &  Jurisdiction, 
p.  547 ) ;  and  this  seems  to  be  the  view  of 
Judge  Van  Fleet,  as  will  be  seen  by  refer- 
ence to  the  citation  from  his  work  on  Col- 
lateral Attack,  already  made."  Ward  v. 
Boyce,  162  N.  Y.  191,  36  L.RA.  649,  46 
K.  E.  180;  Yarbrough  v.  Pugh,  63  Wash 
140,  33  L.R.A.(K.S.)  351,  114  Pac.  918,  2 
R.  C.  L.  §  4,  p.  803. 

Now  as  to  defendant's  contention  that,  as 
the  horse  was  sold  as  perishable  property 
under  a  chambers  order  of  the  Montana 
court,  a  sale  under  such  an  order  operated 
to  give  the  purchaser  at  said  sale  a  good 
title  notwithstanding  the  horse  may  have 
belonged  to  plaintiff,  and  not  to  E.  H. 
Thompson,  the  defendant  in  that  action. 

Counsel  has  cited  many  respectable  au- 
thorities (4  Cyc.  716;  Young  v.  Kellar,  94 
Mo.  581,  4  Am.  St.  Rep.  405,  7  S.  W.  293: 
Megee  r.  Beirne,  39  Pa.  50;  Millard  v.  Hall, 
24  Ala.  230;  and  O'Brien  v.  Xorris,  16  Md. 
122,  77  Am.  Dec.  284),  which  seems  to  sup- 
port his  contention,  but  upon  this  point 
L..R.A.1917B. 


there  are  many  authorities  to  the  contrary, 
and  we  believe  the  holding  in  the  case  of 
Ballew  V.  Young,  24  Okla.  182,  23  L.R.A. 
(N.S.)  1084,  103  Pac.  623,  upon  the  general 
principle  there  laid  down  that  a  judgment 
rendered  in  an  attachment  proceeding 
wherein  the  service  by  publication  was  void 
is  subject  to  collateral  attack,  is  equally 
applicable  to  the  point  here  under  con- 
sideration. There  was  no  service  of  sum- 
mons, either  actual  or  constructive,  upon 
C.  E.  Thompson;  therefore  as  to  him  the 
attachment  proceedings  were  void  and  open 
to  collateral  attack. 

In  the  ease  of  Sleeper  v.  Killion,  166 
Iowa,  205,  147  N.  W.  314,  the  court  says: 
"Men  are  known,  and  their  identity  fixed, 
by  the  name  by  which  they  are  known. 
When  addressed  by  name,  they  respond  as 
segregated  individual  entities.  When  not 
so  addressed,  they,  as  a  rule,  are  not  ex- 
pected or  required  to  respond.  In  nearly 
every  state  in  which  courts  acquire  juris- 
diction by  writ,  summons,  or  process,  it 
is  required  that  the  paper,  on  the  service 
of  which  the  court  assumes  a  right  to  act, 
must  be  addressed  to  the  party  summoned 
by  his  true  name,  or  by  the  name  by  which 
he  is  generally  known.  It  has  been  uni- 
formly held  that  a  writ,  summons,  or 
process  to  one,  but  served  on  another,  gives 
the  court  no  jurisdiction  of  the  person 
served,  although  he  be  the  real  party  to  the 
suit,  and  the  one  against  whom  relief  is 
sought." 

In  the  case  of  D'Autremont  v.'  Anderson 
Iron  Co.  (D'Autremont  v.  Gaylord)  104 
Minn.  165,  17  L.R.A.(N.S.)  236,  124  Am. 
St.  Rep.  616,  116  N.  W.  357,  15  Ann.  Cas. 
114,  it  was  held  that  a  summons  served  by 
publication,  designated  "George  H.  Leslie'' 
as  defendant,  was  fatal,  and  conferred  no 
jurisdiction  upon  the  court  to  adjudicate 
any  rights  of  "George  W.  Leslie."  The 
court  says:  "Though  the  partition  suit  was 
a  proceeding  in  rem,  the  mere  fact  that  the 
court  acquired  jurisdiction  over  the  sub- 
ject matter  thereof,  the  land,  did  not  au- 
thorize it  to  adjudicate  the  rights  or  inter- 
ests of  parties  in  the  absence  of  proper 
service  of  summons  upon  them." 

The  court  further  said:  "The  reasons  for 
disregarding  the  error  where  there  is  per- 
sonal service  upon  the  right  party  do  not 
apply  where  the  only  service  is  by  publica- 
tion against  a  nonresident  of  the  state." 

Further  the  court  says:  "If  the  error  in 
the'  name  is  jurisdictional,  as  we  hold,  a 
judgment  entered  is  void,  and  to  adopt  the 
contention  of  appellant  would  result  in  com- 
pelling a  defendant  in  a  particular  case  to 
waive  the  want  of  jurisdiction  in  the  court 
to  enter  judgment  against  him,  and  to  come 
to  this  state  and  litigate  the  cause  on  its 
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merita.  This  the  court  has  no  right  to  do. 
The  law  providing  for  the  manner  of  ac- 
quiring jurisdiction  over  nonresidents  is 
plain,  and  should  not  be  ignored  even  in  a 
case  of  apparent  hardship." 

In  Klondike  Lumber  Co.  v.  Bender  Wagon 
Co.  71  Ark.  339,  75  S,  W.  855,  the  precise 
question  was  involved.  The  case  was  an 
appeal  from  a  judgment  in  an  action  of  re- 
plevin. Tlie  court,  in  its  opinion,  says: 
"The  title  of  the  Bender  Wagon  Company 
rested  upon  a  sale  made  by  virtue  of  an 
order  of  the  circuit  judge  in  vacation. 
Whether  this  was  a  valid  sale  and  passed 
the  title  of  the  lumber  was  the  question 
raised  by  the  action  of  replevin.  If  the 
sale  was  valid,  then  the  wagon  company 
was  entitled  to  tlie  lumber,  otlierwise  not." 

The  court,  further  passing  upon  the  ques- 
tion, said:  ''The  only  remaining  question 
for  us  to  determine  is  whether  the  sale  of 
the  lumber  made  under  the  order  of  the  cir- 
cuit judge  in  vacation  was  a  valid  sale.  The 
order  for  the  sale  was,  as  before  stated, 
made  in  an  action  brought  in  the  circuit 
court  by  Williams  Brothers  against  the 
Long  Pine  Lumber  Company  to  enforce  a 
lien  for  labor  upon  the  lumber  replevied  in 
this  action.  Now  we  find  in  the  statute 
regulating  the  proceedings  for  the  enforce- 
ment of  laborers*  liens  no  provision  author- 
izing the  sale  of  the  property  by  an  order 
of  the  judge  made  in  vacation,  and  there  is 
room  for  doubt  as  to  whether  the  judge  in 
vacation  ean  order  such  a  sale  in  actions 
of  that  kind.  But  there  is  a  provision  in 
the  statute  regulating  proceedings  in  ac- 
tions of  attachment  authorizing  the  judge 
in  vacation  to  order  the  sale  of  perishable 
property,  and  this  is  no  doubt  the  statute 
under  which  the  judge  acted  in  this  case. 
That  section  provides  that  'no  such  sale 
shall  be  made  in  vacation  without  reason- 
able notice  in  writing  to  the  opposite  party 
or  his  attorney,  if  either  of  them  reside  in 
the  county  in  which  the  cause  is  pending, 
of  the  time  and  place  of  the  application 
therefor.'    Sandels  &  H.  Dig.  §  348. 


"Xow,  the  Long  Pine  Lumber  Company 
was  the  party  sued  in  that  case,  but  the 
evidence  shows,  and  the  court  found,  that 
this  company  was  not  the  owner  of  the 
lumber  sold.  The  lumber  was  owned  by  the 
Klondike  Lumber  Company,  and  that  com- 
pany was  not  a  party  to  the  suit  until  after 
the  order  for  the  sale  of  the  lumber  was 
made,  and  had  no  notice  of  the  application 
for  the  sale  of  the  lumber.  Under  these 
circumstances  the  sale  of  the  lumber  did  not 
affect  any  right  or  interest  which  the  Klon- 
dike Lumber  Company  had  in  the  lumber. 
The  sale  did  not  affect  their  title.  The  com- 
pany, after  the  sale,  still  owned  tlie  lum- 
ber, subject,  of  course,  to  any  valid  liens 
existing  against  it,  and  had  the  right  to 
recover  the  same  from  the  purchaser  at  the 
sale,  for  the  purchaser  acquired  only  the 
right,  title,  and  interest  therein  owned  by 
the  Long  Pine  Lumber  Company,  the  defend- 
ant in  the  action.  Crowell  v.  Bar  ham,  57 
Ark.  195,  21  S.  W.  33.'' 

In  the  instant  case  it  will  be  seen  that 
the  record  sought  to  be  introduced  recites: 
"I  have  levied  on,  and  on  the  23d  day  of 
September,  1012,  at  the  race  track  iji  the 
county  of  Deer  Ix>dge,  state  of  Montana, 
duly  sold  at  public  auction,  according  to 
law,  and  after  due  and  legal  notice  to  Wil- 
liam Gemmell,  who  made  the  highest  bid 
therefor,  at  public  sale,  for  the  sum  of  $700 
in  lawful  money  of  the  United  States,  which 
was  the  whole  price  paid  therefor,  all  the 
right,  title,  and  interest  of  the  said  judg- 
ment debtor,  £.  H.  Th(Mnp8on,  in  and  to 
the  following  described  personal  property." 

The  certificate  of  sale  also  recites  that  the 
sale  was  made  for  the  reason  that  he  was 
commanded  to  make  the  sum  of  $900  to 
satisfy  the  judgment  against  "E.  H.  Thomp- 
son." Hornthall  v.  Burwell,  109  N.  C.  10, 
13  L.R.A.  740,  26  Am.  St.  Rep.  556,  13  S. 
E.  721. 

For  the  reasons  given,  we  recommend  that 
the  judgment  be  affirmed. 

Per  Cnrlam: 

Adopted  in  whole. 


Annotation — ^E£Fect  of  attachment  and  sale  of  stranger's  property. 


This  note  does  not  deal  with  the  ques- 
tion of  jurisdiction  when  the  claimant 
resides  out  of  the  state  and  has  been 
served  with  constructive  notice.  One 
phase  of  that  question  is  discussed  in 
the  note  to  Perry  v.  Young,  ante,  395. 

It  is  a  general  rule  that  a  judgment 

in  an  attachment  proceeding  is  binding 

only  upon  the  parties  to  the  suit.    6  C. 

J.   33,   §  26.     It   would  seem  to  be  a 

necessary  deduction  from  this  rule  that 
L.R.A.1917B. 


a  claimant  to  the  attached  property  who 
is  not  made  a  party  in  some  way  would 
not  be  bound  by  the  judgment,  and  this 
would  be  true  even  where  an  attempt  is 
made  to  make  him  a  party,  but  the  at> 
tempt  fails  because  of  irregularity  or 
illegality  of  an  attempted  service  of 
process,  as  well  as  where  no  such  attempt 
is  made.  Such  an  attempt  would  not 
constitute  service.  On  the  effect  of  sum- 
mons   or   notice    to   person    by    wrong 
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initial,  see  note  in  42  L.It.A(N.S.)  161^ 
and  notes  there  referred  to.  But  in 
Da  VIES  V.  Thompson,  ante,  395,  the  serv- 
iee  was  not  on,  or  intended  to  be  on,  the 
person  who  was  the  real  owner.  So,  for 
the  purposes  of  this  note,  it  is  assumed 
that  there  was  either  no  notice  or  one 
so  defective  that  it  was  considered  of 
no  Talue. 

It  would  seem  to  be  inconceivable  that 
a  court  would  hold  that  the  owner  of 
property  sold  under  order  of  court  in  an 
attachment  proceeding  to  which  he  was 
not  made  a  party  by  service  of  some  kind 
is  barred  of  all  right  to  maintain  an 
action  of  some  sort  against  someone.  It 
might  be  that  his  action  should  be 
against  the  sheriff  (see  Megee  v.  Beirne 
(Pa.)  infra),  or  perhaps  against  the 
garnishee  (see  Clin  v.  Figeroux  (S.  0.) 
infra),  or  perhaps  against  the  purchaser 
of  the  property  (see  Davies  v.  Thomp- 
son). 

In  Megee  v.  Beirne  (1861)  39  Pa.  50, 
it  was  held  that  there  is  no  rule  of  law 
that  compels  the  owner  of  property  at- 
tached as  that  of  another,  to  intervene 
on  penalty  of  forfeiting  his  rights,  even 
if  he  knows  of  the  fact.  It  was  also  held 
that  if  the  order  of  court  for  the  sale  of 
perishable  property  attached,  and  a  sale 
thereunder,  are  conceded  to  be  so  far  a 
proceeding  in  rem  that  the  title  of  the 
purchaser  is  indefeasible,  still  the  real 
owner,  who  was  not  a  party  to  the  pro- 
ceeding, could  recover  from  the  sheriff* 


who  sold  the  property,  although  he  knew 
that  the  property  had  been  attached  in 
time  to  intervene. 

In  Olin  V.  Figeroux  (1841)  1  McMulL 
L.  (S.  0.)  203,  it  was  held  that  there  is 
nothing  in  the  attachment  laws  that  com- 
pels a  claimant  of  attached  property  to 
come  into  court  and  defend  his  title,  un- 
less he  is  made  a  party  to  the  suit,  even 
if  he  knows  that  the  property  has  been 
attached.  If  he  does  not,  the  judgment 
is  not  binding  upon  him,  and  he  is  not 
estopped  from  collecting  the  debt  from 
the  garnishee,  who  paid  the  money  into 
court  in  the  attachment  proceeding. 

In  some  jurisdictions  anyone  claiming 
to  own  property  that  has  been  attached 
as  that  of  another  may  intervene  and 
have  his  rights  determined,  but  in  other 
jurisdictions  this  is  not  allowable.  See 
note  to  Potlateh  Lumber  Co.  v.  Bunkel, 
23  L.RJ^.(N.S.)  536. 

So  it  has  been  held  that  there  is  no 
rule  of  law  which  compels  the  owner 
of  property  to  intervene  when  it  is  at- 
tached as  the  property  of  another  on 
penalty  of  forfeiting  his  rights,  even 
where  he  has  actual  notice  of  the  attach- 
ment. MeGee  v.  Beirne  (Pft.)  and  Olin 
V.  Figeroux  (8.  0.)  supra.  These  ques- 
tions of  intervention  are,  of  course,  not 
within  the  scope  of  this  note,  but  they 
may  form  the  basis  for  a  conclusion  upon 
the  question  of  the  owner's  right  to  at- 
tack the  judgment  in  attachment  col- 
laterally. J.  W.  M. 
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MRS.  A.  B.  McMillan 

V. 

AMERICAN  SUBURBAN  CORPORATION, 

Appt. 

(—  Tenn.  — ,  188  8.  W.  615.) 

Vendor    and    purchaser  —  failure    to 
make  ImprovemenU  —  rescission. 

One  who  has  paid  the  purchase  price  and 
taken  possession  of  real  estate  cannot,  in 
the  absence  of  fraud,  mistake,  or  insolvency 
of  vendor,  rescind  the  contract  for  the 
vendor's  breach  of  his  agreement  to  lay 
water  mains  to  the  property,  but  he  mu^ 
rely  on  his  legal  remedies. 
For  other  cas€9,  Bee  Vendor  wnd  Purchaser, 

L  e,  in  Dig.  1-52  N.  8. 

(October  14,  1916.) 

Note.  —  Tlie  right  of  a  vendee  to  rescind 
contract  for  sale  of  land  because  of  vendor's 
breach  of  covenant  to  make  improvements  is 
discussed  in  the  annotation  following  this 
case,  post,  403. 
Ii.R.A.1917B.  26 


APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Knox  County 
in  plaintiff's  favor  in  a  suit  to  rescind  a 
contract.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Reuben  li.  Cates  for  appellant. 
Mr.  A,  €•  Grimm  for  appellee. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  of  complaint  is  one  praying  for 
the  rescission  of  a  contract  in  relation  to 
realty. 

Defendant  company  is  the  owner  of  a 
tract  of  about  100  acres  of  laud  in  the 
suburbs  of  Knoxville,  which  in  1006  it  sub- 
divided into  blocks  and  lots,  giving  the  ad- 
dition the  name  of  ''Piedmont  Place,"  and 
put  the  property  on  the  market  for  sale  on 
the  instalment  plan.  The  method  of  busi- 
ness was  to  take  from  tliose  proposing  to 
purchase  a  written  application,  and  in  the 
event  of  acceptance  by  the  company  it  exe- 
cuted a  contract  to  convey  or  "bond  for 
deed." 
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Complainant  in  December}  1906,  pur- 
chased a  lot  in  the  subdivision  at  the  price 
of  $500,  and  in  the  application  signed  by 
lier,  and  also  in  the  contract  for  deed  signed 
by  the  company,  there  were  inserted  certain 
restrictions  in  favor  of  the  vendor  company 
and  the  following  guaranties  in  favor  of  the 
purchaser : 

"The  American  Suburban  Corporation 
guarantees  the  following  improvements: 

"A.  That  the  streets  and  sidewalks  on 
the  property  will  be  graded  and  shade  trees 
planted. 

'*B.  That  granolithic  sidewalks  will  be 
laid  in  front  of  the  lot  herein  named. 

"C.  That  water  pipes  will  be  laid  in 
Piedmont  Place." 

In  January,  1911,  complainant  completed 
her  payments,  and  at  that  time  received  a 
deed  from  the  corporation  which  incor- 
porated the  restrictive  conditions  in  favor 
of  the  company,  but  omitted  any  reference 
to  its  guaranties.  Complainant  surrendered 
the  contract  for  conveyance  at  the  same 
time. 

Prior  to  the  institution  of  this  suit  the 
company  had  spent  $8,826  in  grading  streets 
and  sidewalks  and  in  planting  shade  trees. 
A  sidewalk  was  laid  in  front  of  complain- 
ant's lot  as  well  as  in  other  parts  of  the 
property. 

At  the  date  the  suit  was  brought  water 
pipe  lines  were  not  laid,  but  in  the  sum- 
mer of  1912,  following  suit  and  before  final 
decree  in  the  cause,  water  lines  were  laid 
at  a  cost  of  $4,548.  Prior  to  that,  however, 
complainant  had  been  insisting  on  the  lay- 
ing of  the  water  lines,  but  without  success. 
The  bill  was  filed  May  24,  1912,  praying  for 
rescission. 

The  cases  are  not  numerous  that  deal 
with  the  right  of  a  vendee  to  rescind  an 
executory  contract  for  the  eale  of  land  be- 
cause of  the  vendor's  breach  of  a  covenant 
or  guaranty  to  make  improvements.  This 
fact  is  commented  on,  and  the  decisions  col- 
lated, in  a  note  to  Crampton  v.  McLaugh- 
lin Realty  Co.  51  Wash.  526,  21  L.R.A. 
(N.S.)  823,  99  Pac.  586.  In  that  case  it 
was  held  that  a  vendee  of  real  property 
cannot  rescind  because  of  the  vendor's 
breach  of  his  covenant  to  lay  sidewalks  and 
pavements  and  put  in  water  mains  and  sew- 
ers, where  such  covenant  is  one  of  several 
relating  to  building  restrictions,  etc.,  on  the 
theory  that  the  covenant  was  to  be  deemed 
an  independent  one,  and,  therefore,  that 
the  vendee's  remedy  for  its  breach  was  an 
action  for  damages. 

The  decision  was,  in  part,  rested  on  the 
authority  of  American  Emigrant  Co.  v. 
Adams  County,  100  U.  S.  61,  25  L.  ed.  663, 
which  involved  a  covenant  by  the  vendor  to 
drain  the  land  sold.  In  an  action  to  re- 
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Bcind,  the  court  in  the  last-mentioned 
said:  "The  allegations  of  the  bill,  to  the 
effect  that  the  emigrant  company  has  not 
fulfilled  its  engagements  with  reapect  to  the 
drainage  and  settlement  of  the  land,  rest 
in  covenant  merely,  and  afford  no  ground 
for  avoiding  the  contract.  Where  covenants 
are  mutual  and  dependent,  the  failure  of 
one  party  to  perform  absolves  the  other, 
and  authorizes  him  to  rescind  the  contract. 
But  here  the  contract  was  largely  carried 
into  execution  soon  after  its  inception.  The 
engagements  of  the  appellants  to  introduce 
settlers  and  the  like  were  to  be  performed 
in  the  future;  and  their  performance  was 
not  made  a  condition,  but,  as  before  stated, 
rested  in  covenant.  In  case  of  a  breach, 
they  would  lay  the  foundation  of  an  action, 
but  nothing  more." 

See  also  Fountain  v.  Semi-Tropic  Land  & 
Water  Co.  99  Cal.  677,  34  Pac.  497, 

A  few  decisions  on  the  point  have  ap- 
peared since  the  date  of  the  note  referred 
to. 

In  Cheney  v.  Bierkamp,  58  Colo.  321,  14^ 
Pac.  691,  the  breach  relied  on  was  of  an 
agreement  to  raise  the  level  of  laterals,  for 
irrigation  purposes,  on  the  realty  sold.  The 
purchase  price  of  the  land  was  $2,500,  and 
the  cost  of  raising  the  laterals  was  about 
$76.  The  court  held  that  the  agreement  in 
respect  to  the  lateral  was  not  an  essential 
part  of  the  consideration  or  a  dependent 
covenant,  but  a  minor  detail,  distinct  and 
separable  from  the  principahagreement,  and 
that  the  proper  remedy  was  not  rescission, 
but  an  action  for  damages  on  breach.  Tlie 
purchaser  had  gone  into  possession  of  the 
property. 

In  Tennant  Land  Co.  ▼.  Nordeman,  148 
Ky.  361,  146  8.  W.  756,  the  covenant  was 
to  construct  a  sewer,  water  and  gas  mains, 
with  connections  to  the  property  lines,  con- 
crete sidewalks  and  curbing,  and  a  modem 
asphalt  roadway.  There  was  a  failure  as 
to  all  features  except  the  sidewalks.  The 
court  held  that  a  case  for  rescission  was 
made. 

In  Laser  v.  Forbes,  105  Ark.  166,  160  S. 
W.  691,  the  agreement  on  the  part  of  the 
vendor  was  to  grade  and  lay  sewer  pipes  in 
front  of  the  property  and  build  cement  side- 
walks along  its  street  line.  After  paying 
seven  monthly  instalments  of  the  purchase 
price,  the  vendee  elected  to  rescind.  The 
court,  after  commenting  on  the  facts,  that 
the  contract  was  entirely  executory  and  that 
plaintiff  had  never  been  put  in  possession 
of  the  property,  said:  '*Under  these  cir- 
cumstances, we  are  of  opinion  that  the 
breach  by  defendant  of  this  material  pro- 
vision of  the  contract  entitled  the  plaintiff 
to  rescind  his  purchase  and  to  recover  the 
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monej  paid  thereon  aa  for  money  had  and 
received." 

In  our  opinion  these  more  recent  cases 
announce  the  better  doctrine  as  regards 
executory  contracts.  An  agreement  to  lay 
water  or  sewer  lines  to  a  lot  is  to  be  deemed 
a  material  inducement,  so  affecting  the  con- 
sideration as  to  be  of  the  essence  of  the 
contract  of  sale.  It  is  not  to  be  regarded 
as  a  minor  detail,  independent  of  or  sepa- 
rable from  the  agreement  whereby  the  vend- 
or agreed  to  sell.  The  sale  of  the  lot  with- 
out connection  with  such  lines  would  not 
be  contemplated  in  all  likelihood.  The  test 
for  rescission  is  the  materiality  of  the  cove- 
nant to  improve  in  the  given  case,  rather 
than  any  metaphysical  notion  touching  the 
mutuality  or  dependency  of  covenants. 

It  does  not  follow,  however,  that  a  re- 
scission was  properly  awarded  in  this  case, 
the  contract  here  involved  being  an  exe- 
cuted one.  The  vendee  had  completed  her 
pa3rment8,  taken  a  deed,  and  gone  into  pos- 
session. The  above  cases  relate  to  executory 
contracts,  save  Tennant  I^nd  Co.  v.  Norde- 
man,  in  which  the  facts  closely  parallel 
those  of  the  instant  case.  The  court's  at- 
tention in  that  case  apparently  was  not  di- 
rected to  the  distinction;  no  comment  of 
the  court  discloses  that  it  was  in  mind. 

As  has  been  well  said,  the  power  of  a 
court  of  equity  to  decree  the  rescission  of 


an  executed  contract  and  order  its  surren- 
der  for  cancelation  is  one  of  the  most  deli- 
cate powers  it  is  ever  called  upon  to  exer* 
cise.  The  equitable  remedy  of  rescission 
is  not  one  enforceable  as  a  matter  of  right, 
and  the  court  should  not  award  it  in  a  case 
where  some  such  element  as  actual  fraud, 
accident,  mistake,  or  insolvency  does  not 
appear  to  justify  it.  This  is  true  even 
though  the  circumstances  are  such  that, 
where  the  contract  still  executory,  the  court 
would  grant  that  relief.  The  vendee  is  left 
to  resort  to  his  legal  remedy  for  damages 
for  the  breach. 

It  cannot  be  claimed  on  this  record  that 
the  contract  of  sale  was  induced  by  fraud 
or  mistake,  or  that  the  vendor  company  is 
insolvent. 

If  there  has  been  a  failure  to  cause  water 
lines  to  be  laid,  such  as  the  contract  calls 
for  to  serve  the  contract  purpose,  the  sit- 
uation is  to  be  likened  to  one  of  a  partial 
deficiency  in  the  thing  purchased.  In  such 
case  the  vendee  in  possession  under  an  exe- 
cuted contract  is  remitted  to  his  legal  rem- 
edy. Kansas  City  Land  Co.  v.  Hill,  87  Tenn. 
589,  5  L.R.A.  46,  11  S.  W.  797,  and  cases 
cited. 

In  our  opinion  the  Court  of  Civil  Appeals 
was  in  error  in  decreeing  a  rescission.  Re- 
versed, and  the  bill  of  complaint  dismissed. 


Annotation — ^Right  of  vendee  to  rescind  contract  for  sale  of  land  because 
of  vendor^  breach  of  covoiant  to  make  improvements* 


The  earlier  cases  on  the  right  to  re- 
scind an  executory  contract  are  dis- 
cussed in  the  note  to  Crampton  v.  Mc- 
Laughlin Realty  Co.  21  L.R.A.  (N.S.) 
823.  Since  the  date  of  that  note,  the 
right  of  a  purchaser  who  had  paid  a  part 
of  the  purchase  price  and  entered  into 
possession  of  the  land,  to  rescind  the  con- 
tract for  breach  of  the  vendor's  agree- 
ment, in  case  a  portion  of  the  land  was 
too  high,  to  put  it  under  irrigation  by 
raising  or  changing  the  irrigation  lateral 
or  by  shaving  off  the  top  of  the  land, 
thereby  lowering  its  surface,  has  been 
denied  where  only  a  very  small  part  of 
the  land  was  affected  by  the  clause  and 
the  agreement  could  have  been  complied 
with  at  a  very  small  relative  cost. 
Cheney  v.  Bierkamp  (1914)  58  Oolo.  321, 
146  Pac.  691.  See  further  in  regard  to 
this  case  McMillan  y.  Amebigan  Subur- 
ban Corporation,  ante,  401. 

On  the  contrary  it  has  been  held  that, 

where  the  covenant  of  {he  vendor  as  to 

improvements  and  the  other  covenants 

in  the  contract  are  dependent,  the  breach 

by  the  vendor  of  his  contract  to  make 
L.R.A.1917B. 


improvements  does  furnish  ground  for 
rescission.  Ihrke  v.  Continental  L.  Ins. 
&  Invest.  Co.  (1916)  91  Wash.  342, 
L.R.A.1916F,  430, 167  Pac.  866,  in  which 
it  was  held  that  a  breach  by  the  vendor 
of  fruit  land,  of  his  agreement  to  plant 
fruit  trees  upon  the  parcels  sold,  care 
for  them  for  a  period  of  years,  and  turn 
over  to  the  purchaser  a  bearing  orchard, 
justified  a  rescission  of  the  contract  by 
the  purchaser.  With  reference  to  the 
covenants,  the  court  states  that  they  are 
mutual  and  dependent.  "The  very  con- 
tract is  to  convey  a  tract  of  land  with 
a  bearing  orchard,  which  was  to  be  plant- 
ed and  matured  prior  to  the  time  the 
last  of  the  payments  were  due.  There 
was  no  separation  in  regard  to  the  con- 
sideration.'' 

And  it  has  been  held  that  the  vendee 
is  entitled  to  rescind  the  contract  for 
breach  of  the  covenant  to  make  improve- 
ments where  the  contract  is  entirely 
executory  and  the  parties  can  be  placed 
in  statu  quo.  Laser  v.  Forbes  (1912) 
105  Ark.  166,  150  S.  W.  691;  Laser  v. 
Fowler  (1914)  —  Ark.  — ,  170  S.  W. 
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223  (agreement  was  to  surface  grade 
and  lay  sewer  pipe  in  front  of  property, 
and  build  a  4-foot  cement  sidewalk  along 
the  street  line).  In  Laser  v.  Forbes 
(Ark.)  supra,  the  purchaser  had  paid 
seven  monthly  instalments  on  the  pur- 
chase price,  while  in  Laser  v.  Fowler 
(Ark.)  supra,  the  entire  purchase  price 
had  been  paid,  but  the  purchaser,  who 
had  never  taken  possession,  refused  to 
accept  a  deed  tendered  because  the  con- 
tract had  not  been  complied  with.  Re- 
covery of  the  amount  paid  was  allowed 
in  each  case.  The  Arkansas  court  does 
not  expressly  consider  whether  the  cove- 
nants were  dependent,  but  states  in 
Laser  v.  Forbes,  supra:  "In  the  contract 
there  were  mutual  obligations  which  were 
assumed  by  both  parties;  the  promises 
therein  made  by  one  were  the  considera- 
tion for  the  promises  made  by  the  other, 
and  the  failure  or  refusal  by  one  to  fulfil 
his  promises  justified  a  rescission  of  the 
contract  by  the  other."  See  discussion 
in  McMillan  v.  American  Suburban 
Corp.  ante,  401,  as  to  resting  the  right  to 
rescind  upon  the  mutuality  or  depend- 
ency of  the  covenants. 

The  sales  in  Laser  v.  Forbes  and  in 
Laser  v.  Fowler  were  of  land  in  an  addi- 
tion being  developed  by  the  vendor.  The 
agreement  of  the  vendor  to  make  the  im- 
provement provided  that  "these  improve- 
ments will  be  made  as  fast  as  25  per  cent 
of  the  money  received  from  the  sale  of 
the  property  will  pay  for  the  same."  In 
Laser  v.  Forbes,  the  vendor  urged  that 
the  required  amount  of  improvements  had 
been  made  upon  other  property  in  the 
addition,  and  that  improvements  in  any 
part  of  the  addition  were  sufficient  to 
comply  with  the  covenant,  the  entire 
amount  of  improvements  called  for  not 
being  required  until  all  the  lots  were 
sold  and  payments  made  thereon.  This 
contention  was  denied,  the  court  stat- 
ing that  "the  contract  is  a  separate  one 
disconnected  with  any  other  sale  that  the 
defendant  made  or  will  make  of  any  oth- 
er lot  in  the  addition.  The  contract 
makes  no  reference  to  any  other  prop- 
erty in  the  addition  or  to  other  proposed 
sales  thereof,  but  specifically  provides 
that  to  the  extent  of  25  per  cent  of  the 
payments  made  by  plaintiff  surface  grad- 
ing should  be  made  and  sewer  pipes 
laid  4n  front  of  the  blocks  described  in 
the  contract,  and  that  a  cement  side- 
walk should  be  built  along  'the  street 
line  of  said  property.'  The  plain  mean- 
ing of  this  language  of  this  provision  of 
the  contract  is  that  these  improvements 
shall  be  made  in  effect  upon  the  prop- 
erty described  in  the  contract  out  of  the 
L.R.A.1917B. 


purchase  money  paid  thereon.  .  •  . 
The  amount  received  from  plaintiff  on 
the  contract  up  to  the  time  he  claimed 
a  rescission  amounted  to  $1,530,  25  per 
cent  of  which  was  sufficient  to  pay  for 
the  character  of  improvements  named  in 
the  above  provision  upon  this  property. 
But  defendant  not  only  failed  to  make 
any  of  these  improvements  upon  this 
property,  but  refused  to  do  so,  claiming 
and  asserting  the  right  to  expend  the 
money  thus  collected  from  plaintiff  for 
improvements  made  upon  other  property 
in  the  addition.  This  he  had  no  right 
to  do,  and  by  so  doing  he  not  only  vio- 
lated the  obligation  he  assumed  by  the 
terms  of  this  provision  of  the  contract, 
but  evinced  an  intention  not  to  comply 
therewith." 

But  in  Dowling  v.  Miller-Kendig  Real 
Estate  Co.  (1909)  115  N.  Y.  Supp.  154,  a 
purchaser  of  a  lot  in  an  addition  was 
held  not  entitled  to  recover  the  purchase 
price  for  the  vendor's  failure  to  lay  a 
sidewalk  in  front  of  his  premises,  but 
this  decision  is  based  upon  the  ground 
that  not  sufficient  time  had  been  given 
for  the  construction  of  the  improvement, 
the  court  stating:  "This  enterprise 
shows  many  hundreds  of  lots  facing  on 
many  streets;  a  purchaser  in  these  cir- 
cumstances should  realize  that  such  a 
clause  related  to  the  enterprise  general- 
ly'. To  say  arbitrarily  that  defendant 
must  at  once  or  within  two  years  place 
these  sidewalks  in  front  of  the  lots  of 
each  purchaser,  or  return  the  purchase 
price  paid  on  account,  would  result  in  a 
construction  of  the  contract  not  jointly 
contemplated  by  the  parties." 

A  case  of  some  interest  in  this  connec- 
tion, although  not  involving  an  agree- 
ment by  the  vendor  to  make  improve- 
ments, is  the  decision  in  Aurand  v.  Perry 
Town  Lot  &  Improv.  Co.  (1916)  -—  Iowa, 
— ,  159  N.  W.  779,  where  a  purchaser  of 
a  lot  in  an  addition  some  distance  from 
the  business  portion  of  the  city  was  held 
entitled  to  rescind  the  contract,  in  which 
the  seller  guaranteed  to  the  buyer  that 
within  two  years  from  the  date  of  the 
contract  a  street  railway  would  be  built 
and  in  operation  from  the  main  business 
portion  of  the  city  across  the  addition 
in  which  the  lot  was  located,  no  such 
street  railway  having  been  built. 

In  Miller  v.  Beck  (1914)  72  Or. 
140,  142  Pac.  603,  a  purchaser  of  lot« 
in  a  tract,  under  a  contract  entitling  him 
to  a  right  of  way  for  road  purposes 
along  adjoining  tracts  until  such  time  as 
a  road  shall  be  opened  along  the  front 
of  the  lots  purchased,  is  held  entitled  to 
rescind   the   contract   and   recover   the 
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amount  paid,  where  the  road  along  the 
adjoining  tracts  was  closed  and  the  ven- 
dor refused  to  open  the  road  mentioned 
in  the  contract. 

A  vendee  is  not  entitled  to  recover  a 
sum  paid  to  the  vendors,  who  had  agreed 
to  make  certain  alterations  in  the  prem< 
ises  prior  to  the  taking  of  title,  because 
the  alterations  were  made  without  first 
filing  the  plans  and  specifications  there- 
of with  the  municipal  authorities,  where 
the  alterations  were  made  in  accordance 
with  the  requirement  of  the  law.  Urn- 
berg  v.  Neinken  (1908)  128  App.  Div. 
165, 112  N.  y.  Supp.  618. 

There  is  little  authority  as  to  the  right 
of  a  vendee  to  rescind  a  contract  for  the 
sale  of  realty  because  of  vendors  breach 
of  his  covenant  to  make  improvements, 
where  the  contract  has  been  executed. 
It  is  held  in  Tennant  Land  Co.  v.  Norde- 
man  (1912)  148  Ky.  361, 146  S.  W.  756, 
that  a  purchaser  of  suburban  property 
has  a  right  to  rescind  for  breach  of  his 
vendor's  covenant  to  construct  a  sewer, 
water  and  gas  mains  with  connections  to 
the  property  line,  concrete  sidewalks, 
curbing,  and  a  modern  asphalt  road- 
way. The  court  states:  "It  is  mani- 
fest that  the  improvements  contem- 
plated by  the  contract  were  necessary 
to  its  proper  enjoyment  as  a  home  or  to 
its  profitable  sale;  that  being  true,  they 
constituted  an  essential  part  of  the  con- 
sideration.'' 

In  McMillan  v.  American  Sububbax 
Corp.  ante,  401,  the  purchaser  had  com- 
pleted the  payment,  taken  a  deed,  and 
l^one  into  possession.  This  is  treated  as 
an  execution  of  the  contract,  and  re- 
scission thereof  is  refused  for  this  rea- 
son. In  Tennant  Land  Co.  v.  Nordeman 
(Ky.)  supra,  the  contract  between  the 
parties  contained  the  stipulation  that 
the  improvements  of  a  street  as  adver- 
tised were  included  in  the  price  named 
in  the  contract.  According  to  the  adver- 
tisement the  vendor  agreed  to  construct 
the  improvements  above  mentioned.    The 


advertisement  stated  that  the  improve- 
ments were  well  under  way  and  would 
be  completed  in  the  fall  of  1900.  The 
purchase  was  made  in  the  early  part  of 
1907,  and  about  two  years  and  a  half 
thereafter  the  purchaser  accepted  deeds 
to  the  land  purchased,  and  executed  his 
note  for  the  balance  of  the  purchase 
price.  This  was  urged  as  constituting  a 
ratification  of  the  contract  and  a  waiver 
of  the  grounds  upon  which  a  rescission 
was  asked. 

It  is  true,  as  stated  in  McMillan  v. 
American  Subtjbban  Corp.  ante,  401, 
that  the  court  in  Tennant  Land  Co.  v. 
Nordeman  did  not  consider  the  ques- 
tion of  an  executed  contract;  but  in 
answer  to  the  argument  that  the  right 
to  rescission  had  been  waived,  the 
court  states  that  the  purchase  under 
the  conditions  above  stated  did  not 
amount  to  a  waiver  of  his  right  to  re< 
scind,  because  the  vendor  was  attempt- 
ing all  the  time  to  carry  out  the  agree- 
ment and  was  assuring  the  purchaser 
that  it  would  be  carried  out.  That  be- 
ing true,  it  is  stated  that  it  was  not  ap- 
parent at  the  time  of  the  acceptance  of 
the  deeds  that  the  improvements  would 
not  be  made.  When  it  did  become  rea- 
sonably apparent  that  the  improvements 
contracted  for  would  not  be  made,  the 
purchaser  elected  to  rescind. 

It  is  held  in  Braddy  v.  Elliott  (1908) 
146  N.  0.  578, 16  L.R.A.(N.S.)  1121,  125 
Am.  St.  Rep.  52,  60  S.  E.  507,  that  the 
mere  failure  by  one  party  to  an  exchange 
of  land  to  comply  with  his  agreement  to 
construct  buildings  on  the  land  granted 
by  him  is  not  sufficient  to  justify  a  re- 
scission of  the  entire  contract  by  a  court 
of  equity. 

The  waiver  of  a  purchaser's  right  to 
rescind  a  contract  for  the  purchase  of 
real  property  is  discussed  in  the  note  to 
Faulkner  v.  Wassmer,  30  L.R.A.(N.S.) 
872;  and  see  later  case  Whitney  v.  Bis- 
sell,  L.R.A.1915D,  257.  W.  A.  E. 


WASHINGTON  SUPREltfES  COURT. 

LAURA  J.  QRAHAM,  Appt., 

V. 

E.  T.  GRAHAM,  Respt. 
(54  Wash.  70,  102  Pac.  891.) 

Divorce  —  opening  decree  —  fraud. 

1.  A  court  will  reopen  and  try  a  divorco 

Note. —  As  to  attacks  on  decrees  of  di* 
vorce  for  other  cauies  than  lack  of  juris- 
diction, see  annotation  following  this  case^ 
post,  409. 
L.R.A.1917B. 


case  if  the  decree  which  has  been  entered 
therein    is   the    result   of   fraud    practised 
upon  the  other  party  or  upon  the  court. 
For  other  case*,  mm  Judgment,  VII,  o,  in 
Dig,  1-52  N.  8, 

Same  •«  sulflcienoy  of  case  made. 

2.  A  divorce  decree  may  be  opened  if 
promptly  attacked  when  the  record  bears 
marks  of  collusion,  and  the  prosecuting  at- 
torney was  not  called  upon  to  inquire  into 
the  merits  of  the  case,  while  the  divorcee 
alleges  that  the  facts  alleged  in  the  petition 
were  untrue,  that  plaintiff's  attorney  repre- 
sented her,  and  that  she  was  induced  nol 
to  appear  by  threats  of  suicide  on  the  part 
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of  her  husband,  while  his  real  purpose  in 
securing  the  divorce  was  to  marry  another. 
For  other  ca^es,  see  Judgment,  VII.  o,  in 
Dig,  1-52  N.  8. 

(July  8,  1909.) 

APPEAL  by  plaintiif  from  an  order  of  the 
Superior  Court  for  King  County,  dis- 
missing a  petition  died  to  vacate  a  decree 
of  divorce,  and  for  permission  to  withdraw 
her  answer  and  defend  the  suit.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  C.  Brown,  for  appellant: 

A  decree  of  divorce  will  be  set  aside  when 
there  is  duress,  coercion,  or  collusion. 

McDonald  v.  McDonald,  34  Wash.  294,  75 
Pac.  865;  Danforth  v.  Danfortb,  105  111. 
603;  Rawlins  v.  Rawlins,  18  Fla.  345; 
Maher  v.  Title  Guarantee  &  T.  Co.  95  111. 
App.  365;  23  Cyc.  917,  919,  921. 

Mr.  J.  D.  Bauer,  for  respondent: 

A  decree  granted  through  fraud  and  per- 
jury is  voidable  only,  and  will  only  be  set 
aside  by  the  court  which  granted  it  upon 
the  strongest  evidence. 

23  Cyc.  1022. 

Generally,  a  general  statute  permitting 
the  opening  of  a  judgment  for  fraud  does 
not  apply  to  divorce  decrees. 

Ewing  V.  Ewing,  24  Ind.  468;  Gilruth  v. 
Gilruth,  20  Iowa,  226;  Whitcomb  v.  Whit- 
comb,  46  Iowa,  437;  Lewis  v.  Lewis,  15 
Kan.  181;  O'Connell  v.  0*Connell,  10  Neb. 
390,  8  N.  W.  467;  Metier  v.  Metier,  32 
Wash.  494,  73  Pac.  535. 

The  decree  of  divorce  is  conclusive  upon 
the  parties. 

Greene  v.  Greene,  2  Gray,  361,  61  Am. 
Dec.  454 ;  Re  Ellis,  55  Minn.  401,  23  L.R.A. 
292,  43  Am.  St.  Rep.  614,  56  N.  W.  1056; 
Keller  v.  Keller,  139  Ind.  38,  38  N.  E,  337; 
Rouse  V.  Rouse,  47  Iowa,  422;  Edson  v. 
Edson,  108  ^lass.  597,  11  Am.  Rep.  393; 
Larimer  v.  Knoyle,  43  Kan.  338,  23  Pac. 
487;  Parish  v.  Parish,  9  Ohio  St.  534,  75 
Am.  Dec.  482;  Lord  v.  Lord,  66  Me.  265; 
Stewart,  Marr.  &  Div.  §  422;  Kingman  v. 
Kingman,  61  111.  App.  134;  Sparhawk  v. 
Wills,  5  Gray,  427;  Lucas  v.  Lucas,  3  Gray. 
140;  Hood  v.  Ilood,  11  Allen,  200,  87  Am. 
Dec.  709;  Carley  v.  Carley,  7  Gray,  545; 
Whiting  v.  Whiting.  114  Mass.  496;  Edger- 
ly  V.  Edgerly,  112  Mass.  53;  Peyton  v.  Pey- 
ton, 28  Wash.  278;  68  Pac.  757;  23  Cyc. 
1023,  1007;   14  Cyc.  717,  723,  725,  726. 

Chadwick,  J.,  delivered  the  opinion  of 
the  court: 

On  September  1,  1908,  a  decree  of  divorce 
was  entered  in  the  superior  court  of  King 
county,  dissolving  the  bonds  of  matrimony 
then  existing  between  appellant  and  re- 
spondent. On  October  1,  1908,  appellant 
I..R.A.1917B. 


filed  her  petition  under  the  statute,  praying 
for  an  order  vacating  the  decree,  and  for 
permission  to  withdraw  her  answer  and  de- 
fend the  suit.  For  the  sake  of  the  discus- 
sion of  the  only  legal  proposition  involved 
we  deem  it  necessary  to  set  out,  in  part, 
at  least,  the  facts  alleged  in  her  petition. 
She  sets  up  the  original  complaint,  in  which 
her  husband  had  asked  a  divorce  upon  the 
ground  that  she  had  treated  him  with  ex- 
treme cruelty,  had  refused  to  live  with  him, 
had  heaped  personal  indignities  upon  him, 
rendering  his  life  burdensome,  and  tliat 
there  was  such  incompatibility  of  temper 
between  them  that  they  could  no  longer  live 
together  as  husband  and  wife.  Ko  facts 
were  alleged  in  his  complaint  that  would 
have  saved  the  pleading  from  an  attack  by 
general  demurrer.  To  this  complaint  she 
had  entered  a  general  denial.  The  trial 
was  had  without  her  presence,  and  a  de- 
cree entered,  so  far  as  the  record  showp, 
upon  the  respondent's  testimony  alone.  She 
further  alleges  that,  prior  to  November, 
1907,  the  relations  existing  from  the  time 
of  their  marriage  in  March,  1882,  had  be<n 
most  amicable;  that  she  had  been  a  dutiful 
wife,  and  that  he  had  been  .a  fond,  faithful, 
and  indulgent  husband;  that  from  the  time 
mentioned  he  began  to  grow  cold  and  dis- 
tant, and  cease  to  manifest  that  love  and 
affection  that  had  so  long  characterized  his 
conduct  toward  her;  that  in  June,  1908,  he 
requested  her  to  procure  a  divorce;  that 
this  she  refused  to  do;  tliat  his  inattention 
and  neglect  then  became  more  marked,  un- 
til finally,  with  intent  to  deceive  her  as  to 
his  real  motive,  he  more  than  once  threat- 
ened to  commit  suicide  unless  she  consented 
to  allow  him  to  procure  a  divorce;  that  he 
procured  a  revolver,  and  made  a  pretended 
attempt  to  take  his  life;  that  his  conduct 
so  terrorized  her  and  their  children  that 
she  was  reduced  in  health,  and  so  shocked 
in  her  nervous  system  that  she  was  induced 
to  believe  that  he  would  commit  suicide, 
and  so  she  yielded  to  his  demand;  that 
thereafter,  on  August  28th,  he  sent  an  at- 
torney, whom  he  had  employed,  to  her  with 
a  copy  of  the  summons  and  complaint,  to- 
gether with  an  answer  which  he  had  pre- 
pared; that  she  signed  the  answer;  that  re- 
spondent thereafter  telephoned  her  that  ho 
would  take  his  life  if  she  resisted  the  di- 
vorce, or  appeared  in  the  court  room  at  the 
hearing;  all  of  which  she  believed,  and  for 
that  reason  she  did  not  appear.  She  fur- 
ther alleges  that  all  of  the  facts  set  forth 
in  his  complaint  were  false  and  untrue.; 
that  his  threats  of  suicide  were  made  with 
fraudulent  intent  to  cover  his  real  purpose, 
which  was  to  marry  another, — a  purpose 
he  had  thereafter  admitted  to  her;  that  she 
has  a  good  defense  to  his  complaint,  and 
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that  he  has  neglected  her  and  their  children, 
Eo  that  they  are  in  neceBsitouB  circum* 
stances.  It  would  seem  that  this  recital 
was  enough  to  warrant  the  court  in  vacating 
the  decree,  and  we  take  it  that  it  would 
have  done  bo  but  for  its  conception  of  the 
case  of  Metier  v.  iMetler,  32  Wash.  494,  73 
Pac.  535,  wherein  this  court  said;  **Tl)e 
reasons  for  making  this  distinction  between 
judgments  in  this  particular  action  and 
judgments  in  ordinai*y  actions  are  apparent. 
A  decree  of  divorce  affects  the  status  of  the 
parties,  both  with  respect  to  their  rela- 
tions to  one  another  and  their  relations  to 
the  public.  By  the  terms  of  the  statute  di- 
vorced persons  may  lawfully  marry  after  a 
limited  time  from  the  rendition  of  the  de- 
cree, and  to  permit  its  vacation  is  to  make 
it  possible,  under  the  guise  of  law,  to  in- 
flict injury  and  suffering  upon  persons 
whose  innocence  entitles  tliem  to  every  pro- 
tection the  law  can  afford.  It  is  therefore 
highly  important,  not  only  for  the  sake  of 
the  parties  thereto,  but  also  for  the  sake 
of  such  persons,  that  decrees  of  divorce 
ahould  not  be  granted  except^  for  specific 
causes  provided  by  law,  proved,  and  found 
by  the  court,  in  actions  where  the  court  has 
undoubted  jurisdiction  over  the  subject  mat- 
ter and  the  parties;  but  it  is  also  equally 
important  that  the  decree,  when  once  grant- 
ed, be  not  disturbed  by  the  court  grant- 
ing it." 

The  power  of  a  court  having  jurisdiction 
of  the  parties  to  vacate  a  decree  of  divorce 
once  formally  entered  is  therefore  squarely 
before  us.  In  the  Metier  Case  the  court 
also  said:  "The  court  can,  of  course,  law- 
fully vacate  such  a  decree  when  entered 
without  jurisdiction,  and  perhaps  where  it 
is  the  result  of  fraud  practised  on  the  court 
or  the  other  spouse."  The  Metier  Case  was 
referred  to  in  McDonald  v.  McDonald,  34 
Wash.  293,  75  Pac.  865,  wherein  it  was  said : 
"It  would  seem  to  be  violative  of  funda- 
mental principles  to  hold  that  a  divorce  de- 
cree, fraudulently  procured,  may  not  be 
timely  assailed  by  the  innocent  party  to 
the  proceedings."  It  would  seem,  therefore, 
that,  notwithstanding  the  doctrine  frequent- 
ly announced  that  a  decree  of  divorce  will 
never  be  vacated  because  of  the  probable 
evil  consequences  following  the  severance  of 
a  new  relation,  bearing,  as  it  might,  after- 
begotten  children,  the  better  rule  is  that, 
notwithstanding  the  decree,  a  court  will 
reopen  and  try  the  case  if  the  decree  is  the 
result  of  a  fraud  practised  upon  the  other 
party  or  upon  the  court. 

This  rule  is  admitted  in  the  case  oi 
Lewis  V.  Lewis,  15  Kan.  181,  cited  and  re- 
lied upon  by  respondent,  although  the  court 
refused  to  reopen  the  decree,  finding  no  ir- 
regularity in  the  proceeding.  This  case, 
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however,  was  distinguished  in  the  later  case 
of  Hemphill  v.  Hemphill,  38  Kan.  220,  16 
Pac.  457,  wherein  the  rule  here  announced 
was  declared.  In  the  case  of  Whitcomb  v. 
Whitcomb,  46  Iowa,  437,  cited  by  respond- 
ent, the  distinction  between  the  force  of  a 
decree  entered  upon  constructive  service,  the 
statute  having  been  strictly  complied  with» 
and  a  fraud  upon  the  party  or  the  court,  is 
clearly  pointed  out.  It  was  held  that  the 
decree  would  not  be  vacated  whore  sum- 
mons was  regularly  had  by  publication,  but 
that  the  court  had  power  in  all  cases  to 
vacate  a  decree  obtained  by  fraud,  even 
though  the  plaintiff  may  have  subsequently 
married  and  become  a  parent.  Tlie  case  of 
Ewing  v.  Evving,  24  Ind.  468,  also  relied 
upon  by  respondent,  followed  the  case  of 
McQuigg  V.  McQuigg,  13  Ind.  294.  In  the 
case  of  Earle  v.  Earle,  91  Ind.  27,  after  a 
careful  review  of  all  the  authorities,  the 
court  held  that  a  decree  of  divorce  obtained 
by  fraud  may  be  vacated  and  set  aside  as 
any  other  decree  thus  obtained.  Continu- 
ing, the  court  said:  *'We  think,  therefore, 
that  when  such  a  wrong  has  been  consum- 
mated in  the  obtaining  of  decrees  of  divorce^ 
the  courts  have  the  right,  and  owe  the  duty, 
to  set  them  aside  and  declare  them  null 
and  void,  and  that,  as  far  as  the  case  of 
McQuigg  V.  McQuigg,  supra,  and  the  cases 
following  it,  conflict  with  the  conclusion 
reached,  they  should  be  overruled.  Very 
much  good  we  think  will  come  from  the 
adoption  of  the  rule  in  divorce  cases,  and 
no  harm,  provided  the  injured  party  is  not 
negligent  in  moving  upon  the  discovery  of 
the  fraud.  Possibly,  in  some  cases,  a  sec- 
ond husband  or  wife  may  innocently  be 
made  to  suffer,  but,  with  proper  restriction, 
this  is  not  more  likely  than  in  the  reversal 
of  decrees  on  appeal  to  this  court.  It  is 
proper  and  right  in  the  administration  of 
the  law  to  protect  innocent  third  parties, 
who  may  marry  a  divorced  man  or  woman, 
but  it  is  quite  as  proper  and  important  to 
protect  the  husband  and  wife  and  innocent 
children  from  fraudulent  divorces.  Some 
of  the  cases  in  this -state,  in  which  relief 
has  been  denied,  are  forcible  illustrations  of 
the  necessity  of  the  rule  here  adopted.  The 
adoption  of  the  rule  is  essential  to  the  com- 
plete administration  of  justice,  will  tend 
to  protect  the  courts  and  the  family  from 
fraud  and  wrong,  and  will  serve  ar:  a  warn- 
ing to  those  inclined  to  practise  such 
fraud."  The  doctrine  of  this  case  has 
been  followed  in  the  later  case  of  Nicholson 
V.  Nicholson,  113  Ind,  131,  15  N.  E.  223. 
The  case  of  O'Connell  v.  0*Connell,  10  Neb. 
390,  6  N.  W.  467,  is  also  relied  on.  That 
the  force  of  this  case  as  an  authority  had 
been  weakened  by  the  subsequent  decisions 
of  that  court  was  insinuated  but  not  dis- 
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cussed  by  the  court  in  Smitlison  v.  Smith- 
son,  37  Neb.  535,  40  Am.  St.  Rep.  504,  56 
N.  W.  300.  It  is  unnecessary  to  review 
other  cases  cited  by  respondent,  and  which 
only  incidentally  bear  upon  our  discussion. 

Tlie  reason  for  the  better  rule  is  aptly 
stated  ill  Brown  v.  Brown,  58  N.  Y.  609, 
wherein  the  chapter  of  the  Code  allowing 
vacation  of  decrees  and  judgments  and  the 
power  of  the  court  thereunder  was  clearly 
defined.  "Under  that  provision  [in  relation 
to  opening  judgments]  the  period  of  seven 
years  must  elapse  before  a  judgment  found- 
ed on  publication  can  be  reposed  upon  as 
final.  It  is  obvious  that  such  a  provision  is 
inappropriate  to  actions  for  divorce.  They 
were  therefore  excepted  from  it.  But  the 
power  which  the  courts  had,  before  the 
Code,  over  their  own  judgments  and  records 
is  not  interfered  with.  It  is  not  contended 
that  §  135,  or  any  other,  takes  away  the 
power  of  tlie  court  to  open  a  judgment  of 
divorce  entered  upon  default,  where  the 
summons  has  been  personally  served,  and  it 
would  indeed  be  an  anomaly  to  give  so 
much  greater  effect  to  one  entered  upon 
publication  that,  while  the  former  could  be 
opened  by  the  exercise  of  the  discretionary 
power  of  the  court,  the  latter  would  be  be- 
yond the  reach  of  any  such  power.  We  do 
not  think  that  it  was  the  intention  of  the 
act  to  produce  any  such  unreasonable  re- 
sult." The  rule  that  such  a  decree  may  be 
vacated  is  sustained  by  the  following  au- 
thorities: Edson  V.  Edson,  108  Mass.  590, 
11  Am.  Rep.  393;  Adams  v.  Adams,  51  N. 
H.  388,  12  Am.  Rep.  134;  Boyd's  Appeal, 
38  Pa.  241;  Zoellner  v.  Zoellner,  46  Mich. 
511,  9  N.  W.  831;  Helmes  v.  Helmes,  24 
Misc.  125,  52  N.  Y.  Supp.  734;  Hamilton  v. 
Hamilton,  29  App.  Div.  331,  51  N.  Y.  Supp. 
365;  Elmgren  v.  Elmgren,  25  R.  I.  177,  55 
Atl.  322;  Medina  v.  Medina,  22  Colo.  146, 
43  Pac.  1001;  Van  Derveer  v.  Van  Derveer, 
30  Ohio  L.  J.  96;  Womack  v.  Womack,  73 
Ark.  281,  83  S.  W.  937,  1136;  Bishop,  Marr. 
&  Div.  1556;  Stewart,  Marr.  &  Biv.  §  422; 
and,  in  the  opinion  of  the  writer,  by  the 
case  of  Winst^ne  v.  Winstone,  40  Wash. 
272,  82  Pac.  268,  as  well  as  the  Metier  and 
McDonald  Cases. 

It  is  contended,  however,  that,  the  lower 
court  having  had  complete  jurisdiction,  a 
mere  offer  to  prove  that  the  decree  was  ob- 
tained as  the  result  of  perjured  testimony, 
and  was  fraudulently  obtained,  is  insuffi- 
cient. Whatever  the  rule  may  be  when  the 
divorce  proceeding  is  collaterally  inquired 
into,  it  must  be  remembered  that  this  is  a 
direct  application,  timely  and  diligently 
prosecuted,  and  no  harm  can  result  to  any 
innocent  person  by  a  further  inquiry  as  to 
the  justice  of  respondent's  cause.  Aside 
from  these  considerations,  the  interest  of 
the  public  in  all  actions  for  divorce  is  such 
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that  a  policy  has  grown  up,  in  accord  with 
enlightened  sentiment,  to  discourage  and 
deny  divorces  unless  claimed  upon  proper 
grounds  and  sustained  by  an  honest  dis- 
closure of  the  facts.  There  is  much  In  the 
record  that  prompts  further  inquiry.  The 
complaint  did  not,  as  the  statute  (Ballin- 
ger's  Anno.  Codes  &  Stat.  §  5730  [Pierce's 
Code,  §  4641] )  expressly  provides,  distinct- 
ly state  the  causes  relied  upon.  Although 
the  proceeding  must  have  borne  the  ear- 
marks of  a  divorce  by  consent  or  collusion, 
the  prosecuting  attorney  was  not  called 
upon  to  inquire  into  the  merits  of  the  caus^. 
It  was,  in  effect,  notwithstanding  the  rec- 
ord, a  decree  by  default.  The  fact  that  re- 
spondent, as  it  now  appears,  had  prompted 
the  whole  proceeding,  including  the  employ- 
ment of  an  attorney  who  was  willing  to  ac- 
cept the  questionable  agency  of  appearing 
for  the  defendant,  through  the  interven- 
tion of  the  plaintiff,  whose  interest  was 
hostile,  was  in  itself,  when '  promptly  dis- 
avowed, a  showing  of  fraud  upon  the  law 
and  upon  the  court,  calling  for  further  in- 
quiry. The  demurrer  admits  the  conduct  of 
respondent  prior  to  and  subsequent  to  the 
entry  of  the  decree;  and,  while  ordinarily 
the  plea  of  coercion  or  duress  would  not  be 
heard  upon  the  facts  alleged,  when  we  con- 
sider the  years  of  intimate  relationship  ex- 
isting between  these  parties,  the  trust  and 
confidence  inspired  by  mutual  interest  in  the 
rearing  of  children,  it  is  not  for  us  to  say 
in  this  proceeding  that  appellant  was  not 
the  victim  of  a  well-founded  dread  that  re- 
spondent, the  father  of  her  children,  would 
take  his  life  unless  she  submitted  to  his  de- 
mand. His  after  declaration  that  he  intend- 
ed to  marry  another  was  enough  to  disabuse 
her  mind,  make  the  cowardice  of  his  sillv 
threat  stand  naked  and  revealed,  and  recall 
the  fact  that  her  rights  had  been  taken  from 
her  without  a  hearing.  It  is  not,  as  counsel 
says,  an  indication  that  she  has  allowed  her 
''jealous  and  spiteful  disposition  to  over- 
come her  better  judgment."  In  it  we  see 
the  way  of  woman,  and  when  it  appears 
that  she  has  been  deprived  of  her  right  by 
pretense  that  prevented  a  full  inquiry,  the 
interest  of  the  public,  as  well  as  that  of 
the  wife,  intervenes  and  demands  a  rehear- 
ing upon  the  full  merits  of  the  cause. 
"Where  the  unsuccessful  party  has  been  pre- 
vented from  exhibiting  fully  his  cause  by 
fraud  or  deception  practised  on  him  by  his 
opponent,  as  by  keeping  him  away  from 
court,  a  false  promise  of  a  compromise, 
.  .  .  these  and  similar  cases  wJiich  shoAv 
that  there  has  never  been  a  clear  contest  in 
the  trial  or  hearing  of  the  case,  are  rea- 
sons for  which  a  new  siiit  may  be  sustained 
to  set  aside  and  annul  the  former  judgment 
or  decree  and  open  the  case  for  a  new  and  a 
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fair  hearmg."    United  States  v.  Throckmor- 
ton, 98  U.  S.  61,  25  L.  ed.  93. 

The  order  of  the  lower  court  sustaining 
the  demurrer  to  appellant's  petition  and  dis- 
missing her  from  the  court  is  reversed,  and 
the  cause  remanded,  with  instructions  to  the 


lower  court  to  entertain  her  petition  for  the 
vacation  of  the  decree. 

Rudkin,  Ch.  J.,  and  Fullerton,  Gose, 
and  Morris,  JJ.,  concur. 


Annotatioii — ^Attacks  on  decreet  of  divorce  for  other  causes  than  lack  of 

jurisdiction. 


J*  Previous  notes  pertinent  to 
attacks  on  divorces,  411. 
II.  The  finality  of  judgments  of 
divorce,  411. 

III.  Relation    of   nature    of   the 

marriage  contract  and  pub- 
He  interest  in  divorces  to^ 
ward  attacks  on  decrees, 
418. 

IV.  Vulnerability    of   judgments 

and     decrees     of    divorce, 
414. 
V.  Judicial  power  to  set  aside 

divorces,    417. 
VI.  Bill  in  equity  to  set  aside  a 
divorce  as  a  hill  of  review, 
421. 
VII.  Bule«  restrictive  of  equitable 
relief  from  divorces: 

a.  In  general,  422. 

b.  Where  a  remedy  at  law 

for  relief  from  a  di' 
vorce  exists: 

1.  The  rule,   422. 

2.  The  exceptions,  423. 
e.  Where  the  seeker  of  re- 

lief  front  a  divorce  has 
been  at  fault  or  negli' 
gent,    424. 

d.  Where  the  seeker  of  rc- 

lief  from  a  divorce  has 
been  dilatory^  425. 

e.  Where  complainant  con- 

tested  the  divorce  on 
grounds  relied  upon  for 
relief  from  the  decree, 
426. 

f.  Where         complainant 

might  have  litigated 
matters  relied  on  for 
relief  from  the  divorce 
anil  did  not,  426. 

g.  Where  complainant  fails 

to      show      a     defense 
against      the      divorce^ 
421. 
VIII.  Perjury    committed    in    oh' 
taining  divorce  as  ground 
for  relief,  429. 
IX.  Admission  of  incompetent  or 
prejudiced      testimony     as 
ground  for  relief  from  di' 
vorce,    432. 
L,K.A.1917B. 


X.  Insufficiency  of  evidence  to 
warrant  divorce  as  a  basis 
of  attack,  432. 
XI.  Burden  of  proof  where  di' 
vorces  are  attacked,  433. 
XII.  Attacks  on  divorces  based  on 
illegal  service  of  process, 
435. 

XIII.  Attacks   based   on   false   re- 

turns of  personal  service  of 
process  in  divorce  suits, 
435. 

XIV.  Need  of  conforming  to  stat-, 

ute  in  making  constructive 
service  of  process  on  de- 
fendant spouses  in  divorce 
suits,  436. 
XV.  Misnoiners  of  paHies  as 
grounds  for  attacking  di- 
vorces, 439. 
XVI.  Questioned  domicil  of  spo%ise 

granted  divorce,   439. 
XVII.  Fraud  as  ground  of  attack 
on  divorces: 

a.  In  general,    441, 

b.  Mature  of  fraud   tvhicU 

vitiates  a  divorce,  444., 

c.  Falsity  of  affidavit  to  ob- 

tain leave  to  serve  proc- 
ess by  publication  in 
divorce  suits,  447. 

d.  Fraudulent     service     of 

process  in  divorce  suits, 
451. 
€.  Fraudulent  concealment 
of  pendency  of  divorce 
suit  from  defendant 
spousCf  452. 

f.  Frauduleitt       institution 

and  prosecution  of  di- 
,   vorce  suit  by  one  spouse 
in  name  of  the  other, 
453. 

g.  Acts  an€l  conduct  whiclt 

prevent  defenses  of  di- 
vorce suits  as  fraud, 
453. 

h.  Promises  of  plaintiff  to 
abandon  suit  for  di- 
vorce,  455. 

i.  Misconduct  of  plaintiff's 
attorney  in  divorce  suit, 
456. 
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Ic.  Fraud  practised  on  court 
to  obtain  divorce,  436, 
XVIII.  Duress'  as  ground  of  attack 
on  divorces,    457. 
XIX.  Accident      or      tnistahe      as 
ground  for  relief  from  cM- 
vorce^,  450. 
XX.  Attacks      on      collusive     di- 
vorces,    460. 
XXI.  Attacks    based   on   condona^ 
tion    pending    the    divorce 
9uitf   462. 
XXII.  Ailultery      of     plaintiff     as 
ground   for   relief   front   a 
divorce,  464. 

XXIII.  Misconduct    of    counsel    for 

defeated  spouse  as  ground 
for  relief  front  divorce, 
464. 

XXIV.  Newly    discovered    evidence 

as  ground  for  opening  de- 
crees  of  divorce,  466. 
XXV.  Attacks  grounded  on  lunacy 
of  divorced  spouse,  466. 
XXVI.  Attacks  grounded  on  infancy 
of  divorced  spouse,  467. 
XXVII.  Attacks  on  divorces  resting 

upon  infirmities  of 
pleadings  in  divorce 
suits : 

a.  False  averments  in  ini' 

tial  pleading  of  stiit  for 
divorce,    46S, 

b.  Defects  in  initial  plead- 

ings in  divorce  suits, 
46S. 

c.  Omitted  verifications   to 

initial  pleadings  in  di- 
vorce suits,  460, 
XXVIII.  Errors  and  irregularities  of 
procedure  in  divorce  suits 
as  bases  of  attack,   470. 
XXIX.  Defects      in     post- judgment 
procedure  in  divorce  suits, 
472, 
XXX.  Opening   decrees   of  divorce 
taken  by  default: 

a.  Discretion    of    court    to 

grant  relief,  472. 

b.  Liberality  the  rule,  473. 

c.  Delays    by    agencies    for 

transmitting  papers, 
474, 

d.  Excuses      for      absence 

front  trials,  474. 

e.  Terms  of  relief,   476. 
XXXI.  Application  and  effect  of  leg- 

islation  concerning  suits 
for  divorce  in  attacking  de» 
crees,  476. 
XXXII.  Effect  on  attacks  on  divorces 
of  de€ith  of  spouse  granted 
decree,  4S6. 
L.R.A.1917B. 


XXXIII,  Effect  on  attacks  on  divorces 
of  new  marriage  by  spottse 
granted  decree,  480, 
XXXIV.  Attacks  on  parts  of  tlecrees 

of  ilivorce: 

a.  Generally,  403. 

b.  In   respect    of   alimony, 

403. 
0.  In  respect  of  division  of 
property,   404. 

d.  In    respect    of    custody 

and    support    of    chiK 
dren,  405, 

e.  To     cancel     prohibition 

against    a    netc    tnar- 
riage,  405, 
XXXV.  Need  of  preliminary  tnotian 
for  relief  before  attacking 
decree  of  divorce,   405. 
XXXVI*  Renewed  attacks  on  divorces 
after  failure  of  prior  ones, 
406. 
XXXVII.  Attacks  on  divorces  by  other 

persons   than   divorced 
spouses: 

a.  In  general,    407. 

b.  By  strangers,    407. 

c.  By  second  spouses,  407, 

d.  By  paramours,  40S. 

e.  By  children  of  divorced 

parents,  408. 
/«  By  parent     of     divorced. 

child,   400. 
g.  By  heirs,   400. 
XXXVIII.  Estoppel  of  divorced  spouses 

front      attacking      cle- 
^  crees: 

a.  By    conduct    in    divorce 

s\tit,  400. 

b.  By  use  of  privileges  or 

taking    benefits   of  d«- 
cree,   500. 

c.  By     accepting     alimony, 

tnoney,      or     property, 
501. 

d.  By   acquiescence  in   re- 

liance  on  unkept  prom- 
ises  of  money,  502. 

e.  By  new  marriage,  503. 
XXXIX.  Laches      in      attacking      di- 

rorces,  503. 
XL.  Process,     pleadings,     proce- 
dure,  an€l  proof  in  ac- 
tions       attacking       di- 

a.  Constructive    service    of 

process  in  splits  to  set 
aside  divorces,  500. 

b.  Need       of       specifically 

pleading  gt^ottnd  of  crf- 
t4tck  on  divorces,   510. 

c.  Defective    or    objection' 

able  pleadings  in  suits 
attacking  divorces,  510. 
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d.  Errors   in   reception    of 

testimony     to     support 

aitaeks      on     divorceSf 

511. 

XLI,  Effect  of  vacating  decree  of 

divorce,  S12* 
XLII.  Conclusion,  f^l2, 

I.  Previous  notes  pertinent  to  attacks 

on  divorces. 

There  have  heretofore  been  published 
in  the  Lawyers  Reports  Annotated  sun- 
dry notes  kindred  to  this  annotation 
which  profitably  the  reader  may  again 
peruse.  Attention  especially  is  here  di- 
rected to  the  following: 

I.  The  note  to  Butler  v.  Washington, 
19  L.R.A.  814,  on  the  validity  of  a  de- 
cree of  divorce  obtained  on  publication 
or  service  out  of  the  state,  where  the  de- 
fendant did  not  appear. 

n.  The  note  to  Merriman  v.  Walton, 
30  L.R.A.  786,  on  injunctions  against 
judgments  obtained  by  fraud,  accident, 
mistake,  surprise,  or  duress. 

m.  The  note  to  Tyler  v.  Aspinwall, 
54  L.R.A.  758,  on  who  may  sue  or  take 
other  proceedings  to  set  aside  judgments 
against  other  parties. 

IV.  The  notes  to  Lawrence  v.  Nelson, 
57  L.R.A.  583,  and  McElrath  v.  Mc- 
Elrath,  44  L.R.A.(N.S.)  505,  on  the  right 
to  contest  the  validity  of  a  divorce  de- 
cree after  the  death  of  one  or  both  of 
the  parties. 

V.  The  notes  to  Karren  v.  Karren,  60 
L.R.A.  294,  and  Robinson  v.  Robinson,  51 
L.R.A.(N.S.)  534,  on  the  right  of  a  party 
obtaining  or  consenting  to  a  divorce  to 
contest  its  validity. 

VI.  The  case  note  to  Nolan  v.  Dwyer, 
1L.R.A.(N.S.)  55L 

VII.  The  notes  to  Graves  v.  Graves, 
10  UR.A.(N.S.)  216;  South  Haven  &  E. 
R.  Co.  V.  Culver,  23  L.R.A.(N.S.)  564; 
Reeves  v.  Reeves,  25  L.R.A.(N.S.)  574; 
and  Robertson  v.  Preebury,  L.R.A.1916B, ' 
883  et  seq.,  on  perjury  as  ground  for  re- 
lief against  judgment. 

VIIL  The  note  to  Rumping  v.  Rump- 
ing,  12  L.R.A.(N.S.)  1197,  on  the  neces- 
sity  of  alleging  jurisdictional  residence 
in  divorce  proceeding. 

IX.  The  note  to  Flood  v.  Templeton, 
13  L.R^.(N.S.)  579,  on  relief  from  judg- 
ment suffered  in  reliance  upon  a  promise 
which  was  not  kept. 

X.  The  note  to  Clark  v.  Southern  Can 
Co.  36  L.RJV..(N.S.)  980,  on  the  character 
and  kinds  of  judgments  and  orders  with- 
in the  rule  that  judgments  and  orders 
LR.A.1917B. 


cannot  be  collaterally  attacked  for  fraud 
not  affecting  the  jurisdiction. 

XL  The  note  to  Atkinson  v.  Atkin- 
son, 47  L.R.A.(N.S.)  499,  on  delay  in 
procuring  order  for  publication  of  sum- 
mons after  making  affidavit. 

//.  The    finality    of   judgments    of   di- 
vorce. 

There  are  no  maxims  of  the  law  more 
firmly  established  or  of  more  value  in 
the  administration  of  justice  than  ^'In- 
terest reipublicoB  ut  sit  finis  litium,"  and 
<'Nemo  bis  vezari  pro  una  et  eadem 
causa,'' — the  two  which  are  designed  to 
prevent  repeated  litigation  between  the 
same  parties  in  regard  to  the  same  sub- 
ject of  controversy.  United  States  v. 
Throckmorton  (1878)  98  U.  S.  61,  25  L. 
ed.  93. 

The  same  verity  attaches  to  a  decree 
of  divorce  granted  by  a  competeiit  court 
that  guards  the  sanctity  of  judgments  of 
superior  courts  having  jurisdiction  of 
their  subjects  and  the  parties.  Whitford 
v.  Whitford  (1911)  100  Ark.  63,  139  S. 
W.  653. 

When  a  decree  of  divorce  rendered  by 
a  superior  court  of  g^eneral  jurisdiction 
which  had  jurisdiction  of  the  parties  is 
attacked,  every  reasonable  presumption 
will  be  indulged  in  favor  of  its  validity. 
Johnson  v.  Johnson  (1913)  182  Ala.  376, 
62  So.  706. 

A  divorce  granted  by  a  court  clothed 
by  statute  with  general  jurisdiction  over 
the  subject  is  presumed,  under  an  attack 
by  a  subsequent  spouse  of  the  person  di- 
vorced, to  be  valid,  notwithstanding  the 
silence  of  the  record  respecting  the  exist- 
ence of  the  jurisdictional  fact  of  resi- 
dence. Werz  V.  Werz  (1881)  11  Mo. 
App.  26. 

A  party  who,  without  fault  or  neglect, 
has  had  an  unjust  or  unauthorized  judg- 
ment i-endered  against  him  through  the 
fraud  of  his  adversary,  can  treat  it  as 
invalid  only  after  he  has,  in  some  mode 
prescribed  bv  law,  had  it  reversed  or  an- 
nulled. Davis  V.  Davis  (1873)  61  Me. 
395. 

One  cannot  have  a  judgment  against 
him  set  aside  without  showing  that  he 
was  unable,  for  some  good  reason  suffi- 
cient to  excuse  his  failure,  to  make  a 
defense  against  the  action.  Clark  v. 
Ramsey  (1915)  143  Ga.  729,  85  S.  E.  869. 

Unless  there  is  some  special  and  recog- 
nized cause  for  the  interference  of  a 
court  of  equity  with  the  judgment  of  a 
court  of  law  or  the  decree  of  a  court  of 
probate,  such  judgment  will  remain  a 
positive  bar  to  future  litigation  at  law 
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or  in  equity.  Rittenberry  v.  Wharton 
(1912)  176  Ala.  390,  58  So.  293. 

A  decree  of  divorce  between  a  hus- 
band and  wife  legally  domiciled  in  the 
state  where  it  was  granted,  rendered  in 
conformity  with  the  laws  of  such  state, 
when  there  is  a  statute  providing  for 
service  of  process  by  publication  in  such 
cases,  is  not  invalid  because  the  defend- 
ant was  not  served  personally  with 
process,  and  did  not  appear  and  submit 
to  the  jurisdiction  of  the  court  in  the 
suit.  Harrison  v.  Harrison  (1851)  19 
Ala.  499. 

In  a  suit  for  a  divorce,  an  earlier  de- 
cree of  divorce  obtained  by  the  defend- 
ant against  the  plaintiff,  and  pleaded  in 
bar,  cannot  be  attacked  and  annulled 
on  the  ground  that  it  was  procured  by 
fraud  and  duress,  when  the  court  had 
full  jurisdiction  of  both  the  subject  and 
the  parties.  De  Graw  v.  De  Qraw  (1879) 
7  Mo.  App.  121. 

An  application  of  a  husband  to  open 
an  interlocutory  decree  of  divorce  ob- 
tained by  his  wife  upon  clearly  proven 
grounds,  and  to  be  allowed  to  defend, 
without  offering  adequate  excuse  for  not 
appearing  and  defending  in  time,  is 
properly  denied  where  there  has  been  no 
collusion,  no  imposition  on  the  court, 
and  no  other  reason  appears  why  the 
court,  in  the  public  interest,  should  di- 
rect or  allow  any  further  inquiry.  Ga- 
briel V.  Gabriel  (1916)  —  N.  J.  Eq.  — , 
97  Atl.  495. 

The  petition  of  a  husband  who  was 
regularly  served  with  process  in  his 
wife's  suit  for  divorce,  and  deliberately 
suffered  a  default  therein,  presented 
after  her  death,  and  obviously  in  order 
to  obtain  a  share  of  her  estate,  merely 
alleging  the  falsity  of  her  charges  and 
of  the  testimony  in  support  of  them,  and 
offering  no  excuse  for  his  failure  to  de- 
fend, should  be  denied  and  dismissed. 
Roberts  v.  Roberts  (1896)  19  R.  I.  349. 

A  man  sued  for  divorce  by  his  wife, 
duly  cited  and  charged  with  cruelty,  who 
enters  no  appearance,  and,  knowing  the 
time  and  place  of  hearing,  absents  him- 
self from  the  taking  of  depositions,  and 
who  employs  counsel  who  confers  with 
his  wife's  counsel  while  the  suit  is  pend- 
ing, cannot,  after  a  decree  has  been 
granted  and  alimony  awarded  to  his 
wife,  upon  a  motion  unsupported  by  any 
excuse  for  his  default,  have  the  judgment 
set  aside  and  the  cause  restored  for  trial 
on  the  merits,  upon  allegations  that  the 
decree  was  procured  by  testimony  known 
to   his   wife   to   be    false,    and    which 

amounted  to  a  fraud  upon  the  court. 
L.Fv.A.1917B. 


White  V.  White  (1913)  —  R.  L  — ,  86 
Atl.  552. 

A  man  who  knew  his  wife  had  begun 
a  suit  for  divorce  from  him,  and  who 
was  personally  served  with  a  citation,, 
fully  explained  to  him^  issued  on  her 
original  petition,  and  who  knew  within 
three  weeks  afterwards,  and  in  time  to 
appeal,  that  a  decree  had  been  rendered 
against  him,  cannot  maintain  suit  to  set 
aside  a  decree  granted  upon  an  amended 
petition  of  which  he  had  no  notice,  but 
which  set  up  no  new  ground  of  action. 
Richards  v,  Minster  (1902)  29  Tex.  Civ. 
App.  85,  70  S.  W.  98. 

A  defendant  regularly  served  with 
process  in  a  divorce  suit,  and  having 
knowledge  of  its  pendency,  cannot  com- 
plain of  a  decree  rendered  against  him 
by  default,  on  the  ground  that  he  was 
not  specially  notified  to  appear  at  the 
trial  on  the  merits.  O'Brien  v.  D'Heme- 
court  (1907)  118  La.  996,  43  So.  654. 

When  a  husband  ha«  obtained  a  de- 
cree of  divorce  from  his  wife  upon  the 
ground  that  she  had,  at  the  time  of  the 
marriage,  and  concealed  it  from  him^ 
an  incurable  physical  disease  which  made 
her  incapable  of  child-bearing,  in  a  suit 
brought  while  the  couple  were  living 
apart  in  voluntary  separation,  of  which 
she  had  personal  notice  in  ample  time 
and  due  form  to  appear  and  defend,  and 
which  she  allowed  to  go  to  judgment 
against  her  by  default,  an  attack  after- 
wards made  by  her  on  the  decree  in 
so  far  only  as  it  omitted  to  make  any 
provision  for  alimony  for  her  must  fail 
upon  its  appearing  that,  while  the  action 
was  pending,  she  had  written  a  letter 
to  her  husband's  attorney,  releasing  any 
claims  for  alimony  that  ^he  might  have, 
notwithstanding  her  allegation  that  such 
letter  was  not  her  voluntary  act,  in  the 
absence  of  any  sufficient  or  credible 
proof  of  any  duress.  Rouse  v.  Rouse 
(1877)  47  Iowa,  422. 

As  to  whether  or  not  a  final  decree  of 
divorce  granted  by  a  court  of  competent 
jurisdiction  over  the  subject  matter,  be- 
tween parties  domiciled  in  the  common- 
wealth, after  the  respondent  had  ap- 
peared and  defended,  or  had  been  duly 
summoned  and  was  legally  in  default, 
was  open  to  any  revisal  by  review,  writ 
of  error,  certiorari,  or  other  proceeding 
in  the  nature  of  an  appeal,  the  Massachu- 
setts supreme  judicial  court  declined,  in 
Greene  v.  Greene  (1854)  2  Gray  (Mass.) 
361,  61  Am.  Dec.  468,  to  express  any 
opinion,  and  contented  itself  with  de- 
ciding that  such  a  decree,  on  the  prin- 
ciple of  res  judicata,  was  conclusive  in 
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a  subseqaent  litigation  between  the  par- 
ties, even  when  it  was  attacked  upon  the 
^ound  that  it  was  procured  by  means  of 
false  witnesses  suborned  to  commit  per- 
jury by  the  spouse  who  obtained  it. 

The  ease  of  Greene  v.  Greene  (Mass.) 
supra,  was  reviewed  and  limited  after- 
wards in  Edson  v.  Edson  (1867)  108 
Iffasfl.  690,  11  Am.  Rep.  393.  In  the 
later  case  it  was  said  of  the  former  that 
some  of  the  general  expressions  used  in 
it  by  the  court,  when  disconnected  from 
the  facts  there  involved,  have  been 
thought  to  •«anction  the  doctrine  that  a 
divorce  once  obtained  could  not  be  im- 
peached in  any  proceeding  or  set  aside 
by  a  party  to  the  original  suit,  however 
fraudulent  and  collusive  may  have  been 
the  other  party's  conduct  in  procuring  it. 
But,  it  was  added,  such  a  conclusion  is 
not  a  fair  and  legitimate  result  of  the 
language  and  reasoning  of  the  court  when 
considered;  as  it  ought  to  be,  solely  with 
reference  to  the  actual  case  before  the 
court  for  adjudication.  The  attempt 
there  was  upon  a  new  libel  for  divorce 
to  try  over  again  a  case  which  had  be- 
fore been  adjudicated  between  the  same 
parties  after  due  notice  and  opportunity 
for  a  full  hearing  on  the  merits.  Strict- 
ly speaking,  the  decision  is  an  authority 
only  for  the  proposition  that  a  decree  6f 
divorce  cannot  be  called  in  question  or 
invalidated  on  the  ground  of  fraud  in 
its  procurement  in  a  separate  and  inde- 
pendent libel  subsequently  brought  be- 
tween the  same  parties  when  it  appears 
that  the  first  decree  was  entered  after 
due  notice  to  the  adverse  party,  followed 
by  an  adjudication  upon  evidence  offered 
in  support  of  the  allegations  in  the  libel. 
To  this  extent  there  (ian  be  no  doubt  that 
the  decision  is  in  harmony  with  sound 
principle  and  with  adjudicated  cases. 
But,  beyond  this,  which  was  the  precise 
point  adjudicated,  the  authority  of  the 
ease  cannot  be  properly  extended. 

///•  Belatlon  of  nature  of  the  marriage 
contract  and  public  interest  in  di- 
vorces  totvard  attacica  on  decrees. 

There  are  considerations  which  pro- 
foundly influence  the  decisions  of  the 
courts  in  suits  and  proceedings  attack- 
ing decrees  of  divorce  which  have  no 
place  in  other  litigations  to  set  aside 
judgments.  These  arise  out  of  the  nature 
of  the  marriage  contract  and  the  interest 
of  the  state  in  its  stability. 

A  judgment  dissolving  a  marriage  con- 
tract differs  essentially  in  its  effects  from 
judgments  determining  property  rights, 
because  marriage  contracts  are  funda- 
mentally different  from  all  other  con- 
L.R.A.1917B. 


tracts.  Marriage,  viewed  solely  as  a 
civil  relation,  does  possess  element^  of 
contract.  Andrews  v.  Andrews  (1902) 
188  U.  S.  14,  47  L.  ed.  366,  23  Sup.  Ct. 
Rep.  237. 

It  is  often  termed  a  civil  contract  by 
textbook  authors  and  in  court  decisions, 
but  it  is  very  much  more  than  a  mere 
contract,  for,  while  other  contracts  may 
be  modified,  restricted,  enlarged,  or  en- 
tirely abrogated  by  the  consent  of  the 
contractors,  the  law  steps  in  and  holds 
those  who  make  a  marriage  contract  to 
divers  obligations  and  liabilities,  and  its 
dissolution  is  always  subject  to  legisla- 
tive control.  Maynard  v.  Hill  (1888) 
125  U.  S.  190,  31  L.  ed.  654,  8  Sup.  Ct. 
Rep.  723. 

Although  marriage  is  in  a  sense  a  con- 
tract, because  it  is  both  stipulatory  and 
consensual,  not  valid  without  the  spon- 
taneous concurrence  of  two  competent 
minds,  it  is  nevertheless  sui  generis,  and, 
unlike  ordinary  or  commercial  contracts, 
is  publici  juris  because  it  creates  funda- 
mental and  important  domestic  relations. 
Maguire  v.  Maguire  (1838)  7  Dana 
(Ky.)  181. 

As  every  well-organized  society  is 
deeply  interested  in  the  existence,  har- 
mony, and  decorum  of  all  its  social  rela- 
tions, marriage,  the  most  elementary  and 
useful  of  them  all,  is  regulated  and  con- 
trolled by  the  sovereign  power  of  the 
state,  and  cannot,  like  mere  contracts,  be 
abrogated  or  dissolved  by  the  mutual 
consent  alone  of  the  contracting  persons, 
but  only  by  the  sovereign,  when  the  pub- 
lic interest  requires  it,  and  in  further- 
ance of  justice.  Maguire  v.  Maguire 
(Ky.)  supra. 

The  causes  for  which  a  marriage  con- 
tract may  be  broken  are  limited  to  such 
as  the  government  deems  incompatible 
with  its  continuance  for  the  welfare  of 
the  parties  and  society.  True  v.  True 
(1861)  6  Minn.  458,  Gil.  315. 

The  community  and  the  state  have  a 
vital  interest  in  the  sanctity  of  the  mar- 
riage compact,  and  have  confided  its 
keeping  to  the  courts  alone.  True  v. 
True  (Mixm.)  supra. 

The  institution  of  marriage  has  been 
judicially  declared  to  be  an  important 
feature  of  civilization,  the  preservation 
of  which  is  essential  to  the  maintenance 
of  organized  society.  Grannis  v.  Super- 
ior a.  (1905)  146  OaL  246,  106  Am.  St. 
Rep.  23,  79  Pac.  891. 

In  every  civilized  country,  it  has  been 
said,  marriage  is  recognized  as  the  most 
important  relation  in  life,  and  one  in 
which  the  state  is  vitally  interested.  It 
is    a   well-recognized   public   policy   to 


414 


ANNOTATION— DIVORCE— ATTACK  ON  DECREE. 


foster  and  protect  marriage,  to  make  it  a 
public  institution,  to  encourage  spouses 
to  live  together,  to  prevent  their  separa- 
tion, and  to  discourage  illicit  unions. 
Deyoe  v.  Superior  Ct.  (1903)  140  CaL 
482,  98  Am.  St.  Rep.  73,  74  Pac.  28. 

It  has  been  aptly  said  that  the  sanc- 
tity of  the  marriage  relation  is  so  es- 
sential to  the  stability  of  our  social  and 
moral  institutions,  and  is  so  necessary 
to  the  preservation  of  the  home, — the 
essential  unit  of  government  and  mod- 
em civilization, — that  no  technical  rules 
as  to  judicial  procedure  should  be  al- 
lowed to  interfere  with  its  protection 
by  the  courts  of  the  country,  but  it 
should  be  the  aim  and  desire  of  every 
court  to  give  the  law  that  liberal  inter- 
pretation that  will  tend  to  build  a 
fortress  about  the  marriage  institution. 
Dickinson  v.  Dickinson  (1911)  —  Tex. 
Civ.  App.  — ,  138  S.  W.  205. 

The  public  has  an  interest  in  the  re- 
sult of  every  suit  for  divorce.  McBlain 
V.  McBlain  (1888)  77  CaL  507,  20  Pac. 
61;  Cottrell  v.  Cottrell  (1890)  83  CaL 
457,  23  Pac.  531. 

A  bill  for  a  divorce  partakes  of  the 
nature  of  a  suit  in  chancery,  and,  to  a 
great  extent,  is  governed  by  chancery 
rules.  Bowman  v.  Bowman  (1872)  64 
m.  75. 

The  courts  aim  to  afford  the  fullest 
possible  hearing  of  divorce  suits.  Mc- 
Blain V.  McBlain  and  Cottrell  v.  Cottrell 
(CaL)  supra. 

Although  a  suit  to  dissolve  a  marriage 
is  nominally  between  two  individuals, 
the  state,  because  of  its  interest  in  main- 
taining the  marital  relation  unless  good 
cause  for  its  dissolution  exists,  is  an 
interested  party.  Deyoe  v.  Superior  Ct. 
(CaL)  supra. 

A  divorce  suit  is  a  litigation  of  public 
interest  in  which  the  litigants  can  waive 
nothing  essential  to  the  validity  of  the 
proceedings,  and  must  observe  all  statu- 
tory requirements.  Whitford  v.  Whit- 
ford  (1911)  100  Ark.  63,  139  S.  W.  653. 

The  public,  having  an  interest  in  mar- 
riages and  divorces,  will  not  sustain  con- 
tracts designed  to  uphold  illegal  or 
fraudulent  divorces.  Comstock  v.  Adams 
(1880)  23  Kan.  513,  33  Am.  Rep.  191. 

In  divorce  suits,  which  often  are  un- 
contested, and  where  collusion  may  exist, 
the  public  has  a  peculiar  interest,  which 
is  in  the  care  of  the  courts,  which  will 
be  astute  to  enforce  the  principles  and 
policies  of  the  law,  lest,  by  the  suppres- 
sion or  perversion  of  important  facts, 
they  may  be  used  to  allow  decrees  to 
which  neither  litigant  is  justly  or  legallv 

entitled.  Fisher  v.  Fisher "  (1902)  95 
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Md.  319,  93  Am.  St.  Rep.  334,  52  AtL 
898;  Foxwell  v.  Foxwell  (1914)  122  Md. 
263,  89  Atl.  494. 

A  judgment  of  divorce  is  peculiar  in 
that  it  establishes  the  personal  status 
of  the  parties  to  it  in  a  particular  which 
is  of  the  highest  importance  to  them  and 
to  the  community.  Tyler  v.  Aspinwall 
(1901)  73  Conn.  493,  54  L.R.A.  758,  47 
Atl.  755. 

IV.  Vulnei*ahility  of  judgments  ami  de- 

crees of  divorce. 

Notwithstanding  the  genoral  finality 
of  judgments,  any  judgment  may  be  set 
aside  if  good  grounds  exist,  in  an  appro- 
priate proceeding  seasonably  instituted 
for  the  purpose.  United  States  v. 
Throckmorton  (1878)  98  U.  S.  61,  25  L. 
ed.  93;  Vance  v.  Burbank  (1880)  101 
U.  S.  514,  25  L.  ed.  929 ;  Horton  v.  St^- 
myer  (1910)  99  C.  C.  A.  332,  175  Fed. 
756,  20  Ann.  Cas.  1134;  Noble  v.  Moses 
Bros.  (1883)  74  Ala.  604;  McDonald  v. 
Pearson  (1896)  114  Ala.  630,  21  So.  534; 
Evans  v.  Wilhite  (1912)  176  Ala.  287,  58 
So.  262;  McAdams  v.  Windham  (1915) 
191  Ala.  287,  68  So.  51 ;  Wells,  F.  &  Co. 
.V.  W.  B.  Baker  Lumber  Co.  (1913)  107 
Ark.  415,  155  S.  W.  122;  Malone  v.  Big 
Flat  Gravel  Min.  Co.  (1892)  93  Cal.  384, 
28  Pac.  1063;  Clark  v.  Oyharzabal  (1900) 
129  Cal.  328,  61  Pac.  1119;  Flood  v. 
Templeton  (1907)  152  CaL  148, 13  L.R.A. 
(N.S.)  579,  92  Pac.  78;  Davis  v.  Hibernia 
Sav.  &  L.  Soc.  (1913)  21  CaL  App.  444, 
132  Pac.  462;  Pearce  v.  Olney  (1850)  20 
Conn.  544;  Moore  v.  Moore  (1913)  139 
Oa.  597,  77  S.  E.  820 ;  Wierich  v.  De  Zoya 
(1845)   7  HL    385;    French    v.    Thomas 

(1911)  252  ni.  65,  96  N.  E.  564;  Stod- 
gell  V.  Garnett  (1910)  159  HL  App.  301; 
Woodruff  Place  v.  Gorman  .(1912)  179 
Ind.  1,  100  N.  E.  71 ;  Gorman  v.  Johnson 
(1910)  46  Ind.  App.  672,  91  N.  E.  971; 
Griffith  V.  Merchant's  Life  Asso.  (1910) 
148  Iowa,  727,  127  N.  W.  1079;  Frisbie 

V.  Chase  (1913)  161  Iowa,  133,  140  N. 
W.  842;  Lawrence  v.  Lawrence  (1911) 
145  Ky.  61,  140  S.  W.  36;  Southern 
Nat.  L.  Ins.  Co.  v.  Ford  (1913)  151 
Ky.  476,  152  S.  W.  243;  Harding  v. 
Alden  (1832)  9  Me.  140,  23  Am.  Dec. 
549;  Kent  v.  Richards  (1850)  3  Md.  Ch. 
396;  Barr  v.  Packard    Motor    Car    Co. 

(1912)  172  Mich.  299,  137  N.  W.  697; 
Geisberg  v.  O'Laughlin  (1903)  88  Minn. 
431,  93  N.  W.  310;  Hinkle  v.  Lovelace 
(1907)  204  Mo.  208, 11  L.R.A.(N.S.)  730, 
120  Am.  St.  Rep.  698,  102  S,  W.  1015, 
11  Ann.  Cas.  794;  Einstein  v.  Strother 
(1916)  —  Mo.  App.  — ,  182  S.  W.  122; 
Loeb  v.  Schmith  (1868)  1  Mont.  87; 
Tebbetts  v.  Tilton  (1855)  31  N.  H.  287; 
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Binsse  v.  Barker  (1832)  13  N.  J.  L.  263, 
23  Am.  Dec.  720;  Boyd  v.  Williams 
(1903)  70  N.  J.  L.  185,  56  Atl.  135;  Cor- 
ning  V.  Tripp  (1844)  1  How.  Pr.  (N.  Y.) 
14;  Williams  v.  Richmond  &  D.  R.  Co. 
(1892)  110  N.  C.  466,  15  S.  E.  97;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Reese  (1910) 
26  Okla.  613,  110  Pac.  1071 ;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Eastham  (1910)  26 
Okla.  605,  30  L.R.A.(N.S.)  740,  110  Pac. 
887;  Brown  v.  Trent  (1912)  36  Okla. 
239,  128  Pac.  895;  Johnson  v.  Filtsch 
(1913)  37  OUa.  510,  138  Pac.  166;  Bows- 
man  V.  Anderson  (1912)  62  Or.  431,  123 
Pac.  1092,  125  Pac.  270. 

The  jurisdiction  of  a  court  of  equity 
will  always  he  exercised  to  nullify  a 
judgment  upon  grounds  rendering  it 
against  conscience  to  enforce  it.  Pearce 
V.  Olney  (1850)  20  Conn.  544. 

A  court  of  equity  will  grant  relief 
against  a  judgment  contrary  to  con- 
science, obtained  in  any  way  by  w-hich 
injustice  has  been  done.  Moore  v. 
Gamble  (1862)  9  N.  J.  Eq.  246. 

A  decree  of  divorce  constitutes  no  ex- 
ception. Daniels  v.  Benedict  (1892)  60 
Fed.  347;  Golden  v.  Golden  (1893)  102 
Ala.  353,  14  So.  638;  Johnson  v.  John- 
son (1913)  182  Ala.  376,  62  So.  706; 
Womack  v.  Womack  (1904)  73  Ark. 
281,  83  S.  W.  937,  1136;  Stewart  v. 
Stewart  (1911)  101  Ark.  86,  141  S. 
W.  193;  Elliott  v.  Wohlfrom  (1880) 
55  CaL  384;  Cohn  v.  Cohn  (1890) 
85  OaL  108,  24  Pac.  659;  Morton 
V.  Morton  (1891)  16  Oolo.  368,  27  Pac. 
718;  Medina  v.  Medina  (1896)  22  Oolo. 
146,  43  Pac.  1001;  Rawlins  v.  Rawlins 
(1881)  18  Fla.  346;  Shrader  v.  Shrader 
(18d6)  36  Fla.  602,  18  So.  672;  Parra- 
more  v.  Parramore  (1911)  61  Fla.  701, 
65  So.  796;  Brown  v.  Brown  (1871)  69 
m.  315;  Bradford  v.  Abend  (1878)  89 
m.  78,  31  Am.  Rep.  67;  Caswell  v.  Cas- 
well  (1887)  120  IlL  377,  11  N.  E.  342; 
Dunham  v.  Dunham  (1896)  162  HI.  589, 
36  L.R.A.  70,  44  N.  E.  841;  Scanlan  v. 
Scanlan  (1891)  41  HL  App.  449;  Wal- 
rad  V.  Wabrad  (1894)  66  DL  App.  668; 
Maker  v.  Title  Guarantee  &  T.  Co. 
(1901)  96  DL  App.  366;  Nihell  y.  Nihell 
(1911)  161  SL  App.  689;  Earle  v.  Earle 
(1883)  91  Ind.  27;  Nicholson  v.  Nichol- 
son  (1888)  113  Ind.  131,  16  N.  E.  223; 
Brown  v.  Grove  (1888)  116  Ind.  84,  9 
Am.  St.  Rep.  823,  18  N.  E.  387;  Day  v. 
Nottingham  (1903)  160  Ind.  408,  66  N. 
E.  998;  Smith  v.  Smith  (1854)  4  G. 
Greene  (Iowa)  266;  Pinkney  v.  Pinkney 
(1864)  4  G.  Greene  (Iowa)  324;  Whet- 
tone  V.  Whetstone  (1871)  31  Iowa,  276; 
Whitcomb  v.  Whitcomb  (1877)  46  Iowa, 

437;  ToUefson  v.  Tollefson  (1908)  137 
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Iowa,  151,  114  N.  W.  631 ;  Kwentsky  v. 
Sirovy  (1909)  142  Iowa,  385,  121  N.  W. 
27;  Comstock  v.  Adams  (1880)  23  Kan. 
513,  33  Am.  Rep.  191 ;  Patterson  v.  Pat- 
terson (1896)  57  Kan.  275,^46  Pac.  304; 
Re  Smith  (1906)  74  Kan.  452,  87  Pac. 
189;  Newcomb  v.  Newcomb  (1877)  13 
Bush.  (Ky.)  544,  26  Am.  Rep.  222;  Bry- 
ant V.  Austin  (1884)  36  La.  Ann.  808; 
O'Rourke  v.  Lawrence  (1913)  132  La. 
710,  61  So.  764;  Holmes  v.  Hobnes  (1874) 
63  Me.  420;  Spinney  v.  Spinney  (1895) 
87  Me.  484,  32  Atl.  1019;  Leathers  v. 
Stewart  (1911)  108  Me.  96,  79  Atl.  16, 
Ann.  Cas.  1913B,  366;  Gechter  v.  Gech- 
ter  (1879)  51  Md.  187;  Galloway  v. 
Galloway  (1915)  125  Md.  511,  94  Atl.  97; 
Carley  v.  Carley  (1866)  7  Gray  (Mass.) 
645;  Edson  v.  Edson  (1867.)  108  Mass. 
690, 11  Am.  Rep.  393;  Sampson  v.  Samp- 
son (1916)  223  Mass.  451,  112  N.  E.  84;. 
Young  V.  Young  (1871)  17  Minn.  181, 
Gil.  153;  Olmstead  v.  Olmstead  (1889) 
41  Minn.  297,  43  N.  W.  67;  Colby  v. 
Colby  (1894)  69  Minn.  432,  50  Am.  St. 
Rep.  420,  61  N.  W.  460;  Plummer  v. 
Plummer  (1859)  37  Miss.  185;  Mansiield 
V.  Mansfield  (1858)  26  Mo.  163;  Lieber 
V.  Lieber  (1911)  239  Mo.  1,  143  S.  W. 
458;  Dorrance  v.  Dorrance  (1912)  242 
Mo.  625,  148  S.  W.  94,  second  appeal 
(1914)  257  Mo.  317,  166  S.  W.  783; 
De  Graw  v.  De  Graw  (1879)  7  Mo.  App. 
121;  McDonald  v.  McDonald  (1913)  175 
Mo.  App.  513,  161  S.  W.  850;  Simpkins 
V.  Simpkins  (1894)  14  Mont.  386,  43 
Am.  St.  Rep.  641,  36  Pac.  769;  State 
ex  rel.  Happel  v.  District  Ct.  (1909)  38 
Mont.  166,  36  L.R.A.(N.S.)  1098, 12  Am. 
St.  Rep.  636,  99  Pac.  291 ;  Atkins  v.  At- 
kins  (1879)  9  Neb.  191,  2  N.  W.  466; 
W^isdom  V.  Wisdom  (1888)  24  Neb.  551, 
8  Am.  St.  Rep.  215,  39  N.  W.  594; 
Hard  v.  Hard  (1897)  51  Neb.  412, 
70  N.  W.  1122;  Miller  v.  Miller  (1914) 
37  Nev.  267,  142  Pac.  218;  Adams  v. 
Adams  (1871)  61  N.  H.  388,  12  Am. 
Rep.  134;  Doughty  v.  Doughty  (1876) 
27  N.  J.  Eq.  316;  Britton  v.  Britton 
(1889)  45  N.  J.  Eq.  88,  16  Atl.  266; 
Voorhees  v.  Voorhees  (1890)  46  N.  J. 
Eq.  411,  19  Am.  St.  Rep.  404,  19  Atl. 
172,  affirmed  in  (1890)  47  N.  J.  Eq.  316, 
14  L.R.A.  366,  20  Atl.  676;  Jones  v. 
Jones  (1913)  82  N.  J.  Eq.  658,  89  Atl. 
29,  on  second  appeal  (1914)  83  N.  J. 
Eq.  571,  91  Atl.  819;  Dyott  v.  Hender- 
son  (1916)  85  N.  J.  Eq.  338,  97  Atl.  35; 
Bulkley  v.  Bulkley  (1858)  6  Abb.  Pr. 
(N.  Y.)  307;  Wortman  v.  Wortman 
(1863)  17  Abb.  Pr.  (N.  T.)  66;  Den- 
ton V.  Denton  (1871)  41  How.  Pr. 
(N.  T.)  221;  Helmes  v.  Hebnes  (1898) 
24   Misc.    125,    52   N.    Y.    Supp.    734; 
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Lake  v.  Lake  (1908)  124  App.  Div.  89, 
108  N.  Y.  Supp.  964;  Fox  v.  Fox  (1911) 
143  App.  Div.  483,  127  N.  Y.  Supp.  989; 
Gary  v.  Gary  (1911)  144  App.  Div.  846, 
129  N.  Y.  Supp.  444;  Nichells  v.  Nichells 
(1895)  5  N.  D.  125,  33  L.R.A.  515,  57 
Am.  St.  Rep.  540,  64  N.  W.  73;  Dallas 
V.  Luster  (1914)  27  N.  D.  450, 147  N.  W. 
95;  Fritz  v.  Fritz  (1899)  9  Ohio  S.  & 
C.  P.   Dee.  275;   Mulligan  v.   Mulligan 

(1908)  11  Ohio  G.  G.  N.  S.  585,  31  Ohio 
G.  G.  106;  Rodgers  v.  Nichols  (1905)  15 
Okla.  579,  83  Pac.  923;   Holt  v.  Holt 

(1909)  23  Okla.  639,  102  Pac.  187;  Clay 
V.  Robertson  (1912)  30  Okla.  758,  120 
Pac.  1104;  Butler  v.  Butler  (1912)  34 
Okla.  392,  125  Pac.  1127;  Grow  v.  Grow 
(1914)  40  Okla.  455,  139  Pac.  122;  Rich- 
ardson V.  Howard  (1915)  —  Okla.  — , 
151  Pac.  887;  Smith  v.  Smith  (1871)  3 
Or.  363;  Hague  v.  Hague  (1916)  79  Or. 
646,  156  Pac.  277;  Allen  v.  Maclellan 
(1849)  12  Pa.  328,  51  Am.  Dec.  608; 
Boyd's  Appeal  (1861)  38  Pa.  241;  Fi- 
delity Ins.  Co.'s  Appeal  (1880)  93  Pa. 
242;  Wanamaker  v.  Wanamaker  (1873) 
10  Phila.  (Pa.)  466;  Nickerson  v.  Nicker- 
son  (1883)  13  W. -N.  G.  (Pa.)  210;  Wilt 
v.  Wilt  (1899)  2  Dauphin  Go.  Rep.  (Pa.) 
100;  State  v.  Watson  (1898)  20  R.  I. 
354,  78  Am.  St.  Rep.  871,  39  Atl.  193,  11 
Am.  Grim.  Rep.  24,  affirmed  in  (1900) 
179  U.  S.  679,  45  L.  ed.  383,  21  Sup.  Gt. 
Rep.  915;  Elmgren  v.  Elmgren  (1903)  25 
R.  I.  177,  55  Atl.  322 ;  McMurray  v.  Mc- 
Murray  (1887)  67  Tex.  665,  4  S.  W. 
357;  McGonkey  v.  McGonkey  (1916)  — 
Tex.  Giv.  App.  — ,  187  S.  W.  1100;  At- 
kinson  v.  Atkinson  (1913)  43  Utah,  53, 
47  L.R.A.(N.S.)  499,  134  Pac.  595; 
Pringle  v.  Pringle  (1909)  55  Wash.  93, 
104  Pac.  135;  Ghaney  v.  Chancy  (1909) 
66  Wash.  145,  105  Pac.  229;  Cooper  v. 
Cooper  (1916)  —  Wash.  — ,  158  Pac. 
1007;  Weatherbee  v.  Weatherbee  (1866) 
20  Wis.  499;  Johnson  v.  Coleman  (1868) 
23  Wis.  452,  99  Am.  Dec.  193;  Crouch 
V.  Crouch  (1872)  30  Wis.  667;  Everett 
V.  Everett  (1884)  60  Wis.  200,  18  N.  W. 
637;  Metzler  v.  Metzler  (1907)  132  Wis. 
601,  113  N.  W.  49. 

If  there  is  no  legislation,  or  what  is 
construed  as  such,  to  interfere,  in  re- 
spect of  their  impeachability  for  fraud 
in  their  procurement,  decrees  of  divorce 
are  treated  by  the  courts,  just  like  other 
judgments.  Golden  v.  Golden  (1893)  102 
Ala.  353,  14  So.  638 ;  Stewart  v.  Stewart 
(1911)  101  Ark.  86,  141  S.  W.  193;  Elli- 
ott V.  Wohlfrom  (1880)  55  Cal.  384; 
Morton  v.  Morton  (1891)  16  Colo.  368, 
27  Pac.  718;  Rawlins  v.  Rawlins  (1881) 
18  Fla.   345;   Parramore  v.   Parramore 

(1911)  •  61  Fla.  701,  56  So.  795;  Caswell 
L.R.A.1917B. 


V.  CasweU  (1887)  120  HI.  377,  11  N.  E. 
342,  affirming  (1886)  24  111.  App.  548; 
Dunham  v.  Dunham  (1896)  162  lU.  689, 
35  L.R.A.  70,  44  N.  E.  841,  affirming 
(1895)  57  lU.  App.  476;  Scanlan  v.  Scan- 
Ian  (1891)  41  IlL  App.  449;  Wood  v. 
Wood  (1907)  136  Iowa,  128,  12  L.R.A. 
(N.S.)  891,  125  Am.  St.  Rep.  223,  113 
N.  W.  492;  Tollefson  v.  Tollefson  (1908) 
137  Iowa,  151,  114  N.  W.  631;  Wisdom 
v.  Wisdom  (1888)  24  Neb.  551,  8  Am. 
St.  Rep.  215,  39  N.  W.  594;  Smithson  v. 
Smithson  (1893)  37  Neb.  535,  40  Am. 
St.  Rep.  604,  56  N.  W.  300;  Rodgers  v. 
Nichols  (1905)  15  Okla.  579,  83  Pac.  923; 
Allen  V.  Maclellan  (1849)  12  Pa.  328, 
61  Am.  Dec.  608;  Wilt  v.  Wilt  (1899) 
2  Dauphin  Go.  Rep.  (Pa.)  100;  McMur. 
ray  v.  McMurray  (1887)  67  Tex.  665,  4 
S.  W.  357;  Ghaney  v.  Ghaney  (1909)  56 
Wash.  145,  106  Pac.  229. 

Decrees  of  divorce  are  generally  treat- 
ed like  judgments  in  ordinary  civil  ac- 
tions in  suits  to  set  them  aside,  excei)t 
for  a  justifiable  reluctance  to  annul  them, 
manifested  by  the  courts,  after  second 
marriages  on  the  faith  of  them  have 
been  contracted.  Bomsta  v.  Johnson 
(1888)  38  Minn.  230,  36  N.  W.  341. 

There  is  no  distinction  between  judg- 
ments of  divorce  and  other  judgments  in 
respect  of  their  impeachability  for  fraud 
in  their  procurement.  Re  Smith  (1906) 
74  Kan.  452,  87  Pac.  189. 

So  far  as  the  general  power  of  courts 
to  set  aside,  vacate,  modify,  or  amend 
their  judgments  in  concerned,  decrees  of 
divorce  stand  upon  the  same  footing  as 
other  judgments.  Adams  v.  Adams 
(1871)  61  N.  H.  388, 12  Am.  Rep.  134. 

The  inherent  power  of  all  courts  to 
vacate  or  modify  their  judgments  in 
direct  proceedings  for  the  purpose,  for 
good  causes,  extends  now  in  Indiana  to 
decrees  of  divorce,  save  only  in  so  far 
as  it  is  restricted  specifically  by  statute. 
Nicholson  v.  Nicholson  (1888)  113  Ind. 
131, 15  N.  E.  223. 

In  general,  divorce  decrees  are  open 
to  attack  in  the  same  manner  and  upon 
the  same  grounds  as  other  judgments. 
Barber  v.  Barber  (1916)  —  Me.  — ,  98 
Atl.  822. 

Attacks  on  decrees  of  divorce  rest  on 
the  same  bases  as  those  upon  judgments 
in  other  eases.  Cooper  v.  Cooper  (1916) 
—  Wash.  — ,  158  Pac.  1007. 

In  respect  of  remedies  to  set  it  aside, 
a  decree  of  divorce  does  not  differ  from 
any  other  judgment  determining  the 
property  or  personal  rights  of  the  person 
against  whom  it  has  been  rendered. 
State    ex   rel.   Happel   v.    District    Ct. 
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(1909)  38  Mont.  166,  35  L.R.A.(N.S.) 
1098, 129  Adl  St.  Rep.  636,  99  Pac.  291. 

Judgments  of  divorce  are  open  to  at- 
tack in  the  same  manner,  npon  the  same 
grounds,  and  within  the  same  periods  of 
time,  as  other  judgments.  Nichells  v. 
Nichells  (1895)  5  N.  D.  125,  33  L.R.A. 
515,  57  Am.  St.  Rep.  540,  64  N.  W.  73. 

A  decree  in  a  divorce  suit  is  within 
the  operation  of  the  rule  that  whenever 
a  judgment  has  been  obtained  by  the 
fraud  of  the  person  in  whose  favor  it 
was  rendered,  without  implicating  the 
adverse  party,  there  is  a  good  and  suffi* 
cient  cause  for  vacating  that  judgment. 
State  V.  Watson  (1898)  20  R.  L  354,  78 
Am.  St.  Rep.  871,  39  Atl.  193,  11  Am. 
Crim.  Rep.  24,  affirmed  in  (1900)  179 
U.  S.  679,  45  L.  ed.  383,  21  Sup.  Ct.  Rep. 
915. 

There  is,  upon  principle,  according  to 
the  supreme  court  of  Maine,  no  solid 
ground  for  any  distinction  in  respect  of 
impeaching  judgments  for  fraud  between 
decrees  in  divorce  suits  and  other  judg- 
ments; or,  if  there  be  any  distinction,  it 
is  to  be  found  in  the  much  greater  dan- 
ger of  fraud  and  imposition  in  divorce 
cases  as  compared  with  others,  and  the 
added  necessity  and  importance  of  pre- 
serving the  power  to  correct  or  vacate 
decrees  fraudulently  obtained.  Adams 
V.  Adams  (1871)  61  N.  H.  388,  12  Am. 
Rep.  134. 

In  the  esteem  of  the  court  of  appeals 
of  Kentucky  neither  reason  nor  policy 
demands  that  judgments  of  divorce 
should  be  outside  the  general  law  apply- 
ing to  grants  of  new  trials,  and  in  that 
commonwealth  there  is  a  special  reason 
why  courts  having  jurisdiction  in  such 
cases  should  have  every  possible  means 
of  preventing  frauds  and  correcting  an 
error  or  injustice  in  a  judgment  of  di- 
vorce because  no  appeal  lies  from  it;  and 
unless  the  court  that  committed  the 
wrong  can  right  it,  the  injured  party  has 
no  redress.  Meyar  v.  Meyar  (1860)  3 
Met.,  (Ky.)  298. 


F.  Judicial  power  to  set  aside  divorces. 

The  power  to  set  aside  judgments  in 
original  suits  and  proceedings  is  ordi- 
narily exercised  subject  to  restrictions 
imposed  by  general  rules  of  law  and 
equity  or  statutes,  by  courts  of  equity, 
or  those  clothed  with  equitable  jurisdic- 
tion. Horton  v.  Stegmyer  (1910)  99 
C.  C.  A.  332,  175  Fed.  756,  20  Ann.  Gas. 
1134;  Renfro  v.  Merryman  (1881)  71 
AlA.  195;  McDonald  v.  Pearson  (1896) 
114  Ala.  630,  21  So.  534;  Evans  v.  Wil- 
hite  (1910)  167  Ala.  587,  52  So.  845; 
McAdams  v.  Windham  (1915)  191  Ala.  79  N.  W.  50. 
L.R.A1917B.  27 


287,  68  So.  51;  Womack  ▼.  Womack 
(1904)  73  Ark.  281,  83  S.  W.  937,  1136; 
Flood  V.  Templeton  (1907)  152  CaL  148, 
13  L.R.A.(N.S.)  579,  92  Pac.  78;  Davis 
V.  Hibemia  Sav.  &  L.  Soc.  (1913)  21 
OaL  App.  444,  132  Pac.  462;  Medina  v. 
Medina  (1896)  22  Colo.  146,  43  Pac. 
1001;  Pearce  v.  Obiey  (1850)  20  Oonn. 
544;  Shrader  v.  Shrader  (1895)  36  Fla. 
502, 18  So.  672;  Parramore  v.  Parramore 
(1911)  61  rU.  701,  55  So.  795;  Wierich 
V.  De  Zoya  (1845)  7  IlL  385;  Bradford 
V.  Abend  (1878)  89  HL  78,  31  Am.  Rep. 
67;  CasweU  v.  CasweU  (1887)  120  IlL 
377,  11  N.  E.  342;  French  v.  Thomas 
(1911)  252  m.  65,  96  N.  E.  564;  Scan- 
Ian  v.  Scanlan  (1891)  41  HL  App.  449; 
Maher  v.  Title  Guarantee  &  T.  Co.  (1901) 
95  HL  App.  365;  Stodgell  v.  Garnett 
(1910)  159  HL  App.  301;  Brown  v.  Grove 
(1888)  116  iBd.  84,  9  Am.  St.  Rep.  823, 
18  N.  E.  387;  Gorman  v.  Johnson  (1910) 
46  Ind.  App.  672,  91  N.  E.  971 ;  Lawrence 
V.  Nelson  (1901)  113  Iowa,  277,  57 
L.R.A.  583,  85  N.  W.  84;  ToUefson  v. 
ToUefson  (1908)  137  Iowa,  151,  114  N. 
W.  631;  Comstock  v.  Adams  (1880)  23 
Kan.  513,  31  Am.  Rep.  191;  Newoomb  v. 
Newcomb  (1877)  13  Bush  (Ky.)  544,  26 
Am.  Rep.  222;  Kent  y.  Rioards  (1850) 
3  Md.  Ch.  396;  Barr  v.  Packard  Motor 
Car  Co.  (1912)  172  Mich.  299, 137  N.  W. 
697;  Mansfield  v.  Mansfield  (1858)  26 
Mo.  163;  Dorrance  v.  Dorrance  (1912) 
242  Mo.  625,  148  S.  W.  94;  Einstein  v. 
Strother  (1916)  —  Mo.  App.  — ,  182  S. 
W.  122;  State  ex  rel.  Happel  v.  District 
Ct,  (1908)  38  Mont.  166,  35  L.R.A.(N.S.) 
1098, 129  Am.  St.  Rep.  636,  99  Pac.  291 ; 
Dyott  V.  Henderson  (1916)  85  N.  J.  Eq. 
338,  97  Atl.  35;  Voorhees  v.  Voorhees 
(1890)  46  N.  J.  Eq.  411, 19  Am.  St.  Rep. 
404,  19  Atl.  172,  affirmed  in  (1890)  47 
N.  J.  Eq.  315, 14  L.R.A.  366,  20  Atl.  676; 
Brown  v.  Brown  (1874)  58  N.  Y.  609; 
Dallas  V.  Luster  (1914)  27  H.  D.  450, 
147  N.  W.  95;  Rodgers  v.  Nichols  (1905) 
15  Okla.  579,  83  Pac.  923;  Clay  v.  Rob- 
ertson (1912)  30  Okla.  758, 120  Pac.  1102; 
Brown  v.  Trent  (1912)  36  Okla.  239,  128 
Pac.  895;  Johnson  v.  Filtsch  (1913)  37 
Okla.  510,  138  Pac.  165;  Richardson  v. 
Howard  (1915)  —  Okla.  — ,  151  Pac. 
887;  Bowsman  v.  Anderson  (1912)  62 
Or.  431,  123  Pac.  1092,  125  Pac.  270; 
Wilt  V.  Wilt  (1899)  2  Dauphin,  Co.  Rep. 
(Pa.)  100;  Wolf  v.  Sahm  (1909)  55  Tex. 
Civ.  App.  564, 120  S.  W.  1114, 121  S.  W. 
561;  Atkinson  v.  Atkinson  (1913)  43 
Utah,  53,  47  L.R.A.(N.S.)  499,  134  Pac. 
595;  Johnson  v.  Coleman  (1868)  23  Wis. 
462,  99  Am.  Dec.  193 ;  Moyer  v.  Koontz 
(1899)  103  Wis.  22,  74  Am.  St.  Rep.  837, 
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A  petition  to  set  aside  a  judgment  is 
addressed  to  the  equity  powers  of  the 
court.  Patrucio  v.  Selkirk  (1913)  — 
Tex.  Civ.  App.  — ,  160  S.  W.  635. 

The  district  courts  of  Texas  are  held 
to  have  the  power  of  courts  of  equity  to 
relieve  from  judgments  obtained  by 
fraud,  accident,  or  mistake.  McMurray 
v.  McMurray  (1887)  67  Tex.  666,  4  S.  W. 
367. 

One  district  court  in  Nebraska  has  been 
held  to  have  no  jurisdiction  to  set  aside 
a  decree  of  divorce  granted  by  another 
district  court  of  equal  rank,  on  the 
ground  that  the  assailed  decree  was  ob- 
tained by  means  of  perjury  and  fraud. 
Smithson  v.  Smithson  (1893)  37  Neb. 
636,  40  Am.  St.  Rep.  504,  66  N.  W.  300. 

A  court  of  equity  will  afford  relief 
against  a  judgment  at  law  on  gi*ounds 
which  were  not  available  at  law  to  the 
defeated  litigant.  Kent  v.  Ricards 
(1850)  3  Md.  Ch.  396. 

Or  when  the  justice  of  the  judgment 
is  impeached  by  facts.    Ibid. 

Since  courts  of  law  in  New  York  have 
been  authorized  to  refer  disputed  facts 
to  a  referee  for  report  on  motions  for 
relief,  it  is  not  necessary  for  one  who 
seeks  to  set  aside  a  judgment  got  by 
fraud  to  resort  in  ordinary  cases  to  a 
court  of  equity,  because  the  law  courts 
are  as  capable  of  passing  on  controvert- 
ed facts  as  is  a  judge  sitting  in  chancery. 
Denton  v.  Denton  (1871)  41  How.  Pr. 
(N.  Y.)  221. 

The  power  of  setting  judgments  aside 
in  proceedings  instituted  for  the  purpose 
is  also  exercised  under  like  restrictions 
by  the  courts  in  which  the  judgments 
were  obtained. 

The  supreme  court  of  Maine  has  said 
that  it  could  see  no  good  reason  why  a 
court  might  not  vacate  a  decree  of  di- 
vorce during  the  same  term,  of  its  own 
motion.  The  power  to  vacate  such  a  de- 
cree should  be  exercised  if  justice  re- 
quires, whether  there  is  a  motion  or  not ; 
and,  it  added,  we  do  not  doubt  that  the 
court  has  such  power.  Barber  v.  Barber 
(1916)  —  Me.  — ,  98  Atl.  822. 

It  has  several  times  been  declared 
that,  as  a  general  thing,  every  superior 
court  possesses  inherent  power  to  set 
aside  or  modify  its  own  judgments,  de- 
crees of  divorce  included,  for  good  and 
sufficient  causes,  in  furtherance  of  jus- 
tice. Adams  v.  Adams  (1872)  61  N.  H. 
388,  12  Am.  Rep.  134;  Wood  v.  Weslev 
(1912)  76  Misc.  621,  136  N.  Y.  Supp. 
876,  affirmed  in  (1912)  161  App.  Div. 
897,  135  N.  Y.  Supp.  1150;  Mendola  v. 

Illinois    Surety   Co.    (1912)    141   N.   Y. 
L.R.A.1917B. 


Supp.  114,  affirmed  in  (1913)  166  App. 
Div.  895,  141  N.  Y.  Supp.  1131. 

Despite  the  doctrines  of  Parish  v.  Par- 
ish (1869)  9  Ohio  St.  634,  76  Am.  Dec. 
482,  it  has  been  asserted  in  Ohio,  in  an 
attack  upon  a  divorce,  that  the  courts  of 
the  state  have  inherent  power  to  protect 
themselves  and  the  public  from  fraud 
and  perjury.  Mulligan  v.  Mulligan 
(1908)  11  Ohio  C.  C.  N.  S.  686,  31  Ohio 

The  inherent  power  of  all  courts  to 
vacate  or  modify  their  judgments  for 
good  cause,  in  a  direct  proceeding,  was 
said,  in  Nicholson  v.  Nicholson  (1887) 
113  Ind.  131, 15  N.  E.  223,  to  be  too  firm- 
ly settled,  both  on  principle  and  by  au- 
thority, to  justify  further  discussion. 

They  have  this  power  as  a  part  of 
their  necessary  machinery  for  the  due 
administration  of  justice.  State  v.  Wat- 
son (1898)  20  R.  I.  354,  78  Am.  St.  Rep. 
871,  39  Atl.  193,  11  Am.  Crim.  Rep.  24, 
affirmed  in  (1900)  179  U.  S.  679,  45  L. 
ed.  383,  21  Sup.  Ct.  Rep.  916. 

A  decree  of  divorce  obtained  by  fraud 
may  be  set  aside  by  the  court  which 
granted  it  upon  a  summary  application, 
seasonably  made.  Olmstead  v.  Olmstead 
(1889)  41  Minn.  297,  43  N.  W.  67.  * 

A  court  which  granted  a  decree  of 
divorce  has  inherent  power  to  vacate  it 
upon  a  motion  made  in  apt  time,  ground- 
ed upon  a  fraud  or  imposition  upon  it 
by  the  plaintiff.  Scribner  v.  Scribner 
(1904)  93  Minn.  196,  101  N.  W.  163. 

A  court  of  general  jurisdiction  pos- 
sesses not  less  in  divorce  than  in  other 
cases,  ex  necessitate  and  independent  of 
statute,  power  to  rid  itself  of  the  effects 
of  a  deceit  practised  upon  it,  and  to  ex- 
punge from  its  records  what  has  been 
spread  upon  them  only  through  decep- 
tion and  fraud.  Yorke  v.  Yorke  (1893) 
3  N.  D.  343,  65  N.  W.  1096. 

Every  court  of  record,  unless  re- 
strained by  positive  enactment,  has  the 
power  to  vacate  its  judgments  when  it  is 
established  that  they  were  obtained  by 
fraud.  Denton  v.  Denton  (1871')  41 
How.  Pr.  (N.  Y.)  221. 

A  superior  court  may  always  exer- 
cise the  power  to  amend  or  correct  the 
record  of  one  of  its  own  judgments  so 
as  to  make  that  record  speak  the  truth, 
— show  what  really  was  the  judicial  ac- 
tion. Tyler  v.  Aspinwall  (1901)  73 
Conn.  493,  54  L.R.A.  758,  47  Atl.  756. 

No  statute  prohibiting,  a  court  which 
granted  a  divorce  upon  a  service  by  pub- 
lication has  the  pwwer  and  right,  for 
good  cause  shown,  and  on  a  proper  ap- 
plication by  the  defendant,  to  set  the 
judgment  aside  and  allow  a  defense  to 
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be  made.  B—  t.  Br-  (1866)  20  Wis. 
331. 

It  is  generally  agreed  that  every  court 
of  general  jurisdiction  has  power  inher- 
ently and  virtually,  at  its  discretion,  of 
its  own  motion,  or  upon  application  of 
either  litigant,  in  a  proper  case,  for  good 
cause  and  upon  due  notice,  of  course, 
to  the  parties  in  interest,  to  alter,  modi- 
fy, open,  or  set  aside  any  judgment,  de- 
cree, or  order  that  it  had  rendered  or 
made,  not  excepting  a  decree  of  divorce, 
at  any  time  during  and  before  the  end 
of  .the  same  term.  Wells,  F.  &  Co.  v. 
W.  B.  Baker  Lumber  Co.  (1913)  107 
Ark.  416, 156  S.  W.  122 ;  Tyler  v.  Aspin- 
wall  (Conn.)  supra;  Moore  v.  Moore 
(1913)  139  Oa.  597,  77  S.  E.  820;  Dan- 
forth  V.  Danforth  (1883)  105  HL  603; 
Nihell  V.  Nihell  (1911)  161  HL  App.  589; 
Todhunter  v.  De  Graff  (1914)  164  Iowa, 
567, 146  N.  W.  66;  Greer  v.  Greer  (1903) 
25  Ky.  L.  Rep.  655,  76  S.  W.  166,  re- 
hearing denied  in  (1903)  26  Ky.  L.  Bep. 
1247,  77  S.  W.  703;  Carley  v.  Carley 
(1856)  7  Gray  (Mass.)  545;  Harkness  v. 
Jarvis  (1904)  182  Mo.  232,  81  S.  W.  446; 
£wart  V.  Peniston  (1911)  233  Mo.  695, 
136  S.  W.  422 ;  Higgins  v.  Higgins  (1912) 
243  Mo.  164,  147  S.  W.  962;  Currey  v. 
Trinity  Zinc,  Lead  &  Smelting  Co.  (1911) 
157  Mo.  App.  423,  139  S.  W.  212 ;  Brad- 
ley V.  Slater  (1899)  58  Neb.  554,  78  N. 
W.  1069;  Winder  v.  Winder  (1910)  86 
Neb.  496,  125  N.  W.  1095;  Howell  v. 
Howell  (1911)  89  Neb.  243,  131  N.  W. 
216;  Zitnik  v.  Union  P.  R.  Co.  (1914) 
95  Neb.  152,  145  N.  W.  344;  Douglas 
County  V.  Broadwell  (1914)  96  Neb.  682, 
148  N.  W.  930;  Kredel  v.  Kredel  (1891) 
11  Ohio  Dec.  Reprint,  421;  Simpkins  v. 
Parsons  (1916)  —  Okla.  — ,  151  Pac. 
688;  Parks  v.  Haynea  (1915)  t-  Okla. 
— ,  162  Pac.  400;  Br-  v.  B—  (1866)  20 
Wis.  331;  Brown  v.  Brown  (1881)  53 
Wis.  29,  9  N.  W.  790. 

Every  proceeding  in  court  is  in  fieri 
until  the  dose  of  the  term;  hence,  the 
court  has  full  and  complete  control  over 
its  record  of  proceedings  during  the  en- 
tire term  at  which  they  are  had,  and  may 
at  any  time  while  the  term  lasts,  for 
good  cause  shown,  correct,  modify,  or 
vacate  any  judgment  it  has  rendered. 
Foote  V.  Foote  (1913)  53  Ind.  App.  673, 
102  N.  E.  393. 

It  is  said  to  be  ''undoubted  law  that 

the  power  of  a  court  over  its  judgments 

during  the  entire  term  at  which  they  are 

rendered  is  unlimited.''    The  court  has 

full  power  to  amend,  correct,  or  vacate  a 

decree  or  judgment.     During  the  term 

the  judgment  is  still  in  fieri,  and  subject 

to  the  further  action  of  the  court.  Bar- 
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ber  V.  Barber  (1916)  —  Me.  — ,  98  Atl. 
822. 

The  power  of  a  court  of  record  to  va- 
cate or  modify  its  own  judgment  or  de- 
cree at  the  same  term  in  which  it  was 
rendered  is  inherent.  It  does  not  depend 
upon,  but  is  independent  of,  statutes. 
Wells,  F.  &  Co.  v.  W.  B.  Baker  Lumber 
Co.  (1913)  107  Ark.  415,  155  S.  W.  122. 

The  power  of  a  court  to  set  aside  or 
change  its  own  judgment  during  the  term 
at  which  it  rendered  it  is  not  lost  by 
continuing  a  timely  motion  to  vacate  be- 
yond the  term.  Parks  v.  Haynes  (1915) 
—  Okla.  — ,  152  Pac.  400. 

In  Iowa  it  has  been  provided  by  stat- 
ute (Code,  §  243)  that  the  record  of  pro- 
ceedings in  court  remains  under  the  con- 
trol of  the  court,  and  may  be  amended 
or  any  entry  in  it  may  be  expunged  at 
any  time  during  the  term  at  which  it  is 
made  and  before  its  final  attestation  by 
the  judge's  signature;  but  the  statute 
only  declares  the  common  law,  since  the 
supreme  court  of  the  state  has  said,  after 
citing  it :  ^'Even  without  such  a  statute 
.  .  .  the  court  has  undoubted  inherent 
power  to  correct  its  own  records  during 
the  term,  and  to  set  aside,  modify,  or 
expunge  any  order,  decree,  or  judgment 
theretofore  ordered  at  the  same  term, 
and  the  power  exists  until  adjournment 
sine  die.'^  Todhunter  v.  De  Graff  (1914) 
164  Iowa,  567,  146  N.  W.  66. 

The  Kentucky  Statute  (Civ.  Code,  § 
426)  which  restricts  the  power  of  the 
court  which  has  granted  a  decree  of  di- 
vorce to  set  it  aside  to  cases  where  both 
parties  unite  in  asking  annulment  does 
not  affect  the  right  and  power  of  the 
court  to  vacate  the  decree  at  the  same 
term,  provided  neither  party  has  remar- 
ried. Droste  v.  Droste  (1910)  138  Ky. 
53, 127  S.  W.  506. 

During  the  term  at  which  a  decree  of 
divorce  has  been  rendered,  and  as  long 
as  the  condition  of  both  parties  remains 
unchanged,  it  may,  upon  due  notice  to 
the  opposing  party,  be  set  aside  upon  the 
application  of  the  other,  by  the  court 
which  rendered  it.  Ficener  v.  Ficener 
(1887)  8  Ky.  L.  Rep.  867,  3  S.  W.  597. 

It  was  objected  in  Barber  v.  Barber 
(Me.)  supra,  that  a  court  which  had 
granted  a  decree  of  divorce  and  then 
vacated  it  at  the  same  term,  upon  its 
own  motion,  could  not  rightfully  do  so 
without  notice  to  the  spouse  who  ob- 
tained the  decree ;  but,  as  to  this,  the  su- 
preme court  said:  We  are  not  persuad- 
ed that  this  view  is  the  correct  one.  The 
justice  had  heard  the  ease.  His  first 
decision  and  decree  favorable  to  the 
libellant  gave  her  no  fixed  right.    It  was 
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subject  to  change  daring  the  term.  Dur- 
ing the  term  it  was  ambulatory.  The 
order  vacating  the  decree  left  the  case 
pending  on  the  docket.  The  libellant 
was  deprived  of  no  right.  She  might 
have  asked  for  and  had  another  hearing 
on  the  libel.  Under  such  circumstances 
we  do  not  think  notice  to  show  cause 
was  necessary  as  a  matter  of  law. 

On  the  other  hand,  it  has  been  held 
that  a  court  has  not  the  right,  upon  its 
own  motion,  to  vacate  a  decree  of  di- 
vorce granted  by  it  during  the  term  at 
which  it  was  granted,  except  upon  a 
showing  of.  some  legal  gpround  for  such 
action,  and  after  notice  to  the  spouse 
who  obtained  it,  and  an  opportunity  to 
be  heard  in  opposition.  Morris  v.  Morris 
(1894)  60  Mo.  App.  86. 

After  a  decree  of  divorce,  made  at 
the  end  of  a  trial,  has  been  settled  in 
teims,  signed  by  the  trial  judge,  and 
spread  upon  the  record  as  the  judgment 
of  the  court,  a  change  in  its  provisions 
intended  to  affect  the  title  to  and  own- 
ership of  real  estate  held  by  the  parties 
in  common,  made  on  the  ex  parte  appli- 
cation of  one  party  without  notice  to 
the  other,  even  before  the  end  of  the 
term,  and  by  the  same  judge,  is  void 
and  may  be  successfully  attacked  and 
annulled  by  the  party  whose  rights 
were  infringed  in  an  action  to  partition 
quiet  title  to,  or  recover  the  possession 
or  value  of  the  property  affected  by  the 
change  in  the  decree.  Kiventsky  v. 
Sirovy  (1909)  142  Iowa,  384,  121  N.  W. 
27. 

The  defendant  in  a  divorce  suit  who 
was  served  by  publication  only,  and  who 
did  not  appear  therein,  need  not  be  cited 
when  the  court,  of  its  own  motion,  at 
the  same  term,  proceeds,  upon  notice  to 
the  plaintiff,  to  set  aside  a  decree  previ- 
ously granted,  upon  the  ground  that  the 
court  was  imposed  upon  by  false  testi- 
mony. Todhunter  v.  De  Graff  (1914) 
164  Iowa,  567,  146  N.  W.  66, 

The  courts  in  the  different  jurisdic- 
tions are  not  in  accord  as  to  whether  or 
not  a  court  of  record  has  power  to  vacate 
or  set  aside  a  judgment  after  the  term 
at  which  it  was  rendered  has  expired; 
and  those  which  grant  the  power  differ 
in  different  jurisdictions  upon  the  con- 
ditions, circumstances,  and  limitations 
affecting  its  exercise.  Tyler  v.  Aspin- 
wall  (1901)  73  Conn.  493,  64  L.R.A.  758, 
47  Atl.  755. 

It  has  been  held  that  the  inherent 
power  and  right  of  a  court  to  set  aside 
one  of  its  own  judgments  does  not  out- 
last the  term  at  which  the  judgment  was 
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rendered.  Ewart  v.  Peniston  (1911)  233 
Mo.  695, 136  S.  W.  422. 

The  power  of  a  court  to  vacate  or 
modify  its  own  judgment  at  or  after  the 
term  does  not  extend  to  setting  aside  a 
final  judgment  after  the  term  at  which 
it  was  rendered,  for  alleged  errors  of 
law  properly  to  be  considered  on  a  mo- 
tion for  a  new  trial,  made  during  the 
term.  Clark  v.  Roman  (1916)  —  Okla. 
— ,  151  Pac.  479. 

After  the  term  at  which  a  decree  of 
divorce  was  granted  has  expired^  the 
court  which  granted  the  decree  has  no 
right  or  power  to  change,  on  notice  and 
motion,  the  provisions  thereof  respecting 
alimony  and  a  division  of  property,  on 
the  ground  that  they  are  different  from 
what  he  supposed  and  actually  intended 
them  to  be,  where  the  statute  in  virtue 
of  which  the  court  assumed  to  make  the 
change  in  the  decree  merely  provided  for 
vacating  or  modifying  it  for  a  mistake, 
negligence,  or  omission  of  the  clerk,  or 
an  irregularity  in  obtaining  the  judg- 
ment. Hatfield  v.  Hatfield  (1916)  — 
OUa.  — ,  168  Pac.  942. 

The  grounds  that  justify  setting  aside 
ordinary  judgments  at  law  or  in  equity 
after  the  terms  expire  during  which  they 
were  rendered  have  been  held  not  to 
apply  to  decrees  of  divorce,  which  are 
final.  Picener  v.  Ficener  (1887)  8  Ky. 
L.  Rep.  867,  3  S.  W.  597. 

Again,  it  has  been  held  that  a  court 
of  general  jurisdiction  from  which  a  de- 
cree of  divorce  was  obtained  by  a  fraud 
has  the  power  to  set  it  aside  at  a  later 
term.  Allen  v.  Maclellan  (1849)  12  Pa. 
328,  51  Am.  Dec.  608. 

And  it  has  been  declared  that  such  a 
court,  independently  of  an  express  stat- 
ute, has  power  to  set  aside  a  decree  of 
divorce  fraudulently  procured  after  the 
term  at  which  it  was  granted  has  ended. 
Wisdom  V.  Wisdom  (1888)  24  Neb.  551, 
8  Am.  St.  Rep.  216,  39  N.  W.  694. 

As  the  record  of  a  judgment  is  a  his- 
tory of  the  court  proceedings,  the  power 
to  make  it  truthful  is  a  necessary  one 
possessed  by  every  court  of  record,  and 
one  which  may  be  exercised  during  the 
term  at  which  the  judgment  was  rendered 
or  afterwards,  on  the  court's  own  motion 
.or  otherwise.  Tyler  v.  Aspinwall  (1901) 
73  Conn.  493,  54  L.R.A.  758,  47  Atl.  766, 

Upon  a  petition  addressed  to  the  sound 
judicial  discretion  of  the  court,  asking 
that  a  decree  of  divorce  rendered  at  a 
former  term  be  reopened  and  vacated, 
upon  the  ground  that  it  was  fraudulent- 
ly obtained,  the  court  has  power  to  en- 
tertain the  application  and  grant  the 
prayed-for  relief  if  the  facts  warrant  it. 
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Edson  ▼.  Bdson  (1867)  108  Maas.  590, 11 
Am.  Rep.  393. 

A  petition  asking  the  court  to  exercise 
judicial  discretion  and  open  and  vacate 
a  decree  of  divorce  rendered  at  a  previ- 
ous term,  on  the  ground  that  it  was  pro- 
cured by  fraud,  is,  in  its  nature  and 
effect,  an  application  to  correct  the  rec- 
ord and  prevent  injustice  and  wrong 
likely  to  result  from  the  judgment  if  it 
should  be  left  undisturbed.    Ibid. 

By  a  statute  of  Iowa  (Code,  §  4091) 
district  courts  were  authorised  to  vacate 
or  modify  judgments,  including  decrees 
of  divorce,  or  to  grant  new  trials  at  sub- 
sequent terms,  for  certain  stated  causes. 
Wood  V.  Wood  (1907)  136  Iowa,  128,  12 
L.R.A.(N.S.)  891,  125  Am.  St.  Bep.  223, 
113  N.  W.  492. 

After  terms  have  expired,  judgments 
or  orders  obtained  by  fraud  in  district 
courts  of  Nebraska  might  by  statute 
(Civ.  Code,  §  602),  held  to  apply  to  di- 
vorce suits,  be  vacated  or  modified  for 
errors  in  the  proceedings  against  infants 
or  lunatics,  where  the  infancy  or  lunacy 
did  not  appear  on  the  face  of  the  record. 
Wisdom  V.  Wisdom  (1888)  24  Neb.  551, 
8  Am.  St.  Rep.  215,  39  N.  W.  594, 

A  superior  court  in  the  state  of  Wash- 
ington has  been  empowered  by  statute, 
which  embraces  divorces,  to  vacate  or 
modify  judgments  after  term  time  for 
frauds  practised  in  obtaining  them,  and 
upon  the  petition  of  the  injured  party, 
whether  served  persionally  or  construct- 
ively. Chaney  v.  Chancy  (1909)  56 
Wash.  145,  105  Pac.  229. 

A  remedy  by  motion  to  open  a  de- 
fault and  set  aside  a  decree  in  a  divorce 
suit  is  open  in  a  proper  case  under  tne 
provision  (§  116)  of  the  Code  of  Civil 
Procedure  of  Montana,  empowering  the 
court  to  grant  relief  to  a  party  or  his 
legal  representatives  from  a  judgment, 
order,  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect.  Simpkins 
v.  Simpkins  (1894)  14  Mont.  386,  43  Am. 
St.  Rep.  641,  36  Pac.  759. 

Under  a  statute  (Tex.  Rev.  Stat.  1895, 
art.  1375)  which  provides  that  in'cases 
where  judgment  is  rendered  on  service 
by  publication,  and  the  defendant  has 
not  appeared  in  person  or  by  an  attor- 
ney of  her  own  selection,  a  new  trial 
may  be  granted  for  good  cause  shown 
upon  her  application,  supported  by  her 
affidavit,  a  wife  petitioning  to  set  aside 
a  divorce  granted  her  husband  in  a  suit 
where  service  was  by  publication  only, 
and  in  which  she  was  represented  only 
by  an  attorney  appointed  for  the  purpose  | 

by  the  court,  need  not  allege  either  fraud 
UR.A.1917B. 


in  obtaining  the  decree  or  falsity  in  the 
affidavit  to  procure  publication  service. 
Bracht  v.  Bracht  (1908)  —  Tex.  Civ. 
App.  — ,  107  S.  W.  895. 

A  proceeding  under  the  Texas  statute 
(Rev.  Stat.  1895,  art.  1375)  to  set  aside  a 
judgment  rendered  upon  senice  by  publi- 
cation only,  against  a  defendant  who  did 
not  appear  either  in  person  or  by  his 
own  attorney,  is  not  a  new  suit,  but 
merely  a  continuation  of  the  former  one; 
and  the  order  for  a  new  trial  is  therefore 
an  interlocutory  one,  and  not  reviewable 
by  direct  appeal.  Wolf  v.  Sahm  (1909) 
55  Tex.  Civ.  App.  564,  120  S.  W.  1114, 
rehearing  denied  in  (1909)  55  Tex.  Civ. 
App.  572, 121  S.  W.  561. 

VI.  Bill  in  equity  to  set  aside  a  divorce 
as  a  hill  of  review, 

A  bill  in  equity  to  annul  a  judgment  or 
a  decree  of  divorce  for  fraud  is  common- 
ly called  an  original  bill  in  the  nature  of 
a  bill  of  review.  McDonald  v.  Pearson 
(1896)  114  Ala.  630,  21  So.  534;  Parra- 
more  v.  Parramore  (1911)  61  Fla.  701, 
55  So.  795;  Sloan  v.  Sloan  (1882)  102 
m.  581;  Caswell  v.  Caswell  (1887)  120 
111.  377,  11  N.  E.  342,  affirming  (1886) 
24  Dl.  App.  548. 

But  it  is  not  strictly  a  bill  of  review. 
Tribble  v.  PaUon  (1913)  180  Ala.  258, 
60  So.  863. 

A  bill  of  review  aims  to  reverse,  alter, 
or  explain  a  judgment  or  decree  in  a 
former  action  or  suit.  Watkinson  v. 
Watkinson  (1905)  68  N.  J.  Eq.  632,  69 
L.R.A.  397,  60  Atl.  931,  6  Ann.  Cas.  326. 

A  bill  in  equity  for  a  review  must  pro- 
ceed upon  an  error  of  law  apparent  upon 
the  face  of  the  judgment  or  decree  to  be 
reviewed,  or  upon  fraud  in  obtaining  it, 
or  upon  matter  either  new  or  newly  dis- 
covered which  was  not  available  to  pre- 
vent the  judgment  or  decree,  and  which, 
if  it  had  been  available  might  have  pre- 
vented it.  Ibid.;  Kingman  v.  Kingman 
(1895)  61  lU.  App.  134. 

And  it  is  essential  for  maintaining  a 
bill  of  review  to  set  aside  a  decree  of 
divorce  that  leave  to  file  it  be  first  had 
from  the  court.  Keams  v.  Kearns 
(1905)  70  N.  J.  Eq.  483,  65  Atl.  464; 
Leveridge  ▼.  Leveridge  (1911)  —  N.  J. 
Eq.  — ,  79  Atl.  422. 

The  granting  or  refusing  of  leave  -to 
file  a  bill  of  review  rests  in  the  sound 
discretion  of  the  court,  and  its  action, 
when  there  has  been  no  abuse  of  discre* 
tion,  is  not  subject  to  revision  on  appeal. 
Stoekley  v.  Stockley  (1892)  93  Mich.  307, 
53  N.  W.  523;  Tisman  v.  Tisman  (1913) 
176  Mich.  94,  142  N.  W.  358. 

An  application  for  leave  to  file  a  bill 
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of  review  to  set  aside  a  decree  of  divorce 
alleged  to  have  been  obtained  by  a  fraud 
which  induced  the  applicant  to  refrain 
from  defending  the  suit  is  addressed  to 
the  discretion  of  the  court  of  chancery, 
and  it  should  be  denied  when  the  evi- 
dence refutes  the  charge  of  fraud  and 
shows  affirmatively  that  the  applicant 
had  throughout  full  knowledge  of  the 
proceedings  to  obtain  the  divorce,  and 
that  the  spouse  who  got  it  has  since 
married  another.  Leveridge  v.  Leveridge 
(N.  J.)  supra. 

An  original  bill  in  equity  to  set  aside  a 
decree  of  divorce  for  fraud  in  procuring 
it  is  not  a  bill  of  review  in  the  ordinary 
sense  and  meaning  of  the  term,  and  hence 
statutes  forbidding  bills  of  review  to  be 
allowed  in  divorce  cases,  or  limiting  the 
time  within  which  they  may  be  brought, 
do   not   apply.     Dorrance   v.    Dorrance 

(1912)  242  Mo.  625,  148  S.  W.  94,  on 
second  appeal  (1914)  257  Mo.  317,  165 
S.  W.  783. 

The  rule  which  precludes  filing  a  bill 
of  review  to  set  aside  a  decree  of  divorce 
after  the  statutory  time  to  appeal  from 
it  has  elapsed  has  no  application  to  ex 
parte  decrees  obtained  by  fraud  and  im- 
position upon  the  court,  the  public,  and 
the  defrauded  spouse.     Jones  v.  Jones 

(1913)  82  N.  J.  Eq.  558,  89  Atl.  29,  and 
on  second  appeal  (1914)  83  N.  J.  Eq. 
571,  91  Atl.  819. 

A  bill  in  equity  to  set  aside  a  divorce, 
alleging  that  the  defendant  wilfully  and 
knowingly  misrepresented  his  own  resi- 
dence to  confer  jurisdiction,  falsely 
charged  the  complainant  with  desertion, 
and  fraudulently  and  falsely  set  up  that 
the  complainant  was  an  absentee  whose 
wherealM)uts  were  unascertainable,  thus 
successfully  preventing  the  complainant, 
who  had  a  good  defense,  from  appear- 
ing and  defending,  is  a  bill  of  review, 
and  not  an  original  bill  to  set  aside  the 
decree  for  fraud,  and  to  make  it  good 
against  a  demurrer  it  is  essential  that 
leave  of  the  court  to  file  it  be  first  ob- 
tained and  then  pleaded.  Keams  v. 
Kearns  (1905)  70  N.  J.Eq.  483,  65  Atl. 
464. 

The  power  of  the  courts  in  Wisconsin 
to  vacate  judgments  by  bill  of  review  for 
fraud  or  upon  other  than  jurisdictional 
grounds  is  said  to  have  been  terminated 
by  the  enactment  of  the  Wisconsin  Code 
of  Practice,  so  that,  since  its  adoption, 
such  relief  has  been  obtainable  only 
under  and  conformably  to  the  stat- 
ute (Stat.  1898,  §  2832).  Uecker  v. 
Thiedt  (1907)  133  Wis.  148,  113  N.  W. 
447;  Routledge  v.  Patterson  (1911)  146 

Wis.  226,  131  N.  W.  346. 
L.R.A.1917B. 


VII.  Rules  reUrietive  of  equUqhle  re- 
lief  from  divorces, 

a.  In  general. 

The  rules  under  which  litigants  are 
allowed  to  seek  relief  in  chancery  against 
the  judgments  of  other  courts  are  vei:y 
strict  and  inflexible,  since,  were  they 
otherwise,  the  jurisdiction  of  courts  of 
equity  would  soon  supplant  that  of  all 
other  tribunals.  Watts  v.  Gayle  (1852) 
20  Ala.  825;  De  Soto  Coal,  Min.  &  De- 
velopment Co.  V.  Hill  (1914)  188  Ala. 
667,  65  So.  988;  Mc Adams  v.  Windham 
(1915)  191  Ala.  287,  68  So.  51. 

The  peace  and  interests  of  society  re- 
quire the  power  to  disturb  the  decrees 
and  judgments  of  courts  of  competent 
jurisdiction,  and  to  reopen  controversies 
which  it  is  the  policy  of  the  law  to 
quiet,  to  be  exercised  with  strictness  and 
caution.  Waldrom  v.  Waldrom  (1884) 
76  Ala.  285. 

The  equity  powers  of  a  court  to  give 
relief  against  a  judgment  will  only  be 
exercised  to  protect  or  enforce  a  sub- 
stantial right  without  which  the  result 
would  be  contrary  to  good  conscience. 
Van  Buren  v.  Posteraro  (1909)  45  Oolo. 
588, 132  Am.  St.  Rep.  199, 102  Pac.  1067. 

A  judgment  will  not  be  disturbed  by 
a  court  of  equity  merely  because  it  was 
unjust.  Cantwell  v.  Kimmerle  (1913) 
179  HL  App.  66. 

Or  merely  because  the  court,  had  it 
decided  the  cause  itself,  would  have  come 
to  a  different  conclusion.    Ibid. 

A  court  of  chancery  will  not  take  ju- 
risdiction of  a  bill  to  declare  null  a  de- 
cree of  divorce  simply  because  it  is  void 
on  its  face.  Johnson  v.  Johnson  (1913) 
182  Ala.  376,  62  So.  706. 

The  reason  is  that  a  void  decree  is  al- 
ready a  nullity  "under  all  circumstances 
and  for  all  time."  Martin  v.  Martin 
(1911)  173  Ala.  106,  55  So.  632. 

b.  Where  a  remedy  at  laic  for  relief 
from,  a  divorce  exists* 

1.  The  rule, 

A  court  of  equity  usually  refuses  to 
entertain  a  bill  for  relief  against  a  judg- 
ment when  the  plaintiff  has  open  a  com- 
plete and  adequate  remedy  at  law.  Kid- 
well  V.  Masterson  (1826)  3  Cranch,  C.  C. 
52,  Ted.  Cas.  No.  7,758;  Purnald  v. 
Glenn  (1893)  56  Fed.  372;  Hanson  v. 
Ralston  (1912)  168  HI.  App.  163;  Schil- 
ling V.  Quinn  (1912)  178  Ind.  443,  99  N. 
E.  740;  Chalmers  v.  Hack  (1841)  19  Me. 
124;  Johnston  v.  Paul  (1876)  23  Minn. 
46;  Wieland  v.  Shillock  (1876)  23  Minn. 
227;  Bieknell  v.  Field  (1840)   8  Paige 
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(H.  T.)  440;  Evans  v.  Taylor  (1886)  28 
W.  Va.  184. 

A  judgment  or  decree  procured  by 
fraud  is  open  to  attack  in  equity  only 
when  there  is  no  means  at  law  of  obtain- 
ing adequate  relief  from  it.  Bowsman 
V.  Anderson  (1912)  62  Or.  431,  123  Pac. 
1092,  125  Pac.  270. 

Where  there  is  a  complete  and  ade- 
quate remedy  at  law  to  one  against  whom 
a  judgment  was  had  by  means  of  a  con- 
spiracy and  perjury  in  a  motion  for  a 
new  trial,  a  bill  in  equity  to  set  aside 
or  restrain  the  enforcement  of  the  judg- 
jnent  will  not  lie.  Standard  Fashion  Co. 
y.  Thompson  (1910)  137  App.  Div.  588, 
122  N.  Y.  Supp.  300. 

One  who  complains  in  equity  of  a 
judgment,  and  who  had  an  adequate  rem- 
edy at  law  for  his  grievance  by  an  appeal 
which  he  took  and  abandoned,  or  suffered 
to  be  dismissed  for  failure  to  prosecute 
it,  is  entitled  to  no  relief.  Miller  v. 
Owens  (1913)  55  Colo.  88,  133  Pac.  141. 

The  neglect  of  a  party  to  a  divorce 
suit  to  appeal  from  an  order  denying  an 
application  to  continue  the  trial  beyond 
the  term,  when  a  statute  gives  the  right 
to  appeal,  requires  the  denial  of  a  mo- 
tion, made  after  the  time  to  appeal  has 
expired,  to  vacate  the  decree,  upon  the 
same  facts  and  grounds  urged  in  sup- 
port of  the  application  to  continue. 
Richards  v.  Richards  (1913)  24  Idaho, 
87,  132  Pac.  676. 

An  action  to  set  aside  a  ju(^^ent  of 
divorce  is  not  maintainable  by  one 
against  whom  it  was  rendered,  and  who 
had  previously  moved  to  vacate  it,  and 
had  the  motion  denied,  because  the  rem- 
edy by  appeal  from  the  denial  of  the  mo- 
tion had  not  been  exhausted  and  was  an 
adequate  one.  McCord  v.  McCord  (lOOl) 
24  Wash.  529,  64  Pac.  748;  Winstone  v. 
Winstone  (1905)  40  Wash.  272,  82  Pac. 
268. 

If  a  statute  g^ves  a  complete  and  ade- 
quate remedy  to  vacate  or  modify  a  judg- 
ment for  fraud  or  mistake  in  its  procure- 
ment by  a  proceeding  instituted  for  the 
purpose  in  the  court  which  rendered  it, 
a  bill  in  equity  to  obtain  the  same  re- 
lief will  not  lie.  Dale  v.  Bland  (1910) 
93  Ark.  266,  124  S.  W.  1026. 

If  one  who  seeks  relief  against  a  judg- 
ment has  an  adequate  and  specific  rem- 
edy by  statute  by  a  motion  to  vacate  it 
or  an  appeal  from  it,  of  which  he  has  not 
availed  himself  nor  has  been  deprivedy> 
a  court  of  equity  will  not  entertain  his 
suit.     Biiby  v.  Stuart  (1913)  39  Okla. 

451,  135  Pac.  931. 
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2.  The  exceptions. 

Although  a  remedy  to  set  aside  a  de- 
cree of  divorce  obtained  by  fraud  may 
in  many  cases  exist  at  law  or  have  been 
provided  by  statute,  yet  if,  in  a  given 
case,  it  is  unavailable,  inapplicable,  or 
inadequate,  and  the  right  to  relief  exists, 
a  court  of  equity  may  give  appropriate 
relief.  Smithson  v.  Smithson  (1893)  37 
Neb.  535,  40  Am.  St.  Rep.  504,  56  N.  W. 
300. 

Independent  of  remedies  conferred  by 
statutes,  not  exclusive  in  terms,  a  suit 
in  equity  lies  for  relief  against  an  un- 
just judgment.  Wolf  v.  Sahm  (1909)  65 
Tex.  Civ.  App.  564,  120  S.  W.  1114,  re- 
hearing denied  (1909)  55  Tex.  Civ.  App. 
572,  121  S.  W.  561. 

A  remedy  provided  by  statute,  but  not 
made  exclusive,  giving  relief  by  motion 
to  set  Inside  a  judgment  of  a  court  of  law 
on  the  ground  of  surprise,  accident,  mis- 
take, or  fraud,  is  co-ordinate  and  cumu- 
lative with  the  remedy  by  bill  in  equity. 
Renfro  Bros.  v.  Merryman  (1881)  71 
Ala.  196. 

In  attacking  a  judgment  for  fraud, 
the  statutory  remedy  is  cumulative,  no^ 
exclusive.  Michael  v.  American  Nat. 
Bank  (1911)  84  Ohio  St.  370,  38  L.R.A. 
(N.S.)  220,  95  N.  E.  905. 

A  statute  or  statutes  prescribing  reme- 
dies and  regulating  the  practice  when 
judgments  are  sought  to  be  opened  or  set 
aside  do  not  take  away  remedies  in  cases 
not  specifically  covered  by  their  terms, 
unless  they  expressly  say  so;  but  leave 
them  to  be  pursued  according  to  the 
practice  of  courts  of  law  and  equity  prev- 
alent before  their  enactment.  Smith- 
son  V.  Smithson  (1893)  37  Neb.  535,  40 
Am.  St.  Rep.  504,  56  N.  W.  300. 

Statutes  prescribing  grounds  and  pro- 
cedure for  obtaining  new  trials,  not  ex- 
clusive in  terms,  do  not,  as  a  rule,  im- 
pair the  inherent  power  of  courts  over 
their  own  judgments  during  the  terms  at 
which  they  are  rendered.  Richardson  v. 
Howard  (1915)  —  Okla.  — ,  151  Pac. 
887. 

The  power  of  a  court  of  equity  to  set 
aside  a  judgment  of  divorce  procured  by 
fraud  is  not  restricted  by  a  statute  al- 
lowing a  new  trial  to  be  granted  within 
one  year  after  entry  of  a  fraudulent 
judgment,  where  the  fraud  remained  un- 
discovered for  that  time,  and  could  not 
have  been  discovered  within  it  by  any 
reasonable  diligence.  Wood  v.  Wood 
(1907)  136  Iowa,  128,  12  L.R.A.(N.S.) 
891, 125  Am.  St.  Rep.  223, 113  N.  W.  492. 

The  mere  fact  that  a  statute  gives  a 
party  defeated  in  an  action  at  law  a 
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right,  for  a  limited  time,  to  apply  to  the 
court  which  rendered  judgment  against 
him,  to  open  or  set  aside  such  judgment, 
or  to  grant  a  new  trial,  does  not,  where 
the  statutory  remedy  is  not  expressly 
made  exclusive,  har  a  complainant  in  a 
suit  in  equity  to  annul  a  judgment  ob- 
tained by  a  fraud  practised  upon  him  by 
his  adversary,  on  any  theory  that  his 
remedy  at  law  was  adequate.  Evans  v. 
Wilhite  (1910)  167  Ala.  587,  52  So.  845, 
on  second  appeal  (1912)  176  Ala.  287, 
58  So.  262. 

A  petition  to  set  aside  a  divorce  for 
fraud  in  obtaining  it,  while  the  usual 
method  of  proceeding  in  Pennsylvania, 
is  not  the  exclusive  remedy.  Wilt  v. 
Wilt  (1899)  2  Dauphin  Co.  Rep.  (Pa.) 
100. 

The  Iowa  statute  (Code,  §  4091)  pro- 
viding for  a  new  trial  upon  petition 
within  one  year  where  a  final  judgment 
was  procured  by  fraud  does  not  give  an 
exclusive  remedy  so  as  to  deprive  a  court 
of  equity  of  its  jurisdiction  to  grant 
new  trials  where  fraud  was  practised  to 
obtain  judgment,  and  the  fraud  was  not 
discovered  before  a  year  had  passed. 
.Tollefson  v.  Tollefson  (1908)  137  Iowa, 
151,  114  N.  W.  631. 

A  provision  of  the  New  York  Code 
(§  135,  subdiv.  5)  made  it  mandatory 
upon  the  court  to  allow  a  defendant 
against  whom  publication  had  been  or- 
dered, or  his  representatives,  upon  an 
application  showing  sufficient  cause, 
made  any  time  before  judgment,  to  de- 
fend the  action,  and,  provided  further, 
that,  except  in  an  action  for  divorce,  he ! 
or  they  might  be  allowed  to  come  in  and 
defend  after  judgment,  within  a  year 
after  notice  and  within  seven  years  after 
it  was  rendered,  on  such  terms  as  might 
be  just.  The  general  term  of  the  su- 
preme court  construed  the  exception  as 
depriving  the  court  of  power  to  open  a 
decree  of  divorce  and  allow  the  defend- 
ant to  defend  where  service  had  been 
made  by  publication,  bat,  on  appeal  from 
this  decision,  the  court  of  appeals  held 
this  view  an  erroneous  one,  and  said 
that  the  statute  was  meant  to  enlarge 
the  power  of  the  courts  in  other  than 
divorce  cases,  and  not  to  curtail  in  any 
respect  the  power  inherent  in  courts  over 
their  own  decrees  in  divorce  suits,  as 
it  existed  before  the  Code  was  enacted. 
Brown  v.  Brown  (1874)  68  N.  T.  609, 
reversing  (1874)  1  Hun,  443. 

c.  Where  the  seeker  of  relief  front  a 
€livoroe  hns  been  at  fault  or  negli- 
gent. 

None  is  entitled  to*  the  aid  of  a  court 
L.R.A.1917B. 


of  equity  when  that  aid  was  made  neces- 
sary by  his  own  fault.  Cantwell  v.  John- 
son (1911)  236  Mo.  675,  139  S.  W.  365. 
He  who  seeks  to  set  aside  a  judgment 
taken  against  him  on  the  ground  that  it 
was  obtained  by  fraud,  duress,  accident, 
mistake,  or  surprise  is  bound,  as  a  con- 
dition of  obtaining  relief,  to  show  that 
it  was  not  suifered  by  his  own  fault  or 
negligence.  Duckworth  v.  Duckworth 
(1859)  35  Ala.  70;  Weems  v.  Weems 
(1882)  73  Ala.  462  j  Waldrom  v.  Waldrom 
(1884)  76  Ala.  286;  Foshee  v.  McCreary 
(1898)  123  Ala.  493,  26  So.  309;  Evans 
V.  Wilhite  (1910)  167  Ala.  587,  52  So. 
846;  Rittenberry  v.  Wharton  (1912)  176 
Ala.  390,  68  So.  293;  Johnson  v.  John- 
son (1913)  182  Ala.  376,  62  So.  706 ;  Hen- 
ley V.  Chabert  (1914)  189  Ala.  258,  65 
So.  993;  McAdams  v.  Windham  (1916) 
191  Ala.  287,  ^  So.  61 ;  Pearce  v.  Olney 
(1850)  20  Conn.  544;  Day  v.  Hurch- 
man  (1913)  66  Fla.  186,  61  So.  446 ;  Clark 
V.  Ramsey  (1916)  143  Oa.  729,  85  S.  E. 
869;  Wierich  v.  De  Zoya  (1846)  7  HL 
385;  Miller  v.  Barto  (1910)  247  IlL  104, 
93  N.  E.'140;  HoUister  v.  Sobra  (1914) 
264  HL  536,  106  N.  E.  507;  Maher  v. 
Title  Guarantee  &  T.  Co.  (1901)  95  DL 
App.  366;  Hanson  v.  Ralston  (1912)  168 
IlL  App.  163;  Kossakowski  v.  Shuman 

(1912)  172  HL  App.  436;  McCormiek  v. 
McCormick  (1910)  82  Kan.  31,  107  Pac. 
646;  Kent  v.  Ricards  (1850)  3  Md.  Ch. 
396;  Holbrook  v.  Holbrook  (1874)  114 
Mass.  568;  Payne  v.  O'Shea  (1884)  84 
Mo.  129;  Einstein  v.  Strother  (1916)  — 
Mo.  App.  — ,  182  S.  W.  122;  Smith  v. 
Smith  (1907)  72  N.  J.  Eq.  5,  65  Atl. 
986;  Bowsman  v.  Anderson  (1912)  62  Or. 
431, 123  Pac.  1092, 125  Pac.  270;  Roberts 
V.  Roberts  (1896)  19  B.  L  349,  33  Atl. 
872;  Puckett  v.  Griffith  (1913)  128  Tenn. 
566,  .162  S.  W.  681;  Patrucio  v.  Selkirk 

(1913)  —  Tex.  Civ.  App.  — ,  160  S.  W. 
635;  McDonald  v.  McDonald  (1904)  34 
Wash.  293,  75  Pac.  865 ;  Tausick  v.  Tau- 
sick  (1909)  52  Wash.  301,  100  Pac.  757; 
Faulkner  v.  Faulkner  (1916)  90  Wash. 
74,  155  Pac.  404;  Cooper  v.  Cooper 
(1916)  —  Wash.  — ,  158  Pac.  1007. 

When  fraud,  accident,  mistake,  or  sur- 
prise is  a  ground  for  equitable  relief 
against  a  judgment,  the  complainant 
must  enter  court  with  a  cause  of  action 
unmixed  with  his  own  fault  or  negli- 
gence. Cantwell  v.  Johnson  (1911)  236 
Mo.  676,  139  S.  W.  366. 

To  invoke  successfully  the  interposi- 
tion of  a  court  of  equity  against  a  judg- 
ment or  decree  of  another  court,  it  is 
not  enough  that  a  wrong  has  been  done, 
but  it  must  be  manifest  that  the  wrong 
occurred  by  accident,  surprise,  fraud,  or 
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acts  of  the  opposite  party  without  fault 
or  n^lect  of  the  wronged  party.  Wal- 
drom  V.  Waldrom  (1884)  76  Ala.  286. 

A  concurrence  of  injustice  committed 
and  of  the  eomplaining  litigant's  free- 
dom from  fault  or  negligence  is  an  in- 
dispensable condition  to  the  exercise  of 
jurisdiction  by  a  court  of  equity  to  set 
aside  or  annul  a  judgment  or  decree  of 
another  court.    Ibid. 

It  is  a  well-settled  doctrine  that  a 
court  of  equity  will  not  interfere  with 
the  judgment  of  a  court  of  law  or  the 
decree  of  a  court  of  probate,  detract 
from  its  conclusiveness,  or  reopen  the 
litigation  involved  in  its  rendition,  un- 
less on  facts  or  grounds  of  which  the 
party  complaining  could  not  have  availed 
himself  when  the  decree  or  judgment  was 
rendered  because  of  accident  or  the 
fraud  or  act  of  his  adversary,  unmixed 
with  fault  or  negligence  on  his  own 
part.  Rittenberry  v.  Wharton  (1912) 
176  Ala.  390,  58  So.  293. 

To  have  a  judgment  set  aside  in  a  suit 
brought  for  the  purpose,  grounded  on  a 
fraud  which  prevented  a  defense  when 
there  was  a  meritorious  one,  the  com- 
plainant must  allege  and  prove  that 
the  wrong,  through  no  lack  of  diligence, 
was  not  discovered  during  the  term  at 
which  the  decree  was  granted.  McCon- 
kev  T.  McConkey  (1916)  —  Tex.  Civ. 
App.  — ,  187  S.  W.  1100. 

A  wife  alleging  fraud  by  her  husband 
in  obtaining  a  divorce  from  her  in  a 
suit  brought  in  her  home  county,  of 
which  she  had  due  notice,  is  bound  to 
show,  before  the  decree  will  be  set  aside, 
that  she  was  without  fault  or  negligence, 
and  not  lacking  in  diligence,  when  it  was 
granted.  SpeiTy  v.  Sperry  (1907)  — 
Tex.  Civ.  App.  — ,  103  S.  W.  419. 

A  defendant  in  a  divorce  suit  who, 
after  entering  a  general  appearance, 
neglected  for  three  months  to  employ 
counsel  within  the  state  and  convenient 
to  the  place  of  trial,  to  represent  her  at 
the  trial,  and  then,  toward  the  end  of 
the  term,  applied  on  the  ground  of  un- 
preparedness  for,  and  was  refused,  a 
continuance,  has  not  been  sufficiently 
diligent  to  be  entitled  to  relief  from  the 
decree  granted  at  the  trial.  Richards  v. 
Richards  (1913)  24  Idaho,  87,  132  Pac. 
576. 

tf.  Where  the  ae^^eer  of  relief  from  a 
divaroe   has   heen   dilatory. 

As  in  other  cases,  a  court  of  equity  will 

grant  no  relief  from  a  judgment  to  a 

suitor  who  has  slept  upon  his  rights. 

Clark  ▼.  Ramsey  (1915)  143  Ga.  729,  85 

S,  E.  869:  Richards  v.  Richards  (1913) 
UR.A.1917k 


24  Idaho,  87, 132  Pac.  576 ;  Whittaker  v. 
Whittaker  (1894)  161  Dl.  266,  37  N.  B. 
1017;  Treat  v.  Merchant's  Life  Asso. 
(1912)  167  ni.  App.  371-,  Holbrook  v. 
Holbrook  (1874)  114  Mass.  568;  Nichols 
V.  Nichols  (1874)  25  N.  J.  Eq.  60;  Smith 
V.  Smith  (1907)  72  N.  J.  Eq.  5,  66  Atl. 
986;  Gans  v.  Gans  (1910)  77  K.  J.  Eq. 
309,  76  Atl.  234;  Catts  v.  Catts  (1908) 
35  Pa.  Super.  Ct.  293;  Nagle  v.  Nagle 
(1910)  43  Pa.  Super.  Ct.  442;  Sperry  v. 
Sperry  (1907)  —  Tex.  Civ.  App.  — ,  103 
S.  W.  419;  Meisenheimer  v.  Meisenhei- 
mer  (1909)  55  Wash.  32,  133  Am.  St. 
Rep.  1005,  104  Pac.  159;  Faulkner  v. 
Faulkner  (1916)  90  Wash.  74,  155  Pac. 
404;  Cooper  v.  Cooper  (1916)  —  Wash. 
~,  158  Pac.  1007. 

Negligent  delay  to  assail  it  in  time 
is  often  fatal  to  an  attack  upon  a  judg- 
ment. O'Rourke  v.  Lawrence  (1913)  132 
La.  710,  61  So.  764. 

Whoever  would  have  a  judgment  set 
aside  on  the  ground  that  it  was  obtained 
by  fraud,  duress,  accident,  mistake,  or 
surprise  must  act  diligently  in  seeking 
relief,  and  the  rule  requiring  diligence 
and  prompt  action  in  attacking  judgments 
upon  such  grounds  is  the  same  respecting 
decrees  of  divorce  as  other  judgments 
and  decrees.    McNeil  v.  McNeil  (1909) 

96  C.  C.  A.  485,  170  Fed.  289;  Horton 
V.  Stegmyer  (1910)  99  C.  C.  A.  332,  175 
Pad.  756,  20  Ann.  Cas.  1134;  Hendley 
v.  Chabert  (1914)  189  Ala.  258,  66  So. 
993;  Hereu  v.  Hereu  (1899)  6  Ariz.  270, 

56  Pac.  871;  Corney  v.  Corney  (1910) 

97  Ark.  117,  133  S.  W.  813;  Barnes  v. 
WiUis  (1913)  65  PU.  363,  61  So.  828; 
Sloan  V.  Sloan  (1882)  102  DL  581; 
French  v.  Thomas  (1911)  252  Hi.  65,  96 
N.  E.  564;  Maher  v.  Title  Guarantee  & 
T.  Co.  (1900)  96  m.  App.  365;  Smith  v. 
Smith  (1914)  186  HI.  App.  540;  Earle 
V.  Earle  (1883)  91  Ind.  27;  Nicholson  v. 
Nicholson  (1887)  113  Ind.  131,  15  N.  E. 
223;  Re  Brigham  (1900)  176  Mass.  223, 

57  N.  E.  328;  Zoellner  v.  Zoellner  (1881) 
46  Mich.  511,  9  N.  W.  831 ;  McElrath  v. 
McElrath  (1913)  120  Minn.  380,  44 
L.R.A.(N.S.)  505, 139  N.  W.  708;  Brock-, 
man  v.  Brockman  (1916)  —  Minn.  — , 
157  N.  W.  1086;  Yorston  v.  Yorston 
(1880)  32  N.  J.  Eq.  495;  Watkinson  v. 
Watkinson  (1904)  68  N.  J.  Eq.  632,  69 
L.R. A.  397,  60  Atl.  931,  6  Ann.  Cas.  326 ; 
Givemaud  v.  Givernaud  (1912)  81  N.  J. 
Eq.  ^f  86  Atl.  830;  Singer  v.  Singer 
(1863)  41  Barb.  (N.  Y.)  139;  Robertson 
v.  Robertson  (1880)  9  Daly  (N.  Y.)  44; 
Whittley  v.  Whittley  (1908)  60  Misc. 
201,  111  N.  Y.  Supp.  1078;  Standard 
Fashion  Co.  v.  Thompson  (1910)  137 
App.  Div.  688,  122  N.  Y.  Supp.  300; 
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Bidwell  V.  BidweU  (1905)  139  N.  0.  402, 
2  L.R.A.(N.S.)  324,  111  Am.  St.  Rep. 
797,  52  S.  E.  55;  Patrucio  v.  Selkirk 
(1913)  —  Tex.  Civ.  App.  — ,  160  S.  W. 
635;  McConkey  v.  McConkey  (1916)  — 
Tex,  Civ.  App.  — ,  187  S.  W.  1100 ;  Kar- 
ren  v.  Karren  (1902)  25  Utah,  87,  60 
L.R.A.  294,  95  Am.  St.  Rep.  815,  69  Pac. 
465;  Ferry  v.  Ferry  (1894)  9  Wash.  239, 
37  Pac.  431;  Peyton  v.  Peyton  (1902) 
28  Waah.  278,  68  Pac.  757;  Douglas  v. 
Teller  (1909)  53  Wash.  695,  102  Pac. 
761;  Uecker  v.  Thiedt  (1907)  133  Wis. 
148,  113  N.  W.  447. 

e.  Where  ffontplainant  contested  the  cU- 
*    vorce  on  grounds  relied  upon  for  re- 
lief from  the  decree, 

A  court  will  never  set  aside  or  annul 
a  judgment  or  decree  for  any  matter 
which  was  actually  presented  and  con- 
sidered in  rendering  it.  United  States 
v.  Throckmorton  (1878)  98  U.  S.  61,  25 
L.  ed.  93. 

Matters  which  the  court  granting  a 
decree  had  to  consider  in  granting  it 
afford  no  ground  to  support  an  attack 
upon  it.  Cheever  v.  Kelly  (1915)  96 
Kan.  269,  150  Pac.  529. 

A  bill  in  equity  to  reopen  and  review 
a  previous  judgment  upon  grounds  re- 
lating to  the  original  cause  of  action  and 
the  defense  thereto  is  bad  on  demurrer, 
because  these  matters  are  all  concluded 
by  the  judgment  attacked.  Corney  v. 
Coraey  (1913)  108  Ark.  415,  159  S.  W. 
20. 

A  retrial  of  a  divorce  suit,  fully  heard 
and  decided  upon  the  merits,  cannot  be 
had  under  the  guise  of  proceedings  to 
set  aside  the  decree  granted,  on  the 
ground  of  its  procurement  by  fraud,  by 
means  of  perjured  testimony.  Folsom 
v.  Folsom  (1874)  66  N.  H.  78. 
-  A  complaint  in  equity  to  set  aside 
a  divorce  cannot  re*try  the  charges  upon 
which  that  divorce  was  granted.  Wilt 
V.  Wilt  (1899)  2  Dauphin  Co.  Rep.  (Pa.) 
100. 

f.  Where  complainant  m,ight  have  Uti. 
gated  matters  relied  on  for  relief 
from  the  divorce  and  did  not. 

It  is  no  ground  for  relief  in  equity  that 
a  judgment  is  wrong  in  law  or  fact  or 
both,  if  the  party  complaining  of  it  had 
an  opportunity  to  and  failed  to  make  his 
defense.  Haugan  v.  Chicago  (1913) 
259  m.  249,  102  N.  E.  185;  Mushbaugh 
V.  East  Peoria  (1913)  260  HI.  27,  102  N. 
E.  1027. 

A   party   who    was   regularly   served 

with  process  in  an  aetion,  and  did  not 

defend  it,  can  have  no  relief  in  equity 
L.R.A.1917B. 


from  a  judgment  rendered  against  him  in 
the  action,  where  he  was  not  prevented 
from  defending  it  by  fraud  or  accident, 
unmixed  with  his  own  negligence.  Day 
V.  Hurchman  (1913)  65  Fla.  186,  61  So. 
445. 

No  rule  is  said  to  be  better  established 
than  that  a  court  of  equity  will  not  give 
relief  against  a  judgment  or  decree  in 
respect  of  a  matter  as  to  which  the 
complainant  could  have  had  redress  in 
the  previous  litigation,  and  was  not  pre- 
vented from  obtaining  it  by  accident, 
fraud,  or  the  conduct  of  his  adversary, 
unmixed  with  his  own  fault  or  negli- 
gence. Duckworth  v.  Duckworth  (1859) 
35  Ala.  70. 

To  maintain  a  bill  in  equity  to  enjoin 
a  judgment  at  law  upon  defenses  which 
might  have  been,  but  were  not,  interposed 
to  present  the  judgment,  the  complainant 
must  show  that  the  failure  to  prevent 
such  defenses  was  attributable  to  fraud, 
accident,  surprise,  or  the  act  of  his  ad- 
versary. Weems  v.  Weems  (1882)  73 
Ala.  462. 

It  is  a  general  rule  that  a  court  of 
equity  will  not  open  the  judgment  of 
another  court  to  let  the  defeated  liti- 
gant make  a  defense  which  might  have 
been  made  in  the  action  which  culmi- 
nated in  the  judgment.  Rittenberry  v. 
Wharton  (1912)  176  Ala.  390,  58  So. 
293. 

Anything  that  might  have  been  set 
up  in  a  suit  which  went  to  judgment,  to 
prevent  such  judgment,  cannot  be  set 
up  as  ground  for  annulling  that  judg- 
ment, unless  it  was  not  and  could  not 
have  been  discovered  so  as  to  be  avail- 
able until  after  judgment  was  rendered. 
Boudreaux  v.  Lower  Terrebonne  Ref.  & 
Mfg.  Co.  (1910)  127  La.  98,  53  So. 
466. 

Equity  will  refuse  relief  from  a  judg- 
ment to  one  who  might  easily  have  pre- 
vented it,  and  obtained  all  he  was  en- 
titled to  by  appearing  and  asking  for 
it  in  the  action  which  resulted  in  the 
judgment.  Hanson  v.  Ralston  (1912) 
168  m.  App.  163. 

Upon  an  application  addressed  to  the 
discretion  of  the  court,  pursuant  to  an 
authorizing  statute,  to  have  made  abso- 
lute a  decree  of  divorce  granted  three 
years  previously,  to  a  wife  from  her  hus- 
band, founded  upon  his  gross  habitual 
drunkenness  and  wanton  failure  to  pro- 
vide for  and  maintain  her,  where  he  had 
been  personally  served  with  process  and 
had  appeared,  but  had  withdrawn  his 
appearance  and  voluntarily  defaulted, 
supported  by  proof  that,  during  the 
three  years  that  had  elapsed^  the  parties 
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had  contiDUoualy  lived  apart,  the  decree 
will  not  he  opened^  no  fraud  in  obtaining 
it  being  alleged,  to  allow  the  defendant 
to  contest  on  the  merits,  and  adduee  evi- 
dence to  disprove  the  wife's  charges 
against  him  upon  which  the  decree  was 
founded.  Whiting  V.  Whiting  (1874) 
114  Maw.  494. 

A  final  decree  of  divorce,  untainted  by 
any  fraud  whatever,  in  a  suit  really  con- 
tested, with  the  litigants  appearing  by 
adverse  counsel,  granted  upon  a  con^ 
sideration  by  the  court  of  the  pleadings 
and  proofs  on  both  sides,  to  the  wife, 
pursuant  to  an  understanding  that  fur- 
ther opposition  would  not  he  made  if 
she  would,  as  she  did,  take  such  decree 
without  costs  and  alimony,  cannot  after- 
wards, at  the  instance  of  the  husband,  be 
set  aside  upon  the  mere  ground  that  he 
was  ignorant  of  the  law,  and  did  not 
know  that,  by  statute,  such  decree  en- 
titled his  wife  at  once  to  dower  in  his 
lands.  Orth  v.  Orth  (1888)  60  Mich. 
158,  37  N.  W.  67. 

g.  Where  complainant  fails  to  show  a 
defense  against  the  divorce. 

Inasmuch  as  one  who  had  no  defense 
to  an  action  is  not  damnified  by  a  judg- 
ment rendered  in  it  against  him,  no  mat- 
ter by  what  means,  because  judgment 
would  have  gone  against  him  in  due 
course  anyway,  ordinarily,  one  seeking 
in  a  court  of  equity  or  otherwise  to  set 
aside  a  judgment  against  him,  entered 
in  an  action  in  which  he  was  regularly 
brought  into  court,  on  the  ground  that 
it  was  obtained  by  fraud,  duress,  acci- 
dent, mistake,  or  surprise  which  pre- 
vented him  from  making  his  defense,  is 
bound  as  a  prerequisite  to  getting  relief 
to  show  that  he  had  and  has  a  valid  and 
meritorious  defense  to  the  cause  of  ac- 
tion upon  which  the  judgment  he  com- 
plains of  rests.  White  v.  Crow  (1883) 
110  U.  8.  183,  28  L.  ed.  113,  4  Sup.  Ct. 
Rep.  71;  Hendley  v.  Chabert  (1914)  189 
Ala.  258,  65  So.  993;  Womaek  v.  Wo- 
maek  (1904)  73  Ark.  281,  83  S.  W.  937, 
1136;  Simpson  &  W.  Furniture  Co.  v. 
Moore  (1910)  94  Ark.  347,  126  S.  W. 
1074;  Smith  v.  Minter  (1915)  120  Axk. 
255,  179  S.  W.  341;  Pearce  v.  Olney 
(1850)  20  Conn.  544;  Clark  v.  Bamsey 
(1915)  143  aa.  729,  85  S.  E.  869;  Van 
Gilder  v.  Ringer  (1911)  163  BL  App. 
105;  Treat  v.  Merchants'  Life  Asso. 
(1912)  167  HI.  App.  371;  Kossakowski 
V.  Shumann  (1912)  172  lU.  App.  436; 
Way  V.  Lamb  (1863)  15  Iowa,  79;  Carr 
V.  Carr  (1892)  92  Ey.  552,  36  Am.  St. 
Rep.  614,  18   S.  W.  453;   Westman  v. 

Carlson  (1910)  86  Neb.  847,  126  N.  W. 
L.R.A.1917B. 


1515;  Blank  v.  Blank  (1887)  107  N.  Y. 
91,  13  N.  E.  615;  Batzer  v.  Halliday 
(1915)  31  H.  D.  361,  153  N.  W.  994; 
Bowsman  v,  Anderson  (1912)  62  Or.  431, 
123  Pac.  1092,  125  Pac.  270;  Sperry  v. 
Sperry  (1907)  —  Tex.  Civ.  App.  — ,  103 
S.  W.  419;  Wade  v.  Wade  (1915)  — 
Tex.  Civ.  App.  — ,  180  S.  W.  643;  Mc- 
Conkey  v.  McConkey  (1916)  —  Tex.  Civ. 
App.  — ,  187  S.  W.  1100. 

A  court  of  equity  will  not  disturb  a 
judgment  at  law,  however  defective  or 
dubious  the  methods  taken  to  obtain  it, 
unless  the  litigant  against  whom  it  was 
rendered  had  a  valid  and  sufficient  de- 
fense to  the  action.  Hussey  v.  Gourley 
(1910)  153  HL  App.  501, 

To  set  aside  a  judgment  at  law  through 
a  bill  in  equity  it  must  appear  that  he 
against  whom  the  judgment  was  rendered 
was  deprived  of  either  a  meritorious  de- 
fense or  a  just  cause  of  action.  Treat 
V.  Merchant's  Life  Asso.  (1912)  167  lU. 
App.  37L 

To  succeed  in  setting  aside,  in  a  suit 
brought  for  the  purpose,  a  decree  of  di- 
vorce for  fraud  or  unfairness  in  pre- 
venting a  defense,  the  complaining  suitor 
is  bound  to  show  that  there  was  and  is 
a  meritorious  defense.  McConkey  v.  Mc- 
Conkey (1916)  —  Tex.  CTiv.  App.  — ,  187 
S.  W.  1100. 

When  a  plaintiff's  right  to  annul  his 
marriage  was  indisputable,  and  the  de- 
fendant's total  lack  of  any  defense  to 
the  action  is  clearly  established^  a  de- 
cree of  annulment  will  not  be  set  aside 
on  motion,  on  the  ground  that  it  was 
granted  by  default  induced  by  a  fraud 
which  prevented  a  defense.  Everett  v. 
Morrison  (1892)  66  Hun,  632,  50  N.  Y. 
S.  R.  33,  21  N.  Y.  Supp.  328. 

A  mere  general  allegation  that  a  de- 
fendant seeking  to  set  aside  a  judgment 
of  divorce  has  a  meritorious  defense  to 
the  cause  of  action  upon  which  it  rests 
is  insufficient  to  warrant  relief.  Wade 
V,  Wade  (1915)  —  Tex.  Civ.  App.  — ,  180 
S.  W.  643. 

A  defendant  who  seeks  to  set  aside  a 
judgment  of  divorce  against  him  must 
not  only  aver  a  meritorious  defense  to 
the  cause  of  action  upon  which  it  rests, 
but  he  must  specifically  state  the  facts 
which  support  that  defense.    Ibid.  ( 

A  decree  of  divorce  grounded  upon 
more  than  one  cause  of  action  may  not 
be  set  aside  unless  a  meritorious  de- 
fense, with  facts  stated  as  its  basis,  to 
each  cause  of  action,  is  set  up;  because, 
if  to  any  cause  of  action  there  is  no  de- 
fense, that  cause  will  be  sufficient  to  up- 
hold the  decree.    Ibid. 

Before  a  court  will  set  aside  a  decree 
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of  absolute  divorce  granted  by  default 
upon  personal  service  of  process,  and 
allow  the  defendant  to  eome  in  and  de- 
fend the  suit;  it  must  be  made  plain  that 
the  defendant  had  a  good  defense  to  the 
action^  and  what  that  defense  is  must 
appear  by  a  proposed  answer.  Maguire 
V.  Maguire  (1902)  76  App.  Div.  634,  78 
N.  T.  Supp.  312.  O'Brien,  J.,  dissenting, 
contended  for  a  less  rigid  and  technical 
rule  in  divorce  suits  because  of  the  pub- 
lic concern. 

It  is  essential  to  the  maintenance  of  a 
bill  in  equity  to  enjoin  a  judgment  at 
law  that  the  complainant  allege  and 
prove  a  good  and  meritorious  defense  to 
the  cause  of  action,  or  to  such  part  of  it 
as  he  seeks  to  litigate  by  the  bill. 
Weems  v.  Weems  (1882)  73  Ala.  462. 

A  decree  granted  by  default,  annulling 
a  marriage,  will  not  be  set  aside  in  an 
action  brought  for  the  purpose,  alleging 
a  fraud  in  obtaining  it  through  misrepre- 
sentation and  deceit  that  induced  the  de- 
fendant to  refrain  from  consulting  coun- 
sel and  making  a  defense  to  the  action 
to  annul;  when  the  defendant  neither 
alleges  nor  proves  that  there  was  any  de- 
fense. Blank  v.  Blank  (1887)  107  N.  Y. 
91,  13  N.  E.  616. 

An  application  to  open  a  default  in  a 
divorce  suit  and  to  set  aside  the  de- 
cree where  a  defendant  was  personally 
sensed  with  process  must  be  supported 
by  proof  of  a  meritorious  and  legal  de- 
fense. Phelps  v.  Phelps  (1838)  7  Paige 
(N,  Y.)  160. 

One  who  had  no  defense  to  a  divorce 
suit  cannot  have  a  decree  taken  in  it  by 
the  opposite  party  by  default  upon  con- 
structive service  set  aside  or  nullified 
for  irregularities  or  defects  in  the  pa- 
pers and  proceedings.  Carr  v.  Carr 
(1892)  92  Ky.  652,  36  Am.  St.  Rep.  614, 
18  S.  W.  453. 

One  who  seeks  relief  in  equity  on 
technical  grounds  against  a  judgment 
must  show  a  just  and  meritorious  de- 
fense, making  it  at  least  a  possibility 
that  the  judgment,  if  a  new  trial  is  had, 
will  be  a  different  one.  Van  Buren  v. 
Posteraro  (1909)  45  Colo.  688,  132  Am. 
St.  Rep.  199,  102  Pac.  1067. 

The  failure  of  a  party  appl3dng  to  va- 
cate a  decree  of  divorce  rendered  against 
him  to  make  out  a  good  defense  on  the 
merits  to  the  divorce  action  justifies  a 
denial  of  his  application.  Whittaker  v. 
Whittaker  (1894)  151  El.  266,  37  N.  E. 
1017. 

A  woman  who  in  her  petition  to  set 

aside  a  divorce  obtained  by  her  husband 

on    the   ground   of   her   adultery,   fails 

to  show  any  defense  to  the  suit,  and 
UR.A.1917B. 


when  it  appears  that  there  were  good 
grounds  for  granting  him  a  divorce, 
should  be  refused  relief  where  she  had 
due  notice  and  full  knowledge  of  all  the 
proceedings  while  they  were  pending, 
and  stayed  away  from  the  hearing  be- 
cause, as  she  alleged,  her  husband's  state- 
ments led  her  to  believe  her  adultery 
made  it  unsafe  for  her  to  attend.  Taylor 
V.  Taylor  (1913)  52  Pa.  Super,  a.  388. 

Proceedings  to  vacate  judgmenta  are, 
in  Washington,  original  ones,  regulated 
by  statute,  by  which  they  may  not  be 
set  aside  until  it  has  been  adjudged  that 
there  is  a  valid  defense  to  the  action  in 
which  the  judgment  was  rendered. 
Cooper  V.  Cooper  (1916)  —  Wash.  — , 
158  Pac.  1007. 

In  a  bill  in  equity  to  set  aside  a  deeree 
of  divorce  obtained  by  default  without 
personal  service  of  process,  upon  the 
ground  that  it  was  procured  by  a  fraud 
upon  the  court,  committed  by  the  suc- 
cessful party  in  falsely  swearing  to  the 
existence  of  facts  which  did  not  exist, 
and  were  essential  to  the  jurisdiction  of 
the  court,  it  is  unnecessary  for  the  com- 
plainant to  show  any  defense  to  the 
alleged  ground  of  divorce.  Corney  v. 
Corney  (1906)  79  Ark.  289,  116  Am.  St. 
Rep.  80,  95  S.  W,  135. 

If  an  affidavit  to  set  aside  a  decree 
of  divorce  granted  by  default  without  a 
personal  service  contains  sufficient  de- 
nials of  material  matters  alleged  in  the 
complaint,  and  sets  forth  a  good  defense 
on  the  merits,  if  its  averments  are  true, 
there  is  no  necessity  for  accompanying 
it  with  an  affidavit  of  merits.  Mc- 
Blain  v.  McBlain  (1888)  77  OaL  507,  20 
Pac.  61. 

A  motion  to  vacate  a  judgment  and 
for  a  new  trial  in  a  divorce  suit  does  not 
require  the  support  of  an  affidavit  of 
merits,  where  the  decree  was  taken  ex 
parte,  in  the  absence  of  the  defendant 
and  his  counsel,  after  issue  had  been 
joined  and  the  cause  was  awaiting  trial, 
and  was  transferred  without  notice  from 
the  forum  in  which  it  was  expected  to  be 
heard  to  another.  Cottrell  v.  Cottrell 
(1890)  83  GaL  457,  23  Pac.  531. 

An  affidavit  of  merits  has  no  plaoe  in 
a  proceeding  to  set  aside,  upon  facts 
establishing  either  collusion  of  the  par- 
ties or  else  that  the  aggrieved  party  was 
grossly  misled  and  deceived  by  the  other, 
a  decree  of  divorce  rendered  for  want  of 
an  answer  to  the  complaint.  Mulkey  v. 
Mulkey  (1893)  100  GaL  91,  34  Pac.  621. 

An  affidavit  of  merits,  while  not  ma- 
terial as  such,  which  contains  specific 
denials  of  the  allegations  of  the  com- 
plaint, may  take  the  place  of  a  proposed 
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hnswer,  in  some  circumstances,  upon  a 
motion  to  set  aside  a  decree  of  divorce 
entered  on  default  for  want  of  an  an- 
swer, where  the  facts  disclosed  show 
either  eoUusive  conduct  of  the  parties 
or  gross  deception  by  the  successful  one 
of  the  other.    Ibid. 

VIII.  Perjurp  oomntiUed  in  olttaining 
dtvoree  am  grtnind  for  relief. 

It  is  a  general  rule  that  presenting 
fabricated  evidence  or  perjured  testi- 
mony upon  a  trial  where  the  falsity 
might  or  should  have  been  exposed  and 
refuted  is  not  such  a  fraud  in  obtaining 
a  judgment  or  decree  as  will  warrant  its 
nullification. 

XJ.  S. — United  States  v.  Throckmorton 
(1878)  98  U.  S.  61,  25  L.  ed.  93;  Vance 
V.  Burbank  (1879)  101  U.  S.  514,  25  L. 
ed.  929;  Hilton  v.  Guyot  (1895)  159  U. 
S.  113,  40  L.  ed.  95,  16  Sup.  Ct.  Rep. 
139;  United  States  v.  Beebe  (1900)  180 
U.  S.  343,  45  L.  ed.  563,  21  Sup.  Ct.  Rep. 
371;  Cotzhausen  v.  Kerting  (1886)  29 
Fed.  821;  Andes  v.  Millard  (1895)  70 
Fed.  515;  Ritchie  v.  McMullen  (1897)  25 
C.  C.  A.  50,  47  U.  S.  App.  470,  79  Fed. 
522;  United  States  v.  Gleeson  (1898) 
33  C.  C.  A.  272,  62  U.  S.  App.  311,  90 
Fed.  778;  Nelson  v.  Meehan  (1907)  12 
L..BjSl.(N.S.)  374,  83  C.  C.  A.  697,  155 
Fed.1. 

AlJL— Duckworth  v.  Duckworth  (1859) 
35  Ala.  70;  Cromelin  v.  McCauley  (1880) 
67  Ala.  542;  Noble  v.  Moses  Bros.  (1883) 
74  Ala.  604;  Peterson  v.  Blanton  (1884) 
76  Ala.  264;  Rittenberry  v.  Wharton 
(1912)  176  Ala.  390,  58  So.  293;  De  Soto 
Coal,  Min.  &  Development  Co.  v.  Hill 
(1914)  188  Ala.  667,  65  So.  988 ;  Hendley 
V.  Chabert  (1914)  189  Ala.  258,  65  So. 
993. 

Ark.— Scott  V.  Penn  (1900)  68  Ark. 
492,  60  S.  W.  236;  James  v.  Gibson 
(1904)  73  Ark.  440,  84  S.  W.  485;  Boyn- 
ton  V.  Ashabranner  (1905)  75  Ark.  415, 
88  S.  W.  666,  1011,  91  S.  W.  20;  Parker 
V.  Bowman  (1907)  -83  Ark.  508, 104  S.  W. 
158 ;  Bank  of  Pine  Bluff  v.  Levi  (1909) 
90  Ark.  166,  118  S.  W.  260;  Stewart  v. 
Stewart  (1911)  101  Ark.  86,  141  S.  W. 
193;  Hall  v.  Cox  (1912)  104  Ark.  303, 
149  S.  W.  80. 

OaL—Pico  V.  Cohn  (1891)  91  Cal.  129, 

13  L.R.A.  336,  26  Am.  St.  Rep.  159,  26 

Pae.  970,  27  Pac.  537;  Steen  v.  March 

(1901)  132  Cal.  616,  64  Pac.  994;  Sohler 

V.  Sohler  (1902)  135  Cal.  323,  87  Am. 

St.  Rep.  98,  67  Pac.  282;  Dane  v.  Layne 

(1909)  10  Cal.  App.  366,  101  Pac.  1067; 

Davies  v.  Hibemia  Sav.  &  L.  Soc.  (1913) 

21  Cal.  App.  444,  132  Pac.  462. 
L.R.A.1917B. 


I  Idaho— Donovan  v.  Miller  (1906)  12 
Idaho,  600,  9  L.R.A.(N.S.)  524,  88  Pac. 
82,  10  Ann.  Cas.  444. 

HI.— Ames  V.  Snider  (1870)  56  lU. 
498;  Cairo  &  St.  L.  R.  Co.  v.  Holbrook 
(1879)  92  111.  297;  Kretschmar  v.  Ru- 
precht  (1907)  230  lU.  492,  82  N.  E.  836; 
Hollister  v.  Sobra  (1914)  264  Dl.  535, 
106  N.  E.  507;  Guthrie  v.  Doud  (1889) 
33  111.  App.  68;  Kingman  v.  Kingman 
(1895)  61  HI.  App.  134;  Johnson  v.  Anna 
Bldg.  &  L.  Asso.  (1907)  133  111.  App. 
213. 

Ind.— Riley  v.  Murray  (1856)  8  Ind. 
354;  Pepin  v.  Lautman  (1901)  28  Ind. 
App.  74,  62  N.  E.  60;  Walker  v.  State 

(1908)  43  Ind.  App.  605,  86  N.  E.  502. 
Iowa— Cottle  v.  Cole  (1866)  20  Iowa, 

481;  Heathcote  v.  Haskins  (1888)  74 
Iowa,  566,  38  N.  W.  417 ;  Wood  v.  Wood 
(1906)  136  Iowa,  128,  12  L.R.A.(N.S.) 
891,  125  Am.  St.  Rep.  223,  113  N.  W. 
492;  Tollefson  v.  Tollefson  (1908)  137 
Iowa,  151,  114  N.  W.  631;  Richards  v. 
Moran  (1908)  137  Iowa,  220,  114  N.  W. 
1035;  Hedrick  v.  Smith  (1908)  137  Iowa, 
625,  115  N.  W.  226 ;  Kwentsky  v.  Sirovy 

(1909)  142  Iowa,  385,  121  N.  W.  27; 
Mengel  v.  Mengel  (1909)  145  Iowa,  737, 
120  N.  W.  72,  122  N.  W.  899;  Gelwicks 
V.  Gelwicks  (1913)  160  Iowa,  675,  142 
N.  W.  409. 

Kan.— Bleakley  v.  Barclay  (1907)  75 
Kan.  462,  10  L.R.A.(N.S.)  230,  89  Pac. 
906;  Electric  Plaster  Co.  v.  Blue  Rapids 
City  Twp.  (1910)  81  Kan.  730,  25  L.R.A. 
(KS.)  1237,  106  Pac.  1079;  McCormick 
V.  McCormick  (1910)  82  Kan.  31,  107 
Pac.  546;  Garrett  Biblical  Inst.  y.  Min- 
ard  (1910)  82  Kan.  338,  108  Pac.  80; 
MiUer  v.  Miller  (1913)  89  Kan.  151, 130 
Pac.  681;  Cheever  v.  Kelly  (1916)  96 
Kan.  269,  150  Pac.  529. 

La.— Gusman  v.  Hearsey  (1876)  28 
La.  Ann.  709,  26  Am.  Rep.  104;  Perry  v. 
Rue  (1879)  31  La.  Ann.  287;  Eowe  v. 
Chicago  Lumber  &  C.  Co.  (1898)  60  La. 
Ann.  1258,  24  So.  235. 

Md. — Maryland  Steel  Co.  v.  Marney 
(1900)  91  Md.  360,  46  Atl.  1077. 

Mass. — Greene  v.  Greene  (1854)  2 
(3ray,  361,  61  Am.  Dec.  454;  Holbrook  v. 
Holbrook  (1874)  114  Mass.  568;  Zeitlin 
V.  Zeitlin  (1909)  202  Mass.  205,  23  L.R.A. 
(N.S.)  669,  132  Am.  St.  Rep.  490,  88  N. 
E  762 

Mich.— Miller  t.  Morse  (1871)  23 
Mich.  366;  Codde  v.  Mahiat  (1896)  109 
Mich.  186,  66  N.  W.  1093 ;  Steele  v.  Cul- 
ver (South  Haven  &  E.  R.  Co.  v.  Cul- 
ver) (1909)  157  Mich.  344,  23  L.R.A. 
(N.S.)  564,  122  N.  W.  95. 

Mo. — Neun  v.  Blackstone  Bldg.  &  L. 
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Asso.  (1899)  149  Mo.  74,  50  S.  W.  436; 
Wabash  R.  Co.  v.  Mirrielees  (1904)  182 
Mo.  126,  81  S.  W.  437 ;  Cantwell  v.  John- 
son (1911)  236  Mo.  575,  139  S.  W.  365  j 
Lieber  v.  Lieber  (1911)  239  Mo.  1,  143 
S.  W.  458;  Springfield  Traction  Co.  v. 
Dent  (1911)  159  Mo.  App.  220,  140  S. 
W.  606;  Blass  v.  Blass  (1916)  —  Mo. 
App.  — ,  186  S.  W.  1094. 

K.  H.— Demerit  v.  Lyford  (1853)  27 
N.  H.  541;  Folsom  v.  Folsom  (1874)  55 
N.  H.  78. 

N.  J.— Wilson  V.  Anthony  (1907)  72 
N.  J.  Eq.  836,  66  Atl.  907. 

N.  Y. — Woodworth  v.  Van  Buskirk 
(1815)  1  Johns.  Ch.  432;  Ross  v.  Wood 
(1876)  8  Hun,  185,  affirmed  in  (1877)  70 
N.  Y.  8;  Verplanck  v.  Van  Buren  (1877) 
11  Hun,  328,  reversed  for  other  reasons 
in  (1879)  76  N,  Y.  247;  Gitler  v.  Russian 
Co.  (1908)  124  App.  Div.  273,  108  N.  Y. 
Supp.  793;  Standard  Fashion  Co.  v. 
Thompson  (1910)  137  App.  Div.  588, 122 
N.  Y.  Supp.  300;  Woodruff  v.  Johnston 
(1892)  29  Jones  &  S.  348, 19  N.  Y.  Supp. 
861 ;  Hoskins  v.  Nichols  (1905)  48  Misc. 
465,  96  N.  Y.  Supp.  926;  Whittley  v. 
Whittley  (1908)  60  Misc.  201,  111  N.  Y. 
Supp.  1078. 

Ohio — Michael  v.  American  Nat.  Bank 

(1911)  84  Ohio  St.  370,  38  L.R.A.(N.S.) 
220,  95  N.  E.  905. 

Okla.— Thornton  v.  Peery  (1898)  7 
Okla.  441,  54  Pac.  649;  Brown  v.  Trent 

(1912)  36  Okla.  239,  128  Pac.  895. 
Or.— Friese  v.  Hummel  (1894)  26  Or. 

145,  46  Am.  St.  Rep.  610,  37  Pac.  458. 

Pa.— Kountz's  Appeal  (1878)  2  Walk. 
458;  Latimer  v.  Dean  (1899)  31  Pittsb. 
L.  J.  N.  S.  192. 

R.  I— White  V.  White  (1913)  —  R.  I. 
— ,  86  Atl.  552. 

S.  D.— Reeves  v.  Reeves  (1909)  24  S. 
D.  435,  25  L.R.A.(N.S.)  674,  123  N.  W. 
869. 

Ter— Moor  v.  Moor  (1901)  —  Tex. 
Civ.  App.  — ,  63  S.  W.  347. 

Utah— Cantwell  v.  Thatcher  Broa. 
Bkg.  Co.  (1915)  —  Utah,  — ,  151  Pac. 
986. 

Vt— Camp  V.  Ward  (1897)  69  Vt.  286, 
60  Am.  St.  Rep.  929,  37  Atl.  747 ;  French 
V.  Raymond  (1909)  82  Vt.  156,  137  Am. 
St.  Rep.  994,  72  Atl.  324. 

Wash. — Robinson  v.  Robinson  (1914) 
77  Wash.  663,  51  L.R.A.(N.S.)  534,  138 
Pac.  288;  Robertson  v.  Freebury  (1915) 
87  Wash.  558,  L.R.A.1916B,  883, 152  Pac. 
5;  Cooper  v.  Cooper  (1916)  —  Wash.  — , 
158  Pac.  1007. 

W.  Va, — Farmers  &  S.  Leaf  Tobacco 
Warehouse  Co.  v.  Pridemore  (1904)  55 
W.  Va.  461,  47  S.  E.  258. 

That  prejudiced  testimony  suborned 
L.R.A.1017B. 


by  the  successful  party  was  given  to  pro- 
cure the  judgment  on  the  trial  of  a  di- 
vorce suit  affords  no  sufficient  ground 
for  setting  aside  the  decree.  Zeitlin  v. 
Zeitlin  (1909)  202  Mass.  205,  23  L.R.A, 
(N.S.)  569,  132  Am.  St.  Rep.  490,  88  N. 
E.  762. 

Although  a  decree  of  divorce  was  ob- 
tained by  fraud  and  false  testimony,  it 
cannot,  in  Ohio,  if  the  court  which  grant- 
ed it  had  jurisdiction  of  the  subject  and 
the  parties,  be  set  aside  on  an  original 
bill  filed  at  a  subsequent  term.  Parish 
V.  Parish  (1859)  9  Ohio  St.  634,  75  Am. 
Dec.  482;  Neil  v.  Neil  (1883)  38  Ohio  St. 
558;  Knapp  v.  Thomas  (1883)  39  Ohio 
St.  377,  48  Am.  Rep.  462. 

An  absolute  divorce  obtained  by  a  hus- 
band against  his  wife  upon  the  ground 
of  her  adultery  cannot  be  successfully 
attacked  by  her  and  set  aside  in  a  sub- 
sequent suit  brought  by  her  against  him 
to  procure  a  divorce  in  her  favor,  ground- 
ed upon  his  desertion,  and  based  upon 
allegations  that  his  decree  was  got  by 
perjured  testimony  suborned  by  him, 
and  through  his  collusive  fraud  with  the 
false  witnesses.  Greene  v.  Greene  (1854) 
2  Gray  (liass.)  361,  61  Am.  Dec.  454. 

Inasmuch  as  an  action  for  divorce  will 
not  survive  the  death  of  one  of  the  par- 
ties to  it,  after  the  death  of  the  success- 
ful party  a  decree  of  divorce  entered  on 
default  and  attacked  on  the  ground  that 
it  was  procured  by  perjured  testimony, 
without  personal  service  of  process,  can- 
not be  set  aside  to  permit  a  defense  to 
be  interposed  and  tried.  Kirschner  v. 
Dietnch  (1895)  110  Oal.  502,  42  Pac. 
1064. 

A  separate  action  cannot  be  main- 
tained to  set  aside  a  judgment  of  a  court 
of  competent  jurisdiction  on  the  ground 
that  it  was  procured  by  false  testimony, 
where  the  oourt  which  rendered  it  has 
ample  power  to  give  adequate  relief  from 
it  upon  an  application  in  the  same  suit. 
Johnston  v.  Paul  (1876)  23  Misn.  46; 
Wieland  v.  Shillock  (1876)  23  Minn.  227. 

A  reason  given  for  the  refusal  of 
courts  to  set  aside  judgments  rendered 
upon  trials  of  issues  of  fact  by  tribunals 
which  fully  heard  the  testimony  of  both 
litigants,  where  it  is  alleged  that  the 
judgments  were  obtained  by  means  of 
false  testimony  on  the  trial  and  suborna- 
tion of  perjury  by  the  successful  liti- 
gant, is  that,  in  a  large  proportion  of 
all  cases  tried,  it  might  plausibly  be  con- 
tended that  some  part  of  the  material 
testimony  was  untrue,  and  that  in  a  great 
many  cases  it  might  be  charged  and 
strongly  supported  that  the  prevailing 
party  had  knowingly  given  or  procured 
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others  to  give  false  testimony  upon  the 
issues  involved.  Zeitlin  v.  Zeitlin  (1909) 
202  Mass.  205,  23  L.R.A.(N.S.)  569,  132 
Am.  St.  Rep.  490,  88  N.  E.  762. 

The  general  rule  that  a  judgment  will 
not  be  set  aside  because  it  was  obtained 
by  means  of  perjury  has  not  been  ac- 
cepted as  a  sound  one  in  a  line  of  cases 
in  Texas.  Bell  v.  Walnitzch  (1873)  39 
Tex.  132;  Overton  v.  Blum  (1878)  50  Tex. 
423;  McMurray  v.  McMurray  (1887)  67 
Tex.  666,  4  S.  W.  357;  Dickinson  v. 
Dickinson  (1911)  —  Tex  Civ.  App.  — > 
138  S.  W.  205. 

In  Louisiana  an  action  to  annul  a  de- 
cree of  divorce  has  been  held  to  be 
maintainable  on  the  ground  that  it  was 
obtained  by  means  of  false  testimony 
given  by  the  witnesses  in  behalf  of  the 
successful  party,  provided  it  is  alleged 
and  clearly  proved  that  the  perjury  was 
not  discovered  until  within  one  year  be- 
fore the  action  to  annul  was  brought. 
Emuy  V.  Farr  (1910)  125  La.  825,  51  So. 
1003. 

In  Nebraska  countenance  has  been 
given  in  sundry  cases  to  the  doctrine 
that  obtaining  a  judgment  by  means  of 
wilful  and  intentional  perjury  in  order 
to  make  out  a  cause  of  action  or  estab- 
lish a  defense  on  a  trial  constitutes  such 
a  fraud  as  entitles  the  defeated  litigant 
to  have  the  judgment  set  aside.  Hard 
V.  Hard  (1897)  51  Neb.  412,  70  N.  W. 
1122;  Barr  v.  Post  (1899)  59  Neb.  361, 
80  Am.  St.  Rep.  680,  80  N.  W.  1041; 
City  Sav.  Bank  v.  Carlon  (1910)  87  Neb. 
266,  127  N.  W.  161;  Koop  v.  Acken 
(1911)  90  Neb.  77,  35  L.R.A.(N.S.)  782, 
132  N.  W.  721;  Wunrath  v.  People's 
Furniture  &  Cai-pet  Co.  (1915)  98  Neb. 
342,  152  N.  W.  736. 

In  North  Carolina  a  judgment  pro- 
eured  by  false  testimony  knowingly  and 
corruptly  given  is  deemed  to  have  been 
obtained  by  fraud,  and  may  be  set  aside 
or  otherwise  nullified  in  equity,  provided 
the  perjurer  has  been  convicted  of  the 
crime.  Peagram  v.  King  (1823)  9  N.  0. 
(2  Hawks,)  605,  11  Am.  Dec.  793; 
Burgess  v.  Lovengood  (1856)  55  N.  0. 
(2  Jones,  Eq.)  457;  Dyche  v.  Patton 
(1857)  56  N.  0.  (3  Jones,  Eq.)  332; 
Moore  v.  Gulley  (1907)  144  N.  0.  81,  10 
L.R.A.(N.S.)  242,  56  S.  E.  681;  Mottu 
V.  Davis  (1910)  153  H.  0.  160,  69  S.  E. 
63. 

The  decision  of  Green,  J.,  at  special 
term  of  the  city  court  of  New  York,  in 
Wieser  v.  Times  Realty  &  Constr.  Co'. 
(1910)  131  N.  Y.  Supp.  337,  was  one  of 
the  few  instances  reported  of  setting 
aside  a  judgment  entered  on  the  verdict 
of  a  jury  after  a  contested  trial,  and 
L.R.A.1917B. 


after  an  affirmance  on  appeal,  because 
of  the  confessed  perjury  on  the  trial  of 
an  important  witness  in  testifying  to  a 
material  part  of  the  successful  litigant's 
case.  The  perjury  was  flagrant  and  un- 
denied.  The  learned  judge,  righteously 
indignant,  gave  way  to  his  indignation, 
but  cited  no  authorities  and  ignored  the 
general  rule. 

If  any  fraud,  sufficient  to  justify  the 
conclusion  that  a  different  result  would 
have  been  produced  if  it  had  not  existed, 
extrinsic  or  collateral  to  the  issues,  ac- 
companied false  swearing  or  perjury  by 
which  a  judgment  was  procured,  such 
judgment  may  be  set  aside  as  fraudulent. 
Wood  V.  Wood  (1906)  136  Iowa,  128,  12 
L.R.A.(N.S.)  891,  125  Am.  St.  Rep.  223, 
113  N.  W.  492. 

The  general  rule  forbidding  the  set- 
ting aside  of  a  judgment  or  decree  of  a 
court  of  competent  jurisdiction  because 
it  was  obtained  by  means  of  manu- 
factured evidence  and  false  testimony 
was  examined,  and  exceptions  to  it  were 
mentioned  and  limits  to  its  application 
stated  in  a  recent'decision  of  the  Wiscon- 
sin supreme  court.  Boring  v.  Ott  (1909) 
138  Wis.  260,  19  L.R.A.(N.S.)  1080, 
119  N.  W.  865. 

There  are,  it  has  been  said,  authorities 
holding  that  a  judgment  obtained  by 
perjured  testimony  may  be  set  aside  in 
equity;  but,  it  was  added,  this  is  not  be- 
lieved to  be  the  law,  and  the  reason  given 
was  that  '^to  investigate  the  character  of 
testimony  upon  which  a  judgment  was 
obtained  would  be  to  retry  the  issues 
submitted  in  the  trial  at  which  the  judg- 
ment was  obtained  and  the  result  would 
be  that  there  would  be  no  end  to  the  liti- 
gation." Brown  v.  Trent  (1912)  36 
Okla.  239,  128  Pae.  895. 

Actions  to  set  aside  judgments  which 
had  been  procured  by  perjury  or  subor- 
nation of  perjury  were  authorized  by 
statute  (Gen.  Stat.  1878,  chap.  66,  §  285) 
in  Minnesota.  Bopista  v.  Johnson  (1888) 
38  Minn.  230,  36  N.  W.  341. 

The  text  of  this  statute  appears  in 
Spooner  v.  Spooner  (1879)  26  Minn.  137, 
1  N.  W.  838. 

This  statute  was  declared  to  be  deroga- 
tory to  the  well-established  and  salutary 
principle  and  policy  of  the  common  law 
which  forbids  the  retrial  of  issues  once 
determined  by  final  judgment,  and,  there- 
fore, an  enactment  which  should  not  be 
so  construed  as  to  extend  its  operation 
beyond  its  most  obvious  import.  Stewart 
V.  Duncan  (1889)  40  Minn.  410,  42  N.  W. 
89. 

Although  in  Minnesota  an  action  to  set 
aside  a  judgment  which  had  been  pro- 
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cured  by  perjury  or  subornation  of  per- 
jury was  expressly  authorized  by  this 
statute,  it  has  been  decided  that  an  ac- 
tion to  set  aside  a  judgment  will  not  lie 
in  virtue  of  it  where  the  pleadings  dis- 
closed a  fact  to  be  proved,  so  that  the  ad- 
verse litigant  knew  what  the  pleader 
would  attempt  to  prove,  and  was  iinder 
no  necessity  of  depending  on  the  pleader 
to  prove  the  fact  as  he  claimed  it,  and 
the  perjury  was  committed  in  proving 
such  fact.  Hass  v.  Billings  (1889)  42 
Minn.  63,  43  N.  W.  797;  Colby  v.  Colby 
(1894)  59  Minn.  432,  50  Am.  St.  Eep. 
420,  61  N.  W.  460;  Watkins  v.  Landon 
(1897)  67  Minn.  136,  69  N.  W.  711; 
O'Brien  v.  Larson  (1898)  71  Minn.  371, 
74  N.  W.  148;  Geisberg  v.  O'Laughlin 
(1903)  88  Minn.  431,  93  N.  W.  310; 
Moudry  v.  Witzka  (1903)  89  Minn.  300, 
94  N.  W.  885;  Bisseberg  v.  Ree  (1906) 
99  Minn.  481,  109  N.  W.  1115;  Hay  ward 
V.  Larrabee  (1908)  106  Minn.  210,  130 
Am.  St.  Rep.  606,  118  N.  W.  795 ;  Major 
V.  Leonard  (1911)  115  Minn.  439,  132  N. 
W.  915;  McElrath  v.  McEIrath  (1913) 
120  Minn.  380,  44  L.R.'A.(N.S.)  505,  139 
N.  W.  708. 

This  statute  was,  it  has  been  said, 
never  intended  to  excuse  a  litigant  from 
exercising  proper  diligence  in  preparing 
for  trial  and  learning  the  facts  of  which 
evidence  was  available.  Wann  v.  North- 
western Trust  Co.  (1913)  120  Minn.  493, 
139  N.  W.  1061. 

While  perjury  on  the  part  of  a  plain- 
tiff! respecting  a  fact  not  exclusively  or 
peculiarly  within  his  knowledge,  for  ex- 
ample, that  the  defendant  was  physically 
impotent  to  bear  children,  is  not  enough, 
of  itself,  to  sustain  an  action  under  this 
statute  to  set  aside  a  decree  of  divorce 
obtained  by  him  by  means  of  false  testi- 
mony, yet,  when  such  perjury  was  a  part 
of  a  fraudulent  scheme  of  his  to  divorce 
his  wife  and  prevent  her  from  opposing 
him,  it  is  a  circumstance  which  adds 
weight  to  the  attack  on  the  decree  when 
associated  with  other  impeaching  proof. 
Colby  V.  Colby  (1894)  59  Minn.  432,  50 
Am.  St.  Rep.  420,  61  N.  W.  460. 

IX.  Adtnissifm  of  incompetent  or  preju. 
diced  testimony  as  ground  for  relief 
from,  divorce, 

A  defendant  who  made  default  in  a 
divorce  suit  after  being  regularly  served, 
and  well  knowing  the  pendency  of  the 
axstion,  cannot  overturn  the  decree  ren- 
dered on  the  ground  that  the  chief  wit- 
ness for  the  plaintiff  gave  exaggerated 
testimony.  O'Brien  v.  D'Hemecourt 
(1907)  118  La.  996,  43  So.  654. 

The  fact,  if  true,  that  the  chief  wit- 
L.R.A.19nB. 


ness  for  a  plaintiff  in  a  divorce  suit 
was  biased  against  the  defendant,  and 
gave  exaggerated  and  unjust  testimony, 
will  not  warrant  setting  aside  the  decree 
where  there  was  other  unobjectionable 
and  unassailed  testimony  which  gave 
ample  corroboration.    Ibid. 

It  is  no  ground  for  setting  aside  a  de- 
cree of  divorce  rendered  in  regular  pro- 
ceedings after  due  service  against  a  de- 
fendant by  default,  that,  in  taking  proof 
of  the  plaintiJQ^'s  charges,  an  incompetent 
piece  of  evidence  was  erroneously  ad- 
mitted, when  without  it  there  was  ample 
testimony  properly  received  to  sustain 
the  decree,  and  the  error  was  not  preju- 
dicial.   Ibid. 

A  decree  of  divorce  will  not  be  set 
aside  because  improper  testimony  re- 
specting the  defendant's  identity  was  ad- 
mitted, when  there  was  other  unobjec- 
tionable testimony  in  to  prove  it. 
Robertson  v.  Robertson  (1880)  9  Daly 
(N.  Y.)  44. 

X,  Insufficiency  of  evidence  to  tcarrant 
divorce   as   a   basis  of  attaclc. 

That  the  evidence  was  insufficient  to 
warrant  a  judgment  of  divorce  is  not 
sufficient  to  sustain  an  action  to  annul 
the  decree.  Emuy  v.  Farr  (1910)  125 
La.  825,  51  So.  1003;  Miller  v.  Bearb 
(1914)  134  La.  893,  64  So.  822. 

A  decree  of  divorce  which  rested  upon 
some  substantial  testimony  will  not,  after 
several  months  have  passed,  be  set  aside 
on  the  ground  that  it  was  not  supported 
by  sufficient  testimony.  Robertson  v. 
Robertson  (1880)  9  Daly  (N.  Y.)  44. 

After  the  denial  of  a  motion  for  a  new 
trial  upon  the  ground  that  the  evidence 
was  insufficient  to  sustain  the  verdict, 
the  defeated  party  cannot  avoid  the  judg- 
ment by  moving  to  set  it  aside  upon  the 
same  ground.  Treat  v.  Treat  (1915)  170 
Oal.  337,  150  Pac.  57. 

A  motion  to  set  aside  a  judgment,  en- 
tered after  a  verdict  on  a  trial,  does  not 
call  in  question  the  competency  or  suffi- 
ciency of  the  evidence  upon  which  it 
rests.  Penn  v.  McGhee  (1909)  6  Ga. 
App.  631,  65  S.  E.  686. 

The  ordinary  remedy  of  one  aggrieved 
by  a  judgment  of  divorce  that  rests  upon 
insufficient  evidence  is  an  appeal,  and  not 
a  motion  to  vacate  the  decree.  Wiemer 
V.  Wiemer  (1911)  21  N.  D.  371,  130  N. 
W.  1015. 

Although  a  judgment  of  divorce  can- 
not rest  upon  a  defendant's  acknowledg- 
ment that  the  charges  stated  in  the  com- 
plaint are  true,  without  other  proof, 
nevertheless  a  divorce  granted  upon  such 
evidence,  recognized  and  invoked  by  both 
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parties  in  subsequent  judicial  proeeed- 
ingSy  and  acquiesced  in  for  more  than 
thirty  years,  will  not  be  treated  as  a 
nullity  in  proceedings  for  administering 
the  estate  of  the  deceased  husband,  for 
the  purpose  of  determining  whether  cer- 
tain property  should  or  should  not  be 
included  as  a  part  of  such  estate. 
Weigel's  Succession  (1866)  18  La.  Ann. 
49. 

The  quantum  and  probative  force  of 
the  evidence  upon  which  a  decree  of  di- 
vorce was  granted  will  not  be  examined 
upon  a  bill  in  equity  to  set  the  decree 
aside,  except  in  so  far  as  it  may  tend  to 
establish  fraud  in  procuring  the  divorce. 
Wilt  V.  Wilt  (1899)  2  Dauphin  Co.  Eep. 
(Pat.)  100. 

A  decree  of  divorce  obtained  without 
proof  of  the  facts  alleged,  by  default 
brought  about  through  the  payment  of 
money  to  defendant  to  induce  the  putting 
in  of  an  insuf&cient  defense,  and  allow- 
ing it  to  be  stricken  out  because  it  raised 
no  issue,  is  properly  set  aside  for  fraud 
and  collusion  in  its  procurement,  even 
at  the  suit  of  the  defendant,  and  not- 
withstanding his  reprehensible  conduct. 
True  V.  True  (1861)  6  Miim.  468,  Gil. 
315. 

XI.  Burden  of  proof  where  divorces  are 

attacked. 

A  burden  rests  upon  whoever  seeks  to' 
set  aside  a  judgment  or  decree  of  prov- 
ing facts  and  establishing  grounds  suffi- 
cient to  warrant  the  court  in  annulling 
it.  Waldrom  v.  Waldrom  (1884)  76  Ala. 
285;  Comey  v.  Comey  (1913)  108  Ark. 
415,  159  S.  W.  20;  Re  James  (1893)  99 
CaL  374,  37  Am.  St.  Eep.  60,  35  Pac. 
1122;  Penn  v.  McGhee  (1908)  6  Oa.  App. 
631,  65  S.  E.  686;  Van  Sickle  v.  Har- 
meyer  (1912)  172  IlL  App.  218;  Ellis  v. 
White  (1883)  61  Iowa,  644, 17  N.  W.  28; 
Erickson  v.  Erickson  (1914)  —  Iowa,  — , 
147  N.  W.  737;  Carr  v.  Carr  (1892)  92 
Ky.  552,  36  Am.  St.  Rep.  614,  18  S.  W. 
453;  MiUer  v.  Bearb  (1914)  134  La.  893, 
64  So.  822;  Sperry  v.  Sperry  (1907)  — 
Tex.  Civ.  App.  — ,  103  S.  W.  419;  Tau- 
sick  V.  Tausick  (1909)  52  Wash.  301, 100 
Pac.  757. 

The  burden  is  on  the  party  who  insti- 
tutes the  proceeding  to  set  aside  a  decree 
of  divorce  to  show  that  it  ought  not 
to  have  been  granted,  and  to  establish 
grounds  for  vacating  it.  Whittaker  v. 
Whittaker  (1894)  151  Dl.  266,  37  N.  E. 
1017. 

Whoso  would  overturn  a  final  judg- 
ment of  divorce,    acted    upon    by    the 
spouse  who  procured  it,  must  make  out 
most  clearly  a  right  to  the  relief  sought.   Whiting  v.  Whiting    (1874)    114  Mass. 
L.RA.1917B.  28 


Cooper  V.  Cooper  (1916)  —  Wash.  — , 
158  Pac.  1007. 

If,  for  example,  a  decree  of  divorce  is 
charged  to  have  been  collusive,  the  bur- 
den of  proving  the  collusion  must  be  sus- 
tained by  the  spouse  who  attacks  it  on 
that  ground.  Hopkins  v.  Hopkins  (1875) 
39  Wis.  167. 

And  if  a  decree  of  divorce  is  sought  to 
be  set  aside  because,  during  the  pendency . 
of  the  suit  in  which  it  was  granted,  the 
spouse  who  obtained  it  condoned  the 
other's  offenses  by  cohabiting  as  before, 
the  burden  of  proving  such  cohabitation 
and  condonation  rests  upon  the  assailant 
of  the  decree.  Morton  v.  Morton  (1897) 
117  CaL  443,  49  Pac.  557;  Faulkner  v. 
Faulkner  (1916)  90  Wash.  74,  155  Pac. 
404. 

One  bringing  suit  to  set  aside  a  judg- 
ment taken  against  him  is  bound  to  show 
that  he  was  wholly  free  from  negligence 
in  preparing  for  trial  and  leai*ning  the 
facts  of  which  evidence  was  available. 
Wann  v.  North  Western  Trust  Co. 
(1913)  120  Minn.  493, 139  N.  W.  1061. 

The  burden  rests  upon  a  litigant  who 
seeks  to  set  aside  a  judgment  taken 
against  him  for  want  of  a  defense,  of 
showing  that  he  was  prevented  from 
making  his  defense  when  he  had  a  good 
one  by  fraud,  accident,  or  the  conduct  of 
his  adversary,  unmixed  with  negligence 
on  his  part.  Clark  v.  Ramsey  (1915) 
143  Ga.  729,  85  S.  E.  869. 

To  entitle  a  spouse  against  whom  a 
judgment  of  divorce  has  been  rendered 
to  have  it  set  aside  in  a  suit  brought 
for  the  purpose,  it  is  necessary  to  allege 
and  prove  circumstances  of  unfairness 
or  fraud  operating  to  prevent  a  defense 
or  fair  trial.  McConkey  v.  McConkey 
(1916)  —  Tex.  Civ.  App.  — ,  187  S.  W. 
1100. 

It  is  elementary  that  fraud  will  not 
be  presumed  when  parties  do  not  stand 
in  fiduciary  relations.  McDonald  v. 
Pearson  (1896)  114  Ala.  630,  21  So.  534. 

The  burden  is  on  everyone  who  seeks 
to  set  aside  a  judgment  or  decree  on 
the  ground  that  it  was  obtained  by  fraud 
of  proving  the  fraud  charged.  Davis  v. 
Hibernia  Sav.  &  L.  Soc.  (1913)  21  OaL 
App.  444, 132  Pac.  462;  Clark  v.  Ramsey 
(Qa.)  supra;  Whittaker  v.  Whittaker 
(1894)  151  IlL  266,  37  N.  E.  1017;  Hop- 
kins V.  Hopkins  (1875)  39  Wis.  167. 

A  charge  of  fraud  in  obtaining  a  judg- 
ment of  divoree  must,  in  order  to  sus- 
tain a  bill  in  equity  to  set  it  aside,  be 
established  by  the  clearest  and  most  sat- 
isfactory evidence.  Whittaker  v.  Whit- 
taker (1894)  151  HI.  266,  37  N.  E.  1017; 
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494;  Holbrook  v.  Holbrook  (1874)  114 
Mass.  568;  Watkinson  v.  Watkinson 
(1904)  68  N.  J.  Eq.  632,  69  L.R.A.  397, 
60  Atl.  931,  6  Ann.  Cas.  326;  Wiemer 
V.  Wiemer  (1911)  21  N.  D.  371,  130  N. 
W.  1015;  Sperry  v.  Sperry  (1907)  — 
Tex.  Civ.  App.  — ,  103  S.  W.  419;  Mc- 
Conkey  v.  McConkey  (Tex.)  supra;  Mc- 
Donald V.  McDonald  (1904)  34  Wash. 
293,  75  Pac.  865;  Douglas  v.  Teller 
(1909)  53  Wash.  695,  102  Pac.  761. 

Fraud  will  not  be  imputed  when  the 
facts  and  circumstances  out  of  which  it 
is  supposed  to  arise  are  fairly  and  rea- 
sonably consistent  with  honesty  of  pur- 
pose. McDonald  v.  Pearson  (Ala.) 
supra. 

A  decree  of  divorce  will  not  be  set 
aside  by  the  court  after  the  term  at 
which  it  was  granted  without  clear  proof 
that  the  applicant  for  relief  against  it 
was  prevented  by  the  fraud  of  the  ad- 
verse party,  or  by  an  imposition  upon 
the  court,  from  being  heard  in  the  suit 
which  resulted  in  the  decree  upon  some 
matter  constituting,  if  established,  a  good 
defense.  Whiting  v.  Whiting  (1874)  114 
Mass.  494;  Holbrook  v.  Holbrook  (1874) 
114  Mass.  568. 

A  decree  of  divorce  challenged  for 
fraud  in  obtaining  it,  and  which  the 
party  complaining  of  it  had  a  full  oppor- 
tunity to  resist,  should  not  be  set  aside 
upK)n  very  weak  and  fairly  negatived  evi- 
dence. Catts  V.  Catts  (1908)  35  Pa. 
Super.  Ct.  293. 

A  refusal  to  set  aside  a  judgment 
alleged  to  have  been  taken  in  violation 
of  an  agreement  of  counsel  to  continue 
a  pending  case,  relied  upon  by  his  ad- 
versary, who  was,  in  consequence,  absent, 
will  not  be  disturbed  where  the  agree- 
ment was  denied  and  the  testimony  re- 
specting the  making  of  it  was  conflicting, 
because  fraud  must  be  clearly  estab- 
lished. Beck  V.  Jackson  (1911)  160  Mo. 
App.  427,  140  S.  W.  919. 

Whether  a  fraud  was  or  was  not  com- 
mitted in  obtaining  a  divorce  is  a  ques- 
tion of  fact  for  the  determination  of  the 
<*ourt  in  the  first  instance  in  proceedings 
to  set  aside  a  decree  upon  that  ground, 
and  its  decision,  when  resting  upon  evi- 
dence, cannot  be  disturbed  on  appeal. 
Miller  v.  Miller  (1914)  37  Nov.  257,  142 
Pac.  218. 

Fraud  in  procuring  a  decree  of  divorce 

pro   confesso   after   service   of   process 

by  publication  only  is  not  established  by 

strongly  contradicted  testimony  relating 

to    the   plaintiff's    length    of    residence 

requisite  to  confer  jurisdiction.     Whit- 

tatker  v.  Whittaker  (1894)  151  HL  266, 

37  N.  E.  1017. 
T..R.A.19]7B. 


An  order  granting  a  wife's  motion  to 
set  aside  a  divorce  granted  her  husband 
was  reversed  and  the  judgment  was  re- 
instated in  McCanna  v.  McCanna  (1914) 
28  N.  D.  30,  147  N.  W.  718 ;  because  the 
supreme  court,  after  examining  the  testi- 
mony, found  that  the  wife's  charges  that 
the  decree  had  been  procured  by  fraud, 
deceit,  and  coercion,  that  she  had  not 
been  personally  served  with  process,  that 
the  attorney  who  appeared  for  her  acted 
without  authority,  and  that  the  evidence 
upon  which  the  decree  was  based  was 
insufficient,  were  all  unfounded  and  un- 
true. 

One  who  attacks  a  decree  of  divorce 
regular  on  its  face,  granted  by  a  court 
of  competent  jurisdiction  by  default, 
after  service  by'  publication,  on  the 
ground  that  the  allegations  of  the  peti- 
tion and  the  affidavit  for  publication 
were  knowingly  false  and  untrue,  and 
hence  that  the  decree  was  procured  by 
fraud,  is  bound  to  show  by  affirmative 
and  positive  averments  actual  ignorance 
of  the  proceedings  in  the  divorce  suit 
while  they  were  pending.  Larimer  v. 
Knoyle  (1890)  43  Kan.  338,  23  Pac.  487. 

After  a  lapse  of  forty  years,  a  mar- 
riage contracted  with  another  man  by  a 
woman  previously  married  to  a  man  liv- 
ing at  the  time  of  the  second  marriage 
is  presumed  to  be  legal  by  reason  of  a 
valid  divorce  from  her  former  husband, 
so  as  to  put  the  burden  of  proving  the 
contrary  upon  a  party  questioning  the 
validity  of  the  second  marriage.  How- 
ton  V.  Gilpin  (1902)  24  Ky.  L.  Rep.  630, 
69  S.  W.  766. 

One  who  seeks  annulment  of  his  mar- 
riage to  a  divorced  woman  has  the  bur- 
den of  proving  not  only  that  her  former 
husband  was  living  when  the  marriage 
took  place,  but  that  her  decree  of  divorce 
from  him  was  void.  Hall  v.  Hall  (1910) 
139  App.  Div.  120,  123  N.  Y.  Supp. 
1056. 

Rights  originally  founded  in  fraud 
may  and  do,  through  difficulty  of  proving 
the  fraud,  become  unassailable  by  ordi- 
nary legal  methods.  United  States  v. 
Throckmorton  (1878)  98  U.  fi.  61,  25  L. 
ed.  93. 

Forasmuch  as  the  burden  which  rests 
upon  a  party  who  attacks  in  equity  a 
judgment  on  the  ground  that  it  was  pro- 
cured by  fraud,  of  establishing  the  fraud 
charged,  is  a  heavy  one,  he  ought  to  be 
as  unhampered  as  possible  in  presenting 
proof  of  the  fraud.  Davis  v.  Hibemia 
Sav.  &  L.  Soc.  (1913)  21  OaL  App.  444, 
132  Pac.  462. 

The  proof  of  fraud  to  impeach  a  judg- 
ment or  decree  in  equity,  while  necessar- 
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ily  required  to  be  clear  and  convincing^ 
is  not  required  to  establish  the  fraud  be- 
yond all  reasonable  doubt.  McDonald  v. 
Pearson  (1896)  U4  Ala.  630,  21  So.  534. 
In  proceedings  to  vacate  a  decree  of 
divorce  where  a  valid  defense  to  the  suit 
is  established,  had  under  the  statute  of 
Washington  (Rem.  &  Bal.  Code,  §§  465 
et  seq.),  the  court  may  first  hear  and 
determine  the  grounds  for  setting  aside 
or  modifying  the  decree  before  passing 
upon  the  validity  of  the  defense.  Cooper 
V.  Cooper  (1916)  —  Wash.  — ,  158  Pac. 
1007. 

XII,  Attacks  on  divorces  based  on  iU 
legal  service  of  process. 

Many  attacks  upon  judgments  of  di- 
vorce have  been  based  upon  the  ehaige 
that  the  spouse  against  whom  the  decree 
was  granted  never  had  a  day  in  court,  be- 
cause never  brought  before  the  court  by 
any  l^al  service  of  process.  If  the  com- 
plaining spouse  has  never  waived  the 
objection  and  never  been  estopped  to 
raise  it,  such  a  charge,  if  well  founded 
and  established  before  a  court  having 
power  and  jurisdiction  to  determine  it 
in  an  appropriate  suit  or  proceeding,  sea- 
sonably instituted,  is  fatal  to  the  judg- 
ment. 

In  a  divorce  suit  a  legal  service  of 
process  of  some  sort,  either  personal  or 
constructive,  in  conformity  to  an  author- 
izing statute,  is  essential.  Stephens  v. 
Stephens  (1884)  62  Tex.  337;  Weather- 
bee  V.  Weatherbee  (1866)  20  Wis.  499. 

If  no  legal  service,  either  personal  or 
constructive,  in  compliance  with  a  stat- 
ute, was  made  in  a  divorce  suit,  the  de- 
cree granted  therein  cannot  stand.  Ste- 
phens V.  Stephens  (Tex.)  supra. 

One  who  can  demonstrate  that  a  judg- 
ment or  decree  asserted  as  conclusive 
against  him  was  obtained  in  a  suit  of  the 
pendency  of  which  he  had  neither  actual 
nor  constructive  notice  or  knowledge, 
and  to  which  he  had  a  meritorious  de- 
fense, may  obtain  relief  from  it  in  a 
court  of  equity.  McAdams  v.  Windham 
(1915)  191  Ala.  287,  68  So.  51. 

A  judgment  of  divorce  founded  on  a 
service  of  process  on  the  defendant  per- 
sonally, outside  the  limits  of  the  state, 
without  any  order  for  publication,  and 
without  the  entry  of  any  appearance,  is 
void  and  may  be  set  aside  at  any  time, 
notwithstanding  the  defendant  in  writ- 
ing waived  any  other  service,  and  ad- 
mitted due  service.  Weatherbee  v. 
Weath«rbee  (Wis.)  supra. 

A  provision  in  a  statute  for  substitut- 
ed service  of  process  to  begin  suits  by 

leaving  a  copy  with  some  member  of  the 
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defendant's  family,  over  fourteen  years 
old,  at  his  domicil,  when  he  is  absent 
from  the  state,  but  is  a  resident  thereof, 
as  the  first  service  in  order  after  per- 
sonal service,  does  not  apply  to  divorce 
suits  against  a  spouse  residing  perma- 
nently in  the  state,  but  temporarily  ab- 
sent from  it,  because  such  a  suit  inter- 
rupts the  marital  relation  so  that  such 
service  is  less  likely  to  give  notice  than 
one  by  publication  and  mailing  to  the 
temporary  postoffice  address,  the  next 
service  allowed  by  the  statute;  hence,  a 
decree  of  divorce  granted  to  a  wife  from 
her  husband  upon  a  service  by  publica- 
tion and  mailing  of  summons  and  com- 
plaint  to  the  defendant  at  his  sojourning 
place  in  another  country  is  not  void. 
McParlane  v.  Cornelius  (1903)  43  Or. 
513,  73  Pac.  325,  74- Pac.  468. 

A  decree  of  divorce  obtained  by  a  wife 
from  her  husband  while  he  was  confined 
in  the  penitentiary  on  a  conviction  for 
felony,  upon  a  service  of  process  by  the 
sheriff  by  leaving  a  copy  of  it  at  his  resi- 
dence with  the  wife  herself  (a  legal  serv- 
ice in  ordinary  cases),  was  refused  annul- 
ment by  the  Georgia  supreme  court,  after 
the  husband's  marriage  to  another  wo- 
man and  death,  in  a  contest  between  his 
widow  and  son  by  his  first  marriage,  to 
administer  his  estate.  McLeod  v.  Mc- 
Leod  (1915)  144  Ga.  359,  87  S.  £.  286. 

A  motion  by  a  defendant  to  set  aside 
a  decree  of  divorce  obtained  against  him 
by  his  wife  upon  a  service  of  process  and 
notice  made  by  order  of  the  court  with- 
out the  state,  upon  him  personally, 
grounded  upon  his  assertion  that  he  was 
never  served,  must  be  denied  where  the 
proof  of  service  was  full,  complete,  and 
satisfactory,  and  his  affidavits  to  the 
contrary  were  shown  to  be  false.  Pro- 
vost V.  Provost  (1892)  46  N.  Y.  S.  R.  366, 
18  N.  Y.  Supp.  896. 

XIII,  Attacks  hosed  on  false  returns  of 
personal  service  of  process  in  divorce 
suits. 

It  is  a  general  rule  that  a  return  by  a 
public  officer  duly  authorized  by  law  to 
serve  legal  process,  of  personal  service 
of  process  upon  a  defendant,  is  conclu- 
sive, and  a  judgment  following  and 
founded  upon  it  is  not  open  to  attack  on 
the  ground  that  such  return  was  really 
false.  Ellis  v.  Nuokols  (1911)  237  Mo. 
290,  140  S.  W.  867. 

This  rule,  while  generally  recognized 
and  applied,  has  not  commanded  univer- 
sal approval,  even  with  respect  of  ordi- 
nary judgments;  and  on  occasions  when 
assented  to  in  ordinary  cases,  decrees  of 
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divorce  have  been  esteemed  to  constitute 
exceptions  to  its  application. 

One  against  whom  a  judgment  or  de- 
cree has  been  rendered  on  default,  and 
who,  in  fact,  was  never  served  with  proc- 
ess in  the  suit^  and  did  not  know  it  was 
pending,  may  in  a  proper  proceeding,  at 
a  proper  time,  and  before  a  competent 
tribunal,  be  relieved  from  the  judg- 
ment notwithstanding  a  false  return  of  a 
public  officer  that  the  process  was  duly 
served.  Wells,  F.  &  Co.  v.  W.  B.  Baker 
Lumber  Co.  (1913)  107  Ark.  415,  155  S. 
W.  122. 

A  divorce  granted  by  default  against 
an  absent  defendant  upon  a  false  return 
of  a  personal  service,  clearly  proved 
never  to  have  been  made,  is  obtained  by 
a  fraud  upon  the  court  and  defendant, 
and  must  be  set  aside  on  the  latter's  pe- 
tition. Stephens  v.  Stephens  (1884)  62 
Tex.  337. 

The  rule  which  makes  unquestionable 
the  return  of  a  public  officer  of  service 
of  process  being  grounded  in  public  pol- 
icy based  upon  the  idea  that  it  is  better 
for  an  injured  party  to  seek  compensa- 
tion by  suit  against  the  officer  for  a  false 
return  than  to  impugn  the  verity  of  ju- 
dicial records  ought  not  and  cannot  be 
rightfully  applied  in  an  application  to 
set  aside  a  decree  of  divorce  entered  by 
default,  and  made  the  very  next  day,  be- 
fore any  actual  change  in  the  status  of 
the  parties  had  occurred,  and  based  upon 
incontrovertible  proof  that  the  process 
had  not  in  fact  been  served  on  the  de- 
fendant. Brown  v.  Brown  (1871)  59  HL 
315. 

The  reason  why  a  party  against  whom 
a  decree  of  divorce  has  been  entered  by 
default,  and  who  applies  immediately, 
before  any  new  right^  have  supervened 
or  any  change  in  the  plaintiff's  circum- 
stances has  occurred,  to  set  aside  the  de- 
cree and  for  permission  to  appear  and 
defend,  on  the  ground  that  no  process 
was  served,  is  allowed  to  impeach  the 
sheriff's  return  of  service,  contrary  to 
the  general  rule  which  makes  a  public 
officer's  return  unimpeachable  and  rele- 
gates the  aggrieved  party  to  a  suit  for 
damages  against  the  officer  for  making 
a  false  return,  is  that  in  a  divorce  suit 
the  damage  is  irreparable  and  the  rem- 
edy by  action  inadequate,  since  no  money 
compensation  can  measure  the  loss  of  a 
spouse  and  the  care  and  companionship 
of  children.    Ibid. 

A  delay  of  eleven  years  by  a  former 

wife,  who,  all  the  time,  knew  that  her 

husband  had  been  granted  a  divorce  from 

her,  in  bringing  a  bill  in  equity  to  set 

aside  the  deeree  on  the  ground  of  a  con- 
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spiracy  between  the  plaintiff  and  the 
sheriff  to  make  a  fraudulent  and  false 
official  return  of  personal  service  of  proc- 
ess upon  her,  where  both  the  sheriff  and 
the  former  husband  have  died  in  the  in- 
terim, constitutes  laches  requiring  the 
dismissal  of  the  bill.  Barnes  v.  Willis 
(1913)  65  ria.  363,  61  So.  828. 

A  former  wife  whose  husband,  through 
an  official  return,  false  in  fact,  of  per- 
sonal service  of  process  upon  her,  ob- 
tained by  default  a  divorce  from  her  pro- 
viding for  the  payment  of  a  stated  sum 
monthly  by  him  to  her  as  permanent  ali- 
mony, who,  on  learning  that  the  decree 
had  been  granted,  forewent  an  attack 
upon  it  in  consideration  of  the  husband's 
promise  to  pay  her  monthly  a  consider- 
ably larger  sum  than  the  decree  awarded, 
is  thereby  estopped  from  maintaining 
suit  for  damages  from  the  false  return 
against  the  officer  and  his  surety,  begun 
because  the  husband  failed  to  keep  his 
promises.  Moi^n  v.  Fidelity  &  D.  Co. 
(Morgan  v.  Williams)  (1912)  66  Wa^. 
649,  38  L.R.A.(N.S.)  292,  120  Pac.  106. 

XIV'  Xeed  of  conforming  to  statttte  in 
nialcing  constntctive  service  of  proc- 
ess on  defendant  spouses  in  divorce 
suits. 

Failure  strictly  to  comply  with  all  the 
requirements  of  the  statute  authorizing 
constructive  seryice  of  the  initiating  proc- 
ess in  divorce  suits  by  publication  when 
personal  service  cannot  be  made  is  fatal 
to  the  validity  of  a  decree  obtained  by 
default.  Miller  v.  Miller  (1914)  37  Nev. 
267, 142  Pac.  218;  Wortman  v.  Wortman 
(1863)  17  Abb.  Pr.  (N.  Y.)  66;  Dallas  v. 
Luster  (1914)  27  N.  D.  450,  147  N.  W. 
95;  Rodgers  v.  Nichols  (1905)  15  Okla. 
579,  83  Pac.  923;  Richardson  v.  Howard 
(1915)  —  Okla.  — ,  151  Pac.  887. 

A  decree  of  divorce  entered  by  default 
after  a  service  only  by  publication  is 
properly  set  aside  upon  a  subsequent 
direct  application  to  vacate  it  where  the 
affidavit  for  publication  was  fatally  de- 
fective in  form  and  substance.  Patter- 
son V.  Patterson  (1896)  57  Kan.  275,  46 
Pac.  304. 

A  decree  of  divorce  entered  by  default 
in  a  suit  in  which  the  defendant  was 
served  only  by  publication,  and  did  not 
appear,  is  a  nullity  unless  the  affidavit 
to  procure  substituted  service  contained 
every  fact  required  by  the  statute  to  be 
stated  in  it.  Atkins  v.  Atkins  (1879) 
9  Neb.  191,  2  N.  W.  466. 

A  decree  of  divorce  against  a  nonresi- 
dent defendant  where  notice  was  given 
only  by  publication  and  mailing,  if  grant- 
ed by  default,  should,  upon  seasonable 
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appliettion,  be  set  aside,  and  the  suit 
should  be  dismissed  upon  proof  that  the 
statute  authorizing  service  by  publica- 
tion or  conferring  jurisdiction  in  such 
cases  was  departed  from  in  one  or  more 
particulars,  because  a  strict  compliance 
with  the  statute  is  prerequisite  to  a  valid 
decree.  Smith  v.  8mith  (1854)  4  G. 
Greene  (Iowa)  266;  Pinkney  v.  Pinkney 
(1854)  4  G.  Greene  (Iowa)  324. 

That  a  wife  suing  for  a  divorce  by 
guardian  ad  litem  because  she  was  then 
an  infant  did  not  in  person  verify  the 
petition  in  the  suit,  and  did  not  allege 
in  that  petition  absence  of  collusion,  re- 
straint, and  bad  faith,  when  a  mandatory 
statute  required  the  petition  in  a  divorce 
suit  to  contain  such  allegations,  and  re- 
quired also  that  it  be  verified  by  the 
plaintiff,  were  sufficient  reasons  for  hold- 
ing null  a  decree  of  divorce  granted  her 
upon  such  petition,  in  a  subsequent  action 
of  ejectment  in  which  the  riglit  to  re- 
cover possession  of  the  land  involved  de- 
pended upon  the  validity  of  the  divorce. 
Hinkle  v.  Lovelace  (1907)  204  Mo.  208, 
11  L.R.A.(N.S.)  730,  120  Am.  St.  Rep. 
698,  102  S.  W.  1015,  11  Ann.  Cas.  794. 

A  decree  of  divorce  obtained  by  de- 
fault by  a  man  from  his  wife  without  no- 
tice to  her  save  constructively  by  publi- 
cation is  rightly  set  aside  in  an  original 
action  brought  for  the  purpose  by  her 
against  him,  upon  evidence  establishing 
the  insufficiency  of  his  affidavit  to  up- 
hold the  substituted  service,  and  the  fal- 
sity of  his  charge  that  she  had  wilfully 
deserted  him,  as  the  ground  of  divorce  in 
his  favor,  coupled  with  proof  that  his 
cruel  and  inhuman  treatment,  specifical- 
Iv  shown,  had  really  driven  her  from 
home.  Hard-v.  Hard  (1897)  61  Neb.  412, 
70  N.  W.  1122. 

An  affidavit  to  obtain  authority  to  pub- 
lish the  summona  in  a  divorce  suit,  which 
utterly  fails  to  show  any  diligent  effort 
to  find  the  defendant  within  the  state 
and  make  a  personal  service,  and  neither 
states  the  defendants  residence  nor  any 
efforts  to  learn  it,  gives  the  court  no  ju- 
risdiction of  the  defendant's  person. 
Yorke  v.  Yorke  (1893)  3  N.  D.^543,  55 
N.  W.  1095. 

A  decree  of  divorce  rendered  in  an  ac- 
tion commenced  by  publication  of  sum- 
mons only,  and  not  defended,  should  be 
set  aside  where  the  affidavit  to  procure 
the  order  for  such  service,  while  stating 
the  fact  that  defendant  did  not  reside 
within  the  state,  omitted  to  state,  as  the 
statute  required,  that  efforts  to  find  and 
serve    the   defendant   within   the   state 

had  been  dulv  made  and  were  without 
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success.    Wortman  v.  Wortman  (1863) 
17  Abb.  Pr.  (N.  Y.)  66. 

The  discretion  of  the  court  is  properly 
ezereised  in  opening  a  decree  of  divorce 
entered  by  default,  and  allowing  the  de- 
fendant to  defend  the  action  on  the 
merits,  upon  the  application  of  a  wife 
who  had  in  fact  no  notice  of  the  proceed- 
ings, and  was  served  by  publication  only, 
where  contradictory  assertions  disputed 
as  to  whether  or  not  ^e  left  home  of 
purpose  to  separate  permanently  from 
her  husband,  or  by  his  consent,  in  con- 
fidence of  his  unabated  affection,  and 
where,  too,  the  affidavit  to  obtain  an 
order  to  publish  was  made  by  the  attor- 
ney on  information  and  belief,  merely 
stating  in  formal  language  that  her  resi- 
dence was  unknown,  was  not  within  the 
state,  and  could  not,  with  reasonable  in^ 
quiry,  be  ascertained,  and  set  forth  no 
effort  to  learn  it,  while  circumstances 
pointed  to  the  fact  that  her  destination 
was  known  and  her  poatoffice  address 
might  easily  have  been  ascertained. 
Smith  V.  Smith  (1871)  3  Or.  363. 

A  decree  of  divorce  obtained  by  a  wo- 
man from  her  husband  by  default  after 
a  constructive  service  of  process  by  pub- 
lication may  be  adjudged  a  nullity  in  an 
action  of  ejectment,  where  the  right  of 
the  plaintiff  to  recover  the  land  involved 
depends  upon  its  validity,  because^  along 
with  other  reasons,  the  woman  failed  to 
comply  with  a  mandatory  statute  in  mak- 
ing the  necessary  proof  to  authorize  the 
substituted  service.  Hinkle  v.  Lovelace 
(1907)  204  Mo.  208,  11  L.R.A.(N.S.) 
730,  120  Am.  St.  Rep.  698,  102  S.  W. 
1015,  11  Ann.  Cas.  794. 

A  decree  of  divorce  granted  to  a  wife 
against  her  husband  by  default,  after  a 
service  by  publication  only,  was  held 
void  in  Hinkle  v.  Lovelace  (Mo.)  supra, 
upon  several  grounds,  of  which  the  first 
was  approved  only  by  a  majority  of  the 
court,  with  three  of  its  members  in  dis- 
sent, although  they  concurred  upon  the 
other  grounds.  The  court  divided  upon 
the  question  of  the  invalidity  of  the  de- 
cree be<iause  the  affidavit  upon  which  the 
service  by  publication  was  based  averred 
in  the  alternative  words  of  the  statute  in 
point  that  the  defendant  was  a  nonresi- 
dent of  the  state,  or  had  absconded  or 
absented  himself  from  his  usual  place  of 
abode  in  the  state,  so  that  the  ordinary 
process  of  the  law  could  not  be  served 
upon  him.  The  majority  held  that  the 
alternative  allegations  nullified  each 
other  upon  the  theory  that  he  could  not 
have  been  at  once  a  nonresident  and 
have  left  his  usual  residence  in  the  state. 
Hence  they  concluded  that  the  publica- 
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tion  was  unsupported  by  the  affidavit. 
The  opinion  of  the  dissenting  judges  was 
not  reported. 

No  error  is  committed  by  a  court  to 
which  an  application  to  set  aside  a  de- 
cree of  divorce  is  made,  grounded  upon 
fatal  defects  and  omissions  in  form  and 
substance  in  the  affidavit  for  service  by 
publication,  in  denying  the  plaintiff's 
motion  to  amend  the  affidavit,  or  to  re- 
place it  with  a  new  one,'  to  be  filed  nunc 
pro  tunc.  Patterson  v.  Patterson  (1896) 
57  Kan.  275,  46  Pac.  304. 

It  is  unnecessary  for  the  complainant 
in  a  suit  in  equity  to  set  aside  a  divorce 
founded  upon  a  service  by  publication 
charged  to  have  been  illegal  to  appear  or 
offer  to  appear  generally  and  submit  to 
the  jurisdiction  of  the  court  in  the  di- 
vorce suit.  Atkinson  v.  Atkinson  (1913) 
43  Utah,  53,  17  L.B.A.(N.S.)  499,  134 
Pac.  595. 

It  is  equally  unnecessary  for  the  com- 
plainant in  such  a  case  to  set  up  a  meri- 
torious defense  to  the  divorce  action. 
Ibid. 

A  statute  authorizing  service  of  proc- 
ess in  divorce  suits  by  publication  of 
notice  in  a  newspaper  when  the  defend- 
ant's residence  is  unknown  and  cannot 
be  ascertained  by  the  use  of  due  dili- 
gence means  by  ^'residence"  a  regular 
and  permanent  place  of  abode,  as  distin- 
guished from  whereabouts,  when  the 
defendant  is  sojourning  temporarily  or 
traveling  elsewhere,  so  that  his  exact 
location  at  any  given  time  may  be  un- 
known and  unascertainable.  Spinney  v. 
Spinney  (1895)  87  Me.  484,  32  Atl.  1019. 

The  circumstance  that  an  affidavit  to 
procure  an  order  of  publication  of  notice 
of  the  commencement  of  a  divorce  suit 
against  a  nonresident  defendant  was 
made  by  the  plaintiff  instead  of  by  a  dis- 
interested person,  as  the  law  required,  is 
not  sufficient  to  warrant  the  setting  aside 
of  a  naked  decree  of  divorce  where  the 
defendant,  at  the  time  the  action  was 
brought,  was  and  for  a  long  time  before 
had  been,  a  nonresident  of  the  state,  and 
the  proceedings  in  other  respects  were 
regular  and  met  all  statutory  require- 
ments. Day  V.  Nottingham  (1903)  160 
Ind.  408,  6jS  N.  E.  998. 

An  application  to  set  aside  a  divorce 
granted  by  default  after  a  service  by 
publication,  for  failure  to  aver  in  the 
affidavit  to  procure  the  order  to  publish 
efforts  made  to  find  defendant  within 
the  state,  unaccompanied  by  any  prayer 
for  leave  to  answer,  or  by  any  showing 
of  a  meritorious  defense,  should  be  de- 
nied where  the  affidavit  showed  the  de- 
fendant's abode  to  have  been  for  a  long 
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time  and  down  to  within  a  few  days  of 
its  date  in  another  state,  and  was  other- 
wise sufficient  to  warrant  judicial  action. 
Peterson  v.  Peterson  (1902)  15  8.  D.  462, 
90  N.  W.  136. 

When  the  court  grants  a  motion  of  a 
defendant  served  only  constructively  by 
publication  ordered  upon  an  affidavit  so 
defective  that  it  gave  no  jurisdiction 
over  the  person,  after  a  general  appear- 
ance without  an  objection  to  the  lack  of 
jurisdiction,  and  sets  aside  a  decree  of 
divorce  on  the  ground  that  it  was  ob- 
tained by  fraud  and  was  not  supported 
by  the  evidence,  it  is  not  warranted  in 
dismissing  the  action  for  divorce  in  toto, 
but  only  in  opening  it  to  allow  the  de- 
fendant to  contest  it  on  the  merits. 
Yorke  v.  Yorke  (1893)  3  N.  D.  343,  55 
N.  W.  1095. 

After  a  court  has  vacated  a  decree  of 
divorce  previously  granted,  because  of 
fatal  defects'  and  omissions  in  the  affi- 
davit for  publication  of  the  summons^ 
and  denied  the  plaintiff's  motion  to  sub- 
stitute a  new  and  sufficient  affidavit  nunc 
pro  tunc,  and  then  has  given  the  plain- 
tiff leave  to  restore  the  cause  to  the  cal- 
endar for  trial  on  the  merits,  the  plain- 
tiff has  no  cause  of  complaint  that  the 
suit  is  dismissed  when  regularly  reached 
for  trial,  and  no  evidence  to  sustain  it 
is  offered.  Patterson  v.  Patterson  (1896) 
57  Kan.  275,  46  Pac.  304. 

A  divorce  granted  upon  constructive 
service  by  publication  and  mailing  is  not 
void  because  the  order  directing  publi- 
cation did  not,  in  direct  terms,  specify 
the  time  within  which  the  defendant  was 
required  to  appear  and  answer,  when  it 
did  direct  publication  for  six  consecu- 
tive weeks,  and  required  an  appearance 
and  answer  on  or  before  the  last  day  of 
publication,  and  a  statute  then  provided 
that  a  defendant  served  by  publication 
should  appear  and  answer  in  the  action 
on  or  before  the  last  day  of  the  time 
prescribed  for  publication  in  the  order. 
McFarlane  v,  Cornelius  (1903)  43  Or. 
513,  73  Pac.  325,  74  Pac.  468. 

A  requirement  by  statute  of  proof  of 
publication  of  a  summons  pursuant  to 
an  order  to  publish  in  an  action  against 
an  absent  defendant  to  be  made  by  the 
affidavit  of  the  printer  within  six  months 
after  the  last  day  of  publication  is  not 
mandatory  but  directory,  and  a  decree 
of  divorce  granted  after  such  a  service 
is  not  void  because  the  printer's  affidavit 
of  publication  was  not  made  until  nine 
months  after  publication  was  completed. 
Ibid, 

A  defendant  in  a  divorce  suit,  served 
only  by  publication,  over  whose  person 
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the  court  acquired  no  jnriBdiotion  be- 
cause of  fatal  defects  in  the  affidavit  to 
procure  authority  to  make  such  service, 
who  appears  generally  after  judgment, 
and,  without  objecting  to  the  lack  of 
jurisdiction,  moves  to  set  aside  the  de- 
cree on  the  ground  that  it  was  obtained 
by  fraud  and  is  unsupported  by  the  evi- 
dence, waives  the  defective  service. 
Torfce  V.  Yorke  (N.  D.)  supra. 

XV •  Mimtotnera  of  parties  as  grotinds 
for  attacking  divorces. 

As  a  general  rule  an  accurate  descrip- 
tion of  the  parties  to  divorce  suits  by 
their  full  names  in  proceedings  relating 
to  the  service  of  process  is  essential  to 
validity,  but  this  rule  has  its  exceptions. 
MeDermott  v.  Gray  (1906)  198  Mo.  266, 
95  S.  W.  431. 

The  designation  on  the  record  of  a  di- 
vorce suit  of  both  parties  to  it  by  parts 
only  of  their  respective  names,  and  these 
the  least  known,  when  associated  with  the 
plaintiffs  false  affidavit  of  the  nonresi- 
dence  and  unknown  whereabouts  of  the 
defendant,  has  been  held  to  be  evidence 
of  fraud  sufficient  to  warrant  setting 
aside  a  decree  obtained  by  default  with- 
out actual  notice,  and  when  there  exist- 
ed a  meritorious  defense.  Clay  v.  Rob- 
ertson (1912)  30  Okla.  758,  120  Pac. 
1102. 

A  decree  of  divorce  otherwise  regular, 
rendered  in  proceedings  which  con- 
formed to  the  statutes  of  the  state,  is 
not  invalidated  merely  because  a  middle 
initial  was  inserted  in  the  defendant's 
name,  and  none  belonged  there,  where 
there  is  no  evidence  whatever  that  the 
defendant  was  in  any  way  misled  or  in- 
jured by  the  presence  of  the  superfluous 
letter.  Harrison  v.  Harrison  (1851)  19 
Ala.  499. 

The  legality  of  a  decree  of  divorce  is 
not  affected  in  such  wise  as  to  invalidate 
a  deed  subsequently  made  by  the  wife 
because  her  Christian  names  in  it  are 
wrongly  written  or  misspelled,  where 
she  is  plainly  identified  and  the  hus- 
band's name  is  correctly  given,  and  both 
parties  ever  recognized  and  acquiesced 
in  the  decree  as  divorcing  them,  during 
more  than  a  score  of  years.  Howton  v. 
Gilpin  (1902)  24  Ky.  L.  Rep.  630,  69 
S.  W.  766. 

Despite  the  general  rule  that,  in  pro- 
ceedings leading  to  and  completing  serv- 
ice in  divorce  suits,  an  accurate  descrip- 
tion of  the  parties  by  their  full  names  is 
essential  to  their  validity,  a  decree  of 
divorce  granted  to  a  wife  from  her  hus- 
band by  a  court  of  competent  jurisdic- 
tion, sitting  in  a  place  where  he  had  long 
L.R.A.1917B. 


lived  and  was  well  known,  in  a  suit  giv- 
ing his  true  surname,  but  the  initals  only 
of  his  Christian  names,  which  he  used  in 
applying  for  his  marriage  license  and 
constantly  in  his  business  transactions, 
cannot  be  invalidated  by  the  heirs  of  the 
deceased  second  husband  of  the  divorced 
wife  in  a  suit  respecting  her  property 
rights  as  widow.  MeDermott  v.  Gray 
(Mo.)  supra. 

Fraud  in  procuring  a  judgment  of  di- 
vorce on  substituted  service  is  not  estab- 
lished by  showing  that  the  defendant  was 
named  as  such  by  the  second  only  of  her 
two  Christian  names,  when  that  name 
was  the  one  by  which  commonly  she  was 
known.  Douglas  v.  Teller  (1909)  53 
Waah.  695, 102  Pac.  761. 

A  court  of  equity,  at  the  suit  of  the 
heirs  at  law  of  one  who  died  intestate, 
will  not  set  aside  a  decree  of  divorce 
granted  to  the  widow  of  the  deceased 
from  a  former  husband  merely  because, 
in  her  suit  for  divorce,  both  she  and  her 
then  husband  were  misnamed,  where 
there  was  no  fraud  or  collusion,  and  the 
decree  was  entered  after  the  defendant 
had  appeared  and  was  heard,  reciting 
the  true  names.  Richardson  v.  King 
(1912)  157  Iowa,  287,  135  N.  W.  640. 

XVi,  Questioned     donvicil     of     spouse 
granted  divorce. 

A  domestic  attack  upon  a  foreign  di- 
vorce usually  is  predicated  upon  a  lack 
of  jurisdiction  over  the  persons  of  the 
qx>uses  divorced  because  of  their  non- 
residence  in  the  divorce  forum.  Such 
cases  lie  outside  the  scope  of  this  note. 
They  have  been  presented,  anyway,  in 
the  primary  note  to  Benton's  Succession, 
59  L.R.A.  135,  entitled,  "Conflict  of  laws 
on  subject  of  divorce,"  and  in  the  supple- 
mentary case  note  to  Sammons  v.  Pike, 
23  L.R.A.(N.S.)  1254,  on  "Impeaching 
decree  of  divorce  rendered  in  other  state 
on  the  ground  of  nonresidence  or  domi- 
cil  of  the  person  in  whose  favor  it  was 
granted,"  so  that  if  the  scope  of  the 
present  note  were  broader,  it  would  not 
be  necessary  to  repeat  work  already  well 
done. 

Ordinarily  a  decree  of  divorce  granted 
to  a  plaintiff  who  is  an  actual  bona  fide 
resident  of  the  state  and  jurisdiction  in 
which  the  suit  is  brought,  at  the  time  of 
bringing  it,  and  who  honestly  conforms 
to  .  all  the  statutory  requirements 
throughout  the  procedure,  is  unassail- 
able and  conclusive.  Loud  v.  Loud  (1880) 
129  Mass.  14;  Sodini  v.  Sodini  (1905) 
94  Minn.  301,  110  Am.  St.  Rep.  371,  102 
N.  W.  861;  Hester  v.  Hester  (1912)  103 
Miss.  13,  60  So.  6,  Ann.  Cas.  1915B,  428; 
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Werz  V.  Werz  (1881)  11  Mo*  ^pp.  26; 
Provost  V.  Provost  (1892)  46  N.  Y.  S.  R. 
366,  18  N.  Y.  Supp.  896;  Wiemer  v. 
Wiemer  (1911)  21  N.  D.  371,  130  N.  W. 
1015. 

A  doubt  has  been  expressed  of  the 
power  of  the  court  in  New  York  to  allow 
a  defendant  to  come  in  and  defend  a 
divorce  suit  after  a  decree  had  been 
regularly  granted  by  default  upon  a  con- 
structive service  by  publication,  untaint- 
ed by  any  fraud.  Denton  v.  Denton 
(1871)  41  How.  Pr.  (N.  Y.)  221. 

A  wife  who  was  sojourning,  of  her 
own  volition,  out  of  the  state,  and  who 
refused  to  accept  personal  service  of 
notice  of,  or  to  appear  and  defend,  her 
husband's  suit  for  divorce  when  apprised 
by  letter  of  his  purpose  to  bring  and 
prosecute  it,  and  who  charges  no  fraud 
whatever,  cannot,  after  the  decree  has 
been  granted  upon  service  by  publica- 
tion, have  it  set  aside  upon  the  ground 
that  she  was  an  actual  resident  of  the 
state  all  the  time,  and  only  temporarily 
away  from  home  on  a  visit.  Lewis  v. 
Lewis  (1908)  138  Iowa,  593,  116  N.  W. 
698. 

A  defendant  in  a  divorce  suit  begun 
by  publication,  who  has  actual  knowl- 
edge of  its  pendency  a  month  before  a 
decree  is  entered,  and  in  ample  time  to 
appear  and  defend,  is  guilty  of  negli- 
gence and  want  of  diligence,  and  cannot 
have  relief  after  judgment,  from  the 
decree  taken  in  regular  course.  McDon- 
ald V.  McDonald  (1904)  34  Wash.  293, 
75  Pac.  865. 

A  defendant  in  a  divorce  suit  who 
knew  it  had  been  commenced  and  was 
pending,  and  who  did  not  appear  in  or 
defend  it,  where  the  proceedings  in  it 
were  in  all  respects  regular  upon  their 
face,  has  no  standing  after  a  decree  has 
been  granted  upon  default,  after  a  sub- 
stituted service  by  publication,  to  main- 
tain an  action  in  another  state  to  recover 
alimony  out  of  the  plaintiff's  estate.  Mc- 
Cormick  v.  McCormick  (1910)  82  Kan. 
31,  107  Pac.  546. 

The  fact  that  a  marriage  was  cele- 
brated in  a  state  the  laws  of  which  made 
it  indissoluble,  and  between  persons 
domiciled  there  at  the  time,  does  not  ren- 
der invalid  a  decree  of  divorce  between 
them,  rendered  in  another  state,  pur- 
suant to  the  laws  thereof,  after  they  had 
removed  to  and  acquired  a  permanent 
legal  residence  in  the  latter  state, 
notwithstanding  the  defeated  spouse  be- 
fore the  suit  was  instituted  had  deserted 
the  home  and  returned  to  the  former 
state,    there    permanently    to    remain. 

Harrison  v.  Harrison  (1851)  19  Ala.  499. 
L.R.A.1917B. 


A  divorce  obtained  by  one  who  did 
not  have  an  actual  and  bona  fide  resi- 
dence within  the  state,  and  for  the  length 
of  time  prior  to  beginning  the  action,  re- 
quired by  and  in  conformity  to  a  man- 
datory statute,  is  void.  Dickinson  v. 
Dickinson  (1911)  —  Tex.  Civ.  App.  — , 
138  S.  W.  205. 

A  false  allegation  of  domieil  within 
the  territorial  jurisdiction  of  the  court 
by  a  man  bringing  suit  for  a  divorce 
from  his  wife,  coupled  with  his  wilful- 
ly false  oath  that  he  did  not  know  her 
residence,  of  purpose  to  make  only  a 
constructive  service,  and  to  keep  her  ig- 
norant of  the  proceedings,  constitutes  a 
fraud  which  invalidates  the  decree  grant- 
ed him.  Holmes  v.  Holmes  (1874)  63 
Me.  420. 

For  a  plaintiff  in  a  divorce  suit  falsely 
to  represent,  when  he  has  it  not,  that  he 
has  and  has  had,  for  the  statutory  length 
of  time  previous  to  bringing  his  suit, 
an  actual  bona  fide  residence  within  the 
state  and  county  where  he  brings  it,  is 
to  perpetrate  a  fraud  upon  the  oourt 
for  which  the  divorce  obtained  may  be 
set  aside.  Dickinson  v.  Dickinson  (Tex.) 
supra. 

If  the  record  in  a  divorce  suit  on  its 
face  shows  jurisdiction,  it  may,  neverthe- 
less, be  shown  aliunde,  upon  a  motion  to 
set  aside  the  decree  and  for  a  new  trial 
under  a  statute  providing  for  aueh  a  mo- 
tion, that,  in  fact,  the  plaintiff,  when 
the  suit  was  begun,  did  not  have  an  ac- 
tual bona  fide  residence  within  the  state 
and  county  for  the  length  of  time  re- 
quired by  an  express  statute  respecting 
divorce  suits.    Ibid. 

When  the  jurisdiction  of  a  court  to 
entertain  a  suit  for  and  to  grant  a  di- 
vorce is  made  by  statute  to  depend  upon 
the  domieil  of  the  plaintiff,  a  false  state* 
ment  that  the  plaintiff  has  such  domieil 
within  the  court's  jurisdiction,  made  for 
the  purpose  of  hiding  the  proceedings 
from  the  defendant  and  of  deceiving  the 
court  into  entertaining  them,  eonatitntes 
a  fraud  on  the  court  which  authorises 
setting  aside  the  decree  obtained  from 
it.  Sampson  v.  Sampson  (1916)  223 
Mass.  451,  112  N.  E.  84. 

The  supreme  court  of  Kansas  has  held, 
however,  that  the  false  assertion  of  resi- 
dence in  a  foreign  state  for  the  length 
of  time  required  by  the  statutes  thereof 
to  give  its  courts  jurisdiction  of  a  di- 
vorce suit  by  a  plaintiff  suing  a  lunatic 
spouse,  and  making  only  constructive 
service  by  publication,  is  a  fraud  to  be 
contested  in  the  suit,  and  not  an  extrin- 
sic one  for  which  the  decree  granted  in 
it  can  be  successfully  attaoked  and  nulli* 
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fied.  MiUer  v.  Miller  (1913)  89  Kan. 
161,  130  Pac.  681. 

The  taking  up  of  a  temporary  resi- 
dence in  a  county  where  a  plaintiff  is  not 
generally  known,  for  the  express  purpose 
of  gaining  a  colorable  domicii  there,  in 
order  to  bring  a  secret  suit  for  divorce, 
is  one  of  the  badges  of  fraud.  Whit- 
comb  V.  Whitcomb  (1877)  46  Iowa,  437; 
Crow  V.  Crow  (1914)  40  OUa.  456,  139 
Pac.  122. 

A  decree  of  divorce  granted  upon  sub- 
stituted service  to  a  man  who  had  de- 
serted his  wife  many  years  previously, 
by  a  court  in  a  jurisdiction  in  which  he 
had  not,  although  the  statute  required 
him  to  have,  a  bona  fide  residence,  but 
where  he  merely  sojourned,  living  in  con- 
cealment under  an  assumed  name,  when 
his  real  home  was  in  another  state,  is 
invalid  for  his  fraud  in  procuring  it, 
and  will  be  set  aside  in  a  suit  in  equity 
brought  by  his  divorced  wife,  if  her 
property  rights  have  been  cut  off  by  the 
decree,  notwithstanding  he  had  married 
another  woman,  and  died  before  the  bill 
was  filed  to  set  the  decree  aside.  Law- 
rence V.  Nelson  (1901)  113  Iowa,  277, 
67  L.E.A.  683,  86  N.  W.  84. 

The  mere  establishing  of  a  nominal 
and  fictitious  residence  by  renting  lodg- 
ings and  occupying  them  only  about  one 
night  every  month  within  the  territorial 
jurisdiction  of  a  divorce  court  to  gain  an 
ostensible  residence  therein  for  the  re- 
quisite statutory  time  as  a  part  of  a 
fraudulent  scheme  to  divorce  his  wife 
upon  a  lying  chaise  of  desertion,  sup- 
ported by  perjured  testimony,  when 
he  had  sent  her  away  for  her 
health,  and  wilfully  swore  falsely 
that  he  did  not  know  and  could 
not  learn  her  residence,  so  as  to  serve 
her  only  constructively  by  publication, 
vitiates  for  fraud  a  divorce  granted  to 
him.  Nickerson  v.  Nickerson  (1883)  13 
W.  N.  C.  (Pa.)  210. 

A  decree  of  divorce  granted  ex  parte 
in  a  suit  between  subjects  of  a  foreign 
country  having  their  actual  domicii 
therein,  upon  false  representation  of 
residence  within  the  jurisdiction  of  the 
divorce  court,  is  void.  Kellow  v.  Kel- 
low  (1886)  1  Lehigh  Valley  L.  Rep. 
(Pa.)  202. 

A  finding  upon  conflicting  evidence  in 
a  controversy  over  the  validity  of  a  di- 
vorce that  the  plaintiff  in  the  divorce 
suit  had,  when  he  brought  it,  resided 
within  the  state  for  the  length  of  time 
required  by  statute  to  entitle  him  to 
maintain  it,  should  not  be  disturbed  on 
appeal.     Re  James  (1893)  99  Cal.  374, 

37  Am.  St.  Rep.  60,  33  Pac.  1122. 
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The  mere  fact  that  a  husband  hav- 
ing a  domicii  within  the  state  which  he 
had  established  and  maintained  for  a 
decade  and  a  half,  left  it  to  sojourn  for 
a  few  months  in  another  state,  with  no 
purpose  to  change  his  permanent  abode, 
does  not  make  him  guilty  of  any  fraud 
in  alleging  on  oath  in  his  suit  for  di- 
vorce from  his*  wife,  that  he  was,  and  for 
the  kngth  of  time  required  by  law  had 
been,  a  resident  of  the  state  so  as  to  give 
the  court  jurisdiction.  Watkinson  v. 
Watkinson  (1904)  68  N.  J.  Eq.  632,  69 
L.R.A.  397,  60  Atl.  931,  6  Ann.  Cas.  326. 

A  decree  of  divorce  granted  to  a  non- 
resident defendant,  brought  regularly  in- 
to court  by  a  resident  plaintiff,  will  not 
be  set  aside  at  the  tatter's  instance  be- 
cause of  a  statute  forbidding  divorces 
to  parties  not  residents  for  a  stated  pre- 
vious length  of  time.  Newman  v.  New- 
man (1910)  27  Okla.  381, 112  Pac  1007. 

Under  the  statutes  of  the  state  of 
Florida,  the  circumstance  that  a  wife 
seeking  relief  from  a  judgment  divorcing 
her,  procured  by  her  husband  upon  de- 
fault, after  constructive  service  of  pro- 
cess by  publication,  with  incidental  ali- 
mony or  maintenance,  does  not  reside 
within  the  state,  affords  the  husband  no 
defense  if  he  is  a  bona  fide  resident  of 
the  state.  Miller  v.  Miller  (1894)  33 
Fla.  463,  24  L.R.A.  137,  16  So.  222; 
Shrader  v.  Shrader  (1896)  36  Fla.  602, 
18  So.  672. 

The  validity  of  a  divorce  bet<\'een 
spouses  who  voluntarily  appeared  and 
submitted  themselves  to  the  jurisdiction 
of  the  court  which  granted  it  cannot 
afterwards  be  attacked  by  either  upon 
the  ground  that  the  court  had  no  juris- 
diction of  them  because  they  were  not 
residents  of  the  state.  Moor  v.  Moor 
(1901)  —  Tex.  Civ.  App.  — ,  63  S.  W. 
347. 

A  wife  in  whose  favor  a  decree  of  di- 
vorce is  granted  upon  a  cross  bill  in  her 
husband's  suit  cannot,  several  years 
afterwards,  have  it  set  aside  on  the 
ground  that  the  court  had  no  jurisdiction 
because  both  parties  resided  without  the 
state.  Ferry  v.  Ferry  (1894)  9  Wash. 
239,  37  Pac.  431. 

XVII.  Fra%*d  as  ground  of  attack  on 

divorces, 

a.  In  general. 

Most  of  the  attacks  on  judgments  and 
decrees  are  founded  upon  charges  that 
they  were  obtained  by  fraud.  Indeed,  it 
is  safe  to  say  that  fraud  in  one  or  more 
of  its  protean  forms  practised  on  a  liti- 
gant, the  court,  or  both,  constitutes  the 
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basis  of  more  assaults  upon  decrees  of 
divorce  in  particular  than  do  all  other 
invalidating  grounds  whatever  except 
possibly  the  lack  of  jurisdiction  to  ren- 
der the  judgments  assailed.  Then,  too, 
of  all  attempts  to  impeach  and  set  aside 
judgments,  those  based  upon  fraud  are 
the  most  frequently  successful. 

It  is  admitted  as  beyond  question  that 
fraud  vitiates  judgments  as  well  as  the 
most  solemn  contracts  and  documents. 
United  States  v.  Throckmorton  (1878) 
98  U.  8.  61,  25  L.  ed.  93. 

The  judgments  of  courts  constitute  no 
exception  to  the  rule  that  fraud  vitiates 
every  transaction.  Noble  v.  Moses  Bros. 
(1883)  74  Ala.  604;  McDonald  v.  Pear- 
son (1896)  114  Ala.  630,  21  So.  634; 
Woodruff  Place  v,  Gorman  (1912)  179 
Ind.  1,  100  N.  E.  296 ;  Harding  v.  Alden 
(1832)  9  Me.  140,  23  Am.  Dec.  549; 
Brown  v.  Trent  (1912)  36  Okla.  239, 
128  Pac.  895;  Johnson  v.  Piltsch  (1913) 
37  Okla.  610,  138  Pac.  165;  Bowsman  v. 
Anderson  (1912)  62  Or.  431,  123  Pac. 
1092,  125  Pac.  270. 

It  is  elemental  that  fraud  vitiates  all 
that  it  touches;  and  the  fact  that  it 
has  been  crystalized  into  a  judgment 
does  not  change  the  rule.  Gbrman  v. 
Johnson  (1910)  46  Ind.  App.  672,  91  N. 
E.  971. 

Neither  judgments  at  law  nor  decrees 
in  equity  escape  from  the  operation  of 
the  rule  that  fraud  will  vitiate  any,  even 
the  most  solemn,  transaction.  Dontmce 
v.  Dorrance  (1912)  242  Mo.  625,  148  S. 
W.  94;  on  second  appeal  (1914)  257  Mo. 
317,  165  S.  W.  783. 

A  judgment  of  a  court  of  competent 
jurisdiction,  although  generally  conclu- 
sive between  the  parties  to  it,  may  be  im- 
peached and  set  aside  if  it  was  obtained 
by  fraud,  contrivance,  or  covin;  the 
maxim  that  no  one  shall  be  permitted  to 
aver  against  a  record  does  not  apply 
where  fraud  can  be  shown.  Woodruff 
Place  V.  Gorman  (1912)  179  Ind.  1,  100 
N.  E.  296. 

The  rule  that  a  court  of  equity  will 
not  reopen  a  judgment  of  another  court 
to  enable  the  defeated  litigant  to  make 
a  defense  which  might  have  been  made 
in  the  action  which  culminated  in  the 
judgment  is  subject  to  the  important  and 
logical  qualification  that  he  must  not 
have  been  prevented  by  the  fraud  of  his 
adversary,  unmixed  with  his  own  fault 
or  neglect,  from  making  such  defense. 
Rittenberry  v.  Wharton  (1912)  176  Ala. 
390,  58  So.  293. 

The  supreme  court  of  New  Hampshire 

repudiated   the   doctrine  sanctioned  by 

some  text-writers  (vide,  3  Cowen  & 
J..K.A.19UB. 


Hill's  Phillips,  Ev.  610,  note)  that  no 
party  or  privy  to  a  judgment  may  im- 
peach it  for  fraud.  Tebbetts  v.  Tilton 
(1865)  31  N.  H.  287. 

And  for  reasons  afterwards  pro- 
nounced entirely  satisfactory.  Adams  ▼. 
Adams  (1872)  51  K  H.  388, 12  Am.  Rep. 
134. 

As  one  jurist  has  put  it,  in  the  affairs 
of  men  there  is  no  place  under  the  sun 
where  fraud  should  be  permitted  to  take 
sanctuary  and  claim  immunity  from  pur- 
suit, discovery,  and  punishment.  The 
solemn  judgments  of  courts  of  justice 
of  any  degree  afford  it  no  sanctuary. 
Cantwell  v.  Johnson  (1911)  236  Mo.  575, 
139  S.  W.  365. 

A  decree  of  divorce  which  was  ob- 
tained by  fraud  is  voidable  rather  than 
void  at  the  instance  of  the  defrauded 
party  upon  a  direct  attack.  Smithson 
V.  Smithson  (1893)  37  Neb.  535,  40  Am. 
St.  Rep.  504,  56  N.  W.  300. 

A  court  of  equity,  untrammeled  by  re- 
strictive legislation,  has  original  and  in- 
dependent jurisdiction  upon  a  bill  filed 
for  the  purpose  to  set  aside  any  ordinary 
judgment  or  decree  on  the  ground  that 
it  was  obtained  through  fraud  practised 
by  the  successful  litigant  upon  the  de- 
feated complainant.  Ez  parte  Smith 
(1859)  34  Ala.  455;  McDonald  v.  Pearson 
(1896)  114  Ala.  630,  21  So.  534;  Evans 
V.  Wilhite  (1910)  167  Ala.  587,  52  So. 
845;  on  second  appeal  (1912)  176  Ala. 
287,  58  So.  262;  Rittenberry  y.  Wharton 
(Ala.)  supra;  Tribble  v.  Patton  (1913) 
180  Ala.  258,  60  So.  863;  Flood  v.  Tem- 
pleton  (1907)  152  OaL  148,  13  L.R.A. 
(N.S.)  579,  92  Pac.  78;  Davis  v.  Hiber- 
nia  Sav.  &  L.  Soc.  (1913)  21  OaL  App. 
444,  132  Pac.  462;  Pearce  v.  Ohiey 
(1850)  20  Conn.  544;  Wierich  v.  DeZoya 
(1845)    7  HL   385;   French  v.   Thomas 

(1911)  252  BL  65,  96  N.  E.  564;  Stod- 
gell  V.  Garnett  (1910)  159  IlL  App.  301; 
Woodruff  Place  v.  Gorman  (1912)  179 
Ind.  1,  100  N.  E.  296;  Gorman  v.  John- 
son (1910)  46  Ind.  App.  672,  91  N.  £. 
971;  Kwentsky  v.  Sirovy  (1909)  142 
Iowa,  385,  121  N.  W.  27;  Boudreaox  v. 
Lower    Terrebonne    Ref.    &    Mfg.    Co. 

(1910)  127  La.  98,  53  So.  456;  Harding 
V.  Alden  (1832)  9  Me.  140,  23  Am.  Dec. 
549;  Kent  v.  Ricards  (1850)  3  Md.  Gfa. 
396;   Barr  v.   Packard  Motor  Car  Co. 

(1912)  172  Mich.  299,  137  N.  W.  697; 
Geisberg  v.  O'LaughUn  (1903)  88  Minn. 
431,  93  N.  W.  310;  Payne  v.  O'Shea 
(1884)    84   Mo.   129;    Ellis  v.   Nuckois 

(1911)  237  Mo.  290,  140  S.  W.  867; 
Moore  v.  Gamble  (1852)  9  K.  J.  Eq.  246; 
Brown  v.  Trent  (1912)  36  OUa.  239, 
128  Pac.  895;  Johnson  v.  FUtseh  (1913) 


ANNOTATIOX— DIVORCE— ATTACK  ON  DECREE. 


443 


37  OUa.  510,  136  Pac.  165;  Bowsman 
V.  Anderson  <1912)  62  Or.  431, 123  Pac. 
1092, 125  Pac.  270;  Wolf  v.  Sahm  (1909) 
55  Tex.  Civ.  App.  564,  120  S.  W.  1114, 
rehearing  denied  in  (1909)  55  Tex.  Civ. 
App.  572,  121  S.  W.  561. 

The  power  and  right  of  courts  of 
equity  to  set  aside  judgments  procured 
by  fraud,  though  once  doubted,  has  long 
been  unquestioned.  Gorman  v.  Johnson 
(1910)  46  Ind.  App.  672,  91  N.  E.  971. 

It  is  now  "well  settled."  Johnson  v. 
Piltsch  (1913)  37  Okla.  510,  138  Pac. 
165. 

"Well  established  and  clearly  defined." 
Bowsman  v.  Anderson  (1912)  62  Or. 
431,  123  Pac.  1092,  125  Pac.  270. 

A  court  of  chancery  has  undoubted 
power  to  look  into  the  judgment  or  decree 
of  any  court  and  to  cancel  or  vacate  it 
if  it  finds  such  judgment  or  decree  to 
have  been  obtained  by  fraud.  French  v. 
Thomas  (1911)  252  Dl.  65,  96  N.  E.  564. 

The  undoubted  power  of  a  court  of 
equity  to  relieve  the  victim  of  a  fraud; 
to  vacate  deeds,  contracts,  and  other  in- 
struments obtained  by  fraud;  to  undo 
any  and  all  transactions  hurtful  to  the 
complaining  party  when  infected  by 
fraud, — extends  to  annulling  the  judg- 
ments and  decrees  of  courts  which  have 
been  procured  by  fraud.  McDonald  v. 
Pearson  (1896)  114  Ala.  630,  21  So.  534. 

An  attack  upon  a  judgment  for  fraud 
in  procuring  it  is  a  direct  attack  of 
which  courts  of  equity  take  jurisdiction. 
Brown  v.  Trent  (1912)  36  Okla.  239,  128 
Pac.  895. 

No  well-considered  case  can  be  found, 
it  has  been  said,  in  which  the  jurisdic- 
tion of  courts  of  equity  in  suits  attack- 
ing judgments  for  fraud  in  procuring 
them  has  been  denied.    Ibid. 

In  the  absence  of  a  statute  griving  a 
complete  remedy  at  law,  a  court  of 
equity  is  the  appropriate  forum  for 
granting  relief  against  fitiud  in  the  pro- 
curement of  judgments.  Comey  v.  Cor- 
ney  (1913)  108  Ark.  415,  159  S.  W.  20. 

A  fraud  which  gave  an  unfair  ad- 
vantage to  the  litigant  who  prevailed 
in  an  action  will  afford  ground  for  relief 
against  the  judgment  in  a  court  of 
equity.  Einstein  v.  Strother  (1916)  — 
Mo.  App.  — ,  182  S.  W.  122. 

A  decree  of  divorce  is,  in  this  respect, 
on  the  same  footing  as  other  judgments 
and  decrees;  it  is  vitiated  by  fraud. 
Daniels  v.  Benedict  (1892)  50  Fed.  347; 
Re  Smith  (1906)  74  Kan.  452,  87  Pac. 
189;  Lieber  v.  Lieber  (1911)  239  Mo. 
1,  143  S.  W.  458;  Dorranee  v.  Dorrance 
(1912)  242  Mo.  625,  148  S.  W.  94,  on 
second  appeal  (1914)  257  Mo.  317,  165 
UU.A.I917k 


S.  W.  783;  DeGraw  v.  DeGraw  (1879) 
7  Mo.  App.  121;  Adams  v.  Adams  (1871) 
51  K.  H.  388,  12  Am.  Rep.  134;  Rodgers 
V.  Nichols  (1905)  15  Okla.  579,  83  Pac. 
923;  Allen  v.  Maclellan  (1849)  12  Pa. 
328,  51  Am.  Dec.  608;  Nickerson  v.  Nick- 
erson  (1883)  13  W.  N.  C.  (Pa.)  210; 
Wilt  V.  Wilt  (1899)  2  Dauphin  Co.  Rep. 
(Pa.)  100;  McMurray  v.  McMurray 
(1887)  67  Tex.  665,  4  S.  W.  357. 

An  action  is  maintainable  to  annul  a 
decree  of  divorce  on  the  g^und  that  it 
was  obtained  by  fraud  and  imposition 
practised  on  the  court  and  the  party 
against  whom  it  was  granted.  Rodgers 
V.  Nichols  (1905)  15  Okla.  579,  83  Pac. 
923. 

The  policy  and  letter  of  the  law  agree 
in  guarding  divorces  against  fraud.  Mc- 
Blain  v.  McBlain  (1888)  77  Oal.  507,  20 
Pac.  61;  Cottrell  v.  Cottrell  (1890)  83 
OaL  457,  23  Pac.  531. 

When,  by  a  successful  fraud  practised 
upon  the  court,  a  decree  of  divorce  has 
been  obtained,  the  courts,  upon  its  dis- 
covery, have  the  right  and  owe  the  duty 
to  the  public  and  the  party  wronged  of 
setting  it  aside  and  pronouncing  it  a 
nuUity.  Earle  v.  Earle  (1883)  91  Ind. 
27. 

Upon  the  application  of  the  aggrieved 
spouse  in  a  direct  proceeding  for  the  pur- 
pose, a  decree  of  divorce  may  be  set 
aside,  where  it  was  procured  by  a  fraud, 
in  spite  of  a  public  policy  adverse,  as 
a  rule,  to  disturbing  divorces.  Day  v. 
Nottingham  (1903)  160  Ind.  408,  66  N. 
E.  998. 

A  court  from  which  a  litigant  has  ob- 
tained a  decree  in  his  favor  by  fraud 
and  imposition  will  not  be  slow  to  set  it 
aside  when  the  injured  litigant  is  dili- 
gent in  invoking  its  aid  to  that  end. 
Nicholson  v.  Nicholson  (1888)  113  Ind. 
131,  15  N.  E.  223. 

The  power  of  a  court  which  granted 
by  default,  after  a  constructive  service 
by  publication,  a  judgment  of  divorce, 
to  open  it  and  let  in  the  defendant  to 
defend,  has  been  declared  to  be  beyond 
question  when  it  is  shown  that  the  de- 
cree was  obtained  by  fraud.  Denton  ▼. 
Denton  (1871)  41  How.  Pr.  (N.  Y.)  221. 

A  judgment  or  decree  of  divorce  may 
be  attacked  and  vacated  for  fraud  in 
procuring  it,  in  a  court  of  equity.  Ma- 
her  V.  Title  Guarantee  &  T.  Co.  (1901) 
95  HI.  App.  365. 

As  a  general  proposition,  courts  of 
chancery  have  the  same  power  to  ad- 
judge decrees  of  divorce  null  or  invalid 
that  they  have  in  other  cases  of  fraudu- 
lent and  void  judgments.  Shrader  v. 
Shrader  (1895)  36  Fla.  502,  18  So.  672. 
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The  power  of  the  court  to  set  aside, 
upon  a  bill  in  equity,  a  divorce  obtained 
by  fraud,  has  been  asserted  to  be  well 
settled.  Wilt  v.  Wilt  (1899)  2  Dauphin 
Co.  Rep.  (Pa.)  100. 

The  state  being  interested  in  divorce 
suits,  courts  will  not  sanction  prosecu- 
tions fraudulently  set  on  foot  or  con- 
ducted in  bad  faith.  Olmstead  v.  01m- 
stead  (1889)  41  Minn.  297,  43  N.  W.  67. 

Because  of  the  interest  of  the  state  in 
divorce  suits  the  courts  will  promptly 
annul  decrees  obtained  in  prosecutions 
fraudulently  instituted,  or  conducted  in 
bad  faith.    Ibid. 

And,  legislation  not  interfering,  an 
original  bill  in  equity  to  impeach  and 
annul  a  decree  of  divorce  may,  in  a 
proper  case,  be  successfully  maintained 
upon  the  ground  of  fraud  in  instituting 
and  carrying  on  the  divorce  suit  and  pro< 
curing  such  decree.  Golden  v.  Grolden 
(1893)  102  Ala.  363, 14  So.  638;  Johnson 
V.  Johnson  (1913)  182  Ala.  376,  62  So. 
706;  Comey  v.  Comey  (1906)  79  Ark, 
289,  116  Am.  St.  Rep.  80,  95  S.  W.  135 ; 
Rawlins  v.  Rawlins  (1881)  18  Fla.  345; 
Shrader  v.  Shrader  (1895)  36  Fla.  502, 
18  So.  672;  Parramore  v.  Parramore 
(1911)  61  ria.  701,  55  So.  795;  Wood  v. 
Wood  (1906)  136  Iowa,  128,  12  L.R.A. 
(N.S.)  891,  125  Am.  St.  Rep.  223,  113 
N.  W.  492;  Bryant  v.  Austin  (1884)  36 
La.  Ann.  808;  Fozwell  v.  Fozwell  (1914) 
122  Md.  263,  89  Atl  494;  Sampson  v. 
Sampson  (1916)  223  Mass.  451,  112  N. 
E.  84;  True  v.  True  (1861)  6  Minn. 
458,  Gil.  315;  Young  v.  Young  (1871)  17 
Minn.  181,  Gil.  153;  Mansfield  v.  Mans- 
field (1858)  26  Mo.  163;  Lieber  v.  Lieber 
(1911)  239  Mo.  1,  143  S.  W.  458;  Dor- 
rance  v.  Dorrance  (1912)  242  Mo.  625, 
148  S.  W.  94,  on  second  appeal  (1914) 
257  Mo.  317,  166  S.  W.  783;  DeGraw  v. 
DeGraw  (1879)  7  Mo.  App.  121;  Mc- 
Donald y.  McDonald  (1913)  175  Mo. 
App.  513,  161  S.  W.  850;  State  ex  reL 
Happel  V.  District  Ct.  (1908)  38  Mont 
166,  35  L.R.A.(N.S.)  1098,  129  Am.  St. 
Rep.  636,  99  Pac.  291;  Doughty  v. 
Doughty  (1876)  27  N.  J.  Eq.  315;  Brit- 
ton  V.  Britton  (1889)  45  N.  J.  Eq.  88, 
16  Atl.  266;  Voorhees  v.  Yoorhees 
(1890)  46  N.  J.  Eq.  411,  19  Am.  St.  Rep. 
404,  19  Atl.  172;  affirmed  in  (1890)  47 
N.  J.  Eq.  315,  14  L.R.A.  366,  20  AtL 
676;  Denton  v.  Denton  (1871)  41  How. 
Pr.  (N.  Y.)  221;  Blank  v.  Blank  (1887) 
107  N.  Y.  91,  13  N.  E.  615;  Monroe  v. 
Monroe  (1893)  66  Hun,  635,  50  N.  Y.  S. 
R.  237,  21  N.  Y.  Supp.  655;  Nickerson 
v.  Nickerson  (1883)  13  W.  N.  C.  (Pa.) 
210;  Wilt  V.  Wilt  (1899)  2  Dauphin  Co. 

Rep.  (Pa.)  100;  State  v,  Watson  (1898) 
L.R.A.1917B. 


20  B.  I.  354,  79  Am.  St.  Rep.  871,  39  Atl. 
193,  U  Am.  Crim.  R^.  2^;  affirmed  in 
(1900)  179  U.  S.  679,  45  L.  ed.  383,  21 
Sup.  Ct.  Rep.  915;  Elmgren  v.  Elmgren 
(1903)  25  E.  I.  177,  55  Atl.  322;  Reeves 
v.  Reeves  (1909)  24  S.  B.  435,  25  L.R.A. 
(N.S.)  574,  123  N.  W.  869;  Stephens  v. 
Stephens  (1884)  62  Tex.  337 ;  McMurray 
V.  McMurray  (1887)  67  Tex.  665,  4  S. 
W.  357;  Dickinson  v.  Dickinson  (1911) 
—  Tex.  Civ.  App.  — ,  138  S.  W.  205; 
Johnson  v.  Coleman  (1868)  23  Wis.  452, 
99  Am.  Dec.  193. 

In  Pennsylvania  the  ordinary  proce- 
dure to  set  aside  a  decree  of  divorce  for 
fraud  in  obtaining  it  is  by  petition. 
Wilt  V.  Wilt  (1899)  2  Dauphin  Co.  Rep. 
(Pa.)  100. 

But  this  method  is  not  exclusive.    Ibid. 

Fraud  practised  in  obtaining  a  judg- 
ment, including  one  for  divorce,  was  a 
cause  named  in  a  statute  of  Iowa  (Code, 
§  4091),  for  which  district  courts  were 
authorized  at  later  terms  to  vacate  or 
modify  judgments  or  grant  new  trials. 
Wood  V  Wood  (1907)  136  Iowa,  128,  12 
L.R.A.(N.S.)  891,  126  Am.  St.  Rep.  223, 
113  N.  W.  492. 

A  right  of  action  in  cases  in  which 
there  was  fraud  in  invoking  the  jurisdic- 
tion of  the  court  or  in  preventing  the  de- 
fense of  the  action,  to  set  aside  a  judg- 
ment, has  been  given  by  statute  (Gen. 
Stat.  1913,  §  7910)  in  Minnesota.  Brock- 
man  V.  Brockman  (1916)  —  Minn.  — ^ 
157  N.  W.  1086. 

An  action  under  the  Minnesota  statute 
to  set  aside  a  judgment  alleged  to  have 
been  procured  by  fraud  has  an  equitable 
character,  and  the  court  has  the  power 
and  is  charged  with  the  duty  to  award 
such  relief  in  it  as  the  facts  and  ends  of 
justice  may  require  in  any  particular 
case.  Geisberg  v.  O'Laughlin  (1903)  88 
Minn.  431,  93  N.  W.  310. 

An  agreement  by  a  divorced  wife  to 
acquiesce  in  and  refrain  from  attacking 
an  iUegal  and  fraudulent  decree  obtained 
against  her  by  her  husband  is  void,  as 
contrary  to  public  policy.  Comstock  v. 
Adams  (1880)  23  Kan.  513,  33  Am.  R«p. 
191. 

The  general  policy  of  Indiana  is  ad- 
verse to  disturbing  judgments  of  divorce 
for  any  reason  but  fraud  upon  the  juris- 
diction of  the  court,  according  to  the 
view  expressed  in  the  case  of  Keller  v. 
Keller  (1894)  139  Ind.  38,  38  N.  E.  337. 

5.  Nature  of  fraud  which  vltiiUes  a  dU 

vorce. 

A  fraud  which  will  warrant  the  over- 
turning of  a  judgment  in  any  case  must 
be  an  actual,  intentional,  and  wilful  one. 
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not  merely  a  constmctive  or  legal  fraud. 
Wagner  v.  Beadle  (1910)  82  Kan.  468, 
108  Pac.  859. 

The  nature  of  a  fraud  in  procuring  a 
judgment^  to  warrant  relief  from  it  in  a 
court  of  equity,  must  be  such  as  was  the 
product  of  a  bad  mind  and  wholly  in- 
consistent with  honest  purposes.  Noble 
V.  Moses  Bros.  (1883)  74  Ala.  604. 

Fraud  in  the  sense  used  to  justify 
equitable  interference  with  a  judgment 
or  decree  has  its  common  and  direct 
meaning  of  the  perpetration  of  an  in- 
tentional wrong,  or  the  breach  of  a  duty 
growing  out  of  a  fiduciary  relation. 
Bowsman  v.  Anderson  (1912)  62  Or.  431, 
123  Pac.  1092,  126  Pac.  270. 

A  mere  standing  upon  his  l^al  rights 
by  a  plaintiff  in  a  divorce  suit  does  not 
warrant  the  setting  aside  of  a  decree  in 
his  favor.    Richards  v.  Richards  (1913) 

24  Idaho,  87, 132  Pao.  576. 

It  is  a  rule  sometimes  spoken  of  as 
well-settled  or  established  that  the  only 
fraud  for  which  a  court  of  equity  is  war- 
ranted in  setting  aside  a  judgment  or 
decree  is  a  fraud  which  was  practised 
to  procure  that  judgment  or  decree;  a 
fraud  in  its  concoction ;  one  that  brough' 
about  its  rendition.  Cromelin  v.  Mc- 
Cauley  (1880)  67  Ala.  642;  Noble  v. 
Mosea  Bros.  (Ala.)  supra;  McDonald  v. 
Pearson  (1896)  114  Ala.  630,  21  So.  534; 
Rittenberry  v.  Wharton  (1912)  176  Ala. 
390,  58  So.  293;  De  Soto  Coal,  Min.  & 
Development  Co.  v.  Hill  (1914)  188  Ala. 
667,  65  So.  988;  Hendley  v.  Chabert 
(1914)  189  Ala.  268,  65  So.  993;  Hall  v. 
Cox  (1912)  104  Ark.  303,  149  S.  W.  80; 
HolHster  v.  Sobra  (1914)  264  HI.  535, 
106  N.  E.  507;  Jones  v.  Brinker  (1854) 
20  Mo.  87;  Lewis  v.  Williams  (1873)  54 
Mo.  200;  Payne  v.  O'Shea  (1884)  84  Mo. 
129;  Murphy  v.  De  France  (1890)  101 
Mo.  151, 13  S.  W.  756;  F.  G.  Oxley  Stave 
Co.  V.  Butler  County  (1894)  121  Mo. 
614,  26  S.  W.  367;  Nichols  v.  Stevens 
(1894)  123  Mo.  96,  45  Am.  St.  Rep.  514, 

25  S.  W.  578,  27  S.  W.  613;  Moody  v. 

Peyton  (1896)  135  Mo.  489,  58  Am.  St. 

Rep.   604,  36  S.  W.  621;  Hamilton  v. 

McLean  (1897)  139  Mo.  678,  41  S.  W. 

224;  Bates  v.  Hamilton  (1898)  144  Mo. 

1,  66  Am.  St.  Rep.  407,  45  S.  W.  641; 

Fears  v.  Riley   (1899)  148  Mo.  49,  49 

S.  W.  836 ;  Lieber  v.  Lieber  (1911)  230 

Mo.  1,  143  S.  W.  458;  Cross  v.  Gould 

(1908)  131  Mo.  App.  585, 110  S.  W.  672; 

Springfield  Traction  Co.  v.  Dent  (1911) 

159  Mo.  App.  220,  140  S.  W.  606;  Ein- 

stein  V.  Strother  (1916)  —  Mo.  App.  — , 

182  S.  W.  122. 

The  fraud  for  which  a  judgment  may 
I^K.A.1917B. 


be  vacated  or  enjoined  must  be  in  its 
procurement, — in  its  concoction, — ^in  the 
very  act  itself.  Cantwell  v.  Johnson 
(1911)  236  Mo.  575, 139  S.  W.  365. 

A  fraud  which  can  be  made  the  basis 
of  an  attack  upon  a  solemn  judgment  of 
a  court  of  record  must  have  directly  in- 
duced the  rendition  of  the  judgment,  and 
not  merely  have  induced  or  brought 
about  a  condition  upon  the  real  existence 
of  which  the  court  acted  as  the  ground 
of  its  decree.  Uecker  v.  Thiedt  (1907) 
133  Wis.  148,  113  N.  W.  447,  and  on 
second  appeal  (1909)  137  Wis.  634,  119 
N,  W.  878;  Routledge  v.  Patterson 
(1911)  146  Wis.  226,  131  N.  W.  346. 

A  fraud  which  affected  only  the  cause 
of  action,  and  which  might  have  been 
met  and  frustrated  in  defending  the  ac- 
tion, affords  no  ground  for  setting  aside 
the  judgment.  Einstein  v.  Strother 
(1916)  —  Mo.  App.  — ,  182  S.  W.  122. 

That  a  cause  of  action  was  vitiated 
by  fraud  affords  no  ground,  after  a  judg- 
ment has  been  rendered,  for  the  inter- 
position of  a  court  of  equity  to  prevent 
the  enforcement  of  the  judgment.  Rit- 
tenberry V.  Wharton  (1912)  176  Ala. 
390,  58  So.  293. 

When  an  alleged  fraud  consists  only 
in  a  cause  of  action  carried  into  judg- 
ment, it  is  not  such  an  one  as  entitles 
the  defeated  litigant  to  impeach  the 
judgment  for  fraud  in  its  procurement. 
Hall  V.  Cox  (1912)  104  Ark.  303,  149 
S.  W.  80. 

A  fraud  entering  into  and  vitiating  a 
cause  of  action  affords  no  ground  in 
equity  for  relief  from  the  judgment  in 
the  action  unless  the  defeated  litigant 
was  prevented  from  defending  the  ac- 
tion and  exposing  the  fraud.  HolHster 
V.  Sobra  (1914)  264  HI.  535,  106  N.  E. 
507. 

A  fraud  which  was  tried  in  the  action 
that  resulted  in  a  judgment  is  not  such 
an  one  as  will  warrant  the  setting  aside 
of  that  judgment.  Adams  v.  Adams 
(1872)  51  N.  H.  388,  12  Am.  Rep.  134. 

The  judgments  and  decrees  of  courts 
deciding  between  parties  before  them 
and  subject  to  their  jurisdiction  in  trials 
where  the  claims  of  both  sides  have  been 
presented  and  considered,  although  these 
claims  may  have  been  fraudulent,  are  not 
open  to  inquiry  in  ordinary  legal  ways. 
United  States  v.  Throckmorton  (1878) 
98  U.  S.  61,  25  L.  ed.  93. 

Through  the  protection  which  the  law 
throws  around  rights  once  established  by 
formal  judicial  proceedings  in  tribunals 
legally  established,  notwithstanding  the 
rights  thus  establiBhed  may  be  founded 
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in  fraud,  they  are  sometimes  immune  to 
attacks  by  the  usual  and  common  meth- 
ods.   Ibid. 

When  everything  alleged  as  fraud  in 
a  bill  to  set  aside  a  decree  of  divorce 
was  involved  in  the  issue  tendered  by  the 
defendant  in  the  divorce  suit,  and  was 
therein  tried  and  found  to  be  untrue,  the 
bill  cannot  be  maintained.  Richardson  v. 
Stowe  (1890)  102  Mo.  33,  14  S.  W.  810. 

A  fraud  which  entitles  a  party  to  im- 
peach a  judgment  must  not  consist  of 
any  false  or  fraudulent  act  or  testimony, 
the  truth  of  which  was  or  might  have 
been  in  issue  in  the  proceeding  before 
the  court  which  resulted  in  the  judg- 
ment that  is  thus  assailed,  but  it  must 
be  one  extrinsic  of  the  matter  tried  in 
the  cause, — one  practised  upon  the  court 
in  the  procurement  of  the  judgment. 
Bank  of  Pine  Bluff  v.  Levi  (1909)  90 
Ark.  166,  118  S.  W.  250. 

If  a  cause  of  action  is  vitiated  by 
fraud,  such  fraud  constitutes  a  defense 
to  be  interposed  to  prevent  a  judgment 
or  decree.  Rittenberry  v.  Wharton 
(Ala.)  supra. 

A  fraud  which  entered  into  and  viti- 
ated a  cause  of  action  is  one  that  must 
be  combated  in  the  action  brought  upon 
that  cause.  Hollister  v.  Sobra  (Bl.) 
supra. 

There  must  be  an  end  to  litigation  in 
the  interest  of  the  state  and  for  the 
repose  of  society  j  therefore  when  the 
help  of  a  court  of  equity  is  asked  to 
undo  what  has  already  been  done  and 
adjudged  by  a  court,  fraud  in  the  cause 
of  action  itself,  in  false  allegations  or 
false  testimony,  will  not  suffice.  Such 
fraud  was  within  the  issues  on  the 
merits.  The  complainant  had  his  day  in 
court  and  the  question  is  foreclosed. 
Cantwell  v.  Johnson  (1911)  236  Mo.  575, 
139  S.  W.  366. 

The  acts  for  which  a  court  of  equity 
will,  on  account  of  fraud,  set  aside  or 
annul  a  judgment  or  decree  between  the 
same  parties,  rendered  by  a  court  of 
competent  jurisdiction,  relate  to  frauds 
extrinsic  or  collateral  to  the  matter  tried 
by  the  first  court,  and  not  to  a  fraud  in 
the  matter  on  which  the  judgment  or 
decree  was  rendered. 

U.  8. — United  States  v.  Throckmorton 
(1878)  98  U.  S.  61,  25  L.  ed.  93;  Vance 
V.  Burbank  (1879)  101  U.  S.  514,  25  L. 
ed.  929. 

Ala. — Harrison  v.  Harrison  (1851)  19 

Ala.  499;  Cromelin  v.  McCauley  (1880) 

67  Ala.  542;  Noble  v.  Moses  Bros.  (1883) 

74  Ala.  604;  Peterson  v.  Blanton  (1884) 

76  Ala.  264;  McDonald  v.  Pearson  (1896) 

114  Ala.  630,  21  So.  534:  Rittenberry  v. 
h.R.A.19nB, 


Wharton  (1912)  176  Ala.  390,  58  So. 
293;  DeSoto  Coal,  Min.  &  Development 
Co.  V.  Hill  (1914)  188  Ala.  667,  65  So. 
988;  Hendley  v.  Chabert  (1914)  189  Ala. 
258,  65  So.  993. 

Ark.— Bank  of  Pine  Bluff  v.  Levi 
(1909)  90  Ark.  166, 118  S.  W.  250;  HaU 
V.  Cox  (1912)  104  Ark.  303,  149  S.  W. 
80. 

Cal.— Sohler  v.  Sohler  (1901)  135  Cal. 
323,  87  Am.  St.  Rep.  98,  67  Pac,  282  j 
Dane  v.  Layne  (1909)  10  Cal.  App.  366, 
101  Pac.  1067. 

HI.— Cairo  &  St.  L.  E.  Co.  v.  Holbrook 
(1879)  92  111.  297;  Burton  v.  Perry 
(1893)  146  111.  71,  34  N.  E.  60;  Pratt 
V.  Griffin  (1906)  223  111,  349,  79  N.  E. 
102;  Hollister  v.  Sobra  (1914)  264  111. 
535,  106  X.  E.  507. 

Ind.— Pepin  v.  Lautman  (1901)  28 
Ind.  App.  74,  62  N.  E.  60. 

Iowa.— Cottle  v.  Cole  (1866)  20  Iowa, 
481;  Heatheote  v.  Haskins  (1888)  74 
Iowa,  566,  38  N.  W.  417 ;  Wood  v.  Wood 
(1906)  136  Iowa,  128,  12  L.R.A.(N.S.) 
891,  125  Am.  St.  Rep.  223,  113  N.  W. 
492;  Graves  v.  Graves  (1906)  132  Iowa, 
199,  10  L.R.A.(N.S.)  216, 109  N.  W.  707, 
10  Ann.  Cas.  1104;  Tollefson  v.  Tollef- 
son  (1908)  137  Iowa,  161,  114  N.  W. 
631;  Kwentsky  v.  Sirovy  (1909)  142 
Iowa,  385,  121  N.  W.  27;  Mengel  v. 
Mengel  (1909)  145  Iowa,  737,  120  N.  W. 
72,  122  N.  W.  899;  Richardson  v.  King 
(1912)  157  Iowa,  287,  135  N.  W.  640. 

Kan. — Electric  Plaster  Co.  v.  Blue 
Rapids  Twp.  (1910)  81  Kan.  730,  25 
L.R.A.(N.S.)  1237,  106  Pac  1079;  Mc- 
Cormick  v.  McCormick  (1910)  82  Kan. 
31,  107  Pac.  546;  Garrett  Biblical  Insti- 
tute V.  Minard  (1910)  82  Kan.  338,  108 
Pac.  80;  Miller  v.  Miller  (1913)  89  Kan. 
151,  130  Pac.  681;  Cheever  v.  Kelly 
(1915)  96  Kan.  269,  150  Pac.  529. 

La.— Perry  v.  Rue  (1879)  31  La.  Ann. 
287;  Rowe  v.  Chicago  Lumber  &  Coal 
Co.  (1898)  50  La.  Ann.  1258,  24  So.  235. 

Md. — Maryland  Steel  Co.  v.  Mamey 
(1900)  91  Md.  360,  46  Atl.  1077. 

Mass. — Greene  v.  Greene  (1854)  2 
Gray,  361,  61  Am.  Dec.  454. 

Mich.— Miller  v.  Morse  (1871)  23 
Mich.  365. 

Mo.— Smith  V.  Sims  (1883)  77  Mo. 
269;  Payne  v.  O'Shea  (1884)  84.Mo.  129; 
Murphy  v.  De  France  (1890)  101  Mo. 
151,  13  S.  W.  756;  Richardson  v.  Stowe 
(1890)  102  Mo.  33,  14  S.  W.  810;  Neun 
V.  Blackstone  Bldg.  &  L.  Asso.  (1899) 
149  Mo.  74,  50  S.  W.  436;  Wabash  R. 
Co.  V.  Mirrielees  (1904)  182  Mo.  126,  81 
S.  AV.  437;  Walther  v.  Null  (1911)  233 
Mo.  104,  134  S.  W.  993;  Cantwell  v. 
Johnson  (1911)  236  Mo.  575,  139  S.  W. 
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365;  Lieber  v.  lieber  (1911)  239  Mo.  1, 
143  S.  W.  458;  SpringHeld  Traction  Co. 
v.  Dent  (1911)  159  Mo.  App.  220, 140  S. 
W.  606. 

N.  H.— Adams  v.  Adams  (1872)  51  N. 
H.  388, 12  Am.  Rep.  134. 

N.  Y.— Ross  V.  Wood  (1877)  70  N.  Y. 
8. 

N.  C. — ^Burgess  y.  Lovengood  (1856) 
55  N.  C.  (2  Jones,  Eq.)  457. 

Ohio. — Michael  v.  American  Nat.  Bank 
(1911)  84  Ohio  St.  370,  38  L.R.A.(N.S.) 
220,  95  N.  E.  905. 

Okla.— Brown  v.  Trent  (1912)  36  Okla. 
239,  128  Pae.  895. 

Dr.— Friese  v.  Hummel  (1894)  26  Or. 
146,  46  Am.  St.  Rep.  610,  37  Pac.  458. 

Penn.~Latimer  t.  Dean  (1899)  31 
Pittsb.  L.  J.  N.  S.  (Pa.)  192. 

8.  B.— Reeves  ▼.  Reeves  (1909)  24  S. 
D.  435,  25  L.R.A.(N.S.)  574,  123  N.  W. 
869. 

Tex.— Moor  v.  Moor  (1901)  —  Tex. 
Civ.  App.  — •,  63  S.  W.  347. 

Vt.— Camp  V.  Ward  (1896)  69  Vt.  286, 
60  Am.  St.  Rep.  929,  37  Atl.  747 ;  French 
▼.  Raymond  (1909)  82  Vt.  156,  137  Am. 
St.  Rep.  994,  72  Atl.  324. 

Wash.— Robertson  v.  Freebury  (1915) 
87  Wash.  558,  L.R.A.1916B,  883, 152  Pac. 
5;  Cooper  v.  Cooper  (1916)  —  Wash.  — , 
168  Pac.  1007. 

Wis.— Uecker  v.  Thiedt  (1907)  133 
Wis.  148,  113  N.  W.  447,  on  second  ap- 
peal (1909)  137  Wis.  634,  119  N.  W. 
878. 

It  is  well  settled  that  fraud  relating  to 
transactions  antecedent  to  a  judgment, 
such  as  would  have  constituted  a  good 
defense  to  the  rendition  of  the  judgment, 
but  not  connected  with  the  proceedings 
by  which  it  was  obtained,  is  insufficient 
to  justify  relief  under  the  head  of  the 
equitable  powers  of  a  court  of  chancery. 
Rittenberry  v.  Wharton  (1912)  176  Ala. 
390,  58  So.  293. 

A  wife  who  obtained  a  divorce  from 
her  husband  because  of  a  voluntary 
separation  of  the  pair,  continued  for  five 
years,  cannot,  after  the  husband's  death 
and  the  lapse  of  several  years,  maintain 
an  action  to  set  aside  the  decree  on  the 
ground  that  the  husband  fraudulently 
misrepresented  his  property  and  financial 
condition  to  induce  the  wife  to  agree  to 
articles  of  separation,  where  he  neither 
appeared  in  the  divorce  suit  nor  did 
ought  to  promote  the  rendition  of  the 
decree.  Uecker  v.  Thiedt  (1907)  133 
Wia.  148,  113  N.  W.  447. 

The  reason  is  that  the  separation 
actually  took  place  and  continued  for 
the  statutory  time,  regardless  of  whether 
the  s^rreement  to  live  apart  grew  out  of 
L.R.A.1917B. 


fraud  or  duress  *,  so  that  no  fact  was  mis- 
stated and  no  imposition  practised  to 
gain  the  decree. 

The  doctrine  of  this  case  was  reassert- 
ed and  controlled  the  decision  in  the  like 
case,  brought  for  the  same  relief,  and 
based  upon  very  similar  grounds,  of 
Routledge  v.  Patterson  (1911)  146  Wis. 
226,  131  N.  W.  346. 

If  it  is  established  that  a  judgment 
was  obtained  by  some  extrinsic  or  col- 
lateral fraud  by  which  the  court  render- 
ing it  was  imposed  upon,  the  judgment 
may  be  attacked  and  set  aside.  Kwent- 
sky  V.  Sirovy  (1909)  142  Iowa,  385,  121 
N.  W.  27. 

Judgments  and  decrees  are  impeach- 
able for  those  frauds  only  which  are  ex- 
trinsic to  the  merits  of  the  case,  and  by 
which  the  court  has  been  imposed  upon 
or  misled  into  rendering  a  false  judg- 
ment. Rittenberry  v.  Wharton  (Ala.) 
supra. 

The  fraud  for  which  one  may  impeach 
a  judgment  taken  against  him  must  be  a 
fraud  extrinsic  to  the  subject  matter  of 
the  cause  in  which  the  judgment  was  ren- 
dered. Bank  of  Pine  Bluff  v.  Levi  (1909) 
90  Ark.  166,  118  S.  W.  250. 

An  extrinsic  or  collateral  fraud  such 
as  justifies  a  court  of  equity  in  setting 
aside  a  judgment  has  been  defined  to 
mean  some  act  or  conduct  of  the  prevail- 
ing party  which  prevented  a  fair  sub- 
mission of  the  controversy  to  the  court 
that  rendered  the  judgment.  Electric 
Plaster  Co.  v.  Blue  Rapids  Twp.  (1910) 
81  Kan.  730,  25  L.R.A.(N.S.)  1237.  106 
Pac.  1079;  Garrett  Biblical  Institute  v. 
Minard  (1910)  82  Kan.  338,  108  Pac. 
80. 

c.  Falsity  of  itffidavH  to  obtain  leave 
to  isertie  process  hy  puhlieation  in  di' 
vorre  suits, 

A  common  fraud  that  frequently  has 
been  held  to  warrant,  when  clearly 
proved,  the  setting  aside  of  a  decree  of 
divorce  granted  by  default  upon  a  serv- 
ice of  process  only  constructive  by  publi- 
cation, on  the  ground  that  it  was  fraudu- 
lently obtained,  is  where  the  plaintiff,  in 
order  to  get  the  authority  to  serve  the 
defendant  by  advertisement,  knowingly 
and  wilfully  made  a  false  affidavit  that 
the  defendant's  residence  and  where- 
abouts were  unknown  and  could  not 
with   diligence  be  ascertained. 

This  fraud  was  conspicuous  in  the  fol- 
lowing cases:  Shrader  v.  Shrader  (1895) 
36  ria.  502,  18  So.  672;  Parramore  v. 
Parramore  (1911)  61  Fla.  701,  55  So. 
795;  Whetstone  v.  Whetstone  (1871)  31 
Iowa,  276;  Leathers  v.  Stewart   (1911) 
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108  Me.  96,  76  Atl.  16,  Ann.  Cas.  1913B, 
366;  Carley  v.  Cariey  (1856)  7  Gray 
(Mass.)  545;  Geisberg  v.  O'Laughlin 
(1903)  88  Miim.  431,  93  N.  W.  310;  Dor- 
rance  v.  Dorrance  (1912)  242  Mo.  625, 
148  S.  W.  94,  on  second  appeal  in  (1914) 
257  Mo.  317,  165  S.  W.  783;  Britton  v. 
Britton  (1889)  45  N.  J.  Eq.  88,  16  Atl. 
266;  Voorhees  v.  Voorhees  (1890)  46 
N.  J.  Eq.  411,  19  Am.  St.  Rep.  404,  19 
Atl.  172,  affirmed  in  (1890)  47  N.  J.  Eq. 
315,  14  L.R.A.  366,  20  AtL  676;  Dyott  v. 
Henderson  (1916)  85  N.  J.  Eq.  338,  97 
Atl.  35;  Metzler  v.  Metzler  (1907)  132 
Wis.  601,  113  N.  W.  49. 

That  a  husband  suing  for  divoroe  knew 
the  whereabouts  of  his  wife  and  con- 
cealed them  of  purpose  to  prevent  knowl- 
edge of  the  pendency  of  the  suit  from 
reaching  her,  and,  in  consequence,  she 
was  not  notified  of  its  pendency,  and 
had  no  opportunity  to  appear  in  and  de- 
fend it,  is  such  a  fraud,  suppressio  veri, 
as  will  justify  the  setting  aside  of  a  de- 
cree of  divorce  granted  on  default. 
Stewart  v.  Stewart  (1911)  101  Ark.  86, 
141  S.  W.  193. 

A  false  affidavit  of  a  man  petitioning 
for  a  divorce,  in  respect  of  the  residence 
of  his  wife,  she  not  being  implicated, 
constitutes  such  a  fraud  upon  the  court 
as  warrants  the  setting  aside  of  the  de- 
cree obtained  by  him  upon  it.  Elmgren 
V.  Elmgren  (1903)  25  E.  I.  177,  55  Atl. 
322. 

Proof  that  a  defendant  in  a  divorce 
suit  had  no  notice  of  its  pendency,  and 
that  the  plaintiff  therein,  well  knowing 
her  residence,  caused  notice  of  it  to  be 
published  in  a  newspaper  which  he  had 
evei-y  reason  to  believe  neither  she  nor 
her  friends  would  see,  of  purpose  to  con- 
ceal from  her  knowledge  of  the  proceed- 
ings, and  thereupon  obtained  his  divorce 
by  fraud  and  perjury,  however  reprular 
and  complete  may  appear  the  record 
upon  its  face,  justifies  the  court  in  set- 
ting aside  the  decree  on  defendant's  mo- 
tion after  discovering  the  fraud.  Adams 
V.  Adams  (1872)  51  N.  H.  388,  12  Am. 
Rep.  134. 

A  decree  of  divorce  granted  ex  parte 
to  a  wife,  based  upon  a  service  by  news- 
paper publication  only,  which  never  came 
to  the  knowledge  of  the  husband,  and 
was  authorized  by  the  wife's  affidavit, 
which  was  false  in  fact,  if  not  wilfully 
so,  that  she  had  used  due  diligence  to 
ascertain  her  husband's  residence  and 
had  been  unable  to  learn  it,  should  be  set 
aside  upon  his  timely  application,  proper- 
ly made.  Spinney  v.  Spinney  (1895)  87 
Me.  484,  32  Atl.  1019. 

If,  upon  a  wife's  suit  in  equity  to  open 
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a  decree  of  divorce  obtained  by  her  hus- 
band upon  default,  after  constructive 
service  of  process,  and  for  leave  to  come 
in  and  defend  the  action,  it  appears  that 
the  husband  committed  a  fraud  upon  the 
court  by  falsely  swearing  to  nonexistent 
facts  upon  which  depended  the  jurisdic- 
tion of  the  court  to  entertain  his  action 
and  grant  the  decree,  the  decree  so  ob- 
tained will  be  annulled  in  toto  and  the 
divorce  action  will  be  dismissed.  Corney 
V.  Corney  (1906)  79  Ark.  289,  116  Am. 
St.  Rep.  80,  95  S.  W.  135. 

This  fraud  is  usually  associated  with 
other  frauds,  but  always  is  a  prominent 
factor  in  the  result,  when  present. 

In  Crouch  v.  Crouch  (1872)  30  Wis. 
667,  a  wife  was  guilty  of  this  fraud  in 
suing  her  husband  for  a  divorce  where 
the  proof  was  that  he  was  merely  absent 
from  home,  traveling  on  business,  and  all 
the  time  regularly  and  constantly  cor- 
responding with  her. 

In  Bryant  v.  Austin  (1884)  36  La. 
Ann.  808,  a  husband  guilty  of  this  fraud 
had  sent  his  wife  to  visit  her  parents  in 
another  state,  of  purpose  to  bring  suit 
against  her  for  divorce,  and  to  keep  her 
ignorant  of  it  by  a  service  only  con- 
structive. 

In  that  case,  Manningi  J.,  in  concur- 
ring with  his  colleagues  in  the  judgment 
of  the  court,  said:  '^The  declaration  of 
Bryant,  in  answer  to  the  question  of  the 
attorney  appointed  to  defend  his  absent 
wife  from  whom  he  was  seeking  a  di- 
vorce, that  he  did  not  know  where  she 
was,  when  he  did  know,  would  not  be,  to 
my  mind,  sufficient  of  itself  and  without 
any  other  circumstance  to  turn  the  scale 
in  ordinary  suits.  But,  in  the  interest 
of  public  order,  I  recognize  that  suits 
for  divorce  against  absent  spouses  who 
have  only  technical,  and  not  actual, 
notice  of  the  existence  of  the  suit,  should 
be  confined  to  the  strictest  rules,  and  that 
the  rights  of  such  absent  defendants 
should  be  jealously  guarded." 

In  Boyd's  Appeal  (1861)  38  Pa.  241, 
affirming  Smith  v.  Smith  (1859)  3  Phila. 
489,  a  husband  guilty  of  this  fraud  false- 
ly charged  his  wife  with  desertion,  where, 
with  his  consent  and  approval,  she  had 
returned  to,  and  for  two  years  sojourned 
with^  her  father  and  his  family. 

In  Nickerson  v.  Niokerson  (1883)  13 
W.  N.  C.  (Pa.)  210,  the  plaintiff  had 
sent  his  wife  abroad  to  recover  her 
health  and  educate  their  child,  had  cor- 
responded with  her  as  a  loving  husband, 
and  had  constantly  and  continually  sent 
her  money  for  expenses^  and  then,  for  the 
purpose  of  asserting  a  nominal  and  ficti- 
tious residence  for  the  requisite  statu- 
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tory  period  within  the  territorial  juris- 
diction of  the  divorce  forum,  had  rented 
lodgings  whieh  he  occupied  only  about 
one  night  each  month,  and  followed  this 
by  furnishing  perjured  testimony  that 
his  wife  had  wilfully  deserted  him. 

In  Caswell  v.  Caswell  (1887)  120  HL 
377,  11  N.  E.  342,  affirming  (1886)  24 
111.  App.  548,  a  husband  sent  his  wife 
outside  of  the  state,  ostensibly  on  a  tem- 
porary visit,  wrote  her  while  she  was 
away  frequent  letters,  now  and  then  re- 
mitted money  to  her  as  a  faithful  spouse, 
£ued  her  for  divorce  in  her  absence,  con- 
cealed from  her  the  pendency  of  the  suit, 
and  for  several  years  the  existence  of 
the  decree  he  had  obtained,  and  finally 
misstated  the  jurisdiction  in  which  he 
got  it  expressly  to  make  her  search  for 
the  record  of  it  fruitless. 

In  Bodgers  v.  Nichols  (1905)  15  Okla. 
579,  83  Pac.  923,  a  husband  guilty  of 
such  fraud  was  shown  to  have,  all  the 
time  he  was  suing  his  wife  for  divorce, 
kept  up  a  regular  correspondence  with 
her,  to  have  visited  and  openly  resided 
for  a  considerable  time  in  her  home  as 
her  husband,  and,  after  getting  the  de- 
cree, to  have  oontinued  to  correspond 
with  her  as  her  husband  until  he  died, 
and  that  the  wife  was  ignorant  of  the 
proeeedings  until  his  death  disclosed 
them,  because  no  notice  was  ever  mailed 
to  her  or  otherwise  came  to  her  knowl- 
edge. 

In  Johnson  v.  Coleman  (1868)  23  Wis. 
452,  99  Am.  Dec.  193,  the  proof  was  that 
a  husband's  charge  that  his  wife  had 
deserted  him  was  wilfully  false,  the 
truth  being  that  the  pair  had  voluntarily 
separated  under  written  articles ;  that  he 
knew  perfectly  well  all  the  time  where 
she  resided;  and  that  she  was  ignorant 
of  the  entire  proceedings  because  the 
summons  was  never  served  on  her,  either 
personally  or  through  the  mails,  as  the 

In  Everett  v.  Everett  (1884)  60  Wis*- 
200,  18  N.  W.  637,  a  husband  guilty  of 
this  particular  fraud  had  twice  before 
sued  his  wife  for  divorce  and  both  times 
had  abandoned  his  suit  upon  her  appear- 
ing to  defend,  and,  on  his  third  attempt, 
published  the  summons  in  an  obscure 
newspaper  printed  in  a  foreigrn  language, 
of  purpose  to  conceal  from  his  wife  all 
knowledge  of  the  proceedings. 

In  Hague  v.  Hague  (1916)  79  Or.  646, 
156  Pac.  277,  a  husband  guilty  of  this 
fraud  had  deserted  his  wife  in  a  distant 
state,  and  on  two  prior  occasions  had 
brought  suit  for  divorce  against  her, 
making  the  same  charges,  both  of  which 


to  defend,  the  second  wbile  disobeying 
an  order  requiring  him  to  pay  her  ali- 
mony pendente  lite.  In  that  case,  after 
the  decree  was  set  aside,  a  trial  on  the 
merits  demonstrated  that  the  peccant 
husband  had  no  cause  of  action. 

In  Holmes  v.  Holmes  (1874)  63  Me. 
420,  in  addition  to  this  fraud  the  plain- 
tiff wilfully  and  falsely  asserted  that 
he  had  a  domicil  within  the  territorial 
jurisdiction  of  the  court,  to  induce  it  to 
take  cognizance  of  his  suit  for  divorce 
against  his  wife,  and  more  effectually 
to  conceal  from  her  its  pendency. 

In  Wanamaker  v.  Wanamaker  (1873) 
10  Phila.  (Pa.)  466,  a  divorce  obtained 
by  a  man  from  his  wife  without  notice 
to  her,  after  the  return  nihil  of  the  sub- 
poena upon  a  service  by  advertisement 
published  in  an  obscure  place  in  a  week- 
ly newspaper,  by  direction  of  the  libel- 
lant's  attorney,  of  purpose  to  have  it 
unseen,  coupled  with  the  omission  to 
serve  notice  personally  on  the  wife,  as 
directed  by  the  court,  of  the  time  and 
place  for  taking  testimony  before  a  com- 
missioner, when  all  the  time  the  wife 
lived  in  the  same  county,  and  her  abode 
was  well  known  to  her  husband,  his 
relatives,  and  the  neighbors,  was  set 
aside  on  the  ground  that  it  had  been  pro- 
cured by  fraud. 

In  Clay  v.  Bobertson  (1912)  30  Okla. 
758,  120  Pac.  1102,  the  plaintiff,  besides 
being  gpiilty  of  this  fraud,  haxl  desig- 
nated on  the  record  both  parties  to  the 
suit  by  parts  only  of  their  names,  and 
these  the  least  known. 

Allegations  in  a  petition  for  setting 
aside  a  judgment  of  divorce  rendered 
against  the  petitioner  upon  service  by 
publication  and  default,  that  she  de- 
parted from  the  state  to  take  up  her 
residence  in  a  distant  city  by  his 
direction  and  consent,  upon  the  un- 
derstanding that  the  two  would  re- 
sume housekeeping  together  elsewhere 
as  soon  as  he  could  get  established 
in  business  again;  that  she  was  in 
entire  ignorance  that  any  divorce  suit 
was  begun  or  contemplated  until  after 
the  decree  accidentally  came  to  her  no- 
tice; that  the  summons  and  complaint, 
if  mailed  at  all,  were  purposely  sent  to 
a  wrong  address,  when  her  true  one  was 
known  to  the  husband,  who  wrote  her 
upwards  of  three  dozen  letters,  several 
of  them  containing  remittances  of  money, 
and  many  of  them  after  he  had  com* 
menced  suit,  none  containing  any  refer- 
ence to  divorcing  her,  are  sufficient  to 
warrant  opening  the  judgment  to  admit 
her  to  defend  the  suit  on  the  ground 


he  had  abandoned  upon  her  appearing    that  the  decree  was  procured  by  fraud. 
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Chaney  v.  Chaney  (1909)  56  Wask  145, 
106  Pac.  229. 

A  judgment  of  divorce  rendered  in 
favor  of  a  wife  and  awarding  her  all  the 
community  property,  real  and  personal, 
rendered  upon  constructive  service  after 
official  returns  by  sheriffs  of  inability 
to  find  and  serve  the  husband  within 
their  respective  counties,  ought  to  be  set 
aside  upon  the  husband's  petition,  pre- 
sented in  conformity  with  and  within  the 
time  limited  by  a  statute  in  that  behalf, 
charging  that  the  wife  knew  all  the  time 
his  actual  residence  and  postof&ce  ad- 
dress in  one  of  such  counties,  and  fraudu- 
lently concealed  it,  and  without  imposing 
conditions  requiring  prepayment  of  coun- 
sel fees  and  alimony,  where  the  husband 
has  not  the  means  to  pay,  and  the  wife 
is  not  financially  needy,  because  the 
court  owes  it  to  itself  to  investigate  the 
charges  of  fraud  upon  it,  irrespective  of 
the  rights  of  the  parties.  Pringle  v. 
Pringle  (1909)  56  Wash.  93,  104  Pac. 
135. 

A  fraud  charged  upon  a  plaintiff  in  ob- 
taining a  decree  of  divorce  upon  a  serv- 
ice by  publication,  in  that  he  swore  to 
a  wrong  postoffice  address  of  the  de- 
fendant, and  caused  the  summons  and 
complaint  to  be  mailed  there  of  purpose 
to  keep  the  suit  from  coming  to  the 
knowledge  of  his  wife,  and  with  intent 
to  prevent  her  from  appearing  and  de- 
fending the  action,  when  he  well  knew 
her  right  address,  is  not  established  by 
proof  that  the  address  given  by  him  and 
to  which  the  summons  and  complaint 
were  mailed  had  formerly  been  the  post- 
office  address  of  the  defendant,  and  was 
actually  only  a  few  miles  from  her  resi- 
dence on  a  farm,  and  that  it  was  wrong 
only  because  a  nearer  postoffice  had  been 
established  after  the  plaintiff  had  left 
the  state.  McDonald  v.  McDonald 
(1904)  34  Wash.  293,  76  Pac.  866. 

That  a  plaintiff  suing  for  a  divorce 
falsely  deposed  in  an  affidavit  to  procure 
service  by  publication  on  the  defendant 
that  the  residence  of  the  latter  was  un- 
known to  the  affiant,  when  at  the  time 
and  for  a  long  time  before  it  the  defend- 
ant in  fact  actually  resided  in  another 
state,  is  not  such  a  fraud  as  warrants  the 
setting  aside  of  the  divorce  afterwards 
granted  the  plaintiff,  where  the  statute 
respecting  constructive  seirvice  does  not 
require  the  disclosure  of  the  defendant's 
actual  residence,  and  had  been  fully  com- 
plied with  so  as  to  give  all  the  notice  re- 
quired by  law,  because  no  legal  injury 
was  suffered  by  defendant  from  the  false 

statement  in  the  affidavit.  Day  v.  Not- 
L.R.A.1917B. 


tingham  (1902)  160  Ind.  408,  66  N.  E. 
998. 

A  motion  to  set  aside  a  divorce  grant- 
ed by  default  against  one  who  actually 
resided  without  the  state,  upon  a  service 
made  by  publication  only,  grounded  upon 
the  charge  that  the  statement  in  the 
plaintiff's  affidavit  to  obtain  authority 
to  publish  the  summons,  that  the  resi- 
dence of  defendant  could  not,  with  rea- 
sonable diligence,  be  ascertained,  was 
false  and  amounted  to  a  fraud  upon  the 
court,  if  denied  upon  confiicting  testi- 
mony, some  of  which  showed  honest 
efforts,  unsuccessfully  made  in  good  faith 
by  the  plaintiff  to  learn  defendant's  ad- 
dress, will  not  be  granted  on  appeal, 
since  it  was  addressed  to  the  sound  dis- 
cretion of  the  court,  and  it  cannot  be 
said  that  such  discretion  was  abused  by 
the  denial.  Scribner  v.  Scribner  (J.904) 
93  Minn.  195,  101  N.  W.  163. 

In  Blass  v.  Blass  (1916)  —  Mo.  App. 
— ,  186  S.  W.  1094,  a  decree  of  divorce 
granted  a  man  in  Missouri  from  his 
absent  wife,  left  behind  in  California, 
upon  a  service  by  publication  only,  based 
upon  his  affidavit  that  he  did  not  know 
her  address,  withstood  an  attack  by  the 
divorced  wife  after  the  man's  marriage 
to  a  second  woman,  his  divorce  from  her 
and  marriage  to  a  third,  with  whom  he 
was  living  and  by  whom  he  had  issue. 
The  first  wife  attacked  the  decree  on 
the  ground  that  it  had  been  obtained  by 
fraud,  in  that  her  husband  had  not  re- 
sided for  the  requisite  length  of  time 
in  Missouri  when  he  brought  suit,  and 
that  his  charge  that  she  had  deserted 
him  was  false  and  supported  by  per- 
jured testimony,  and  further,  that  he 
well  knew  her  address  in  California,  and 
misrepresented  facts  to  procure  publica- 
tion and  escape  the  mailing  of  process 
running  against  her.  The  court  ex- 
amined the  facts  and  found  the  charges 
of  fraud  and  perjury  not  supported  by 
•evidence.  It  was  shown  that  the  man 
had  lived  for  the  requisite  statutory  ante- 
cedent time  in  good  faith  in  Missouri, 
that  he  left  California  after  telling  his 
wife  he  intended  to  reside  thereafter  in 
St.  Louis,  and  gave  her  a  railroad  ticket 
to  follow  him  there,  and  afterwards 
wrote  her  several  letters  which  broi^ht 
no  replies,  and  the  last  of  which  were 
registered  and  returned  undelivered. 
She  never  answered  his  letters  nor  used 
the  railroad  ticket.  The  proceedings  in 
the  divorce  suit  were  regular  in  all  re- 
spects and  fully  conformed  to  statutory 
requirements.  The  court,  while  holding 
the  wife's  charges  not  established,  in- 
voked  the  principle  that  perjury  com- 
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mitted  to  obtain  a  judgment  is  no  ground 
for  setting  it  aside,  and  deemed  it  iin- 
necessarr  to  decide  the  point  that,  any- 
way, the  right  to  relief  was  barred  by 
the  statute  of  limitations  and  laches. 

A  divorce  obtained  by  a  wife  from  her 
husband  who  deserted  her  and  left  the 
country  several  years  before  cannot  be 
said  to  have  been  obtained  by  fraud 
upon  the  court  by  reason  of  her  state- 
ment, in  applying  for  an  order  for  con- 
structive service  by  publication  upon 
him,  that  he  had  gone  to  South  America, 
and  she  had  no  definite  information  as 
to  his  residence,  where  she  afterwards 
recalled  that  he  had  announced  a  pur- 
pose to  go  to  the  capital  of  Brazil,  and 
notice  of  the  action  was  mailed,  ad- 
dressed to  him  at  that  city.  Hall  v. 
Hall  (1910)  139  App.  Div.  120, 123  N.  Y. 
Supp.  1056. 

Untruthful  statements  in  an  affidavit 
to  obtain  authority  to  make  service  by 
publication  in  a  divorce  suit  do  not  en- 
title a  defendant  who  actually  knew  of 
the  bringing  and  pendency  of  the  suit^ 
and  refused  to  appear  in  and  defend  it, 
to  avoid  the  decree  granted  by  default. 
McCormick  v.  McCormick  (1910)  82 
L.  31,  107  Pac.  646. 


d.  Fraudulent  service  of  process  in  di' 

vorce  suits, 

A  decree  of  divorce  obtained  by  a  man 
from  his  wife  by  default,  upon  a  sworn 
personal  service  upon  her  of  a  copy  of 
the  summons  and  complaint,  will  be  set 
aside  and  wholly  annulled  with  the  entire 
proceedings  in  the  action  for  fraud,  upon 
proof  that  the  papers  were  concealed  in 
a  sealed  packet,  represented  as  contain- 
ing a  present  for  the  mother  of  the  wife, 
to  be  delivered  by  her  unopened  at  the 
end  of  a  long  ocean  voyage,  handed  to 
her  on  the  vessel  a  few  hours  before  it 
left  port,  and  that  the  real  nature  of 
the  package  was  not  discovered  until  the 
wife  was  well  out  to  sea,  and  at  a  time 
when  it  was  not  possible  for  her  to  re- 
turn, even  if  she  had  had  the  necessary 
money  for  expenses,  before  the  time  to 
appear  and  atfswer  would  have  expired. 
Bulkley  v.  Bulkley  (1858)  6  Abb.  Pr. 
(N.  Y.)  307. 

In  Young  v.  Young  (1871)  17  Minn. 
181,  Gil.  153,  a  decree  of  divorce  granted 
a  husband  from  his  wife  after  she  had 
l>een  personally  served  with  process, 
upon  the  ground  of  her  adultery,  was  set 
aside  because  the  court  was  of  the  opin- 
ion that  the  plaintiff's  conduct  amounted 
to  a  fraud  upon  the  state  and  the  defend- 
ant, in  that  she  was  served  on  the  eve 

of  her  departure  to  Canada  for  medical 
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treatment,  and  her  whereabouts  were 
kept  secret  from  her  parents,  and  during 
the  pendency  of  the  suit  the  pair  kept 
up  a  friendly  correspondence  with  each 
other,  and  the  husband  remitted  money 
to  his  wife  from  time  to  time.  And  this 
relief  was  granted  the  wife  notwith- 
standing she  was  fully  aware  all  the 
time  of  the  purpose  of  the  husband  to 
prosecute  the  suit  for  divorce,  and  his 
intention  never  again  to  live  with  her, 
and  her  admission  that  the  charge  that 
she  had  committed  adultery  was  true, 
and  where  the  only  defense  she  set  up 
was  that  her  adultery  had  been  commit- 
ted with  the  connivance  of  her  husband, 
and  that  he  had  condoned  her  fault. 

A  wife  divorced  by  default  while 
absent  in  Europe  with  her  husband's  con- 
sent may,  on  her  return  home,  and  at  a 
later  term  of  court,  have  the  decree  set 
aside  on  the  ground  that  it  was  obtained 
by  fraud  and  surprise,  where  in  fact  she 
had  no  actual  knowledge  that  a  suit  for 
divorce  had  been  brought  against  her, 
notwithstanding  she  had  been  personally 
served  with  process  by  a  deputy  sherilt 
on  the  eve  of  her  departure,  upon  prov- 
ing that  her  knowledge  of  the  English 
language  was  too  imperfect  for  her  to 
comprehend  the  meaning  of  what  was 
read  to  her,  and  that  she  was  told  by  her 
husband,  when  she  asked  of  him  what  it 
meant,  that  it  amounted  to  nothing. 
Gechter  y.  Gechter  (1878)  51  Md.  187, 

The  conduct  of  a  husband  in  sending^ 
his  wife  to  a  foreign  land  and  leaving 
her  there  destitute,  for  the  fraudulent 
purpose  of  obtaining  a  divorce  from  her 
in  a  suit  which  she  was  thus  prevented 
from  defending,  coupled  with  the  de- 
livering to  her,  along  with  the  summons, 
of  a  written  promise  to  pay  her  a  stated 
alimony  if  a  decree  was  granted  him, — 
a  promise  which  he  had  no  intention  of 
keeping,  and  which  she  was  led  to  think 
a  part  of  the  judicial  proceeding, — and 
in  deceiving  her  into  believing  that  be- 
cause she  had  borne  no  children,  her 
barrenness  constituted  a  legal  ground 
of  divorce;  and  then,  after  her  depart- 
ure, in  alleging  and  proving  by  false 
testimony,  upon  her  default,  that  she 
was  impotent, — amounts  altogether  to 
such  fraud  in  procuring  a  judgment  of 
divorce  as  will  suffice  to  sustain  an  action 
by  the  wife,  seasonably  brought,  to  set 
aside  the  decree.  Colby  v.  Colby  (1894) 
59  Minn.  432,  50  Am.  St.  Rep.  420,  61 
N.  W.  460. 

An  abortive  service  by  mail,  under  an 
order  for  the  publication  of  a  summons 
in  a  divorce  suit  brought  against  a  non- 
resident of  the  state  whose  home  address 
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was  well  known,  not  in  fact  effected  be- 
cause the  plaintiff  fraudulently  omitted 
to  prepay  the  postage,  with  intent  that 
the  defendant  should  be  kept  in  ignor- 
ance of  the  pendency  of  the  suit,  is  such 
a  fraud  practised  upon  both  the  defend- 
ant and  the  court  as  requires  the  decree 
granted  by  default  to  be  annulled  in  a 
direct  action  brought  for  the  purpose  by 
the  defendant.  Morton  v.  Morton  (1891) 
IC  Colo.  358,  27  Pac.  718. 

The  fact  that  a  defendant  was  im- 
prisoned in  a  state  prison  under  a  sen- 
tence for  a  term  of  years  when  personal- 
ly served  with  process  in  a  divorce  suit 
affords  no  ground  for  setting  aside  a 
decree  of  divorce  granted  by  default  in 
the  suit  upon  an  application  for  such 
relief,  made  immediately  after  the 
prisoner*s  discharge,  unaccompanied  by 
any  proof  of  a  deprivation  of  any  legal 
and  meritorious  defense.  Phelps  v. 
Phelps  (1838)  7  Paige  (N.  Y.)  150. 

A  defect  in  the  affidavit  of  service  of 
summons  and  complaint  upon  the  defend- 
ant in  a  divorce  suit  does  not  warrant 
setting  the  decree  aside  in  a  case  where 
the  record  shows  indubitably  that  they 
were  actually  personally  served.  Robert- 
son V.  Robertson  (1880)  9  Daly  (N.  Y.) 
44. 

That  a  wife  against  whom  her  husband 
by  regular  proceedings  was  granted  a 
divorce  was  ignorant  and  illiterate  will 
not  suffice  to  support  her  action  to  an- 
nul the  decree,  where  she  understood  the 
purpose  of  the  summons  served  upon  her, 
and  the  husband  took  no  advantage  of 
her  ignorance  and  illiteracy  to  impose 
upon  her.  Miller  v.  Bearb  (1914)  134 
La.  893,  64  So.  822. 

The  motion  of  a  literate  and  intelli- 
f^ent  woman  to  open  a  judgment  of  abso- 
lute divorce  entered  against  her  by  de- 
fault, unsupported  by  any  affidavit  of 
merits,  unaccompanied  by  any  proposed 
answer,  or  any  denial  of  the  truth  of 
the  charges  of  her  misconduct  in  the 
complaint,  grounded  only  upon  the  gen- 
eral statement  that  she  has  a  good  and 
valid  defense,  without  setting  forth  what 
it  is,  and  the  excuse  for  her  default  that 
the  person  who  served  her  with  process 
told  her  to  throw  the  papers  away,  as 
her  husband  was  only  "bluffing,"  is  prop- 
erly denied.  Maguire  v.  Maguire  (1902) 
75  App.  Div^.  634,  78  N.  Y.  Supp.  312, 
O'Brien,  J.,  dissenting. 

e.  Fraudulent  concealment  of  pend^ 
ency  of  divorce  miit  from  defendant 
spouse* 

If  a  defendant  never  had  knowledge 
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of  a  pending  action  or  suit,  and  was 
kept  in  ignorance  of  it  by  the  conduct 
of  the  plaintiff  until  judgment  was  ren- 
dered against  him,  the  fraud  is  such  as 
will  sustain  a  new  suit  to  vacate  and 
annul  the  judgment.  United  States  v. 
Throckmorton  (1878)  98  U.  S.  61,  25 
L.  ed.  93. 

A  decree  obtained  through  a  resort  to 
an  actual  intentional  artifice  to  prevent 
the  party  against  whom  it  was  rendered 
from  having  any  knowledge  of  the  pend- 
ency of  the  suit  is  properly  set  aside, 
on  the  ground  that  it  was  procured  by 
fraud.  Frisbie  v.  Chase  (1913)  161  Iowa, 
133,  140  N.  W.  842. 

To  conceal  from  the  defendant  spouse 
the  pendency  of  a  suit  for  divorce,  and, 
while  keeping  her  in  absolute  ignorance, 
to  procure  an  attorney  to  appear  in  it 
and  represent  her  without  her  knowledge 
or  authority,  renders  the  decree  obtained 
voidable  for  fraud  at  the  instance  of 
the  injured  spouse.  Elliott  v.  Wohlfrom 
(1880)  55  CaL  384. 

Notwithstanding  a  public  policy  averse, 
as  a  rule,  to  disturbing  judgments  of  di- 
vorce, a  decree  of  divorce  may  be  set 
aside  on  the  application  of  an  aggrieved 
spouse  in  a  direct  proceeding  for  that 
end  where  the  applicant  was  kept  in 
ignorance  of  the  pendency  of  the  divorce 
suit  by  the  trickery  of  the  adversary. 
Day  V.  Nottingham  (1902)  160  Ind.  408, 
66  N.  E.  998. 

A  husband's  conduct  after  sending  his 
wife  out  of  the  state  to  visit  her  rela- 
tives in  temporarily  sojourning  in  a 
neighboring  county  where  he  was  not  so 
extensively  known,  for  the  express  pur- 
pose of  gaining  a  colorable  residence  to 
bring  suit  for  divorce;  his  false  repre- 
sentation and  affidavit  to  procure  substi- 
tuted service  upon  her  by  publication; 
his  concealment  from  her  of  all  knowl- 
edge of  the  pendency  of  the  divorce  suit, 
while  all  the  time  he  was  in  friendly 
correspondence  with  her;  his  manufac- 
turing of  testimony  and  .falsification  of 
the  report  of  it  as  grounds  for  divorce, — 
all  together  constitutes  such  a  gross 
fraud  on  his  part  in  procuring  the  di- 
vorce as  to  constrain  the  court,  upon  the 
application  of  the  wife,  seasonably  made 
after  learning  the  facts,  to  set  aside  and 
annul  the  decree.  Whitcomb  v.  Whit- 
comb  (1877)  46  Iowa,  437. 

A  decree  of  divorce  entered  by  default 
after  a  service  by  publication  only  will 
be  set  aside  by  the  court  which  rendered 
it  upon  a  petition  presented  at  a  subse- 
quent term,  setting  up  fraud  in  its  pro- 
curement,  where   the    fraud   alleged   is 
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admitted  by  demurrer  or  established  by 
proof y  and  consists  in  an  imposition  upon 
the  court  to  induce  it  to  take  jurisdic- 
tion, and  a  concealment  of  the  pendency 
of  the  proceedings  to  prevent  an  appear- 
ance and  defense.  Edson  v.  Edson 
(1867)  108  Mass.  590,  11  Am.  Rep.  393. 

In  the  absence  of  any  inhibitory  legis- 
lation a  court  of  equity,  upon  a  bill  by 
a  wronged  wife,  filed  for  the  purpose,  is 
warranted  in  setting  aside  a  decree  of 
divorce  obtained  by  her  husband  in  ex 
parte  proceedings  by  means  of  a  gross 
fraud  upon  her  by  sending  her  out  of  the 
state  and  keeping  her  in  ignorance  of 
the  suit,  and  preventing  her  from  ap- 
pearing and  defending  herself  against 
unfounded  charges.  Mansfield  v.  Mans- 
field (1858)  26  Mo.  163. 

A  husband  who  sends  his  wife  and 
child  to  Europe;  accompanies  them  on 
and  pays  the  expenses  of  the  journey  to 
the  port  of  departure;  buys  their  tickets 
for  the  ocean  passage;  promises  soon  to 
join  them  on  the  other  side;  returns 
home  and  begins  suit  for  divorce  upon 
the  alleged  ground  that  she  has  deserted 
him;  has  service  made  by  publication 
only;  keeps  corresponding  with  her  all 
the  time  as  if  faithful, — is  guilty  of  such 
fraud  in  obtaining  a  decree  as  warrants 
a  court  of  equity  in  setting  it  aside  upon 
the  suit  of  the  wife,  brought  with  dili- 
gence after  she  learned  the  facts.  Tol- 
lefson  V.  Tollefson  (1908)  137  Iowa,  151, 
114  N.  W.  631. 

A  case  made  by  a  plaintiff  wife  in  an 
action  to  set  aside  a  divorce  obtained 
against  her  by  her  husband,  showing 
that  while  he  resided  in  a  place  where 
both  parties  were  well  known,  and  where 
the  bringing  of  a  divorce  suit  by  either 
could  not  possibly  be  kept  from  the 
knowledge  of  the  other,  he,  for  the 
fraudulent  purpose  of  keeping  her  igno- 
rant of  the  proceedings,  went  into  an- 
other jurisdiction,  began  by  substituted 
service  and  prosecuted  a  suit  for  divorce, 
and  obtained  a  decree  by  default,  based 
on  charges  which  were  untrue,  and  which 
he  knew  to  be  false, — ^various  facts  and 
circumstances  being  established  which 
tended  to  show  his  bad  faith  and  intent 
to  deceive  both  his  wife  and  the  courts, — 
prima  facie  entitles  her  to  relief,  and  is, 
at  all  events,  good  upon  a  general  de- 
murrer by  him  to  the  evidence.  Crow 
V.  Crow  (1914)  40  Okla.  455,  139  Pac. 
122. 

/.  Frawidulent  institution  and  prosecU' 
lion  of  divorce  suit  by  one  spouse  in 
name  of  the  other. 

The  jurisdiction  of  a  court  of  equity 
L.R.A.1917B. 


to  set  aside  judgments  of  courts  of  law 
which  were  obtained  by  fraud  extends 
to  the  setting  aside  of  a  judgment  ren- 
dered in  favor  of  the  complainant 
through  the  defendant's  fraud.  Ban*  v. 
Packard  Motor  Car  Co.  (1912)  172  Mich. 
299,  137  N.  W.  697. 

It  is  a  fraud  alike  upon  the  wife  and 
the  court  for  a  husband,  anxious  to  be 
divorced,  to  bring  and  prosecute  a  suit 
against  himself  in  the  name,  but  with- 
out the  knowledge,  of  his  wife,  and  the 
decree  thereby  obtained  will  summarily 
be  set  aside  upon  due  application.  Olm- 
stead  V.  Olmstead  (1889)  41  Minn.  297, 
43  N.  W.  67. 

A  husband  who  procures  a  suit  for  a 
divorce  to  be  instituted  against  himself 
in  the  name  of  his  wife,  but  without  her 
knowledge  or  consent,  and  then  appears 
and  facilitates  the  entry  of  a  decree^ 
commits  such  a  fraud  upon  her  and  the 
court  as  warrants  a  court  of  equity  in 
annulling  the  divorce  judgment.  Brown 
V.  Grove  (1888)  116  Ind.  84,  9  Am.  St. 
Rep.  823,  18  N.  E.  387. 

The  charge  that  a  divorce  suit  brought 
and  prosecuted  to  judgment  in  the  name 
of  a  wife,  against  her  husband,  was  in- 
stituted without  her  authority,  consent, 
or  knowledge,  and  hence  that  the  decree 
granted  in  it  was  obtained  by  fraud,  and 
ought,  for  that  reason,  to  be  set  aside, 
is  not  sustained  by  such  clear  and  satis- 
factory proof  as  is  always  required  in 
such  cases,  when  the  wife's  testimony  to 
her  alleged  ignorance  of  the  entire  pro- 
ceedings has  been  squarely  contradicted 
by  the  attorney  who  acted  in  her  behalf, 
and  he  has  been  corroborated  by  docu- 
mentary evidence  over  her  signature  of 
the  payment  to  and  acceptance  by  her 
of  alimony  awarded  her  by  the  decree. 
Ellis  v.  White  (1883)  61  Iowa,  644,  17 
N.  W.  28. 

A  wife  cajoled  and  bribed  into  bring- 
ing suit  to  annul  her  marriage  by  the 
false  representation  of  her  husband't^ 
attorney,  confirmed  by  the  advice  of  her 
own,  that  her  marriage  was  invalid  for 
lack  of  a  preliminary  license,  may  have 
the  judgment  obtained  therein  by  sup- 
pressing and  keeping  from  the  knowledge 
of  the  court  that  rendered  it  vital  facts 
establishing  the  validity  of  the  marriage, 
set  aside.  Davidson  v.  Ream  (1916)  97 
Misc.  89, 161  N.  Y.  Supp.  73. 

g.  Acts  and  conduct  which  prevent  dc- 
fetises  of  divorce  suits  as  fraud. 

There  is  an  admitted  exception  to  the 
general  rules  of  law  framed  to  promote 
social  repose  in  cases  where  the  success- 
ful litigant  has  done  something  whereby 
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there  was  in  fftct  no  real  adversary  trial 
or  decision  of  the  issue  in  the  action  or 
sait.  United  States  v.  Throckmorton 
(1878)  98  U.  S.  61,  25  L.  ed.  93. 

Equity  will  interfere  in  behalf  of  one 
against  whom  a  judgment  has  been  ren- 
dered who  had  a  good  defense  to  the  ac- 
tion, but  no  opportunity  to  make  it,  be- 
cause he  was  prevented  from  presenting 
it  by  the  fraud  or  misconduct  of  his  ad- 
versary. Pearce  v.  Olney  (1860)  20 
Conn.  544;  Davis  v.  Hibemia  Sav.  &  L. 
Soc.  (1913)  21  OaL  App.  444,  132  Pac. 
462;  Kent  v.  Ricards  (1850)  3  Md.  Ch. 
396. 

Any  intentional  act  or  misconduct  in 
one  who  has  brought  an  action  or  suit, 
designed  and  having  effect  to  prevent  his 
adversary  from  making  a  defense, 
amounts  to  a  fraud  warranting  a  court 
of  equity  in  setting  aside  the  judgment 
or  decree  obtained.  Womaek  v.  Womack 
(1904)  73  Ark.  281,  83  S.  W.  937,  1136; 
Elliott  V.  Wohlfrom  (1880)  55  OaL  384; 
Young  V.  Young  (1871)  17  Minn.  181, 
Gil.  153. 

If  an  unsuccessful  litigant  has,  by  his 
opponent*s  fraud  or  deceit,  been  prevent- 
ed from  fully  exhibiting  his  case,  so  that 
no  real  trial  or  hearing  was  had,  he  may 
maintain  a  new  suit  to  set  aside  and 
annul  the  former  judgment  or  decree, 
and  open  the  case  for  a  new  and  fair 
hearing.  United  States  v.  Throckmorton 
(U.  S.)  supra. 

A  court  of  equity  may  disregard  or 
enjoin  the  enforcement  of  an  unconscion- 
able judgment  for  new  causes  such  as 
fraud,  accident,  or  mistake,  which  de- 
ceived or  misled  the  court  into  making 
a  wrong  decree,  or  which  prevented  the 
beaten  litigant  from  putting  in  a 
meritorious  defense  that  was  not  present- 
ed to  the  court  which  rendered  the  judg- 
ment. Horton  v.  Stegmyer  (1910)  99  C. 
C.  A.  332,  175  red,  756,  20  Ann.  Cas. 
1134. 

A  spouse  prevented  by  the  trickery  of 
the  other  spouse  from  appearing  in  and 
defending  a  divorce  suit  may,  in  a  direct 
proceeding  for  the  purpose,  have  a  de- 
cree of  divorce  which  was  granted  there- 
in set  aside  despite  a  public  policy 
averse,  as  a  rule,  to  disturbing  divorces. 
Dav  V.  Nottingham  (1902)  160  Ind.  408, 
CO  X.  E.  998. 

A  spouse  who,  by  fraud,  was  persuaded 
to  refrain  from  defending  a  divorce  suit, 
has  sufficient  ground  to  support  a  bill  in 
equity  to  set  aside  the  decree  therein 
granted  by  default.  Scanlan  v.  Scanlan 
(1890)  41  HL  App.  449. 

The   act   of   the  successful   party   in  I 

keeping  the  unsuccessful  one  away  from 
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court  when  the  action  was  tried,  so  that 
no  real  contest  took  place,  is  such  a 
fraud  as  will  entitle  the  defeated  liti- 
gant to  maintain  a  suit  to  set  aside  and 
annul  the  judgment  or  decree.  United 
States  V.  Throckmorton  (U.  S.)  supra. 

A  decree  of  divorce  obtained  ex  parte 
by  a  man  from  his  wife  upon  a  ground 
wholly  fictitious,  and  by  fraudulently  in- 
ducing her  not  to  defend,  will  be  set 
aside  summarily  upon  the  petition  of 
the  wife,  presented  as  soon  as  the  facts 
were  discovered  by  her,  notwithstanding 
the  time  to  appeal  from  the  decree  has 
passed.  Jones  v.  Jones  (1913)  82  N.  J. 
Eq.  558,  89  Atl.  29,  and  on  second  appeal 
(1914)  83  N  J.  Eq.  571,  91  Atl.  819. 

A  husband  who  assures  his  wife  that 
process  served  upon  her  in  his  suit  for 
divorce  as  she  is  about  temporarily  to 
leave  the  country  with  his  consent,  on 
a  business  journey,  is  meaningless  and 
unimportant,  and  who  thus  forestalls  her 
appearing  and  defending,  commits  a 
fraud  upon  her  which  entitles  her,  in 
proper  proceedings  and  upon  due  plea 
and  proof  of  the  facts,  upon  her  return, 
to  set  aside  a  decree  divorcing  her  by 
default  while  she  was  absent  abroad. 
Gechter  v.  Gechter  (1878)  61  Md.  187. 

The  conduct  of  a  husband  in  procur- 
ing a  decree  of  divorce  through  persuad- 
ing his  wife,  while  she  was  sojourning 
in  another  state,  to  sign  a  written  waiver 
of  service  of  summons  and  a  consent  to 
submit  the  cause  for  trial,  in  reliance 
upon  his  promise  not  to  use  them  with- 
out giving  her  notice  in  advance  and  an 
opportunity  to  appear  and  defend  her- 
self, constitutes  such  a  fraud  in  obtain- 
ing a  decree  in  violation  of  his  promise, 
and  through  an  attorney  employed  by 
him  to  appear  for  the  wife,  as  warrants 
a  court  in  setting  the  decree  aside.  Mc- 
Donald V.  McDonald  (1913)  175  Mo. 
App.  513,  161  S.  W.  850. 

An  allegation  in  a  petition  for  a  new 
trial  under  the  Iowa  Statute  (Code, 
§  4091)  authorizing  the  court  to  vacate 
a  judgment  for  fraud,  averring  the  con- 
cealment and  misrepresentation  by  the 
prevailing  party  of  certain  facts  pe- 
culiarly within  his  knowledge,  which,  if 
known  to  and  established  by  the  defeated 
party,  would  have  brought  about  a  con- 
trarv  result,  is  sufficient  on  demurrer. 
Griffith  V.  Merchants'  Life  Asso.  (1910) 
148  Iowa,  727,  127  N.  W.  1079. 

A  judgment  of  a  court  of  competent 
jurisdiction  cannot  be  attacked  and  set 
aside  on  the  ground  that  the  defeated 
litigant  was  misled  by  the  statements  of 
his  adversary,  and  thereby  prevented 
from  making  his  defense,  unless  there 
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were  good  reasons  why  he  should  have 
been  misled.  Penn  v.  McGhee  (1908) 
6  Oa.  App.  631,  65  S.  E.  686. 

Relief  by  virtue  of  the  Minnesota  stat* 
lite,  (Gen.  Stat.  1913,  %  7910),  giving  a 
right  of  action  to  set  aside  a  judgment 
obtained  by  fraud  which  prevented  a 
defense,  depends  upon  the  application  of 
equitable  principles.  Brockman  v. 
Brockman  (1916)  —  ICuin.  — ,  167  N. 
W.  1086. 

h.  Promises    of    plaintiff    to    abandon 
suit  for  divorce, 

A  judgment  obtained  by  a  fraudulent 
promise  and  misrepresentation  of  the 
plaintiff  to  the  defendant,  which  induced 
the  latter  not  to  appear  and  answer  in 
the  suit,  will  not  be  permitted  to  stand. 
Lawrence  v.  Lawrence  (1911)  145  Ky. 
«1,  140  S.  W.  36. 

For  a  husband  who  has  brought  suit 
for  divorce  to  lead  his  wife  to  believe 
that  he  will  not  prosecute  it,  and  thereby 
to  induce  her,  in  reliance  upon  his  assur- 
ances, to  refrain  from  defending,  is  such 
a  fraud  in  obtaining  the  decree  he  after- 
wards takes  without  giving  her  notice 
and  opportunity  to  contest  as  entitles 
her  to  maintain  a  bill  in  equity  to  set 
aside  the  judgment.  Womack  v.  Wo- 
niack  (1904)  73  Ark.  281,  83  S.  W.  937, 
1136. 

An  assurance  of  a  husband  to  his  wife 
that  he  has  abandoned,  or  a  promise  by 
him  to  her  that  he  will  have  dismissed, 
a  suit  for  divorce  which  he  had  brought 
against  her,  made  of  purpose  to  lead  her 
to  refrain  from  defending,  and  believed 
and  relied  upon  by  her,  she  in  conse- 
quence not  defending  the  suit,  amounts 
to  a  fraud  in  obtaining  a  decree  of  di- 
vorce afterwards  granted  to  him  which 
entitles  her  to  have  it  set  aside  upon  a 
prompt  and  proper  application  for  such 
relief.  Scanlan  v.  Scanlan  (1890)  41  HI. 
App.  449;  Nicholson  v.  Nicholson  (1887) 
113  Ind.  131,  15  N.  E.  223;  Jones  v. 
Jones  (1914)  83  N.  J.  Eq.  571,  91  Atl. 
819,  affirmed  in  (1915)  84  N.  J.  Eq.  479, 
93  Atl.  580. 

This  is  only  an  application  to  divorce 
suits  of  a  doctrine  applying  to  judgments 
generally. 

A  false  representation  by  a  husband 
to  his  wife  that  a  suit  for  divorce  which 
he  had  brought  against  her  had  been 
discontinued  and  abandoned,  made  of 
purpose  and  having  the  effect  to  prevent 
her  from  appearing  and  defending,  be- 
cause she  believed  and  relied  upon  his 
statements,  constitutes  a  fraud  sufficient 
to  sustain  her  suit  to  set  aside  the  de- 
cree obtained  by  the  husband.  Sampson 
LR.A.1917B. 


V.  Sampson  (1916)  223  Mass.  451,  112 
N.  E.  84. 

When  a  defeated  litigant  was  induced 
by  a  false  promise  of  compromise  by  his 
adversary  to  keep  away  from  the  trial 
and  refrain  from  contesting,  the  decep- 
tion will  sustain  a  new  suit  to  set  aside 
and  annul  the  judgment  in  the  old  one. 
United  States  v.  Throckmorton  (1878) 
98  U.  S.  61,  25  L.  ed.  93. 

An  actual  fraud  in  procuring  a  judg- 
ment such  as  will  constitute  ground  for 
relief  in  equity  by  bill  to  set  aside  such 
judgment  has  been  practised  by  the  par- 
ty who  obtained  it  when,  by  his  divers 
promises  and  agreements,  which  he  never 
intended  to  perform,  he  has  induced  the 
other  party  to  refrain  from  interposing 
a  defense  to  the  action  which  resulted 
in  such  judgment,  and  to  suffer  it  to  be 
taken  by  default  Flood  v.  Templeton 
(1907)  152  OaL  148, 13  L.R.A.(N,S.)  579, 
92  Pac.  78. 

An  application  to  set  aside  a  verdict 
and  judgment  alleged  to  have  been  ob- 
tained by  a  fraud  practised  on  the  de- 
fendant, and  for  leave  to  come  in  and 
defend,  made  at  the  same  term  of  court, 
supported  by  allegations  of  diligence,  a 
meritorious  defense,  and  readiness  for 
instant  trial  on  the  merits,  and  by  testi- 
mony that  the  plaintiff  was  a  son  of  a 
codefendant  sued  as  partner  of  the  ap- 
plicant, in  whose  presence  and  with 
whose  implied  consent  the  father  repre- 
sented and  promised  that  the  action 
would  be  withdrawn  and  definitely  aban- 
doned, thus  inducing  the  applicant  to  re- 
frain from  defendii^,  and  that  the  claim 
was  unfounded,  is  properly  granted. 
Moore  v.  Moore  (1913)  139  Qa.  597,  77 
S.  E.  820. 

It  is  a  fraud  on  the  defendant,  en- 
titling him  to-  relief  through  a  bill  in 
equity  from  a  judgment  taken  against 
him  by  default,  after  the  plaintiff  had 
promised  to  and  assured  him  that  he 
would  dismiss  the  case,  and  had  thereby 
induced  the  defendant  to  refrain  from 
defending  it.  Wierich  v.  DeZoya  (1845) 
7  m.  385. 

A  promise  by  a  plaintiff  to  dismiss  his 
action  against  the  defendant,  upon  which 
the  latter  relies,  and  which  induces  him 
to  refrain  from  making  a  defense,  is 
such  a  fraud  in  procuring  a  judgment  as 
entitles  him  to  maintain  a  bill  in  equity 
to  set  the  judgment  aside  Stodgell  v. 
Gamett  (1910)  159  DL  App.  301. 

Promises  and  agreements  respecting 
future  acts,  made  as  inducements  to 
acquiesce  in  a  decree  settling  amounts 
and  terms  of  payment  and  security  for 
alimony,  intelligently  comprehended  at 


456 


ANNOTATION— DIVORCE— ATTACK  ON  DEOREB. 


the  outset,  not  subsequently*  kept,  and, 
even  if  never  meant  to  be  kept,  do  not 
constitute  such  a  fraud  as  will  support 
a  bill  in  equity  to  set  aside  the  decree. 
Van  Sickle  v.  Harmeyer  (1912)  172  El. 
App.  218. 

i.  Misconduct  of  plaintiff^s  attorney  in 

divorce   suit, 

A  defendant  who  had  a  good  defense 
and  purposed  to  make  it  to  an  action 
brought  against  him,  but  refrained  from 
interposing  it  because  the  conduct  of  the 
plaintiff's  attorney  led  him  and  was  in- 
tended to  lead  him  to  believe  the  suit 
had  been  abandoned  and  would  not  be 
prosecuted,  will  be  relieved  in  equity 
from  a  judgment  taken  against  him  for 
want  of  a  defense.  Pearce  v.  Olney 
(1850)  20  Conn.  544. 

The  promises  of  the  attorney  for  the 
plaintiffs,  made  to  the  defendant  upon 
receiving  from  him  security  for  the  pay- 
ment of  the  claim  in  suit,  not  to  prose- 
cute the  action  further,  and  to  withhold 
the  entry  of  judgment ;  his  further  prom- 
ise  to  vacate  the  judgment  taken  if  de- 
fendant objected  to  it,  coupled  with 
assurances  to  refrain  from  enforcing  it 
until  the  security  obtained  had  been 
exhausted  and  a  deficit  had  resulted, 
upon  which  promises  and  assurances  the 
defendant  had  in  good  faith  relied,  so 
that  he  took  no  proceedings  either  to 
prevent  the  judgment  or  to  set  it  aside, 
constitute  sufficient  grounds  for  the  in- 
terposition of  a  court  of  equity  to  stay 
the  collection  and  prevent  the  enforce- 
ment of  the  judgment.  Kent  v.  Ricards 
(1850)  3  Md.  Ch.  396. 

The  violation  of  an  agreement  of  coun- 
sel to  continue  a  pending  case  by  taking 
a  judgment  in  the  absence  of  his  ad- 
versary, who  was  relying  upon  such 
agreement,  would,  if  proved,  amount  to 
a  fraud  which  would  justify  setting  the 
judgment  aside.  Beck  v.  Jackson  (1911) 
160  Mo.  App.  427,  140  S.  W.  919. 

A  judgment  obtained  by  a  plaintiff 
without  notice  to  the  defendant,  and  in 
violation  of  an  honest  agreement  between 
the  parties  that  the  trial  of  the  cause 
should  be  adjourned,  should  be  set  aside 
on  the  ground  that  it  was  procured  by  a 
fraudulent  breach  of  faith.  Binsse  v. 
Barker  (1832)  13  N.  J.  L.  263,  23  Am. 
Dec.  720. 

When  the  trial  of  a  case  in  which  a 
good  defense  has  been  pleaded  is,  upon 
agreement  and  motion  of  the  attorneys 
for  both  parties,  continued  beyond  the 
term,  by  order  of  the  court,  and,  in  re- 
liance upon  the  continuance,  the  defend- 
ant, his  counsel  and  witnesses,  had  left 
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the  court  room  for  their  homes,  a  judg* 
ment  taken  at  such  term  by  the  plaintiff 
in  the  defendant's  absence,  and  without 
his  knowledge,  by  inducing  the  court  to 
set  aside  the  order  for  continuance,  will 
be  set  aside  by  a  court  of  equity  upon  a 
bill  brought  for  the  purpose.  Evans  v» 
Wilhite  (1912)  176  Ala.  287,  58  So.  262. 

The  taking  of  a  judgment  for  divorce 
in  violation  of  an  agreement  by  counsel 
for  the  spouse  who  got  it  amounts  to  a 
fraud  which  justifies  setting  the  decree 
aside,  irrespective  of  whether  or  not  the 
client  knew  aught  of  the  agreement  or 
its  breach.  McCbnkey  v.  McConkey 
(1916)  — .  Tex.  Civ.  App.  — ,  187  S.  W. 
1100. 

The  breaking  by  counsel  in  a  divorce 
suit,  in  order  to  take  a  decree  out  of 
turn,  and  without  notice  to  his  adversary, 
of  an  oral  agreement  he  had  made  re- 
specting the  procedure,  constitutes  a 
fraud  which  may  warrant  the  setting 
aside  of  the  decree  despite  the  fact  that 
such  agreement  could  not  have  been  en- 
forced, because  unwritten.    Ibid. 

A  statement  by  counsel  for  a  plaintiff 
that  his  client  desires  the  case  to  be  dis- 
missed, and  may  give  any  direction  he 
sees  fit,  does  not  constitute  a  fraud 
sufficient  to  warrant  setting  aside  the 
judgment,  because  it  does  not  excuse  the 
defendant  from  either  defending  the  ac- 
tion or  procuring  it  to  be  formally  dis- 
missed. Penn  v.  MeGhee  (1908)  6  Ga. 
App.  631,  65  S.  E.  686. 

It  is  no  ground  for  setting  aside,  on 
motion,  a  decree  of  divorce  granted  in 
an  action  in  which  issue  had  been  joined 
by  an  answer  donanding  affirmative  re- 
lief, that  the  plaintiff's  attorney  served 
a  notice  of  dismissal,  when  afterwards, 
upon  stipulation  of  both  parties,  the 
cause  was  restored  to  the  trial  calendar. 
La  Fond  v.  La  Fond  (1907)  102  Miim. 
344,  113  N.  W.  896. 

h.  Frautl  practised  on  court  to  obtain 

divorce. 

Any  deception  practised  by  a  party  to 
a  divorce  suit  on  the  court  in  which  it  is 
brought  or  pending,  in  any  matter  affect- 
ing its  jurisdiction,  or  its  discretion  to 
proceed  or  not  to  the  final  determination 
of  the  cause,  is  sufficient  to  invalidate  a 
decree  of  divorce  on  the  ground  that  it 
was  procured  by  fraud.  Dunham  v.  Dun- 
ham (1896)  162  HL  589,  35  L.R.A.  70, 
44  N.  E.  841,  affirming  (1895)  57  111. 
App.  475. 

Nothing  is  more  clearly  settled,  accord- 
ing to  the  Maine  supreme  court  in 
Holmes  v.  Holmes  (1874)  63  Me.  420, 
than  that  the  court  has  power  and  the 
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right  to  set  aside  a  decree  of  divorce  ob- 
tained by  fraud  and  imposition  upon  the 
<M>urt  and  the  injured  spouse. 

The  eoncealment  from  a  court  to  whom 
application  is  made  for  a  decree  of  di- 
Torce  by  the  appUcant  that  a  prior  ac 
tion  has  been  brought  and  is  pending 
against  her  at  her  domicil  to  dissolve 
her  marriage  is  such  a  fraud  upon  the 
second  court  as  will  invalidate  its  de- 
cree.    Dunham  v.  Dunham  (BL)  supra. 

When  the  adulteries  of  a  wife  upon 
which  her  husband  grounds  his  action 
for  an  absolute  divorce  were  committed 
in  carrying  out  a  conspiracy  between 
him  and  her  paramour,  and  by  his  con- 
sent, connivance,  procurement,  and  priv- 
ity, he  is  barred  of  I^al  redress,  and 
the  decree  which  he  gets  is  vitiated  by 
a  fraud  on  the  court,  and  it  will  be  set 
aside  when  the  facts  become  known. 
Helmes  v.  Helmes  (1898)  24  Misc.  126, 
52  N.  Y.  Supp.  734. 

A  judgment  annulling  a  marriage 
granted  in  an  action  where  the  court  was 
misled  by  the  suppression  of  vital  facts, 
done  either  of  purpose  to  achieve  a  result 
different  from  what  would  have  been 
produced  had  they  been  presented,  or 
else  under  an  innocent  but  mistaken  be- 
lief that  they  would  not  affect  the  result, 
warrant  the  setting  of  the  judgment 
aside  for  fraud  practised  upon  the  court, 
which,  had  it  known  the  whole  truth, 
would  not  have  rendered  the  judgment. 
Davidson  v.  Ream  (1916)  97  Misc.  89, 
161  N.  Y.  Supp.  73. 

When  a  fraud  has  been  perpetrated 
upon  the  court  to  induce  it  to  take  juris- 
diction where  it  in  fact  has  none,  of 
the  parties  to  a  divorce  suit,  an  original 
bill  may  be  filed  later  by  the  wronged 
party  to  set  aside  and  annul  the  di- 
vorce granted  in  such  suit.  Fritz  v. 
Fritz  (1899)  9  Ohio  S.  &  C.  P.  Dec.  275. 

The  rule  established  in  Parish  v. 
Pariah  (1859)  9  Ohio  St.  534,  75  Am. 
Dec.  482,  and  approved  in  Neil  v.  Neil 
(1883)  38  Ohio  St.  558,  and  Knapp  v. 
Thomas  (1883)  39  Ohio  St.  377,  48  Am. 
Rep.  462,  that  a  decree  of  divorce  grant- 
ed by  a  court  which  had  jurisdiction, 
even  by  substituted  service  which  gave 
in  fact  no  notice,  although  obtained  by 
a  fraud  and  false  testimony,  cannot  be 
set  aside  on  an  original  bill  filed  at  a 
later  term,  is  limited  to  eases  where  there 
was  jurisdiction,  and  does  not  apply 
where  the  court  was  cheated  into  taking 
jurisdiction  when  it  had  none.  '^In  Par- 
ish V.  Parish  (Ohio)  supra,''  said  the 
court,  '4t  is  expressly  found  that  the 
court  had  jurisdiction  of  the  subject  mat- 
ter and  of  the  parties.  In  the  case  at 
IuR.A.1917B. 


bar  there  was  no  case  before  the  court 
of  which  it  might  take  jurisdiction.  A 
decision  of  that  case,  while  it  may 
be,  not  having  been  reversed,  au- 
thority for  the  proposition  that  when  a 
court  has  jurisdiction  of  the  subject  mat- 
ter and  of  the  parties  the  decree  taken 
in  a  divorce  case  will  not  be  set  aside  bv 
reason  of  the  fraud  of  either,  yet  it  is 
not  authority  for  the  proposition,  how- 
ever broad  its  language,  that  a  court  has 
no  power  to  set  aside  a  decree  for  divorce 
obtained  by.  fraud  upon  the  jurisdiction 
of  the  court." 

A  right  of  action,  not  absolute,  but  de- 
pending upon  equitable  principles,  to  set 
aside  a  judgment  procured  by  a  fraud  in 
invoking  the  jurisdiction  of  the  court, 
has  been  conferred  by  a  Minnesota  stat- 
ute (Gen.  Stat.  1913,  §  7910).  Brookman 
V.  Brockman  (1916)  —  Minn.  — ,  157  N. 
W.  1086. 

XVIII*  Duress  as  ground  of  attack  on 

divorces. 

In  sundry  judicial  opinions,  duress  as 
a  ground  for  annulling  a  judgment  has 
been  bracketed  with  fraud.  Thus  it  has 
been  said  that  a  fraud  or  duress,  if 
practised  in  the  very  act  of  obtaining  a 
judgment,  justifies  setting  that  judgment 
aside.  Pfiffner  v.  Krapfel  (1869)  28 
Iowa»     27;     Whetstone    v.    Whetstone 

(1870)  31  Iowa,   276;   Co  win  v.   Toole 

(1871)  31  Iowa,  513;  Warthen  v.  Him- 
street  (1900)  112  Iowa»  605,  84  N.  W. 
702. 

And  further,  that  a  fraud  or  duress 
which  warrants  the  setting  aside  of  a 
decree  or  judgment  must  have  been  such 
an  one  as  really  prevented  the  unsuccess- 
ful litigant  from  having  a  trial.  Kwent- 
sky  V.  Sirovy  (1909)  142  Iowa»  385,  121 
N.  W.  27. 

The  association  is  justified  by  several 
decisions  respecting  decrees  of  divorce, 
in  some  of  which  the  decrees  have  been 
overthrown,  and  in  the  others,  which 
escaped,  duress  was  a  recognized  good 
ground  of  attack. 

The  bringing  of  a  suit  for  divorce 
against  a  wife  by  her  husband,  and  the 
taking  of  a  decree  therein  on  the  ground 
of  desertion,  by  her  assent,  procured  by 
his  paid  agents'  solicitation  at  a  time 
when  she  was  in  ill  health  and  greatly 
enfeebled  in  mind  and  body,  and  upon 
payment  to  her  of  a  sum  of  money  direly 
needed  for  her  temporary  support,  fol- 
lowed by  a  judgment  of  divorce  on  false 
charges  of  adultery,  of  which  she  was 
kept  in  ignorance,  amounts  to  such  fraud 
and  duress  in  obtaining  the  decree  as  will 
justify  a  court  of  equity  in  annulling  it 
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on  those  grounds.  Daniels  v.  Benedict 
(1892)  60  Fed.  347. 

A  bill  in  equity  to  set  aside  and  annul 
a  decree  of  divorce  obtained  by  a  hus- 
band may  be  maintained  by  the  wife, 
upon  proof  that  she  never  had  any  notice 
of  the  suit,  and  that  during  its  pendency, 
at  the  instigation  of  the  husband,  she 
was  kept  in  prison  and  under  duress  un- 
til after  he  had'  succeeded  in  obtaining 
the  decree,  so  that  she  had  no  opportu- 
nity to  appear  and  defend.  Golden  v. 
Golden  (1893)  102  Ala.  353,  14  So.  638. 

That  a  wife  was  compelled  to  waive 
service  of  the  summons  in  her  husband's 
divorce  suit  by  threats  and  intimidation 
while  a  physical  and  mental  wreck,  un- 
der treatment  in  a  hospital,  affords 
ground  for  relief  in  equity  from  a  de- 
cree of  divorce  obtained  by  him  upon 
false  charges,  supported  by  perjured  tes- 
timony, while  she  was  incapable  of  mak- 
ing a  defense.  Butler  v.  Butler  (1912) 
34  Okla.  392,  125  Pac.  1127. 

A  decree  of  divorce  granted  to  a  hus- 
band, for  the  alleged  adultery  of  his 
wife,  where  the  action  was  undefended 
on  the  merits  because,  at  his  solicitation, 
she  signed,,  unread,  a  letter  prepared  by 
him  to  an  attorney  he  had  selected,  and 
whom  she  never  Imew  or  met,  which  di- 
rected that  an  answer  be  filed  in  the 
case,  and  nothing  more,  the  signing  being 
induced  by  his  threats  to  withhold  sup- 
port and  his  promises  to  pay  her  a  large 
sum  of  money  and  deal  justly  by  her, 
she  being  destitute  of  means,  and  where 
the  fact  that  she  was.  charged  with 
marital  infidelity  was  carefully  concealed 
from  her, — ^must,  upon  her  petition  to 
set  aside  the  decree,  be  considered  to 
have  been  granted  and  enrolled  in  cir- 
cumstances which  justified  the  court,  in 
the  exercise  of  a  sound  discretion,  in 
vacating  it.  Galloway  v.  Galloway 
(1915)  125  Md.  511,  94  Atl.  97. 

In  a  suit  by  a  former  wife  to  set  aside 
a  divorce  granted  to  her  husband  in  an 
action  wherein  she  was  represented  by 
counsel,  but  which  she  did  not  contest, 
founded  upon  allegations  that  she  was 
coerced  to  refrain  from  defending  by 
false  charges  of  adultery  threatened  to 
be  proved  by  perjured  testimony,  and 
not  presented,  so  that  the  decree  should 
rest,  as  it  did,  upon  mutual  dislike,  in- 
compatibility of  temper,  and  antagonis- 
tic tastes  and  habits,  making  life  to- 
gether too  burdensome  to  be  borne, — the 
husband  has  a  right  to  show  that  she 
had  been  guilty  of  adultery,  or  at  least 
that  there  was  such  strong  evidence  of 
her  guilt  as  to  justify  an  honest  belief 

of  it  which  he  entertained,  in  order  to 
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negative  her  allegations  of  false  charges 
and  threatened  perjury,  and  consequent- 
ly of  any  legal  coercion  or  duress.  Tau- 
sick  V.  Tausick  (1909)  52  Wash.  301, 100 
Pac.  757. 

Coercion  and  duress  which  will  sustain 
an  attack  upon  a  judgment  of  divorce 
by  the  spouse  subjected  to  it  must  be 
such  as  brought  about  the  rendering  of 
the  decree,  and  not  simply  such  as  cre- 
ated a  condition  the  real  existence  of 
which  was  the  ground  of  that  decree. 
Uecker  v.  Thiedt  (1909)  137  Wis.  634, 
119  N.  W.  878. 

A  court  of  equity  has  jurisdiction  to 
set  aside  a  judgment  rendered  in  the 
complainant's  own  favor  through  the 
misconduct  of  the  defendant.  Barr  v. 
Packard  Motor  Car  Co.  (1912)  172  Mich. 
299,  137  N.  W.  697. 

Hence,  a  wife  who  may  have  been 
coerced,  constrained,  and  intimidated 
into  suing  her  husband  for  divorce,  and 
deceived,  cajoled,  and  imposed  upon  also 
by  him,  may,  after  a  decree  is  granted, 
have  it  set  aside  in  a  proper  case  in  a 
court  of  equity. 

The  court  will,  upon  motion  by  a  wife,, 
set  aside  a  decree  of  divorce  granted  her 
against  her  husband  when  it  is  shown 
that  she  was  induced  by  fraud,  deceit,, 
and  duress  on  his  part  to  bring  the  action 
against  him,  and  that  he  supplied  the  tes- 
timony and  furnished  proof  of  his  own 
infidelity  to  be  freed  from  her.  Lake  v. 
Lake  (1908)  124  App.  Div.  89, 108  N.  Y- 
Supp.  964. 

A  wife  unduly  influenced,  constrained 
by  duress,  and  imposed  upon  by  her  hus- 
band to  bring  suit  and  obtain  a  divorce 
from  him,  may  afterwards,  by  original 
action  or  supplemental  petition,  in  the 
same  court,  have  the  decree  set  aside  and 
its  provisions  respecting  alimony  revised 
and  enlarged.  Holt  v.  Holt  (1909)  23 
Okla.  639, 102  Pac.  187. 

A  petition  to  the  court,  presented  by 
a  woman  against  the  executors  of  her 
former  husband,  alleging  that  a  decree  of 
divorce  from  her  on  the  ground  of  adxil- 
tery>  granted  to  the  testator  in  his  life- 
time in  a  suit  begun  by  him  a  dozen 
years  before,  was  obtained  by  fraud  on 
his  part,  with  her  collusion,  induced  by 
duress,  and  praying  that  the  decree  be 
set  aside  and  annulled,  should  be  dis- 
missed for  her  laches  in  presenting  it,  if 
for  no  other  reason,  when  it  appears  that 
she  was  regularly  and  personally  served 
with  process  at  the  outset,  that  she  ap- 
peared to  defend  and  filed  a  cross  bill, 
that  she  agreed  to  accept  a  money  pay- 
ment in  lieu  of  defending,  and  purposely 
suffered  default;   that,  repudiating  her 
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agreement^  she  again  appeared  by  leave 
of  the  court  to  defend,  and  again  suffered 
a  default,  in  consideration  of  a  sum  of 
money  paid  her;  and  that,  during  a 
period  of  two  years,  she  was  living  in 
another  state,  free  from  any  possible 
duress.  Re  Brigham  (1900)  176  liass. 
223,  57  N.  E.  328. 

In  a  contest  by  a  divorced  wife  with 
the  widow  by  a  subsequent  marriage  of 
her  husband  as  to  who  of  the  twain 
should  be  appointed  administratrix  of 
his  estate  and  share  therein  as  widow, 
evidence  offered  to  impeach  and  avoid 
the  decree  of  divorce  granted  the  former, 
that  she  had  been  forced  by  duress  con- 
sisting of  ill  treatment,  abandonment, 
and  withholding  of  means  to  procure  the 
necessaries  of  life,  which  made  her  no 
free  agent,  to  bring  and  prosecute  the 
suit,  is  properly  excluded.  Re  Ellis 
(1893)  55  Minn.  401,  23  L.R.A.  287,  43 
Am.  St.  Rep.  514,  56  N.  W.  1056. 

A  wife  who,  after  appearing  by  an 
attorney  in  a  suit  brought  for  divorce 
by  her  husband,  abandons  her  defense 
in  consideration  of  his  withdrawing 
charges  of  adultery  made  against  her 
and  taking  a  decree  upon  less  objection- 
able grounds,  and  settling  her  claims 
upon  his  property  by  the  payment  and 
acceptance  of  money  and  property  aggre- 
gating several  thousands  of  dollars  in 
amounts  and  values,  cannot,  after  the 
lapse  of  several  years,  maintain  an  action 
to  set  aside  the  divorce  as  fraudulently 
obtained,  in  that  she  was  coerced  into 
abandoning  her  defense  and  accepting 
an  inadequate  settlement  by  false 
charges  of  adultery,  threatened  to  be 
supported  by  perjured  testimony.  Tau- 
sick  V.  Tausick  (1909)  52  Wash.  301, 
100  Pac.  757* 

Allegations  by  a  former  wife  that  she 
was  urged,  cajoled,  and  persuaded  by  her 
husband  to  sue  him  for  divorce  through 
an  attorney  employed  and  paid  by  him, 
upon  his  representation  that  his  business 
interests  required  and  would  be  promoted 
by  their  judicial  separation,  coupled 
with  threats  to  flee  the  state  in  case  of 
refusal,  and  promises  to  remarry  in  a 
few  months  after  she  obtained  a  decree, 
do  not  establish  a  case  of  fraud  and  du- 
ress, in  the  absence  of  any  showing  that 
her  mental  or  physical  state  was  not 
normal,  that  will  warrant  a  court  in  set- 
ting aside  a  decree  obtained  by  her,  but 
simply  make  out  a  plain  case  of  collu- 
sion, for  which  she,  as  a  guilty  party,  is 
not  entitled  to  any  relief.  Robinson  v. 
Robinson  (1914)  77  Wash.  663,  51  L.R.A. 
(N.S.)  534,  138  Pac.  288. 

That  a  ^wife  was  coerced  and  con- 
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strained  by  duress  to  agree  with  her 
husband  upon  articles  of  separation,  and 
deceived  by  him  in  respect  of  the  value 
and  amount  of  his  property,  so  that  she 
accepted  an  inadequate  sum  in  settle- 
ment of  her  claims  for  alimony  and  upon 
her  husband's  estate,  will  not  support 
her  action,  brought  after  his  death  and 
her  discovery  of  the  truth,  to  set  aside 
a  divorce  she  obtained  from  her  husband 
in  an  undefended  suit  grounded  upon  the 
separation.  Uecker  v.  Thiedt  (1907)  133 
Wis.  148,  113  N.  W.  447,  on  second  ap- 
peal (1909)  137  Wis.  634,  119  N.  W. 
878. 

Routledge  v.  Patterson  (1911)  14G 
Wis.  226,  131  N.  W.  346,  in  which  a 
judginent  of  divorce  was  attacked  on 
similar  grounds,  followed  this  decision. 

A  woman  against  whom  a  decree  of 
divorce  has  been  granted  by  an  imposi- 
tion of  her  husband  upon  her  weakness 
and  credulity  may  later  attack  the  judg- 
ment and  prove  that  she  was  imposed 
upon  and  deceived  to  such  an  extent  that 
she  did  not  really  stand  in  court  as  a 
defendant  at  liberty  to  exercise  her 
rights.  O'Rourke  v.  Lawrence  (1913) 
132  La.  710,  61  So.  764. 

XiX.  Accident   or   mistake   as   ground 
for  relief  from  divorces. 

Accident  or  mistake  which  prevented 
a  beaten  litigant  from  making  a  defense 
when  he  had  one  of  merit,  or  which  mis- 
led the  court  into  making  a  wrong  judg- 
ment, are  among  the  causes  for  which  it 
is  said  a  court  of  equity  will  relieve  from 
an  unconscionable  judgment.  Horton  v. 
Stegmyer  (1910)  99  C.  C.  A.  332,  175 
Fed.  756,  20  Ann.  Gas.  1134. 

An  accident,  misfortune,  or  mistake, 
if  unavoidable  and  not  due  to  negligence, 
in  consequence  of  which,  by  preventing 
a  defense,  a  judgment  or  decree  was 
taken,  affords  ground  in  equity  for  set- 
ting it  aside  at  the  suit  of  one  who  dili- 
gently seeks  to  be  relieved.  Renfro  Bros. 
V.  Merryman  (1881)  71  Ala.  195;  Weems 
V.  Weems  (1882)  73  Ala.  462;  Waldrom 
V.  Waldrom  (1884)  76  Ala.  285;  Evans 
V.  Wilhite  (1910)  167  Ala.  587,  52  So. 
845,  on  second  appeal  (1912)  176  Ala. 
287,  58  So.  262;  Morton  v.  Morton 
(1887)  117  OaL  443,  49  Pac.  557;  Clark 
V.  Ramsey  (1915)  143  Ga.  729,  85  S.  E. 
869;  Miller  v.  Barto  (1910)  247  HI.  104, 
93  N.  E.  140;  Kent  v.  Ricards  (1850)  3 
Md.  Ch.  396;  Foxwell  v.  Foxwell  (1912) 
118  Md.  471,  84  Atl.  552,  on  second  ap- 
peal (1914)  122  Md.  263,  89  Atl.  494; 
Whitlock  Cordage  Co.  v.  Hine  (1915)  125 
Md.  96,  93  Atl.  431 ;  Galloway  v.  Gallo- 
way  (1915)   125  Md.  511,  94  Atl.   97; 
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Payne  v.  O'Shea  (1884)  84  Mo.  129; 
Cantwell  v.  Johnson  (1911)  236  Mo.  575, 
139  S.  W.  365  J  Ellis  v.  Nuckols  (1911) 
237  Mo.  290,  140  S.  W.  867;  Einstein 
V.  Strother  (1916)  —  Mo.  App.  — ,  182 
S.  \V.  122;  Adams  v.  Adams  (1872)  51 
N.  H.  388,  12  Am.  Rep.  134;  Scripture 
V.  Scripture  (1893)  70  Hun,  432,  24  N.  Y. 
Supp.  301 ;  Bowsman  v.  Anderson  (1912) 
62  Or.  431,  123  Pac,  1092,  125  Pac.  270; 
McMurrav  v.  McMurray  (1887)  67  Tex. 
665,  4  S.  'W.  357. 

Although  in  Maryland,  as  a  general 
rule,  a  final  decree  may  be  revised,  an- 
nulled, or  reversed  after  enrollment  only 
by  a  bill  of  review  or  one  impeaching 
it  for  fraud,  there  is  a  recognized  excep- 
tion where  a  cause  has  not  been  heard  on 
the  merits,  and  the  aggrieved  litigant 
petitions  to  set  aside  the  decree,  charg- 
ing that  it  was  entered  by  mistake,  sur- 
prise, or  in  circumstances  which  satisfy 
the  court  that  it  should  be  vacated.  Fox- 
well  v.  Fox  well  (1912)  118  Md.  471,  84 
Atl.  552,  on  second  appeal  (1914)  122 
Md.  263,  89  Atl.  494;  Whitlock  Cordage 
Co.  V.  Hine  (1915)  125  Md.  96,  93  Atl. 
431;  Galloway  v.  Galloway  (1915)  125 
Md.  511,  94  Atl.  97. 

District  courts  in  Iowa  were  author- 
ized by  statute  (Code,  §  4091)  to  vacate 
or  modify  judgments  (divorce  decrees 
included)  and  grant  new  trials  at  subse- 
quent terms  for  unavoidable  casualties 
or  misfortunes  which  prevented  the 
prosecution  or  defense  of  the  action,  and 
for  other  stated  causes.  Wood  v.  Wood 
(1907)  136  Iowa,  128,  12  L.R.A.(N.S.) 
891, 125  Am.  St.  Rep.  223, 113  N.  W.  492. 

XX.  Attacks  on  collusive  divorces. 

Collusion  between  husband  and  wife  to 
get  divorced  really  constitutes  a  fraud 
upon  the  court  before  which  they  bring 
the  suit. 

All  judgments  and  decrees,  it  has  been 
said,  may  be  vacated  for  collusion  prop- 
erlv  pleaded  and  proved.  Harding  v. 
Alden  (1832)  9  Me.  140,  23  Am.  Dec.  549. 

When  facts  are  brought  to  the  atten- 
tion of  the  court  which  granted  a  di- 
vorce, showing  it  to  have  been  obtained 
by  collusion,  the  court  should  investigate 
and  determine  the  truth  of  the  charge, 
to  the  end  that  the  decree  may  be  either 
vacated  or  confirmed.  E.  B.  v.  E.  C.  B. 
(1858)  8  Abb.  Pr.  (N.  Y.)  44. 

Both  the  letter  and  the  policy  of  the 

law    concur   in   guarding   divorce   suits 

against  collusion.     McBlain  v.  McBlain 

(1888)  77  Oal.  507,  20  Pac.  61;  Cottrell 

V.  Cottrell  (1890)  83  OaL  457,  23  Pac. 

531. 

Any  divorce  obtained  by  collusion  will 
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be  set  aside  upon  a  seasonable  and 
proper  application,  for  reasons  of  public 
policy.  Singer  v.  Singer  (1863)  41  Barb. 
(N.  Y.)  139. 

The  courts  annul  collusive  decrees  of 
divorce  on  grounds  of  public  policy  when 
seasonably  applied  to  in  good  faith,  un- 
tainted by  an  expected  personal  advan- 
tage to  the  applicant.  Johnson  v.  John- 
son (1913)  182  Ala.  376,  62  So.  706. 

A  collusive  divorce  will  be  set  aside  in 
the  interest  of  the  state  when  brought 
to  the  knowledge  of  the  court.  Mc  In  tyre 
V.  Mclntyre  (1894)  9  Misc.  252,  30  N.  Y. 
Supp.  200. 

Because  of  the  interest  of  the  state 
in  suits  for  divorce  the  courts  never 
sanction  those  '  collusively  instituted, 
and  promptly  annul  decrees  obtained  by 
collusion.  Olmstead  v.  Olmstead  (1889) 
41  Minn.  297,  43  N.  W.  67. 

A  collusive  decree  of  divorce  obtained 
pursuant  to  a  corrupt  agreement  between 
the  parties  to  suppress  evidence  which, 
if  disclosed,  would  have  led  the  court  to 
refuse  such  decree,  will  be  promptly  an- 
nulled. Winder  v.  Winder  (1910)  80 
Neb.  495,  125  N.  W.  1095. 

A  decree  of  divorce  obtained  by  a  hus- 
band pursuant  to  a  collusive  agreement 
with  his  wife  which  he  persuaded  her  to 
enter  into  by  misrepresentations  and 
promises  to  give  her  an  opportunity  to 
defend  will  be  annulled  by  the  court 
when  brought  to  its  attention  in  the 
wife's  suit  to  set  the  decree  aside  as  hav- 
ing been  fraudulently  obtained,  because 
a  collusive  divorce  is  contrary  to  public 
policy.  McDonald  v.  McDonald  (1913) 
175  Mo.  App.  513, 161  S.  W.  850. 

A  decree  of  divorce  granted  ex  parte 
and  pro  confesso,  without  hearing  any 
evidence  to  establish  the  truth  of  the 
charges  made  in  the  complainant,  after 
defendant's  answer  has  been  stricken  out 
for  failure  to  set  up  any  defense,  is 
properly'  set  aside  and  annulled  on  mo- 
tion by  defendant  showing  collusion. 
True  V.  True  (1861)  6  Minn.  458,  Gil. 
315. 

It  is  error  in  a  court  to  refuse  to  va- 
cate a  decree  of  divorce  and  admit  the 
spouse  against  whom  it  was  granted  to 
come  in  and  defend  the  suit,  upon  an 
application  made  at  the  same  term,  and 
based  upon  indubitable  evidence  of  a 
collusive  agreement  between  the  liti- 
gants that  no  resistance  should  be  made, 
in  consideration  of  a  money  payment. 
Danforth  v.  Danforth  (1883)  105  HI. 
603. 

Although  a  collusive  agreement  be- 
tween husband  and  wife  to  be  divorced, 
when  no  breach  of  marital  dul^  had  been 
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committed,  would  be  a  fraud  upon  the 
oourty  which  could  not  be  judicially  sanc- 
tioned, yet,  a  judgment  of  divorce  alleged 
to  have  been  procured  by  collusion  will 
not  be  set  aside  unless  the  collusive 
agreement  is  clearly  proved.  Hopkins 
V.  Hopkins  (1876)  39  Wis.  167. 

The  courts  will  refuse  to  grant  a  de- 
cree of  divorce  when  collusion  appears, 
but  they  do  not  necessarily  set  aside  de- 
crees coUusively  obtained  after  a  long 
time  has  elapsed,  at  the  instance  of  one 
of  the  parties  to  the  corrupt  agreement. 
Hubbard  v.  Hubbard  (1893)  19  Oolo.  13, 
34  Pac.  170. 

Neither  of  the  guilty  parties  to  a  col- 
lusive decree  of  divorce  is  entitled,  as  a 
matter  of  strict  right,  to  set  it  aside  on 
the  ground  of  collusion.  Johnson  v. 
Johnson  (1913)  182  Ala.  376,  62  So.  706. 
'4  A  spouse  who  obtained  a  divorce  on 
grounds  which  did  not  exist,  pursuant  to 
a  collusive  agreement  to  suppress  the 
truth,  cannot  have  it  set  aside.  Robin* 
son  V.  Robinson  (1914)  77  Wa«h.  663,  51 
L.R.A.(N.S.)  534,  138  Pac.  288. 
•  No  public  policy  requires  the  setting 
aside  of  a  decree  of  divorce  collusively 
obtained,  after  several  years  have 
elapsed  and  an  innocent  third  person  has 
married  the  divorced  spouse,  and  would 
suffer  distress  or  disgrace  by  the  annul- 
ment of  the  decree.  Singer  v.  Singer 
(1863)  41  Barb.  (N.  Y.)  139. 

A  divorce  obtained  by  a  man  through 
the  co-operation  and  collusion  of  his  wife 
in  suppressing  facts  and  presenting  false 
testimony  will  not  be  set  aside  at  her 
suit  after  a  year  of  delay  by  her,  know- 
ing he  had,  in  the  meantime,  married  an- 
other woman.  Karren  v.  Karren  (1902) 
25  Utah,  87,  60  L.R.A.  294,  95  Am.  St. 
Rep.  815,  69  Pac.  466. 

A  divorce  obtained  by  a  collusive 
agreement  not  to  defend  the  suit,  in  con- 
sideration of  a  promise  to  pay  money, 
never  kept,  will  not  be  set  aside  in  equity 
after  the  lapse  of  five  years  and  the  mar- 
riage of  the  spouse  who  obtained  it  to 
another.  Whittley  v.  Whittley  (1908) 
60  Misc.  201,  111  N.  Y.  Supp.  1078. 

A  decree  of  divorce  obtained  through 
collusion,  corruptly  and  intelligently  en- 
tered into  for  a  promised  money  pay- 
ment, will  not  be  interfered  with  on  the 
score  of  public  morals,  at  the  instance  of 
an  unrepentant  spouse,  cheated  out  of 
the  base  reward.  Hubbard  v.  Hubbard 
(1893)  19  Oolo.  13,  '34  Pac.  170. 

A  decree  of  divorce  will  not  be  set 
aside  upon  a  petition  which  discloses 
merely  that  it  was  the  outcome  of  col- 
lusion between  the  parties,  for  in  such 

a  case  the  court  will  leave  the  parties 
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as  it  found  them,  and  will  hold  thent 
bound  by  the  collusive  decree.  Newman 
V.  Newman  (1910)  27  Okla.  381, 112  Pac. 
1007. 

The  petition  of  a  husband  to  vacate 
a  decree  of  divorce  obtained  against  him 
by  his  wife,  awarding  her  alimony  and 
the  custody  of  the  children,  which  alleges 
that  although  he  had  a  good  defense,  ho 
refrained  from  making  it,  and  agreed  to 
allow  her  to  take  a  decree  in  reliance 
upon  broken  promises  by  her  and  her  at- 
torney to  waive  all  claim  for  alimony  and 
upon  his  property,  must  be  dismissed, 
because,  on  its  own  showing,  the  decree 
was  collusive,  and  courts  do  not  relieve 
against  collusion  for  the  mere  sake  of 
property  rights.  Erdman  v.  Erdman 
(1914)  43  Okla.  172,  141  Pac.  965. 

A  judgment  of  divorce  obtained  by  a 
woman  from  her  husband,  to  which  she 
was  legally  entitled,  will  not  be  set  aside 
because  of  collusion  between  her  attor- 
ney and  the  defendant,  to  which  she  was 
no  party,  and  of  which  she  had  no  knowl- 
edge. Harft  V.  Harft  (1883)  16  N.  Y. 
Week.  Dig.  461.  ] 

A  divorce  obtained  by  a  woman  from 
her  husband,  pursuant  to  a  collusive 
agreement  between  the  pair  by  which  he 
employed  an  attorney  to  bring  a  suit 
for  her  against  him,  will  not  be  set  aside 
afterwards  on  his  application.  Moor  v. 
Moor  (1901)  —  Tex.  Civ.  App.  — ,  63 
S.  W.  347.  i 

A  collusive  decree  of  divorce  obtained 
by  testimony  as  to  grounds  which  in  fact 
did  not  exist  will  not  be  set  aside  at 
the  instance  of  the  spouse  who  procured 
it,  and  who  would  not  have  got  it  if  the 
truth  had  been  told.  Robinson  v.  Robin- 
son (1914)  77  Wash.  663,  51  L.R.A. 
(N.S.)  534,  138  Pac.  288. 

A  wife  who  obtained  from  her  hus- 
band, pursuant  to  an  agreement  with 
him,  a  divorce,  to  qualify  her  to  testify 
in  his  behalf  as  a  witness  upon  his  trial 
for  crime,  relying  upon  his  promise  to 
remarry  her  when  all  was  over,  and  in 
so  doing  deceived  her  attorneys  and  the 
court  in  the  divorce  suit,  cannot,  because 
the  husband  broke  his  promise  and  mar- 
ried another  woman,  have  the  decree  set 
aside.  Henderson  v.  Henderson  (1916) 
32  N.  D.  520,  156  N.  W.  245. 

A  mere  agreement  to  compromise  and 
settle  the  pecuniary  and  property  inter- 
ests and  issues  involved  in  a  divorce,' 
made  by  husband  and  wife,  who  dealt 
with  each  other  at  arm's  length,  each 
through  independent  and  adverse  coun- 
sel acting  and  advising  their  respective 
clients  in  good  faith,  and  careful  to  avoid 
any  collusion,  respecting  the  dissolution 
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of  the  marriage,  is  not  contrary  to  public 
policy  nor  any  ground  for  setting  aside 
a  decree  of  divorce  subsequently  grant- 
ed in  the  suit.  Hudson  v.  Hudson  (1914) 
176  Mo.  App.  69, 162  S.  W.  1062. 

An  agreement  by  a  wife  not  to  oppose 
her  husband's  suit  for  divorce  if  he 
would  withdraw  charges  of  adultery  and 
pay  her  a  stated  sum  of  money  is  not  a 
ground  of  opening  the  decree  he  obtained 
by  performing  the  conditions  in  full. 
Neely  v.  Neely  (1884)  9  Ohio  Dec.  Re- 
print,  201. 

The  statute  of  North  Dakota  defining 
collusion  in  a  divorce  case  (Rev.  Codes 
1905,  §  4058)  as  an  agreement  between 
husband  and  wife  that  one  of  them  shall 
commit,  or  appear  to  have  committed,  or 
be  represented  in  court  as  having  com- 
mitted, acts  constituting  grounds  for  di- 
vorce, for  the  purpose  of  enabling  the 
other  to  obtain  a  divorce,  is  not  violated 
when,  in  an  adversary  action,  the  wife 
consents,  in  consideration  of  a  sub- 
stantial payment  of  money  for  her  sup- 
port and  maintenance,  to  abandon  her 
defense  and  allow  the  husband  to  prove 
his  case  if  he  can.  Wiemer  v.  Wiemer 
(1911)  21  N.  D.  371,  130  N.  W.  1015. 
I  In  an  action  by  a  divorced  wife  to  re- 
cover dower  as  if  her  former  husband 
were  actually  dead,  in  lands  owned  by 
him  during  coverture,  where  the  record 
of  the  divorce  disclosed  that  alimony  had 
been  agi*eed  upon  by  the  parties  and  paid 
by  the  husband  to  the  wife,  the  husband 
cannot  be  permitted  to  impeach  the  va- 
lidity of  the  decree  of  divorce  on  the 
ground  that  it  was  granted  the  wife  by 
his  coHusion,  through  which  the  court 
was  imposed  upon  and  led  to  grant  a 
judgment  in  violation  of  statute.  Davis 
v.  Davis  (1873)  61  Me.  395. 
'  One  who  comes  into  a  court  of  equity 
seeking  relief  against  a  judgment  must 
enter,  as  in  other  cases,  with  clean  hands. 
A  decree  of  divorce  will  never  be  set 
aside  for  fraud  in  procuring  it,  by  a 
court  of  equity,  at  the  suit  of  one  who 
was  guilty  of  the  fraud.  Van  Slyke  v. 
Van  Slyke  (1915)  186  Mich.  324,  152  N. 
W.  921. 

Upon   the   well-settled  principle  that 

in  a  court  of  justice  one  cannot  complain 

of  a  wrong  done  by  himself  or  of  a 

wrong  done  by  another  in  which  he  was 

a  partaker,  one  cannot  attack  a  decree 

of  divorce  upon  the  ground  that  it  was 

obtained  through  a  fraud  committed  by 

himself.     Dow  v.  Blake  (1893)  148  HL 

76,  39  Am.  St.  Rep.  156,  35  N.  E.  761. 

'     One  who   was  himself  a  party  to  a 

fraud  in  obtaining  a  judgment  will  not 

be  heard  in  proceedings  to  set  it  aside 
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on  account  of  that  fraud.  Adams  ▼. 
Adams  (1872)  51  N.  H.  388, 12  Am.  Rep. 
134. 

A  divorce  procured  by  a  fraud  upon 
the  defeated  spouse  cannot  afterwards 
be  successfully  attacked  by  the  person  or 
by  anyone  in  privity  with  the  person  who 
perpetrated  the  fraud,  on  the  ground 
that  it  was  obtained  by  a  fraud.  Elliott 
V.  Wohlfrom  (1880)  55  OaL  384. 

The  application  of  a  man  to  set  aside 
a  decree  of  divorce  obtained  against  him 
by  his  wife,  pursuant  to  their  collusive 
agreement,  by  which  he  employed  an 
attorney  to  get  it  for  her,  will  be  denied 
for  his  own  fraudulent  participation. 
Moor  V.  Moor  (1901)  —  Tex.  Civ.  App. 
— ,  63  S,  W.  347. 

A  decree  of  divorce  will  not  be  set 
aside  at  the  instance  of  the  spouse  who 
obtained  it,  after  several  years  of  acqui- 
escence, upon  the  g^und  that  the  court 
which  granted  it  was  imposed  uf>on  in 
respect  of  the  residence  of  the  parties, 
where  the  applicant  to  vacate  it  was  a 
participant  in  the  imposition,  if  any  was 
practised.  Ferry  v.  Ferry  (1894)  9 
Wash.  239,  37  Pac.  431. 

XXI*  Attacks     hcLsed     on    condonation 
J         pending  the  divorce  suit, 

/  A  husband  bringing  suit  for  divorce, 
who  continues  during  its  pendency  to 
cohabit  with  the  defendant  wife,  all  the 
time  telling  her  that  he  had  dropped  his 
suit,  is  guilty  of  such  a  fraud  in  obtain- 
ing the  decree  as  entitles  the  wife  to 
have  it  set  aside  in  an  appropriate  pro- 
ceeding brought  by  her  for  the  purpose. 
Sampson  v.  Sampson  (1916)  223  Mass. 
461, 112  N.  E.  84. 

If  a  husband,  during  the  pendency  of 
his  action  for  a  divorce,  renews  his  mari- 
tal relation  and  cohabits  again  with  his 
wife,  assuring  her  that  he  has  abandoned 
the  action,  and  afterwards  takes  judg- 
ment against  her  for  want  of  a  defense, 
she  is  entitled  to  maintain  a  bill  in 
equity  to  set  aside  the  decree  on  the 
ground  of  a  condonation  of  the  alleged 
cause  of  action  upon  which  it  was  found- 
ed. Womack  v.  Womack  (1904)  73  Ark. 
281,  83  S.  W.  937,  1136. 

A  husband  who  obtains  a  decree  of 
divorce  by  default  while  living  and  co- 
habiting with  his  wife  and  deceitfully 
assuring  her  that  all  would  be  well,  and 
persuading  her  to  refrain  frcnn  appear- 
ing and  defending  his  suit,  commits  such 
a  fraud  as  entitles  the  wife  to  relief  in 
a  proper  proceeding  in  a  court  of  equity 
to  nullify  the  decree.  Rawlins  v.  Raw^ 
lins  (1881)  18  Fla.  345. 

Testimony   proving    that   a   husband. 
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after  bringing  a  suit  for  divorce  against 
Lis  wife,  assared  her  that  he  would  not 
prosecute  it,  and  that,  while  it  was  pend- 
ing, the  parties  lived  together  and  occu- 
pied the  same  bed  as  before,  although 
contradicted,  is  sufficient  to  sustain  a 
decree  in  equity  setting  aside,  at  the  in- 
stance of  the  wife,  a  divorce  against  her 
on  the  ground  that  it  was  procured  by 
fraudulently  persuading  her  not  to  de- 
fend. Scanlan  v.  Scanlan  (1890)  41  BL 
App.  449. 

When  a  divorce  on  the  ground  of  de- 
sertion has  been  obtained  by  a  man  from 
his  wife  without  notice  to  her  and  with- 
out her  knowledge,  and  the  facts  prove 
beyond  dispute  that  her  absences  from 
home  were  with  his  consent  and  approv- 
al, that  while  she  was  away  he  kept  up 
more  or  less  regularly  a  friendly  corres- 
pondence with  her,  and  that  he  resumed 
and  continued,  for  considerable  periods 
of  time,  marital  relations  with  her,  the 
decree  is  properly  set  aside  at  her  in- 
stance. Fidelity  Ins.  Co.'s  Appeal  (1880) 
93  Pa.  242;  affirming  Peterson  v.  Peter- 
son (1878)  6  W.  N.  C.  449. 

A  divorce  will  not  be  granted  to  a 
spouse  who  sues  for  it  on  the  ground  of 
adultery  and  then  condones  the  offense 
by  resuming  marital  relations  with  the 
guilty  spouse;  and  if  a  husband  seeking 
a  divorce  from  his  wife  condones  her  of- 
fenses and  again  cohabits  with  her  after 
a  hearing  of  his  suit  has  been  had  and 
a  decree  nisi  granted,  the  decree  will  not 
be  made  an  absolute  one,  but,  instead, 
will  be  set  aside,  and  his  suit  will  be  dis- 
missed. Krussman  v.  Krussman  (1910) 
2  Boyce  (Del.)  25,  78  Atl.  642. 
'  A  final  decree  of  absolute  divorce  in 
'favor  of  a  man,  against  his  wife,  will  be 
set  aside  on  proof  that,  after  he  had 
obtained  an  interlocutory  decree,  and  be- 
fore the  entry  of  the  final  one,  he  con^ 
doned  the  offense  of  the  wife  by  volun- 
tarily taking  her  back  to  his  home  and 
cohabiting  with  her  as  her  husband. 
Cary  v.  Gary  (1911)  144  App.  Div.  846, 
129  N.  Y.  Supp.  444. 

Cohabitation  between  husband  and 
wife  during  the  pendency  of  his  suit 
against  her  for  divorce  is  a  sufficient  rea- 
son for  h«r  belief  that  he  had  abandoned 
the  suit,  and  a  justification  for  her  not 
appearing  to  make  a  defense.  Faulkner 
▼.  Faulkner  (1916)  90  Wash.  74,  155 
Pac.  404. 

To  warrant,  however,  the  setting  aside 

of  a  decree  of  divorce  on  the  ground 

that,  during  the  pendency  of  the  suit 

for  it,  the  husband  condoned  his  wife's 

offenses  by  cohabiting  with  her,  and  thus 

leading  her  to  think  he  had  abandoned 
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the  suit,  the  alleged  cohabitation  must 
be  fairly  proved;  and  when  the  wife 
admits  that  it  did  not  take  place,  her  at- 
tack on  the  decree  obtained  by  her  hus- 
band, grounded  upon  a  supposed  con- 
donation, necessarily  fails.    Ibid. 

The  circumstance  that  a  husband  con- 
tinued, during  the  pendency  of  his  suit 
for  divorce,  to  live  at  the  common  home 
of  himself  and  wife,  where  he  occupied 
a  separate  room  apart  from  her,  does  not 
prove  a  fraud  or  deception  upon  his  part 
inducing  her  to  believe  that  the  suit  had 
been  abandoned,  and  operating  to  pre- 
vent her  from  appearing  and  defending 
it.    Ibid.  V 

Condonation  by  a  wife  of  cruel  and  in-V 
human  treatment  by  her  husband  afford- 
ing sufficient  cause  for  divorce,  so  as  to 
defeat  her  action,  cannot  be  established 
by  proof  merely  that,  after  the  offenses 
were  committed,  and  until  she  brought 
suit,  she  continued  to  live  with  her  hus- 
band, without  additional  evidence  of  a 
reconciliation  and  express  forgiveness. 
Morton  v.  Morton  (1897)  117  Oal.  443,/ 
49  Pac.  557.  / 

That,  during  the  pendency  of  a  di-/( 
voroe  suit  brought  by  the  wife  against 
the  husband  for  his  fault,  she  condoned 
his  offenses  by  again  cohabiting  with  him 
as  before,  while  constituting  a  reason 
for  rof using  her  a  decree  if  pleaded  and 
proved  in  defense,  affords  no  ground  for 
setting  aside  a  decree  obtained  by  her 
after  a  hearing  and  verdict,  and  after 
the  hushand  remarried  and  died,  at  the 
instance  of  his  son  by  his  first  wife,  in  a 
contest  with  his  second  wife  over  the 
administration  of  his  estate.  McLeod  v./ 
McLeod  (1915)  144  Ga.  359,  87  S.  E.  286^ 

In  a  suit  for  divorce  on  the  ground  of 
adultery,  condonation  is  a  defense  to  be 
set  up  to  prevent  a  decree,  and  it  is  not 
sufficient  to  support  a  biU  in  equity  to 
set  aside  the  decree  four  years  after  it 
was  granted.  Watkinson  v.  Watkinson 
(1904)  68  N.  J.  Eq.  632,  69  L.RA.  397, 
60  Atl.  931,  6  Ann.  Cas.  326. 

In  an  action  brought  four  and  a  half 
years  after  a  divorce  was  granted,  and 
after  a  new  marriage  on  the  faith  of  it 
had  been  entered  into  by  the  chouse  who 
obtained  it,  by  the  former  husband, 
against  the  divoroed  wif  e^  based  upon  an 
alleged  fraud,  inducing  a  belief  in  the 
plaintiff  that  the  wife  had  abandoned 
her  suit,  prodieated  upon  an  occasional 
and  intermittent  cohabitation  while  the 
couple  were  continuously  living  separate 
and  apart  in  different  homes,  to  set  aside 
the  decree,  wherein  no  meritorious  de- 
fense was  satisfactorily  shown,  no  repre- 
sentation that  the  suit  had  been  or  prom-»* 
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ise  that  it  would  be  dismissed  was  made^ 
no  fraud  of  any  sort  until  after  the  hus« 
band  had  been  three  months  in  default 
was  asserted,  the  husband  is  legally 
charged  with  notice  of  the  decree  and 
with  negligence  in  asserting  his  supposed 
right  to  have  it  annulled,  and  therefore 
should  be  denied  relief,  on  account  of 
laches.  Brockman  v.  Brockman  (1916) 
— .  MinxL  — ,  157  N.  W.  1086. 

^XXII,  Adultery  of  plaintiff  as  ground 
for  relief  from  a  divorce. 

Evidence  that  a  man  who,  in  petition- 
ing for  a  divorce  ffom  his  wife,  falsely 
averred  that  he  had  always  been  a  kind 
and  affectionate  husband,  was  then  living 
in  open  adultery  with  another  woman, 
whom  he  afterwards  married,  warrants 
the  court  in  setting  aside  the  decree 
granted  him,  on  the  ground  that  it  was 
obtained  by  fraud  and  deceit.  Kellow  v. 
Kellow  (1886)  1  Lehigh  Valley  L.  Rep. 
(Pa.)  202. 

It  is  held  that  when  a  defendant  has 
once  been  admitted  to  defend  a  divorce 
suit  opened  under  the  Virginia  statute 
(Code,  §  3233)  after  judgment  without 
personal  service  or  appearance,  it  is  legal 
error  to  refuse  permission,  in  the  absence 
of  any  showing  of  negligence,  to  amend 
the  cross  bill  so  as  to  set  up  recent  and 
additional  adulteries  of  the  plaintiff. 
Willard  v.  Willard  (1900)  98  Va.  466, 
36  S.  E.  618. 

A  wife  sued  by  her  husband  for  di- 
vorce, and  personally  served  with  process 
in  the  action,  who  has  a  good  defense  in 
the  criminal  intimacy  of  the  husband 
with  another  woman,  and  knows  it  in 
ample  time  to  set  it  up  in  answer,  is 
negligent  to  such  an  extent  in  not  doing 
so  as  to  estop  her  from  obtaining  as  a 
right  an  annulment  of  the  decree  after 
it  has  been  granted.  Faulkner  v.  Faulk- 
ner (1916)  90  Wash.  74, 156  Pac.  404. 

A  charge  that  the  spouse  who  obtained 
a  divorce  had  been  guilty  of  adultery 
and  of  secretly  cohabiting  with  a  third 
person,  named  as  a  co-conspirator  in 
prosecuting  the  divorce  suit,  which  might 
have  been,  but  was  not,  set  up  as  a  de- 
fense, and  which,  if  established,  would 
have  prevented  the  granting  of  the  di- 
vorce, affords  no  ground  for  setting  aside 
the  decree.  Cooper  v.  Cooper  (1916)  — 
Wash.  — ,  158  Pac.  1007. 

A  wife  suing  in  equity  to  set  aside  a 
decree  of  divorce  obtained  by  her  hus- 
band after  he  had  resumed  marital  rela- 
tions with  her,  and  fraudulently  per- 
suaded her  to  refrain  from  defending  by 
belief  in  his  assurances  that  he  would 

abandon  his  action,  shows  a  meritorious 
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defense  sufficient  to  maintain  the  bill 
when  the  testimony  establishes  wrong- 
doing in  both  spouses,  justifying  a  di- 
vorce for  either  if  innocent,  under  the 
well-settled  principle  that  no  relief  will 
be  granted  to  either  party  when  both  are 
equally  at  fault.  Womack  v.  Womack 
(1904)  73  Ark.  281,  83  S.  W.  937, 1136. 

A  stipulation  by  a  wife,  withdrawing 
her  answer  in  a  divorce  suit  by  her  hus- 
band, under  the  persuasions  of  her  se- 
ducer, whom  the  husband  had  employed 
for  the  purpose  of  debauching  her,  will 
be  vacated  upon  her  application,  and  the 
decree  obtained  by  her  husband  upon 
default  will  be  annulled,  and  leave  will 
be  given  to  her  to  defend  the  action  for 
the  purpose  of  showing  that  the  aduiterv 
which  he  charges  her  with  was  com- 
mitted with  his  consent,  connivance, 
privity,  and.  procurement.  Heimes  v. 
Helmes  (1898)  24  Misc.  125,  52  N.  T. 
Supp.  734. 

A  decree  of  divorce  in  favor  of  a  wife, 
granted  her  because  of  her  husband's 
adultery,  clearly  established,  will  not  be 
set  aside  on  the  ground  that  she  was  an 
adulteress  in  marrying  another  man  and 
living  with  him  as  his  wife,  under  a 
sincere  belief  that  previously  she  had 
been  legally  divorced  from  her  former 
husband.  Robertson  v.  Robertson  (1880) 
9  Daly  (N.  Y.)  44. 

XXIII,  Misconduct  of  counsel  for  de- 
feated spouse  as  ground  for  relief 
from  divorce. 

• 

If  an  attorney  regularly  employed  to 
represent  the  beaten  party  in  an  action 
or  suit  corruptly  sold  out  his  client  to 
the  successful  adversary,  the  defeated 
litigant  may  have  the  judgment  or  decree 
set  aside  in  a  new  s&it.  United  States 
V.  Throckmorton  (1878)  98  U.  S.  61,  25 
L.  ed.  93. 

A  wife  whose  attorney,  without  au- 
thority, and  in  violation  of  his  duty, 
withdrew  her  answer  and  suffered  a 
judgment  to  be  taken  against  her  by  de- 
fault in  her  husband's  divorce  suit^  has 
a  legal  right  to  have  the  decree  set  aside 
and  the  case  opened  for  defense  upon  her 
motion,  promptly  made,  for  that  relief. 
Nichells  V.  Nichells  (1895)  5  N.  D.  125, 
33  L.R.A.  615,  57  Am.  St.  Rep.  540,  64 
N.  W.  73. 

A  wife  living  in  the  home  established 
by  her  husband  in  another  state,  sued  for 
a  divorce,  and  asserting  a  full  and  com- 
plete defense  on  the  merits,  who  immedi- 
ately on  receiving  a  copy  of  the  sum- 
mons and  complaint  through  the  mails, 
pursuant  to  an  order  of  publication,  con- 
sults   an    attorney    at    her    home,    and 
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through  him  employs  local  counsel  to  de- 
fend the  suit,  and  diligently  instructs 
him  in  time,  is  entitled  to  have  set  aside 
on  motion,  under  the  provisions  of  the 
Montana  statute  (Code  Civ.  Proc.  §  116), 
a  decree  of  divorce  granted  her  husband 
by  default,  due  to  the  abandonment  of 
her  defense  and  refusal  longer  to  act  for 
her  of  the  counsel  she  had  retained  to 
represent  her  because  she  would  not  as- 
sent to  a  settlement  respecting  alimony 
which  he  had  arranged.  Simpkins  v. 
Simpkins  (1894)  14  Mont.  386,  43  Am. 
St.  Rep.  641,  36  Pac.  750. 

The  fact  that  the  attorney  for  a  wife 
who  really  was  too  ill  to  attend  the  trial 
of  her  husband's  suit  for  a  divorce  from 
her  and  make  a  defense  did  not,  when 
asking  a  postponement  of  the  trial  for 
that  reason,  present  legal  proof  of  her 
illness,  is  not  a  sufficient  reason  for  deny* 
ing  her  motion,  seasonably  and  diligently 
made,  to  open  the  case  and  be  heard. 
Henderson  v.  Henderson  (1903)  83  App. 
Div.  449,  82  N.  Y.  Supp.  444. 

The  sudden  illness  of  counsel  em- 
ployed to  defend  an  action,  provided  it 
was  unknown  to  the  defendant,  which 
prevented  him  from  making  the  defense, 


an  oversight  of  counsel,  and  affords  the 
defendant  no  sufficient  ground  for  at- 
tacking such  judgment  as  having  been 
taken  by  surprise,  mistake,  or  accident* 
Blood  V.  Beadle  (1880)  65  Ala.  103. 

Mere  negligence  of  counsel  in  defend- 
ing a  divorce  suit,  where  they  are  not 
corrupt,  is  insufficient  to  authorize  a 
court  of  equity  to  vacate  the  decree* 
Corney  v.  Corney  (1910)  97  Ark.  117, 
133  S.  W.  813. 

The  negligence  of  an  attorney  for  one 
of  the  parties  to  a  divorce  suit  in  not 
notifying  his  client  of  the  time  set  for 
trial  of  the  action,  when  the  adverse 
party  is  in  no  wise  responsible  for  the 
neglect,  does  not  afford  a  ground  for 
setting  aside  the  decree.  Wins  tone  v. 
Winstone  (1905)  40  Wash.  272,  82  Pac. 
268. 

The  failure  of  counsel  for  a  defendant 
wife  in  a  divorce  suit  to  take  the  deposi- 
tions of  her  witnesses  because  of  lack  of 
money  to  defray  the  expense ;  or  to  either 
apply  for  a  court  order  requiring  the 
husband  to  furnish  the  needed  money,  or 
for  leave  to  submit  oral  testimony,  for 
the  pur|>ose  of  establishing  recriminatory 
charges,  is  mere  negligence  of  counsel; 


may  be  deemed  such  an  accident  or  mis-   and  when  unaccompanied  by  proof  that 


fortune  as  will  warrant  opening  a  judg- 
ment taken  against  the  defendant  by  de- 
fault. Clark  V.  Ramsey  (1912)  138  Oft. 
727,  75  S.  E.  1128. 

The  discretion  of  a  court  of  equity  has 
been  exercised  to  open  a  decree  of  di- 
vorce obtained  by  a  husband  from  his 
wife  upon  slight  evidence  and  her  fail- 
ure to  answer,  through  the  neglect  or 
misfortune  of  her  counsel,  when  she  had 
a  good  defense,  where  neither  the  int^- 
est  of  the  public  nor  innocent  third  per- 
sons could  be  affected,  there  having  been 
no  remarriage,  notwithstanding  the  wife 
was  chargeable  with  laches  and  a  willing- 
ness to  refrain,  for  a  consideration  from 
opposing  her  husband's  suit.  Richardson 
v.  Richardson  (1904)  67  N.  J.  Eq.  437, 
58  Atl.  820. 

A  litigant  does  not  meet  the  require- 
ment of  diligence  necessary  to  be  shown 
in  order  to  set  aside  a  judgment  taken 
against  him  for  want  of  a  defense  by 
proof  that  he  employed  an  attorney  to 
defend  and  the  latter  failed  him,  but  he 
must  go  beyond  that  and  prove  that  he 
himself  did  everything  he  could  do  to 
hold  his  attorney  to  his  duty.  Clark  v. 
Ramsey  (1915)  143  Ga.  729,  85  S.  E.  869. 

That  the  deposition  of  a  material  wit- 
ness for  the  defense  had  not  been  filed, 
and  hence  was  unavailable  to  the  de- 
fendant at  the  trial,  which  resulted  in  a 


they  deliberately  and  corruptly  betrayed 
their  client,  not  a  fraud,  surprise,  acci- 
dent, or  mistake  such  as  will  sustain  a 
bill  of  equity  to  set  aside  the  divorce  de- 
cree.   Corney  v.  Corney  (Ark.)  supra. 

An  error  of  judgment  by  an  attorney, 
or  a  misunderstanding  of  his  client's 
wi^es  in  consenting  to  dismiss  an  ap- 
peal, does  not  amount  to  a  fraud  upon 
the  client  which  will  sustain  a  suit  to 
set  aside  a  judgment  of  divorce.  Meisen- 
heimer  v.  Meisenheimer  (1909)  55  Wash. 
32,  133  Am.  St.  Rep.  1005,  104  Pac.  159. 

A  court  of  equity  will  not  disturb  a 
judgment  of  a  court  of  law  because  an 
accident  or  misfortune  or  a  mistake  con- 
cerning the  proper  practice  prevented 
the  taking  of  an  appeal  from  it  and  a 
review  of  it  by  an  appellate  court.  Van 
Gildifer  V.  Ringer  (1911)  163  DI.  App.  105. 

If  an  attorney,  without  authority  or 
fraudulently,  assumed  to  act  for  an  un- 
successful litigant,  and  connived  at  his 
defeat,  such  litigant  may  for  that  reason 
maintain  a  suit  to  set  aside  and  annul 
the  judgment  or  decree  rendered  against 
him.  United  States  v.  Throckmorton 
(1878)  98  U.  8.  61,  26  L.  ed.  93. 

It  is  not  a  ground  for  setting  aside  a 
decree  of  divorce  obtained  by  a  wife 
from  her  husband  after  personal  service 
on  him  on  the  ground  of  his  adultery, 
which  he  confessed  but  avoided  by  as- 


}*udgment  against  him,  constitutes  merely   serting  a  condonation  of  his  offense,  that 
..RJ^.IOITB.  30 
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the  solicitor  who  appeared  in  his  behalf 
and  upon  the  taking  of  proofs  acted 
without  his  authority,  where  neither  the 
wife  nor  her  solicitor  had  any  act,  part, 
or  knowledge  in  the  unauthorised  ap- 
pearance. Hoffmire  v.  Hoffmire  (1838) 
3  Edw.  Ch.  (N.  Y.)  173  affirmed  in 
(1838)  7  Paige,  60,  32  Am.  Dec.  611. 

A  wife's  denial  of  the  authority  of  her 
attorney  of  record  to  appear  for  her  in 
her  husband's  divorce  suit  is  not  sus- 
tained where  she  personally  verified  her 
answer  and  knew  the  purpose  of  the  suit. 
Tausick  v.  Tausick  (1909)  62  Wash.  301, 
100  Pac.  757. 

XXIV.  Newly  discovered  evidence  an 
ground  for  opening  decrees  of  di' 
vorce. 

If,  after  a  decree  of  a  court  of  chan- 
cery has  become  final,  new  evidence  is 
discovered,  a  bill  of  review  on  that 
ground  provides  a  remedy.  United 
States  V.  Throckmorton  (1878)  98  U.  S. 
61,  25  L.  ed.  93. 

If  evidence  has  been  discovered  since 
a  trial  and  judgment,  which  would,  if 
presented,  have  had  a  material  bearing 
upon  the  result,  appropriate  relief  may 
be  had  by  a  motion  for  a  new  trial. 
Ibid. 

While  a  litigant  may  be  bound  to  know 
what  facts  are  in  issue  so  as  to  be  pre- 
pared on  a  trial  to  prove  or  disprove  the 
cause  of  action  or  defense,  he  is  not 
bound  to  know  what  witnesses  will  be 
called  by  his  adversary,  nor  whether  or 
not  they  are  qualified  to  testify;  and 
hence  cannot  be  charged  with  negligence 
in  not  discovering  before  judgment  the 
incompetency  of  the  only  witness  called 
to  sustain  his  opponent's  cause  of  action, 
and  who  falsely  testified  to  his  own  com- 
petency. Wood  V.  Wesley  (1912)  75 
Misc.  621,  135  N.  Y.  Supp,  876,  affirmed 
in  (1912)  161  App.  Div.  897,  136  N.  Y. 
Supp.  1150. 

Am  application  of  the  beaten  litigant 
to  open  a  divorce  suit  for  the  purpose 
of  submitting  additional  evidence  all  the 
time  in  the  applicant's  possession  and 
known  to  be  needed  should  be  denied. 
Smith  V.  Smith  (1907)  72  N.  J.  Eq.  5, 
66  Atl.  986. 

A  court  of  equity  will  not  set  aside 
a  judgment  or  decree  for  the  purpose  of 
letting  in  newly  discovered  evidence 
which  is  merely  cumulative,  and  which, 
if  admitted,  would  not  be  of  controlling 
effect.  Woodward  v.  Donovan  (1912) 
167  HL  App.  603. 

When  a  wife  has 'defended  her  hus- 
band's suit  for  divorce  on  account  of  her 

cruel  and  abusive  treatment  of  him  by 
L.K,A.1917B. 


setting  up  condonation  in  an  act  of  mari- 
tal intercourse  at  a  stated  time,  by  him 
denied,  with  other  evidence  supporting 
his  denial,  and  the  court,  after  hearing 
both  sides  fully,  and  considering  the  con- 
flicting evidence,  has  found  as  a  fact 
that  the  asserted  condonation  never  took 
place,  and  has  granted  the  husband  a 
decree  nisi,  the  circumstance  that  after- 
wards, at  a  date  consistent  with  the  al- 
leged condoning  intercourse,  the  wife 
gave  birth  to  a  child  said  to  have  been 
thereby  begotten,  while  warranting  the 
court  in  reviewing  the  whole  case  upon  a 
subsequent  application  to  make  the  de- 
cree nisi  an  absolute  one,  does  not,  as 
a  matter  of  law,  give  rise  to  a  conclu- 
sive presumption  of  error  in  finding 
there  had  been  no  condonation.  Koff- 
man  v.  Koffman  (1906)  193  Maaa.  693, 
79  N.  E.  780. 

That  a  statute  enacted  after  a  decree 
of  divorce  had  been  regularly  granted 
without  any  fraudulent  taint  removed 
the  disqualification  of  parties  in  divorce 
suits  to  testify  as  witnesses  in  their  own 
behalf,  to  disprove  the  charges  against 
them,  affords  no  sufficient  ground  for  set- 
ting aside  a  decree  of  divorce  granted  a 
husband  for  the  adultery  of  his  wife,  in 
order  that  she  might  testify  to  her  inno- 
cence. Holbrook  v.  Holbrook  (1874)  114 
Mass.  668. 

XXV,  Attacks  grounded  on  lunacy   of 
divorced  spouse. 

An  unjust  and  unconscionable  judg- 
ment taken  in  a  suit  begun  and  prose- 
cuted against  a  defendant  of  unsound 
mind  and  so  physically  infirm  as  to  be 
unable  to  attend  court  will,  where  the  in- 
capacity, mental  and  bodily,  continued 
until  his  death,  be  set  aside  at  the  suit 
of  his  administrator.  Southern  Nat.  L. 
Ins.  Co.  V.  Ford  (1913)  151  Ky.  476, 162 
S.  W.  243.  "It  would  be  monstrous," 
said  the  court  in  that  case,  "to  say  that 
a  man  whose  mental  and  physical  condi- 
tion was  such  as  to  prevent  him  from  ap- 
pearing and  making  defense  should  be 
bound  by  the  terras  of  a  plainly  unjust 
and  unconscionable  judgment  against 
him." 

A  motion  to  set  aside  a  decree  of  di- 
vorce grounded  upon  allegations  of  in- 
human cruelty,  granted  to  a  husband  for 
default  of  an  answer,  against  a  wife 
who,  within  a  month  afterwards,  was  ju- 
dicially adjudged  insane,  made  by  her 
g^uardian,  should  be  granted  on  grounds 
of  public  policy  and  as  an  act  of  justice 
to  an  unfortunate  lunatic.  Cohn  v.  Cohn 
(1890)  86  Oal.  108,  24  Pac.  669. 

A  court  of  chancery,  upon  a  bill  filed 
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by  the  legal  representative  of  the  per- 
son and  estate  of  an  insane  woman^  will 
set  aside  and  annul  a  decree  of  divorce 
from  her  husband,  granted  in  a  suit 
brought  and  prosecuted  in  her  name  at  a 
time  when  she  was  a  lunatic,  under  treat- 
ment for  her  mental  disease  in  an  insane 
<asylum  in  another  state,  wholly  irrespec- 
tive of  the  question  of  whether  or  not 
the  divorce  proceedings  were  instituted 
in  her  behalf  by  her  friends,  or  fraudu- 
lently connived  by  her  husband  to  obtain 
his  own  freedom  from  the  bonds  of  mat- 
rimony, on  the  all-sufficient  ground  that 
the  insanity  of  the  wife  deprived  her  of 
legal  capacity  to  sue  for  or  consent  to 
a  divorce.  Bradford  v.  Abend  (1878)  89 
111.  78,  31  Am.  Rep.  67. 

A  decree  of  divorce  obtained  by  de- 
fault, after  constructive  service,  by  a 
husband  from  an  insane  wife  whom  he 
had  committed  to  an  asylum  without  the 
state,  is  void  because  she  is  not  a  non- 
resident, and  is  under  his  control,  incap- 
able of  appearing  and  defending  her- 
self. Newcomb  v.  Newcomb  (1877)  13 
Bush  (Ky.)  644,  26  Am.  Rep.  222. 

A  petition  to  set  a  divorce  aside,  aver- 
ring that  the  petitioner,  the  wife,  was, 
when  the  suit  was  b^nn,  while  it  was 
pending,  and  when  the  decree  was  made, 
a  physical  and  mental  wreck  by  the  acts 
of  her  husband,  under  treatment  in  a 
hospital,  and  incapable  of  making  her 
defense,  which  was  complete  and  meri- 
torious; that  the  charges  against  her 
were  not  true,  and  were  sustained  by 
false  testimony,  and  that  she  had  been 
compelled  to  waive  service  of  the  sum- 
mons by  force,  threats,  and  intimidation, 
— sets  forth  good  grounds  for  the  relief 
sought.  Butler  v.  Butler  (1912)  34  Okla. 
392,  125  Pac.  1127. 

A  divorce  granted  in  one  state  in  regu- 
lar proceedings  conforming  to  all  the 
statutory  requirements,  to  a  man  from 
his  insane  wife,  cannot  be  successfully 
attacked  and  overthrown  in  an  action  by 
ejectment  in  another  state,  brought  by 
the  lunatic's  guardian  after  the  death 
of  the  husband  and  the  lapse  of  more 
than  twenty-five  years,  during  which  he 
had  been  married  to  and  raised  a  family 
of  children  by  another  woman.  Miller 
V.  Miller  (1913)  89  Kan.  151,  130  Pac. 
681. 

A  delay  by  a  wife  who  was  personally 
served  with  the  summons  and  complaint 
in  her  husband's  suit  for  divorce,  of  four- 
teen years,  in  seeking  an  annulment  of 
the  decree  he  had  obtained  by  fraud  and 
false  testimony,  where  he  had  died  in  the 
interval  and  she  had  for  nine  years 
known  that  the  decree  had  been  granted, 
L.R.A.1917B. 


\  is  such  laches  on  her  part  as  to  bar  h^ 
from  any  relief,  notwithstanding  she  was, 
most  of  the  time,  mentally  deranged, 
and  claimed  to  have  been  to  the  very 
last  ignorant  of  the  fraud  and  perjury 
charged.  McElrath  v.  McElrath  (1913) 
120  Minn.  380,  44  L.R.A.(N.S.)  505,  139 
N.  W.  708. 

For  errors  in  proceedings  against  luna- 
tics which  do  not  appear  on  the  record, 
or  when  the  lunacy  does  not  so  appear, 
an  Iowa  statute  (Code,  §  4091)  which  is 
held  to  embrace  divorce  suits  authorizes 
district  courts  at  later  terms  to  vacate 
or  modify  judgments  or  grant  new  trials. 
Wood  V.  Wood  (1907)  136  Iowa,  128, 
12  L.R.A.(N.S.)  891,  125  Am.  St.  Rep. 
223,  113  N.  W.  492. 

A  lunatic  divorced  in  Nebraska 
through  a  fraud  was,  when  the  lunacy 
was  not  disclosed  by  the  record,  given  a 
remedy  by  virtue  of  a  statute  (Civ.  Code, 
§  602)  held  to  embrace  divorce  suits, 
which  empowered  district  courts  to  va- 
cate or  modify  their  judgments  or  orders 
after  the  terms  had  expired,  for  errors 
in  the  proceedings.  Wisdom  v.  Wisdom 
(1888)  24  Neb.  551,  8  Am.  St.  Rep.  215, 
39  N.  W.  594. 

An  action  in  equity,  where  there  is 
no  adequate  remedy  at  law,  affords  the 
only  remedy  to  set  aside  a  decree  of  di- 
vorce, valid  on  its  face,  entered  upon  de- 
fault, without  any  personal  service, 
against  a  defendant  who  had  been  ad- 
judged a  lunatic  before  the  suit  was 
brought,  and  who  was  actually  insane 
while  it  was  pending,  and  when  the  de- 
cree was  granted.  State  ex  rel.  Happel 
V.  District  Ct.  (1908)  SS  Mont  166,  35 
L.R.A.(N.S.)  1098, 129  Am.  St.  Rep.  636, 
99  Pac.  291. 

XXVI.  AttaelcB  grownOed  an  infancy  of 
divorced  spottse. 

Errors  in  proceedings  against  minors 
when  such  errors  or  the  minority  do  not 
appear  on  the  record  afford,  with  others, 
a  cause  by  the  Iowa  statute  (Code,  § 
4091),  which  embraces  divorce  suits,  for 
district  courts  at  later  terms  to  modify 
or  vacate  judgments  or  grant  new  trials. 
Wood  V.  Wood  (1907)  136  Iowa,  128, 12 
L.R.A.(N.S.)  891,  125  Am.  St.  Rep.  223, 
113  N.  W.  492. 

An  infant  divorced  by  fraud  in  Ne- 
braska, if  the  infancy  did  not  appear  on 
the  record,  was  given  a  remedy  by  a 
statute  (Civ.  Code,  §  602)  authorizing 
district  courts  to  vacate  or  modify,  after 
the  expiration  of  their  terms,  their  judg- 
ments or  orders,  for  errors  in  the  pro- 
ceedings.   Wisdom  V.  Wisdom  (1888)  24 
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Neb.  551,  8  Am.  St.  Rep.  215,  39  N,  W. 


594. 


A  divorce  granted  against  an  infant 
in'ife  cannot  be  set  aside  upon  the  appli- 
cation of  her  mother,  upon  the  all^ation 
that  it  was  collusive,  and  asking  to  be 
appointed  guardian  ad  litem  to  defend 
the  suit.  E.  B.  v.  E.  C.  B.  (1858)  8  Abb, 
Pr.  (N.  Y.)  44. 

XXVII,  Attacks  on  divorces  resting  up^ 
on  infirmities  of  pleadings  in  divorce 
suits. 

a.  False  averments  in  initial  pleading 
of  suit  for  divorce. 

Evidence  which  demonstrates  the  en- 
tire falsity  and  wholly  fictitious  char- 
acter of  the  alleged  cause  of  action  to 
annul  a  marriage  for  alleged  fraud,  du- 
ress, and  want  of  consent,  will  sustain 
a  bill  in  equity  to  set  aside  a  decree  of 
divorce  granted  without  notice  other 
than  constructive  to  the  defendant. 
Doughty  V.  Doughty  (1876)  27  N.  J.  Eq. 
315. 

It,  however,  has  been  doubted  whether 
the  mere  fact  of  knowingly  bringing  an 
unfounded  action  for  divorce  is  such  a 
fraud  on  the  court  that  the  decree  ren- 
dered in  it  must  be  set  aside  as  one 
procured  by  means  of  a  fraudulent  act, 
practice,  or  representation,  within  the 
meaning  of  the  pertinent  Minnesota  stat- 
ute. McElrath  v.  McElrath  (1913)  120 
Minn.  380,  44  L.R.A.(N.S.)  505,  139  N. 
W.  708. 

A  statement  by  a  man  in  his  petition 
for  a  divorce  from  his  wife  that  he  had 
at  all  times  demeaned  himself  as  a  kind 
and  affectionate  husband,  shown  to  have 
been  wilfully  false,  by  proof  that  he  was 
then  living  in  open  adultery  with  an- 
other woman,  whom  he  later  married, 
justifies  setting  aside  the  decree  granted 
him  as  fraudulently  obtained.  Kellow 
V.  Kellow  (1886)  1  Lehigh  Valley  L.  Rep. 
(Pa.)  202. 

Allegations  of  desertion,  shown  to  be 

false,  in  one  case  by  proof  that  there 

had  been  a  voluntary  separation  under 

written  articles,  and  in  another  that  the 

defendant's    absence    from    home    was 

merely   temporary,   while    traveling   on 

business,  where  divorces  were  obtained 

by    default    after    merely    constructive 

services  by  publication,  authorized  upon 

affidavits   wilfully  false  respecting  the 

abode  and  unknown  whereabouts  of  the 

defendants,  have  been  held  to  warrant 

the    setting    aside    of    decrees    on    the 

ground  that  they  were  obtained  bv  fraud. 

Johnson  v.  Coleman  (1868)  23  Wis.  452, 
L.R.A.1917B. 


99  Am.  Dec.  193;  Crouch  v.  Crouch 
(1872)  30  Wifl,  667. 

A  like  decision  has  been  made  where, 
upon  charges  of  desertion,  a  divorce  was 
granted  by  default  to  a  husband  after  a 
sendee  only  constructive,  by  publication, 
and  based  upon  his  wilfully  false  affida- 
vit of  ignorance  of  his  wife's  residence, 
where  the  proof  showed  that  sho  had 
merely  returned  to  her  father's  home^ 
with  the  consent  and  approval  of  her 
husband.  Boyd's  Appeal  (1861)  38  Fa. 
241,  affirming  Smith  v.  Smith  (1869)  3 
Phila.  489. 

The  fact  that  the  averments  in  a  pe- 
tition for  a  divorce  were  untrue  does 
not  warrant  the  setting  aside  of  a  decree 
granted  by  default  upon  a  constructive 
service  by  publication  where  the  defend- 
ant had  actual  notice  of  the  bringing  and 
pendency  of  the  divorce  action,  and  de- 
liberately declined  to  appear  and  defend. 
McCormick  v.  McCormick  (1910)  82 
Kan.  31,  107  Pac.  546. 

b.  Defects  in  initial  pleadings  in  di" 

vorce  suits,  *, 

A  complaint  in  a  divorce  suit  sufficient 
to  inform  the  court  and  the  defendant 
what  relief  is  demanded  and  the  facts 
upon  which  the  claim  to  that  relief  is 
based  is  good  enough  to  give  the  court 
jurisdiction  of  the  subject  matter.  Re 
James  (1893)  99  OaL  374,  37  Am.  St 
Rep.  60,  33  Pac.  1122. 

According  to  several  decisions,  a  de- 
cree of  divorce  will  not  be  set  aside  be- 
cause the  initial  pleading  in  the  suit 
omitted  all^ations  which  it  should  have 
contained. 

A  court  of  equity  will  not  interfere 
with  a  judgment  of  divorce  rendered  by 
a  court  which  had  complete  jurisdiction, 
simply  because  the  petition  for  divorce 
did  not  contain  the  allegation  that  the 
application  was  made  in  good  faith,  not- 
withstanding such  an  all^ation  was  by 
law  mandatory  in  such  cases.  Mengel  v. 
Mengel  (1909)  145  Iowa,  737,  120  N.  W. 
72,  122  N.  W.  899. 

An  objection  in  an  action  respecting 
property  the  title  to  which  depends  upon 
the  validity  of  a  decree  of  divorce  previ- 
ously granted,  that  the  complaint  in  the 
divorce  suit  did  not  state  facts  sufficient 
to  warrant  a  dissolution  of  the  marriage, 
is  not  well  founded,  and  does  not  make 
the  decree  unavailable  as  void,  because 
the  court  which  granted  it  necessarily 
adjudged  the  complaint  good,  and  its  rul- 
ing cannot  be  reviewed  in  a  later  and  in- 
dependent action.  McFarlane  v.  Cornel- 
ius (1903)  43  Or.  513,  73  Pac.  325,  74 
Pac.  468. 
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A  decree  of  divorce  granted  to  a  man 
in  his  lifetime,  from  his  wife,  on  the 
ground  that  she  had  deserted  him,  can- 
not be  successfully  attacked  and  avoid- 
ed in  a  suit  by  her,  claiming  to  be  his 
lawful  widow,  to  establish  her  alleged 
homestead  right  in  certain  lands  of  which 
he  died  seised,  and  based  on  the  theory 
that  the  court  which  granted  the  divorce 
was  not  authorized  to  do  it  because  there 
was  no  averment  that  the  desertion 
charged  was  "without  reasonable  cause/' 
Rush  V.  Moore  (1877)  — -  Tenn.  — ,  48 
S.  W.  90. 

A  judgment  will  not  be  set  aside  for 
defects  in  the  pleadings  which  were  cur- 
able by  amendment  of  a  verdict,  and 
were  not  pointed  out  before  the  judg- 
ment was  rendered.  Penn  v.  McGhee 
(1908)  6  Ga.  App.  631,  65  S.  E.  686. 

Irregularities  and  defects  in  a  petition 
for  divorce  which  might  have  been  cor- 
rected by  the  court  to  which  it  was  pre- 
sented, and  which  did  not  affect  the 
-court's  jurisdiction,  afford  no  ground  for 
setting  aside  the  decree.  Gelwicks  v. 
Gelwicks  (1913)  160  Iowa,  675,  142  N. 
W.  409. 

The  omission  in  a  petition  for  divorce 
of  an  averment  required  by  positive  stat- 
ute respecting  the  residence  in  good 
faith  within  the  jurisdiction  of  the  pe- 
titioner does  not  nullify  a  decree  subse- 
quently granted  her  which  is  regular 
upon  its  face,  and  was  rendered  after  the 
defendant  had  appeared  generally,  and 
made  no  objection  to  the  form  of  the  pe- 
tition, there  being  no  pretense  of  either 
fraud  or  collusion  in  the  case.  Hichard- 
son  V.  King  (1912)  157  Iowa,  287,  135 
N.  W.  640. 

The  fact  that  a  husband  suing  for  a 
divorce  a  vinculo  matrimonii  on  the 
ground  of  his  wife's  desertion  did  not  set 
forth  in  his  bill  that  the  wife  previously 
had  procured  in  the  state  to  which  she 
^ed  a  divorce  a  mensa  et  thoro  from  him, 
constituting  a  ground  of  defense  or  a 
bar  to  his  suit,  does  not  constitute  such 
a  fraud  as  to  invalidate  the  decree  he 
afterwards  obtained.  Harrison  v.  Har- 
rison (1851)  19  Ala.  499. 

Forasmuch  as  a  court  of  competent 
jurisdiction,  having  regularly  obtained 
jurisdiction  of  the  parties,  may  right- 
fully grant  an  absolute  divorce  upon  the 
ground  of  adultery,  where  the  couple 
have  previously  been  divorced  a  mensa 
et  thoro  on  the  ground  of  desertion,  the 
fact  that,  in  a  husband's  suit  for  di- 
vorce from  his  wife  on  account  of  her 
alleged  adultery,  he  did  not  disclose  to 
the  court  that  she  had  previously  been 
granted  a  limited  divorce  from  him  on 
I^K.A.19171J. 


the  gfround  that  he  had  abandoned  her^ 
does  not  render  the  decree  obtained  by 
him  a  nullity.  Foxwell  v.  Foxwell 
(1912)  118  Md.  471,  84  Atl.  552. 

But  when  subsequently,  upon  the  pe- 
tition of  the  wife  to  open  the  last  decree, 
and  for  leave  to  defend  the  suit,  it  is  es- 
tablished that  the  court  which  granted  it 
had  no  knowledge  of  the  prior  decree,  and 
that  its  existence  was  wilfully  concealed 
from  the  court,  a  proper  ease  of  fraud  on 
the  court  is  made  out  which  warrants 
granting  the  prayed-for  relief.  Foxwell 
V.  Foxwell  (1914)  122  Md.  263,  89  Atl. 
494. 

A  wife  is  not  aggrieved  in  a  legal 
sense  by  the  provisions  in  a  decree  of 
divorce  granted  her  husband  by  default, 
after  personal  service  of  process  upon 
her,  which  award  her  alimony  and  a 
share  of  his  property,  so  as  to  obtain 
by  appeal  a  reversal  of  the  judgment  on 
the  g^und  that  the  complaint  of  the 
husband  did  not  ask  for  any  relief  re- 
specting alimony  and  a  division  of  his 
estate.  Lessig  v.  Lessig  (1908)  136  Wis. 
403,  117  N.  W.  792. 

Divorce  being  in  Missouri  entirely  a 
statutory  proceeding,  the  failure  of  the 
plaintiff  to  set  forth  in  the  petition  the 
facts  respecting  the  residence  of  the 
parties  and  the  locus  of  the  offense 
charged,  which  the  statute  requires  to 
be  stated  therein,  is  fatal  to  the  valid- 
ity of  the  decree  when  directly  attacked 
b/  a  motion  in  arrest  of  judgment.  Rob- 
inson  v.  Robinson  (1910)  149  Mo.  App. 
733,  129  S.  W.  725. 

The  case  is  other^'ise  when  the  decree 
is  collaterally  attacked  on  this  ground  in 
a  suit  by  a  second  spouse  to  annul  his 
marriage.  Werz  v.  Werz  (1881)  11  Mo. 
App.  26. 

o.  Omitted  verifications  to  initial  pleads 
ings  in  divorce  suita, 

A  chancery  rule  forbidding  a  default 
regularly  entered  in  a  divorce  case  to  be 
opened  after  six  months  have  elapsed 
from  the  personal  service  of  process  on 
the  defendant  does  not  apply  to  a  decree 
of  divorce  granted  by  default  upon  a 
bill  the  oath  to  which  omitted  the  allega- 
tion required  by  a  mandatory  statute  of 
the  nonexistence  of  collusion,  since,  in 
the  absence  of  such  an  averment,  a  de- 
fault cannot  be  regularly  taken,  and 
hence  may  be  set  aside  in  a  proper  case 
at  any  time.  Mc Williams  v.  Lenawee 
Circuit  Judge  (1905)  142  Mich.  226,  105 
N.  W.  611. 

A  divorce  granted  by  default  after  a 
constructive  service  by  publication,  to  a 
wife  who,  being  under  age,  prosecuted 
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the  suit  by  a  guardian  or  next  friend, 
has,  however,  been  held  void  because  the 
affidavit  which  a  statute  mandatorily  re- 
quired to  be  appended  to  petitions  in 
divorce  cases  to  the  effect  that  the  facts 
stated  in  them  were  true  and  that  the 
complaint  was  not  made  out  of  levity, 
by  collusion,  under  constraint  or  fear, 
merely  to  obtain  a  separation,  but  was 
made  in  sincerity  and  truth,  for  the 
causes  stated,  was  not  made  and  sworn 
to  by  the  wife  in  person  but  by  the  next 
friend  or  guardian  instead,  for  the  reason 
that  she  alone,  and  not  he,  knew  the  real 
truth  respecting  the  facts  mentioned  in 
the  statute.  Hinkle  v.  Lovelace  (1907) 
204  Mo.  208,  11  L.B.A.(N.S.)  730,  120 
Am.  St.  Rep.  698, 102  S.  W.  1016, 11  Ann. 
Cas.  794. 

In  the  last  case  the  court  cited  Mc- 
Craney  v.  McCraney  (1857)  5  Iowa,  254, 
68  Am.  Dec.  702,  and  referred  to  it  as  a 
case  which  sustained  the  doctrine  that 
a  statute  requiring  allegations  of  ab- 
sence of  collusion,  etc.,  in  petitions  for 
divorce  or  their  verifications,  was  not  so 
mandatory  as  to  make  the  failure  to  com- 
ply with  it  fatal  to  a  decree  of  divorce. 
The  cited  decision  was  criticized  by  the 
Missouri  court  as  follows:  "This  case 
is-  against  the  great  weight  of  authority 
in  this  country,  and  it  seems  to  us  to  be 
against  the  letter  and  spirit  of  our  stat- 
ute upon  the  subject  in  hand,  and  is 
contrary  to  sound  public  policy,  and  for 
these  reasons  we  refuse  to  follow  it." 

The  failure  of  one  suing  for  a  divorce 
to  verify  her  petition,  pursuant  to  a 
mandatory  statute,  will  not  invalidate  a 
decree  obtained  by  her  after  her  hus- 
band had  appeared  and  failed  to  object 
that  the  pefition  was  unverified.  Rich- 
ardson v.  King  (1912)  167  Iowa,  287, 
136  N.  W.  640. 

XXV III*  Errors  and  irregularities  of 
procedure  in  divorce  suits  as  hoses 
of  attack* 

In  matrimonial  suits  in  courts  of 
equity  if  the  substantive  rights  of  the 
parties  are  protected,  methods  of  proce- 
dure are  largely  discretionary  with  the 
trial  court,  and  a  strict  conformity  to 
rigid  rules  is  not  essential.  Parramore 
v.  Parramore  (1911)  61  Fla.  701,  55  So. 
795. 

A  court  of  equity  cannot  review  a 
judgment  at  law  to  correct  legal  errors 
committed  in  rendering  it.  Van  Gilder 
V.  Ringer  (1911)  163  HI.  App.  105. 

Matter  which  shows  only  that  a  judg- 
ment was  erroneous  will  not  support  an 

action  to  annul  it.  Boudreaux  v.  Lower 
L.R.A.1917B. 


Terrebonne  Ref.  &  Mfg.  Co.  (1910)  127 
La.  98,  63  So.  456. 

There  is  a  remedy  by  writ  of  error 
when  a  court  has  been  mistaken  in  the 
law  in  rendering  a  judgment;  and  if,  in 
a  court  of  chancery  an  erroneous  decree 
has  been  made,  an  opportunity  to  cor- 
rect the  error  is  offered  by  an  appeal  to 
a  higher  tribunal.  United  States  v. 
Throckmorton  (1878)  98  U.  S.  61,  25  L. 
ed.  93. 

A  judgment  merely  erroneous  will  not 
be  set  aside  by  a  court  of  equity,  neither 
will  a  court  of  equity  disturb  a  judgment 
simply  because  it  was  irregular.  Cant- 
well  V.  Kimmerle  (1913)  179  DL  App. 
66. 

Errors  and  irregularities  in  practice 
in  a  divorce  suit,  even  if  grave  enough 
to  require  a  reversal  of  the  decree  on 
appeal,  do  not  invalidate  that  decree  up- 
on a  subsequent  collateral  attack.  Re 
James  (1893)  99  Oal.  374,  37  Am.  St. 
Rep.  60,  33  Pac.  1122. 

Errors  committed,  omissions  of  find- 
ings of  fact,  and  other  defects  in  the  rec- 
ord of  proceedings  in  a  divorce  suit,  even 
important  enough  to  require  a  reversal 
of  the  judgment  upon  a  regular  appeal 
from  it,  render  it  voidable  only,  not 
void,  and  do  not  require  the  setting  aside 
of  the  decree  after  it  has  been  granted, 
in  an  independent  and  direct  proceeding 
brought  for  the  purpose  of  vacating  it. 
Faulkner  v.  Faulkner  (1916)  90  Wash. 
74, 155  Pac.  404. 

A  prior  judgment  cannot  be  success- 
fully attacked  by  bill  in  equity  to  set  it 
aside  for  errors,  irregularities,  or  even 
wrongdoing  in  the  proceedings  leading 
up  to  it,  where  the  court  was  legally  or- 
ganized and  had  jurisdiction  of  the  sub- 
ject matter,  and  the  complaining  party 
had  legal  notice  of  the  litigation  and  an 
opportunity  to  be  heard.  Day  v.  Hurch- 
man  (1913)  65  Fla.  186,  61  So.  445. 

Irregularities,  errors,  failure  to  com- 
ply with  statutory  requirements,  and  the 
like,  not  going  to  the  jurisdiction  of  the 
court,  of  which  the  defendant  in  a  di- 
vorce suit  might  have  taken  advantage 
to  prevent  a  decree,  but  to  which,  with- 
out collusion  or  fraud,  he  omitted  to  ob- 
ject, although  he  appeared  generally, 
cannot  be  available  to  the  heirs  at  law 
of  the  plaintiff's  second  husband,  after 
his  death,  in  a  suit  in  equity  to  set  aside 
the  decree  and  annul  the  second  mar- 
riage. Richardson  v.  King  (1912)  157 
Iowa,  287,  135  N.  W.  640. 

An  irregularity  or  defect  in  a  service 
by  publication  in  a  divorce  suit  which 
possibly  gave  the  court  no  jurisdiction 
of  the  defendant  is  cured  w*hen  the  de- 
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fendant  comes  in  and  moves  to  set  aside 
the  jadgment  upon  the  double  ground 
that  the  affidavit  for  publication  was  in- 
sufficient and  that  the  petition  failed  to 
state  a  cause  of  action,  because  the  urg- 
ing of  the  second  ground  necessarily  im- 
plies a  general  appearance  in  the  action, 
and  per  se  confers  jurisdiction  of  the 
person.  Pratt  v.  Pratt  (1914)  41  Okla. 
577,  139  Pac.  261. 

The  transfer,  hearing,  and  decision  of 
a  motion  to  vacate  a  decree  of  divorce, 
from  one  to  another  county,  and  before 
a  different  judge  of  a  court  of  general 
jurisdiction,  pursuant  to  written  stipu- 
lation and  waiver  of  technical  objections 
made  by  counsel  for  both  parties,  for 
mutual  convenience,  does  not  affect  the 
validity  of  the  order  denying  the  motion 
on  the  merits,  duly  entered  in  the  proper 
county.  Meisenheimer  v.  Meisenheimer 
(1909)  55  Wash.  32,  133  Am.  St.  Rep. 
1005,  104  Pac.  169. 

That  a  divorce  suit  was  called  for 
trial  out  of  its  regular  order,  in  a  dif- 
ferent court  room  from  that  designated 
and  devoted  to  the  trial  of  causes,  with- 
out notice  to  counsel  for  or  the  spouse 
against  whom  a  decree  was  made,  are 
facts  sufficient  to  authorize  the  setting 
aside  of  the  judgment,  although  they  do 
not,  strictly  speaking,  render  it  a  nullity, 
being  rather  irregularities  of  procedure 
than  jurisdictional  defects.  McConkey 
v.  McConkey  (1916)  —  Tex.  Civ.  App. 
— ,  187  S.  W.  1100. 

The  doctrine  of  the  cases  inmmediate- 
ly  above  has  been  modified  in  some  juris- 
dictions by  statutes.  In  Nebraska  (Civ. 
Code,  §  602)  and  Iowa  (Code,  §  4091) 
district  courts  have  been  empowered  to 
vacate  or  modify  judgments  and  grant 
new  trials  of  actions  at  later  terms  for 
errors  in  proceedings  against  infants  or 
lunatics  when  the  errors  or  the  status 
of  the  defendants  do  not  appear  on  the 
face  of  the  record.  These  statutes  apply 
to  decrees  and  suits  for  divorce.  Wood 
v.  Wood  (1907)  136  Iowa,  128, 12  L.R.A. 
(N.S.)  891,  125  Am.  St.  Rep.  223,  113 
N.  W.  492;  Wisdom  v.  Wisdom  (1888) 
24  Neb.  561,  8  Am.  St.  Rep.  215,  39  N. 
W.  594. 

The  inadvertence  of  a  court  in  render- 
ing a  judgment  in  a  divorce  suit  without 
giving  any  consideration  to  the  question 
of  an  allowance  to  the  wife  to  cover  her 
expenses  and  attorney's  fees  in  the  ac- 
tion constitutes  a  sufficient  reason  for 
the  court  to  set  aside  the  decree  during 
the  term  at  which  it  was  rendered,  upon 

due  application,  for  the  purpose  of  pass- 
L.R.A.1917B. 


ing  upon  the  question  of  such  an  allow- 
ance. Foote  V.  Foote  (1913)  53  Ind. 
App.  673,  102  N.  W.  393. 

While  an  order  setting  aside  a  decree 
of  divorce,  made  by  the  court  which 
granted  it,  during  the  same  term,  is 
erroneous  and  unauthorized  if  no  notice 
of  the  application  to  vacate  it  was  given 
to  the  opposite  party,  nevertheless  it  will 
stand  where  such  party  elects  to  come 
in  afterwards  and  be  heard  upon  the 
merits.  Ficener  v.  Ficener  (1887)  8  Ky. 
L.  Rep.  867,  3  S.  W.  597. 

A  court  which  has  granted  an  absolute 
judgment  of  divorce  in  proceedings  in 
all  respects  regular  and  in  due  form,  re- 
serving nothing  for  future  adjudication, 
and  completely  disposing  of  the  entire 
subject,  is  without  the  power  -to  vacate 
the  decree  and  restore  the  case  to  the 
docket  of  its  own  motion  and  within  a 
week  of  granting  it,  solely  upon  the 
ground  -that  the  man  who  got  it  had,  in 
the  meantime,  married  another  woman. 
Bentz  V.  Bentz  (1900)  21  Ky.  L.  Rep. 
1225,  54  S.  W.  715. 

A  decree  of  divorce  altered  without 
authority,  either  by  a  court  or  a  stranger^ 
after  its  terms  had  been  settled  and 
passed,  may  be  challenged  like  any  other 
altered  instrument  as  not  binding  upon 
the  parties  in  interest.  Kwentsky  v. 
Sirovy  (1909)  142  Iowa,  385,  121  N.  W. 
27. 

After  a  decree  of  divorce  rendered  at 
the  end  of  a  trial  has  been  prepared^ 
signed  by  the  presiding  judge,  and  spread 
upon  the  records  of  the  court  as  the  judg- 
ment in  the  case,  and  several  days  have 
elapsed,  a  material  alteration  in  its 
terms,  made  by  the  judge  who  signed  it, 
upon  an  ex  parte  application  of  the  at- 
torneys who  obtained  it,  without  any 
notice  to  or  hearing  of  the  adverse  liti- 
gant, is  without  authority  of  law,  not- 
withstanding the  term  had  not  expired*, 
and  the  changed  decree,  so  far  as  it  is 
altered,  is  a  nullity.    Ibid. 

A  judgment  of  divorce  granted  a  plain- 
tiff on  the  coming  in  of  a  referee's  re- 
port in  favor  of  a  defendant  after  a  trial 
of  issues  where  a  defense  was  interposed 
must  be  set  aside  as  having  been  rendered 
inadvertently;  since  it  is  only  in  cases 
where  no  defense  has  been  interposed, 
and  the  referee,  taking  proofs,  has  re- 
ported adversely,  that  the  court  has 
power  to  refuse  confirmation  and  grant 
the  decree  if  the  facts  proved  so  war- 
rant, notwithstanding  the  conclusion  of 
the  referee.  Merrill  v.  Merrill  (1871) 
11  Abb.  Pr.  N.  S.  (N.  Y.)  74. 
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XXIX»  Defects  in  post-judgment  procc" 
dure  in  divorce  suits. 

Although  the  Constitution  and  laws  of 
a  state  make  it  the  duty  of  a  party  in 
whose  favor  a  decree  of  divorce  has  been 
rendered  to  deliver  to  the  legislature  a 
transcript  of  it  and  the  proceedings  in 
the  suit,  to  the  end  that  it  may  be  con- 
lirmed  by  statute,  such  a  decree  is  not 
invalid  because  the  law  confirmatory  of 
it  was  not  enacted  at  the  next  session 
of  the  legislature  after  it  was  rendered, 
where  neither  the  Constitution  nor  the 
acts  passed  pursuant  thereto  have  pre- 
scribed the  time  within  which  the  legis- 
lature must  act  to  give  validity  to  such 
decree.  Harrison  v.  Harrison  (1851)  19 
Ala.  499. 

The  defendant  in  a  divorce  suit  in 
which  a  decree  was  granted  but  never 
formally  signed  and  entered  cannot  suc- 
cessfully resist  the  entry  of  or  vacate  a 
decree  entered  nunc  pro  tunc,  where  both 
he  and  his  former  wife  each  remarried 
upon  the  faith  of  the  divorce  and  in  re- 
liance on  its  validity.  Scase  v.  Johnson 
(1906)  130  m.  App.  36. 

A  decree  of  divorce  irregularly  filed 
of  record,  in  violation  of  a  rule  of  court 
forbidding  it  to  be  entered  until  the  costs 
have  been  paid,  is  not  open  to  attack  in 
another  suit  in  another  court  and  juris- 
diction, between  one  of  the  parties  and 
a  new  spouse,  for  a  dissolution  of  the 
later  marriage,  predicated  upon  the 
theory  that  the  earlier  one  had  not  bden 
legally  dissolved.  Baker  v.  Baker  (1904) 
26  Pa.  Super.  Ct.  553. 

The  probative  force  and  effect  of  a 
sealed  and  duly  certified  copy  of  a  judg- 
ment of  divorce,  made  by  the  cleric  of 
the  court  which  granted  it,  to  the  effect 
that  it  was  a  true  copy  of  a  decree  regu- 
larly entered,  and  made  within  a  short 
time  of  the  date  of  entry,  is  not  impaired 
by  a  certificate  from  his  successor  in 
office,  many  years  afterwards,  to  the 
effect  that  he  had  been  unable  to  find  in 
the  court's  records  any  record  of  such 
decree,  and  that  by  neglect  or  error  the 
then  clerk  failed  to  transcribe  it,  as  re- 
quired by  law,  because  the  failure  of 
the  clerk  to  discharge  his  clerical  duties 
with  respect  of  recording  the  original 
decree,  which  was  in  fact  granted,  did 
not  and  could  not  nullify  it.  Douglas 
V.  Teller  (1909)  53  Wash.  695,  102  Pac. 
761. 

XXX.  Opening  decrees  of  divorce  tdk^ 
en  hy  default. 

a.  Discretion  of  court  to  gt*ant  relief. 

An  application  grounded  upon  allega- 
L,.R.A.191>B.  re 


tions  of  mistake,  inadvertence,  surprise, 
and  excusable  neglect,  to  open  a  decree 
of  divorce  entered  on  default,  and  for 
leave  to  come  in  and  defend  the  action,  is 
addressed  to  the  sound  discretion  of  the 
court.  Morton  v.  Morton  (1897)  117  GaL 
443,  49  Pac.  657;  Bowman  v.  Bowman 
(1872)  64  ni.  76. 

The  exercise  of  the  discretion  of  the 
court  upon  an  application  for  relief  from 
a  default  and  a  decree  of  divorce  entered 
thereon  on  a  bill  taken  pro  confesso  is 
reviewable  on  appeal.  Bowman  v.  Bow- 
man (HL)  supra. 

But  unless  that  discretion  plainly  has 
been  abused,  the  decision  of  the  court 
granting  or  denying  the  application  will 
not  be  disturbed  on  appeal.  Morton  v. 
Morton  (Oal.)  supra;  Darwin  v.  Darwin 
(1915)  27  Idaho,  303,  149  Pac.  467; 
Jones  V.  Jones  (1908)  37  Mont.  155,  94 
Pac.  1056;  Howell  v.  Howell  (1911)  89 
Neb.  243, 131  N.  W.  216;  MeCord  v.  Mc- 
Cord  (1901)  24  Wash.  529,  64  Pac.  748. 

The  denial  of  a  wife's  application  to 
vacate  a  decree  of  divorce  obtained  by 
her  husband  against  her  by  default, 
brought  about  by  his  promise,  relied 
upon  by  her,  to  pay  her  a  sum  of  money, 
which  he  afterwards  repudiated  and  did 
not  pay,  is  discretionary,  and  not  the 
subject  of  review  in  the  appellate  courts. 
Melvin  V.  Melvin  (1904)  73  N.  H.  602, 
58  Atl.  835. 

No  abuse  of  discretion  in  denying  a 
motion  to  open  a  decree  of  divorce  en- 
tered on  default  because  of  alleged  mis- 
take, inadvertence,  surprise,  and  excus- 
able neglect,  such  as  must  appear  to 
warrant  the  interference  of  an  appellate 
court,  exists  where  the  supporting  and 
opposing  testimony  as  to  facts  conflicted. 
Morton  v.  Morton  (CaL)  supra. 

The  discretion  of  the  court  in  granting 
a  motion  to  open  a  default  and  set  aside 
a  decree  of  divorce  made  a  few  days  be- 
fore, while  the  defendant  and  her  wit- 
nesses were  all  in  attendance  in  court 
and  ready  for  trial,  and  her  counsel  de- 
parted upon  the  assumption  that  the  case 
on  trial  ahead  would  take  up  the  entire 
day,  because  of  the  assurance  of  the 
counsel  engaged  in  that  trial  and  a  mis- 
understanding of  statements  of  the  trial 
judge,  cannot  be  said  to  have  been 
abused.  Jones  v.  Jones  (1908)  37  Mont. 
155,  94  Pac.  1056. 

The  discretion  of  the  court  which  had 
granted  a  decree  of  divorce  was  not 
abused  by  setting  it  aside  at  the  same 
term  to  hear  further  evidence.  Howell 
V.  Howell  (1911)  89  Neb.  243,  13  N.  W. 
1216. 

Neither  is  it  an  abuse  of  discretion 
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to  deny  an  application  to  open  a  case  and 
be  lieard  on  the  merits  where  a  decree 
of  divorce  had  been  granted  by  default 
after  a  personal  service  of  process,  and 
the  testimony  on  such  application  was 
conflicting.  Darwin  v.  Darwin  (1916) 
27  Idaho,  303,  149  Pac.  467. 

In  that  case,  however,  Badge,  J.,  of 
the  court,  while  admitting  the  rule  upon 
which  the  conclusion  rested  to  be  sound 
in  actions  other  than  for  divorce,  dis- 
sented from  the  conclusion,  because  he 
insisted  that  the  public  interest  required 
more  liberality  in  opening  defaults  in 
divoroe  suits. 

Notwithstanding  the  public  interest, 
one  court  has  gone  farther,  and  held  that 
a  decision  denying  an  application  to  set 
aside,  in  order  to  come  in  and  defend, 
a  divorce  granted  by  default  upon  a  con- 
structive service,  no  fraud  being  charged 
or  lack  of  jurisdiction  appearing,  did  not 
constitute  an  abuse  of  discretion  requir- 
ing a  reversal  on  appeal.  McCord  v.  Mc- 
Cbrd  (1901)  24  Wash.  529,  64  Pac.  748. 

It  is  an  abuse  of  discretion  in  the  leeal 
sense  for  a  court  which  granted  a  decree 
of  divorce  by  default,  where  there  had 
been  no  personal  service,  to  deny  the  de- 
fendant's motion  to  open  the  case,  an- 
swer the  bill,  and  have  his  day  in  court, 
made  at  the  same  term  and  upon  a  show- 
ing sufficient  to  create  doubts  of  the 
propriety  of  the  decree.  Nihell  v.  Ni- 
hell  (1911)  161  DL  App.  589. 

It  is  an  abuse  of  discretion  in  a  court 
at  special  term,  upon  granting  a  motion 
by  a  wife  to  set  aside  a  decree  of  divorce 
obtained  by  her  husband  by  default  after 
a  disputed  personal  service  of  the  sum- 
monSy  to  impose  as  a  condition  the  pay- 
ment of  heavy  costs,  when  she  was 
wholly  unable  to  pay,  and  dependent 
upon  her  husband  for  support,  because 
terms  so  onerous  are  not  ''such  as  jus- 
tice requires,''  within  the  meaning  of  the 
statute  (Code  Civ.  Proc.  §  724),  allow- 
ing defaults  to  be  opened.  Fox  v.  Fox 
(1911)  143  App.  Div.  483,  127  N.  Y. 
Supp.  989  (Burr,  J.,  dissenting),  rehear- 
ing denied  in  (1911)  144  App.  Div.  906, 
128  N.  Y.  Supp.  1123. 

The  right  to  have  a  judgment  obtained 
by  fraud  annulled  is  not  an  absolute  one, 
and  the  court  may,  in  any  given  case, 
upon  such  equitable  considerations  as  the 
circumstances  demand,  set  it  aside  con- 
ditionally. Geisberg  v.  O'Laughlin  (1903) 
88  Minn.  431,  93  N.  W.  310;  Brockman 
V.  Brockman  (1916)  —  Minn.  — ,  167  N. 
W.  1086. 

A  liusband  has  no  absolute  right  upon 

a  petition  presented  as  soon  as  a  divorce 

a  mcnsa  et  thoro  has  been  granted  to  his 
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wife  against  him,  on  account  of  his 
cruelty  to  her,  which  caused  her  to  flee 
from  him,  to  an  annulment  or  suspension 
of  the  decree  upon  his  unconditional 
offer  to  receive  back  and  well-treat  his 
wife  afterwards,  but  the  court,  in  its  dis- 
cretion, may  deny  his  petition,  or,  in  a 
proper  case,  grant  it.  Breinig  v.  Breinig 
(1856)  26  Pa.  161. 

A  motion  by  a  wife  to  open  a  judg- 
ment of  divorce  rendered  against  her  by 
default  after  personal  service  of  the 
summons  upon  her,  made  -a  year  after 
the  decree  was  granted,  is  addressed,  to 
the  discretion  of  the  court,  and  the  de- 
cision upon  it,  reached  upon  conflicting 
affidavits,  is  not  reviewable  on  appeal. 
Lessig  V.  Lessig  (1908)  136  Wis.  403, 
117  N.  W.  792. 

ft.  Liberality  the  rule. 

In  some  of  the  states  the  courts 
strongly  incline  toward  liberality  in  set- 
ting aside  decrees  of  divorce  granted  by 
default.  It  has  been  oaid  that  the  courts 
are  and  ought  to  be,  because  of  the  pub- 
lic interest  in  matrinionial  controversies, 
more  liberal  in  affording  relief  from  de- 
crees of  divorce  granted  by  default  than 
from  judgements  and  decrees  in  other 
cases  unaffected  by  public  policy.  Mc- 
Blain  v.  McBlain  (1888)  77  Oal.  507,  20 
Pac.  61;  Wadsworth  y.  Wadsworth 
(1889)  81  OaL  182,  15  Am.  St.  Rep.  38, 
22  Pac.  640. 

The  courts  should  be  as  liberal  in  open- 
ing defaults  in  suits  to  annual  marriages, 
and  for  the  same  reasons,  as  they  are  in 
divorce  suits.  Wadsworth  v.  Wadsworth 
(CaL)  supra. 

The  reasons  for  setting  aside  or  annul- 
ling decrees  entered  by  mistake,  surprise, 
or  in  circumstances  such  as  satisfy  courts 
that  they  should  be  vacated,  are  asserted 
to  be  more  forceful  in  divorce  suits  than 
in  other  litigations  because  of  the  pub- 
lic interest  and  policy.  Foxwell  v.  Fox- 
weU  (1913)  122  Md.  263,  89  Atl.  494. 

Ordinarily  an  application  to  set  aside 
a  decree  of  divorce  entered  upon  a  de- 
fault, if  not  unduly  delayed,  and  found- 
ed upon  an  alleged  good  defense,  where 
the  rights  of  no  third  persons  are  in- 
volved, will  be  granted  upon  terms. 
Weidner  v.  Weidner  (1895)  85  Hun,  432, 
32  N.  Y.  Supp.  894. 

The  rule  that  a  default  will  not  be 
opened  to  permit  the  interposition  of  a 
defense  not  meritorious  is  not  rigidly 
applied  in  actions  for  absolute  divorces 
because  of  their  effect  upon  the  status  of 
the  litigants  and  their  offspring.  Hamil> 
ton  V.  Hamilton  (1898)  29  App.  Div.  331, 
51  N.  Y.  Supp.  365. 
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The  rules  governing  the  opening  of 
judgments  taken  by  default  in  ordinary 
actions  respecting  mere  pecuniary  liabil- 
ity are  not  to  be  applied  in  divorce  cases 
with  the  same  rigor.  Henderson  v.  Hen- 
derson (1903)  83  App.  Div.  449,  82  N.  Y. 
Supp.  444. 

The  strict  rules  respecting  the  opening 
of  default  judgments  ought  not  to  be 
applied  in  divorce  suits  because  of  the 
well-known  vigilance  of  the  courts  to 
prevent  collusion,  and  because  of  the 
public  interest  to  preserve  the  matrimo- 
nial status.  Fox  V.  Fox  (1911)  143  App. 
Div.  483,  127  N.  Y.  Supp.  989,  rehear- 
ing denied  in  (1911)  144  App.  Div.  906, 
128  N.Y.  Supp.  1123. 

A  divorce  granted  for  default  of  an 
answer,  to  a  husband  from  his  wife,  on 
the  ground  of  her  adultery,  should  be  set 
aside  to  allow  her  to  defend  upon  her 
mqtion,  promptly  made,  where  no  injus- 
tice can  result,  and  it  is  set  up  that  the 
wife's  failure  to  answer  was  due  to  a 
mistake  of  her  attorney  respecting  her 
wishes,  and  his  opinion  that  her  defense 
of  a  foreign  divorce  in  her  favor,  and 
her  marriage  on  the  faith  of  it  to  her 
alleged  paramour,  was  not  valid,  even 
where  it  turns  out  that  her  divorce  was 
void  because  the  court  which  granted  it 
had  no  jurisdiction  over  her  husband. 
Hamilton  v.  Hamilton  (N.  Y.)  supra. 

The  law,  it  has  been  said,  encourages 
defenses  in  divorce  suits,  and,  in  a  case 
where  the  marriage  took  place  abroad, 
and  the  charges  relate  to  conduct  in  an- 
other state,  and  the  wife  is  defendant 
and  lives  in  a  distant  state,  and  was  not 
found  or  served  within  the  jurisdiction, 
and  where  she  appears  at  the  earliest 
possible  time  before  the  court  has  ad- 
journed after  making  an  ex  parte,  decree 
by  default,  not  only  to  defend  on  the 
merits,  but  offering  to  show  that  the  hus- 
band had  practised  a  fraud  upon  the 
jurisdiction  of  the  court  by  claiming  a 
local  residence  not  his,  she  ought  to  be 
encouraged  and  helped  by  the  exercise 
of  every  legitimate  judicial  power.  Bost- 
wick  V.  Bostwick  (1889)  73  Tex.  182,  11 
S.  W.  178. 

o.  Belays  hy  agencies  for  transmitting 

papers. 

As  a  general  rule,  a  litigant  prosecut- 
ing or  defending  an  action  in  good  faith 
against  whom  a  judgment  has  been  taken 
by  default  because  of  the  failure  of  a 
pleading  or  other  paper  to  arrive  in  time 
to  prevent  it,  where  it  was  duly  mailed, 
properly  addressed  and  prepaid,  in  good 
season,  or  shipped  by  express,  or  trans- 
mitted from  baggage-master  to  baggage- 
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master  of  a  regular  railroad  (methods  of 
transmission  in  general  use  and  usually 
safe  and  reliable),- and  was  delayed  on 
the  way,  is  entitled  to  have  the  judgment 
set  aside.  Malone  v.  Big  Flat  Gravel 
Min.  Co.  (1892)  93  Cal.  384,  28  Pae. 
1063;  Clark  v.  Oyharzabal  (1900)  129 
CaL  328,  61  Pac.  1119;  Loeb  v.  Schmith 
(1868)  1  Mont.  87;  Boyd  v.  Williams 
(1903)  70  N.  J.  L.  185,  56  Atl.  135; 
Coming  v.  Tripp  (1844)  1  How.  Pr. 
(N.  Y.)  14;  Williams  v.  Richmond  &  D. 
R.  Co.  (1892)  110  N.  0.  466,  15  S.  E.  97; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Reese 
(1910)  26  Okla.  613,  110  Pac.  1071;  Chi- 
eago,  R.  I.  &  P.  R.  Co.  v.  Eastham 
(1910)  26  Okla.  605,  30  L.R.A.(N.S.) 
740,  110  Pac.  887. 

This  rule  has  been  recognized  and  ap- 
plied in  a  divorce  case. 

The  failure  of  a  postmaster  at  the 
place  where  an  answer  in  a  divorce  ac- 
tion, duly  sealed  and  addressed  to  the 
clerk  of  the  court,  with  the  proper  post- 
age prepaid,  was  mailed  in  time  to  be  de- 
livered, pursuant  to  an  order  of  court 
requiring  it  to  be  filed  upon  a  day  fixed, 
to  send  out  the  mail  from  his  office  as 
promised,  is  such  an  accident  as  entitles 
the  defendant,  who  had  been  reasonably 
diligent  on  his  own  part,  to  an  order,  at 
once  applied  for,  setting  aside  a  decree 
of  divorce  entered  by  default.  Walrad 
V.  Walrad  (1894)  55  DL  App.  668. 

A  judgment  of  divorce  granted  ex 
parte  for  default  of  an  answer  in  a  cause 
taken  up  out  of  regpilar  order  upon  the 
docket  at  a  trial  term,  where  the  defend- 
ant was  not  a  resident  of  the  state,  and 
had  been  served  outside  of  it,  should  be 
set  aside,  upon  an  application  of  defend- 
ant, made  the  same  day,  tendering  a 
meritorious  defense  and  praying  a  con- 
tinuance upon  sufficient  grounds.  Bost- 
wick V.  Bostwick  (1889)  73  Tex.  182,  11 
S.  W.  178. 

d.  Excuses  for  absence  from  trials. 

A  bill  in  equity  to  set  aside  a  judg- 
ment on  the  ground  of  fraud,  alleging 
that  the  trial  was,  by  agreement  of  the 
parties,  adjourned  for  the  term,  and  that 
the  successful  party,  after  the  departure 
of  the  complainant  and  his  attorney  from 
the  court  room,  misrepresented  fraudu- 
lently to  the  court  the  facts,  procured 
an  order  canceling  the  continuance,  and 
obtained  judgment  by  a  default,  is  good 
upon  demurrer.  Evans  v.  Wilhite  (1910) 
167  Ala.  587,  62  So.  845. 

That  a  divorce  suit  at  issue  regularly, 
and  ready  for  trial,  was  transferred  to 
another  forum  without  notice  to  the  de- 
fendant, and  there  tried  ex  parte,  affords 
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ground  for  setting  aside  the  decree  and 
ordering  a  new  trial  on  motion  prompt- 
ly  made  for  the  purpose  Cottreli  v.  Cot- 
trell  (1890)  83  OaL  467,  23  Pae.  631. 

A  decree  of  divorce  granted  to  a  man 
from  his  wife  on  the  ground  of  her 
adultery,  by  default  at  trial  term  for 
failure  on  her  part  to  appear  for  trial 
after  joining  issue  and  setting  up  a  good 
defense  on  the  merits,  where  she  had 
moved  and  been  refused  a  postpone- 
ment after  presenting  proof  of  the  ab- 
sence in  £urope  of  a  material  witness 
in  her  behalf,  and  her  own  inability  to 
be  present  because  of  a  serious  personal 
illnessy  should  be  opened  upon  her  mo- 
tion seasonably  made  thereafter,  upon 
such  terms  as  are  judt,  notwithstanding 
the  plaintiff  had,  in  the  meantime,  mar- 
ried another  woman.  Scripture  v.  Scrip- 
ture (1893)  70  Hun,  432,  24  N.  Y.  Supp. 
301. 

A  decree  of  divorce  granted  at  trial 
term  on  account  of  the  defendant's  fail- 
ure to  appear  at  trial,  after  an  applica- 
tion to  postpone,  upon  a  ph3rsician's 
certificate  of  illness,  rejected  for  lack 
of  verification  on  oath,  should  be  set 
aside  on  motion  promptly  made,  accom- 
panied by  indisputable  evidence  that  the 
defendant  was  in  fact  actually  too  ill  to 
attend  the  trial.  Henderson  v.  Hender- 
son (1903)  83  App.  Div.  449,  82  N.  Y. 
Supp.  444. 

The  ease  of  Jew^l  v.  Jewell  (1904)  96 
App.  Div.  633,  89  N.  Y.  Supp.  166,  bore 
a  marked  similarity  to  Henderson  v. 
Henderson  (K.  Y.)  supra,  and  the  de- 
fault taken  at  the  trial  was  set  aside  on 
proof  that  the  wife  was  in  a  sanatorium, 
actually  confined  to  her  bed,  with  her 
leg  in  a  plaster  cast  on  account  of 
chronic  inflammation  of  the  knee. 

A  judgment  of  divorce  taken  by  de- 
fault at  trial  term  against  a  wife  unable 
to  appear  for  trial  on  account  of  illness, 
and  SLfter  the  denial  of  an  application  by 
her  counsel  for  a  postponement,  will  be 
set  aside  on  her  motion,  promptly  made, 
where  there  had  been  three  previous 
trials  of  the  case  and  disagreements  of 
the  jury  each  time,  showing  the  merit  of 
the  defense.  Mott  v.  Mott  (1909)  134 
App.  Div.  569,  119  N.  Y.  Supp.  483. 

A  public  announcement  by  a  trial  court 
toward  the  end  of  a  trial  term  that  all 
civil  cases  would  be  continued  and  all 
the  parties  to  them  might  go  to  their 
homes,  while  sufficient  to  justify  a  court 
of  equity  in  setting  aside  a  judgment 
afterwards  taken  against  an  absent  de- 
fendant who  had  a  good  defense  and 
was  not  in  default,  is  not  sufficient  to 
relieve  a  defendant  who  was  already  in 
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default  when  the  announcement  was 
made,  because  the  continuance  neither 
excused  the  default  nor  deprived  the 
plaintiff  of  his  right  to  judgment.  Na- 
tional Fertili£6r  Co.  v,  Hinson  (1893) 
103  Ala.  632, 16  So.  844. 

The  refusal  of  a  trial  court  to  con- 
tinue the  trial  of  a  divorce  suit  beyond 
the  term  upon  an  application  made  after 
the  cause  had  been  reached  for  trial, 
toward  the  end  of  the  term,  because  of 
a  neglect  to  employ  local  counsel  in  time 
and  a  consequent  unpreparedness  for 
trial,  affords  no  ground  for  setting  aside 
a  decree  of  divorce  after  the  party  to 
whom  the  divorce  was  granted  has  re- 
married. Richards  v.  Richards  (1913) 
24  Idaho,  87,  132  Pae.  676. 

The  order  of  a  trial  judge  refusing  to 
open  a  default  and  set  aside  a  decree 
granted  in  a  divorce  suit  upon  a  motion 
by  the  defeated  spouse,  grounded  upon 
an  alleged  but  disputed  oral  consent  to 
put  the  case  over  the  term,  will  not  be 
disturbed  on  appeal  where  the  record 
shows  that  the  beaten  litigant  was  pres- 
ent in  person  and  testified  in  his  own 
behalf  when  the  decree  was  granted, 
without  appl3ring  for  a  postponement  or 
objecting  to  going  on  in  the  absence  of 
his  counsel,  or  asking*  leave  to  engage 
other  counsel,  and  where  the  testimony 
established  good  grounds  for  the  decree. 
Erickson  v.  Erickson  (1914)  —  Iowa, 
— ,  147  N.  W.  737. 

In  Iowa  for  many  years  appeals  to 
the  supreme  court  were  held  to  lie  from 
judgments  entered  by  default,  and  more 
recently  the  practice  in  such  cases  has 
been  regulated  by  statute.  Bv  one  en- 
actment (Code,  §  3790)  default  judg- 
ments void  for  jurisdictional  defects  may 
be  set  aside  on  such  terms  as  seem  to 
the  courts  to  be  just.  If  a  default  judg- 
ment of  divorce  is  absolutely  void  for 
want  of  jurisdiction,  the  defendant,  it  is 
said,  may  attack  it,  either  directly  or  col- 
laterally, at  any  time.  By  another  stat- 
ute (Code,  §  4106)  a  judgment  or  order 
cannot  be  reversed  for  an  error  which 
could  have  been  corrected  in  the  lower 
court  until  a  motion  therein  to  correct 
it  has  been  made  and  overruled.  By 
another  section  (Code,  §  4106)  the  su- 
preme court  was  empowered  on  appeal 
to  review  and  reverse  any  judgment  or 
order  of  the  superior  or  district  court, 
although  no  motion  for  a  new  trial  had 
been  made  therein.  The  apparent  con- 
flict between  these  sections  has  been 
reconciled  by  construing  the  latter  one  to 
apply  only  to  cases  of  judgments  entered 
after  a  trial  of  the  issues,  and  not  to  de- 
fault judgments.    The  other  section  has 
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been  held  to  cover  decrees  of  divorce 
entered  by  default  after  service  by  publi- 
cation, and  hence  to  preclude  a  review 
by  appeal  in  the  supreme  court  of  »  de- 
cree attacked  for  irregular  service  with- 
out any  preliminary  motion  in  the  lower 
court  to  set  aside  the  service.  Belknap 
v.  Belknap  (1912)  154  Iowa,  213,  134  N. 
W.  734. 

c.  Tenns  of  relief. 

Unless  a  statute  requires  terms  to  be 
imposed  by  way  of  payment  of  costs  or 
otherwise  as  a  condition  of.  opening  a 
judgment  taken  by  default  in  a  divorce 
suit,  the  court  need  not  impose  terms 
upon  granting  the  motion.  Cottrell  v. 
Cottrell  (1890)  83  Cal.  457,  23  Pac.  531. 
-  K  the  terms  imposed  as  a  condition  of 
opening  a  decree  of  divorce  entered  upon 
default  are  unjust  or  unreasonable,  in 
the  light  of  all  the  circumstances,  the}' 
will  be  mitigated  on  appeal.  Weidner 
V.  Weidner  (1895)  85  Hun,  432,  32  N.  Y. 
Supp.  894. 

The  failure  of  one  who  obtained  leave 
to  defend  an  action  for  divorce  after 
judgment  had  been  granted  against  him 
by  default,  to  meet  the  terms  prescribed 
as  a  condition  for  the  relief  given,  leaves 
the  decree  in  full  force.  Howatt  v. 
Howatt  (1913)  168  App.  Div.  28,  142 
N.  Y.  Supp.  908. 

XXXI.  Application  and  effect  of  legis- 
lation concerning  suits  for  divorce  in 
attaclcing  decrees. 

The  jurisdiction  of  courts  in  divorce 
suits  has  been  said  to  rest  wholly  upon 
statute;  and  if  the  legislature  has  not 
conferred  it  in  any  given  case,  it  does 
not  exist.  Baugh  v.  Baugh  (1877)  37 
Mich.  59,  26  Am.  Rep.  495. 

It  has  also  been  said  that  it  is  a  gen- 
eral principle  of  the  law  of  divorce  in 
this  country  that  the  courts  of  either 
law  or  equity  possess  no  powers  except 
such  as  are  conferred  by  statute;  and, 
therefore,  authority  for  the  action  of  a 
court  in  that  class  of  cases  must  be 
found  in  the  statute  and  cannot  be 
looked  for  elsewhere.  Hopkins  v.  Hop- 
kins (1876)  39  Wis.  167. 

The  idea  thus  expressed  has  had  a 
great  influence  upon  courts  when  con- 
struing and  interpreting  statutes  pro- 
viding for  setting  aside  or  opening  judg- 
ments, in  respect  of  their  application  to 
decrees  of  divorce. 

A  petition  for  a  review    of    a    final 

judgment  which  dismissed  a  libel  for  a 

divorce  in  order  that  the  libellant  might 

have  a  new  trial  was  held,  in  Lucas  v. 

Lucas  (1854)  3  Qray  (Mass.)  136,  be- 
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yond  the  judicial  power  to  entertain,  be- 
cause it  was  said  the  power  to  review 
depended  upon  statute,  and  the  Massa- 
chusetts statute  conferring  authority  to 
grant  reviews  in  all  civil  actions — the 
only  statute  in  point— did  not  embrace 
libels  for  divorces,  which,  while  in  a 
sense  civil  actions,  were  different  in  es- 
sentials from  all  other  legal  contro- 
versies. 

A  general  statute  regulating  practice 
in  chancery,  and  allowing,  under  stated 
conditions,  nonresident  defendants  not 
personally  served  the  right  to  appear  and 
defend,  was,  in  Owens  v.  Sims  (1866)  3 
Coldw.  (Tenn.)  544,  held  not  to  apply 
to  divorce  suits,  and  for  this  reason,  and 
also  because  no  other  statute  authorized 
a  divorce  suit  to  be  revived  after  one 
spouse  had  died,  a  wife's  application  to 
open  a  decree  of  divorce  obtained 
against  her  by  her  husband  in  his  life- 
time upon  substituted  service  by  publi- 
cation which  in  fact  gave  her  no  notice 
was  denied. 

An  Iowa  statute  (Rev.  1860,  §  3160) 
not  quoted  in  the  report,  but  referred 
to  as  one  providing  that  a  defendant 
served  only  by  publication,  and  not  ap- 
pearing, against  whom  a  judgment  had 
been  rendered,  within  the  next  two  years 
might  come  into  court  and  move  to  have 
the  action  retried,  was  held,  in  Gilruth 
V.  Gilruth  (1866)  30  Iowa»  225,  to  have 
no  application  to  divorce  suits;  but  the 
court  added:  "It  does  not  follow,  how- 
ever, that  the  defendant  is  without  rem- 
edy of  some  kind  if  in  fact  she  has  suf- 
fered injury  from  the  wrongful  acts  of 
the  plaintiff.  But  it  is  not  our  province 
to  advise  or  even  suggest  what  the  same 
may  be." 

This  statute  in  its  later  form  (Code,. 
§  3796)  was  again  held  not  to  apply  to 
divorce  suits,  in  the  case  of  Tollef son  v» 
Tollefson  (1908)  137  Iowa,  161,  114  N. 
W.  631. 

In  Indiana,  in  the  middle  of  the  nine- 
teenth century,  a  statute  in  force  allowed 
chancery  decrees  entered  after  service 
of  process  by  publication  only  to  be 
opened  in  order  to  permit  the  defense  of 
the  suit  any  time  during  five  years.  A 
contemporary  statute  provided  that  the 
practice  and  proceedings  in  divorce  suits 
should  be  the  same,  with  certain  speci- 
fied exceptions,  as  in  other  cases  in 
chancery. 

These  statutes  were  held  in  McJunkin 
V.  McJunkin  (1851)  3  Ind.  30,  not  appli- 
cable in  divorce  suits.  In  that  case  a 
wife  divorced  in  October,  1845,  by  a  de- 
fault decree  entered  in  a  suit  com- 
menced by  publication  only,  applied  at 
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the  next  term  of  the  court,  in  February, 
1846,  for  leave  to  come  in  and  defend 
and  to  open  the  decree  on  the  g^und 
that  she  had  never  had  notice  of  the 
bringing  of  the  action,  nor  any  knowl- 
edge whatever  that  a  suit  was  pending. 
Her  application  was  denied  upon  an  affi- 
davit of  the  husband  that  he  had  married 
again  since  the  decree,  and  that  the 
allegations  of  the  wife's  proposed  an- 
swer were  not  true.  No  question  of 
fraud  was  raised  in  that  ease. 

The  question  of  setting  aside  for 
fraud  a  decree  of  divorce  was  adverted 
to,  but  left  undecided,  in  the  next  case, 
Wooley  V.  Wooley  (1869)  12  Ind.  663. 
In  that  ease,  the  application  was  made 
to  set  aside  the  decree  under  a  statute 
authorizing  the  court  in  certain  cases  to 
grant  relief  within  one  year  against  judg- 
ments suffered  through  mistake,  inad- 
vertence, surprise,  or  excusable  negli- 
gence. The  application  was  seasonably 
made,  but  granted  in  part  after  the  year 
expired,  and  the  order  was  reversed  for 
that  reason. 

In  McQuigg  V.  McQuigg  (1859)  13 
Ind.  294,  an  application  was  made  to 
set  aside  a  decree  of  divorce  for  fraud 
in  obtaining  it  through  a  false  averment 
by  the  plaintiff  of  a  bona  fide  residence 
in  the  state  when  he  was  only  a  tempo- 
rary sojourner  for  the  sole  purpose  of 
procuring  a  divorce.  Three  years  had 
elapsed  and  a  remarriage  had  taken 
place  since  the  decree  was  entered.  The 
application  was  denied  for  want  of 
power,  the  court  holding  that  the  equi- 
table power  to  set  aside  judgments  of 
superior  courts  by  bill  in  chancery  for 
fraud,  or  by  complaint  in  the  nature  of 
such  a  bill,  had  been  entirely  superseded 
by  the  Indiana  statutes  relating  to  the 
vacating  of  judgments,  and  that  relief 
could  be  had  only  under  such  statutes 
and  by  methods  thereby  given,  and  these 
did  not  cover  cases  of  fraud. 

In  Hoffman  v.  Hoffman  (1860)  15  Ind. 
278,  the  facts  and  questions  of  law  being 
similar,  the  decision  of  the  court  fol- 
lowed McQuigg  V.  McQuigg  (Ind.)  supra, 
without  discussion  or  comment. 

Tacit  approval  of  these  doctrines  was 
given  by  the  court  in  Rindge  v.  Rindge 
(1864)  22  Ind.  35,  in  refusing  an  appli- 
cation of  a  man  to  open  a  decree  of  di- 
vorce granted  him  against  his  wife  in 
order  to  get  more  favorable  terms  re- 
specting alimony  and  property  given  to 
her  by  the  judgment. 

In  Gage  v.  Clark  (1864)  22  Ind.  163, 

the  court  reiterated,  upon  the  authority 

of  McQuigg  V.  McQuigg  (Ind.)    supra, 

that  ''the  modes  of  vacating  judgments 
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in  the  higher  courts  are  pointed  out  by 
statute  and  must  be  severally  followed.'' 

The  decision  in  Ewing  v.  Ewing  (1865) 
24  Ind.  468,  followed  upon  the  same  doc- 
trine. In  that  case  the  court  held  that 
there  were  but  two  sections  of  the  In- 
diana Code  which  authorized  a  new  trial 
or  relief  against  a  judgment  after  the 
term  at  which  the  judgment  was  ren- 
dered; one,  aUowing  the  court,  in  its  dis- 
cretion, to  grant  relief  any  time  within 
one  year  from  a  judgment  rendered 
through  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  and  the  other  where 
causes  for  a  new  trial  are  discovered 
after  judgment,  and  application  for  re- 
lief is  made  not  later  than  the  second 
term  after  the  discovery^  and  neither  of 
these  applied  to  decrees  of  divorce. 

Then  came  the  case  of  Willman  v. 
WiUman  (1877)  57  Ind.  500,  with  a 
departure  from  the  then  hitherto-accept- 
ed doctrines.  In  that  case,  while  the 
court  said  it  was  a  well-settled  rule  of 
law  that  there  can  be  no  proceedings  to 
review  a  judgment  of  divorce,  yet  that 
rule  had  a  practical  application  only  to 
cases  in  which  the  decree  was  valid,  and 
did  not  prevent  the  annulment  of  a  de- 
cree void  for  want  of  jurisdiction  of 
either  the  subject  matter  or  the  parties. 

The  doctrine  that  the  statutes  provided 
the  only  means  of  setting  aside  judg- 
ments in  Indiana  received  a  rude  shock 
in  Nealis  v.  Dicks  (1880)  72  Ind.  374, 
where  it  was  held  that  the  power  and 
right  of  courts  of  equity  to  set  aside 
judgments  procured  by  fraud  were  un- 
questionable, and  that  they  were  pos- 
sessed fully  by  the  courts  of  Indiana, 
and  not  restricted  by  the  statutes. 

This  case  was  followed  by  that  of 
Cavanaugh  v.  Smith  (1882)  84  Ind.  380, 
in  which  it  was  declared  to  be  well  set- 
tled that  a  judgment  may  be  attacked 
for  fraud,  and  that  such  an  attack  may 
be  made  in  some  of  the  methods  estab- 
lished by  the  rules  of  equity.  The  latter 
case  was  one  in  which  a  decree  of  divorce 
was  attacked  on  the  ground  that  it  was 
procured  by  means  of  a  false  return  of 
service  of  process  on  a  nonresident  de- 
fendant. 

Then  came  the  case  of  Earle  v.  Earle 
(1883)  91  Ind.  27,  in  which  the  court, 
while  refusing  to  set  aside  a  decree  of 
divorce  procured  by  a  gross  fraud  on 
the  court  and  the  complainant  because 
of  the  latter's  inexcusable  laches  in  de- 
laying for  fifteen  years  to  bring  a  bill 
in  equity  to  annul  it,  where  a  remarriage 
of  the  defendant  had  occurred  in  the 
meantime,  nevertheless  concluded  that 
such  a  bill  was  maintainable  notwith- 
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standing  and  despite  the  statutes  on  the 
subject  of  opening  judgments  and  for- 
bidding reviews  of  decrees  of  divorce. 
In  that  case  the  court  re-examined  the 
whole  Question  and  reviewed  the  previ- 
ous decisions  in  point  expressly  to  over- 
rule such  as  conflicted  with  the  stated 
conclusion. 

The  substance  of  the  opinion  in  this 
case,  which  is  an  epochal  one,  may 
worthily  be  given.  According  to  its  au- 
thor the  complaint  presented  a  case  of 
a  deliberate  determination  to  defraud 
and  injure  the  complainant,  and  to  pros- 
titute the  courts  of  the  state  to  accom- 
plish that  end.  The  court  in  one  county, 
which  had  jurisdiction  of  the  parties, 
being  used  as  a  decoy  to  fix  her  atten- 
tion while  the  court  in  another  county 
was  misled  and  deceived  by  a  false  re- 
turn of  service  of  process  and  false  state- 
ments as  to  residence,  if  by  no  other 
fraud,  into  rendering  the  decree  of  di- 
vorce. The  case  made  by  the  complaint, 
it  was  said,  was  one  calling  loudly  for 
relief  if  it  could  be  granted  consistent 
with  well-settled  rules  of  law.  It  was 
admitted  that  in  Indiana  the  policy  had 
been  not  to  review  or  disturb  decrees  of 
divorce, — a  rule  adopted  by  the  legisla- 
ture and  the  courts  from  considerations 
of  public  policy.  But,  it  was  said,  this 
did  not  sanction  upholding  decrees  ren- 
dered in  fraud  of  the  courts;  that  every 
consideration  demanded  that  fraud  upon 
litigants  should  be  rebuked;  that  courts 
should  purge  their  records  of  all  judg- 
ments and  decrees  procured  by  decep- 
tion, fraud,  or  perjury;  that  the  con- 
siderations of  public  policy  forbidding 
the  review  of  decrees  of  divorce  applied 
only  when  the  decrees  were  in  fact  ren- 
dered by  courts  having  jurisdiction  of  the 
subject  and  parties.  The  opinion  con- 
tinued: The  courts  of  this  state  cannot 
review  judgments  of  divorce ;  this  is  pro- 
hibited by  statute.  In  some  of  the 
earlier  cases  it  seems  to  have  been  held 
that,  in  order  to  obtain  relief  from  a 
judgment,  the  statute  must  be  followed, 
and  that  the  mode  therein  pointed  out  is 
exclusive  of  all  others,  and  that,  as  it 
is  provided  that  judgments  of  divorce 
cannot  be  reviewed,  there  is  no  remedy. 

There  were  then  cited  and  commented 
upon  the  cases  lending  support  to  this 
doctrine,  some  of  them  being  distin- 
guished from  the  instant  case,  and  it  was 
added:  ''It  may  be  said  that  the  uni- 
form ruling  of  this  court  has  been  that 
a  judgment  of  divorce  cannot  be  re- 
viewed under  the  section  of  the  Code  au- 
thorizing such  a  proceeding  in  ordinary  I 

actions,  and  that  new  trials  after  the 
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term  at  which  decrees  may  have  been 
rendered  cannot  be  had  in  divorce  cases 
under  the  section  of  the  Code  authoriz- 
ing such  new  trials  in  ordinary  civil  ac- 
tions." Also,  that  ''from  the  cases  above 
examined,  the  former  rulings  seem  to 
have  been  that  no  relief  could  be  had 
from  judgments  in  any  case  except  in 
the  manner  pointed  out  in  the  Code,  and 
that,  as  no  mode  is  provided  by  statute 
in  divorce  cases,  no  relief  from  such 
judgments  could  be  had." 

While  this  was  so,  the  later,  and  what 
were  thought  to  be  the  better-considered 
cases  of  Willman  v.  Willman  (1877)  57 
Ind.  500,  and  Nealis  v.  Dicks  (1880)  72 
Ind.   374,  departed  from  the  path  the 
others  had  followed,  the  first  in  holding 
the  rule  that  divorce  cases  cannot  be 
reviewed  to  be  limited  to  valid  judg- 
ments, and  in  drawing  a  distinction  be- 
tween a  proceeding  to  review  and  one  to 
vacate  and  set  aside  a  judgment,  and 
the  second  in  holding  that  the  statute 
concerning  reviewing  judgments  was  not 
restrictive  of  judicial  power  to  set  them 
aside  to  the  causes  and  modes  specified, 
and  the  exclusion  of  others,  but  that  the 
courts  have  the  power  and  right  to  annul 
them  for  fraud  in  obtaining  them.    And 
the  more  recent  case  of  Cavanaugh  v. 
Smith    (1882)    84   Ind.    380,   was   pro- 
nounced   well    considered    and    equally 
strong  on  the  same  side.     "These  late 
cases,"  said  the  court,  continuing,  "sup- 
ported as  they  are  by  reason  and  a  very 
full  citation  of  authorities,  establish  the 
doctrine  in  this  state*  that  judgments  ob- 
tained by  fraud  upon  the  court  may  be 
successfully  assaulted  for   that   reason, 
and  that  in  such  assault  the  grounds  and 
mode  pointed  out  in  the  statute  are  not 
exclusive."  And  inasmuch  as  the  authori- 
ties without  the  state  make  no  distinction 
between   divorce  and  other  judgments, 
and  no  reason  exists  why  there  should 
be  any  such  distinction,  the  court  con- 
cluded that  there  was  no  reason  for  a 
distinction    in    Indiana,   and    therefore, 
"where  by  deceit  and  fraud  a  court  is 
deceived  into  assuming  jurisdiction  and 
entering  decrees  dissolving  the  marital 
tie    .    .    .    every  consideration  of  pub- 
lic policy  and  regard  for  innocent  chil- 
dren require  that  the  court,  upon  the  dis- 
covery of  such  fraud,  shall  protect  itself 
and  the  public  therefrom,    .    .    .     that 
when  such  a  wrong  has  been  consum- 
mated in  the  obtaining  of  decrees  of  di- 
vorce the  courts  have  the  right  and  owe 
the  duty  to  set  them  aside  and  declare 
them  null  and  void." 

The  court,  having  reached  this  conclu- 
sion, did  not  hesitate  to  take  the  logical 
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step  and  declare  that,  so  far  as  the  case 
of  McQui^  V.  McQuigg  (1859)  13  Ind. 
294,  and  those  that  had  followed  it,  eon- 
flicted  with  this  cozielusion,  they  should 
be  overruled. 

The  overruling  of  the  McQuigg  Case 
was  confirmed  in  Powell  v.  Powell  (1886) 
104  Ind.  23,  3  N.  E.  639. 

The  Indiana  statute  (Burns's  Anno. 
Stat.  1901,  §  1042)  which  provides  that 
a  party  against  whom  a  divoroe  shall 
have  been  granted  without  other  notice 
than  a  publication  in  a  newspaper  may, 
within  two  years,  have  the  decree  opened 
and  be  allowed  to  defend,  is  held  to  have 
no  application  to  a  case  where  the  party 
who  obtained  the  divorce  died  in  the 
meantime,  and  neither  alimony  nor  prop- 
erty rights  were  affected  by  the  decree. 
Day  V.  Nottingham  (1903)  160  Ind.  408, 
66  N.  E.  998. 

In  Kansas  the  course  of  judicial  opin- 
ion was  markedly  similar.  In  that  state 
it  was  held  at  first  that  a  decree  of  di- 
vorce entered  by  default  after  a  service 
only  constructive  by  publication,  against 
a  defendant  actually  residing  out  of  the 
country,  where  such  service  had  been 
l^ally  made  without  any  trick,  false- 
hood, or  imposition  of  any  sort,  and 
where  every  step  pointed  out  by  statute 
had  been  fairly  and  correctly  taken,  pur- 
suant to  the  act  authorizing  service  of 
notice  in  divorce  cases  to  be  made  upon 
a  nonresident  defendant  by  publication 
in  a  newspaper  for  a  stated  length  of 
time,  and  through  the  postoffice  by  mail- 
ing a  eopy  of  the  petition  and  of  the  pub- 
lished notice,  properly  addressed,  to  the 
defendant,  and  inclosed  in  a  sealed  and 
prepaid  envelop, — ^was  in  all  respects  a 
legal  and  valid  judgment  which  could 
not  be  set  aside  by  motion  under  a  stat- 
ute authorising  judgments  in  suits  "with- 
out other  service  than  by  publication  in 
a  newspaper"  to  be  vacated,  because  the 
provision  for  mailing  and  a  compliance 
with  its  requirements  took  divorce  oases 
oat  of  the  application  of  the  statute, 
notwithstanding  proof  that  the  published 
notiee  never  came  under  the  eye  of  the 
defendant  and  the  mail  matter  never 
reached  the  addressee  until  after  the  de- 
cree had  been  entered.  Lewis  v.  Lewis 
(1875)  15  Kan.  181. 

This  case  was  at  first  distinguished 
and  limited  by  a  decision  that  a  decree 
of  divorce  entered  by  default  after  a 
service  solely  by  publication  in  a  news- 
paper, without  any  mailing  whatever,  be- 
cause the  plaintiff  had  filed  an  affidavit 
to  the  effect  that  no  other  service  could 
be  made,  should,  in  virtue  of  the  statute, 
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defend,  on  motion  of  the  defendant, 
made  within  the  prescribed  time,  show- 
ing a  meritorious  defense,  and  accom- 
panied by  proof  of  actual  ignorance  of 
the  proceedings.  Hemphill  v.  Hemphill 
(1888)  38  Kan.  220,  16  Pac.  457. 

The  decision  in  Lewis  v.  Lewis  (Kan.) 
supra,  was  mildly  criticized  as  "support- 
ed by  some  rather  artificial  reasoning"  in 
Blair  v.  Blair  (1915)  96  Kan.  757,  153 
Pac.  544,  where  a  divorced  wife  who 
sought,  after  thirty  years,  to  set  aside 
a  decree  based  upon  a  substituted  serv- 
ice, was  denied  relief  because  there  was 
no  property  to  be  reached  in  the  state 
of  Kansas,  and  the  husband  had  married 
another  woman  and  died,  leaving  prop- 
erty in  Missouri,  where  the  second  wife 
and  her  children  by  him  lived,  and  could 
not  be  served  with  process  personally  in 
Kansas,  and  where  a  statute  of  Kansas 
gave  only  two  years  in  which  to  obtain 
such  relief  on  petition.  Anent  this,  in  the 
later  ease,  contra  to  the  doctrine  of  the 
earlier  one,  the  court  said:  "If  Blair 
were  alive,  and  had  not  remarried  and 
the  conditions  of  the  statutory  remedy 
were  complied  with,  no  reason  is  appar- 
ent why  it  should  not  be  available  to 
the  plaintifl^.  If  he  were  alive,  and,  with- 
in the  time  allowed  for  vacating  the 
judgment,  he  had  remarried,  there  is  still 
no  reason  why  the  remedy  should  not  be 
available.  The  statute  does  not  make  an 
exception  of  divorce  decrees  or  of  di- 
vorce decrees  in  ease  a  second  marriage 
occur,  and  the  statute  itself  is  notice  of 
power  retained  over  the  decree  for  a 
limited  time.  If  the  views  already  ex- 
pressed be  sound,  that  property  rights 
flowing  from  the  marital  status  may  be 
recognized  and  protected  although  the 
status  itself  has  been  withdrawn  from 
the  jurisdiction  of  the  court,  Blair's 
death  ought  not  to  prevent  the  plaintiff 
from  invoking  the  statutory  remedy." 

The  doctrine  of  the  Lewis  Case  was 
repudiated  in  the  opinion  of  the  court 
in  BeU  V.  Bell  (1916)  97  Kan:  616,  156 
Pac.  778,  where  the  way  was  open  to 
distinguish  it,  had  the  court  been  minded 
to  do  so.  The  decision  in  the  Bell  Case 
was  that  the  then  general  statute  of  Kan- 
sas respecting  setting  aside  judgments 
entered  on  default  after  constructive 
service  by  publication,  upon  an  applica- 
tion made  within  two  years  for  leave  to 
come  in  and  defend,  applied  to  decrees 
of  divorce  obtained  by  means  of  a  false 
affidavit  to  procure  authority  to  serve 
by  publication,  notwithstanding  a  new 
marriage  had  taken  place  on  the  faith 
of  the  decree.  The  court,  in  its  opinion, 
referred  to  the  case  before  it  as  one 
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wherein  the  real  question  for  determina- 
tion was  whether  or  not  a  decree  of  di- 
vorce was  governed  by  a  different  rule, 
on  account  of  public  policy  and  the  con- 
sequences involved,  from  that  governing 
other  judgments  entered  after  con- 
structive service  by  publication  and 
on  default  obtained  by  means  of  fraud, 
and  which  by  general  statute  might 
be  set  aside  upon  petition  presented 
within  two  years.  In  the  case  at  bar 
the  spouse  who  had  fraudulently  ob- 
tained the  divorce  under  attack  had  mar- 
ried another  and  had  begotten  a  child  by 
the  second  marriage,  so  that  all  the  de- 
plorable consequences  had  ensued  the 
contemplation  of  which  had  so  appalled 
the  court  in  the  Lewis  Case  as  to  lead  it 
to  deny,  through  "artificial  reasoning," 
relief  to  the  wronged  wife. 

The  case  of  Blair  v.  Blair  (1915)  96 
Kan.  757,  153  Pac.  544,  was  cited  in 
the  Bell  Case  and  therein  said  to  have 
set  at  rest  the  question  by  deciding  that 
the  statute  concerning  the  opening  of 
judgments  made  no  exception  of  di- 
vorces, or  of  decrees  of  divorce  where 
second  marriages  had  occurred,  and  was 
in  itself  notice  that  the  power  to  vacate 
judgments  of  divorce  as  well  as  other 
judgments  was  retained  for  the  time 
Hmited  in  the  statute. 

The  supreme  court  of  Nebraska,  on 
the  authority  of  McJunkin  v.  McJunkin 
(1851)  3  Ind.  30,  and  Lewis  v.  Lewis 
(1875)  15  Kan.  181,  held  a  general  stat- 
ute of  that  state  (Code,  §  82,  Gen.  Stat. 
636)  which  provided  for  opening  judg- 
ments taken  on  constructive  service  in- 
applicable to  divorces,  and  affirmed  on 
writ  of  error  a  denial  of  a  divorced 
wife's  motion,  seasonably  made,  to  set 
aside  the  decree  granted  her  husband  by 
default  on  such  a  service,  and  for  leave 
to  answer  and  defend  his  suit  on  the 
merits.  O^Connell  v.  O'Connell  (1880) 
10  Neb.  390,  6  N.  W.  467, 

An  early  statute  of  Missouri  (Rev. 
Codes  1845,  p.  426),  which  gave  the  cir- 
cuit court,  sitting  as  a  court  of  chancery, 
jurisdiction  in  cases  of  divorce  and  ali- 
mony, and  provided  that  the  like  process 
and  proceedings  should  be  had  in  those 
as  in  other  equity  causes;  and  an  act 
regulating  chancery  practice  (Rev.  Codes 
1845,  art.  6,  §§  1-4,  p.  851),  which  pro- 
vided that  a  decree  rendered  against  a 
defendant  not  summoned,  who  did  not 
appear,  might  be  set  aside  by  bill  of  re- 
view filed  within  a  stated  time  and  veri- 
fied by  affidavit  showing  it  to  be  against 
equity,  were  held  applicable  to  decrees 
in  divorce  suits,  and,  conformably  to  such 
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was  set  aside  on  the  divorced  wife's  bill 
strictly  answering  the  statute,  notwith- 
standing he  had  contracted  a  second  mar- 
riage. Smith  V.  Smith  (1854)  20  Mo. 
166,  Scott,  J.,  dissenting. 

It  was  afterwards  decided,  in  sustain- 
ing a  demurrer  to  the  petition  in  the 
cause  for  failure  to  state  a  cause  of  ac- 
tion, in  Childs  V.  Childs  (1882)  11  Mo. 
App.  395,  that,  because  of  inhibitory 
legislation  in  Missouri,  an  original  ac- 
tion would  not  lie  in  that  state  to  set 
aside  a  divorce  granted  by  default  upon 
constructive  service  only  by  publication, 
and  based  on  charges  that  the  decree 
was  obtained  by  fraud  and  falsehood. 

In  holding  the  demurrer  good,  Thayer, 
J.,  at  nisi  prius,  took  occasion  to  say; 
From  the  facts  alleged  by  the  plaintiff 
this  would  appear  to  be  a  case  where  a 
court  of  equity  ought  to  interfere  and 
set  aside  the  original  decree  of  divorce 
on  the  groiud  that  the  same  was  pro- 
cured by  fraud;  but  our  statute  respect- 
ing divorce  has  apparently  barred  the 
door  to  such  relief.  Section  2184  of  the 
Revised  Statutes  of  1879  limits  the  right 
of  appeal  from  a  decree  of  divorce  to  the 
term  at  which  the  decree  was  rendered, 
and  the  right  to  sue  out  a  writ  of  error 
to  sixty  days  after  the  entry  of  the  de- 
cree. Section  2185  (as  if  to  close  the 
way  to  all  redress  in  matters  of  divorce 
where  an  appeal  is  not  taken  or  a  writ 
of  error  is  not  sued  out  in  time)  pro- 
vides that  '^no  petition  for  review  of 
any  judgment  for  divorce  rendered  in 
any  case  arising  under  this  chapter  shall 
be  allowed,  any  law  or  statute  to  the 
contrary  notwithstanding."  This  pro- 
ceeding is  clearly  a  petition  for  review 
of  the  judgment  or  decree  of  divorce. 
.  .  .  The  statute  went  into  force  in 
May,  1856,  and  has  been  incorporated 
into  each  subsequent  revision.  I  am  of 
the  opinion,  continued  Judge  Thayer, 
that  the  legislature  intended  by  §  2185 
of  the  divorce  act  to  prohibit  courts  from 
entertaining  petitions  for  review  (based 
on  any  ground)  after  the  lapse  of  the 
term  at  which  the  decree  was  rendered. 
They  probably  foresaw  that  persons  once 
divorced  might  contract  new  relations  by 
marriage  with  innocent  third  parties,  and 
that  to  allow  such  decrees  to  be  im- 
peached, even  for  fraud,  years  or  even 
months  after  they  were  rendered,  would 
be  productive  of  more  harm  than  good. 
This  ruling  will  not  prevent  the  courts 
from  setting  aside  decrees  of  divorce 
at  any  time,  under  the  authority  of  Cole 
V.  Cole  (1877)  3  Mo.  App.  571,  where  the 
record  on  its  face  shows  that  the  eourt 
had  no  jurisdiction  over  the  case  and 
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that  the  decree  is  a  ntillity;  but  where  it 
is  sought  to  impeach  decrees  of  this  char- 
acter by  evidence  aliunde  and  for  mat- 
ter not  apparent  on  the  face  of  the  rec- 
ord, the  courts,  in  my  opinion,  have  no 
power  under  the  statute  to  proceed. 

On  appeal  from  Judge  Thayer ^s  deci- 
sion sustaining  the  demurrer,  Thompson, 
J.,  for  the  court  of  appeals,  said:  We 
concur  in  the  foregoing  opinion  and 
adopt  it  as  our  opinion  in  this  case. 
,  .  .  We  will  add,  however,  that,  taking 
the  facts  stated  in  this  petition  to  be 
true, — and  the  demurrer  admits  them  to 
be  true, — we  regard  this  as  a  very  hard 
case.  It  is  the  ease  of  a  woman  whose 
husband,  after  having  repeatedly  re- 
pelled her  from  him,  has  finally  aban- 
doned her  and  left  her  and  an  infant 
daughter  of  their  marriage  for  years  in 
another  state,  without  any  support, 
until,  in  a  state  of  extreme  destitution, 
she  places  her  cause  in  the  hands  of  an 
attorney  of  this  city,  where  her  husband 
resides,  only  to  find  that  he  had  been  two 
years  divorced  from  her  in  a  proceeding 
of  which  she  was  wholly  ignorant,  of 
which  he  might  easily  have  notified  her, 
and  that  he  is  engaged  in  business  and 
possessed  of  ample  means  of  supporting 
her  and  their  child.  The  learned  counsel 
for  this  lady  does  not  use  strong  lan- 
guage when  he  says  that  she  stands  here 
claiming  a  high  and  solemn  equity  at  our 
hands.  We  regret  that  the  legislature 
has  prohibited  us  from  listening  to  her 
petition.  We  would  open  the  door  of  the 
circuit  court  to  her  if  the  lawmaking 
power  had  not  barred  it  against  her. 

Five  years  later,  the  Missouri  supreme 
court,  in  a  case  precisely  like  that,  re- 
fused for  the  same  reasons  to  g^rant  re- 
lief from  a  decree  of  divorce  which  it 
characterized  as  having  been  procured 
by  deception,  fraud,  and  a  systematic 
course  of  conduct  on  the  part  of  the  man 
who  got  it  to  keep  his  wife  ignorant  of 
his  purpose  and  proceedings.  As  in  the 
Childs  Case,  the  decree  had  been  granted 
by  default  ex  parte,  upon  a  service  by 
publication  only,  but,  unlike  the  Childs 
Case,  the  man  had  not  married  again  and 
no  rights  of  innocent  third  persons  were 
involved.  Salisbury  v.  Salisbury  (1887) 
S2  Mo.  683,  4  S.  W.  717. 

There  followed  and  were  decided  the 
same  way  Hansford  v.  Hansford  (1889) 
34  Mo.  App.  262,  and  Smith  v.  Smith 
(1892)  48  Mo.  App.  612,  neither  of 
which  differed  essentially  from  the 
Childs  and  Salisbury  Cases. 

Soon  afterwards  it  was  decided  that 
when  a  statute  provides  that  an  inter- 


may  be  set  aside  for  good  cause  and 
upon  such  terms  as  shall  be  just,  any 
time  before  a  final  judgment  shall  be 
rendered,  and  another  statute  regulates 
the  proceedings  to  set  aside  final  judg- 
ments, an  application  of  a  defendant 
served  only  by  publication,  made  after 
the  entry  of  a  final  judgment  of  divorce, 
to  set  aside  the  interlocutory  decree,  is 
too  late,  and  must  be  denied.  Burnes  v. 
Burnes  (1895)  61  Mo.  App.  612.      . 

Then  came  the  case  of  Dorrance  v. 
DoiTance  (1912)  242  Mo.  625,  148  S.  W. 
94,  on  second  appeal  (1914)  257  Mo.  317, 
165  S.  W.  783,  in  which  it  was  declared 
that  the  legislature  had  no  power  to  de- 
prive the  courts  of  the  right  to  set  aside 
decrees  of  divorce  for  fraud  in  procuring 
them,  under  a  state  Constitution  which, 
in  express  words,  conferred  upon  them, 
as  did  Missouri's,  general  jurisdiction  at 
law  and  in  equity. 

A  statute,  said  the  court  in  that  case, 
which  attempted  to  deprive  one  divorced 
by  a  judgment  concocted  in  fraud  and 
granted  in  a  cause  which  the  court  was 
induced  to  take  jurisdiction  of  by  the 
plaintiff's  perjury,  without  any  notice 
to  the  defendant,  of  every  possible  rem- 
edy to  upset  it,  would  be  unconstitutional 
and  void  for  devesting  the  defendant  of 
marital  rights  without  due  process  of 
law. 

The  facts  in  that  case  were  very  like 
those  in  the  Childs  and  Salisbury  Cases, 
[n  each  case  there  was  an  original  peti- 
tion addressed  to  the  equity  side  of  the 
court,  praying  that  a  decree  of  divorce 
be  set  aside,  with  leave  to  defend,  on 
the  ground  that  it  had  been  procured  by 
falsehood  and  fraud.  In  each  case  the 
question  involved  was  whether  or  not  the 
Missoturi  legislation  barred  the  peti- 
tioner from  the  relief  sought.  In  the 
first  two  cases  that  question  was  decided 
in  the  affirmative.  On  the  first  appeal 
in  the  third  ease,  it  was,  with  only  one 
of  the  judges  dissenting,  decided  in  the 
negative. 

It  is  worth  while  to  give  a  brief  con- 
sideration to  the  prevailing  opinion,  by 
Brown,  C,  adopted  by  the  majority  in 
banc  as  that  of  the  court.  After  citing 
the  prohibitory  and  restrictive  legisla- 
tion respecting  reviews  of  judgments  in 
divorce  cases,  the  learned  commissioner 
deftly  cut  away  the  foundation  of  the 
previous  decisions  by  saying:  That  the 
petition  in  this  case  is  not  a  petition  for 
review  under  any  reasonable  definition 
of  that  term  is  evident.  It  neither  cor- 
responds to  the  definition  of  "bill  of  re- 
view" as  formerly  used  in  chancery  prac- 
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review''  as  used  in  the  practice  act  of 
which  the  practice  relating  to  divorce 
and  alimony  forms  a  part.  Proceeding, 
the  opinion  in  the  Salisbury  Case  was 
quoted  fi'om  extensively  and  its  incon- 
sistency with  an  opinion  by  its  author 
in  a  later  case  was  pointed  out  and 
coupled  with  a  statement  that  the  court 
now  could  not  reconcile  the  two,  and 
must  assume  that  the  views  of  the  judge 
who  wrote  both  had,  between  time,  un- 
dergone a  change.  The  conclusion  was: 
''We  think  that  the  gross  frauds  charged 
in'  the  petition  and  admitted  by  the  de- 
murrer render  the  judgment  of  divorce 
which  it  seeks  to  set  aside  void  as  be- 
tween the  parties  thereto,  and  that  it 
should,  upon  the  facts  stated,  be  set 
aside  in  equity.  We  are  also  of  the 
opinion^  that  the  statute  invoked  by  de- 
fendant, forbidding  the  allowance  of  a 
petition  for  review  in  such  cases,  is  not 
applicable  to  an  original  suit  of  this 
character,  and  was  not  intended  to  so 
apply.  ...  If  there  is  anything  in 
the  case  of  Salisbury  v.  Slalisbury  (1887) 
92  Mo.  683,  4  S.  W.  717,  inconsistent 
with  these  views,  it  is,  to  that  extent,  dis- 
approved." 

The  case  having  been  remanded  and 
tried  on  the  merits,  the  fraud  charged 
was  established  by  the  evidence,  and  the 
decree  of  divorce  accordingly  was  set 
aside,  and  the  defendant  appealed.  On 
this  appeal  the  court,  in  affirming  the 
judgment,  said:  We  decline  to  recede 
from  the  rules  of  law  announced  in  our 
majority  opinion  when  this  case  was  here 
upon  the  first  appeal.  If  §  2381,  Rev. 
Stat.  1909,  forbidding  a  petition  for  the 
review  of  a  judgment  for  divorce,  is 
intended  to  prohibit  relief  in  equity 
against  such  frauds  as  were  perpetrated 
upon  the  circuit  court  and  upon  the 
plaintiff  in  obtaining  the  divorce  granted 
to  defendant,  then  clearly  such  section 
is  unconstitutional.  The  power  of  courts 
to  grant  equitable  relief  against  frauds 
is  as  firmly  interwoven  in  our  system  of 
jurisprudence  as  the  power  to  grant  re- 
lief at  law.  The  people  having  expressly 
conferred  equitable  powers  upon  the 
courts  of  this  state  by  the  very  Constitu- 
tion which  calls  courts  into  existence, 
the  general  assembly  cannot  withdraw  or 
unreasonably  restrict  such  powers  with- 
out violating  the  organic  law.  .  .  . 
For  the  general  assembly  to  undertake 
to  nail  up  the  doors  of  the  courts  of  equi- 
ty by  saying  to  them  that  whatever  may 
be  done  under  the  forms  of  the  divorce 
statutes  is  too  sacred  to  be  inquired  into 
is  an  unthinkable  anomaly. 

That  §  2381,  Rev.  Stat.  1909,  said  Rob- 
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I  ertson,  P.  J.,  writing  afterwards  in  Mc- 
Donald V.  McDonald  (1913)  175  Mo. 
App.  513,  161  S.  W.  850,  does  not  pro- 
hibit an  action  to  have  a  decree  of 
divorce  annulled  by  reason  of  alleged 
fraud  in  its  procurement  has  been  settled 
in  the  case  of  Dorrance  v.  Dorrance 
(1912)  242  Mo.  625,  148  S.  W.  94. 

It  was  held  in  Ohio  in  the  case  of 
Parish  V.  Parish  (1859)  9  Ohio  St.  534, 
75  Am.  Dec.  482,  that  a  bill  in  equity  filed 
by  a  wife  to  set  aside  a  decree  of  divorce 
procured  by  her  husband,  alleged  to  have 
been  obtained  by  fraud  and  perjury, 
setting  forth  that  the  husband  had,  to 
confer  jurisdiction  on  the  court,  falsely 
represented  himself  as  a  resident  of  the 
county,  and  suborned  false  witnesses  to 
prove  his  residence;  that  the  wife  had 
never  been  served  with  notice  of  or 
had  any  knowledge  of  the  bringing  or 
pendency  of  the  divorce  suit;  that 
the  husband  purposely  procured  the 
suppression  of  exchanges  of  newspapers 
publishing  the  notice  with  those  of  the 
wife's  home,  with  intent  to  conceal 
from  her  the  proceedings;  that  he 
took  depositions  secretly  for  the  same 
object;  and  that  he  wickedly  and  cor- 
ruptly suborned  false  witnesses  to  estab- 
lish by  perjury  the  charges  he  had  made 
against  her  as  a  ground  for  divorce, — 
could  not  be  maintained. 

The  court  based  its  opinion  upon  the 
ground  that  the  existing  Ohio  statute 
conferring  jurisdiction  in  divorce  cases 
on  the  courts  of  common  pleas  forbade 
an  appeal  from  a  decree  of  divorce  and 
declared  that  it  should  be  final  and  con- 
clusive, and  constituted  a  principle  of 
public  policy  that  judgments  directly 
affecting  the  matrimonial  status  by  dis- 
solving the  marriage  bond  so  that  new 
alliances  could  be  contracted  with  inno- 
cent persons  should  never  be  reopened. 
And  it  relied  upon  'the  authority  of 
Greene  v.  Greene  (1854)  2  Gray  (Mass.) 
361,  61  Am.  Dec.  454,  in  which  the  su- 
preme judicial  court  of  Massachusetts 
threw  out  a  bill  in  equity  to  annul  an 
absolute  divorce  alleged  to  have  been 
procured  by  perjured  testimony  of  the 
complainant's  adultery. 

The  Parish  Case  was  disapproved  by 
the  Maine  supreme  court  in  Adams  v. 
Adams  (1871)  51  N.  H.  388, 12  Am.  Rep. 
134,  which  said  that,  as  to  its  reasoning, 
^'we  cannot  subscribe,  and  we  think  it  is 
opposed  both  to  principle  and  authority." 

The  Parish  Case  was  also  disapproved 
by  the  supreme  court  of  Nebraska,  which 
refused  to  agree  with  its  reason  in  almost 
the  same  words  that  the  Maine  supreme 
court  had  used.     Wisdom    v.    Wisdom 
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(1888)  24  Neb.  551,  8  Am.  St.  Rep.  215, 
39  N.  W.  594. 

And  the  Parish  Case  was  again  cited, 
exaniiucd,  and  disapproved  by  the  su- 
preme court  of  North  Dakota  in  render- 
ing a  contrary  decision  in  the  case  of 
Yorke  v.  Yorke  (1893)  3  N.  D.  343,  55 
N.  W.  1095. 

Constrained  by  the  decision  in  Parish 
V.  Parish  (1859)  9  Ohio  St.  534,  75  Am. 
Dec.  482,  Johnson,  J.,  in  Rine  v.  Hodg- 
son (1883)  9  Ohio  Dec.  Reprint,  104, 
sustained  a  demurrer  to  a  bill  brought 
by  a  man  against  the  next  of  kin  of  his 
deceased  wife  to  set  aside  a  divorce 
granted  her  from  him  after  service  by 
publication,  alleging  that  she  was,  at  the 
time,  an  imbecile,  devoid  of  mental  ca- 
pacity, under  care  of  her  relatives,  who 
his  instituted  and  carried  through  the 
divorce  proceedings  in  her  name,  she 
unwilling  and  not  understanding  their 
eJQfect  and  purpose,  which  was  solely  to 
cut  him  off  from  his  rights  as  husband 
in  her  estate. 

But  this  decision  was  reversed  on  ap- 
peal (1884)  9  Ohio  Dec.  Reprint,  275, 
because  the  court  distinguished  Parish 
V.  Parish  (Ohio)  supra,  by  limiting  that 
decision  to  cases  in  which  jurisdiction 
had  been  really  acquired  in  the  divorce 
suit  over  the  defendant's  person,  and  by 
holding  that  in  the  case  at  bar  the  court 
never  had  jurisdiction  of  the  person  of 
the  nominal  plaintiff  because  her  mental 
condition  made  her  incapable  of  confer- 
ring jurisdiction. 

A  general  statute  of  Ohio  (Rev.  Stat, 
§  5335)  in  force  at  the  time  of  the  de- 
cision, and  which  applied  to  any  judg- 
ment of  the  court  of  common  pleas  ren- 
dered upon  a  service  by  publication,  and 
provided  for  opening  it  any  time  daring 
five  years,  was  by  Abemathy,  J.,  reluct- 
antly held,  in  VanDerveer  v.  VanDerveer 
(1893)  11  Ohio  Dec.  Reprint,  828,  to  re- 
quire the  granting  of  a  motion  by  the 
defendant  so  served,  and  made  in  time, 
to  open  a  judgment  of  divorce  and  be  let 
in  to  defend,  since  the  court  could  find 
no  statute  making  any  exception  even 
by  implication  in  divorce  cases,  and, 
although  personally  opining  it  to  be 
against  public  policy  to  open  judgments 
of  divorce,  where  another  marriage  had 
taken  place,  he  felt  powerless  to  deny  a 
right  given  by  statute. 

Disregarding  the  case  of  VanDerveer 

V.  VanDerveer  (Ohio)  supra,  it  was  held 

in  Solomon  v.  Solomon  (1904)  26  Ohio 

C.  C.  307,  that  the  general  statute  (Rev. 

Stat.   §  5355),  which  was  very  similar 

in   terms  to,  if  not  identical  with,  the 

statute  in  the  earlier  case,  did  not  apply 
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in  divorce  caaes,  because  these  were  in 
a  class  by  themselves,  and  involved  mat- 
ters of  public  policy,  and  were  governed 
by  different  principles. 

An  opinion  in  accord  with  Solomon  v. 
Solomon  (Ohio)  supra,  was  expressed  in 
Casto  V.  Casto  (1907)  10  Ohio  C.  C.  N. 
S.  265,  30  Ohio  C.  C.  93,  and  Casto  v. 
Casto  (1907)  10  Ohio  C.  C.  N.  S.  268, 
30  Ohio  C.  C.  96,  where  the  application 
to  set  aside  the  divorce  was  grounded 
upon  allegations  of  no  notice  of  the  pro- 
ceedings, and  there  was  a  failure  of  the 
applicant  to  prove  satisfactorily  want 
of  notice. 

Then,  after  an  elaborate  review  of  the 
cases  in  point,  the  circuit  court  of  Mer- 
cer countv,  in  Mulligan  v.  Mulligan 
(1908)  11  Ohio  C.  C.  N.  S.  585,  31  Ohio 
C.  C.  89,  reversing  the  court  below,  held 
good  on  demurrer  an  amended  petition 
brought  to  set  aside  for  fraud  and  per- 
jury in  obtaining  it  a  divorce  granted 
upon  substituted  service.  The  court  re- 
fused to  follow  Parish  v.  Parish  (1859) 
9  Ohio  St.  534,  75  Am.  Dec.  482,  and  held 
that  the  statute  (Rev.  Stat.  §  5355)  did 
apply  to  judgments  of  divorce  as  well  as 
to  other  judgments  rendered  upon  serv- 
ice by  publication.  It  condemned  the 
theory  that  public  policy  required  di- 
vorces, however  tainted  by  fraud,  to  be 
absolutely  unassailable  in  order  not  to 
disturb  second  marriages  contracted  on 
the  strength  of  them,  and  insisted  that 
true  public  policy  required  the  greater 
protection  of  the  wronged  wife  than  of 
the  affinity  or  paramour  who  supplanted 
her. 

Because  of  legislation  originally  enact- 
ed in  1816,  forbidding  a  writ  of  error  to 
issue  to  reverse  any  decree  of  divorce 
from  the  marriage  contract,  the  court  of 
appeals  of  Kentucky  has  held  that  it  has 
no  power  to  disturb  a  judgment  which 
dissolves  the  bonds  of  matrimony,  wheth- 
er right  or  wrong,  warranted  or  unwar- 
ranted by  the  facts,  in  so  far  as  the  di- 
vorce alone  is  concerned ;  but  it  may  and 
does  review  the  provisions  respecting 
alimony  and  property  rights  in  decrees 
of  divorce.  Magnire  v.  Maguire  (1838) 
7  Dana  (Ky.)  181;  Bourne  v.  Simpson 
(1849)  9  B.  Mon.  (Ky.)  454;  Meyar  v. 
Mevar  (1860)  3  Met.  (Ky.)  298;  Bristow 
V.  Bristow  (1899)  21  Ky.  L.  Rep.  481,  51 
S.  W.  819;  Green  v.  Green  (1913)  152 
Ky.  486,  153  S.  W.  775. 

The  legislative  restriction  upon  the 
court  of  appeals  was  not  originally  ex- 
tended to  the  trial  courts,  for  it  was 
held  that  a  court  which  had  granted  a 
decree  of  divorce  might  afterwards,  upon 
a  seasonable  application    and    upon    a 
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proper  showing,  grant  a  new  trial  at  a 
later  term,  in  virtue  of  a  general  statute 
empowering  courts  to  grant  new  trials 
after  judgments  by  default  upon  con- 
structive service.  Meyar  v.  Meyar 
(1860)  3  Met.  (Ky.)  298. 

Later,  in  McCracken  v.  McCracken 
(1901)  109  Ky.  766,  60  S.  W.  720,  and  in 
ticcord  with  the  decisions  in  the  cases 
of  Bristow  v.  Bristow  (1899)  21  Ky.  L. 
Rep.  481,  51  S.  W.  819,  and  Bentz  v. 
Bentz  (1900)  21  Ky.  L.  Rep.  1226,  54  S. 
W.  715,  the  opinion  was  expressed  that 
a  divorce  could  not  be  set  aside  by  the 
court  which  granted  it,  even  during  the 
same  term,  except  upon  the  petition  of 
both  spouses,  under  the  statute  (Civ. 
Code,  S  426)  then  in  force. 

In  that  case,  as  one  gathers  the  facts 
from  the  report,  a  wife  applied  to  set 
aside  a  decree  obtained  by  her  husband, 
upon  the  ground  that  she  had  been  led 
by  him  to  believe  that  the  suit  had  been 
abandoned,  and  did  not  learn  otherwise 
until  after  judgment.  She  claimed  that 
she  had  a  good  defense  and  had  employed 
attorneys  to  answer,  and  that  they  had 
failed  her.  The  court  opened  the  decree, 
let  the  wife  in  to  defend,  and,  on  the 
final  hearing,  dismissed  the  suit,  with 
leave  to  the  husband  to  appeal  to  the 
<;ourt  of  appeals.  On  that  appeal  the 
€ourt  considered  the  appellant's  objec- 
tion to  setting  aside  the  decree  well 
taken,  and  the  order  setting  it  aside  er- 
roneous because  of  the  statute  and  the 
previous  decisions  respecting  it,  but,  it 
added:  "If,  however,  this  is  not  so,  we 
are  still  of  the  opinion  that  the  appel- 
lant showed  himself  entitled  to  a  divorce, 
and  that  a  judgment  divorcing  him  from 
the  appellee  should  have  been  entered  un- 
der the  evidence  finally  introduced  and 
presented  to  the  court.  It  therefore  fol- 
lows that  the  order  complained  of  was 
erroneous,  and  that  the  judgment  dis- 
missing the  appellant's  petition  was  also 
erroneous." 

A  court  which  has  rendered  a  decree 
of  divorce  has  not,  in  Kentucky,  the 
power,  at  a  subsequent  term,  upon  an 
application  by  one  party  against  the  op- 
position of  the  other,  to  set  the  decree 
aside  upon  the  ground  that  the  attorney 
for  the  beaten  party  was  in  court  every 
day  of  the  term,  and  did  not  know  that 
the  cause  was  submitted,  heard,  or  that 
judgment  had  been  rendered,  until  the 
term  had  expired,  when  the  only  stat- 
ute empowering  the  court  to  set  aside 
divorces  requires  united  application  by 
both  parties.    Hendrix  v.  Hendrix  (1903) 

25  Ky.  L.  Rep.  632,  76  S.  W.  165. 
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The  Kentucky  statute  (Civ.  Code, 
§  344)  which  provides  for  the  granting  of 
new  trials  when  grounds  for  them  are 
discovered  after  the  term  at  which  the 
verdicts  were  found  or  decisions  were 
rendered,  when  applications  are  made  not 
later  than  the  second  terms  after  dis- 
coveries, and  within  three  after  final 
judgments,  does  ndt  apply  to  decrees  of 
divorce,  so  far  as  they  dissolve  the  bonds 
of  matrimony.  Droste  v.  Droste  (1910) 
138  Ky.  53,  127  S.  W.  506. 

The  only  power  a  court  has  in  Ken- 
tucky to  annul  a  decree  of  divorce  which 
it  has  granted,  after  the  term  at  which 
it  granted  it,  is  by  virtue  of  the  statute 
(Civ.  Code,  §  426)  providing  for  such 
action  upon  the  verified  petition  of  both 
parties.    Ibid. 

The  Washington  statute  (Bal.  Codes 
&  Stat.  §  4880)  which  provided  that  if 
the  summons  was  not  served  personally 
on  the  defendant,  he  should,  on  applica- 
tion showing  sufficient  cause,  be  allowed 
to  defend  the  action  any  time  before 
judgment,  and,  except  in  divorce  suits, 
any  time  within  one*  year  after  judg- 
ment, on  such  terms  as  might  be  just, 
was  construed  by  the  supreme  court  to 
take  away  the  power  of  the  court  which 
granted  a  decree  of  divorce  upon  substi- 
tuted service  by  publication  and  for  de- 
fault of  appearance  and  answer,  to  let 
a  wife  in  to  defend  after  judgment,  if 
the  jurisdiction  of  the  court  to  ^rant  the 
decree  existed  and  no  fraud  had  been 
practised  on  the  court  or  defendant. 
Metier  v.  Metier  (1903)  32  Wash.  494,  73 
Pac.  535.  The  decision  was  grounded 
upon  the  familiar  statement  that  the  leg- 
islature intended  to  limit  the  right  to 
defend  divorce  suits  after  judgment,  be- 
cause a  decree  affected  the  status  of  the 
parties  both  in  respect  of  themselves  and 
the  public;  and  as  the  right  to  marry 
again  ensued,  grievous  injury  might  re- 
sult to  innocent  third  persons  if  the  de- 
cree could  be  disturbed. 

An  application  to  open  a  judgment  of 
divorce  granted  by  default  upon  service 
by  publication,  and  grounded  upon  a 
charge  that  the  plaintiff,  well  knowing 
the  true  postofflce  address  of  the  defend- 
ant, fraudulently  named  finother,  with  in- 
tent to  prevent  the  summons  and  com- 
plaint from  coming  to  her  knowledge  by 
mail,  and  of  purpose  to  deprive  her  of 
the  opportunity  to  defend  the  suit,  con- 
stitutes an  exception  to  the  statute  con- 
strued in  Metier  v.  Metier  (Wash.) 
supra,  and  therein  held  to  deny  power  to 
the  court  to  vacate  decrees  of  divorce 
granted  where  jurisdiction  existed  and 
fraud  was    not    alleged.     McDonald  v. 
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McDonald  (1904)  34  Wask  293,  75  Pac. 
8G5. 

The  Washington  statute  (Bal,  Codes 
&  Stat.  §  4880)  which  was  held  in  Met- 
ier V.  Metier  (Wash.)  supra,  to  preclude 
the  setting  aside  of  divorces  rendered 
on  constructive  service,  was  held  not  to 
deprive  the  court  from  opening  a  decree 
of  divorce  so  rendered  which  had  been 
procured  by  a  fraudulent  imposition  on 
the  court  and  the  defendant  which  pre- 
vented knowledge  of  the  suit  and  the 
making  of  any  defense  before  judgment. 
Chaney  v.  Chaney  (1909)  56  Wash.  145, 
105  Pac.  229. 

A  general  statute  empowering  a  su- 
perior court  after  term  time  to  vacate 
or  modify  a  judgment  or  order  for  fraud 
practised  by  the  party  who  obtained  it, 
upon  petition  of  the  injured  party,  set- 
ting up  the  grounds  and  verified,  em- 
braces decrees  of  divorce  irrespective  of 
whether  process  was  served  personally 
or  constructively,  and  r^ardless  of  a 
special  statute  permitting  judgments 
entered  in  suits  other  than  for  divorce, 
upon  substituted  service,  to  be  set  aside 
within  a  year.    Ibid. 

In  several  states  statutes  authorizing 
judgments  in  general  to  be  set  aside  in 
certain  circumstances  have  been  held  to 
embrace  decrees  of  divorce. 

A  general  statute  permitting  any  final 
decree  in  chancery,  entered  without  otJaer 
service  of  process  than  by  publication, 
to  be  opened  within  a  stated  time  to 
allow  a  defense  to  be  made,  applies  to 
decrees  of  divorce.  Lawrence  v.  Law- 
rence (1874)  73  HL  677. 

In  virtue  of  that  statute  a  decree  of 
divorce  made  upon  a  service  only  by  pub- 
lication does  not  become  absolute  until 
the  expiration  of  the  time  named  in  the 
statute,  and  must  be  opened  on  a  proper 
application  and  sufficient  proof  by  the 
defeated  spouse,  notwithstanding  the 
successful  one  remarried  during  the  in- 
terval. Ibid.  In  this  case  three  of  the 
members  of  the  court  dissented;  two  of 
them  taking  the  ground  that  the  general 
statute  respecting  chancery  decrees  did 
not  apply  in  divorce  cases,  and  the  third, 
while  questioning  its  application,  con- 
tending that,  even  if  it  did  apply  to  de^ 
crees  of  divorce,  inasmuch  as  it  provided 
for  opening  decrees  only  upon  terms  such 
as  should  appear  to  be  just,  it  would 
not  be  just  to  set  aside  a  decree  where 
a  remarriage  had  taken  place  and  the 
second  wife  was  innocent,  and  would 
necessarily  be  thereby  injured. 

The    Minnesota    statute    (Gen.    Stat. 

1913,  §  7910)  giving  a  right  of  action  to 

set  aside  a  judgment  procured  by  fraud 
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in  invoking  the  jurisdiction  of  the  court 
or  in  preventing  a  defense  embraces  de- 
crees of  divorce.  Brockman  v.  Brock- 
man  (1916)  —  Minn.  — ,  157  N.  W.  1086. 

The  general  statutes  of  Nebraska  (Civ. 
Code,  §  602)  and  Iowa  (Code,  §  4091), 
empowering  district  courts  to  vacate  or 
modify  their  judgments  or  grant  new 
trials  at  later  terms  for  errors  in  pro- 
ceedings against  infants  or  lunatics 
where  the  errors  or  status  do  not  appear 
by  the  record,  have  been  held  to  apply 
to  decrees  and  suits  of  divorce.  Wisdom 
V.  Wisdom  (1888)  24  Neb.  551,  8  Am. 
St.  Rep.  215,  39  N.  W.  594;  Wood  v. 
Wood  (1907)  136  Iowa,  128,  12  L.RA. 
(N.S.)  891,  125  Am.  St.  Rep.  223,  113 
N.  W.  492. 

A  statute  of  Nevada  (Rev.  Laws, 
§  5084)  gives  a  right  to  a  defendant, 
available  in  divorce  cases,  to  move  to  set 
aside  and  to  have  vacated  a  judgment 
rendered  within  the  preceding  half  year 
upon  a  substituted  service  by  publica- 
tion and  mailing  which  gave  no  actual 
notice,  and  it  is  immaterial  whether  or 
not  any  fraud  was  committed  to  obtain 
the  decree.  Miller  v.  Miller  (1914)  37 
Nev.  257,  142  Pac.  218. 

A  statute  of  Oklahoma  authorizing 
original  actions  to  set  aside  judgments, 
unlike,  it  is  said,  statutes  in  other  juris- 
dictions where  the  contrary  has  been  de- 
cided, has  been  held  to  be  so  worded  as 
to  have  application  to  new  actions  to  va- 
cate or  modify  decrees  of  divorce  upon 
sufficient  grounds,  instead  of  confining 
relief  to  proceedings  in  the  suits  for  di- 
vorce. Holt  V.  Holt  (1909)  23  Okla.  639, 
102  Pac.  187. 

A  Texas  statute  (Rev.  Stat.  1895,  art. 
1375)  which  provided  that  in  cases  where 
judgment  was  rendered  on  service  by 
publication,  and  the  defendant  did  not 
appear  in  person  or  by  an  attorney  of 
her  own  selection,  a  new  trial  might  be 
granted  for  good  cause  upon  an  applica- 
tion supported  by  the  applicant's  affida- 
vit, was  held  to  embrace  decrees  of  di- 
vorce. Bracht  v.  Bracht  (1908)  —  Tex. 
Civ.  App.  — ,  107  S.  W.  895. 

By  a  statute  of  Virginia  (Code  1873, 
chap.  166,  §  16),  which  applied  as  well 
to  decrees  of  divorce  as  to  other  judg- 
ments, a  defendant  who  was  not  served 
personally  with  process  and  who  did  not 
appear  in  the  action  became  entitled  to 
have  the  cause  restored  and  reheard  any 
time  before  the  end  of  a  five-year  period, 
provided  he  was  not  served  with  a  copy 
of  the  judgment  more  than  a  year  before 
it  ended.  Cralle  v.  Cralle  (1884)  79  Va. 
182. 

By  a  later  statute  of  Virginia  (Code, 
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§  3233)  an  absentee  spouse  divorced 
without  a  personal  service  of  process 
and  without  having  appeared,  and  who 
petitioned  for  a  rehearing  within  a  year, 
was  given  a  legal  right  to  come  in  and 
answer  to  the  end  that  any  injustice  that 
had  been  done  by  the  decree  might  be 
corrected.  Willard  v.  Willard  (1900)  98 
Va.  465,  36  S.  E.  518. 

A  constitutional  provision  in  Louisiana 
gave  the  supreme  court  jurisdiction  of 
appeals  from  judgments  of  divorce,  and, 
as  a  necessary  consequence,  of  appeals 
from  actions  to  annul  judgments  of  di- 
vorce, these  being  only  variant  modes  of 
revising  or  reversing  judgments.  Bry- 
ant V.  Austin  (1884)  36  La.  Ann.  808. 

The  Nebraska  Constitution  (art.  1, 
§  24),  in  providing  that  the  right  to  be 
heard  in  all  civil  cases  in  the  court  of 
last  resort  by  appeal,  error,  or  otherwise, 
should  not  be  denied,  and  the  statute 
(Code,  §  675)  giving  either  litigant  the 
right  to  appeal  from  judgments,  decrees, 
and  final  orders  in  equity  actions,  made 
by  district  courts,  to  the  supreme  court, 
were  held  to  give  or  preserve  the  right  to 
review  decrees  of  divorce  by  the  supreme 
court  as  in  other  cases.  Brotherton  v. 
Brotherton  (1881)  12  Neb.  72,  10  N.  W. 
543. 

A  provisional  decree  of  divorce  grant- 
ed in  a  suit  beg^n  by  personal  service 
imder  a  statute  then  in  force,  allowing 
such  a  divorce  for  utter  desertion,  sub- 
ject to  be  made  absolute  in  case  the  par- 
ties continue  for  ^ve  years  to  live  sepa- 
rately, where  the  desertion  charged  had 
occurred  and  continued  for  only  a  year 
before  the  suit  was  trought,  is  unauthor- 
ized by  law  and  null  when  the  statute 
had  been  repealed  before  the  decree  was 
granted,  and  replaced  by  a  new  statute 
which  authorized  a  divorce  absolute  to 
be  ifranted  for  utter  desertion  which  had 
i'ontinued  for  three  years  previous  to  the 
y>eginning  of  proceedings,  and  conse- 
quently must  be  set  aside  upon  the  peti- 
tion of  the  defeated  spouse.  Wales  v. 
Wales  (1875)  119  Mass.  89. 

Under  a  Massachusetts  statute  (Act 
of  1870,  chap  404)  a  decree  of  divorce 
might  be  had  for  causes  which  previously 
would  have  entitled  the  libellant  to  a 
decree  of  divorce  from  bed  and  board. 
It  was  in  fact  equivalent  to  such  a  de- 
cree, and  did  not  dissolve  the  bond  of 
matrimony  until  it  was  made  absolute 
by  the  court  by  a  new  decree  upon  a  new 
petition,  after  the  couple  had  continued 
to  live  apart  for  a  stated  number  of 
years.  The  decree  nisi  (so-called)  was 
conclusive  upon  the  parties  in  the  ab- 
sence of  an  impeaching  fraud,  and  barred 
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a  suit  by  the  unsuccessful  spouse  for  a 
divorce  from  the  successful  one  upon  any 
grounds  set  up  in  defense  and  adjudi- 
cated adversely.  It  left  the  marital  obli- 
gation subsisting  until  it  was  made 
absolute,  and  for  a  breach  of  that  obliga- 
tion, occurring  in  the  intervening  time, 
the  innocent  ^ouse  might  maintain  a 
suit  against  the  guilty  one  for  an  abso- 
lute divorce.  Edgerly  v.  Edgerly  (1873) 
112  Mass.  53. 

XXXII.  Effect  on  attacks   on  tUvorces 
of  death  of  spouse  granted  decree. 

The  death  of  a  spouse  who  procured 
a  divorce  by  means  of  a  palpable  fraud 
will  not  defeat  proceedings  to  vacate  and 
annul  the  decree.  Leathers  v.  Stewart 
(1911)  108  Me.  96,  79  Atl.  16,  Ann.  Cas. 
1913B,  366, 

The  death,  in  and  of  itself  alone,  is 
no  bar  to  an  action  to  set  aside  the  de- 
cree so  obtained.  Bomsta  v.  Johnson 
(1888)  38  Minn.  230,  36  N.  W.  341. 

An  action  to  annul  a  decree  of  divorce 
obtained  by  a  clear  and  palpable  fraud 
by  default,  on  a  service  of  process  only 
constructive,  if  promptly  brought  after 
the  facts  have  been  discovered,  may  be 
successfully  maintained  by  a  wronged 
wife  against  the  executor  of  the  guilty 
husband,  after  his  death.  Brvant  v. 
Austin  (1884)  36  La.  Ann.  808. 

A  decree  of  divorce  entered  in  a  suit 
of  which  apparent  jurisdiction  was  con- 
ferred on  the  court  by  a  fraud  may  be 
annulled  notwithstanding  the  spouse 
who  obtained  it  is  dead.  Rodgers  v. 
Nichols  (1905)  15  Okla.  579,  83  Pac.  923; 
Clav  v.  Robertson  (1912)  30  OUa,  758, 
120  Pac.  1102. 

After  the  death  of  one  or  both  parties 
to  a  divorce,  if  property  rights  are  di- 
rectly affected  the  decree  may  be  at- 
tacked by  appeal  or  otherwise,  the  same 
as  any  judgment.  Wood  v.  Wood  (1907) 
136  Iowa,  128,  12  L.R.A.(N.S.)  891,  125 
Am.  St.  Rep.  223,  113  N.  W.  492. 

The  right  of  a  spouse  aggrieved  by  a 
decree  of  divorce  obtained  by  fraud,  or 
fraudulently  prevented  from  learning  of 
the  pendency  of  the  divorce  proceedings, 
or  from  appearing  in  them  and  defend- 
ing, to  have  that  decree  set  aside,  may, 
and  in  some  instances  does,  survive  the 
death  of  the  other  spouse.  Dav  v.  Not- 
tingham (1903)  160  Ind.  408,  66  N.  E. 
998. 

But  an  action  for  divorce,  brought  by 
a  wife  against  her  husband,  involving 
naught  save  a  dissolution  of  the  mar- 
riage, in  which  neither  alimony  is  asked 
nor  any  property  interests  are  affected, 
ending  in  a  decree  in  her  favor,  adjudg- 
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tng  that  she  pay  the  costs^  is  so  wholly 
in  rem  that  it  dies  with  her  person;  and 
therefore  an  action  to  set  aside  the  de- 
cree will  not  lie  after  she  is  dead.    Ibid. 

A  court  will  not  set  aside  for  a  fraud 
in  procuring  it  a  decree  of  divorce  for 
sentimental  reasons  alone,  where  no 
property  rights  are  involved,  after  the 
remarriage  and  death  of  the  spouse  to 
whom  it  was  granted.  Lawrence  v.  Nel- 
son (1901)  113  Iowa,  277,  57  L.R.A.  583, 
85  N.  W.  84. 

But  if  property  rights  have  been  in- 
vaded or  taken  away  from  the  wronged 
spouse  by  such  a  decree,  the  death  of  the 
spouse  who  obtained  it  will  be  no  bar  to 
a  suit  in  equity  or  other  appropriate 
proceeding  to  set  it  aside.    Ibid. 

A  divorced  wife,  after  the  husband's 
death,  in  a  suit  to  partition  lands  of 
which  he  died  seised,  may,  for  the  pur- 
pose of  reaching  and  recovering  her  in- 
terest as  widow  in  such  lands,  have  set 
aside  and  annulled  the  judgment  of  di- 
vorce upon  the  ground  that  it  was  ob- 
tained by  fraud  and  imposition  on  the 
husband's  part.  Daniels  v.  Benedict 
(1892)  50  red.  347. 

In  Ohio,  it  has  been  held  that  a  judg- 
ment of  divorce,  even  if  it  was  obtained 
by  fraud  and  perjury,  may  not  after- 
wards be  overturned  in  so  far  as  it  dis- 
solved the  marriage,  but,  if  the  court 
which  rendered  it  did  not  have  jurisdic- 
tion of  the  defendant, — the  wife, — and 
assumed  by  the  decree  to  cut  her  off 
from  her  property  rights,  she  may,  in  or- 
der to  establish  such  property  rights,  be 
relieved  from  the  judgment  after  her 
husband's  death.  Bay  v.  Bay  (1912)  85 
Ohio  St.  417,  98  N.  E.  199. 

In  Wisconsin  a  former  wife  has  been 
held  entitled  to  maintain  a  suit  in  equity 
to  set  aside  a  decree  of  divorce  fraudu- 
lently taken  against  her  by  her  husband 
in  his  lifetime,  after  his  death,  against 
his  administrator  and  heirs,  in  order  to 
establish  her  rights  in  and  to  recover  her 
share  of  the  real  and  personal  property 
of  the  deceased,  as  his  lawful  widow. 
Johnson  v.  Coleman  (1868)  23  WiB.  452, 
99  Am.  Dec.  193. 

In  Kentucky  a  decree  of  divorce  pro- 
cured by  a  husband  after  only  a  con- 
structive service  of  process  on  his  wife, 
by  default,  at  a  time  when  she  was  in- 
sane and  confined  in  an  asylum  without 
the  state,  to  which  he  had  committed  her, 
was  held  to  be  void  and  to  constitute  no 
defense  to  a  bill  in  equity  brought  by 
the  wife's  next  friend  (she  being  incur- 
ably insane),  after  the  death  of  the  hus- 
band, against  his  second  wife  and  her 
children  by  him,  to  recover  dower  and  a 
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distributive  share  in  his  estate,  and  to  set 
aside,  so  far  as  necessary  to  that  end,  his 
last  will  and  testament.  Newcomb  v. 
Newcomb  (1877)  13  Bush.  (Ky.)  544,  26 
Am.  Rep.  222. 

A  defrauded  spouse  may  bring  a  bill 
in  equity  in  the  state  of  New  Jersey  to 
enforce  any  civil  right  apparently  taken 
away  by  a  fraudulent  decree  of  divorce, 
in  a  case  where  the  decree  itself  cannot 
be  attacked  by  a  bill  of  review  because 
the  spouse  who  obtained  it  is  dead.  Giv- 
emaud  v.  Givemaud  (1912)  81  N.  J.  Eq. 
66,  85  Atl.  830. 

In  that  state  also  it  is  held  that,  in- 
asmuch as  death  dissolves  a  marriage, 
and  therefore  there  can  be  no  rehearing 
of  a  divorce  suit  after  the  spouse  who 
procured  it  has  died,  appropriate  relief 
against  a  decree  obtained  by  a  husband 
in  an  ex  parte  proceeding  without  per- 
sonal service  or  appearance,  by  an  inten- 
tionally fraudulent  and  false  affidavit,  to 
procure  publication,  may  be  had  by  bill 
in  equity  brought  by  the  wife  after  his 
death,  against  his  heirs  and  representa- 
tives, to  reach  and  recover  a  share  in  his 
estate.  Dyott  v.  Henderson  (1916)  85 
N.  J.  Eq.  338,  97  Atl.  35. 

An  action  in  the  nature  of  a  bill  of 
revivor  in  which  all  the  heirs  at  law  and 
other  persons  interested  in  the  real  es- 
tate which  belonged  to  a  man  who,  in 
his  lifetime,  obtained  a  decree  of  divorce, 
and  afterward  died,  has  been  said  to  be 
the  only  mode  in  New  York  by  which  the 
wife  may  obtain  appropriate  relief 
against  the  decree  on  the  ground  of  fraud 
and  irregularity  in  obtaining  it,  and  her 
share  and  interest  in  the  property  left 
by  the  deceased.  Watson  v.  Watson 
(1874)  1  Hun  (N.  Y.)  267. 

In  North  Dakota  an  action  to  set 
aside  a  divorce  for  failure  to  comply 
with  the  statute  in  making  constructive 
service  by  publication,  brought  after  the 
death  of  a  husband  who  obtained  it,  may 
be  maintained  by  the  divorced  wife 
against  his  heirs,  representatives,  and 
other  persons  interested  in  his  estate,  to 
establish  the  plaintiff's  status  as  his 
widow  for  the  purpose  of  contesting  his 
will,  on  the  ground  of  fraud  and  undue 
influence.  Dallas  v.  Luster  (1914)  27 
N.  D.  450, 147  N.  W.  95. 

A  divorced  wife  may,  in  Wisconsin,  it 
is  said,  after  the  death  of  her  former 
husband,  maintain  a  suit  in  equity 
against  his  heirs  and  personal  represen- 
tatives, to  annul  the  judgment  of  divorce 
in  a  proper  case  on  sufficient  grounds,  in 
order  to  get  the  status  of  his  widow  and 
reach  a  widow's  share  in  the  deceased's 
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estate.  Moyer  v.  Koontz  (1899)  103  Wis. 
22,  74  Am  St.  Rep.  837,  79  N.  W.  50. 

It  was  held  by  Brown,  J.,  of  the  New 
York  supreme  court,  in  Rundle  v.  Van 
Inwegan  (1886)  9  N.  Y.  Civ.  Proc.  Rep. 
328,  that  a  wife  domiciled  in  New  Jer- 
sey, whose  husband  left  her  permanent- 
ly to  take  up  his  domicil  in  Indiana, 
where,  without  personal  service  upon  her, 
and  without  her  appearing,  he  after- 
wards obtained  a  divorce  from  her,  was 
his  lawful  widow  and  entitled  to  dower 
in  his  real  estate,  notwithstanding  she 
had  married  another  man  upon  the  faith 
of  the  validity  of  the  divorce,  had  issue 
by  him,  and  was  suing  in  his  name  as 
wife. 

In  Kansas,  however,  it  has  been  held 
that  the  fact  that  the  statements  in  the 
petition  for  a  divorce  and  in  the  affi- 
davit for  service  of  the  summons  by  pub- 
lication and  to  dispense  with  mailing 
were  false,  and  so  known  to  be  by  the 
plaintiff,  does  not,  they  being  sufficient 
on  their  face,  make  a  decree  subsequent- 
ly obtained  so  absolutely  void  that  it 
can  be  successfully  atacked  by  the  spouse 
against  whom  it  was  rendered  after  the 
death  of  the  party  who  got  it,  in  an  ac- 
tion to  annul  the  latter's  last  will  and  to 
recover  the  property  and  estate' thereby 
devised  and  bequeathed.  Larimer  v. 
Knoyle  (1890)  43  Kan.  338,  23  Pac.  487. 

In  Washington  it  has  been  held  that  a 
judgment  of  divorce  could  not  be  dis- 
turbed after  the  death  of  the  spouse  who 
obtained  it,  despite  the  fact  that  it  took 
away  property  rights;  because,  it  was 
said,  divorce  is  a  purely  personal  action, 
which  does  not  survive  the  death  of 
either  litigant;  and,  therefore,  in  the 
case  at  bar  there  existed  no  party  inter- 
ested to  defend  an  action  to  set  aside 
the  decree.  Dwyer  v.  Nolan  (1905)  40 
Wash.  459,  1  L.R.A.(N.S.)  551,  111  Am. 
St.  Rep.  919,  82  Pac.  746,  5  Ann.  Cas. 
890. 

In  a  contest  between  a  divorced  wife 
and  her  successor,  over  the  administra- 
tion of  the  estate  of  the  deceased  hus- 
band, the  decree  of  divorce  obtained  by 
him  by  default  upon  a  constructive  serv- 
ice cannot  be  successfully  attacked  in 
Caifornia  because  of  a  defective  or  im- 
perfect complaint  in  the  action  in  which 
it  was  granted.  Re  James  (1893)  99 
Cal.  374,  37  Am.  St.  Rep.  60,  33  Pac. 
1122. 

A  court,  in  a  suit  by  a  divorced  woman 
to  recover  a  widow's  share  in  the  estate 
of  her  deceased  former  husband,  will 
not  annul  the  decree  of  divorce  he  ob- 
tained against  her  upon  a  constructive 

service,  grounded  on  a  fatally  defective> 
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affidavit,  and  entered  by  a  default  pre* 
maturely  taken,  where  the  evidence  she 
adduces  conclusively  establishes  that 
good,  meritorious,  and  sufficient  grounds 
existed  to  sustain  the  decree.  Carr  v. 
Carr  (1892)  92  Ky.  552,  36  Am.  St.  Rep. 
614, 18  S.  W.  453. 

A  divorce  obtained  by  a  man  from  his 
wife  upon  sufficient  evidence,  in  open 
court,  in  proceedings  regular  in  form, 
upon  a  constructive  service  by  publica- 
tion, cannot,  after  the  lapse  of  many 
years,  another  marriage  by  him,  and  his 
death,  leaving  children  bom  of  the  new 
marriage,  be  overthrown  on  the  ground 
that  it  was  obtained  by  fraud,  in  a  suit 
by  the  divorced  wife  and  her  daughter,, 
against  the  widow  and  her  children,  for 
an  accounting  and  division  of  the  de- 
ceased's estate,  and  to  cancel  a  deed  he 
made  to  defendants  while  living,  alleged 
to  be  in  fraud  of  the  plaintiffs'  rights. 
Hester  v.  Hester  (1912)  103  Miss.  13,  60 
So.  6,  Ann.  Cas.  1915B,  428. 

A  wife  who  causelessly  deserted  her 
husband  and  lived  in  adultery  for  years 
with  another  man,  and  who,  upon  learn- 
ing that  her  husband  had  obtained  a  de- 
cree of  divorce  from  her,  married  her 
paramour  and  afterwards  continuously 
cohabited  with  him  as  his  wife,  will  not 
be  permitted,  after  her  first  husband's 
death,  successfully  to  attack  the  validity 
of  the  decree  of  divorce  for  the  purpose 
of  acquiring  his  estate,  even  where,  in 
proper  circumstances,  that  decree  might 
be  adjudged  void  for  lack  of  due  service 
of  process.  Arthur  v.  Israel  (1800)  15 
Colo.  147, 10  L.R.A.  693,  22  Am.  St.  Rep. 
381,  25  Pac.  81. 

A  woman  divorced  from  her  husband 
by  a  court  of  competent  jurisdiction 
which  had  jurisdiction  of  him  cannot, 
after  the  lapse  of  several  years,  in  a 
controversy  respecting  her  dower  in  his 
lands,  attack  the  validity  of  the  divorce 
granted  her  on  the  ground  that  she  pro- 
cured the  subpoena  to  her  husband  to 
be  issued  in  vacation,  and  but  a  fort- 
night before  the  term,  when  the  statute 
required  an  interval  of  a  month,  because, 
assuming  that  she  is  not  estopped  by 
years  of  acquiescence,  the  objection  rests 
upon  an  irregularity  that  does  not  make 
the  decree  void,  but  leaves  it  open  mere- 
ly to  a  direct  assault  in  the  court  which 
granted  it.  Multimore  v.  Multimore 
(1861)  40  Pa.  151. 

That  a  wife  voluntarily  separating 
from  her  husband,  and  entering  into  ar« 
tides  of  separation  with  him,  was  in- 
duced by  his  fraud  and  deceit,  having" 
no  means  of  knowing  the  value  and 
amount  of  hifi  property,  to  accept  a  sub- 
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stantial  but  grossly  disproportionate  and 
inadequate  sum  of  money  in  complete 
settlement  and  satisfaction  of  all  her 
claims  for  alimony  and  upon  the  hus- 
band's estate,  does  not  constitute  such  a 
fraud  as  will  enable  her,  after  the  hus- 
band's death,  and  discovery  of  the  truth 
respecting  his  estate,  to  maintain  an  ac- 
tion to  set  aside  a  decree  of  divorce  from 
her  husband  obtained  by  her  in  a  suit 
brought  for  the  purpose,  upon  the  ground 
of  the  separation,  undefended  by  the 
husband,  for  the  purpose  of  getting  a 
larger  share  of  his  estate  as  his  widow. 
Ueeker  v.  Thiedt  (1907)  133  Wis.  148, 
113  N.  W.  447. 

This  case  was  followed  in  Routledge 
V.  Patterson  (1911)  146  Wis.  226,  131 
N.  W.  346,  in  which  a  divorce  was  at- 
tacked upon  similar  grounds  and  for  a 
like  purpose. 

For  a  divorced  wife  to  maintain  a  suit 
in  equity  against  the  heirs  and  represent- 
atives of  her  former  husband  after  his 
death,  to  annul  the  divorce  granted  him, 
for  the  purpose  of  establishing  her  status 
as  his  widow  and  reaching  a  widow's 
share  in  his  estate,  it  is  essential  that 
there  be  within  the  state  some  property 
to  be  affected  when  none  of  the  heirs  or 
representatives  is  a  resident,  or  can  be 
served  with  process,  except  constructive- 
ly, bv  publication.  Moyer  v.  Koontz 
(1899*)  103  Wis.  22,  74  Am.  St.  Rep.  837, 
79  N.  W.  50. 

Inasmuch  as  a  divorce  suit  abates 
with  the  death  of  either  spouse,  a  decree 
may  not  legally  be  granted  after  one  of 
them  has  died,  and,  if  inadvertently  or 
erroneously  granted,  will,  upon  petition, 
be  set  aside  and  held  for  naught.  Dun- 
ham V.  Dunham  (1913)  82  N.  J.  Eq.  396, 
89  Atl.  281. 

XXXIII.  Effect  on  attacles  on  divorces 
of  new  wyit*riage  by  spouse  granted 
decree^ 

If,  after  a  decree  of  divorce  has  been 
granted  in  Kentucky,  and  before  it  is 
set  aside,  either  party  contracts  another 
marriage,  the  power  of  the  court  to  va- 
cate the  decree  it  granted  is  at  an  end, 
even  when  the  application  to  set  it  aside 
is  made  at  the  same  term.  Droste  v. 
Droste  (1910)  138  Ky.  53, 127  S.  W.  506. 

But  Kentucky  in  this  respect  appears 
to  be  unique. 

The  right  of  one  injured  by  a  decree 
of  divorce  procured  by  a  fraud,  or  fraud- 
ulently prevented  from  learning  of  the 
pendency  of  the  divorce  suit,  or  from 
appearing  and  defending  it,  to  have  the 
decree  obtained  set  aside,  may  and  in 

some  cases  does  survive  the  remarriage 
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of  the  party  who  obtained  the  divorce. 
Day  V.  Nottingham  (1902)  160  Ind.  408, 
66  N.  E.  998. 

It  is  almost  universally  held  through- 
out the  United  States  that  the  marriage 
to  another  spouse  of  one  who  obtained 
by  fraud  a  divorce  from  the  former 
spouse  is  not  of  itself  a  sufficient  reason 
for  denying  relief  to  the  latter  in  a  suit 
or  other  proceeding  to  set  aside  the 
tainted  decree.  Scanlan  v.  Scanlan 
(1891)  41  HL  App.  449;  Maher  v.  Title 
Guarantee  &  T.  Co.  (1900)  95  HI.  App. 
365;  Lawrence  v.  Nelson  (1901)  113 
Iowa,  277,  57  L.R.A.  583,  85  N.  W.  84; 
Hohnes  v.  Holmes  (1874)  63  Me.  420; 
Sampson  v.  Sampson  (1916)  223  Mass. 
451,  112  N.  E.  84;  True  v.  True  (1861) 
6  Minn.  458,  GiL  315;  Brockman  v. 
Brockman  (1916)  —  Minn.  — ,  157  N.  W. 
1086;  Smith  v.  Smith  (1854)  20  Mo.  166; 
Wisdom  V.  Wisdom  (1888)  24  Neb.  551; 
MiUer  v.  Miller  (1914)  37  Nev.  257^  142 
Pac.  218;  Wortman  v.  Wortman  (1863) 
17  Abb.  Pr.  (N.  Y.)  66;  KeUow  v.  Kel- 
low  (1886)  1  Lehigh  Valley  L.  Rep. 
(Pa.)  202. 

Especially  where  the  perpetrator  of 
the  successful  fraud  hastily  contracted 
a  new  marriage  after  obtaining  the  di- 
vorce. Comstock  V.  Adams  (1880)  23 
Kan.  513,  33  Am.  Rep.  191;  Simpkins  v. 
Simpkins  (1914)  14  Mont.  386,  43  Am. 
St.  Rep.  641,  36  Pac.  759. 

The  hasty  marriage  of  a  man  who  had 
procured  a  decree  of  divorce  from  his 
wife  by  default,  occasioned  by  the  un- 
f aithf lU  betrayal  of  her  rights  by  her  at- 
torney, to  his  alleged  paramour,  fur- 
nishes no  reason  for  denying  the  wife's 
motion,  promptly  made,  to  set  aside  the 
decree  and  open  the  case  for  her  defense. 
Nichells  v.  Nichells  (1895)  5  N.  D.  125, 
33  L.R.A.  515,  57  Am.  St.  Rep.  540,  64 
N.  W.  73. 

The  petition  of  a  wife  to  set  aside  a 
decree  of  divorce  obtained  by  her  hus- 
band by  grossly  fraudulent  means,  clear- 
ly proved,  cannot  be  defeated  by  his 
marriage  after  procuring  the  decree,  to 
another  woman,  where  the  marriage  took 
place  so  soon  after  the  decree  was  grant- 
ed that  no  speed  or  diligence  of  the 
wronged  wife  in  applying  to  vacate  the 
decree  could  have  prevented  it.  Whit- 
comb  V.  Whitcomb  (1877)  46  Iowa,  437. 

The  remarriage  of  the  successful  party 
to  a  decree  of  divorce  is  not  of  itself 
an  answer  to  an  attack  on  the  decree  in 
equity,  on  the  ground  of  fraud  in  obtain- 
ing it  and  condonation  during  the  pend- 
ency of  the  divorce  action,  where  the 
1  complainant  has  been  guilty  of  no  laches 
and  was  actually  contesting  the  validity 
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of  the  decree  when  the  second  marriage 
took  place.  Womack  v.  Womack  (1904) 
73  Ark.  281,  83  S.  W.  937,  1136. 

The  fact  that  a  husband  who  obtained 
by  a  plain  and  clearly  proved  fraud  upon 
both  the  court  and  his  wife  a  decree  of 
divorce  afterwards  married  another  and 
an  innocent  woman,  by  whom  he  had 
children,  will  not  avail  to  defeat  a  bill 
of  review,  brought  after  the  lapse  of 
years,  to  set  aside  the  fraudulent  decree, 
where  the  complainant  shows  the  highest 
diligence  on  her  part,  and  clearly  ex- 
plains and  excuses  her  seeming  laches. 
Caswell  v.  Caswell  (1887)  120  lU.  377, 11 
K  E.  342,  affirming  (1886)  24  111.  App. 
548. 

The  marriage  to  another  woman  of  a 
man  who,  by  means  of  a  false  return  of 
personal  service,  obtained  a  divorce 
from  his  absent  wife  by  default,  will  not 
prevent  the  setting  aside  of  the  decree. 
Stephens  v.  Stephens  (1884)  62  Tex.  337. 

When  a  man  has,  after  obtaining  a 
divorce  from  his  wife  by  default,  upon 
her  failure  to  appear  for  trial,  well  know- 
ing the  existence  of  good  reasons  to  ex- 
cuse the  default,  married  another  wo- 
man, his  second  marriage  is  not  a  reason 
sufficient  to  justify  refusing  the  default- 
ing first  wife  leave  and  opportunity  to 
contest,  on  the  merits,  his  right  to  a 
divorce.  Scripture  v.  Scripture  (1893) 
70  Hun,  432,  24  N.  Y.  Supp,  301. 

The  fact  that  one  who  obtained  a  di- 
vorce by  fraud  afterwards  contracted 
and  had  issue  by  a  new  marriage  with  an 
innocent  third  person  is  not  a  bar  to  a 
suit  to  set  the  divorce  aside.  Allen  v. 
Maclellan  (1849)  12  Pa.  328,  61  Am. 
Dec.  608;  Bomsta  v.  Johnson  (1888)  38 
Minn.  230,  36  N.  W.  341. 

The  power  of  a  court  to  set  aside  a 
decree  of  divorce  cannot  be  taken  away 
by  the  act  of  the  party  who  procured  it, 
in  marrying  again.  Comstock  v.  Adams 
(1880)  23  Kan.  513,  33  Am.  Rep.  191. 

The  power  of  a  court  to  set  aside,  upon 
good  grounds,  a  decree  of  divorce,  is  not 
impaired  by  the  subsequent  marriage  of 
the  spouse  to  whom  it  was  granted,  even 
where  a  child  has  been  born,  the  fruit 
of  the  second  marriage.  Medina  v.  Me- 
dina (1896)  22  Colo.  146,  43  Pac.  1001. 

Reasons  of  public  policy  and  regard  to 
the  consequences  which  might  ensue  to 
innocent  persons  from  the  exercise  of  the 
power  to  invalidate  a  decree  of  divorce 
after  it  had  become  res  judicata  are  in- 
sufficient grounds  for  denying  that  the 
power  exists.  Edson  v.  Edson  (1867) 
108  Mass.  590,  11  Am.  Rep.  393. 

The  circumstance  that  one  who  has  ob- 
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tained  a  decree  of  divorce  upon  construc- 
tive service  and  by  default  has  married 
again  is  not  sufficient  to  prevent  the 
opening  of  the  decree  and  the  granting 
of  a  new  trial  in  a  proper  case,  upon  a 
seasonable  application,  in  virtue  of  an 
authorizing  general  statute.  Meyar  v. 
Meyar  (1860)  3  Met.  (Ky.)  298.  As  the 
court  put  it:  With  the  consequences 
that  may  result  to  others  from  the  judg- 
ment complained  of  we  have  nothing  to 
do.  If  wrong  has  been  done,  it  is  attrib- 
utable  alone   to   appellant's   conduct. 

The  marriage  to  another  woman  and 
the  procreation  of  children  by  her  of  a 
husband  who  had  procured  a  decree  of 
divorce  by  constructive  service  and  de- 
fault from  his  insane  wife  while  she 
was  under  his  control  in  an  asylum  with- 
out the  state  is  not  an  insurmountable 
obstacle  to  nullifying  the  decree  through 
a  suit  in  equity.  Newcomb  v.  Newcomb 
(1877)  13  Bush  (Ky.)  544,  26  Am.  Rep. 
222. 

The  fact  that  a  woman  who  procured 
a  divorce  upon  unfounded  charges  that 
her  husband  had  deserted  her,  when  he 
was  merely  traveling  on  business,  and 
procured  an  illegal  order  for  publication 
of  the  summons,  upon  a  false  affidavit 
that  she  knew  not  his  whereabouts,  when 
she  was  in  constant  and  r^ular  corres- 
pondence with  him  all  the  time, — ^mar- 
ried and  had  a  child  by  another  man, — 
will  not  suffice  to  defeat  the  wronged 
husband's  motion  to  set  aside  the  decree 
of  divorce,  on  the  ground  that  it  was  ob- 
tained by  fraud.  Crouch  v.  Crouch 
(1872)  30  Wis.  667. 

The  fact  that  a  man  who,  by  a  wilfully 
false  affidavit  to  publish  the  summons  in 
a  suit  for  divorce,  and  its  publication  in 
a  newspaper  printed  in  German,  of  pur- 
pose to  keep  it  from  his  wife's  knowl- 
edge, obtained  a  decree  of  divorce  by 
default  from  his  wife,  within  a  year  af- 
terwards married  another  woman,  pre- 
sumably innocent,  will  not  defeat  the  mo- 
tion of  his  first  wife  to  set  aside  the 
fraudulent  decree,  where  she  had  no 
knowledge  of  its  existence  until  more 
than  a  year  after  the  second  marriage, 
and  moved  as  soon  as  she  could  acquire 
the  means.  Everett  v.  Everett  (1884) 
60  Wig.  200, 18  N.  W.  637. 

The  marriage  of  a  husband  in  the  face 
of  a  clause  forbidding  him  to  marry 
again,  in  a  decree  of  divorce  obtained 
from  him  by  his  wife,  affords  no  reason 
for  denying  her  application  to  set  aside 
the  decree  in  her  favor,  upon  the  ground 
that  she  was  misled,  deceived,  and 
coerced  by  him  into  bringing  the  suit, 
for  the  corrupt  purpose  on  his  part  of 
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gaining  freedom  from  her.  Lake  v.  Lake 
(1908)  124  App.  Div.  89, 108  N.  Y.  Supp. 
964. 

The  Iowa  supreme  courts  after  holding 
in  Rush  v.  Rush  (1877)  46  Iowa,  648,  26 
AoL  Rep.  179,  a  petition  to  set  aside  a 
divorce  procured  by  fraud,  good  on  de- 
murrer, notwithstanding  it  did  not  al- 
lege that  the  defendant  had  not  married 
again,  denied  an  application  for  a  re- 
hearing, and  filed  a  supplemental  opin- 
ion, in  which  it  said:  In  overruling  the 
demurrer  we  were  of  the  opinion  that  the 
court  below  did  not  err.  .  .  .  If  it 
is  true  that  the  defendant  was  not  a 
resident  of  M —  county,  then  the  court 
did  not  acquire  jurisdiction,  and  the  au- 
thorities are  abundant  .  .  that 
where  there  is  a  lack  of  jurisdiction 
through  the  fraud  of  the  plaintiff  in  the 
action  for  divorce,  the  decree  may  be 
declared  void.  What  would  be  the  effect 
of  fraud  on  the  part  of  the  plaintiff  in 
the  action  if  the  court  had  acquired 
jurisdiction  it  was  not  necessary  for  us 
to  determine,  and  it  is  proper  that  the 
decision  should  be  limited  strictly  to  the 
question  raised.     (1878)  48  Iowa,  701. 

That  a  woman  was  granted  permission 
to  marry  again  in  a  decree  of  divorce 
which  she  fraudulently  procured  by  false 
testimony  which  imposed  upon  the  court 
neither  precludes  the  court  from  setting 
the  decree  aside  after  notice  and  hearing 
at  the  same  term,  nor  requires  her  in- 
tended second  husband  to  have  notice  of 
and  opportunity  to  be  heard  in  the  pro- 
ceedings, in  the  absence  of  explicit  proof 
that  an  actual  marriage  ceremony  had 
been  performed.  Todhunter  v.  DeGraff 
(1914)  164  Iowa,  567,  146  N.  W.  66. 

Although  a  new  marriage  to  another 
spouse  of  one  who  succeeded  in  obtain- 
ing a  divorce  by  a  fraud  or  other  means 
which  prevented  a  defense  to  the  suit 
is  not  of  itself  sufficient  to  defeat  a  suit 
in  equity  or  other  appropriate  proceed- 
ing to  set  aside  the  decree,  it  is  always 
a  factor,  and  an  important  one,  in  de- 
termining whether  or  not  relief  from  the 
decree  shall  be  granted.  Brockman  v. 
Brockman  (1916)  —  Minn.  — ,  157  N.  W. 
1086;  Leveridge  v.  Leveridge  (1911)  — 
N.  J.  Eq.  — ,  79  Atl.  422. 

A  stronger  case  to  vacate  a  divorce  is 
ordinarily  required  where  the  successful 
party  has  remarried  than  if  the  status 
of  the  parties  has  remained  unchanged. 
Richards  v.  Richards  (1913)  24  Idaho, 
87,  132  Par.  576;  Caswell  v.  Caswell 
(1887)  120  m.  377,  11  N.  E.  342,  affirm- 
ing (1886)  24  111.  App  548;  Whittaker 
V.  Whittaker  (1894)  151  HI.  266,  37  N. 
E.  1017. 
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While  a  second  marriage  and  issue  by 
it  of  one  who  obtained  a  divorce  do  not 
of  themselves  preclude  a  court  of  equity 
from  setting  the  divorce  aside  when 
properly  impeached  for  fraud  and  collu- 
sion, yet  they  are  circumstances  to  make 
the  court  hesitate  and  scrutinize  closely 
the  evidence  tainting  the  decree.  Whitt- 
ley  V.  Whittley  (1908)  60  Misc.  201,  111 
N.  Y.  Supp.  1078. 

The  fact  that  a  husband  divorced  in*  a 
suit  brought  in  the  wife's  name  married 
again  and  has  children  alive  by  the 
second  wife  is  a  circumstance  to  be  taken 
into  account  in  estimating  the  sufficiency 
and  weight  of  contradicted  testimony  ad- 
duced by  the  first  wife  to  excuse  her  ap- 
parent laches  in  delaying  seven  years  to 
bring  a  suit  in  equity  to  annul  the  de- 
cree.   Sloan  V.  Sloan  (1882)  102  HL  581. 

It  is  admittedly  proper  and  right  for 
a  court  in  which  a  decree  of  divorce  is 
attacked  for  fraud  or  other  misconduct 
in  procuring  it  to  act  with  caution  and 
protect  as  far  as  possible  an  innocent 
third  person  who  may  have  married  the 
Bi)ouse  who  obtained  the  divorce.  Earle 
V.  Earle  (1883)  91  Ind.  27;  Sampson  v. 
Sampson  (1916)  223  Mass.  451,  112  N. 
E.  84;  Nichols  v.  Nichols  (1874)  25  N.  J. 
Eq.  60. 

The  courts  manifest  a  justifiable  reluc- 
tance to  annul  decrees  of  divorce  after 
the  spouses  who  have  obtained  them 
have,  on  the  faith  of  them,  contracted 
new  marriages  with  innocent  third  per- 
sons. Maher  v.  Title  Guarantee  &  T.  Co. 
(1900)  95  HL  App.  365;  Bomsta  v.  John- 
son (1888)  38  Minn.  230,  36  N.  W.  341; 
Dunn  V.  Dunn  (1834)  4  Paige  (N.  Y.) 
425;  Scripture  v.  Scripture  (1893)  70 
Hun,  432,  24  N.  Y.  Supp.  301. 

Although  a  delay  of  about  a  month, 
even  without  explanation  or  excuse,  by 
a  wife  in  applying  to  set  aside  a  decree 
of  divorce  obtained  by  her  husband  on 
default,  and  for  leave  to  come  in  and 
defend  his  suit,  where  she  was  personal- 
ly served,  but  irregularly,  because  out- 
side the  state,  and  where  an  official  copy 
of  the  decree  was  exhibited  to  her  im- 
mediately after  it  was  granted,  was  held 
too  short  to  warrant  the  court  in  deny- 
ing her  application  and  ordering  the  de- 
cree to  stand  as  conclusive,  still,  inas- 
much as  the  husband  had,  in  the  inter- 
vening time,  contracted  another  mar- 
riage with  an  innocent  woman  on  the 
faith  of  the  decree,  equity  allowed  it  to 
stand  until  the  determination  of  the  suit 
and  the  establishment  of  the  divorced 
wife's  defense,  to  protect  the  rights  of 
the  second  wife.  Dunn  v.  Dunn  (1834) 
4  Paige  (N.  Y.)  426. 
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When  a  man  has  married  again  after 
obtaining  a  decree  of  divorce  from  his 
first  wife  by  default,  if  she  makes  a 
seasonable  motion  to  be  allowed  to  de- 
fend his  suit,  and  shows  a  good  defense 
upon  the  merits  and  a  good  excuse  for 
failing  to  appear  for  trial,  the  judg- 
ment against  her  will  be  opened  on  just 
terms  and  the  case  heard  on  the  merits; 
but,  out  of  regard  for  the  innocent 
second  wife,  the  decree  will  be  allowed 
to  stand  to  abide  the  event,  and  cohabi- 
tation with  her  in  the  meantime  cannot 
be  esteemed  adulterous.  Scripture  v. 
Scripture  (1893)  70  Hun,  432,  24  N.  Y. 
Supp.  301. 

While  a  court  may  have  the  power 
in  its  discretion  to  set  aside  a  decree 
of  divorce  in  the  public  interest,  where 
a  fraud  which  prevented  a  defense  has 
been  charged,  and  a  meritorious  defense 
existed,  yet  where  there  was  a  personal 
service  of  process,  conflicting  testimony 
concerning  the  alleged  fraud,  negligence 
in  not' setting  up  a  defense,  and  a  second 
marriage  of  the  successful  spouse  after 
a  lapse  of  time  sufficient  in  law  to  make 
remarriage  lawful,  a  refusal  to  vacate 
the  decree  is  no  abuse  of  judicial  discre- 
tion, and  not  the  subject  of  review  on 
appeal.  Faulkner  v.  Faulkner  (1916)  90 
Wash.  74,  155  Pac.  404. 

The  circumstances  that  a  man  who 
had  obtained  a  divorce  from  his  wife, 
and  had  its  validity  affirmed  in  an  inde- 
pendent adversary  suit  subsequently 
brought,  in  reliance  upon  two  judgments 
in  his  favor,  in  good  faith  married  and 
had  offspring  by  another  woman,  ap- 
parently contributed  to  the  defeat  of 
his  divorced  wife  in  a  subsequent  action 
for  support  and  maintenance,  based  on 
allegations  that  the  divorce  was  obtained 
by  fraud  and  its  benefits  accepted  under 
duress.  Bidweli  v.  Bid  well  (1905)  139 
N.  C.  402,  2  L.R.A.(N.S.)  324,  111  Am. 
St.  Kep.  797,  52  S.  E.  55. 

Reasons  of  public  policy  and  regard 
to  the  consequences  which  may  ensue 
to  innocent  third  persons  from  overturn- 
ing decrees  of  divorce  after  they  have 
become  res  judicata,  while  forceful,  are, 
however,  nothing  more  than  considera- 
tions moving  courts  to  exercise  their 
power  to  set  aside  divorces  with  great 
caution,  and  only  in  cases  where  the 
rights  of  the  aggrieved  are  quite  clear 
and  have  been  insisted  upon  in  due  sea- 
son, without  an  imputation  of  negli- 
gence. Edson  V.  Edson  (1867)  108  Mass. 
590,  11  Am.  Rep.  393. 

A  court  has  little  reluctance  in  annul- 
ling a  decree  of  divorce  obtained  by  a 
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ing  with  his  wife  to  suppress  evidence 
which,  if  disclosed,  would  have  moved 
the  court  to  refuse  the  decree,  in  case 
of  a  second  marriage  by  him  to  another 
woman  in  pari  delicto  with  him  in  the 
enterprise.  Winder  v.  Winder  (1910) 
86  Neb.  495,  125  N.  W.  1095. 

A  paramour  who  conspired  with  a 
man  to  obtain  a  divorce  from  his  wife 
at  the  same  time  that  she  was  procuring 
one  from  her  husband  does  not,  by 
marrying  him  as  soon  as  both  decrees 
have  been  granted,  gain  any  equity 
worthy  of  judicial  consideration  against 
the  wronged  wife,  seeking  to  set  aside 
the  divorce  against  her  on  the  ground 
that  it  was  obtained  by  fraud.  Wisdom 
V.  Wisdom  (1888)  24  Neb.  551,  8  Am.  St. 
Rep.  215,  39  N.  W.  594. 

It  is  quite  as  proper  and  important 
in  a  court  before  which  a  divorce  is 
attacked  to  protect  a  wronged  husband 
or  wife  and  their  innocent  children 
against  a  fraudulent  decree  as  it  is  to 
protect  an  innocent  third  person  whc 
may  have  married  the  spouse  who  ob- 
tained the  tainted  decree.  Earle  v. 
Earle  (1883)  91  Ind.  27. 

A  court,  it  has  been  well  said,  cannot 
suffer  itself  to  be  used  fraudulently 
by  a  man  reckless  of  his  initial  marriage 
obligations,  as  an  instrumentality  for 
wronging  his  first  wife,  merely  to  protect 
his  second  wife.  Sampson  v.  Sampson 
(1916)  223  Mass.  451,  112  X.  E.  84. 

The  wrong  suffered  by  and  the  hard- 
ship to  a  second  wife  of  a  man  who 
obtained  a  decree  of  divorce  from  his 
first  wife  by  a  plain  fraud  upon  her  and 
the  court  are  no  greater  and  require 
no  higher  consideration  than  the  wrong 
suffered  by  and  the  hardship  to  the  first 
w^ife  when  she  attacks  the  decree  in 
equity  and  establishes  both  the  fraud 
and  her  own  diligence.  Caswell  v.  Cas- 
well (1887)  120  m.  377,  11  N.  E.  342, 
affirming  (1886)  24  111.  App,  548. 

As  one  court  has  remarked,  a  legal 
wife  at  least  is  as  much  entitled  to  have 
her  status  preserved  as  an  unfortunate 
and  possibly  duped  woman  who  mis- 
takenly thought  herself  to  be  the  second 
wife,  to  have  her  status  justified  and 
established.  Sampson  v.  Sampson 
(Mass.)  supra. 

According  to  one  court  the  marital 
rights  of  a  lawful  wife  divorced  by 
fraudulent  means  are  at  least  equal  to 
those  of  another  woman,  however  inno- 
cent herself,  who  afterwards  married 
the 'husband,  and  the  first  wife  cannot 
be  robbed  of  her  rights  by  fraud,  nor 
can  the  recreant  husband  profit  by  his 
fraud    and    the    innocence    of    another 
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woman  whom  he  married.  McConkey  v. 
MeConkey  (1914)  —  Tex.  Civ.  App.  — , 
187  S.  W.  1100. 

The  second  wife  of  a  man  divorced 
by  fraud  from  his  first  one,  it  has  been 
said,  is  no  more  placed  in  extremis  than 
is  any  woman  who  innocently  marries  a 
married  man.  Her  misfortune  is  imput- 
able to  nothing^  but  the  guilt  of  her 
husband,  or,  perhaps,  to  a  carelessness 
of  her  own.  On  the  other  hand,  if  a 
decree  fraudulently  obtained  cannot  be 
vacated,  then  the  court  can  be  used  by 
a  reckless  man  as  an  instrumentality  to 
deprive  an  innocent  wife  of  a  support 
from  her  husband,  of  the  right  to  dower 
in  his  estate,  of  the  possession  of  her 
children,  besides  stamping  her  name,  it 
may  be,  with  an  unmerited  disgrace. 
Such  a  retribution  should  not  fall  upon 
her,  at  least.  Holmes  v.  Holmes  (1874) 
63  Me.  420. 

XXXIV,  Attaoka  mi  parts  of  decrees  of 

divorce, 

a.  Generally.  ' 

Attacks  upon  decrees  of  divorce  which 
do  not  question  their  validity  and  right- 
fulness so  far  as  they  dissolve  the  mar- 
riage, but  merely  seek  to  annul  or  ma- 
terially to  change  other  parts  of  them, 
notably  their  provisions  respecting  di- 
visions of  property  between  the  spouses, 
the  payment  of  alimony,  and  the  custody 
and  support  of  the  children,  have  been 
frequently  made  with  varying  degrees  of 
success  and  failure. 

An  early  decision  in  Iowa  declared 
that  if  a  decree  of  divorce  was  voidable 
for  fraud,  its  infirmity  was  total,  and 
therefore  a  bill  in  equity  which  sought 
to  set  it  aside  only  so  far  as  it  affected 
the  property  rights  of  the  complainant, 
and  left  it  unassailed  as  a  dissolution 
of  the  marriage,  could  not  be  maintained. 
McCraney  v.  McCraney  (1857)  5  Iowa, 
233,  68  Am.  Deo.  702. 

This  case  was  criticized  by  the  su- 
preme court  of  Missouri  upon  another 
point;  it  was  said  to  be  against  the  great 
weight  of  authority  in  the  United  States 
in  sanctioning  the  doctrine  that  a  statute 
commanding  petitions  or  their  verifica- 
tions in  divorce  suits  to  allege  the  ab- 
sence of  collusion,  etc.,  was  not  so  man- 
datory as  to  invalidate  a  divorce  granted 
without  conformity  to  its  requirements. 
Hinkle  v.  Lovelace  (1907)  204  Mo.  208, 
11  L.RA.(N,S.)  730,  120  Am.  St.  Rep. 
698,  102  S.  W.  1015,  11  Ann.  Cas.  794. 

In  other  states  where  suits  have  been 

brought  or  other  proceedings  have  been 

instituted  to  change  or  annul  parts  of 
L.RA.1917B. 


I  decrees  of  divorce  without  affecting 
I  them  so  far  as  they  dissolved  marriages, 
the  courts  have  either  granted  in  whole 
or  in  part,  or  refused  the  relief  sought 
upon  other  grounds  than  acquiescence 
in  the  assailed  judgment  as  a  dissolution 
of  marriage. 

6.  In  respect  of  alimony, 

A  decree  of  divorce  which  omits,  as 
a  result  of  the  defendant's  fraud,  to 
allow  the  plaintiff  alimony  granted  in 
a  suit  wherein  alimony  was  a  part  of 
the  prayed-for  relief,  may  be  opened 
and  made  to  award  alimony  without  af* 
fecting  the  dissolution  of  the  marriage. 
Re  Smith  (1906)  74  Kan.  452,  87  Pac^ 
189. 

While  by  statute  the  Kentucky  court 
of  appeals  is  powerless  to  disturb  a  de- 
cree of  divorce  so  far  as  it  operates  to 
dissolve  the  marital  relation,  yet,  if,  in 
granting  such  a  decree,  the  court  does 
not  make  a  suitable  provision  for  the 
wife, — ^al lowing  her  nothing  at  all,  too 
little,  or  too  much, — an  appeal  will  lie 
from  that  part  of  the  decree,  and  the 
court  of  appeals  may,  at  the  instance 
of  the  litigant  aggrieved  by  it,  exam'ine 
and  reverse  it  if  wrong  has  been  done. 
Bourne  v.  Simpson  (1849)  9  B.  Mon. 
(Ky.)  454. 

A    decree    of    divorce    obtained    by 
default  upon  service  by  publication,  so 
far  as  it  awards  alimony  out  of   the^ 
defendant's  property,  may  be  success-' 
t  fully  attacked  and  set  aside  by  bill  in, 
'  equity   upon   proof   that    the    awarded^ 
alimony  was  based  upon  fraud  and  per-, 
jury   respecting   the   ownership   of   the 
property.     Klaes  v.  Klaes    (1897)    103 
Iowa,  689,  72  N.  W.  777. 

A  bill  in  equity  by  a  divorced  wife  lies 
to  set  aside  the  decree  for  alimony, 
awarded  her  husband,  and  to  annul  a 
mortgage  given  by  him  to  secure  his 
attorney's  fees  and  advances,  where  suchj 
award  was  obtained  by  means  of  false, 
testimony  that  the  mortgaged  real  estate' 
had  been  purchased  with  the  husband's 
money,  and  the  legal  title  taken  in  the 
wife's  name.    Ibid. 

A  man  estopped  by  afterwards  marry- 
ing another  woman  from  attacking  the 
validity  of  a  divorce  dissolving  his  mar- 
riage to  his  former  wife  by  a  decree 
she  obtained  in  a  foreign  state  .by, 
default,  upon  a  constructive  seryi^^.as 
not  estopped  from  conte^^ii^i.  t^^  vV^t 
lidity  of  an  amendii^epjtr  Qm^^Q/te  <iibat 
decree,  without  xvotiee-.tO/J^m).  wiU^i^kt 
his  knowledge,  and  after  hxs  &6^opd,ma^-» 
.  ria^  ih^  A^^i  pl^9«»^  ^y^  w^jflh^^liinpnd! 
wftft:  aiygrdo^  tq,  :}iis r#oiifler  ;^pouseji  and 
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a  personal  judgment  against  him  for 
the  amount  of  it  was  rendered.  Hekking 
V.  Pfaff  (1898)  43  L.R.A.  618,  33  C.  C.  A. 
328,  50  U.  S.  App.  484,  91  Fed.  60. 

An  unreasonable  and  excessive  allow- 
ance of  alimony  in  a  decree  of  divorce 
is  not  a  ground  for  annulling  the  judg- 
ment, because  an  application  to  reduce 
it  affords  a  sufficient  remedy.  O^Brien 
V.  D'Hemeeourt  (1907)  118  La.  996,  43 
So.  654. 

A  judgment  for  alimony  in  a  divorce 
suit  will  not  be  vacated  by  a  court  of 
equity  on  the  ground  that  it  rested  upon 
false  testimony.  Mengel  v.  Mengel 
(1909)  145  Iowa,  737,  120  N.  W.  72,  122 
N.  W.  899. 

A  defense  to  an  action  to  recover 
alimony  that  so  much  of  the  decree  of 
divorce  as  awarded  alimony  was  pro- 
cured by  a  fraud  of  the  plaintiff  upon 
the  court,  acquiesced  in  by  defendant 
because  of  false  representations  to  him 
by  the  plaintiff  respecting  the  state  of 
her  health,  is  bad  on  demurrer  for  the 
reason  that  the  alleged  fraud  consisted 
of  matters  which  the  court  had  to  con- 
sider in  granting  the  decree.  Cheever 
V.  Kelly  (1915)  96  Kan.  269,  150  Pac. 
529. 

A  decree  of  divorce  awarding  alimony, 
granted  to  a  wife  for  the  husband's 
fault,  pursuant  to  his  agreement,  when 
not  in  anywise  affected  by  mistake  or 
•fraud,  cannot,  after  the  term  at  which 
it  was  granted  has  expired,  be  modified 
on  the  husband's  motion.  Stanfield  v. 
Stanfield  (1908)  22  Okla.  574,  98  Pac. 
334. 

A  decree  of  divorce  rendered  by 
default  upon  a  service  by  publication 
only,  without  any  appearance  by  the  de- 
fendant, containing  no  reservation  of 
jurisdiction  over  the  subject  of  costs  and 
alimony,  may  not  be  altered,  amended, 
or  modified  so  as  to  impose  on  the  de- 
fendant an  obligation  to  pay  alimony  or 
costs,  notwithstanding  a  statute  em- 
powering a  court  or  judge  to  set  aside, 
alter,  or  modify  a  decree  of  divorce  at 
any  time  after  making  it,  so  as  to  pro- 
vide for  appointing  trustees  to  care  for 
and  have  the  custody  of  minor  children, 
or  for  the  maintenance  of  either  party. 
McFarlane  v.  McParlane  (1903)  43  Or. 
477,  73  Pac.  203,  75  Pac.  139. 

The  statutory  prohibition  in  Indiana 
against  reviewing  decrees  and  proceed- 
ings in  divorce  suits  renders  actions  to 
review  judgments  in  attachment  for  ali- 
mony not  maintainable,  irrespective  of 
the  consideration  that  the  attachment 
is  not  an  independent  but  merely  a  pro- 
visional remedy  in  aid  of  the  suit. 
L.R.A.1917B. 


Keller  v.  Keller  (1894)  139  Ind.  38,  38 
N.  E.  337. 

c.  In  respect  of  division  of  property, 

A  decree  of  divorce  granted  by  de- 
fault to  a  woman  from  her  husband  upon 
a  constructive  service  by  publication 
only,  upon  the  ground  of  desertion, 
awarding  her  as  alimony  color  of  title 
to  a  slave  owned  by  him,  may  be  avoided 
by  him  on  the  ground  that  it  was  ob- 
tained by  fraud,  conspiracy  and  false 
testimony,  in  a  later  action  to  recover 
the  possession  or  value  of  the  slave, 
brought  by  him  against  the  wife  and 
her  grantees  of  such  slave,  charging 
them  with  having  knowingly  participated 
in  the  fraud  and  conspiracy.  Plummer 
V.  Plummer  (1859)  37  Mis8.'^185,  Handy, 
J.,  dissenting. 

A  judgment  of  divorce  containing  pro- 
visions awarding  alimony,  and  appor- 
tioning community  property,  granted  up- 
on the  false  testimony  of  the  husband, 
wilfully  designed  to  undervalue,  and 
conceal  the  quantity  and  worth  of  his 
possessions,  where  the  wife  could  not,  by 
any  reasonable  diligence,  ascertain  the 
amount  and  value  of  the  community 
property,  and  was  compelled  to  depend 
wholly  upon  the  husband's  testimony, — 
should  be  set  aside  at  her  suit,  as  having 
been  fraudulentlv  obtained.  McMurrav 
V.  McMurray  (1887)  67  Tex.  665,  4  S.  W. 
357. 

When  a  wife  had  the  opportunity  to 
discover  an  alleged  fraud  of  her  husband 
respecting  the  values  of  his  properties 
divided  between  her  and  him  by  a  decree 
of  divorce,  and  had  full  knowledge  of 
all  the  items  composing  his  estate,  her 
delay  for  three  years  to  move  to  set 
aside  the  decree  is  laches  sufficient  to 
bar  her  from  relief.  Ferry  v.  Ferry 
(1894)  9  Wash.  239,  37  Pac.  431. 

It  is  not  a  ground  for  setting  aside  a 
judgment  for  divorce  that  the  husband 
concealed  from  the  court  and  his  wife 
community  property,  since  such  prop- 
erty retains  its  community  character, 
and  the  wife's  rights  in  it  are  unaffected 
by  the  decree.  Meisenheimer  v.  Meisen- 
heimer  (1909)  55  Wash.  32,  133  Am.  St. 
Rep.  1005,  104  Pac.  159. 

A  divorce  granted,  to  a  wife  upon  her 
cross  bill  in  her  husband's  suit  will  not 
be  set  aside  on  the  ground  that  he  com- 
mitted a  fraud  upon  her  by  undervalu- 
ing his  property,  or  that  she  was 
awarded  a  smaller  share  of  it  than  she 
should  have  had,  when  such  property 
consisted  of  sundry  pieces  of  real  estate, 
all  known  to  her,  and  the  true  value  of 
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which  she  might  easily  have  ascertained. 
Ferry  v.  Ferry  (Wash.)  supra. 

d.  In  respect  of  custody  and  support  of 

children. 

A  portion  of  a  decree  of  divorce 
awarding  the  custody  of  a  minor  child 
of  the  marriage  thereby  dissolved  to  the 
spouse  who  obtained  it  may  be  shown  to 
have  been  obtained  by  fraud  of  the  suc- 
cessful party  in  a  proceeding  of  habeas 
corpus  by  the  other  spouse,  to  recover 
possession  of  the  child.  Milner  v.  Gatlin 
(1915)  143  G&.  816,  L.R.A.1916B,  977,  85 
S.  E.  1045,  Atkinson,  J.,  dissenting. 

So  much  of  a  decree  of  divorce  as 
awarded  to  a  husband  the  custody  of 
the  minor  children  of  the  marriage,  and 
which  was  procured  by  his  deception 
and  fraud  upon  the  wife,  may  be  set 
aside  at  her  suit,  and  the  right  to  the 
custody  of  the  children  may  be  re-exam- 
ined and  again  determined.  Trammell*  v. 
Trammell  (1904)  —  Tex.  Civ.  App.  — , 
80  S.  W.  119. 

The  provisions  of  a  decree  of  divorce 
requiring  the  payment  of  stated  sums  of 
money  for  the  support  of  the  children 
of  the  dissolved  marriage  may,  in  a 
proper  action  or  proceeding,  subsequent- 
ly brought,  be  modified  so  as  to  reduce 
such  sums,  upon  proof  that  a  change 
in  the  circumstances  and  ability  of  the 
party  ordered  to  pay  them  has  occurred 
since  the  decree  was  made.  Julian  v. 
Julian  (1916)  —  Ind.  App.  — ,  111  N.  E. 
196. 

A  decree  of  divorce  awarding  the  suc- 
cessful spouse  the  custody  of  the  chil- 
dren of  the  marriage,  granted  where  the 
defendant  had  due  notice,  full  opportu- 
nity to  be  heard,  and  was  heard,  is  final 
and  not  open  to  any  change  or  modifi- 
cation upon  a  subsequent  application,  so 
long  as  no  change  occurs  in  the  circum- 
stances in  which  it  was  granted,  and 
where  the  only  existing  statute  empower- 
ing the  court  to  modify  such  a  decree 
in  respect  of  the  custody  of  children 
limits  the  power  to  cases  in  which  cir- 
cumstances render  changes  expedient. 
Youde  V.  Youde  (1907)  136  Iowa,  719, 
114  N.  W.  190. 

A  decree  of  divorce  granted  a  wife 
after  her  petition  had  been  amended  by 
consent,  and  when  the  husband  had  ap- 
peared, but  failed  wilfully  to  answer, 
awarding  the  custody  of  a  child  of  the 
marriage  and  reasonable  alimony  to  the 
wife,  should  not  be  set  aside  and  changed 
upon  a  subsequent  application  by  the 
husband,  where  the  only  statute  that  ap- 
plies to  such  cases  requires  a  joinder  of 

both  parties  in  a  petition  to  vacate  a 
L.R.A.Ha7B. 


decree  of  divorce.  Bristow  v.  Bristow 
(1899)  21  Ky.  L.  Rep.  481,  51  S.  W.  819. 
It  is  not  a  ground  for  setting  aside 
a  judgment  of  divorce,  and  allowing  a 
wife  to  come  in  and  answer  after  de- 
fault on  personal  service,  that  it  in  terms 
"wholly"  releases  the  husband  from  his 
duty  and  obligation  to  support  and  edu- 
cate the  children  of  the  marriage,  when 
a  statute  is  in  force,  authorizing  the 
courts,  from  time  to  time,  to  revise  and 
alter  decrees  of  divorce  in  respect  of  the 
care,  custody,  education,  and  mainte- 
nance of  the  children  of  the  dissolved 
marriage.  Lessig  v.  Lessig  (1908)  136 
Wis.  403, 117  N.  W.  792. 

e.  To  cancel  prohihition  against  a  new 

marriage, 

A  husband  who  has  been  forbidden  to 
marry  again  in  a  decree  of  divorce  ob- 
tained by  his  wife  after  due  notice  to 
him  and  an  opportunity  to  defend  on 
the  ground  that  he  had  abandoned  her 
for  some  years  because  of  his  religious 
belief  and  opinion  that  marriage  was  un- 
lawful and  void, — a  condition  of  mind 
which  rendered  him  unfit  for  the  matri- 
monial state, — should  not  be  granted 
leave  to  marry  again  on  his  subsequent 
petition  for  modification  of  the  decree 
in  that  particular,  without  proof  of 
recantation.  Child^s  Case  (1872)  109 
Mass.  406. 

XXXV,  Need  of  preliminary  motion  for 
relief  hefore  attaching  decree  of  di' 
vorce. 

It  is  said  to  be  settled  law  in  Alabama 
that  any  attempt  to  impeach  and  annul 
a  judgment  other  than  by  a  direct  ap- 
peal or  a  direct  proceeding  in  the  court 
which  rendered  it,  before  the  term  at 
which  it  was  rendered  expired,  is  a  col- 
lateral attack;  but,  in  that  association, 
it  was  added  that  this,  of  course,  does 
not  deny  the  well-settled  jurisdiction  of 
equity  to  review  judgments  founded  on 
fraud,  accident,  or  mistake.  Johnson  v. 
Johnson  (1913)  182  Ala.  376,  62  So.  706. 

It  has  been  doubted  in  the  same  state 
whether  any  excuse  is  necessary  for  not 
applying  for  relief  against  a  decree  to 
the  court  which  made  it,  before  resorting 
to  equity  to  set  it  aside;  but  the  doubt 
was  expressed  in  a  case  where  the  excuse 
made  was  ample.  Rittenberry  v. 
Wharton  (1912)  176  Ala.  390,  58  So.  293. 

But  then  again,  the  same  court  has 
held  that  a  complainant  in  equity,  to 
set  aside  a  judgment  at  law  on  the 
ground  of  fraud,  accident,  or  surprise, 
being  bound  to  show  due  diligence,  must 
show  as  a  condition  of  obtaining  relief 
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that  applieation  was  made  to  be  relieved 
from  the  judgment,  to  the  court  which 
rendered  it,  during  the  term,  or  else 
set  forth  a  valid  reason  for  not  making 
such  an  application.  Hendley  v.  Chabert 
(1914)  189  Ala.  258,  65  So.  993. 

A  bill  in  equity  to  set  aside  a  decree 
fraudulently  procured  does  not  want 
equity  in  failing  to  allege  an  application 
for  relief  to  the  court  which  made  it, 
where  the  evidence  establishes  that  such 
an  application  was  deferred  until  it 
was  too  late  to  make  it,  in  reliance  upon 
repeated  promises  by  the  successful  liti* 
gant  to  do  justice  notwithstanding  the 
decree.  Rittenberry  v.  Wharton  (Ala.) 
supra. 

The  possibility  that  a  judgment  of 
divorce  would  have  been  set  aside  for 
want  of  jurisdiction  upon  motion  is  not 
a  bar  to  a  suit  in  equity  to  annul  it  for 
fraud.  Johnson  v.  Coleman  (1868)  23 
Wis.  452,  99  Am.  Dec.  193. 

A  court  which  granted  a  divorce  will 
not  set  it  aside  on  motion  grounded  upon 
the  charge  that  it  was  procured  by  fraud, 
after  the  spouse  who  obtained  it  has 
died,  but  will  leave  the  applicant  to  an 
action  in  the  nature  of  a  bill  of  review, 
in  which  the  heirs  at  law  and  representa- 
tives of  the  decedent,  and  others  inter- 
ested in  the  real  estate,  may  be  made 
parties.  Watson  v.  Watson  (1874)  47 
How.  Pr.  (N.  Y.)  240;  Groh  v.  Groh 
(1901)  35  Misc.  354,  71  N.  Y.  Supp.  985. 

A  decree  of  divorce  obtained  by  a  man 
since  deceased  cannot  be  set  aside  upon 
motion  by  the  divorced  wife,  charging 
fraud  and  irregularity,  upon  notice  to 
the  administrator,  no  matter  how  clearly 
it  may  appear  that  the  movant  may  be 
entitled  to  the  relief  sought  if  the  facts 
stated  by  her  are  established.  Watson 
V.  Watson  (1874)  1  Hun  (N.  Y.)  267. 

XXXVI.  ReneireH   attacks   on  divorces 
after  failure  of  prior  ones, 

A  motion  to  vacate  a  decree  of  divorce, 
made  after  the  denial  of  a  motion  to 
continue  the  trial  which  resulted  in  the 
decree,  and  rested  upon  the  same 
grounds  as  were  relied  upon  to  support 
the  motion  to  continue,  must,  in  turn, 
be  denied.  Richards  v.  Richards  (1913) 
24  Idaho,  87,  132  Pac.  576. 

A  suit  to  annul  a  judgment  of  divorce 
by  one  previously  defeated  in  a  motion 
to  set  aside  the  decree,  and  based  upon 
grounds  known  to  the  plaintiff  at  the 
time  the  motion  was  made,  some  of  which 
were,  and  all  of  which  might  have  been, 
used  to  support  the  motion,  cannot  be  i 

maintained.     Meisenheimer   v.   Meisen- 

L.R.A.1917B. 


heimer  (1909)  55  Wash.  32, 133  Am.  St 
Rep.  1005,  104  Pac.  159. 

An  original  action  by  a  husband 
against  his  wife,  to  annul  a  decree 
divorcing  her  from  her  former  husband^ 
is  barred  by  the  pendency  of  a  suit 
previously  brought  by  her  against  him 
for  a  divorce,  in  which  he  set  up  the 
defense  that  he  had  been  induced  to 
marry  her  by  the  false  pretense  that 
her  divorce  from  her  former  husband 
was  valid,  and  prayed  by  way  of  cross 
bill  that  such  divorce  be  annulled  upon 
the  same  grounds.  Van  Slyke  v.  Van 
Slyke  (1914)  183  Mich.  536,  150  N.  W. 
114. 

Once  a  judgment  of  divorce  rendered 
after  an  appearance  and  defense  has 
been  attacked  and  declared  valid  in  an 
independent  contested  suit  in  another 
jurisdiction  it  is  not  open  to  another  at> 
tack  in  another  action,  based  on  the  the- 
ory  that  it  was  fraudulently  obtained. 
Bidwell  V.  Bidwell  (1905)  139  N.  0.  402, 
2  L.R.A.(N.S.)  324,  111  Am.  St.  Rep. 
797,  52  S.  E.  55. 

A  wife  who  began  and  abandoned  pro- 
ceedings to  annul  a  decree  of  divorce 
obtained  by  her  husband  by  default  on 
a  constructive  service,  pursuant  to  a 
money  settlement  made  under  advice 
of  counsel,  was  defeated  in  a  later  attack 
on  the  decree,  based  upon  the  alleged 
fact  that  it  had  been  obtained  by  a  fraud 
which  she  had  not  discovered  until  with- 
in the  preceding  six  months.  Peyton  v. 
Peyton  (1902)  28  Wash.  278,  68  Pac 
757. 

Allegations  in  a  bill  in  equity  brought 
to  reopen  and  set  aside  a  judgment  on 
appeal,  of  the  supreme  court,  by  which  a 
decree  in  chancery  which  set  aside  a 
previous  decree  of  divorce  was  reversed 
and  the  bill  dismissed,  setting  forth,  in 
substance,  that  the  appellant  had  wrong- 
fully and  fraudulenttjr  smuggled  into  the 
record  an  ante-dated  answer  and  cross 
bill  ^'redundant  in  new  matter,^'  not 
stated  or  shown  to  be  material,  where 
the  opinion  of  the  supreme  court  dis- 
closes that  the  reversal  was  based  upon 
the  evidence  taken  on  the  trial,  and  not 
upon  the  pleadings  fall  short  of  show- 
ing the  procurement  of  the  judgment  of 
reversal  and  dismissal  attacked  by  fraud 
and  imposition  upon  the  court,  and  hence 
are  insufficient  to  sustain  the  bill. 
Corney  v.  Corney  (1913)  108  Ark.  415, 
159  S.  W.  20. 

The  dismissal  on  the  merits,  after  a 
contested  hearing^  of  a  wife's  complaint 
against  her  husband  for  a  divorce,  be- 
cause of  her  failure  to  prove  sufficient 
grounds  to  warrant  a  decree,  does  not 
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revive  and  reinstate  a  previous  deoree 
obtained  by  her  after  an  ex  parte 
hearing  upon  a  service  by  publication 
only,  afterwards  set  aside  by  an  order 
giving  the  husband  leave  to  answer,  from 
which  nb  appeal  was  taken,  where  the 
wife  subsequently  dismissed  the  suit  for 
the  purpose  of  beginning  anew.  Cheyney 
V.  Cheyney  (1910)  1C3  Mich.  598, 128  iv. 
W.  780. 

The  denial  of  a  motion  to  set  aside 
a  decree  granted  by  default,  annulling 
a  marriage,  is  no  bar  to  a  subsequent 
action  to  set  aside  the  decree  on  the 
ground  that  it  was  obtained  by  fraud. 
Blank  v.  Blank  (1887)  107  N.  Y.  91,  13 
N.  E.  615;  Monroe  v.  Monroe  (1893)  60 
Hun,  635,  50  N.  Y.  S.  R.  237,  21  N.  Y. 
Supp.  655. 

Although  a  petition  by  a  complaining 
wife  who  had  been  divorced  a  mensa  et 
thoro  from  her  husband  on  the  ground 
that  he  had  deserted  her,  to  set  aside 
a  subsequent  decree  obtained  by  him 
against  her  on  the  ground  of  her  adul- 
tery, may  not  warrant  the  court  in  anul- 
ling  the  decree,  yet,  when  such  petition 
contains  averments,  though  vague  and 
general  in  form,  of  surprise,  mistake^  and 
fraudulent  concealment  of  the  earlier 
decree  from  the  court  which  granted  the 
latter,  the  dismissal  of  the  petition  may 
be  accompanied  by  leave  and  be  without 
prejudice  to  another  and  appropriate 
proceeding  to  obtain  the  desired  relief. 
Foxwell  V,  FoxweU  (1912)  118  Md.  471, 
84  Atl.  552. 

After  the  case  had  been  remanded  in 
aecord  with  this  decision,  the  petition 
was  amended  and  the  charges  made  in 
it  were  tried  on  the  merits,  with  the 
result  that  the  husband's  decree  was  set 
aside,  and,  upon  his  appeal,  this  result 
was  affirmed,  in  (1914)  122  Md.  263,  89 
Atl.  494. 

XXXVII.  Attacks  on  diixyi*ces  by  other 
per9on8  than  divorced  epoueee. 


a.  In  general. 

The  party  aggrieved  by  a  decree  of 
divorce  is  the  only  party  who  can  attaek 
it  in  anv  way.  <  Alderson  v.  Bell  (1858) 
9  OaL  321;  ElHott  v.  Wohlfrom  (1888) 
55  OaL  384;  Re  Newman  (1888)  75  CaL 
213,  7  Am.  St.  Rep;.  146,  16  Pac.  887. 

It  is  for  the  legislature  alone  to  de- 
termine to  what  extent  public  policy  re- 
quires the  right  of  any  person  other 
than  the  husband  and  wife  to  intervene 
in  a  divorce  suit.  Baugh  v.  Baugh 
(1877)  37  Mich.  59,  26  Am.  Rep.  495. 

h.  By  strangers. 

If  in  any  circumstances  a  judgment  of 
L.K.A.1917B.  32 


divorce  can  be  annulled  or  opened  at  the 
suit  of  a  stranger,  a  court  is  not  called 
upon  to  interfere  with  it  at  the  instance 
of  those  to  whom  its  effects  are  of  too 
remote  and  indirect  a  character  to  be 
legally  harmful.  Tyler  v.  Aspinwall 
(1901)  73  ConiL  493,  54  L.R.A.  758,  47 
Atl  755. 

A  judgment  of  divorce,  wholly  void, 
may  be  attacked  and  nullified  by  any 
litigant  whose  rights  it  affects,  in  any 
action  to  establish  those  rights.  Kwent- 
sky  V.  Sirovy  (1909)  142  Iowa,  385,  121 
N.  W.  27;  Plummer  v.  Plummer  (1859) 
37  Miss.  185. 

o.  By  second  spouses. 

The  second  husband  of  a  divorced  wife 
cajmot  have  his  own  marriage  to  her 
annulled  on  the  ground  that  she  was, 
when  he  married  her,  still  the  lawful 
wife  of  her  former  husband,  and  her 
decree  was  invalid  by  the  failure  of 
her  petition  to  allege  her  residence  in 
the  county  where  she  brought  her  suit. 
Werz  v.  Werz  (1881)  11  Mo.  App.  26. 

The  husband  of  a  divorced  woman 
has  no  cause  of  action  to  annul  his  mar- 
riage upon  the  ground  that  the  divorce 
she  obtained  from  her  former  husband 
was  procured  by  fraud  and  collusion. 
Roger  V.  Heckel  (1881)  85  N.  Y.  483. 

Certainly  not  when  he  married  her 
with  knowledge  of  her  former  marriage 
and  divorce  suit.  Hall  v.  Hall  (1910) 
139  App.  Div.  120, 123  N.  Y.  Supp.  1056. 

A  man  who  interested  himself  in  and 
promoted  the  suit  of  a  woman  against 
her  husband  for  a  divorce,  intending  to 
marry  her  after  she  had  procured  a  de- 
cree, cannot,  after  he  has  married  her, 
maintain  a  suit  to  set  aside  her  divorce, 
on  the  ground  that  she  obtained  it 
through  a  fraud  on  the  court,  which 
consciously  or  unintentionally  he  aided 
and  abetted  her  in  perpetrating.  Van 
Slyke  V.  Van  Slyke  (1915)  186  Mich. 
324,  152  N.  W.  921. 

A  decree  of  divorce  granted  to  a 
woman  in  regular  proceedings  by  de- 
fault, after  a  personal  service,  pursuant 
to  statute,  without  the  state,  cannot  be 
attacked  by  her  second  husband  in  his 
action  for  a  divorce  from  her  for  alleged 
adultery,  with  counter  charges  by  her 
of  adultery  and  cruel  treatment  by  him. 
Sodini  v.  Sodini  (1905)  94  Minn.  301, 
110  Am.  St.  Rep.  371,  102  N.  W.  861. 

An  action  by  the  second  husband  of  a 
divorced  woman  to  annul  his  marriage 
to  her  cannot  be  maintained  upon  the 
theory  that  the  divorce  granted  her  by 
a  foreign  court,  which  had  jurisdiction 
over  both    the   subject-matter   and   her 
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and  her  former  husband,  was  tainted 
with  fraud  so  as  to  be  invalid,  because,  in 
obtaining  it,  she  had  suppressed  the  fact 
that  she  had  previously,  in  another  suit, 
been  refused  a  divorce,  because  she  had 
been  therein  proved  to  have  been  guilty 
of  adultery  herself.  Bater  v.  Bater,  L. 
E.  [1906]  P.  (Eng.)  209,  75  L.  J.  Prob. 
N.  S.  60,  94  L.  T.  N.  S.  836,  22  Times 
L.  R.  408,  4  Ann.  Cas.  854. 

A  motion  by  a  defendant  after  cross 
appeals  from  a  decree  of  divorce  have 
been  perfected,  to  remand  the  cause  to 
the  court  below,  with  permission  to  him 
to  amend  his  answer  by  setting  up  as  an 
additional  defense  that  his  marriage  to 
the  plaintiff  was  void  for  the  alleged 
reason  that  when  it  took  place  she  was 
really  the  lawful  wife  of  another  man, 
then  living,  from  whom  she  had  been 
divorced  by  a  decree  invalid  in  law,  be- 
ing addressed  to  the  discretion  of  the 
court,  is  properly  denied  on  the  ground 
of  laches,  where,  notwithstanding  his 
averment  that  he  did  not  discover  the 
invalidity  of  his  wife's  divorce  from  her 
former  husband  until  after  the  appeals 
were  taken,  the  record  contradicts  him 
by  statements  in  his  answer  implying 
previous  knowledge  on  his  part,  and  by 
showing  that  his  solicitor  in  the  pending 
cause  had  appeared  and  contested  the 
wife's  decree  as  prosecuting  attorney  of 
the  county,  in  behalf  of  an  interested 
minor  child,  and  had  therefore  full  per- 
sonal knowledge  from  the  beginning  of 
all  the  pertinent  facts.  Robson  v.  Rob- 
son  (1910)  161  Mich.  293,  126  N.  W.  216. 

The  widow  of  a  man  divorced  in  his 
lifetime  is  not  entitled  to  maintain 
against  his  former  wife  a  bill  in  equity 
to  set  aside  the  decree  of  divorce.  Smith 
V.  Smith  (1914)  186  HI.  App.  540. 

d.  By  paramours. 

Unless  some  statute  gives  a  right  to  a 
corespondent  in  a  divorce  to  appear 
therein  and  contest  the  charges,  the 
court  has  no  power,  upon  a  motion  after 
judgment,  to  set  aside  the  decree  and 
open  the  case  to  allow  the  corespondent 
to  disprove  the  charges.  Quigley  v. 
Quigley  (1887)  45  Hun  (N.  Y.)  23. 

A  woman  charged  as  paramour  of  an 
adulterous  husband  whose  answer  in  his 
wife's  action  for  divorce  had  been 
stricken  out  for  failure  to  obey  an  order 
of  court  directing  him  to  pay  alimony 
cannot,  by  joining  him  in  an  application 
made  while  he  continued  in  contempt  of 
court  for  his  disobedience,  have  the  de- 
cree of  divorce  granted  the  wife  set  aside 
to  enable  her  to  disprove  the  charges 

upon  which  the  decree  was  based.    Ibid. 
L.K.A.1917B. 


Although  by  statute  the  right  may 
have  been  given  to  a  corespondent  to 
appear  in  a  divorce  suit  to  disprove 
charges  of  adultery,  an  application  by 
one  to  stay  the  entry  of  an  interlocutory 
decree  in  a  wife's  action  foi*  divorce 
until  the  issues  raised  by  the  applicant's 
proposed  answer  can  be  tried  and  deter- 
mined, grounded  solely  upon  the  affidavit 
of  an  attorney,  unsupported  by  the 
client's  own  denial  of  the  charges,  must 
be  denied.  Stafford  v.  Stafford  (1915) 
170  App.  Div.  172, 156  N.  Y.  Supp.  25. 

A  defendant,  in  an  action  by  a 
wronged  husband  for  criminal  conversa- 
tion with  his  wife,  cannot  attack  u.  de- 
cree of  divorce  obtained  by  the  plaintiff 
from  his  wife,  and  offered  in  evidence  t^ 
make  her  competent  as  a  witness  to  prove 
the  marriage  and  the  offense  charged,  for 
the  purpose  of  disqualifying  her  from 
testifying,  at  least,  upon  any  ground 
falling  short  of  making  the  decree  wholly 
void  for  total  lack  of  jurisdiction.  Wot- 
trich  V.  Freeman  (1877)  71  N.  Y.  601. 

e.  By  children  of  divorced  pareiUa. 

In  the  absence  of  any  statute  allowing 
the  children  of  a  divorced  couple  to  at- 
tack the  decree  divorcing  their  parents 
on  the  ground  that  it  was  granted  by 
collusion  jhid  fraud,  a  bill  by  them  to 
set  it  aside  will  not  lie.  Baugh  v.  Baugh 
(1877)  37  Mich.  59,  26  Am.  Rep.  495. 

In  a  contest  for  the  administration  of 
a  decedent's  estate,  between  his  son  by 
his  first  wife  and  his  second  wife,  a  de- 
cree of  divorce  in  reliance  upon  which 
the  decedent  married  the  second  wife, 
obtained  by  the  first  wife  in  a  suit 
brought  in  the  county  of  the  residence  of 
the  couple,  while  the  defendant  was  in- 
carcerated upon  a  conviction  of  felony, 
in  the  penitentiary  in  another  county, 
cannot  be  annulled  on  the  ground  that 
the  sheriff's  return  of  service  of  process 
on  the  prisoner  by  leaving  a  copy  of  it 
at  his  residence  with  his  wife — a  legal 
service  in  ordinary  cases — was  null  and 
void.  McLeod  v.  McLeod  (1915)  144 
Oa.  359,  87  S.  E.  286. 

Two  separate  and  independent  di- 
vorces got  upon  constructive  services  by 
publication  and  default  for  want  of  ap- 
pearances and  defenses  by  two  persons 
who  afterwards  intermarried,  one  from 
each  of  their  respective  former  spouses, 
in  proceedings  filled  with  def>3cts  and 
irregularities  sufficient  to  warrant  an- 
nulment of  both  decrees  upon  direct  at- 
tacks by  the  divorced  spouses,'  cannot, 
after  the  man's  death,  be  successfully 
attacked  and  overthrown  in  ah  action  of 
ejectment  brought  by  his  daughter,  born 
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of  his  first  wife,  against  the  second  wife, 
to  recover  real  estate  of  which  he  died 
seised,  claimed  by  defendant  as  widow. 
Pettiford  v.  ZoeUner  (1881)  46  Mich. 
358,  8  N.  W.  57. 

The  infant  children  born  after  a  de> 
cree  of  divorce  had  been  fraudulently 
obtained  by  their  father,  and  when  he 
had,  at  his  own  request,  resumed  marital 
relations  and  cohabited  as  before  with 
his  wife,  and  condoned  her  alleged 
offenses,  if  they  ever  existed,  are  entitled, 
if  rectus  in  curia,  to  maintain  after  their 
father's  death  a  bill  in  equity  to  annul 
the  decree  and  establish  their  property 
rights  in  their  father's  estate.  Rawlins 
V.  Rawlins  (1881)  18  Fla.  345. 

f.  By  parent  of  divorced  child. 

The  mother  of  an  infant  against  whom 
a  decree  of  divorce  was  granted  has  no 
legal  interest  in  the  litigation  to  support 
her  application  to  have  the  decree  set 
aside  as  collusive,  and  to  be  appointed 
a  guardian  ad  litem  to  defend  the  suit. 
E.  B.  V.  E.  C.  B.  (1858)  8  Abb.  Pr. 
(N.  Y.)  44. 

g.  By    heirs. 

After  both  husband  and  wife  are  dead, 
their  status  while  living  is  not  open  to 
judicial  inquiry  except  in  so  far  as  the 
property  rights  of  their  survivors  or 
heirs  are  affected.  Wood  v.  Wood  (1907) 
136  Iowa,  128,  12  L.R.A.(N.S.)  891,  125 
Am.  St.  Rep.  223,  113  N.  W.  492. 

An  attack  by  a  divorced  wife,  con- 
tinued after  her  death  testate  by  her 
devisees,  by  means  of  a  suit  to  partition 
property  of  which  her  former  husband 
died  seised,  brought  upon  the  theory  that 
she  was  his  lawful  widow,  upon  the  de- 
cree of  divorce,  upon  the  ground  that  it 
was  granted  in  a  collusive  suit,  is  not 
maintainable.  Friebe  v.  Elder  (1914) 
181  Ind.  597,  105  N.  E.  151. 

After  the  death  intestate  of  the  sec- 
ond husband  of  a  divorced  woman  in  the 
lifetime  of  her  first  husband,  the  heirs 
at  law  of  the  deceased,  who,  but  for  the 
widow's  rights  in  the  estate,  would  have 
inherited  his  property,  have  no  legal  in- 
terest or  standing  sufficient  to  maintain 
a  suit  to  annul  the  decree  of  divorce  on 
the  ground  that  it  was  procured  by  fraud 
and  perjury.  Tyler  v.  Aspinwall  (1901) 
73  Conn.  493,  54  L.R.A.  758,  47  Atl.  755. 

Assuming  that  the  husband  of  a  wife 
divorced  from  a  former  husband  might, 
while  he  lived,  have  maintained  a  suit 
to  annul  his  marriage  on  the  ground  that 
the  divorce,  although  prima  facie  valid, 
had  not,  because  of  sundry  errors, 
omissions,  and  irregularities  in  the  pro- 
L.R.A.1017B. 


ceedings,  been  legally  granted,  yet,  after 
his  death  without  having  questioned  the 
decree,  his  heirs  at  law  cannot  maintain 
a  bill  in  equity  for  such  purpose.  Rich- 
ardson V.  King  (1912)  157  Iowa,  287, 
135  N.  W.  640. 

The  heirs  of  a  deceased  party  to  a 
decree  of  divorce,  whose  rights  in  real 
estate  would  be  affected  if  the  decree 
should  be  set  aside,  should  be  brought 
in  as  parties  to  a  bill  in  equity  filed  to 
annul  the  decree  for  fraud,  after  the 
death  of  the  party  who  obtained  it. 
Barnes  v.  Willis  (1913)  65  Fla.  363,  61 
So.  828. 

To  a  suit  in  equity  by  the  heirs  at  law 
of  the  second  husband  of  a  divorced 
woman,  brought  after  he  had  died  intes- 
tate, to  set  aside  the  decree  of  divorce 
obtained  by  her  against  her  former  hus- 
band, and  to  annul  the  second  marriage, 
the  divorced  husband  is  an  absolutely 
necessary  party,  without  whose  presence 
on  the  record  the  court  will  not  proceed. 
Richardson  v.  King  (Iowa)  supra. 

XXXVIII.  Estoppel  of  divorced  spotises 
from   attucking  deci^ees. 

When  an  estoppel  is  relied  upon  to  de- 
feat an  application  or  action  to  set  aside, 
open,  or  modify  a  decree  of  divorce 
alleged  to  have  been  granted  through 
fraud,  duress,  and  undue  influence,  the 
facts  out  of  which  the  supposed  estoppel 
arises  must  be  pleaded  with  particular- 
ity to  be  available  as  proof,  and  no  in- 
ferences will  be  indulered  to  favor  such 
plea.  Holt  V.  Holt  (1909)  23  Okla.  639, 
102  Pac.  187. 

a.  By  conduct  in  divorce  suit. 

A  wife  who  co-operated  and  colluded 
with  her  husband  for  him  to  obtain  a 
divorce  from  her  by  suppressing  facts 
and  by  false  testimony,  and  who  re- 
mained quiescent  for  more  than  a  year, 
knowing  he  had  married  another  woman 
in  the  interim,  is  estopped  to  have  the 
divorce  set  aside.  Karren  v.  Karren 
(1902)  25  Utah,  87,  60  L.R.A  294,  95  Am. 
St.  Rep.  815,  69  Pac.  465. 

A  bUl  by  a  wife  to  set  aside  a  decree 
of  divorce  previously  procured  by  her 
on  the  ground  that  she  had  obtained  it 
by  collusion,  without  any  proof  of  fraud 
by  her  husband,  is  properly  dismissed 
when  her  bill  suing  for  divorce  alleged 
that  there  was  no  collusion,  and  Avas 
verified  by  her  oath  to  the  truth  of  its 
averments.  Simons  v.  Simons  (1881)  47 
Mich.  253,  10  N.  W.  360. 

A  wife  sued  by  her  husband  for  di- 
vorce, and  not  served  with  process,  is 
estopped  to  deny  the  jurisdiction  of  the 
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court  over  her  person,  on  the  ground  that 
the  attorney  who  entered  an  appearance 
for  her  and  filed  her  answer  had  no  au- 
thority to  represent  her,  where  she  per- 
sonally verified  the  answer  and  knew  of 
the  purpose  of  the  suit.  Tausick  v.  Tau- 
sick  (1909)  52  Wash.  301,  100  Pac.  767. 

A  judgment  of  divorce  rendered  by  a 
court  of  general  jurisdiction  in  one  state 
after  a  voluntary  appearance  by  the  de- 
fendant and  knowle<^e  and  opportunity 
to  defend,  upon  a  collusive  default,  can- 
not be  attacked  and  avoided,  but  is  con- 
clusive in  an  original  suit  in  another 
state,  brought  by  the  beaten  litigant 
against  the  successful  one,  for  a  divorce 
and  alimony.  Nichols  v.  Nichols  (1874) 
26  N.  J.  Eq.  60. 

A  general  appearance  by  a  wife  in  a 
divorce  suit  brought  against  her  by  her 
husband,  in  which  she  procured  an 
amendment  to  be  made  to  his  bill  that 
secured  to  her  certain  property  subse- 
quently obtained  by  her,  when  followed 
by  inaction  for  many  years,  during  which 
her  husband  married  again,  operates  to 
estop  her  from  maintaining  a  bill  in 
equity  to  set  aside  the  decree  on  the 
gpround  that  the  statute  authorizing  con- 
structive service  was  not  followed. 
Hereu  v.  Hereu  (1899)  6  Ariz.  270,  56 
Pac.  871. 

A  wife  who  knew  in  advance  the  pur- 
pose of  her  husband  to  sue  for  a  divorce, 
and  the  charges  he  made  against  her  as 
grounds  for  it,  and  who,  because  she 
preferred  him  to  allege  other  and  less 
obnoxious  grounds  than  those  he  con- 
templated, authorized  in  writing  an  at- 
torney to  appear  for  her,  and  who  then 
accepted  money  awarded  her  as  alimony, 
is  estopped,  after  her  husband  has  mar- 
ried another  woman,  to  maintain  a  bill 
in  equity  to  set  aside  the  decree  on  the 
ground  that  he  was  guilty  of  fraud  in 
procuring  it.  Maher  v.  Title  Guarantee 
&  T.  Co.  (1900)  95  m.  App.  365. 

A  man  knowing  that  a  woman  he 
wishes  to  marry  is  the  wife  of  another, 
and  has  brought  suit  to  divorce  her 
husband,  in  order  to  marry  him,  who 
marries  her  with  full  knowledge,  after 
she  has  obtained  a  decree  of  divorce,  is 
estopped  in  his  subsequent  suit  to  annul 
bis  marriage  to  her  on  the  ground  that 
she  was,  when  it  occurred,  the  lawful 
wife  of  another  man,  from  impeaching 
the  decree  she  obtained,  for  alleged 
fraud  in  procuring  it.  Hall  v.  Hall 
(1910)  139  App.  Div.  120,  123  N.  Y. 
Supp.  1056. 

A  husband  against  whom  his  wife  ob- 
tained a  decree  of  divorce  upon  primA 
facie  proof  of  his  adultery,  after  his  ap- 
L.K.A.rJ17B. 


pearance  and  answer  in  her  suit  had  been 
stricken  out  for  failure  to  pay  alimony 
allowed  her  pendente  lite,  cannot  have 
the  decree  set  aside  and  leave  granted  to 
come  in  and  defend  the  action  until  he 
first  purges  himself  of  his  contempt  of 
court  by  complying  with  the  order  direct- 
ing payment  of  the  alimony.  Quigley  v. 
Quigley  (1887)  45  Hun  (N.  Y.)  23. 

A  husband  who,  by  collusion  with  his 
wife,  employed  an  attorney  to  bring  suit 
for  her  against  him  for  divorce,  is  es- 
topped afterwards  to  question  the  valid- 
ity of  the  decree.  Moor  v.  Moor  (1901) 
—  Tex.  Civ.  App.  — ,  63  S.  W.  347. 

A  spouse  who  obtained  in  a  foreign 
state  a  decree  of  divorce  is  estopped 
from  afterwards  questioning  its  validity 
in  the  home  state.  Simmonds  v.  Sim- 
monds  (1912)  78  Misc.  571,  138  N.  Y. 
Supp.  639. 

A  spouse  who  obtained  a  divorce  in 
another  state,  containing  permission  to 
both  parties  to  marry  again,  cannot, 
while  it  remains  unassailed,  maintain  an 
action  for  divorce  in  this  state,  predi- 
cated upon  an  alleged  adultery  of  the 
other  spouse  in  marrying  another  person 
by  virtue  of  the  permission.  Coddington 
V.  Coddington  (1860)  10  Abb.  Pr.  (N. 
Y.)  460. 

A  husband  who,  in  his  home  state,  ob- 
tained a  decree  divorcii^  him  from  his 
wife,  has  no  legal  interest  or  standing 
which  will  enable  him  to  assail  and  set 
aside,  on  the  ground  of  a  fraudulent 
procurement,  a  decree  of  divorce  previ- 
ously obtained  in  another  state  by  his 
wife,  after  she  has  married  again,  and 
when  there  are  no  propferty  rights  in- 
volved nor  any  issue  of  the  dissolved 
mai*riage.  Webster  v.  Webster  (1880) 
54  Iowa,  154,  6  N.  W.  170. 

h.  By  use  of  privileges  or  taking  bene- 
fits  of  decree. 

One  cannot  be  relieved  from  a  judg- 
ment of  divorce  after  using  the  privi- 
leges it  confers.  Garner  v.  Gamer 
(1871)  38  Ind.  139. 

He  cannot  accept  the  benefits  of  a  de- 
cree of  divorce  and  not  be  bound  by  it. 
Van  Sickle  v.  Harmeyer  (1912)  172  HL 
App.  218. 

Whoever  takes  the  benefits  of  a  decree 
of  divorce  must  bear  its  burdens.  Garner 
V.  Garner  (Ind.)  supra. 

And  one  who  obtains  a  decree  of  di- 
vorce and  accepts  the  benefits  it  confers 
will  not  be  heard  afterwards  to  question 
its  validity.  Van  Slyke  v.  Van  Slyke 
(1915)  186  Mich.  324,*152  N.  W.  921. 

A  decree  of  divorce,  entered  by  con- 
sent, will  not  be  set  aside  at  the  suit 
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of  the  spouse  who  accepted  its  benefits, 
brought  after  the  death  of  the  other 
spouse,  for  the  purpose  of  obtaining  a 
share  in  the  latter's  estate.  Mallory  v. 
Mallory  (19U)  160  DL  App.  471. 

o.  By    aocepting    alimony,    money,    or 

property. 

The  acceptance  by  a  wife  having  full 
knowledge  of  the  facts,  of  alimony 
allowed  her  in  a  decree  of  divorce  grant- 
ed to  her  husband,  has  been  held  to  be 
one  element,  in  combination  with  others, 
helping  to  estop  her  from  setting  aside 
the  decree  despite  the  existence  of  good 
grounds  for  annulling  it.  Maher  v.  Title 
Guarantee  &  T.  Co.  (1900)  95  HL  App. 
365;  Mohler  v.  Shank  (1895)  93  Iowa, 
273,  34  L.R.A.  161,  57  Am.  St.  Rep  274, 
61  N.  W.  981 ;  Bourne  v.  Simpson  (1849) 
9  B.  Mon.  (Ey.)  454. 

A  wife  who,  knowingly  and  voluntar- 
ily, accepts  a  sum  of  money  and  a  con- 
veyance of  property  awarded  her  as  ali- 
mony in  a  decree  of  divorce  granted  to 
her  husband,  is  afterwards  and  thereby 
estopped  from  contesting  its  validity. 
Agnew's  Appeal  (1883)  3  Walk.  (Fa.) 
320. 

A  woman  sued  for  divorce,  and 
charged  with  adultery  and  gross  neglect 
of  marital  duty,  who,  in  consideration  of 
the  withdrawal  of  the  charge  of  adultery 
and  the  payment  of  a  stated  sum  of 
money  as  alimony,  agreed  not  to  oppose 
the  granting  of  a  decree,  after  her  hus- 
band has  fulfilled  the  conditions  and 
paid  the  money,  is  estopped  to  have  the 
decree  opened  and  the  satisfaction  of  it 
annulled.  Neely  v.  Neely  (1884)  9  Ohio 
Dec.  Reprint,  201. 

A  woman  in  whose  name  and  by  whose 
authority,  when  not  residing  within  the 
state,  an  attorney  instituted  and  prose- 
cuted to  judgment  a  suit  for  divorce 
against  her  husband,  and  to  whom  a  de- 
cree was  granted  carrying  alimony  which 
she  accepted,  cannot,  after  the  death  of 
her  divorced  husband  and  the  lapse  of 
many  years,  be  permitted  to  impeach 
the  decree  for  want  of  jurisdiction  in 
the  court  to  entertain  her  suit  and  grant 
it,  because  she  lacked  the  qualifying  resi- 
dence the  statute  prescribed.  Ellis  v. 
White  (1883)  61  Iowa,  644, 17  N.  W.  28. 

The  acceptance  of  alimony  awarded 
a  woman  in  a  decree  of  divorce  obtained 
by  her  husband  in  a  suit  of  which  she 
had  due  notice  and  in  which  she  regu- 
larly appeared,  coupled  with  her  subse- 
quent marriage  to  her  paramour  and 
the  birth  of  a  child  by  him,  has  been 
held  to  estop  her  from  attacking  the  de- 
cree, despite  the  court's  lack  of  jurisdic- 
L.R.A.1017B. 


tion.  Mohler  v.  Shank  (1896)  93  Iowa, 
273,  34  L.R.A.  161,  57  Am.  St.  Rep.  274, 
61  N.  W.  981. 

A  woman  who  was  personally  served, 
who  voluntarily  appeared  and  deliberate- 
ly made  default  in  a  suit  by  her  husband 
in  another  state  for  a  divorce  from  her, 
under  the  laws  thereof,  and  who  after- 
wards, for  a  substantial  pecuniary  con- 
sideration, by  him  paid  and  by  her  freely 
accepted,  executed  and  delivered  a  re- 
lease which  recited  the  divorce,  and  dis- 
charged him  and  his  estate  from  all  her 
claims  upon  either,  cannot  overturn  the 
decree  by  a  subsequent  suit  against  him 
in  the  home  state  for  a  divorce,  on  the 
theory  that  she  continued  his  lawful 
wife.  Loud  v.  Loud  (1880)  129  Mass. 
14. 

A  judgment  of  divorce  obtained  upon 
legal  grounds  by  a  man  after  his  wife 
had  withdrawn  her  defense  in  considera- 
tion of  the  payment  to  her  of  a  sum  of 
money  deemed  at  the  time  sufficient  for 
her  support  and  maintenance  will  not 
afterwards  be  set  aside  at  her  instance 
merely  because  she  became  dissatisfied, 
and  hoped  to  obtain  a  larger  allowance. 
Wiemer  v.  Wiemer  (1911)  21  N.  D.  371, 
130  N.  W.  1015. 

A  woman  from  whom  her  husband  ob- 
tained a  decree  of  divorce,  and  who, 
upon  the  strength  of  it,  brought  an  action 
against  him  as  an  unmarried  woman  to 
recover  certain  personal  property  in  his 
possession,  belonging  to  her  by  gift  from 
her  father,  which  she  successfully  prose- 
cuted to  judgment,  is  estopped  by  her 
conduct  from  afterwards  questioning  the 
validity  of  the  divorce,  and  is  barred 
against  relief  from  it  by  appeal.  Baily 
V.  Baily  (1863)  44  Pa.  274,  84  Am.  Dec. 
439. 

A  wife  who,  having  been  personally 
served  in  a  suit  for  divorce  brought  by 
her  husband  against  her  in  another  state, 
under  the  laws  thereof,  appeared  and 
deliberately  defaulted  therein,  and  after- 
wards, for  a  substantial  and  acceptable 
money  payment,  released  him  and  his 
estate  from  all  her  claims,  cannot  treat 
his  subsequent  marriage  and  cohabita- 
tion with  another  woman  as  a  violation 
of  his  marriage  bond  to  her,  not  so  much 
upon  a  theory  of  estoppel  as  because  her 
own  conduct  amounted  to  conniving  at  or 
acquiescing  in  the  later  marriage.  Loud 
V.  Loud  (Mass.)  supra. 

A  w^ife  who  appeared  and  contested 
her  husband's  divorce  suit  in  a  foreiern 
state,  accepted  payment  of  a  large  sum 
of  money  awarded  her  by  the  judgment 
granting  a  divorce  to  her  husband,  de- 
layed over  six  years  to  bring  a  suit  in 
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judgment,  was  defeated  again,  and  again 
accepted  a  further  payment  awarded  her 


If  this  is  so,  then  parties  may  them- 
selves  dissolve   the  marriage  contract; 


by  the  second  judgment,  is  estopped  both  i  for  in  cases  where  a  judgment,  as  here, 
by  the  record  in  the  second  case  and  her  has  been  obtained  against  good  con- 
acceptance  of  benefits  to  maintain  an-  science  and  Avithout  right,  the  court 
other  suit  in  a  third  state  to  recover  would  not  be  at  liberty  to  correct  it.  A 
from  her  former  husband  support  and  i  party  obtaining  an  invalid  decree  of  di- 
maintenance  for  herself  and  her  child,  vorce  or  an  invalid  judgment  annulling 
upon  the  theory  that  the  original  judg-  the  marriage  is  not  estopped  from  call- 
ment  of  divorce  was  fraudulently  ob-  ,  ing  it  in  question.  Davidson  v.  Ream 
tained  and  her  acceptance  of  the  money  (1916)  97  Misc.  89,  161  N.  Y.  Supp,  73. 
pa3'ments  was  under  the  duress  of  ex- 


treme   necessity.      Bid  well    v.    Bid  well 


d.  By  acquiescents  in  reliance  on  tfti> 


(1906)  139  N.  0.  402,  2  L.R.A.(N.S.)  324,  i  jcept  promises  of  money. 

Ill  Am.  St.  Rep  797,  52  S.  E.  55.  ^  ^.^^  fraudulently  divorced  by  her 

A  divorced  wife  who  accepted  money  ^^^^^^^^  ^as  been  held  in  Kansas  not  to 
and  property  granted  her  in  lieu  of  ^^  estopped  from  attacking  the  decree 
dower  in  a  decree  of  divorce  obta^^^^^  by  reason  of  having  entered  into  an 
her  husband  which  she  had  both  time  and  ^^^^^^^^^^  with  him  not  to  disturb  it,  in 
opportunity  to  have  reviewed  on  writ  of  |  consideration  of  his  paying  her  a  sUted 
error  or  appeal,  and  who  afterwards  mar-  t  ^^^  ^^  ^  ^^^  greater  part  of  which 

ried    another    °^?^' /«    «8^«PP«4  ,  ^^^f^ ,  he    never    paid.      Comstock    v.    Adams 
claiming  dower  m  lands  of  which  her    ^^gg^^  23  Kan.  513,  33  Am.  Rep.  191. 
former  husband  was  seised  d«"?f  <^^ve^^^^       The   reasons   for   this   decision    were 
ture,  and  which  he  had  <^<>'^veyed  to  third    ^  ^^  .^      ^^^.^      jj 
persons.    Bourne  v.  Simpson  (1849)  9  B.  ^  r      j 

Mon.  (Ky.)  464. 

A  judgment  taken  by  a  wife  in  a  suit 
to  divorce  her  husband  upon  the  ground 
of  his  cruelty  to  her  ought  to  be  set 
aside  and  leave  granted  to  the  husband 


But  it  was  held  in  Colorado  that  a 
wife  who  had  been  personally  served 
with  process  in  her  husband's  divorce 
suit,  and  who  fully  comprehended  the 
nature  of  the  proceeding,  and  refrained 


.aTa  **^«y«  S'^,^*'*'"  ^  ""T  uu^uauu   ^         defending,  pursuant  to  a  collusive 
o   defend,  without  costs,  where,  after  j^f^f^  ^^^  ^^^^^  1,^^ 

the  suit  was  bes^n.  the  nair  became  aD-    .^   .  ,  '  •  i     ^  i    .'^   xv_ 


the  suit  was  begun,  the  pair  became  ap 
parently  reconciled  and  lived  together  as 


ise  to  pay  her  money,  could  not  have  the 
decree  he  obtained  set  aside  simply  be- 


husband  and  wife  upon  the  wife  8  agree-  ,  ^    ^^^  ^^^^^^^  ^^t  ^^  t^^  p,^^. 

ment  to  do  so,  in  return  for  a  <'0'»veyance    .^  consideration.    Hubbard  v.  Hubbard 
of   the    husband's   property,    which    he ,  ^    g  ^        ^  j     ^3  34  p       ^^^ 
made,  since  the  husband  had  the  right    ^        ^  . 


have  been  made  there  were  additional 


to  suppose  the  suit  was  abandoned.    Mc- 
Donald V.  McDonald    (1916)    —   Mich.  ,    «      ,  _  . ,,  ^  «u««4.„^  o»^r^«c£» 

157  X   W   449  '  grounds  for  denying  the  cheated  spouse 

'  '  '  *  l*fillPT 

It  has,  however,  been  elsewhere  held 


that  the  acceptance  of  payments  of  ali- 


A  spouse  who  voluntarily  and  know- 


mony  awarded  her  by  a  decree  of  divorce  ^°&^y  agreed  to  make  no  defense  to  a  di- 
from  her  husband  does  not  estop  a  wife  ,  ^'orce  suit,  and  collusiyely  consented  that 
from  maintaining  an  action  or  proceeding  '  a  decree  be  taken  in  it,  m  consideration 
to  set  aside  or  modify  the  decree  on  the  I  ^^  ^  promised  payment  of  a  sum  of 
ground  that  her  husband  by  fraud,  un- 1  money  which  was  never  paid,  has  been 
due  influence,  and  duress  induced, !  ^eld  estopped  to  impeach  the  decree  upon 
swayed,  and  constrained  her  to  sue  him  a  bill  m  equity  filed  five  years  af ter- 
for  the  divorce.  Holt  v.  Holt  (1909)  23  ^ards,  and  after  the  other  spouse  had 
Oklft.  639,  102  Pac.  187.  i  married  another.    AVhittley  v.  Whittley 

In  setting  aside  a  judgment  annulling  |  (1^^8)   ^^  Misc.  201,  111  N.  Y.  Supp. 
a  marriage  upon  a  motion  made  by  a  j  1078. 

wife  in  whose  nominal  favor  it  was  ren-  |  A  wronged  wife  does  not  furnish  a 
dered,  Mr.  Justice  Borst,  of  the  New  satisfactory  and  sufficient  excuse  for  a 
York  supreme  court,  anent  the  proposi-  delay  of  four  years  in  bringing  a  suit 
tion  that  she  was  estopped  to  attack  it  in  equity  to  set  aside  a  decree  of  di- 
by  the  acceptance  of  a  large  money  pay-  j  vorce  fraudulently  obtained  against  her 
ment,  said  in  a  recent  case :  It  is  assert-  by  her  husband,  who  remarried  during: 
ed  that  plaintiff  being  the  party  plaintiff,  the  interval,  by  setting  up  that  he  as- 
and  having  received  large  monetary  con-  sured  her  when  she  learned  of  the  do- 
sideration  in  settlement  of  her  rights  ,  cree  that  she  had  no  remedy,  and  that 
against  defendant,  she  is  now  estopped  '  if  she  would  forego  her  purpose  to  attack 
I,.R.A.1917B. 
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it,  he  would  amply  and  adequately  pro-, 
vide  pecuniarily  for  her,  aud  that  she 
believed  his  assertions  and  relied  upon 
his  promise  until  he  broke  his  word. 
Nicholson  v.  Nicholson  (1887)  113  Ind. 
131,  15  N.  E.  223. 

e.  By  nete  mart'iage. 

Every  person  against  whom  a  decree 
of  divorce  has  been  granted,  and  who 
otherwise  might  have  had  it  set  aside  for 
some  good  cause,  becomes  effectually 
estopped  successfully  to  assail  its  valid- 
ity as  a  dissolution  of  the  marriage  bond 
by  marrying  another  spouse.  Hekking 
V.  Pfaff  (1898)  43  L.R.A.  618,  33  C.  0. 
A.  328,  50  U.  S.  App.  484,  91  Ted.  60; 
Arthur  v.  Israel  (1890)  15  Colo.  147,  10 
L.R.A.  693,  22  Am.  St.  Rep.  381,  25  Pac. 
81 ;  Scase  v.  Johnson  (1906)  130  HL  App. 
35;  Garner  v.  Garner  (1871)  38  Ind.  139; 
Stephens  v.  Stephens  (1875)  51  Ind.  542; 
State  ex  rel.  Hahn  v.  King  (1902)  109 
La.  161,  33  So.  121. 

An  appeal  from  a  decree  of  divorce  by 
an  appellant  who  has  married  another 
spouse  must  be  dismissed.  Garner  v. 
Garner  (1871)  38  Ind.  139;  Stephens  v. 
Stephens  (1875)  51  Ind.  542. 

A  man  who  deserted  and  left  his  wife 
for  many  years  without  contributing 
ought  to  her  support,  and  who  had, 
though  never  served  with  process,  actual 
knowledge  that  she  had  brought  and  was 
prosecuting  a  suit  for  divorce  from  him, 
during  the  pendency  of  which  he  wrote 
the  court  that  he  did  not  care  to  contest 
her  action,  and  who,  after  she  had  ob- 
tained a  decree,  married  another  woman, 
by  whom  he  had  issue,  and  with  whom  he 
lived  and  cohabited  as  her  husband, — is 
estopped  to  question  the  validity  of  the 
decree  of  divorce  after  the  death  of  the 
first  wife,  when  nothing  but  interests 
in  the  property  of  which  she  died  pos- 
sessed can  be  affected,  notwithstanding 
the  invalidity  of  the  decree,  even  where 
it  certainly  would  have  been  set  aside 
if  directly  attacked  in  the  lifetime  of 
the  wife,  and  previous  to  the  husband's 
second  marriage.  Marvin  v.  Foster 
(1895)  61  Minn.  154,  52  Am.  St.  Rep. 
586,  63  N.  W.  484. 

A  woman  who,  after  accepting  ali- 
mony awarded  her  in  a  decree  of  divorce 
granted  her  husband,  procured  a  license, 
married  her  paramour,  and  bore  him  a 
child,  is  estopped  from  attacking  the 
decree,  notwithstanding  it  may  have 
been  void  for  lack  of  jurisdiction  in  the 
court.  Mohler  v.  Shank  (1875)  93  Iowa, 
273,  34  L.R.A.  161,  57  Am.  St.  Rep.  274, 
61  N.  W.  981. 

A  wife  who  married  another  man  after 
I..U.A.1917R 


her  first  husband  had  procured  a  divorce 
from  her  in  a  foreign  jurisdiction,  and 
who  made  no  objection  to  his  subsequent 
marriage  to  another  woman,  is  estopped 
from  claiming  a  share  in  his  estate  as 
his  lawful  widow,  even  if  she  might, 
upon  a  proper  application,  seasonably 
made,  have  had  the  divorce  set  aside. 
Richardson's  Estate  (1890)  132  Pa.  292, 
19  Atl.  82. 

A  wife  divorced  for  adultery,  and  hav- 
ing knowledge  of  the  decree  within  four 
days  after  it  was  granted,  who  after- 
wards conveys  property  as  a  feme  sole 
and  marries  another  man,  is  thereby 
estopped  to  set  aside,  after  a  lapse  of 
ten  years,  the  decree,  on  the  ground  that 
it  was  obtained  by  collusion  between  her 
attorney  and  first  husband.  Xagle  v. 
Nagle  (1910)  43  Pa.  Super.  Ct.  442. 

Conceding  a  decree  of  divorce  by  an 
act  of  the  legislature  to  have  been  un- 
constitutional and  void,  nevertheless, 
where  both  husband  and  wife  accepted 
it  as  valid,  and  lived  separate  and  apart 
always  afterwards,  and  each  married 
again  another  spouse  and  had  issue  by 
the  new  marriage,  a  purchaser  of  real 
property  from  the  wife  twenty  years 
later  cannot  be  heard  to  object  to  the 
title  tendered  as  bad,  on  the  ground  that 
the  consent  of  her  first  husband  had  not 
been  given  to  the  conveyance,  because 
the  conduct  of  both  estopped  each  from 
interfering  in  any  wise  in  the  affairs  of 
the  other.  Richeson  v.  Simmons  (1870) 
47  Mo.  20. 

In  a  case  in  New  York,  Brown,  J.,  of 
the  supreme  court,  decided  that  a  wife 
divorced  by  default  in  a  foreign  state  in 
which  she  never  had  a  domicil,  without 
appearing,  and  upon  a  service  only  con- 
structive, was  not  estopped  from  claim- 
ing dower  as  widow  in  her  former  hus- 
band^s  lands  by  her  marriage  to  another 
man  and  motherhood  of  his  children. 
Rundle  v.  Van  Inw^an  (1886)  9  N.  Y. 
Civ.  Proc.  Rep.  328.  The  learned  justice 
deemed  the  foreign  divorce  wholly  void 
for  want  of  jurisdiction,  and  hence  in- 
capable of  vitalization  and  validation  by 
any  acquiescence  of  the  wife,  and  he  de- 
clared that  she  was  an  adulteress,  that 
her  second  marriage  was  bigamous,  and 
that  her  children  by  it  were  bastards. 

XXXIX.  Laches  in  attacking  divorces. 

The  def  ense*"  of  laches  is  an  equitable 
one,  based  upon  a  public  policy  of  dis- 
couraging stale  claims,  for  the  peace  of 
society.  Brockman  v.  Brockman  (1916) 
—  Minn.  — ,  157  N.  AV.  1086. 

Undoubtedly  many  rights  originally 
founded  in  fraud  become  by  lapse  of 
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time  no  longer  open  to  inquiry  in  the 
usual  and  ordinary  ways.  United  States 
V.  Throckmorton  (1878)  98  U.  S.  61,  25 
L.  ed.  93. 

But,  if  a  decree  of  divorce  appears  to 
be  void  on  the  face  of  the  record,  delay 
or  inaction  of  the  defeated  party  will 
not  invest  it  with  any  power  or  vitality, 
for  it  is  a  nullity  under  all  circumstances 
and  for  all  time.  Martin  v.  Martin 
(1911)  173  Ala.  106,  55  So.  632. 

The  general  rule  is  that  a  bill  to  im- 
peach a  judgment  or  decree  for  fraud 
must  be  brought  within  the  time  allowed 
for  suing  out  a  writ  of  error.  French 
V.  Thomas  (1911)  252  HL  65,  96  N.  E. 
664. 

Laches  in  filing  a  bill  in  equity  to  set 
aside  a  decree  of  divorce  granted  to  the 
complainant  in  a  suit  brought  in  her 
name  is  prima  facie  established  by  a  de- 
lay beyond  the  period  fijced  by  statute 
for  suing  out  a  writ  of  error.  Sloan  v. 
Sloan  (1882)  102  HL  581. 

In  ordinary  conditions  a  plea  of  laches 
against  a  bill  in  equity  will  be  sustained 
where  the  limitation  period  for  analo- 
gous actions  at  law  has  expired.  Horton 
v.  Stegmyer  (1910)  99  C.  C.  A.  332,  175 
Ped.  756,  20  Ann.  Gas.  1134. 

But,  notwithstanding  an  application 
to  open  a  decree  of  divorce  is  made  be- 
fore the  time  limited  by  statute  for  mak- 
ing it  has  expired,  the  applicant  may, 
nevertheless,  be  charged  with  inexcus- 
able laches  in  making  it.  Whittaker  v. 
Whittaker  (1894)  151  lU.  266,  37  N.  E. 
1017. 

An  application  to  set  aside  a  decree 
of  divorce  which  has  been  acquiesced  in 
for  several  years,  during  which  the  per- 
son who  obtained  it  married  again,  must 
be  grounded  upon  something  more  than 
spitefulness  or  a  desire  to  obtain  money, 
or  it  will  be  denied.  Singer  v.  Singer 
(1863)  41  Barb.  (N.  Y.)  139. 

A  defense  of  laches  interposed  to  the 
suit  of  a  former  wife  to  set  aside  a  de- 
cree of  divorce  obtained  by  her  hus- 
band, although  it  need  not  be  pleaded 
affirmatively,  is  not  demurrable.  Tau- 
sick  V.  Tausick  (1909)  52  Wash.  301,  j 
100  Pac.  757. 

Unlike  the  defense  of  the  statute  of 
limitations,  that  of  laches  does  not  en- 
tirely rest  upon  the  lapse  of  time.  Brock- 
man  V.  Brockman  (1916)  —  Minn.  — , 
157  N.  W.  1086. 

Lapse  of  time  is  a  factor,  and  a  fac- 
tor of  more  and  more  importance  as  the 
time  lengthens,  in  determining  whether 
.  or  not  a  litigant  complaining  of  a  judg- 
,  ment    should   be    denied   relief   on    the 

ground  of  laches;  but  it  is  never  the  sole 
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factor.  Laches  efficient  to  defeat  a  suit 
in  equity  or  other  appropriate  proceed- 
ing to  set  aside  a  judgment  ma^^'  not  be 
imputed  as  a  matter  of  law  from  the 
mere  lapse  of  time.  Caswell  v.  Caswell 
(1887)  120  HL  377,  11  N.  E.  342,  af- 
firming (1886)  24  111.  App.  548;  Brown 
v.  Grove  (1888)  116  Ind.  84,  9  Am.  St. 
Rep.  823, 18  N.  E  387 ;  Leathers  v.  Stew- 
art (1911)  108  Me.  96,  79  Atl.  16,  Ann. 
Cas.  1913B,  366;  Sampson  v.  Sampson 
(1916)  223  Mass.  451,  112  N.  E.  84; 
Colby  V.  Colby  (1894)  59  Minn.  432,  50 
Am.  St.  Rep.  420,  61  N.  W.  460;  Fritz 
V  Fritz  (1899)  9  Ohio  S.  &  C.  P.  Dec. 
275;  Fidelity  Ins.  Co.'s  Appeal  (1880)  93 
Pa.  242,  affirming  Peterson  v.  Peterson 
(1878)  6  W.  N.  C.  (Pa.)  449;  Kellow  v. 
Kellow  (1886)  1  Lehigh  Valley  L.  Rep. 
(Pa.)  202. 

'^Laches  in  legal  significance  is  not 
mere  delay,  but  delay  that  works  a  dis- 
advantage to  another.  So  long  as  par- 
ties are  in  the  same  condition,  it  mat- 
ters little  whether  one  presses  a  right 
promptly  or  slowly,  within  limits  allowed 
by  law;  but  when,  knowing  his  rights, 
he  takes  no  step  to  enforce  them  until 
the  condition  of  the  other  party  has,  in 
good  faith,  become  so  changed  that  he 
cannot  be  restored  to  his  former  state, 
if  the  right  be  then  enforced,  delay  be- 
comes inequitable,  and  operates  as  an 
estoppel  against  the  assertion  of  the 
right.'*  Chase  v.  Chase  (1897)  20  B.  I. 
202,  37  Atl.  804. 

This  paragraph  was  quoted  and  adopt- 
ed in  Leathers  v.  Stewart  (1911)  108 
Me.  96,  79  Atl.  16,  Ann.  Cas.  1913B,  366. 

Notwithstanding  the  time  allowed  by 
law  for  suing  out  a  writ  of  error  may 
have  elapsed  before  the  filing  of  a  bill 
of  review  attacking,  for  fraud  in  procur- 
ing it,  a  decree  of  divorce,  the  bill  will 
not  be  dismissed  when  the  proof  of  the 
fraud  is  incontrovertible  and  the  delay 
in  bringing  suit  is  fully  and  satisfactor- 
ily explained  and  excused.  Caswell  v. 
Caswell  (1887)  120  lU.  377,  11  N.  E. 
342,  affirming  (1886)  24  111.  App.  548. 

Delay  beyond  the  time  limited  for  su- 
ing out  a  writ  of  error  in  bringing  a  bill 
in  equity  to  impeach  a  judgment  or  de- 
cree for  fraud  may  be  excused  and  ex- 
plained when  the  complainant  is  either 
under  a  disability  or  ignorant  of  his 
rights.  French  v.  Thomas  (1911)  252 
HL  65,  96  N.  E.  564. 

A  delay  of  a  year  and  seven  months 
by  a  wife  in  bringing  an  action  to  set 
aside  a  decree  of  divorce  obtained 
against  her  by  fraud  by  her  husband 
cannot  be  deemed  laches  as  a  matter  of 
law,  where  her  husband  sent  her  to  a 
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foreign  eountry  and  left  her  without 
means,  in  order  to  prosecute^  and  pre- 
vent her  from  defending  the  action. 
Colby  V.  Colby  (1894)  59  Minn.  432,  50 
Am.  St.  Rep.  420,  61  N.  W.  460. 

A  wife  wholly  unaware  of  her  rights 
as  a  defendant,  and  ignorant  that  she 
had  been  sued  for  divorce  until  long 
after  a  decree  divorcing  her  had  been 
obtained  by  her  husband,  and  who  was 
prevented  by  his  deceit,  fraud,  and  false 
statements  from  acquiring  knowledge  of 
the  suit,  is  entitled  to  have  the  divorce 
set  aside,  and  to  an  opportunity  to  de- 
fend on  the  merits.  State  ex  rel.  Weid- 
ert  V.  Superior  Ct.  (1904)  36  Wash.  81, 
78  Pae.  198. 

Laches  is  not  imputable  to  a  wife  in 
moving  to  set  aside  a  judgment  fraudu- 
lently obtained  by  her  husband  upon  a 
wilfully  false  affidavit  to  publish  the 
summons,  and  its  publication  in  a  news- 
paper printed  in  a  foreign  language,  on 
purpose  to  conceal  it  from  her,  where 
she  remained  wholly  ignorant  of  the  de- 
cree for  two  years,  and  was  for  a  year 
and  a  half  afterwards  in  such  indigent 
circumstances  that  she  had  not  the  means 
to  attack  the  judgment,  and  only  ac- 
quired them  through  menial  and  domes- 
tic service.  Everett  v.  Everett  (1884) 
CO  Wis.  200,  18  N.  W.  637. 

Although  a  husband  who  obtained  a 
decree  of  divorce  from  his  wife  by  a 
gross  fraud  afterwai'ds  married  an- 
other woman,  and  notwithstanding  the 
wronged  wife  delayed  several  years  after 
she  discovered  the  fraud  to  take  the 
necessary  legal  proceedings  to  have  the 
decree  set  aside,  nevertheless,  where  the 
second  marriage  was  contracted  before 
the  fraud  was  discovered,  where  the 
second  marriage  was  without  issue,  and 
where  the  second  wife  was  probably  a 
participant  in  and  cognizant  of  the 
fraud,  there  was  no  laches  to  bar  relief, 
because  the  delay  did  not  operate  to  the 
disadvantage  of  the  parties.  Leathers 
V.  Stewart  (1911)  108  Me.  96,  79  Atl. 
16,  Ann.  Cas.  1913B,  366. 

That  a  wife  was  ill  and  nearly  blind 
when,  without  her  knowledge  or  con- 
sent, her  husband  fraudulently  instituted 
a  divorce  suit  and  procured  a  decree  of 
divorce  to  be  entered  therein  in  her 
name,  against  himself;  that  she  soon 
afterwards  became  totally  blind;  and 
was  so  poor  that  for  most  of  the  subse- 
quent time  she  was  an  inmate  of  the 
county  almshouse,  and  during  all  of  the 
time  remained  actually  ignorant  of 
the  existence  of  any  decree  divorcing  her 
from    her    husband, — satisfactorily    ex- 

£lains  and  sufficiently  excuses  a  delay 
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I  on  her  part,  even  so  long  as  twenty 
years,  in  bringing  a  bill  in  equity  to  set 
aside  the  decree  for  fraud  in  its  pro- 
curement, against  the  heirs  of  her  hus- 
band, after  his  death.  Brown  v.  Grove 
(1888)  116  Ind.  84,  9  Am.  St.  Rep.  823, 
18  N.  E.  387. 

A  petition  filed  within  a  few  months 
after  the  enrolment  of  a  decree  of  di- 
vorce, praying  that  the  decree  be  set 
aside,  cannot  be  denied  on  the  ground  of 
laches,  where,  in  the  interval  between 
the  entry  of  the  decree  and  the  presen- 
tation of  the  petition,  the  status  of  the 
spouse  who  obtained  the  decree  remained 
unchanged.  Galloway  v.  Galloway  (1915) 
125  Md.  511,  94  Atl.  97. 

A  delay  of  seven  months  after  a  decree 
of  divorce  has  been  made  absolute,  in 
bringing  suit  to  set  it  aside  on  the 
ground  that  it  was  obtained  by  fraud, 
cannot  be  pronounced  fatal  laches  as  a 
matter  of  law.  Sampson  v.  Sampson 
(1916)  223  Ma^s.  451,  112  N.  E.  84. 

A  bill  in  equity  to  annul  a  decree  of 
divorce  on  the  ground  of  fraud,  brought 
within  two  years  after  the  decree  was 
granted,  and  within  four  months  after 
it  came  to  the  complainant's  knowledge, 
cannot  be  defeated  on  the  ground  of 
laches.  Parramore  v.  Parramore  (1911) 
61  Fla.  701,  55  So.  795. 

A  delay  of  two  years,  even  unex- 
plained, in  filing  an  original  bill  to  set 
aside  a  divorce  obtained  by  fraud,  is 
not  per  se  such  laches  as  requires  a  dis- 
missal of  the  bill,  when  a  statute  allows 
four  years  in  ordinary  cases  after  a 
fraud  is  discovered  in  which  to  bring  an 
action  to  avoid  what  it  accomplished. 
Fritz  V.  Fritz  (1899)  9  Ohio  S.  &  C.  P. 
Dec.  275. 

A  decree  of  divorce  founded  upon  per- 
jury and  a  substituted  service  without 
any  actual  notice  to  the  defendant  may, 
even  after  the  lapse  of  eleven  years,  the 
delay  being  satisfactorily  explained,  be 
impeached  for  fraud  on  motion,  and  set 
aside.  Adams  v.  Adams  (1872)  51  N.  E. 
388,  12  Am.  Rep.  134. 

A  delay  of  twelve  years  constitutes  no 
bar  to  setting  aside  in  a  proper  case  a 
judgment  of  divorce  when  no  subsequent 
marriage  has  taken  place  and  no  adverse 
interests  of  third  persons  are  affected. 
Fidelity  Ins.  Co.'s  Appeal  (1880)  93  Pa. 
242,  affirming  Peterson  v.  Peterson 
(1878)  6  W.  N.  C.  449. 

Although  several  years  may  have 
elapsed  after  a  man  obtained  a  divorce 
from  his  wife  without  notice  to  her  and 
without  her  knowledge,  upon  utterly  un- 
founded charges  of  desertion,  predicated 
upon  her  occasional  absences  from  home 
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by  his  consent  and  approval,  the  decree 
will,  at  her  instance,  be  set  aside  if  no 
subsequent  marriage  has  taken  place  and 
no  property  rights  of  third  persons  are 
affected.    Ibid. 

In  ordinary  circumstances  a  suit  in 
equity  will  be  sustained  against  the  plea 
of  laches  within  the  limitation  period  for 
analogous  actions  at  law.  Horton  v. 
Stegmyer  (1910)  99  0.  C.  A.  332,  175 
red.  756,  20  Ann.  Cas.  1134. 

Diligence  in  seeking  to  set  aside  a 
judgment  or  decree  nevertheless  is  re- 
quired. A  long  delay  by  a  person  free 
to  act,  and  not  ignorant  of  the  facts, 
calls  for  a  satisfactory  explanation  and 
adequate  excuse,  and  is  prima  facie 
laches  if  these  are  not  forthcoming.  Mc- 
Neil V.  McNeil  (1909)  95  C.  C.  A.  485, 
170  red.  289;  Horton  v.  Stegmyer  (Ted,) 
supra;  Hereu  v.  Hereu  (1899)  6  Ariz. 
270,    56    Pac.    871;    Corney    v.    Comey 

(1910)  97  Ark.  117,  133  S.  W.  813; 
Barnes  v.  Willis  (1913)  66  Fla.  363,  61 
So.  828;  Sloan  v.  Sloan  (1882)  102  lU. 
581;  Whittaker  v.  Whittaker  (1894)  151 
DL  266,  37  N.  E.  1017;  French  v.  Thomas 

(1911)  252  HL  65,  96  N.  E.  564;  Maher 
v.  Title  Guarantee  &  T.  Co.  (1900)  95 
HL  App.  365;  Treat  v.  Merchants'  Life 
Asso.  (1912)  167  HL  App.  371;  Smith 
V.  Smith  (1914)  186  111.  App.  540;  Earle 
V.  Earle  (1883)  91  Ind.  27;  Nicholson 
v  Nicholson  (1887)  113  Ind.  131,  15  N. 
E.  223;  Holbrook  v  Holbrook  (1874)  114 
Mass.  568;  Re  Brigham  (1900)  176  Mass. 
223,  57  N.  E.  328;  Zoellner  v.  Zoellner 
(1881)  46  Mich.  511,  9  N.  W.  831;  Mc- 
Elrath  v. '  McElrath  (1913)  120  Minn. 
380,  44  L.R.A.(N.S.)  505, 139  N.  W.  708; 
Brockman  v.  Brockman  (1916)  —  Minn. 
— ,  157  N.  W.  1086;  Yorston  v.  Yorston 
(1880)  32  N.  J.  Eq.  495;  Watkinson  v. 
Watkinson  (1904)  68  N.  J.  Eq.  632,  69 
L.R.A.  397,  60  Atl.  931,  6  Ann.  Cas.  326 ; 
Gans  v.  Gans  (1910)  77  N.  J.  Eq.  309, 
76   Atl.    234;    Givemaud   v.    Givernaud 

(1912)  81  N.  J.  Eq.  66,  85  Atl.  830; 
Whittlev  v.  Whittley  (1908)  60  Misc. 
201,  111  N.  Y.  Supp.  1078;  Standard 
Fashion  Co.  v.  Thompson  (1910)  137 
App.  Div.  588, 122  N.  Y.  Supp.  300 ;  Bid- 
well  v.  Bidwell  (1905)  139  N.  C.  402,  2 
L.R.A.(N.S.)  324,  111  Am.  St.  Rep.  797, 
52  S.  E.  55;  Nagle  v.  Nagle  (1910)  43 
Pa.  Super.  Ct.  442;  Patrucio  v.  Selkirk 

(1913)  —  Tex.  Civ.  App.  — ,  160  S.  W. 

635;  Karren  v.  Karren  (1902)  25  UUh, 

87,  60  L.R.A.  294,  95  Am.  St.  Rep.  815, 

69  Pac.  465;  Ferry  v.  Ferry   (1894)   9 

Wash.  239,  37  Pac.  431;  Pevton  v.  Pev- 

ton  (1902)  28  Waflh.  278,  68  Pac.  757; 

Tausick  v.  Tausick  (1909)  52  Wash.  301, 

100  Pac.  757;  Douglas  v.  Teller  (1909) 
Ii.R.A.1917B. 


53  Wash.  695,  102  Pac.  761;  Uecker  v. 
Thiedt  (1907)  133  Wis.  148,  113  N.  W. 
447. 

A  delay  by  the  widow  of  a  divorced 
husband  who  had  remarried,  until  after 
his  death,  to  bring  a  suit  in  equity 
against  his  former  wife  to  set  aside  the 
decree  of  divorce,  must  be  adequately 
excused  and  explained.  Smith  v.  Smith 
(1914)  186  HL  App.  540. 

One  seeking  relief  in  equity 'from  a 
judgment  may  be  barred  by  laches  when 
the  delay  has  been  so  long  and  the  cir- 
cumstances have  been  such  as  to  give 
rise  to  a  presumption  that  the  right  to 
relief  had  been  relinquished.  Brock- 
man V.  Brockman  (1916)  —  Minn.  — j 
157  N.  W.  1086. 

The  burden  is  on  a  former  wife  seek- 
ing, through  a  bill  in  equity,  to  set  aside 
a  decree  of  divorce  granted  her  former 
husband  without  her  knowledge,  of  show- 
ing an  adequate  and  satisfactory  excuse 
for  a  delay  of  seven  years  to  sue  during 
which  the  husband  married  another  wo- 
man.   Sloan  V.  Sloan  (1882)  102  HI,  581. 

Laches  for  several  years,  not  explained 
and  excused  to  the  satisfaction  of  the 
court  by  clear,  convincing,  and  prepon- 
derating testimony  establishing  the  com- 
plainant's alleged  ignorance  of  a  divorc* 
suit  brought  in  her  name  and  ending  in 
a  decree  in  her  favor,  requires  a  court 
of  equity  to  dismiss  a  bill  brought  by 
her  to  set  aside  the  divorce.  Ibid. 
.  A  decree  of  divorce  assailed  on  the 
ground  of  collusion  and  fraud  between 
the  plaintiff  and  sheriff  to  make  an  offi- 
cial false  return  of  personal  service  of 
process  on  the  defendant,  after  a  lapse 
of  eleven  years,  during  which  time  both 
the  plaintiff  and  tlie  sheriff  died,  will 
not  be  annulled  without  the  clearest  and 
most  convincing  proof  of  the  alleged 
collusion  and  fraud.  Barnes  v.  Willis 
(1913)  66  ria.  363,  61  So.  828. 

Long  delays  without  reasonable  expla- 
nations or  adequate  excuses  for  them, 
where  circumstances  which  render  it  in- 
equitable to  disturb  the  existing  status 
have  arisen  in  the  meantime,  have,  in 
sundry  cases,  proved  fatal  to  promising 
attempts  to  set  aside  decrees  of  divorce. 

Such  a  result  ensued  in  each  of  the 
following  cases,  after  an  unexcused  delay 
of — forty  years  in  Douglas  v.  Teller 
(1909)  53  Wash.  695,  102  Pac.  761,  and 
Givemaud  v.  Givernaud  (1912)  81  N.  J. 
Eq.  66,  85  Atl.  830;  — seventeen  years  in 
Bufflngton  v.  Carty  (1905)  195  Mo.  490, 
93  S.  W.  779;  —fifteen  years  in  Hereu 
V.  Hereu  (1899)  6  Ariz.  270,  56  Pac. 
871,  and  Earle  v.  Earle  (1883)  91  Ind. 
27;  — thirteen  years  in  Peyton  v.  Peyton 
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(1902)  28  Waali.  278,  68  Pac.  757; 
— twelve  years  in  Holforook  v.  Holbrook 
U874)  114  Mftss.  568;  —eleven  years  in 
Barnes  v.  Willis  (1913)  65  Fla.  363,  61 
So.  828;  — ten  years  in  Nagle  v.  Nagle 
(1910)  43  Pa.  Super.  Ct.  442;  —nine 
years  in  Zoellner  v.  Zoellner  (1881)  46 
Mich.  511,  9  N.  W.  833;  —eight  years 
in  Yorston  v.  Yorston  (1880)  32  N.  J. 
Eq.  495;  — seven  years  in  Sloan  v.  Sloan 
(1882)  102  m.  581;  and  Cans  v.  Gans 
(1910)  77  N.  J.  Eq.  309,  76  Atl.  234; 
. — ^five  vearsin  Horton  v.  Steg^yer  (1910) 
99  C.  C.  A.  332,  175  Fed.  756,  20  Ann. 
Cas.  1134,  and  Whittley  v.  Whittley 
(1908)  60  Misc.  201,  111  N.  Y.  Supp. 
1078;  — ^four  years  in  Nicholson  v. 
Nicholson  (1889)  113  Ind.  131,  15  N.  E. 
223;  and  Watkinson  v.  Watkinson 
(1904)  68  N.  J.  Eq.  632,  69  L.R.A.  397, 
60  Atl.  931,  6  Ann.  Cas.  326. 

And  less  lengthy  delays  of  varying 
duration  in  McNeil  v.  McNeil  (1909)  95 
C.  C.  A.  486,  170  Fed.  289;  Whittaker 
V.  Whittaker  (1894)  161  Dl.  266,  37  N. 
E.  1017;  Comey  v.  Comey  (1910)  97 
Ark,  117,  133  S.  W.  813;  Catts  v.  Catts 
(1908)  35  Pa.  Super.  Ct.  293. 

An  unexplained  and  unezeused  delay 
for  nearly  three  years  to  file  a  bill  in 
equity  to  set  aside  a  judgment  dismissing 
an  action  constitutes  laches  requiring  a 
denial  of  the  prayed-for  relief.  Treat 
V.  Merchants'  Life  Asso.  (1912)  167  HL 
App.  371. 

It  cannot  be  said  that  the  unexcused 
delays  were  the  absolutely  decisive  rea- 
sons which  brought  about  the  defeats  of 
the  assailants  of  the  judgments  in  the 
foregoing  cases;  perhaps  they  were  such 
in  few,  if  any,  of  them;  but  in  every 
one  of  those  cases  delay  without  expla< 
nation  and  excuse  of  weight  was  a  very 
powerful  weapon  in  repelling  the  as- 
sault. 

Laches  in  seeking  it  may  bar  relief 
from  a  judgment  in  equity  where  the 
long  delay  affords  reasons  in  the  nature 
of  estoppel  which  make  it  unjust  or  in- 
equitable for  the  relief  to  be  granted. 
Brockman  v.  Brockman  (1916)  —  Minn. 
—  157  N.  W.  1086. 

The  marriage  to  another  of  the  spouse 
who  obtained  a  decree  of  divorce  at- 
tacked by  the  divorced  mate  after  a  long 
lapse  of  time  and  an  unexcused  delay  is 
a  circumstance  strongly  tending  to  ren- 
der it  inequitable  to  disturb  the  judg- 
ment. Comey  v.  Comey  (1910)  97  Ark. 
117,  133  S.  W.  813;  Whittaker  v.  Whit- 
taker (1894)  151  m.  266,  37  N.  E.  1017; 
Maher  v.  Title  Guarantee  &  T.  Co.  (1900) 
05  DL  App.  365;  Earle  v.  Earle  (1883) 
91  Ind.  27;  Nicholson  v.  Nicholson 
UU.A.1917B. 


I  (1889)  113  Ind.  131,  15  N.  E.  223;  Zoell- 
ner V.  Zoellner  (1881)  46  Mich.  511,  9 
N.  W.  833. 

A  decree  of  divorce  in  favor  of  a  hus- 
band, obtained  in  a  suit  of  which  the 
wife  had  full  notice  and  in  which  she  ap- 
peared, by  collusion  between  the  two, 
will  not,  after  the  lapse  of  several  years 
and  the  remarriage  of  the  husband,  be 
disturbed  merely  to  provide  the  first 
wife  with  alimony.  Nichols  v.  Nichols 
(1874)  25  N.  J.  Eq.  60. 

A  delay  of  fifteen  years,  during  which 
the  plaintiff  remarried,  after  a  decree 
of  divorce  originally  granted  on  default 
after  service  of  process  by  publication 
had,  at  the  instance  of  the  defendant, 
and  upon  her  general  appearance,  been 
amended  so  as  to  secure  to  her  certain 
property  which  thereby  she  obtained,  in 
filing  a  bill  in  equity  to  set  aside  and 
annul  the  decree  on  the  ground  that  the 
statute  providing  for  substituted  service 
of  process  in  divorce  cases  had  not  been 
conformed  to  at  the  outset  of  the  pro- 
ceedings, constitutes  such  inexcusable 
laches  as  necessitates  a  dismissal  of  the 
bill.  Hereu  v.  Hereu  (1899)  6  Ariz. 
270,  56  Pac.  871. 

A  charge  by  a  wife  whose  husband 
obtained  a  divorce  from  her  on  the 
ground  of  adultery  that  he  and  his 
agents  tampered  with  and  kept  away 
from  the  trial  her  witnesses  to  prove 
recriminatory  charges  against  him  does 
not  warrant  the  setting  aside  of  the  de- 
cree after  a  lapse  of  a  dozen  years, 
where,  by  the  wife's  own  showing,  she 
knew  two  or  three  days  before  the  trial 
ended  of  the  absence  of  the  witnesses^^ 
and  took  no  measures  whatever,  either 
to  procure  their  attendance  or  to  obtain 
a  postponement  of  the  trial  because  of 
their  absence.  Holbrook  v.  Holbrook 
(1874)  114  Mass.  568. 

The  application  of  a  wife  to  set  aside 
a  divorce  obtained  by  her  husband  in 
a  suit  of  which  she  had  notice  and  in 
which  she  voluntarily  and  deliberately 
withdrew  her  appearance  by  an  attor- 
ney, based  on  allegations  that  the  charges 
against  her  were  not  true  and  that  her 
husband,  by  pretending  he  had  aban- 
doned the  suit,  persuaded  her  to  with- 
draw her  defense,  should  be  denied  on 
the  ground  of  laches  where  she  knew  the 
decree  had  been  granted  within  a  month 
after  it  was  entered,  and,  without  ex- 
cuse, delayed  for  two  years  to  apply  for 
relief,  and  where  the  evidence  of  fraud 
was  very  weak  and  fairly  negatived. 
Catts  V.  Catts  (1908)  35  Pa.  Super.  Ct. 
293. 

A   wife    divorced   for   adultery    who 
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knew  about  the  decree  within  four  days 
after  it  had  been  granted,  and  who, 
without  adequate  excuse  or  satisfactory 
explanation,  waited  ten  years  before 
moving  to  set  it  aside  on  the  ground  of 
alleged  collusion  between  her  attorney 
and  her  husband,  when  the  latter  had,  in 
the  interval,  married  another  woman, 
who  was  still  living,  is  barred  bv  laches 
from  relief.  Nagle  v.  Nagle  (1910)  43 
Pa.  Super.  Ct.  442. 

A  delay  of  more  than  a  year,  and  un- 
til after  a  new  marriage  has  occurred, 
by  a  wife  to  apply  to  set  aside  a  divorce 
obtained  by  her  husband  pursuant  to 
her  consent  and  by  her  collusion,  deceit- 
fully procured  by  his  false  representa- 
tions and  promises,  afterwards  broken, 
and  by  withholding  facts  from  the  court 
and  giving  false  testimony,  amounts  to 
laches  fatal  to  her  claim  to  relief,  Kar- 
ren  v.  Karren  (1902)  25  Utah,  87,  60 
L.R.A.  294,  95  Am.  St.  Rep.  815,  69  Pac. 
465. 

A  divorce  obtained  by  a  man  from  his 
wife  by  collusion,  and  with  her  consent 
to  make  no  opposition,  will  not  be  set 
aside  upon  her  application,  after  the 
lapse  of  a  year,  and  after  the  man  had 
married  another  woman,  notwithstanding 
the  consent  was  obtained  upon  the  man's 
representation  that  a  divorce  was  neces- 
sary to  enable  him  to  get  a  deed  of  a 
homestead,  and  his  promise  to  remarry 
his  wife  after  the  decree  should  have 
been  granted.    Ibid. 

Assuming  the  judicial  power,  upon  a 
motion  made  in  the  name  of  a  man  to 
set  aside  a  decree  of  divorce  granted  to 
his  wife  after  his  answer  had  been 
stricken  out  for  his  disobedience  of  an 
order  to  pay  alimony,  to  allow  his  alleged 
paramour  to  come  in  and  contradict  tes- 
timony respecting  his  adulterous  inter- 
course with  her,  her  laches  for  several 
months  after  she  acquired  full  knowl- 
edge of  the  facts  and  proceedings  would 
be  a  sufficient  reason  for  denying  relief. 
Quigley  v.  Quigley  (1887)  45  Hun  (N. 
Y.)  23. 

,  A  statute  limiting  to  one  year  after 
the  person  who  seeks  to  vacate  a  judg- 
ment learns  of  the  judgment,  the  period 
within  which  to  attack,  stands  as  a  bar 
to  a  suit  to  set  aside  a  divorce,  brought 
by  the  spouse  who  obtained  it,  k\e  years 
after  it  was  granted.  Uecker  v.  Thiedt 
(1907)  133  Wis.  148,  113  N.  W.  447. 

Relief  in  an  action  to  set  aside  a  judg- 
ment of  divorce  brought  in  virtue  of  the 
Minnesota  statute  (Gen.  Stat.  1913,  § 
7910),  for  fraud  in  obtaining  it,  is  barred 
by     laches.       Brockman     v.     Brockman 

(1916)  —  Minn.  — ,  157  N.  W.  1086. 
L.R.A.1917B. 


The  fact  that  a  woman  waited  six  and 
a  half  years  before  attacking  in  another 
suit  a  decree  of  divorce  obtained  by  her 
husband  in  a  suit  in  which  she  appeared, 
and  was  defeated  in  such  attack,  and  de- 
layed a  considerable  time  longer  to  re- 
new her  assault  upon  the  decree,  in  an- 
other suit,  though  not  deemed  control- 
ling, must  have  influenced  the  court  to 
defeat  her  again,  as  the  laches  was  not 
excused  and  hardly  was  explained.  Bid- 
well  V.  Bidwell  (1905)  139  N.  0.  402,  2 
L.R.A.(N.S.)  324,  111  Am.  St.  Rep,  797, 
52  S.  E.  55. 

After  the  lapse  of  more  than  forty 
years  and  the  remarriage  and  death  of 
a  man  who  had  obtained  an  absolute  de- 
cree of  divorce  from  his  wife,  who  was 
living  in  a  foreign  country,  separate 
from  him,  under  a  limited  divorce  grant- 
ed her  according  to  the  laws  of  her 
domicil,  a  court  of  equity  will  not  in- 
terfere to  set. aside  the  decree  upon  her 
uncorroborated  testimony  that  she  never 
had  notice  of  the  proceedings  and  re- 
mained ignorant  of  the  decree,  for  the 
avowed  purpose  of  collecting  a  judgment 
against  the  deceased's  estate,  which  at 
law  stood  barred  by  the  statute  of  limi- 
tations. Givemaud  v.  Givemaud  (1912) 
81  N.  J.  Eq.  66,  85  Atl.  830. 

A  sufficient  excuse  for  a  former  wife's 
delay  about  forty  years  to  attack  a  judg- 
ment of  divorce  procured  against  her  by 
her  husband,  since  deceased,  upon  a  sub^ 
stituted  service,  is  not  made  by  her  al- 
legation and  oath  that  she  was  ignorant 
until  within  a  few  months  that  any  di- 
vorce had  been  granted,  when  another 
witness  testifies  that  she  talked  about 
the  divorce  many  years  before.  Douglas 
V.  Teller  (1909)  53  Waah.  695,  102  Pac, 
761. 

A  man  who  had  been  personally 
served  with  process  in  his  wife's  suit 
for  divorce,  who  knew  all  about  it  from 
beginning  to  end,  and  refrained  from 
contesting  it,  and  who  knowingly  and 
wilfully  acquiesced  in  the  status  estab- 
lished by  the  decree  obtained  by  her 
against  him  for  seventeen  years,  with- 
out seeking  to  avoid  it,  during  which 
period  the  wife  gave  birth  to  a  child 
after  marrying  again,  is,  after  the  death 
of  his  former  wife,  regardless  of  the 
merits  or  validity  of  the  decree  of  di- 
vorce, in  no  position  to  invoke  the  aid 
of  a  court  of  equity  to  nullify  the  de- 
cree to  enable  him  to  recover  real  prop- 
erty held  by  the  wife  in  her  own  right, 
and  conveyed  by  her  to  an  innocent  pur- 
chaser at  its  full  value,  who  entered 
and  continued  in  possession  on  the  faith 
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of  her  title.    Buffington  v.  Carty  (1905) 
195  Mo.  490,  93  S.  W.  779. 

An  attack  on  a  decree  of  divorce  ob- 
tained by  a  man  upon  a  substituted  serv- 
ice and  by  default,  made  by  the  divorced 
-wife  thirteen  years  afterward,  on  the 
ground  that  it  was  fraudulently  obtained, 
where  the  wife  had,  in  the  meantime, 
commenced  proceedings  to  annul  the  de- 
cree, and  had  abandoned  them  pursuant 
to  a  money  settlement  made  by  her  with 
her  former  husband^  and  under  advice 
of  counsel,  and  where  she  knew  for  sev- 
eral years  that  her  husband  had  married 
and  was  living  with  another  woman  as 
his  wife, — cannot  be  maintained  upon 
the  theory  that  she  did  not  discover  the 
fraud  until  within  the  last  six  months, 
since  she  had  the  knowledge  and  means 
to  discover  it,  and  was  guilty  of  laches 
and  want  of  diligence  if  she  did  not  do 
so.  Peyton  v.  Peyton  (1902)  28  Wash. 
278,  68  Pac.  757. 

Acquiescence  and  laches  sufficient  to 
estop  in  equity  from  attacking  a  divorce 
obtained  by  a  husband  against  his  wife 
on  the  ground  that  he  and  the  sheriff 
fraudulently  conspired  falsely  to  make 
return  of  personal  service  of  process  in 
the  divorce  suit  upon  her  are  shown  by 
the  production  of  several  letters  by  her 
to  her  former  husband,  and  her  accept- 
ance from  him  of  support  after  the 
decree  was  granted,  for  a  period  of 
eleven  years^  throughout  which,  accord- 
ing to  her  own  testimony,  she  had  knowl- 
edge of  the  rendition  of  the  decree,  and 
when  she  did  not  bring  her  bill  until  af- 
ter the  deaths  of  both  her  former  hus- 
band and  the  sheriff.  Barnes  v.  Willis 
(1913)  65  ria.  363,  61  So.  828. 

A  unexcused  delay  of  eight  years  by 
a  woman  to  bring  suit  to  set  aside  a 
decree  of  divorce  which  her  husband  had 
obtained  against  her,  when  she  knew 
that,  on  the  faith  of  it,  he  had  been 
seven  years  married  to  and  was  living 
with  another  woman  as  his  wife,  and 
when,  too,  during  the  whole  time,  she 
was  in  constant  communication  with  him 
and  in  receipt  of  regular  contributions 
to  her  own  and  her  children's  support 
from  him,  constitutes  such  an  acquies- 
eence  on  her  part  as  estops  her  from  re- 
lief, and  is  such  laches  as  bars  her  from 
relief  in  a  court  of  equity.  Yorston  v. 
Yorston  (1880)  32  N.  J.  Eq.  495. 

A  decree  of  divorce  fairly  and  regu- 
larly obtained  upon  default,  by  a  hus- 
band, from  his  wife,  while  she  was  liv- 
ing separate  from  him  with  her  parents, 
out  of  the  state,  and  after  she  had  actual 

notice  of  the  pendency  of  the  suit,  and 
L.R.A.1917B. 


had  employed  counsel  to  defend  her,  who 
neglected,  without  any  explanation,  to 
file  her  answer  in  time,  will  not  be  set 
aside  after  a  delay  of  seven  years,  on 
her  application,  upon  the  plea  that  she 
was  ignorant  during  the  first  five  of 
those  years  that  the  decree  had  been  ren- 
dered, and  had  been  led  to  believe  that 
the  suit  had  been  abandoned,  where  she 
offers  no  excuse  or  explanation  of  a  fur- 
ther delay  of  two  years  after  learning 
the  facts,  and  manifestly  seeks  only  an 
allowance  of  alimony.  Gans  v,  Gans 
(1910)  77  N.  J.  Eq.  309,  76  Atl.  234. 

A  delay  of  five  years,  explained  only 
by  a  false  plea  of  poverty,  is  laches 
which  bars  relief  in  equity  from  a  di- 
vorce by  voluntary  default,  after  a 
second  marriage  of  the  spouse  who  ob- 
tained it.  Whittley  v.  Whittley  (1908) 
60  Misc.  201,  111  N.  Y.  Supp.  1078. 

That  a  husband  who  had  obtained  a 
decree  of  divorce  from  his  wife  by 
fraudulent  means  repeatedly  told  her 
afterwards  that  he  regretted  his  past 
misconduct  and  separation  from  her,  and 
reiterated  a  promise  to  provide  for  her 
to  the  extent  of  half  of  his  estate,  does 
not  sufficiently  excuse  her  for  not  bring- 
ing suit  to  set  aside  the  decree  for  five 
years,  having  full  knowledge  of  the  facts. 
Horton  v.  Stegmyer  (1910)  99  C.  C.  A. 
332,  175  red.  756,  20  Ann.  Cas.  1134. 

The  record  of  a  decree  of  divorce 
nominally  in  favor  of  a  wife,  against 
her  husband,  entered  in  a  suit  instituted 
by  him  in  her  name,  without  her  knowl- 
edge or  consent,  and  of  which  she  was 
actually  ignorant,  is  not  implied  notice 
to  her,  and  cannot  be  used  to  impute 
laches  to  her  in  a  subsequent  suit  in 
equity  to  annul  the  decree  on  the  ground 
of  its  fraudulent  procurement.  Brown 
V.  Grove  (1888)  116  Ind.  84,  9  Am.  St. 
Rep.  823, 18  N.  E.  387. 

XL.  process,  pleadings,  procedure,  and 
proof  in  actions  attacMng  divorces. 

a.  Constructive   service   of   process    in 
suits  to   set  aside  divorces. 

In  two  cases  of  suits  to  set  aside  di- 
vorces objections  were  made  at  the  out- 
set to  the  jurisdiction  of  the  courts  to 
grant  the  relief  asked,  and  over  the  per- 
sons of  absentee  defendants,  notwith- 
standing the  decrees  attacked  had  been 
granted  by  courts  of  the  same  state,  or 
by  the  court  in  which  the  suit  was 
brought.  In  both  there  had  been  no  per- 
sonal service  of  process  on  the  defend- 
ants, and  in  both  the  objections  were 
held  fatal  to  the  maintenance  of  the  ac- 
tions. 
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An  action  to  set  aside  for  fraud  in 
procuring  it  a  decree  of  divorce,  not  be- 
ing one  in  which  by  statute  service  may 
be  made  by  publication  upon  an  absentee 
or  nonresident  defendant,  a  judgment  in 
such  an  action,  rendered  after  substitut- 
ed service  by  publication  and  mailing, 
setting  aside  a  prior  divorce,  cannot 
stand.  Pullman  v.  Pullman  (1916)  — 
Wash.  — ,  158  Pac.  746. 

A  court  which  granted  a  man  a  divorce 
from  his  nonresident  wife  upon  default, 
after  a  substituted  service,  authorized 
through  his  fraud,  has  no  power,  thirty 
years  later,  to  entertain  a  suit  to  set  it 
aside,  or  to  grant  any  relief  against  it, 
in  a  proceeding  by  the  divorced  wife, 
even  though  she  offers  an  adequate  ex- 
cuse and  satisfactory  explanation  of  the 
delay,  where,  in  the  meantime,  the  man 
married  and  had  issue  by  another  wo- 
man, and  died,  leaving  no  estate  in  the 
state  where  he  obtained  the  divorce,  but 
all  his  property  was  in  another  state,  in 
which  the  second  wife  and  her  children 
resided,  so  that  they  could  not  be  person- 
ally served  with  process,  and  where  the 
only  local  statute  empowering  a  court  to 
annul  its  own  judgment  after  the  expira- 
tion of  the  term  prescribed  a  time  limit 
of  two  years.  Blair  v.  Blair  (1915)  96 
Kan.  757,  153  Pac.  544. 

h.  Need  of  specifically  pleading  grountl 
of  attack  on  divort^a. 

As  a  judgment  is  presumed  to  be  valid, 
one  who  would  have  it  set  aside  on  the 
ground  that  it  was  obtained  by  fraud 
must,  to  overbear  the  presumption,  spe- 
cifically allege  and  prove  the  particular 
acts  and  conduct  that  constitute  the 
fraud  relied  upon  to  vitiate  the  judg- 
ment. Moss  V.  Drost  (1912)  130  La. 
285,  57  So.  929. 

A  pleading  attacking  a  judgment  upon 
broad,  general,  and  indiscriminate 
charges  of  fraud,  without  any  specifica- 
tion of  particular  facts  constituting  such 
fraud,  is  insufficient.  Patrucio  v.  Sel- 
kirk (1913)  —  Tex.  Civ.  App  — ,  160 
S.  W.  635. 

These  propositions  have  abundant  sup- 
port in  the  decisions.  Ramseur  v.  Bron- 
nell  (1889)  —  Ark.  — ,  12  S.  W.  200; 
Comey  v.  Corney  (1913)  108  Ark.  415, 
159  S.  W.  20;  McCook  v.  Bemd  Bros. 
(1887)  79  Ga.  391,  5  S.  E.  75;  Rabum 
v.  Shortridge  (1830)  2  Blackf.  (Ind.) 
480;  Tavlor  v.  Mallorv  (1892)  76  Md.  1, 
23  Atl.  1098;  Rooks  v.  Williams  (1858) 
13  La.  Ann.  374;  Devlin  v.  Boyd  (1891) 
40  N.  Y.  S.  R.  966,  16  N.  Y.  Supp.  37; 
Burnley  v.  Rice  (1858)  21  Tex.  171; 
L.R.A.191il^. 


Gulf,  C.  &  S.  F.  R.  Co.  V.  Henderson 
(1892)  83  Tex.  70,  18  S.  W.  432;  Patton 
V.  Taylor  (1849)  7  How.  (U.  S.)  132,  12 
L.  ed.  637. 

A  general  allegation  that  the  complain- 
ant in  a  suit  in  equity  to  set  aside  a 
judgment  and  have  a  new  trial  did  not 
have  an  opportunity  to  meet  the  case 
made  by  the  adversary,  without  showing 
why,  or  any  reasonable  and  proper  effort 
to  meet  it,  frustrated,  if  made,  by  fraud 
and  circumvention,  is  insufficient  as  a 
foundation  for  relief.  Moore  v.  GuHey 
(1907)  144  N.  C.  81, 10  L.R.A.(N.S.)  242, 
56  S.  E.  681. 

A  petition  to  set  aside  a  judgment  is 
in  the  nature  of  a  motion  for  a  new  trial, 
and  must  contain  such  a  statement  of 
facts  as  would  support  such  a  motion, 
made  at  the  term  at  which  the  judgment 
was     rendered.       Patrucio     v.     Selkirk 

(1913)  —  Tex.  Civ.  App.  — ,  160  S.  W. 
635. 

A  complaint  in  an  action  brought  in 
virtue  of  the  Minnesota  statute  (Gkn. 
Stat.  1878,  chap.  66,  §  285),  to  set  aside 
a  decree  of  divorce  upon  the  ground  that 
it  was  procured  by  perjured  testimony 
and  other  fraudulent  acts,  but  which 
does  not  specifically  point  out  the  alleged 
frauds  and  perjuries,  nor  show  that  .the 
action  was  brought  within  the  time  limit- 
ed by  the  statute  for  bringing  it  after 
discovery  of  the  grounds,  is  bad  on  de- 
murrer for  failing  to  state  a  cause  of 
action.  Bomsta  v.  Johnson  (1888)  38 
Minn.  230,  36  N.  W.  341. 
I  A  petition  alleging  that  the  defendant 
I  obtained  by  fraud  a  divorce  from  the 
petitioner,  and  praying  for  "a  review  of 
the  same  that  said  decree  .  .  .  may 
be  annulled,"  is  not  open  to  the  objection 
that  it  is  bad  for  duplicity,  for  it  seeks 
only  to  set  aside  the  decree;  and  not  a 
retrial  of  the  merits  of  the  divorce  suit 
and  annulment  of  the  proceedings  at 
the  same  time.  Lord  v.  Lord  (1877)  66 
i  Me.  265. 

I  c.  Defective  or  ohjectiouahle  pleadings 
in  Huit'M  attaclcing  divorces, 

I  A  bill  in  equity  brought  by  a  widow 
I  against  the  first  wife  of  her  deceased 
husband,  to  set  aside  a  decree  of  divorce 
between  the  two,  is  properly  dismissed 
for  want  of  equity  when  it  contains  nei- 
ther averments  of  fraud  nor  excuses  for 
prima    facie    laches.      Smith    v.    Smith 

(1914)  186  EL  App.  540. 

A  decree  divorcing  a  husband  on  the 

ground  that  his  wife  had  deserted  him 

will  not  be  annulled    as    having    been 

;  fraudulently  procured,  upon  her  allega- 
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tion  that  she  desired  and  had  sought  to 
return  to  him  and  his  home,  supported 
only  by  proof  that  she  was  not  cordially 
welcomed;  without  any  evidence  that  she 
was  really  prevented  or  dissuaded  from 
returning  by  him  or  with  his  approval. 
Miller  v.  Bearb  (1914)  134  La.  893,  64 
So.  822. 

When,  by  proceedings  regular  upon 
their  face,  and  upon  proofs  not  shown 
to  have  been  false,  an  interlocutory  de- 
cree of  divorce  has  been  followed  in 
due  course  by  a  final  judgment,  all  upon 
default,  after  substituted  service  by 
publication,  an  application  to  set  aside 
the  final  judgment  under  a  statute  pro- 
viding for  the  granting  of  such  relief 
in  such  cases,  which  fails  to  set  out  facts 
required  to  be  stated  by  such  statute, 
must  be  denied.  Burnes  v.  Burnes  (1895) 
61  Mo.  App.  612. 

An  application  by  a  corespondent  in  a 
divorce  suit  to  stay  the  entry  of  an  in- 
terlocutory decree  until  the  issues  raised 
by  a  proposed  answer  can  be  tried  and 
determined  lacks  sufficient  support  to 
be  granted,  in  an  affidavit  of  an  attorney 
alone,  without  the  applicant's  sworn  de- 
nial of  the  charges  in  the  complaint. 
Stafford  v.  Stafford  (1915)  170  App.  Div. 
172,  156  N.  Y.  Supp.  25. 

A  petition  to  set  aside  a  decree  of 
divorce,  containing  averments  showing 
fraud  and  duress  in  obtaining  it,  which, 
if  true,  afford  sufficient  grounds  for  the 
relief  sought,  cannot  be  struck  from  the 
files  because,  in  addition,  it  contains  alle- 
gations deemed  immaterial,  impertinent, 
and  scandalous.  Butler  v.  Butler  (1912) 
34  Okla.  392,  125  Pac.  1127. 

Allegations  in  proceedings  to  set  aside 
a  divorce  that  the  action  had  been 
fraudulently  conceived  and  prosecuted 
by  the  plaintiff  in  conspiracy  with  a 
third  person  named,  to  obtain  a  dissolu- 
tion of  the  matrimonial  bond  and  posses- 
sion of  some  or  all  of  defendant's  prop- 
erty, for  the  mutual  benefit  of  the  con- 
spirators, carried  through  by  perjured 
testimony,  are  insufficient  to  make  a  case 
for  setting  aside  the  decree.  Cooper  v. 
Cooper  (1916)  -—  Wash.  — ,  158  Pac. 
1007. 

All^ations  in  a  suit  by  a  wife  to  set 
aside  a  decree  of  divorce  granted  her 
husband  in  proceedings  of  which  she  had 
due  notice,  instituted  in  her  home  coun- 
ty, that  she  was  prevented  from  defend- 
ing and  appearing  at  the  trial  by  his 
promises,  upon  which  she  relied,  that  if 
she  would  absent  herself,  he  would  with- 
draw the  charges  of  adultery  he  had 
made  and  rely  upon  other  grounds,  would 
1*R.A.1917B. 


not  ask  to  have  the  custody  of  their 
minor  child,  but  would  leave  it  in  care 
of  her  mother,  and  would  deed  her  her 
interest  in  land  they  owned,  and  give 
her  a  part  of  his  personal  property, — 
do  not,  in  legal  contemplation,  constitute 
a  fraud  in  obtaining  the  decree,  especial- 
ly when  not  coupled  with  any  charge 
that  the  promises  were  made  of  purpose 
to  cheat  and  deceive  the  wife,  and  with 
an  intent  to  break  them.  Sperry  v. 
Sperry  (1907)  —  Tex.  Civ.  App.  — ,  103 
S.  W.  419. 

The  petition  of  an  injured  spouse  to 
set  aside  a  decree  of  divorce  upon  the 
ground  that  it  was  procured  by  a  fraud 
is  not  demurrable  because  it  fails  to 
allege  that  the  other  spouse  has  not  mar- 
ried again.  Rush  v.  Rush  (1877)  46 
Iowa,  648,  26  Am.  Rep.  179,  rehearing 
denied  in  (1878)  48  Iowa,  701. 

A  reviewing  court  is  not  warranted  in 
upsetting  a  judgment  vacating  a  decree 
for  fraud  in  procuring  it,  upon  the 
ground  that  the  petition  assailing  such 
decree  contained  naught  but  very  general 
and  indefinite  allegations  of  fraud,  when 
such  allegations  were  broad  enough  to 
justify  the  reception  of  evidence  of 
fraud,  and  no  objection  to  the  admission 
of  such  evidence  was  made,  based  upon 
the  generality  and  indefiniteness  of  the 
charges.  Frisbie  v.  Chase  (1913)  161 
Iowa,  133,  140  N.  W.  842. 

Upon  the  overruling  of  a  demurrer  to 
a  complaint  in  an  action  to  annul  a  de- 
cree of  divorce  upon  the  ground  that  it 
was  obtained  by  a  fraud  upon  the  juris- 
diction of  the  court  and  the  complainant, 
no  judgm^it  can  be  rendered  pro  con- 
fesso,  but  clear  proof  of  the  alleged 
fraud  is  still  required.  Lord  y.  Lord 
(1877)  66  Me.  265. 

d.  Ei*fors  in  reception  of  teatimony  to 
Htipport  attaclcs  on  divorces. 

A  judgment  vacating  a  decree  of  di- 
vorce which  was  granted  by  default  upon 
a  constructive  service  by  publication, 
giving  the  complainant  leave  to  appear 
and  defend  the  divorce  suit,  on  the 
ground  that  a  fraud  was  perpetrated  by 
a  false  affidavit  to  procure  the  substi- 
tuted service,  will  not  be  disturbed  on 
appeal  for  error  in  admitting  testimony 
to  support  the  attack  on  the  divorce, 
where  a  meritorious  defense  to  the  di- 
vorce suit  plainly  exists,  and  the  defend- 
ant had  neither  waived  legal  service  of 
process  nor  appeared  Parramore  v.  Par- 
ramore  (1911)  61  Fla.  701,  55  So.  795. 

The  principle  of  the  common  law,  even 
when  embodied  in  a  statute  which  pro-* 
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kibits  private  conversations  of  husband  I 
and  wife  to  be  testified  to  by  either,  does 
not  prevent  either  from  testifying  that 
such  a  conversation  took  place  at  a  stated 
time  and  place,  and  what  was  done  as  a 
result  of  it,  for  the  purpose  of  proving 
inferentially  a  fraudulent  misrepresenta- 
tion vitiating  a  decree  of  divorce  at- 
tacked for  fraud.  Sampson  v.  Sampson 
(1916)  223  Mass.  451, 112  N.  E.  84. 

Xttl,  Effect  of  vacating  decree  of  dU 

vorce, 

A  decree  of  divorce  granted  after  an 
ex  parte  hearing  where  service  was  made 
by  publication  only,  set  aside  by  order 
giving  the  defendant  leave  to  answer  and 
contest  upon  the  merits,  becomes  a  nul- 
lity when  the  plaintiff  omits  to  appeal 
from  the  order  and  voluntarily  dismisses 
the  suit  for  the  purpose  of  bringing  a 
new  action  in  another  county.  Cheyney 
V.  Che^Tiey  (1910)  163  Mich.  598, 128  N. 
W.  780. 

Annulling  a  decree  of  divorce  for 
fraud  in  procuring  it  restores  the  matri- 
monial status  as  it  was  before  the  de- 
cree was  made.  Voorhees  v.  Voorhees 
(1890)  46  N.  J.  Eq.  411,  19  Am  St.  Rep. 
404,  19  Atl.  172,  affirmed  in  (1890)  47 
N.  J.  Eq.  315,  14  L.R.A.  366,  20  Atl. 
676;  State  v.  Watson  (1898)  20  R.  I. 
354,  78  Am.  St.  Rep.  871,  39  Atl.  193, 
11  Am.  Grim.  Rep.  24,  affirmed  in  (1900) 
179  U.  S.  679,  45  L.  ed.  383,  21  Sup.  Ct. 
Rep.  915. 

The  pendency  undetermined  of  a  suit 
in  equity  to  annul  a  decree  of  divorce 
granted  by  default,  on  service  by  publi- 
cation, cannot  impair  the  force  of  the  de- 
cree in  the  slightest.  Re  McNeil  (1909) 
155  Cal.  333,  100  Pac.  1086. 

Xtill.  Conclusion, 

Any  attempt  to  formulate  a  conclusion 
which  should  be  a  safe  foundation  for 
forecasting  the  outcome  of  a  given  attack 
upon  a  divorce  is  foredoomed  to  failure. 
It  is  not  alone  because,  as  was  said  in 
one  case,  the  methods  of  procedure  to 
vacate  and  annul  judgments  after  the 
expiration  of  the  terms  at  which  they 
were  rendered  vary  greatly  in  the  dif- 
ferent jurisdictions  (Tyler  v.  Aspinwall 
(1901)  73  OoniL  493,  54  L.R.A.  758,  47 
Atl.  765),  but  it  is  literally  the  case,  as 
was  said  in  another,  that  every  suit  in 
equity  to  annul  a  decree  of  divorce  must 
necessarily  be  determined    by    its    own 

peculiar  facts  and  circumstances  (Maher 
LR.A.1917B. 


v.  Title  Guarantee  &  T.  Co.  (1900)  95 
HI.  App.  365). 

In  addition  to  the  difficuties  made  ap- 
parent by  these  citations,  there  is  to  be 
considered  the  powerful  element  of  ju- 
dicial discretion  to  grant  relief, — an  ele- 
ment of  influence  varying  in  strength 
virtually  with  every  judge,  according  to 
his  predilection  to  make  as  far  as  x>ossi- 
ble  a  marriage  indissoluble,  or  a  dissolu- 
tion of  it  irreversible.  When  account  is 
further  taken  of  the  supposed  public  pol- 
icy of  the  state  where  the  divorce  is  at- 
tacked, and  its  legislation  upon  the  sub- 
ject, expressed  in  the  statutes  or  con- 
strued by  the  courts,  the  search  for  a 
reliable  guide  even  in  a  single  jurisdic- 
tion becomes  hopeless.  The  setting  aside 
of  a  divorce  always  involves  questions 
of  fact  determined,  as  the  proceeding  or 
suit  is  equitable,  by  the  court  itself,  and 
none  can  say  what  evidence  of  the  basic 
facts  will  be  regarded  as  sufficiently 
clear  and  satisfactory  to  convince  the 
trial  judge  of  the  justice  and  propriety 
of  granting  the  relief  sought ;  nor,  if  the 
facts  shall  be  indubitably  proved,  can 
anyone  say  if  the  excuses  for  not  mak- 
ing an  earlier  attack  on  the  decree  will 
be  judicially  deemed  adequate,  nor 
whether,  the  facts  being  established  and 
the  excuses  considered  valid,  the  court 
will  not,  after  all,  consider  it  inequitable 
or  contrary  to  public  policy  to  grant  any 
relief.  In  the  past  many  divorces  grant- 
ed without  actual  notice  or  real  chance  to 
defend  have  been  held  absolutely  final 
on  technical  grounds,  even  when  founded 
in  fraud  and  perjury.  In  the  past  many 
successful  raiders  upon  domestic  peace 
have  been  judicially  pronounced  innocent 
third  persons  with  equities  superior  to 
those  of  cruelly  injured  spouses,  and  by 
judicial  adjudication  have  secured  the 
fruits  of  the  raids.  It  is  too  much  to 
expect  that  such  wrongs  will  not  be  re- 
peated, yet  there  may  be  discerned  a 
growing  tendency  in  the  courts  not  to 
repeat  them,  and  it  may  be  said  with 
some  confidence  that  efforts  to  get  relief 
from  iniquitous  decrees  of  divorce  which 
would  certainly  have  failed  in  times  gone 
by  are  in  future  likely  to  succeed.  The 
cases  in  point  have  been  collated  with 
care  and  presented  in  such  detail  that  it 
is  believed  that  the  future  assailant  of 
a  wrongful  divorce  may  be  able  to  keep 
the  difficult  and  devious  path  to  the  goal 
of  nullification  when  it  is  attainable  at 


all. 


J.  B.  a 
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GEORGIA  SUPREME  COURT. 

MRS.  M.  E.  HOWLAND,  Plff.  in  Err., 

V. 

R.  L.  MORRIS  et  al. 

(141  Ga.  687,  82  S.  E.  32.) 

Mortg:ag«  —  foreclosure  —  sale  of  en- 
tire tract. 

1.  An  execution  issued  upon  a  judgment 
of  foreclosure  of  a  mortgage  on  land,  which 
is  described  in  the  mortgage,  judgment,  and 
execution  as  one  entire  tract,  may  be  levied 
on  the  entire  tract,  and  the  levy  will  not 
he  excessive,  although  the  value  of  the  land 
may  be  much  greater  than  the  amount  stif- 
"fioient  to  satisfy  the  execution.  Nor  will 
a  sheriff's  sale  of  the  entire  tract,  made 
in  pursuance  of  such  a. levy,  be  void  merely 
because  the  tract  was  capable  of  subdivi- 
sion so  that,  by  sale  of  a  less  quantity  than 
the  whole,  a  sum  would  be  realized  sufficient 
to  discharge  the  fi.  fa. 
For  other  cases  see  Aforigage,  VL  g,  S,  in 

Dig.  1-52  N.  8, 

Same  —  consideration  —  sufficiency. 

2.  Under  the  facts  of  this  case,  the  sher- 
iff's sale  was  not  void,  either  because  of 
inadequacy  of  consideration,  or  for  the  rea- 
son that  a  valid  affidavit  of  illegality  by 
the  defendant  in  ii.  fa.  was  delivered  to  the 
sheriff  prior  to  the  sale. 
I*or  other  cases,  see  Mortgage,  VL  g,  in  Dig. 

1-52  N.  8. 

(May  19,  1014.) 

IpRROR  to  the  Superior  Court  for  Floyd 
!i  County  to  review  a  judgment  sustain- 
ing a  demurrer  to  a  petition  filed  for  the 
cancelation  and  rescission  of  a  sheriff's  sale 
of  property  under  a  mortgage  foreclosure. 
Affirmed. 

Statement  by  Fish,  Ch.  J.: 

Mrs.  Medora  E.  Howland  gave  the  Ex- 
change Bank  of  Rome  two  mortgages  on  a 
parcel  of  land  situated  in  the  city  of  Rome 
and  known  as  the  "Toll  house  and  lot,"  de- 
scribed by  raetea  aad  bounds,  to  secure,  re- 
spectively, two  debts  owing  by  her  to  the 
bank,  one  for  $1,000  principal  and  interest, 
and  the  other  for  $500  principal  and  inter- 
est. Both  mortgages  were  duly  foreclosed 
and  executions  issued  thereon  in  which  the 
property  ordered  to  be  sold  was  described 
in  the  same  way  as  set  forth  in  the  mort- 
^aj^es.  llie  execution  for  $1,000  principal 
and  $88.56  interest^  together  with  cost»  was 
levied  on  the  mortgaged  property,  which 
was  described  in  the  entry  of  levy  in  the 

Headnotes  by  Fish,  Ch.  J. 

Note.  —  As  to  amount  of  property  to  be 
sold  under  mortgage  foreclosure,  see  anno- 
tation following  this  case,  post,  517. 
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same  manner  as  In  the  mortgage  and  the 
execution;  and  it  was  advertised  for  sale 
as  one  parcel  of  land  with  the  same  descrip- 
tion contained  in  the  mortgage  execution 
and  levy.  An  attorney  at  law  for  the  mort- 
gagor prepared  what  purported  to  be  an 
affidavit  of  illegality,  in  order  to  stop  the 
sale  of  tlie  property  under  the  mortgage 
execution,  on  the  grounds  (a)  that  the 
mortgagor  had  never  been  served  with  a 
copy  of  the  petition  and  rule  nisi  in  the 
foreclosure  proceeding,  that  she  did  not  ap- 
pear and  plead  therein  nor  waive  service 
in  any  way,  that  she  was  not  within  the 
jurisdiction  of  the  court  at  the  time  the 
entry  of  service  was  made,  and  had  no 
knowledge  of  the  proceeding  until  after  the 
levy;  and  (b)  that  the  return  of  service  by 
the  deputy  sheriff,  to  the  effect  that  he  had 
served  her  personally  with  a  copy  of  the 
foreclosure  proceeding  on  a  given  date,  was 
untrue,  and  that  she  traversed  such  return 
as  entered.  This  affidavit  began  as  follows: 
'^Georgia,  Floyd  county:  In  person  before 
me  came  the  defendant  in  the  above-stated 
ease,  who,  being  duly  sworn,  says  under 
oath,"  etc.  And  it  concluded  with  these 
words:  '^Sworn  to  and  subscribed  before 
me,  October  1,  1912.  Mrs.  M.  E.  Howland. 
Witness.  A.  S.  West.  N.  P.  Floyd  Co.,  Ga." 
This  paper  was  handed,  on  the  afternoon 
prior  to  the  day  of  sale,  by  the  attorney  for 
the  mortgagor  to  a  lady  who  was  alleged 
to  have  charge  of  the  affairs  in  the  office 
of  the  sheriff  of  Floyd  county,  with  the 
statement  by  the  attorney  to  her,  ''Here  is 
an  affidavit  of  illegality  to  stop  the  sale  ot 
the  Howland  property."  The  paper  was  de- 
livered to  the  sheriff  by  the  lady  referred 
to  some  time  prior  to  the  sale  of  the  prop- 
erty. On  the  day  the  sale  was  advertised 
to  take  place,  the  sheriff  ''called  up  the  at- 
torney of  plaintiff  in  fl.  fa.,  and  they  to- 
gether called  over  the  telephone  A.  S.  West, 
who  had  witnessed  the  said  signature  of 
Mrs.  M.  £.  Howland  as  aforesaid,  and 
.  .  .  West  said  to  them  that  he  had 
merely  witnessed  the  paper,  and  that  it  was 
not  sworn  to  before  him."  Neither  the 
sheriff  nor  the  attorney  for  the  plaintiff  in 
fi.  fa.  notified  the  mortgagor  or  her  attor- 
ney that  they  had  received  this  information 
from  West,  or  ''that  they  would  sell  said 
property,  or  that  they  would  not  recognize 
the  validity  of  said  afiidavit  of  illegality,  or 
the  legal  sufficiency  thereof."  The  property 
was  sold  as  advertised  by  the  sheriff,  and 
brought  the  sum  of  $1,910,  R.  L.  Morris 
being  the  purchaser,  and  the  sheriff  con- 
veyed the  property  to  him  in  pursuance  of 
the  «8ale.  Subsequently  the  mortgagor 
brought  an  equitable  petition  against  Mor- 
ris and  the  sheriff,  in  which  she  alleged  in 
substance  the  foregoing  facts,  and  further: 
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"That  said  property  levied  on  was  and  is 
of  tlie  value  of  $8,000,  that  the  same  is  com- 
posed of  a  number  of  separate  and  distinct 
lots,  and  that  the  same  can  be  easily  di< 
vided  into  four  lots  worth  approximately 
$2,000  each/'  Also,  "that  said  affidavit  of 
illegality  was  properly  witnessed  and  prop- 
erly executed,  and  that  when  same  was  filed 
by  your  petitioner's  attorney  that  both  she 
and  her  attorney  never  questioned  the  fact 
but  that  it  would  stop  the  sale  of  said  prop- 
erty, and  for  this  reason  failed  to  appear  at 
the  sale  of  said  property  or  to  be  there,  and 
as  a  result  of  their  absence  said  property 
was  sold  at  a  grossly  inadequate  price,  to 
wit,  the  sum  of  $1,910,  to  R.  1».  Morris  of 
Rome,  Georgia."  And  that  "petitioner  says 
that  said  action  of  the  attorney  for  plain- 
tiff in  fi.  fa.,  and  said  sheriff,  in  calling  up 
said  witness  A.  S.  West  and  in  keeping 
their  information,  and  their  further  action 
in  failing  and  refusing  to  notify  either  your 
petitioner  or  her  counsel  that  said  affidavit 
of  illegality  would  not  be  accepted,  and  that 
said  sale  would  be  held  on  said  first  Tues- 
day in  October,  amounted  to  fraud.  Peti- 
tioner further  shows  that  said  levy  was 
grossly  excessive,  and  that  a  levy  on  one  of 
the  lots  constituting  said  property  described 
in  said  mortgage  and  levied  on  as  aforesaid 
would  have  been  suflicient  to  have  brought 
the  amount  of  said  mortgage  fi.  fa.;  that 
said  property  was  made  up  of  four  sepa- 
rate and  distinct  lots,  either  one  of  which 
was  worth  more  than  the  sum  of  said  mort- 
gage fi.  fa.,  principal,  interest,  and  cost;  and 
that  said  levy  on  said  property  to  satisfy 
said  mortgage  ^»  fa.  was  grossly  excessive 
and  amounted  to  fraud.  Petitioner  shows 
that  on  account  of  said  fraud,  misrepresen- 
tation, irregularity,  error,  omission,  and 
misapprehension  of  your  petitioner  and  her 
attorney  as  to  the  time  of  sale,  the  said  ex- 
cessive levy  as  aforesaid,  and  the  grossly 
inadequate  price  for  which  said  property 
was  bid  in  as  aforesaid,  constitutes  such 
fraud  and  that  said  deed  [from  the  sheriff 
to  Morris]  should  be  set  aside.'' 

The  prayer  in  the  petition  as  amended 
was  as  follows:  "Wherefore  petitioner 
prays  that  said  deed  be  canceled  of  record, 
and  said  sale  be  set  aside  and  declared  null, 
void,  and  of  no  effect,  and  that  petitioner  be 
placed  in  full  possession  of  said  premises." 

Process  was  prayed  against  Morris  and 
the  sheriff.  Each  of  the  defendants  de- 
murred to  the  petition.  The  demurrers  were 
sustained,  and  the  petitioner  excepted. 

Messrs.  C.  J.  Carey,  Denny  &  Wright, 
and  Oraliam  Wright,  for  plaintiff  in  er- 
ror: 

It  was  not  necessary  for  a  tender  to  be 
made  by  Mrs.  Howland  to  R.  L.  Morria  of 
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the  purchase  price  before  a  cancelation'  and 
rescission  of  the  sale  could  be  had. 

Benedict  v.  Gammon  Theological  Semi- 
nary, 122  Ga.  412,  50  S.  E.  162;  Milner  v. 
Vandivere,  86  Ga.  546,  12  S.  E.  879. 

An  excessive  levy,  coupled  with  any  other 
circumstance,  is  a  sufficient  warrant  to  set 
aside  a  deed. 

White-Diamond  v.  Hightower  &  Co.  125 
Ga.  101,  63  S.  E.  1024,  6  Ann.  Cas.  260. 

Plaintiff  is  entitled  to  have  the  deed  set 
aside  and  her  land  returned  to  her. 

17  Cyc.  1276;  24  Cyc.  30;  Parker  v. 
Glenn,  72  Ga.  647;  Suttles  v.  Sewell,  101> 
Ga.  707,  35  S.  E.  2;  Stark  v.  Cummings, 
127  Ga.  107,  5Q  S.  E.  130;  Cooney  v.  At- 
lanta, 136  Ga.  119,  70  S.  E.  950;  Wilkinson 
v.  Holton,  119  Ga.  557,  46  S.  E.  620;  St«rfe 
V.  Cummings,  119  Ga.  36,  45  S.  E.  722; 
Roser  v.  Georgia  Loan  k  T.  Co.  118  Ga.  181, 
44  S.  E.  994;  Haunson  v.  Nelms,  109  Ga. 
802,  35  S.  E.  227. 

Messrs.  Maddox  A  Doyal  and  Harris  Sb 
Harris  for  defendants  in  error. 

Fish,  Ch.  J.,  delivered  the  opinion  of  tlie 
court : 

In  their  brief  filed  in  this  court  counsel 
for  plaintiff  in  error  say:  "The  petition 
alleged,  as  ground  for  setting  aside  thi.s 
deed  and  sale,  (1)  that  the  levy  was  ex- 
cessive; (2)  that  the  price  was  grossly  in- 
adequate; and  (3)  that  the  defendant  in 
fi.  fa.,  before  the  sale  of  said  property,  filed 
with  the  sheriff's  office  an  affidavit  of  il- 
legality which  was  accepted  by  the  sheriff's 
office,  and  thereupon  the  defendant  in  fi.  fa. 
naturally  supposing  that  the  said  sale  would 
be  postponed  until  a  hearing  could  be  had 
upon  this  affidavit,  went  away  from  the 
place  of  sale,  and  that  later  the  attorney 
for  the  Exchange  Bank,  without  the  knowl- 
edge of  Mrs.  Howland  or  her  attorney,  con- 
ferred with  the  sheriff,  and  they  thereupon 
made  certain  private  investigations,  and 
finally  set  aside  the  affidavit  of  illegality 
and  sold  the  property  without  notifying  or 
attempting  to  notify  either  Mrs.  Howland 
or  her  attorney." 

We  will  deal  with  the  points  insisted  on 
in  the  brief  in  the  order  there  stated. 

1.  Was  the  levy  excessive?  Counsel  con- 
tend in  their  brief  that  the  mortgaged  prop- 
erty was  susceptible  of  subdivision,  so  as 
to  sell  a  less  quantity  than  the  whole,  and 
thereby  raise  a  sum  sufficient  to  satisfy 
the  mortgage  fi.  fa.;  and  therefore  that  the 
sale  of  the  entire  property  was  not  lawful 
and  should  be  set  aside.  We  will  consider 
these  two  points  in  this  division  of  the  opin- 
ion. In  Vickers  v.  Hawkins,  111  Ga.  119, 
120,  36  S.  E.  464,  it  was  said:  "That  an 
execution  in  rem  against  certain  specific 
property  may  properly  be  levied  upon  that 
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property,  and  that  the  levy  will  not  be  void 
for  excessiveness  though  the  value  of  tlie 
property  be  far  greater  than  the  amount  of 
the  execution.  We  therefore  think  that, 
where  a  tax  execution  is  issued  against  a 
particular  lot  of  land,  commanding  the 
levying  officer  to  levy  upon  and  sell  that 
lot,  a  levy  of  the  execution  upon  the  entire 
lot  is  not  excessive." 

This  ruling  was  followed  in  Wilkinson  v. 
Holton,  119  Ga.  557  (3),  558,  46  S.  £.  620, 
where  a  security  deed  had  been  given  by 
the  debtor  to  his  creditor  and  judgment  ob- 
tained for  the  indebtedness,  and  an  execu- 
tion issued  thereon  had  been  levied  on  the 
entire  land  conveyed  in  the  deed.  In  the 
case  last  cited  it  was  said  that,  "Where  the 
property  is  easily  susceptible  of  division,  it 
w^ould  be  the  duty  of  the  sheriff  to  expose 
it  for  sale  in  parcels,  in  such  a  way  as  to 
discharge  the  amount  due  on  the  executions 
with  as  little  loss  to  the  plaintiff  in  the 
present  action  as  possible." 

It  will,  however,  clearly  appear  from  an 
examination  of  that  case  that  what  was  said 
in  respect  of  the  sale,  in  parcels,  of  property 
levied  on  under  the  execution  there  involved, 
where  it  is  susceptible  of  subdivision,  was 
purely  obiter.  See  also  Cooney  v.  Atlanta, 
136  6a.  118  (3),  120,  70  S.  K.  050,  where 
the  fi.  fa.  apparently  directed  the  marshal 
to  sell  so  much  of  the  property  described  as 
mi^ht  be  necessary  to  make  the  amount  of 
an  assessment  for  a  local  improvement,  and 
the  marshal,  in  his  answer  to  a  petition  for 
injunction,  disclaimed  any  intention  to  sell 
in  bulk  rather  than  in  parcels.  W^ithout 
diacuaaing  what  may  be  the  rule  in  cases 
of  executions  in  rem  for  taxes  or  for  assess- 
menta  for  local  improvements,  we  know  of 
no  case,  where  the  question  was  in  issue, 
holding  that  where  a  mortgage  execution 
has  been  levied  on  the  entire  property  de- 
scribed in  the  mortgage  judgment  of  fore- 
closure, and  execution,  it  must  be  sold  in 
parcels  when  susceptible  of  subdivision.  In 
the  other  cases  cited  by  counsel  for  plain- 
tiff in  error,  the  executions  there  involved 
were  not  against  specific  property,  but  were 
against  the  defendants  generally.  In  Reeves 
V.  Bolles,  96  Ga.  402,  22  S.  £.  626,  a  bor- 
rower of  money  secured  the  same  by  a  deed 
to  a  large  tract  of  land  to  the  lender,  judg- 
ment was  obtained  for  the  money  loaned, 
and  execution  was  levied  upon  the  entire 
tract  of  land.  The  defendant  in  fi.  fa.,  and 
certain  persons  as  his  judgment  creditors, 
filed  an  equitable  petition  to  enjoin  the 
sale,  and  prayed  that  the  land  be  surveyed, 
platted,  and  sold  in  separate  parcels.  The 
petitioners  alleged  that,  if  the  land  should 
be  sold  in  one  entire  tract,  it  would  bring 
a  much  less  sum  than  if  the  same  were  sold 
in  parcels,  and  would  therefore  be  sacrificed 
L..R.A.19nB. 


unless  the  defendants  were  enjoined  from 
making  the  sale  as  advertised;  that  is,  to 
be  sold  in  gross.  The  trial  judge  refused  to 
grant  the  injimetion,  and  upon  a  writ  of 
error  to  this  court  his  judgment  was  af- 
firmed. There  was  a  conflict  in  the  evidence 
submitted,  as  to  whetlier  or  not  the  land 
would  sell  to  better  advantage  if  divided  up 
into  parcels  than  it  would  if  sold  as  one 
entire  tract.  In  the  opinion,  pronounced  by 
Mr.  Justice  Samuel  Lumpkin  in  behalf  of 
the  court,  it  was  said:  "This  [conflict  in 
the  evidence]  of  itself  would  be  a  suflicient 
reason  for  declining  to  interfere  with  the 
discretion  of  the  trial  judge  in  refusing  by 
injunction  to  arrest  the  progress  of  the 
defendant's  execution." 

The  decision,  however,  was  not  left  to 
stand  on  this  ground  alone,  for  it  was  said: 
''Granting,  however,  for  the  sake  of  the  ar- 
gument, that  a  larger  amount  would  be 
realized  by  selling  the  plaintiff's  land  in 
separate  tracts,  we  are  still  of  the  opinion 
that  the  judge  was  right  in  denying  the  in- 
junction. It  may  be  within  the  power  of 
the  court  of  equity,  in  some  cases,  to  decree 
that  the  property  of  a  debtor  shall  be  sold 
in  parcels,  and  not  as  a  whole,  where  it 
manifestly  appears  that  gross  injustice 
would  result  if  the  latter  course  were  pur- 
sued. We  are  entirely  satisfied,  however, 
that  the  case  in  hand  is  not  one  of  this 
kind.  The  plaintiff,  Reeves,  borrowed  money, 
gave  his  note  for  the  same,  and  for  the 
purpose  of  securing  its  repayment  executed 
a  deed  conveying  the  entire  body  of  land 
now  in  controversy.  This  gave  to  the  lender 
an  absolute  legal  right  to  enforce  the  col- 
lection of  any  judgment  he  might  obtain 
upon  the  note  by  a  sale  of  the  land  as  one 
entire  tract.  .  .  .  The  land  in  its  en- 
tirety being  specifically  pledged  for  the 
payment  of  tlie  debt,  it  must  inevitably  have 
been  within  the  contemplation  of  the  par- 
ties that,  if  it  should  become  necessary  to 
enforce  payment  by  resort  to  legal  proceed- 
ings, the  land  would  be  subject  to  sale  as 
a  whole  just  as  it  was  conveyed.  It  is  not 
denied  that  the  plaintiff  in  execution  has  a 
perfect  legal  right  to  have  all  the  land  sold 
to  satisfy  his  judgment;  and  to  have  grant- 
ed the  injimetion  souglit  would  necessarily 
have  been  to  interfere,  to  some  extent,  with 
the  exercise  of  this  right." 

A  judgment  of  foreclosure  of  a  mortgage 
on  realty  is  in  the  nature  of  a  judgment  in 
rem:  "It  is  a  judgment  to  enforce  a  spe- 
cific lien,  created  by  agreement  of  the  par- 
ties. It  is  not  alone  a  judgment  as  to  the 
amount  due  on  the  mortgage,  but  it  is  also 
a  judgment  that  the  property  mortgaged 
shall  be  sold  to  pay  the  sum  adjudged  to  be 
due.  ...  In  pursuance  of  the  judg- 
ment, the  process  issues,  commanding  the 
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officer  to  levy  upon  and  sell  the  property, 
naming  it  specifically.  .  .  .  What  right 
of  judgment  or  discretion  has  he?  His 
duty  is  to  levy  the  process,  and  tlie  process 
commands  liim  to  levy  upon  and  sell  the 
property,  designating  it  by  full  description. 
He  is  not  directed  to  raise  monev,  as  in  case 
of  a  general  judgment,  out  of  the  property 
of  the  defendant,  but  to  raise  it  out  of  the 
property  named."  Wallace  v.  Holly,  13  Ga. 
389,  393,  394,  58  Am.  Dec.  518. 

That  it  is  not  the  duty  of  an  officer  mak- 
ing a  sale  of  land  in  pursuance  of  a  mort- 
gajje  foreclosure  to  divide  the  land  into  par- 
cels in  making  the  sale,  whore  the  land  is 
described  in  the  mortgage  and  judgment  of 
foreclosure  as  a  single  tract,  see  Patton  v. 
♦Smith,  113  111.  499;  Shannon  v.  Hay,  106 
Ind.  589,  7  N.  E.  376 ;  Geuda  Springs  Town 
A  Water  Co.  v.  Lombard,  57  Kan.  625,  47 
Pac.  532;  Cochran  v.  Goodell,  131  Mass.  464. 

In  the  case  at  bar  the  property,  as  ap- 
pears from  the  petition,  was  described  in 
the  mortgage,  the  judgment  of  foreclosure, 
the  execution,  the  entry  of  levy,  and  the 
sheriff's  advertisement  of  sale,  as  "all  that 
tract  or  parcel  of  land  situated,  lying,  and 
being  in  a  part  of  the  strip  of  land  lying 
on  the  south  banlc  of  the  Etowah  river  in 
the  fifth  ward  of  the  city  of  Rome,  Floyd 
county,  Georgia,  known  as  the  *Toll  house 
and  lot;'"  the  tract  being  further  described 
by  boundaries  and  distances.  We  are  clear 
from  what  has  been  said  that  the  levy  was 
not  excessive  nor  the  sale  void  because  the 
property  was  not  subdivided  and  sold  in 
parcels. 

2.  We  are  equally  convinced  that  the 
sale  was  not  void  on  account  of  inadequacy 
of  price.  Inadequacy  of  consideration,  even 
if  it  be  gross,  is  not  per  se  sufficient  cause 
to  set  aside  a  sheriff's  sale,  though  it  may 
be  a  strong  circumstance  to  show  fraud. 
Parker  v.  Glenn,  72  Ga.  637;  Civ.  Code, 
§  4129. 

"While  inadequacy  of  price  at  a  sheriff's 
sale  will  not,  of  itself,  be  a  sufficient  ground 
to  set  aside  the  sale,  yet  when  it  is  grossly 
inadequate  and  is  connected  with  fraud,  mis- 
take, misapprehension,  surprise,  or  other 
circumstances  which  tend  to  bring  about 
such  inadequacy,  to  the  injury  of  parties 
interested,  the  sale  will  be  set  aside  by  a 
court  of  equity."  Smith  v.  Georgia  Loan  k 
T.  Co.  114  Oi.  189,  39  S.  E.  846. 

If  the  price  were  grossly  inadequate  in 
the  present  case,  there  were  no  circum- 
stances connecting  it  with  any  fraud,  mis- 
take, misapprehension,  or  surprise,  bringing 
about  such  inadequacy,  as  to  authorize  the 
setting  aside  of  the  sale.  As  already  shown, 
the  levy  upon  and  the  sale  of  the  entire 
tract  were  lawful,  and,  as  will  later  be  made 
to  appear,  the  other  circumstances  relied 
XuR.A.19.17B. 


upon  to  indicate  fraud  were  not  sufficient 
for  that  purpose. 

"This  court,  in  Brooks  v.  Rooney,  11  Ga. 
427,  56  Am.  Dec.  430,  adopts  the  rule  in 
Wheaton  v.  Sexton,  4  Wheat.  503,  4  L.  ed. 
626,  and  makes  the  purchaser  bound  to 
look  to  the  judgment,  the  levy,  and  deed, 
and  at  sheriff's  sales  requiring  him  to  no- 
tice only  these.  Caveat  emptor  is  not  to  be 
applied  to  him  in  any  other  conduct  of  the 
officer  or  other  authority  to  sell  and  convey." 
Overby  v.  Hart,  68  Ga.  493,  496 ;  Parker  v. 
Glenn'  72  Ga.  637   (2a). 

In  Wilson  v.  Boyd,  84  Ga.  34,  10  S.  E. 
499,  it  was  said  that,  if  the  sheriff  sold 
lawfully,  it  could  not  be  a  fraud  for  the 
purchaser  to  buy,  although  he  paid  a  small 
price.  "If  he  was  the  highest  and  best  bid- 
der at  a  fair  and  lawful  sale,  he  was  en- 
titled to  the  benefit  of  his  purchase,  no  mat- 
ter how  little  it  cost  him." 

In  Boyd  v.  Wilson,  86  Ga.  379,  12  S.  E. 
744,  13  *S.  E.  428,  it  was  held :  "A  pur- 
chaser  at  a  tax  sale  duly  made  under  a 
legal  levy,  who  is  neither  implicated  in  nor 
aware  of  any  fraud  contemplated  by  tho 
selling  officer,  is  not  affected  thereby." 

In  the  instant  case  there  was  nothing 
tending  to  show  that  Morris,  the  purchaser 
of  the  property  at  the  sherifTs  sale,  had 
any  knowledge  or  notice  of  any  irregularity 
or  fault  on  the  part  of  the  sheriff  or  the 
plaintiff  in  execution  (the  bank)  or  its  at- 
torney, even  if  anything  of  that  character 
existed. 

3.  W'as  the  sale  void  for  the  reason  that 
the  sheriff  made  it  after  the  paper  pur- 
porting to  be  an  affidavit  of  illegality  had 
come  into  his  hands?  We  have  no  difHculty 
in  reaching  the  conclusion  that  it  was  not. 
An  affidavit  of  illegality  must,  of  course,  be 
sworn  to;  otherwise  it  would  not  be  an  affi- 
davit. Civ.  Code,  §  5305.  The  paper  pur- 
porting to  be  an  affidavit  of  illegality,  which 
was  lodged  in  the  sheriff's  office  the  after- 
noon prior  to  the  sheriff's  sale  of  the  prop- 
erty, was  unusual  in  form.  In  the  begin- 
ning it  stated:  "In  person  before  me  came 
the  defendant  in  the  above-stated  case,  who, 
being  duly  sworn,  says  under  oath,"  etc. 
But  the  jurat,  while  in  the  ordinary  form, 
was  followed  by  the  word  "witness,"  under 
which  >vas  the  name  of  a  notary  public. 
Mrs.  Howland's  name  was  signed  to  the 
paper.  The  word  "witness"  following  the 
jurat  probably  attracted  the  attention  of 
the  sheriff  and  caused  him  and  the  attorney 
for  the  plaintiff  in  fi.  fa.  to  call  up  the 
notary,  who  apparently  had  merely  wit- 
nessed the  paper,  and  to  inquire  of  him 
whether  he  had  administered  an  oath  to  the 
defendant  in  ii.  fa.  The  notary  replied  no, 
that  he  had  merely  witnessed  the  defend- 
ant's signature.    This  all  appears  from  the 
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petition,  in  which  it  was  nowhere  alleged 
clearly  and  expressly  that  the  defendant 
had  sworn  to  the  purported  affidavit  of  il- 
legality. It  is  true  the  petition  alleged 
**that  said  affidavit  of  illegality  was  prop- 
erly witnessed  and  property  executed,"  hut 
the  allegation  that  it  was  properly  executed 
partakes  more  of  the  nature  of  a  conclusion 
of  the  pleader  than  an  unequivocal  state- 
ment of  a  fact.  Such  equivocal  allegation 
was  allowed  to  stand  by  the  pleader  in  the 
face  of  a  special  demurrer  that  the  petition 
did  not  allege  that  Mrs.  Howland  "ever 
made  oath  to  said  alleged  affidavit  of  illegal- 
itv-**  C5ertainlv  it  was  within  the  knowl- 
edge  of  Mrs.  Howland  and  her  attorney 
whether  she  had  made  oath  as  to  the  truth 
of  the  contents  of  the  paper.  It  did  not 
appear  from  the  petition  that  the  sheriff 
ever  accepted  the  paper  as  an  affidavit  of 
illegality,  nor  did  he  do  or  say  anything 
which  tended  to  induce  Mrs.  Howland  or 
her  attorney  to  believe  that  he  would  accept 
it.  Her  attorney,  on  the  afternoon  before 
the  day  of  sale,  merely  handed  the  paper  to 
the  lady  who  was  alleged  to  have  charge 
of  the  affairs  of  the  sheriff  in  his  office,  with 


the  statement,  "Here  is  an  affidavit  of  ille- 
gality to  stop  the  sale  of  the  Howland  prop- 
erty," and  this  was  followed  by  the  allega- 
tion that  the  lady  turned  the  paper  over  to 
the  sheriff  some  time  prior  to  the  sale. 
Ordinary  diligence,  we  think,  required  Mrs. 
Howland  or  her  attorney  to  ascertain  from 
the  sheriff  whether  he  would  accept  the 
paper  as  an  affidavit  of  illegality  and  stop 
the  sale.  So  far  as  the  petition  shows, 
neither  of  them  communicated  with  the 
sheriff  in  reference  to  the  matter,  nor  was 
either  of  them  present  during  sale  hours  to 
see  whether  or  not  the  sale  would  be  made. 
Moreover,  there  was  no  hint  in  the  petition 
that  Morris,  the  purchaser  at  the  sale,  had 
any  knowledge  or  notice  in  reference  to  the 
paper  purporting  to  be  an  affidavit  of  il- 
legality. 

In  view  of  all  these  circumstances,  we 
have  no  hesitancy  in  holding  that  the  sale 
should  not  be  declared  void,  and  that  there 
was  no  error  in  sustaining  the  demurrer  to 
the  petition. 

Judgment  affinned. 

All  the  Justices  concur. 


Annotatioii — ^Amount  of  property  to  be  sold  under  mortgage  foreclosure. 


It  is  the  purpose  of  the  present  anno* 
tation  to  treat  the  general  question  of 
the  amount  of  property  to  be  sold  under 
a  mortgage  foreclosed  either  by  suit  in 
equity  or  action  under  a  statute  as  well 
as  by  the  exercise  of  a  power  of  sale, 
also  to  include  the  question  of  the  mode 
or  manner  of  sale,  that  is,  as  to  whether 
the  mortg^ed  property  shall  be  sold  in 
lots  or  parcels  or  in  entirety,  solido, 
block,  bulk,  or  lump,  as  well  as  the  ques- 
tion of  the  avoidability  of  a  sale  claimed 
to  have  been  made  in  an  irregular  mode 
or  in  a  wrong  amount.  The  treatment, 
however,  is  confined  to  controversies  be- 
tween the  mortgagor  and  the  mortgagee 
or  persons  succeeding  fully  to  their 
rights,  in  which  the  fact  that  rights  of 
third  persons  may  be  involved  does  not 
influence  the  decisions.  This  limitation 
excludes  cases  turning  upon  the  fact  that 
there  have  been  conveyances  of  parts  of 
the  premises  subject  to  the  mortgage  as 
well  as  those  in  which  there  were  succes- 


sive mortgages  or  mortgages  to  different 
parties.^  Cases  which  involve  the 
amount  and  mode  of  sale  as  affected  by 
the  fact  that  dower  rights  are  involved 
or  that  a  homestead  comprises  a  part  of 
the  mortgaged  premises  are  likewise  ex- 
cluded. 

Cases  involving  foreclosure  of  deeds 
of  trust  which  are  in  the  nature  of  a 
mortgage  are  included  herein. 

Foreolosure  by  action  or  suit. 

Included  under  this  heading  are  the 
cases  involving  foreclosure  of  a  mortgage 
by  an  action  or  suit,  the  procedure  in 
which  was  not  controlled  by  statute. 
In  other  words,  the  present  subdivision 
is  reserved  for  treatment  of  those  cases 
wherein  neither  the  amount  of  the  prop- 
erty to  be  sold  nor  the  mode  of  sale  was 
determined  either  by  a  power  of  sale* 
or  by  statutory  provision  •  relating  or 
applicable  to  foreclosure  of  a  mortgage 
or  deed  of  trust. 

Taking  up  this  phase  of  the  general 


1  Some  phases  of  these  questions  have 
been  covered.  Thus,  for  the  rule  as  to  in- 
verse order  of  alienation  as  affected  by  as- 
sumption of  mortgage  debt,  see  the  note  to 
Chancellor  v.  Towell,  39  L.R.A.(N.S.)  350. 
And  as  to  marshaling  assets  for  the  benefit 
of  mortgagor,  see  note  to  Newby  v.  Norton, 
47  L.R.A.(N.S.)  302.  As  to  effect  of  sale  en 
masse  by  sheriff  directed  to  sell  parcels  of 
L..R.A.1917B. 


separately  mortgaged,  separately,  see 
to   Bechtel   v.   Weir,   15   L.R.A.(N.S.) 


land 
note 
540. 

a  For  foreclosure  under  a  power  of  sale 
contained  in  a  mortgage  or  deed  of  trust, 
see  infra,  that  title. 

8  For  foreclosure  under  or  pursuant  to 
statutory  enactment,  see  infra,  that  title. 
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question  under  annotation,  it  may  be 
2jaid  that  the  general  rule  is  that  a 
court  of  equity  in  decreeing  foreclosure 
of  a  mortgage  may,  in  the  exercise  of  the 
discretion  vested  in  it  in  such  cases, 
properly  direct  that  the  mortgaged  prop- 
erty be  sold  in  such  order  or  mode  as 
would  be  for  the  best  interests  of  the 
parties  to  the  action.^  In  fact,  as  has 
well  been  said,  it  is  a  settled  and  familiar 
principle  with  the  courts  that  the  mort- 
gaged property  shall  be  so  disposed  of  as 
to  bring  the  best  price  possible  consistent 
with  the  preservation  of  the  rights  of 
the  mortgagee,'  and  that  courts  of  equi- 
ty, in  case  of  mortgage  sales,  will  con- 
trol and  regulate  the  proceedings  so  that 
no  injustice  shall  be  done  to  either  par- 
ty.« 

And  generally  speaking  there  are  no 
arbitrary  and  inflexible  rules  requiring 
the  adoption  of  a  particular  mode,  as, 
for  instance,  that  property  be  ofiTered 
and  sold  in  legal  subdivisions  or  in  any 
particular  parcels  or  quantities,  but 
rather  each  case  must  depend  upon  its 
own  particular  facts,''  the  usual  and 
proper  practice  in  the  absence  of  special 
circumstances  being  to  direct  the  sale 
of  the  mortgaged  premises,  or  as  much 
thereof  as  is  necessary  to  satisfy  the 
decree  if  a  part  can  be  sold  with  the  least 
injury  to  the  defendants.*  Of  course, 
while  the  courts  must  not  cut  off  any 
absolute  rights  of  an  interested  party,' 


it  may  give,  where  it  feels  called  upon  to 
do  so,  specific  direction  as  to  the  mode 
and  amount  of  mortgaged  property  to 
be  sold,^®  and  it  is  the  absolute  duty  of 
the  officer  making  the  sale  to  follow  the 
decree  and  order  of  sale  in  such  a  case/^ 
even  though  the  judgment  debtor  demand 
that  a  different  mode  be  adopted,  ^  the 
ofBcer  having  no  discretion  in  the  matter 
where  an  explicit  direction  is  given  by 
the  court ;  *•  or  it  may  decree  that  the 
property  be  sold  in  the  manner  pre- 
scribed for  the  sale  of  real  estate  under 
execution,**  or  it  may  decree  a  sale  in 
such  parcels  as  the  officer  may  think 
will  secure  the  best  price.**  And  ordi- 
narily a  decree  of  foreclosure  may  be 
wholly  silent  as  to  the  order  in  which 
the  mortgage  premises  shall  be  offered 
for  sale."  However,  an  application  to 
the  court  by  the  debtor,  that  the  decree 
of  foreclosure  direct  in  the  alternative 
the  sale  of  the  mortgaged  premises  or 
so  much  as  may  be  necessary,  if  a  part 
may  be  sold  separately  without  injury 
to  the  parties,  should  be  respected  where 
the  court  itself  does  not  direct  the 
specific  mode  or  manner  of  sale  to  be 
pursued.*^  And  even  though  the  prop- 
erty mortgaged  consists  of  separate  par- 
cels, or  can  readily  be  cut  up  into  par- 
cels, equity  may  and  ought  to  order  all 
the  property  to  be  sold  together  where 
to  sever  the  same  would  decrease  the 
value  of  each  parcel.**    And  it  has  been 


4  Hank  of  Ukiah  v.  Reed  (1901)  131  Cal. 
r)97,  63  Pac.  921 ;  Macomb  v.  Prentis  (1885) 
r>7  Mich.  225,  23  N.  W.  788;  Butters  v.  But- 
tora  (1908)  153  Mich.  153,  117  N.  W.  203; 
SiifTern  v.  Johnson  (1820)  1  Paige  (N.  Y.) 
450,  19  Am.  Dec.  440;  Mathers  v.  Kinney 
(1882)  8  Ohio  Dec.  Reprint,  516;  Miller  v. 
Tnidpreon  (1905)  16  Okla.  337,  86  Pac.  523, 
8  Ann.  C\i8.  739. 

»Worlev  V.  Xaylor  (1861)  6  Minn.  192, 
Gil.  123. 

«Suffern  v.  Johnson  (1829)  1  Paige  (N. 
Y.)  4.')0,  19  Am.  Dec.  440. 

^  Worley  v.  Nay  lor  (Minn.)  and  Miller  v. 
Trudgeon   (Okla.)   supra. 

8  Gladden  v.  American  Mortg.  Co.  (1885) 
80  Ala.  270;  Harris  v.  Makepeace  (1859)  13 
Ind.  560:  Johnson  v.  Williams  (1860)  4 
Minn.  260,  Gil.  183;  Wiley  v.  Angel  (1840) 
1  Clarke,  Ch.  (N.  Y.)  217;  Lane  v.  Conger 
(1877)  10  Hun  (N.  Y.)  1. 

« (iris wold  v.  Fowler  (1857)  4  Abb.  Pr. 
(N.  Y.)  238,  24  Barb.  135.  And  see  Skaggs 
V.  Kincaid  (1893)  48  111,  App.  608,  hold- 
ing  that,  when  mortgaged  land  consists 
of  separate  government  subdivisions  belong- 
ing to  different  persons,  the  decree  sliouTd 
so  direct  the  order  of  sale  of  the  parcels  as 
to  preserve  the  rights  and  equities  of  the 
separate  owners. 

10  Bank  of  Ukiah  v.  Reed  (1901)  131  CaL 
L.R.A.1917B. 


597,  63  Pac.  921;  and  Thomas  v.  Thomas 
(1911)  44  Mont.  102, 119  Pac.  283,  Ann.  Cas. 
191 3B,  616,  holding  that  in  making  such  a 
decree  the  court  is  not  required  to  follow 
the  order  in  which  the  parcels  are  enumer- 
ated in  the  complaint. 

"Meux  V.  Trezevant  (1901)  182  Cal.  487, 
64  Pac.  848;  Meriwether  v.  Craig  (1889)  118 
Ind.  301,  20  N.  E.  760;  Hill  v.  Pettit  (1902) 
23  Ky.  L.  Rep.  2004,  66  S.  W.  190;  Park- 
hurst  V.  Corv  (1856)  11  N.  J.  Ea.  233; 
Woodhull  V.  Osborne  (1836)  2  Edw.  Ch.  (H. 
Y.)  614;  Oppenheimer  v.  Reed  (1895)  11 
Tex  Civ.  App.  367,  32  S.  W.  325;  Babcock 
V.  Perry  (1858)  8  Wis.  277. 

M  Meux  V.  Trezevant  (CaL)  supra, 

13  Parkhurst  v.  Cory  (1856)  11  N.  J.  Eq. 
233. 

14  Thomas  v.  Thomas  (1911)  44  Mont. 
102,  119  Pac.  283,  Ann.  Cas.  1913B,  616. 

"Barnwell  v.  Marion  (1901)  60  S.  C.  314. 
38  vS.  E.  593. 

1«  Skaggs  V.  Kincaid  (1893)  48  lU.  App. 
608;  Kane  v.  Jonasen  (1898)  55  Neb.  757, 
76  N.  W.  441. 

"Wiley  V.  Angel  (1840)  1  Clarke,  Ch. 
(N.  Y.)  217. 

"Shepherd  v.  Pepper  (1890)  133  U.  S. 
626,  33  L.  ed.  700,  10  Sup.  Ct.  Rep.  438; 
Central  Trust  Co.  v.  United  States  Rolling- 
Stock  Co.  (1893)  56  Fed.  5  (realty  on  which 
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held  that  it  is  error  for  the  court,  in 
decreeing  foreclosure  of  a  mortgage,  to 
leave  it  optional  with  the  master  to  sell 
a  part  or  the  whole  of  the  property  at 
his  discretion,  where  any  of  the  defend- 
ants are  infants,**  or  are  non  compos 
mentis,  or  under  any  other  legal  disabil- 
ity which  would  prevent  them  from  ap- 
pearing and  protecting  their  rights.** 
However,  the  courts  which  so  hold  also 
admit  that  there  are  cases  in  which  a 
discretion  may  be  confided  in  the  master 
in  regard  to  the  sale.**  And  in  such 
jurisdiction  it  has  also  been'  held  that 
it  is  not  error  to  decree  a  sale  without 
first  ascertaining  whether  the  amount 
due  might  be  raised  by  a  sale  of  a  part 
of  the  mortgaged  premises,  where  the 
defendants  are  all  adults,^  unless  it  be 
suggested  that  such  a  reference  is  proper, 
as  where  the  mortgaged  premises  exceed 
in  value  the  amount  of  the  mortgage 
debt  and  are  capable  of  subdivision  and 
a  motion  is  made  for  a  reference.** 

Where  no  direction  in  relation  to  the 
order  or  mode  of  sale  is  contained  in 
the  decree,  the  officer  charged  with  its 
execution  is  vested  with  discretionary 
power.**  And  the  same  conclusion  has 
been  reached  where  the  mortgaged  prem- 
ises consisted  of  one  undivided  tract,  it 
being  held  that  the  officer  making  the 


sale  still  had  discretionary  power  to  sell 
the  whole  or  part  of  the  premises  even 
though  the  writ  commanded  him  to  sell 
''so  much''  of  the  premises  as  might  be 
necessary  to  satisfy  the  mortgage  debt.** 
But  the  discretionaiy  power  vested  in  an 
officer  whose  duty  it  is  to  make  a  sale 
is  subject  to  the  control  of  the  court,** 
and  the  court  may,  upon  directing  a  sale 
of  mortgaged  property  or  so  much  there- 
of as  is  necessary,  also  direct  that,  in 
case  the  officer  employed  to  make  the 
sale  is  in  doubt  as  to  whether  justice 
required  a  sale  of  the  whole  or  a  part 
only  of  the  premises,  he  shall  report  the 
facts,  etc.,  for  direction.*^ 

Where  a  discretion  is  vested  in  the 
trustee  or  other  officer  empowered  to  sell 
as  a  whole  or  in  parcels,  it  must  be  exer- 
cised in  good  faith  for  the  best  interests 
of  both  the  creditor  and  debtor;  *•  in 
other  words,  it  is  his  duty  to  sell  in  the 
mode  which,  in  the  exercise  of  a  sound 
judgment  and  discretion,  probably  will 
be  the  most  advantageous?^  Or,  as  it 
has  been  stated,  it  is  the  duty  of  an 
officer  when  making  the  sale,  if  not  con- 
trolled by  express  direction  or  other  rule 
of  law,  to  sell  the  property  in  the  man- 
ner he  thinks  best  calculated  to  produce 
competition,  so  that  it  will  bring  the 
most  money  and  that  no  more  property 


a  manufacturing  plant  was  located  would 
produce  a  less  price  if  cut  up  than  if  sold  as 
an  entirety). 

» Walker  V.  Hallett  (1840)  1  AU.  379; 
Walker  r.  Bank  of  Mobile  (1844)  6  Ala. 
452;  Fry  v.  Merchant's  Ins.  Co.  (1849)  15 
Ala.  810;  Eslava  v.  Lepretre  (1852)  21  Ala. 
504,  66  Am.  Dec.  266;  Homer  v.  Schonfeld 
(1SS7)  84  Ala.  313,  4  So.  105. 

to  Eslava  v.  Lepretre  (1852)  21  Ala.  504, 
56  Am.  Dec.  266. 

«1  See  Walker  v.  Hallett  (Ala.)  supra. 

WTicknor  v.  Leavens  (1841)  2  Ala.  149; 
Eslava  v.  Lepretre  (Ala.)  supra;  Homer  v. 
Schonfeld  (1887)  84  Ala.  313,  4  So.  105. 

88Ticknor  v.  Leavens;  Eslava  v.  Le- 
pretre; and  Homer  v.  Schonfeld  (Ala.) 
supra,  holding  that  it  is  not  the  duty  of 
the  court  to  move  in  this  matter  ex  mero 
motu. 

MKane  v.  Jonasen  (1898)  55  Neb.  757, 
76  N.  W.  441;  Mallory  v.  Patterson  (1902) 
63  Neb.  429,  88  N.  W.  686;  Iowa  Loan  & 
T.  Co.  V.  Devall  (1902)  63  Neb.  826,  89  N. 
W.  381;  Pierce  v.  Reed  (1903)  3  Neb. 
(Unof.)  874,  93  N.  W.  154;  Worth  v.  New- 
lin  (1896)  —  N.  J.  Eq.  — ,  36  Atl.  30;  Suf- 
fern  v.  Johnson  (1829)  1  Paige  (N.  Y.)  450, 
19  Am.  Dec.  440;  Woodhull  v.  Osborne 
(1836)  2  Edw.  Ch.  (N.  Y.)  614;  Wiley  v. 
Angel  (1840)  1  Clarke,  Ch.  (N.  Y.)  217; 
American  Ins.  Co.  v.  Oakley  (1841)  9  Paige 
(N.  Y.)  259;  Merchants'  Ins.  Co.  v.  Hinman 
(1856)  3  Abb.  Pr.  (N.  Y.)  455;  Wolcott  v. 
Schenck  (1862)  23  How.  Pr.  (N.  Y.)  385; 
L.R.A.1917B. 


Whitbeck  v.  Rowe  (1862)  25  How.  Pr.  <N. 
Y.)    403. 

And  see  infra  text  and  note  93. 

wParkhurst  v.  Cory  (1856)  11  N.  J.  Eq. 
233. 

swparkhurst  v.  Cory  (N.  J.)  supra; 
Suffem  v.  Johnson  (1829)  1  Paige  (N.  Y.) 
450,  19  Am.  Dec.  440;  American  Ins.  Co.  v. 
Oakley  (1841)  9  Paige  (N.  Y.)  259;  Merch- 
ants* Ins.  Co.  v.  Hinman  (1856)  3  Abb.  Pr. 
(N.  Y.)  456;  Wolcott  v.  Schenck  (1862)  23 
How.  Pr.  (N.  Y.)  385. 

a7  Brinckerhoff  v.  Thallhimer  (1817)  2 
Johns.  Cli.  (N.  Y.)  486;  Lyman  v.  Sale 
(1817)  2  Johns.  Ch.  (N.  Y.)  487. 

«•  Humboldt  Sav.  Bank  v.  McCleverty 
(1911)  161  CaL  285,  119  Pac.  82;  Carroll  v. 
Hutton  (1898)  88  Md.  676,  41  Atl.  1081, 
holding  that  the  officer  making  the  sale 
should  exercise  the  same  degree  of  judgment 
and  prudence  that  a  careful  owner  would 
exercise  in  the  sale  of  his  own  property,  not 
only  as  to  whether  it  was  advisable  to  offer 
it  in  lots  or  parcels,  but  also  as  to  the  prop- 
er location  and  outlines  of  each  parcel; 
Thomas  v.  Fewster  (1902)  95  Md.  446,  52 
Atl.  750;  Mays  v.  Lee  (1905)  100  Md.  227, 
69  Atl.  848;  Stirling  v.  McLane  (1906)  103 
Md.  47,  63  Atl.  206. 

And  see  infra,  text  and  note,  95. 

w  Chicago  &  G.  W.  R.  &  Land  Co.  v.  Peck 
(1885)  112  lU.  408;  Hughes  v.  Riggs  (1897) 
84  Md.  502,  36  Atl.  269;  Edgecombe  Park 
Co.  V.  Finney  (1913)  121  Md,  320,  88  Atl. 
143. 
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may  be  sold  than  is  necessary  to  satisfy 
the  debt  and  costs.'^ 

And  some  general  rules  for  the  ^id- 
ance  of  an  officer  having  discretionary 
power  as  to  the  amount  of  property  to 
be  sold  under  mortgage  foreclosure  and 
the  mode  of  selling  the  same  are  deduci- 
ble  from  the  cases.  Thus  the  general 
rule  is  that  mortgaged  property  which 
consists  of  several  distinct  known  lots, 
parcels,  or  tracts  shall  be  first  offered 
for  sale  in  parcels,'^  especially  where  the 
debtor  requests  that  such  a  mode  of  sale 
be  adopted,'*  or  the  decree  directs  the 
sale  of  land  or  so  much  thereof  as  is 


necessary  to  pay  the  debt,**  the  theory 
being  that  many  persons  might  be  dis- 
posed to  bid  for  separate  parcels  of  the 
mortgaged  property  who  have  neither  the 
wish  nor  the  means  to  aequire  the  whole 
property,  and  that  sales  en  masse  there- 
fore tend  to  the  sacrifice  of  the  property 
of  the  debtor  and  his  consequent  preju- 
dice.'^ But  this  rule,  while  a  wholesome 
one,  is  not  an  arbitrary  one,  and  should 
not  be  enforced  where  there  is  a  valid 
reason  for  a  sale  of  property  en  masse; 
as,  for  example,  where  the  latter  mode 
will  insure  the  best  priaes  and  be  most 
advantageous  to  all  parties  concerned,'^ 


80  Dates  v.  Winstanlcy  (1894)  63  111.  App. 
623;  Stone  v.  Missouri  Guarantee  Sav.  & 
Bldg.  Asso.  (1895)  68  111.  App.  78,  holding 
that  a  sale  of  separate  parcels  may  properly 
be  made  en  masse  when  that  mode  results 
in  obtaining  a  greater  sum ;  Suffem  v.  Jolm* 
son  (1829)  1  Paige  (N.  Y.)  450,  19  Am.  Dec. 
440;  American  Ins.  Co.  v.  Oakley  (1841)  9 
Paige  (N.  Y.)  250;  Merchants'  Ins.  Co.  v. 
Hinman  (1856)  3  Abb.  Pr.  (N.  Y.)  455; 
Quaw  v.  Lameraux  (1875)  36  Wis.  626. 

And  see  infra  text  and  note  97. 

»i  San  Francisco  v.  Pixley  (1862)  21  Cat 
66;  Waldo  v.  WilUamg  (1840)  3  IlL  470; 
Dates  V.  Winstanley  (1894)  63  IlL  App. 
623;  Gueda  Springs  Town  &  Water  Co.  v. 
Lombard  (1897)  57  Kan.  625,  47  Pac.  532; 
Berhard  v.  Hovey  (1899)  9  Kan.  App.  25, 
67  Pac.  245;  Hutchison  v.  Yahn  (1900)  9 
Kan.  App.  837,  61  Pac.  458  (dictum) ;  Glea- 
son  V.  Kentucky  Title  Co.  (1904)  25  Ky.  L. 
Rep.  1546,  78  S.  W.  170;  Mays  v.  Lee  (1905) 
100  Md.  227,  59  Atl.  848;  Laughlin  v. 
Schuyler  (1871)  1  Neb.  409;  Kane  v. 
Jonasen  (1898)  55  Neb.  757,  76  N.  W.  441; 
Mallory  v.  Patterson  (1902)  63  Neb.  429,  88 
N.  W.  686;  Penn  v.  Craig  (1841)  2  N.  J. 
Eq.  495;  Ryerson  v.  Boorman  (1848)  7  N.  J. 
Eq.  167,  640;  Woods  v.  Monell  (1816)  1 
Johns.  Ch.  (N.  Y.)  502;  American  Ins.  Co. 
V.  Oakley  (1841)  9  Paige  (N.  Y.)  259;  Mer- 
chants' Ins.  Co.  V.  Hinman  (1856)  3  Abb,  Pr. 
(N.  Y.)  455;  Wolcott  v.  Schonck  (1862)  23 
How  Pr.  (N.  Y.)  385;  Miller  v.  Trudgeon 
(1905)  16  Okla.  337,  86  Pac.  523,  8  Ann. 
Cas.  739;  Tankersley  v.  Anderson  (1800)  4 
Desauss.  Eq.  (S.  C.)  44.  And  see  Citizens 
Bank  v.  Downs  (1877)  Man.  Unrep.  Cas. 
(La.)  247. 

And  see  infra,  text  and  note,  101. 

M  Ryerson  v.  Boorman  (1848)  7  N.  J.  Eq. 
167,  640;  Wolcott  v.  Scbenck  (1862)  23 
How.  Pr.  (N.  Y.)  385.  And  see  infra,  text 
and  notes,  51  et  seq. 

«» Davis  V.  Dreeback  (1876)  81  111.  393. 

34  San  Francisco  v.  Pixley  (1862)  21  Cal. 
56;  Bernbart  v.  Hovey  (1899)  9  Kan.  App. 
26,  57  Pac.  245,  holding  that  the  object  to 
be  be  accomplished  is  to  invite  the  fullest 
and  freest  competition;  Hutchison  v.  Yahn 
(1900)  9  Kan.  App.  837,  61  Pac.  458 
(dictum);  Gleason  v.  Kentucky  Title  Co. 
(1904)  25  Ky.  L.  Rep.  1546,  78  S.  W.  170; 
Penn  v.  Craig  (1841)  2  N.  J.  Eq.  495;  Woods 
L..R.A.1917B. 


V.  Monell  (1815)  1  Johns.  Ch.  (N.  Y.)  ,502; 
American  Ins.  Co.  v.  Oakley  (1841)  9  Paige 
(N.  Y.)  259;  Merchant's  Ins.  Co.  v.  Hinman 
(1856)  3  Abb.  Pr.  (N.  Y.)  455;  Wolcott  v. 
Schenck  (1862)  23  How.  Pr.  (N.  Y,)  385. 

And  see  infra  text  and  note  100. 

WGeuda  Springs  Town  &  Water  Co.  v. 
Lombard  (1897)  57  Kan.  626,  47  Pac.  .532, 
holding  that,  where  a  blanket  encumbrance 
exceeded  the  amount  of  any  parcel  and  some 
parcels  were  practically  unsalable  at  any 
price  and  a  sale  of  the  whole  en  mas^e  waa 
most  advantageous  to  all  parties  concerned^ 
a  sale  en  masse  was  proper,  the  debtor  not 
having  requested  that  the  mortgaged  prop- 
erty be  sold  in  separate  tracts;  Cronkhite 
v.  Buchanan  (1898)  59  Kan.  541,  68  Am. 
St.  Rep.  379,  53  Pac.  863,  holding  that  a 
sale  en  masse  of  two  quarter  sections  which 
were  divided  by  a  road  would  not  be  set 
aside  where  it  appeared  that  such  a  mode  of 
sale  was  most  advantageous  and  that  no 
request  for  a  sale  by  parcels  had  been  made ; 
Craig  V.  Stevenson  (1884)  15  Neb.  362,  18 
N.  W.  610,  holding  that,  where  the  mort- 
gaged premises  consisted  of  three  city  lots- 
upon  which  were  situated  a  dwelling  house 
and  appurtenances,  and  the  house  covered 
a  portion  of  each  lot,  the  sale  should  be  in 
gross;  Kane  v.  Jonasen  (1898)  65  Neb.  757, 
76  N.  W.  441,  holding  that  a  bale  of  two 
lots  en  masse  would  not  be  set  aside  in  the 
absence  of  a  showing  of  prejudice;  Mallory 
v.  Patterson  (1902)  63  Neb.  429,  88  X.  W. 
686,  holding  that  a  sale  of  numerous  city 
lots  en  masse  would  not  be  disturbed  where 
not  prejudicial;  Iowa  Loan  &  T.  (.*o.  v.  De- 
vall  (1902)  63  Neb.  826.  89  X.  W.  381,  hold- 
ing that  a  sale  of  two  distinct  but  con- 
tiguous lots  en  masse  would  not  be  dis- 
turbed w-hen  not  prejudicial;  Penn  v.  Craig 
(1841)  2  N.  J.  Eq.  496  (dictum) ;  Guarantee 
Trust  &  S.  D.  Co.  v.  Jenkins  (1885)  40  N.  J. 
Eq.  451,  2  Atl.  13,  holding  that  four  con- 
tiguous lots  improved  and  occupied  as  oni'^ 
may  properly  be  sold  in  the  lump  as  one 
parcel;  American  Ins.  Co.  v.  Oakley  (1S41) 
9  Paige  (N.  Y.)  259  (dictum)  ;  Wolcott  v. 
Schenck  (1862)  23  How.  Pr.  (N.  Y.)  385; 
Whitbeck  v.  Rowe  (1862)  25  How.  Pr.  (N. 
Y.)  403,  holding  that  the  sale  en  masse,  in 
the  discretion  of  the  officer,  of  contiguouR^ 
and  adjacent  mortgaged  premises  which 
had  always  been  controlled  by  one  person* 
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or  where  the  separate  parcels  are  used 
as  one  property  and  all  are  essential  to 
such  use.**  And  no  objection  can  be 
raised  to  the  sale  of  mortgaged  lands  en 
masse  where  they  consist  of  contigfuous 
subdivisions  or  distinct  tracts,  if  they 
are  first  offered  in  separate  parcels  and 
no  bids  are  received."  In  fact,  where 
the  mortgaged  property  consists  of  dis- 
tinct tracts  or  parcels,  and  upon  the 
offering  of  the  same  for  sale  parcel  by 
parcel  either  no  bids  are  received,  or  the 
bids  received  are  insufficient  to  cover  the 
mortgage  debt,  the  ofBoer  is  in  duty 
bound  to  offer  the  property  for  sale  en 
masse.** 

And  where  the  mortgaged  property  is 
readily  divisible,  the  officer  making  the 
sale  may  divide  the  property  and  offer 
the  same  by  parcels,  if  that  mode  of  sale 
seems  more  advisable  to  him  and  he  has 
discretionary  power  to  determine  the 
mode  of  sale.**  Li  fact,  where  the  prop- 
erty is  divisible  and  an  offer  sufficient 
to  satisfy  all  claims  is  made  for  a  desig- 
nated part  of  the  property,  it  would  seem 


to  be  the  duty  of  the  officer  to  so  divide 
and  sell  such  part  only.^  But  where  the 
land  is  mortgaged  as  an  entirety  and  the 
decree  for  sale  follows  the  description 
used  in  the  mortgage,  it  has  been  held 
that  the  officer  making  the  sale  is  not 
bound  to  take  upon  himself  the  duty  of 
dividing  the  mortgaged  premises,  there 
being  no  directions  in  the  decree  or  re- 
quests by  the  parties.^ 

And  in  England  and  Canada  it  has 
been  held  that,  even  though  land  may  be 
divided  vertically  and  parcels  <of  it  sold, 
it  cannot  be  divided  horizontally;  that 
is,  mines,  timber,  fixtures,  etc.,. cannot  be 
separated  from  the  land  itself.^*  But 
in  England  legislation  finally  provided 
for  the  severance  of  timber  and  mines 
from  the  land  with  the  sanction  of  the 
court.** 

And,  generally,  where  the  mortgaged 
property  is  divided  or  is  divisible,  only 
so  much  of  it  should  be  sold  as  will  satis- 
fy the  mortgage  debt.**  Nor,  from  the 
fact  that  the  decree  authorizes  all  the 
mortgaged  premises  to  be  sold,  does  it 


would  not  be  disturbed;  Miller  v.  Trudgeon 
(1005)  16  Okla.  337,  86  Pac.  523,  8  Ann. 
Cas.  730,  holding  that  a  sale  en  masse  of 
land  which  had  been  platted  into  lots  was 
proper. 

••Elgutter  V.  Northwestern  Mnt.  L.  Ins. 
Co.  (1898)  30  C.  C.  A.  218,  58  U.  8.  App. 
043,  86  Fed.  500,  holding  that  where  the 
decree  directs  that  the  mortgaged  premises, 
which  had  consisted  of  two  lots,  but  which 
had  been  used  as  one  tract,  or  as  much 
thereof  as  shall  be  necessary  to  raise  the 
amount  due,  if  a  sufficient  part  may  be  sold 
separately  without  material  injury  to  the 
parties,  be  sold,  it  is  the  duty  of  the  mas- 
ter to  ascertain  and  determine  whether  or 
not  the  lots  can  be  sold  separately  without 
material  injury  to  the  parties;  Stinson  v. 
T^lievre  (1870)  22  La.  Ann.  191,  holding 
that  a  hotel  premises  consisting  of  several 
lots  should  not  be  divided  for  purposes  of 
fiale;  McLaughlin  v.  Teasdale  (1880)  9 
Paly  (N.  T.)  23,  holding  the  same  with 
respect  to  several  lots  so  built  upon  as  to 
<'onstitute  one  establishment;  Coudert  v. 
De  Logerot  (1894)  77  Hun,  660,  30  N.  Y. 
Supp.  114,  holding  that  premises  occupied 
b}'  a  hotel  can  properly  be  sold  en  masse, 
although  they  formerly  had  consisted  of  sep- 
arate parcels.  And  see  Hughes  v.  Kiggs 
(1897)  84  Md.  502,  36  Atl.  269;  Craig  v. 
Stevenson  (1884)  15  Neb.  362,  18  N.  W.  510, 
and  Guarantee  Trust  &  S.  D.  Co.  v.  Jenkins 
(1885)  40  N.  J.  Eq.  451,  2  Atl.  13,  wherein 
it  was  held  that  in  the  absence  of  statutory 
requirements,  decretal  directions  or  request 
to  the  contrary,  separate  lots  which  have 
been  used  as  one  tract  may  properly  be 
nold  in  Bolido. 

And  see  infra  text  and  note  106. 

87  Martin  v.  Hargardine  (1868)  46  HI.  322 
(conti^ous  parts  of  different  sections); 
I^R.A.1917B. 


Fairman  v.  Peck  (1877)  87  lU.  150  (adjoin- 
ing town  lots) ;  Bozarth  v.  Largent  (1889) 
128  nL  95,  21  N.  E.  218  (separate  parcels) ; 
Malaer  v.  Damron  (1889)  31  111.  App.  572 
(separate  tracts). 

And  see  intra  text  and  note  105. 

MTichy  V.  Simecek  (1903)  5  Neb.  (Unof.) 
81,  97  N.  W.  323. 

••Nebraska  Loan  &  T.  Co.  v.  Hamer 
(1894)  40  Neb.  281,  68  N.  W.  696;  Park- 
hurst  V.  Cory  (1856)  11  N.  J.  jEk|.  288.  And 
see  infra  text  and  notes  110,  111. 

«Quaw  V.  Lameraux  (1875)  36  Wis.  626. 
And  see  infra  text  and  note  115. 

"Woodhull  V.  Osborne  (1836)  2  Edw. 
Ch.  (N.  Y.)  614.  And,  generally,  as  to  sale 
in  entirety  where  property  is  mortgaged 
in  entiretv,  see  infra  text  and  notes  68-82. 

«Re  Yates  (1888)  L.  R.  38  Ch.  Div. 
(Eng.)  112,  67  I^  J.  Ch.  N.  S.  697,  59  L,  T. 
N.  S.  47,  36  Week.  Rep.  663  (trade  fixtures) ; 
Stewart  v.  Rowsom  (1891)  22  Ont.  Rep.  633 
(timber). 

**See  Stewart  v.  Rowsom  (Ont.)  supra, 
and  Re  Hirst  (1890)  L.  R.  46  Ch.  Div. 
(Eng.)  263.  60  L.  J.  Ch.  N.  S.  48,  63  L.  T. 
N.  S.  444,  38  Week.  Rep.  685  (mines). 

44  Buckley  v.  Stevenson  (1907)  30  Ky.  L. 
Rep.  952,  99  S.  W.  961;  Highland  Land  & 
Bldg.  Co.  V.  Audas  (1908)  33  Ky.  L.  Rep. 
214,  110  S.  W.  325;  Thomas  v.  Fewster 
(1902)  95  Md.  446,  52  Atl.  750;  Mays  v.  Lee 
(1905)  100  Md.  227,  69  Atl.  848;  Parkhurst 
V.  Cory  (1856)  11  K.  J.  Eq.  233;  Hewson  v. 
Deygert  (1811)  8  Johns.  (N.  Y.)  333;  Woods 
V.  Monell  (1816)  1  Johns.  Ch.  (N.  Y.)  502; 
Wolcott  V.  Schenck  (1862)  23  How.  Pr. 
(N.  Y.)  886;  Tankersley  v.  Anderson  (1809) 
4  De  Sauss.  Eq.  (S.  C.)  44;  C^iaw  v.  Lamer- 
aux (1876)  36  Wtt.  626. 

And  see  infra  text  and  note  103. 
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follow  that  all  should  be  sold  where  the 
mortgage  covers  separate  and  distinct 
tracts  of  land,  in  such  a  ease  it  being  the 
duty  of  the  officer  making  the  sale  to 
offer  each  tract  separately,  and  when  the 
sales  amount  to  sufficient  to  pay  the  debt 
and  costs  to  desist  from  any  further 
sale.** 

Of  course,  the  parties  to  a  mortgage 
may  in  terms  prescribe  whether  the  prop- 
erty is  to  be  sold  en  masse  or  in  separate 
parcels,*^  and  if  in  parcels  may  state  the 
order  in  which  the  same  are  to  be  dis- 
posed of ;  *''  and  an  agreement  to  this 
end  is  enforceable.*^  But  it  has  been 
held  that  where  such  a  mortgage  is  fore- 
closed in  equity  the  coux't  is  not  bound 
to  decree  a  sale  in  strict  accordance  with 
the  terms  prescribed  in  the  mortgage, 
but  may  exercise  a  sound  discretion,  hav- 
ing due  regard  to  the  interests  of  all  the 
parties.*^  And  where  the  mortgage  ex- 
pressly provides  the  mode  in  which  the 
premises  shall  be  sold,  such  provisions 
may  be  waived  by  the  parties  so  as  to 
preclude  insistence  that  the  same  be  com- 
plied with.*® 

And  some  question  has  also  been  made 
as  to  whether  or  not  either  the  debtor 
or  the  creditor  may  control  the  discre- 
tion of  the  officer  having  a  foreclosure 
sale  in  charge,  by  a  request  or  direction 


that  a  particular  mode  of  sale  be  adopted 
or  that  certain  parcels  only  of  the  mort- 
gaged property  be  sold.  In  this  respect 
it  seems  that  generally  the  debtor  may 
govern  the  mode  of  sale  by  requesting  or 
directing  that  the  mortgaged  property  be 
sold  in  a  certain  mode  or  order,*^  unless 
a  sale  in  the  mode  requested  would  not 
be  so  advantageous  as  another,*^  or 
would  violate  an  absolute  right  of  the 
mortgagee,*'  or  unless  the  premises  were 
mortgaged  as  one  tract  and  subsequent- 
ly divided,  and  the  subdivision  was  not 
accepted  by  the  mortgagee,**  or  unless 
there  is  a  difference  of  opinion  between 
the  debtor  and  creditor  as  to  how  the 
mortgaged  premises  should  be  sold,**  in 
which  ease  it  has  been  held  that  the  mat- 
ter is  discretionary  with  the  officer  mak- 
ing the  sale.  Li  fact,  it  has  been  held 
that  under  a  decree  for  a  sale  of  land, 
or  a  competent  part  thereof,  where  it 
will  not  be  necessary  to  sell  the  whole 
property,  it  is  the  duty  of  the  mortgagor 
to  protect  himself  against  the  sale  of  an 
excess  quantity  by  parceling  out  the 
amount  to  be  sold.*'  And  obviously, 
where  the  mortgaged  premises  are  worth 
far  more  than  the  debt  and  costs,  and  are 
laid  out  in  lots,  the  court  may  decree  that 
the  debtor  be  allowed  to  direct  what  por- 
tion of  the  premises  shall  be  first  sold.*''^ 


45  Waldo  v.  Williams  (1840)  3  lU.  470. 

4«  Farmers*  Loan  &  T,  Co.  v.  Cape  Fear  & 
Y.  Valley  R.  Co.  (1807)  82  Fed,  344,  affirmed 
sub  nom.  Low  v.  Blackford  (1898)  31  C.  C. 
A.  15,  58  U.  S.  App.  737,  87  Fed.  392;  Hum- 
boldt Sav.  Bank  v.  Mcaeverty  (1911)  161 
Cal.  285,  119  Pac  82. 

And  see  infra  text  and  note  90. 

i7  Mickle  V.  Maxfield  (1879)  42  Mich.  304, 
3  N.  W.  961. 

4i  Humboldt  Sav.  Bank  v.  McCleverty 
(Cal.)  supra.  And  see  infra  text  and  notes 
91,  92. 

48  Low  V.  Blackford  (1898)  31  C.  C.  A. 
15,  58  U.  S.  App.  737,  87  Fed.  392,  affirming 
Farmers*  Loan  &  T.  Co.  v.  Cape  Fear  &  Y. 
Valley  R.  Co.  (1897)  82  Fed.  344. 

50  Blood  V.  Munn  (1909)  155  Cal.  228,  100 
Pac.  694. 

•iSee  Jones  v.  Gardner  (1881)  57  Cal. 
641;  Geudn  Springs  Town  &  Wat^^r  Co.  v. 
IjomXmrd  (1897)  57  Kan.  625,  47  Pac  532; 
Cronkhite  v.  Buchanan  (1898)  59  Kan.  541, 
68  Am.  St.  Rep.  379,  53  Pac.  863;  Woodhull 
V.  Osborne  (1836)  2  Edw.  Ch.  (N.  Y.)  614; 
and  Brown  v.  Frost  (1839)  Hoffm.  Ch. 
(N.  Y.)  41,  reversed  on  other  grounds  in 
(1843)  10  Paige,  243. 

And  see  infra  text  and  notes  119  et  seq. 

MGreenwell  v.  MofTett  (1908)  77  Kan.  41, 
03  Pac.  609,  holding  that  a  sale  en  masse 
of  mortgaged  property  consisting  of  a  farm 
which  was  used  as  such,  although  a  part 
thereof  had  been  platted  into  town  lots, 
would  not  be  set  aside  because  a  demand 
to  sell  in  parcels  had  been  refused,  where 
LJR.A.1917B. 


the  land  could  be  sold  to  better  advantage 
as  a  single  tract;  Wiley  v.  Angel  (1840)  1 
aarke,  Ch.  (N.  Y.)  217,  holding  that  th«y 
officer  may  in  some  cases  disregard  a  request 
to  sell  in  parcels. 

MGriswold  v.  Fowler  (1857)  4  Abb.  Pr. 
(N.  Y.)  238,  24  Barb.  135,  holding  that  in 
such  a  case  even  the  court  has  no  power  to 
direct  a  sale  in  the  mode  requested.  And 
see  Frost  v.  Frost  (1846)  3  Sandf.  Ch. 
(N.  Y.)  188,  holding  that,  where  tenants  in 
common  execute  a  joint  mortgage  for  a 
joint  and  several  debt,  one  of  the  cotenants 
cannot  require  the  mortgagee  to  proceed 
against  the  undivided  moiety  of  the  other, 
even  upon  payment  of  one  half  of  the  debt, 
the  mortgagee  being  entitled,  as  a  matter  of 
right  in  such  case,  to  proceed  against  the 
whole  of  the  mortgaged  premises. 

MHanscom  v.  Meyer  (1899)  57  Neb.  786, 
73  Am.  St.  Rep.  544,  78  N.  W.  367;  Gris- 
wold  v.  Fowler  (N.  Y.)  supra;  Lane  v. 
Conger  (1877)  10  Hun  (N.  Y.)  1. 

w  Guaranty  Trust  &  S.  D.  Co.  v.  Klein 
(1890)  9  Kulp  (Pa.)  499. 

MBcaty  v.  Radenhurst  (1871)  3  Ch. 
Chamb.  Rep.  (XT.  C.)  344,  holding  that  it  is 
for  the  mortgagor  to  make  out  tliat  the 
whole  need  not  be  sold,  that  portions  there- 
of can  be  sold  separately  without  injury  to 
the  plaintiff  and  others  interested,  and  that 
the  land  can  be  properly  divided. 

M  Walworth  v.  Farmers'  Loan  &  T.  Co. 
(1846)  4  Sandf.  Ch.  (N.  Y.)  51,  reversed  on 
other  giounds  in  (1848)  1  X.  Y.  433. 
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And  the  instructions  or  wishes  of  the 
owner  should  control  over  those  of  the 
creditor  where  a  sale  in  the  mode  de- 
sired by  the  former  will  satisfy  the 
creditor's  claim  in  full.**  The  parties 
may,  however,  by  stipulation,  agree  as 
to  who  shall  determine  the  mode  and 
order  of  sale;*^  but  this  statement  does 
not  apply  where  all  the  debtors  are  not 
parties  to  the  agreement,  it  having  been 
held  that  the  complainant  and  one  of 
several  defendants  interested  in  the  sub- 
ject matter  cannot  stipulate  a  mode  or 
order  of  sale  different  from  that  pre- 
scribed by  the  court.*® 

Where  only  a  part  of  the  mortgage 
debt  is  due,  the  general  rule  is  that  the 
court  should  decree  a  sale  of  so  much 
of  the  mortgaged  property  as  is  sufficient 
to  satisfy  the  debt  due,  with  interest  and 
eosts,*^  at  least  where  no  representations 
are  made  or  it  does  not  appear  that  the 
interest  of  the  parties  would  be  better 
served  by  a  sale  of  the  whole ;  •*  provid- 
ed, of  course,  that  the  mortgaged  prop- 
erty is  divisible  to  advantage.**  But  the 
parties  may  stipulate   in   the   mortgage 


that,  in  case  of  foreclosure  because  of 
default  in  payment  of  interest  or  a  part 
of  the  principal,  the  property  shall  be 
sold  en  masse.*^  And  the  whole  estate 
may  be  sold  either  where  the  mortgagor 
assents  or  where  the  interests  of  the 
mortgagee  require  it.**  But  it  has  been 
held  that  the  court,  where  a  part  only  of 
the  debt  is  due,  before  decreeing  a  sale 
of  the  mortgaged  premises  as  against  an 
infant  defendant,  must  direct  an  inquiry 
as  to  what  part  of  the  premises,  if  any 
part  short  of  the  whole,  shall  be  sold, 
taking  into  consideration  the  best  inter- 
ests of  the  infant.**  In  some  jurisdic- 
tions the  sale  of  the  mortgaged  property 
where  only  a  part  of  the  debt  is  due  is 
expressly  regulated  by  statute.*' 

In  a  few  instances  stress  has  been  laid 
upon  the  fact  that  the  premises  were 
mortgaged  as  an  entirety  rather  than  in 
parcels,  some  courts  laying  down  the 
broad  rule  that  where  property  is  mort- 
gaged as  one  entire  tract  and  the  decree 
is  that  the  property  described  in  the 
mortgage  be  sold,  it  may  be  sold  in  the 
same  way,  although  it  is  readily  divisible 


M  Brown  v.  Frost  (1839)  Hoffm.  Ch. 
(N.  Y.)  41,  reversed  on  other  grounds  in 
(1843)  10  Paige,  243.  And  see  Snyder  v. 
Stafford  (1844)  11  Paige  (N.  Y.)  71,  holding 
that  the  owner  of  a  deci'ee  for  the  sale  of 
mortgaged  premises  has  no  right  to  control 
the  order  of  sale  of  separate  parcels  where 
the  sale  of  all  is  necessary. 

w  Woodruff  V.  Bush  (1863)  8  How.  Pr. 
(N.  Y.)  117,  holding  that,  where  the  stipu- 
lation was  that  the  premises  should  be  sold 
in  parcels  as  designated  by  the  mortgagor, 
or  by  the  mortgagee  in  case  the  mortgagol 
did  not  make  the  designation,  and  the  mort- 
gagor made  an  invalid  designation,  the 
mortgagee  had  a  right  to  determine  the 
mode  of  sale.  And  see  Infra  text  and  note 
126. 

.  eoBabcock  v.  Perry  (1858)  8  Wis.  277. 
»  6lLevert  v.  Redwood  (1839)  ft  Port. 
(Ala.)  79;  Walker  v.  Hallett  (1840)  1 
Ala.  379;  Hunt  v.  Dohrs  (1870)  39  Cal. 
304^  holding  that  an  order  for  the  sale  of 
all  the  premises  was  erroneous;  Bank  of 
Xapa  v.  Godfrey  (1888)  77  Cal.  612,  20  Pae. 
142;  Blazey  v.  Delius  (1874)  74  111.  299; 
Bards  town  &  L.  R.  CJo.  v.  Metcalfe  (1862) 
4  Met.  (Ky.)  199,  81  Am.  Bee.  541;  Sal. 
mon  V.  Clagett  (1830)  3  Bland.  Ch.  (Md.) 
125,  affirmed  in  (1832)  5  Gill  &  J.  314; 
James  v.  Fisk  (1847)  9  Smedes  &  M.  (Miss.) 
144,  47  Am.  Dec.  Ill;  Barton  v.  King  (1866) 
41  Miss.  284;  American  Life  &  F.  Tns.  &  T. 
Co.  V.  Ryerson  (1846)  6  W.  J.  Eg.  9;  Suffern 
v.  Johnson  (1829)  1  Paige  (N.  Y.)  451.      * 

WLevert  v.  Redwood  (Ala.)  supra;  Bla- 
zey v.  Delius  (1874)  74  lU.  299,  holding  that 
a  sale  of  the  whole  may  be  ordered  where 
it  appears  that  such  mode  would  be  most 
conducive  to  the  ends  of  justice,  but  that 
L,.R.A.1917B. 


such  condition  is  not  established  by  a  show, 
ing  that  the  premises  formed  a  meager  se- 
curity or  are  becoming  run  down;  Suffern 
v.  Jolmson  (N.  Y.)  supra,  holding  that  a 
sale  of  the  whole  property  may  frequent- 
ly be  necessary  to  prevent  injustice;  Ogdens- 
burg  Bank  v.  Arnold  (1835)  5  Paige  (N.  Y.) 
38. 

is  Walker  v.  Hallett  (1840)  1  Ala.  379; 
Bardstown  &  L.  R.  Co.  v.  Metcalfe  (1862) 
4  Met.  {Ky.).ie9y  81  Am.  Dec.  541;  Sal- 
mon V.  Clagett  (1830)  3  Bland,  Ch.  (Md.) 
125,  affirmed  in  (1832)  5  Gill  &  J.  314; 
James  v.  Fisk  (1847)  9  Smedes  &  M.  (Miss.) 
144,  47  Am.  Dec.  Ill;  Campbell  v.  Macomb 
(1820)  4  Johns.  Cii.  (N.  Y.)  534  (property 
not  divisible  or  capable  of  being  sold  in 
parcels) ;  Schreiber  v.  Carey  (1879)  48  Wis. 
208,  4  N.  W.  124  (court  decided  that  it  was 
to  the  benefit  of  all  the  parties  to  sell  the 
whole  property). 

WSee  San  Gabriel  Valley  Bank  v.  Lake 
View  Town  Co.  (1906)  4  CaL  App.  630,  89 
Pac.  360,  holding  that  a  stipulation  in  a 
mortgage  that  in  the  event  of  a  foreclosure 
sale  "the  mortgaged  premises  .  .  . 
shall  be  treated  as  one  parcel,  and  not 
.  .  .  as  several  parcels,  and  they  shall 
be  entitled  to  be  sold  as  one  parcel,"  showed 
an  intent  that,  in  case  of  foreclosure  for 
default  in  payment,  the  property  should  be 
sold  en  masse. 

wCaufman  v.  Sayre  (1841)  2  B.  Mon. 
(Ky.)  202. 

66  Mills  V.  Dennis  (1818)  3  Johns.  Ch. 
(N.  Y.)  367. 

67  See  infra,  subdivision  entitled,  "Pore- 
closure  under  statute/*  text  and  notes  171  et 
seq. 
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into  or  even  consists  of  separate  identi- 
fiable tracts  ;••  such  courts  maintaining 
that^  where  the  mortgage  and  the  decree 
describe  the  land  as  a  single  tract,  the 
officer  making  the  same  is  under  no  obli- 
gation to  divide  the  tract  and  sell  it  in 
parcels^  unless  the  court  so  decrees.  And 
■  this  notwithstanding  a  statutory  provi- 
sion that  where  property  is  taken  on  exe- 
cution the  same  shall  be  sold  in  separate 
tracts  if  it  is  susceptible  of  division,** 
although  this  conclusion  may  perhaps  be 
attributed  to  a  view  that  such  statutes 
do  not  apply  to  sales  under  decrees  of 
I  foreclosure ;  '**  or  notwithstanding  an  ap- 
'plicable  statute  provides  that  where  the 
property  consists  of  "several  known  lots 
or  parcels  they  must  be  sold  separately," 
if  the  property,  although  consisting  of 
separate  and  "known  buildings,"  does 
not  consist  of  "known  lots  or  parcels."''* 
These  rules  have  been  held  to  apply  to 
a  mortgage  of  a  plantation  and  the  per- 
sonal property  belonging  thereto,''^  to 
separate  parcels  of  suburban  and  city 
property,'^  to  one  entire  tract  capable 
of  subdivision  so  that,  by  sale  of  a  less 
quantity  than  the  whole,  a  sufficient  sum 
would  be  realized  to  discharge  the  mort- 
gage fi.  fa. ;  ^^  to  a  single  tract  of  land 
which  the  court,  for  the  sake  of  argu- 
ment, assumed  would  bring  a  larger  total 
price  if  divided  and  sold  in  separate 
tracts,   the  action  being  one  to  enjoin 


the  sale  on  foreclosure  of  the  tract  en 
masse ;  '''^  to  two  tracts  upon  which  were 
separate  buildings,  which  property  was 
divisible  according  to  buildings  and  the 

'  lands  thereunder,  but  not  divisible  ac- 
cording to  the  original  tracts;^*  and  to 
a  single  tract  of  land  which  had  never 
been  subdivided,  in  the  mortgage  of  which 
there  was  nothing  to  indicate  that  it 
should  be  subdivided  for  the  purpose  of  a 
sale  on  foreclosure.''^  And  some  courts 
have  held  that  the  premises  covered  by  a 
mortgage  must  all  be  sold  on  foreclos- 

•  ure ;  ''^  but  several  distinct  parcels  in- 
cluded in  a  mortgage  may  be  sold  to 
separate  purchasers  if  all  the  sales  are 
made  at  one  general  sale.^  So,  it  has 
been  held  that,  where  a  debt  is  secured 
by  a  mortgage  on  several  parcels  of  land, 
the  court  has  no  authority  to  except 
any  part  of  the  property  from  sale  on 
foreclosure,  even  though  the  value  of  the 
property  decreed  to  be  sold  exceeds  the 
amount  of  the  debt.'^  But  in  Liouisiana 
the  supreme  court  has  expressly  repudi- 
ated the  contention  that  a  mortgage  is 
indivisible  and  bears  on  each  and  every 
part  of  the  premises  so  that  property 
mortgaged  en  masse  must  be  sold  in  the 
same  manner,  holding  that  mortgaged 
property  which  has  been  divided  into 
lots  need  not  be  sold  en  masse.**  Other 
courts  do  not  seem  to  have  expressly 
repudiated  the  rule  that  property  mort- 


t  68  Stockmever  v.  Tobin  (1890)  139  U.  S. 
176,  35  L.  ed.  123,  11  Sup.  Ct.  Rep.  604; 
Goerz  v.  Barstow  (1906)  78.  C.  C.  A.  248, 
148  Fed.  502;  Reeves  v.  Belles  (1804)  95 
Oa.  402,  22  8.  E.  626  (See  case  as  set  out 
And  quoted  in  Howland  v.  Mobris,  ante, 
513 ) ;  lIowLAND  V.  MoRRis,  disapproving  as 
dictum  a  statement  seemingly  to  the  con- 
trary made  in  Wilkinson  v.  Holton  (1904) 
119  Ga.  5.57,  46  S.  E.  620;  Mailc  v.  Carter 
(1905)  17  Haw.  49;  Davis  v.  Dresback 
(1876)  81  111.  393;  Patton  v.  Smith  (1885) 
113  lU.  499;  Field  v.  Brokaw  (1896)  159 
IlL  560,  42  N.  E.  877;  Dates  v.  Winainnley 
(1894)  53  lU.  App.  623;  Thomas  v.  Thomas 
(1911)  44  Mont.  102, 119  Pac.  283,  Ann.  Cas. 
1913B,  616.  And  see  Citizens'  Bank  v. 
Downs  (1877)  Man.  Unrep.  Cas.  (La.)  247, 
and  Duckworth  v.  Payne  (1874)  26  La.  Ann. 
683. 

69  Field  V.  Brokaw  (1896)  159  111.  560,  42 
N.  E.  877. 

70  See  Dates  v.  Winstanley  (1894)  53  lU. 
App.  623,  wherein  it  was  held  that  such  a 
statute  does  not  apply  to  a  sale  under  fore- 
closure. And  the  court  in  Field  v.  Brokaw 
(HI.)  supra,  must  have  been  of  the  same 
opinion,  although  it  does  not  appear  in  the 
report  that  such  was  the  fact. 

71  Thomas  v.  Thomas  (1911)  44  Mont 
102,   119   Pac.   283,  Ann.  Cas.   1913B,  616. 

TtStockmeyer  v.  Tobin   (1890)   139  XT.  S. 
176,  35  L.  ed,  123,  11  Sup.  Ct.  Rep.  504. 
L.R.A.1917B. 


78Goerz  v.  Barstow  (1906)  78  C.  O.  A. 
248,  148  Fed.  562. 

7i  HowukNn  V.  MoRBis,  ante,  513,  holding 
that  in  such  a  case  the  officer  making  the 
sale  has  no  right  of  Judgment  or  discretion; 
Davis  V.  Dresback  (1876)  81  IlL  393. 

76  Reeves  v.  Bollea  (1894)  95  Ga.  402,  22 
S.  E.  626. 

76  Thomas  v.  Thomas  (1911)  44  Mont 
102,  119  Pac.  283,  Ann.  Cas.  1913B,  616. 

77Maile  v.  Carter  (1905)  17  Haw.  49; 
Patton  V.  Smith  (1885)  113  HI.  499  (mort- 
gage and  decree  described  land  as  a  certain 
quarter  section  in  M.  county) ;  Field  v. 
Brokaw  (1896)  159  DL  560,  42  N.  E.  877; 
Dates  v.  Winstanley  (1804)  53  lU.  App.  623, 
holding  that  an  officer  in  making  the 
sale  is  not  required  to  subdivide  a  quarter 
section  and  first  offer  smaller  tracta  for 
sale,  where  the  mortgage  foreclosed  is  on 
the  larger  tract. 

78  Cochran  v.  Goodell  (1881)  131  Mass. 
464,  holding  that  a  sale  on  execution  of 
part  only  of  the  lands  included  in  one  mort- 
gage, passes  no  title.  And  see  Citizens' 
Bank  v.  Downs  (1877)  Man.  Unrep.  Cas. 
(La.)  247,  and  Webster  v.  Foster  (1860) 
15  Crav  (Mass.)  31. 

7»  Holmes  v.  Tumor's  Falls  Co.  (1890)  150 
Masa.  535,  6  L.K.A.  283,  23  K.  E.  305. 

•0  Baker  v.  Marsh  (1890)  1  W.  D.  20,  44 
N.  W.  662. 

•iPlauche  v.  Gravier   (1828)   6  Mart  K. 
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gaged  as  an  entirety  and  ordered  sold 
by  a  decree  describing  the  property  in 
the  terms  of  the  mortgage  should  or  must 
be  sold  in  the  same  way,  but  the  deci- 
sions in  a  great  many  of  the  cases  which 
are  treated  herein  would  seem  to  war- 
rant a  more  liberal  rule,  the  application 
of  which  would  in  many  cases  be  more 
beneficial  to  the  parties.  In  fact,  it  is 
more  than  probable  that  a  rule  allowing 
mortgaged  premises  to  be  divided  and 
sold  by  parcels  in  some  instances  would 
often  be  more  beneficial  to  the  debtor 
than  a  sale  in  solido,  and  at  the  same 
time  the  creditor  would  have  no  ground 
for  objection  to  the  former  mode  of 
sale,  this  being  true  at  least  in  those 
oases  where  the  mortgaged  premises,  or 
a  part  or  parcel  thereof,  would  sell  for 
enough  to  satisfy  his  claims,  and  under 
the  more  liberal  rules  he  would  be  pro- 
tected in  "any  event,  for  if  the  property 
were  insufficient  to  raise  the  required 
amount,  he  would  be  entitled  to  have  it 
sold  in  the  mode  that  would  bring  the 
greatest  return.  Of  course,  even  in  a 
majority  of  those  jurisdictions  which  lay 
down  the  narrow  rule  that  sales  by  the 
entirety  only  are  permissible  under  the 
general  decree  so  describing  the  prop- 
erty, it  would  seem  that  the  court  could 
and  probably  would,  upon  application  of 
the  debtor,  decree  a  sale  by  parcels,  pro- 
vided such  a  mode  of  sale  appeared  to 
be   more   beneficial   to   the   debtor  and 

S.  (La.)  597,  holding  that  a  mortgaged 
square  could  be  sold  in  separate  lots. 

tt  Hammock  v.  Farmers'  I^an  &  T.  Co. 
(1881)  105  U.  S.  77,  26  L.  ed.  1111  (rail- 
road) ;  Guaranty  T.  Co.  v.  Metropolitan 
Street  R.  Co.  (1909)  168  Fed.  037  (street 
railway) ;  Wilmer  v.  Atlantic  &  R.  Ah*  Line 
R,  Co.  (1876)  2  Woods,  447,  Fed.  Cas.  No. 
17,776  (railroads) ;  Chicago,  D.  &  V.  R.  Co. 
V.  Loewenthal  (1879)  93  lU.  433,  holding 
that  it  was  error  for  the  court  to  decree  the 
sale  of  a  middle  section  of  a  railroad;  Bards- 
town  &  L.  R.  Co.  V.  Metcalfe  (1862)  4  Met. 
(Ky.)  199,  81  Am.  Dec.  641  (raih-oad); 
Clearwater  County  State  Bank  v.  Baglev- 
Ogema  Teleph.  Co.  (1911)  116  Minn.  4,  36 
L.R.A.(N.S.)  1132,  133  N.  W.  91,  Ann.  Cas. 
1013A,  622  (telegraph  company) ;  McFadden 
V.  Mays  Landing  &,  E.  H.  City  R.  Co.  (1801) 
49  N.  J.  Eq.  176,  22  Atl.  932  (railroad); 
McNeal  Pipe  &  F.  Co.  v.  Woltman  (1894) 
114  N.  C.  178,  19  8.  £.  109  (waterworks 
and  franchise) ;  McKenzie  v.  Bismarck 
Water  Co.  (1897)  6  N.  D.  361,  71  N.  W.  608 
(waterworks,  etc.);  Hand  v.  Savannah  & 
C.  R.  Co.  (1870)  12  S.  C.  314  (railroad); 
Qibert  v.  Washington  aty,  V.  M.  &  O.  S. 
R.  Co.  (1880)  33  Gratt.  (Va.)  586  (railroad 
system  which  originally  consisted  of  three 
railroads).  And  see  Farmers  Loan  &  T.  Co. 
L.R.A.19J7B. 


would  not  result  in  injury  to  the  credi- 
tor. 

A  rule  similar  to  the  entirety  rule  just 
discussed  is  generally  applied  to  sales 
of  property  of  a  public  service  corpora- 
tion mortgaged  as  an  entirety,  but  the 
rule  in  these  cases  is  founded  upon  the 
theory  that  the  property  is  generally 
held  more  valuable  as  a  whole,  each  part 
being  necessary  to  the  proper  perform- 
ance of  the  public  service  rendered  by 
the  corporation,  rather  than,  as  in  the 
immediately  preceding  cases,  the  right 
of  the  mortgagee  to  look  to  the  whole 
of  the  mortgaged  property.  Thus,  where 
the  real  estate,  franchises,  and  other 
property  of  a  public  service  corporation 
ar^  mortgaged  as  an  entirety,  it  is  gen- 
erally held  that  it  i^  the  duty  of  the 
court  in  foreclosure  proceedings  to  de- 
cree the  sale,  as  an  entirety,  of  the  whole 
property  so  mortgaged,"  especially 
where  it  cannot  otherwise  be  sold  to  ad- 
van  tage,'*  even  though  a  part  only  of  the 
debt  is  due,**  unless,  perhaps,  the  prop- 
erty can  be  leased  as  an  entirety  for  a 
term  of  yeara  and  for  a  sum  sufficient 
to  satisfy  the  amount  due.**  And  this 
notwithstanding  statutes  give  a  right  of 
redemption  from  foreclosure  sales  of  real 
estate.**  These  conclusions  are,  of 
course,  furthered  by  the  fact  that  the 
public  interests  are  to  be  taken  into  ac- 
count and  the  corporation  preserved  as; 
a  going  concern  so  far  as  it  can  be  done 
consistently  with  the  rights  of  the  par- 

^ — ^- ■ • ■ — ■ -^ r 

r.  Bankers  &  M.  Teleg.  Co.  (1887)  44  Hum 
(N.  Y.)  406,  Avhich  involved  a  mortgage  oif 
telegraph  lines,  etc.,  and  Coe  v.  Columbus 
P.  &  L  R.  Co.  (1859)  10  Ohio  St.  372,  75 
Am.  Dec.  618,  which  involved  a  mortgage  on 
a  railroad  and  the  real  estate  and  franchises 
of  a  railroad. 

W  First  Nat.  Bank  v.  Shedd  (1880)  121 
U.  S.  74,  30  L.  ed.  877,  7  Sup.  Ct.  Rep.  807 ; 
Guaranty  T.  Co.  v.  Metropolitan  Street  R. 
Co.  (1909)  168  Fed.  037;  Clearwater  County 
State  Bank  v.  Bagley-Ogema  Teleph.  Co. 
(1911)  116  Minn.  4,  36  L.R.A.(N.S.)  1132, 
133  N.  W.  01,  Ann.  Cas.  1913 A,  622;  Oi- 
bcrt  V.  Washington  City,  V.  M.  &  G.  S.  R. 
Co.  (1880)  33  Gratt.  (Va.)  686. 

M  Wilmer  v.  Atlanta  &  R.  Air  Line  R. 
Co.  (1875)  2  Woods,  447,  Fed.  Cas.  Ko 
17,776;  Bardetown  &  L.  R.  Co.  v.  Metcalfe 
(1862)  4  Met.  (Ky.)  199,  81  Am.  Dec.  541; 
McFadden  v.  Mays  Landing  &  E.  H.  Citv 
R.  Co.  (1891)  49  N.  J.  Eq.  176,  22  Atl.  9.32. 

w  See  Bardstown  &  L.  R.  Co.  v.  Metcalfe 
(Ky.)  supra.  ^ 

M  Clearwater  County  State  Bank  v.  Bag- 
ley-Ogema Teleph.  Co.  (1911)  116  Minn.  4, 
36  L.R.A.(N.S.)  1132,  133  N.  W.  91,  Ann. 
Cas.  1913 A,  622;  McKenzie  v.  Bismarck 
Water  Co.  (1807)  6  If.  D.  361,  71  N.  W. 
608. 
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ties."  On  the  other  hand,  however, 
under  statutes  making  the  movable  prop- 
erty of  a  public  service  corporation  per- 
sonalty and  liable  to  execution  and  sale, 
it  has  been  held  that  it  is  not  the  duty 
of  the  court  to  order  a  sale  of  the  whole 
property  in  bulk  as  an  entirety,'®  al- 
though in  its  discretion  it  has  a  power  to 
so  order  where  the  debtor  requests  it 
and  it  can  be  done  without  prejudice  to 
the  creditor.**  And  in  such  a  case  a  re- 
fusal to  order  a  sale  in  bulk  is  not  error 
where  it  does  not  appear  that  all  the 
movables  are  necessary  for  the  operation 
of  the  company,  but  will  be  regarded  as 
vesting  a  discretion  in  the  commissioner 
to  sell  en  masse  or  in  parcels,  although  the 
direction  was  to  sell  all  the  property.«» 

Foreclosnre  nnd^r  ponder  of  sale. 

This  subdivision  includes  those  cases 
wherein  a  mortgage  or  deed  of  trust 
was  foreclosed  by  the  exercise  of  a  power 
of  sale  contained  in  the  instrument  it- 
self. 

The  parties  to  a  mortgage  or  deed  of 
trust  may  contract  therein  as  to  the  mode 
in  which  the  property  shall  be  sold  upon 
default,®®  and  where  they  do  so  provide 
in  express  and  explicit  terms  neither  the 
trustee  nor  the  court  should  disregard 
the  terms  of  the  power,®^  even  though 
unfortunate  circumstances  caused  the 
debtor  to  agree  to  the  same.®* 


But  in  the  absence  of  statutory  provi- 
sion or  other  controlling  direction,  a 
person  intrusted  with  the  sale  of  proper- 
ty upon  foreclosure  under  a  power  is 
vested  with  a  discretion  as  to  the  mode  to 
be  adopted.®*  But  even  an  authorization 
"to  sell  said  premises  entire  without  di- 
vision or  in  parcels,"  as  the  trustee  might 
"think  best,"  does  not  empower  the  trus- 
tee to  do  absolutely  as  he  pleases,  or  to 
do  that  which  would  be  most  convenient 
for  him,  such  a  clause  not  giving  the 
right  of  arbitrary  discretion.**  And  in 
fact  neither  a  trustee  in  a  deed  of  trust 
nor  a  mortgagee  represents  the  interest 
of  the  cestui  que  trust  or  himself  alone, 
but  he  is  also  a  trustee  for  the  debtor.®* 
However,  in  Ontario  it  has  been  held 
that  a  mortgagee  does  not  act  as  a  trus- 
tee for  the  mortgagor,  but  only  in  pur- 
suance of  the  powers  conferred  by  the 
mortgage,  and  that  he  may  consult  his 
own  interest  before  that  of  the  mort- 
gagor, being  liable  only  for  wilful  default 
or  neglect.®® 

Where  a  trustee  or  mortgagee  is  vest- 
ed with  a  discretion  as  to  the  amount  of 
property  to  be  sold  or  the  mode  of  sell- 
ing property  under  a  power,  he  must 
exercise  the  same  in  keeping  with  the 
general  rule  that  it  is  the  primary  duty 
of  one  making  a  sale  to  adopt  the  mode 
which  will  probably  command  the  best 


M  Guaranty  T.  Co.  v.  Metropolitan  Street 
R.  Co.  (1909)  168  Fed.  937;  Clearwater 
County  State  Bank  v.  Bagley-Ogema  Teleph. 
Co.  (1911)  116  Minn.  4,  36  L.R.A.(N.S.) 
1132,  133  N.  W.  91,  Ann.  Cas.  1913A,  622; 
McNeal  Pipe  &  Foundry  Co.  v.  Woltman 
(1894)  114  N.  C.  178,  19  S.  E.  109, 

«8  Southwestern  A.  &  I.  T.  R.  Co.  v.  Hays 
(1897)  63  Ark.  355,  38  S.  W.  665.  And 
see  Metropolitan  Trust  Co.  v.  Dolgeville 
Electric  Light  &  P.  Co.  (1901)  35  Misc. 
467,  71  N.  Y.  Supp.  1055. 

99  Southwestern  A.  &  I.  T.  R.  Co.  v.  Hays 
(Ark.)  supra. 

MDunn  V.  McCoy  (1899)  150  Mo.  648,  52 
S.  W.  21;  Benton  Land  Co.  v.  Zeitler  (1904) 
182  Mo.  251,  70  L.R.A.  94,  81  S.  W.  193; 
Hyman  v.  Devereux  (1869)  63  N.  C.  624. 
And  see  Pryor  v.  Baker  (1882)  133  Mass. 
459,  holding  that  a  single  mortgage  cover- 
ing separate  and  distinct  parcels  of  land 
may  validly  authorize  a  sale  by  parcels, 
although  in  the  absence  of  such  a  power 
such  a  mode  of  sale  would  have  been  illegal. 

And  see  supra  text  and  notes  46  and  64. 

»i  Dunn  V.  McCoy  (1899)  150  Mo.  648,  52 
S.  W.  21;  Benton  Land  Co.  v.  Zeitler  (1904) 
182  Mo.  251,  70  L.R.A.  94,  81  S.  W.  193. 

Wlbid.;  Hyman  v.  Devereux  (1869)  63 
W.  C.  624;  McCollum  v.  Jones  (1911)  — 
Tex.  Civ.  App.  — ,  141  S.  W.  1030. 

And  see  supra  text  and  note  48. 

osGivens  v.  McCray  (1906)  196  Mo.  S06, 
L.R.A.1917B. 


113  Am.  St.  Rep.  736,  93  8.  W.  374:  Kline 
V.  Vogel  (1881)  11  Mo.  App.  211;  Hinton 
V.  Pritchard  (1897)  120  N.  C.  1,  58  Am.  St. 
Rep.  768,  26  S.  E.  627;  Meadors  v.  Johnson 
(1910)  27  Okla.  544.  112  Pac.  1121;  Curry 
V.  Hill  (1881)  18  W.  Va.  370;  Wilson  v. 
Taylor  (1912)  7  D.  L.  R.  317,  48  Can.  L.  J. 
707,  23  Ont.  Week.  Rep.  359,  affirmed  in 
(1913)  11  D.  L.  R.  466,  24  Ont.  Week.  Rep. 
669;  Aldrich  v.  Canadian  Permanent  Loan  & 
Sav.  Co.  (1896)  27  Ont.  Rep.  548,  affirmed  in 
(1897)  24  Ont.  App.  Rep:  193. 

And  see  supra  text  and  note  24. 

MCassidy  v.  Cook  (1881)  99  IlL  385; 
Goode  v.  Comfort  (1866)  39  Mo.  313. 

WChesley  v.  Chesley  (1872)  49  Mo.  540; 
Benkendorf  v.  Vincent  (1873)  52  Mo.  441; 
Tatum  v.  Holliday  (1875)  59  Mo.  422,  ex- 
pressly holding  that  a  trustee  is  a  trustee 
for  both  parties;  Hinton  v.  Pritchard  (1897) 
120  N.  C.  1,  51  Am.  St.  Rop.  768,  26  S.  E. 
627;  Meadors  v.  Johnson  (1910)  27  Okla. 
644,  112  Pac.  1121;  Aldrich  v.  Canadian 
Permanent  Loan  &  Sav.  Co.  (1896)  27  Ont 
Rep.  548,  affirmed  in  (1897)  24  Ont.  App. 
Rep.  193.  And  see  Ord  v.  Noel  (1820)  5 
Madd.  Ch.  438,  56  Eng.  Reprint,  962,  21  Re- 
vised Rep.  328. 

And  see  supra  text  and  note  28. 

M  Wilson  V.  Taylor  (1012)  7  D.  L.  R.  317, 
48  Can.  L.  J.  707,  23  Ont.  Week.  Rep.  359, 
affirmed  in  (1913)  11  D.  L.  R.  455,  24  Ont. 
Week.  Rep.  669. 
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priee,  and  to  exercise  his  best  judgment 
in  determining  what  is  the  mode  most 
likely  to  accomplish  that  end;  as  well  as 
to  protect  the  interests  of  all  parties  who 
may  be  interested  in  the  property.*^ 
And  in  determining  the  proper  mode  the 
trustee's  duties  are  not  merely  formal, 
but  he  should  inform  himself  as  to  the 
<3ondition  of  the  property  so  that  he  may 
adopt  that  course  which  in  his  judgment 
will  bring  the  highest  price,^^  although 
in  some  cases  no  such  duty  devolves 
upon  the  trustee;  as,  for  example,  where 
the  property  to  be  sold  consists  of  one 
lot  only,  and  cannot  be  sold  otherwise 
than  as  one  parcel.** 

And  some  rules  for  the  guidance  of 
trustees  and  mortgagees  vested  with  a 
power  of  sale  can  be  drawn  from  the 
decisions. 

Thus,  resting  upon  the  reasonable  pre- 
sumption sanctioned  by  observation  and 
experience,  that  mortgaged  property  will 
produce  more  when  sold  in  parcels,  be- 
•caose  the  sale  is  thus  accommodated  to 
the  probable  wants  of  more  possible  pur- 
chasers,*®*  the  general  rule,  when  there 
is  a  general  power  of  sale,  is  that,  where 


a  tract  of  land  is  in  parcels  distinctly 
marked  for  separate  and  distinct  enjoy- 
ment, it  should  be  sold,  or  at  least  first 
offered  for  sale,  in  parcels,***  unless  it 
cannot  be  so  sold  without  injury  to  the 
part  or  parts  unsold,  in  which  case  the 
property  is  properly  sold  en  masse  even 
though  a  sale  of  a  part  thereof  would 
satisfy  the  debt  due.*"*  And  where  prop- 
erty mortgaged  consists  of  parcels  or  is 
divisible,  and  the  trustee  rightfully  sells 
the  same  by  parcels,  he  should  not  sell 
more  of  the  land  than  is  sufficient  to 
satisfy  the  mortgage  debt,***  unless,  per- 
haps, the  debtor  requests  that  the  prop- 
erty all  be  sold.***  But  it  is  proper  to 
sell  mortgaged  property  en  masse  if  it 
first  has  been  offered  in  parcels  and  no 
bids  have  been  received.***  And  not- 
withstanding the  property  when  mort- 
gaged consisted  of  several  and  distinct 
parcels,  if  it  has  been  made  into  a  unit 
which  cannot  be  disintegrated  and  the 
parts  sold  separately  without  large  de- 
preciation and  a  diminished  amount  in 
the  aggregate  of  the  yield,  it  should  be 
sold  en  masse.***  And  it  has  been  held 
that,  where  the  mortgage  gives  a  general 


OTMahone  v.  Williams  (1863)  39  Ala. 
202;  CasBidy  v.  Cook  (1881)  99  111.  385; 
Taylor  v.  Elliott  (1862)  32  Mo.  172;  Goode 
T,  Comfort  (1866)  39  Mo.  313;  Carter  v. 
Abshirc  (1871)  48  Mo.  300;  Sumrall  v. 
Chaffin  (1871)  48  Mo.  402;  Chesley  ▼. 
Chealey  (1872)  49  Mo.  540,  on  subsequent 
appeal  in  (1873)  54  Mo.  347;  Benkendorf  v. 
Vincenz  (1873)  52  Mo.  441;  Tatum  v.  Holli- 
day  (1875)  59  Mo.  422;  Harlin  v.  Nation 
(1894)  126  Mo.  97,  27  S.  W.  330,  quoting 
Chesley  v.  Chesley  (Mo.)  supra,  with  ap- 
proval; Lazarus  v.  Caesar  (1900)  157  Mo. 
199,  67  S.  W.  751;  Markwell  v.  Markw^ 
(1900)  157  Mo.  326,  67  S.  W.  1078;  Givens 
V.  McCray  (1906)  196  Mo.  306,  113  Am.  St. 
Hep.  736,  93  S.  W.  374;  Hinton  v.  Pritchard 
(1897)  120  N.  C.  1,  58  Am.  St.  Rep.  768,  26 
S.  £.  627;  Meadors  v.  Johnson  (1910)  27 
Okla.  644,  112  Pac.  1121;  Aldrich  v.  Cana- 
da Permanent  Loan  &  Sav.  Co.  (1896)  27 
Ont.  Rep.  648,  affirmed  in  (1807)  24  Ont. 
App.  Rep.  193.  And  see  Ord  v.  Noel  (1820) 
5  Madd.  C*h.  438,  66  £ng.  Reprint,  962,  21 
Revised  Rep.  828.  And  see  supra  text  and 
notefi  28,  29,  and  80. 

••CasBidy  v.  Cook  (1881)  99  111.  886; 
Hubbard  v.  Jarrell  (1865)  28  Md.  66,  hold- 
ing that  the  trustee  should  use  all  reason- 
able diligence  to  obtain  the  best  price; 
Carter  v.  Abshire  (1871)  48  Mo.  300;  Har- 
lin v.  Nation  (1894)  126  Mo.  97,  27  S.  W. 
330. 

99  Harlin  v.  Nation  (Mo.)  supra. 

lOOMahone  v.  Williams  (1863)  39  Ala. 
202;  Dozier  v.  Farrior  (1914)  187  AU.  181, 
65  So.  364;  Lazarus  v.  Caesar  (1900)  157 
Mo.  109,  57  S.  W.  751;  Aldrich  v.  Canada 
PiTDianent  Loan  &  Sav.  Co. (1897)  24  Ont. 
L.R.A.1917B. 


App.  Rep.  193,  aflirming  (1896)  27  Ont.  Rep. 
548.    And  see  supra  text  and  note  34. 

lOlMahone  v.  Williams  (Ala.)  supra; 
Dozier  v.  Farrior  (1914)  187  Ala.  181,  66 
So.  364;  Hubbard  v.  Jarrell  (Md.)  supra; 
Patterson  v.  Miller  (1879)  52  Md.  388;  Tay- 
lor v.  Elliott  (1862)  32  Mo.  172;  Goode 
V.  Comfort  (1866)  39  Mo.  313;  Chesley  v. 
(Lesley  (1872)  49  Mo.  540,  on  subsequent 
appeal  in  (1873)  54  Mo.  347;  Lazarus  v. 
Caesar  (1900)  157  Mo.  199,  57  S.  W.  751; 
Meadors  v.  Johnson  (1910)  27  Okla.  544,  112 
Pac.  1121.  And  see  Smith  v.  Deeson  (1893) 
—  Miss.  — ,  14  So.  40 ;  and  Aldrich  v.  Cana- 
da Permanent  Loan  &  Sav.  Co.  (1896)  27 
Ont.  Rep.  548,  affirming  in  (1897)  24  Ont 
App.  Rep.  193. 

And  see  supra  text  and  notes  31,  32,  and 
33. 

iwoieott  V.  Bynum  (1872)  17  Wall. 
(U.  S.)  44,  21  L.  ed.  570. 

108  Patterson  v.  Miller  (1879)  62  Md.  388; 
Pryor  v.  Baker  (1882)  133  Mass.  459 
(dictum);  Tatum  v.  HoUiday  (1876)  69  Mo. 
422;  Baker  v.  Halligan  (1882)  75  Mo.  436; 
Curry  v.  Hill  (1881)  18  W.  Va.  370. 

And  see  supra  text  and  note  44, 

104  Curry  v.  Hill  (W.  Va.)  supra. 

105  Sumrall  v.  Chaffin  (1871)  48  Mo.  402. 
And  see  supra  text  and  notes  37  and  38.     i 

106  Hill  v.  Farmers  &  M.  Nat.  Bank  (1878) 
97  U.  S.  460,  24  L.  ed.  1051,  holding  that 
where  four  lots  and  the  buildings  thereon 
were  mortgaged,  and  the  purchaser  remod- 
eled the  buildings  and  acquired  machinery, 
and  water  power,  the  whole  plant  consti-j 
tuting  a  paper  mill,  the  realty  and  water 
power  and  the  machinery  should  be  sold  as 
an  entirety.  * 

And  see  supra  text  and  note  36. 
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power  ^'to  sell  and  dispose  of  such  prem- 
ises/' it  is  for  the  trustee  in  good  faith 
to  exercise  a  sound  discretion,  and  to  sell 
the  land  either  as  a  whole  or  in  parcels 
as  he  sees  fit,  even  though  it  consists  of 
parcels  or  is  easily  divisible.^^ 

The  other  phase  of  the  general  rule  is 
that,  where  there  is  no  division  of  the 
tract  into  parcels  adapted  for  separate 
and  distinct  enjoyment,  the  tract 
should  be  sold  as  a  whole,^^'  unless  the 
party  interested  should  show  in  some  in- 
telligible manner  the  distinct  manner  in 
which  the  land  might  be  profitably  di- 
vided for  sale,^'*®  or  the  reasonable  exer- 
cise of  a  discretion  clearly  indicates  that 
a  sale  in  a  mode  other  than  one  which 
an  application  of  the  general  rule  would 
indicate  would  be  more  advantageous  to 
the  parties  and  produce  a  larger  sum.*^® 
However,  it  has  been  held  that^  where 
there  is  a  general  discretion  vested  in 
the  trustee,  or  the  power  is  to  sell  the 
whole  or  so  much  of  the  mortgaged  prem- 
ises as  may  be  necessary  to  satisfy  the 
debt  secured,  and  the  property,  although 
entire,  is  susceptible  of  advantageous 
subdivision,  the  trustee  may  so  divide 
and  sell  by  parcels.^^^  And  if  it  will 
bring  more  by  being  so  divided  and  sold 
in  separate  parcels  or  lots,^^*  or  if  enough 
of  it  to  satisfy  the  amount  due  can  be 
segregated  and  sold  without  injury  to 
the  residue,"'  it  is  his  duty  to  so  divide 
and  sell,  even  though  express  authority 
was  given  in  the  mortgage  to  sell  "all" 


the  property.^^*  And  it  has  been  held 
that  a  trustee  should  offer  for  sale  ia 
subdivisions  if  anyone  wishes  to  so  bid, 
even  though  the  property  is  not  readily 
susceptible  of  subdivision.*^*  However^ 
it  has  also  been  said  that  a  trustee  hav- 
ing a  general  power  of  sale  is  under  na 
obligation  to  divide  and  sell  in  parcels 
land  consisting  of  a  single  tract,**^  es- 
pecially where  the  deed  of  trust  author- 
izes the  trustee  "to  sell  the  premises,"^ 
the  trustee  being  bound  to  pursue  his 
powers  strictly  and  there  being  no  obli- 
gation upon  him  to  depart  from  the 
terms  of  his  trust,*"  even  though  a  sale 
of  a  part  of  the  mortgaged  property 
would  have  produced  enough  to  satisfy 
the  claim  ;**^  and  this  notwithstanding 
the  debtor  requested  that  a  part  only 
of  the  premises  be  sold.**'  But  in  Min- 
nesota it  has  been  held  that,  although  a 
strict  observance  of  a  power  of  sale 
which  authorizes  a  sale  of  the  whole 
premises  on  default  is  regular,  even 
though  a  lesser  portion  of  the  property 
would  suffice  to  pay  the  debt,  chancery 
may  interfere  upon  the  application  of 
the  mortgagor  and  restrain  the  full  exer- 
cise of  the  power  by  the  mortgagee  where 
the  land  greatly  exceeds  in  value  the 
amount  of  the  debt,  and  confine  the  sale 
to  such  part  of  the  land  as  may  be  suffi- 
cient to  discharge  the  amount  due  on  the 
mortgage  and  costs. **•  But  the  proper 
time  to  make  such  an  application  is  be- 
fore the  sale  takes  place,  since,  where  the 


iWLoveland  v.  Clark  (1888)  11  Colo.  265, 
18  Pac.  544;  Singleton  v.  Scott  (1859)  11 
Iowa,  589. 

108  Mahone  v.  Williams  (1863)  39  Ala.  202, 
holding  that  a  single  lot  containing  10  acres, 
which  was  used  as  an  entirety  for  a  family 
residence,  and  which  could  not  be  divided 
without  impairing  the  value,  was  not  with- 
in the  rule  requiring  a  sale  in  parcels; 
Dozier  v.  Farrior  (1914)  187  Ala.  181,  65 
So.  864;  Cleaver  v.  Green  (1883)  lOY  ni.  67; 
Kellogg  V.  Carrico  (1870)  47  Mo.  157,  hold- 
ing that  two  separate  parcels  constituting 
one  farm  could  properly  be  sold  as  a  whole. 

100  Mahone  v.  Williams  (Ala.)  supra. 

110  Lazarus  v.  Caesar  (1900)  157  Mo.  199, 
57  S.  W.  761;  Kline  v.  Vogel  (1881)  11  Mo. 
App.  211;  Meadors  v.  Johnson  (1910)  27 
Okla.  544,  112  Pac.  1121. 

,     And  see  supra,  text  and  note,  39. 

111  Gray  v.  Shaw  (1851)  14  Mo.  341,  hold- 
ing that  when  so  subdivided  all  the  parcels 
may  be  sold  if  necessary,  and  that,  where 
the  proceeds  of  the  sale  equal  the  aggregate 
value  of  the  property,  no  exception  can  be 
taken  to  the  mode  of  sale;  Tatum  v.  HoUi- 
day  (1875)  59  Mo.  422. 

And  see  supra,  text  and  notes,  39,  40,  and 
110. 

lis  Tatum  v.  Holliday  (Mo.)  supra;  Aid- 
L.R.A.1917B. 


rich  v.  Canada  Permanent  Loan  &  Sav.  Co. 
(1896)  27  Out  Rep.  548,  affirmed  iu  (1897) 
24  Ont.  App.  Rep.  103. 

liOOlcott  V.  Bynum  (1872)  17  Wall.  (U. 
S.)  44,  21  L.  ed.  670. 

11*  Ibid. 

And  see  Todd  v.  B^i9  (1013)  —  Tex. 
Civ.  App.  — ,  158  S.  W.  182.  holding  that  a 
power  to  sell  "all"  the  mortgaged  premises 
empowers  a  sale  of  a  portion,  and  that  such 
a  sale  cannot  be  avoided  on  the  ground  that 
the  power  required  a  sale  of  the  whole  prop- 
erty, the  debtor  not  being  specially  injured 
by  the  sale  of  the  paroel. 

lUSumrall  v.  Chaffin  (1871)  48  Mo.  402,. 
holding  that  in  selling  a  number  of  tene- 
ment houses  standing  together,  the  trustees 
should  offer  them  in  separate  units  if  any- 
one desires  to  purchase  in  that  way,  even 
though  the  houses  were  built  with  their 
walls  together  so  that  the  property  is  not 
readily  susceptible  of  subdivision. 

And  see  supra,  text  and  not«,  40. 

lie  Connolly  v.  Belt  (1838)  5  Cranch,  C.  C. 
405,  Fed.  Cas.  No.  3,117;  MarkweU  v.  Mark- 
well  (1900)  157  Mo.  326,  67  S.  W.  1078. 

117  Connolly  v.  Belt  (Fed.)  supra. 

118  Johnson  v.  Williama  (1860)  4  Minn. 
260,  Gil.  183. 
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mortgage  confers  the  power  to  sell  the 
whole  premises,  it  is  presumed  that 
the  mortgagee  will  take  advantage  of  it, 
and  when*  the  mortgagor  allows  the  sale 
to  take  place  without  interference  or 
objection  on  his  part,  he  must  excuse 
such  neglect  fully,  or  a  court  of  chan- 
cery will  not  relieve  him.^** 

Even  where  a  mortgage  or  deed  of 
trust  vests  a  discretion  in  the  trustee  to 
sell  the  encumbered  premises  either  en- 
tire without  division  or  in  parcels  as  he 
thinks  best,  such  discretion  is  not  an 
arbitrary  one,  but  generally  is  subject 
to  the  control  and  direction  of  the  debt- 
or, who  may  choose  the  mode  of  offer- 
ing the  property  for  sale.^"  But  it  has 
been  said  that,  where  a  mortgage  con- 
veys different  parcels  of  the  same  kind, 
or  different  classes  of  property,  the  mort- 
gagee may,  in  the  absence  of  a  stipula- 
tion to  the  contrary,  elect  for  his  own 
benefit  the  particular  property  to  which 
he  will  resort  in  the  first  instance,^*® 
especially  if  the  application  is  made  to 
the  court  for  an  order  to  that  effect  and 
the  request  seems  equitable,***  and  that, 
in  the  absence  of  some  peculiar  equity 
growing  out  of  other  circumstances,  the 
mortgagor  or  any  person  claiming  under 
him  cannot  compel  the  mortgagee  to  ex- 
haust any  one  of  the  different  parcels 
or  classes  of  property  conveyed  by  the 
mortgage  to  the  exclusion  of  other  prop- 
erty conveyed.***  It  is  also  held,  how- 
ever, that  upon  a  sale  under  a  power  in 
a  deed  of  trust  the  cestui  que  trust  has 
no  right  to  give  direction  as  to  how  the 
property  should  be  sold,  when  such  di- 


iBction,  if  earned  out,  would  result  in 
injury  to  the  debtor.***  And  in  Missouri 
it  has  been  declared  that  no  particular 
one  of  the  parties  interested  has  the 
right  to  control  the  manner  and  method 
of  sale,  but  that  the  question  is  one  for 
the  exercise  of  sound  discretion  by  the 
trustee.***  But  the  parties  may  by  joint 
agreement  determine  the  mode  of  sale  to 
be  adopted.*** 

Foredosvre  vnder  stAti&te. 

Many  jurisdictions  now  have  statutes 
which  control,  or  at  least  influence,  the 
mode  of  procedure  upon  foreclosure  of 
a  mortgage,  and  many  of  such  statutes 
have  provisions  dealing  with  the  ques- 
tions under  consideration  in  this  annota- 
tion. These  statutes  in  some  instances 
control  foreclosure  under  power  of  sale 
as  well  as  by  action  or  suit,  but  gen- 
erally do  not  affect  equitable  proceed- 
ings.*** In  fact,  it  has  been  said  that  in 
a  statutory  foreclosure  the  aid  of  a  court 
of  equity  is  not  invoked,  and  that  the 
object  of  the  statute  regulating  these 
sales  is  to  have  them  fairly  made,  and  as 
nearly  in  accordance  with  the  principles 
established  by  courts  of  equity  in  like 
cases  as  possible.*" 

Thus,  in  Michigan,  Minnesota,  New 
York,  North  Dakota,  and  South  Dakota, 
the  adjudications  show  that  the  statutes 
provide  that,  if  mortgaged  premises  con- 
sist of  distinct  farms,  tracts,  or  lots, 
they  shall  be  sold  separately^,  and  that  no 
more  parcels  shall  be  sold  than  shall  be 
necessary  to  satisfy  the  amount  due;*** 
and  by  an  amendment  to  the  Michigan 


IWCassidy  v.  Cook  (1881)  09  lU.  385; 
Curry  v.  Hill  (1881)  18  W.  Va.  370. 

And  8ee  supra  text  and  notes  51  et  aeq. 

l«0  Withcringtou  &  Co.  v.  Mason  (1888) 
86  AU.  345,  11  Am.  8t.  Rep.  41,  5  So.  670. 

l«lRe  Wilkinson  (1872)  L.  R.  13  Eq. 
(Eng,)  634,  41  L.  J.  Ch.  N.  S.  392. 

itt  Witherington  &  Co.  v.  Mason  (Ala.) 
supra. 

MChesley  v.  ChcBlev  (1872)  49  Mo.  540. 

iMSee  Givens  v.  McCray  (1906)  196  Mo. 
306,  113  Am.  St.  Rep.  736,  93  S.  W.  374. 

USSee  Montague  v.  Raleigh  Sav.  Bank 
(189iS)  118  N.  C.  283,  24  S.  £.  6. 

And  aee  aupra  text  and  note  59. 

is«See  Macomb  v.  Prentis  (1885)  67 
Mich.  225,  23  N.  W.  788,  and  Johnson  v. 
Williams  (1860)  4  Minn.  260,  Gil.  183. 

i«7Worley  v.  Nay  lor  (1861)  6  Minn.  192, 
Oil.  123. 

iMSee  Swenson  v.  Halberg  (1880)  1  Mc- 
Crary,  C.  C.  96,  1  Fed.  444,  applying  a 
Minnesota  statute;  Lee  v.  Mason  (1862)  10 
Mich.  403,  applying  Mich.  Conip.  Laws,  § 
5183;  Grover  v.  Fox  (1877)  36  Mich.  461, 
applying  Mich.  Comp.  Laws,  §  6918;  Lar- 
zelere  v.  Starkweather  (1878)  38  Mich.  96, 
L.R.A.1917B.  34 


holding  that  the  term  "distinct"  as  used  in 
the  statute  means  **separate"  or  different, 
and  therefore  does  not  apply  to  a  tract 
divided  by  a  higliway  or  by  section  lines, 
which  is  used  as  one  farm  and  was  mort- 
gaged as  one  parcel;  Durm  v.  Fish  (1881) 
46  Mich.  312,  9  X.  W.  429,  construing  Mich. 
Comp.  J^ws,  §§  6915,  6918,  and  holding 
that  when  property  is  mortgaged  as  a  single 
parcel  it  may  be  sold  without  regard  to 
subsequent  subdivision  by  the  mortgagor, 
with  which  the  mortgagee  had  no  connec- 
tion, but  that  where  the  land  is  subdivided 
with  the  concurrence  of  the  mortgagee  the 
sale  should  be  made  in  parcels  according  to 
the  statute;  Yale  v.  Stevenson  (1885)  58 
Mich.  537,  25  N.  W.  488.  holding  that  two 
lots  fenced  and  continually  used  as  one  lot 
were  not  separate  and  distinct  lots  within 
the  meaning  of  the  statute,  and  that  the 
same  could  be  validly  sold  as  one  parcel; 
Keyes  v.  Sherwood  (1888)  71  BCch.  516,  39 
N".  W.  740,  construing  How.  Stat.  §  8503; 
HaiTis  V.  Creveling  (1890)  80  Mich.  249,  45 
X.  W.  85,  construing  How.  Stat.  %  8503; 
Melntvre  v.  WVckoff  (1899)  119  Mich.  557. 
78  y.'W.  654;'0'Connor  v.  Keenan   (1903) 
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statute  it  was  in  addition  provided  that 
''if  distinct  lots  be  occupied  as  one  par- 


cel they  may  in  such  case  he  sold  to- 
gether ;"*••  and  similarly  in  New  York 


132  Mich.  646,  94  N.  W.  186,  construing  3 
Mich.  Comp.  Laws,  §  11,139;  Walker  v. 
Schultz  (1913)  175  Mich.  280,  141  N.  W. 
543,  applying  3  Mich.  Comp.  Laws,  §  11,119 
(6  How.  Stat.  2d.  od.  §  13,934) ;  Worley  v. 
Naylor  (1861)  6  Minn.  192,  Gil.  123,  con- 
struing Minn.  Comp.  Stat.  p.  644,  §  8,  and 
holding  that  the  term  **distinct"  as  applied 
to  farm  lands  means  parcels  separated  by 
some  natural  means  or  boundary,  or  by 
intervening  space,  and  not  simply  a  portion 
which  may  be  described  by  arbitrary  imagi- 
nary lines,  such  as  governmental  subdivi- 
sions; Paquin  v.  Braley  (1865)  10  Minn. 
379,  Ciil.  304,  holding  that  where  lands  mort- 
gaged as  one  tract  or  lot  are  subsequently 
cut  up  into  lots,  the  mortgagee,  upon  fore- 
closure, is  not  bound  to  sell  in  parcels  un- 
less so  ordered  by  a  court  of  equity ;  Merrill 
V.  Nelson  (1872)  18  Minn.  366,  Gil.  336, 
construing  Minn.  Pub.  Stat.  chap.  75,  §  8, 
and  holding  that  two  tracts  of  land  used  as 
one  farm  could  properly  be  sold  in  gross 
thereunder;  Lalor  v.  McCarthy  (1878)  24 
Minn.  417,  applying  Minn.  Gen.  Stat.  chap. 
81,  §  9,  and  holding  that  two  lots  used  and 
occupied  as  one  constituted  one  tract  under 
the  statute;  Abbott  v.  Peck,  35  Minn.  499, 
29  N.  W.  194,  holding  that,  where  the  mort- 
gagee joined  in  a  division  of  the  mortgaged 
premises  into  blocks  and  lots,  he  was  bound 
by  the  division  and  must  sell  accordingly, 
but  that  a  sale  by  blocks  rather  than  lots 
did  not  render  the  sale  absolutely  void; 
Hull  V.  King  (1888)  38  Minn.  349,  37  N.  W. 
792,  holding  that  under  a  mortgage  of  sep- 
arate lots  for  separate  amounts  the  sale 
should  not  be  in  gross;  Willard  v.  Finnegan 
(1890)  42  Minn.  476,  8  L.R.A.  60,  44  N.  W. 
985,  construing  Minn.  Gen.  Stat.  1878,  chap. 
81,  §  9,  and  holding  that  where  a  mortgagee 
adopts  a  division  made  by  the  mortgagor 
after  the  mortgaging  of  the  land  as  an  en- 
tirety, and  advertises  the  land  by  such  sub- 
divisions, the  sale  should  be  by  parcels 
rather  than  en  masse;  Ryder  v.  Hulett 
(1890)  44  Minn.  353,  46  N.  W.  559,  apply- 
ing Minn.  Gen.  Stat.  1866,  chap.  81,  §  9; 
Bay  View  Land  Co.  v.  Myers  (1895)  62 
Minn.  265,  64  N.  W.  816,  holding  that  where 
the  mortgagor  subdivided  the  mortgaged 
premises  into  blocks  and  lots,  and  the  mort- 
gagee accepted  such  subdivision,  the  prem- 
ises should  be  sold  by  parcels;  Phelps  v. 
Western  Realty  Co.  (1903)  89  Minn.  319,  94 
N.  W.  1085,  1135;  Lamerson  v.  Marvin 
(1850)  8  Barb.  (N.  Y.)  9,  applying  2  Rev. 
Stat.  646,  §  6,  which  applies  to  foreclosure 
of  mortgages  by  advertisement,  and  holding 
that  the  statute  was  "designed  to  provide 
for  a  sale  of  mortgaged  premises  consisting, 
at  the  time  of  the  mortgage,  of  ^distinct 
tracts,  farms,  or  lots,'  and  mortgaged  and 
described  as  such,  and  not  for  the  sale  of 
premises  mortgaged  as  one  farm,  tract,  or 
lot,  and  being  in  fact  but  one  farm,  tract, 
or  lot  at  the  time  of  the  mortgage,  but 
subsequently  subdivided  for  the  convenient 
occupation  of  the  mortgagor,  or  for  the  I 
L.R.A.1917B. 


purposes  of  sale;"  that  "the  mortgagee  can- 
not be  required,  upon  any  fair  construction 
of  the  statute,  to  sell  the  mortgaged  prem- 
ises by  any  other  or  different  description,  or 
in  any  other  or  different  parcels,  than  are 
given  by  the  mortgage  itself;"  and  that  **he 
is  not  called  upon  to  survey  or  redescribe  at 
his  peril  the  premises,  or  the  several  parcels 
into  which  it  has  been  or  may  be  convenient- 
ly subdivided;"  Anderson  v*  Austin  (1861) 
34  Barb.  (N.  Y.)  319,  holding  that,  where 
the  premises  consisted  of  two  or  more  par- 
cels which  had  previously  been  used  and  con* 
veyed  together  as  one  farm,  a  sale  of  the 
whole  in  one  parcel  was  good;  Wells  v. 
Wells  (1867)  47  Barb.  (N.  Y.)  416,  applying 
3  Rev.  Stat.  5th  ed.  860,  §  6,  and  holding 
that  a  sale  of  separate  and  distinct  tracts 
or  lots  en  masse  violated  the  statute;  Ells- 
worth v.  Ix)ckwood  (1870)  42  N.  Y.  89,  ap- 
plying 2  Rev.  Stat.  546,  §  8,  and  holding 
that  a  sale  en  masse  was  not  justified  where 
the  premises  were  divisible  and  the  mort- 
gagor requested  that  the  sale  be  by  parcels 
and  that  no  more  should  be  sold  than  would 
satisfy  the  mortgage  debt  and  costs,  and 
offered  to  bid  a  sufHcient  amount  for  a  cer- 
tain then  designated  parcel,  even  though  the 
premises  were  mortgaged  as  one  parcel; 
Ellsworth  V.  Lockwood  (1877)  9  Huii 
(N.  Y.)  648,  applying  2  Rev.  Stat  546,  § 
6,  distinguishing  the  next  preceding  case, 
and  holding  that  premises  which  were  mort- 
gaged as  a  whole  and  laier  subdivided  by 
the  mortgagor  could  properly  be  sold  as  an 
entirety,  although  the  mortgagor  requested 
that  a  certain  parcel  be  first  sold,  such 
parcel  differing  from  any  into  which  the 
property  liad  previously  been  subdivided, 
and  therefore  not  being  "a  distinct  tract  or 
parcel  that  could  have  been  conveniently 
sold,  described,  and  conveyed;"  Hemmer  v. 
Hustace  (1888)  14  N.  Y.  Civ.  Proc.  Rep. 
254,  affirmed  in  (1889)  51  Hun,  457,  3  N.  Y. 
Supp.  850,  holding  that  a  sale  en  mas«»e  of 
property  mortgaged  as  three  distinct  lots 
violated  §  2393  of  the  Code  of  Civil  Pro- 
cedure; Bailey  v.  Hendrickson  (1913)  25 
N.  D.  500,  143  N.  W.  134,  Ann.  Cas.  1915C, 
739,  applying  N.  D.  Rev.  Odes  1905,  §  7462, 
and  holding  that  a  farm  or  tract  in  one  par- 
cel was  properly  sold  as  a  whole,  especially 
as  it  was  offered  in  parcels  and  no  bids 
were  received;  Kirby  v.  Howie  (1897)  9  S.D. 
471,  70  N.  W.  640,  referring  to  S.  D.  Comp. 
Laws,  §  5418,  which  relates  to  foreclosure 
by  advertisement  under  a  power,  and  hold- 
ing that  the  mortgagee  can  acquire  no  title 
to  a  separate  and  distinct  parcel  sold  after 
enough  other  parcels  have  been  sold  to  satis- 
fy the  amount  due  with  interest  and  costs; 
Thompson  v.  Browne  (1897)  10  S.  D.  344, 
73  N.  W.  194,  construing  S.  D.  Comp.  Laws, 
§  5418,  and  holding  that  two  lots  upon 
which  are  a  hotel  and  appurtenances,  used 
as  one  premises,  do  not  constitute  separate 
tracts  or  lots  under  the  statute. 

i»See    Keyes    v.    Sherwood    (1888)    71 
Mich.  516,  39  N.  W.  740,  construing  and 
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a  statute  reads  that,  if  two  or  more 
})uildings  are  situated  on  the  same  city 
lot  and  access  to  one  is  obtained  through 
the  other,  they  may  be  sold  togetherJ** 
And  in  California  statutes  having  simi- 
lar provisions  with  respect  to  sales  of 
separate  pieces  of  real  property  upon 
execution  have  been  held  applicable  to 
sales  upon  strict  foreclosure  of  mort- 
gages ^**  when  the  decree  is  silent  as  to 
the  manner  or  order  in  which  the  sepa-r 
^  rate  parcels  shall  be  sold.***  And  the 
mortgagor  may  direct  the  order  of 
sale.*'*  And  in  fact  where  the  decree 
of  foreclosure  merely  follows  the  general 
provisions  of  the  statute  by  ordering  a 
sale  of  the  premises  or  so  much  thereof 
as  is  necessary,  when  a  part  may  be  sold 
without  material  injury  to  the  parties 
interested,  it  has  been  said  that,  if  the 
defendants  desire  the  property  to  be  sold 
in  separate  parcels,  they  should  give  di- 
rection to  that  effect  at  the  sale.***  And 
where  the  mortgage  contains  an  express 
stipulation  as  to  the  manner  in  which 
the  premises  shall  be  sold  upon  foreclos- 
ure, the  decree  may  direct  a  sale  to  be 
made  accordingly,  it  being  proper  for 
the  court  to  enforce  such  a  contract.*** 


So,  in  Oregon  a  statute  providing  that, 
when  a  sale  upon  execution  is  of  real 
property  consisting  of  several  known  lots 
or  parcels,  they  should  be  sold  separate- 
ly or  otherwise  as  is  likely  to  bring  the 
highest  price,  has  been  held  applicable 
to  sales  upon  execution  upon  a  decree  of 
foreclosure  of  a  mortgage  ;*••  but  this 
statute  leaves  the  sale  of  real  property 
consisting  of  several  known  lots  entirely 
to  the  discretion  of  the  sheriff  as  to 
whether  he  will  sell  it  in  parcels  or 
not.*w 

And  the  Utah  statute  providing  that, 
when  real  estate  is  to  be  sold  on  execu- 
tion and  is  composed  of  several  known 
lots,  they  shall  be  sold  separately  has 
been  regarded  as  applicable  to  sales  on 
foreclosure  of  mortgages.**'' 

And  in  Mississippi,  by  statutory  pro- 
vision (Code  1892,  §  2443),  lands  com- 
prising a  single  tract  which  are  to  be 
sold  under  a  mortgage  or  deed  of  trust 
shall  be  sold  as  lands  are  required  to  be 
sold  under  execution;  viz.,  they  must 
be  offered  in  subdivisions  not  exceeding 
160  acres  and  then  as  an  entirety  and 
the  mode  which  will  obtain  the  greater 
sum  shall  govern.*** 


applying  How.  Stat.  §  8503,  and  holding  that 
where  a  mortgagee  releases  a  portion  of  the 
premises  and  severs  the  unreleased  portion 
into  two  parcels  which  are  occupied  as  such, 
they  must  be  sold  as  such  on  foreclosure 
under  the  statute;  Harris  v.  Creveling 
(1890)  80  Mich.  249,  45  N.  W.  85,  holding 
that  **  'occupancy,*  within  the  meaning  of 
the  statute,  does  not  require  that  all  the 
land  be  fenced  or  improved/'  and  that  *'the 
actual  ineloBure  of  part  carries  with  it  the 
occupancy  of  the  balance,  which  is  used 
or  intended  to  be  used  as  a  part  of  one 
form,"  and  therefore  that  two  lots,  one  an 
incloeed  tract  and  the  other  an  uninclosed 
pieoe  of  woods,  used  in  connection  with  each 
other,  could  be  sold  as  one  lot;  Gage  v.  San- 
bom  (1895)  106  Mich.  269,  64  N.  W.  32, 
holding  that  adjacent  parcels  used  as  one 
tract  may  be  sold  en  masse;  Hawes  v.  De- 
troit F.  &  M.  Ins.  Co.  (1896)  109  Mich.  324, 
63  Am.  St.  Rep.  581,  67  N.  W.  329,  holding 
that  mortgage  premises  which  consisted 
partly  of  unplatted  land  and  partly  of  land 
platted  by  the  mortgagor,  and  so  recognized 
by  the  mortgagee,  do  not  constitute  a  single 
tract  under  the  statute,  which  must  be  sold 
In  parcels;  O'Connor  v.  Keenan  (1903)  132 
Mich.  646,  94  N.  W.  186,  applying  3  Mich. 
Comp.  Laws,  §  11,139,  and  holding  that 
three  distinct  and  separate  tenancies  could 
not  be  sold  as  one  parcel,  although  there 
was  a  fence  around  the  entire  tract. 

UO  Wallace  v.  Pecly  (1881)  61  How.  Pr. 
(N.  Y.)  226,  affirmed  in  (1882)  10  Daly,  331, 
which  is  affirmed  in  (1882)  88  N.  Y.  646. 

181  Snn  Francisco  v.  Pixley  (1861)  21  Cal. 
58;  Ontario  I^and  &  Improv.  Co.  v.  Bedford 
1..K.A.1917B. 


(1891)  90  CaL  181,  27  Pac.  39;  Marston  v. 
White  (1891)  91  Cal.  37,  27  Pac.  588;  Hiber- 
nia  Sav.  &  L.  Soc.  v.  Behnke  (1898)  121  Cal. 
339,  53  Pac.  812;  County  Bank  v.  Goldtreo 
(1900)  129  CaL  160,  61  Pac.  785;  Meux  v. 
Trezevant  (1901)  132  CaL  487,  64  Pac.  848. 
holding  that  the  statute  does  not  apply  and 
cannot  be  invoked  unless  it  dearly  appears 
that  the  land  consists  of  separate  and  dis- 
tinct parcels;  Anglo-Calif ornian  Bank  v. 
Cerf  (1904)  142  Cal.  303,  75  Pac.  902,  hold- 
ing the  same  as  the  next  preceding  case. 

IW  Ontario  Land  &  Improv.  Co.  v.  Bedford 
(1891)  90  Cal.  187,  27  Pac  39;  Marston  v. 
White  (1891)  91  Cal.  87,  27  Pac.  588. 

»3  Jones  v.  Gardner  (1881)  57  CaL  641 
(recognizes  the  right,  but  does  not  refer  to 
the  existing  California  statute). 

i»4  County  Bank  v.  Goldtree  (1900)  129 
Cal.  160,  61  Pac.  785. 

186  Bank  of  Sonoma  County  v.  Charles 
(1890)  86  CaL  322,  24  Pac.  1019. 

186  Bank  of  British  Columbia  v.  Page 
(1879)  7  Or.  454;  Balfour  v.  Burnett  (1895) 
28  Or.  72,  41  Pac.  1,  applying  Hill's  Code, 
fi  292 

187  See  Dickert  v.  Weise  (1877)  2  Utah, 
350,  construing  Utah  Comp.  Laws,  §  1448. 

1S8  See  Brown  v.  British  &  A.  Mortg.  Co. 
(1905)  86  Miss.  388,  38  So.  312;  McQusky 
v.  Trussel  (1907)  90  Miss.  544,  44  So.  69; 
and  Provine  v.  Thornton  (1908)  92  Miiss. 
395,  46  So.  950,  holding  that  the  fact  that 
a  part  of  the  mortgaged  tract  was  separated 
from  the  greater  part  thereof  did  not  make 
it  a  separate  tract  within  the  meaning  of 
the  statute. 
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So,  in  Washington  the  statutes  at  one 
time  expressly  provided  that  decrees  of 
foreclosure  must  be  enforced  by  execu- 
tion as  an  ordinary  decree  for  payment 
of  money,  and  that  the  sheriff  should 
^'sell  the  mortgaged  premises  or  so  much  ! 
thereof  as  may  be  necessary  to  satisfy  | 
the  judgment/^  etc.,  and  the  execution  i 
provisions  stated  that,  when  the  sale  was 
of  real  property  and  consisted  of  several 
known  lots  or  parcels,  they  should  be 
'^sold  separately  or  otherwise  as  is  like- 
ly to  bring  the  highest  price,"  etc.,  and 
that,  where  the  property  to  be  sold  did 
not  consist  of  known  lots  or  parcels, 
*Hhe  sheriff  shall  offer  the  land  for  sale, 
the  lots  or  parcels  separately  or  together 
as  he  shall  deem  most  advantageous.  All 
lands  except  town  lots  to  be  sold  by  the 
acre;"**®  but  although  these  provisions 
were  in  part  at  least  repealed  by  the  act 
of  March  10,  1897  (Laws  of  1897,  p. 
70),**®  the  provisions  relating  to  sales  on 
execution  have  lai^ely  been  retained,  and 
have  been  applied  to  sales  on  foreclosure 
of  mortgages.*** 

So,  in  Indiana  the  statutory  require- 
ments that,  when  land  is  sold  by  the 
sheriff  upon  execution,  ''if  the  estate 
shall  consist  of  several  lots,  tracts,  and 
parcels,  each  shall  be  offered  separately, 
and  no  more  of  any  real  estate  shall  be 
offered  for  sale  than  shall  be  necessary 
to  satisfy  the  execution,  unless  the  same 
shall  not  be  susceptible  of  division,"  ap- 
plies to  sales  on  foreclosure  of  a  mort- 
gage with  like  force  as  to  sales  on  exe- 
cution.*** Under  this  statute  it  is  the 
duty  of  the  sheriff  in  the  exercise  of  a 
sound  discretion  to  determine  the  ques- 
tion of  divisibility  where  the  property 


consists  of  one  tract,***  unless  the  mort- 
gage debtor  subdivides  the  same  and  re- 
quests that  the  parcels  be  sold  as  such 
and  in  a  certain  order,***  he  having  the 
privilege  of  directing  the  order  of  sale 
of  parcels  provided  a  sale  in  the  manner 
directed  does  not  prejudice  the  execution 
plaintiff  in  the  collection  of  his  debt.*** 
If  the  property  is  divisible  and  the  debt- 
or makes  no  request,  it  is  the  duty  of  the 
sheriff  to  sell  no  more  than  enough  to 
make  the  debt  and  costs;***  but  if  not 
divisible  he  may  offer  the  entire  prem- 
ises.*** However,  if  the  mortgaged  es- 
tate does  consist  of  several  lots,  tracts, 
or  parcels,  he  must  offer  each  separately, 
and  must  sell  the  same  if  a  bid  equaling 
two  thirds  of  the  appraised  value  of  a 
parcel  is  received,  and  even  the  fact  that 
the  sale  of  all  the  parcels  is  necessary 
to  satisfy  the  execution  does  not  justify 
the  sheriff  in  selling  in  soHdo.**'' 

But  general  execution  statutes  have 
not  universally  been  held  to  apply  to 
sales  upon  foreclosure.  This  was  the  at- 
titude taken  in  an  Illinois  case,***  the 
court  declaring  that  such  statutes  apply 
solely  to  sales  under  and  by  execution, 
and  not  to  sales  under  a  decree  of  fore- 
closure. 

In  Iowa  the  statutes  provide  that, 
when  a  mortgage  or  a  deed  of  trust, 
which  latter  can  be  foreclosed  only  by 
statute  (Act  March  30,  1860),  is  fore- 
closed, the  courts  "must  direct  the  mort- 
gaged property  or  so  much  thereof  as  is 
necessary,  to  be  sold,"***  and  that  "so 
far  as  practicable  the  property  sold  must 
be  only  sufficient  to  satisfy  the  mort- 
gage foreclosed."***  And  by  the  statutes 
the  execution  debtor  has  a  right  to  de- 


l»  See  Solicitors'  Loan  &  T.  Co.  v.  Wash- 
ington &  I.  R.  Co.  (1895)  11  Wash.  684,  40 
pac.  344,  quoting  Wash.  Code  of  Proc.  §§ 
501,  504,  630. 

140  See  Dennis  v.  Moses  (1898)  18  Wash. 
537,  40  L.R.A.  302,  52  Pac.  333. 

Ml  See  Bartlett  Estate  Co.  v.  Fairhaven 
Land  Co.  (1909)  56  Wash.  437,  105  Pac. 
S48,  quoting  Bal.  Code,  §§  5276  and  5288, 
and  holding  that  the  provision  that  all  lands 
except  town  lotfl  shall  be  sold  by  the  acre 
does  not  mean  that  the  land  must  be  sold 
an  acre  at  a  time,  but  that  the  bids  shall  be 
at  80  much  per  acre,  and  that  the  bids  for 
a  tract  containing  a  certain  number  of  acres 
will  be  construed  as  a  bid  at  or  by  the  acre ; 
and  that  a  direction  by  the  court  to  sell  the 
various  mortgaged  tracts  and  parcels  as  de- 
scribed in  the  mortgage  must  be  regarded  as 
a  determination  by  the  court  that  tiidi 
mode  of  sale  would  bring  the  highest  price 
within  the  meaning  of  the  statutory  pro- 
vision directing  that  the  sale  be  "'separately 
or  otherwise  as  is  likely  to  bring  the  high- 
est price." 
L.R.A.1917B. 


M«See  Piel  v.  Brayer  (1868)  30  Ind.  332, 
95  Am.  Dec.  699;  Gregory  v.  Purdue  (1870) 
32  Ind.  453;  and  Bardeus  v.  Huber  (1873) 
45  Ind.  235 

14»  Benton  V.  Wood  (1861)  17  Ind.  260; 
Gregory  v.  Purdue  (Ind.)  supra  (states 
rules  for  determining  divisibility);  Bardeus 
V.  Huber  (Ind.)  supra;  Stotsenburg  v.  Stot- 
senburg  (1881)   75  Ind.  538. 

14*  Gregory  v.  Purdue  (Ind.)  supra. 

W8  Benton  v.  Wood;  Gregory  v.  Purdue; 
and  Stotsenburg  v.  Stotsenburg  (Ind.)  supra. 

i*«  Benton  v.  Wood  (Ind.)  supra. 

1*7  Gregory  v.  Purdue  (Ind.)  supra. 

14«  Dates  y.  Winstanley  (1894)  53  IlL 
App.  623. 

iWJowa  Code  3851,  §  2084;  Rev.  1860,  § 
3661;  Code  1873,  §  3321;  Rev.  1888,  §  4557; 
Code  1897,  §  4289.  And  see  Malony  v. 
Fortune  (1862)  14  Iowa,  417,  holding  that 
the  statute  evidently  contemplates  a  con- 
ditional order  of  sale,  and  not  an  absolute 
one. 

wo  Code  1851,  §  2091;  Rev.  1860,  §  3668; 
Code  1873,  §  3326;  Rev.  1388.  §  4562;  Code 
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mand  of  the  officer  making  the  sale  that 
it  be  made  aecording-lo  a  plan  of  division 
offered  by  him.*** 

And  in  Maryland,  upon  foreclosure  of 
a  mortgage,  the  court,  by  express  statu- 
tory provision,  may  decree  that  the  mort- 
gaged property  or  so  much  thereof  as 
may  be  necessary  for  the  satisfaction  of 
the  debt  and  costs  shall  be  sold.*^* 

So,  in  Virginia  the  statutes  require  a 
trustee  in  selling  property  under  a  deed 
of  trust  to  "sell  the  property  conveyed 
by  deed  or  so  much  thereof  as  may  be 
necessary."***  Under  this  statute  it  is 
the  duty  of  the  trustee  not  to  sell  more 
of  the  trust  subject  than  the  purposes 
of  the  trust  require,  even  though  the 
deed  direct  him  in  case  of  default  to  sell 
the  trust  subject  without  saying,  "so 
much  thereof  as  may  be  necessary  to 
satisfy  the  purposes  of  the  trust,"  that 
being  always  implied  unless  a  contrary 
intention  plainly  appears.***  But  if  it  is 
difficult  or  impossible  to  do  this,  as  when 
the  property  cannot  be  divided  without 
doing  unnecessary  injury  to  the  owner, 
it  is  duty  of  the  trustee  to  sell  the 
whole  tract,  or  more  of  it  than  is  re- 
quired for  the  purposes  of  the  trust, 
especially  if  so  desired  by  the  owner  of 
the  land.***  In  fact,  it  is  the  duty  of 
the  trustee  to  sell  the  property  as  a 
whole  or  in  separate  parcels,  according 
to  which  mode  wnll  be  to  the  best  in- 
terests  of  the  parties,  the  only  limitation 
being  that  he  shall  not  sell  more  than 
enough  to  pay  the  debt  unless  neces- 
sary;*** but  any  requests  of  the  owner 
that  a  particular  and  designated  portion 
of  the  property  be  sold  ought  to  be  car- 
ried into  effect  if  such  portion  is  fully 
adequate  to  raise  the  required  amount.*** 
And  there  is  no  necessity  for  any  pre- 


liminary reference  to  a  commission  to 
ascertain  and  report  how  much  and  what 
part  of  the  property  shall  be  sold,  it  be- 
ing the  duty  of  the  trustee  to  determine 
that  question,  alhough,  should  he  meet 
with  any  difficulty  in  so  doing,  he  may 
ask  for  a  reference.**''  And,  of  course, 
where  the  tnistee,  acting  under  a  power 
in  the  deed  of  trust,  violates  or  threatens 
to  violate  the  debtor's  rights,  the  debtor 
I  may  invoke  the  intervention  and  assist- 
ance of  a  court  of  equity  to  control  the 
trustee,***  or  to  avoid  his  acts  where 
they  have  been  irregular  and  prejudicial, 
provided  his  own  conduct  is  such  that 
it  is  not  inequitable  for  him  to  do 
so.*** 

And  in  England  by  the  Conveyancing 
Act  of  1881,  §  16,  subdiv.  1,  a  mortgagee 
has  power  to  sell  "the  mortgaged  prop- 
erty or  any  part  thereof"  when  the  mort- 
gage money  has  become  due.**® 

In  Kentucky  it  has  been  provided  by 
statute  that,  before  ordering  a  sale  o£ 
real  property  for  payment  of  a  debt, 
the  court  must  be  satisfied  whether  or 
not  the  property  can  be  divided  without 
materially  impairing  its  value,  and  that 
if  all  liens  on  real  property  be  held  by 
the  same  person  it  may  order  a  sale  of 
enough  of  the  property  to  pay  the  debts 
then  due,  unless  it  appears  that  it  is  not 
susceptible  of  advantageous  subdivision 
or  that  for  some  other  reason  the  sale 
would  cause  a  sacrifice  thereof  or  seri- 
ously prejudice  the  interests  of  defend- 
ants.*** Under  this  statute  it  is  errone- 
ous for  the  court  to  decree  a  sale  of  the 
premises  en  masse  if  they  are  divisible, 
as  the  debtor  is  entitled  to  have  the 
property  so  offered  for  sale  that  a  part 
of  it  may,  if  possible,  be  saved  to  him, 
the  court  being  required  by  statute  to 


1897,  §  4294.  And  see  Grapengether  v. 
Fejervary  (1859)  9  Iowa,  163,  74  Am.  Dec. 
336. 

1*1  See  Taylor  v.  Trulock  (1882)  59  Iowa, 
658,  13  N.  W.  661. 

U9  See  Thomas  v.  Fewster  (1902)  95  Md. 
446,  52  Atl.  750,  holding  that  under  such 
statute  no  more  of  the  property  should  be 
sold  than  is  necessary. 

iMMichie  v.  Jeffries  (1871)  21  Gratt. 
Va.  334,  constniing  and  applying  Va. 
Code  1860,  chap.  117,  §  6;  Miller  v.  Mann 
(1891)  88  Va.  212,  13  S.  E.  337,  construing 
and  applving  Va.  Code,  §  2442;  Morriss  v. 
Virginia  State  Ins.  Co.  (1803)  90  Va.  370, 
18  S.  E.  843,  construing  and  applying  Va. 
Code  1873,  chap.  117,  §  6. 

IMMichie  v.  Jeffries  and  Morriss  ▼.  Vir- 
ginia State  Ins.  Co.  (Va.)  supra. 

i»»  Terry  v.  Fitzgerald   (1879)   32  Gratt. 
(Va.)  843;  Morriss  v.  Virginia  State  Ins.  Co, 
(Va.)  supra., 
I>.R.A.1017B. 


IW  Crenshaw  v.  Seigfried  (1874)  24  Gratt. 
(Va.)  272;  Terry  v.  Fitzgerald  and  Morriss 
V.  Virginia  State  Ins.  Co.  (Va.)  supra. 

WMichie  v.  Jeffries  (Va.)  supra. 

IM  Terry   v.    Fitzgerald    and    Morriss    v. 
Virginia  State  Ins.  Co.    (Va.)   supra. 
•  159  Miller  v.  Mann  (Va.)  supra. 

iw  See  Bom  v.  Turner  [1900]2  Ch.  (Eng.) 
211,  69  L.  J.  Ch.  N.  S.  603,  83  L.  T.  N.  S. 
148,  48  Week.  Rep.  697,  holding  that  under 
the  statute  a  mortgagee  had  power  to  sell 
a  part  of  the  mortgaged  premises,  the  right 
being  reasonablv  exercised. 

wlSee  Sears  \\  Henry  (1877)  13  Bush 
(Ky.)  413,  construing  and  applying  Kv.  Civ. 
Code,  694;  McFarland  v.  Garnett  (1888)  10 
Ky.  L.  Rep.  91,  8  S.  W.  17;  Ficener  v.  Bott 
(1895)  16  Ky.  L.  Rep.  519,  29  S.  W.  639; 
Burge  v.  Chestnut  (1909)  —  Ky.  — ,  121  S. 
W.  989. 
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determine  the  divisibility  of  the  mort- 
g&ged  premises.*** 

Texas  has  a  statutory  provision  re- 
quiring that  ]and  in  towns  and  cities  be 
sold  by  lots,^®*  but  this  statute  is  not  a 
limitation  on  the  power  of  the  court  to 
order  a  sale  in  a  mode  deemed  proper 
and  most  conducive  to  the  interests  of 
the  parties  concerned,**' 

In  Indiana  it  is  provided  by  statute 
that  at  a  sale  under  foreclosure  of  a 
mortgage  on  real  estate  the  rents  and 
profits  for  a  specified  term  of  years  must 
first  be  offered  for  sale.*®* 

And  Indiana  has  a  statute  providing 
that  upon  the  sale  of  land  mortgaged  to 
secure  trust  funds  the  state  auditor 
^^shall  make  sale  of  so  much  of  the  mort- 
gaged  premises,  to  the  highest  bidder  for 
cash,  as  will  pay  the  amount  due  for 
principal,  interest,  damages,  and  costs, 
and  such  sales  may  be  in  parcels,  so  that 
the  whole  amount  may  be  realized."*** 
Under  this  particular  statute  the  auditor 
is  not  required  to  offer  the  mortgaged 
property  for  sale  in  parcels,  but  "may" 
do  so  only  where  necessary  to  enable 
him  to  realize  the  necessary  amount,  an 
offer  of  the  entire  tract  not  having  pro- 
duced such  amount.*** 

And  Indiana  also  has  a  statute  relat- 
ing to  the  selling  of  land  mortgaged  to 
the  state  for  the  use  of  the  school  fund, 
it  being  provided  that  at  the  sale  on  a 
foreclosure  of  such  a  mortgage  the  audit- 
or shall  sell  so  much  of  the  mortgaged 
premises  as  will  pay  the  amount  due, 
and  that  when  less  than  the  whole 
amount  is  sold  the  part  sold  shall  be 
taken  in  a  certain  form  or  shape  and  in 
a  particular  manner  as  regards  loca- 
tion.*** This  contemplates  a  sale  of  a 
less  quantity  than  the  whole  tract  if 
anyone  will  pav  the  amount  due  for  such 
less  quantity.*^  And  the  provisions  are 
mandatory,  and  a  departure  from  the 
prescribed  procedure  renders  the  pro- 
ceeding of  no  binding  force.***    But  the 


county  auditor  in  making  a  sale  is  not 
required  to  offer  any  certain  or  speeifie 
quantity  or  parcel  less  than  the  whole^ 
it  being  sufiScient  to  merely  demand  who 
will  take  a  less  quantity  than  the  whole 
tract  and  pay  the  amount  due,  the  land 
in  controversy  having  been  described  in 
the  n^ortgage  as  an  entirety.*** 

In  Wisconsin  it  has  been  held  that 
Rev.  Stat.  §  3530  (provisions  not  set  out) 
sanctions  the  sale  as  a  whole  rather  than 
in  separate  government  subdivisions,  of 
a  tract  of  land  constituting  a  distinct 
farm  which  has  been  used  and  cultivated 
as  such.*'''^ 

In  a  few  instances  statutes  have  been 
enacted  which  define  the  mode  of  sale 
of  mortgaged  property  to  be  employed 
where  a  part  only  of  the  debt  is  due  at 
the  time. 

Thus,  in  Indiana,  by  Rev.  Stat.  1843, 
chap.  29,  §§  461,  462,  it  was  provided 
that,  upon  foreclosure  of  a  mortgage  se- 
curing a  debt  only  partially  due  at  the 
time,  the  court  should  designate  by  ref- 
erence the  situation  of  the  mortgaged 
premises,  and  ascertain  whether  the  same 
can  be  sold  in  parcels  without  injury  to 
the  interests  of  the  parties,  and,  if  such 
a  sale  can  be  had,  direct  that  so  much  of 
the  premises  be  sold  as  will  be  sufficient 
to  pay  the  amount  then  due,  but  that  if 
the  mortgaged  premises  are  so  situated 
that  the  sale  of  the  whole  will  be  more 
advantageous  to  the  parties,  the  decree 
shall  in  the  first  instance  be  entered  for 
the  sale  of  the  whole  premises.*'*  Under 
this  statute  the  court  is  bound  to  make 
the  inquiry  provided  for,  and  where  a 
division  is  practicable  to  decree  a  sale  of 
a  portion  only,  unless  it  is  established 
that  a  sale  of  the  whole  would  be  more 
advantageous  to  both  parties,*'*  although 
it  has  been  held  that  an  omission  to  make 
the  inquiry  and  order  is  not  such  an 
error  as  will  authorize  a  reversal  where 
the  defendants  appeared  and  made  no 
motion  nor  took  any  exception  to  the 


leaQuiglev  v.  Beam  (1910)  137  Ky.  326, 
325  S.  W.  727. 

168  Oppenheimer  v.  Reed  (1895)  11  Tex. 
Civ.  App.  367,  32  S.  W.  325. 

iMSee  Nix  v.  Williams  (1886)  110  Ind. 
234,  11  N.  E.  36,  holding  that  where  no  bid 
was  received  upon  such  an  offer  the  sheriff 
could  proceed  to  a  sale  of  the  land  itself. 
Carpenter  v.  Ruflsell  (1891)  129  Ind.  571, 
29  N.  E.  36,  holding  the  same  as  the  pre- 
ceding case,  and  ruling  in  addition  that 
where  the  land  consisted  of  separate  tracts 
it  was  not  necessary  to  offer  the  rents  and 
profits  of  all  the  tracts  together  before 
Helling  a  parcel. 

166  See  Bansemor  v.  Mace  (1862)  18  Ind. 
27,  81  Am.  Dec.  344. 
L.R.A.1917B. 


w«See  Haynes  v.  Cox  (1888)  118  Ind. 
184,  20  N.  E.  768. 

WSee  Shannon  v.  Hay  (1886)  106  Ind. 
580,  7  N.  E.  376. 

iw  Haynes  v.  Cox  (Ind.)  supra. 

iw  Shannon  v.  Hay  (Ind.)  supra. 

170  Maxwell  v.  Newton  (1886)  65  Wis. 
261,  27  N.  W.  31. 

171  See  Grecnman  v.  Pattison  (1847)  8 
Black f.  (Ind.)  465;  Harris  v.  Makepeace 
(18r>9)  13  Ind.  560;  Smith  v.  Pierce  (1860) 
15  Ind.  210;  Brugh  v.  Darst  (1861)  16  Ind. 
79;  Denny  v.  Graeter  (1863)  20  Ind.  20: 
Thompson  v.  Davis  (1868)  29  Ind.  264;  and 
Hannah  v.  DorrcU  (1881)   73  Ind.  465. 

172  0reenman  v.  Pattison  (Ind.)  supra; 
Frame  v.  Bell  (1861)   16  Ind.  229;  Dale  v. 
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decree  ;*''•  and  that  the  court  may  in- 
quire into  and  determine  the  question  of 
divisibility,  etc.,  at  a  subsequent  term.*''* 
And  in  decreeing  a  sale  by  parcels  of 
land  found  to  be  susceptible  of  division, 
the  court  must  specify  the  division  and 
the  particular  portion  to  be  sold,*''*  it 
being  error  even  for  the  court  to  g^ve 
the  plaintiff  power  to  direct  the  order 
in  which '  the  several  parcels  shall  be 
sold.*''*  And  mortgaged  property  may 
be  decreed  to  be  sold  as  a  whole  where 
it  is  established  that  a  sale  in  parcels 
would  be  injurious,  even  though  such 
property  consists  of  distinct  tracts  or 
parcels.*"  But  the  provisions  of  this 
statute  cannot  be  invoked  unless  there 
are  instalments  of  the  debt  yet  to  become 
due  when  the  foreclosure  is  sought.*''* 
So,  in  New  York  at  an  early  date  it 
was  provided  that  where  the  mortgage 
debt  was  not  all  due  a  reference  should 
be  had  to  ascertain  and  report  the  situ- 
ation of  the  mortgaged  premises,  and 
that,  if  it  appeared  from  the  report  that 
the  premises  could  be  sold  in  parcels 
without  injury  to  the  interests  of  the 
parties,  then  so  much  only  was  to  be 
sold  as  would  be  sufi&cient  to  pay  the 
amount  then  due  with  costs,  etc.*''^  The 
provisions  of  this  statute  should  be 
strictly  observed***  and  are  imperative 
upon  the  court.***  And  under  this  stat- 
ute the  duty  of  the  referee  has  been  de- 
fined as  follows:  ''This  pI^ovision  of  the 
statute  relates  entirely  to  the  material 
condition  of  the  mortgaged  property.  If 
the  referee  finds  that  the  property  can- 
not be  sold  in  parcels,  as  he  would  be 
bound  to  do  in  cases  where  it  is  indivis- 
ible for  use  or  enjoyment,  as  in  the  case 
of  a  mill,  a  store,  a  dwelling  house,  or 
a  farm,  or  single  piece  of  property, 
whose  value  consisted  in  keeping  it  to- 
gether in  its  unity  or  entirety,  such  find- 
ing will  practically  end  his  duties  under 


the  order.  And  so  it  will  be  if  he  finds 
that  the  mortgaged  premises  consist  of 
distinct  parcels  of  land  whose  relative 
value  is  entirely  independent  of  each 
other.  In  such  cases  he  will  so  report, 
and  the  land  must  be  sold  accordingly. 
But  if  he  finds  that  the  mortgaged  premi- 
ses consist  of  a  large  tract  of  land,  he 
will  then  inquire  whether  such  tract  can 
be  subdivided  and  sold  in  distinct  parcels 
without  impairing  its  aggregate  value, 
and  if  so  in  what  parcels,  or  whether 
the  premises  are  so  situated  that  the  sale 
of  the  whole  in  one  parcel  will  be  most 
beneficial  to  the  parties.  So  far  as  the 
duty  of  the  referee  is  concerned  under 
this  branch  of  the  order  of  reference, 
the  inquiry  is  simply  how  can  the  mort- 
gaged premises  be  sold  so  as  to  realize 
therefrom  the  greatest  amount  of 
money?"***  And  applying  the  foregoing 
rules  it  is  held  that  the  courts  should 
direct  a  sale  en  masse  where  the  report 
shows  that  such  mode  would  be  more 
beneficial  to  the  parties,  even  though  the 
property  had  been  cut  up  into  a  large 
quantity  of  lots  and  blocks  and  so  plant- 
ed.*** 

And  in  Minnesota  when  a  mortgage  is 
given  to  secure  the  payment  of  money 
payable  in  instalments,  if  the  mortgt^ged 
premises  consist  of  separate  and  distinct 
farms  or  tracts,  only  such  tract  or  tracts 
should  be  sold  as  are  sufficient  to  satisfy 
the  instalment  or  instalments  then  due; 
but  if  the  premises  do  not  consist  of 
separate  and  distinct  farms  and  tracts, 
the  whole  shall  be  sold,  etc.*** 

And  in  California  and  Utah  the  stat- 
utes provide  that,  if  the  debt  for  which 
a  mortgage  is  held  is  not  all  due,  as 
soon  as  sufficient  of  the  property  has 
been  sold  to  pay  the  amount  due  with 
costs,  the  sale  must  cease,  etc. ;  but  that, 
if  the  property  cannot  be  sold  in  por- 
tions without  injury  to  the  parties,  the 


Bugh  (1861)  16  Ind.  233;  Patten  v.  Stewart 
(1862)  19  Ind.  233;  Denny  v.  Graeter  (1863) 
20  Ind.  20;  Knarr  v.  Conaway  (1873)  42 
Ind.  260;  Griffin  v.  Reis  (1870)  68  Ind. 
0;  Hannah  v.  Dorrell  (Ind.)  supra. 

178  Thompson  v.  Davis  (1868)  29  Ind. 
264. 

174  Hannah  v.  Dorrell  (Ind.)  supra. 

msrugh  v.  Darst  (1861)  16  Ind.  79; 
Denny  v.  Graeter  (1863)  20  Ind.  20;  lOiarr 
V.  Conaway   (1873)   42  Ind.  260. 

176  Knarr  v,  Conaway  (Ind.)  supra. 

177  Firestone  v.  Klick  (1879)  67  Ind.  309. 

178  Harris  v.  Makepeace  (1869)  13  Ind. 
.160;  Smith  v.  Pierce  (1860)  16  Ind.  210; 
Denny  v.  Graeter  (1863)  20  Ind.  20. 

178  See  Ogdensburgh  Bank  v.  Arnold 
(1835)  6  Paige  <N.  Y.)  38,  construing  2  Rev. 
L..R.A.1917B. 


Stat.  193;  Gregory  v.  Campbell  (1858)  16 
How.  Pr.  (N.  Y.)  417,  construing  §  164  of 
art.  6,  chap.  1,  pt.  3,  of  the  Rev.  Stat.;  and 
Long  V.  Lyons  (1875)  54  How.  Pr.  (N.  Y.) 
129,  applying  2  Rev.  Stat.  §§  163,  164. 
For  the  present  New  York  statutory  pro- 
vision  upon  this  question,  see  Code  of  Civ. 
Proc.  §§  1636,  1637. 

180  Long  V.  Lyons  (N.  Y.)  supra. 

181  OgdenHburgh  Bank  v.  Arnold  (N.  Y.) 
supra,  holding  tliat,  where  the  roaster  re- 
ports that  the  premises  can  be  sold  in  par- 
cels without  injury  to  the  interest  of  the 
parties,  only  so  much  can  be  sold  as  will 
satisfy  the  amount  then  due. 

188  Gregory  v.  Campbell  (N.  Y.)  supra. 
188  See  Fowler  v.  Johnson  (1880)  26  Minn. 
338,  3  N.  W.  986,  6  N.  W.  486. 
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whole  may  be  ordered  to  be  sold  in  the 
first  instance,  etc.*** 

In  New  Jersey  it  is  provided  that 
when  all  the  mortgage  money  is  not  due, 
and  it  shall  appear  that  a  part  of  the 
mortgaged  premises  cannot  be  sold  to 
satisfy  the  amount  due  without  material 
injury  to  the  remainder,  and  it  is  just 
and  reasonable  that  the  whole  should  be 
sold  together,  a  decree  that  a  sale  of  the 
whole  be  made  is  lawful."* 

In  some  jurisdictions  statutes  of  the 
character  hereinbefore  treated  are  held 
to  be  directory  merely,  and  a  sale  en 
masse  will  not  be  disturbed  unless  the 
patcels  were  sold  fraudulently,  or  it  is 
shown  that  the  mortgagor  or  owner  of 
the  equity  of  redemption  was  damaged 
thereby. ^'^  But  in  other  cases  the  stat- 
utes have  been  held  mandatory  and  the 
duties  imposed  imperative,**'' 


And  generally  compliance  with  the 
statutory  method  of  sale  in  parcels  may 
be  waived  by  the  parties. *•• 

Under  statutes  relating  to  execution 
and  sheriff's  sales  by  parcels,  it  is  the 
duty  of  the  sheriff  to  make  the  sale  of 
the  separate  and  distinct  lots  separate- 
ly .iso  Qj.  where  the  property  is  divided 
or  is  divisible  and  the  statute  provides 
that  where  practicable  no  more  shall  be 
sold  than  is  necessary,  to  sell  enough 
only  to  satisfy  the  mortgage,**®  unless  a 
decree  of  the  court  directs  another  mode 
of  sale,  in  which  case  the  statute  has 
been  held  not  to  be  applicable;***  or  un- 
less the  property  is  first  offered  in  par- 
cels and  no  bid  is  received,  in  which 
cases  the  statutes  are  regarded  either  as 
not  applicable***  or  as  sufficiently  com- 


iMSee  Bank  of  Napa  v.  Godfrey  (1888) 
77  Cal.  612,  20  Pac.  142,  quoting  and  apply- 
ing Cal.  Code  Civ.  Proc.  §  728;  and  Dupee 
V.  Salt  Lake  Valley  Loan  &  T.  Co.  (1899) 
20  Utah,  103,  77  Am.  St.  Rep.  902,  57  Pac. 
845,  which  quotes  Utah  Rev.  Stat.  1898,  § 
3502. 

IW  See  McFadden  v.  Mays  Landing  &  E. 
H.  City  R.  Co.  (1891)  49  N.  J.  Eq.  176,  22 
Atl.  032. 

IM  Swenson  v.  Halberg  (1880)  1  McCrary, 
96,  1  Fed.  444;  San  ?'rancisco  v.  Pixley 
(1862)  21  CaL  56;  Willard  v.  Finnegan 
(1890)  42  Minn.  476,  8  L.R.A.  50,  44  N.  W. 
985,  holding  that  the  Minnesota  statutory 
provision  that,  if  mortgaged  property  con- 
siflts  of  separate  parcels,  they  should  be 
fiold  separately,  was  directory  merely; 
Ryder  v.  Hulett  (1890)  44  Minn.  353,  46 
N.  W.  559,  holding  the  same  as  next  pre- 
<'eding  case;  Thomas  v.  Thomas  (1911)  44 
Mont.  102,  119  Pac.  283,  Ann.  Cas.  1913B, 
616,  holding  that  a  Montana  statute  declar- 
ing that  upon  the  sale  of  real  estate  under 
execution,  which  consists  of  several  known 
lots  or  parcels,  they  may  be  sold  separately, 
which  statute  was  applicable  to  a  sale  on 
foreclosure  because  of  the  fact  that  the 
court  decreed  that  the  sale  be  made  in  the 
manner  prescribed  for  the  sale  of  property 
under  execution,  was  merely  directory; 
Wallace  v.  Feelv  (1881)  01  How.  Pr.  (W.  Y.) 
225,  affirmed  in  (1882)  10  Daly,  331,  which 
is  affirmed  in  (1882)  88  N.  Y.  646;  Oppen- 
heimer  v.  Reed  (1896)  11  Tex.  Civ.  App.  367, 
:i2  S.  W.  325,  holding  that  the  requirement 
of  the  Texas  statute  that  city  property  be 
sold  in  lots  is  directory  merely,  and  that 
the  court  may  direct  a  sale  in  another 
mode  more  beneficial  to  the  parties  inter- 
ested. 

Generally,  as  to  the  effect  of  a  sale  in 
violation  of  such  a  statute  and  the  remedies 
available,  see  the  next  following  sub- 
division. 

iWSee  Gregory  v.  Purdue  (1870)  32  Ind. 
463;  Malony  v.*  Fortune  (1862)  14  Iowa, 
J^R.A.1917B. 


417;  Ficener  v.  Bott  (1896)  16  Ky.  L.  Rep. 
519,  29  S.  W.  639;  Lee  v.  I^Iason  (1862)  10 
Mich.  403,  expressly  holding  that  the  Michi- 
gan statutory  provision  that,  if  the  mort- 
gaged premises  consist  of  farms,  tracts, 
or  lots,  they  should  be  sold  separately,  was 
not  directory  merelv;  Keyes  v.  Sherwood 
(1888)  71  Mich.  516^,  39  N.  W.  740,  holding 
the  same  as  next  preceding  case ;  Walker  v. 
Schultz  (1913)  176  Mich.  280,  141  N.  W. 
543,  holding  the  same  as  next  preceding 
case. 

188  Humboldt  Sav.  Bank  v.  McClevertv 
(1911)  161  CaL  285,  119  Pac.  82:  Patton  v. 
Stewart  (18(J«)  19  Ind.  233;  Clark  v.  Stil- 
son  (1877)  36  Mich.  482,  holding  that  the 
provisions  of  such  statutes  are  for  the  bene- 
&t  of  the  parties  and  consequently  that 
they  may  waive  the  same;  Brown  v.  British 
&  A.  Mortg.  Co.  (1905)  86  Miss.  388,  38 
So.  312,  holding  in  effect  as  next  preceding 
case. 

189  Jones  V.  Gardner  (1881)  57  Cal.  641; 
Sowle  V.  Champion  (1861)  16  Ind.  1^5;  Ben- 
ton V.  Wood  (1861)  17  Ind.  260;  ({regory 
V.  Purdue  (1870)  32  Ind.  453;  Bardeus  v. 
Huber  (1873)  45  Ind.  235:  Stotsenburg  v. 
Stotsenburg  (1881)  75  Ind.  538;  Nix  v.  Wil- 
liams (1886)  110  Ind.  235,  11  N.  £.  36: 
Meriw-ether  v.  Craig  (1888)  118  Ind.  301,  20 
N.  E.  769. 

iw  Orapengether  v.  Fejervarv  (1859)  9 
Iowa,  163,  74  Am.  Dec.  336;  Bovd  v.  Ellis 
(1860)  11  Iowa,  97;  Wliite  v.  Watts  (1864) 
18  Iowa,  74;  State  Bank  v.  Brown  (1905) 
128  Iowa,  665,  105  N.  W.  49. 

iMMarston  v.  AVhite  (1891)  91  Cal.  37, 
27  Pac.  588.  And  see  Hopkins  v.  Wiard 
(1887)  72  Cat  259,  13  Pac.  687,  wherein  it 
was  held  that  a  sale  of  several  distinct 
tracts  en  masse,  pursuant  to  court  decree, 
was  valid  if  in  other  respects  fair,  and  that 
it  would  not  be  set  aside  although  the  mort- 
gagor requested  that  the  sale  be  made  by 
parcel. 

iMMarston  v.  White  (Cal.)  supra;  Hi- 
bemia  Sav.  &  L.  Soc.  v.  Behnke  (1898)  121 
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plied  with,^'  so  that  the  property  may 
be  sold  en  masse;  or  unless  upon  offer- 
ing the  mortgaged  property  as  a  whole 
it  brings  more  money  than  was  bid  upon 
an  offer  of  sale  by  parcels;*®*  or  unless, 
as  in  California,  in  case  of  a  failure  of 
the  court  to  decree  the  mode  of  sale, 
the  mortgagor,  pursuant  to  the  statute, 
points  out  the  mode  of  sale  desired  by 
him.»» 

Where  statutes  provide  that  the  court 
must  determine  the  advisability  of  di- 
vision of  mortgaged  property  upon  a  sale 
thereof,  and  the  court  after  determina- 
tion decrees  a  certain  mode  of  sale,  the 
officer  making  the  sale  must  follow  the 
order  prescribed  in  the  decree.*^®  But, 
generally  speaking,  it  is  not  incumbent 
upon  the  court  to  find  whether  or  not  it 
will  be  to  the  advantage  of  the  defend- 
ant to  have  separate  parcels  sold  sepa- 
rately, or  to  subdivide  the  premises  for 
that  purpose,^''  unless  the  statute  pro- 
vides that  it  must  inquire  or  be  satisfied 
before  making  a  decree.^*  But  even 
though  it  is  not  incumbent  upon  the 
court  to  find  regarding  the  advisability 
of  subdivision  or  separate  sales,  it  may 
divide  the  property  or  decree  the  order 
of  sale,  and  in  such  a  case  the  officer 
making  the  sale  has  no  right  to  exercise 


a  discretion,   but  must   follow   the   de- 


cree. *®® 

Avoldanee  of  sales. 

It  is  the  purpose  of  the  annotator  to 
treat  under  this  title  those  cases  in  which 
an  attempt  has  been  made  to  avoid  a  fore- 
closure sale  upon  the  ground  that  it  was 
either  of  a  wrong  amount  of  mortgaged 
property  or  was  made  in  a  wrong  mode, 
regard  being  given  principally  to  the 
question  wliat  error  or  irregularities  af- 
ford sufficient  ground  for  the  setting 
aside  of  a  foreclosure  sale. 

In  the  fii'st  place  it  may  be  stated  that 
generally  it  is  presumed  that  the  method 
adopted  by  a  mortgagee  or  trustee  was 
the  one  best  calculated  to  realize  the 
greatest  amount  for  the  property  sold,*^® 
as  is  required  by  the  rules  stated  in  the 
preceding  subdivisions. 

And  likewise  the  general  rule  is  that, 
where  a  wrong  mode  is  pursued  in  sell- 
ing property  under  a  mortgage  foreclos- 
ure, the  sale  is  not  absolutely  void, 
but  rather  is  voidable  only.*®*  And 
this  is  true  even  though  applicable 
statutory  provisions  are  to  the  effect 
that  where  the  mortgaged  property  con- 
sists of  separate  and  distinct  parcels 
it  shall  be  sold  in  parcels.***     But  in 


Cal.  339,  53  Pac.  812;  Connick  v.  Hill  (1899) 
127  Cal.  162,  59  Pac.  832,  holding  that  the 
parts  of  the  property  upon  which  no  bids 
w^ere  received  could  be  sold  en  masse  with- 
out again  offering  the  same  in  parcels,  even 
though  the  judgment  debtor  demanded  that 
the  latter  be  done;  Anglo-Calif orniau  Bank 
V.  Gerf  (1904)  142  Cal.  303,  75  Pac.  902; 
Nesbit  V.  Hanway  (1882)  87  Ind.  400;  Car- 
penter V.  Russell  (1891)  129  Ind.  671,  29 
N.  E.  36. 

IM  Sowle  V.  Champion  (1861)  16  Ind.  165; 
Nix  V.  Williams  (1880)  110  Ind.  2.34,  11  N. 
JE.  36;  Burmeister  v.  Dewey  (1869)  27 
Iowa,  468;  Hill  v.  Baker   (1871)    32  Iowa, 

302,  7  Am.  Rep.  193;  Bnimbaugh  v.  Shoe- 
maker (1879)  51  Iowa,  148,  60  N.  W.  493; 
Walsh  V.  Colby  (1908)  153  Mich.  602,  126 
Am.  St.  Rep.  546,  117  N.  W.  207;  Dickert 
V.  Weise  (1877)  2  UUh,  350. 

IW  Barlow  v.  McClintock  (1889)  10  Ky.  L. 
Rep.  894,  11  S.  W.  29. 

IW  Ontario  Land  &  Improv.  Co.  v.  Bed- 
ford (1891)  90  Cal.  181,  27  Pac.  39;  Anglo- 
Californian  Bank  v.  Cerf'(1904)    142    Cal. 

303,  75  Pac.  902. 

196  Hill  v.  Pettit  (1902)  23  Ky.  L.  Rep. 
2004,  66  S.  W.  190.  And  see  infra  text  and 
not«  199. 

iw  Jones  V.  Gardner  (1881)  57  Cal.  641. 

»•  Sears  v.  Henry  (1877)  13  Bush  (Ky.) 
413;  McFaxland  v.  Garnett  (1881)  10  Ky. 
L.  Rep.  91,  8  S.  W.  17;  Quiglev  v.  Beam 
(1910)  137  Ky.  325,  125  S.  W.  727. 

IW  Meriwether  v.  Craig  (1888)    118   Ind. 
301.  20  X.  E.  769. 
L.R.A.19]7B. 


too  See  Balfour  v.  Burnett  (1695)   28  Or. 
72,  41  Pac.  1. 

«oi  San  Francisco  v.  Pixley  (1862)  21  Cal. 
56;  Marston  v.  White  (1891)  01  Cal.  37,  27 
Pac.  588;  Bozarth  v.  Larcrent  (1889)  128 
lU.  95,  21  N.  E.  218;  Kerfoot  v.  Billings 
(1896)  160  III.  563,  43  N.  E.  804;  Flynn  v. 
Wilkinson  (1804)  56  IlL  App.  2.%;  Meri- 
wether v.  Craig  (1888)  118  Ind.  301,  20  N. 
E.  769;  Highland  Land  &  Bldg.  Co.  v.  Audas 
(1908)  33  Ky.  L.  Rep.  214,  110  S.  W.  325; 
Willard  v.  Finnegan  (1890)  42  Minn.  476, 
8  L.R. A.  50,  44  N.  W.  985 ;  Ryder  v.  Hulett 
(1890)  44  Minn.  353,  46  N.  W.  559;  Clark 
V.  Kraker  (1892)  51  Blinn.  444,  53  N.  W. 
706;  Phelps  v.  Western  Realty  Co.  (1903) 
89  Minn.  319,  94  N.  W.  1085,  1135;  IMiller 
v.  Evans  (1864)  35  Mo.  45;  German  Bank 
y.  Stumpf  (1880)  73  Mo.  311;  Penn  v.  Craig 
(1841)  2  N.  J.  Eq.  495;  Meadors  v.  Johnson 
(1910)  27  Okla.  544,  112  Pac.  112] ;  Middle- 
sex Bkg.  Co.  V.  Lester  (1895)  7  S.  D.  333, 
64  N.  W.  168. 

«o«Sau  Francisco  v.  Pixley  (Cal.)  supra; 
Marston  v.  White  (1891)  91  Cal.  37,  27 
Pac.  588;  Anglo-Californian  Bank  v.  Cerf 
(1904)  142  Cal.  303,  75  Pac.  902;  Meri- 
wether V.  Craig  (1888)  118  Ind.  301,  20  N. 
E.  769;  Willard  v.  Finnegan  (1890)  42  Minn. 
478,  8  LJR.A.  50,  44  N.  W.  985;  Ryder  v. 
Hulett  (1800)  44  Minn.  353,  46  N.  W.  559; 
Clark  V.  Kraker  (1892)  51  Minn.  444,  53 
X.  W.  706;  Plielps  v.  AVestern  Realty  Co. 
(1903)  89  Minn,  319,  94  X.  W.  1085,  1135; 
Thomas  v.  Thomas  (1911)  44  Mont.  102, 
119  Pac.  283,  Ann.  Cas.  1913B,  616  (statute 
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Tndiana,*^'  Michigan,  '^  and  Missis- 
sippi,*^* the  courts,  proceeding  upon 
the  assumption  that  the  provisions 
of  the  statutes  are  mandatory  rather 
than  merely  directory,  have  declared 
that  a  sale  made  in  violation  of  such 
provisions  was  "void;"  and  in  some 
of  them,  perhaps,  it  was  necessary  to  go 
to  that  extent,  but  others  involve  only  a 
direct  attack  upon  the  sale,  and  there- 
fore do  not  necessarily  require  a  char- 
acterization of  the  sale  as  void.  How- 
ever, in  Indiana*^  and  Michigan,**^  the 
declarations  in  some  of  the  earlier  cases 
so  characterizing  the  sale  have  been 
repudiated,  or,  at  least,  qualified  and  ex- 
plained   in    later   cases,    thereby    again 


demonstrating  that  the  legal  implications 
of  the  term  "void"  as  employed  by  the 
courts  are  at  best  uncertain,  and  that  it 
is  necessary  in  this  connection  to  observe 
the  actual  question  involved  in  the  case 
in  which  the  term  is  employed.  And 
even  in  the  jurisdictions  which  apply  the 
rule  that  the  adoption  of  a  wrong  mode 
renders  a  sale  void,  it  seems  that,  where 
mortgaged  premises  which'  are  divisible 
have  never  been  subdivided,  a  sale  there- 
of as  a  whole  is  not  absolutely  void,  un- 
less the  propriety  of  a  division  was  so 
palpable  and  clear  that  a  sale  without 
division  would  operate  as  a  fraud  upon 
the  execution  defendant  and  amount  to 
an  abuse  of  official  discretion.*^ 


applicable  in  this  case  because  of  the  fact 
that  court  decree  directed  that  it  be  fol- 
lowed) ;  Vingut  v.  Ketcham  (1905)  102  App. 
Div.  403,  92  N.  Y.  Supp.  005;  Northwestern 
Mortg.  Trust  Co.  v.  Bradley  (1897)  9  S.  D. 
495,  70  N.  W.  648;  Thompson  v.  Browne 
(1897)  10  S.  D.  344.  73  N.  W.  194;  Oppen- 
heimer  v.  Reed  (1895)  11  Tex.  Civ.  App. 
367   32  S.  W.  325. 

wspiel'v.  Brayer  (1868)  30  Ind.  332,  95 
Aui.  Dec.  699,  holding  that  a  sale  en  masse 
by  a  sheriff  in  violation  of  statute,  of 
several  distinct  tracts  or  parcels  of  land, 
was  void,  the  suit  being  one  by  the  pur- 
chaser to  quiet  title;  Havnes  v.  Cox  (1888) 
118  Ind.  184,  20  N.  E.  '758,  holding,  in  a 
suit  to  quiet  title  to  land  sold  in  violation 
of  the  statute  relating  to  mortgages  given 
to  protect  school  funds,  that  the  sale  was 
void  and  conveyed  no  title. 

S04Lee  V.  Mason  (1862)  10  Mich.  403  (a 
proceeiiing  to  recover  possession  of  premises 
from  a  mortgagor  who  was  alleged  to  be 
holding  over  after  foreclosure,  in  which  it 
was  held  that,  as  the  property  consisted  of 
separate  parcels  and  was  not  sold  as  such, 
the  sale  was  invalid  and  the  mortgagor  was 
not  guilty  of  unlawful! v  holding  over) ; 
Durm  V.  Fish  (1881)  46  Mich.  312,  9  N.  W. 
429  (a  suit  in  ejectment  to  recover  premises 
claimed  under  a  mortgage  foreclosure,  in 
which  it  was  held  that  where  the  mort- 
gagor and  the  mortgagee  had  subdivided  the 
land  a  sale  in  entirety  rather  than  by 
parcels  was  **void") ;  Keyes  v.  Sherwood 
(1888)  71  Mich.  516,  39  N.  W.  740  (same  as 
next  preceding  case) ;  Ilawes  v.  Detroit  F. 
&  M.  Ins.  Co.  (1896)  109  Mich.  324,  63  Am. 
St.  Rep.  681,  67  N.  W.  329  (bill  to  set  aside 
a  deed  made  on  a  statutory  foreclosure,  on 
the  ground  that  the  premises  were  not  sold 
in  parcels);  O'Connor  v.  Keenan  (1903)  132 
Mich.  646,  94  N.  W.  186  (a  suit  for  the  par- 
tition of  certain  lands  in  which  II.  inter- 
vened, claiming  as  purchaser  on  mortgage 
foreclosure,  and  in  which  it  was  held  that, 
as  the  property  consisted  of  three  distinct 
tracts  which  were  occupied  as  separate  and 
distinct  tenancies,  the  sale  of  the  whole  en 
masse  was  **void"). 

aosMcClusky  v.  Trussel  (1907)  90  MiM. 
L.R.A.1917B. 


544,  44  So.  69  (bill  to  set  aside  a  sale  en 
masse  of  the  land  in  controversy,  in  vio- 
lation of  the  IMississippi  statutes  requiring 
the  mortgaged  land  to  be  sold  in  parcels  of 
not  exceeding  160  acres). 

we  Meriwether  v.  Craig  (1888)  118  Ind. 
301,  20  N.  E.  769,  expressly  stating  that 
where  the  question  of  divisibility  of  the 
property  is  an  open  one,  as  where  the  prop- 
erty is  merely  susceptible  of  division  and 
sale  in  parcels  sufficient  to  satisfy  the 
debt,  and  the  sheriff  sells  as  an  entirety, 
the  sale  is  not  void,  but  is  voidable  only, 
but  holding  in  a  suit  to  set  aside  a  sale  in 
entirety  of  property  ordered  to  be  aold  in 
separate  parcels,  that  where  the  question 
of  divisibility  was  not  an  open  one,  as  in 
the  then  present  case,  it  was  the  impera- 
tive duty  of  the  sheriff  to  offer  the  mort- 
gaged lands  for  sale  in  parcels,  and  that  a 
failure  to  do  so  avoided  the  sale.  And  see 
dictum  in  Jones  v.  Kokomo  Bldg.  Asso. 
(1881)  77  Ind.  340. 

«07See  Walker  v.  Schultz  (1913)  176 
Mich.  280,  141  X.  W.  543,  a  suit  to  quiet 
title  based  on  a  statutory  foreclosure  of  a 
mortgage,  in  whicli  the  court,  in  answering 
the  contention  that  the  foreclosure  was  not 
only  irregular  and  invalid,  but  absolutely 
void  and  a  nullity  because  the  property  was 
sold  not  in  parcels,  but  as  an  entirety,  said 
that  it  was  true  that  the  court  in  some 
of  the  earlier  Michigan  cases  had  used  very 
positive  language  when  declaring  sales  de- 
fective, characterizing  them  as  "void," 
"absolutely  void,"  etc.,  and  yet,  while  so 
declaring  them,  had  given  such  Bales  certain 
recognition  when  the  mortgagor  had  been 
the  party  moving  to  set  them  aside,  and 
then  proceeded  to  examine  the  case  on  the 
merits,  deciding"  that  the  sale,  being  vio- 
lative of  the  statute,  was  voidable. 

«08Bardeu8  v.  Iluber  (1873)  4i>  Ind.  235. 
wherein,  in  so  holding,  it  was  also  held  that 
under  the  facts  in  the  suit  the  sale  waH 
void;  Stotsenburg  v.  Stotsenburg  (1881)  75 
Ind.  538,  holding  that  a  sale  of  mortgaged 
premises  as  a  whole  was  voidable  where  the 
same  was  susceptible  of  subdivision  and  of 
sale  in  parcels  sufficient  to  satisfy  the  exe- 
*  cution;  Jones  v.  Kokomo  Bldg.  Asso.  (Ind.) 
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Assuming,  then,  that  the  fact  that  an 
unnecessary  amount  of  property  is  sold, 
or  that  an  irregular  mode  is  pursued, 
renders  a  sale  voidable  only,  the  ques- 
tion arises  as  to  what  circumstances  con- 
stitute grounds  upon  which  a  sale  will 
be  set  aside.  And  numerous  courts  have 
laid  down  rules  upon  this  phase  of  the 
question.  Thus  it  has  often  been  said 
that  courts  will  not  set  aside  a  sale  under 
foreclosure  for  light  or  trivial  reasons, 
but  that,  generally  speaking,  it  must  ap- 
pear that  there  has  been  a  material  de- 
parture from  the  mandates  of  the  decree 
or  the  law  governing  such  sales,  to  the 
substantial  injury  or  prejudice  of  the 
party  seeking  to  set  the  sale  aside.'®* 
So,  it  has  been  declared  that  it  required 
good  and  substantial  grounds  to  justify 
the  court  in  setting  aside  a  sale  on  fore- 
clcfBure  of  a  mortgage  when  regularly 
made,  for  otherwise  all  confldence  would 
be  destroyed  and  the  public  would  be 
loath  ever  to  bid  for  property  thus  of- 
fered.**® And  in  fact  several  courts 
have  maintained  that,  in  order  to  obtain 
the  aid  of  a  court  of  equity  to  avoid 
a  sale  under  a  mortgage  or  a  deed  of 
trusty  there  must  be  some  fraud,  unfair 
dealing,  or  abuse,  by  the  officer  making 
the  sale,  of  the  confidence  reposed  in 
him,   or  some  injury  resulting  from  a 


sale  made  in  one  mode  rather  than  in 
another,  in  which  it  is  contended  that  it 
should  have  been  made.***  And  it  has 
often  been  broadly  ruled  that  it  is  only 
upon  the  ground  of  fraud  or  the  ground 
that  someone  must  harve  been  substan- 
tially prejudiced,  as  by  the  working  of 
an  actual  injustice  or  wrong,  by  a  sale 
of  mortgaged  property  en  masse,  that 
equity  will  set  the  sale  aside  because  the 
property  was  not  sold  in  parcels.**" 

And  applying  these  general  rules,  it  is 
generally  held  that  the  sale  of  mortgaged 
property  en  bloc  rather  than  in  parcels, 
as  it  should  have  been,  or  vice  versa,  or 
in  different  sized  parcels,  is  a  mere  ir- 
regularity which  alone  does  not  consti- 
tute a  sufficient  ground  for  setting  it 
aside,  where  it  is  not  shown  that  the  con- 
testing party  was  materially  injured 
thereby.^*  In  other  words,  it  has  been 
said  that  the  mortgagor  will  not  be 
heard  to  complain  of  an  irregularity  such 
as  selling  the  property  in  a  wrong  man- 
ner, if  it  brought  a  fair  price,***  even 
though  it  is  possible  that  if  it  had  been 
sold  in  a  different  manner  it  might  by 
some  fortuitous  circumstances  have 
brought  more  than  its  actual  value.*** 
And  a  mere  irregularity  which  does  not 
render  a  sale  void  is  not  available  in  an 
outside  or  collateral  attack  on  the  title 


supra,  holding  that  the  sale  in  question, 
though  in  solido,  whereaa  it  should  liave 
been  in  parcel,  was  voidable  only. 

•oeMeux  V.  Trezevant  (1901)  132  Cal. 
487,  64  Pac.  848;  Goode  v.  Cbmfort  (1866) 
39  Ho.  313;  German  Bank  v.  Stumpf  (1880) 
73  Mo.  311;  Kane  v.  Jonasen  (1898)  55 
Neb.  757,  76  N.  W.  441 ;  Miller  v.  Trudgeon 
(1905)  16  Okla.  337,  86  Pac.  523,  8  Ann. 
Cas.  789;  Bank  of  British  Columbia  v.  Page 
(1879)  7  Or.  454. 

«W  Stirling  v.  McLane  (1906)  103  Md. 
47,  63  Atl.  205,  quoting  Bank  of  Commerce 
V.  Lanahan  (1876)  45  Md.  410,  with  ap- 
proval. See  also  State  Realty  &  Mortg. 
Co.  V.  Villaume  (1907)  121  App.  Div.  793, 
106  N.  Y.  Supp.  698. 

«li  Benkendorf  v.  Vincenz  (1873)  52 
Mo.  441;  C^ase  v.  Williams  (1881)  74  Mo. 
429;' Lazarus  v.  Caesar  (1900)  157  Mo.  199, 
57  S.  W.  751;  Givens  v.  McCray  (1906)  196 
Mo.  306,  113  Am.  St.  Rep.  736,  93  S.  W, 
374;  Parkhurst  v.  Cory  (1856)  11  N.  J.  Eq. 
233. 

2U  Gillespie  v.  Smith  (1863)  29  lU.  473, 
SI  Am.  Dee.  328;  Fergus  v.  Woodworth 
(1867)  44  IlL  374;  Fairman  v.  Peck  (1877) 
87  lU.  156;  Cleaver  v.  Green  (1883)  107 
111.  67;  Kerfoot  v.  Billings  (1896)  160  lU. 
563,  43  N.  £.  804;  Bates  v.  Winstanley 
(1894)  53  IlL  App.  623;  Stone  v.  Missouri 
Guarantee  Sav.  &  Bldg.  Asso.  (1894)  58  111. 
App.  78;  Willard  v.  Finnegan  (1890)  42 
mon.  476,  8  L.R.A.  50,  44  N.  W.  985;  Ryder 
L.R.A,1917B. 


v.  Hulett  (1890)  44  Minn.  353,  46  N.  W. 
569;  Clark  v.  Kraker  (1892)  51  Minn.  444, 
53  N.  W.  706;  Phelps  v.  Western  Realty  Co. 
(1903)  89  Minn.  319,  94  N.  W.  1085,  1135; 
Meadors  v.  Johnson  (1910)  27  Okla.  544, 
112  Pac.  1121.  And  see  Adams  v.  Scott 
(1859)  7  Week.  Rep.  (Eng.)  213. 

M«Stockmeyer  v.  Tobin  (1890)  139  U. 
S.  176,  35  L.  ed.  123,  11  Sup.  Ct.  Rep. 
504  (case  arose  in  Louisiana);  Goerz  v. 
Baratow  (1906)  78  C.  C.  A.  248,  148  Fed. 
562  (case  arose  in  Georgia);  Meux  v.  Trezc- 
vant  (1901)  132  CaL  487,  64  Pac.  848; 
Summerville  v.  March  (1904)  142  Cal.  554, 
100  Am.  St.  Rep.  145,  76  Pac.  388;  Giesley 
V.  Chesley  (1872)  49  Mo.  540,  on  8nbs<»quent 
appeal  in  (1873)  54  Mo.  347;  State  Realty 
&  Mortg.  Co.  V.  Villaume  (1907)  121  App. 
Div.  793,  106  N.  Y.  Supp.  098;  Tankersley 
V.  Anderson  (1809)  4  Desauss.  Eq.  (S.  C.) 
44;  Middlesex  Bkg.  Co.  v.  Lester  (1895)  7 
S.  D.  333,  64  N.  W.  168;  Petcrman  v. 
Turner  (1875)  37  Wis,  244  (dictum). 

•HDozier  v.  Farrior  (1914)  187  Ala.  181. 
65  So.  364;  Fergus  r.  Woodworth  (1867)  44 
111.  374,  holding  that  equity  would  not  inter- 
fere where  the  price  paid  was  not  so  small 
as  to  amount  to  an  unusual  wrong  or  op- 
pression; Fairman  v.  Peck  (1877)  87  111. 
156  (land  sold  for  full  value);  Kerfoot  v. 
Billings  (1896)  160  Ul.  563,  43  N.  E.  804. 

SU  Summerville  v.  March  (1904)  142  Cal. 
554,  100  Am.  St.  Rep.  144,  76  Pac.  388. 
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transferred  by  the  sale.*^*  And  it  has 
been  held  that,  although  the  mortgaged 
premises  consisted  of  separate  parcels 
and  the  sale  of  the  first  was  for  enough 
to  satisfy  the  mortgage  debt,  the  fact 
that  the  sheriff  proceeded  to  sell  the 
other  parcels  does  not  render  him  a 
wrongdoer,  but  that  the  sale  was  at  most 
an  irregularity  which  cannot  be  ques- 
tioned after  acknowledgment  of  the  deed, 
the  sheriff  having  acted  within  the  com- 
mand of  his  writ,  which  was ,  to  seize 
and  sell  the  mortgaged  premises.*"  So 
a  mere  error  of  judgment  in  the  selec- 
tion of  the  mode  of  sale,  whereby  some 
injury  may  have  resulted,  has  been  held 
not  to  constitute  a  ground  for  avoidance 
of  a  sale,'^'  since  all  certainty  and  sta- 
bility would  be  stripped  from  such  sales 
and  their  validity  would  depend  upon 
mere  vague  speculation.**'  And  where 
the  mode  of  sale  is  discretionary  with 
the  officer,  a  sale  will  not  be  set  aside 
because  one  mode  rather  than  another 
was  adopted,  unless  the  manner  of  sale 
was  so  palpably  injurious  as  to  amount 
to  an  abuse  of  discretion,  in  which  case 
it  would  be  a  fraud  upon  the  parties.*** 
And  the  fact  that  the  official  making  the 
sale  was  in  duty  bound  to  follow  the 
terms  of  the  decree  of  sale,  and  that  he 
departed   therefrom,    does   not   warrant 


the  setting  aside  of  the  sale  at  the  suit 
of  parties  who  were  not  in  fact  damaged 
by  such  departure  from  the  decree.*** 
And  a  judgment  decreeing  the  sale  of 
mortgaged  premises,  or  so  much  thereof 
as  may  be  necessary,  "in  one  tract  or 
parcel,"  will  not  be  reversed  on  appeal, 
where  it  does  not  affirmatively  appear 
that  the  mortgaged  premises  consisted  of 
separate  and  distinct  tracts  or  par- 
cels.*** So  it  has  been  ruled  that  a  de- 
cree allowing  a  sale  of  mortgaged  prem- 
ises as  an  entirety,  they  having  been 
originally  described  as  one  lot,  will  not 
be  disturbed  where  there  is  nothing  to 
show  that  the  land  should  have  been  sold 
in  parcels,  and  a  sale  pursuant  to  such  a 
decree  will  not  be  disturbed.***  And  in- 
jury cannot  be  presumed  from  mere  ir- 
regularity.*** Nor  will  a  sale  be  set  aside 
as  a  mere  experiment,***  except,  perhaps, 
where  it  appears  that  the  debtor  may 
possibly  be  injured  by  a  refusal  and  he 
gives  security  that  the  creditor  shall  be 
none  the  worse  off  for  such  experi- 
ment.*** 

Of  course,  where  the  sale  was  under 
a  power  and  the  court  can  find  nothing 
unreasonable  or  prejudicial  with  respect 
to  the  mode  adopted,  it  is  not  justified 
in  setting  the  sale  aside,***  especially 
where  the  debtor  was  present  at  the  sale 


M«Goerz  v.  Barstow   (1906)   78  C.  C.  A.I 
248,   148   Fed.    502;     Thomas    v.    Thomas 
(1911)    44  Mont.  102,  119  Pac.  283,  Ann. 
Cas.  1913B,  616. 

«"  Gibson  v.  Lyon  (1885)  115  U.  S.  439, 
29  L.  ed.  440,  6  Sup.  Ct.  Rep.  129.  But 
see  infra  text  and  notes  240,  242. 

siSMahone  v.  Williams  (1863)  39  Ala. 
202. 

•wParkhurst  v.  Cory  (1856)  11  N.  J.  Eq. 
233;  Bank  of  British  Columbia  v.  Page 
(1879)  7  Or.  454,  holding  that  there  must 
be  an  apparent  abuse  of  discretionary  power 
to  avoid  a  sale;  Balfour  v.  Burnett  (1895) 
28  Or.  72,  41  Pac.  1,  holding  the  same  as 
next  preceding  case. 

But  see  infra  text  and  note  236. 

««0  Summerville  v.  March  (1904)  142  Cal. 
554,  100  Am.  St.  Rep.  145,  76  Pac.  388. 

2»1  Von  Hemert  v.  Taylor  (1899)  76  Minn. 
386,  79  N.  W.  319. 

»«« Vaughn  v.  Nims  (1877)  36  Mich.  297. 

a»  isieux  v.  Trezevant  (1901)  132  CaL  487, 
64  Pac.  848. 

aw  Carroll  v.  Hutton  (1900)  91  Md.  379, 
46  Atl.  967;  Stirling  v.  McLane  (1906)  103 
Md.  47;  63  Atl.  205;  Old  Dominion  Invest. 
Co.  v.  Moomaw  (1896)  2  Va.  Dec.  419,  25 
S.  E.  540. 

W5  Miller  V.  Kendrick  (1888)  —  N.  J.  Eq. 
— ,  15  Atl.  259. 

«6  Mutual  F.  Ins.  Co.  v.  Barker  (1900) 
17  App.  D.  C.  205,  holding  that  the  court 
would  not  set  aside  a  sale  of  mortgaged 
premises,  which  consisted  of  one  lot  upon 
L.R.A.1917B. 


which  were  two  houses,  where  the  lot,  which 
had  never  been  subdivided,  was  conveyed  as 
a  whole,  and  it  required  little  proof  to 
establish  the  belief  that  a  sale  by  parcels 
would  have  produced  no  good  results,  the 
regularity  of  the  sale  having  been  attacked 
on  the  ground  that  the  property  was  sold  as 
a  whole  without  first  having  been  offered  in 
parcels;  Cleaver  v.  Green  (1803)  107  lU. 
67,  holding  that  a  sale  as  one  parcel,  of  a 
suburban  lot  no  larger  than  many  others  in 
the  same  neighborhood  which  were  used  for 
single  residences,  could  not  be  avoided  for 
failure  to  divide  the  same,  there  being  noth- 
ing in  the  deed  of  trust  imposing  such  a 
duty.  Singleton  v.  Scott  (1859)  11  Iowa, 
589,  holding  that  a  sale  en  masse  would  not 
be  set  aside  although  the  property  sold 
consisted  of  several  subdivisions,  the  mode 
adopted  seeming  to  be  beneficial  rath- 
er than  injurious;  Pryor  v.  Baker  (1882) 
133  Mass.  459,  holding  that  a  sale  of  one 
only  of  three  parcels  covered  by  a  single 
mortgage  was  valid  when  such  a  sale  was 
authorized  by  the  mortgage;  Gray  v.  Shaw 
(1851)  14  Mo.  341,  holding  that  a  sale  by 
parcels,  the  trustee  having  subdivided  the 
property,  would  not  be  disturbed  where  the 
proceeds  of  the  sale  equaled  the  aggregate 
value  of  the  property;  Carter  v.  Abshire 
(1871)  48  Mo.  300,  holding  that  a  sale  in 
gj-oRs  for  as  much  as  or  more  than  the  prop- 
erty would  have  brought  had  the  sale  been 
by  parcels  could  not  be  set  aside  because  not 
made  in  the  latter  mode;    Benkendorf    v. 
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and  neither  suggested  nor  requested  a 
different  mode  of  sale,'*'  or  where  the 
defendant  does  not  even  offer  to  redeem 
and  does  not  ask  any  equitable  relief, 
he  simply  introducing  a  sale  in  bulk  as 
a  defense  in  an  action  of  ejectment .••• 
Likewise  a  sale  upon  strict  foreclosure, 
where  the  officer  making  the  sale  deter* 


mined  the  mode  to  be  pursued,  cannot  be 
avoided  upon  the  ground  that  the  mort- 
gaged property  consisted  of  separate  and 
distinct  parcels,  or  was  divisible,  but 
was  sold  en  masse,  it  appearing  that  the 
sale  in  the  manner  or  mode  adopted  was 
the  most  advantageous  to  all  parties  or, 
at  least,  was  not  prejudicial  to  any." 


Vincenz  (1873)  52  Mo.  441,  holding  that  the  | 
mere  fact  that  the  property  conveyed  by  a 
deed  of  trust  was  sold  in  gross  was  not  per 
se  sufficient  to  avoid  the  sale,  but  that  there 
must  be  some  attendant  fraud,  unfair  deal- 
ing, or  abuse  of  discretion  resulting  in  in- 
jury; German  Bank  v.  Stumpf  (1880)  73 
*Mo.  311,  holding  that  the  mere  fact  that 
property  which  is  susceptible  of  division  has 
been  sold  en  masse  will  not  render  a 
trustee's  sale  void,  but  that  substantial  in- 
jury is  necessary;  Chase  v.  Williams  (1881) 
74  Mo.  429,  holding  that  a  sale  en  masse 
would  not  be  set  aside  where  it  brought 
npproxiijiately  the  full  value,  and  the  evi- 
dence was  not  clear  that  a  greater  sum 
would  have  been  obtained  by  a  sale  in 
parcels;  Snyder  v.  Chicago,  S.  F.  &  C.  R.  Co. 
(1895)  131  Mo.  568,  33  S.  W.  67,  holding 
that  a  sale  of  property  in  gross  is  not  per 
se  sufficient  to  avoid  the  same;  Dunn  v. 
McCoy  (1899)  150  Mo.  548,  52  S.  W.  21 
(dictum) ;  Lazarus  v.  Caesar  (1900)  157  Mo. 
199,  57  S.  W.  751,  holding  the  same  as 
Denkendorf  v.  Vincenz  (Mo.)  supra;  Pullis 
V.  Pullis  Bros.  Iron  Co.  (1900)  157  Mo.  565, 
57  S.  W.  1095,  holding  that  a  sale  of  a 
single  manufacturing  plant  as  a  whole 
would  not  be  avoided  although  it  occupied 
adjoining  lots;  Benton  I^nd  Co.  v.  Zeitler 
(1904)  182  Mo.  251,  70  L.R.A.  94,  81  S.  W. 
193,  holding  that  the  mere  fact  that  land 
was  sold  in  bulk  will  not  vitiate  the  sale; 
Givens  v.  McCray  (1006)  196  Mo.  306,  113 
Am.  St.  Rep.  736,  (^  S.  W.  374,  holding  that 
the  mere  statement  that  the  trustee  had 
aold  land  in  bulk  and  had  refused  the  re- 
quest of  the  plaintiff  to  sell  a  less  quantity 
and  his  offer  to  bid  the  amount  due  for  any 
certain  number  of  acres  in  the  tract,  to  the 
injury  of  the  plaintiff,  did  not  warrant  the 
setting  aside  of  the  sale,  there  being  noth- 
ing to  show  the  true  nature  and  character 
of  the  property,  its  susceptibility  of 
division,  or  any  abuse  of  discretion  or  confi- 
dence on  the  part  of  the  trustee  in  making 
the  sale,  or  to  show  that  in  conducting  such 
sale  he  in  any  manner  acted  otherwise  than 
impartially  with  all  the  parties  in  interest, 
or  did  not  exercise  a  proper  and  sound  dis- 
cretion in  adopting  the  method  and  manner 
of  sale  employed;  Kline  v.  Vogel  (1881) 
11  Mo.  App.  211,  holding  that  a  sale  en 
masse  of  property  consisting  of  seven 
houses  in  a  row  on  one  tract  having  a  front 
of  100  feet  would  not  be  set  aside  where  no 
request  for  a  different  mode  of  sale  was 
made  and  the  impropriety  of  the  mode 
adopted  was  not  established;  Lane  v. 
Conger  (1877)  10  Hun  (W.  Y.)  1,  holding 
that  a  sale  en  masse  of  premises  which  had 
been  mortgaged  and  used  as  an  entiretv 
I..R.A.1917B. 


would  not  be  disturbed,  although  the  mort- 
gagor has  subsequently  to  the  giving  of 
the  mortgage  divided  the  same,  the  division 
not  having  been  approved  by  the  mortgagee, 
and  in  fact  being  detrimental  to  his  inter- 
ests in  that  the  division  made  a  part  of  the 
premises  into  a  roadway;  Shaw  v.  Hollo- 
way  (1896)  13  Tex.  Civ.  App.  254,  35  8. 
W.  800,  holding  that  a  sale  of  property  in 
bulk  would  not  be  set  aside  where  it  was 
unlikely  that  more  would  be  received  on  a 
forced  sale  by  parcels;  National  Loan  & 
Invest.  Co.  v.  Dorenblaser  (1902)  30  Tex. 
Civ.  App.  148,  69  S.  W.  1019,  holding  that 
a  sale  en  bloc  would  not  be  set  aside  where 
not  prejudicial;  McCollum  v.  Jones  (1911) 
—  Tex.  Civ.  App.  — ,  141  S.  W.  1030,  holding 
that  a  sale  en  masse  would  not  be  set 
aside  where  not  prejudicial;  Old  Dominion 
Invest.  Co.  v.  Moomaw  (1896)  2  Va.  Dec. 
419,  25  S.  E.  540,  holding  that  a  sale  en 
masse  would  not  be  set  aside  where  there 
was  no  showing  that  such  mode  of  sale 
was  prejudicial;  Wilson  v.  Taylor  (1912) 
7  D.  L.  R.  707,  '23  Out.  Week.  Rep.  359,  af- 
firmed in  (1913)  11  D.  L.  R.  455,  24  Ont. 
Week.  Rep.  669,  holding  that  a  sale  would 
not  be  set  aside  where  there  was  a  bona 
fide  exercise  of  discretion  as  to  the  mode 
adopted. 

«w  Mutual  F.  Ins.  Co.  v.  Barker  (1900)  17 
App.  D.  C.  205  (sale  contested  on  ground 
that  it  was  made  en  masse  rather  than  in 
parcels);  Kellogg  v.  Carrico  (1870)  47  Ma. 
157  (two  distinct  parcels  which  constituted 
one  farm  were  sold  en  masse). 

^8  Benton  Land  Co.  v.  Zeitler  (Mo.) 
supra. 

W9Geuda  Springs  Town  &  Water  Co. 
V.  Lombard  (1897)  57  Kan.  625,  47  Pac. 
532  (sale  en  masse  obtained  gi-eater  sum) ; 
Cronkhite  v.  Buchanan  (1898)  59  Kan.  541, 
68  Am.  St.  Rep.  379,  53  Pac.  863  ^sale  en 
masse  secured  better  price) ;  Aukam  v. ' 
Zantzinger  (1904)  98  Md.  380,  56  Atl.  820 
(no  showing  that  division  and  sale  by 
parcels  would  have  been  more  advan* 
tageous);  Stirling  v.  McLane  (1906)  103 
Md.  47,  63  Atl.  205  (no  clear  showing  that 
sale  by  parcels  would  have  been  more  ad- 
vantageous) ;  Edgecombe  Park  (Do.  v.  Finney 
(1913)  121  Md.  320,  88  Atl.  143  (no  s«tis- 
factoiy  showing  that  different  mode  would 
have  been  more  advantageous);  Craig  v. 
Stevenson  (1884)  15  Neb.  362,  18  N.  W.610 
(property  consisted  of  three  lots  upon  por- 
tions of  all  of  which  a  dwelling  house  was 
erected);  Kane  v.  Jonasen  (1898)  55  Neb. 
757,  76  N.  W.  441  (no  showing  of  preju- 
dice) ;  Mallory  v.  Patterson  (1902)  63  Neb. 
429,  88  N.  W.  686  (no  showing  of  prejudice 
in  the  sale  of  city  lots    en    masse) ;    Iowa 
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And  a  sale  made  in  accordance  with  the 
determination  of  the  court  reached  pur- 
suant to  the  terms  of  a  statute  requiring 
it  to  determine  the  divisihility,  etc.,  of 
the  mortgaged  land,  will  not  be  inter- 
fered with  where  the  judgment  of  the 
court  appears  to  have  been  justified.**® 
And  where  the  mortgagor  objects  to  a 
sale  en  masse  and  requests  that  a  certain 
division  be  made  and  the  parcels  sold 
separately,  which  request  is  acceded  to, 
it  seems  that  the  mortgagor  cannot  after- 
wards object  to  the  sale  in  that  mode.^^ 
But  courts  of  equity  will  set  aside  a 
sale  under  a  mortgage  or  deed  of  trust 
where  the  officer  making  the  same  has 
been  guilty  of  fraud,  partiality,  or  preju- 
dicial misconduct.*^  And  failure  to  sell 
in  the  manner  which  was  known  to  be 
most  likely  to  produce  the  largest  price 


has  been  held  to  be  sufficient  reason  for 
avoiding  the  sale.**'  And  for  a  better 
reason  where  the  sale  is  en  masse  and 
should  have  been  in  parcels,  or  vice 
versa,  and  actually  brings  a  price  great- 
ly below  the  actual  value  of  the  prop- 
erty, it  cannot  be  sustained  against  the 
objection  of  the  debtor  showing  that 
there  is  reasonable  ground  for  believing 
that  it  was  less  beneficial  to  him  than 
it  would  have  been  had  a  reasonable 
mode  been  pursued.***  And  a  failure 
to  sell  in  a  mode  which  a  reasonable 
exercise  of  the  seller's  judgment  would 
have  shown  to  be  the  most  probable 
means  of  bringing  the  largest  price  is  a 
good  ground  of  objection  to  the  sale, 
where  the  price  obtained  was  altogether 
inadequate.***  So  a  sale  may  be  set 
aside  where  the  officer  making  the  same 


Tx)an  &  T.  Co.  v.  Devall  (1902)  63  Neb.  826, 
89  N.  W.  381  (same  as  next  preceding 
case);  Potter  v.  Lynch  (1902)  2  Neb. 
(Unof.)  798,  90  N.  W.  217  (farm  occupied 
by  one  set  of  buildings  and  used  as  a  whole, 
and  no  showing  of  prejudice) ;  Franklin 
County  Bank  v.  Everett  (1902)  3  Web. 
(Unof.)  379,  91  N.  W.  495  (land  not  sold 
In  smallest  governmental  subdivisions,  but 
no  showing  that  more  would  have  been  ob- 
tained had  it  been  so  sold) ;  Pierce  v.  Reed 
(1903)  3  Neb.  (Unof.)  874,  93  N.  W.  154 
(farm  of  200  acres  lying  in  one  section,  and 
occupied  and  farmed  and  mortgaged  as  a 
whole,  may  be  sold  en  masse  rather  than  in 
smaller  government  subdivisions,  although 
parts  of  the  tract  are  in  different  quarter 
sections  and  are  separately  assessed  for  tax- 
ation, if  sale  is  not  prejudicial);  Guarantee 
Trust  &  S.  D.  Co.  v.  Jenkins  (1886)  40 
N.  J.  Eq.  451,  2  Atl.  13  (four  contiguous 
lots  improved  and  occupied  as  one) ;  AVorth 
V.  Newliu  (1896)  —  N.  J.  Eq.  — ,  36  Atl. 
30  (mortgage  of  a  hotel  and  its  furniture 
and  equipment  was  executed  as  a  mortgage 
of  real  property  only,  and  the  property  was 
sold  as  an  entirety) ;  Miller  v.  Trudgeon 
(1905)  16  Okla.  33r,  86  Pac.  623,  8  Ann.  Cas. 
739  (the  mere  fact  that  land  which  has  been 
divided  is  sold  en  masse  does  not  alone 
justify  the  setting  aside  of  the  sale). 

wo  Jones  V.  Louisville  Sav.  lx)an  &  Bldg. 
Co.  (1900)  22  Ky.  L.  Rep.  670,  58  S.  W. 
534. 

wi  See  Knapp  v.  Conger  (1874)  59  N.  Y. 
635. 

SMDimn  V.  McCoy  (1899)  150  Mo.  548,  52 
S.  W.  21;  Schilling  v.  Lintner  (1887)  43 
N.  J.  Eq.  444,  11  Atl.  153:  Meadors  v.  John- 
son (1010)  27  Okla.  544,  112  Pac.  1121. 

WSMahone  v.  Williams  (1863)  39  Ala. 
202;  Dozier  v.  Farrior  (1914)  187  Ala.  181, 
05  So.  364. 

884  San  Francisco  v.  Pixley  (1862)  21  Cal. 
56,  holding  that  a  sale  en  masse  of  a  tract 
laid  out  in  blocks  and  streets  and  officially 
mapped,  for  a  grossly  inadequate  price, 
would  be  set  aside;  Bernhard  v.  Hovey 
L.R.A.1917B. 


(1899)  9  Kan.  App.  25,  57  Pac.  245,  holding 
that  a  sale  en  masse  of  a  business  block 
and  a  separate  vacant  unimproved  lot,  for  a 
very  inadequate  sum,  would  be  set  aside 
where  the  property  would  have  sold  for 
more  if  sold  in  separate  lots;  Gleaaon  v. 
Kentuckv  Title  Co.  (1904)  25  Ky.  L.  Rep. 
1546,  78^  S.  W.  170,  holding  that  a  sale  en 
masse  of  a  lot  containing  five  cottage 
houses,  for  a  grossly  inadequate  price,  would 
be  set  aside;  Hubbard  v.  Jarrell  (1865)  23 
Md.  66,  holding  that  a  sale  of  three  sep- 
arate and  distinct  farms  en  masse,  for  a 
grossly  inadequate  price,  should  be  set 
aside;  Mays  v.  Lee  (1905)  100  Md.  227, 
59  Atl.  848,  holding  that  a  sale  of  two 
separate  farms  en  masse,  for  an  inadequate 
price,  should  be  set  aside;  Larkin  v. 
Brouty  (1891)  31  N.  Y.  S.  R.  879,  15 
N.  Y.  Supp.  509,  holding  that  a  sale  en 
masse  of  property  which  had  been  divided, 
for  about  one  half  what  it  would  have 
brought  if  it  had  been  sold  in  parcels,  would 
be  set  aside. 

••6  Mahone  v.  Williams  and  Dozier  v.  Far- 
rior (Ala.)  supra,  holding  that  where 
personalty  and  land  were  sold  en  masse 
under  a  power  of  sale,  for  an  inadequate 
price,  and  the  property  had  been  dedicated 
to  separate  and  distinct  uses,  equity  would 
avoid  the  sale;  Lalor  v.  McCarthy  (1878) 
24  Minn.  417,  holding  that  a  sale  of  two 
lots  which  were  occupied  by  one  building, 
each  essential  to  the  use  of  the  other, 
separately,  for  an  inadequate  price,  should 
be  set  aside  upon  suit  brought  therefor; 
Goode  v.  Comfort  (1866)  39  Mo.  313,  hold- 
ing that  a  sale  en  masse  of  parcels  of  city 
lots,  for  a  grossly  inadequate  price,  should 
be  set  aside;  Chesley  v.  Chesley  (1873)  54 
Mo.  347,  on  former  appeal  in  (1872)  49  Mo, 
540,  holding  that  a  sale  of  separate  and  dis- 
tinct parcels  as  a  whole,  for  an  inadequate 
price,  should  be  set  aside  where  more  would 
nave  been  obtained  by  a  sale  in  parcels; 
Tatum  V.  Holliday  (1875)  59  Mo.  422,  hold- 
ing that  a  sale  en  masse  at  a  great  sacrifice, 
of  property   which   could  have  been  easily 


ANNO.— AMOUNT  OF  PROPERTY  SOLD  UNDER  MORTGAGE  FORECLOSURE.    i>43 


violates  his  duty  to  exercise  a  discretion 
vested  in  him  to  act  in  good  faith  for 
the  best  interests  of  the  parties.^^  And 
it  has  been  held  that  an  arbitrary  sale 
of  separate  and  distinct  parcels  as  a 
whole  may  be  set  aside  by  the  court 
upH>n  the  coming  in  of  the  report,  where 
the  sale  should  have  been  by  parcels.'^'' 
And  relief  will  be  granted  where  it  clear- 
ly appears  that  a  trustee  in  a  deed  of 
trust  has  not  kept  within  the  authority 
conferred  upon  him,  and  has  not  sold 
the  property  to  the  best  advantage.^^ 
And  a  sale  may  be  set  aside  in  equity 
where  it  appears  that  the  trustee  sold 
the  premises  en  masse  rather  than  in 
parcels  as  insisted  upon  by  the  debtor, 
which  latter  mode  would  have  been  more 
advantageous.^^  So,  where,  upon  a  sale 
of  land  by  parcels  or  of  land  which  is 
divisible,  more  land  is  arbitrarily  sold 
than  is  necessary  to  pay  the  mortgage 
debt  and  costs,  the  court  may  set  the 
sale  aside,*^  except,  perhaps,  as  against 
an  innocent  purchaser  for  value.***  And 
a  sale  en  masse  of  property  which  is  di- 
visible may  be  set  aside  if  a  part  only 
of  the  property  would  have  been  suflBi- 
cient  to  satisfy  the  claim.***  And  a  de- 
cree directing  the  sale  of  the  whole  of 
mortgaged  premises  which  are  divisible 
is  erroneous  where  only  a  part  of  the 
mortgage  debt  is  due  and  a  sale  of  a  part 
of  the  property  would  satisfy  the  portion 


'  of  the  mortgage  debt  due  at  the  time.**' 
And  it  has  been  held  that  a  sale  en  masse 
in  violation  of  a  statute  is  an  irregular- 
ity, to  correct  which  the  defendant  has 
a  remedy  by  motion  to  set  aside  the  sale 
on  notice  to  the  creditor,  the  officer  mak- 
ing the  sale,  and  the  purchaser  at  the 
sale,  even  though  it  is  established  that 
the  property  brought  more  than  it  would 
on  a  resale,***  it  being  said  that  to  up- 
hold such  a  sale  would  be  to  deprive  the 
judgment  debtor  of  his  right  to  redeem 
any  one  of  the  separate  parcels ;  ***  but, 
of  course,  where  a  sale  is  legally  made 
en  masse,  it  will  not  be  set  aside  simply 
because,  in  order  to  redeem  any  of  the 
property,  a  judgment  debtor  must  re- 
deem it  all.**^  So  a  decree  under  a  stat- 
ute providing  that  the  court  "must  di- 
rect the  mortgaged  property,  or  so  much 
thereof  as  is  necessary,  to  be  sold,"  which 
orders-  a  sale  of  the  entire  premises,  has 
been  held  error  upon  the  ground  that  the 
order  of  sale  should  be  conditional,  and 
not  absolute.**''^  And  a  sale  in  violation 
of  a  statutory  requirement  that  so  far 
as  practicable  the  property  sold  must 
be  only  sufficient  to  satisfy  the  mortgage 
foreclosed  and  costs  will  be  set  aside 
upon  motion  or  proceeding  in  equity  by 
the  proper  party  for  that  purpose,*** 
although  it  has  been  said  that  the  fact 
that  separate  parcels  were  not  sold  sepa- 
rately is  a  mere  irregularity  which  in 


and  advantageously  divided,  should  be  set 
aside;  American  Ins.  Co.  v.  Oakley  (1841) 
0  Paige  (N.  Y.)  259.  holding  the  same  as 
Chesley  v.  Chesley  (Mo.)  supra;  Merchants' 
Ine.  Co.  v.  Hinman  (1856)  3  Abb.  Pr.  (N. 
Y»)  455,  holding  the  same  as  next  preceding 
case. 

»6  Humboldt  Sav.  Bank  v.  McCleverty 
(1911)  161  Cal.  285,  119  Pac.  82;  Givens 
V.  McCrav  (1906)  196  Mo.  306,  113  Am.  St. 
Rep.  73«,*93  S.  W.  374;  Laughlin  v.  Schuyler 
(1871)  1  Neb.  409  (case  is  meagerly  report- 
ed and  is  classified  here  because  of  the  con- 
ntruction  placed  upon  it  by  subsequent 
Nebraska  cases  which  are  elsewhere  set  out 
in  this  annotation).  And  see  Scliilling  v. 
Lintner  (1887)  43  N.  J.  Eq.  444,  11  Atl. 
153. 

But  see  supra  text  and  note  219. 

887  Waldo  V.  Williams  (1840)  3  111.  470 
(dictum). 

«8Dunn  V.  McCoy  (1899)  150  Mo.  548, 
62  S.  W.  21. 

««Cassidv  v.  Cook  (1881)  99  111.  385; 
Wolcott  V.  Schenck  (1862)  23  How.  Pr.  (N. 
y.)  385;  Vandercook  v.  Cohofts  Sav.  Inst. 
(1875)  5  Hun  (N.  Y.)  641. 

MO  Waldo  V.  Williams  (111.)  supra; 
Thomas  v.  Fewster  (1902)  95  Md.  446,  52 
Atl.  750;  Mays  v.  Lee  (1905)  100  Md.  227, 
50  Atl.  848;  Tatum  v.  HoUiday  (1875)  59 
Mo.  422:  Baker  v.  HalUgan  (1882)  75  Mo. 
iai.A.1917B. 


435.  And  see  Gaienne  v.  Quest!  (1832)  3 
La.  433. 

But  see  supra  text  and  note  217. 

Ml  See  Beaty  v.  Radenhurst  (1871)  3  Cli. 
Cliamb.  Rep.  (U.  C.)  344. 

M2  Highland  Land  &  Bldg.  Co.  v.  Audas 
(1908)  33  Ky.  L.  Rep.  214,  110  S.  W.  325; 
Quigley  v.  Beam  (1910)  137  Ky.  325,  125  S. 
W.  727;  Quaw  v.  Ijameraux  (1875)  36  Wis. 
626.  And  see  AVoods  v.  Monell  (1815)  1 
Johns.  Ch.  (N.  Y.)  502. 

«« James  v.  Fisk  (1847)  9  Smedes  &  M. 
(Miss.)  144,  47  Am.  Dec.  Ill;  American 
Life  &  F.  Ins.  &  T.  Co.  v.  Ryerson  (1846) 
6  N.  J.  Eq.  9. 

«44  Browne  v.  Ferrea  (1876)  51  Cal.  652 
(a  strong  dissent  was  entered  in  this  case 
by  Wallace,  Ch.  J.,  upon  the  ground  that  the 
sale  en  niaHse  was  productive  of  no  appreci- 
able damage);  Marston  v.  \Vhii<i  (1891)  91 
Cal.  37,  27  Pac.  588.  , 

M5  Browne  v.  Ferrea  (Cal.)  supra. 

Me  Anglo-Calif ornian  Bank  v.  Cerf  (1904) 
142  CaL  303,  75  Pac.  902. 

MTMalony  v.  Fortune  (1862)  14  Iowa, 
417. 

M8  Grapengether  v.  Fejervary  (1859)  9 
Iowa,  163,  74  Am.  Dec.  336;  Boyd  v.  Ellis 
(1860)  ;il  Iowa,  97;  Lay  v.  Gibbons  (1862) 
14  Iowa,  377,  81  Am.  Dec.  487;  White  v. 
Watts  (1864)  18  Iowa,  74;  State  Bank  v. 
Brown.  (1905)  128  Iowa,  665,  105  N.  W.  49.1 
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the  absence  of  fraud  does  not  affect  the 
title  of  the  purchaser.'**  And  where 
more  property  is  sold  than  is  necessary 
to  satisfy  the  mortgage  debt  and  costs, 
and  the  statute  provides  that  the  court 
may  decree  a  sale  of  the  mortgaged  prop- 
erty or  so  much  thereof  as  may  be  neces- 
sary for  the  satisfaction  of  the  debt  and 
costs,  the  sale  may  be  set  aside.*^  And, 
of  course,  where  the  statute  unqualified- 
ly provides  that  upon  the  sale  of  mort- 
gaged property  consisting  of  separate 
and  distinct  farms,  tracts,  or  lots,  the 
parcels  shall  be  sold  separately,  and  for- 
bids the  sale  of  more  parcels  than  neces- 
sary to  satisfy  the  claims,  a  sale  of  more 
parcels  than  necessary  constitutes  grave 
error.**^  Se  a  sale  en  masse  without  in- 
quiry as  to  the  divisibility  of  the  prem- 
ises and  the  propriety  of  a  sale  of  a  part 
only,  as  required  by  statute,  is  irregular 
and  may  be  set  aside  on  motion.**^  And 
a  sale  made  under  a  decree  of  foreclos- 
ure which  absolutely  requires  separate 
government  subdivisions  owned  by  dif- 
ferent persons  to  be  sold  en  masse  will 


be  set  aside  where  no  imperative  reasons 
for  such  a  decree  are  present,*"  and  a 
clause  in  the  trust  deed  authorizing  the 
trustee  in  his  discretion  to  sell  the  prop- 
erty en  masse  cannot  avail  to  support  the 
decree.*"  And  a  sale  made  in  violation 
of  the  terms  of  a  decree  made  under  a 
statute  requiring  the  court  to  determine 
the  advisability  of  dividing  mortgaged 
property  for  the  purposes  of  sale  will  be 
set  aside  as  prejudicial.^^  And  where 
the  statutes  permit  the  execution  debtor 
to  demand  that  a  sale  be  made  accord- 
ing to  a  plan  furnished  by  him,  and  the 
officer  disregards  the  same,  the  sale 
should  be  set  aside,  it  appearing  that 
the  plan  furnished  was  intelligible  and 
easily  made  certain.*** 

But  a  sale  en  masse  cannot  be  avoid- 
ed upon  the  ground  that  a  statutory  re- 
quirement that  separate  and  distinct  par- 
cels be  sold  in  parcels  was  not  complied 
with,  where  it  does  not  clearly  appear 
that  the  land  in  question  consisted  of 
separate  and  distinct  parcels.*" 


««01mstead  v.  Kellogg  (1877)  47  Iowa, 
460. 

UO  Thomas  v.  Fewster  (1902)  95  Md.  446, 
62  Atl.  760. 

MiGrover  v.  Fox  (1877)  36  Mich.  461. 

w«  Frame  v.  Bell  (1861)  16  Ind.  229. 

«w  Skaggs  v.  Kincaid  (1892)  48  III  App. 
608. 


«MHill  V.  Pettit  (1902)  23  Ky.  L.  Rep. 
2004.  66  S.  W.  190. 

85ft  Tavlor  v.  Trulock  (1882)  59  Iowa,  558, 
13  N.  W.  661. 

tft6Meux  v.  Trezevant  (1901)  132  CaL 
487,  64  Pac  848,  G.  J.  C. 


KEXTUCKY   COURT    OF   APPEAIiS 

LOUISVILLE       &     NASHVILLE     RAIL- 
ROAD  COMPANY,   Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(Two  cases.) 

(171  Ky.  366,  188  S.  VV.  394.) 

Commerce  —  diitjr  to  equip  interstate 
train  with  coaches  for  colored  pas- 
sengers. 

1.  A  transfer  train  operated  by  a  rail- 
road to  take  its  passengers  to  and  from  a 
city  located  near  its  line,  but  in  another 
state,  which  travels  between  two  stations 
in  the  state  where  the  road  is  located,  is, 
as  far  as  traffic  between  such  stations  is 
conceiHed,  within  its  statute  requiring 
equipment  for  both  white  and  colored  pas- 
sengers. 
l?or  other  cases,  see  Commerce,  II,  c,  in  Dig. 

1^52  N.  8. 

Note.  —  As  to  cumulative  penalties  for 
failure  of  carrier  to  provide  separate  ac- 
commodations for  white  and  colored  per- 
sons, see  annotation  following  this  case, 
post,  548. 
L.R.A.1917B. 


Carrier  —  accommodations    for    white 
and  colored  races  —  demand  for. 

2.  To  subject  a  carrier  to  a  penalty  for 
failure  to  equip  its  trains  with  separate  ac- 
commodations for  white  and  colored  pas- 
sengers, an  actual  demand  for  accommoda- 
tions by  members  of  both  races  need  not  be 
shown. 

For  other  cases,  see  Carriers,  IV.  a,  in  Dig. 
1-52  N.  8. 

Criminal    law  —  continuing    offense  — 
single  conviction. 

3.  But  one  conviction  can  be  had  for  fail- 
ure to  equip  a  particular  train  with  accom- 
modations for  both  white  and  colored 
passengers  prior  to  the  finding  of  the  indict- 
ment first  tried,  where  the  train  remains 
the  same  as  to  schedule  time  and  equip- 
ment from  day  to  day,  although  it  is  broken 
up  each  night  and  reassembled  in  the  morn- 
ing, where  the  penalty  provided  is  for  each 
offense,  and  not  for  each  day's  violation  of 
the  statute. 

For  other  cases,  see  Crimvnal  Law,  II.  g,  2, 
in  Dig.  1-52  N.  8. 

(October  5,  1916.) 

APPEALS  by  defendant  from  judgments 
of  the  Circuit  Court  for  Kenton  County 
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convicting  it,  under  two  indictments,  of 
operating  trains  without  providing  separate 
coaches  for  white  and  colored  passengers. 
Affirmed  in  first  case.  Reversed  in  second 
case. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  B.  WarAeld  and  S.  H.  Rouse 
for  appellant. 

Messrs.  M.  M.  Xjogtin,  Attorney  General, 
and  Overton  S.  Hogau,  Assistant  Attor- 
ney General,  for  the  Commonwealth: 

The  trial  of  the  first  indictment  was  not 
a  bar  to  the  trial  of  the  second  indictment. 

Chesapeake  &  O.  R.  Co.  v.  Com.  88  Ky. 
368.  11  S.  W.  87;  Louisville  k  N.  R.  Co. 
V.  Com.  154  Ky.  293,  167  S.  W.  389. 

There  was  a  violation  by  defendant  of 
the  separate-coach  law. 

Chesapeake  A  O.  R.  Co.  v.  Com.  119  Ky. 
619,  84  S.  W.  566;  Louisville  &  N.  R.  Co. 
V.  Com.  99  Ky.  666,  37  S.  W.  79. 

The  two  indictments  against  the  defend- 
ant charge  iieparate  offenses. 

Shirley  v.  Com.  143  Ky.  183,  136  S.  W. 
227. 

Mr.  Stephens  L.  Blakely,  also  for  the 
Commonwealth : 

The  statute  is  not  to  be  enforced  only 
when  passengers  of  different  race  are  on 
the  train. 

Chesapeake  A  O.  R.  Co.  v.  Com.  119  Ky. 
519,  84  S.  W.  566. 

l*he  two  indictments  do  not  charge  the 
same  offense. 

Com.  V.  Browning,  146  Ky.  770,  143  S. 
W.  407;  State  v.  Norman,  18  Utah,  457,  62 
Pac.  986;  Hopkins  v.  United  States,  4  App. 

D.  C.  430;  Com.  v.  Hawkins,  11  Bush,  604, 
1  Am.  Crim.  Rep.  65;  Mclntyre  v.  Com.  154 
Ky.  149,  156  S.  W.  1058;  Miller  v.  State, 
33  Ind.  App.  509,  71  X.  E.  248;  State  v. 
Virgo,  14  X.  D.  293,  103  N.  W.  610;  Clem- 
ent V.  State,  —  Tex.  Crim.  Rep.  — ,  86  S. 
W.  1016;  Com,  V.  Standard  Oil  Co.  120  Ky. 
724,  87  S.  W.  1090;  Wilson  v.  Com.  119 
Ky.  769,  82  S.  W.  427 ;  Cawein  v.  Com.  110 
Ky.  273,  61  S.  W.  275;  Tucker  v.  Moultrie, 
122  Ga.  160,  50  S.  E.  61;  Re  Snow,  120 
U.  S.  274,  30  L.  ed.  658,  7  Sup.  Ct.  Rep. 
556;  Com.  v.  Crowell,  22  Ky.  L.  Rep.  1382, 
60  S.  W.  179;  Louisville  &  N.  R.  Co.  v. 
Com.  154  Ky.  293,  157  S.  W.  869;  Roberson, 
Crim.-  Law,  §  52 ;  State  v.  Indiana  &  I.  S. 
R.   Co.  133  Ind.  69,  18  L.R.A.  502,  32  N. 

E.  817:  Southern  R.  Co.  v.  State,  165  Ind. 
613,  75  X.  E.  272;  People  v.  Spencer,  201 
X.  Y.  105,  94  X.  E.  614,  An;i.  Cas.  1912A, 
818,  note;  Suydam  v.  Smith,  52  X.  Y.  383; 
Morgan  v.  State,  119  Ga.  964,  47  S.  E.  567; 
United  States  v.  Boston  &  M.  R.  Co.  168 
Fed.  148. 


L.R.A.1917B. 


Clarke,  J.,  delivered  the  opinion  of  thi' 
court : 

The  grand  jury  of  Kenton  county,  at  its 
February,  1916,  term,  returned  two  indict- 
ments against  the  appellant,  charging  it 
with  operating  a  passenger  train  in  Kenton 
county  between  its  Covington  and  Latonia 
stations  without  providing  separate  coaches 
for  white  and  colored  passengers,  as  pro- 
vided by  §  795  of  the  Kentucky  Statutes. 
One  of  these  indictments,  Xo.  3134,  charged 

the  commission  of  the  offense  on  the 

day  of  April,  1915,  and  the  other  indictment, 
Xo.   3142,   charged   the  commission   of   the 

offense  therein  on  the  day  of  May, 

1915. 

Upon  the  trial  of  the  first  case  the  com- 
monwealth introduced  the  testimony  of  C. 
W.  SchuUz,  conductor  on  the  train,  who 
testified  that  in  April,  1915,  the  appellant 
operated  a  passenger  train,  known  as  the 
"Transfer,"  between  Union  Central  Depot 
in  Cincinnati  and  Covington  and  Latonia 
stations  in  Kentucky;  that  the  train  con- 
sisted of  an  engine  and  one  coach,  and  that 
the  coach  was  not  divided  into  compart- 
ments; that  both  interstate  and  intrastate 
passengers  were  carried  on  this  train;  that 
the  train  made  several  trips  each  way  daily; 
that  after  its  last  regular  run  the  engine 
was  sent  to  the  roundhouse  and  the  coach 
placed  on  a  sidetrack  for  the  night.  Appel- 
lant introduced  no  witnesses,  and  the  court 
instructed  the  jury  to  find  it  guilty,  and 
to  impose  a  fine  of  not  less  than  $500 
nor  more  than  $1,500.  The  jury  fixed  the 
fine  at  $500. 

Upon  the  trial  of  the  second  indictment 
the  case  was  submitted  upon  an  agreed 
statement  of  facts,  in  effect  the  same  as 
the  testimony  given  by  the  conductor  on 
the  former  trial,  except  that  the  time  of  the 
commission  of  the  acts  was  fixed  upon  May 
1,  1915.  The  court  again  instructed  the 
jury  to  find  appellant  guilty,  and  this  jury 
fixed  the  penalty  at  $625. 

Separate  appeals  from  these  two  judg- 
ments were  prosecuted,  but  by  agreement 
are  heard  together.  Three  reasons  for  re- 
versal are  urged  by  appellant:  (1)  That 
the  separate  coach  law  does  not  apply  to 
the  train  in  question;  (2)  that  the  evidence 
does  not  show  that  any  negroes  applied  for 
passage  upon  the  occasions  named  in  the 
indictments,  and  that  there  is  no  violation 
of  the  law  unless  the  company  fails  to  pro- 
vide separate  coaches  as  needed;  (3)  that 
the  offense  is  a  continuing  one,  and  that  one 
conviction  is  a  bar  to  another  conviction  for 
all  violations  occurring  before  the  date  of 
the  indictment  upon  which  the  first  convic- 
tion was  had. 

1.  It  is  argued  that  because  the  train  in 
question  is  simply  a  transfer  train,  operated 
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by  appellant  to  accommodate  its  passengers 
going  to  and  from  CincinDati,  with  a  choice 
of  two  passenger  stations  in  said  city,  that 
the  business  it  does  is  largely  interstate,  and 
that  the  business  performed  within  the  state 
is  trivial  and  incidental  as  compared  with 
the  principal  business,  that  this  train,  there- 
fore, is  not  subject  to  the  provisions  of  §  795 
of  the  Statutes.  The  indictments  charged 
and  the  proof  shows  that  the  train  in  ques- 
tion is  operated  by  appellant  within  the 
state  between  the  Covington  and  Latonia 
stations  upon  appellant's  line  of  railroad 
in  the  state.  Appellant's  argument  is  based 
upon  the  assumption  that  this  train  is  not 
operated  within  the  state,  and  is  therefore 
not  subject  to  the  provisions  of  §  795  of  the 
Kentucky  Statutes,  under  which  this  charge 
is  prosecuted.  This  assumption  is  errone- 
ous, because  the  proven  operation  between 
tlie  two  Kentucky  stations  brings  this  train 
within  the  provisions  of  that  statute.  Ap- 
pellant's whole  argument  upon  this  ques- 
tion is  therefore  based  upon  a  false  premise 
and  is  of  no  force.  Even  if  it  is  conceded 
as  stated  by  appellant,  that  the  principal 
business  of  this  particular  train  is  inter- 
state, and  it  is  not  operated  in  intrastate 
commerce  "except  incidentally,  casually, 
and  obliquely,"  the  fact  nevertheless  re- 
mains that  the  train  is  operated  within  the 
state.  It  also  results  that,  as  this  record 
presents  no  questions  of  interstate  com- 
merce, the  constitutionality  of  the  act  un- 
der which'  the  charge  is  drawn  cannot  be 
questioned  here.  Ohio  Valley  R.  Co.  v.  Lan- 
der, 104  Ky.  431,  47  S.  W.  344,  882;  Chesa- 
peake &  0.  R.  Co.  V.  Com.  21  Ky.  L.  Rep. 
•228,  51  S.  W.  160;  Chesapeake  &  O.  R.  Co. 
V.  Kentucky,  179  U.  S.  388,  45  L.  ed.  244, 
21  Sup.  Ct.  Rep.  101;  Louisville,  N.  0.  A 
T.  R.  Co.  V.  Mississippi,  333  U.  S.  587,  33 
L.  ed.  784,  2  Inters.  Com,  Rep.  801,  10 
Sup.  Ct.  Rep.  348;  Plessy  v.  Ferguson,  163 
U.  S.  637,  41  L.  ed.  256*  16  Sup.  Ct-  Rep 
1138. 

2.  Appellant  contends  that,  in  order  to 
Hustain  an  indictment  for  failure  to  pro- 
vide separate  coaches  for  the  travel  of  white 
and  colored  passengers,  it  is  necessary  for 
the  commonwealth  to  prove  upon  the  occa- 
sions in  question  that  passengers  of  both 
races  desired  transportation ;  that  there  can 
be  no  violation  of  the  statute  unless  there 
was  in  fact  a  passenger  of  the  particular 
race  for  whom  a  separate  compartment  was 
not  provided;  that,  while  the  proof  here 
shows  there  was  but  one  coach  or  compart- 
ment, appellant's  motion  for  a  peremptory 
instruction  should  have  been  sustained,  be- 
cause there  was  a  failure  in  the  proof  to 
show  that  passengers  of  the  other  race  de- 
sired transportation  upon  that  occasion. 
This  raises  a  question  not  heretofore  passed 
L.R.A.1917B. 


upon  in  this  state.  Counsel  for  appellant 
do  not  cite  any  authority  in  support  of  their 
contention,  and  in  the  only  case  cited  by 
appellee  (Chesapeake  k  0.  R.  Co.  ▼.  Com. 
119  Ky.  519,  84  S.  W.  666),  while  the  opin- 
ion states  there  were  no  colored  passengers 
on  the  train  at  the  time  the  defendant  failed 
to  furnish  a  separate  compartment  for  that 
race,  that  fact  was  not  presented  as  a  de^ 
fense  and  is  not  considered  in  the  opinion. 
The  only  case  that  we  have  been  able  to 
find  which  treats  of  this  particular  ques- 
tion is  Southern  Kansas  R.  Co.  v.  State,  44 
Tex.  Civ.  App.  218,  99  S.  W.  186.  In  that 
case  the  court,  under  a  Texas  statute  which, 
in  substantially  the  same  terms  as  our  stat- 
ute, required  common  carriers  to  provide 
separate  coaches  for  the  white  and  colored 
races,  disallowed  the  defense  that  appellant 
is  urging  here.  The  applicable  part  of  our 
statute  requires  common  carriers  "to  fur- 
nish separate  coaches  or  cars  for  the  travel 
or  transportation  of  the  white  and  colored 
passengers  on  their  respective  lines  or  rail- 
road." The  Texas  statute  provides  that 
common  carriers  "shall  provide  separate 
coaches  for  the  accommodation  of  white 
and  negro  passengers.**  While  the  language 
of  the  two  statutes  is  not  identical,  the 
evident  purpose  of  both  is  the  same.  Un- 
questionably the  legislatures  of  the  two 
states,  in  the  enactment  of  these  statutes, 
intended  to  accomplish  the  same  things  in 
the  same  way,  and  no  difference  in  eonstruc- 
tion  could  be  sustained  upon  any  difference 
in  the  language  employed  in  one  from  the 
other.  Therefore,  unless  the  reasons  ad- 
vanced in  support  of  the  construction  of 
the  Texas  statute  are  unsound  or  inade- 
quate, the  same  conclusions  ought  to  be 
reached  in  the  construction  of  our  statute. 
We  quote  the  following  from  the  opinion 
in  the  Texas  case:  "We  think  the  plain 
requirement  of  the  statute  is  that  railroad 
companies  doing  business  in  this  state  as 
common  carriers  of  passengers  for  hire  must 
provide  separate  coaches,  whether  the  par- 
ticular train  is  actually  carrying  at  the 
time  both  white  and  negro  passengers  or 
not.  If  the  train  is  one  ^carrying  passen- 
gers,' the  company  should  be  deemed  to 
know  that  negro  passengers  may  at  any 
time  demand  carriage  thereon,  and  is  re- 
quired to  anticipate  such  a  contingency  by 
making  preparations  therefor.  While  the 
object  of  the  legislature  was  undoubtedly 
to  provide  for  the  segregation  of  the  races 
upon  passenger  trains  in  this  state,  yet  it 
clearly  sought  to  reach  this  end  by  requir- 
ing railroad  companies  to  equip  their  trains 
carrying  passengers  with  separate  coaches, 
and  it  is  for  a  failure  in  this  respect  that 
the  penalty  is  imposed.  Furthermore,  each 
.     .     .     vehicle  or  compartment  of  a  coach. 
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as  provided  in  §  3,  muBt  bear  in  some  con- 
spicuous place  appropriate  words  in  plain 
letters,  indicating  the  race  for  which  it  is 
set  apart.'* 

From  which  it  will  be  seen  that  the  legis- 
lative intent  in  the  enactment  of  the  law  is 
interpreted  to  be  ( 1 )  the  segregation  of  the 
races  upon  passenger  trains,  and  (2)  to 
accomplish  this  end  by  requiring  railroad 
companies  to  equip  their  passenger  trains 
with  separate  coaches.  If  it  was  the  legis- 
lative will,  as  it  undoubtedly  was,  that  the 
desired  purpose  should  be  attained  by  re- 
quiring the  railroad  companies  to  equip 
their  trains  in  the  manner  prescribed,  it 
will  not  do  to  say,  as  is  argued  by  counsel 
for  appellant,  that  the  companies  may  take 
Uie  chance  of  their  being  upon  a  particular 
train  or  a  particular  trip  no  passengers  of 
one  of  the  races.  We  do  not  think  that  the 
legislature  intended  that  railroad  compa- 
nies might  speculate,  subject  only  to  a  fine 
in  the  event  that  they  guessed  wrongly  upon 
tliis  matter,  but  are  of  the  opinion  that  it 
was  clearly  the  intention  that  all  railroad 
trains  should  be  equipped  with  separate 
aec-ommodations  for  the  two  races,  and  that 
there  is  a  violation  of  the  provisions  of  the 
statute  whenever  a  railroad  company  fails 
to  so  equip  any  of  its  passenger  trains, 
without  regard  to  whether  or  not  passengers 
of  both  races  desire  passage  upon  a  par- 
ticular trip  or  train. 

3.  Our  conclusion  upon  the  second  propo- 
sition above  in  a  large  measure  determines 
our  decision  of  the  third  proposition.  As 
stated  above,  the  statute  is  violated  when 
a  railroad  company  fails  to  equip  any  of 
its  trains  with  separate  coaches  for  the  two 
races.  We  now  come  to  consider  whether 
or  not  a  conviction  for  failure  to  provide 
the  required  equipment  upon  a  particular 
train  in  the  month  of  April  is  a  bar  for 
a  failure  to  provide  such  equipment  for  the 
same  train  in  May.  Appellee  attempts  to 
show  that  this  was  a  different  train  each 
day  by  proof  of  the  fact  that  the  train  was 
broken  up  each  night  and  reassembled  the 
next  morning.  This,  however,  does  not  re- 
sult, as  it  was  the  same  train  every  day, 
operated  in  exactly  the  same  service  and 
upon  the  same  schedule,  with  the  same 
equipment  and  the  same  crew  of  operators. 
A^  we  have  above  construed  the  law,  appel- 
lant's offense  consisted  in  the  failure  to 
equip  this  transfer  train  with  separate 
coaekes,  and  the  offense  was  continuous, 
provable  by  a  single  act,  and  the  failure 
upon  separate  days  to  comply  with  the  law 
supplies  but  cumulative  evidence  of  the 
one  violation.  The  statute  does  not  provide 
a  penalty  for  each  day's  violation;  the 
penalty  beting  for  each  offense. 

CoUBBel  for  appellee  rely  upon  the  case 
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of  Louisville  k  N.  R.  Co.  v.  Com.  154  Ky. 
293,  157  S.  W.  369,  as  sustaining  their  con- 
tention that  each  day  the  train  was  operated 
without  separate  compartments  was  a  sepa- 
rate violation  of  the  law.  We  do  not  so 
regard  the  opinion  in  that  case,  but,  upon 
the  other  hand,  consider  it  strong  support 
for  our  conclusion  here.  In  that  case  the 
railroad  conq>any  was  indicted  for  its  fail- 
ure to  block  the  frogs  on  its  tracks,  as  pro- 
vided by  §  780  of  the  Statutes,  and  the  court 
held  that  the  failure  to  block  each  frog  con- 
stituted a  separate  offense,  just  as  here  we 
hold  the  failure  to  equip  each  train  as  re- 
quired is  a  separate  offense.  The  court 
there  was  not  asked  to,  and  did  not,  decide 
that  a  separate  offense  was  committed  each 
day  for  each  frog  not  blocked,  and  we  find 
nothing  in  that  opinion  to  authorize  here  a 
finding  that  a  separate  offense  was  com- 
mitted each  day  a  certain  train  was  not 
equipped  with  separate  coaches.  , 

Couns^  for  appellee  have  cited  many  oth- 
er authorities,  too  niunerous  for  us  to  refer 
to  them  all,  none  of  which,  in  our  judgment, 
is  contrary  to  our  conclusion  here.  In  tlic 
case  of  State  v.  Indiana  &  I.  S.  R.  Co.  133 
Ind.  69,  18  L.R.A.  502,  32  N.  E.  817,  cumu- 
lative penalties  were  permitted  for  each 
violation  of  the  provisions  of  an  act  which 
required  railroad  companies  to  provide  a 
blackboard  at  each  telegraph  station,  and 
to  post  a  report  thereon  of  whether  or  not 
each  train  would  arrive  on  schedule  time, 
and,  if  late,  how  much.  Cumulative  penal- 
ties were  allowed  for  each  failure  to  post 
notice  when  each  train  would  arrive,  upon 
the  ground  that  the  statute  clearly  made 
each  failure  to  post  such  notice  a  separate 
offense.  That  statute  provides  a  penalty 
"for  each  violation  of  the  act  in  failing  to 
report  or  in  making  a  false  report,"  and  in 
clearly  defining  what  constitutes  a  separate 
offense  is  different  from  our  statute. 

In  the  case  of  People  v.  Spencer,  201  N. 
Y.  105,  94  N.  E.  614,  Ann.  Cas.  1912A,  818, 
one  conviction  was  held  not  to  be  a  bar  to 
a  subsequent  conviction  under  a  statute  pro- 
hibiting the  manufacture  and  sale  of  adul- 
terated vinegar  and  the  misbranding  of  any 
package  containing  such  vinegar,  and  pro- 
viding further  a  penalty  for  each  violation. 
Cumulative  penalties  were  there  allowed  be- 
cause clearly  autliorized  by  the  statute.  In 
the  course  of  the  opinion  the  court  said: 
"We  must  look  to  the  language  of  the  stat- 
ute to  see  whether,  and  when,  cumulative 
penalties  are  permitted  in  actions  of  thiM 
character.  In  repeated  decisions  this  court 
has  refused  to  recognize  a  right  to  recover 
them,  unless  clearly  authorized.  The  theory 
of  such  prosecutions  has  been  considered  to 
be  to  administer  a  warning  not  to  continue 
the  acts  complained  of.    Generally  the  pur- 
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pose  of  the  legislature  will  be  sufficiently 
subserved  when  one  violation,  or  one  de- 
fault, is  recovered  ^or,  which  shall  act  as 
a  deterrent  upon  continuing  to  disregard 
the  statute." 

This  is  a  clear  statement  of  the  principle 
generally  recognized  under  which  cumula- 
tive penalties  are  permitted.  The  statut«; 
before  us  not  only  does  not  clearly  provide 
a  penalty  for  each  day  the  statute  is  vio- 
lated, but,  upon  the  other  hand,  provides 
only  a  penalty  for  each  offense.  As  we  have 
before  stated,  the  offense  under  the  statute 
before  us  is  committed  by  failure  to  equip 
with  separate  coaches  each  train,  and  not 
for  each  time  a  particular  train  is  operated. 
The  following  cases,  we  believe,  support  our 
conclusion:  Com.  v.  Standard  Oil  Co.  120 
Ky.  724,  87  S.  W.  1090;  Wilson  v.  Com.  119 
Ky.   769,  82  S.  W.   427;    Com.  v.  Crowell, 


22  Ky.  L.  Rep.  1 182,  60  S.  W.  179 ;  Re  Snow, 
120  U.  S.  274,  30  L.  ed.  668,  7  Sup.  Ct.  Rep. 
556;  United  States  v.  Boston  A  M.  R.  Co. 
(D.  C.)  168  Fed.  148;  United  States  v.  St. 
Louis  &  S.  F.  R.  Co.  (C.  C.)  107  Fed.  870; 
United.  States  v.  Boston  &  A.  R.  Co.  (D. 
C.)  15  Fed.  209;  United  States  v.  Patty  (D, 
C.)  9  Miss.  429,  2  Fed.  664. 

It  therefore  results  that  the  conviction 
under  indictment  No.  3134  was  a  bar  to  the 
prosecution  under  indictment  No.  3142, 
and  any  other  prosecution  for  the  failure 
to  equip  this  transfer  train  as  required  by 
the  separate  coach  law  prior  to  the  finding 
of  the  indictment  first  tried. 

Wherefore  the  judgment  in  the  first  case 
is  affirmed,  and  the  judgment  in  the  second 
case  is  reversed,  with  directions  to  dismiss 
the  indictment. 


Annotation — Cumulative  p^ialties  for  failure  of  carrier  to  provide  separate 

for  white  and  colored  persons. 

I  tion  with  a  great  variety  of  statutes  re- 
i  lating  to  other  subjects,  some  of  which 
I  are    illustrated    by   the    cases    cited   in 
Louisville  &  N.  R.  Co.  v.  Com.    And  see 
!  State  V.  Freeman,  45  L.R.A.(N.S.)  977, 
I  and  the  annotation  thereto,  which  treats 
I  the  question  of  conviction  or  acquittal  of 
i  sale  of  liquor  as  a  bar  to  a  prosecution 
]  for  sales  made  prior  to  the  first  indict- 
ment.   And  see  also  annotation  to  Muck- 
;  enfuss  V.  State,  20  L.R.A.(N.S.)  783,  for 
a  treatment  of  the  question  of  violations 
of  Sunday  laws  as  a  continuing  offense. 

G.  J.  C. 


An  extended  search  and  examination 
of  cases  involving  "separate  coach  laws" 
discloses  no  ease  other  than  Louisville 
&  X.  R.  Co.  v.  Com.  ante,  544,  which  has 
passed  upon  the  question  whether  or  not 
cumulative  penalties  may  be  recovered 
for  failure  of  a  carrier  to  provide  sepa- 
rate accommodations,  etc.,  for  white  and 
colored  persons,  or  whether  a  conviction 
or  acquittal  upon  one  indictment  for 
such  a  failure  bars  a  subsequent  prose- 
cution for  other  violations  of  the  statute 
prior  to  the  first  indictment.  However, 
similar  questions  have  arisen  in  connee- 
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(—  Minn.  — ,  159  N.  W.  1076.) 

Municipal    coppopation    —   flpe   ppotec- 
tion  —  governmeiital  duty. 

1.  In  providing  fire  protection,  a  city  is 

Headnotes  by  Taylor,  C. 


exercising  a  governmental  function,  and  is 
not  liable  for  the  negligent  performance  of 
duties  devolving  upon  its  fire  department. 
For  other  cases,  see  Municipal  Corporations, 
IL  g,  2,  in  Dig.  1-52  ^\  8. 

Same  —  unsafe  stpeet  —  liability. 

2.  It  is  liable  for  negligently  failing  to 
keep  its  street  safe  for  public  use,  and  the 
fact  that  the  dangerous  condition  of  the 
street  resulted  from  negligence  in  caring 
for  an  instrumentality  used  by  its  fire  de- 
partment does  not  relieve  it  from  such  lia- 
bility. 
For  other  cases,  see  Highways,  IV,  a,  2,  in 

Dig.  1-52  y.  8. 


Note.  —  Municipal  liability  for  acts  or 
negligence  of  members  of  fire  department 
is  treated  in  notes  to  Dodge  v.  Granger,  15 
L.R.A.  781 ;  Cunningham  v.  Seattle,  4  L..R.A. 
(X.S.)  629;  and  Martin  v.  Comrs.  44  L.R.A. 
(K.S.)  68;  and  see  later  case,  O'Daly  v. 
Louisville,  49  L.R.A.CX.S.)    1119. 

The  liability  of  a  municipal  corporation 
for  tort  in  connection  with  buildings  used 
L.R.A,1917B. 


by  it,  including  buildings  used  in  connec- 
tion with  the  fire  department,  is  discussed 
in  the  note  to  Columbia  Finance  &  T.  Co. 
V.  Louisville,  26  L.R.A.  (X.S.)  88:  and  set- 
later  case,  Butler  v.  Kansas  City,  L.R.A. 
191 6D,  626. 

Other  phases  of  the  question  of  municipal 
liability  for  negligence  as  affected  by  the 
distinction  between  its  corporate  and  gov- 
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Appeal  —  excessive  verdict. 

3.  The  verdict  as  reduced  is  not  bo  exces- 
sive as  to  require  this  court  to  interfere 
tlierewith. 
For  other  cases,  see  Appeal  and  Error,  VII. 

I  2,  6,  in  Dig,  1-52  3V.  8. 

(November  24,  1916.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Kamsey  County 
denying  a  motion  for  judgment  notwith- 
standing the  verdict,  or  for  a  new  trial,  in 
an  action  brought  to  recover  damages  for 
the  death  of  plaintiff's  son,  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  O.  H.  0*Keill  and  John  A. 
Barns,  for  appellant: 

Defendant  is  not  liable  as  a  matter  of 
law,  for  the  reason  that,  if  any  negligence 
was  proved,  it  was  only  the  negligence  of 
tlie  city  in  the  performance  of  a  purely 
governmental  function. 

Dosdall  V.  Olmsted  County,  30  Minn.  96, 
44  Am.  Rep.  185,  14  N.  W.  458;  Bryant  v. 
St.  Paul,  33  Minn.  289,  53  Am.  Rep.'  31,  23 
X.  W.  220;  Grube  v.  St.  Paul,  34  Minn. 
402,  26  N.  W.  228;  Snider  v.  St.  Paul,  51 
Minn.  466,  18  L.R.A.  151,  53  N.  W.  763; 
Gullikson  v.  McDonald,  62  Minn.  278,  64 
N.  W.  812;  Miller  v.  Minneapolis,  75  Minn. 
131,  77  N.  W.  788,  5  Am.  Neg.  Rep.  183; 
Lerch  v.  Du'luth,  88  Minn.  295,  92  N.  VV. 
1116;  East  Grand  Forks  v.  Luck,  97  Minn. 
373,  6  L.R.A.(N.S.)  198,  107  N.  W.  393, 
7  Ann.  Cas.  1015;  Claussen  v.  Luverne,  103 
Minn.  491,  16  L.R.A.(N.S.)  698,  115  N.  W. 
643,  14  Ann.  Cas.  673;  Ibk  v.  Duluth,  58 
Minn.  182,  59  N.  W.  960;  Wilcox  v.  Roch- 
ester, 190  N.  Y.  137,  17  L.R.A.(N.S.)  741, 
82  X.  E.  1119,  13  Ann.  Cas.  759;  Maxmilian 
V.  New  York,  62  X.  Y.  160,  20  Am.  Rep. 
468;  Schwalk  v.  Louisville  (Columbia  Fi- 
nance &  T.  Co.  V.  Louisville)  135  Ky. 
570,  25  L.R.A.(X.S.)  91,  122  S.  W.  860, 
3  N.  C.  C.  A.  37;  4  Dill.  Mun.  Corp.  5th 
ed.  §§  1660  et  seq.;  Gaetjens  v.  Xe\v  York, 
132  App.  Div.  394,  116  X.  Y.  Supp.  750: 
Hayes  v.  Oshkdsh,  33  Wis.  314,  14  Am.  Rop. 
760;    Kelley  v.  Cook,  21  R.  I.  29,  41    Atl. 


571,  5  Am.  Xeg.  Rep.  94;  Irvine  v.  Chatta- 
nooga, 101  Tenn.  291,  47  S.  W.  419;  6  Me- 
Quillin,  Mun.  Corp.  §  2643;  Burrill  v. 
Augusta,  78  Me.  118,  57  Am.  Rep.  788,  3 
Atl.  177;  Smith  v.  Rochester,  76  N.  Y.  506; 
Brink  v.  Grand  Rapids,  144  Mich.  472,  108 
X.  W.  430;  Mendel  v.  \^  heeling,  28  W.  Va. 
233,  57  Am.  Rep.  664;  Springfield  F.  &  M. 
Ins.  Co.  V.  Keeseville,  148  X.  Y.  46,  30 
L.R.A.  660,  51  Am.  St.  Rep.  667,  42  X.  W. 
405;  Abbott,  Mun.  Corp.  ^  2237-2254;  5 
Thomp.  Xeg.  257;  Cooley,  Const.  Lim.  7th 
ed.  305;  Dodge  v.  Granger,  17  R.  I.  664, 
15  L.R.A.  781,  33  Am.  St.  Rep.  901,  24  Atl. 
100. 

The  damages  awarded  are  excessive. 

Hutchins  v.  St.  Paul,  M.  &  M.  R.  Co.  44 
Minn.  5,  46  X.  W.  79,  16  Am.  Xeg.  Cas.  204; 
Gunderson  v.  Northwestern  Elevator  Co.  47 
Minn.  161,  49  X.  W.  694;  Milton  v.  Biesanz 
Stone  Co.  99  Minn.  439,  109  X.  W.  999; 
Kerling  v.  G.  W.  Van  Dusen  &  Co.  109  Minn. 
481,  124  X.  W.  235,  372;  McVeigh  v.  Min- 
neapolis &,  R.  River  R.  Co.  110  Minn.  184, 
124  X.  W.  971;  Thomas  v.  Chicago  G.  W. 
R.  Co.  112  Minn.  360,  128  X.  W.  297. 

Messrs.  Douglas,  Kennedy,  &  Ken- 
nedy, for  respondent: 

The  court  did  not  error  in  denying  de- 
fendant's motion  for  judgment  notwith- 
standing the  verdict. 

Aokei'et  v.  Minneapolis,  129  Minn.  190, 
L.R.A.1915D,  1111,  151  X.  W.  976;  Kleop- 
fert  V.  Minneapolis,  90  Minn.  158,  95  X. 
W.  908,  14  Am.  Neg.  Rep.  381;  Hoppe  v. 
Winona,  113  Minn.  252,  33  L.R.A.(N.S.) 
449,  129  N.  W.  677,  Ann.  Cas.  1912A,  247, 
3  X.  C.  C.  A.  128;  Dill.  Mun.  Corp.  §  1670; 
Walters  v.  Carthage,  36  R.  D.  11,  153  X. 
W.  881,  10  X.  C.  C.  A.  884;  Twist  v.  Roch- 
ester, 37  App.  Div.  307,  55  X.  Y.  Supp. 
850,  affirmed  in  16.1  N.  Y.  610,  59  X.  E. 
1131;  Emery  v.  Philadelphia,  208  Pa.  492, 
57  Atl.  977,*  16  Am.  Xeg.  Rep.  563;  Herron 
v.  Pittsburg,  204  Pa.  509,  93  Am.  St.  Rep. 
798,  54  Atl.  311;  Cassidy  v.  Poughkeepsie, 
71  Hun,  144,  24  X.  Y.  Supp.  144 ;  Deyoe  v. 
Saratoga  Springs,  1  Hun,  341;  Palestine  v. 
Siler,  225  111.  630,  8  L.R.A.(X.S.)  205,  80 
X.  E.  345;  Aachoff  v.  Evansville,  34  Ind. 
App.  25,  72  X.  E.  279. 

The  damages  are  not  excessive. 


ernmental  functions  ard  discumed  in  the 
notes  cited  in  the  Index  to  L.RJi.  Xotes  un- 
der the  title  '"Municipal  Corporations,"  sub- 
title, "Liability  for  damages." 

Many  phases  of  the  liability  of  a  munic- 
ipal corporation  for  personal  injuries  on 
account  of  the  condition  of  the  streets  and 
highways  are  treated  in  notes  that  may  be 
fonnd  by  consulting  the  Index  to  L.R.A. 
Xotes,  under  the  title  "Hightirays," 

The  subject  of  excessive  or  inadequate 
damages  for  personal  injuries  resulting  in 
L.R.A.1917B. 


death  is  discussed  at  length  in  the  annota- 
tion following  St.  Lonis,  I.  M.  &  S.  R.  Co. 
v.  Craft,  L.RA.1916C,  820.  Excessiveness 
of  verdicts  in  actions  for  personal  injuries 
not  resulting  in  death  is  discussed  in  the 
annotation  to  Padrick  v.  Great  Xorthern  R. 
Co.  L.R.A.1915F,  30;  and  the  question  as 
to  inadequacy  of  verdicts  in  actions  for  per- 
sonal injuries  not  resulting  in  death  in  the 
annotation  to  Montgomery  Light  &  Trac- 
tion Co.  V.  King,  L.R.A.1915F,  491. 
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Carver  v.  Luverae  Brick  &.  Tile  Co.  121 1 
Minn.  388,  141  N.  W.  488;  Murphy  v.  Gross, 
118  Minn.  311,  136  N.  W.  868;  O'Malley  v. 
St.  Paul,  M.  k  M.  R.  Ck).  48  Minn.  289,  45 
N.  W.  440;  McVeigh  ▼.  Minneapolis  &  R. 
River  R.  Co.  113  Minn.  450,  129  N.  W.  852; 
Gray  v.  St.  Paul  City  R.  Co.  87  Minn.  280, 
91  N.  W.  1106,  12  Am.  Neg.  Rep.  604; 
Chicago  G.  W.  R,  Co.  v.  Root,  106  III.  App. 
164 ;  Clarke  v.  Tulare  Lake  Dredging  Co.  14 
Cal.  App.  414,  112  Pac.  561 ;  Morris  v.  Met- 
ropolitan Street  R.  Co.  63  App.  Div.  78, 
71  N.  Y.  Supp.  321,  affirmed  in  170  N.  Y. 
592,  63  N.  E.  1119;  Houghkirk  v.  Delaware 
&  H.  Canal  Co.  28  Hun,  407;  Atchison,  T. 
A  S.  F.  R.  Co.  V.  Cross,  58  Kan.  424,  49 
Pac.  599,  3  Am.  Neg.  Rep.  26. 

Mr.  Frank  E.  McGray  also  for  respond- 
ent. 

Taylor,  C,  filed  the  following  opinion: 
A  pole  erected  in  one  of  the  streets  of  de- 
fendant city  and  used  solely  for  the  pur- 
pose of  supporting  a  telegraph  wire  and  an 
alarm  box  of  the  fire  alarm  system  belonging 
to  the  city  fire  department  fell  because  it 
had  rotted  through  where  it  entered  the 
ground.  Plaintiff's  son,  a  boy  fourteen  years 
of  age,  and  several  other  boys,  were  play- 
ing in  the  street.  In  falling,  the  cross-arm 
upon  the  pole  struck  and  killed  plaintiff's 
son.  Plaintiff  brought  suit  for  damages  and 
recovered  a  verdict.  Defendant  appealed 
from  an  order  denying  the  usual  alterna- 
tive motion  for  judgment  or  a  new  trial. 

Ill  providing  fire  protection,  the  city  is 
exercising  a  public  or  governmental  func- 
tion and  is  not  liable  for  damages  resulting 
from  negligence  in  the  performance  of  the 
duties  which  devolve  upon  its  fire  depart- 
ment. Grube  v.  St.  Paul,  34  Minn.  402,  26 
N.  W.  228 ;  Miller  v.  Minneapolis,  75  Minn. 
131,  77  N.  W.  ?88,  5  Am.  Neg.  Rep.  183. 
But  it  is  well  settled  that  the  city  is  liable 
for  damages  resulting  from  negligently  per- 
mitting a  dangerous  condition  to  exist  in  its 
streets.  This  is  a  firmly  established  excep- 
tion to  the  rule  that  a  city  is  not  liable  in 
danuiges  for  negligence  in  the  performance 
of  its  governmental  functions.  Shartle  v. 
Minneapolis,  17  Minn.  308,  Gil.  284;  Bohen 
v.  Waseca,  32  Minn.  176,  50  Am.  Rep.  564, 
19  N.  W.  730;  Blyhl  v.  Waterville,  57  Minn. 
115,  47  Am.  St.  Rep.  596,  58  N.  W.  817; 
Snider  v.  St.  Paul,  51  Minn.  466,  18  L.ILA. 
151,  53  N.  W.  763;  Lane  v.  Minnesota  State 
Agri.  Soc.  62  Minn.  175,  29  L.R.A.  708,  64 
N.  W.  382;  Schigley  v.  Waseca,  106  Minn. 
1)4,  19  L.R.A.(N.S.)  689,  118  N.  W.  269, 
16  Ann.  Cas.  169;  Sundell  v.  Tintah,  117 
Minn.  170,  38  Ii.R.A.(N.S.)  1127,  134  N. 
W.  639,  Ann.  Cas.  1913C,  1311;  Ackeret  \. 
Minneapolis,  129  Minn.  190,  L.R.A.1915D, 
1111,  151  N.  W.  976. 
L.R.A.1917B. 


Defendant  insists  that  the  fact  that  the 
pole  was  used  exclusively  for  the  purposes 
of  the  fire  department  brings  the  case  with- 
in the  rule  which  absolves  the  city  from  lia- 
bility for  injuries  resulting  from  negligence 
on  the  part  of  its  fire  department,  notwith- 
standing the  fact  that  the  pole  was  located 
in  the  street  and  rendered  the  street  unsafe. 
The  charter  of  the  city  provides  that  the 
conunissioner  of  public  works  "shall  be 
charged  with  the  construction,  control  and 
supervision  of  all  sidewalks,  streets,  lanes, 
pathways,  bridges,  alleys,  public  levees  and 
sewers,  and  it  is  hereby  made  the  duty  of 
said  commissioner  at  all  times  to  have  and 
to  keep  all  the  sidewalks,  streets,  lanes, 
pathways,  bridges,  alleys,  and  public  levees 
in  a  cleanly  condition,  passable  and  safe 
for  public  use  and  travel." 

Whether  this  provision  requires  the  city 
to  exercise  greater  care  than  the  previously 
existing  law  exacted,  or  is  merely  declara- 
tory of  the  previously  existing  law,  it  makes 
clear  the  fact  that  the  duty  is  imposed  upon 
the  city  to  keep  its  streets  safe  for  public 
use  at  all  times.  The  precise  question  now 
presented  does  not  appear  to  have  been  di- 
rectly passed  upon  by  this  court;  but  it 
is  well  settled  that  the  city  is  liable  for  a 
dangerous  condition  of  its  streets  caused  by 
the  acts  of  third  parties,  committed  either 
with  or  without  the  consent  of  the  city. 
Cleveland  v.  St.  Paul,  18  Minn.  279,  Gil. 
255;  Estelle  v.  Lake  Crystal,  27  Minn.  243, 
6  N.  W.  775;  Hoppe  v.  Winonk,  113  Minn. 
252,  33  L.R.A.(X.S.)  449,  129  N.  W.  677, 
Ann.  Cas.  1912A,  247,  3  N.  C.  C.  A.  128. 
While  the  city  is  not  liable  for  negligence  of 
the  officers  of  its  fire  department  in  perform- 
ing their  official  duties,  it  is  liable  for 
negligence  in  falling  to  keep  its  streets  safe 
And  we  see  little  room  for  making  a  dis- 
tinction between  a  dangerous  condition  of 
the  street  caused  by  a  third  party  for  whouc 
acts  the  city  is  not  responsible,  and  a  dan- 
gerous condition  caused  by  a  department  of 
the  city  for  whose  negligence  the  city  is  not 
liable.  It  is  the  duty  of  the  city  to  exer- 
cise reasonable  care  to  keep  its  streets  free 
from  dlmger,  and  it  possesses  the  power  to 
do  whatever  is  necessary  to  accomplish  this 
purpose.  If,  through  negligence,  it  fails  to 
perform  this  duty  and  injury  results  from 
a  dangerous  condition  in  one  of  its  street, 
the  city  cannot  avoid  liability  by  showing 
that  negligence  in  caring  for  an  instrument- 
ality used  in  the  performance  of  a  govern- 
mental duty  is  what  brought  about  the  dan- 
gerous condition.  Palestine  v.  Siler,  225  III. 
630,  8  L.R.A.(N.S.)  206,  80  N.  E.  345; 
Emery  v.  Philadelphia,  208  Pa.  492,  57  Atl. 
977,  16  Am.  N^.  Rep.  563;  Twist  v.  Roch- 
ester, 37  App.  Div.  307,  55  N.  Y.  Supp.  850, 
affirmed  in  166  N.  Y.  619,  69  N.  E.  1131; 
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Walters  v.  Carthage,  36  8.  D.  11,  153  N.  W. 
881,  10  K.  C.  C.  A.  884;  CircleTille  ▼.  Sohn, 
59  Okio  St.  285,  60  Am.  St.  Rep.  777,  62 
N.  E.  788,  5  Am.  Neg.  Rep.  704.  See  also 
Blyhl  y.  Waterville,  67  Minn.  115,  47  Am. 
St.  Rep.  696,  68  N.  W.  817;  Kleopfert  v. 
Minneapolis,  90  Minn.  158,  95  N.  W.  906, 
14  Am.  Neg.  Rep.  381.  If  the  city  pOTmits 
the  dangerous  condition  to  continue  after  it 
knew,  or  ought  to  have  known,  of  its  exist- 
ence, and  after  it  has  had  a  reasonable  op- 
portunity to  protect  the  public  from  the  dan- 
ger, the  city  cannot  excuse  its  faUure  to 
perform  its  duty  of  keeping  its  streets  safe, 
and  relieve  itself  from  liability  for  such 
omission,  by  showing  that  the  dangerous 
condition  of  the  street  resulted  from  acts 
done  in  the  performance  of  another  govern- 
mental duty,  notwithstanding  the  fact  that 


it  is  not  liable  for  negligence  in  the  perform- 
ance of  such  other  governmental  duty. 

Defendant  also  contends  that  the  verdict 
is  excessive.  The  case  has  been  tried  twice. 
At  the  first  trial,  the  jury  returned  a  ver- 
dict for  $7,500,  and  the  trial  court  granted 
a  new  trial  on  the  ground  that  it  was  ex- 
cessive. At  the  second  trial,  the  jury  re- 
turned a  verdict  for  $5,000.  The  trial  court 
granted  a  new  trial  unless  plaintiff  stipulat- 
ed to  reduce  the  verdict  to  the  sum  of  $3,- 
500,  but  denied  a  new  trial  in  case  such 
stipulation  were  filed.  Plaintiff  filed  the 
stipulation  and  reduced  the  verdict  to  the 
sum  of  $3,500.  Under  the  circumstances  we 
think  this  court  would  not  be  justified  in 
interfering  with  the  verdict  as  reduced. 

Order  affirmed. 


MISSOURI   SUPREME   COURT. 
(In  Banc.) 

KANSAS  CITY,  Respt., 
v. 

R.  M.  PENGILLEY,  Appt. 

(—  Mo.  ^,  189  8.  W.  380.) 

Imprisonment  for  debt  —  violation  of 
ordinance. 

A  municipal  corporation  cannot,  under  a 
constitutional  provision  forbidding  impris- 
onment for  debt,  provide  for  imprisonment 
of  one  who  refuses  to  pay  for  use  of  a 
vehicle  which  he  has  hired  to  transport  him- 
self or  his  property. 
Por  other  cases,  see  Impriaowment  for  Debt, 

4m  Dig,  i-^2  ^.  B. 

(Bond,  J.,  dissents.) 
(November  11,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Jackson 
County  convicting  him  of  violating  an  ordi- 
nance making  it  a  misdemeanor  for  any  per- 
son to  hire  a  vehicle  and  refuse  to  pay 
for  its  use.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  O.  Forsee,  J.  E.  Trog- 
don,  and  S.  P.  Forsee,  Jr.,  for  appellant: 

The  ordinance  in  question  is  invalid. 

St.  Louis  V.  Qloner,  210  Mo.  502,  16 
L.R.A.(N.S.)  9T3,  124  Am.  St.  Rep.  750, 
100  S.  W.  30;  Carthage  v.  Block,  189  Mo. 
App.  386,  123  S.  W.  483 ;  St.  Louis  v.  Fits, 

Note. —  The  general  subject  of  imprison- 
ment for  debt,  including  the  question,  what 
are  debts  within  the  constitutional  provi- 
sion, is  treated  in  notes  to  Carr  v.  State, 
.34  L.R.A.  634,  and  State  v.  Prudential  Coal 
Co.  L.R.A.1915B,  645;  and  see  later  case, 
Bronson  v.  Swerson,  L.R.A.1916B,  993.  1 
L.R.A.1917B.  * 


53  Mo.  582;  St.  Louis  v.  Roche,  128  Mo.  541, 
31  S.  W.  915;  £x  parte  Smith,  135  Mo.  223, 
33  L.R.A.  606,  58  Am.  St.  Rep.  576,  36  S. 
W.  628;  Cape  Girardeau  v.  Riley,  72  Mo. 
220;  Springfield  v.  Starke,  93  Mo.  App.  70; 
St.  Louis  V.  Edward  Heitzeberg  Packing  & 
Provision  Co.  141  Mo.  375,  39  L.'RA.  551, 
64  Am.  St.  Rep.  516,  42  S.  W.  954;  Lamar 
V.  Weidman,  57  Mo.  App.  507;  State  v. 
Paint  Rock  Coal  k  Coke  Go.  92  Tenn.  81, 
36  Am.  St.  Rep.  68,  20  S.  W.  499;  Ex 
parte  Hollman,  79  S.  C.  9,  21  L.R.A.(N.S.) 
242,  60  S.  £.  19,  14  Ann.  Cas.  1105;  Lamar 
V.  Prosser,  121  Ga.  153,  48  S.  E.  977; 
Knutte  V.  Superior  Ct.  134  Cal.  660,  66 
Pac.  875;  Lamar  v.  State,  120  Ga.  312,  47 
S.  £.  958;  Youmans  v.  State,  7  Ga.  App. 
101,  66  S.  E.  383;  State  v.  Benson,  28  Minn. 
424,  10  N.  W.  471;  Carr  v.  State,  106  Ala. 
35,  34  L.R.A.  634,  54  Am.  St.  Rep.  17,  17 
So.  350;  Meyer  v.  Berlandi,  39  Minn.  438, 
1  L.R.A.  777,  12  Am.  St.  Rep.  663,  40  N. 
W.  513;  State  v.  Yardley,  95  Tenn.  546,  34 
L.R.A.  656,  32  S.  W.  481 ;  Parker  v.  Follens- 
bee,  45  111.  473;  Lower  v.  Wallick,  25  Ind. 
68;  Ex  parte  Crenshaw,  80  Mo.  447;  Cough- 
lin  v.  Ehlert,  39  ^o.  286;  McMakin  v.  Mc- 
Makin,  68  Mo.  App.  57;  Roberts  v.  Stoner, 
18  Mo.  481;  Ex  parte  Millett,  37  Mo.  App. 
76;  Ex  parte  Drayton,  153  Fed.  986;  Gulf, 
C.  k  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.  157,  41 
L.  ed.  669,  17  Sup.  Ct.  Rep.  255,  Re  Milecke, 
52  Wash.  312,  21  L.R.A.(N.S.)  259,  132 
Am.  St.  Rep.  968,  100  Pac.  743. 

There  is  no  evidence  to  sustain  the  judg- 
ment. 

State  V.  Whidbee,  124  N.  C.  796,  82  6.  E. 
318,  11  Am.  Crim.  Rep.  416;  Kitson  v. 
Farwell,  182  111.  827,  23  N.  E.  1024;  Chaun- 
cey  V.  State,  130  Ala.  71,  89  Am.  St.  Rep. 
17,  30  So.  403. 

The  taxicab  bill  was  nneoUectable. 
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Bernard  v.  Lupping,  32  Mo.  343 ;  Barney 
V.  Spangler,  131  Mo.  App.  68,  100  S.  W. 
855. 

Messrs.  Andrew  F.  KvanH,  Hunt  C. 
Moore,  H.  A.  An  It,  and  A.  F.  Smith,  for 
respondent : 

The  ordinance  is  valid  and  not  uncertain, 
unreasonable,  or  oppressive. 

Chicago  V.  Openheim,  229  111.  313,  82  N. 
E.  294,  11  Ann.  Cas.  504;  Wyman,  Pub.  Serv. 
Corp.  §  186;  Bray  v.  State,  140  Ala.  172, 
37  So.  250;  E.v  parte  Tx)renzen,  128  Cal. 
431,  50  L.R.A.  55,  79  Am.  St.  Rep.  47,  61 
Pac.  68;  State  v.  :Mi980uri  P.  R.  Co.  242 
Mo.  339,  147  S.  W.  118. 

There  was  enfficient  evidence  to  support 
the  verdict. 

State  V.  Scott,  214  Mo.  257,  113  S.  W. 
1069;  Raifeisen  v.  Young,  183  Mo.  App.  508, 
167  S.  W.  648. 

Messrs.  J.  A.  Harzfeld  and  Charles  M. 
Blackmar  also  for  respondent. 

Blair,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  conies  from  the  criminal  court 
of  Jackson  county,  wherein,  on  appeal  from 
the  munrcipal  court  of  Kansas  City,  appel- 
lant was  fined  $5  for  an  alleged  violation  of 
a  section  of  an  ordinance  of  Kansas  Citv, 
reading  thus:  "Section  1.  That  an}'  person 
who  shall  hire  a  horse-drawn  or  power- 
propelled  vehicle,  whether  carriage,  buggy, 
wagon,  automobile  or  taxicab,  for  the  pur- 
pose of  riding  therein  or  transporting  any 
goods,  wares,  or  merchandise,  and  shall  re- 
fuse to  pay  the  agreed  price,  or  the  reason- 
able price  therefor,  or  the  rate  therefor  as 
fixed  by  any  ordinance  of  Kansas  City,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  fined  not  leas  than  $1 
nor  more  than  $500.'* 

The  remainder  of  the  ordinance  prescribed 
rales  and  regulations  for  automobiles  used 
for  carrying  passengers  for  hire.  Commit- 
ment for  failure  to  pay  the  fine  is  part  of 
the  judgment  in  this  case. 

This  proceeding  grew  out  of  appellant's 
failure  to  pay  $15.40  claimed  for  the  use  oi 
an  automobile  in  which  he  rode.  Let  it  be 
assumed  the  amount  was  correct,  and  that 
appellant  refused  to  pay.  The  principal 
«|ueRtion  counsel  discuss  is  whether  the  or- 
dinance is  valid  when  tested  by  the  provi- 
sion of  §  16,  art.  2,  of  the  state  Consti- 
tution, which  forbids  imprisonment  for  debt 

A  fine  assessed  for  the  infraction  of  a 
valid  city  ordinance  is  not  within  the  pro- 
hibition mentioned.  St.  Louis  v.  Sternberg, 
69  Mo.  302,  303.  Is  this  ordinance  valid? 
It  is  true  it  gives  the  unpaid  owner  of  the 
vehicle  no  recovery  under  it;  yet  it  does 
make  the  mere  failure  to  pay  an  offense  pun- 
isliable  by  imprisonment.  Tlie  obligation 
L.R.A.1917B. 


to  pay  arose  out  of  a  contract  (Lemon  v. 
Chanslor,  68  Mo.  loc.  cit.  353,  30  Am.  Rep. 
799),  and  is  strictly  within  the  meaning  of 
the  word  ''debt"  as  used  in  the  constitution- 
al provision  forbidding  imprisonment  there- 
for. It  cannot  be  admitted  that  the  con- 
stitutional prohibition  may  be  evaded  by 
the  device  of  declaring  a  simple  breach  of 
contract  a  crime  unless  it  is  to  be  conced- 
ed that  city  councils  and  the  legislature  are 
not  restricted  at  all.  Bailey  v.  Alabama, 
219  U.  S.  loc.  cit.  242,  55  L.  ed.  201,  31  Sup. 
Ct.  Rep.  145.  Upon  this  question  the  su- 
preme court  of  Washington  said:  **Im- 
prisonment  for  debt  is  abhorrent  to  the 
spirit  of  free  government,  and  is  not  to  lie 
tolerated  under  the  form  of  penal  statutes.*' 
Re  Milecke,  52  Wash.  loc.  cit.  315,  21  LJLA. 
(N.S.)  259,  132  Am.  St.  Rep.  068,  100  Pac 
743. 

The  same  principle  was  approved  in  State 
V.  Paint  Rock  Coal  &  Coke  Co.  92  Tenn. 
loc.  cit.  83,  84,  36  Am.  St.  Rep.  68,  20  S. 
W.  499.  In  Lamar  v.  Prosser,  121  Ga.  loc. 
cit.  153,  48  S.  E.  977,  the  supreme  court 
of  Georgia,  discussing  the  same  proposition, 
said:  "The  general  assembly  of  tliis  state 
cannot,  under  the  guise  of  a  statute  creat- 
ing a  criminal  offense,  imprison  one  who  has 
failed  to  pay  a  debt." 

In  this  case  the  ordinance  did  not  re- 
quire, nor  did  the  evidence  tend  toward, 
proof  of  fraud  in  the  procurement  and  use 
of  the  vehicle.  It  is  hardly  disputable  that 
the  chauffeur  knew  appellant  had  no  money 
with  him  when  accepted  as  a  passenger. 
The  ordinance  constitutes  an  effort  to  do  in- 
directly what  the  Constitution  declares  shall 
not  be  directly  done,  and  is  therefore  in- 
valid. State  ex  rel.  Smith  v.  Neosho,  203 
Mo.  loc.  cit.  72,  73,  101  S.  W.  99. 

It  is  contended  the  ordinance  falls  with- 
in the  police  power.  "The  police  power  can- 
not be  made  a  cloak  under  which  to  over- 
throw or  disregard  constitutional  rights." 
State  V.  Missouri  P.  R.  Co.  242  Mo.  loc.  cit. 
356,  147  S.  W.  121.  Tliis  is  settled  doc- 
trine. 

The  case  of  Bray  v.  State,  140  Ala.  172, 
37  So.  250,  involved  an  ordinance  punishing 
the  failure  to  pay  hack  hire.  While  the 
court  held  the  ordinance  valid,  it  did  not 
discuss  the  provision  of  the  Alabama  Consti- 
tution prohibiting  imprisonment  for  debt, 
except  to  hold  that  "fines,  forfeitures, 
mulcts,"  etc.,  were  not  debts  within  its 
meaning.  It  did  declare  the  passage  of  the 
ordinance  within  the  council's  legislative 
power  as  a  police  regulation,  but  did  not 
argue  the  matter,  and  cited  as  authority-  a 
caHC  holding  city  councils  had  power  to  reg- 
ulate markets  and  require  certain  businesses 
to  be  transacted  therein.  The  views  of  that 
court  upon  the  particular  justification,  in 
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the  police  power,  <rf  the  ordinance  it  was 
considering,  are  not  given  in  detail  in  the 
opinion.  The  ordinance  is  not  set  out  in 
full,  and  what  it  may  have  required,  if  any- 
thing, in  respect  of  proof  of  fraud,  does  not 
appear.  In  these  circumstances  we  are  not 
inclined  to  consider  it  as  an  authority  sup- 
porting the  city's  contention  in  this  case. 

It  is  urged  the  fact  the  taxicab  company 
was  a  common  carrier  ought  to  induce  a 
different  conclusion.  There  is  no  direct 
proof  supporting  the  fact  assumed.  The 
taxicab  company  is  in  no  wise  at  the  mercy 
of  its  patrons.  It  may  require  payment  in 
advance  if  it  so  desires,  and  thus  protect 
it3elf.  Regulations  may  be  imposed  upon 
patrons  of  carriers  and  fines  may  be  as- 


sessed for  their  violation,  but  such  regula- 
tions must  accord  with  applicable  constitu- 
tional provisions,  further,  the  ordinance  is 
not  limited  to  common  carriers,  but  applies, 
by  its  terms,  to  every  horse-drawn  or  power- 
propelled  vehicle  hired  for  the  conveyance 
of  goods  or  passengers.  Again,  it  is  not 
confined  to  licensed  'vehicles,  as  was  the 
ordinance  in  Bray  v.  State,  supra. 
The  judgment  is  reversed. 

Graves,   Walker,   Paris,   and  Revelle, 

J  J.,  concur.     Woodson,  Cli.  J.,  concurs  in 
the  result. 

Bond,  J.,  dissents. 


N£W    JER6KY    COUAT    OF   £KRORS 
AND  APPKALS. 

FRANK  J.  KANE,  Plff.  in  Err., 

v. 

STATE   OF   NEW  JERSEY,   HENRY 
TITUS,  PROSECUTOR. 

(81  N.  J.  L.  594,  80  Atl.  453.) 

Tax  —  automobiles  ^  license  -*  revenue. 

1.  The  legislature  may  impose  a  license 
tax  upon  automobiles  for  revenue  purposes. 
For  other  cases,  see  License,  II.  c,  in  Dig. 

Same  —  Interstate  comnieree  —  valtdfty. 

2.  No  unconstitutional  interference  with 
interstate  commeroe  is  effected  by  a  stat- 
ute imposing  upon  automobiles  passing 
through  the  state,  together  with  those  owned 
and  used  in  the  state,  a  license  tax  for 
revenue  purposes,  the  proceeds  of  which  are 
to  be  applied  to  the  upkeep  of  the  highway. 
For  other  cases,  see  Commerce,  IV,  a,  in 

Dig.  l-oZ  N.  8. 

S&me  —  property  —  value. 

3.  That  a  license  tax  on  automobiles  is 
graduated  according  to  the  hai*se  power  of 
the  machine  does  not  constitute  it  a  pro^ 
erty  tax  so  as  to  render  it  invalid  because 
not  imposed  according  to  value. 

For  oiher  cases,  see  License,  II.  e,  in  Dig. 
1-52  X.  S. 

(June  22,  1911.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  affirming  a  judgment  of  the 
Recorder's  Court  of  the  City  of  Paterson, 


Note.  —  Generally  as  to  the  validity  of  ex- 
cise or  license  tax  upon  motor  vehicles,  see 
notes  to  Christy  v.  Elliott,  1  L.R.A.(N.S.) 
215;  Mark  v.  District  of  Columbia,  37 
I..T(.A.(X.S.)  440;  Re  Hoffert,  r>2  L.R.A. 
(N.S.)    949,  and  Re  Kessler,  L.R.A.1915D, 

322. 

As  to  regulation  of  jitney  buses,  see  notes 
T^R.A.unTB. 


convicting  defendant  of  violating  the  auto- 
mobile law.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Grif^g^,  John  yj. 
Har^injiT,  and  Charles  Thaddeus  Terry, 
for  plaintiff  in  error: 

The  license  fees  exacted  from  owners  of 
automobiles  by  the  Act  of  1908  are  not 
limited  to  the  cost  of  registration  and  in- 
spection, but  exceed  that  cost  to  an  extent 
so  large  as  to  require  the  court  to  judi- 
cially determine  that  they  are  intended  as 
revenue  measures. 

State,  North  Hudson  County  R.  Co.  Pros- 
ecutors, V.  Hoboken,  41  N..J.  L.  71;  Laundry 
License  Case,  22  Fed.  701;  Philadelphia  v. 
Western  U.  Teleg.  Co.  82  Fed.  797;  Pick- 
ard  v.  Pulhnaii  Southern  Car  Co.  117  U. 
S.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Rep.  635; 
Smith  v.  Alabama,  124  U.  S.  465,  31  L.  ed. 
608,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct. 
Rep.  564;  Com.  v.  Stodder,  2  Cush.  562,  48 
Am.  Dec.  679;  Mulcahy  v.  Newark,  57  N. 
J.  U  513,  31  Atl.  226;  Johnson  v.  Asbury 
Park,  60  N.  J.  L.  427,  39  Atl.  693;  State. 
Mulilenbrinck,  Prosecutor,  v.  Long  Branch, 
42  N.  J.  L.  364,  36  Am.  Rep.  518;  Boston  v. 
Schaffer,  9  Pick.  415;  Chilvers  v.  People, 
11  Mich.  43;  Adams  Exp.  Co.  v.  Owensboro, 
85  Ky.  265,  3  S.  W.  370. 

These  fees  are  a  tax  upon  property,  and  as 
such  are  not  laid,  in  accordance  with  the 
requirements  of  the  Constitution  of  New 
Jersey,  upon  the  true  value  of  the  vehicles, 
but  are  arbitrarily  fixed  upon  the  basis  of 
their  horse-power  capacity;  hence  they  are 


to  Dickey  v.  Davis,  L.R.A.1915F,  840,  and 
Memphis  v.  State,  L.R.A.1916B,  1166;  and 
see  later  case,  Desser  r.  Wichita,  L.R.A. 
19i6D,  246. 

Other  analogous  questions  in  relation  to 
license  taxes  are  discussed  in  annotations 
that  may  be  found  by  consulting  the  Indexes 
to  L.R.A.  Notes  under  the  title  "License." 
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illegal  agninst  ail  persons,  whether  reaidentd 
or  nonrefiidents. 

State,  Muhlenbrinck,  Prosecutor,  v.  Long 
Branch,  42  N.  J.  L.  364,  36  Am.  R^.  518. 

This  tax  cannot  be  supported  as  a  tax 
upon  a  business  or  occupation,  or  as  a  privi- 
lege tax. 

Vincent  v.  Grandatl  &  6.  Co.  181  App. 
Div.  200,  116  N.  Y.  Supp.  600;  Indiana 
Springs  Co.  v.  Brown,  165  Ind.  465,  1  L.R.A. 
(N.S.)  238,  74  N.  E.  615,  6  Ann.  Cas.  656, 
18  Am.  Neg.  Rep.  392;  Mason  ▼.  West,  61 
App,  Div.  40,  70  N.  Y.  Supp.  478;  Chicago 
V.  Banker,  112  111.  App.  94;  Chicago  v.  Col- 
lins, 175  111.  445,  49  L.R.A.  408,  67  Am.  St. 
Rep.  224,  61  N.  E.  907;  Densmore  v.  Erie, 
20  Pa.  Co.  Ct.  513;  Swift  v.  Topeka,  43 
Kan.  671,  8  L.R.A.  772,  23  Pac.  1075;  Ma- 
comber  V.  Nichols,  34  Mich.  212,  22  Am. 
Rep.  522;  Wright  v.  Crane,  142  Mich.  508, 
106  N.  W.  71,  19  Am.  Neg.  Rep.  336;  Com. 
V.  Stodder,  2  Cush.  562,  48  Am.  Dec.  679: 
Moses  V.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  21 
111.  516. 

The  imposition  of  license  fees  for  revenue 
purposes  upon  nonresidents  of  the  state  of 
New  Jersey  passing  through  the  state  in  a 
motor  vehicle  is  violative  of  the  Constitu- 
tion of  the  United  States,  in  that  such  non- 
residents passing  through  the  state  arc 
engaged  in  interstate  conunerce,  and  the  im- 
position of  license  fees  for  revenue  upon 
them  is  a  burden  on  interstate  conounerce, 
and  not  within  ^e  power  of  the  state  to 
impose. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
28;  Passenger  Cases,  7  How.  283,  12  L.  ed. 
702;  Oilman  v.  Philadelphia,  3  WalL  713, 
18  L.  ed.  96;  Pennsylvania  v.  Wheeling  k  B. 
Bridge  Co.  18  How.  421,  16  L.  ed.  436; 
Mobile  County  v.  Kimball,  102  U.  8.  691, 
26  L.  ed.  238;  Lord  v.  Goodall,  M.  k  P.  8. 
S.  Co.  102  U.  8.  544,  26  L.  ed.  226;  Cov- 
ington k  C.  Bridge  Co.  ▼.  Kentucky,  154 
U.  S.  204-218,  38  L.  ed.  962-969,  4  Inters. 
Com.  Rep.  649,  14  Sup.  Ct.  Rep.  1087; 
Sinnot  v.  Davenport,  22  How.  227,  16  L. 
ed.  243;  Moran  v.  New  Orleans,  112  U.  S. 
69,  28  L.  ed.  653,  5  Sup.  Ct.  Rep.  38;  Belden 
V.  Chase,  150  U.  S.  674,  37  L.  ed.  1218,  14 
Sup.  Ct.  Rep.  264;  Re  Debs,  158  U.  S.  564. 
.39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900;  Robbins 
V.  Taxing  Dist.  120  U.  8.  489,  493,  30  L. 
ed.  694,  696,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592;  Crutcher  v.  Kentucky,  141 
U.  S.  47,  36  L.  ed.  649,  11  Sup.  Ct.  Rep. 
851;  Brennan  v.  Titusville,  163  U.  S.  289- 
302,  38  L.  ed.  719-723,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Rep.  829;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L 
ed.  158,  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct.  Rep.  826. 
L.R.A.1917B. 


Messrs.  Xelson  B.  OAskill,  Assistant  At- 
torney General,  axid  B^dmund  Wilson,  At- 
torney General,  for  defendant  in  error: 

The  fee  required  by  the  act  and  its  amend- 
ment is  not  a  tax  upon  property. 

Unwen  v.  State,  73  N.  J.  L.  530,  64  Atl. 
363,  75  N.  J.  L.  500,  68  Atl.  110. 

Revenue  is  not  inconsistent  with  an  ex- 
ercise of  the  police  power. 

1  Tiedeman,  State  k  Federal  Control  of 
Persons  &  Property,  p.  482;  Gartside  v. 
East  St.  Louis,  43  111.  47 ;  Huse  v.  Glow, 
119  U.  S.  543,  30  L.  ed.  487,  7  Sup.  Ct.  Rep. 
313;  Bogart  v.  State,  10  Ohio  Dec.  Re- 
print, 365,  20  Ohio  L.  J.  458. 

The  state  is  not  limited  in  the  exercise 
of  its  police  power  by  the  fact  that  a  pos- 
sible subject  of  the  police  power  may  be 
engaged  in  interstate  commerce. 

Freund,  Pol.  Power,  p.  82;  Walling  v. 
Michigan,  116  U.  S.  465,  29  L.  ed.  694,  6 
Sup.  Ct.  Rep.  454;  Leisy  v.  Hardin,  135 
U.  8.  108,  34  L.  ed.  132,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681;  Escanaba  k  L. 
M.  Transp.  Co.  v.  Chicago,  107  U.  S.  683, 
27  L.  ed.  445,  2  Sup.  Ct.  Rep.  185;  Mobile 
County  v.  Kimball,  102  U.  S.  698,  26  L.  ed. 
240;  Oilman  v.  Philadelphia,  3  Wall.  726, 
18  L.  ed.  99;  Pacific  Coast  S.  S.  Co.  v.  Rail- 
road Comrs.  9  Sawy.  253,  18  Fed.  11;  Peirce 
v.  New  Hampshire,  5  How.  678,  12  L.  ed. 
289 ;  Missouri,  K.  k  T.  R.  Co.  v.  Haber,  169 
U.  8.  628,  42  L.  ed.  883,  18  Sup.  Ct.  Rep. 
488;  Michigan  Teleph.  Co.  v.  Charlotte,  93 
Fed.  12;  King  v.  American  Transp.  Co.  1 
Flipp.  1,  Fed.  Cas.  No.  7,787;  Robbins  v. 
Taxing  Dist.  120  U.  8.  493,  30  L.  ed.  606,  1 
Inters.  Com.  Rep.  46,  7  Sup.  Ct.  Rep.  592; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  215,  29  L.  ed.  166,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Hannibal  k  St. 
J.  R.  Co.  V.  Husen,  95  U.  S.  470,  24  L.  ed. 
529;  Re  Minor,  6  Inters.  Com.  Rep.  329, 
69  Fed.  236:  New  York  v.  Miln,  11  Pet.  138, 
9  L.  ed.  662;  Louisville  k  N.  R.  Co.  v. 
Kentucky,  183  U.  S.  518,  46  L.  ed.  306,  22 
Sup.  Ct.  Rep.  95;  Austin  v.  Tennessee,  179 
U.  8.  349,  45  L.  ed.  228,  21  Sup.  Ct.  Rep. 
132;  United  States  v.  New  Bedford  Bridge, 
1  Woodb.  k  M.  401,  Fed.  Cas.  No.  15,867; 
Covington  k  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  209,  38  L.  ed.  965,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct.  Rep.  1087;  Crutcher  v. 
Kentucky,  141  U.  S.  61,  36  U  ed.  663,  11 
Sup.  Ct.  Rep.  861;  Erb  v.  Morasch,  177 
U.  S.  685,  44  L.  ed.  898,  20  Sup.  Ct.  Rep. 
819;  Smith  v.  Alabama,  124  U.  S.  480,  31 
L.  ed.  513,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct.  Rep.  664;  McCall  v.  California,  136  U. 
S.  104,  34  L.  ed.  391,  3  Inters.  Com.  Rep. 
181,  10  Sup.  Ct.  Rep.  881;  Chicago,  M.  k 
St.  P.  R.  Co.  V.  Solan,  169  U.  S.  137,  42 
L.  ed.  692,  18  Sup.  Ct  Rep.  289. 
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Gnmiwieay,  Ch.  J.,  delivered  the  opinion 
of  the  eouxt: 

The  plaintiff  in  error,  a  resident  of  the 
state  of  New  York,  while  driving  his  auto- 
mobile along  the  highways  of  this  state,  on 
his  way  from  his  plaee  of  residence  to  a 
town  in  the  state  of  Pennsylvania,  was  ar- 
rested for  violating  the  15th  and  16th  sec- 
tions of  the  automobile  law  of  1008  (Pamph. 
Laws  1008,  p.  615),  by  not  having  roistered 
his  machine,  or  paid  the  fee  required  for 
doing  so;  and  by  not  having  filed  with  the 
secretary  of  state  a  duly  executed  instru- 
ment constituting  that  official  his  attorney, 
upon  whom  all  original  prpoess  in  any  action 
or  legal  proceeding  brought  against  him, 
and  arising  out  of  the  operation  of  his  auto- 
mobile within  the  state,  might  be  served. 
His  prosecution  for  this  offense  followed  his 
arrest,  and  resulted  in  a  conviction.  Upon 
a  review  of  that  conviction  by  the  supreme 
oourt,  there  was  an  affirmance;  the  court 
considering  that  the  case  was  governed  by 
its  deliverance  in  State,  Cleary,  Prosecutor, 
V.  Johnston,  70  N.  J.  L.  40,  74  AtL  538. 
The  plaintiff  in  error,  by  the  present  writ, 
attacks  the  legality  of  the  original  convic- 
tion, and  of  its  affirmance. 

The  first  contrition  made  in  his  behalf 
is  that  the  automobile  law  of  1008  is  invalid, 
because  the  license  fees  exacted  by  it  are 
not  limited  to  the  cost  of  registration  and 
inspection,  and  the  act  is  therefore  intended 
as  a  revenue  measure.  In  Slate,  Cleary, 
Prosecutor,  v.  Jolmston,  supra,  the  proofs 
submitted  were  not  considered  by  the  court 
to  be  demonstrative  that  the  statute  was  a 
revenue  measure;  the  court,  however,  point- 
ed out  that  if  such  was  conceded  to  be  its 
object,  the  law  was  nevertheless  not  invalid 
on  that  account,  for  the  reason  that  the  im- 
position of  license  fees  for  revenue  purposes 
was  clearly  within  the  sovereign  power  of 
the  state.  We  agree  with  counsel  of  the 
plaintiff  in  error  that  the  proofs  taken  in 
the  present  case  satisfactorily  show  that 
the  present  automobile  law  is  a  revenue 
measure,  but  hold,  in  accordance  with  the 
view  expressed  by  the  supreme  court,  and 
above  adverted  to,  that  in  passing  it  the 
legislature  was  fully  within  the  powers  con- 
ferred upon  it  by  the  (constitution.  The 
former  decisions  of  our  courts,  upon  this 
subject  are  fully  cited  in  the  opinion  in  the 
Cleary  Case,  and  a  re-citation  ol  them  by 
us  is  unnecessary. 

It  is  further  contended  by  the  plaintiff  in 
error  that,  conceding  the  power  of  the  legis- 
lature to  impose  license  fees  upon  its  own 
citisens  for  the  purpose  of  raising  revenue, 
the  statute  under  consideration,  becanse  it 
imposes  such  fees  upon  nonresidents  passing 
through  the  state,  and  engaged  in  interstate 
commerce,  violates  the  commerce  provision 
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of  the  Federal  Constitution,  and  is  therefore, 
to  that  extent,  void;  that  plaintiff  in  error 
was  so  engaged  at  the  time  of  his  arrest; 
and  that  for  this  reason  his  conviction 
should  be  set  a^de. 

We  are  willing  to  assume,  in  tlie  discus- 
sion of  this  point,  that  the  claim  of  the 
plaintiff  in  error  that,  at  the  time  of  Ins 
arrest,  he  was  engaged  in  interstate  com- 
merce, is  justified  by  the  fact.  This  being 
so^  the  important  question  remains  whether 
the  act  of  1008  is  to  any  extent  a  regula- 
tion of  commerce  between  the  states,  with- 
in the  meaning  of  the  commerce  clause  ol 
the  Federal  Constitution.  That  it  affects 
interstate  commerce  is  true.  But  state  laws 
may  do  this  without  being  obnoxious  to  the 
constitutional  provision  tqppealed  to.  For 
example,  a  state  may  erect,  or  authorize  the 
erection,  of  wharves  along  the  banks  of  its 
navigable  rivers  which  are  used  for  ccnn- 
merce  between  the  states,  and  charge,  or  au- 
thorize to  be  charged,  wharfage  fees  for  the 
privilege  of  receiving  and  landing  thereon 
passengers  and  freight  which  come  from  oth- 
er states,  without  infringing  upon  that  pro- 
vision. The  imposition  of  such  charges,  al- 
though affecting  interstate  commerce,  is 
nevertheless  a  Ic^timate  exercise  of  state 
power.  Parkersburg  &,  0.  River  Transp.  Co. 
V.  Parkersburg,  107  U.  8.  601,  27  L.  ed. 
584,  2  Sup.  Ct.  Rep.  732.  So,  too,  a  state 
may  construct  locks  in  such  rivers,  in  order 
to  improve  the  navigation  thereof,  and 
legally  charge  reasonable  tolls  to  per«ons 
using  such  locks  while  engaged  in  interstate 
conunerce.  Huse  v.  Glover,  110  U.  S.  543, 
30  L.  ed.  487,  7  Sup.  Ct.  Rep.  313.  It  may 
construct,  er  authorize  to  be  constructed, 
in  such  waters,  booms  for  the  purpose  of 
increasing  the  facility  with  which  the  busi- 
ness of  floating  and  gathering  logs  may  be 
conducted  thereon,  and  lawfully  charge,  or 
authorize  to  be  charged,  reasonable  sums 
for  the  use  of  such  booms  in  the  floating 
of  logs  from  a  point  within  the  state  to  a 
point  outside  thereon,  or  vice  versa.  Lind- 
say 4  P.  Co.  V.  Mullen,  170  U.  8.  126,  44  L. 
ed.  400,  20  Sup.  Ct.  Rep.  325.  A  state  may 
do  these  things  because,  having  expended 
moneys,  either  itself  or  by  the  agencies 
created  by  it,  in  increasing  the  facility  with 
which  commerce,  either  interstate  or  intra- 
state, may  be  carried  on,  it  is  entitled  to 
charge  a  fair  remuneration  for  the  outlay 
made  by  it,  and  for  the  maintenance  of  the 
public  work  which  it  has  constructed. 

A  very  ordinary  example  of  the  exercise 
of  this  power  is  the  construction  of  public 
roads  known  as  "turnpikes'*  by  agencies 
created  by  the  state,  for  the  use  of  whicii 
tolls  are  permitted  to  be  charged  to  persons 
using  the  same.  Such  public  roads  are  open 
'  to  the  use  of  every  pers<m  desiring  to  travel 
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upon  them  upon  payment  of  the  tolls  author- 
ized to  be  charged,  but  it  has  never  been 
suggested,  so  far  as  we  are  aware  (and 
certainly  any  such  suggestion  would  be  with- 
out merit),  that  a  team  and  wagon  bring- 
ing merchandise  from  another  state  is 
entitled  to  the  use  of  these  improved  higli- 
ways,  without  the  payment  of  the  required 
ko]\,  because  engaged  in  interstate  commerce. 
Although,  ordinarily,  turnpikes  are  built 
and  owned  by  corporations  created  by  the 
state,  for  the  purpose  of  constructing  and 
maintaining  them,  what  the  state  may  do 
indirectly  through  sucli  agencies  it  may  do 
directly;  that  is,  it  may  itself  lay  out  and 
construct  such  improved  public  roads,  and 
charge  reasonable  tolls  to  all  persons  using 
the  same,  without  regard  to  the  character 
of  the  business  for  which  they  are  being 
used.  And  this  is  practically  what  New 
Jersey  is  now  doing.  It  has  spent  millions 
of  dollars  in  improving  the  roads  of  the 
state,  and  is  yearly  expending  hundreds  of 
thousands  more  in  their  extension  and  main- 
tenance. It  has  foimd  that  the  use  of  these 
roads  by  heavy  and  swiftly  moving  automo- 
biles results  in  their  rapid  deterioration, 
and  increases  largely  the  annual  expense  of 
maintaining  them  in  proper  condition.  It 
eon^«iders,  and  rightly,  we  think,  that  a  user 
of  its  roads,  which  is  so  abnormally  destruc- 
tive, should  no  longer  be  free,  and  by  the 
law  of  1908  it  imposes  upon  all  of  these 
vehicles  which  are  driven  over  its  roads  a 
charge  for  such  user,  for  the  purpose  of  rais- 
ing revenue  to  be  applied  to  their  upkeep. 
Instead  of  charging  mileage  fee,  or  toll,  to 
be  regulated  by  the  distance  traveled,  it  has 
seen  fit  to  require  the  payment  of  a  lump 
sum  by  the  owners  of  such  machines,  for 
the  privilege  of  using  its  roads;  the  charge 
being  regulated  by  the  horse  power  shown, 
viz..  automobiles  of  10  horse  power  or  less 
are  charged  $3,  those  between  10  and  30 
horse  power  $5,  and  those  of  more  than  30 
horse  power  $10.  The  payment  of  these  fees 
is  lequired,  alike  by  residents  and  nonresi- 
dents, for  machines  used  for  pleasure  or  for 
commerce.  No  discrimination  whatever  is 
made  by  the  statute  in  favor  of  any  person 
or  any  automobile.  It  is  absolutely  impar- 
tial in  its  operation.    By  paying  the  fee  re- 


quired, the  owner  of  an  automobile,  whether 
a  resident  or  nonresident,  is  entitled  to  use 
the  same  upon  the  roads  of  the  state  to  the 
fullest  extent  he  may  desire. 

The  charging  of  an  annual  sum  for  the 
use  of  its  higliways  by  automobiles,  instead 
of  a  mileage  fee,  is  clearly  a  matter  within 
the  discretion  of  the  state.  No  constitution- 
al objection  lies  in  the  way  of  a  legislative 
body  prescribing  any  mode  of  measurement 
to  determine  the  amount  it  will  charge  for 
the  pri^dlege  it  bestows.  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  694,  33  L.  ed.  1025, 
10  Sup.  Ct.  Rep.  593.  The  only  limit  upon 
its  power  is  that  the  amount  charged  shall 
not  be  unreasonable;  and  there  is  no  sug- 
gestion that  such  a  condition  is  created  by 
the  present  law.  We  conclude,  therefore, 
that  the  contention  of  the  plaintiff  in  error, 
that  the  Act  of  1908  contravenes  the  Federal 
Constitution,  is  without  substance. 

It  is  further  contend(-d  on  behalf  of  the 
plaintiff  in  error  that  the  imposition  pro- 
vided by  the  Act  of  1908  is  a  property  tax, 
and  invalid  because  it  is  imposed  without 
regard  to  the  value  of  the  property  upon 
which  it  is  laid.  What  we  have  already  said 
disposes  of  this  contention.  The  character 
of  the  imposition  is  not  determined  by  the 
mode  adopted  in  fixing  its  amount.  Main? 
v.  Grand  Trunk  R.  Co.  142  U.  S.  217,  35 
L.  ed.  994,  3  Inters.  Com.  Rep.  807,  12  Sup. 
Ct.  Rep.  121,  163.  The  imposition  is  a 
license  or  privilege  tax  charged  in  the  na- 
ture of  compensation  for  the  damage  done 
to  the  roads  of  the  state  by  the  driving  of 
these  machines  over  them,  and  is  properly 
based,  not  upon  the  value  of  the  machine, 
but  upon  the  amount  of  destruction  caused 
bv  it. 

The  other  errors  assigned  and  argued  are 
fully  discussed  by  the  Supreme  Court  in 
its  opinion  in  State,  Clcary,  Prosecutor,  v. 
Johnston,  and  we  are  entirely  content  with 
the  disposition  there  made  of  them. 

The  judgment  under  review  will  be  af- 
firmed. 

Affirmed  by  the  Supreme  Court  of  the 
the  United  States,  December  4,  1916,  in 
242  U.  S.  160,  61  L.  ed.  — ,  37  Sup.  Ct.  Rep. 
30. 
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S.  J.  DULIN,  Appt., 

V. 

C.  G.  BAILEY  et  al. 
(—  N.  C.  — ,  90  S.  E.  689.)' 

Case  —  mntflntlon  of  will  •—  liability. 

1.  One  mutilating  another's  will   is  lia> 
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ble  in  tort  to  a  legatee  who  is  thereby  de- 
prived of  the  provision  whidi  the  will  made 
for  him. 

For  other  caeea,  see  Case,  /.  in  Dig,  1-62 
A'.  8, 

Venue  —  action  for  spoliation  of  will. 

2.  An  action  to  recover  damages  from  one 

■ '  - 

Note.  —  As  to  liability  for  mutilation  or 
spoliation  of  will,  see  annotation  follow- 
ing this  case,  post,  568. 
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who  deprived  another  of  a  \egeLcy  hj  BpoUa- 
tion  of  the  will  ot  a  third  person  may  be 
brought  in  the  county  where  the  plaintiff 
resides. 

Far  other  oases,  see  Venue,  I,  in  Dig,  1-52 
N.  8. 

(November  29,  1916.) 

APPEAL    by    plaintiff    from    a    n<m8uit 
granted    by    the    Superior    Court    for 
Rowan  County  in  an  action  brought  to  re- 
cover damages  for  depriving  plaintiff  of  a 
legacy  by  spoliation  of  a  will.     Beversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  W.  Garland  for  appellant. 
Mr.  £.  L.  Gaither  for  appellees. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  alleges  that  after  the  death 
of  W.  A.  Bailey  the  defendants  conspired  to 
deprive  the  plaintiff  and  others  of  ^e  bene- 
fits of  his  last  wilUby  removing  from  the 
paper  writing  to  whidi  the  sheet  of  paper 
containing  the  alleged  signature  of  the  de- 
ceased was  attached  that  part  providing 
for  the  legacy  to  the  plaintiff  and  others, 
and  substituting  other  provisions  therefor. 
The  plaintiff  obntends  that  thereby  a  previ- 
ous will  has  been  admitted  to  probate.  In 
the  eourse  of  tlie  proceeding  the  plaintiff 
asked  for  the  appointment  ol  a  commis- 
sioner to  take  the  examination  of  the  de- 
fendants in  the  nature  of  a  bill  of  discov- 
ery. The  defendants  demurred  that  the 
complaint  did  not  state  a  cause  of  action. 
The  court  sustained  the  demurrer,  and  held 
that  unless  the  will  that  had  been  proven 
in  common  form  was  attacked  and  set  aside 
by  caveat,  the  plaintiff  could  not  maintain 
the  cause  of  action  set  out  in  the  complaint- 
This  put  an  end  to  the  plaintiff's  further 
progress  in  the  cause,  and  he  took  a  non- 
suit and  appealed. 

The  plaintiff  is  not  seeking  to  attack  the 
will  on  record,  nor  to  probate  what  he  al- 
leges was  a  subsequent  will.  He  is  not 
seeking  to  recover  anything  out  of  the  es- 
tate, but  is  bringing  an  action  of  tort 
against  the  parties  who,  as  she  alleges,  eon- 
spired  and  injured  her  by  r^noving  the 
clause  of,  and  the  signature  to,  what  was 
a  subsequent  will  by  which  she  would  have 
received  a  legacy.  •  It  is  an  action  of  spolia- 
tion by  which  she  alleges  the  defendants 
have  prevented  her  receiving  the  sum  of 
money  which  was  due  her  if  they  had  not 
fraudulently  altered  and  defaced  the  subse- 
quent will.  She  alleges  that  she  does  not 
attempt  to  set  up  the  second  will,  because 
the  evidence  accessible  to  her  would  not 
prove  its  entire  contents.  She  prefers,  there- 
fore, to  bring  this  action  against  the  de- 
fendants for  their  wrongdoing  in  fraudulent 
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ly  destroying  the  part  of  the  will  which  was 
beneficial  to  herself. 

Though  this  action  seems  to  be  of  the 
first  impression  in  this  state,  and  is  doubt- 
less a  very  unusual  one,  there  is  founda- 
tion and  reason  for  the  action  upon  well- 
settled  principles  of  law,  and  we  are  not 
entirely  without  precedent.  In  Tucker  v. 
Phipps,  3  Atk.  359,  26  Eng.  Reprint,  1008, 
cited  in  Barnesly  v.  Powel,  1  Ves.  Sr.  284, 
27  Eng.  Reprint,  1034,  it  was  held  that,  the 
spoliation  being  clearly  proven,  the  plaintiff 
could  maintain  his  action  without  setting 
up  the  will  by  a  probate.  It  was  held  that 
where  a  will  is  destroyed  or  concealed,  while 
the  general  rule  is  to  probate  the  alleged 
will  by  proof  in  the  ecclesiastical  court 
[which  was  there  the  court  for  probate 
wills],  yet  the  legatee  might  bring  his  ac- 
tion for  the  damage  sustained  by  spoliation 
and  suppression. 

In  that  case  the  spoliation  was  alleged  to 
have  been  a  destruction  or  concealment  of 
the  will  by  the  executor.  Such  action 
against  a  stranger  is  even  more  appropriate 
than  an  independent  action  against  tlie 
executor.  Tucker  v.  Phipps  is  to  be  found 
in  26  Eng.  Reprint,  1008.  Another  case 
very  much  in  point  is  Barnesly  v.  Powel, 
1  Ves.  Sr.  284,  27  Eng.  Reprint,  1034,  in 
which  Tucker  v.  Phipps  is  cited  as  author- 
ity, and  the  court  also  refers  with  approval 
to  "a  late  case  where  the  defendant  burned 
a  will,  in  which  was  a  legacy  to  the  plain- 
tiff, so  that  it  could  not  be  proved  in  the 
ecclesiastical  coiu't  (which  cannot  prove  a 
will  on  iQose  parts  of  the  contents  of  it), 
yet  on  evidence  of  there  being  such  a  will, 
and  the  defendant's  destroying  it,  the  court 
decreed  the  legacy  to  the  plaintiff,  as  the 
defendant  by  his  own  iniquity  had  pre- 
vented the  plaintiff  from  coming  at  it." 

There  may  be  other  precedents,  but  the 
instances  must  have  been  rare.  Even  if 
there  had  been  no  precedent,  it  would  seem 
that,,  upon  the  principle  of  justice  that  there 
is  ''no  wrong  without  a  remedy,"  the  plain- 
tiff is  entitled  to  maintain  this  action,  if, 
as  she  alleges,  the  defendants  conspired  and 
destroyed  the  subsequent  will  in  which  the 
legacy  was  left  her.  If  she  cannot  prove 
the  destroyed  will  because  unable  to  prove 
the  entire  contents  thereof  (Re  Hedgepeth, 
150  N.  C.  246,  63  8.  E.  1025),  surely  she  is 
entitled  to  recover  of  the  defendants  for  the 
wrong  they  have  done  her  by  the  conspiracy 
and  destruction  of  the  will,  and  the  measure 
of  her  damages  will  be  the  legacy  of  which 
she  has  been  deprived.  It  may  be  very  dif- 
ficult for  her  to  prove  her  allegations  by 
legal  evidence  and  satisfactory  to  a  jury, 
but  with  that  we  have  nothing  to  do.  The 
only  question  presented  to  us  is  the  ruling 
of  the  court  below  that  the  complaint  does 
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not  state  a  cause  of  action;  and  in  this  we 
think  the  court  below  was  mistaken. 

As  the  action  is  not  to  set  up  the  will, 
nor  against  the  estate,  but  against  the  de- 


fendants indiTidually  for  their  tort,  the  ac- 
tion could  be  brought  in  the  county  where 
the  plaintiff  resides. 
Reversed. 


AnnotatiDii — ^Liability  for  matOatioii  or  spoliatum  of  wOL 


The  decision  in  Dulin  v.  Bailet,  ante, 
556,  seems  sound  and  reasonable.  That 
an  action  of  tort  for  damages  will  lie 
by  one  injured  by  the  spoliation  of  a  will 
hus  already  been  held  in  at  least  one  in- 
stance prior  to  the  reported  case,  the  ac- 
tion, however,  not  having  been  brought 
until  after  the  will  had  been  correctly 
probated. 

In  Taylor  v.  Bennett  (1885)  1  Ohio 
C.  D.  57,  1  Ohio  C.  C.  95,  the  plaintiffs, 
after  proving  the  will  of  their  father, 
braught  an  action  against  one  who  had 
spoliated  it  by  cutting  out  the  names  of 
the  witnesses  and  other  material  parts, 
alleging  that,  by  reason  of  such  wrong- 
ful acts,  the  plaintiffs  were  compelled  to 
employ  counsel  and  institute  legal  pro- 
ceedings in  the  probate  court  of  the  coun- 
ty, for  the  purpose  of  having  the  said 
will  proved  and  admitted  to  record  by 
said  court,  and  that  they  were  compelled 
to  expend  their  time  and  money  in  and 
about  the  probate  of  the  said  will;  and 
they  recovered  judgment. 

Tucker  v.  Phipps  (1746)  3  Atk.  360, 
26  Eng.  Reprint,  1008,  cited  in  Dulint  v. 
Bailey,  was  a  bill  in  equity,  reciting  that 
the  defendant  had  destroyed  or  concealed 
a  will  of  the  plaintiff's  father-in-law 
which  gave  the  plaintiff's  wife  a  legacy, 
and  it  was  held  that  the  plaintiff  was  en- 
titled to  an  immediate  decree  for  pay- 
ment of  the  legacy,  although  the  will  had 
not  been  probated. 

In  this  connection  it  is  interesting  to 
refer  to  two  or  three  of  the  cases  where 
relief  was  granted  in  equity. 

Thus,  in  Woodruff  v.  Burton  (1719; 
Eng.)  referred  to  in  the  decision  of  the 
Master  of  the  Rolls  in  Dalston  v.  Coats- 
worth  (1721)  1  P.  Wms.  734,  24  Eng. 
Reprint,  591, — "A  devisee  brought  his 
bill  against  the  heir,  and  it  being  made 


to  appear  that  there  was  such  a  will  as 
the  plaintiff  had  snggestedi  and  that  the 
defendant  had  destroyed  it,  the  Lord 
Chancellor  Parker  deereed  the  defendant 
to  convey  the  premises  to  the  plaintiff  in 
fee,  and  to  deliver  up  the  possession, 
which  (his  Honour  said)  seemed  to  him 
to  be  the  most  effeetual  and  reasonable 
decree." 

A  similar  decision  was  made  in  Wil- 
liams V.  Williams  (1863)  33  Beav.  306, 
55  Eng.  Reprint,  385,  3  New  Reports, 
100,  9  Jur.  N.  S.  1267,  9  L.  T.  N.  S.  566, 
12  Week.  Rep.  140.  So,  where  the  heir 
suppressed  the  will  against  the  sole  dev- 
isee and  legatee,  equity  decreed  that  the 
estate  would  be  held  against  him  till  he 
produced  the  wilL  Hampden  v.  Hamp- 
den (1709)  3  Bro.  P.  C.  550,  1  Eng.  Re- 
print, 1492. 

It  may  be  noted  that  the  quotation  in 
DuLiN  V.  Bailet,  from  Bamesly  v.  Powel 
(1749)  1  Yes.  Sr.  284,  27  Eng.  Reprint, 
1034,  is  from  the  plaintiff's  ai)[^ment, 
and  not  from  the  court's  opinion. 

Of  interest  by  way  of  analogy  is  the 
case  of  Mitchell  ▼.  Langley,  LJ%.A.1916C, 
1134,  holdii^  that  one  named  as  a  bene- 
ficiary in  a  certificate  issued  by  a  bene- 
fit society,  though  not  having  sneh  a 
vested  interest  as  to  prevent  the  member 
from  ohangii^  beneficiaries,  had  sneh  an 
interest  as  would  sustain  an  action 
against  a  third  person  who,  by  false  and 
malicious  defamation  of  the  beneficiary, 
fraudulently  induced  the  member  to 
change  beneficiaries ;  and  see  comment  in 
footnote  to  that  case. 

In  connection  with  the  general  snbjeet 
reference  may  be  made  to  the  notes  on 
impressing  constmetive  tmsts  on  the 
shares  of  heirs,  etc.,  in  8  L.R.A.(N.S.) 
698;  31  L.R.A.(N.S.)  176;  and  33  L.R.A. 
(N.8.)  996.  B.  B.  B. 
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SOUTHERN  SURETY  COMPANY,  Plff.  in 

Err., 

V. 

MUNICIPAL  EXCAVATOR  COMPANY. 
(—  Okla.  — ,  160  Pac.  «17.) 

Pleading  —  construction  —  exhibits. 

1.  The  allegations  of  a  petition  challenged 

Headnotes  by  Gat.bbaith,  C 
Ii.R.A.1917B. 


by  a  general  demurrer  must  be  eoafltrued  in 
oonnection  witii  the  exhibits  attached  to  the 
petition. 

For  other  00869,  see  Pleading,  X,  h,  in  Dig. 
1-5^  N.  8. 

Bond  —  contractors  -^  rented  mttcliine<s. 

2.  A  claim  for  rentals  due  for  the  use  of 
certain   trenching   machines   let   to   a   con- 

Xote.  —  The  nature  of  labor  or  materials 
\iiiich  will  support  an  action  upon  a  con- 
tractor's bond  is  considered  in  the  notes  to 
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tractor  in  charge  of  the  construction  of  a 
waterworks  system  for  a  municipal  goyem- 
ment  is  not  ^^labor  and  material  furnished 
in  the  .construction  of  such  public  improye- 
ment,"  and  is  not  protected  by  the  bond  re- 
quired by  §  3881,  Rey.  Laws  1910,  and  the 
surety  on  such  bond  is  not  liable  for  such 
indebtedness. 

For  other  cases,  see  Bonds,  IL  a«  in  Dig, 
1-52  N,  8, 

(July  25,  1916.) 

IpRROR  to  the  District  Court  for  Okla- 
'J  homa  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recoyer  a  balance  alleged  to  be  due  for  labor 
and  material  furnished  in  the  construction 
of  a  public  improvement.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  E.  C.  Stanard,  J.  H.  Wahl, 
and  C.  H.  £nnis,  for  plaintiff  in  error: 

One  who  simply  rents  a  contractor  a  ma- 
chine with  which  to  do  excavating  on  pub- 
lie  works  does  not  come  within  the  purview 
of  the  phrase  of  the  bond,  "labor  and  ma- 
terial furniBiied  in  the  construction  of  said 
extension." 

Hutchinson  y.  Krueger,  34  Okla.  23,  41 
LuR.A.(N.S.)  316,  124  Pac.  691,  Ann.  Cas. 
19140,  98;  Alpena  ex  rel.  Besser  v.  Title 
Guaranty  k  S.  Co.  150  Mich.  320,  123  N.  W. 
1126;  Standard  Boiler  Works  y.  National 
Surety  Co.  71  Wash.  28,  43  L.R.A.(N.S.) 
162,  127  Pac.  473;  Kansas  City  use  of  Kan- 
sas City  Hydraulic  Press  Brick  Co.  v.  You- 
mans,  213  Mo.  151,  112  S.  W.  225;  Empire 
State  Surety  Co.  y.  Des  Moines,  152  Iowa, 
540,  131  N.V.  870,  132  N.  W.  837;  United 
States  use  of  Rockland  Lake  Trap  Rock  Co. 
V.  Conkling,  68  C.  C.  A.  220,  135  Fed.  508; 
Woods,  C.  &  Co.  y.  El  Dorado  Lumber  Co. 
l.-sa  Cal.  230,  16  L.R.A.(N.S.)  685,  126  Am. 
St.  Rep.  80,  94  Pac.  877,  15  Ann.  Cas.  382; 
McMuUin  v.  McMuUin,  92  Me.  336,  69  Am. 
8t.  Rep.  510,  42  Atl.  500;  Richardson  v. 
Hoxie,  90  Me.  227,  38  Atl.  142;  Edwards 
▼.  H.  B.  Waite  Lumber  Co.  108  Wis.  164, 
81  Am.  St.  Rep.  884,  84  N.  W.  T50;  Lohman 
V.  Peterson,  87  Wis.  227,  58  N.  W.  407; 
Mabie  y.  Sines,  92  Mich.  645,  52  N.  W.  1007.; 
Kastem  Texas  R.  Co.  y.  Foley,  30  Tex.  Civ. 
App.  129,  69  S.  W.  1030;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Loye,  74  Ark.  628,  86  S.  W. 
305;  MeKinnon  y.  Red  River  Lumber  Co. 
119  Minn.  479,  42  L.RA.(N.8.)  8T2,  138  N. 
W.  781;  McAnliffe  y.  Jorgenson,  107  Wis. 
182,  82  N.  W.  706;  Allen  v.  Elwert,  29  Or. 
428,  44  Pac.  823,  48  Pac.  54;  Troy  Public 
Works  Co.  y.   Yonkers,  207   N.  Y.  81,  44 


L.R.A.(N.S.)  311,  100  N.  E.  700;  Potter 
Mfg.  Co.  y.  A.  B.  Meyer  &  Co.  171  Ind.  513, 
131  Am.  St.  Rep.  267,  86  N.  E.  837;  Hall 
v.  Cowen,  51  Wash.  295,  98  Pac.  670. 

Messrs.  Twyford  &  Smith,  for  defend- 
ant in  error: 

The  surety  having  had  the  legal  right 
to  make  the  bond,  and  having  done  so,  it 
is  now  bound  to  perform,  as  intended  at  tho 
time  the  contract  was  made. 

Coody  y.  Coody,  39  Okla.  719,  L.R.A. 
1915E,  465,  136  Pac.  754;  Caiman  y. 
Kreipke,  40  Okla.  516,  139  Pac.  698. 

The  facts  alleged  and  admitted  on  de- 
murrer show  a  cause  of  action  in  favor  of 
the  plaintiff  as  a  subcontractor,  under  the 
original  contractor,  with  the  city,  for  work 
done  \mder  his  subcontract  in  the  perform- 
ance of  the  terms  of  the  original  contract 
with  the  city. 

United  States  use  of  Hill  y.  American 
Surety  Co.  200  U.  S.  197,  50  L.  ed.  437,  26 
Sup.  Ct.  Rep.  168;  Griffith  ▼.  Stucker,  91 
Kan.  47,  136  Pac.  937. 

The  surety  company  is  liable  to  the  plain- 
tiff under  the  terms  of  the  statutory  bond, 
on  any  construction  which  might  be  given 
to  the  petition. 

American  Surety  C6.  y.  Lawrenceville 
Cement  Co.  110  Fed.  717;  City  Trust,  S.  D. 
&  Surety  Co.  v.  United  States,  77  C.  C.  A. 
897,  147  Fed.  155;  Title  Guaranty  &  T.  Co. 
y.  Crane  Co.  219  U.  S.  24,  55  L.  ed.  72,  31 
Sup.  Ct.  Rep.  140;  Chicago  Lumber  Co.  y. 
Douglas,  89  Kan.  308,  44  L.R.A.(N.S.)  843, 
131  Pac.  563 ;  Hurley -Mason  Co.  y.  American 
Bonding  Co.  79  Wash.  564,  140  Pac.  675; 
National  Surety  Co.  y.  Bratnober  Lumber 
Co.  67  Wash.  601,  122  Pac,  387;  People  ex 
rel.  Smith  y.  Collins,  112  Mich.  605,  71  N. 
W.  153;  Rosman  y.  Bankers  Surety  Co.  126 
Minn.  435,  148  N.  W.  454;  Hogan  v.  Gush- 
ing, 49  Wis.  169,  5  N.  W.  494;  Breault  v. 
Archambault,  64  Minn.  420,  68  Am.  St. 
Rep.  545,  67  N.  W.  348 ;  George  H.  Sampson 
Co.  y.  Com.  202  Mass.  326,  88  N.  E.  911; 
Potter  Mfg.  Co.  v.  A.  B.  Meyer  &  Co.  — 
Ind.  App.  — ,  85  N.  E.  725;  United  States 
Fidelity  k  G.  Co.  v.  United  States,  231  U. 
S.  237,  58  L.  ed.  200,  34  Sup.  Ct.  Rep.  88. 

Galbraith,  0.,  filed  the  following  opin- 
ion: 

This  cause  was  decided  on  demurrer  in  the 
court  below.  It  was  held  that  a  cause  of 
action  was  stated  by  the  plaintiff,  and  judg- 
ment was  rendered  accordingly.  The  plain- 
tiff brought  action  against  the  Southern 
Surety  Company  and  Nick  Peay,  upon  a 
'  bond  given   in  pursuance  to  §§  3881   and 


Standard  Boiler  Works  y.  National  Surety 
Go.  43  L.R.A.<N.S.)  362,  and  United  States 
Rubber  Co.  v.  Washington  Engineering  Co. 
L.R.A.1915F,  951;  and  see  later  case,  Na- 
L.R.A.1917B. 


tional  Surety  Co.  v.  United  Statee,  LJLA. 
1917A,  336.  Various  annotations  on  allied 
questions  are  cited  in  the  note  last  referred 
to. 
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3882,  Rev.  Laws  1910.  The  allegatious  of 
the  petition,  so  far  as  important  to  be 
noticed  here,  are:  That  the  Southern  Surety 
Company  does  a  general  bonding  business 
throughout  the  state  of  Oklahoma.  That 
Xick  Peay,  doing  business  under  the  name 
of  Nick  Peay  Construction  Company,  as 
principal,  and  the  Southern  Surety  Com- 
pany, as  surety,  executed  and  filed  with  the 
clerk  of  the  district  court  of  Mcintosh 
county  a  certain  bond  in  writing,  a  copy 
of  which  is  attached  as  "Exhibit  A."  That 
said  bond  was  for  the  sum  of  $03,000  and 
recited  that  whereas  the  Nick  Peay  Con- 
struction Company  had  entered  into  a  writ- 
ten contract  with  the  city  of  Eufaula,  Okla- 
homa, for  the  construction  of  a  sanitary 
sewer  system  and  the  further  extension  of 
the  waterworks  system,  now,  therefore,  "if 
the  said  principal  shall  well  and  truly  pay 
all  indebtedness  incurred  for  any  and  all 
labor  and  material  furnished  in  the  con- 
struction of  said  extension  in  the  perform- 
ance of  said  contract,  then  this  obligation 
to  be  null  and  void,  otherwise  to  remain  in 
full  force  and  effect."  That  prior  to  mak- 
ing and  filing  the  bond  the  plaintiff  entered 
into  a  certain  contract  in  writing  with  the 
'  defendant  Nick  Peay,  conditioned  for  sup- 
plying and  furnishing  certain  labor  and 
material  to  be  used  in  the  execution  of  the 
terms  of  said  contract  of  the  said  Nick  Peay 
with  the  city  of  Eufaula.  A  copy  of  said 
contract  was  attached  to  the  petition,  and 
further  alleged:  "That  the  said  Nick  Peay, 
doing  business  as  the  Nick  Peay  Construc- 
tion Company,  became  indebted  to  and  in- 
curred certain  indebtednens  with  the  plain- 
tiff for  work  and  material  furnished  by 
plaintiff  to  said  Nick  Peay  in  tlie  con- 
struction of  said  sewer  system  and  exten- 
sion provided  for  and  under  the  terms  of 
the  contract  marked  'Exhibit  C,*  and  to 
cover    which    indebtedness    the    said    bond 

marked  'Exhibit  '  was  made  and  filed 

by  the  defendants,  and  each  of  them.  That 
the  labor  and  material  furnished  by  plain- 
tiff to  said  defendant  aforesaid  was  under 
and  by  virtue  of  the  said  subcontract  here- 
to attached,  marked  'Exhibit  B.*  That  said 
labor  and  material  was  furnished  and  the 
indebtedness  incurred  therefor  between  the 
2.5th  day  of  January,  1913,  and  June  12, 
1913,  and  was  of  the  contract  price  and 
value  of  $3,394.51,  and  on  which  amount  the 
plaintiff  received  payment  of  $8o0,  leaving 
a  balance  due  and  unpaid  of  $2,544..)  1  for 
such  labor  and  material  so  furnished  and 
indebtedness  incurred  as  aforesaid,  and  for 
which  said  surety  bond  was  given  by  saiil 
defendants."  And  that  demand  for  the  pay- 
ment of  the  balance  due  on  said  account 
for  labor  and  material  had  been  made  and 
payment  refused,  and  that  said  action  was 
L.il.A.1917B. 


brought  within  six  months,  as  provided  by 
statute,  and  attached  a  statement  of  the 
account  for  labor  and  material,  aa  claimed, 
as  '^ Exhibit  B,"  and  prayed  for  judgment 
in  the  jimount  of  the  account. 

The  statement  of  the  account  attached  to 
the  petition  was  as  follows: 

Oklahoma  City,  Okl.,  August,  1913. 
Nick  Peay,  doing  business  as  the  Nick  Peay 
Construction  Company  to  ^iunicipal  Ex- 
cavator Company,  Dr. 
Februarv  28,  1913,  statement  ren- 
dered ' $    894  2S 

Februarv  28,  1913,  statement  ren- 
dered ' 483  36 

April  6,  1913,  statement  rendered  409  21 
April  6,  1913,  statement  rendered  10  74 
June  12,  1913,  statement  rendered  1,443  53 
June  12,  1913,  statement  rendered      144  44 


$3,394  51 
Credits. 
March  1,  1913,  by  cash    850  00 


Balance  due $2,544  51 

The  pertinent  parts  of  the  contract  be- 
tween plaintiff  and  Nick  Peay,  under  which 
plaintiff's  claim  arose,  arc  as  follows: 

"Clause  1.  That  said  first  party  (plain- 
tiff) hereby  agrees  to  furnish  said  second 
party  (the  construction  company)  with  two 
of  its  trenching  machines  for  a  minimum 
term  of  sixty  working  days,  without  respect 
to  delays,  Sundays  and  l^al  holidays  ex- 
cepted.    .    .     . 

"Clause  3.  Said  first  party  hereby  agrees 
to  furnish  one  operator  who  shall  be  in 
full  charge  of  said  machine  during  such 
time  as  second  party  desires  to  operate  said 
machine,  and  shall  also  have  the  right  to 
employ  an  engineer  and  fireman  to  operate 
the  engine  and  do  firing.  Said  operator, 
engineer,  and  fireman  to  be  the  employees 
of  and  to  be  paid  by  the  second  party. 

"Clause  5.  Said  secoiul  party  shall  pay  to 
said  first  party  a  minimum  rental  of  $30 
for  No.  43  and  $20  for  No.  58  per  day 
.  .  .  and  in  addition  to  pay  five  (5) 
cents  per  cubic  yard  for  all  excavation  in 
trenches  less  than  eight  (8)  feet  in  depth, 
and  ten  (10)  cents  per  cubic  yard  for  all 
excavation  in  trenches  (8)  feet  or  more  in 
depth." 

The  surety  company  filed  a  general  de- 
murrer to  the  petition  which  was  b^-  the 
court  overruled,  and  the  surety  company, 
refusing  to  amend,  but  electing  to  stand 
upon  its  demurrer,  refused  to  plead  further, 
and  the  court  rendered  judgment  against 
it  for  the  amount  claimed  in  plaintifTs  peti- 
tion. To  review  that  judgment  an  appeal 
has  been  duly  perfected  to  this  court. 

The  error  assigned  is  the  order  of  the 
court  overruling  the  demurrer  to  the  peti- 
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tioB.  It  is  ineistad  by  the  plaintifT  in  error 
that,  inaamuch  as  it  appeared  from  the  face 
of  the  petition  that  the  aceount  sued  upon 
was  not  for  "labor  and  material''  furnished 
in  connection  with  the  execution  of  the  con- 
tract for  a  piiblic  improvement,  but  arose 
out  of  a  claim  for  rentals  for  trenching  ma- 
chines furnished  b^^  the  plaintifT  to  the  con- 
tractor, this  indebtedness  is  not  within  the 
i^ondition  of  the  bond,  and  therefore  tlie  pe- 


tition failed  to  state  a  liability  against  the '  properly  be  said  to  be  "labor  and  material 


sfons,  the  allegations  of  the  petition  in  the 
instant  case  must  be  construed  in  conn  (ac- 
tion with  the  exhibits  attached  thereto.  So 
construed,  it  clearly  appears  that  the  claim 
in  suit  is  due  entirely  for  rentals  on  ma- 
chines furnished  by  the  Excavator  Company 
to  the  contractor.  This  presents  the  ques- 
tion squarely  whether  or  not  a  claim  for 
rentals  due  for  a  machine,  independent  of 
any  claim   for  labor  for  operating   it,   can 


surety  company.  It  is  contended  on  behalf 
of  the  defendant  in  error  that  inasmuch  as 
the  petition  alleged  that  tlie  account  was  for 
''labor  and  material  furnished  the  contract- 
or in  the  execution  of  the  public  improve- 
ment," and  that  the  demurrer  admitted  the 
truth  of  these  allegations,  therefore  the  peti- 
tion stated  an  indebtedness  within  the  con- 
ditions of  the  bond,  and  the  court  wae 
therefore  right  in  overruling  the  demurrer. 

[t  may  be  conceded  that,  so  far  as  the 
allegations  of  the  petition  are  concerned, 
considered  alone,  an  indebtedness  within  the 
terma  of  the  bond  is  declared  upon,  since 
the  claim  is  alleged  to  be  due  for  labor  and 
material  furnished  the  contractor  in  the 
execution  of  his  contract^  but,  when  taken 
in  connection  with  the  exhibits  attached 
to  the  petition,  it  clearly  appears  that  the 
indebtedness  sued  upon  was  for  the  rentals 
for  the  trenching  machines  that  the  plaintifT 
furnished  the  contractor.  However,  the  rule 
is  that,  in  construing  the  petition  upon  a 
demurrer,  the  exhibits  attached  thereto  must 
he  considered  in  connection  with  the  allega- 
tions there<rf.  In  the  case  of  Whiteaere  v. 
Nichols,  17  Okla.  887,  87  Pac.  8«5,  it  is 
said :  *'0n  demnrrer  to  a  petition,  as  defec- 
tive,  in  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the 
petition  should  be  liberally  construed  with 
a  view  to  substantial  justice  between  the 
parties;  and  a  demurrer  will  only  be  sus- 
tained where  the  petition  presents  defects 
so  substantial  and  fatal  as  to  authorize 
the  court  to  say  that,  taking  all  the  facts 
to  be  admitted,  they  furnish  no  cause  of 
action  whatever." 

In  Caiman  v.  Kreipke,  40  Okla.  516,  130 
Pac.  698,  the  Nichols  Case,  supra,  is  ap- 
proved, and  the  first  paragraph  of  the  sylla- 
bus of  that  case  reads:  "In  an  action  on 
account,  where  the  petition  upon  its  face 
states  facts  snfllcient  to  constitute  a  cause 
of  action  against  the  defendant,  but  cer- 
tain exhibits  attached  thereto  suggest  a 
doubt  as  to  whether  the  defendant,  in  mak- 
ing the  purchase,  acted  in  a  representative 
capacity,  or  as  an  individual,  a  general  de- 
miirrer  thereto  should  be  overruled." 

See  also  Davis  v.  Choctaw  County,  *- 
Okla-  — -,  L.R.A.19i6F,  873,  168  Pac.  294. 

Under  the  rule  announced  in  these  deci- 
L.R.A.]ni7B.  36 


furnished*'  within  the  condition  of  the  bond 
in  suit.  Upon  the  answer  returned  to  this 
question  depends  the  correctness  of  the  rul- 
ing of  the  trial  court.  If  the  claim  for 
rentals  were  either  labor  or  material,  then 
the  ruling  of  the  trial  court  was  right;  but, 
if  such  claim  cannot  be  held  to  bo  either 
labor  or  material,  then  the  ruling  was 
wrong. 

We  are  reminded  at  the  outset  of  this  in- 
vestigation that  the  industi-y  of  counsel  has 
not  discovered  a  single  decision  holding  that 
rentals  for  machines  furnished  a  contractor 
engaged  in  construction  work  were  either 
labor  or  material  within  the  terms  of  a  stat- 
ute permitting  liens  against  improvements 
for  labor  and  material  furnishe'd  tlierefor, 
or  that  such  a  claim  is  within  the  protec- 
tion of  a  bond  required  of  a  public  contract- 
or, conditioned  that  all  labor  and  material 
furnished  shall  be  paid  for  by  him.  It  seems 
that  this  question  is  one  of  first  impression 
in  this  jurisdiction,  although  analogous 
questions  have  been  adjudicated  by  the 
courts  of  other  states  having  a  similar  stat- 
ute to  our  own. 

Section  3881,  Rev.  Laws  1910,  requires 
any  public  officer,  before  entering  into  a  con- 
tract lor  any  public  works  costing  to  exceed 
$100,  to  take  from  the  contractor  a  sufR- 
cient  bond,  payable  to  the  stAte  of  Okla- 
homa, conditioned  that  the  contractor  "shall 
pay  all  indebtedness  incurred  for  labor  or 
material  furnished  in  the  construction  of 
said  public  building  or  in  making  said  pub- 
lic improvements." 

In  the  state  of  Washington  the  statute  re- 
quiring a  public  contractor  to  give  bond 
was  broader  than  the  statute  in  this  state, 
inasmuch  as  it  required  the  condition  of  the 
bond  to  be  that  the  contractor  "shall  pay 
all  laborers,  mechanics,  subcontractors  and 
materialmen  and  all  persons  who  shall  sup- 
ply said  principal  or  subcontractors  with 
provisions  and  supplies  for  the  carrying  on 
of  said  work,  all  just  debts,  dues  and  de- 
mands incurred  in  the  performance  of  said 
work." 

Hurley-Mason  Co.  v.  American  Bonding 
Co.  79  Wash.  564,  140  Pac.  575,  was  an 
action  for  the  rental  value  of  a  pump  and 
hoist  derrick  furnished  to  the  contractor 
constructing  a  waterworks  system  for  a  city 
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in  the  state  of  Washington.  The  action  was 
against  the  contractor  and  the  surety  com- 
pany on  a  bond  conditioned  as  provided  in 
the  statute  above  quoted.  The  court  held 
that  this  claim  for  rentals  was  "supplies" 
and  within  the  condition  of  the  bond,  and 
that  the  surety  company  was  liable  therefor. 
The  court  said  in  the  course  of  its  opinion: 
'*It  must  be  conceded  that  this  approaches 
very  close  to  the  line  between  secured  and 
unsecured  items  under  this  statute  and 
bonds  given  in  pursuance  thereof." 

It  will  be  observed  that  the  conditions  of 
the  bond  given  under  the  statute  of  the 
state  of  Washington  were  broader  than  the 
conditions  of  the  bond  in  suit  in  the  in- 
stant case.  It  cannot  be  claimed  that  this 
decision  is  an  authority  justifying  the  hold- 
ing that  the  claim  for  rentals  involved  in 
the  instant  case  was  either  labor  or  ma- 
terial within  the  conditions  of  the  bond  in 
suit. 

In  the  state  of  Michigan  there  was  a  stat- 
iite  similar  to  §  3881  of  our  Rev.  Laws 
1910.  The  case  of  Alpena  ex  rel.  Besser  v. 
Title  Guaranty  &  S.  Co.  159  Mich.  329,  123 
N.  W.  1126,  was  an  action  for  labor  and 
material  furnished  in  repair  work  performed 
on  the  pumps  and  machines  used  in  connec- 
tion with  a  waterworks  contract.  Tlie  ques- 
tion presented  was  whether  or  not  this  claim 
was  within  the  conditions  of  the  bond  re- 
quiring the  payment  of  labor  and  material 
furnished.  The  court  held  that  it  was  not, 
and  in  part  said:  ''The  provision  of  the 
bond  upon  which  the  claim  of  the  use  plain- 
tiff is  based  is  the  promise  of  the  defend- 
ant to  save  harmless  the  city  of  Alpena^  etc., 
from  unpaid  claims  for  labor  and  materials 
furnished  under  the  contract.'  To  give  to 
this  provision  the  construction  claimed  for 
it  by  the  plaintiff  would  render  the  surety 
liable,  not  only  for  the  cost  of  small  and 
incidental  repairs  to  the  machinery  and 
plant  used  in  construction  (which  is  the 
extent  of  the  use  plaintiff's  claim  in  the 
case  at  bar),  but  also  for  all  large  changes 
and  improvements  in  equipment,  more  or 
less  permanent  in  character,  and  perhaps 
long  surviving  in  usefulness  the  completion 
of  the  contract  upon  which  the  equipment 
was  being  used  at  tlie  time  the  repairs  were 
made.  And  by  a  parity  of  reasoning  it 
might  even  be  said  that  the  surety  became 
responsible  for  the  original  cost  of  the  plant, 
because  it  was  purchased  by  the  contractor, 
to  be  used  upon  the  contract.  We  are  of 
opinion  that  this  contention  is  not  tenable, 
but,  on  the  contrary,  think  that  the  term 
labor  and  materials,  furnished  under  the 
contract,'  means  such  labor  and  materials 
as  are  necessary  to  construct  the  work  in  ac- 
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cordance  with  the  contract.     This  view  is 
supported  by  reason  and  authority." 

Kansas  City  use  of  Kansas  City  Hydrau- 
lic Press  Brick  Co.  v.  Youmans,  213  Mo. 
151,  112  S.  W.  225,  was  an  action  against 
the  surety  on  a  bond  having  a  similar  condi- 
tion as  that  in  the  instant  cave,  and  the 
court,  in  holding  that  a  daim  for  explo- 
sives sold  to  a  contractor  and  used  in  the 
construction  of  the  waterworks  system  was 
within  the  protection  of  the  bond,  and  that 
steam  shovels,  engines,  boilers,  shovels,  crow- 
bars, and  other  like  tools  were  not  within 
its  provisions,  in  part  said:  "A  steam 
shovel,  an  engine,  and  boiler,  picks,  shovels, 
crowbars,  and  the  like,  are  tools  and  ap- 
pliances, which,  while  used  in  the  doing  of 
the  work,  survive  its  performance  and  re- 
main the  property  of  their  owner.  Not  so, 
however,  with  materials  that  are  used  up 
in  the  performance  of  the  work,  and  are 
therefore  invisible  except  as  they  survive 
in  tangible  results.  We  think  that  explo- 
sives, when  used  as  substitutes  for  other 
recognized  'materials,'  are  covered  by  the 
same  principle.  They  enter  into  and  form 
a  part  of  the  permanent  structure  quite  as 
much  as  the  earth,  rails,  ties,  culverts,  and 
bridges  that  we  can  see  and  feel." 

McAuliffe  V.  Jorgenson,  107  Wis.  132,  82 
N.  W.  706,  was  an  action  seeking  to  estab- 
lish a  lien  for  rentals  due  for  the  use  of  a 
well-boring  machine  used  by  the  contractor 
in  drilling  a  well.  The  court,  in  denying 
the  claim,  in  part  said:  The  "plaintiff's 
right  to  a  lien  is  based  upon  |he  fact  that 
he  hired  his  well-boring  machine  to  .  .  . 
who  had  the  contract  to  bore  the  well.  .  . 
Under  no  permissible  theory  can  it  be  9aid 
the  plaintiff  has  furnislied  any  'material' 
that  entered  into  or  became  a  component 
part  of  the  well.  Whatever  right  he  has, 
if  any,  arises  from  the  use  of  his  machine. 
When  he  hired  it  to  .  .  .  (the  contract- 
or) to  all  intents  and  purposes  it  became 
the  latter's  machine,  the  same  as  if  he  had 
purchased  it  outright.  The  plaintiff  did  no 
manual  labor,  either  by  himself  or  his  serv- 
ants, toward  the  construction  of  the  well. 
The  machine  was  used  by  .  .  .  (the 
contractor)  as  though  it  was  his  own.  For 
its  use  in  connection  with  his  own  labors  he 
would  have  been  entitled  to  a  lien;  not  fur 
the  use  of  the  machine  alone,  but  because, 
with  his  labors  in  the  use  and  operation  of 
the  machine,  the  well  waa  drilled." 

In  Wood  C.  &  Co.  V.  El  Dorado  Lumber 
Co.  153  Cal.  280,  16  L.R.A.(N.S.)  686,  126 
Am.  St.  Rep.  80,  94  Pac.  877,  15  Ann.  Cas. 
382,  it  was  held  by  the  supreme  court  of 
California:  "One  who  merely  rents  horses 
and  harness  to  the  contractor,  to  be  used  in 
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the  prosecution  of  railroad  confttrnction, 
does  not  bestow  labor  on  the  rood  within 
the  meaning  of  a  statute  giving  a  lien  to 
one  so  doing. 

In  Potter  Mfg.  Co.  v.  A.  B.  Meyer  &  Co. 
171  Tnd.  613,  131  Am.  St.  Rep.  267,  86  N. 
'E.  837,  the  eupreme  court  of  Indiana,  in 
denying  a  lien  claimed  for  the  rental  value 
of  a  trenching  machine,  under  a  statute  giv- 
ing lien  for  machinery  furnished  for  the  con- 
struction of  public  improvements,  in  part 
said:  "A  lien  is  authorized  in  favor  of  a 
laborer  to  the  extent  of  the  value  of  the 
work  done  hj  him.  This  trench  machine 
owned  by  appellant  did  not  work  automati- 
cally, but  was  operated  by  men  in  the  em- 
ploy and  under  direction  of  the  lessee  of 
the  machine,  J.  J.  Smith  &  Company.  There 
could  be  no  question  that  the  contractor, 
J.  J.  Smith  k  Company,  might  have  ac- 
quired a  lien  to  the  extent  of  the  value  of 
the  work  done  .  .  .  by  this  labor-saving 
machine.  Appellant,  however,  did  not  per- 
form .  .  .  any  labor  upon  the  structure 
to  be  erected.  Its  claim  is  not  for  the  value 
of  work  actually  done,  but  compensation  at 
an  agreed  price  for  a  specified  time,  as 
the  rental  value  of  the  machine,  without 
regard  to  whether  it  was  idle  or  in  use  upon 
this  work.  But,  waiving  any  technical  ques- 
tions as  to  the  theory  of  the  cross  com- 
plaint, and  assuming  that,  if  the  evidence 
ao  warranted,  appellant  might  recover  there- 
on to  the  extent  of  the  value  of  work  done 
by  it,  we  are  clearly  of  opinion  that  appel- 
lant is  not  shown  to  have  performed  any 
work,  and,  as  the  mei'e  leesor  of  this  ma- 
chine, cannot  be  rej^arded  as  one  performing 
labor  within  the  meaning  of  the  statute 
under  consideration." 

United  States  use  of  Rockland  Lake  Trap 
Rock  Co.  V.  Conkling,  68  C.  C.  A.  220,  135 
Fed.  508,  was  an  action  to  recover  a  claim 
for  per  diem  charged  for  a  certain  scow 
let  to  the  contractor  engaged  in  public 
works,  against  the  surety  and  his  bonds- 
men on  a  bond  given  under  the  Federal 
statute,  conditioned  for  the  payment  of  all 
labor  and  material  furnished,  on  the  ground 
that  the  rental  for  this  scow  was  labor  and 
material  supplied  in  the  prosecution  ol 
said  work.  The  court,  denying  the  daim, 
held  that  it  was  not  within  the  conditions 
of  the  bond. 

In  United  States  use  of  Hill  v.  Ameri- 
can Surety  Co.  200  U.  S.  197,  50  L.  ed.  437, 
26  Sup.  Ct.  Rep.  168,  it  was  admitted  that 
the  claimant  had  furnished  labor  on  a  pub* 
lie  improvement  for  which  he  had  not  been 
paid,  but  it  was  contended  that  he  had 
furnished  this  labor  to  the  subcontractor, 
and  that  the  liability  on  the  bond  required 
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by  the  Federal  statutes  from  a  contractor 
on  public  works  entended  only  to  claims 
for  labor  and  material  furnished  to  the 
contractor.  The  court  said,  in  effect,  that 
the  object  of  requiring  the  bond  under  the 
law  was  to  make  sure  that  labor  and  ma- 
terial entering  into  public  improvements  for 
the  Federal  government  should  be  paid  for, 
and  that,  while  the  literal  terms  of  the  ob- 
ligation of  the  bond  only  covered  labor  and 
material  furnished  to  the  contractor,  still 
the  labor  and  material  sued  for  in  that  case 
entered  into  the  public  structure  and  were 
within  the  spirit  and  therefore  within  the 
protection  of  the  bond,  lliis  case,  however, 
does  not  hold,  and  is  not  an  authority  for 
the  contention,  that  a  claim  for  rentals  on 
a  machine  furnished  to  the  contractor,  used 
upon  public  works,  was  either  labor  or  ma- 
terial within  the  protection  of  the  obliga- 
tion of  such  a  bond  as  that  in  suit. 

Under  the  foregoing  authorities,  and 
many  others  cited  and  discussed  in  those 
decisions,  we  are  constrained  to  the  view 
that  only  ''a  strong  arm''  construction  of 
the  statutes  would  bring  the  claim  involved 
in  this  suit  within  the  protection  of  the 
bond.  It  cannot  be  said  that  the  excavator 
company  fuiTiished  either  labor  or  material 
for  the  public  works,  or  that  it  sustained 
any  contract  relation  to  such  public  works. 
It  merely  furnished  two  machines  to  the  con- 
tractor that  he  employed  in  the  construction 
of  this  public  work.  It  is  true  that  the  ex- 
cavator company  furnished  the  skilled 
operator  and  retained  the  right  in  its  con- 
tract to  furnish  an  engineer  and  fireman, 
but  it  expressly  stipulated  that  such  em- 
ployeea  should  be  the  employees  of  the  con- 
tractor, and  should  be  paid  for  by  him.  It 
therefore  performed  no  labor  in  connection 
with  the  operation  of  the  machine.  Its 
claim  is  only  for  a  stipulated  rental 
for  the  use  of  the  machine.  Such  a 
claim  was  not  withm  the  letter  or  spirit 
of  the  bond  and  was  not  protected  thereby 
The  court  was  therefore  in  error  in  over- 
ruling the  demurrer  to  the  petition,  on  ac- 
count of  which  the  judgment  appealed  from 
should  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  vacate 
the  order  overruling  the  demurrer,  and  to 
enter  an  order  sustaining  the  same,  and  for 
such  further  proceedings  aa  may  be  neces- 
sary, not  inconsistent  'with  this  opinion. 

Per  Curiam! 

Adopted  in  whole. 

Petition  for  rehearing  denied  October  31, 
1910. 
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OREGON  SUPREME  COURT. 

(Depfirtiueiit  No.  1.) 

HENRY  LEVY,  Respt., 

V. 

NEVADA-CAUFORNIA-OREGON  RAIL- 
WAY, Appt. 

(81  Or.  673,  160  Pac.  808.) 

Pleading  •*  enforcement  of  contract  •* 
undisclosed  principal. 

1.  A  complaint  to  enforce  a  contract  on 
belialf  of  an  undisclosed  principal  need  not 
state  that  the  contract  was  made  through 
the  agent. 

For  other  cases,  see  Pleading,  II.  h,  in  Dig. 
1-52  N.  8, 

Damages  — >  failure    to    transport    live 
stock. 

2.  The  damages  for  delay  of  a  carrier  in 
furnishing  cars  to  transport  live  stock  to 
a  particular  market  are  the  loss  in  thai 
market  because  of  diminution  of  'weight  of 
the  animals  when  thev  arrive  below  what 
it  would  have  been  bad  the  contract  been 
complied  with,  and  not  merely  the  deprecia- 
tion at  point  of  shipment. 

For  other  cases,  see  Damages,  111.  d,  in  Dig. 
l-oi  X.  8. 

(November  14,  1916.) 

4  PPEAL  by  defendant  from  a  judgment 
J\  of  the  Circuit  Court  for  Lake  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  failure  of  defendant  to 
furnish  cars  for  the  transportation  of  plain- 
tiff's live  stock.     Affirmed. 

Statement  by  Burnett,  J.: 

The  amended  complaint  contains  four  sep- 
arate causes  of  action,  the  gravamen  of  each 
of  which  is  that  the  plaintiff  in  one  instance 
and  his  assignors  in  the  others  contracted 
with  the  defendant  for  the  latter  to  furnish 
cars  at  a  station  on  its  railroad  in  which 
to  ship  live  stock  for  the  San  Francisco  mar- 
ket; but  that,  in  violation  of  the  agreement, 
the  defendant  failed  to  supply  the  cars  un- 
til a  later  date,  in  consequence  of  which  de- 
lay the  stock  to  be  transported  depreciated 
in  weight  and  quality,  to  the  damage  of  the 
shipper.  The  defense  against  each  count  of 
the  amended  complaint  consists  in  general 
denials,  and  the  alVirmative  charge,  in  sub- 
stance, that  if  the  animals  declined  in  con- 


dition, it  was  on  account  of  the  negligence 
of  the  person  in  charge  failing  to  give  them 
suflicient  food  and  proper  care  while  in  the 
stockyards  of  the  defendant  awaiting  ship- 
ment. The  new  matter  of  the  answer  is  de- 
nied by  the  reply.  The  jury  rendered  a  ver- 
dict favorable  to  the  plaintiff,  and  from  the 
consequent  judgment  the  defendant  appeals. 

Messrs.  James  Glynn  and  L.  F.  Conn, 

for  appellant: 

The  complaint  was  entirely  insufficient  to 
warrant  the  admission  of  any  testimony  in 
behalf  of  the  plaintiff,  in  regard  to  the  con- 
tract to  furnish  cars,  there  being  no  allega- 
tion which  would  authorize  him  or  J.  6. 
Johnson  to  sue  on  the  contract  made  by 
plaintifTs  agent. 

Chrisman  v.  State  Ins.  Co.  16  Or.  289, 
18  Pac.  466;  15  Enc.  PI.  &  Pr.  715;  Litch- 
field v.  Garratt,  10  Mich.  426. 

It  is  the  province  of  the  jury  to  assess 
the  damages  according  to  the  rule  of  law 
which  it  is  the  province  of  the  court  to  lay 
down  for  their  guidance,  and  witnesses  arc 
allowed  only  to  furnish  the  data  from  which 
the  amount  is  arrived  at. 

Burton  v.  Severance,  22  Or.  95,  29  Pac. 
200;  Montgomery  v.  Somers,  50  Or.  262, 
90  Pac.  674. 

The  court  improperly  instructed  the  jury 
as  to  the  measure  of  damages. 

Cliattanooga  Southern  R.  Co.  y.  Thomp- 
son, 133  Ga.  127,  65  S.  £.  285;  3  Sedgw. 
Damages,  9th  ed.  §  843A;  St.  Louis  South- 
western R.  Co.  V.  Musick,  35  Tex.  Civ.  App. 
591,  80  S.  W.  673;  Gulf,  C,  &  S.  F.  R.  Co. 
V.  Wright,  1  Tex.  Civ.  App.  402,  21  S.  W. 
80;  Galveston,  H.  &  S.  A.  R,  Co.  v.  Tliomp- 
son,  —  Tex.  Civ.  App.  — ,  44  S.  W.  8: 
Richey  &  G.  Co.  v.  Northern  P.  R.  Co.  110 
Minn."  347,  125  N.  W.  897. 

Messrs.  W.  Lair  Thompson  and  Artliur 
D.  Hay,  for  respondent: 

Where  one  has  made  a  contract  through 
an  agent,  even  though  the  name  of  the  prin- 
cipal is  not  disclosed,  the  principal  may  sue 
in  his  own  name  for  breach  of  contract,  and 
introduce  evidence  to  prove  his  interest. 

Smith  Meat  Co.  v.  Oregon  R.  &  Xav.  Co. 
60  Or.  206,  117  Pac.  303:  Kitchen  v.  Holmes, 
42  Or.  252,  70  Pac.  830;  3  Hutchinson,  Carr. 
3d  ed:  §  1306;  Trimble  v.  New  York  G.  ft  H. 


Note. —  The  question  as  to  damages  for 
failure  to  furnish  cars  is  considered  in  the 
notes  to  IM  Giorgio  Importing  &  S.  S.  Co. 
V.  Pennsylvania  R.  Co.  8  L.R.A.(N.S.)  108, 
and  Illinois  C.  R.  Co.  v.  River  &  R.  Coal 
ft  Coke  Co.  44  L.R.A.(NJS.)  643,  in  con- 
nection with  the  general  subject  of  the  duty 
of  carriers  to  furnish  cars  independently  of 
i»ontract. 

The  question  of  loss  of  profits  because  of 
inability  of  shipper  to  fulfil  contract  for  sale 
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of  goods  as  an  element  of  damages  for  car- 
rier's breach  of  contract  to  furnish  cars  is 
treated  in  note  to  Clvde  Coal  Co.  v.  Pitts- 
burgh ft  L.  E.  R.  Co.  26  L.R.A.(N.S.)  1191. 
The  liability  of  a  carrier  for  loss  of  profits 
incident  to  delay  in  the  delivery  of  articles 
intended  for  use,  and  not  for  sale,  is  con- 
sidered in  the  notes  to  W'ells  v.  National 
Life  Asso.  53  L.R.A.  33,  and  Harper  Furni- 
ture Co.  v.  Southern  T?xp.  Co.  30  L.R.A. 
(N.S.)  483. 
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1?.  R.  Co.  ^  App.  DIt.  403,  57  N.  Y.  Supp. 
437,  1«K  N.  Y.  84,  48  L.R.A.  115,  58  N.  E. 
532:  Ifl  Enc.  PI.  ft  Pr.  89fl. 

While,  in  an  ftcti<m  for  damages,  a  wlt- 
«(*«»«  may  not  state  what,  in  his  judgment, 
the  amount  of  damage  is  that  plaintiff  has 
mijitained,  yet  he  may,  if  properly  qualified, 
give  his  opinion  as  to  the  deterioration  in 
the  qnaTitity,  quality,  and  market  value  of 
the  particular  object  alleged  to  have  been 
damaged. 

Pacific  Livestoek  Co.  v.  Murray,  45  Or. 
103,  76  Pac.  107»;  Wade  v.  Amalgamated 
Sngar  Co.  85  Or.  488,  132  Pac.  710,  71  Or. 
75,  142  Pac.  350:  Paeos  &  N.  T.  R.  Co.  v. 
Meyer,  —  Tex.  Civ.  App.  — ,  155  N.  W.  300: 
{^t.  Lonis,  I.  M.  &  S.  R.  Co.  v.  Edwards, 
24  C.  C.  A.  300,  49  U.  S.  App.  52,  78  Fed. 
74.'>. 

The  measure  of  damages  for  breach  of  con- 
tract by  delay  in  furnishing  cars  for  ship- 
ment of  live  stock  to  a  particular  market  of 
which  the  railroad  company  had  notice  is 
the  difference  in  the  market  value  of  said 
live  <4tock  in  the  condition  and  at  the  time 
it  should  have  arrived  at  its  destination, 
and  when  it  did  actually  arrive. 

McManus  v.  Chicago  O.  W.  R.  Co.  166 
Iowa.  350,  136  X.  W.  760:  Texas  &  P.  R. 
Co.  v.  Nicholson,  61  Tex.  401:  Newport  News 
&  M.  Valley  R.  Co.  v.  Mercer,  06  Ky.  475, 
20  S.  W.  301:  Missouri,  K.  &  T.  R.^Co.  v 
Mulkey.  —  Tex.  Civ.  App.  — ,  150  S.  W.  Ill; 
San  Antonio  &  A.  P.  K.  Co.  r.  Timon,  45 
Tpx.  Civ.  App.  47,  00  S.  W.  410:  Hunt  v. 
Chicago,  B.  &  Q.  R.  (*o.  05  Neb.  746,  146  N 
W.  086;  De  Lisle  v.  St.  Louis  ft  S.  F.  R.  Co. 
140  Mo.  App.  8,  120  S.  W.  262;  New  York, 
L.  E.  A  W.  R.  Co.  V.  Estill,  147  U.  S.  602, 
616,  617,  37  L.  ed.  202,  304,  305,  13  Sup.  Ct. 
Rep.  444;  13  Enc.  Ev.  570. 

» 

Burnett,  J.,  delivered  the  opinion  of  the 
court: 

Several  assignments  of  error  are  predi- 
cated upon  the  fact  that  the  court  allowed 
tefltimony  to  the  effect  that  the  agreement 
with  the  defendant  .was  made  in  each  in- 
flrtance  by  an  agent  of  the  plaintiff  who  did 
not  disclose  his  principal,  the  contention 
being  that  under  the  averment  that  the 
plaintiff  entered  into  the  contract,  it  is 
not  admissible  to  show  that  the  compact  was 
reallv  made  between  the  defendant  and  an 
agent  o.t  the  plaintiff.  The  defendant's  argu- 
ment is  that,  in  order  for  the  undisclosed 
principal  to  recover  on  such  a  stipulation, 
it  would  be  necessary  to  aver  that  the  con- 
tract was  made  through  an  agent.  This 
court  has  held  to  the  contrary  in  Kitchen 
V.  Holmes,  42  Or.  252,  70  Pac.  830,  and 
Smith  Meat  Co.  v.  Oregon  R.  &  Nav.  Co. 
r>0  Or.  206,  117  Pac.  303.  In  other  words, 
if  the  plaintiff  alleges  that  he  himself  made 
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the  contract,  it  is  permissible  to  prove  that 
he  did  this  by  an  agent.  Cases  like  Baker 
V.  Eglin,  11  Or.  333,  8  Pac.  280,  to  the  ef- 
fect that  where  A  makes  a  contract  with  B 
for  the  benefit  of  C,  the  latter  may  bring 
an  action  upon  it,  are  not  applicable  in  this 
instance.  There  the  real  party  in  interest 
was  avowedly  C,  and  he  was  entitled  to  liti- 
gate in  his  own  name.  In  the  present  junc- 
ture if  in  fact  the  agreement  was  made  by 
the  agent,  acting  for  his  principal,  the  lat- 
ter is  the  real  party  in  interest,  and  the 
proper  one  to  conduct  the  litigation. 

Another  class  of  errors  assigned  relates 
to  the  measure  of  damages.  The  defend- 
ant contends  that  it  is  the  difference  between 
the  valne  of  the  stock  at  the  point  of  ship- 
ment when  offered  for  transportation  and 
the  reasonable  worth  of  the  same  when  the 
cars  were  actually  furnished  at  the  same 
place;  while  the  plaintiff  urges  that  it  is 
the  difference  between  what  would  have  been 
the  market  value  at  the  place  of  destination 
and  the  real  worth  of  the  stock  at  the  time 
they  arrived  there.  In  brief,  the  defendant 
contends  that  the  damages  should  be  meas- 
ured by  conditions  at  the  point  of  shipment, 
while  the  plaintiff  maintains  th^t  they 
should  be  governed  by  the  circumstances  at 
the  place  of  destination. 

We  note  that  the  only  cause  of  complaint 
is  the  delay  in  furnishing  the  cars  whert- 
the  stock  was  to  be  loaded,  as  the  parties 
had  previously  ^agreed  upon.  No  charge  is 
made  that  the  animals  were  neglected  or  ill 
treated  enroute  to  San  Francisco.  We  ob- 
serve, also,  that  it  is  alleged,  and  the  evi- 
dence tended  to  show,  that  the  cars  were 
ordered  for  the  transportation  of  the  stock 
to  the  San  Francisco  market.  The  general 
rule  is  that  damages  may  be  predicated  with 
reference  to  all  that  was  in  the  reasonable 
contemplation  of  the  parties  in  the  perform- 
ance of  the  agreement.  It  may  be  conceded 
that  if  the  defendant  had  no  knowledge  or 
notice  of  the  purpose  for  which  the  cars  were 
to  be  used,  or  of  the  place  to  which  the 
animals  were  to  be  forwarded,  or  of  the 
purpose  for  which  they  were  to  be  sent  there, 
the  damages  ought  to  be  computed  by  thp 
rule  which  the  defendant  suggests. 

But  here  it  is  alleged  and  the  evidence 
shows  that  it  was  within  the  contemplation 
of  both  parties  that  the  cars  were  to  be  used 
to  transport  the  stock  to  the  San  Francisco 
market:  that  is  to  say,  they  were  to  be 
taken  there  for  sale.  What  injury,  then, 
naturally  flows  from  the  neglect  of  the  de- 
fendant to  carry  out  its  agreement?  The 
delay  where  the  shipment  originated  caused 
a  depreciation  in  the  marketable  condition 
of  the  animals,  had  its  effect  on  their  con- 
dition at  their  destination,  and  rendered 
them  less  valuable  there.    As  stated  in  Chat- 
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tanoQga  Southern  R.  Go.  t.  Thompson)  133 
6a.  127,  131,  65  S.  £.  285,  287,  cited  by  the 
defendant:  "Ordinarily,  in  a  suit  by  a  ship- 
per against  a  carrier,  in  case  of  injury  to 
or  loss  of  the  property  by  the  carrier's  fault, 
the  carrier  is  required  to  make  compensation 
on  the  basis  of  the  value  at  the  place  of 
destination." 

In  that  case  the  court  refused  to  apply 
that  rule  because  in  the  agreement  to  fur- 
nish the  cars  there  was  no  stipulation  about 
any  destination  for  the  goods  to  be  shipped 
in  them.  The  court  there  properly  decided 
that  the  damages  should  be  computed  as  at 
the  place  of  shipment,  because  there  was  no 
destination  or  particular  market  within  the 
contemplation  of  the  parties.  In  St.  Louis 
Southwestern  R,  Co.  v.  Musick,  35  Tex.  Civ. 
App.  591,  80  S.  W.  673,  noted  in  the  defend- 
ant's brief,  the  trial  court  charged  the  jury 
thus:  "If  you  find  for  plaintiff,  the  meas- 
ure of  damages  will  be  the  difference,  if  any, 
between  the  market  value  of  the  cattle  when 
they  should  have  arrived  at  tlieir  destination 
and  when  they  did  arrive,  and  also  such 
damages,  if  any,  as  said  cattle  may  have 
sustained  by  the  unreasonable  and  negligent 
delay  on  the  part  of  the  defendant  in  fur- 
nishing cars  and  shipping  said  cattle  after 
said  cattle  had  been  received  by  defendant 
for  shipment." 

The  court  of  civil  appeals  of  Texas  held 
this  erroneous  because  it  authorized  double 
damages.  In  other  words,  Hhe  two  clauses 
of  the  charge  were  in  legal  effect  duplicates, 
as  the  precedent  is  applied  to  the  instant 
contention.  Where  there  is  a  market  value 
of  property  intended  for  sale,  that  is  the 
standard  by  which  depreciation  of  it  must 
be  measured,  and  that  was  the  ultimate 
question  to  be  determined  in  that  case,  no 
matter  what  was  the  cause  of  the  decline. 
So  here,  the  parties  had  in  view  the  accom- 
plishment of  a  certain  plan  by  the  plaintiff; 
namely,  the  delivery  of  sheep  and  lambs  in 
San  Francisco  for  market  purposes.  That 
which  rendered  them  less  valuable  for  that 
purpose  is  what  would  cause  damage,  and 
henoe  it  was  proper  to  instruct  the  jury  to 
consider  how  much  less  they  were  worth 
than  the  market  value  by  reason  of  the  dam- 
age caused  by  the  defendant's  delay.  The 
instruction  of  the  court  on  that  subject  here 
follows:  "The  damage  in  each  cause  of  ac- 
tion in  this  case  will  be  determined  without 
any  regard  to  rise  or  fall  in  the  sheep  or 
lamb  market  in  San  Francisco  during  the 
delay  in  furnishing  cars  alleged  in  each 
cause  of  action  in  the  complaint,  if  you  find 
there  was  any  such  delay,  and  without  re- 
gard to  any  delay  en  route  between  the 
place  where  each  shipment  originated  and 
its  destination.  The  measure  of  damages, 
if  any  you  find,  will  therefore  be  the  differ- 
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ence  between  the  reasonable  ntiarket  value  of 
the  live  stock  described  in  each  cause  of  ac- 
tion set  forth  in  the  complaint  at  the  time 
and  in  the  condition  such  stock  would  have 
arrived  in  San  fVancisco  ii  the  Nevada-Cali- 
fornia-Oregon Railway  had  furnished  cars 
according  to  the  contract  allied  in  each 
cause  of  action,  if  you  find  such  contract 
to  have  been  made,  and  the  decreased  rea- 
sonable market  value,  if  you  find  there  was 
any  decrease,  at  the  time  and  in  the  con- 
dition said  live  stock  did  arrive  in  San  Fran- 
cisco, taking  into  consideration  only  loss  in 
weight  and  quality,  if  any,  of  the  lambs  or 
sheep,  directly  due  to  the  delay,  if  any,  of 
the  defendant  railroad  in  furnishing  cars 
in  which  to  move  said  stock,  and  without 
regard  to  any  fluctuation  in  the  price  of 
lambs  or  sheep  in  the  San  Francisco  market, 
or  delay,  if  there  was  any,  after  the  live 
stock  was  loaded  on  the  cars.  In  other 
words,  the  damage,  if  any,  is  the  loss  in  rea- 
sonable market  value  due  solely  to  loss  in 
weight  or  deterioration  in  quality  of  the 
lambs  and  sheep  because  of  delay,  if  any, 
on  the  part  of  the  defendant  in  furnishing 
cars,  if  you  find  defendant  agreed  to  furnish 
cars  as  alleged.  If  you  find  plaintiff  is  en- 
titled to  recover  damages  from  defendant* 
you  will  include  in  your  verdict  the  reason- 
able value  of  any. hay  or  feed  necessarily  fed 
to  said  live  stock,  and  the  reasonable  value, 
if  any,  of  necessary  care  and  attention  be- 
stowed upon  said  live  stoek  during  the 
delay,  if  any  you  find,  in  providing  cars  for 
shipment,  but  in  no  event  can  you  find  for 
plaintiff  damages  in  excess  of  the  sum 
prayed  for." 

The  trial  judge  very  carefully  excluded 
from  the  consideration  of  the  jury  any- 
thing about  fluctuations  in  the  price  of  tJUe 
stoek,  and  limited  the  jurors  solely  to  the 
consideration  of  loss  in  weight  or  deteriora- 
tion in  quality  of  the  stock,  caused  by  the 
delay  of  the  defendant  in  furnishing  the 
cars  as  agreed.  Other  cases  applicable  are 
McManus  v.  Chicago  G.  W.  R.  Co.  166  Iowa, 
359,  136  N.  W.  769;  Texas  &  P.  R.  Co.  v. 
NiclioUon,  61  Tex.  491;  Newport  News  & 
M.  Valley  R.  Co.  v.  Mercer,  96  Ky.  475,  29 
S.  W.  301 ;  New  York,  L.  E.  &  W.*  R,  Co.  v. 
EstiU,  147  U.  S.  591,  37  L.  ed.  292,  13  Sup. 
Ct.  Rep.  444. 

The  following  precedents  cited  by  the  de- 
fendant are  distinguishable:  Richey  &  G. 
Co.  V.  Northern  P.  R.  Co.  130  Minn.  347, 
125  N.  W.  897,  was  where  no  place  of  desti- 
nation was  mentioned,  and  ii  was  iield  that 
the  damages  must  be  governed  by  conditions 
at  the  place  of  shipment.  In  Gulf,  C.  k  S. 
F.  R.  Co.  V.  Hume  Bros.  87  Tex.  211,  27 
S.  W.  110,  it  was  held  that  if  the  shipment 
of  stock  is  not  made  for  a  certain  market, 
but  for  pasturage  only  at  the  point  of  desti- 
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satioD,  ih^  damage  is  referable  to  tke  de< 
cline  in  intrinsie  rather  than  market  value 
of  the  ehkttelSy  eansed  by  the  delay.  In 
other  words,  the  element  of  marl^et  oon- 
dltiona  wae  not  withia  the  eontemplation  of 
the  parties.  Gahrestoa,  H.  4  8.  A.  R.  Go. 
V,  Thompson,  —  Tex.  Civ.  App.  — ,  44  S. 
W.  8,  was  also  a  ease  where  stock  was 
shipped  to  pasture^  and  not  to  market.  Daw- 
son V.  Quincy,  O.  ft  K.  C.  R.  Co.  188  Mo. 
App;  366,  122  8.  W.  885,  was  an  instance 
where  the  {^aintUT  shipped  two  carloads  of 
catUe  from  Trindle,  Missouri,  to  Chicago. 
The  train  was  delayed  in  arrival.  The  trial 
eourt  instructed  tlie  jury  that  the  defendant 
was  liable:  (1)  For  any  loss  to  plaintiff 
occasioned  by  decline  in  the  market  at  Chi* 
cago  between  the  time  plaintiff's  cattle 
should  have  arrived  and  the  time  they  did 
arrive;  (2)  for  any  shrinkage  in  the  weight 
of  the  cattle  over  and  above  what  was  ordi- 
nary and  usual  in -such  cases;  (8)  for  any 
loss  to  plaintiff  occasioned  by  the  stale  ap- 
pearance of  the  cattle^  caused  by  the  delay. 
The  Kansas  City  court  of  appeals  held  that 
this  waa  a  correct  statement  of  the  law,  but 
that  as  to  the  first  and  third  elements  thera 
was  no  proof,  aad  consequently  reversed  the 
case;  but  it  will  be  observed  that  it  ex- 
pressly recognized  as  an  element  of  dam- 
ages the  shrinkage  in  the  weight  of  the  cat- 
tle caused  by  the  delay  of  the  carrier. 
Southern  Kansas  R.  Co.  v.  O'lxmghlin  Land 
ft  Cattle  Co.  60  Tex.  Civ.  App.  91,  127  8. 
W.  668,  was  a  case  where  the  transportation 
company  refused  to  deliver  the  cars  for  so 
long  a  time  that  the  owner  was  compelled 
to  sell  the  goods  at  the  place  of  shipment. 
Under  those  circumstances,  there  being  no 
transportation  whatever,  the  court  held  thai 
the  measure  of  damages  was  the  difference 
between  the  market  value  at  the  destination 
and  the  same  value  at  the  shipping  point, 
less  freight.  There  the  feature  of  the  stock 
arriving  at  the  market  was  not  open  for  con- 
sideration, because  it  was  utterly  absent. 

In  the  present  juncture,  if  nothing  else 
were  shown,  we  might  well  say  that  the 


I  failure  to  furnish  cars  at  the, appointed  time 
worked  out  its  full  hurt  at  the  point  of 
shipment;  that  it  accomplished  there  all  it 
coidd  in  depreciation  of  the  intrinsic  worth 
of  the  animals;  that  it  could  have  no  sub- 
sequent effect  upon  them;  and  that,  hence, 
the  damage  must  be  assessed  according  to 
their  lessened  value  where  they  were  deliv- 
ered to  the  carrier.  This,  however,  leaves 
out  of  view  the  feature  that  cars  were  to  be 
furnished  to  carry  the  sheep  to  a  specified 
market;  not,  indeed,  to  meet  a  certain  price 
prevalent  there  on  a  particular  day,  but  still 
to  be  sold  there.  That  was  the  end  to  be 
attained,  and  it  was  known  to  the  defendant. 
It  eontracted  accordingly.  Any  shortcoming 
of  the  carrier,  therefore,  alleged  and  estab- 
lished, which  operated  to  impair  the  plain- 
tiff's fruition  of  the  purpose  taken  into  ac- 
count by  both  parties  to  the  agreement,  con- 
stitutes ground  for  damage.  The  remedy 
ought  to  correspond  in  scope  with  the  pre- 
viously known  plan  which  the  defendant 
disarranged  by  its  failure  to  co-operate  as 
it  promised. 

Here  we  have  within  the  contemplation  of 
the  parties  the  purpose  of  making  the  ship- 
ment to  the  San  Francisco  market.  We  have 
not  only  the  delay  of  the  defendant  to  sup- 
ply the  cars  for  that  purpose,  but  we  also 
have  present  the  fact  that,  later  on,  the 
stock  was  actually  transported  to  the  desti- 
nation. The  measure  of  damage  naturally 
flowing  from  these  circumstances  is  the  dif- 
ference between  the  value  of  such  stock  in 
the  condition  in  which  they  would  have  ar- 
rived at  San  Francisco  if  the  cars  had  been 
furnished  promptly,  as  agreed,  and  their  ac- 
tual value  in  the  condition  in  which  they 
did  arrive.  The  other  errors  complained  of 
either  were  not  assigned,  or  were  not  pre- 
sented in  the  brief;  hence  they  must  be  con- 
sidered as  waived. 

The  judgment  is  affirmed. 

Afoore,  Ch.  J.,  and  Bean  and  Harris, 
JJ.,  concur. 
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STATE  OF  TENNESSEE  EX  REL.  J.  W. 
BARNES,  Appt., 

V. 

E.  A.  GARRETT,  Sheriff. 

(135  Tenn.  617,  188  8.  W.  58.) 

Pardon  —  pending  appeal  ^  validity. 
1.  A  pardon  granted  pending  appeal,  aft^ 

— ^i^l^^— ^■^^^^W^— ^^W  ■  ■    ■        .^iii— P^i^ii^— ^^^^.^N— ^i^l^M— ^^■«*i^^i— ^"^^i^^— — i^i^^^— ^w^^ 

Note. —  As  to  effect  of  pardon  granted 
after  verdict  and  before  sentence  or  pending 
appeal,  see  annotation  following  this  case 
post,  570. 
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a  verdict  of  guilty,  is  valid  under  constitu- 
tional authority  to  grant  a  pardon  after 
conviction. 

For  other  coses,  tee  Criinfnal  Law,  IV.  h,  1, 
in  Dig.  1-52  N.  8. 

Same  —  waiver  —  failure  to  plead. 

2.  Failure  to  plead  a  pardon  upon  appeal 
from  a  conviction  does  not  waive  it  ii  the 
conviction  is  affirmed  for  want  of  a  bill  of 
exceptions,  after  denial  of  appellant's  mo- 
tion to  dismiss. 
For  other  oases,  see  Criminal  Law,  IV.  h,  1, 

in  Dig.  1-5Z  N.  8. 
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Same  —  effect  on  costs. 

3.  A  pardon  does  not  release  the  convict 
from  liability  for  the  costs  of  prosecution. 
F<yir  other  caeea,  see  Criminal  Lo/w,  IV.  h,  i, 

in  Dig,  1-52  A".  8, 

(August  9,  1916.) 

A  PPEAL  by  relator  from  an  order  of  the 
J\  Criminal  Court  for  Pickett  County,  dis- 
missing his  petition  for  a  writ  of  habeas 
corpus  to  secure  his  discharge  from  custody 
to  which  he  had  been  committed  upon  con- 
viction of  carrying  a  pistol.  Remanded  for 
relator's  discharge  upon  payment  of  costs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  D.  White  and  J.  L.  Mc- 
Donald for  appellant. 

Mr.  W.  H.  Sviri^i^art,  Jr.,  Assistant  At- 
torney General,  for  appellee. 

Green,  J.,  delivered  the  opinion  of  the 
court : 

J.  W.  Barnes  was  indicted  on  a  charge  of 
carrying  a  pistol  at  the  February,  1914, 
term  of  the  criminal  court  of  Pickett  coun- 
ty. He  was  tried  at  the  October,  1914,  term 
of  that  court,  fined  $oO,  and  a  jail  sentence 
also  imposed  upon  him.  He  appealed  in 
error  to  the  December,  1914,  term  of  this 
court. 

Pending  the  hearing  of  his  case  in  this 
court,  he  was  pardoned  by  the  governor, 
December  22,  1914.  His  case  was  heard  here 
January  11,  1915,  and  the  judgment  below, 
with  a  slight  correction,  was  affirmed,  and 
the  case  remanded  for  execution  of  said 
judgment. 

Prior  to  the  hearing  in  this  court,  Barnes 
imdertook  to  dismiss  his  appeal  in  error, 
which  he  was  not  allowed  to  do,  no  explana- 
tion of  this  motion  being  made  to  tlie  court, 
and  the  attorney  general  opposing  the  mo- 
tion in  order  to  have  the  judgment  corrected 
as  before  noted. 

The  pardon  that  had  been  granted  to 
Barnes  was  not  called  to  the  attention  of 
this  court  in  any  manner  on  his  former  ap- 
])eal.  Upon  the  remand,  Barnes' pleaded  his 
pardon  in  the  trial  court,  but  that  court  was 
of  opinion  the  pardon  was  ineffective,  and 
ordered  Barnes  into  custody  to  serve  his 
sentence  and  to  secure  the  payment  of  the 
fine  and  costs  previously  adjudged  against 
him.  From  the  last  order,  the  court  re- 
fused an  appeal,  and  this  petition  for  habeas 
corpus  was  then  filed.  The  petition  was  dis- 
missed, and  the  petitioner  gave  bond  and 
appealed. 

The  principal  question  is  upon  the  valid- 
ity of  the  pardon  issued  under  such  circum- 
stances. 

The    Constitution    of    Tennessee    provides 
that  the  governor  ''shall  bave  power  to  grant ' 
reprieves,  and  pardons,  after  conviction,  ex-| 
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cept  in  cases  of  impeachowDt."     Article  3, 

8  6. 
The  state  insists  that  the  pardon,  issued 

pending  appeal  in  error  to  this  court,  was 
not  issued  after  conviction.  The  argument 
is  that  the  appeal  in  error  suspended  the 
judgment  against  Barnes,  that  he  did  not 
stand  oonvicted,  and  there  was  no  eonviction 
upon  which  a  pardon  might  operate,  pend- 
ing the  appeal. 

The  contrary  contention  is  that  thcT  ver- 
dict of  the  jury  against  Barnes  waa  a  con- 
viction ;  that  he  was  convicted  after  verdict, 
and  a  lawful  object  of  executive  clemency, 
regardless  of  judgment, — whether  or  not 
judgment  had  been  entered,  or,  having  been 
entered,  had  been  suspended  by  appeal  in 
error. 

What  meaning  is  to  be  attached  to  the 
word  "conviction"  in  the  section  of  the  Con- 
stitution quoted? 

In  a  dictum  in  Smith  v.  State»  6  Lea,  637, 
the  court  said:  "A  conviction  implies  not 
simply  a  verdict,  but  also  a  judgment  (see 
Bouvier^s  Law  Diet,  title,  'Conviction') ; 
though  we  believe  it  has  not  generally  been 
held  that  a  judgment  should  be  actually 
entered  before  a  pardon  can  be  interposed." 

In  Parker  v.  State,  103  Tenn.  547,  53  S. 
W.  1092,  there  was  a  verdict  of  guilty  and 
judgment  entered  thereupon,  but  defendant 
was  released  on  bond  pending  motion  for 
new  trial.  Prior  to  the  filing  of  this  motion, 
a  pardon  was  granted,  and  the  legality  of 
the  pardon  was  questioned  on  the  ground 
that  there  had  been  no  final  judgment.  We 
quote  from  the  opinion : 

"For  the  defendant,  it  is  insisted  that  the 
term  'conviction,'  as  here  used,  signifies  the 
adjudication  or  determination  by  the  jury 
of  the  guilt  or  innocence  of  the  defendant, 
and  that  after  verdict  and  before  judgment 
pronounced  upon  it  a  pardon  may  issue,  but 
that  in  any  event  final  judgment  in  this  case 
passed  upon  the  defendant  after  the  verdict 
was  returned  by  the  jury,  and  hence  the  par- 
don could  legally  issue. 

"The  court  is  of  opinion  this  contention  is 
well  made.  Tlie  judgment  of  the  court  upon 
the  verdict  is  in  form  a  final  one,  without 
the  necessity  of  any  formal  sentence.  The 
conviction  was  one  which  did  not  require 
that  a  sentence  of  infamy  be  pronounced.'' 

The  learned  justice  delivering  the  opinion 
in  the  court  in  Parker  v.  State  did  not  agree 
to  the  invalidity  of  the  pardon.  It  does  not 
distinctly  appear  what  opinion  the  majority 
entertained  as  to  the  contention  that  con- 
viction signified  the  determination  of  a  de- 
fendant's guilt  by  the  jury.  The  decision 
was  apparently  rested  on  the  idea  that  final 
judgment  had  been  entered  on  the  verdict, 
which  judgment  had  not  been  suspended. 

In  Smith  v.  State,  supra,  the  court  cor- 
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rectly  declared  the  general  rule  to  be  that  a 
judgment  need  not  actually  be  entered  be- 
fore a  pardon  can  be  interposed.  A  coftvic- 
tion  is  held  to  accrue  upon  a  verdict  of 
guilty  in  all  the  cases  of  which  we  know, 
save  Campion  v.  Gillan,  79  Neb.  364,  11 
L.R^.(N.S.)  865,  126  Am.  St.  Rep.  667,  112 
N.  W.  686,  16  Ann.  Gas.  319- 

The  Campion  Case  was  really  decided  on 
other  points,  before  the  question  here  in- 
volved was  reached,  and  the  latter  expres- 
sions of  the  court  do  not  appear  to  have 
been  at  all  necessary. 

A  very  learned  and  elaborate  discussion 
of  the  meaning  of  the  word  "conviction,"  as 
used  in  the  Massachusetts  Constitution 
(chap.  2,  §  1,  art.  8),  providing  that  ''no 
charter  of  pardon  granted  by  the  governor, 
with  advice  of  the  council,  before  conviction, 
shall  avail  the  party  pleading  the  same," 
etc.,  was  undertaken  by  Mr.  Justice  Gray 
in  Com.  v.  Lockwood,  109  Mass.  333,  12 
Am.  St.  Rep.  699.  He  reviewed  authorities 
in  England,  Massachusetts,  and  elsewliere, 
and  showed  very  plainly  that  *'the  ordinary 
legal  meaning  of  'conviction^  when  used  to 
designate  a  particular  stage  of  a  criminal 
prosecution  triable  by  jury  is  the  confession 
of  the  accused  in  open  court,  or  the  verdict 
returned  against  him  by  the  jury,  which  as- 
certains and  publishes  the  fact  of  his  guilt; 
while  'judgment'  or  'sentence'  is  the  appro- 
priate word  to  denote  the  action  of  the  court, 
before  which  the  trial  is  had,  declaring  the 
consequences  to  the  convict  of  the  fact  thus 
ascertained."    Com.  v.  Lockwood,  supra. 

It  was  accordingly  held  that  a  pardon 
granted  after  verdict  of  guilty  and  before 
sentence  was  valid. 

The  supreme  court  of  North  Carolina 
reached  a  like  conclusion,  where  the  Consti- 
tution authorized  the  governor  to  grant  par- 
dons "after  conviction."  That  court  referred 
to  the  fact  that  in  England  the  King  might 
issue  a  pardon  at  any  time,  and,  pointing 
out  the  reason  for  the  constitutional  provi- 
sion, said:  "At  common  law  the  Crown 
exercised  the  power  of  pardon  at  any  time. 
The  consequence  was  that  crimes  were 
smothered.  The  facts  were  not  brought  to 
light.  The  person  charged  was  not  brought 
before  the  public  and  required  t«  answer 
the  charge,  and,  of  course,  the  public  were 
dissatisfied.  But  under  our  Constitution 
and  statute,  the  person  charged  must  be 
brought  before  the  public  in  a  public  trial, 
and  face  his  accusers,  and  all  the  facts  must 
appear,  and  the  jury  must  find  him  guilty, 
and  the  court  must  sentence  him.  If  then 
he  will  ask  for  pardon,  he  cannot  deceive 
the  pardoning  power.  The  public  are  in 
possession  of  the  facts  and  can  resist  his 
application.  Nor  is  the  pardoning  power 
any  longer  irresponsible  to  the  public,  be- 
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cause  he  has  to  report  the  facts  and  his  rea- 
sons for  exercising  the  power."  State  v. 
Alexander,  76  N.  C.  231,  22  Am.  Rep.  675. 

In  the  North  Carolina  case  the  defendant 
appealed  before  pardon,  and  it  was  argued 
that  the  appeal  vacated  the  sentence  or  judg- 
ment, and  no  conviction  remained.  The 
court,  however,  thought  the  sentence  or 
judgment  was  not  part  of  the  conviction, 
and  the  vacation  of  the  judgment  by  appeal 
did  not  vacate  the  conviction,  the  verdict 
of  the  juiy.  The  conviction  would  not  bo 
annulled  unless  the  supreme  court  found 
error  on  the  record,  and  awarded  a  new  trial 
and  a  venire  de  novo.  It  was  said  that 
"nothing  can  be  a  conviction  but  the  ver- 
dict of  a  jury."    State  v.  Alexander,  supra. 

In  full  accord  with  the  Massachusetts  and 
North  Carolina  cases  are  People  v.  Marsh, 
126  Mich.  410,  61  L.R.A.  461,  84  Am.  St. 
Rep.  584,  84  N.  W.  472;  Gilmore  v.  State, 
3  Okla.  Crim.  Rep.  639,  139  Am.  St.  Rep. 
981,  108  Pac.  416. 

Loolcing  to  our  statutes  and  to  our  Con- 
stitution, we  find  the  word  "conviction,"  as 
there  used,  does  not  ordinarily  include  nor 
imply  judgment  or  sentence,  but  has  a  mean- 
ing entirely  separate  and  apart  from  judg- 
ment or  sentence.  In  manv  of  our  statutes 
the  term  "conviction"  is  used  to  signify  the 
jury*s  verdict  of  guilty,  and  as  something 
precedent  to,  and  distinct  from,  judgment 
or  sentence. 

Thus,  Shannon's  Code,  §  6695,  provides 
that  persons  shall  be  rendered  incompetent 
as  witnesses  by  "conviction  and  sentence" 
for  various  crimes  enumerated. 

The  following  statutes  further  illustrate 
the  point: 

"Upon  conviction  of  the  crimes  of  abusing 
a  female  child,  arson  and  felonious  burning. 

.  .  .  burglary,  etc.,  ...  it  shall 
be  part  of  the  judgment  of  the  court  that 
the  defendant  be  infamous,  and  be  dis- 
qualified to  give  evidence,  or  to  exercise 
the  elective  franchise."  Shannon's  Code^ 
§  7199. 

"If  the  defendant  has  been  convicted  of 
two  or  more  oflTenses  before  judgment  on 
either,  tlie  judgment  is  that  the  imprison- 
ment on  one  commence  at  the  expiration  of 
the  imprisonment  upon  any  other  of  the 
offenses."     Shannon's  Code,  §  7201. 

"Whenever  a  felon  is  convicted  of  stealing 
or  feloniously  taking  or  receiving  [stolen] 
property,  or  defrauding  another  thereof,  the 
jury  shall  ascertain  the  value  of  such  prop- 
erty, if  not  previously  restored  to  the  own- 
er^  and  the  court  shall,  thereupon,  order  the 
restitution  of  the  property,  and,  in  case  this 
cannot  be  done,  that  the  party  aggrieved  re- 
cover the  value  assessed  against  the  pris- 
oner, for  which  execution  may  issue  as  in 
other  cases."    Shannon's  Code*  §  7208. 
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'The  court  may  also,  where  any  person 
is  convicted  of  a  capital  offense,  and  the 
jury  who  convicted  him  state  in  their  ver- 
dict that  they  are  of  opinion  that  there  are 
mitigating  circumstances  in  the  case,  com- 
mute the  punishment  from  death  to  im- 
prisonment for  life  in  the  penitentiary.'* 
Shannon's  Code,  §  7232. 

*'A  conviction,  judgment,  and  execution 
for  any  one  offense,  is  no  bar  to  a  prosecu- 
tion for  any  other  public  offense  committed 
previously,  not  necessarily  included  in  the 
offense  for  which  the  defendant  was  con- 
victed."   Shannon's  Code,  §  7260. 

Illustrations  might  be  multiplied,  but  the 
Constitution  of  1870  itself  shows  what  its 
framers  understood  the  word  "conviction" 
to  mean.  It  ia  provided*in  the  Constitu- 
tion: "That  elections  shall  be  free  and 
equal,  and  the  right  of  suffrage,  as  herein- 
after declared,  shall  never  be  denied  to  any 
person  entitled  thereto,  except  upon  a  con- 
viction by  a  jury  of  some  infamous  crime, 
prenously  ascertained  and  declared  by  law, 
and  judgment  thereon  by  a  court  of  com- 
petent jurisdiction."    Article  1,  §  6. 

Without  further  elaboration  we  are  satis- 
fied that,  as  used  in  article  3,  §  6,  of  the 
Constitution,  the  word  "conviction'*  does  not 
imply  judgment  or  sentence.  A  pardon 
granted  after  a  verdict  of  guilty  is  "after 
conviction,"  is  valid,  and  entitles  a  defend- 
ant to  his  discharge,  irrespective  of  judg- 
ment. An  appeal  in  error  suspends  the 
judgment,  but  does  not  affect  the  verdict, 
and  the  defendant  stands  convicted,  unless 
this  court  finds  error  and  awards  a  new 
trial  and  venire  de  novo. 

It  is  said,  however,  by  the  attorney  gen- 
eral, that  Barnes  failed  to  plead  his  pardon 
on  his  former  appeal  to  this  court,  and  in 
no  way  called  the  attention  of  the  court 
thereto,  and  that  he  has  accordingly  waived 
the  benefit  thereof. 

It  is  undoubtedly  true  that  the  court  does 
not  judicially  notice  a  pardon.  A  pardon 
is  an  act  of  grace,  the  benefit  of  which  may 
be  accepted  or  rejected  by  the  convict.  It 
is  said  to  be  like  a  deed,  in  that  delivery 
is  essential,  and  delivery  is  not  complete 
without  acceptance.  If  rejected,  the  court 
is  without  power  to  force  the  acceptance  of 
executive  clemency,  and  the  court  can  nei- 
ther know  of  the  grant  of  a  pardon  nor 
presume  its  acceptance  unless  the  facts  are 


brought  before  it  by  motion,  plea,  or  other- 
wise. So,  usually,  if  one  in  poesession  of 
a  pardon  fails  to  plead  it,  and  puts  himself 
upon  his  trial,  he  has  waived  the  advantage 
of  such  pardon.  United  States  v.  Wilson,  7 
Pet.  150,  8  L.  ed.  640;  People  v.  Marah,  125 
Mich.  410,  61  L.R.A.  461,  84  Am.  St.  Rep 
684,  84  N.  W.  472;  4  Bl.  Com.  402. 

Barnes,  however,  did  not  willingly  go  to 
trial  in  this  court  on  the  appeal  in  error 
from  judgment  against  him.  He  undertook 
to  dismiss  his  appeal,  but  permission  to  do 
this  was  denied  him,  as  heretofore  stated. 
There  was  no  investigation  and  no  trial  of 
his  case  here  on  its  merits,  and  oould  not 
have  been,  for  there  was  no  bill  of  excep- 
tions. A  slight  modification  was  made  in 
the  judgment  below,  technical  in  character, 
upon  motionvof  the  attorney  general,  and 
the  said  judgment  affirmed  for  want  of  bill 
of  exceptions. 

While  it  would  have  been  proper  practice 
for  the  pardon  to  have  been  pleaded  here, 
still  the  circumstances  were  unusual  and 
without  precedent  in  our  books,  and  we  are 
not  inclined  to  hold  that  Barnes  lost  the 
benefit  of  his  pardon  by  his  failure  to  call 
it  to  the  attention  of  tliis  court.  He  mani- 
fested no  disposition  to  experim^it  with  the 
court  or  trifie  with  its  jurisdiction,  but  en- 
deavored to  dismiss  his  appeal.  He  did  not 
put  himself  on  trial  here.  There  was  only 
a  formal  afiirraance  of  the  judgment  against 
him.  He  did  promptly  exhibit  and  inter- 
pose his  pardon,  in  the  court  below,  when 
the  case  was  remanded  for  execution  of  sen- 
tence. Such  delay,  under  such  circumstan- 
ces, should  be  attributed  rather  to  the 
novelty  of  the  situation  and  lack  of  an- 
nounced rules  of  practice  in  this  jurisdic* 
tion  than  to  motives  that  would  faaxard  the 
efficacy  of  the  pardon. 

The  pardon  did  not  release  Barnes  from 
any  of  the  costs  in  the  criminal  case.  Spell- 
ings V.  State,  90  Tenn.  201,  41  S.  W.  444; 
Smith  V.  State,  6  Lea,  637. 

This  case  will  be  remanded  to  the  court 
below,  where  petitioner  will  be  held  to  se- 
cure all  the  costs  in  the  criminal  case. 
Upon  payment  of  such  costs  he  will  be  dis- 
charged. The  costs  of  the  habeas  corpus 
proceedings  are  taxed  to  Pi^ett  county. 
Henderson  v.  Walker,  101  Tenn.  220,  47  S. 
W.  430. 


Annotatioii— Effect  of  pardon  granted  after  verdict  and  before  sentence» 

or  pending  appeaL 


Generally  as  to  parole  and  pardon,  see 
Indexes  to  L.R.A.  Notes  under  the  title 
Criminal  Law,"  subtitle,  "Parole  j  par- 
don." 
L.R.A.1917B. 


This  note  does  not  include  the  ques- 
tion of  the  necessity  of  bringing  the 
pardon  judicially  before  the  court  by 
plea,  motion,  or  otherwise   (see  United 
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States  V.  Wilson  (1833)  7  Pet.  (U.  S,) 
150,  8  L.  ed.  640),  nor  does  it  include  the 
question  of  the  effeet  of  pardon  upon 
costs.  Upon  that  question,  see  the  notes 
to  Fischel  v.  Mills,  16  L.R.A.  396,  and 
Villines  y.  State,  43  L.R.A.(N.S.)  207. 

**CoaTletioa'V  as  Terdiot,  eto. 

Where  the  constitutional  power  of 
pardon  excludes  pardon  ^^before  convic- 
tion,'' a  pardon  after  verdict,  but  before 
judgment  or  sentence,  is  good  (Com.  v. 
Lockwood  (1872)  109  Mass.  323,  12  Am. 
Rep.  699) ',  and  no  question  seems  to  have 
been  raised  to  such  course  in  Com.  v. 
Mash  (1844)  7  Met.  (Mass.)  472. 

On  the  same  principle,  where  the  con- 
stitutional power  to  the  governor  is  to 
grant  pardons  '^after  conviction,"  he  may 
pardon  after  verdict,  though  before  sen- 
tence or  judgment.  State  ex  rel.  Butler 
v.  Moise  (1896)  48  La.  Ann.  109,  35 
L.R.A.  701,  18  So.  943;  People  v.  Marsh 
(1900)  125  Mich.  410,  51  L.R.A.  461,  84 
Am.  St.  Rep.  584,  84  N.  W.  472 ;  Spafford 
V.  Benzie  Circuit  Judge  (1904)  136  Mich. 
25,  98  N.  W.  741;  Ex  parte  CoUins 
(1887)  94  Mo.  22,  6  S.  W.  345  (obiter) ; 
Blair  v.  Com.  (1874)  25  Gratt.  (Va.) 
850.  The  same  was  apparently  taken  for 
granted  in  State  v.  Fuller  (1821)  1  Mc- 
Cord  L.  (S.  0.)  178. 

So,  the  fact  that  the  Constitution 
places  in  the  governor  power  to  grant 
reprieves  and  pardons  ''after  conviction" 
does  not  limit  his  authority  to  cases  in 
which  the  court  has  pronounced  judg- 
ment, so  as  to  authorize  conferring  upon 
the  court,  prior  to  that  time,  jurisdiction 
to  remit  punishment  by  a  suspension  of 
sentence.  Snodgrass  v.  State  (1912)  67 
Tex.  Crim.  Rep.  615,  41  L.R.A.(N.S.) 
1144, 150  S.  W.  162. 

In  Com.  V.  Lockwood  (Mass.)  supra, 
and  People  v.  Marsh  (1900)  125  Mich. 
410,  51  L.R.A.  461,  84  Am.  St.  Rep.  584, 
84  N.  W.  472,  the  pardon  was  granted 
before  sentence,  pending  the  hearing  of 
the  exceptions  in  the  appellate  court,  and 
in  Com.  v.  Mash  (Ma4S8.)  supra,  it  was 
granted  before  sentence,  but  after  the 
appellate  court  had  overruled  the  excep- 
tions. 

—  Contra. 

The  contrary  was  held  in  Campion  v. 
Gillan  (1907)  79  Neb.  364,  11  L.R.A. 
(N.S.)  865, 126  Am.  St.  Rep.  667, 112  N. 
W.  585, 16  Ann.  Cas.  319,  where,  in  hold- 
ing that  the  governor  could  not  pardon 
in  a  bastardy  proceeding,  it  was  also 
held  that  a  verdict  was  not  a  conviction 
within  the  Nebraska  constitutional  pro- 
vision, the  court  pointing  out  that  ''the 
L.R.A.1917B. 


I  governor  is  required  to  communicate  to 
the  legislature  each  case  of  pardon 
granted,  'stating  the  name  of  the  convict, 
the  crime  of  which  he  was  convicted,  the 
sentence  and  its  date,  and  the  date  of  the 
reprieve,  commutation,  or  pardon.'  This 
he  could  not  do  if  there  had  been  no 
judgment  and  sentence." 

It  may  be  observed  that  the  fact  that 
the  governor  is  required  to  report  the 
sentence  is  also  true  in  North  Carolina, 
where  it  is  considered,  as  appears  later 
in  this  note,  that  the  governor  may  par- 
don pending  an  appeal,  on  the  theory 
that  the  appeal  annuls  or  vacates  the 
judgment,  but  that,  as  the  verdict  re- 
mains, the  pardon  is  ''after  conviction.'^ 
And  in  view  of  the  obiter  holding  in  Ex 
parte  Collins  (1887)  94  Mo.  22,  6  S.  W. 
345,  supra,  it  may  be  further  noted  that 
in  Missouri  the  governor  is  also  required 
to  report  the  sentence. 

Pardoiui  peadias  appeal. 

A  pardon  after  sentence,  pending  ap« 
peal,  is  one  after  oonviction.  Cole  v. 
State  (1907)  84  Ark.  473, 106  S.  W.  673; 
Gilmore  v.  State  (1910)  3  OUa.  Crim. 
Rep.  639,  139  Am.  St.  Rep.  981,  108 
Pac.  416;  Chapman  v.  State  (1910)  3 
Okla.  Crim.  Rep.  643,  108  Pao.  418; 
White  V.  State  (1910)  3  OUa.  Crim.  Rep. 
644,  108  Pac.  1135;  State  v.  Alexander 
(1877)  76  N.  0.  231,  22  Am.  Rep.  675; 
State  V.  Teeter  (1877)  76  N.  0.  239; 
State  V.  Heaton  (1877)  76  N.  0.  240; 
State  V.  Heaton  (1877)  76  N.  0.  241; 
State  ex  B£l  Baskes  v.  Gabrbtt,  ante, 
567. 

In  Cole  V.  State  (Ark.)  supra,  the 
court  said:  "It  has  been  questioned 
whether,  when  a  ease  is  pending  in  an 
appellate  court  on  appeal,  the  governor 
has  a  right,  in  advance  of  the  final  de- 
cision, to  issue  a  pardon.  An  appeal  to 
this  court  only  suspends,  and  does  not 
vacate,  a  judgment  of  conviction,  and  it 
cannot  be  said  that  the  governor  has  not 
the  power,  if  he  sees  fit  to  exercise  it, 
to  pardon  a  crimuial  while  the  case  is 
pending  a  final  determination  in  the  su- 
preme court.  Authority  for  it  may  be 
found  in  State  v.  Alexander  (1877)  76 
N.  0.  231,  22  Am.  Rep.  675;  State  v. 
Carson  (1872)  27  Ark.  469." 

The  North  Carolina  cases,  supra,  pro- 
ceed on  the  theory  that  the  appeal  an- 
nuls or  vacates  the  judgment. 

As  heretofore  stated  in  the  first  part 
of  this  note,  in  Com.  v.  Lockwood 
(Mass.)  and  People  v.  Marsh  (Mich.) 
supra,  the  pardon  was  g^nted  before 
sentence,  pending  the  hearing  of  the  ex- 
ceptions in  the  appellate  court,  and  in 
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Com.  V.  Mash'  (Mass.)  supra,  it  was 
granted  before  sentenee,  but  after  the 
appellate  court  had  overruled  the  excep- 
tions. 

Eifeot. 

Most  of  the  cases  on  the  effect  of  par- 
dons with  reference  to  the  time  when 
they  were  granted  concern  their  effect 
upon  costs,  as  to  which  see  the  aforesaid 
notes  in  15  L.R.A.  396  and  43  L.R.A. 
(N.S.)  207. 

Where  a  defendant  convicted  of  forni- 
cation and  bastardy  was  pardoned  be- 
fore sentence,  it  was  held  that  he  could 
not  be  held  for  maintenance  of  the  child. 
Com.  V.  Ahl  (1862)  43  Pa.  53. 

It  was  held  in  North  Carolina  that  an 
appeal  to  the  supreme  court  in  a  criminal 
case  annuls  the  judgment  below,  and  that 
therefore,  pending  the  appeal,  a  pardon 
remitting  part  of  a  judgment  is  inoper- 
ative; but  this  was  not  necessary  to  the 
decision.  State  v.  Melntire  (1853)  46 
N.  0.  (1  Jones,  L.)  1,  69  Am.  Dec.  566. 

While  beyond  the  scope  of  this  note, 
reference  may  be  made  in  this  connec- 
tion to  State  V.  Underwood  (1870)  64 
N.  0.  599,  where,  on  an  appeal  to  the  su- 
preme court  from  a  judgment  against 
the  accused,  it  was  held  there  was  no 
error,  but  before  judgment  was  entered 
below  on  the  transcript  from  the  su- 
preme eourt,  the  defendant  produced  a 
pardon,  and  it  was  held  that  the  appeal 
had  vacated  the  judgment,  and  that  the 
pardon  thus  being  before  judgment,  there 
were  no  costs  to  be  paid  by  the  accused. 


Where  a  pardon  is  granted  pending 
an  appeal,  the  usual  practice  is  to  dis- 
miss the  appeal.  Cole  v.  State  (1907)  84 
Ark.  473,  106  S.  W.  673;  Manlove  v. 
State  (1899)  153  Ind.  80,  53  N.  E.  385; 
Phillips  V.  State  (1880)  58  Miss.  578; 
Gilmore  v.  State  (1910)  3  Okla.  Crim. 
Rep.  639,  139  Am.  St.  Rep.  981,  108  Pac. 
416;  Chapman  v.  State  (1910)  3  Okla. 
Crim.  Rep.  643,  108  Pac.  418;  TMiite  v. 
State  (1910)  3  Okla.  Crim.  Rep.  644, 108 
Pac.  1135;  Lack  v.  State  (1915)  11  Okla. 
Crim.  Rep.  420,  149  Pac.  924;  Stewart 
V.  State  (1915)  11  Okla.  Crim.  Rep.  400, 
146  Pac.  921;  Sibenaler  v.  State  (1915) 
11  Okla.  Crim.  Rep.  504,  14S  Pac.  678; 
Terrell  v.  State  (1915)  11  Okla.  Crim. 
Rep.  529,  148  Pac.  822;  Keith  v.  State 
(1911)  6  Okla.  Crim.  Rep.  618,  117  Pac. 
652;  Woodland  v.  State  (1915)  —  Okla. 
Crim.  Rep.  — ,  152  Pac.  810;  State  v. 
White  (1895)  26  Or.  605,  40  Pac.  229. 

The  same  practice  applies  on  the  grant- 
ing of  a  parole.  Cadenhead  v.  State 
(1911)  6  Okla.  Crim.  Rep.  514,  117  Pac. 
462;  Parks  v.  State  (1911)  6  Okla,  Crim. 
Rep.  617,  117  Pac.  651;  James  v.  State 
(1911)  6  Okla.  Crim.  Rep.  630,  117  Pac. 
651;  Arnold  v.  State  (1911)  6  Okla. 
Crim.  Rep.  615,  117  Pac.  652;  Rhoads 
V.  State  (1911)  6  Okla.  Crim.  Rep.  619, 
117  Pac.  662;  Smallwood  v.  State  (1911) 
6  Okla.  Crim.  Rep.  615,  117  Pac.  652; 
Fossett  v.  State  (1911)  6  Okla.  Crim. 
Rep.  629,  117  Pac.  653;  Cowlev  v.  State 
(1915)  11  Okla.  Crim.  Rep.  561, 149  Pac. 
924.  B.  B.  B. 


TENNESSEE    SUPREME    COURT. 
W.  H.  CUNNINGHAM  ct  al. 

V, 

ERNEST  SHELBY  et  al.,  Plffs.  in  Err. 

(—  Tenn.  — ,  188  S.  W.  1147.) 

Corporation  —  forelj^  —  failure  to  com- 
ply with  laws  ~  partnership  liability. 

1.  Holders  of  stock  in  a  foreign  corpora- 
tion which  has  not  complied  with  the  laws 
entitling  it  to  do  business  in  the  state,  but 
which  maintains  an  oflice  and  undertakes 
to  carry  on  its  business  in  the  state,  are 
liable  as  partners  for  services  rendered  un- 
der contract  with  those  in  charge  of  the 
office. 
For  other  caecs,  see  Corporations,  VIL  a, 

in  Dig.  l-6i  .V.  H. 

Note.  —  As    to    partnership    liability    of 
stockholders  of  a  foreign  corporation  "in  a 
state  in  which  it  is  doing  business,  see  anno- 
tation following  this  case,  post,  674. 
L.R.A.19nB. 


Writ  and  process  —  safficlency  of  sum- 
mons —  action  against  partners. 

2.  A  warrant  is  sufficient  to  hold  stock- 
holders in  a  foreign  corporation  not  au- 
thorized to  do  business  in  the  state  liable 
as  partners  which  describes  them  as  stock- 
holders in  a  foreign  corporation  not  au- 
thorised to  do  business  in  the  state,  and 
summons  them  to  answer  an  action  on  ac- 
count for  labor  rendered. 
For  other  oases,  see  Writ  and  Process,  /.  in 

Dig.  1-52  X.  8. 

(October  28,  1916.) 

1?  RROR  to  the  Court  <rf  Civil  Appeals  to 
^  review  a  judgment  reversing  a  judg- 
ment of  the  Circuit  Court  for  Rhea  County 
in  plaintiffs'  favor  in  consolidated  actions 
brought  to  recover  compensation  for  serv- 
ices rendered  to  a  foreign  corporation  in 
which  defendants  were  stockholders.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
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Messrs.  Wrlf^ht  &  Hagsrard  and  C.  6. 
Myers,  for  plaintiffB  in  error: 

Failure  of  a  foreign  corporation  to  comply 
with  positive  requirements  of  the  law  as 
a  prerequisite  to  its  having  corporate  ex- 
istence, and  its  transacting  business  in  the 
state,  renders  its  stockholders  personally 
liable  for  the  companies'  debts. 

Cary-Lombard  Lumber  Co.  t.  Thomas,  92 
Tenn.  587,  22  S.  VV.  743;  Morton  v.  Hart 
Bros.  88  Tenn.  427,  12  S.  W.  10«6;  Taylor  v. 
Branhara,  35  Fla.  297,  39  L.R.A.  362,  48 
Am.  St.  Rep.  249,  17  So.  552;  19  Cyc.  1218: 
Empire  Mills  v.  Alston  Grocery  Co.  4  Tex. 
App.  Civ.  Gas.  (Wlllson)  346,  12  L.R.A. 
366,  15  S.  W.  505;  Cleaton  v.  Emery,  49 
Mo.  App.  345;  Jones  v.  Aspen  Hardware  Co. 
21  Colo.  263,  29  L.R.A.  143,  52  Am.  St.  Rep. 
220,  40  Pac.  457;  Booth  v,  Wonderly,  36 
N.  J.  L.  250;  Hill  v.  Beach,  12  N.  J.  Eq. 
31;  Glenn  v.  Bergmann,  20  Mo.  App.  343; 
•Johnson  v.  Corser,  34  Minn.  355,  25  N.  W. 
799. 

Messrs.  D.  M.  Rhea  and  J.  B«  Swaff- 
ford  for  defendants  in  error. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Defendants  in  error  were  stockholders  in 
a  corporation  chartered  under  the  laws  of 
the  state  of  Delaware,  but  which  had  its 
office  and  transacted  its  business  in  Rhea 
county,  Tennessee,  without  having  complied 
with  the  statutes  of  the  state  permitting 
foreign  corporations  to  do  business  here. 
Tlie  corporation  was  chartered  as  a  develop- 
ment company  for  the  purpose  of  developing 
the  mineral  and  timber  resources  of  the 
territory  adjacent  to  Spring  City,  in  Rhea 
county,  including  the  promotion  of  several 
industries.  Carrying  out  this  purpose  it 
came  to  Spring  City,  rented  buildings,  hired 
transportation,  had  options  taken  on  cer- 
tain lands,  and  had  in  its  employ  there  a 
chief  engineer  and  an  assistant  engineer, 
who  had  charge  of  a  body  of  servants,  em- 
ployees of  tlie  company,  engaged  in  making 
surveys  and  maps  of  lands  on  which  the 
alleged  company  held  options,  and  which 
surveys  were  being  made  for  the  benefit  of 
the  company.  In  one  of  the  offices  which 
was  maintained  at  Spring  City  it  had  in 
its  employ  a  stenographer  who  wrote  the 
correspondence  with  reference  to  the  busi- 
ness of  the  company,  and  these  letters  were 
always  signed,  "Central  Tennessee  Develop- 
ment Co.,  per  Secy."     Its  board  of 

directors  and  stockholders  were  permitted  to 
meet  at  this  office  and  confer  concern- 
ing the  business  of  the  concern,  and  it  kept 
and  used  at  this  office  a  corporate  seal.  The 
plaintiffs  in  error  did  work  for  them  in  car- 
rying out  these  purposes,  and  compensa^ 
tion  was  sought  for  this  work  by  the  suit 
L.R.A.1917B. 


mentioned  in  the  margin,  and  other  suits 
consolidated  therewith. 

It  was  contended  in  the  trial  court  that 
the  defendants  in  error  were  liable  as  part- 
ners, and  the  trial  judge,  in  effect,  so 
charged  the  jury. 

Was  this  the  correct  view?  We  think  it 
was. 

Foreign  corporations  have  no  right  to  do 
business  in  this  state  unless  they  first  com- 
ply with  the  provisions  of  our  statutes,  with 
reference  to  the  filing  of  their  charters,  etc. 
If  they  fail  to  do  so,  they  have  no  standing 
before  the  courts  for  the  enforcement  of 
any  ri^ts,  with  two  exceptions,  which  we 
shall  presently  note.  Cary-Lombard  Lum- 
ber Co.  V.  Thomas,  92  Tenn.  587,  22  S.  W. 
743;  New  Hampshire  Ins.  Co.  v.  Kennedy, 
96  Tenn.  711,  36  S.  W.  709;  New  York  Nat. 
Bldg.  &  L.  Asso.  v.  Cannon,  99  Tenn.  344, 
41  S.  W.  1054;  Advance  Lumber  Co.  v. 
Moore,  126  Tenn.  313,  148  6.  W.  212;  Inter- 
state Amusement  Co.  v.  Albert,  128  Tenn. 
417,  427,  161  S.  W.  488:  and  compare  Sin- 
ger Mfg.  Co.  V.  Draper,  103  Twin.  262,  52  S. 
W.  879. 

The  exceptions  above  referred  to  are  State 
▼.  O'Brien,  94  Tenn.  79,  26  L.R.A.  252,  28 
S.  W.  311,  holding  that  a  servant  of  a  com- 
pany, who  has  feloniously  appropriated  its 
money,  is  estopped  to  defend  on  the  ground 
of  the  company's  failure  to  comply;  the 
case  of  Memphis  &  A.  River  Packet  Co.  v, 
Agnew,  132  Tenn.  266,  L.R.A.1916A,  640, 
177  S.  W.  949,  holding  that  an  unfaithful 
servant  of  such  company,  who  has  made 
profits  by  the  use  of  the  company's  business 
for  his  own  purposes,  cannot  defend,  when 
called  to  account,  by  showing  that  the  com- 
pany had  failed  to  comply;  and  finally  the 
case  of  State  v.  Cumberland  Teleph.  & 
Teleg.  Co.  114  Tenn.  194,  86  S.  W.  390,  in 
which  it  was  held  that  where  such  company 
had  attempted  to  comply,  but  had  inad- 
vertently omitted  one  requirement,  it  would 
not  be  ousted  from  the  state  except  upon 
a  direct  suit  for  that  purpose  by  the  state. 
Wc  have  no  direct  decision  upon  the  ques- 
tion whether  stockholders  of  such  a  cor- 
poration carrying  on  business  would  be  lia- 
ble as  partners;  but  we  have  two  cases 
which  are  based  substantially  on  the  same 
principle.  In  Morton  v.  Hart  Bros.  88  Tenn. 
427,  12  S.  W.  1026,  it  was  held  that  ^vhere 
a  foreign  insurance  company  had  failed  to 
comply,  an  agent  who  took  a  policy  in  its 
name  was  personally  liable  thereon,  since, 
inasmuch  as  he  could  not  bind  his  prin- 
cipal, he  bound  himself.  In  Carter  v.  Mc- 
Clure,  96  Tenn.  169,  36  L.R.A.  282^60  Am. 
St.  Rep.  842^  38  S.  W.  585,  it  appeared  that 
certain  persons  associated  themselves  to- 
gether for  the  purpose  of  carrj'ing  on 
a  co-operative  store,  entered  into  a  writ- 
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ten  agreement  providing  for  directors 
and  for  etockholders,  and  called  them- 
selves stockholders,  and  set  forth  the 
amount  which  was  to  be  employed  in 
the  business,  and  carried  on  the  busi- 
nes  for  a  profit,  but  were,  in  fact,  not 
incorporated.  The  concern  finally  failed, 
and  the  so-called  stockholders  were  sued  as 
partners,  and  the  court  held  they  were  lia- 
ble as  such,  on  the  ground  that  the  persons 
concerned  composed  an  association  carrying 
on  a  business  for  proAt,  and,  it  not  being 
a  corporation,  the  law  had  no  other  name 
for  it  than  that  of  a  partnership.  To  the 
same  effect  is  the  case  of  Harrill  v.  Davis, 
22  L.R.A.(N.S.)  1163,  94  C.  C.  A.  47,  168 
Fed.  187,  in  which  will  be  found  an  elabo- 
rate discussion  of  the  point. 

A  direct  authority  is  found  in  Taylor  v. 
Branham,  36  Fla.  297,  39  L.R.A.  362,  48 
Am.  St.  Rep.  249,  17  So.  662,  in  which  it 
was  held  that  a  corporation  chartered  in 
Tennessee  had  no  right  to  transact  business 
in  Florida  without  complying  with  the  laws 
of  that  state,  prescribing  certain  conditions 
for  the  entering  of  that  state  by  foreign 
corporations,  and  that  the  stockholders  who 
undertook  to  carry  on  the  business  of  such 
foreign  corporations  were  liable  as  part- 
ners. The  same  principle  is  found  laid  down 
in  MandeviUe  v.  Courtright,  6  L.RJL.(N.S.) 
1003,  73  C.  C.  A.  321,  142  Fed.  97.  In  that 
case  it  was  held  that  a  dental  company 
chartered  in  New  Jersey  had  no  right  to 
carry  on  its  business  in  Pennsylvania,  by 
virtue  of  its  New  Jersey  charter,  and  that 
its  stockholders  carrying  on  such  business 
in  Pennsylvania  became  personally  liable  as 
partners.  In  the  case  it  appeared  that  an 
employee  of  the  company  fractured  a 
woman's  jaw  while  trying  to  operate  upon 
her  teeth.  The  stockholders  were  held  lia- 
ble for  damages^  as  partners. 

The  general  principle  is  that  stated  in 
Carter  ▼.  McClure  and  Harrill  v.  Davis,  su- 
pra, that  where  persons  are  associated  to- 
gether, carrying  on  a  business  for  profit, 
they  are  prima  facie  partners,  no  matter 
wliat  name  they  uae»  and  they  cannot  es- 
cape except  by  showing  that  they  were  a 
corporation. 

The  fact  that  plaintiffs  in  error  dealt 
with  them  in  their  corporate  name  can  avail 
them  nothing.  Harrill  v.  Davis,  siipra;  Em- 
pire Mills  v.  Alston  Grocery  Co.  4  Tex.  App. 
Civ.  Cas.  (Willson)  346,  12  L.R.A.  366,  369, 
36  S.  W.  606,  and  see  note.  It  does  not 
appear  that  plaintiffs  in  error  knew  that 


the  corporation  had  not  complied  with  the 
Tennessee  l»ws.  However,  we  do  not  think 
this  would  have  made  any  difference,  since 
the  corporation  was  without  the  power  of 
contracting,  and,  as  the  defendants  in  error 
could  not  bind  it,  they  necessarily  bound 
themselves.    ^lorton  v.  Hart  Bros,  supra. 

It  should  be  noted  that  the  principles 
above  announced  do  not  apply  to  corpora- 
tion de  facto;  that  is,  those  which  have 
made  a  bona  fide  effort  to  comply  with  the 
provisions  of  law  and  have  inadvertently 
failed  in  some  particular,  and  in  good  faith 
have  exercised  the  franchises  of  such  cor- 
poration. Merriman  v.  Magiveny,  12  Heisk. 
494;  Swofford  Bros.  Dry  Goods  Co.  v.  Owen, 
L.ILA.1916C,  189,  and  note,  37  Okla.  616, 
133  Pac.  193.  And  see  note  to  Rutherford 
v.  Hill,  17  L.R.A.  649. 

The  learned  court  of  civil  appeals  was 
of  the  opinion  that  the  defendants  in  error 
were  liable  as  partners,  but  held  that  the 
warrant  was  not  adequately  framed  against 
them  as  sudi,  and  on  that  ground  reversed 
the  judgment  of  the  trial  court.  We  think 
the  court  of  civil  appeals  was  somewhat  too 
strict  in  its  construction  of  the  warrant. 
The  suit  was  originally  brought  before  a 
justice  of  the  peace,  and  subsequently  ap- 
pealed to  the  circuit  court  of  Rhea  county, 
and  there  tried.  The  warrant,  instead  of 
describing  the  defendants  in  error  in  terms 
as  partners,  described  them  as  stockholders 
in  a  foreign  corporation  not  authorized  to 
do  business  in  the  state  of  Tennessee,  and 
summoned  the  defendants  in  error  to  an- 
swer in  an  action  by  account  for  labor  ren- 
dered. This  is  very  meager,  it  is  true,  but 
it  sufficiently  notified  the  defendants  in  er- 
ror of  the  grounds  on  which  they  were  to 
be  held  liable;  that  is,  for  transacting  busi- 
ness in  Tennessee  under  the  name  of  a 
foreign  corporation  without  having  com- 
plied with  the  laws  authorizing  such 
transaction  of  business,  such  business,  of 
course,  implying  an  effort  to  obtain  pro- 
fit. This  was  using  the  definition  for 
the  name.  The  defendants  in  error,  when 
so  summoned,  oould  not  misunderstand 
what  they  were  called  upon  to  defend, 
so  the  purpose  of  requiring  some  gener- 
al statement  of  the  cause  of  action  in 
the  warrant  of  the  justice  of  the  peace  waa 
sufficiently  complied  with.  Therefore,  we 
are  of  the  opinion  that  the  judgment  of  the 
Court  of  Civil  Appeals  must  be  reversed, 
and  that  of  the  trial  court  afiirmed. 


Aimotatioii— Partnership  liability  of  stockholders  of  a  foreign  corpora* 

tion  in  a  state  in  which  it  is  doing  business. 


The  general  question  of  the  partner- 
ship liability  of  stockholders  in  ease  of 
L.R.A.1917B. 


defective  or  illegal  incorporation  is  dis- 
cussed in  the  notes  to  Rutherford  v.  Hill, 
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17  L.R.A.  549,  and  Swofford  Bros.  Dry 
Gk>ods  Co.  V.  Owen,  LJI.A.1916C,  196. 
This  note  is  eonfined  to  a  discussion  of 
whether  or  not  such  a  partnership  lia- 
bility arises  in  the  case  of  a  corporation 
organized  in  one  state — regularly,  it  may 
be— which  is  doing  business  in  another. 
The  determination  of  this  question  is 
rendered  difficult  from  the  obscurity  of 
some  of  the  reports  as  to  whether  those 
stockholders  who  are  sought  to  be  held 
liable  were  themselves  actively  partici- 
pating in  such  business.  A  liability 
based  upon  such  participation  is  a  differ- 
ent thing  than  a  liability  based  upon  the 
mere  relation  of  stockholder.  It  is  go- 
ing considerably  farther  to  hold  that  a 
liability  arises  from  the  relation  of  stock- 
holder without  any  active  participation 
in  the  management  of  the  business,  than 
to  hold  that  a  liability  arises  on  the 
part  of  those  who  actively  participate  in 
sueh  management. 

Ajl  attempt  is  sometimes  made  to  ques- 
tion the  compliance  of  a  foreign  corpo- 
ration with  the  laws  of  the  state  of  its 


oi^anization  in  a  suit  against  some  mem- 
bers in  another  state.  Sueh  cases  in 
which  the  corporation  does  not  appear  to 
have  been  doing  business  in  the  state  of 
the  forum  are  excluded.^ 

It  is  the  theory  of  some  early  cases 
that  an  act  of  incorporation  can  have  no 
extraterritorial  effect.'  Accordingly,  in- 
corporation in  a  foreign  state  is  no  pro- 
tection against  liability  arising  from  the 
manner  in  which  a  group  of  persons  are 
doing  business;  if  they  are  doing  busi- 
ness as  a  partnership,  a  partnership  lia- 
bility arises.  But  this  doctrine  has  not 
been  generally  accepted.  The  relation 
existing  between  the  states  is  such  as  to 
make  it  impracticable.  By  the  rules 
of  comity  one  state  will  recognize  a  cor- 
poration formed  in  another.'  According- 
ly, where  a  corporation  is  regularly 
formed  in  one  state,  its  stockholders 
cannot  be  held  liable  as  partners,  where 
it  has  been  carrying  on  business  in  an- 
other.^ This  is  especially  true  where 
the  policy  of  the  state  is  to  give  foreign 
corporations  the  right    to    do    business 


iThis  class  of  cases  is  illustrated  by 
Laflin  A  R.  Powder  Co.  v.  Sinsheimer  (1877) 
46  Me.  315,  24  Am.  Rep.  622,  where,  in  an 
action  against  certain  members  of  a  foreign 
corporation  to  hold  them  liable  on  an  obli- 
jnttion  of  the  corporation,  on  the  theory  ; 
that  the  corporation  had  not,  in  good  faith, 
complied  with  the  laws  of  the  state  of  its 
incorporation,  it  was  held  that  a  third 
person  cannot  thus  impeach  the  corporate 
existence. 

«  The  Florida  court  in  Taylor  v.  Branham 
(1896)  35  Fla.  297,  39  L.RAl.  362,  48  Am. 
•St.  Rep.  249,  17  So.  552,  expressed  an  opin- 
ion in  accord  with  this  theory,  but  that  de- 
cision is  finally  based  upon  the  fact  that  the 
corporation,  although  chartered  in  Tennes- 
see, waa  organized  in  Florida. 

It  is  stated  in  March  v.  Eastern  R.  (Do. 
(1860)  40  N.  H.  548,  77  Am.  Dec.  732,  that 
the  only  effect  of  the  refusal  to  recognize 
a  foreign  corporation  as  such  would  be  to 
compel  the  members  to  hold  their  property 
and   maintain  their  rights  as  partners. 

Upon  the  general  question  of  whether  or 
not  a  foreign  corporation  can  be  regarded 
as  a  de  facto  corporation^  see  note  to  Cone 
Export  &  Commission  Co.  v.  Poole,  24  L.R.A. 
280,  subdivision  on  page  203. 

«  See  Merrick  v.  Van  Santvoord  (N.  Y.) 
infra. 

4  In  Boyington  v.  Van  Etten  (1896)  62 
Ark.  63,  35  »S.  W.  622.  a  verdict  directed  in 
favor  of  the  plaintiff  in  an  action  against 
certain  stockholders  of  a  foreign  corpora- 
tion on  ttue  theory,  as  shown  in  the  com- 
plaint, that  th^  had  I'endered  themselves 
liable  as  partners  by  reason  of  emigrating 
from  the  state  of  incorporation  to  the  state 
of  the  forum  without  complying  with  the 
statutory  provisions  of  the  latter  state,  was 
L.R.A.1917B. 


reversed  upon  appeal.  That  the  corpora- 
tion had  failed  to  comply  with  the  laws  of 
the  state  of  the  forum  is  denied  by  the  an^ 
swer  of  the  defendant  and  this  question  id 
not  determined.  The  appellate  court  states 
generally  that  *'when  once  regularly  formed 
in  a  foreign  state,  until  dissolved  according 
to  the  laws  of  that  state,  the  existence  of  a 
corporation  cannot  be  destroyed,  or  even 
called  in  question,  except  to  ascertain  the 
fact  of  its  existence  at  home,  by  the  courts 
of  this  state.  .  .  .  Such  a  corporation 
may  be  forbidden  to  enter  this  state  at  all, 
and  is  forbidden  by  legislative  enactment  to 
do  business  here  except  on  condition;  but 
that  is  all.  There  is  no  law  making  such 
null  and  void  when  attempting  to  do  busi- 
ness here  without  complying  with  con- 
ditions." 

It  was  contended  in  Second  Nat.  Bank  v. 
Hall  (1878)  35  Ohio  St.  158,  that  i^he  in- 
corporation in  the  foreign  state  to  conduct 
a  business  within  the  state  of  the  forum 
was  a  fraud  upon  the  laws  of  the  state  of 
the  forum,  because  the  stockholders  were 
not,  by  the  laws  of  the  state  of  incorpora- 
tion, individually  liable  to  any  extent  for 
the  debt  of  the  corporation.  This  is  ap- 
parently based  upon  the  fact  that,  according 
to  the  laws  of  the  state  of  the  forum,  the 
stockholders  in  a  corporation  are  individual- 
ly liable  to  a  certain  extent  for  the  debt  of 
the  corporation.  That  this  did  not  render 
the  incorporators  liable  as  partners  is  held 
in  the  case,  the  court  stating  that  how  the 
fact  that  they  are  not  individually  liable 
for  corporate  debts  can,  in  the  absence  of 
the  statutory  regulation,  operate  to  make 
them  liable  on  a  promise  they  never  made, 
either  expressly  or  impliedly,  is  difficult  to 
understand. 
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upon  complying  with  certain  conditions.* 
It  was  urged  in  one  case  •  that  a  corpo- 
ration which  did  nothing  in  the  state  in 
which  it  was  organized  except  to  hold 
its  annual  elections  must  be  deemed  to 
have  migrated  to  the  state  in  which"  its 
business  was  conducted,  and  it  thereby 
forfeited  its  charter  in  the  state  of  its 
organization.  This  contention  was  de- 
nied, and  a  stockholder  of  the  corpora- 
tion held  not  liable  as  a  partner  for  lia- 
bilities incurred  by  th«  corporation. 
The  only  contract  ever  made  by  the 
stockholder  which  had  any  bearing  on 
the  question  at  issue  in  the  case  was  that 
which  he  made  on  becoming  a  party  to 
the  corporation.  The  court  states  that 
that  ^'certainly  did  not  make  him  a  part- 
ner, either  of  the  defendants  Brainard, 
or  of  Mr.  Redfield,  the  secretary  of  the 
company.  He  gave  no  power  to  either  to 
contract  for  him  and  no  consent  to  be 
responsible  for  their  tortious  act.  His 
contract  with  the  state  of  Connecticut 


was  for  immunity  from  personal  liabil- 
ity. The  plaintiffs  insist  that  the  bur- 
den is  upon  him  to  show  how  he  was  ever 
relieved  from  the  liability  of  a  partner. 
This  is  a  precise  inversion  of  the  rule. 
The  onus  is  upon  the  plaintiffs  to  show 
that  he  ever  assumed  any  such  liability; 
or  that  he  became  chai^able  with  it  in 
law,  through  his  own  acts  or  through 
those  of  the  company.  No  statute  of 
that  state,  or  of  this,  has  been  violated, 
either  by  him  or  by  the  corporation.'* 
According  to  the  weight  of  authority 
the  failure  of  a  foreign  corporation  to 
comply  with  the  laws  of  the  state  in 
which  it  is  doing  business  relative  to 
foreign  corporations  does  not  render  the 
stockholders  liable  as  partners.''  At  any 
rate,  the  partnership  relation  will  not 
be  extended  to  liabilities  not  arising  by 
reason  of  the  conduct  of  a  business  pro- 
hibited from  being  transacted  without 
a  permit.*  In  one  case^  it  was  sought 
to  hold  as  partners  two  members  of  a 


5  Merrick  v.  Van  Santvoord  (1866)  34  N. 
Y.  208.  Foreign  corporations  doing  business 
in  the  state  were  required  to  CQmply  with 
certain  conditions.  Whether  these  condi' 
tions  were  complied  with  in  the  case  at  bar 
is  not  stated  except  by  inference,  in  the 
statement  that  no  statute  of  the  state  had 
been  violated  by  the  corporation. 

See  Boyington  v.  Van  Etten  (Ark.)  supra. 

•  Merrick  v.  V^an  8antvoord  (N.  Y.)  supra, 
supra. 

7  Bond  V.  Stoughton  (1904)  26  Pa.  Super. 
Ct.  483:  Stephenson  v.  Dod«on  (1908)  36 
Pa.  Super.  Ct.  343.  See  Boyington  v.  Van 
Ettcn  (Ark.)  supra. 

But  see  Cunningham  v.  Shelby,  ante,  572. 

It  is  stated  in  National  Bank  v.  Spot 
Cash  Coal  Co.  (1911)  98  Ark.  597,  136  S. 
W.  953,  that  the  doing  of  business  in  a 
state  by  a  foreign  corporation  that  has  not 
complied  with  the  laws  of  the  state  pre- 
scribing conditions  upon  which  such  corpo- 
rations may  do  business  does  not  have  the 
elTect  of  dissolving  such  corporation  and 
rendering  it  in  effect  a  partnership  and  its 
officers  partners  as  to  such  business  done 
within  the  state. 

It  is  stated  in  Tribble  v.  Ilalbert  (1910) 
143  Mo.  App.  524,  127  S.  \V.  618,  that  the 
1>arc  fact,  if  proven,  that  a  foreign  corpora- 
tion lias  not  complied  with  the  laws  of  the 
state  of  the  forum,  is  not  sufTicient  to 
authorize  a  judgment  against  stockholders 
of  that  corporation  as  partners  upon  con- 
tracts executed  in  the  name  of  the  corpora- 
tion. In  order  to  eMtablish  such  a  liability 
it  must  be  shown  that  there  was  fraud  of 
some  kind  connected  with  the  organization 
of  the  corporation. 

The  fact  that  a  contract  is  made  bv  a 
foreign  corporation  before  the  date  of  regis- 
tration of  a  certificate  does  not  render  those 
contracting  liable  individually,  where  it 
was  not  doing  business  prior  to  the  regis- 
L.R.A.1917B. 


tration.  Stoner  v.  Phillipi  (1909)  41  Pa. 
Super  Ct.'llS. 

In  Smith  v.  Warden  (1885)  86  Mo.  382. 
the  members  of  a  limited  partnership  as- 
sociation who  had  failed  to  comply  with  the 
laws  of  the  state  where  organized,  in  that 
they  had  not  recorded  the  articles  of  as- 
sociation, as  required  by  the  statutes  of 
that  state,  were  held  to  become  general 
partners  even  in  that  state,  and,  as  a  neces- 
sary result,  must  be  held  bound  and  liable 
as  such  in  another  state  in  which  tliey  were 
transacting  business.  The  court  does  not 
decide  the  further  question  as  to  whether, 
if  there  had  been  a  compliance  with  tho  laws 
of  the  state  where  organized,  the  members 
would  have  been  liable  as  partners  in  tho 
other  state,  but  says  on  this  point  that  ''the 
statutes  of  Pennsylvania  as  such  can  have 
no  extraterritorial  force  or  operation  in  thi.s 
state,  but  rights  which  had  accrued  in  that 
state  under  such  statutes  might  be  enforced 
here." 

•  It  was  urged  in  A.  Lesehen  &  Sons  Rope 
Co.  V.  Moser  (1913)  —  Tex.  Civ.  App.  — , 
159  S.  W.  1018,  that  the  stockholders  in  a 
foreign  corporation  were  liable  as  partners 
on  a  debt  assumed  by  it.  In  denying  such 
liability  the  court  states  that  the  debt  could 
be  assumed  without  taking  out  a  permit  to 
do  business  in  the  state,  "and  we  do  not 
think  that  because  the  corporation  may 
have  engaged  in  other  transactions  for 
which  it  should  have  procured  a  permit,  or 
have  maintained  an  office  In  Texas  without 
obtaining  a  permit,  we  are  justified  in  hold- 
ing its  stockholders  liable  as  partners  for 
the  debt  assumed.  If  the  stockholders  of 
a  corporation  which  could  legally  do  busi- 
ness m  Texas  under  a  permit  are  to  be 
punished  for  not  obtaining  a  permit  by 
being  held  to  be  partners,  such  punishment 
should  be  limited  to  liabilities  arising  from 
transactions   for   which   the   permit   ie   re- 
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foreign  corporation  whose  names  were 
combined  into  the  corporate  name  on  an 
indoi*sement  by  oi\e  of  the  defendants. 
No  copy  of  the  charter  and  by-laws  of 
the  corporation  had  been  filed  with  the 
commissioner  of  corporations,  and  no 
copy  of  the  vote  appointing  him  attor- 
ney for  the  service  of  process  had  been 
filed  with  him.  The  court,  after  refer- 
ring to  this  fact,  states  that  the  defend- 
ants are  not  thereby  constituted  part- 
ners, or  made  personally  liable  on  the  in- 
dorselnent  on  the  note. 

There  is  some  authority,  however,  for 
the  view  that  until  a  foreign  corpora- 
tion has  complied  with  the  laws  of  the 
state  in  which  it  is  transacting  business, 
the  corporate  organization  does  not  re- 
lieve its  members  from  personal  liabil- 
ity.w 

When  the  territorial  scope  of  opera- 
tions of  a  corporation  is  limited  by  its 
charter,  it  has  been  stated  that  it  cannot 
exceed  such  limits  without  creating  the 
partnership  relation  between  those  stock- 
holders and  officers  who  participated.^^ 

In  the  eases  discussed  in  the  foregoing 


part  of  this  note  it  does  not  appear  but 
that  the  corporations  involved  were  regu- 
larly incorporated  for  the  purpose  of  do- 
ing business  in  the  state  of  incorpora- 
tion; at  least,  it  does  not  appear  that 
they  were  organized  for  the  sole  pur- 
pose of  doing  business  in  another  state.^' 
Where  the  fact  that  the  corporation  was 
organized  for  the  sole  purpose  of  doing 
business  in  another  state  does  appear, 
the  stockholders  have,  in  a  number  of 
cases,  been  held  liable  as  partners,^* 
especially  if  it  was  organized  by  citi- 
zens of  the  state  in  which  the  business 
is  being  conducted,  for  the  purpose  of 
escaping  some  provision  of  the  law  of 
that  state.  Thus,  an  individual  who,  with 
others,  organized  a  corporation  in  a  for- 
eign state  where  the  taxing  laws  were 
more  favorable,  has  been  held  personal- 
ly liable  for  obligations  incurred  by  the 
corporation.^^  It  has  been  regarded  as 
fraud  rendering  the  incorporators  liable 
as  partners  for  citizens  of  one  state, 
who  are  unable  to  incorporate  in  that 
state  because  of  insufficient  subscription 
to  the  capital  stock,  to  go  into  another 


quired,  and  not  extended  to  liabilitieR  not 
arising  by  reason  of  the  conduct  of  a  bus!- 
nes-s  prohibited  from  being  transacted  with- 
out a  permit." 

See  Stoner  v.  Phillipi  (Pa.)  supra. 

9  Shawmut-CoDunercial  Paper  Ck>.  v.  Auer- 
bach  (1913)  214  Mass.  363,  101  N.  E.  1000. 

lORowden  v.  Daniell  (1910)  151  Ho.  App. 
15,  132  S.  W.  23.  In  this  case  an  officer 
and  stockholder  in  a  foreign  corporation 
who  was  jengaged  in  business  in  the  state 
prior  to  the  attempt  to  organize  the  corpora- 
tion, and  continued  in  charge  of  the  business 
after  the  organization  thereof,  was  held 
personally  liable  upon  a  tort  of  the  com- 
pany. No  attempt  was  made  in  this  case 
to  hold  any  other  stockliolder  in  the  cor- 
poration than  the  one  thus  participating  in 
the  management. 

See  CuiCNi2(GHAM  V.  Shelby,  ante,  572. 

lilt  is  stated  obiter  in  Campbell  v.  J.  I. 
Campbell  Ck>.  (1906)  117  La.  402,  41  So 
t{96,  with  reference  to  a  lumber  company 
incorporated  in  Texas  and  authorized  to  do 
business  in  certain  counties  in  Texas,  that 
when  it  established  a  business  in  Louisiana 
under  another  name,  and  so  conducted  the 
business,  the  stockholders  and  ofldcers  of 
the  corporation  who  participated  in  or  rati- 
fied such  action  became  partners  in  the  busi- 
ness in  Louisiana.  It  was  held  in  this 
case  that  the  assets  of  the  branch  business 
established  in  Louisiana  would  be  distrib- 
uted as  assets  of  the  partnership,  and  the 
creditors  of  the  corporation  would  not  be 
allowed  to  participate  therein. 

uin  Merrick  v.  Van  Santvoord  (1866) 
34  N.  T.  208,  it  appeared  that  the  entire 
corporate  business  was  being  done  in  the 
Rtate  of  the  forum  at  the  time  the  lia- 
I..R.A.1917B.  37 


bility  on  which  sidt  was  brought,  was  in- 
curred. 

WThe  right  of  a  corporation  to  incor- 
porate in  one  state  for  the  transaction  of 
l>usiness  in  another  is  denied  in  Lynch  v. 
Perryman  (1911)  29  Okla.  615,  119  Pac. 
229,  Ann.  Cas.  1913A,  1065,  and  the  stock- 
holders are  stated  to  be  liable  as  partners. 

See  CirxxiNOHAM  v.  Shelby,  ante,  572. 

MIn  Montgomery  v.  Forbes  (1889)  148 
Mass.  249,  19  N.  E.  342,  an  individual,  find- 
ing the  tax  laws  of  New  Hampphire  more 
favorable  to  corporations  than  the  laws  of 
Massachusetts,  went  to  New  Hampshire, 
and,  with  others,  attempted  to  form  a  corpo- 
ration for  the  manufacture  of  woolen  goods 
in.  which  he  was  engaged.  The  articles  of 
incorporation  stated  that  the  business  was 
to  be  carried  on  at  a  place  in  New  Hamp- 
shire and  another  in  Massachusetts.  The  in- 
dividual first  above  referred  to  was  the  only 
person  interested  in  the  enterprise,  the 
others  being  merely  secured  to  furnish  the 
necessary  number  required  by  the  statutes 
of  New  Hampshire  for  corporate  organiza- 
tion. The  court  states  that  this  is  not  a 
case  where  there  has  been  a  defective  organ- 
ization of  a  corporation  which  has  a  legal 
existence  under  a  valid  charter,  but  here 
there  was  no  corporation;  it  was  just  the 
same  as  if  the  individual  had  done  nothing 
at  all  in  the  way  of  establishing  a  corpo- 
ration, but  had  conducted  his  business  under 
the  corporate  name.  The  business  was  his 
personal  business,  which  he  transacted  under 
that  name.  He  was  accordingly  held  liable 
on  a  contract  for  the  purchase  of  goods, 
entered  into  by  him  under  the  corporate 
name.  It  was  not  sought  to  hold  any  other 
members  of  the  pretended  corporation  liable. 


578      ANNOTATION— FOREIGN  CORPORATION— PARTNERSHIP  IJABIUTY. 


state  where  a  certificate  of  incorpora- 
tion might  be  procured  upon  the  sub- 
scription obtained^  and  there  incorporate 
a  company  for  the  sole  purpose  of  carry- 
ing on  an  undertaking  in  the  home 
state.^'^  The  statutes  of  the  state  of  in- 
corporation are  construed  as  not  author- 
izing the  creation  of  a  corporation  whose 
entire  business  was  to  be  conducted  in 
another  state.  The  stipulation  in  the 
article  of  incorporation  for  a  branch 
office  in  the  state  of  incorporation  does 
not  remedy  this,  especially  where  it  is 
shown  that  the  sole  design  was  to  con- 
duct the  business  in  the  other  state,  and 
no  branch  office  was  ever  established  in 
the  state  of  incorporation.^^  Such  an 
organization  in  a  foreign  state  has  been 
regarded  as  fraudulent  where  only  the 
fact  of  organization  there  appears." 
On  the  contrary,  it  has  been  held  that 
the  residents  of  one  state,  who  incorpo- 
rate in  another  for  the  purpose  of  doing 
business  in  the  former  state,  are  protect- 
ed against  personal  liability  by  the  in- 
corporation.** 


While  it  thus  appears  that  corporate 
organization  in  one  state  has  been  held 
no  protection  against  partnership  liabil- 
ity in  a  state  in  which  the  business  was 
being  conducted,  the  cases  in  which  this 
was  held  presented  some  very  strong 
features  of  evasion  of  the  laws  of  that 
state  and,  at  least,  in  some  of  the  cases, 
of  the  laws  of  the  state  where  incorpora- 
tion took  place.  In  the  absence  of  such 
exceptional  circumstances,  it  seems  that 
no  partnership  liability  should  be  held  to 
exist.  This  seems  especially  true  in  view 
of  the  extensive  corporate  organization 
of  the  present  time  in  states  whose  laws 
are  favorable  to  such  organization.  At 
least  it  should  require  more  than  a  show- 
ing that  the  corporation  was  organized 
in  the  foreign  state  for  the  purpose  of 
taking  advantage  of  favorable  laws,  to 
impose  a  partnership  liability. 

Where  a  corporation  chartered  in  one 
state  is  organized  in  another,  in  which 
the  board  of  directors  is  elected  and  the 
business  carried  on,  without  any  attempt 
to  acquire  corporate  existence  in  the  lat- 


WCIeaton  v.  Emerv  (1892)  49  Mo.  App. 
.345;  Davidson  v.  Hobson  (1894)  59  Mo. 
App.  130. 

In  Journal  CJo.  v.  Nelson  (1908)  133  Mo. 
App.  482,  113  S.  W.  600,  the  members  of  a 
foreign  corporation  were  held  liable  as  part- 
ners on  the  theory  that  there  had  never 
been  any  legal  existence  to  the  corporation. 
In  this  case  certain  citizens  of  the  state 
of  the  forum  went  into  another  state  and 
there  organized  a  corporation  for  the  osten- 
sible purpose  of  doing  business  in  a  third 
state.  The  representation  that  its  capital 
stock  was  fully  paid  up  was  untrue,  but  a 
very  small  part  of  it  having  been  paid.  It 
had  no  home  in  either  the  state  of  its  in- 
corporation or  that  in  which  it  stated  that 
it  was  to  transact  business,  but  was  lodged 
in  the  state  of  the  forum.  The  entire  trans- 
action was  held  a  fraud  and  the  members 
thereof  liable  as  partners.  It  appears,  how- 
ever, that  all  the  members  had  actively 
participated  in  the  transactions  of  the  com- 
pany. 

i^Cleaton  v.  Emery  (Mo.)  supra. 

"  In  Hill  V.  Beach  (1858)  12  N.  J.  Eq. 
31,  a  corporation  organized  in  one  state  by 
individuals  who  were  interested  in  a  stone 
quarry  in  another,  for  the  purpose  of  oper- 
ating the  quarry,  was  held  not  to  be  a 
corporation,  in  an  action  by  one  of  the 
stockholders  to  recover  his  share  of  the 
corporate  property.  "They  are  not  a  domes- 
tic corporation,"  says  the  court,  "and  can- 
not be  sued  as  such;  they  are  not  a  foreign 
corporation,  for  it  is  perfectly  manifest 
upon  the  face  of  their  proceedings  that 
their  attempted  organization  under  the 
general  law  of  New  York  with  respect  to 
corporations  was  a  fraud  upon  the  law  of 
that  state.  These  individiuils,  then,  must 
l>e  treated  and  dealt  with  by  the  law  as 
L.K.A.19nB. 


partners  trading  under  the  name  they  have 
assumed  " 

iSDeMarest  v.  Flack  (1891)  128  N.  Y. 
205,  13  L.RA.  854,  28  N.  E.  645.  The  state 
in  which  the  corporation  was  organized  had 
a  policy  favoring  the  formation  of  such 
corporations  the  certificate  of  incorporation 
was  issued  by  the  proper  ofBcial  of  that 
state  with  knowledge  of  all  the  facts,  and 
this  was  held  to  constitute  the  organiza- 
tion a  valid  incorporation  in  that  state. 
The  poUcy  of  the  state  in  which  the  busi- 
ness was  being  conducted  was  held  not  to 
prevent  the  formation  of  such  corporations, 
but  to  recognize  them  when  coming  into 
the  state  and  conforming  with  the  terms 
laid  down  by  the  statute  as  conditions  of 
allowing  them  to  transact  business.  The 
statute  of  the  state  of  the  incorporation 
provided  for  the  holding  of  meetings  of 
the  corporation,  including  the  first  general 
meeting  for  purposes  of  organization,  out 
of  the  state,  and  also  for  the  keeping  of  the 
principal  office  of  the  corporation  in  any 
state  or  territory  of  the  United  States.  It 
does  not  appear  whether  the  first  general 
meeting  for  the  purpose  of  organization  was 
in  fact  held  out  of  the  state  of  the  incor- 
poration. 

A  contrary  decision  appears  in  the  early 
New  York  case  of  Kruse  v.  Dusenbury 
(1884)  1  N.  Y.  City  Ct.  Rep.  Supp.  87,  where 
the  members  of  a  foreign  corporation  who 
were  engaged  in  the  corporate  business  in 
New  York  were  held  liable  as  partners  upon 
an  obligation  incurred  while  transacting 
such  business,  where  the  corporation  had  no 
office  in  the  state  of  its  incorporation,  as 
fixed  in  the  certificate  of  incorporation,  and 
did  no  business  there. 

It  is  denied  in  Second  Nat.  Bank  v.  llall 
(1878)  35  Ohio  St.  158,  that  the  incorpora- 
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ter  state,  the  members  are  liable  as  part- 
ners.^^  In  one  such  case^  it  is  stated 
that  ^'where  a  corporation  has  been  legal- 
ly ereated  and  organized  under  the  laws 
of  a  sister  state  for  the  transaction  of 
any  business  there,  it  may,  by  comity 
existing  between  the  states,  transact 
business  in  this  state,  provided  it  be  not 
in  contravention  of  our  laws  or  public 
policy.  Our  general  mcorporating  laws 
recognize  the  transaction  of  business  by 
foreign  corporations  in  this  state,  and, 
in  the  absence  of  express  legislative 
assertion  to  the  contrary,  the  courts  of 
this  state  would  be  bound  to  recognize 
the  comity  existing  among  the  states. 
While  this  is  true,  it  is  also  well  settled 
that  a  corporation  created  under  the  laws 
of  one  state  cannot  hold  corporate  meet- 
ings' in  another  for  the  purpose  of  or- 
ganizing the  corporation,  electing  its 
officers,  or  performing  any  strictly  corpo- 
rate functions  in  its  organization.''  If 
there  is  no  organization  of  the  corpora- 


tion, the  stockholders  are  liable  as  part- 


ners.*^ 

Where  a  corporation  is  organized  in 
one  state  to  do  business  in  another, 
where  such  business  could  not  be  legally 
carried  on  by  a  corporation,  the  stock- 
holders are  liable  as  partners.^  At 
least,  so  many  of  the  stockholders  as 
assented  to  the  conduct  of  the  business 
and  were  associated  therein  are  so  lia- 
ble.« 

The  alleged  corporation  not  having  a 
de  facto  existence,  the  fact  that  the  par- 
ty attempting  to  hold  the  members  lia- 
ble as  partners  contracted  with  it  does 
not  estop  him  to  call  in  question  the  cor- 
porate character,  where  he  did  not  know 
that  it  was  an  incorporated  organiza- 
tion.^ It  has  been  held  that  the  doc- 
trine of  estoppel  does  not  apply  to  pre- 
vent one  who  has  contracted  with  a 
corporation  from  denying  the  corporate 
existence,  and  holding  the  members 
thereof  liable  as  partners.** 


tion  in  one  state  of  a  corporation  to  conduct 
a  buflinesa  within  anothpr  is  a  fraiul  upon 
the  laws  of  the  latter  state.  See  further 
discussion  of  case,  supra. 

»  Taylor  v.  Branham  (1895)  35  Fla.  297, 
39  L.R.A.  362,  48  Am.  St.  Rep.  249,  17  So. 
.552;  Duke  v.  Taylor  (1896)  37  Fla.  64,  31 
JjJRJL.  484,  53  Am.  St.  Rep.  232,  19  So. 
172. 

■•  Duke  V.  Taylor  (Fla.)  supra. 

•lln  Empire  Mills  v.  Alston  (irocerv  Co. 
(1891)  4  Tex.  App.  Civ.  Cas.  (WiUsonf  34(5. 
12  KR,A.  366,  15  S.  W.  506,  it  is  stated 
that  by  the  rule  of  comity  a  corporation 
organized  under  the  laws  of  that  state  may 
conduct  business  beyond  the  borders  of  that 
ntste,  but  the  corporation  is  required  to 
organize,  and  that  organisation  must  take 
place  under  the  laws  of  the  state  where 
the  organization  is  authorized,  and  not  else- 
where. An  attempt  to  organize  the  corpora- 
tion is  not  AufTicient,  and  does  not  meet  the 
requirement  and  demand  of  the  law,  nor 
does  it  comply  with  the  rule  of  comity;  the 
corporation  must  organize,  else  it  is  not  a 
corporation.  In  the  case  at  bar  no  organiza- 
tion by  the  defendant  as  a  corporation  at 
any  time  or  place  was  shown.  One  of  the 
witnesses  testified  that  an  organization 
L.R^.1917B* 


took  place  in  the  state  where  the  business 
was  to  be  conducted,  but  no  evidence  was 
introduced  on  that  subject. 

stt  Empire  Mills  v.  Alston  Grocery  CJo. 
(Tex.)   supra. 

MMandeville  v.  Courtright  (1906)  6 
L.R,A.(X.S.)  1003,  73  C.  C.  A.  821,  142  Fed. 
07,  ho] dine  the  stockholders  in  a  corpora- 
tion organbced  to  carry  on  the  denistry  busi- 
ness in  violation  of  local  law,  wlio  were 
associated  in  the  conduct  of  the  business^ 
personally  liable  for  injury  inflicted  by  the 
incompetence  of  an  employee  upon  a  person 
who  submitted  to  treatment  without  know- 
ing the  pretended  corporate  character  under 
which  the  persons  were  operating  See  note 
appended  to  this  case  on  the  personal  liabil- 
ity at  common  law  of  officers  or  atoek- 
holders  of  a  corporation  to  the  other  party 
to  an  act  or  transaction  in  excess  of  the 
corporate   powers,  or   in   violation   of   law. 

MDuke  ▼.  Taylor  (Fla.)  supra. 

sscieaton  v.  Emery  (1892)  49  Mo.  App. 
345,  it  is  stated  that  the  doctrine  of  estop- 
pel in  that  state  has  been  confined  to  cases 
where  the  corporation,  or  those  claiming 
under  it,  assert  some  rights  under  the  eon- 
tract.  W.  A.  E. 
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UNITED  STATES  SUPREME  COURT. 

CENTRAL  TRUST  COMPANY  OP  ILLI- 
NOIS, Trustee,  etc.,  of  Frank  E.  Scott 
Transfer  Company,  Bankrupt,  Appt., 

V. 

CHICAGO  AUDITORIUM  ASSOCIATION. 

(No.  162.) 


CHICAGO  AUDITORIUM  ASSOCIATION, 
Appt.  and  Petitioner, 

V. 

CENTRAL  TRUST  COMPANY  OF  ILLI- 
NOIS, Trustee,  etc.,  of  Frank  E.  Scott 
Transfer  Company.     (No.  174.) 

(240  U.  S.    681,  60  L.  ed.  811,  36  Sup.  Ct. 

Rep.  412.) 

Appeal  —  bankruptcy  case  —  B^ederal 
question. 

1.  A  decision  of  a  circuit  court  of  appeals 
that  a  claim  against  a  bankrupt  estate  for 
damages  growing  out  of  the  anticipatory 
breach  of  an  executory  contract,  while  al- 
lowable as  a  provable  debt  for  the  term  dur- 
ing which  that  court  thought  that  the  con- 
tract was  mutually  obligatory,  should  not 
be  allowed  beyond  that  period,  ia  not  re- 
viewable in  the  Federal  Supreme  Court  un- 
der the  Bankrupt  Act  of  July  1,  1898, 
§  25b~l,  as  presenting  a  Federal  question 
which  would  sustain  a  writ  of  error  to  a 
state  court. 

For  other  ewes,  aee  Appeal  and  Error,  II,  a, 

2,  in  Dig,  1-52  N.  8. 

Bankruptcy  —  provable  debt  —  damages 
for  anticipatory  breach  of  contract. 

2.  The  filing  of  an  involuntary  petition 
in  bankruptcy  against  a  baggage  transfer 
and  livery  corporation,  followed  by  an  ad- 
judication of  bankruptcy,  is  the  equivalent 
of  an  anticipatory  breach  of  its  executory 
contract  with  a  hotel  company  for  the  lat- 
ter's  baggage  and  livery  business,  where  the 
trustee  in  bankruptcy  does  not  elect  to  as- 
sume performance,  and  gives  rise  to  a  claim 
provable  in  the  bankruptcy  proceedings,  as 
one  "founded,"  within  the  meaning  of  the 
Act  of  July  1,  1898,  §  63a-4,  "upon  a  con- 
tract, express  or  implied." 

For  other  oases,  see  Bankruptcy,  IV,  a,  in 
Dig.  1-52  N,  8. 

Same  —  term  of  allowance. 

3.  A  bankruptcy  court,  in  allowing  as  a 
provable  debt  a  claim  for  damages  arising 
out  of  the  anticipatory  breach  by  the  bank- 
rupt of  its  executory  contract  with  a  hotel 
company  for  the  latter's  baggage  and  livery 
business,  should  not  limit  it  to  the  damages 
for  the  six  months  following  such  breach, 
although  the  contract  reserved  to  the  hotel 
company  an  option  to  revoke  the  privileges 
by  giving  six  months'  notice  in  writing  of 
its  election  so  to  do,  in  which  case  both 

Note. —  On  the  question  of  damages  for 
anticipatory  breach  of  contract  as  provable 
claim  in  bankruptcy  proceeding,  see  anno- 
tat  ion  following  this  case,  post,  585. 
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parties  were  to  be  released  from   further 
liability  at  the  expiration  of  the  six  months. 
For  other  cases,  see  Bankruptcy,  IV.  a,  in 
Dig,  1-52  V,  8, 

(April  3,  1916.) 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeala  for  the  Seventh  Cir- 
cuit to  review  a  decree  which,  reversing  a 
decree  of  the  District  Court  for  the  North- 
em  District  of  Illinois,  Eastern  Division,  al- 
lowed as  a  provable  debt  against  the  baok- 
rupt  estate  a  part  of  the  damages  grow  in;; 
out  of  the  bankrupt's  anticipatory  breach  of 
an  executory  contract.    Affirmed. 

CROSS  APPEAL  from,  and  Certiorari  to. 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit  on  behalf  of 
the  creditors  to  review  the  same  decree.  Ap- 
peal dismissed,  and  decree  reversed  oft  cer- 
tiorari. 

The  iacts  are  stated  in  the  opinion. 

Messrs.  Sdwin  C.  Brandenburg,  Fred- 
erick ]>.  Silber,  and  Clarence  J.  Sllber. 
for  the  Central  Tlrust  Company : 

Subdivisions  1  and  4,  of  §  63a,  of  the 
Bankrupt  Act,  must  be  construed  together, 
and  the  words,  ''absolutely  owing  at  the 
time  of  the  filing  of  the  petition,"  etc.,  ap- 
pearing in  subdivision  1,  are  to  be  i-ead 
into  and  construed  as  a  part  of  subdivi- 
sion 4. 

Zavelo  V.  Reeves,  227  U.  S.  625,  67  L.  ed. 
676,  33  Sup.  Ct.  Rep.  366,  Ann.  Cas.  1914D. 
664;  29  Am.  Bankr.  Rep.  493;  Re  Roth,  31 
L.R.A.(N.S.)  270,  104  C.  C.  A.  649,  181  Fed 
667,  24  Am.  Bankr.  Rep.  588;  Colman  Co. 
V.  Withoft,  115  C.  C.  A.  222,  195  Fed.  260, 
28  Am.  Bankr.  Rep.  328. 

Anticipatory  breach  of  an  executory  con- 
tract results  from  a  positive,  unconditional, 
and  unequivocal  declaration  by  a  party 
thereto,  of  a  fixed  purpose  not  to  perform 
the  contract,  in  any  event  or  at  any  time. 

Dingley  v.  Oler,  117  U.  S.  490,  29  L,  ed. 
984,  6  Sup.  Ct.  Rep.  850;  Roehm  v.  Horst, 
178  U.  S.  1,  44  L.  ed.  953,  20  Sup.  Ct  Rep. 
780;  Lake  Shore  &  M.  S.  R.  Co.  v.  Richards, 
152  III.  59,  30  L.R.A.  33,  38  N.  B.  773;  Zuck 
V.  McClure,  98  Pa.  541 ;  Johnstone  v.  Mill- 
ing, L.  R.  16  Q.  B.  Div.  460,  56  L.  J.  Q.  B. 
N.  S.  162,  54  L.  T.  N.  fi.  629,  34  Week.  Rep 
238,  50  J.  P.  694;  Dalrymple  v.  Scott^  19 
Ont.  App.  Rep.  477;  People  v.  Qlobe  Mut. 
L.  Ins.  Co.  91  N.  Y.  174;  Lovell  v.  St.  Louis 
Mut.  L.  Ins.  Co.  Ill  U.  S.  264,  28  L.  ed.  423, 
4  Sup.  Ct.  Rep.  390;  Carr  v.  Hamilton,  120 
U.  S.  252,  32  L.  ed.  669,  9  Sup.  Ct  Rep.  295; 
Pennsylvania  Steel  Co.  v.  New  York  City 
R.  Co.  117  C.  C.  A.  603,  398  Fed.  735. 

Neither  insolvency  nor  the  filing  of  an 
involuntary  petition  in  bankruptcy,  followed 
by  adjudication,  constitutes  a  breach  of  an 
executor}'  contract,  to  which  the  insolvent 
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or  bankrupt  it  a  party,  and  from  which  a 
provable  debt  aoeruea. 

Phenix  Nat.  Bank  v.  Waterbury,  197  N. 
Y.  161,  90  N.  E.  435,  23  Am.  Bankr.  Rep. 
250;  Re  Agra  Bank,  L.  R.  5  Eq.  160,  37 
L.  J.  Ch.  N.  8.  121,  1«  Week,  Rep.  270; 
Malcomson  ▼.  Wa4>poo  Mills,  88  Fed.  680; 
Re  Inman,  171  Fed.  185,  22  Am.  Bankr. 
Rep.  524,  175  Fed.  312,  23  Am.  Bankr.  Rep. 
566;  Leeser  v.  Gray,  8  Ga.  App.  605,  70 
S.  £.  104,  affirmed  in  236  U.  8.  70,  59  L.  ed. 
471,  35  Sup.  Ct.  Rep.  227,  34  Am.  Bankr. 
Rep.  8;  Re  Imperial  Brewing  Co.  143  Fed. 
579,  16  Am.  Bankr.  Rep.  110;  Re  Montague, 
32  Am.  Bankr.  Rep.  106;  Re  Swift,  50  C.  C. 
A.  264,  112  Fed.  316,  7  Am.  Bankr.  Rep. 
374;  Re  Pettingill,  137  Fed.  143,  14  Am. 
Bankr.  Rep.  728;  Re  Neff,  28  L.R.A.(N.S.) 
340,  84  C.  C.  A.  661,  157  Fed.  57,  19  Am. 
Bankr.  Rep.  23. 

Tbe  resulting  claim  for  damages,  if  bank- 
ruptcy is  in  fact  a  breach,  constitutes  noth- 
ing more  than  a  contingent  claim,  whidi  is 
nonprovable  under -the  present  Bankruptcy 
Act,  §  63a. 

1  Remington,  Bankr.  2d  ed.  §  641 ;  Dun- 
bar T.  Dnnbar,  190  U.  8.  340,  47  L.  ed.  1084, 
23  Sup.  Ct.  Rep.  757,  10  Am.  Bankr.  Rep. 
139 ;  Cotting  v.  Hooper,  34  Am.  Bankr.  Rep. 
23;  Re  D.  Levy  &  Sons  Co.  208  Fed.  479,  31 
Am.  Bankr.  Rep.  25;  Re  American  Vacuum 
Gleaner  Co.  102  Fed.  939,  26  Am.  Bankr. 
Rep.  621;  Williams  v.  United  States  Fidel- 
ity &  G.  Co.  236  U.  S.  649,  59  L.  ed.  713,  35 
Sup.  Ct.  Rep.  289,  34  Am.  Bankr.  Rep.  381. 

For  the  same  reason,  as  applied  to  lease- 
hold contracts,  subsequent  instalments  of 
rent  or  damages  for  alleged  breach  through 
bankruptcy  of  one  of  the  parties  are  not 
provable  in  bankruptcy. 

Watson  V.  Merrill,  69  L.R.A.  719,  69  G.  0. 
A.  185,  136  Fed.  359,  14  Am.  Bankr.  Rep. 
463;  Colman  Co.  v.  Withoft,  116  C.  C.  A. 
222,  195  Fed.  250,  28  Am.  Bankr.  Rep.  328; 
Re  Roth,  31  I*R.A.(N.S.)  270,  104  C  C.  A. 
649,  181  Fed.  667,  24  Am.  Bankr.  Rep.  588; 
Slocum  V.  Soliday,  106  C.  C.  A.  56,  183 
Fed.  410,  25  Am.  Bankr.  Rep.  460. 

The  contract  involved  passed  by  opera- 
tion of  law  aa  part  of  the  bankrupt's  estate 
to  tbe  appellant  as  its  trustee. 

Gazlay  v.  Williams,  210  U.  S.  41,  52  L. 
ed.  950,  28  Sup.  Ct.  Rep.  687,  20  Am.  Bankr. 
Rep.  18. 

And  aa  such,  the  appellant  had  a  reason- 
able length  of  time  after  its  election  and 
qualification  aa  trustee  to  either  assume  or 
renounce  performance  of  the  contract. 

Sparhawk  v.  Yerkes,  142  U.  S.  1,  13,  35 
L.  ed.  915,  918,  12  Sup.  Ct.  Rep.  104:  Ses- 
sions ▼.  Romadka,  145  U.  S.  29,  36  L.  ed. 
609,  12  Sup.  Ct.  Rep.  799;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Hurley,  82  C.  C.  A.  453,  153 
Fed.  503,  18  Am.  Bankr.  Rep.  396, 
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The  cross  appeal  should  be  dismissed. 

Chapman  v.  Bowen,  207  U.  S.  89,  52  L. 
ed.  116,  28  Sup.  Ct.  Rep.  32;  Kenney  v. 
Craven,  215  U.  S.  125,  54  L.  ed.  122,  30 
Sup.  Ct.  Rep.  64;  Blake  v.  Openhym,  216 
U.  8.  322,  54  L.  ed.  498,  30  Sup.  Ct.  Rep. 
309;  New  Jersey  City  &  B.  R.  Co.  v.  Mor- 
gan, 160  U.  8.  288,  40  L.  ed.  430,  16  Sup. 
Ct/  Rep.  276;  Missouri  ex  rel.  Carey  v. 
Andriano,  138  U.  S.  497,  34  L.  ed.  1013,  11 
Sup.  Ct.  Rep.  385. 

Messrs.  William  D.  Bangs,  Rudolph 
Matz,  and  Jolin  G.  Mechem,  for  the  Chi- 
cago Auditorium  Association: 

Bankruptcy  constitutes  a  material  breach 
of  executory  contracts. 

A.  Disablement  from  performance  is  a 
breach  of  contract. 

Roehm  v.  Horst,  178  U.  S.  1,  44  L.  ed. 
953,  20  Sup.  Ct.  Rep.  780. 

B.  Insolvency  is  often  a  disablement. 

Chemical  Nat.  Bank  v.  World's  Colum- 
bian Exposition,  170  111.  82,  48  N.  E.  331; 
Bank  Comrs.  v.  New  Hampshire  Trust  Co. 
69  N.  H.  621,  44  Atl.  130. 

C.  And  similarly,  the  appointment  of  a 
receiver. 

Pennsylvania  Steel  Co.  v.  New  York  City 
R.  Co.  117  C.  C.  A.  503,  198  Fed.  721. 

D.  Or  proceedings  for  liquidation  under 
special  statutes. 

Lovell  v.  St.  Louis  Mut.  L.  Ins.  Co.  Ill 
U.  S.  264,  28  L.  ed.  423,  4  Sup.  Ct.  Rep.  390; 
Carr  v.  Hamilton,  129  U.  S.  252,  32  L.  ed. 
669,  9  Sup.  Ct.  Rep.  295. 

E.  Bankruptcy  is  a  complete  disablement. 
Re  Swift,  50  C.  C.  A.  264,  112  Fed.  315; 

Re  Pettingill,  137  Fed.  143;  Re  Neff,  28 
L.R.A.(N.S.)  349,  84  C.  C.  A.  561,  157  Fed. 
57;  Re  Duquesne  Incandescent  Light  Co.  176 
Fed.  785 ;  Re  Dr.  Voorhees  Awning  Hood  Co. 
187  Fed.  611. 

A  claim  for  damages  for  a  material  breach 
of  an  executory  contract  caused  by  bank- 
ruptcy constitutes  a  provable  debt. 

Zavelo  v.  Reeves,  227  U.  S.  625,  57  L.  ed. 
676,  3S  Sup.  Ct.  Rep.  365,  Ann.  Cas.  1914D, 
664;  Ex  parte  Pollard,  2  Low.  Dec.  411,  Fed. 
Cas.  No.  11,252;  Re  Swift.  50  C.  C.  A.  264, 
112  Fed.  315;  Re  Pettingill,  137  Fed.  143; 
Re  Neff,  28  L.R.A.(N.S.)  349,  84  C.  C.  A 
501,  157  Fed.  57;  Re  Duquesne  Incandes- 
cent Light  Co.  176  Fed.  785;  Re  Dr.  Voor- 
hees Awning  Hood  Co.  187  Fed.  611;  Penn- 
sylvania Steel  Co.  V.  New  York  City  R. 
Co.  117  C.  C.  A.  503,  198  Fed.  721;  Lesser 
V.  Gray,  236  U.  8.  70,  59  L.  ed.  471,  35  Sup. 
Ct.  Rep.  227;  Frederic  L.  Grant  Shoe  Co. 
V.  W.  M.  Laird  Co.  212  U.  S.  445,  53  L.  ed. 
591,  29  Sup.  Ct.  Rep.  332. 

The  present  case  does  not  involve  an  an- 
ticipatory breach  of  contract. 

Williston,  Wald's  Pollock,  Contr.  pp.  362, 


582 


UNITED   STATES   SUPREME   COURT. 


363:  Lowe  v.  Harwood,  139  Mass.  135,  29 
N.  E.  538. 

Tlie  claim  is  provable,  although  the  dam- 
ages are  unliquidated  and  the  trustee  has 
an  option  to  continue  the  performance  of 
executory  contracts. 

Frederic  L.  Grant  Shoe  Co.  v.  W.  M. 
Laird  .Co.  212  U.  S.  445,  53  L.  ed.  691,  29 
Sup.  Ct.  Rep.  332;  Re  Swift,  60  C.  C.  A. 
264,  112  Fed.  316;  Dunbar  v.  Dunbar,  190 
U.  S.  340,  47  L.  ed.  1084,  23  Sup.  Ct.  Rep. 
757;  Cobb  v.  Overman,  64  L.R.A.  369,  48 
C.  C.  A.  223,  109  Fed.  65. 

The  rule  as  to  the  material  breach  of  a 
covenant  to  pay  rent  does  not  apply  to  the 
material  breach  of  executory  contracts. 

Co.  Litt.  p.  292b,  §§  612,  513;  Re  Roth, 
31  L.R.A.(X.S.)  270,  104  C.  C.  A.  649,  181 
Fed.  667 ;  Watson  v.  Merrill,  69  L.R.A.  719, 
69  C.  C.  A.  185,  136  Fed.  359;  Slocum  v. 
Soliday,  106  C.  C.  A.  56,  183  Fed.  410. 

An  option  in  one  party  of  cancelation 
upon  stipulated  contingencies  does  not, 
after  material  breach  by  the  other  party, 
afTect  the  recovery  of  damages  for  breach 
of  contract  by  that  party  for  whose  benefit 
the  option  was  inserted. 

Dunbar  v.  Dunbar,  190  U.  S.  340,  47  L. 
ed.  1084,  23  Sup.  Ct,  Rep.  757. 

The  general  policy  of  the  Bankruptcy  Act 
favors  the  provability  of  claims  for  dam- 
ages upon  executory  contracts  matured  by 
bankruptcy. 

Williams  v.  United  Slates  Fidelity  &  G. 
Co.  236  U.  S.  649,  59  L.  ed.  713,  35  Sup.  Ct. 
Rep.  289. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court; 

On  July  22,  1911,  a  creditors'  petition 
in  bankruptcy  was  filed  against  the  Frank 
E.  Scott  Transfer  Company,  an  Illinois  cor- 
poration, and  it  was  adjudged  a  bankrupt 
on  August  7.  Tlie  act  of  bankruptcy 
charged  and  adjudicated  does  not  appear. 
When  the  proceedings  were  commenced,  the 
bankrupt  held  contract  relations  with  the 
Chicago  Auditorium  Association  under  a 
written  agreement  made  between  them  Feb- 
ruary 1,  1911,  which  had  been  partially 
performed.  By  its  terms  the  Association 
granted  to  the  Transfer  Company,  for  a 
term  of  five  years  from  the  date  of  the  con- 
tract, the  baggage  and  livery  privilege  of 
the  Auditorium  Hotel,  in  the  citv  of  Chi- 
cago;  that  is  to  say,  the  sole  and  exclusivo 
right,  so  far  as  it  was  within  the  legal  ca- 
pacity of  the  Association  to  grant  the  same, 
to  transfer  baggage  and  carry  passengers  to 
and  from  the  hotel  and  to  furnish  livery 
to  its  guests  and  patrons.  For  the  baggage 
privilege  the  Transfer  Company  agreed  to 
pay  to  the  Association  the  sum  of  $6,000,  in 
monthly  instalments  of  $100  each,  and  for 
L.R.A.1917B. 


the  livery  privilege  the  sum  of  $15,000,  in 
monthly  instalments  of  $250  each,  and  also 
agreed  to  furnish  to  the  hotel  and  its  guests 
and  patrons  prompt  and  efficient  baggage 
and  livery  service  at  reasonable  ratee  at  all 
times  during  the  continuance  of  the  privi- 
leges.   It  was  further  agreed  a9  follows : 

"The  party  of  the  first  part  [Chicago 
Auditorium  Association],  however,  reserves 
the  right,  which  is  an  express  condition  of 
the  foregoing  grants,  to  cancel  and  revoke 
either  or  both  of  said  privileges,  by  giving 
six  months'  notice  in  writing  of  its  election 
so  to  do,  whenever  the  service  is  not,  in  the 
opinion  of  the  party  of  the  first  part,  satis- 
factory, or  in  the  event  of  any  change  in 
management  of  said  hotel;  and  in  ease  of 
the  termination  of  either  or  both  of  said 
privileges  by  exercise  of  the  right  and  op- 
tion reserved  by  this  paragraph,  such  privi- 
lege or  privilegies  shall  cease  and  determine 
at  the  expiration  of  the  six  months'  notice 
aforesaid,  and  both  parties  hereto  shall  in 
that  case  be  released  from  further  liabilitv 
respecting  the  concession  so  canceled  and 
revoked. 

''Said  rights  and  concessions  shall  not  be 
assignable  without  the  express  written  eon- 
sent  of  the  party  of  the  first  part,  nor  shall 
the  assignment  of  the  same,  with  such  writ- 
ten consent,  relieve  the  party  of  the  second 
part  [Scott  Transfer  Company]  from  lia- 
bility on  the  covenants  and  agreements  of 
this  instrument." 

llie  contract  authorized  the  Association, 
in  the  event  of  default  by  the  Transfer 
Company  in  the  payment  of  any  instalment 
of  money  due,  or  in  the  performance  of  any 
other  covenant,  if  continued  for  thirtv  days, 
to  terminate  the  privileges  at  its  option, 
without  releasing  the  Transfer  Company 
from  liability  upon  its  covenants.  Should 
either  or  both  of  the  privileges  be  thus  ter- 
minated before  January  31,  1916,  the  Asso- 
ciation was  to  be  at  liberty  to  sell  the  privi- 
leges, or  make  a  new  or  different  contract 
for  the  remainder  of  the  term,  but  was  not 
to  be  obliged  to  do  this,  and  the  Transfer 
Company,  unless  released  in  writing,  was 
to  remain  liable  for  the  entire  amount 
agreed  to  be  paid  by  it. 

Up  to  the  time  of  the  bankruptcy  this 
contract  remained  in  force,  and  neither 
party  had  violated  any  of  its  covenants. 
The  trustee  in  bankruptcy  did  not  elect  to 
assume  its  performance,  and  the  Associa- 
tion entered  into  a  contract  with  other  par- 
ties for  the  performance  of  the  baggage  and 
livery  service,  and  obtained  therefrom  the 
sum  of  $234.69  monthly  as  compensation 
for  those  privileges.  On  February  28,  1912, 
it  exhibited  its  proof  against  the  bankrupt 
estate,  claiming  an  indebtedness  of  $6,- 
537.94,  of  which  $311.20  had  accrued  prior 
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to  the  bankruptcy  proceed inge,  and  the  re- 
mainder was  claimed  as  unliquidated  dam- 
ages arising  under  the  contract  for  alleged 
breach  thereof  on  the  part  of  the  bankrupt 
through  the  bankruptcy  proceedings.  Of 
this  amount  $691.86  represented  the  loss 
incurred  during  the  first  six  months  of 
bankruptcy.  Objections  filed  by  the  trustee 
were  sustained  by  the  referee,  except  as  to 
that  portion  of  the  claim  which  had  ac- 
crued prior  to  the  bankruptcy  proceedings. 
On  review,  the  district  court  sustained  this 
decision.  On  appeal  to  the  circuit  court  of 
appeals,  the  order  of  the  district  court  was 
reversed,  and  the  cause  remanded  with  di- 
rection to  allow  $691.86  upon  the  claim,  and 
to  disallow  the  remaining  portion.  132  C. 
C.  A.  462,  216  Fed.  308. 

An  appeal  to  tliis  court  by  the  trustee  in 
bankruptcy  was  allowed,  under  §  25b-2  of 
the  Bankruptcy  Act  (of  July  1,  1898,  chap. 
.141,  30  Stat,  at  L.  544,  553,  Comp.  Stat. 
1913,  §§  9585,  9609),  upon  a  certiAcate  by 
a  justice  of  this  court  that  the  determina- 
tion of  tiie  question  involved  was  essential 
to  a  uniform  construction  of  the  act 
throughout  the  United  States.  This  is  No. 
162.  Thereafter  a  cross  appeal  by  the 
Auditorium  Association  was  allowed  by  one 
of  the  judges  of  the  circuit  court  of  appeals. 
This  is  Ko.  174. 

A  motion  is  made  to  dismiss  the  cross 
appeal,  and  this  must  be  granted.  In  the 
absence  of  the  certificate  prescribed  by 
§  25b-2«  the  sole  authority  for  an  appesd 
from  a  decision  of  tho  circuit  court  of  ap- 
peals, allowing  or  rejecting  a  claim,  is 
found  in  §  25b-l:  "Where  the  amount  in 
controversv  exceeds  the  sum  of  two  thou- 
sand  dollars,  and  the  question  involved  is 
one  which  might  have  been  taken  on  appeal 
or  writ  of  error  from  the  highest  court  of  a 
state  to  the  Supreme  Court  of  the  United 
States."  This  limits  such 'appeals  to  cases 
where  Federal  questions  are  involved,  of  the 
kind  described  in  §  237,  Judicial  Code  (36 
Stat,  at  L.  1156,  chap.  231,  Comp.  Stat. 
1913,  §  1214).  The  motion  to  dismiss  is  re- 
sisted upon  the  ground  that  the  claim  of  the 
Association  to  damages  beyond  a  period  of 
six  months  was  'denied  by  the  court  of  ap- 
peals as  not  constituting  a  provable  debt  in 
bankruptcy,  and  that  a  Federal  question  is 
thus  necessarily  presented,  provability  de- 
pending upon  a  construction  of  the  bank- 
ruptcy act.  An  examination  of  the  opinion 
of  that  court,  however,  shows  that  while  it 
held  that  damages  for  anticipatory  breaeh 
of  the  contract  were  provable,  it  held  that 
the  contract  itself,  because  of  the  option 
reserved  to  the  Auditorium  Association  to 
cancel  it  on  six  months'  notice,  was  mu- 
tually obligatory  for  that  term  only,  and 
hence  no  damages  beyond  that  period  were 
L..R.A.1917B. 


allowable.  This  involved  no  Federal  ques- 
tion. Chapman  v.  Bowen,  207  U.  S.  89,  92, 
62  L.  ed.  116,  117,  28  Sup.  Ct.  Rep.  32. 

But,  in  view  of  the  general  importance 
of  the  question  of  the  amount  allowable  in 
its  relation  to  the  questions  involved  in 
the  trustee's  appeal,  we  have  concluded  that 
a  certiorari  should  be  allowed  in  lieu  of 
the  cross  appeal. 

Coming  to  the  merits:  It  is  no  longer 
open  to  question  in  this  court  that,  as  a 
rule,  where  a  party  bound  by  an  executory 
contract  repudiates  his  obligations  or  dis- 
ables himself  from  performing  them  before 
the  time  for  performance,  the  promisee  has 
the  option  to  treat  the  contract  as  ended, 
so  far  as  further  performance  is  concerned, 
and  maintain  an  action  at  once  for  the  dam- 
ages occasioned  by  such  anticipatory  breach. 
Tlie  rule  has  its  exceptions,  but  none  that 
now  concerns  us.  Roehm  v.  Horst,  178  U. 
S.  1,  18,  19,  44  L.  ed.  953,  960,  961,  20 
Sup.  Ct.  Rep.  780.  And  see  O'Neill  v.  Su- 
preme Council,  A.  L.  H.  70  N.  J.  L.  410, 
412,  57  Atl.  463,  1  Ann.  Cas.  422.  There 
is  no  doubt  that  the  same  rule  must  be  ap- 
plied where  a  similar  repudiation  or  dis- 
ablement occurs  during  performance. 
Whether  the  intervention  of  bankruptcy 
constitutes  such  a  breach  and  gives  rise  to 
a  claim  provable  in  the  bankruptcy  proceed- 
ings is  a  question  not  covered  by  any  pre- 
vious decision  of  this  court,  and  upon  which 
the  other  Federal  courts  are  in  conflict.  It 
was,  however,  held  in  Lovell  v.  St.  Louis 
Mut.  L.  Ins.  Co.  Ill  U.  S.  264,  274,  28  L. 
ed.  423,  426,  4  Sup.  Ct.  Rep.  390,  where  a 
Hfe  insurance  company  became  insolvent 
and  transferred  its  assets  to  another  com- 
pany, that  a  policy  holder  was  entitled  to 
regard  his  contract  as  terminated  and  de- 
mand whatever  damages  he  had  sii stained 
thereby.  -  And  see  Carr  v.  Hamilton,  129  U. 
S.  252,  256,  32  L.  ed.  669,  670,  9  Sup.  Ct. 
Rep.  295.  In  support  of  the  provability 
of  the  claim  in  controversy,  Ex  parte  Pol- 
lard, 2  Low.  Dec.  411,  Fed.  Cas.  No.  11,252; 
Re  Swift  (C.  C.  A.  Ist)  50  C.  0.  A.  264, 
112  Fed.  315,  319,  321;  Re  Stern  (C.  C.  A. 
2d)  64  C.  C.  A.  60,  116  Fed.  694:  Re  Pet- 
tingill  (D.  C.  Mass.)  137  Fed.  143,  146, 
147;  Re  Neff  (C.  C.  A.  6th)  28  L.R.A. 
(N.S.)  349,  84  C.  C.  A.  561,  157  Fed.  57, 
61,  are  referred  to;  and  see  Pennsylvania 
Steel  Co.  V.  New  York  City  R.  Co.  (C.  C.  A. 
2d)  117  C.  C.  A.  503,  198  Fed.  721,  736, 
744.  To  the  contrary.  Re  Imperial  Brewing 
Co.  (D.  C.  Mo.)  143  Fed.  679;  Re  Inman 
(D.  C.  Ga.)  171  Fed.  186,  s.  c.  175  Fed. 
312;  besides  which  a  number  of  cases  aris- 
ing out  of  the  relation  of  landlord  and  ten- 
ant are  cited:  Re  Ells,  98  Fed.  967;  Re 
Pennewell,  55  C.  C.  A.  671,  119  Fed.  139; 
Watson  V.  Merrill,  69  L.R.A.  719,  69  C.  C. 
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A.  185,  136  Fed.  369;  Re  Roth,  31  L.R.A. 
(N.S.)  270,  104  C.  C.  A.  649,  181  Fed.  667; 
Colman  Co.  v.  Withoft,  115  C.  C.  A.  222, 
195  Fed.  250.  Cases  of  the  latter  class  are 
distinguishable  because  of  the  "diversity  be- 
tween duties  which  touch  the  realty,  and  the 
mere  personalty."     Co.  Litt.  292,  b,  §  513. 

The  contract  with  which  we  have  to  deal 
was  not  a  contract  of  personal  service  sim- 
ply, but  was  of  such  a  nature  as  evidently 
to  require  a  considerable  amount  of  capital, 
in  the  shape  of  equipment,  etc.,  for  its 
proper  performance  by  the  Transfer  Com- 
pany. The  immediate  eflfect  of  bankruptcy 
was  to  strip  the  company  of  its  assets,  and 
thus  disable  it  from  performing.  It  may 
be  conceded  that  the  contract  was  assign- 
able, and  passed  to  the  trustee  under  §  70a 
(30  Stat,  at  L.  565,  chap.  541,  Comp.  St&t. 
1913,  §  9654),  to  the  extent  that  it  had  an 
option  to  perform  it  in  the  place  of  the 
bankrupt  (see  Sparhawk  v.  Yerkes,  142  U. 
S.  1,  13,  35  L.  ed.  915,  918,  12  Sup.  Ct.  Rep. 
104 ;  Sunflower  Oil  Co.  v.  Wilson,  142  U.  S. 
313,  322,  35  L.  ed.  1025,  1028,  12  Sup.  Ct. 
Rep.  235) ;  for  although  there  was  a  stipu- 
lation against  assignment  without  consent 
of  the  Auditorium  Association,  it  may  be 
assumed  that  this  did  not  prevent  an  as- 
signment by  operation  of  law.  Still,  the 
trustee  in  bankruptcy  did  not  elect  to  as- 
sume performance,  and  so  the  matter  is 
left  as  if  the  law  had  conferred  no  such 
election. 

It  is  argued  that  there  can  be  no  antici- 
patory breach  of  a  contract  except  it  result 
from  the  voluntary  act  of  one  of  the  par- 
ties, and  that  the  filing  of  an  involuntary 
petition  in  bankruptcy,  with  adjudication 
thereon,  is  but  the  act  of  the  law  resulting 
from  an  adverse  proceeding  instituted  by 
creditors.  This  view  was  taken,  with  re- 
spect to  'the  effect  of  a  state  proceeding  re- 
straining a  corporation  from  the  further 
prosecution  of  its  business  or  the  exercise 
of  its  corporate  franchises,  appointing  a  re- 
ceiver, and  dissolving  the  corporation,  in 
People  V.  Globe  Mut.  L.  Ins,  Co.  91  N.  Y. 
174,  cited  with  approval  in  some  of  the 
Federal  court  decisions  above  referred  to. 
In  that  case,  it  did  not  appear  that  the  com- 
pany was  the  responsible  cause  of  the  ac- 
tion of  the  state,  so  as  to  make  the  dissolu- 
tion its  own  act;  but,  irrespective  of  this, 
we  cannot  accept  the  reasoning.  As  was 
said  in  Roehm  v.  Horst,  178  U.  S.  19,  44 
L.  ed.  960,  20  Sup.  Ct.  Rep.  780:  "The  par- 
ties to  a  contract  which  is  wholly  executory 
have  a  right  to  the  maintenance  of  the  con- 
tractual relations  up  to  the  time  for  per- 
formance, as  well  as  to  a  performance  of 
the  contract  when  due."  Commercial  cred- 
its are,  to  a  large  extent,  based  upon  the 
reasonable  expectation  that  pending  oon- 
L.R.A.1917B. 


tracts  of  acknowledged  validity  will  be  per- 
formed in  due  course;  and  the  same  prin- 
ciple that  entitles  the  promisee  to  continued 
willingness  entitles  him  to  continued  ability 
on  the  part  of  the  promisor.  In  short,  it 
must  be  deemed  an  implied  term  of  every 
contract  that  the  promisor  will  not  permit 
himself,  through  insolvency  or  sets  of  bank- 
ruptcy, to  be  disabled  from  making  per- 
formance; and,  in  this  view,  bankruptcy 
proceedings  are  but  the  natural  and  legal 
consequence  of  something  done  or  omitted 
to  be  done  by  the  bankrupt,  in  violation  of 
his  engagement.  It  is  the  purpose  of  the 
Bankruptcy  Act,  generally  ^peaking,  to  per- 
mit all  creditors  to  share  in  the  distribu- 
tion of  the  assets  of  the  bankrupt,  and  to 
leave  the  honest  debtor  thereafter  free  from 
liability  upon  previous  obligations.  Wil- 
liams V.  United  States  Fidelity  &  G.  Co. 
236  U.  S.  549,  554,  59  L.  ed.  713,  716,  35 
Sup.  Ct.  Rep.  289.  Executory  agreements 
play  so  important  a  part  in  the  commercial 
world  that  it  would  lead  to  most  unfortu- 
nate results  if,  by  interpreting  the  act  in 
a  narrow  sense,  persons  entitled  to  per- 
formance of  such  agreements  on  the  part 
of  bankrupts  were  excluded  from  partici- 
pation in  bankrupt  estates,  while  the  bank- 
rupts themselves,  as  a  necessary  corollary, 
were  left  still  subject  to  action  for  nonper- 
formance in  the  future,  although  without 
the  property  or  credit  often  necessary  to 
enable  them  to  perform.  We  conclude  that 
proceedings,  whether  voluntary  or  involun- 
tary, resulting  in  an  adjudication  of  bank- 
ruptcy, are  the  equivalent  of  an  anticipatory 
breach  of  an  executory  agreement  within 
the  doctrine  of  Roehm  v.  Horst,  supra. 

The  claim  for  damages  by  reason  of  such 
a  breach  is  "founded  upon  a  contract,  ex- 
press or  implied,"  within  the  meaning  of 
§  63a-4,  and  the  damages  may  be  liqui- 
dated under  §  6Sb.  Frederic  L.  Grant  Shoe 
Co.  V.  W.  M.  Laird  Co.  212  U.  S.  445,  448, 
53  L.  ed.  591,  593,  29  Sup.  Ct.  Rep.  332. 
It  is  true  that  in  Zavelo  v.  Reeves,  227  U. 
S.  625,  631,  57  L.  ed.  676,  678,  33  Sup.  Ct 
Rep.  365,  Ann.  Cas.  1914D,  6G4.  we  held 
that  the  debts  provable  under  §  63a-4  in- 
clude only  such  as  existed  at  the  time  of 
the  filing  of  the  petition.  But  we  agree 
with  what  was  said  in  £x  pai*tc  Pollard, 
2  Low.  Dec.  411,  Fed.  Cas.  No.  11,252,  that 
it  would  be  "an  unnecessarv  and  false 
nicety"  to  hold  that  because  it  was  the  act 
of  filing  the  'petition  that  wrought  the 
breach,  therefore  there  was  no  breach  at 
the  time  of  the  petition.  As  was  held  by 
the  same  learned  judge  in  Re  Pettingill* 
137  Fed.  143,  147:  "The  test  of  provability 
under  the  act  of  1898  may  be  stated  thus: 
If  the  bankrupt,  at  the  time  of  bankruptcy, 
*  by  disenabling  himself  from  performing  the 
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contract  in  qiieBtion,  and  by  repudiating  its  r  Rep.  757.     In  that  case  the  contract  wa;^ 


obligation,  oould  give  the  proving  creditor 
the  right  to  maintain  at  once  a  suit  in 
which  damages  could  be  assessed  at  law  or 
in  equity,  then  the  creditor  can  prove  in 
bankruptcy  on  the  ground  that  bankruptcy 
is  the  equivalent  of  disenablement  and  re- 
pudiation. For  the  assessment  of  damages 
proceedings  may  be  directed  by  the  court 
under  §  63b  (30  Stat,  at  L.  563,  chap.  541, 
Comp.  Stat.  1913,  §  9647 ) ."  It  was  in  effect 
flo  ruled  by  this  court  in  Lesser  v.  Gray, 
236  U.  S.  70,  75,  59  L.  ed.  471,  476,  35  Sup. 
Ot.  Rep.  227,  where  it  was  said:  "If,  as 
both  the  bankruptcy  and  state  courts  con- 
cluded, the  contract  was  terminated  by  the 
involuntary  bankruptcy  proceeding,  no 
legal  injury  resulted.  If  on  the  other  hand, 
that  view  of  the  law  was  erroneous,  then 
there  was  a  breach  and  defendant  Gray  be- 
came liable  for  any  resulting  damage;  but 
he  was  released  therefrom  by  his  discharge." 
Of  course,  he  could  not  be  released  unless 
the  debt  was  provable. 

We  therefore  conclude  that  the  circuit 
court  of  appeals  was  correct  in  holding  that 
the  intervention  of  bankruptcy  constituted 
such  a  breach  of  the  contract  in  question 
as  entitled  the  Auditorium  Association  to 
prove  its  claim. 

The  denial  of  all  damages  except  such  as 
accrued  within  six  months  after  the  filing 
of  the  petition  was  based  upon  the  ground 
that  the  contract  reserved  to  the  Associa- 
tion an  option  to  revoke  the  privileges  by 
giving  six  months'  notice  in  writing  of  its 
election  so  to  do,  in  which  case  both  par- 
ties were  to  be  released  from  further  liabil- 
ity at  the  expiration  of  the  six  months.  It 
was  held  tlMt  because  of  this  the  contract 
was  mutually  obligatory  for  that  term  only, 


and   uncertain  and  without  force  for   any  t  this  opinion. 


to  pay  to  a  divorced  wife  "during  her  life, 
or  until  she  marries,  for  her  maintenance 
and  support,  yearly,  the  sum  of  $500;"  and 
it  was  held  that  for  instalments  falling 
due  after  bankruptcy  the  husband  remained 
liable,  notwithstanding  his  discharge,  on 
the  ground  that  the  wife's  claim  for  such 
payments  was  not  provable  because  of  the 
impossibility  of  calculating  the  continuance 
of  widowhood  bo  as  to  base  a  valuation 
upon  it.  The  court  referred  to  the  190.'< 
amendment  of  §  17  of  the  Bankruptcy  Act 
(32  Stat,  at  L.  797,  chap.  487,  Comp.  Stat. 
1913,  §  9601),  relating  to  debts  not  affected 
by  a  discharge,  and  including  among  these 
a  liability  for  alimony  due  or  to  become 
due  for  maintenance  or  support  of  wife  or 
child.  This,  while  enacted  after  the  Dun- 
bar suit  was  b^un,  and  not  applicable  to  it, 
was  cited  as  showing  the  legislative  trend 
in  the  direction  of  not  discharging  an  obli" 
gation  of  the  bankrupt  for  the  support  of 
his  wife  or  children.  The  authority  of 
that  decision  cannot  be  extended  to  cover 
such  a  case  as  the  present.  Here  the  obliga- 
tion of  the  bankrupt  was  clear  and  imcon* 
ditional.  The  right  reserved  to  the  Audi- 
torium Association  to  cancel  and  revoke  the 
privileges  was  reserved  for  its  benefit,  not 
that  of  the  grantee  of  those  privil^^s.  It 
does  not  lie  in  the  mouth  of  the  latter,  or 
of  its  trustee,  to  say  that  its  service  would 
not  be  satisfactory,  and  there  is  no  presump- 
tion that  otherwise  it  would  have  been  ad- 
vantageous to  the  Association  to  exercise 
the  option.  It  results  that  the  decree,  in  so 
far  as  it  limits  the  provable  claim  to  a 
period  of  six  months  after  the  bankruptcy, 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with 


longer  term  of  service  in  futuro,  within  the 
ruling  of  this  court  in  Dunbar  v.  Dunbar, 
190  U.  S.  340,  47  L.  ed.  1084,  23  Sup.  Ct. 


No.  162.  Decree  affirmed. 
No.  174.  Appeal  dismissed,  certiorari  al- 
lowed, and  decree  reversed. 


AmioUtioii — ^Bankruptcy:  damages  for  anticipatory  breach  of  contract  as 

provable  claim. 


The  decision  in  Central  Trust  Co.  v. 
Chicago  Auditoriusi  Asso.  ante,  580,  to 
the  effect  that  damages  for  an  anticipa- 
tory breach  of  contract  constitute  a  claim 
X>rovable  in  a  bankruptcy  proceeding 
as  one  "founded  upon  a  contract,  ex- 
press or  implied,"  within  the  meaning  of 
I  63a-4  of  the  Federal  Bankruptcy  Act, 
having  been  rendered  by  the  court  of 
last  resort,  seems  conclusively  to  settle 
the  law  upon  this  question  as  well  as 
that,  where  the  obligation  of  the  bank- 
rupt is  clear  and  onconditional,  the  dam- 
ages should  be  for  the  entire  unexpired 
L.U.A.1917B. 


term  of  the  contract,  and  are  not  limited 
to  the  period  of  time  which,  by  the  terms 
of  the  contract,  must  intervene  between 
notice  of  an  option  to  revoke  and  the 
taking  effect  of  the  notice.  And,  in  con- 
nection with  these  rules,  it  is  also  worthy 
of  note  that  this  case  is  also  authorita- 
tive upon  the  proposition  that  bank- 
ruptcy proceedings,  whether  voluntary 
or  involuntary,  are  the  equivalent  of  an 
anticipatory  breach  of  an  executory  con- 
tract (decisions  of  the  earlier  Federal 
courts  both  pro  and  con  upon  this  ques- 
tion are  cited  in  the  opinion),  and  that 
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while  debts  provable  under  §  63a-4  in- 
clude only  such  as  existed  at  the  time  of 
the  filing  of  the  petition  in  bankruptcy 
(this  rule  was  established  by  Zavelo  v. 
Reeves  (1913)  227  U.  S.  626,  57  L.  ed. 
676,  33  Sup.  Ct.  Rep.  366,  Ann.  Gas. 
1914D,  664),  damages  for  a  breach  of 
contract  wrought  by   the  filing  of  the 


petition  constitute  an  existing  debt  with- 
in the  meaning  of  the  rule. 

As  to  effect  upon  liability  of  tenant 
for  unaccrued  rent,  of  re-entry  of  land- 
lord after  bankruptcy  of  tenant,  see  an- 
notation to  Louis  K.  Liggett  Co.  v.  AVil- 
son,  L.R.A.1917A,  205.  G.  J.  C. 


ARKANSAS  SUPREME  COURT. 

OSCAR  WILUAMS,  Appt,, 

V. 

STATE  OF  ARKANSAS. 

(—  Ark.  — ,  188  S.  W.  826.) 

Gontempt  —  refusal  of  convict  to  tes- 
tify. 

1.  A  court  may  punish  for  contempt  a 
convict  who  refuses  to  testify  when  brought 
before  it  as  a  witness  although  there  ia  no 
statutory  authority  to  compel  or  to  pro- 
vide for  his  attendance. 

For  other  cases,  see  Contempt,  /.  o,  in  Dig 
1-52  X.  S, 

Criminal  law  —  suspension  of  sentence 
to  punish  for  contempt. 

2.  The  court  which  sentenced  one  con- 
victed of  murder  cannot,  after  he  has  be- 
gun to  serve  his  sentence,  suspend  it  for 
the  purpose  of  punishing  him  for  contempt 
for  refusal  to  testify  in  another  case. 

For  other  cases,  see  Criminal  Law,  IV.  g,  in 

Dig,  i-52  N.  S, 
Same  —  solitary  confinement  •»  unusual 

punishment. 

3.  Solitary  confinement  not  provided  for 
by  law  is  an  unusual  punishment  within  the 
meaning  of  a  constitutional  provision  for- 
bidding cruel  and  unusual  punishment. 
For  other  oases,  see  Criminal  Law,  IV,  h,  in 

Dig.  1-52  N.  8. 

(July  10,  1916.) 

A  PPEAL  by  defendant  from  a  judgment 
J\  of  the  Circuit  Court  for  Pulaski  Comi- 
ty convicting  him  of  contempt  of  court. 
Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Robert  h,  Rogers  for  appellant. 

Messrs.  Wallace  Davis,  Attorney  Gen- 
eral, and  Hamilton  Moses,  AsRistant  At- 
torney General,  for  the  State. 

McCnIloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 
The     appellant,     Oscar     Williams,     has 


brought  here  for  review  the  record  of  the 
proceedings  of  the  circuit  court  of  Pulaski 
county,  wherein  he  was  adjudged  by  that 
court  to  be  in  contempt,  and  sentenced,  as  a 
punishment  for  said  contempt,  to  ^'solitary 
conHnement"  in  the  county  jail  of  Pulaski 
county  for  a  period  of  four  months.  It  ap- 
pears from  the  record  that  appellant  was, 
on  April  19,  1916,  tried  upon  an  indictment 
charging  him  with  murder  in  the  second 
degree  and  was  convicted  of  that  offense  and 
sentenced  to  the  state  penitentiary  for  a 
term  of  five  years;  and  on  April  28th  he 
was  duty  sentenced  by  the  court,  and  was 
delivered  to  the  state  penitentiary  to  begin 
his  sentence. 

L.  B.  King  was  indicted  on  the  charge  of 
being  an  aocesBory  after  the  fact  to  the 
crime  committed  by  appellant,  and  was 
placed  on  trial  in  the  Pulaski  circuit  court. 
Appellant  was  brought  out  of  the  peni- 
tentiary to  attend  the  trial  of  King,  and 
was  by  the  state  introduced  as  a  witness; 
but  he  refused  to  testify  in  response  to  cer- 
tain questions  propounded  to  him  by  the 
prosecuting  attorney,  whereupon  the  trial 
court  remanded  appellant  to  the  county  jail 
until  the  next  day.  It  is  stated  in  the 
briefs,  and  not  denied,  that  King  was  ac- 
quitted, though  it  does  not  appear  that  that 
fact  was  brought  into  the  record  in  the 
present  proceedings.  At  any  rate,  the  ap- 
pellant was  subsequently  brought  out  of 
jail  upon  order  of  the  trial  court,  and  an 
order  was  made,  setting  aside  the  judg- 
ment of  conviction,  and  he  was  put  on 
trial  before  the  court  for  contempt  in  re- 
fusing to  testify  in  the  King  trial.  Certain 
questions  were  propounded  to  appellant  by 
the  court  and  by  the  prosecuting  attorney 
as  to  his  reason  for  refusing  to  testify 
against  King;  and  as  he  gave  no  satisfac- 
tory excuse  for  such  refusal,  the  court  ad- 
judged him  to  be  in  contempt,  and  ordered 
him  confined  in  the  county  jail  in  "solitary 
confinement"   until   September    16,   1916,  a 


Note.  —  As  to  punishment  of  convict  for 
failure  or  refusal  to  testify  or  other  con- 
tempt, see  annotation  following  this  case, 
post,  588. 

Generally,  as  to  power  of  court  to  sus- 
pend sentence  or  stay  execution  of  sentence, 
see  notes  to  State  v.  Abbott,  33  I>.R.A. 
L.R.A.1917B. 


(N,S.)  112;  Fuller  v.  State,  39  L.R.A. 
(N.S.)  242;  and  Re  Hart,  L.R.A.1915C, 
1169. 

The  power  to  commit  after  expiration  of 
term  of  sentence  is  discussed  in  the  note  to 
Ex  parte  Clendenning,  19  L.R.A.(K.S.) 
1041. 
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period .  of   four   months  from   the  date  of 
judgment. 

It  is  contended  in  the  first  place  that 
there  was  no  statutory  authority  for  tho 
court  to  compel,  or  to  provide  for,  the  at- 
tendance of  appellant  as  a  witness;  but  we 
pass  over  that  point  without  discussion,  as 
we  are  of  the  opinion  that  when  appellant 
was  brought  into  court,  by  whatever  means 
that  were  adopted,  the  court  had  the  power 
to  compel  him  to  testify  and  to  punish  him 
for  contempt  for  his  refusal.  The  statute 
(Acts  1913,  p.  961)  makes  a  convict  com- 
petent as  a  witness,  and  the  court  had  juris- 
diction over  his  person  when  he  came,  or 
was  brought,  into  court. 

We  pa88»  therefore,  to  the  more  serious 
question  whether  or  not  the  court  had  the 
power  to  set  aside  the  former  judgment  of 
conviction  of  felony,  which  judgment  was 
then  being  enforced,  for  the  purpose  of  im- 
posing punishment  for  contempt  and  en- 
forcing the  judgment.  While  the  question 
is  not  entirely  free  from  doubt,  we  are  of 
the  opinion  that  the  court  possessed  no  such 
power.  The  attorney  general  relies  upon 
the  established  doctrine  that  all  courts  havo 
continuing  powders  over  their  own  judg- 
ments during  the  terms  at  which  they  arc 
rendered;  but,  while  that  power  is  an  un- 
doubted one,  there  are  limitations  upon  the 
extent  to  which  it  may  be  exercised.  There 
seems  to  be  no  question  about  the  power 
of  the  court  to  set  aside  a  judgment  of  con- 
viction before  the  convict  has  begun  serv- 
ing his  sentence,  nor  is  there  any  doubt 
that  the  court  has  the  power,  at  any  time 
during  the  term,  to  set  aside  a  judgment 
for  the  correction  of  errors.  Here  we  have 
a  case  of  tlie  court  attempting  to  set  aside 
a  judgment,  not  before  the  term  of  the  sen- 
tence was  begun,  nor  for  the  purpose  of  cor- 
recting any  errors,  but  merely  for  the  pur- 
pose of  imposing  another  sentence  during 
the  period  of  the  suspension  of  the  judg- 
ment. 

The  court,  in  its  order  imposing  the  pun- 
ishment of  confinement  in  the  jail,  ordered 
that  the  appellant  be  brought  into  court  at 
the  expiration  of  the  term  for  further  pro- 
ceedings in  the  original  cause.  The  law 
takes  no  accoiuit  of  parts  of  a  term  of  sen- 
tence, which  continues  from  beginning  to 
end  as  one  term.  Therefore  the  court  was 
without  power  to  separate  it  into  parts  for 
the  purpose  of  giving  time  to  punish  for 
other  offenses.  This  does  not  mean,  of 
course,  that  courts  are  without  power  to 
punish  convicts  for  other  crimes.  On  the 
contrary,  we  have  held  that  a  convict,  serv-  j 
ing  a  life  term,  may  be  tried  and  executed 
L.R.A.1917B. 


for  a  capital  offense.  Bell  v.  State,  120 
Ark.  630,  180  S.  W.  186.  That  is  so  be- 
cause the  lower  punishment  of  imprison- 
ment is  merged  into  the  higher  one,  the  in- 
fliction of  the  death  penalty.  ■ 

There  can  be  no  higher  punishment  for 
contempt  than  that  which  had  already  bticu 
imposed  on  appellant  by  his  conviction  of 
a  felony.  A  punishment  by  confinement  in 
the  county  jail  might  have  been  imposed 
to  run  after  the  expiration  of  his  other 
sentence,  but  there  is  no  such  punishment 
known  to  our  law  as  "solitary  confinement." 
In  that  sense  it  is  an  unusual  punishment, 
which  is  expressly  prohibited  by  the  Con- 
stitution of  the  state,  which  declares  that 
cruel  and  unusual  punishment  shall  not  be 
inflicted.  Const.  1874,  art.  2,  §  9.  That 
provision  of  the  Constitution  is  directed 
against  the  cruel  or  unusual  character  of 
punishment,  and  not  against  the  duration 
of  the  punishment.  Ex  parte  Brady,  70 
Ark.  376,  68  S.  W.  34.  And  that  provision 
applies  to  punishment  for  contempt.  Ex 
parte  Keeler,  45  S.  C.  537,  31  L.H.A.  678, 
55  Am.  St.  Rep-  785,  23  S.  E.  865.  Tlie 
term  "solitary  confinement"  is  a  relative 
one,  and  there  is  no  way  of  knowing  the 
precise  extent  to  which  it  may  be  carried. 
A  prisoner  may  be  put  in  a  cell  to  him- 
self without  being  entirely  excluded  from 
communication,  or  he  may  be  confined  in 
a  place  so  remote  and  under  circumstances 
so  peculiar  that  the  severity  of  the  punish- 
ment would  be  augmented  to  a  very  con- 
siderable degree.  Misdemeanors  are  pun- 
ishable in  this  state  by  fine  or  imprison- 
ment, or  both,  and  any  other  character  of 
punishment  must  necessarily  be  regarded  as 
unusual  within  the  prohibition  of  the  Con- 
stitution. 

We  conclude,  therefore,  that  the  judgment 
of  the  Circuit  Court  for  the  confinement  of 
appellant  in  jail  as  a  punishment  for  the 
contempt,  to  begin  before  the  expiration 
of  his  term  in  the  penitentiary,  is  void: 
and  also  that  any  judgment  of  confinement 
in  any  unusual  manner  is  prohibited.  It 
follows  from  this  that  the  order  of  the  court 
setting  aside  the  judgment  was  without 
authority,  and  the  judgment  of  conviction' 
stands  as  if  it  had  not  been  set  aside,  and 
appellant  must  be  remanded  to  the  keepers 
of  the  penitentiary  for  confinement  under 
that  judgment. 

The  judgment  for  the  contempt  is  re- 
versed, and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Petition  for  rehearing  denied. 
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Annotation — ^Punishment  of  convict  for  faflure  or  refusal  to  testify  or 

other  contempt. 


Williams  v.  Stat%  ante,  586,  in  de- 
claring that  a  convict  who  has  been 
brought  into  court  may  be  compelled  to 
testify  and  upon  his  refusal  be  punished,  \ 
finds  support  in  Newsum  v.  State  (1885)  | 
78  Ala.  407,  which  affirmed  a  judgment ' 
for  contempt  against  a  witness  who  re- 
fused  to  testify  before  the  grand  jury,  he 
having  been  brought  before  the-  grand 
jury  on  order  of  the  court,  from  prison, 
where  he  was  undergoing  sentence.  The 
contention  of  this  case  was  that  the 
court  had  no  power  to  impose  a  fine  as 
the  witness  had  not  been  subpoetnaed ;  but 
the  court  held  that  a  witness  is  subject 
to  the  penalty  for  contempt  though  not 
subpcenaed,  where,  being  in  prison,  he  is 
brought  before  the  grand  jury  at  their 
request  by  order  of  the  court.  The  court 
stated  that  ^4t  frequently  happens  that 
witnesses  wanted  before  the  grand  jury 
are  in  prison,  as  this  one  was,  and  can- 
not be  commanded  by  a  subpoena.  In 
such  cases  the  custom  is  believed  to  be 
general,  if  not  universal,  to  obtain  from 
the  court  an  order  that  the  prisoner  be 
carried  before  the  grand  jury,  there  to 
testify.  We  can  perceive  neither  harm 
nor  error  in  such  practice." 


The  question  involved  in  Williams  v. 
State,  as  to  the  way  or  manner  of  pun- 
ishing a  convict  who  refuses  to  testify, 
does  not  seem  to  have  been  discussed  in 
other  reported  cases. 

The  question  of  the  authority  of  the 
court  to  compel  or  provide  for  the  at- 
tendance of  convicts  as  witnesses  is  not 
within  the  scope  of  this  note.  In  this 
connection  it  is  to  be  observed  that  the 
court  in  Williams  v.  State  refused  to 
discuss  that  point,  stating  that  when  a 
convict  was  brought  before  the  court,  by 
whatever  means,  it  considered  that  it 
had  the  power  to  compel  him  to  testify 
and  to  punish -him  for  contempt  for  his 
refusal. 

As  to  competency  of  criminals  as  wit- 
nesses before  grand  jury,  see  note  to 
Com.  V.  Hayden,  28  L.R.A.  318. 

As  to  pardon  or  commutation  of  sen- 
tence as  affecting  competency  of  witness 
convicted  of  crime,  see  note  to  Thompson 
V.  United  States,  47  L.R.A.(N.S.)  206. 

Generally,  as  to  the  right  to  put  upon 
trial  one  undergoing  imprisonment  for 
another  offense,  see  note  to  Re  Trammer, 
41  L.R.A.(N.S.)  1095.  J.  H.  B. 
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V. 

THO^IAS  A.  DOUGLAS. 

(—  Ark.  — ,  189  S.  W.  161.) 

Garnishment  —  of  bank  deposit  —  dis- 
missal —  eiTect. 

The  dismissal  of  a  proceeding  in  which 
a  bank  deposit  had  been  garnished  renders 
the  deposit  subject  to  check,  although  the 
bank  has  been  notified  of  an  intention  to 
appeal,  if  no  appeal  has  actually  been  taken 
or  supersedeas  l)ond  given. 
For  other  cases,  see  Oaimishment,  II,  o,  in 

Dig.  1-52  X.  8. 

(October  30,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of    the    Circuit    Court    for    Sebastian 
County  in  plaintiffs'  favor  in  a  suit  to  com- 

Note.  —  For  possibility  of  appeal  from 
dismissal  of  garnishment  or  attachment  as 
afTecting  right  to  withhold  property  from 
debtor,  see  annotation  following  this  case, 
post,  501. 
L.n.A.1917B. 


pel   payment  of  money  on   deposit   tn  the 
defendant  bank.     Affirmed. 

Statement  by  Wood,  J.: 

The  United  Mine  Workers  of  America, 
district  21,  is  a  voluntary  unincorporated 
association,  composed  of  many  members. 
The  appellees  were  members  of  that  organi- 
zation, and  appellee  Douglas  was  its  secre- 
tary and  treasurer.  We  will  hereafter,  for 
convenience,  designate  the  organization  as 
the  "district." 

On  September  1,  1914,  the  district  had  on 
deposit  with  the  American  National  Bank, 
of  Fort  Smith,  Arkansas,  which,  for  con- 
venience, we  will  hereafter  designate  "bank," 
the  sum  of  $8,557.37.  These  funds  were  a 
general  deposit  and  subject  to  the  check  of  the 
district  through  Douglas,  its  treasurer.  In 
September,  1914,  the  Coronado  Coal  Com- 
pany sued  the  district  in  the  United  State:; 
district  court  for  damages  alleged  to  be 
due  it  on  account  of  certain  torts  alleged 
to  have  been  committed  by  the  members  of 
the  district.  Writs  of  garnishment  and  at- 
tachment were  issued  out  of  the  district 
court  and  served  on  the  bank  on  September 
2,  1914.  On  October  20,  1916,  the  district 
court   sustained   a   demurrer  to   the   com- 


AMERICAN  NAT.  BANK  v.  DOUGLAS. 


580 


plaint  of  the  coal  company  and  entered  a 
judgment  dismisBing  same.  On  October  25, 
1916,  the  United  States  court  entered  a 
judgment  dismUsing  the  attachment  and 
the  garnishment  against  the. bank  and  dis- 
charging the  bank.  On  October  27,  1916, 
the  district  drew  its  chedc  on  the  bank  and 
presented  same  for  the  full  amoimt  of  ite 
deposit,  which  the  bank  declined  to  pay,  and 
the  check  was  protested  for  nonpayment. 
On  the  same  day  the  district  instituted  suit 
in  the  Sebastian  circuit  court  for  the 
money.  The  bank  answered,  admitting  that 
it  had  on  general  deposit  the  amount  of 
funds  claimed  by  the  district;  but  alleged 
that  said  check  had  not  been  paid  for  the 
reason  that  the  writ  of  garnishment  had 
been  issued  by  the  United  States  court  in  a 
suit  pending  in  that  oourt  between  the  coal 
company  and  the  district,  w^hereby  the  bank 
was  ordered  to  hold  tlie  funds  subject  to  the 
orders  and  directions  of  the  United  States 
court,  and  that  the  bank  had  been  informed 
that  the  Federal  court  had  dismissed  the 
action  wherein  the  writ  of  garnishment 
a-as  issued,  but  that  before  demand  was 
made  upon  the  bank  for  the  payment  of  the 
chedc  the  coal  company  notified  the  bank 
that  it  had  prayed  an  appeal  from  the  judg- 
ment of  the  Federal  court  dismissing  tlie 
garnishment,  and  that  the  appeal  would  be 
perfected  within  the  time  allowed  by  law, 
and  that  a  supersedeas  bond  would  be  given 
in  the  Federal  court,  and  that  the  coal  com- 
pany would  hold  the  bank  liable  if  it  paid 
out  the  funds  in  its  hands  belonging  to  the 
district. 

The  president  of  the  bank  testified  that 
the  bank  had  declined  to  cash  the  check  for 
the  reason  thet  a  day  or  two  before  it  was 
presented  he  had  been  notified  by  the  at- 
torneys for  the  coal  company  in  the  Fed- 
eral court  that  an  appeal  would  be  taken 
immediately  in  that  cause  from  the  judg- 
ment of  that  court,  and  that  a  supersedeas 
bond  would  be  given.  The  bank  was  notified 
that,  in  the  event  the  money  was  paid  out 
before  their  appeal  could  be  perfected  ami 
before  the  appellate  court  could  pass  upon 
the  judgment  dismissing  the  action  of  the 
roal  company,  that  the  bank  would  be  held 
liable  by  the  eoal  company  for  the  funds. 
He  had  not  only  been  notified  orally,  but 
the  bank  had  been  served  with  written  no- 
tice. That  on  the  28th  of  October,  1915, 
the  attorneys  for  the  coal  company  had 
served  the  bank  with  written  notice  that 
they  were  preparing  to  take  an  appeal  or 
writ  of  error  from  the  judgment  rendered 
by  the  United  States  district  court  and  to 
supersede  the  judgment,  which  appeal,  in 
their  opinion,  would  have  the  effect  to  hold 
the  funds  in  the  hands  of  the  bank  pending 
Huch  appeal.  He  stated  that  the  bank  waii ' 
L.Rjk.l917B. 


perfectly  willing  to  pay  over  the  fluids  to 
the  district,  but  that  its'  attorney  had  ad- 
vised that  it  would  not  be  safe  to  do  so, 
and  that  the  bank  only  wished  to  protect 
itself,  and  had  no  other  interest  in  the 
funds;  that  it  feared  that  it  might  have  to 
pay  the  same  twice. 

One  of  the  attorneys  for  the  coal  company 
testified  that,  as  soon  as  he  learned,  that 
demand  had  been  made  on  the  bank  by  the 
district  for  the  payment  of  the  funds  which 
had  been  garnisheed,  he  notified  the  bank 
that  the  plaintiffs  in  the  Federal  court  case 
ha*d  appealed  from  the  judgment  of  that 
court  dismissing  the  suit  therein,  and  that 
he  later  handed  to  the  attorney  for  the 
bank  a  letter  to  that  efi'ect;  that  he  had 
been  instructed  by  his  clients,  the  plain- 
tiffs in  the  Federal  court  case,  to  perfect 
the  appeal  immediately  therein,  and  that 
he  had  notified  the  bank  that  the  appeal 
would  be  perfected  at  the  earliest  possible 
moment,  and  supersedeas  bond  given  for  the 
purpose  of  tying  up  and  holding  the  funds 
garnisheed  and  attached  in  the  hands  of  the 
bank. 

A  certified  copy  of  the  judgment  of  the 
Federal  court  was  introduced  in  evidence, 
showing  that  that  court,  on  October  26, 
1915,  entered  a  judgment  dismissing  the 
writs  of  garnishment  and  attachment,  and 
discharging  the  bank  from  said  writs.  The 
record  also  shows  that  ''plaintiffs  at  the 
time  requested  the  court  to  allow  a  rea- 
sonable time  in  which  to  present  to  the  ap- 
pellate court  the  question  of  tendering  a 
supersedeas  bond  so  as  to  hold  the  attadi- 
ments  and  garnishments  herein  in  their 
present  status.  This  request  the  court  de- 
nied, and  the  plaintiffs  at  the  time  excepted 
to  the  ruling  of  the  oourt  in  discharging 
the  attachments  and  garnishments,  and 
also  in  the  refusal  of  the  court  to  allow 
the  above  named." 

Upon  the  above  facts  the  court  rendered 
a  judgment  in  favor  of  the  plaintiffs  below, 
appellees  here,  for  the  full  amount  of  their 
claim,  and  from  that  judgment  this  appeal 
comes. 

Messrs.    Hill,    Brlzzolara   Sb  Fltzhngli 

for  appellants. 

Messrs.  Covington  A  Grant  for  appel- 
lees. 

Wood,  J.,  delivered  the  opinion  of  the 
court : 

In  Lewis  v.  Faul,  29  Ark.  470,  this  court, 
speaking  of  the  remedy  by  attachment  and 
garnishment,  said  it  "is,  at  best,  an  ex- 
traordinary and  harsh  remedy,  in  deroga- 
tion of  the  common  law,  depending  upon 
positive  legislation   for   its  existence,   and 
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he  who  invokes  it  must  follow  the  law,  at 
least  in  substance." 

And  in  Giles  v.  Hicks,  45  Ark.  271,  276, 
we  said:  '^Garnishment  is  a  purely  statu- 
tory proceeding,  which  cannot  be  pushed  be- 
yond the  authority  of  the  statute." 

Our  attention  has  not  been  directed  to 
any  statute,  and  we  know  of  none,  that  au- 
thorizes the  garnishee  to  hold  funds  in  his 
hands  belonging  to  the  defendant  in  the 
action  after  judgment  has  been  rendered 
dismissing  the  cause  of  action  against  tlie 
defendant  and  discharging  the  writ  of  gar- 
nishment. The  effect  of  a  judgment  dis- 
missing the  cause  of  action  against  the 
defendant  and  discharging  the  writ  of  gar- 
nishment was  to  place  the  garnishee  bank 
and  the  defendant  district  in  the  same  re- 
lation that  thev  sustained  to  each  other  be- 
fore  the  writ  of  garnishment  was  served 
upon  the  bank.  The  bank,  according  to  the 
undisputed  proof,  before  the  writ  of  gar- 
nishment was  served,  held  the  funds  of  the 
district  as  a  general  deposit,  subject  to  the 
check  of  the  district.  Inasmuch,  therefore, 
as  it  appears  tliat  no  appeal  had  actually 
been  taken  from  the  judgment  of  the  dis- 
trict court  dismissing  the  writ  of  garnish- 
ment at  the  time  the  check  of  the  district 
was  presented  to  the  bank  for  payment,  the 
bank  had  no  right  to  refuse  such  payment. 

Of  course,  if  an  appeal  had  been  actually 
taken  from  the  judgment  dismissing  the 
writ  of  garnishment,  or  if  a  supersedeas 
bond  had  been  given,  then  the  bank  would 
have  been  justified  in  refusing  to  cash  the 
check,  under  the  doctrine  announced  by  this 
court  in  Harrison  v.  Trader,  29  Ark.  86. 
In  that  case,  speaking  of  a  lien  by  attach- 
ment, tliis  court,  quoting  from  Mr.  Drake, 
on  Attachments,  said:  "The  dissolution  of 
an  attachment  necessarily  discharges  from 
its  lien  the  effects  or  credits  on  which  it 
may  have  been  executed,  whether  reduced  to 
possession  by  the  officer,  or  subjected  in 
the  hands  of  garnishees.  When  dissolved, 
the  defendant  is  entitled  to  a  return  of  the 
property  on  demand,  unless  the  judgment 
of  dissolution  be  suspended  by  writ  of  error 
or  appeal.  This,  it  is  said,  takes  away  the 
defendant's  right  to  demand  the  property, 
and  the  officer,  if  he  have  notice  of  the  writ 
of  error  or  appeal,  would  not  be  justified  in 
returning  the  property." 

And  further:  "Our  statute  extends  only 
to  supersedeas  of  executions,  all  other  feat- 
ures of  the  court's  action  are  suspended  by 
an  appeal  or  writ  of  error;  and  if  the  cause 
is  reversed,  the  rights  of  parties  stand  as 
though  no  action  had  ever  taken  place  in 
the  inferior  court." 

But  the  facts  disclosed  by  this  record  are 
that  at  the  time  the  district  made  demand 
on  the  bank  for  the  payment  of  its  check 
L..R.A.1917B. 


there  was  no  appeal  actually  pending  from 
the  judgment  dismissing  the  writ  of  gar- 
nishment; neither  had  there  been  any  super- 
sedeas bond  filed,  or  any  order  of  the  dis- 
trict court  suspending  or  superseding  the 
effect  of  the  judgment  dismissing  the  writs 
of  attachment  and  garnishment.  On  the 
contrary,  the  record  here  shows  that  the 
district  court  in  which  the  judgment  was 
rendered  expressly  refused  to  grant  the 
plaintiffs  in  the  action  time  in  whieh  to 
present  a  supersedeas  bond.  True,  the  tes- 
timony showed  that  at  the  time  the  district 
presented  it«  check  to  the  bank  the  latter 
had  been  notified  that  an  appeal  would  be 
taken  immediately  from  the  judgment  dis- 
missing the  writ  of  garnishment,  and  that 
same  would  be  perfected  and  a  supersedeas 
bond  given  for  the  purpose  of  holding  the 
funds  in  statu  quo.  But  this  testimony 
only  shows  that  an  appeal  had  not  in  fact 
been  taken,  but  was  only  contemplated,  and 
that  no  supersedeas  bond  had  been  filed,  and 
that,  in  fact,  no  order  of  the  district  court 
had  been  made  suspending  or  superseding 
the  judgment  dismissing  the  writs  of  at- 
tachment and  garnishment. 

It  thus  appears  that  at  the  time  the  dis- 
trict presented  its  check  to  the  bank  for 
payment  the  bank  occupied  precisely  the 
same  relation  to  the  district  as  it  did  before 
the  writs  were  served. 

In  the  absence  of  a  statute  prescribing 
that  where  a  judgment  has  been  entered  dis- 
missing a  writ  of  garnishment  and  dis- 
charging the  garnishee,  that  the  gamisliee 
may  retain  possession  of  the  property  of  the 
defendant  during  the  time  allowed  for  an 
appeal,  or  until  a  reasonable  time  within 
that  period  has  elapsed  for  the  perfecting 
of  the  appeal  or  filing  a  supersedeas  bond, 
the  garnishee  would  have  no  authority  un- 
der the  law,  and  therefore  no  right,  to  de- 
prive the  defendant  of  the  possession  of  his 
property. 

In  Sherrod  v.  Davis,  17  Ala.  312,  it  is 
said :  "But  after  the  judgment  of  the  court 
is  final  and  complete  in  favor  of  the  defend- 
ant, unless  it  is  superseded  by  writ  of  error 
or  appeal,  the  right  of  the  defendant  to 
have  the  property  restored  to  him  is  un- 
questionable, and  it  is  therefore  the  duty 
of  the  sheriff,  on  demand,  to  deliver  it  to 
him." 

See  also  6  C.  J.  §  1091,  note  83,  and  other 
cases  there  cited. 

The  necessary  consequence  of  the  judg- 
ment in  favor  of  the  district  dismissing  the 
cause  of  action  against  it  and  discharging 
the  bank  from  the  writs  of  attachment  and 
garnishment  was  to  restore  to  the  district 
the  right  to  check  out  the  funds  deposited 
by  it  with  the  bank;  and  it  follows  from 
what  we  have  said  that  simple  notice  to 
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the  bank,  tliat  an  appeal  would  be  imme- 
diately prosecuted  and  Buperaedeas  bond 
ftled,  would  not  justify  the  bank  in  refusing 
to  pay  over  the  money  to  the  district. 


The  judgment  of  the  Circuit  Court  so 
holding  is  therefore  correct,  and  it  is  af- 
firmed. 


Aimotatioii — Possibility  of  appeal  from  dismissal  of  ganushment  or  at- 
tachment as  affecting  right  to  witfihold  property  from  debtor. 


There  is  a  decided  conflict  among  the 
authorities  in  those  jurisdictions  where- 
in the  question  as  to  the  length  of  time, 
if  any,  which  property  which  has  been 
garnished  or  attached  must  be  held  after 
dismissal  of  the  writ  for  the  purpose  of 
allowing  the  plaintiff  to  perfect  an  ap- 
peal, has  been  considered,  some  of  the 
courts  holding  that  the  officer  or  gar- 
nishee, in  the  absence  of  direction  by  the 
court  or  controlling  statutory  provision, 
is  not  bound  to  retain  the  property,  or, 
in  other  words,  that  the  lien  is  not  pre- 
served unless  an  appeal  from  the  order 
of  dissolution  is  taken  instanter,  or  the 
court  directs  that  the  property  be  held 
until  an  appeal  can  be  perfected;  other 
courts  holding  that  the  property  must  be 
held  for  a  reasonable  time,  which  is  such 
a  time  as  is  sufficient  to  enable  the  plain- 
tiff to  take  a  prompt  appeal;  and  one 
court,  at  least,  holding  that  the  appeal 
may  be  taken  at  any  time  during  which 
an  appeal  in  an  ordinary  case  could  be 
taken,  which  means  that  the  property 
must  be  held  until  the  expiration  of  the 
period  prescribed  by  general  statutory 
provisions  relating  to  appeals,  unless  a 
delivery  is  sooner  ordered  by  the  court. 
These  classes  of  cases  will  be  taken  up 
in  the  order  enumerated. 

Thus  in  Alabama,  under  statutes  which 
are  silent  as  to  the  possession  and  con- 
trol of  money  which  has  been  garnisheed 
after  dismissal  of  the  garnishment,  it 
has  been  held  (American  Nat.  Bank  v. 
Douglas,  ante,  588)  that  the  dismissal  of 
a  proceeding  in  which  a  bank  account 
had  been  garnisheed  rendered  the  deposit 
subject  to  the  order  of  the  depositor 
although  the  garnishee  bank  had  been 
notified  by  the  plaintiff  of  an  intention 
to  appeal,  no  appeal  having  actually  been 
taken  or  supersedeas  bond  issued  before 
the  presentation  of  the  order  to  the 
bank. 

And  in  Minnesota,  where  the  statute 
is  silent  upon  the  question  of  the  dis- 
posal of  property  after  dismissal  of  an 
attachment,  the  case  of  Ryan  Drug  Co. 
V.  Peacock  (1889)  40  Minn.  470,  42  N. 
W.  298,  involved  the  question  as  to  the 
duty  of  the  sheriff  to  retain  the  attached 
property  after  the  dissolution  of  the  writ 

so  as  to  enable  the  plaintiff  to  determine 
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whether  he  would  appeal,  and  to  perfect 
the  appeal  and  stay  if  he  decided  to  take 
that  course;  and  it  was  expressly  ruled 
that  the  officer  was  not  bound  to  retain 
the  property,  the  court  saying:  "As  to 
what  is  the  duty  of  the  sheriff  in  respect 
to  the  attached  property  upon  the  disso- 
lution of  the  attachment,  Drake, 
Attachm.  §  426,  states  the  general  rule 
that  'the  special  property  of  the  officer 
in  the  attached  effects  is  at  an  end,  and 
he  is  bound  to  restore  them  to  the  de- 
fendant, if  he  is  still  the  owner  of  them, 
or,  if  not,  to  the  owner.'  This  is  certain- 
ly the  logical  rule,  for,  the  writ  being  his 
only  authority  for  keeping  the  property 
from  the  owner,  such  authority  is  gone 
when  the  writ  is  dissolved.  It  is  true 
that  under  our  practice  the  plaintiff  may, 
by  appealing  from  the  order  dissolving 
the  writ  and  giving  the  bond  for  a  stay, 
suspend  the  operation  of  the  order,  and 
that  such  suspension  will  relate  back  to 
the  date  of  the  order,  so  that,  if  the 
officer  still  has  the  property,  his  right  to 
hold  it  is  restored;  and  it  may  also  be, 
as  between  the  parties  to  the  writ,  that, 
if  between  the  date  of  the  order  and  the 
appeal  with  a  stay  the  sheriff  has  re- 
turned the  property  to  the  defendant,  the 
appeal  and  stay  reinstates  the  Uen  so 
that  the  plaintiff  may  require  the  sheriff 
to  reta'ke  the  property.  Neither  of  these, 
however,  is  this  case.  Here  the  question 
is.  Is  it  the  duty  of  the  sheriff  to  retain 
the  property  after  the  dissolution  of  the 
writ,  which  is  his  only  warrant  for  hold- 
ing it,  to  enable  the  plaintiff  to  deter- 
mine whether  he  will  appeal,  and  to  per- 
fect the  appeal  and  stay,  if  he  decides 
to  take  that  course?  The  statute  is 
silent  on  the  point.  If  it  be  his  duty  to 
still  hold  the  property,  for  how  long  must 
he  hold  it  T  Some  authorities  suggest  that 
he  should  hold  it  for  a  reasonable  time. 
But  who  is  to  determine  what  is  a  rea- 
sonable timef  If  that  be  the  rule,  the 
officer  will  be  liable  to  the  plaintiff  in 
case  he  return  tie  property  to  the  de- 
fendant before  the  end  of  a  reasonable 
time,  and  to  the  defendant  in  case  he 
refuse  to  return  it  on  demand  after  such 
reasonable  time.  The  position  of  the 
officer  would  be  a  hard  one  if  he  must 
take  the  risk  of  the  court  or  jury  trying 
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the  action  against  him  agreeing  with 
him  as  to  what  is  a  reasonable  time.  We 
think  it  is  for  the  plaintiff,  and  not  the 
sheriff,  to  do  what  may  be  necessary  to 
preserve  the  interests  of  the  former  in 
case  of  a  dissolution  of  the  writ.  This 
he  may  do  by  procuring  and  serving  on 
the  officer  an  order  directing  him,  in  case 
the  writ  shall  be  dissolved,  to  retain  the 
property,  or  staying  the  operation  of  the 
order  dissolving  in  case  it  shall  be  made." 

And  in  Alabama  it  has  been  held  that 
where  an  attachment  has  been  dissolved 
the  debtor  is  entitled  to  his  property 
and  that  the  sheriff  cannot  lawfully 
withhold  it  from  him  unless  the  dissolu- 
tion was  actually  superseded  by  the  writ 
of  error  or  appeal  of  which  the  sheriff 
had  notice  before  the  property  was  re- 
turned. Sherrod  v.  Davis  (1850)  17  Ala. 
312,  quoted  in  American  Nat.  Bank  v. 
Douglas,  ante,  588,  and  holding  that  the 
sheriff  was  not  liable  for  returning  the 
property  to  the  debtor  after  dismissal 
of  the  attachment  but  before  a  writ  of 
error  was  sued  out,  notwithstanding  the 
plaintiff  procured  a  reversal  of  the  judg- 
ment and  ultimately  a  judgment  in  his 
favor. 

So  in  Wisconsin  it  has  been  held 
(Stannard  v.  Youmans  (1901)  110  Wis. 
375,  85  N.  W.  967)  that  a  discharge  of  a 
garnishee  protects  him  in  disposing  of 
the  property  after  such  attachment  and 
before  a  reversal,  unless  the  lien  has 
been  continued  prior  to  such  disposal  by 
proper  order  or  stay  of  proceedings  pend- 
ing an  appeal. 

And  in  Kansas  a  constable  has  no 
right  to  hold  attached  property  between 
the  rendition  of  a  judgment  in  a*  justice 
of  the  peace  court  in  defendant's  favor, 
in  which  the  property  is  ordered  to  be 
returned  to  the  debtor,  and  the  filing  of 
an  appeal  bond,  even  if  such  a  bond 
would  carry  the  attachment  proceeding 
to  an  appellate  court, — which  it  is  held 
it  would  not  do,  the  statute  providing 
that  if  judgment  be  rendered  for  defend- 
ant the  garnishee  should  be  discharged. 
Becker  v.  Steele  (1889)  41  Kan.  173,  21 
Pae.  169.  And  the  same  is  true  of  simi- 
lar proceedings  in  the  district  court,  un- 
less the  court  orders  that  the  lien  be  pre- 
served pending  proceedings  in  error,  as 
]>y  statute  it  has  the  power  to  do.  Mil- 
ler V.  Dixon  (1895)  2  Kan.  App.  445, 
42  Pao.  1014,  holding  that  the  debtor 
could  transfer  a  good  title  to  the  at- 
tached property  after  the  attachment 
was  dissolved,  the  court  not  having  or- 
dered that  the  lien  be  preserved. 

So  in  the  New  York  case  of  Moore  v, 
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Somerindyke  (1856)  1  Hilt.  (N.  Y.)  199, 
it  was  held  that  where  an  attachment 
was  issued  it  was  the  duty  of  the  officer 
to  take  the  property  and  keep  the  same 
to  satisfy  any  judgment  that  might  be 
recovered  on  an  attachment,  but  &at  aa 
soon  as  defendant  obtained  judgment  the 
right  to  retain  the  goods  ceased  and  the 
defendant  in  attachment  was  entitled 
upon  demand  to  have  them  restored  to 
his  possession  irrespective  of  any  appeal 
or  right  of  appeal;  but  this  evidently 
was  upon  the  theory  that  even  a  re- 
versal of  judgment  would  not  restore  the 
lien,  but  that  a  new  action  to  enforce  the 
claim  would  be  necessary. 

And  upon  this  phase  of  the  question 
see  Harrison  v.  Trader  (1874)  29  Ark. 
85,  which  quotes  with  approval  from 
Drake  on  Attachments,  §§  411,  412.  This 
case  and  the  provisions  quoted  from 
Drake  are  in  turn  quoted  in  the  Amer- 
ican Nat.  Bank  Case,  ante,  588. 

As  before  stated,  some  decisions  in 
effect  lay  down  the  rule  that  property 
should  be  retained  a  reasonable  length 
of  time  after  dismissal  of  a  writ  of  gar- 
nishment or  attachment,  so  as  t^)  enable 
the  plaintiff,  if  he  so  desires,  to  perfect 
an  appeal  or  writ  of  error.  Thus  in  Iowa 
it  has  been  held  that  as  between  the  im- 
mediate parties  the  property  must  be  re- 
tained a  reasonable  time,  during  which 
the  plaintiff  may  appeal.  Danforth  v. 
Carter  (1856)  4  Iowa,  230,  holding  that 
attached  property  was  still  liable, 
although  it  was  returned  to  the  debtor 
after  dismissal  of  the  attachment  but  he- 
fore  an  appeal  was  taken,  such  appeal 
having  been  taken  four  days  after  the 
dismissal  of  the  writ  and  within  the 
term.  The  court  in  this  case,  in  answer- 
ing the  question  whether  the  officer  must 
wait  indefinitely  to  see  whether  an  ap- 
peal would  be  taken  before  returning  the 
attached  property,  said  that  he  must 
wait  only  a  reasonable  time,  the  plaintiff 
being  required  to  perfect  his  appeal 
"forthwith"  or  lose  all  right  to  same, 
and  that  if  the  defendant  desired  an  im- 
mediate return  of  the  property  the  prop- 
er procedure  was  to  notify  the  other 
party  and  move  the  court  for  such  a  re- 
turn. But  the  rule  is  otherwise  in  Iowa 
where  the  rights  of  third  parties  to  the 
attached  property  are  involved.  Thus  in 
Danforth  v.  Rupert  (1861)  11  Iowa,  547, 
which  was  an  action  against  the  clerk 
of  the  court  to  recover  money  paid  by 
him  to  defendant  in  attachment  proceed- 
ing after  dissolution  of  an  attachment 
but  before  an  appeal  therefrom  was 
taken,  the  court  held  that  the  clerk  was 
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a  third  party  within  the  meaning  of  the 
decision  in  Danforth  v.  Carter .  (Iowa) 
supra,  and  upheld  the  following  instruc- 
tion: ^'The  question  for  the  jury  to  de* 
cide  is,  whether  the  defendant,  Rupert, 
at  the  time  he  paid  the  money  to  Bissell 
[the  debtor]  did  it  under  such  circum- 
staneea  as  render  him  liable  therefor  in 
this  action.  If  defendant  knew,  at  the 
time  he  so  paid  it  over,  that  the  plain- 
tiffs in  the  original  attachment  suit,  Dan* 
forth,  Davis  &  Company,  were  about  to 
supersede  the  judgment  of  the  district 
court  dismissing  the  attachment,  by  an 
appeal  to  the  Supreme  Court,  or  if  he 
had  reasonable  grounds  for  such  a  be- 
lief, in  either  event  it  would  be  your  duty 
to  ^nd  for  the  plaintiffs.  On  the  other 
hand,  if  Rupert  paid  the  money  over  in 
good  faith,  without  any  ground  for  such 
belief,  and  because  the  district  court  had 
dissolved  the  attachment,  then  your  ver- 
dict should  be  for  the  defendant;''  say- 
ing, ^t  is  true  that  the  safest  and  most 
correct  course  would  be  for  the  clerk  to 
obtain  an  order  of  court  directing  him 
to  pay  over  the  money  before  so  doing. 
Tet  we  cannot  say  that  he  is  liable  if  he 
does  pay  over  the  money  in  good  faith, 
after  the  attachment  has  been  dissolved, 
t)>'^  suit  ended,  and  without  any  notice 
ol*  an  appeal  given.  Is  it  not  the  duty 
of  the  plaintiff,  whose  attachment  has 
been  dissolved,  to  be  vigilant,  if  he  de- 
sires his  cause  to  stand  in  statu  quof 
The  ruling  is  against  him,  and  he  is  the 
only  one  who  can  determine  whether  it 
is  final  or  not.  Had  the  plaintiffs,  who 
were  the  only  parties  interested  in  hav- 
ing the  money  remain  in  the  clerk's 
hands,  notified  him  that  they  had  ap- 
pealed, and  after  such  notice  the  defend- 
ant had  parted  with  the  money,  he  would 
have  been  liable."  Later  in  Iowa,  by 
virtue  of  a  statutory  provision,  the  lien 
of  an  attachment  was  preserved  for  two 
days  after  dismissal,  during  which  the 
plaintiff  could  appeal,  provided  he  an- 
nounced, at  the  time  the  order  discharg- 
ing the  attachment  was  made,  his  pur- 
pose to  appeal  therefrom.  See  Ryan  v. 
Heenan  (1889)  76  Iowa,  689,  41  N.  W. 
367,  construing  and  applying  Iowa  Code, 
§  3019.  And  upon  the  point  that  an  ap- 
peal must  be  made  promptly,  i.  e.,  within 
a  reasonable  time,  to  preserve  the  lien 
of  a  dissolved  attachment,  see  the  dis- 
senting opinion  of  Biggs,  J.,  in  New- 
man V.  York  (1898)  74  Mo.  App.  292, 
which  is  set  out  in  the  following  para- 
graph. 

In  Missouri  it  has  been  held  (Newman 
▼.  York  (Mo.)  supra,  that  the  plaintiff 
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upon  dissolution  of  an  attachment  has 
the  full  time  allowed  by  law  for  taking 
appeals  in  ordinary  cases,  and  that  it  is 
the  duty  of  the  officer  having  the  prop- 
'  erty  in  his  possession,  if  timely  notified 
by  plaintiff  of  an  intention  to  appeal,  to 
hold  the  property  until  the  plaintiff  has 
had  time  and  opportunity  to  perfect  such 
an  appeal.  However,  Bi^^,  J.,  strong- 
ly dissented  from  this  ruling,  he  main- 
taining that  the  officer  was  only  bound 
to  retain  the  property  for  a  reasonable 
time  so  as  to  enable  the  plaintiff  to  take 
a  prompt  appeal,  and  that  whether  an 
appeal  is  perfected  within  a  reasonable 
time  under  the  circumstances  is  a  ques- 
tion for  the  jury. 

Under  statute. 

In  a  considerable  number  of  jurisdic- 
tions, the  statutes  which  created  the 
right  to  procure  a  writ  of  attachment  or 
garnishment  also  have  provisions  relat- 
ing to  the  disposal  of  property  involved 
after  a  dismissal  of  the  writ,  some  of 
which,  as  is  shown  by  the  adjudications, 
are  instructive  upon  the  question  under 
consideration  in  this  annotation. 

Thus  in  Nebraska  it  is  expressly  pro- 
vided, by  statute  relating  to  "the  reten- 
tion of  attached  property  pending  a  re- 
view on  error  of  an  order  discharging 
the  attachment,*'  that  "when  an  order 
discharging  an  order  of  attachment  is 
made,  and  any-  party  affected  thereby 
shall  except  thereto,  the  court  or  judge 
shall  fix  the  number  of  days,  not  to 
exceed  twenty,  in  which  such  party  may 
file  a  petition  in  error,  during  which  time 
the  property  attached  shall  be  held  by 
the  sheriff  or  other  officer."  Under  thi:; 
statute  the  court  upon  dissolving  an  at- 
tachment may  fix  a  time,  not  exceeding 
twenty  days,  in  which  to  file  a  petition 
in  enor  and  to  give  the  required  under- 
taking, during  which  time  the  property 
must  be  held  by  the  officer  having  pos- 
session of  same  without  any  undertaking 
having  been  given ;  but  if  no  undertaking 
is  given  within  the  required  period  the 
officer  must  deliver  the  property  to  the 
person  entitled  to  same.  State  ex  rel. 
Rieschick  v.  Cunningham  (1879)  9  Neb. 
146,  1  N.  W.  1011,  construing  Neb.  Act 
February  17,  1873,  and  holding  that  the 
debtor  could  compel  the  return  of  the 
property  where  an  undertaking  was  not 
filed  within  the  twenty-day  period.  And 
see  Adams  County  Bank  v.  Morgan 
(1889)  26  Neb.  148,  41  N.  W.  993,  con- 
struing Neb.  Code  Civ.  Proc.  §  236e,  and 
holding  that  a  failure  to  file  an  under- 
taking within  twenty  days  of  the  disso- 
lution of  an  attachment  destroys  the  at- 
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tachment  lien;  and  McDonald  v.  Bow- 
man (1894)  40  Neb.  269,  58  N.  W.  704, 
applying  Code  Civ.  Proc.  §§  236e  and 
236f,  and  holding  that  the  officer  must 
in  a  proper  case  retain  the  attached 
property  during  the  twenty  days  allowed 
for  the  perfecting  of  a  writ  of  error. 

And  for  a  statute  allowing  a  two-day 
period  for  the  perfecting  of  an  appeal, 
see  the  provisions  set  out  in  connection 
with  Ryan  v.  Heenan  (Iowa)  supra. 

And  a  number  of  statutes  merely  di- 
rect that  upon  dismissal  of  the  writ  the 
money  or  other  property  must  be  de- 
livered to  the  debtor,  which  provisions, 
it  is  generally  held,  must  be  complied 
with,  the  attachment  or  garnishment  be- 
ing merely  a  creature  of  the  statute. 

Thus  in  Loveland  v.  Alvord  Consol. 
Quartz  Min.  Co.  (1888)  76  Oal.  562,  18 
Pac.  682,  it  was  held  that  a  defendant 
was  entitled  to  make  any  disposition  of 
attached  property  which  he  saw  fit  after 
the  dissolution  of  the  attachment,  and 
this  irrespective  of  any  appeal  or  right 
of  appeal,  under  the  statute  providing 
that  after  judgment  for  defendant  all 
proceeds  of  sale  and  money  collected  by 
the  sheriff  and  all  the  property  attached 
remaining  in  the  sheriff's  hands  shall  be 
delivered  to  the  defendant,  there  being 
no  express  provisions  allowing  the  sheriff 
to  retain  the  property  after  judgment 
for  defendant,  and  no  provisions  allow- 
ing his  retaining  of  it  pending  an  appeal 
from  judgment.  So  in  Ranft  v.  Young 
(1893)  21  Nev.  401,  32  Pac.  490,  it  was 
held  that  a  statute  directing  a  return 
upon  judgment  being  obtained  for  de- 
fendant released  the  property  from  the 
moment  the  judgment  was  rendered,  and 
that  upon  a  refusal  of  the  sheriff  to  re- 
turn it  he  was  answerable  in  an  action 
of  trover  even  though  there  was  a  mo- 
tion for  a  new  trial  pending,  there  being 
no  provision  in  the  statute  authorizing 
the  sheriff  to  retain  the  property  after 
judgment  in  favor  of  defendant  was 
entered.  And  in  First  State  Bank  v. 
Jones  (1910)  60  Tex.  Civ.  App.  523,  139 
S.  W.  671,  on  subsequent  appeal  in 
(1911)  —  Tex.  Civ.  App.  — ,  140  S.  W. 
116,  a  Texas  statute  (Rev.  Stat.  1896, 
art.  216)  which  provided  that  upon  vaca- 
tion of  an  attachment  '^the  court  shall 
make  the  proper  order  making  disposal 
of  the  property  or  the  proceeds  of  the 
sale  thereof,  if  the  same  has  been  sold 
under  order  of  the  court,  directing  that 
it  be  turned  over  to  the  defendant," 
was  held  to  make  it  the  duty  of  the  court 
to  order  the  return  of  the  attached  prop- 
erty when  it  yet  remains  in  the  custody 
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of  the  officer,  of  the  attaching  officer  to 
carry  the  order  into  effect,  and  of  the 
debtor  to  receive  the  property.  And  in 
the  Wisconsin  cases  of  Clark  v.  Lamor- 
eux  (1888)  70  Wis.  508,  36  N.  W.  393; 
Morawitz  v.  Wolf  (1888)  70  Wis.  515,  36 
N.  W.  392;  and  Evans  v.  Virgin  (1888) 
72  Wis.  423,  7  Am.  St.  Rep.  870,  39  N. 
W.  864,  §  2764  of  the  Revised  Statutes, 
which  provided  that  upon  dismissal  of 
an  attachment  ^'an  order  shall  be  entered 
that  the  property  attached  be  forthwith 
delivered  up  to  the  defendant,"  was  held 
to  be  imperative  even  though  it  would  be 
inoperative,  as  where  possession  had 
already  been  obtained;  but  in  the  Evans 
Case  it  was  also  held  that  an  order  made 
pursuant  to  the  statute  was  sufficiently 
complied  with  by  a  payment  of  the  pro- 
ceeds of  the  attached  property  to  execu- 
tion creditors  of  the  debtor.  Ajid  in 
Hey  V.  Harding  (1904)  25  Ky.  L.  Rep. 
1454,  78  S.  W.  136,  the  court  construed 
Ky.  Code,  §  228,  providing  that  upon  dis- 
charge of  an  attachment  the  property  at- 
tached or  its  proceeds  shall  be  returned 
to  the  defendant,  and  §  747,  providing 
that  an  appeal  shall  not  stay  proceed- 
ings upon  judgment  unless  supersedeas 
be  issued,  holding  that  a  judgment  dis- 
charging an  attachment  entitled  the  de- 
fendant to  a  return  of  the  attached  prop- 
erty or  its  proceeds  and  that  such  a 
return  could  be  made  at  any  time  before 
a  supersedeas  was  issued.  And  see  Bowe 
V.  Wilkins  (1884)  1  How  Pr.  N.  S.  (N. 
T.)  21,  which  quotes  a  similar  New  York 
statute  (Code,  §  709),  which  was  held 
inapplicable  to  the  then  present  case 
(but  in  connection  with  the  Bowe  Case 
see  Henry  v.  Salisbury  (1898)  33  App. 
Div.  293,  53  N.  Y.  Supp,  834,  6  N.  Y. 
Anno.  Cas.  182,  for  a  later  New  York 
statute,  which  provided  for  a  stay  of  pro- 
ceedings and  the  suspension  of  the  effect 
of  an  annulment  pending  an  appeal  on 
which  a  reversal  would  revive  the  war- 
rant) ;  and  Jackson  v.  Burnett  (1896) 
119  N.  0.  195,  25  S.  E.  868,  which  con- 
strued N.  C.  Code,  §  373,  which  provided 
that  upon  discharge  of  an  attachment 
the  attached  property  shall  be  delivered 
to  the  defendant. 

And  it  seems  that  where  the  statute 
directs  a  return,  even  the  court  has  no 
power  to  continue  the  lien  so  as  to  jus- 
tify the  withholding  of  the  property 
from  the  debtor  pending  an  appeal,  at 
least  unless  statutory  authority  is  given. 
Primm  v.  Superior  Ct.  (1906)  3  Cal.  App. 
208,  84  Pac.  786. 

But  statutes  providing  that  upon  dis- 
solution of  an  attachment  the  property 
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shall  be  returned  to  the  defendant  do 
not  apply  to  cases  where  there  has  been 
a  sale  or  transfer  of  defendant's  inter- 
est in  the  property  subsequent  to  levying 
of  attachment,  and  in  such  case  the  prop- 
erty should  be  delivered  to  the  true 
owner.  Jackson  v.  Burnett  (1896)  119 
N.  0.  195,  25  S.  E.  868. 

And  a  preservation  of  the  lien  and  a 
consequent  justification  for  the  retention 
of  property  by  the  sheriff  may  be  pro- 
vided for  by  statute.  Sec  Primm  v.  Su- 
perior Ct  (OaL)  supra,  wherein  Cal.  Code 
Civ.  Proc.  §  946,  which  provided  that 
the  lien  of  an  attachment  may  be  pre- 
served after  judgment  for  defendant  by 
the  perfecting  of  an  appeal  and  the  filing 
of  a  proper  undertaking,  was  under  con- 
sideration, it  being  held  that  the  fact 
that  the  statute  prevented  the  immediate 
return  of  property  to  defendant  did  not 
deprive  him  of  his  property  without 
due   process  of   law;   Hey   v.  Harding 


(Ky.)  supra,  wherein  Ky.  Code,  §  747, 
which  is  set  out  supra,  was  construed, 
it  being  held  that  a  supersedeas  issued 
after  the  return  of  property  held  by  a 
sheriff  under  attachment  to  the  debtor 
upon  dismissal  of  the  attachment  had  no 
retroactive  effect  upon  the  validity  of  the 
return.  » 

And  under  the  Wisconsin  statutes  it 
would  seem  that  immediate  notice  of  an 
appeal  from  dismissal  of  attachment 
would  serve  to  warrant  the  withholding 
of  the  property;  see  Meloy  v.  Orton 
(1890)  42  Fed.  513,  construing  Wis.  Rev. 
Stat.  §  3061,  which  provided  in  effect 
that  where  a  party  shall  give  immedi- 
ate notice  of  appeal  from  an  order  vacat- 
ing or  modifying  a  writ  of  attachment  he 
may  within  three  days  serve  an  under- 
taking to  save  defendant  harmless,  and 
that  upon  the  giving  of  such  an  under- 
taking the  court  shall  continue  the  at- 
tachment. G.  J.  C. 


OALIFORXIA  SUPREME  COURT. 
(In  Banc.) 

ED  KIMBOL 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION. 

(—  Cal.  — ,  160  Pac.  150.) 

Master  and  servant  —  workmen's  com- 
pensation —  Injury  by  fall  of  cellins^ 
—  arising  out  of  employment. 

Injury  to  a  dishwaslier  in  a  restaurant 
from  the  fall  of  the  ceiling  due  to  the  act 
of  the  occupant  of  the  floor  above,  over 
which  the  restaurant  keeper  had  no  control, 
but  which  made  the  working  place  unsafe, 
arises  out  of  bis  employment  within  the 
meaning  of  the  Workmen's  Compensation 
Act. 
For  other  cases,  see  Master  and  Servant, 

11.  a,  1,  in  Dig,  1-52  N.  8. 

<Henshaw,  Lorigan,   and  Melvin,  J  J.,  dis- 
sent. ) 

(September  20,   1016.) 


Note.  —  The  general  subject  of  workmen's 
compensation  acts  is  treated  comprehensive- 
ly in  the  annotation  in  L.R.A.1016A,  23. 
The  American  cases  on  the  question  aa  to 
what  injuries  are  deemed  to  arise  out  of 
and  in  the  course  of  the  employment  are 
dealt  with  at  pages  232  et  seq.  of  that  an- 
notation, and  the  English  cases  on  the 
subject  at  pages  40  et  i»eq. 

For  later  annotation  and  cases  on  ques- 
tions arising  under  these  acts,  consult  the 
I4.R.A.  Digest  and  Indexes  to  Notes  covering 
volumes  subsequent  to  L.K.A.1916A,  under 
the  title  "Workmen's  Compensation." 
I^R.A.19nR. 


PETITION  for  a  writ  of  certiorari  to  re- 
view an  award  made  bv  the  Industrial 
Accident  Commission  to  claimant,  in  a  pro- 
ceeding by  him  under  the  Workmen's  Com- 
pensation Act,  to  reoover  compensation  lor 
injuries  sustained  while  in  petitioner's  em- 
ploy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boyer  A  Beach  for  petitioner. 

Mr.  Christopher  M.  Bradley  for  re- 
spondents : 

The  injury  suffered  by  the  applicant  arose 
out  of  his  employment. 

Fitzgerald  v.  Clark  [1908]  2  K.  B.  796, 
77  L.  J.  K.  B.  N.  S.  1018,  99  L.  T.  N.  S. 
101,  1  B.  W.  C.  C.  197;  McNiopl's  Case. 
215  Mass.  498,  L.R.A.1916A,  306,  102  N. 
E.  697,  4  N.  C.  C.  A.  522 ;  Bryant  v.  Fissell, 
84  N.  J.  L.  72,  86  Atl.  468,  3  N.  C.  C.  A. 
585;  Adamson  v.  George  Anderson  &  Co. 
[1913]  W.  C.  A,  Ins.  Rep.  506,  2  Scot.  L. 
T.  139. 

Ani^Uotti,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Certiorari  to  review  an  award  made  by 
the  Industrial  Accident  Commission  to  one 
Fred  Douglas  against  petitioner,  Ed  Kimbol, 
for  injuries  received  by  him  by  accident  in 
the  course  of  his  employnkent  by  said  Kim- 
bol, and  alleged  and  found  to  have  arisen 
out  of  said  employment. 

There  is  no  doubt  that  the  injury  to 
Douglas  was  sustained  "by  accident,"  with- 
in the  meaning  of  our  Workmen's  Compen- 
sation Law,  and  admittedly  tlie  accident 
happened  "in  the  course  of  the  employ- 
ment."    Our  act  requiring  as  an  essential 
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to  compensation  that  the  injury  must  not 
only  be  received  in  the  course  of  the  employ- 
ment, but  must  also  arise  out  of  the  em- 
ployment (§  12),  the  claim  is  that  the 
injury  here  did  not  arise  out  of  the  employ- 
ment within  the  meaning  of  our  act.  A 
divided  Commission  has  found  against  this 
claim.  There  is  no  dispute  as  to  the  ma- 
terial facts. 

Kimbol  was  the  owner  of  and  was  conduct- 
ing a  restaurant  business  on  the  ground 
floor  of  a  building  in  Los  Angeles.  Doug- 
las was  in  his  employ  as  a  dishwasher. 
While  working  as  such,  the  floor  immediate- 
ly above  the  place  where  he  was  at  work 
suddenly  gave  way,  with  the  result  that  he 
was  struck  by  some  falling  object  or  objects 
and  injured.  The  giving  way  of  this  floor 
was  due  to  the  fact  that  it  was  overloaded, 
a  large  quantity  of  bottled  grape  juice  hav- 
ing been  stored  thereon.  This  floor  was 
not  included  in  the  lease  under  which  Kim- 
bol occupied  that  portion  of  the  building  de- 
voted to  restaurant  purposes,  and  he  had 
no  control  whatever  thereof;  nor  did  he 
have  any  knowledge  that  the  floor  above  was 
being  used  for  storage  purposes.  It  was 
in  fact  rented  for  a  rooming  or  lodging 
house,  and  the  lease  contained  a  clause  that 
it  should  not  be  used  for  any  other  purpose. 
Under  these  eircumstances,  can  it  fairly  be 
held  that  the  injury  arose  out  of  the  em- 
ployment ? 

The  supreme  judicial  court  of  Massachu- 
setts has  said,  in  regard  to  the  meaning  of 
the  term,  "arising  out  of  the  employment," 
as  used  in  Workmen's  Compensation  Laws: 
"It  [the  injury]  'arises  out  of  the  employ- 
ment when  there  is  apparent  to  the  rational 
mind,  upon  consideration  of  all  the  circum- 
stances, a  causal  connection  between  the 
conditions  under  which  the  work  is  re- 
quired to  be  performed  and  the  resulting 
injury.  Under  this  test,  if  the  injury  can  be 
seen  to  have  followed  as  a  natural  incident 
of  the  work  and  to  have  been  contemplated 
by  a  reasonable  person  familiar  with  the 
whole  situation  as  a  result  of  the  exposure 
occasioned  by  the  nature  of  the  employ- 
ment, then  it  arises  'out  oV  the  employ- 
ment. But  it  excludes  an  injury  which 
cannot  fairly  be  traced  to  the  employment 
as  a  contributing  proximate  cause  and 
which  comes  from  a  hazard  to  which  the 
workman  would  have  been  equally  exposed 
apart  from  the  employment.  The  causative 
danger  must  be  peculiar  to  the  work,  and 
not  common  to  the  neighborhood.  It  must 
be  incidental  to  the  character  of  the  busi- 
ness, and  not  independent  of  the  relation 
of  master  and  servant.  It  need  not  have 
been  foreseen  or  expected,  but  after  the 
event  it  must  appear  to  have  had  its  origin 
in  a  risk  connected  with  the  employment, 
L.R.A.igiTB. 


and  to  have  flowed  from  that  source  as  a 
rational  consequence."  McNicol's  Case,  215 
Mass.  498,  LJI.A.1916A,  306,  102  N.  £. 
697,  4  N.  C.  C.  A.  522. 

This   appears  to  us  to  be  a  good  gen- 
eral deflnition  of  the  term  "arising  out  of 
i  the  employment,''   and  we  think   it   fairly 
includes  such   a  case  as  this.     It  will  be 
conceded,  in  view  of  the  facts  we  have  stated, 
that  the  place  in  which  Douglas  was  em- 
ployed   was    not    an    unsafe    place    in    the 
sense  that  there  was  any  structural  defect 
therein  likely  to  cause  injury  so  long  as  the 
building    was    used    for    the    purposes    for 
which  it  was  intended,  and  that  the  dan- 
ger of  a  collapse  of  the  ceiling  of  the  res- 
taurant  aud   the   collapse   of   such   ceiling 
were  due  wholly  to  the  unauthorized  use 
by  another  of  the  floor  above  for  storage 
purposes,  and  the  consequent  subjection  of 
that  floor  to  a  greater  burden   than   that 
for  which  it  was  designed;  but  because  of 
this  unauthorized  use  of  the  floor  above  for 
storage  purposes  those  below  were,  in  fact, 
in  danger  of  injury  from  a  collapse  of  the 
floor,  and  in  that  sense  the  place  in  which 
Douglas  was  required  to  do  all  his  work 
was  an  unsafe  place.     The  danger  was  one 
peculiar  to  that  very  place — an  incident  of 
the  particular  premises  used  as  they  were 
being  used — and  it  is  not  unreasonable  to 
say  that  Douglas  was  specially  exposed  to 
that  danger  by  reason  of  his  employment. 
Solely   by  reason   of   and  in  pursuance  of 
such   employment   he   was   required   to   re- 
main in  this  unsafe  place  exposed  to  this 
danger  of  a  collapse  of  the  ceiling  of  the 
room  in  which  he  was  constantly  at  work. 
The  risk  w^as  normally  one  incident  to  work- 
ing in  that  place,  one  due  solely  to  its  un- 
safe condition.    If  this  be  so,  we  ure  of  the 
opinion  that  the  injury  may  fairly  be  said, 
in  view  of  the  authorities,  to  have  arisen 
out  of  his  employment.     All   the  circum- 
stances being  considered,  there  is  a  causal 
connection    between    the    conditions    under 
which   the  work   was   required   to   be   per- 
formed and  the  injury.     The  resulting  in- 
jury was  a  natural  incident  of  the  work  in 
view  of  the  conditions  under  which  it  was 
being  done,  one  that  would  have  been  con- 
templated by  a  reasonable  person  familiar 
with  the  whole  situation  as  a  result  of  the 
exposure  occasioned  by   the  nature  of   the 
employment.     The  danger  was  peculiar  to 
the  particular  place  in  which  the  employee 
was  required  to  work.     It  is  true  that  the 
accident  was  not  actually  foreseen  or  ex- 
pected, but  this  is  not  necessary.    It  is  suf- 
ficient that  after  the  event  it  appears  to 
have  had  its  origin  in  a  risk  connected  with 
the  employment  and  to  have  flowed   from 
that  source  as  a  rational  consequence. 

The  question  of  special  exposure  by  rea- 
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flOB  of  the  employment  has  been  considered 
in  various  cases.  The  general  rule  de- 
ducible  therefrom  is  that,  if  the  exposure 
of  the  employee  to  a  particular  danger  dif- 
fers substantially  from  the  normal  risk  to 
which  all  are  subject,  if  the  employment 
necessarily  accentuates  and  increases  the 
danger  to  a  higher  degree  than  that  to 
which  persons  generally  are  subjected,  then 
It  may  fairly  be  held  that  there  was  such 
special  exposure  to  such  danger  as  warrants 
a  conclusion  that  the  accident  arose  out  of 
the  employment,  even  though  unexpected  or 
unusual  and  in  no  way  actually  antici- 
pated. See  Martin  v.  John  Lovibond  ft 
Sons  (English  Court  of  Appeals)  5  N.  C.  C. 

A.  985,  and  note,  [1914]  2  K.  B.  227,  6  B. 
R.  C.  466,  [1914]  W.  C.  ft  Ins.  Rep.  78,  83 
L.  J.  K.  B.  N.  8.  806,  110  L.  T.  N.  S.  465,  7 

B.  W.  C.  C.  243:  Hoenig  v.  Industrial  Com- 
mission. 159  Wis.  646,  L.R.A.1916A,  339, 
150  N.  W.  996,  8  N.  C.  C.  A.  192;  State  ex 
rel.  People's  Coal  ft  Ice  Co.  v.  District  Ct. 
129  Minn.  602,  L.R.A.1016A,  344,  153  N.  W. 
119,  9  N.  C.  C.  A.  129;  Adamson  v.  George 
Anderson  ft  Co.  [1913]  W.  C.  ft  Ins.  Rep. 
.)06,  2  Scot.  L.  T.  139. 

It  seems  clear  that  this  case  is  one  in 
which  the  accident  and  injury  to  Douglas 
can  fairly  be  held  to  have  "arisen  out  of 
the  employment"  within  the  meaning  of 
that  term  as  it  is  defined  in  McNicol's  Case, 
supra,  and  the  other  authorities  cited  here- 
in, and  that  the  conclusion  of  the  Accident 
Commission  to  that  effect  must  therefore 
be  sustained.  As  we  have  seen,  it  can  make 
no  difference  that  the  danger  was  not  known 
or  anticipated;  nor  can  it  make  any  differ- 
ence that  the  employer  was  entirely  with- 
out fault.  The  liability  for  compensation 
created  by  our  law  is  not  founded  on  any 
want  of  care  on  the  part  of  the  employer; 
nor  is  it  material  that  the  dangerous  con- 
dition of  the  place  in  which  Douglas  was 
working  was  due  entirely  to  the  fault  of 
some  third  party.  The  room  in  which 
Douglas  was  required  to  do  this  work  had 
become  an  unsafe  place  in  which  to  be  be- 
cause of  the  danger  of  a  collapse  of  thr 
ceiling  thereof,  and  solely  by  reason  of 
his  employment  in  that  unsafe  place  he  was 
specially  exposed  to  such  danger.  We  have 
said  that  an  accident  arises  "out  of  the 
employment"  where  "it  is  possible  to  trace 
the  injury  to  the  nature  of  the  employee's 
work  or  to  the  risks  to  which  the  employer's 
business  exposes  the  employee*'  and  that 
"it  'arises  out  of*  the  occupation  when  there 
is  a  causal  connection  beticeen  the  condi- 
tions under  v)hich  the  serrant  works  and 
the  resulting  injury**  Coronado  Beach  Co. 
▼.  Pillsbury,  —  Cal.  — ,  L.R.A.1916F,  1164, 
158  Pac.  212.  The  italics  are  ours.  Under 
the  facts  we  apparently  have  here  a  risk  to 
L.R.A.1917B. 


which  the  employer's  business  specially  ex- 
posed the  employee.  The  danger  was  a  con- 
stant one,  inherent  in  the  place  itself  under 
the  conditions  there  existing,  and  the  in- 
jury was  one  which  a  person  cognizant  of 
those  conditions  would  reasonably  expect  to 
occur. 

It  has  always  been  the  law  that  it  is 
the  dtity  of  the  employer  to  use  reasonable 
care  to  furnish  an  employee  a  safe  place  in 
which  to  do  his  work.  If  for  any  reason, 
whether  due  to  the  negligent,  or  even  crimi- 
nal, act  of  a  third  party  or  not,  the  plac<! 
was  in  fact  unsafe,  the  employer  was  lia- 
ble to  the  employee  for  any  irtjury  duo 
thereto,  provided  that  if  he  had  used  rea- 
sonable care  in  the  matter  he  would  have 
known  of  the  defect  and  would  have  reme- 
died it.  The  condition  as  to  the  safety  of 
the  place  in  which  the  work  was  to  be  done 
is  thus  always  a  matter  incident  to  the 
employment,  and  an  injury  arising  from  its 
unsafe  condition  has  always  been  considered 
an  injury  arising  out  of  the  employment. 

Under  the  old  law,  the  employer's  ex- 
emptioB  from  liability  where  he  was  not 
negligent  in  the  matter  existed  solely  be- 
cause he  was  not  negligent,  and  not  because 
the  injury  did  not  arise  out  of  the  employ- 
ment. Our  industrial  compensation  sys- 
tem has  dispensed  altogether  with  the  ele- 
ment of  negligence  on  the  part  of  the  em- 
ployer, but  it  still  must  remain  true  that 
injury  to  an  employee  which  is  due  to  the 
dangerous  condition  of  the  very  room  in 
which  he  is  required  to  do  his  work  is  an 
injury  resulting  from  a  "risk  reasonably 
incident  to  the  employment."  Of  course, 
there  is  no  analogy  between  such  a  case  as 
this  and  such  cases  as  Coronado  Beach  Co. 
▼.  Pillsbury,  supra,  and  Fishering  ▼.  Pilla- 
bury,  —  CaJ.  — ,  168  Pac.  216,  in  which  it 
is  held  that  there  is  no  liability  on  the 
part  of  the  employer  to  the  employee  for 
an  injury  inflicted  by  the  "skylarking"  of 
a  fellow  employee,  because  such  an  injury 
does  not  arise  out  of  the  employment. 

In  view  of  the  suggestion  as  to  the  im- 
possibility of  the  employer  insuring  against 
such  an  accident  as  this,  it  is  proper  to  ob- 
serve that  if,  as  we  hold,  the  injury  did 
arise  out  of  the  employment,  it  was  one  that 
would  be  covered  by  a  policy  insuring 
against  liability  for  injuries  to  employees 
received  in  the  course  of  emplojrment  and 
arising  out  of  the  employment. 

The  award  is  affirmed. 

We  concur:  Shaw,  J.;  Sloes,  J.;  Iaw- 
lor,  J. 

Henshaw,  J.,  dissenting: 
I  dissent.  The  case  is  the  first  of  its  kind 
before  this  court,  and,  because  in  my  judg- 
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ment  the  award  is  supported  by  an  alto- 
gether strained  and  unwarranted  extension 
of  the  language  and  meaning  of  our  law, 
it  has  seemed  to  me  fitting  that  I  should 
express  my  views  at  length. 

It  is  a  part  of  familiar  knowledge  that 
the  fundamentals  of  our  Compensation  Act 
are  taken  from  the  English  law, — a  law 
which  had  been  in  existence  for  many 'years 
before  the  enactment  of  the  similar  meas- 
ure by  this  state.  The  phrases  of  para- 
mount and  controlling  importance  in  meas- 
uring the  right  to  an  award,  namely,  that 
the  injury  must  have  been  sustained  "in 
the  course  of  the  employment,"  and  also 
must  have  "arisen  out  of  the  employment," 
are  adopted  bodily  from  the  English  law. 
As  is  to  be  expected,  these  phrases,  as  ap- 
plied to  accidents  and  injuries,  came  fre- 
quently before  the  English  courts  for  inter- 
pretation. With  only  the  latter  of  the  two 
are  we  here  concerned.  Admittedly  in  this 
case,  the  injury  was  sustained  while  the 
employee  was  properly  engaged  in  his 
labors.  The  one  question  calling  for  an- 
swer is  whether,  within  the  language  and 
spirit  of  our  law,  it  can  be  said  that  the 
accident  "arose  out  of  the  employment." 

In  considering  the  vast  number  of  cases 
that  have  arisen  and  continue  to  arise  un- 
der the  terms  of  the  English  act  and  of  the 
similar  enactments  adopted  by  our  states, 
it  will  not  create  surprise  to  find  amongst 
them  extreme  cases,  and  very  doubtful  cases. 
This  is  inevitably  to  be  expected,  since  the 
jurists  called  upon  to  consider  these  acts 
are  jurists  trained  in  the  principles  of  the 
common  law,  from  which  principles  these 
acts  are  a  wide  departure,  and  also  because 
these  jurists  are  called  upon  to  construe  and 
to  apply  to  these  new  conditions  new  phrases 
of  description  and  definition.  Nevertheless, 
in  no  one  of  these  numerous  adjudications 
which  has  passed  under  my  review  is  there 
to  be  found  any  support  for  the  extreme  con- 
struction which  is  here  given  to  our  law  in 
support  of  this  award. 

In  so  declaring,  I  accept  unreservedly  the 
definition  of  the  Massachusetts  court  in  Me- 
NicoPs  Case,  which  is  adopted  in  the  pre- 
vailing opinion,  as  being  satisfactory  and 
complete.  But  to  my  mind  the  very  terms 
of  that  definition,  in  which  the  prevailing 
opinion  finds  support  for  this  award,  ac- 
tually forbid  it.  I  say  this  quite  realizing 
the  fact  that  my  statement  is  necessarily  a 
reflection  upon  my  own  powers  of  reason- 
ing and  understanding,  or  else  that  the  lan- 
guage of  the  ^lassachusetts  court  furnishes 
a  striking  illustration  of  the  grave  limita- 
tions of  English  written  words  to  convey  ex- 
act thought. 

It  may  not  be  amiss  to  consider  for  a 
moment  precisely  what  these  compensation 
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acts  design  to  aoeomplish.  They  were  en* 
acted  under  the  sanction  of  the  police  power 
because  it  was  believed  that  direct  provi- 
sion should  be  made  for  the  support  of  an 
employee  whose  injuries  grew  out  of  his 
work,  and  for  the  maintenance  of  his  family 
and  dependents  where,  under  similar  condi- 
tions, his  injuries  resulted  in  bis  death; 
and  it  was  decreed  that  the  employer — the 
industry — in  all  such  cases  should  bear  the 
burden  of  this  compensation,  the  employer 
in  some  cases  being  allowed,  in  other  case:} 
being  compelled,  to  insure  against  the  losses 
w^hich  might  arise  from  these  causes.  Else- 
where I  have  pointed  out  that  the  interest 
of  the  state  in  seeing  that  an  injure<l  work- 
man receives  compensation  during  the  peri- 
od of  his  incapacity  is  just  as  great  wheth- 
er that  workman  be  injured  in  his  hours 
of  leisure  or  in  his  hours  of  labor,  and 
equally  that  the  loss  to  the  workman  and 
the  economic  loss  to  the  state  are  just  as 
great  if  the  workman  be  injured  in  his 
hours  of  leisure  as  if  he  be  injured  in  his 
hours  of  labor.  Nevertheless,  these  laws 
limit  their  beneficence  with  much  rigidity 
to  injuries  received  by  the  employee  diiring 
his  hours  of  labor,  which  injuries  must  also 
arise  "out  of  the  employment."  If  this  last 
phrase,  "arise  out  of  the  employment,*' 
means  any  injury,  not  wilfully  occasioned 
by  the  employee  himself,  which  he  sustains 
because  as  an  employee  he  is  working  at 
a  given  place, — and  this  unquestionably  is 
the  meaning  of  the  prevailing  decision, — 
then  there  was  no  occasion  for  the  law* 
makers  to  have  used  this  phrase  at  all;  for 
that  construction  is  the  exact  equivalent  of 
saying  that  a  workman  shall  be  compen- 
sated for  any  injury  which  he  sustains  dur- 
ing the  course  of  his  employment,  or,  in 
other  words,  while  at  work. 

In  the  broadest  sense,  whenever  accident 
and  consequent  injury  befall  a  workman 
who  is  duly  in  the  performance  of  his  duties, 
it  may  be  said  that  such  accident  and  in- 
jury arose  "out  of  his  employment."  But 
some  of  them  arise  out  of  the  employment 
only  because  of  the  fact  that  by  virtue  of 
his  employment  the  workman  was  at  a 
given  place  at  the  given  time  wiien  the  ac- 
cident happened.  Is  this  latter  class  of  ac- 
cidents included  within  the  meaning  of  our 
law?  The  prevailing  opinion  holds  that  it 
is.  I  am  convinced  that  it  is  not.'  I  con- 
strue our  law  to  embrace  only  that  class  of 
injuries  which  may  for  convenience  be  de- 
scribed as  "occupational  injuries,''  precisely 
as  we  use  the  phrase,  "occupational  dis- 
eases." To  this  broad  class  belong  all  in- 
juries which  result  to  an  employee  from  the 
performance  of  his  work,  even  though  oc- 
casioned by  his  own  negligent  performance 
of  it.     Second,  all  of  those  injuries  result- 
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ing  to  the  employee  with  or  without  negli- 
gence on  his  part,  because  of  the  employer's 
failure  to  perform  some  duty  which  he 
owes  to  his  employee.  And  in  this  large 
class  belong  all  of  tl^pse  cases  where  injury 
results  from  unsafe  and  inadequate  appli- 
ances, place  of  labor,  etc.  And,  third,  all 
of  those  injuries  resulting  from  extra  haz- 
ard either  inherent  in  the  character  of  the 
labor  or  occasioned  by  the  act  of  the  em- 
ployer. 

Into  one  of  these  three  classes  must  fail 
every  injury  for  which  compensation  may 
properly  be  awarded,  or  otherwise  there  is 
no  limitation  whatsoever  to  the  right  of  an 
award  if  the  employee  has  been  injured 
while  at  his  labors.  But  it  will  not  be  dis- 
puted that  our  law  does  not  grant  com- 
pensation for  every  injury  sustained  while 
the  employee  is  engaged  in  his  labors.  For 
example,  it  is  not  questioned  that,  saving  in 
exceptional  cases  hereinafter  distinguished, 
the  employee  is  not  entitled  to  compensation 
for  injuries  sustained  by  the  so-called  acts 
of  God.  Indeed,  this  was  very  early  held 
and  decided  by  our  accident  commissioners 
in  Fensler  v.  Ace.  CJom.  1  Cal.  Ind.  Accd. 
Com.  Dec.  No.  21,  p.  41.  There  an  employee 
engaged  in  piling  and  unpiling  bags  of  ce- 
ment in  a  warehouse  on  a  hot  day  was  over- 
come by  heat;  and,  after  laying  down  the 
general  principle  that  the  employer  is  not 
liable  for  accidents  occurring  by  the  act  of 
God,  it  was  found  that  his  employee  was 
especially  exposed  by  his  employment  to 
the  danger  of  sunstroke,  rfind  that  his  in- 
jury was  therefore  compensable,  thus  fol- 
lowing the  unbroken  line  of  authority  of  the 
English  and  American  courts;  nor  yet, 
saving  in  exceptional  cases,  is  an  injury 
compensable  which  is  occasioned  by  the  tor- 
tious act  of  a  fellow  employee,  or  the  tor- 
tious or  negligent  act  of  a  stranger. 

Touching  injuries  arising  from  the  act  of 
God,  it  is  said  by  Mr.  Ruegg  (Ruegg's  Em- 
ployers' Liability  and  Workmen's  Compen- 
sation, 8th  ed.  p.  338)  :  "The  question  has 
arisen.  Could  an  operation  of  the  laws  of 
nature,  as  earthquake,  flood,  lightning,  or 
extraordinary  tempest,  occasioning  personal 
injury  to  a  workman  whilst  engaged  in  hiu 
employment,  be  said  to  be  'accident  arising 
out  of  and  in  the  course  of  the  employ- 
ment?' It  is  thought  not.  It  may  be  grant- 
(fd  tliat,  but  for  the  fact  of  his  being  en- 
gaged in  the  employment  at  the  time,  the 
accident  would  not  have  happened  to  him. 
In  this  sense  it  may  be  said  to  have  hap- 
pened to  him  in  the  course  of  his  employ- 
ment. But  in  what  fair  sense  could  it  be 
held  to  have  arisen  out  of  the  employment? 
The  employment  may  have  been  a  cause 
sine  qua  non,  but  we  do  not  think  it  could 
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be  regarded  even  as  an  effective  cause  of  the 
accident."   . 

As  illustrating  the  application  of  the 
principle,  and  the  exception  to  its  applica- 
tion, may  be  cited  Kelly  v.  Kerry  County 
Council,  42  Ir.  L.  T.  23,  where  a  workman, 
engaged  in  cleaning  out  gullies  to  prevent 
the  road  from  being  flooded,  was  struck  by 
lightning  and  killed.  Compensation  was  de- 
nied him,  the  judge  saying:  "I  am  unable 
to  find  any  special  or  peculiar  danger  from 
lightning  to  which  these  men  were  exposed 
from  working  on  the  road.  ...  It  is 
only  under  very  special  circumstances,  when 
the  employment  of  the  workman  exposes 
him  to  peculiar  risk  from  lightning,  not 
shared  by  men  in  other  employments,  that 
an  accident  by  lightning  can  be  said  to  arise 
out  of  his  employment." 

The  same  principle  was  declared  by  the 
supreme  court  of  Michigan  in  overruling  an 
award  granted  by  the  Michigan  Industrial 
Accident  Board  in  Klawinski  v.  Lake  Shore 
&  M.  S.  R.  Co.  185  Mich.  643,  L.R.A.1916A, 
342,  162  N.  W.  213.  Klawinski  was  a  sec- 
tion laborer.  During  a  violent  storm,  under 
directions  of  the  foreman  of  the  gang,  all 
took  refuge  in  a  barn.  A  bolt  of  liglitning 
struck  the  bam  and  killed  Klawinski.  It 
was  conceded  that  he  met  his  death  in  the 
course  of  his  employment,  but  it  was  held 
that  his  death  did  not  occur  by  reason  of  an 
accident  arising  out  of  his  employment. 
Such  also  was  the  ruling  of  the  suprenu; 
court  of  Wisconsin  in  Hoenig  v.  Industrial 
Commission,  159  Wis.  646,  L.R.A.1916A, 
330,  160  N.  W.  996,  8  N.  0.  C.  A.  102, 
where  Hoenig  was  killed  by  a  stroke  of 
lightning  while  working  on  a  dam  in  the 
Fox  river.  The  Industrial  Accident  Com- 
mission, notwithstanding  the  introduction 
of  certain  testimony  seeking  to  show 
that  a  workman  so  employed  was  ex- 
posed to  an  extra  hazard  from  lightning, 
declined  to  consider  the  evidence  sufficient 
to  establish  this  extra  hazard  and  refused 
to  grant  an  award.  The  judgment  of  the 
Commission  was  sustained  by  the  supreme 
court.  Upon  the  other  hand,  the  exception- 
al case  where  an  award  from  death  by  light- 
ning has  been  sustained  because  of  the 
extra  hazard  growing  out  of  the  special 
occupation  are  typified  by  Andrew  v.  Fails- 
worth  Industrial  Soc.  [1904]  2  K.  B.  32, 
73  L.  J.  K.  B.  N.  8.  511,  68  J.  P.  409,  52 
Week.  Rep.  451,  90  L.  T.  N.  S.  611,  20 
Times  L.  R.  429,  6  W.  C.  C.  11,  where  a 
bricklayer  was  killed  by  lightning  while 
working  on  a  scaffold  23  feet  above  the  level 
of  the  ground.  Expert  evidence  was  given, 
showing  that  his  position  exposed  the  de- 
ceased to  extra  hazard  and  special  danger 
from  lightning.  The  county  court  held  un- 
der this  showing  that  compensation  should 
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be  allowed,  and  the  award  was  Bustained  for 
the  indicated  reasons.  Such  also  was  the 
decision  of  the  supreme  court  of  Minnesota 
in  State  ez  rel.  People's  Coal  ft  loe  Co.  v. 
District  Ct.  129  Minn.  502,  L.R.Aa916A, 
344,  153  N.  W.  lie,  9  N.  C.  C.  A.  129,  under 
certiorari  to  review  an  award,  where  tho 
driver  of  an  ice  company,  compelled  by  his 
duties  to  be  out  in  stormy  weather,  left  his 
team  and  went  toward  a  tall  tree,  either 
for  protection,  or  in  the  performance  of  his 
duties  soliciting  orders.  He  was  killed  by 
a  bolt  of  lightning.  The  authorities  are  re- 
viewed and  the  award  sustained  on  the 
ground  of  the  unusual  risk  and  special  haz- 
ard. 

It  will  be  instructive  at  this  point  to  con- 
sider other  cases  where  the  question  of  ex- 
tra hazard  pertaining  to  the  employment 
has  been  considered  and  the  claim  allowed 
or  disallowed.  In  Armitage  v.  Lancashire 
&  Y.  R.  Co.  [1902]  2  K.  B.  178,  71  L.  J.  K. 
B.  N.  S.  778,  66  J.  P.  613,  86  L.  T.  N.  S. 
883,  18  Times  L.  R.  648,  the  accident  hap- 
pened to  a  workman  engaged  in  his  work, 
through  the  wilful  wrongful  act  of  a  fellow 
workman,  and  it  was  held  the  accident  did 
not  arise  out  of  and  in  the  course  of  his 
employment.  Falconer  v.  London  k  G.  En- 
gineering ft  Iron  Ship  Building  Co.  3  F. 
564,  38  Scot.  L.  R.  381,  8  Scot.  L.  T.  430, 
arose  under  the  following  facts:  The  acci- 
dent befell  a  workman  through  the  negli- 
gence of  a  fellow  workman  who  was  in- 
dulging in  horseplay,  and  it  was  held  that 
the  accident  did  not  arise  in  the  course  of 
his  employment.  To  the  same  effect  art* 
our  own  cases.  In  Coronado  Beach  Co.  v. 
Pillsbury,  —  Cal.  ■— ,  L.R.A.1916A,  1164, 
158  Pac.  212,  an  employee  going  down  a 
flight  of  stairs  in  the  performance  of  his 
duties,  was  tickled  by  a  fellow  employee. 
He  fell  and  seriously  injured  his  knee. 
Compensation  was  denied  him  upon  the 
ground  that  the  injury  was  not  from  an 
accident  arising  out  of  the  employment,  or 
incidental  to  the  employment.  To  the  same 
effect  is  Fisher ing  v.  Pillsbury,  —  Cal.  — , 
158  Pac.  215,  where  an  employee  lost  the 
sight  of  an  eye  by  a  missile  flred  into  it 
from  a  trick  camera  operated  by  a  fellow 
employee  in  -  sport.  In  the  first  of  these 
cases  this  court  accepts  the  unquestioned 
rule,  so  frequently  noted  above,  that  the 
injury  must  be  the  result  of  a  "risk  reason- 
ably incident  to  the  employment."  Upon 
the  other  hand,  in  Challis  v.  London  ft  S. 
W.  R.  Co.  [1905]  2  K.  B.  164,  74  L.  J.  K. 

B.  N.  S.  669,  53  Week.  Rep.  613,  93 
L.  T.  N.  S.  330,  21  Times  L.  R.  480,  7  W. 

C.  C.  A.  23,  an  engine  driver  received  in- 
juries resulting  in  his  death  through  being 
Btruck  by  a  stone  thrown  from  a  railway 
bridge  at  his  engine  bv  a  malicious  boy. 
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Here  Collins,  Master  of  the  Rolls,  uses  the 
phrase  so  often  found  in  the  decisions,  "a 
risk  incidental  to  the  employment,"  and  his 
exposition  clearly  shows  the  meaning  with 
which  he  ^nploys  the^  words;  for  he  says 
that  an  accident  arising  out  of  an  employ- 
ment necessarily  involves  the  oonBideratiou 
of  the  question,  "What  risks  are  commonly 
incidental  to  the  particular  employment  in 
question?''  And  it  is  held  that  the  tempta- 
tion of  boys  to  throw  stones,  whether  done 
maliciously  or  heedlessly,  is  so  well  known 
that  the  risk  to  which  the  engine  driver 
was  exposed  from  this  source  was  an  extra 
hazard  of  his  business,  even  though  it  were 
not  a  hazard  common  to  other  businesses. 
And  this  is  exemplified  by  the  language  of 
Cozens-Hardy,  Master  of  the  Rolls,  in 
Craske  v.  Wigan  [1909]  2  K.  B.  635,  where, 
discussing  the  Challis  Case,  he  says:  "That 
case  really  turned  on  this:  That  there  was 
evidence  which  satisfied  the  county  court 
judge  that  there  was  an  irresistible  tempta- 
tion to  small  boys  to  drop  stones  onto  a 
train  as  it  passes  under  a  railway  bridge. 
In  that  case  a  boy  dropped  a  stone  which  hit 
the  glass  of  the  cab  of  the  engine  where  the 
driver  was,  with  the  result  that  the  frag- 
ments of  glass  were  driven  into  hia  eye. 
We  there  held  that  that  was  a  risk  inci- 
dental to  his  employment.  To  quote  a  few 
words  from  my  own  judgment  in  that  case, 
I  said:  *It  seems  to  be  that  the  risk  of 
such  an  occurrence  is  one  which  may  rea- 
sonably be  looked  upon  as  incidental  to  the 
employment  of  v^  engine  driver,  though  it 
might  not  be  incidental  to  other  employ- 
ments.' " 

The  principle  that  only  risks  incidental  to 
the  service  are  covered  by  the  act  stood 
established  as  the  interpretation  of  the  Eng- 
lish law  long  before  and  at  the  time  our 
own  act,  with  identical  language,  wan 
adopted.  Wilson  v.  Laing  [1909]  S.  C.  1230. 
46  Scot.  L.  R.  843.  This  condition,  namely, 
that  the  accident  is  incidental  to  the  em 
ployment,  must  be  found  to  exist  in  all 
cases,  even  those  where  the  award  is  based 
upon  the  exceptional  hazard.  Thus  in  Row- 
land v.  Wright  [1909]  1  K.  B.  963,  77  L 
J.  K.  B.  S.  1071,  99  L.  T.  N.  S.  758,  24 
Times  L.  R.  852,  known  as  the  Stable  Cat 
Case,  a  stableman,  in  the  recognized  dis- 
charge of  his  duty,  was  taking  his  meal 
quietly  in  the  stable,  when  the  cat,  with- 
out any  provocation,  flew  at  him  and  bit 
him.  The  cat  was  the  proprietor's  cat.  It 
remained  in  and  about  the  stable  at  the  in- 
stance of  the  proprietor.  For  it  and  its 
I  conduct  he  was  held  responsible.  His  em- 
ployees were  thus  subject  to  this  extra  haz- 
ard at  the  instance  of  the  employer,  and 
the  injury  which  resulted  to  this  one  thu:s 
became  incidental  to  his  employment,  the 
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court,  in  diflcussing  the  case  in  Craske  v. 
Wigan,  supra,  declaring  that  "the  stable 
cat  was  reallj  a  part  of  the  furniture  of 
the  stable.  .  .  .  That  was  just  as  much 
an  accident  arising  out  of  his  employment 
as  if  he  had  been  kicked  or  bitten  bj  a 
horse  in  the  stable." 

In  Nisbet  v.  Rayne  [1910]  2  K.  B.  689, 
80  L.  J.  K.  B.  N.  8.  84,  103  L.  T.  N.  S. 
178,  26  Times  L.  R.  632,  54  Sol.  Jo.  719, 
3  B.  W.  C.  C.  607,  3  N.  C.  C.  A.  268,  a 
cashier  was  traveling  in  a  railway  car- 
riage to  a  colliery,  with  a  large  stun  of 
money  for  the  payment  of  his  employer's 
workmen.  He  was  robbed  and  murdered. 
It  was  held  that  he  was  the  victim  of  an 
accident  within  the  meaning  of  the  law,  and 
that  the  extra  hazard  which  he  underwent 
in  carrying  this  large  sum  of  money  was  ''a 
risk  incident  to  his  employment  and  likely 
to  have  been  in  the  contemplation  of  the 
parties  when  Nisbet  was  engaged,"  Gosens- 
Hardy,  Master  of  the  Rolls,  affirming  this 
view  upon  appeal,  and  declaring  that  Nis- 
bet was  exposed  to  this  special  risk  inci- 
dental to  his  employment.  The  same  view 
waa  taken  and  principle  announced  in  An- 
derson V.  Balfour  [1910]  2  I.  R.  97,  44  Ir. 
L.  T.  168,  3  B.  W.  G.  G.  588,  where  a  game- 
keeper was  attacked  by  poachers.  Not\vith- 
standing  the  act  of  the  poachers  was  crimi- 
nal, it  was  held  that  this  extra  hazard  to 
which  the  gamekeeper  was  exposed  was  in- 
cidental to  his  occupation.  It  is  a  gen- 
erally accepted  principle  that  risks  to  which 
all  persons  similarly  situated  are  equally 
exposed  are  not  risks  incident  to  the  bust- 
ness. 

Having  thus  pointed  out  certain  excep- 
tions distinguishing  those  engaged  in  par- 
ticular employments  and  exempting  them 
from  the  operation  of  the  rule  upon  the 
ground  of  a  special  hazard  incident  to  the 
employment,  another  class  of  cases  now 
merits  mention.  The  ordinary  perils  of  a 
highway  or  of  a  crowded  street  are  common 
to  all  upon  the  highway  or  street.  Yet  it 
is  held  that,  where  the  nature  of  one's  em- 
ployment compels  his  continuous  presence 
on  and  use  of  the  streets,  and  even,  perhaps, 
where  a  special  and  particular  service  re- 
quires his  presence  upon  a  street  for  a  lim- 
ited time,  if  injured  he  becomes  entitled  to 
compensation,  but  always  upon  the  same 
ground  of  the  special  hazard  incident  to 
the  business.  Thus  a  collector  was  kicked 
by  a  passing  horse  while  riding  in  the  street 
on  his  bicycle  in  the  course  of  his  employ- 
ment, and  was  allowed  compensation  for  the 
indicated  reason.  M'Neice  v.  Singer  Sew- 
ing Machine  Go.  48  Scot.  L.  R.  15.  To  like 
effect,  in  Millar  v.  Refuge  Assur.  Go.  49 
Scot.  L.  R.  67.  And  in  Martin  v.  John 
Lovibond  k  Sons,  5  N.  G.  G.  A.  985,  a  dray- 
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man,  whose  duties  took  him  into  the  street 
for  many  continuous  hours  while  going  his 
proper  rounds,  stopped  outside  a  public 
house,  left  his  dray,  crossed  the  street, 
drank  a  glass  of  ale,  and  recrossing  the 
street  to  his  dray  was  run  over  and  killed. 
The  English  court  of  appeal,  first  declaring 
that  the  drayman  was  still  in  his  employ- 
ment during  this  temporary  absence  for  re- 
freshment, held  that  the  street  risk  that 
he  ran  was  incidental  to  his  employment, 
and  that  his  hazard,  since  he  practically 
spent  his  life  upon  the  streets,  was  excep- 
tional, and  that  he  was  ''exceptionally  ex- 
posed  to  street  accidents;  .  .  .  whereas 
an  ordinary  member  of  the  public  not  so 
exceptionally  exposed  would  not  be  entitled 
to  claim  compensation."  This  principle  was 
declared  by  the  Galifomia  Accident  Com- 
mission in  Leary  v.  Fairchild,  Gil  more,  etc.. 
Go.  (vol.  1,  No.  3),  where  Leary,  engaged 
in  repairing  pavements  in  the  street,  waa 
struck  by  an  auto  truck.  And  finally, 
touching  the  proposition  that  it  is  not  nec- 
essary that  one's  occupation  should  demand 
his  continued  presence  upon  the  street,  but 
that  the  same  principle  would  apply  to  one 
who  was  required  to  be  upon  the  street  in 
the  performance  of  some  specially  delegated 
duty,  it  is  sufficient  to  refer  to  Elliott, 
Workmen's  Compensation  Act,  6th  ed.  p.  78, 
and  to  the  language  of  Gozens-Hardy  in  Mc- 
Donald V.  The  Banana  [1908]  2  K.  B.  026, 
where  he  says:  "If  I  send  my  domestic 
servant  in  the  evening  with  a  letter  to  a 
friend,  and  he  is  knocked  down  by  a  motor 
omnibus  on  his  way  to  or  from  my  friend's 
house,  I  should  be  liable.  If,  however,  he, 
having  a  night  off,  goes — as  he  is  at  full 
liberty  to  go — to  the  Franco-British  Exhibi- 
tion for  his  own  amusement,  and  meets  with 
an  accident  at  the  same  spot,  I  take  it  that 
I  should  not  be  liable." 

I  have  heretofore  said  that  all  injuries  to 
be  compensable  under  our  act  must,  in  a 
broad  sense,  be  occupational  injuries,  and 
that  in  the  first  subdivision  will  naturallv 
fall  all  those  injuries  resulting  to  an  em- 
ployee and  growing  out  of  his  performance 
of  the  work,  even  though  the  accident  has 
its  origin  in  his  own  negligent  performance 
of  it.  The  precise  kind  of  accident  or  char- 
acter of  injury  which  an  employee  may  thus 
sustain  is  immaterial,  and  the  fact  that  it 
may  be  unusual  or  exceptional  in  character 
is  equally  immaterial.  Thus  in  the  case 
at  bar,  if  this  dishwasher  had  carelessly 
slopped  water  upon  the  floor  and  made  it 
slippery,  and  then,  taking  up  a  knife  for 
the  purpose  of  cleaning  it,  had  slipped  and 
wounded  himself  with  the  knife,  the  acci- 
dent would  have  been  exceptional  and  un- 
usual in  character.  But  it  would  have  aris- 
en strictly  out  of  the  performance,  though 
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the  negligent  performance,  on  his  dutj.  No 
one,  I  take  it,  will  question  the  soundness 
of  this  classification,  nor  of  the  right  of 
the  employee  to  com])en8ation  for  any  injury 
8o  arising. 

As  little  doubt  can  be  entertained  over 
the  soundness  of  the  second  classification, — 
the  right  of  the  employee  to  compensation 
where  the  employer  has  failed  in  a  duty 
owing  to  the  employee  for  this  is  but  one 
of  the  forms  of  the  familiar  common-law 
right  of  action.  It  is  within  this  class,  as 
I  read  the  prevailing  opinion,  that  the  acci- 
dent to  Douglas  is  placed.  It  calls  for  de* 
tailed  consideration  later.  The  third  class, 
entitling  the  employee  to  compensation  when 
the  injury  results  either  from  an  extra 
hazard  inherent  in  the  character  of  the  labor 
or  occasioned  by  the  act  of  the  employer, 
is  typified  by  the  cases  above  cited, — such  as 
the  Ghallis  Case,  where  the  engine  driver 
was  struck  by  the  stone  thrown  by  a  mali- 
cious boy,  and  the  award  was  upheld  upon 
the  ground  that  engine  drivers  are  exposed 
to  an  extra  hazard  inherent  in  the  char- 
acter of  the  work,  and  the  Andrew  Case, 
where  the  award  in  the  case  of  the  brick- 
layer killed  by  lightning  upon  a  high  scaf- 
fold was  sustained  upon  like  ground.  The 
cases  where  liability  is  imposed  upon  the 
employer  for  extra  hazard  to  his  employees 
occasioned  by  his  own  act  are  typified  by 
the  Rowland  (or  Stable  Cat)  Case,  and  by 
the  McNicols  Case,  where  the  award  was 
sustained  because  the  deceased  employee 
had  been  beaten  to  death  by  a  fellow  work- 
man in  an  intoxicated  frenzy  of  passion; 
it  being  known  to  the  employer  that  the  of- 
fending workmen  did  so  become  intoxicated 
and  did  fall  into  violent  fits  of  rage  and 
would  be  liable  to  assault  his  fellow  work- 
men when  in  such  condition,  but  that  never- 
theless he  was  retained  in  the  service  of 
his  employer. 

It  is  in  this  case  that  the  definition  of 
an  injury  arising  out  of  the  employment  is 
given  and  found  acceptable  by  this  court. 
The  definition,  it  is  proper  to  Ray,  is  but 
a  compilation  of  the  utterances  of  English 
judges,  and  it  will  be  of  advantage  in  de- 
termining the  meaning  of  the  language  to 
quote  some  of  these  utterances.  Thus  says 
Cozens-Uardy,  M.  R.,  in  Butler  v.  Burton- 
on-Trent  Union  [1912]  W.  C.  Rep.  222: 
"We  have  heard  an  arg\mient  from  counsel 
for  the  respondent,  that  it  did  arise  out 
of  the  employment  because  it  took  place  on 
premises  where  Butler  was  engaged  in  work- 
ing. If  he  was  right  in  this  argument,  the 
words  in  the  act  providing  that  the  accident 
must  arise  'out  oV  the  employment  might  be 
omitted,  and  the  words  providing  that  the 
accident  should  arise  Mn  the  course  of  the 
employment  alone  be  left.  The  provision 
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that  the  accident  must  be  an  accident  ariB* 
ing  out  of  the  employment  has  the  meaning 
that  the  accident  must  arise  out  of  some 
risk  reasonably  incidental  to  the  employ- 
ment. .  .  .  There  was  nothing  peculiar 
to  his  employment  which  rendered  the  riak 
of  this  accident  happening  greater  than  it 
would  have  been  otherwise." 

And  says  Buckley,  L.  J.,  in  Fitzgerald  v. 
Clarke  [1908]  2  K.  B.  796:  "The  latter 
words  relate  to  the  circumstances  under 
which  an  accident  of  that  character  or 
quality  takes  place.  The  character  or  qual- 
ity of  the  accident  as  conveyed  by  the  words 
'out  oV  involves,  I  think,  the  idea  that  the 
accident  is  in  some  sense  due  to  the  em- 
ployment. It  mu»t  be  an  accident  resulting 
from  a  risk  reasonably  incident  to  the  em- 
ployment." 

And  says  Kennedy,  L.  J.,  in  the  same 
case:  "The  words  [arising  out  of]  appear 
to  point  to  accidents  'arising  from  such 
causes  as  the  negligence  of  fellow  workmen 
in  the  course  of  the  employment,  or  some 
natural  cause  incidental  to  the  character 
of  a  business.' "  "We  conclude,  therefore, 
that  an  accident  arises  'out  of  the  employ- 
ment when  it  is  something  the  risk  of  which 
might  have  been  contemplated  by  a  rea- 
sonable person  when  entering  the  employ- 
ment as  incidental  to  it.  That  this  is  so 
appears  from  an  examination  of  Armitage 
V.  Lancashire  k  Y.  R.  Co.  [1902]  2  K.  B. 
178,  71  L.  J.  K.  B.  N.  S.  778,  66  J.  P. 
613,  86  L.  T.  N.  S.  883,  18  Times  L.  R.  648; 
Collins  V.  Collins  [1907]  2  Ir.  R.  104; 
Murphy  v.  Berwick  [1909]  43  Ir.  L.  T.  126; 
and  Blake  v.  Head  [1912]  106  L.  T.  N.  S 
822,  28  Times  L.  R.  321,  5  B.  W.  C.  C.  303, 
in  each  of  which  recovery  was  denied  be- 
cause the  act  of  the  third  party  was  not  a 
risk  reasonably  to  be  contemplated  by  the 
employee  in  undertaking  the  employment." 
Bryant  v.  Fissell,  84  N.  J.  L.  72,  86  Atl. 
458,  3  N.  C.  C.  A.  585. 

Says  Hardy,  M.  R.,  in  Craake  v.  Wigan, 
[1909]  2  K.  B.  635:  "I  think  it  would  be 
dangerous  to  depart  from  that  which,  so 
far  as  I  am  aware,  has  been  the  invariable 
rule  of  the  court  of  appeal  since  these  acts 
came  into  operation,  namely,  to  hold  that 
it  is  not  enough  for  the  applicant  to  aay, 
'The  accident  would  not  have  happened  if  I 
had  not  been  engaged  in  that  employment, 
or  if  I  had  not  been  in  that  particular  place.* 
He  must  go  further  and  must  say,  'The  acci- 
dent arose  because  of  something  I  was  doing 
in  the  course  of  my  employment,  or  because 
I  was  exposed  by  the  nature  of  my  employ- 
ment to  some  peculiar  danger.'  Unless 
something  of  that  kind  is  established,  the 
applicant  must  fail,  because  the  accident  la 
not  one  arising  out  of  and  in  the  course 
of  the  employment.     In  my  view^  we  should 
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not  be  administering  law  and  justice  if  wc 
did  not  hold  that  the  learned  judge  was 
quite  right.    The  appeal  must  be  dismissed.*' 

And  8a7S  Lord  Salve8ei>>  in  Kinghom  v. 
Outhrie  [1913]  50  Scot.  L.  R.  9&S,  after  set- 
ting forth  with  approval  the  language  junt 
quoted  from  Oraske  ▼.  Wigan:  ''It  is,  of 
course,  true  that  he  would  not  have  met 
with  the  accident  unless  he  had  been  in  that 
particular  place,  and  that  he  would  not 
have  been  in  that  particular  place  unless  he 
had  been  engaged  in  that  particular  em- 
ployer's  work;  but,  as  the  master  of  the 
rolls  said,  tliat  is  not  enough;  jou.  must 
point  to  something  in  the  nature  of  the  em- 
ployment that  makes  you  peculiarly  liablo 
to  a  risk  of  that  kind.'' 

That  it  may  not  be  thought  they  have 
been  intentionally  ignored,  it  is  pertinent  to 
refer  specifically  to  the  cases  clti-d  in  the 
prevailing  opinion  as  supporting  this  award. 
The  first  of  these  is  Martin  v.  John  Lovi- 
bond  &  Sons.  That  case  has  already  been 
considered.  The  drayman  left  his  truck  and 
crossed  the  street,  drank  one  glass  of  ale, 
and,  returning,  was  injured.  The  decision 
points  out  that  the  drayman,  with  his  long 
hours  of  street  -service,  was  entitled,  as  a 
part  of  his  employment,  to  adequate  food, 
and  that  this  included  reasonable  drink; 
that  therefore  he  was  engaged  in  his  em- 
ployment at  the  time  the  accident  occurred, 
and,  though  he  received  his  injuries  upon 
the  street,  the  nature  of  his  employment  ex- 
posed him  to  a  peculiar  hazard  which 
brought  the  case  within  the  compensatory 
terms  of  the  act.  Hoenig  v.  Industrial 
Commission  also  has  been  mentioned,  and  is 
the  case  where  an  employee  working  on  a 
dam  in  the  Fox  river  was  killed  by  light- 
ning, but  the  holding  was  that  there  was 
no  special  hazard  in  his  employment  which 
would  entitle  him  to  compensation.  People's 
Goal  A  Ice  Go.  has  also  been  mentioned. 
That  also  is  the  case  of  a  special  hazard  by 
lightning  growing  out  of  the  nature  of  the 
employment.  The  last  case  is  Adamson  v. 
George  Anderson  &  Co.  [1913]  S.  C.  1038,  50 
Scot.  L.  R.  855,  6  B.  W.  C.  C.  874.  There  a 
division  of  the  Scottish  court  held  that  a 
workmen  who,  during  a  violent  gale,  was 
engaged  in  erecting  a  stone-planing  machine 
in  an  open  yard,  and  who,  while  bending 
over,  was  struck  and  injured  by  a  slate 
blown  off  the  roof  of  an  adjoining  building, 
was  entitled  to  compensation,  because  the 
character  of  his  employment  exposed  hin: 
to  this  extra  hazard.  The  case  was  declared 
by  the  court  to  one  of  the  border  line 
and  doubtful  cases.  But  immediately  fol- 
f owing  that  case,  another  division  of  the 
same  court  decided  Kinghorn  v.  Guthrie, 
supra.  There  a  carter,  while  leading  his 
horse  and  wagon  out  of  his  employer's  yard 
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in  the  course  of  his  employment,  was  struck 
by  a  piece  of  corrugated  iron  blown  by  a 
high  wind  from  the  roof  of  an  adjoining 
building,  and  it  was  held  that  the  accident 
did  not  arise  out  of  his  employment.  A  not 
very  successful  attempt  was  made  by  the 
learned  judges  to  distinguish  this  case  from 
the  preceding,  the  basis  of  the  distinction 
seeming  to  be  that  in  the  Anderson  Case  the 
employee  was  bending  over,  looking  at  his 
work,  and  so  was  unable  to  detect  his  danger 
from  the  flying  slate.  It  must  be  apparent, 
I  think,  that  no  one  of  these  cases  aflTords 
any  support  for  upholding  the  award  for  an 
accident  arising  under  the  circumstances  of 
the  present  case. 

Attention  may  now  be  directed  to  a  con- 
sideration of  the  definition  in  the  McNicols 
Case,  and  to  the  statement  in  the  prevail 
ing  opinion,  that  "it  seems  clear  that  this 
case  is  one  in  which  the  accident  and  injury 
to  Douglas  can  fairly  be  held  to  have  'aris- 
en  out  of  the  employment'  within  the  mean- 
ing of  that  term  as  it  is  defined  in  Mc- 
Nicol's  Case." 

But,  before  doing  so,  it  should  be  pointed 
out  that  our  own  law  is  more  specific  than 
is  the  English  law  or  the  law  of  Massachu- 
setts. With  an  apparent  deliberate  intent 
to  limit  the  right  of  recovery  to  occupation- 
al or  industrial  accidents,  it  declares  in 
terms  the  conditions  which  must  exist  be- 
fore a  recovery  may  be  awarded,  and  one 
of  those  conditions  is  that  the  injury  must 
have  been  "proximately  caused  by  the  em- 
ployment." W.  C.  I.  &  S.  Act,  §  12,  subdiv. 
3,  as  amended  by  Stat.  1915,  p.  1081,  §  2. 

Can  it  be  said  that  this  injury  was  proxi- 
mately caused  by  the  employment?  If  so,  it 
is  only  in  that  very  limited  and  discredited 
sense  spoken  of  by  Ruegg  and  again  quoted: 
"It  may  be  granted  that  but  for  the  fact 
of  his  being  engaged  in  the  employment 
at  the  time  the  accident  would  not  have 
happened  to  him.  In  this  sense  it  may  be 
said  to  have  happened  to  him  in  the  course 
of  his  employment,  but  in  what  fair  sensn 
could  it  be  held  to  have  arisen  out  of  the 
employment?  The  employment  may  have 
been  a  cause  sine  qua  non,  but  we  do  not 
think  it  could  be  regarded  even  as  an  ef- 
fective cause  of  the  accident." 

And  this,  as  we  have  seen  from  the  quo- 
tations above,  is  the  precise  view  taken  by 
all  the  English  and  American  courts;  also, 
it  is  the  precise  view  taken  by  the  Massa- 
chusetts court.  Says  that  court,  compensa- 
tion is  to  be  allowed  "if  the  injury  can  bo 
seen  to  have  followed  as  a  natural  incident 
of  the  work."  But  this  accident  was  not  an 
incident  of  the  work,  natural  or  unnatural. 
Compensation  is  allowed  if  the  injury  can  be 
seen  "to  have  been  contemplated  by  a  rea- 
sonable person  familiar  with  the  whole  sit- 
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uation  as  a  result  of  the  exposure  occasion- 
ed by  the  nature  of  the  employment."  There 
was  nothing  in  the  nature  of  this  employ- 
ment that  exposed  the  injured  person  to  this 
injury.  Would  any  one  say  that,  growing 
out  of  the  nature  of  the  employment  of  dish- 
washers, they  are  liable  to  be  injured  by  the 
overloading  of  floors  above  the  restaurants 
where  they  work?  "It  excludes,"  says  the 
Massachusetts  court,  "an  injury  which  can- 
not fairly  be  traced  to  the  employment  as  a 
contributing  proximate  cause."  This  is 
nearly  the  language  of  our  own  statute  just 
quoted  and  discussed.  "The  causative  dan- 
ger must  be  peculiar  to  the  work,"  as  the 
lightning  stroke,  or  the  stone  throwing  at 
locomotive  engineers.  Was  this  danger  in 
the  slightest  sense  peculiar  to  the  work? 
*'It  must  be  incidental  to  the  character  of 
the  business."  Will  it  be  said  that  it  is 
incident  to  the  character  of  the  business 
of  a  dishwasher  that  he  shall  be  injured 
by  an  outside  agency  in  crushing  down  a 
ceiling  over  his  head?  "It  need  not  have 
been  foreseen  or  expected,"  which  is  perfect- 
ly true  of  most  accidents,  the  precise  form 
which  they  may  take  being  beyond  the  reach 
of  exact  f or elaiow ledge.  But  the  accident 
"must  appear  to  have  had  its  origin  in  a 
risk  connected  with  the  employment,  and 
to  have  flowed  from  that  source  as  a  ration- 
al consequence."  This  was  a  risk  not  in 
the  slightest  connected  with  the  employment. 
It  was  an  accident  that  happened  to  the 
man  because  his  employment  happened  to 
place  him  where  an  independent  tortious 
act  of  a  third  person  inflicted  injury  upon 
him. 

But  it  is  said  that  the  place  where  the 
injured  man  worked  was  unsafe,  and  that 
because  it  was  imsafe  the  employer  is  liable. 
This  pays  not  the  slightest  regard  to  all  the 
other  elements, — that  the  employer  has 
failed  in  some  duty,  that  the  special  condi- 
tion was,  or  should  have  been,  known  to 
him.  But  the  prevailing  opinion  reasons 
that  because  a  place  of  employment  lias  be- 
come unsafe,  regardless  of  the  acts  and  con- 
duct of  the  employer,  regardless  of  the 
means  or  measures  by  which  it  has  been 
made  unsafe,  the  employer  is  liable.  Here, 
to  my  mind,  is  the  grave  mistake  in  rea- 
soning leading  to  a  most  unwarranted  ex- 
tension of  tlie  law.  The  act  of  piling  bottles 
of  grape  juice  upon  the  floor  above  was 
negligent  and  tortious.  It  was  the  act  of 
an  independent  third  person,  performed 
without  the  knowledge  of  the  employer.  Ad- 
mittedly the  employer  was  in  no  way  re- 
sponsible for  this  act.  If,  then,  the  em- 
ployer is  to  be  held  re^onsible  for  all  such 
kinds  of  accident  upon  the  theory  that  the 
premises  have  become  unsafe,  and  all  this 
without  regard  to  his  chargeable  knowledge 
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of  the  fact,  it  inevitably  results  in  declaring 
the  employer  to  be  an  insurer  of  his  em- 
ployees whenever  accident  has  befallen  them 
while  engaged  in  their  duties.  There  can  be 
no  distinction  between  a  tortious  aet  com- 
mitted by  negligence  and  one  committed  by 
design.  The  injury  that  results  will  be  the 
same;  the  right  of  compensation  to  the  in- 
jured person  is  the  same,  saving,  of  course, 
in  the  exceptional  case  where  punitive  dam- 
ages may  be  added.  What  would  be  said, 
then,  if  the  accident  had  occurred  by  the 
intent  of  the  man  who  piled  the  bottles  of 
grape  juice  to  accomplish  the  result  which 
his  n^ligence  brought  about?  The  place 
of  labor  would  have  become  equally  unsafe. 
Is  it  possible  that  our  law  contemplates  a 
recovery  for  such  a  wrongful  act  not  within 
the  legitimate  hazard  of  a  business?  As- 
suming that  a  destructive  bomb  had  either 
carelessly  or  intentionally  been  left  in  the 
room  above,  and  by  its  explosion  the  same 
injury  had  resulted, — the  premises  were 
made  equally  unsafe, — is  the  employer  lia- 
ble? The  length  of  time  when  the  premises 
became  unsafe,  or  the  knowledge  of  the  em- 
ployer that  they  have  become  unsafe,  is  ut- 
terly eliminated.  The  premises  become 
equally  unsafe,  whether  to  the  bomb  is  at- 
tached a  one-minute  fuse,  or  clockwork 
which  will  explode  it  in  forty-eight  hours. 
And  for  any  and  all  of  these  acts  it  is  held 
that  the  employer  is  liable  in  compensa- 
tion. Yet  every  decision  is  to  the  contrary 
and  limits  the  employer's  liability  to  acci- 
dents legitimately  connected  with  the  haz- 
ards of  the  business.  Let  us  take  the  case 
of  the  boy  descending  the  flight  of  steps 
and  made  to  fall  by  the  tickling  of  a  fellow 
employee.  Assume  that,  instead  of  so  doing, 
the  fellow  employee,  in  horseplay,  had 
greased  the  steps  and  so  occasioned  the  fall. 
Here  would  be  another  instance  of  the  prem* 
ises  being  unsafe,  and  here,  under  the  au> 
thority  of  the  prevailing  opinion,  the  em- 
ployer would  be  liable.  Yet  the  decisions, 
as  we  have  taken  pains  to  point  out,  hold 
the  employer  to  be  exempt  from  liability 
for  the  wilfully  tortious  act  either  of  fellow 
employees  or  of  outsiders,  and  for  all  the 
negligent  acts  of  fellow  employees,  unless 
the  negligent  act  has  a  bearing  upon  the 
performance  of  the  duties  of  the  injured  em- 
ployee. The  boy  who  was  tickled  was  in 
the  performance  of  his  duty.  The  other 
boy,  who  negligently  tickled  him,  was  not. 
If  the  boy  had  greased  the  steps  the  em 
ployer  would  have  been  liable,  but  because 
he  tickled  his  companion  the  employer  is  ex- 
empt. Can  this  be  the  law  ?  And  if  the  un- 
safeness  of  the  place  of  labor  is  the  sole 
controlling  consideration,  what  becomes  of 
the  Kelly  Case,  42  Ir.  L.  X.  23:  the  Klawia- 
ski  Case,  186  Mich.  G43,  LR.A.IOICA,  342, 
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152  N.  W.  213;  and  the  Hoenig  Case,  150 
Wis.  646,  L.RJL.1916A,  330,  150  N.  W.  096, 
8  N.  C.  C.  A.  192, — ^where,  precisely  as  in 
the  Andrew  Case  [1904]  2  K.  b/32,  73 
L.  J.  K.  B.  N.  8.  511,  68  J.  P.  409,  52  Week. 
Rep.  451,  90  L.  T.  N.  S.  611,  20  Times  L. 
R.  429,  6  W.  C.  C.  11,  the  men  were  killed 
by  lightning  stroke?  In  all  these  cases 
indubitably  the  places  of  labor  became  as 
unsafe  when  the  men  were  struck  and 
awards  denied  as  was  the  place  where  An- 
drew was  struck  and  an  award  given.  No 
one  of  these  cases  adopts  for  an  instant 
the  reasoning  that  an  employer  without 
fault  can  be  held  liable  for  an  untoward 
and  unexpected  injury  occasioned  by  act  of 
God  or  a  third  person,  nor  accepts  the  theory 


that  an  employer  may  so  be  held  liable  be- 
cause at  the  instant  of  the  accident  the 
place  of  labor  had  become  unsafe.  So  far 
as  all  the  adjudications  go,  it  is  uncontra- 
verted  that  acts  by  outside  agencies,  wil- 
fully tortious  or  negligently  done,  are  not 
acts  arising  out  of  the  employment,  even 
though  they  make  the  place  of  labor  unsafe, 
unless  peculiar  and  exceptional  circum- 
stances distinguish  them;  a  familiar  prop- 
osition, typified,  as  has  been  said,  by  such 
cases  as  the  Challis  Case  and  the  Bryant 
Case. 

In  my  judgment  the  award  should  be  an- 
nulled. 

We  concur:    liorigan,  J.;  MelTin,  J. 


KENTUCKY  COURT  OF  APPEAIiS. 

HIGH  L.  BOGGS,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(172  Ky.  243,  189  S.  W.  21.) 

Intoxicating   liquor   ^*   manuractnrlng 
on  shares  -*  sale. 

The  performance  of  a  contract  by  which 
a  distiller  is  to  make  brandy  from  a  quan- 
tity of  apples  furnished  by  the  other  party 
and  deliver  to  him  one  half  the  product 
when  completed,  keeping  one  half  for  his 
services,  is  not  a  sale  within  the  Local  Op- 
tion Law. 
For  other  cages,  see  Iwtoiticating  Liquors, 

III.  a,  in  Dig,  1-^2  N,  8. 

(November  16,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  CJourt  for  Johnson  Coun- 
ty convicting  him  of  selling  intoxicating 
liquor  in  violation  of  the  Local  Option  Law. 
Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  John  W.  Wheeler  for  appellant. 

Messrs.  M.  M.  Logan,  Attorney  General, 
and  D.  O.  Myatt,  Assistant  Attorney  Gen- 
eral, for  the  Commonwealth: 

The  facts  as  proven  upon  the  trial  of 
the  case  show  that  a  sale  was  made  with- 
in the  meaning  of  the  statute. 

Com.  V.  Davis,  12  Bush,  240;  Friedman 
V.  Com.  26  Ky.  L.  Rep.  1276,  83  S.  W. 
1040;  2  Woollen  t  T.  Intoxicating  Liquors, 
§  686;  Com.  v.  Clark,  14  Gray,  367;  Barnes 
V.  SUte,  —  Tex.  Crim.  Rep.  — ,  88  S.  W. 
804;  Stanley  v.  State,  43  Tex.  Crim.  Rep. 
270,  64  S.  W.  1051. 


Note. —  For   manufacturing   intoxicating 
liquors  as  a  sale,  see  annotation  following 
this  case,  post,  606. 
L.R.A.1917B. 


Clay,  C,  filed  the  following  opinion: 

High  L.  Boggs  was  convicted  of  the  offense 
of  selling  intoxicating  liquor  in  violation  of 
the  Local  Option  J^w,  and  his  punishment 
fixed  at  a  fine  of  $60.    He  appeals. 

The  only  question  presented  is  whether 
or  not  the  facts  show  a  sale  within  the 
meaning  of  the  statute.  It  appears  from 
the  evidence  that  the  prosecuting  witness, 
Ernest  Jayne,  entered  into  an  arrangement 
with  the  appellant,  Boggs,  who  is  a  licensed 
distiller,  by  which  Jayne  was  to  deliver 
to  Boggs  a  quantity  of  apples  out  of  which 
Boggs  was  to  make  brandy.  Boggs  was  to 
keep  one  half  of  the  brandy  for  his  services 
in  distilling  the  apples  and  deliver  to  Jayne 
the  other  half  of  the  brandy.  Each  party 
was  to  pay  the  internal  revenue  license  on 
his  half  of  the  brandy.  It  further  appears 
that  in  carrying  out  this  arrangement  the 
apples  which  Jayne  delivered  to  Boggs  were 
put  in  separate  tubs  and  were  separately 
distilled,  and  at  no  time  were  they  mixed 
with  apples  belonging  to  Boggs  or  to  other 
persons.  On  the  contrary,  the  brandy  that 
was  actually  divided  between  the  parties 
was  the  product  of  the  apples  furnished  by 
Jayne.  In  carrying  out  this  agreement 
Jayne  received  between  19  and  20  gallons 
of  brandy,  and  paid  to  Boggs,  who  was  re- 
sponsible therefor,  his  part  of  the  internal 
revenue  license.  Jayne  was  neither  a  whole- 
sale dealer  nor  a  licensed  retail  dealer. 

In  addition  to  other  instructions,  the 
court  instructed  the  jury  as  follows:  **An 
arrangement  or  agreement  between  the  pros- 
ecuting witness,  Jayne,  and  the  defendant, 
Boggs,  by  which  Jayne  delivered  to  defend- 
ant an  amount  or  quantity  of  apples  which 
were  distilled  into  brandy,  and  one  half  of 
said  brandy  being  delivered  to  Jayne  by  the 
defendant  in  consideration  of  said  apples, 
constitutes  a  sale  of  liquor." 

It  is  well  settled  that  tbe  transfer  of  U- 
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quor  to  another,  in  consideration  of  any  ar- 
ticle of  value,  or  of  services  to  be  performed 
by  the  transferee,  constitutes  a  sale  within 
the  meaning  of  the  statute.  Therefore,  if 
this  were  a  case  where  Jayne  merely  ex- 
changed his  apples  for  brandy  belonging  to 
So^gs,  there  can  be  no  doubt  that  the  trans- 
action would  have  been  a  sale,  and  that 
Boggs  would  have  violated  the  Local  Op- 
tion Law.  Com  v.  Davis,  12  Bush,  240; 
Friedman  v.  Com.  26  Ky.  L.  Rep.  1276,  83 
S.  W.  1040;  Com.  v.  Clark,  14  Gray,  367; 
Barnes  v.  State,  —  Tex.  Crim.  Rep.  — , 
88  S.  W.  806;  Stenley  v.  State,  43  Tex. 
dim.  Rep.  270,  64  S.  W.  1051. 

Such  a  case,  however,  is  not  presented  by 
the  record.  Here  the  prosecuting  witness 
furnished  a  quantity  of  apples  to  be  manu- 
factured into  brandy.  Boggs  was  to  have 
half  of  the  brandy  for  his  services.  The 
brandy  which  the  prosecuting  witness  re- 
ceived was  the  product  of  his  own  apples. 
Tb#  case  is  not  unlike  that  of  a  farmer  fur- 
nishing a  particular  quantity  of  wheat  to  a 
miller  to  be  manufactured  into  flour,  the 
miller  to  retain  a  certain  portion  of  the 
flour  for  his  services.  Clearly  the  miller 
in  returning  to  the  farmer  his  portion  of 


the  flour  manufactured  from  the  particular 
wheat  furnished  by  the  farmer  cannot  be 
said  to  have  sold  the  flour  to  the  farmer. 
In  the  case  under  consideration  the  apples 
belonged  to  Jayne.  His  half  of  the  brandy 
also  belonged  to  him.  In  this  portion  of 
the  brandy  Boggs  had  no  interest  what- 
ever. In  delivering  to  Jayne  his  half  of  the 
brandy,  Boggs  merely  returned  to  Jayne  the 
latter's  property.  In  a  case  involving  facts 
identical  with  those  above  set  out,  the  su- 
preme court  of  Alabama  held  that  the  die- 
tiller  was  not  guilty  of  selling,  giving,  or 
otherwise  disposing  of  the  brandy  to  the 
party  who  furnished  the  apples.  Maxwell 
V.  State,  120  Ala.  375,  26  So.  235.  With 
this  conclusion  we  agree. 

It  follows  that  the  trial  court  not  only 
erred  in  giving  the  instruction  above  re- 
ferred to,  but  in  refusing  tlie  peremptory 
asked  for  by  the  defendant.  This  conclusion 
is  based  on  the  facts  before  us.  If  upon 
another  trial,  however,  there  be  evidence 
tending  to  show  that  Boggs  merely  ex- 
changed his  own  brandy  for  Jayne's  apples, 
the  case  should  go  to  tiie  jury. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opini^i. 


Annotation — ^Intoxicating  liquors:  manufacturing  under  cimtract  as  a  sale. 


Although  there  is  some  authority  to 
the  contrary,  the  cases  seems  to  establish 
the  rule  that  a  contract  for  the  manufac- 
ture of  intoxicating  liquors  from  ma- 
terials furnished  does  not  constitute  a 
sale,  which  is  in  accord  with  the  holding 
of  BoGOS  V.  Com:,  ante,  605,  that  the  per- 
formance of  a  contract  to  make  brandy 
from  apples  furnished  by  another,  and 
to  deliver  to  him  one  half  tHereof,  the 
distiller  to  keep  the  other  half  for  his 
services,  is  not  a  sale  within  the  Local 
Option  Law. 

In  Maxwell  v.  State  (1890)  120  Ala. 
375,  25  So.  235,  it  was  held  that  one  who 
distilled  apples  into  brandy  on  shares, 
retaining  one  half  of  the  brandy  for 
manufacturing  it,  was  not  guilty  of  sell- 
ing, giving,  or  otherwise  disposing  of  the 
brandy.  Whether  the  apples  were  di- 
vided before  distillation  and  the  portion 
belonging  to  their  owner  distilled  sepa- 
rately, or  whether  all  the  apples  were 
distilled  and  a  division  of  the  brandy 
made,  was  held  immaterial,  the  result 
having  been  attained  of  converting  the 
apples  into  brandy ;  one  half  thereof  was 
the  property  of  the  owner  of  the  apples, 
and  this  half  the  distiller  had  no  inter- 
est in,  bnt  was  simply  bound  to  return 
to  the  former  as  his  property. 

In    Com.    V.    Clark    (1860)    14   Gray 
(Mass.)  367.  where  two  persons  carried  I 
1..K.A.1917B. 


grain  to  defendant's  distillery  to  have  it 
distilled  on  shares,  there  was  no  evidence 
that  either  of  them  received  liquor  dis- 
tilled from  their  grain.  The  defendant 
requested  the  court  to  instmct  the  jury 
''that,  if  they  were  satisfied,  upon  this 
evidence,  that  it  was  the  bona  fide  inten- 
tion of  the  parties  that  the  grain  should 
be  distilled  upon  shares,  the  fact  that 
either  of  them,  when  the  grain  was  de- 
livered, received  from  liquor  then  manu- 
factured his  proportional  share  of  the 
product  of  his  grain,  that  is,  the  same 
amount  and  kind  that  he  would  have  re- 
ceived if  he  had  waited  for  his  grain  to 
be  distilled,  would  not  constitute  the 
transaction  a  sale  by  the  defendant.'* 
The  court  declined  so  to  rule,  and  in- 
structed the  jury  "that  delivering  grain 
by  these  persons  to  the  defendant  under 
an  agreement  that  he  should  distil  that 
grain,  and  return  a  specific  portion  of 
the  liquor  distilled  from  it,  and  retain 
the  rest  as  a  compensation  for  his  serv- 
ices in  distilling,  and  his  returning  such 
proportion  of  the  very  liquor  distilled 
from  that  grain,  would  not  constitute  a 
sale,  within  the  meaning  of  the  statute; 
but  if  the  jury  were  satisfied  beyond  a 
reasonable  doubt  that  these  persons  or 
either  of  them  delivered  grain  to  the  de- 
fendant, and  received  bae-k  from  liim, 
either   at   the   time  or  8ubRe<]uerit}y,   a 
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quantity  of  intoxicating  liquor,  not  dis- 
tilled from  that  grain,  in  consideration 
for  the  grain  so  delivered,  and  intended 
as  payment  for  the  grain,  such  a  trans- 
action would  constitute  in  law  a  sale, 
whatever  agreement  the  parties  may  have 
made  as  to  distilling  the  liquor  on 
shares.  The  appellate  court  held  that 
the  jury  were  rightly  instructed,  and 
said:  ''The  distinction  between  a  sale 
and  exchange  of  property  is  rather  one 
of  shadow  than  of  substance.  In  both 
cases  the  title  to  property  is  absolutely 
transferred,  and  the  same  rules  of  law 
are  applicable  to  the  transaction,  whether 
the  consideration  of  the  contract  is 
money  or  by  way  of  barter.  It  can  make 
no  essential  difference  in  the  rights  and 
obligations  of  parties,  that  goods  and 
merchandise  are  transferred  and  paid 
for  by  other  goods  and  merchandise  in- 
stead of  by  money,  which  is  but  the 
representative  of  value  or  property.  If 
there  can  be  any  doubt  on  the  question 
whether  an  exchange  can  be  deemed  a 
sale  at  common  law,  it  is  quite  clear 
that  no  such  doubt  can  exist  under  the 
provisions  of  law  upon  which  the  in- 
dictment in  the  present  case  is  founded. 
By  Stat.  1855,  chap.  215,  §  15,  it  is  enact- 
ed that  if  any  person  'shall,  directly  or 
indirectly,  on  any  pretense  or  by  any 
device,  sell,  or  in  consideration  of  the 
purchase  of  any  other  property  give,  to 
any  person  any  spirituous  or  intoxicat- 
ing liquor,'  he  shall  be  subject  to  the 
penalties  in  that  section  provided.  The 
intention  of  the  legislature  by  this  pro- 
vision was  manifestly  to  cover  every  case 
of  the  transfer  of  intoxicating  liquors 
for  value,  in  whatever  form  the  con- 
sideration for  such  transfer  might  be 
given  or  paid." 

In  Barnes  v.  State  (1905)  —  Tex. 
Crim.  Rep.  — ,  88  S.  W.  805,  where  a 
conviction  of  selling  liquor  was  reversed 
because  of  the  refusal  of  the  trial  judge 
to  give  an  instruction,  required  by  the 
evidence,  that  the  transaction  constituted 
a  gift,  the  court  said:  '*We  would  fur- 
ther make  the  following  observations  as 
to  this  case:  If  the  facts  show  that  it 
was  simply  an  exchange  or  barter  of  so 
much  of  prosecutor's  peaches  for  brandy, 
it  would  constitute  a  sale.  Com.  v.  Clark 
(Mass.)  supra.  There  the  rule  appears 
to  be  laid  down  that  one  can  have  his 
grain  or  peaches  manufactured  into 
liquor,  paying  therefor  toll  out  of  his 
grain  or  peaches  to  the  person  manufac- 
turing the  same;  bi^t  he  must  get  his 
whisky  or  brandy  out  of  the  identical 
product  furnished  the  distillery,  and  not 
L.R.A.1917B. 


out  of  something  else.  In  case  he  does 
not  get  it  out  of  the  identical  product 
furnished,  it  would  be  an  exchange  on 
his  part,  and,  as  is  held  by  this  court,  an 
exchange  is  a  sale;  that  is,  if  one  takes 
peaches  to  a  distillery  and  there  ex- 
changes the  same  for  so  much  brandy, 
the  part}^  exchanging  with  him  and  fur- 
nishing the  liquor  would  be  guilty  of  a 
sale  of  the  same;  or  if  the  distillery 
should  receive  peaches  for  the  purpose 
of  being  distilled  into  brandy,  and  fur- 
nish the  party  bringing  such  peaches 
brandy  in  advance,  it  would  be  an  ex- 
change, and  consequently  a  sale.  On 
another  trial,  if  the  evidence  suggests 
these  matters  they  should  be  presented 
to  the  jury." 

In  Stanlev  v.  State  (1901)  43  Tex. 
Crim.  Rep.  270,  64  S.  W.  1051,  where  the 
owner  of  a  distillery  made  an  agreement 
with  the  prosecuting  witness  to  exchange 
a  pint  of  brandy  for  every  bushel  of 
peaches  furnished  by  the  witness,  and 
the  latter  delivered  peaches  and  subse- 
quently received  brandy  in  payment 
therefor,  it  was  held  that  these  facts 
showed  an  evasion  of  the  Local  Option 
Law  prohibiting  a  sale  in  the  district 
where  the  trade  took  place. 

In  Barnes  v.  State  (1905)  —  Tex. 
Crim.  Rep.  — ,  88  S.  W.  804,  an  employee 
of  a  distiller  who  delivered,  to  one  who 
brought  peaches  to  the  still,  brandy 
made  therefrom,  in  exchange  for  the 
peaches  and  the  price  of  the  revenue 
license,  was  convicted  of  violating  the 
local  option  law.  The  court,  citing  the 
preceding  ease,  said  that  the  charge  of 
the  trial  judge  that  the  exchange  of 
peaches  for  liquor  constituted  a  sale,  was 
correct-.  It  further  stated  that  certain- 
ly the  jflSlyment,  by  the  furnisher  of  the 
peaches,  of  the  revenue  license  to  the 
defendant  would  itself  constitute  a  sale 
of  the  brandy,  since  the  brandy  was  de- 
livered as  part  consideration  for  the 
revenue  license  paid  and  peaches  fur- 
nished. The  judge  who  wrote  the  opin- 
ion in  the  preceding  case,  however,  dis- 
sented, stating,  "The  Stanley  Case  [the 
preceding  case]  waa  decided  on  a  ques- 
tion of  exchange,  where  fruit  was  traded 
for  brandy.  Here  the  party  received 
only  his  half  of  the  brandy  out  of  his 
own  peaches,  paying  the  owner  of  the 
still  the  other  half  for  his  services  and 
labor  in  making  the  brandy.  Hill  owned 
the  still,  and  the  other  party  owned 
the  peaches.  It  was  more  nearly  related 
to  partnership  on  the  results,  and  not 
a  sale/'  G.  V.  L 
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MICHIGAN  SUPREMK  COURT. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN 

V. 

FRANK  B.  LAY,  Jb. 

(—  Mich.  — ,  169  N.  W.  299.) 

Grand  jury  —  competency  of  member  — 
one  investigating  charge. 

1.  A  United  States  commissioner  who 
considers  testimony  taken  in  a  bankruptcy 
proceeding  against  a  corporation,  and  con- 
sults the  district  attorney  with  a  view  to 
issuing  a  warrant  against  one  of  the  of- 
licers  of  the  corporation  for  embezzlement, 
is  not  a  prosecutor  in  an  indictment  in  a 
state  court  against  him  for  that  offense 
within  the  meaning  of  a  state  statute  mak- 
ing prosecutors  incompetent  to  serve  on  the 
grand  jury. 

For  other  cctses,  see  Orand  Jury,  IV,  in  Dig. 
1-52  N.  8. 

Pleading  —  duplicity  —  distinct  facts. 

2.  A  plea  to  an  indictment  for  embezzle- 
ment, alleging  that  a  United  States  com- 
missioner sat  on  the  grand  jury  and  read 
to  it  minutes  taken  by  Jiim  in  a  proceeding 
against  the  corporation  whose  money  is  al- 
leged to  have  been  embezzled,  is  bad  for 
duplicity. 

For  other  oases,  see  Pleading,  I.  v,  in  Dig, 
1-52  N.  8. 

Indictment  —  effect  of  incompetent  evi- 
dence. 

3.  Tlie  consideration  by  the  grand  jury 
of  incompetent  evidence  is  not  fatal  to  the 
indictment  unless  it  was  the  only  evidence 
considered. 

For  other  cases,  see  Indictment,  etc,  IV,  in 
Dig.  1-52  N.  8. 

Same  -—  incompetent  juror  —  statutory 
provision. 

4.  That  a  talesman  called  to  act  on  the 
grand  jury  was  acting  as  stenogrs^pher  in 
the  case,  and  that  his  name  is  i)pt  on  the 
jury  list,   is   not  ground  for  quashing  the 

Note. «-  As  to  who  is  within  protection  of 
provision  of  Bankruptcy  Act  as  to  use  in 
criminal  proceeding  of  testimony  given  by 
bankrupt,  see  annotation  following  this  case, 
post,  614. 

The  general  subject  of  the  qualification 
of  grand  jurors  is  treated  in  the  note  to 
State  V.  Russell,  28  L.R.A.  195;  and  see  es- 
pecially as  to  prosecutor,  page  201  of  that 
note. 

The  presence  of  an  unauthorized  person 
in  grand  jury  room  as  affecting  indictment 
is  treated  in  the  annotation  following  Lath- 
am V.  United  States,  L.R.A.1916D,  1123. 
And  as  to  effect  of  appearance  of  special 
attorneys  or  private  counsel  before  a  grand 
jury,  see  Hartgraves  v.  State,  33  L.R.A. 
(N.S.)  568,  and  note;  and  see  later  case 
Collier  v.  State,  45  L.R.A.(N.S.)   599. 

For    improper    evidence    as    ground    for 
quashing    indictment,    see   note   to   Noll   v. 
Dailey,  47  L.R.A.  ( N.S. )    1207. 
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indictment  if  the  statute  does  not  so  pro- 
vide. 

For  other  cases,  see  Indictment,  etc.,  IV.  in 
Dig.  1-52  N.  8. 

EImt>ezzlement  *-  money  tal^en  under 
guise  of  salary. 

5.  An  officer  of  a  corporation  may  be 
found  guilty  of  embezzlement  if  he  takes 
money  belonging  to  the  corporation  under 
the  guise  of  salary,  knowingly  and  wilfully, 
with  the  deliberate  intention  of  embezzling 
it. 

For  other  cases,  see  Embezzlement,  in  Dig, 
1-52  N,  8. 

Evidence  —  testimony  in  bankruptcy 
proceedings  against  corporation  -* 
use  in  criminal  proceeding. 

6.  Testimony  given  by  an  officer  of  a  cor- 
poration in  bankruptcy  proceedings  against 
it  is  within  the  provision  of  the  statute  re- 
quiring the  bankrupt  to  submit  to  examina- 
tion but  forbidding  the  use  of  any  testimony 
given  by  him  as  evidence  against  him  in 
any  criminal  proceeding. 

For  other  cases,  see  Oriminal  Law,  II.  h,  in 
Dig.  1-52  N.  8. 

(September  26,  1916.) 

EXCEPTION  before  sentence,  by  respond- 
ent, to  rulings  of  the  Circuit  Court  for 
Kalamazoo-  County,  in  an  indictment  for 
embezzlement  which  resulted  in  his  convic- 
tion.   Reversed. 

Statement  by  Brooke,  J.: 

Respondent  in  this  case  was  indicted  by  a 
grand  jury,  and  in  said  indictment  was 
charged,  together  with  one  Victor  L.  Palmer 
and  George  T.  Lay,  with  having  embezzled 
from  the  Michigan  Buggy  Company,  a  cor- 
poration, of  which  respondent  was  vice 
president  and  a  director,  the  sum  of  $42,- 
446.52.  To  the  information  respondent 
interposed  several  pleas  in  abatement,  the 
substance  of  whicli  was  as  follows: 

( 1 )  That  Joseph  W.  Stockwell,  one  of  th»* 
grand  jurors  of  the  jury  which  found  the 
indictment,  was  disqualified  from  acting,  for 
the  reason  that  said  Stockwell  was  the 
United  States  commissioner  for  the  western 
district  of  Michigan  before  and  at  the  time 
he  was  drawn  on  said  grand  jury,  acting  as 
such  in  the  western  district  of  Michigan 
during  all  of  the  time  he  sat  on  said  grand 
jury,  and  that  before  said  grand  jury  was 
impaneled,  said  Stockwell  had  before  him  as 
such  commissioner  the  minutes  of  the  testi- 
mony upon  which  respondent  was  indicted, 
given  by  respondent  in  the  bankruptcy  pro- 
ceeding, with  a  view  of  issuing  a  warrant 
against  this  respondent  under  the  statutes 
of  the  United  States  of  America;  and  from 
his  investigations,  which  included  a  consul- 
tation with  the  United  States  district 
attorney,  said  Stockwell  became  a  part  of 
the  prosecuting  force  of  the  government  of 
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the  United  States  of  America,  to  prosecute 
thia  respondent  upon  the  same  state  of  facts 
upon  which  he  was  afterwards  indicted  by 
said  grand  jury;  and  that  said  Stockwell 
had  power  in  his  discretion  to  have  started 
a  criminal  proceeding  upon  said  state  of 
facts  against  respondent;  and  that  said 
Stockwell  was  one  of  the  prosecutors  against 
him  on  said  state  of  facts  before  he  was 
drawn  on  said  grand  jury,  and  was  disquali- 
lied  from  acting  as  a  grand  juror  for  that 
reason. 

It  is  further  alleged  that  said  Stockwell 
acted  as  a  stenographer  in  the  taking  of 
testimony  before  the  referee  in  bankruptcy 
in  the  matter  of  the  Michigan  Buggy  Com- 
pany, a  bankrupt,  that  in  said  proceeding 
said  Stockwell  took  the  testimony  of  the 
respondent,  and  that  the  minutes  of  said 
testimony  were  used  in  said  contemplated 
proceeding  before  said  United  States  com- 
missioner. 

It  is  further  alleged  that  the  testimony  so 
taken  by  Stockwell  in  the  bankruptcy  pro- 
ceeding was  by  him  read  before  the  grand 
jury  as  evidence  against  respondent. 

(2)  That  the  books  and  writings* of  the 
Michigan  Buggy  Company  and  the  testimony 
of  the  bookkeepers  and  clerks  having  the 
same  in  charge  were  used  to  secure  the  in- 
dictment of  the  respondent,  and  that  such 
use  was  illegal  under  the  Federal  Bank- 
ruptcy Act  (Act  July  1,  1898,  chap.  641, 
30  Stat,  at  L.  544,  Comp.  Stat.  1913,  S 
9585 ) . 

(3,  4,  6)  These  pleas  set  up  that  various 
members  of  the  grand  jury  were  disqualified 
to  act  as  said  jurors,  for  the  reason  that 
they  were  stockholders  in  various  banks, 
which  banks  were  creditors  of  the  bankrupt 
^lichigan  Buggy  Company. 

(6)  It  is  charged  that  the  respondent  was 
summoned  by  the  grand  jury  to  give  testi- 
mony before  it,  and  that  he  appeared  in 
obedience  to  said  summons  and  gave  such 
testimony;  that,  being  without  the  advice  of 
counsel,  he  did  not  know  what  questions  he 
was  privileged  to  refuse  to  answer,  and  he 
avers  that,  without  his  testimony  so  ob- 
tained, no  indictment  would  have  been 
found  against  him. 

(7)  It  is  charged  that  the  name  of  Stock- 
well  was  not  among  those  in  the  grand  jury 
box,  although  an  attempt  had  been  made  by 
those  in  charge  of  the  grand  jury  to  have 
his  name  placed  upon  the  list  by  the  super- 
vieors.  It  is  further  charged  that  one 
Pomeroy,  a  juror,  having  been  excused, 
Stockwell,  who  at  the  time  was  seated  at 
his  desk  in  the  courtroom,  acting  as  official 
stenographer  of  the  ninth  judicial  circuit, 
was  called  as  a  talesman,  and  immediately 
ceased  to  perform  his  duties  as  such  ste- 
nographer, and  proceeded  to  act  as  a  mem- 
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ber  of  the  said  grand  jury,  participating 
in  all  of  its  deliberations  and  voting  for 
the  indictment  of  the  respondent. 

The  people  filed  a  demurrer  to  said  sev- 
eral pleas  of  abatement,  contending  that  the 
same  were  insufiicient  in  law  to  bar  the 
people  from  prosecuting  the  said  indictment. 
Respondent  thereupon  demanded  a  bill  of 
particulars  of  the  charges  upon  which  the 
indictment  in  the  cause  was  based.  Such 
bill  was  presented  by  the  people,  and  in  it, 
it  was  charged  that  upon  fifteen  separate 
dates  between  June  2,  1913,  and  July  1, 
1913,  the  defendant  had  embezzled  certain 
sums  of  money,  ranging  from  $100  to  $3,- 
900,  and  amounting  in  the  aggregate  to 
upwards  of  $40,000. 

A  brief  history  of  the  facts  leading  up  to 
the  indictment  of  the  respondent,  together 
with  his  brother,  George  T.  Lay,  and  Victor 
L.  Palmer,  is  as  follows:  The  Michigan 
Buggy  Company  was  incorporated  in  1883, 
and  reincorporated  in  *1893.  In  1909  it  had 
a  capital  stock  of  $300,000,  all  common 
stock,  and  that  year  $200,000  of  preferred 
stock  was  issued,  and  the  company,  which 
theretofore  seems  to  have  attained  a  fair 
degree  of  prosperity  as  a  manufacturer  of 
buggies,  embarked  upon  the  manufacture 
of  automobiles.  This  business  was  con- 
tinued by  the  company  until  its  bankruptcy 
in  the  summer  of  1913.  Up  to  1912,  M.  H. 
Lane,  F.  B.  Lay,  Sr.,  and  Victor  L.  Palmer 
were  the  owners  of  all  the  common  stock 
of  the  concern.  They  constituted  the  board 
of  directors,  and  were  for  many  years  the 
officers  of  the  corporation,  M.  H.  Lane  be- 
ing president,  Frank  B.  Lay,  Sr.,  treasurer, 
and  Victor  L.  Palmer,  secretary.  Some 
time  in  the  year  1912  (probably  April 
20th),  one  hundred  shares  of  the  common 
stock  of  the  company  were  given  to  each 
of  the  sons  of  F.  B.  Lay,  Sr.,  viz.,  George 
T.  Lay  and  respondent,  Frank  B.  Lay,  Jr. 
The  board  of  directors  was  increased  from 
three  to  five,  and  George  T.  and  Frank  B. 
Lay,  Jr.,  were  made  vice  presidents.  The 
respondent  commenced  to  work  for  the  com- 
pany when  he  was  eighteen  years  of  age, 
in  1905,  at  a  salary  of  $25  per  month.  Tins 
salary  was  increased  from  time  to  time, 
until,  during  the  last  year  of  the  existence 
of  the  corporation,  he  drew,  according  to  the 
books  of  the  company,  as  assistant  sales 
manager,  the  sum  of  $300  per  month.  This 
salary  was  paid  by  two  separate  checks  of 
the  company  each  month  of  $150  each.  For 
some  reason  they  were  charged  to  two  sep- 
arate accounts  upon  the  books.  Prior  to 
tlie  year  1912,  respondent's  salary  had  never 
exceeded  $1,800  a  year.  On  April  20,  1912, 
a  meeting  of  the  board  of  directors  was 
held,  at  which  all  of  the  directors  were 
present.     At  this  meeting  Mr.  Lane  was 
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deposed  as  president,  and  Frank  B.  Lay, 
^r.,  was  elected  in  his  plaoe.  Mr.  Lane 
was  made  cliairman  of  the  board  and  Mr. 
Palmer  was  elected  secretary  and  treasurer. 
On  February  8,  1912,  at  a  meeting  of  the 
board  of  directors,  the  salaries  of  the  officers 
of  the  company  for  the  year  1912  were  fixed 
as  follows: 

''Mr.  Lane    $0,000  00 

Mr.  Lay 6,000  00 

Mr.  Palmer    6,000  00*' 

— with  further  compensation  of  $6,000  to 
Mr.  Palmer,  to  be  continued  at  the  discre- 
tion of  the  board.  In  Juno,  1912,  respond- 
ent and  his  brother  having  in  the  meantime 
been  elected  directors  of  the  company,  a 
meeting  of  four  of  the  directors  of  tlie 
board,  Mr.  Lay,  Sr.,  Mr.  Palmer,  George  T. 
Lay,  and  the  respondent,  was  held  at  the 
llurdick  House  in  Kalamazoo.  The  fifth 
director,  Mr.  Lane,  had  no  notice  of  this 
meeting.  It  was  there  talked  over  and 
agreed  between  the  fodr  directors  attending 
that  Mr.  Lay,  Sr.,  should  draw  a  larger 
amount  out  of  the  business  than  he  was 
then  drawing  according  to  the  resolution 
of  February  8,  1912,  that  Mr.  Palmer's 
salary  should  be  $25,000  per  year,  and  that 
the  salary  of  Greorge  T.  Lay  and  respondent 
should  be  $12,000  per  year  each.  The  record 
does  not  disclose  that  any  formal  action  was 
taken  bv  the  four  members  of  the  board 
at  this  meeting,  or  that  any  record  thereof 
was  made  in  the  corporate  books.  Follow- 
ing this  meeting,  and  commencing  on  July 
1,  1912,  respondent  continued  to  receive,  as 
before,  his  salary  of  $300  per  month  in  two 
checks  ($150  each),  which  were  usually 
drawn  and  signed  by  himself,  one  of  which 
being  charged  to  "office  and  selling  expense," 
tlie  other  to  "personal  account."  In  addi- 
tion to  this  sum  of  $300,  respondent  re- 
ceived in  cash  from  Palmer  each  month 
the  sum  of  $700,  which  brought  his  salary 
up  to  $12,000  per  annum,  the  amount  agreed 
upon  at  the  Burdick  House  meeting.  Com- 
mencing January  1,  1913,  respondent  re- 
ceived cash  payments  from  Mr.  Palmer  each 
month  in  an  amount  sufiicient  to  make 
his  salary,  from  January  1  to  July  1,  1913, 
$25,000  per  annum.  Xo  warrant  for  the 
payment  of  these  sums  by  Palmer  to  re- 
spondent seems  to  have  existed  prior  to 
March  29,  1913,  upon  which  date  the  re- 
spondent, his  brother,  George  T.  Lay,  and 
Palmer  held  a  so-called  meeting  of  the  board 
of  directors.  Neither  Mr.  Lav,  S;*.,  nor  Mr. 
Lane  was  present.  At  this  meeting  the  fol- 
lowing business  was  transacted: 

"Mr.  George  T.  Lay  moved  that  the  fol- 
lowing salaries  paid  to  the  officials  of  the 
company  for  the  year  ending  January  Slst, 
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1913,   be  hereby   ratified  and  approved  as 
follows : 

M.  H.  Lane   $  6,000  00 

F.  B.  Lay,  Sr.,  for  salary  paid 

and  dividends  paid  upon  both 

common  and  preferred  stock, 

an   amount  less  than    35,000  00 

George  T.  Lay,  an  amount  not 

exceeding    25,000  00 

F.  B.  Lay,  Jr.,  an  amount  not 

exceeding    25,000  00 

V.    L.   Palmer,   an   amount   not 

exceeding    25,000  00 

"Mr.  Palmer  supported  the  motion,  and  it 
was  put  to  vote  and  carried. 

"Geo.  T.  Lay  moved  that  the  following 
officials'  salary  list  be  approved  for  the 
year  ending  January  31,  1914,  unless  other- 
wise ordered  by  this  board: 

M.  H.  Lane   $  6,000  00 

F.  B.  Lay,  Jr 25,000  00 

V.  L.  Palmer   25,000  00 

George  T.  Lay 25,000  00 

"Mr.  Palmer  supported  the  motion,  whicli, 
being  put  to  vote,  was  carried.  Mr.  George 
T.  Lay  moved  tliat  the  salary  of  president, 
Mr.  F.'B.  T-Ay,  Sr,,  for  the  year  ending 
January  31,  1914,  be  fixed  at  an  amount  of 
$35,000,  provided,  however,  that  the  divi- 
dends paid  Mr.  Lay,  Sr.,  upon  both  his 
common  and  preferred  stock  be  construed 
as  to  apply  against  this  authorization  of 
salary,  so  that  the  combination  of  salary 
and  common  and  preferred  dividends  do  not 
exceed  the  amount  stated,  $35,000.  Mr. 
Palmer  supported  the  motion,  and  it,  being 
put  to  vote,  was  carried.  Mr.  George  T. 
Lay  moved  that  whereas,  the  salary  paid 
the  chief  engineer,  Mr.  W.  H.  Cameron,  for 
the  past  year,  was  $10,000,  and  that  while 
this  salary  was  originally  agreed  upon  to 
continue  for  a  three-year  period,  for  busi- 
ness reasons  and  commercial  circumstances, 
he  moved  that  for  the  second  year  the 
salary  be  fixed  at  $16,000.  Mir.  Palmer 
supported  the  motion,  which  was  put  to 
vote  and  carried.  There  being  no  further 
business,  the  meeting  closed  in  due  form." 

In  order  to  possess  himself  of  the  neces- 
sary cash  with  which  to  satisfy  the  "sala- 
ries" thus  provided  for,  Mr.  Palmer  caused 
checks  to  be  drawn,  payable  to  cash.  These 
checks  were,  by  Mr.  Palmer,  cashed,  and  the 
money  distributed  to  the  various  officers, 
including  respondent.  For  each  payment 
of  cash  received  by  respondent  from  Mr. 
Palmer  respondent  gave  a  receipt,  a  sample 
of  which  is  as  follows: 

$1,783.33.  February  1,  1913. 

Received  of  the  Michigan  Buggy  Company 
$1,783.33,  balance  January  salary. 

F.  B.  Lay,  Jr. 
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Most,  if  not  all,  of  the  checks  drawn  pay- 
able to  cash  and  cashed  by  Palmer  were 
charged  upon  the  books  of  the  company  to 
"J.  Roach  &  Company,"  and  appeaved  on 
said  books  as  an  asset  of  the  corporation. 
It  iR  fairly  inferable  from  the  record  that 
the  "J.  Roach  &.  Company"  account  was  a 
fictitious  account,  invented  for  tho  purpose 
of  concealing  the  withdrawal  of  the  funds 
represented  by  it. 

The  jury  returned  a  general  verdict  of 
"guilty,"  and  the  case  is  now  before  us  upon 
exceptions  before  sentence. 

^fessrs.  Edwin  M.  Irish,  Charles  H. 
Farrell,  and  Allan  H.  Frazer,  for  re- 
spondent : 

The  facts  are  not  sufficient  to  warrant 
the  court  in  submitting  to  a  jury  the  ques- 
tion of  whether  an  embezzlement  has  been 
ctinimitted,  and  to  sustain  a  verdict  founded 
on  such  facts  only. 

:Malcolmson  v.  Gibbons,  56  Mich.  459,  23 
X.  W.  166;  People  v.  Bringard,  39  Mich.  22, 
33  Am.  Rep.  344;  People  v.  Galland,  65 
Mich.  628,  22  N.  W.  81 ;  People  v.  Hurst, 
62  ]Mich.  276,  28  N.  W.  838;  People  v. 
Wadsworth,  63  Mich.  500,  30  N.  W.  99; 
People  V.  Warren,  122  Mich.  504,  80  Am'. 
St.  Rep.  682,  81  N.  W.  360;  People  ▼.  Butts, 
128  Mich.  208,  87  N.  W.  224;  People  v. 
Messer,  148  Mich.  168,  111  N.  W.  864; 
People  V.  Wilson,  157  Mioh.  659,  122  N 
W.  297,  17  Ann.  Cas.  628;  Taylor  v.  Com. 
119  Ky.  731,  75  S.  W.  244;  Fleener  v.  State, 
58  Ark.  98,  23  S.  W.  1;  Vonsender  v.  State, 
—  Tex.  Crim.  Rep.  — ,  45  S.  W.  726. 

Respondent's,  right  to  refrain  from  testi- 
fying, without  question  or  comment  from 
court  or  prosecuting  attorney,  was  absolute. 
People  ▼.  Evans,  72  Mich.  367,  40  N.  W. 
473;  People  v.  Payne,  131  Mich.  474,  91  N. 
W.  739;  People  v.  Hammond,  132  Mich.  422, 
93  N.  W.  1084;  People  v.  Cahill,  147  Mich. 
201,  110  N.  W.  620;  People  v.  Mitchell,  164 
Mich.  683,  129  N.  W.  698;  People  v.  Peter- 
eon,  166  Mich.  10,  131  N.  W.  153. 

Sustaining  the  demurrer  to  the  pleas  in 
abatement  filed  by  respondent  was  error. 

Sayles  v.  Newton,  82  Mich.  84,  46  N.  W. 
29;  McCurdy  v.  New  York  L.  Ins.  Co.  115 
Mich.  20,  72  N.  W.  996;  People  v.  Smith, 
118  Mich.  73,  76  N.  W.  124;  People  v. 
Lauder,  82  :Mich.  109,  46  N.  W.  956;  People 
v.  Reigel,  120  Mich.  78,  78  N.  W.  1017; 
Amann  v.  People,  76  111.  188;  Com.  v.  Carr, 
114  Mass.  280,  19  Am.  Rep.  345;  United 
States  v.  Chambers,  135  Fed.  1023. 

Respondent's  testimony  given  in  the  bank- 
ruptcy proceedings  against  the  Michigan 
^"ggy  Company,  a  bankrupt,  could  not  be 
legally  used  against  him  on  a  criminal 
prosecution,  and  without  such  testimony, 
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and  particularly  his  own  before  the  grand 
jury,  he  could  not  have  been  indicted. 

Stroh  v.  Detroit,  131  Afich.  114,  90  N. 
W.  1029;  Hale  v.  Henkel,  201  U.  S.  75,  60 
L.  ed.  665,  26  Sup.  Ct.  Rep.  370;  Edelstein 
V.  United  States,  9  L.R.A.(N.S.)  236,  79 
O.  C.  A.  328,  149  Fed.  636;  Glickstein  v. 
United  States,  222  U.  S.  139,  56  L.  ed.  128, 
32  Sup.  Ct  Rep.  71;  United  States  ▼. 
Chambers,  135  Fed.  1023;  Re  Wilcox,  48 
0.  C.  A.  667,  109  Fed.  628,  3  N.  B.  N.  Rep. 
876;  Heike  v.  United  SUtes,  227  U.  S.  140, 

57  L.  ed.  453,  33  Sup.  Ct.  Rep.  226,  Ann. 
Cas.  1914C,  128;  Counselman  v.  Hitchcock, 
142  U.  S.  547,  35  L.  ed.  1110,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  105:  Brown  v. 
Walker,  161  U.  S.  693,  40  L.  ed.  819,  5 
Inters.  Com.  Rep.  369,  16  Sup.  Ct.  Rep.  644; 
Cameron  v.  United  States,  231  U.  8.  710, 

58  L.  ed.  448,  34  Sup.  Ct.  Rep.  244 ;  Eneicn 
v.  Pennsylvania,  227  U.  8.  592,  57  L.  ed. 
658,  33  Sup.  Ct.  Rep.  321;  Re  Moser,  138 
Mich.  302,  101  N.  W.  688,  5  Ann.  Cas.  31: 
People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y. 
219,  38  N.  E.  303;  Levy  v.  Superior  Ct. 
106  Cal.  600,  29  L.R.A.  811,  38  Pac.  965; 
Re  Marx,  102  Fed.  676,  3  N.  B.  N.  Rep.  665; 
Re  Logan,  102  Fed.  876.  2  N.  B.  N.  Rep. 
1066;  Re  Gaylord,  50  C.  C.  A.  415,  112  Fed. 
668;  Re  Leslie,  119  Fed.  406;  United  States 
V.  Simon,  146  Fed.  89;  Jacobs  v.  United 
States,  88  C.  C.  A.  564,  161  Fed.  694; 
Powell  v.  Pangborn,  161  App.  Div.  453,  146 
N.  Y.  Supp.  1073. 

Messrs.  Cbarlee  W.  Nichols,  Frank  F. 
Ford,  and  Grant  Fellowa,  Attorney  Gen- 
eral, for  the  People. 

Brooke,  J.,  delivered  the  opinion  of  the 
court: 

The  first  matter  requiring  consideration 
is  the  assignment  of  error  based  upon  the 
action  of  the  court  in  sustaining  the  demur- 
rer to  the  several  pleas  in  abatement.  The 
statute  involved  (Comp.  Laws  1897,  §  11881) 
provides:  "A  person  held  to  answer  to  any 
criminal  charge,  may  object  to  the  compe- 
tency of  any  one  summoned  to  serve  as  a 
grand  juror,  on  the  ground  that  he  is  the 
prosecutor  or  complainant  upon  any  charge 
against  8u<^  person;  and  if  such  objection 
be  established,  the  person  so  summoned 
shall  be  set  aside." 

Section  11882  provides:  "No  challenge 
to  the  array  of  grand  jurors,  or  to  any 
person  summoned  as  a  grand  juror,  shall 
be  allowed  in  any  other  case  than  that  speci- 
fied in  the  preceding  section." 

This  court  has  frequently  held  that  no 
objection  can  be  made  to  a  grand  jury,  or 
to  any  member  thereof,  except  for  reasons 
specified  in  the  statute.  People  v.  Reigul, 
120  Mich.  79,  78  N.  W.  1017;  People  v. 
Salsbury,  134  Mich.  637,  96  N.  W.  930.    The 
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question,  therefore,  under  the  first  part  of 
the  first  plea  in  abatement,  is  whether  Mr. 
Stockwell,  at  the  time  he  was  plaoed  upon 
the  grand  jury,  was  a  "prosecutor  or  com- 
plainant upon  any  charge  against  such  per- 
son'' within  the  meaning  of  the  statute. 
It  is  btrcnuously  urged  on  behalf  of  re- 
spondtnit  that  because  Stockwell,  before  he 
was  called  to  the  grand  jury,  had  the 
minutes  of  the  testimony  taken  by  him  in 
the  bankruptcy  proceeding,  and  as  a  United 
States  commissioner  had  made  an  invest!* 
gation  which  included  a  consultation  with 
the  United  States  district  attorney  with  a 
view  to  issuing  a  Federal  warrant  against 
the  respondent  upon  the  same  state  of  facts 
relied  upon  in  the  case  at  bar,  he  should 
therefore  be  held  to  be  a  "prosecutor"  with- 
in the  meaning  of  the  excluding  statute. 
It  should  be  observed  that  the  plea  does  not 
allege  that  any  warrant  against  respondent 
was  issued  by  Stockwell,  but  only  alleges 
that  Stockwell  considered  the  testimony  tak- 
en in  the  bankruptcy  proceeding  "with  a 
view  of  issuing  a  warrant."  A  "prosecutor" 
is  said  to  be  "one  wlio  instigates  the  prose- 
cution upon  which  the  accused  is  arrested." 
State  V.  Cohn,  9  Nev.  179,  191;  Phillips  v. 
Bevans,  23  N.  J.  L.  373;  United  States  v. 
Sandford,  1  Cranch,  C.  C.  323,  Fed.  Caa. 
No.  16,221.  As  defined  by  Bouvier,  a  "prose- 
cutor" is  "one  who  prefers  an  accusation 
against  a  party  whom  he  suspects  to  be 
guilty."  A  prosecutor  cannot  exist  .unless 
there  is  a  prosecution,  and  a  prosecution 
involves  the  idea  of  a  formal  complaint, 
information,  or  indictment  filed  against  the 
criminal.  People  v.  Garnett,  129  Cal.  364, 
01  Pac.  1114;  Day  v.  Otis,  8  Allen,  477.  We 
think  it  clear  that  Stockwell  was  neither 
"prosecutor  nor  complainant"  within  the 
meaning  of  the  statute. 

The  second  part  of  the  first  plea  avers, 
upon  information  and  belief,  that  the  min- 
utes of  the  testimonv  taken  before  Stockwell 
in  the  bankruptcy  proceeding  were  used 
and  read  before  the  grand  jury  as  evidence 
against  respondent  by  Stockwell.  Assuming 
that  this  averment  is  intended  by  the  pleader 
to  strengthen  the  claim  that  Stock\^l  was 
a  prosecutor  within  the  meaning  of  the  stat- 
ute, it  requires  no  further  discussion;  if, 
however,  the  pleader  intended,  by  including 
this  averment  in  the  first  plea,  to  charge 
that  the  indictment  was  founded  upon  in- 
competent testimony,  the  pica  would  fail 
for  duplicity.  Findley  v.  People,  1  Mich. 
234,  where  it  is  held  that  a  plea  which 
states  several  distinct  facts  having  no  rela- 
tion or  dependence  upon  each  other  is  bad 
for  duplicity. 

The  mere  fact  that  incompetent,  im- 
proper, and  irrelevant  testimony  was  re- 
ceived and  considered  by  the  grand  jury  is 
L.R.A.1917B. 


not  fatal  to  the  indictmoit,  unless  such 
testimony  is  the  only  testimony  considered 
by  them.  People  ▼.  Lauder,  82  Mich.  109, 
46  N.  W.  966  and  cases  there  cited  and 
discussed. 

The  second,  third,  fourth,  and  fifth  pleas 
in  abatement  are  not  discussed  by  counsel 
for  respondent. 

The  sixth  plea  in  abatement  is  argued  by 
counsel  for  respondent,  but  the  argument 
refers  rather  to  the  use  of  the  testimony 
given  by  respondent  in  the  bankruptcy  pro- 
ceeding before  the  grand  jury  than  to  the 
fact  that  respondent  himself  was  required 
to  give  testimony  before  the  grand  jury, 
which  is  the  gravamen  of  the  plea.  The 
same  point  was  raised  in  the  case  of  People 
V.  Lauder,  supra,  and  was  there  passed  upon 
contrary  to  the  contention  of  the  respond- 
ent. 

With  reference  to  the  seventh  plea  in 
abatement,  it  is  sufficient  to  say  that  the 
matter  urged  as  an  objection  to  the  validity 
of  the  action  of  the  grand  jury  is  outside 
the  provisions  of  the  statute,  and  cannot  be 
considered  on  a  motion  to  quash  the  indict- 
ment. 

It  is  argued  on  behalf  of  respondent 
that  the  court  erroneously  refused  to  direct 
a  verdict  for  defendant  at  the  close  of  the 
people's  case  upon  the  ground  that  there 
was  no  evidence  upon  which  the  jury  could 
properly  predicate  a  verdict  of  "guilty." 
Of  course,  if  there  was  any  evidence  of 
respondent's  guilt,  its  weight  and  sufficiency 
were  for  the  jury.  People  v.  Eaton,  59 
Mich.  659,  26  N.  W.  702.  The  statute  under 
which  respondent  was  indicted  (Comp. 
Laws  1897,  §  11565)  provides:  "If  any 
officer,  agent,  clerk,  or  servant  of  any 
incorporated  company,  or  of  any  city,  town- 
ship, incorporated  town,  or  village,  school 
district^  or  other  public  or  municipal  corpo- 
ration, or  if  any  clerk,  agents  or  servant 
of  any  private  persons,  or  of  a  copartner- 
ship, except  apprentices  and  other  persons 
under  the  age  of  sixteen  years,  shall  em- 
bezzle or  fraudulently  dispose  of  or  con- 
vert to  his  own  use,  or  shall  take  or  secrete 
with  intent  to  embezzle  and  convert  to  his 
o^'n  use,  without  consent  of  his  employer 
or  master,  any  money  or  other  property 
of  another,  which  shall  have  come  to  his 
possession,  or  shall  be  under  his  charge 
by  virtue  of  such  office  or  employment,  he 
shall  be  deemed  by  so  doing,  to  have  com- 
mitted the  crime  of  larceny." 

After  a  careful  examination  of  the  record 
in  this  case  we  are  unable  to  agree  with  the 
contention  of  counsel  for  respondent  tliat  it 
contains  no  evidence  tending  to  prove  that 
the  moneys  taken  and  received  by  the  re- 
spondent from  the  Michigan  Buggy  Com- 
pany under  the  guise   of  salary   were   so 
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taken  knowingly  and  wilfully,  and  with  the 
deliberate  intention  of  embezzling  them. 
It  would  avail  nothing  to  point  out  the 
evidential  matter  which  in  our  opinion 
justifies  this  conclusion. 

Reference  is  made  to  the  preceding  state- 
ment of  facts.  It  should  be  said  in  this 
connection,  however,  that  some  of  the  facts 
stated  may  rest  upon  the  admission  of  in- 
competent testimony,  which  will  be  herein- 
after discussed,  but  with  the  elimination  of 
these  there  still  remains  sufficient,  in  our 
opinion,  to  carry  the  case  to  the  jury. 

Section  7,  ^  9,  chap.  3,  of  the  Bankrupt- 
cy Act  (Act  July  3,  1898,  chap.  541,  30 
Stat,  at  L.  648,  Fed.  Stat.  Anno.  p.  660, 
Comp.  Stat.  1913,  §  9591)  provides  that  it 
is  the  duty  of  the  bankrupt  to  "submit  to 
an  examination  concerning  the  conducting 
of  his  business,  the  cause  of  his  bank- 
ruptcy, his  dealings  with  his  creditors  and 
other  persons,  the  amount,  kind,  and  where- 
abouts of  his  property,  and,  in  addition, 
all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate;  but 
no  testimony  given  by  him  shall  be  offered 
in  evidence  against  him  in  any  criminal 
proceeding." 

It  will  be  remembered  that  in  the  bank- 
ruptcy proceeding  involving  the  affairs  of 
the  Michigan  Buggy  Company  the  respond- 
ent was  examined,  and  that  during  the 
period  covered  by  his  examination  he  was 
vice  president  and  a  director  of  the  bank- 
rupt corporation.  Upon  his  trial  in  the 
case  at  bar,  the  people  offered  in  evidence 
his  testimony  given  in  the  bankruptcy  pro- 
ceeding. Strenuous  objection  was  made  on 
behalf  of  the  respondent  to  its  reception, 
but  it  was  received,  and  much  of  it  was 
read  to  the  jury.  To  this  action  by  the 
court,  respondent  duly  excepted. 

On  behalf  of  the  people  it  is  argued  that 
respondent  is  not  the  bankrupt,  and  there- 
fore that  the  provision  of  the  statute  does 
not  apply  to  his  testimony.  On  the  other 
hand,  counsel  for  respondent  insist  that,  as 
corporations  can  act  only  through  their  of- 
ficers, who  are  natural  persons,  a  reasonable 
interpretation  of  the  statute  would  include 
officers  of  bankrupt  corporations  within  the 
term  "bankrupt."  With  this  view  of  the 
statute  we  are  inclined  to  agree.  The  pur- 
pose  of  the  statute  would  seem  to  be  to 
secure  from  the  bankrupt  all  information 
with  reference  to  the  bankrupt  estate  which 
would  facilitate  its  orderly  and  economic 
administration.  If  the  testimony  of  officers 
of  bankrupt  corporations  may  afterwards  be 
used  against  them  in  criminal  proceedings 
growing  out  of  facts  involved  in  the  bank- 
ruptcy, they  will  be  found  reluctant  to  testi- 
fy, and  probably  relying  upon  their  consti- 
tutional privileges  in  refusing  to  testify. 
L.K.A.1917B. 


Under  tills  view  it  follows  that  the  admis- 
sion of  the  testimony  given  by  respondent 
in  the  bankruptcy  case  was  erroneous,  and 
we  are  unable  to  say  that  such  error  was 
without  prejudice,  although  without  the  use 
of  such  testimony  the  jury  might  have 
reached  the  same  result.  Upon  the  trial 
Frank  B.  Lay,  Sr.,  and  Victor  L.  Palmer 
were  both  called  as  witnesses  by  the  people. 
Both  declined  to  testify  as  to  facts  within 
their  knowledge  concerning  the  charge 
against  respondent  claiming  constitutional 
privilege.  Respondent  himself  did  not  take 
the  stand,  but,  as  before  pointed  out,  his 
testimony  taken  in  the  bankruptcy  pro* 
ceeding  was  read. 

During  the  argument  of  the  prosecnting 
attorney  to  the  jury  the  following  occurred. 

He  said: 

I  have  not  a  word  to  say  about  this  re- 
spondent or  Mr.  Palmer  testifying  here,  but 
I  do  have  a  word  to  say  about  this.    .    .    . 

Mr.  Irish:  I  except  to  that  part  of  the 
argument. 

The  Court:  I  will  say  that  the  prose- 
cuting attorney  has  no  right  to  comment 
upon  the  failure  of  the  accused  to  testify, 
and  he  should  refrain  from  making  any 
comment,  or  any  suggestion  of  any  sort, 
relative  to  the  failure  of  the  respondent  to 
testify,  and  the  jnry  will  disregard  the  same 
absolutely.  And,  again,  if  this  salary 
proposition  that  is  here  in  question  was 
operated  only  (openly),  legally,  and  above 
board,  why  haven't  the  faets  been  put  on 
here  by  those  witnesses  who  refused  to  testi- 
fy, who  knew  considerable  about  it? 

Mr.  Irish :  We  except  to  that,  we  are  not 
responsible  for  that. 

The  Court:  That  is  true,  the  respondent 
is  not  responsible  for  his  father's  failure  to 
testify,  or  Mr.  Palmer's,  either. 

Mr.  Frazer :  We  ask  the  court  to  instruct 
the  prosecuting  attorney  that  he  has  no 
right  to  talk  about  that  to  the  jury. 

The  Court:  The  refusal  of  Mr.  Palmer 
or  F.  B.  Lay,  Sr.,  to  testify,  in  and  of  itself, 
can  raise  no  presumption  against  the  re- 
spondent. 

Mr.  Frazer:     Give  me  an  exception. 

And  again:  After  we  have  brought  all 
this  before  you,  are  you  going  out  and  say 
that  this  respondent  is  not  guilty  of  im- 
properly and  illegally  taking  the  funds  of 
this  company? 

Mr.  Irish :  I  would  like  to  save  the  point 
as  to  the  remarks  of  the  prosecuting  at- 
torney giving  his  opinion. 

Other  remarks  of  the  prosecuting  at- 
torney or  his  assistant  were  made  in  the 
course  of  the  argument,  referring  to  tlie 
fact  that  two  of  the  witnesses,  Lay,  Sr.,  and 


614 


MICHIGAN  SUPRJB:M£  CX)URT. 


Palmer,  had  stood  on  their  constitutional 
privilege.  The  statute  (Comp.  Laws  1897, 
§  10211)  provides:  "...  That  a  de- 
fendant in  any  criminal  case  or  proceeding 
shall  only  at  his  own  request  be  deemed  a 
competent  witness,  and  his  neglect  to  testify 
shall  not  create  any  presumption  against 
him,  nor  shall  the  court  permit  any  ref- 
erence or  comment  to  be  made  to  or  upon 
such  neglect." 

This  statute  and  alleged  breaches  of  it 
have  been  under  consideration  by  this  court 
in  the  following  cases :  People  v.  Evans,  72 
Mich.  367,  40  N.  W.  473;  People  v.  Payne, 
131  Mich.  474,  91  N.  W.  739;  People  v. 
Hammond,  132  Mich.  422,  93  N.  W.  1084; 
People  V.  Cahill,  147  Mich.  201,  110  N.  W. 
620;  People  ▼.  Mitchell,  164  Mich.  583,  129 
N.  W.  698;  People  v.  Peterson,  166  Mich. 
10,  131  N.  W.  153.  In  all  these  cases, 
remarks  of  the  prosecuting  attorney  with 


reference  to  the  failure  of  the  accused  to 
take  the  stand  were  held  to  constitute  rever> 
sible  error.  In  the  case  at  bar  the  record 
discloses  no  remarks  on  the  part  of  counsel 
for  respondent  which  would  tend  to  excuse 
or  justify  the  criticism  of  the  prosecuting 
attorney.  The  statute  does  not  prohibit  ref- 
erence to  the  fact  that  witnesses  other  than 
the  accused  have  failed  to  testify,  though  in 
our  opinion  such  reference  might  well  have 
been  omitted.  Many  assignments  of  error 
are  based  upon  the  charge  of  the  court. 
Certain  isolated  sentences,  taken  alone,  may 
be  subject  to  criticism,  but,  as  a  whole,  tlie 
charge  is  full,  fair,  and,  in  our  opinion, 
carefully  preserved  every  substantial  right 
of  the  respondent. 

Because  of  the  errors  pointed  out,  the 
judgment  is  reversed,  and  a  new  trial  or- 
dered. 


Annotation — ^Who  is  widiin  protection  of  provision  of  Bankruptcy  Act  as 
to  use  in  criminal  proceeding  of  testimony  given  by  bankrupt 


The  provision  of  the  Bankruptcy  Act 
which  is  under  consideration  herein  is 
found  in  §  7,  clause  9^  and  is  quoted  in 
People  v.  Lay,  ante,  608.    The  question, 
then,  is  as  to  who  is  a  ^*bankrupt"  with- 
in the  meaning  of  that  provision,  that  be- 
ing the  term  used  therein.    In  this  con- 
nection it  mav  of  course  be  assumed  that 
there  is  no  question  that  an  individual 
becoming  a  bankrupt  and  giving  testi- 
mony with  respect  to  matters  connected 
with    the    subject    dealt    with    in    such 
clause  is  entitled  to  the  immunity  therein 
provided  for.     The  question  then  arises 
as  to  who  else,  if  anyone,  is  a  "bankrupt" 
within   the   meaning   of   the   provision. 
Upon  this  phase  of  the  question  it  has 
been  expressly  held  that  a  reasonable  in- 
terpretation of  the  statute  would  include 
r)ffi(ers  of  a  bankrupt  corporation,  such 
being  the  rule  laid  down  in  People  v. 
Lay,  wherein  it  was  ruled  that  testimony 
given  by  a  director  and  vice  president  of 
a  corporation  in  bankruptcy  proceedings 
against  the  corporation  was  within  the 
protection  of  clause  9  of  §  7  of  the  Bank- 
ruptcy Act.    And  this  decision  was  fol- 
lowed and  approved  in  People  v.  Lay 
(1916)  —  Mich.  — ,  160  N.  W.  467,  which 
involved  another  director  and  vice  presi- 
dent of  the  same  bankrupt  corporation, 
the  court  holding  that  it  saw  no  reason 
for  modifying  the  conclusion  reached  in 
the  earlier  decision.    And  the  court  in  Re 
Alphin  &  L.  Cotton  Co.  (1904)  131  Fed. 
824,  12  Am.  Bankr.  Rep.  653,  apparently 
implies  that  the  ofi&cers  of  a  bankrupt 

corporation  were  within  the  meaning  of 
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!  §  7,  clause  9.  The  case  of  Cameron  v. 
United  States  (1914)  231  U.  S.  710,  58 
L.  ed.  448,  34  Sup.  Ct.  Rep.  244,  may 
also  be  of  interest.  In  that  case  it  was 
contended  that  testimony  given  by  the 
president  and  treasurer  of  a  bankrupt 
corporation  on  a  hearing  before  a  com- 
missioner was  inadmissible  on  a  prose- 
cution based  upon  alleged  false  swearing 
in  the  bankruptcy  proceedings  because 
within  the  immunity  clause  of  §  7, 
subdiv.  9,  of  the  Bankruptcy  Act;  but 
the  court  refuted  same  upon  the  ground 
that  such  provision  had  no  application 
in  prosecutions  for  perjury,  no  sugges- 
tion being  made  that  the  oi!icer  of  the 
bankrupt  who  gave  the  testimony  was 
not  within  the  meaning  of  the  provision. 
And  see  also  People  v.  Swarts  (1902)  8 
Am.  Bankr.  Rep.  (HI.)  487,  wherein  it 
was  questioned,  but  not  decided,  whether 
the  provision  of  the  Bankruptcy  Act  un- 
der consideration  herein  extends  to  of- 
ficers of  an  insolvent  bankrupt  corpora- 
tion. 

And  the  immunity  clause  has  been  held 
applicable  to  the  testimony  of  the  indi- 
vidual members  of  a  firm  given  by  them 
when  examined  at  the  meeting  of  the 
creditors  in  bankruptcy  proceedings 
against  the  firm.  This  view  was  taken 
in  Clark  v.  State  (1914)  68  Pla.  433,  67 
So.  135,  it  being  held  that  testimony 
given  by  a  member  of  the  firm  in  the 
bankruptcy  proceedings  was  not  admis- 
sible in  a  subsequent  criminal  prosecu- 
tion against  such  member.  So,  in  R« 
Nachman  (1902)  114  Fed.  995,  it  seems 
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to  have  been  assumed  that  the  individual 
members  of  a  bankrupt  firm  were  within 
the  meaning  of  the  provision  under  con- 
sideration herein. 

But  in  United  States  v.  Simon  (1906) 
146  Fed.  89,  it  was  held  that  the  ap- 
plication of  clause  9  was  restricted  to 
testimony^  given  by  a  bankrupt  in  his 
own  bankruptcy  case  and  did  not  pro- 
hibit the  use  of  a  bankrupt's  testimony 
given  in  any  other  case. 

And  in  Re  Feldstein  (1900)  103  Fed. 
269,  2  N.  B.  N.  Rep.  982,  the  court  recog- 
nized the  fact  that  the  immunity  clause 
of  §  7,  subdiv.  9,  was  not  in  terms  broad 
enough  to  apply  to  a  witness  other  than 
the  bankrupt  himself.  And  see  Ensign 
V.  Pennsylvania  (1913)  227  U.  S.  592, 
57  L.  ed.  658,  33  Sup.  Ct.  Rep.  321,  af- 
firming  (1910)  228  Pa.  400,  77  Atl.  657, 
which  affirmed  (1909)  40  Pa.  Super.  Ct. 
157,  wherein  it  was  held  that  the  testi- 
mony of  an  expert  accountant  based  up- 
on an  examination  of  the  bankrupt's 
books  while  they  were  in  custody  of  the 
trustee  in  bankruptcj-  could  not  be  ex- 
eluded  upon  the  prosecution  of  the 
bankrupt  in  a  state  court  upon  the 
theory  that  the  provision  of  the  Bank- 
ruptcy Act,  that  no  testimony  given  by 


a  bankrupt  upon  his  examination  shall 
be  ottered  in  evidence  against  him  in 
any  criminal  proceeding,  was  applicable. 
As  to  admissibility  of  schedules  filed 
in  Federal  bankruptcy  proceedings  in  the 
prosecution  of  the  bankrupt  for  conceal- 
ment of  property,  see  note  to  Johnson 
V.  United  States,  18  L.R.A.(N.S.)  1194. 
And  generally,  as  to  use  in  criminal  pro- 
ceedings of  books  which  one  has  been 
required  to  produce  in  another  proceed- 
ing as  violation  of  his  right  against  self- 
incrimination,  see  note  to  Johnson  v. 
United  States,  47  L.R.A.(N.S.)  263.  And 
as  to  right  of  corporation,  corporate  of- 
ficer, or  other  person  having  custody  of 
its  books  and  papers,  to  refuse  to  pro- 
duce them  on  the  ground  that  they  may 
tend  to  incriminate,  see  note  to  Burnett 
V.  State,  47  L.R.A.(N.S.)  1175.  And  as 
to  right  of  officer  of  a  corporation  to  re- 
fuse to  turn  over  its  books  to  a  receiver 
upon  the  ground  that  they  have  a  tend- 
ency to  incriminate  him,  see  note  to  Man- 
ning V.  Mercantile  Securities  Co.  30 
L.R.A.(N.S.)  725.  As  to  incriminating 
evidence  furnished  by  defendant  acting 
under  compulsion,  see  note  to  State  v. 
Turner,   32   L.R.A.(N.S.)   772. 

G.  J.  C. 
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GKORGE  B.  KORRIS  et  al.,  Receivera  for 
Segerstrom  Piano  Manufacturing  Com- 
pany, Appta., 

V. 

BOSTON  MUSIC  COMPANY,  Reapt. 
(129  Minn.  198,  161  N.  W.  971.) 

Sale  —  bailment  to  sell  —  effect. 

1.  If  the  contract  under  which  the  owner 
delivers  personal  property  to  another  to  sell 
contemplates  that  the  title  shall  never  pass 
to  the  other,  and  imposes  no  obligtition  up- 
on him  ever  to  pay  the  purchase  price,  it 
does  not  constitute  a  conditional  sale  of 
the  property. 

For  other  caaeM,  see  Sule,  I.  c,  in  Dig.  1-52 
A .  -S'. 

Bailment  —  to  sell. 

2.  A  contract  under  which  the  owner  de- 
livers property  to  another  to  sell,  and  which 
provides    that    the   title    to    the    property 

Headnotes  bv  Taylor,  C. 


shall  remain  in  the  owner  until  sold  to  an 
actual  purchnser,  and  that  all  property  not 
so  sold,  and  the  proceeds  of  all  sales,  shall 
be  returned  to  such  owner,  and  which  im- 
poses no  obligation  upon  the  other  party  to 
pay  the  purchase  price  for  any  of  the  prop- 
erty, constitutes  a  bailment  with  power  of 
sale,  and  not  a  conditional  sale. 
For  other  cases,  see  Bailment,  L;  Sale,  I,  c, 
in  Dig.  1-52  S.  8. 

Same  —  right  to  pnrsne  property. 

3.  A  bailor  may  pursue  his  property  and 
reclaim  it,  even  In  the  hands  of  a  good-faith 
purchaser  from  or  under  the  bailee,  unless 
estopped  by  his  own  conduct  from  causing 
loss  to  such  purchaser;  and  this  is  equally 
true  where  property  is  consigned  to  a  factor 
to  sell,  who  wrongfully  disposes  of  it  to 
satisfy  his  own  debt. 
For  other  cases,  see  Factors y  in  Dig.  1-52 

N.  8. 

Kstoppel  — *  sale  by  factor  •—  reclaiming 
property. 

'  4.  Where  the  owner  ships  property  to  a 
factor  and  the  factor  wrongfully  executes 
a  bill  of  sale  therefor  to  one  having  notice 


Note.  —  In  the  annotation  to  D.  M.  Ferry 
Co.  y.  Hall,  post,  626,  the  question  is  covered 
as  to  the  construction  of  contracts  contain- 
ing provisions  peculiar  to  consignment  and 
agency  or  sales  contracts,  and  in  a  note  ap- 
pended to  Mishawaka  Woolen  Mfg.  Co.  v. 
etanton,  post,  658,  the  question  is  covered 
as  to  the  construction  of  conditional  sale 
LFt.A.1917B. 


contracts  as  affected  by  an  express  or  im- 
plied permission  to  the  purchaser  to  sell 
in  the  ordinary  course  of  Tbusiness. 

As  to  right  of  one  leaving  his  chattels  in 
another's  possession  to  claim  title  against 
the  latter's  vendees  or  creditors,  see  note 
to  Davis  V.  First  Nat.  Bank,  26  L.R.A. 
(N.S.)  760. 
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of  his  wrongdoings  and  thereafter  such  ven- 
dee sells  to  anouier,  to  whom  he  exhibits 
his  bill  of  sale,  and  who,  without  the  pro- 
duction of  the  bill  of  lading,  and  without 
knowing  or  inquiring  the  source  of  the 
factor's  title,  and  without  knowing  or  in- 
quiring by  whom  or  on  what  conditions  tlio 
property  had  been  shipped,  takes  it  while 
still  in  the  car  in  which  it  had  been  shipped 
to  the  factor,  the  owner  is  not  estopped  from 
reclaiming  his  property. 
For  other  oaaes,  see  Factors,  in  Dig.  1-52 
A'.  8. 

(March  26,  1915.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  District  Court  for  St.  Louis  County, 
denying  a  motion  for  a  new  trial  after  a 
finding  in  defendant's  favor  in  an  action 
brought  to  recover  possession  of  certain 
pianos.    Re\ei?ed. 

The  facts  ore  stated  in  the  opinion. 

Messrs.  Frybergcr,  Falton,  &  Spear, 
for  appellants: 

The  agreement  between  the  plaintiffs  and 
the  Wisconsin  Music  Company  was  a  con- 
signment or  agency  contract. 

Cortland  Wagon  Co.  v.  Sharvy,  52  Minn. 
216,  53  N.  W.  1147;  Monitor  Mfg.  Co.  v. 
Jones,  96  Wis.  619,  72  N.  W.  44;  National 
Bank  v.  Goodyear,  90  Ga.  711,  16  S.  E.  962; 
McKenzie  v.  Roper  Wholesale  Grocery  Co. 
9  Ga.  App.  185,  70  S.  E.  981 ;  B.  F.  Sturte- 
vant  Co.  V.  Dugan,  106  Md.  687,  68  Atl. 
351,  14  Ann.  Cas.  876;  Sturm  v.  Boker,  150 
U.  S.  312,  37  L.  ed.  1093,  14  Sup.  Ct.  Rep. 
09;  Eilers  Music  House  v.  Fairbanks,  80 
Wash.  379,  141  Pac.  885;  Charles  H.  Cliilds 
A  Co.  v.  Waterlog  Wagon  Co.  37  App.  Div. 
242,  67  N.  Y.  Supp.  620;  National  Cordage 
Co.  V.  Sims,  44  Neb.  148,  62  N.  W.  514;  Re 
Gait,  56  C.  C.  A.  470,  120  Fed.  64;  John 
Deere  Plow  Co.  v.  McDavid,  70  C.  C.  A.  422, 
137  Fed.  802;  Lenz  v.  Harrison,  148  111. 
598,  36  N.  E.  567;  Re  Columbus  Buggy  Co. 
74  C.  C.  A.  611,  148  Fed.  859;  Van  Arsdale 
V.  Peacock,  90  Kan.  347,  133  Pac.  703. 

The  mortgage  made  by  the  Wisconsin 
Music  Company  as  bailee  conveyed  no  title 
to  Faltys  or  to  the  defendant. 

Johnson  v.  Willey,  46  N.  H.  76;  Cox  v. 
McGuire,  26  111.  App.  315;  Schenck  v,  Saun- 
ders, 13  Gray,  37;  Robinson  v.  Bird,  158 
Mass.  357,  35  Am.  St.  Rep.  405,  33  N.  E. 
391;  Rowe  v.  Sharp,  51  Pa.  26;  Tlirall  v. 
Lathrop,  30  Vt.  307,  73  Am.  Dec.  306;  Ed- 
wards V.  Dooley,  120  N.  Y.  540,  24  N.  E. 
827;  O'Herron  v.  Gray,  168  Mass.  673,  40 
L.R.A.  498,  60  Am.  St.  Rep.  411,  47  N.  E. 
429;  Hassett  v.  Sanborn,  62  App.  Div.  588, 
71  N.  Y.  Supp.  81;  Thirlby  v.  Rainbow,  93 
Mich.  164,  53  N.  W.  159;  Roland  v.  Grundy, 
5  Ohio,  202;  Kitchell  v.  Vanadar,  1  Blackf.  | 
356,  12  Am.  Dec.  249;  Nichols  v.  Monjeau, 
L.R.A.19nB. 


f  132  Mich.  682,  94  N.  W.  6 ;  Van  Arsdale  v. 
Peacock,  90  Kan.  347,  133  Pac.  703;  Stanley 
V.  Gaylord,  1  Cush.  636,  48  Am.  Dec.  643; 
36  Cyc.  367;  Ballard  v.  Burgett,  40  X.  Y. 
314;  Taylor  v.  Applebaum,  164  Mich.  682, 
118  N.  W.  492;  Alexander  v.  Swackhamer, 
105  Ind.  81,  66  Am.  Rep.  180,  4  N.  E.  433, 
5  N.  E.  908;  Hall  v.  Pillsbury,  43  Minn.  33» 
7  L.R.A.  529,  19  Am.  St.  Rep.  209,  44  N.  W. 
673;  Hedderly  v.  Backus,  53  Minn.  27,  55 
N.  W.  116;  Warder  B.  &  G.  Co.  v.  Rublee, 
42  Minn.  23,  43  N.  W.  669;  Nesbitt  v.  St. 
Paul  Lumber  Co.  21  Minn.  491;  Chase  v. 
Baskerville,  93  Minn.  402,  101  N.  W.  950 ; 
Johnson  v.  Martin,  87  Minn.  370,  69  L.R.A. 
733,  94  Am.  St.  Rep.  706,  92  N.  W.  221; 
McCarthy  v.  Crawford,  238  111.  38,  29 
L.R.A.(N.S.)  262,  128  Am.  St.  Rep.  95,  86 
N.  E.  750. 

Messrs.  Washburn,  Bailey,  A  Mitchell, 
for  respondent: 

The  pianos  were  sold  to  Wisconsin  Music 
Company  by  a  contract  of  conditional  sale. 

Rawson  Mfg.  Co.  v.  Richards,  09  Wis.  643, 
35  N.  W.  40;  Thomas  v.  Richards,  69  Wis. 
671,  36  N.  W.  42;  John  Deere  Plow  Co.  v. 
Edgar  Farmer  Store  Co.  154  Wis.  490,  143 
N.  W.  194;  Dyer  v.  Thorstad,  35  Minn. 
534,  29  N.  W.  345;  H.  H.  Babcock  Co.  v. 
Williams,  75  Minn.  147,  77  N.  W.  791; 
Bradley,  C.  &  Co.  v.  Benson,  93  Minn.  91, 
100  N.  W.  670;  Cortland  Wagon  Co.  v. 
Sharvy,  62  Minn.  218,  53  N.  W.  1147;  Re 
Rabenau,  118  Fed.  471;  Newmark,  Sales,  § 
23;  Kellam  v.  Brown,  112  N.  C.  451,  17  S. 
E.  416;  Ex  parte  White,  L.  R.  6  Ch.  397, 
40  L.  J.  Bankr.  N.  S.  73,  24  L.  T.  N.  S. 
46,  19  Week.  Rep.  488;  Chickering  v.  Bast- 
ress,  130  III.  206,  17  Am.  St.  Rep.  309,  22 
N.  E.  542;  Thompson  v.  Paret,  94  Pa.  275; 
Bradley,  A.  &  Co.  v.  McAfee,  149  Fed.  254; 
Re  Morris,  156  Fed.  597;  Smith  v.  Williams, 
90  App.  Div.  607,  85  N.  Y.  Supp.  606; 
Studebaker  Bros.  Mfg.  Co.  v.  Elsey-Hemp- 
hill  Carriage  Co.  152  Mo.  App.  401,  133 
S.  W.  412;  McKenzie  v.  Roper  Wholesale 
Grocery  Co.  9  Ga.  App.  185,  70  S.  E.  981. 

Where  a  sale  of  property  is  secured  by 
fraud  on  the  part  of  the  vendee,  the  sale  is 
voidable  only,  the  title  to  the  property  pass- 
es to  tlie  vendee,  and  before  the  sale  is  avoid- 
ed by  the  vendor,  the  vendee  may  transfer  a 
perfect  title  to  a  bona  fide  purchaser  for 
value. 

Wilk  V.  Key,  117  Ala.  285,  23  So.  6; 
Sadler  v.  Lewers,  42  Ark.  148;  Williamson 
V.  Russell,  39  Conn.  406;  Kern  v.  Thurber, 
57  Ga.  172;  Doane  v.  Lockwood,  115-111. 
490,  4  N.  E.  500;  Moore  v.  Moore,  112  Ind. 
149,  2  Am.  St.  Rep.  170,  13  N.  E.  673; 
Perkins  v.  Anderson,  65  low^a,  398,  21  N. 
W.  696;  Wilson  v.  Fuller,  9  Kan.  176; 
Wood  V.  Yeatman,  15  B.  Mon.  270;  W.  H. 
Sawj'er  Lumber  Co. .v.  Boston  R.  Co.  173 
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Mass.  502,  53  N.  E.  912;  First  Nat.  Bank 
V.  Ck>ok  Carriage  Co.  70  Miss.  587,  12  So. 
598;  Standard  Oil  Co.  v.  Meyer  Bros.  Drug 
Go.  74  Mo.  App.  446;  Porell  v.  Gavanaugh, 
69  N.  H.  364,  41  Atl.  860;  Levy  v.  Cafr,  85 
Hun,  289,  32  N.  Y.  Supp.  1023 ;  Tetrault  v. 
O'Connor,  8  N.  D.  16,  76  N.  W.  226; 
Schwartz  v.  McCloskey,  156  Pa.  258,  27 
Atl.  300;  Cochran  v.  Stewart,  21  Minn.  435. 

Taylor,  C,  filed  the  following  opinion: 
In  January,  1913,  the  Segerstrom  Piano 
Manniacturing  Company  entered   into  the 
following    agreement    with    the    Wisconsin 
Music  Company  of  Superior,  Wisconsin: 

Consignment  Contract. 

Tlie  undersigned  Wisconsin  Music  Com- 
pany, Superior,  Wisconsin,  hereinafter  re- 
ferred to  as  second  party,  hereby  enters  in- 
to mutual  agreement  with  Segerstrom  Piano 
Manufacturing  Company,  hereinafter  desig- 
nated as  first  party,  to  sell  pianos  furnished 
by  first  party  on  consignment,  upon  the  fol- 
lowing terms  and  conditions: 

All  pianos  shipped  to  second  party  and 
all  money,  notes,  contracts,  and  leases  and 
proceeds  of  sales,  shall  be  and  remain  at  all 
times  the  property  of  first  party  free  from 
liens  and  encumbrances  or  claim  of  creditors 
of  second  party  until  such  pianos  are  sold 
to  private  f^urchasers  and  the  proceeds 
thereof  delivered  to  first  party. 

Purchaser's  notes,  contracts,  or  leases 
shall  be  made  upon  blanks  furnished  by  first 
party,  and  shall  draw  interest  at  not  less 
than  '6  per  cent,  and  all  sucii  papers,  when 
approved  by  first  party,  shall  be  indorsed 
by  second  party,  and  the  payment  of  the 
same,  including  the  instalments,  guaranteed 
at  maturity;  and  the  second  party  does 
hereby  waive  protest  and  notice  of  protest 
on  the  same. 

Second  party  agrees  to  sell  all  instru- 
ments consigned,  within  four  months  from 
date  of  shipment;  or  if  any  of  said  instru- 
ments remain  unsold  after  four  months, 
second  party  agrees  to  pay  interest  after 
that  time  on  the  same,  at  the  rate  of  6  per 
cent  per  annum  on  the  invoice  price;  but 
it  is  eicpressly  understood  that  the  charge 
of  said  interest  and  the  payment  thereof 
shall  not  be  construed  as  indicating  a  sale 
of  said  instrument  to  second  party. 

The  compensation  for  selling  these  instru- 
ments shall  be  such  amount  as  second 
party  shall  obtain  in  excess  over  the  price 
the  said  instrument  is  billed  to  him.  On 
cash  sales  the  commission  shall  be  payable 
when  the  first  party^  receives  pay  for  the 
instrument.  On  time  sales  the  first  pay- 
ment may  be  retained  by  the  second  party  if 
the  same  does  not  exceed  the  commission  on 
L.R.A.1917B. 


the  sale;  the  balance  of  said  commission, 
if  any,  to  be  paid  to  second  party  as  first 
party  receives  money  from  the  purchaser 
after  the  invoice  price  has  been  paid. 

All  instruments  taken  back  from  custom- 
ers on  a<icount  of  default  of  payments,  or 
for  other  causes,  and  all  new  or  secondhand 
instruments  taken  in  exchange,  or  in  part 
payment  for  instruments,  consigned  by  first 
party,  are  to  be  regarded  the  same  as  goods 
consigned,  and  to  be  accounted  for  in  the 
same  manner.  Second  party  agrees  to  send 
first  party  a  statement  the  first  day  of  each 
and  every  month  of  all  instruments  received 
and  sold,  and  remaining  on  hand,  unsold, 
and  make  prompt  returns  as  sales  are  made. 

Upon  demand  of  first  party  or  of  its 
agent,  second  party  will  deliver  as  first 
party  may  direct,  free  of  charge  or  expense 
of  any  kind  to  first  party,  any  and  all  of 
the  said  goods  remaining  unsold  at  the  time 
of  said  demand,  including  the  original  pack* 
ing  cases  of  same.  All  goods  returned  to 
first  party  to  be  passed  to  second  party's 
credit  at  90  per  cent  of  original  bill,  the 
balance,  10  per  cent,  being  deducted  for 
the  depreciation  and  shop  wear  of  goods,  ex- 
cept instruments  which  have  been  taken  in 
exchange  or  trade  from  customers  or  for  de- 
fault in  payment  on  notes  or  leases,  such 
stock  to  be  credited  at  a  fair  cash  value,  to 
be  deteirmincd  by  first  party.  Second  party 
agrees  to  pay  all  freight,  taxes,  and  ex- 
penses, and  to  insure  all  stock  against  loss 
by  fire,  loss  payable  to  Segerstrom  Piano 
Manufacturing  Company. 

This  agreement  may*be  terminated  at  any 
time  by  either  party,  and  any  stock  then 
on  hand  will  be  subject  to  the  order  of  the 
first  party. 

Plaintiffs  were  appointed  receivers  of  the 
manufacturing  company,  and,  as  such, 
shipped  a  carload  of  pianos  to  the  music 
company.  While  the  above  agreement  was 
made  before  the  appointment  of  the  re- 
ceivers, it  sufficiently  appears  that  this  ship- 
ment was  made  thereunder.  When  the  car 
reached  Superior,  and  before  it  had  been 
unloaded,  the  music  company  gave  a  bill  of 
sale  of  the  pianos  to  one  of  their  creditors, 
as  security  for  his  claim,  under  a  verbal 
agreement  that  the  pianos  should  remain  in 
the  car  for  ten  days,  and  be  returned  to  the 
music  company  if  they  paid  the  debt  with- 
in the  time.  The  bill  of  sale  purported  to 
transfer  the  property  absolutely,  was  ac- 
companied by  an  order  directing  the  rail- 
way company  to  deliver  it  to  the  vendee. 
Contrary  to  his  promise,  the  creditor,  on  the 
same  day  that  he  received  his  bill  of  sale, 
sold  the  pianos  to  defendant,  and  defendant 
took  them  from  the  car  and  placed  them  in 
its  store  at  Duluth.    As  soon  as  knowledge 
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of  these  tranaactione  reached  plaintiffs,  they 
demanded  the  pianos  from  defendant,  and, 
the  demand  being  refused,  brought  this  ac- 
tion to  recover  possession  of  them.  The 
trial  court  found  that  defendant  was  a 
good-faith  purchaser  for  value;  and  held 
that  the  above  agreement  was  a  contract  of 
conditional  sale,  and  was  void  as  against 
defendant  because  not  filed  in  the  office  of 
the  city  clerk,  as  required  by  the  Wiscon- 
sin statute ;  and  that  defendant  was  entitled 
to  judgment.  Plaintiffs  moved  for  a  new 
trial;  the  motion  was  denied,  and  they  ap- 
pealed. 

1.  The  question  to  which  both  parties 
have  devoted  the  greater  part  of  their  brief 
and  argument  is  whether  the  above  agree- 
ment constituted  an  agency  and  created  a 
bailment  only,  or  whether  it  constituted  a 
conditional  sale  of  the  pianos.  Agreements 
are  occasionally  so  drawn  that  it  is  diffi- 
cult to  determine  whether  they  constitute  a 
conditional  sale  or  a  bailment;  but  there 
are  certain  distinguishing  tests  which  usual- 
ly make  the  matter  clear.  A  sale  contem- 
plates that,  at  some  time,  the  title  shall 
pass  to  the  vendee,  and  that,  at  some  time 
and  in  some  manner,  he  shall  pay  the  pur- 
chase price.  A  bailment  contemplates  that 
the  title  shall  not  pass  to  the  bailee,  but 
remain  in  the  bailor,  and  that  the  property 
shall  be  returned  to  the  bailor,  or  be  dis- 
posed of  as  he  shall  direct. 

When  we  examine  the  contract  in  contro- 
versy to  determine  its  purpose  and  effect, 
we  find  that  the  music  company  never  be- 
comes the  owner  of  the  pianos,  and  is  not 
even  given  an  option  to  buy  them;  that  it 
nowhere  obligates  iteelf  to  pay  for  them, 
but  only  to  account  for  the  proceeds  received 
upon  sales  to  others;  that  it  must  return  to 
plaintiffs  all  pianos  not  sold  to  actual  pur- 
chasers whenever  directed  so  to  do;  and 
that  it  may  terminate  the  arrangement 
whenever  it  chooses  and  return  all  pianos 
then  on  hand.  We  further  find  that  plain- 
tiffs remain  owners  of  the  pianos  until  sold 
to  private  purchasers,  with  the  right  to  re- 
call them  at  any  time  before  sale;  that  they 
can  compel  the  music  company  to  account 
for  and  turn  over  the  proceeds  of  all  sales, 
but  cannot  compel  the  music  company,  it- 
self, to  take  any  of  the  pianos  or  pay  for 
any  of  them;  and  that  they  may  terminate 
the  arrangement  at  any  time  and  thereupon 
must  take  back  all  pianos  then  on  hand. 
The  contract  imposed  onerous  burdens  up- 
on the  music  company,  including  the  obliga- 
tion to  pay  interest  upon  pianos  not  sold 
within  four  months,  and  10  per  cent  as  de- 
preciation upon  those  returned,  but  plain- 
ly does  not  intend  that  the  company  shall 
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ever  own  the  pianos  or  pay  tlie  purchaso 
price  for  them.  It  plainly  does  intend  that 
they  shall  remain  the  property  of  the  con- 
signor until  sold  to  an  actual  purchaser  by 
the  consignee,  and  shall  be  returned  to  the 
consignor  unless  so  sold.  The  contract  con- 
tains all  the  essentials  of  a  factorage  bail- 
ment, but  does  not  contain  the  essentials  of 
a  sale.  It  constituted  a  bailment  with  pow- 
er to  sell,  but  did  not  constitute  a  condi- 
tional sale  to  the  bailee,  and  is  not  within 
the  statute  requiring  contracts  of  condition- 
al sale  to  be  recorded.  Re  Columbus  Buggy 
Co.  74  C.  C.  A.  611,  143  Fed.  859 ;  Re  Flan- 
ders, 67  C.  C.  A.  484,  134  Fed.  o60;  Re  Gait, 
56  C.  C.  A.  470,  120  Fed.  64;  Metropolitan 
Nat.  Bank  v.  Benedict  Co.  20  C.  C.  A.  377. 
36  U.  S.  App.  604,  74  Fed.  182;  Union  Stock 
Yards  &  Transit  Co.  v.  Western  I^nd  & 
Cattle  Co.  7  C.  C.  A.  660,  18  U.  S.  App. 
438,  59  Fed.  49;  Filers  Music  House  v. 
Fairbanks,  80  Wash.  379,  141  Pac.  885; 
National  Bank  v.  Goodyear,  90  Ga.  711,  16 
S.  E.  962 ;  Furst  Bros.  v.  Commercial  Bank, 
117  Ga.  472,  43  S.  E.  728;  Cortland  Wagon 
Co.  V.  Sharvy,  52  Minn.  216,  53  X.  W.  1147; 
Williams  v.  McGrade,  13  Minn.  174,  Gil.  165; 
Monitor  Mfg.  Co.  v.  Jones,  96  W^is.  619,  72 
N.  W.  44. 

2.  The  trial  court  found  that  defendant 
was  a  good-faith  purchaser  for  value.  As 
the  evidence  was  such  that  the  court  could 
have  found  either  way  upon  that  question, 
the  finding  must  stand  although  the  evidence 
to  support  it  is  weak.  Defendant  contends 
that,  being  a  good-faith  purchaser,  it  ac- 
quired a  valid  title  as  against  plaintiffs,  and 
in  support  of  this  contention  cites  Cochran 
V.  Stewart,  21  Minn.  486,  and  other  cases 
which  hold  that,  if  a  vendee  whose  title  is 
voidable  for  fraud  sells  the  property  to  a 
good-faith  purchaser,  the  purchaser  acquires 
a  valid  title.  Such  cases  show  the  desire 
of  the  law  to  protect  good-faith  purchasers, 
but  are  not  in  point,  for  there  the  original 
vendor  in  fact  vested  title  in  the  vendee, 
while  here  he  retained  the  title  in  himself. 
Being  the  owners  of  the  property,  plaintiffs 
have  the  right  to  rci'laim  it  unless  debarred 
therefrom  by  some  principle  of  estoppel. 
They  intrusted  the  property  to  an  agent 
with  power  to  sell.  The  agent,  to  secure 
his  ow^  debt,  wrongfully  purported  to  make 
an  absolute  sale  of  the  property  to  one  of 
his  creditors.  The  creditor  wrongfully  sold 
tlie  property  to  defendant,  who  purchased 
and  paid  for  it  in  good  faith. 

It  has  always  been  the  law  that  a  bailor 
may  pursue  his  property  and  reclaim  it, 
even  in  the  hands  of  a  good-faith  purchaser 
from  or  under  the  bailee,  unle«i»  estopped  by 
his  own  conduct  from  causing  loss  to  such 
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purchaser.  Warder,  B.  &  0.  Co.  y.  Rublee, 
42  Minn.  23,  43  N.  W.  569;  Hedderly  t. 
Backus,  53  Minn.  27,  55  N.  W.  116;  Baker 
V.  Taylor,  54  Minn.  71,  55  N.  W.  823;  also, 
cases  cited  in  note  found  in  25  L.R.A.(X.S.) 
at  page  760.  If  the  owner  consigns  his 
property  to  a  factor  for  sale,  and  the  factor 
pledges  it  for  his  own  debt,  or  sells- it  to  a 
creditor  to  apply  on  such  debt,  the  same  rule 
applies.  In  Warner  v.  Martin,  11  How. 
209,  13  L.  ed.  667,  merchandise  intrusted  to 
a  factor  for  sale  was  sold  to  one  Warner, 
a  creditor  of  the  factor,  to  apply  on  the 
factor's  debt,  and  a  portion  of  it  was  there- 
after sold  by  Warner  to  Heald,  Woodward, 
k  Company  who  were  good-faith  purchasers. 
The  court  says:  "A  factor  or  agent  who  has 
power  to  sell  the  produce  of  his  principal 
lias  no  power  to  affect  the  property  by  tor- 
tiously  pledging  it  as  a  security  or  satisfac- 
tion for  a  debt  of  his  own,  and  it  is  of  no 
consequence  that  the  pledger  is  ignorant  of 
the  factor's  not  being  the  owner.  ...  By 
the  common  law,  the  transfer  of  the  plain- 
tiff's tobacco  to  Warner  cannot  be  main- 
tained. He  ia  responsible  to  them  for  the 
value  of  so  much  of  it  as  was  not  trans- 
ferred by  him  to  Heald,  Woodward,  &  Com- 
pany. Heald,  Woodward,  &  Company  are 
responsible  for  so  much  of  it  as  Warner 
transferred  to  them,  because  Warner,  having 
no  property  in  it,  could  not  convey  any  to 
them." 

The  rule  is  stated  in  19  Cyc.  174,  as  fol- 
lows: "In  the  absence  of  statutes  which 
furnish  protection  to  persons  dealing  with 
factors,  the  principal  can  recover  his  prop- 
erty whenever  he  can  trace  it  as  distinct 
from  that  of  the  factor  into  whomsoever's 
hands  it  may  have  come.  He  is  entitled  to 
recover  the  specific  goods  themselves  if 
thoy  can  be  had,  and  if  the  goods  themselves 
cannot  be  recovered,  he  may  recover  their 
proceeds  if  they  can  be  traced.  Thus,  if  a 
factor  barters  his  principal's  goods  in  a 
manner  not  authorized  by  the  principal  and 
not  within  the  ordinary  modes  of  transact- 
ing business,  the  principal  may  follow  and 
reclaim  the  property,  whether  the  person 
dealing  with  the  factor  knew  him  to  be 
such  or  not.  But  if  the  principal  has  by 
any  act  of  his  own  induced  a  third  per- 
son to  believe  he  has  given  the  factor  au- 
thority to  dispose  of  the  goods,  the  principal 
cannot  reclaim  them.  The  principal  may 
recover  goods  or  the  proceeds  of  a  consign- 
ment of  a  person  to  whom  they  were  turned 
over  in  the  payment  of  an  antecedent  debt 
due  from  the  factor." 

In  Eilers  Music  House  v.  Fairbanks,  80 
Wash.  379,  141  Pac.  885,  plaintiff  consigned 
H  quantity  of  player  pianos  to  a  factor  for 
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sale.  The  factor  sold  one  of  them  to  apply 
on  his  own  debt  to  a  creditor  having  notice 
of  the  bailment.  The  creditor  sold  it  to  a 
good-faith  purchaser.  Plaintiff  brought  re- 
plevin against  the  purchaser.  The  Washing- 
ton court  quotes  the  above  excerpt  from  Cyc. 
and  then  says;  "This  rule  applies-  to  a 
purchaser  without  notice  from  one  who  has 
acquired  possession  of  property  from  a  fact- 
or throu^  barter  or  exchange,  or  in  con- 
sideration of  a  pre-existing  debt.  Warner 
V.  Martin,  supra.  This  is  true  becauso  one 
who  purchases  from  a  factor  in  considera- 
tion of  a  pre-existing  debt,  or  iu  part  con- 
sideration of  a  pre-existing  debt  and  barter 
or  exchange,  acquires  no  title,  and,  having 
no  title,  can  pass  none.  This  rule,  of  course, 
is  subject  to  the  equitable  principles  of  es- 
toppel, where  the  facts  are  such  as  to  bring 
the  case  witliin  them;  but  there  are  no  such 
facts  present  in  the  case  at  bar." 

A  large  number  of  cases  bearing  upon  the 
same  question  are  cited  in  a  note  found  in 
28  Ann.  Cas.  at  page  1290. 

3.  The  remaining  question  is  whether 
plaintiffs  are  estopped  from  reclaiming  the 
pianos  from  defendant.  When  defendant 
purchased  the  pianos  they  were  in  a  car 
standing  upon  a  sidetrack  iu  the  railroad 
yard  at  Superior.  Defendant's  vendor  ex- 
hibited a  bill  of  sale  from  the  Wisconsin 
Music  Company,  and  an  order  from  that 
company  directing  the  railroad  company  to 
deliver  them  to  such  vendor.  Defendant 
knew  that  the  pianos  were  not  being  sold 
in  the  ordinary  course  of  business,  but  con- 
sidered that  it  was  getting  a  bargain  and 
that  its  vendor  was  responsible.  Defendant 
did  not  know  who  had  shipped  the  pianos; 
did  not  know  from  whom,  or  in  what  man- 
ner, or  under  what  conditions,  the  Wiscon- 
sin Music  Company  had  acquired  them,  and 
made  no  inquiry  from  anyone  concerning 
any  of  these  matters.  Neither  defendant 
nor  its  vendor  ever  had  possession  of  the 
bill  of  lading,  go  far  as  the  record  discloses, 
and  defendant  never  made  any  inquiry  con- 
cerning it.  Defendant  knew  merely  that  the 
pianos  were  in  the  car  and  that  the  music 
company  had  executed  a  bill  of  sale  for 
them  to  defendant's  vendor,  accompanied 
by  an  order  on  the  railroad  company  to' 
deliver  them,  and  frankly  admits  that  it 
neither  learned  nor  sought  to  learn  any- 
thing more  concerning  them.  We  find  notli- 
ing  which  can  be  held  to  estop  plaintiffs 
from  reclaiming  their  property.  Freeman 
V.  Kraemer,  63  Minn.  242,  65  N.  W.  455; 
Kiewel  v.  Tanner,  105  Minn.  50,  25  L.R.A. 
(X.S.)   772,  117  N.  W.  231. 

Order  reversed. 


620 


ALABAMA  SUPREME  COURT. 


AliABAAIA    supreme:    COURT. 

D.  M.  FERRY  &  COMPANY,  Appt, 

V. 

SMITH  HALL,  Tax  Collector. 
.  (188  Ala.   178,  66  So.  104.) 

^Sale  —  placing  of  seed  on  oonunisslon 

—  passing:  of  title. 

A  consignment  of  seed  in  response  to  an 
order  to  be  sold  by  the  consignee  at  prices 
and  upon  terms  to  b^  fixed  by  him,  the  con- 
signee to  account  on  demand  for  all  seed 
sold  at  invoice  prices  less  commission,  and 
the  consignor  to  take  back  all  seed  unsold 
at  invoice  prices,  constitutes  a  sale  and 
the  passing  of  title,  although  the  order 
states  that  the  seed  is  to  be  sold  on  c<Hn- 
mission  and  a  label  on  the  packages  states 
that  the  seed  is  placed  on  commission,  not 
sold  outright. 
For  other  cases,  see  Sale,  I.  h,  in  Dig.  1-52 

N,  8, 

(June  30,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Houston  County 
in  defendant's  favor  in  an  action  submitted 
upon  an  agreed  statement  of  facts,  for  the 
recovery  of  taxes  paid  under  protest  by 
plaintiff  to  defendant.    Reversed. 

The  exhibits  mentioned  in  the  opinion 
are  as  follow: 

Exhibit  A. 
D.  M.  Ferry  &  Co.,  Detroit,  Mich. 

Please  forward  in  due  season  a  number 
blank  box  of  standard  garden  seed,  flower 
seed,  and  field  seed,  to  sell  on  commission 
for  the  year  191 — ,  on  the  following  terms, 
viz.,  40  per  cent  commission  on  papers  sold, 
and  25  per  cent  on  packages  sold  from  the 
invoice  prices;  the  unsold  seed  with  the 
boxes  to  be  returned  in  good  order  when 
<;alled  for,  and  tlie  amoimt  due  for  all  seed 
not  so  returned  to  be  paid  for  at  same  time. 

On  the  reverse  side  was  certain  printing 
and  blank  not  necessary  to  be  here  set  out. 

Exhibit  B. 
Memorandum  of  shipment  from  D.  M.  Ferry 

&  Company,  Detroit,  Michigan,  to  John 

Doe,  Doth  an,  Alabama. 

In  compliance  with  your  order   we   have 

this  day  forwarded  you  care  of  , 

box of  our  standard  garden  seed,  an 

itemized   retail   invoice  of   which  you   will 
find  on  inside  of  box  cover.    If  at  any  time 

Xote.  —  As  to  construction  of  contract 
having  some  provisions  peculiar  to  con- 
signment and  agency  contracts,  and  others 
to  sale  contracts,  see  annotation  following 
this  case,  post,  G26. 
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you  have  not  a  sufficient  supply  of  5  cent 
papers,  please  order  such  as  you  may  need, 
and  wc  will  promptly  forward  them  by  mail 
postpaid. 

Then  follow  certain  directions  as  to 
freight  charges,  etc.,  and  the  added  caution: 
* 'Please  have  goods  removed  from  depot 
promptly  on  arrival  and  avoid  storage 
charges." 

Exhibit  C. 

No  allowance  for  exchange.  Error  or 
shortage  must  be  reported  at  once.  D.  M. 
Ferry  &  Company  give  no  warranty,  express 
or  implied,  as  to  descriptions,  surety,  pro- 
ductiveness, or  any  other  matter  on  any 
seed  they  send  out,  and  they  will  not  be  in 
any  way  responsible  for  the  crop.  If  the 
purchaser  does  not  accept  the  goods  on 
these  terms,  they  are  to  be  returned  at  once. 
We  agree  to  buy  back  all  unsold  seed  with 
boxes  at  prices  billed,  less  discount,  when 
our  traveler  calls. 

This  invoice  and  memorandum  of  ship- 
ment, together  with  the  order  marked 
"Exhibit  A,"  constitutes  the  original  con- 
tract between  D.M.  Ferry  k  Company,  and 
the  original  merchant.  On  the  boxes 
shipped  would  be  pasted  the  following 
paster,  marked  ''Exhibit  D."  This  case,  in- 
cluding all  papered  seed  and  boxes  invoiced 
on  case  cover  are  placed  on  commission,  not 
sold  outright. 

D.  M.  Ferry  &  Company. 

The  furtlier  facts  are  stated  in  the  opin- 
ion. 

Messrs.  Standlsh  Backus  and  Weil, 
Stakely,  A  Vardaman,  for  appellant: 

D.  M.  Ferry  and  Company  were  not  liable 
for  the  taxes  assessed  to  them  on  said  seed, 
because  the  title  to  the  seed  had  vested  in 
the  retail  merchants  at  the  time  of  its  de- 
livery to  the  merchants. 

Tlie  contracts  under  which  the  seed  were 
shipped  into  Alabama  are  contracts  of  sale 
under  which  title  passes  on  delivery,  and 
are  not  contracts  of  agency  or  of  bailment. 

35  Cyc.  41,  290,  291 ;  24  Am.  &  Eng.  Enc. 
Law,  1026;  Jackson  v.  State,  2  AU.  App. 
226,  67  So.  110;  Ex  parte  White,  L.  R.  6 
Ch.  397,  40  L.  J.  Bankr.  N.  S.  73,  24  L.  T.  N. 
S.  45,  19  Week.  Rep.  488;  2  Benjamin,  Sales, 
794;  Re  Rabenau,  118  Fed.  471;  Re  Miller, 
135  Fed.  868;  Re  Wells,  140  Fed.  752;  Re 
Heckathorn,  144  Fed.  499;  Bradley,  A.  &  Co. 
V.  McAfee,  149  Fed.  254;  Coweta  Fertilizer 
Co.  V.  Brown,  89  C.  C.  A.  612,  163  Fed.  162; 
Re  Allen,  183  Fed.  172:  Snelling  v.  Arbuckle 
Bros.  104  Ga.  362,  30  S.  E.  863;  Chickering 
v.  Bastress,  130  111.  206,  17  Am.  St.  Rep. 
309,  22  N.  E.  642;  Peoria  Mfg.  Co.  v.  Dvons, 
163  111.  427,  38  N.  E.  661;   David  Bradley 
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Mfg.  Co.  ▼.  Raynor,  70  111.  App.  639;  Inde- 
pendent Brewing  Asso.  t.  Cooke  Brewing  Co. 
169  111.  App.  347;  Aspinwall  M£g.  Co.  v. 
Johnson,  97  Mich.  531,  66  N.  W.  932 ;  People 
V.  Newman,  99  Mich.  148,  57  N.  W.  1073; 
De  Kruif  v.  Flieman,  130  Mich.  12,  89  N. 
W.  558;  Braunn  &  Fitts  v.  Keally,  146  Pa. 
519,  28  Am.  St.  Rep.  811,  23  Atl.  389;  Bick- 
ing  T.  Stevens,  69  Mo.  App.  168;  BufTum  v. 
Deseher,  1  Neb.  (Unof.)  736,  96  N.  W.  352; 
Baker  t.  Turner,  19  App.  Div.  223,  46  N.  Y. 
Snpp.  25;  People  v.  Cannon,  139  N.  Y.  32, 

36  Am.  St.  Rep.  668,  34  N.  £.  759;  Conn 
▼.  Chambers,  123  App.  Div.  298,  107  N.  Y. 
Supp.  976. 

The  contracts  are  not  conditional  con- 
tracts of  sale,  but  are  that  class  of  sales 
contracts  ordinarily  termed  "sale  or  return." 

Re  Landis,  151  Fed.  896 ;  Re  Allen,  183 
Fed.  172;  Allen  v.  Maury,  66  Ala.  10;  Robin- 
son T.  Fairbanks,  81  Ala.  132,  1  So.  552; 
Foley  V.  Felrath,  98  Ala.  176,  39  Am.  St. 
Rep.  39,  13  So.  485;  Cottonwood  ▼.  Austin, 
158  Ala.  117,  48  So.  345;  Hotchkias  v.  Hig- 
gins,  52  Ctmn.  205,  52  Am.  Eep.  582;  Wells 
V.  McNemey,  74  Conn.  675,  51  Atl.  1064; 
House  V.  Beak,  141  111.  290,  38  Am.  St.  Rep. 
307,  30  N.  E.  1065;  Warder  v.  Hoover,  51 
Iowa,  491,  1  N.  W.  795;  Walker  v.  Blake, 

37  Me.  373;  McKinney  v.  Bradlee,  117  Mass. 
321;  Moss  v.  Sweet,  3  £ng.  L.  &  £q.  Rep. 
311;  Re  Wells,  140  Fed.  752;  Re  MiUer,  135 
Fed.  868;  Peoria  Mfg.  Co.  v.  Lyons,  153  III. 
427,  88  N.  B.  661 ;  35  Cye.  290,  §  5. 

The  use  of  the  word  "commission"  in  the 
contract,  or  the  use  of  the  word  "consign- 
ment," or  the  use  of  words  usually  import- 
ing an  agency,  does  not  change  the  legal 
efTect  of  the  instrument. 

Smith  V.  Barker,  102  Ala.  679,  15  So.  340; 
Jackson  v.  State,  2  Ala.  App.  226,  57  So. 
110;  Chickering  V.  Bastress,  130  111.  20C,  17 
Am.  St.  Rep.  309,  22  N.  E.  542;  Snelling 
V.  Arbuckle  Bros.  104  Qa.  362,  30  8.  E.  863 ; 
Warder  v.  Hoover,  51  Iowa,  491,  1  N.  W. 
795;  People  v.  Newman,  99  Mich.  148,  57 
N.  W.  1073;  Re  Rabexiau,  118  Fed.  471;  Re 
Wells,  140  Fed.  762;  Arbuckle  Bros  v. 
Oates,  95  Va.  802,  30  S.  £.  496;  Arbuckle 
Bros.  v.  Kirkpatrick,  98  Tenn.  221,  36  L.R.A. 
285,  60  Am.  St.  Rep.  854,  39  S.  W.  3. 

The  paster  marked  "D,"  stating  that  the 
seeds  "are  placed  on  commission,  not  sold 
outriglit,"  is  not  a  part  of  the  original  con- 
tract and  cannot  affect  it,  if  the  terms  of 
the  contract  are  not  ambiguous. 

Rose  v.  Lewis,  178  Ala.  507,  60  So.  146; 
Re  Rabenau,  118  Fed.  471;  Arbuckle  Bros. 
V.  Kirkpatridc,  98  Tenn.  221,  36  L.R.A.  286, 
60  Am.  St.  Rep.  854,  39  S.  W.  3;  Re  Wells, 
140  Fed.  762;  People  v.  Newman,  99  Mich. 
148,  57  N.  W.  1073;  Snelling  v.  Arbuckle 
Bros.  104  Ga.  362,  30  S.  E.  863;  Peoria 
L.R.A.1917B. 


Mfg.  Co.  v.  Lyons,  153  111.  427,  38  N.  E. 
661. 
Messrs.  Espy  &  Farmer  for  appellee. 

Gardner,  J.,  delivered  the  opinion  of 
the  court: 

This  cause  was  transferred  to  this  court 
from  the  court  of  appeals  under  the  pro- 
vision of  Acts  of  1911,  p.  440. 

The  appellant  brought  suit  against  the 
appellee  for  the  recovery  of  $203  paid  by 
appellant  to  appellee,  as  tax  collector  for 
Houston  county,  under  protest;  suit  having 
been  brought  by  said  tax  collector  for  said 
sum  due  as  taxes  and  garnishment  issued 
in  aid  thereof. 

The  cause  was  submitted  in  the  court  be- 
low upon  an  agreed  statement  of  facts,  in 
which  it  was  agreed  that  the  facts  in  said 
cause  were  set  out  in  said  agree- 
ment, and  that  the  "cause  be  submitted  to 
the  jury  upon  said  statement  of  facts,  and 
that  the  liability,  if  any,  of  the  defendant, 
arises  out  of  said  facts."  The  agreement 
further  stipulates:  "It  is  further  agreed  by 
and  between  the  parties  hereto  that  the  only 
question  presented  for  the  court  for  its  de- 
cision in  this  case  is  whether  or  not  the  as- 
sessment for  the  collection  of  the  taxes  due 
on  said  seed  should  have  been  made  against 
the  said  D.  M.  Ferry  &  Company,  or  against 
the  merchants  to  whom  said  D.  M.  Ferry 
&  Company  had  shipped  the  seed,  and  in 
whose  possession  said  seed  were  at  the  time 
the  assessments  were  made,  under  the  facts 
hereinafter  set  forth ;  and  if  the  assessments 
for  Uie  collection  of  said  taxes  should  have 
been  made  against  said  D.  M.  Ferry  &  Com- 
pany,  then  the  defendant  is  entitled  to 
judgment;  but  if  said  assessments  for  the 
collection  of  said  taxes  should  not  have 
been  made  against  D.  M.  Ferry  &  Company, 
then  the  plaintiff  is  entitled  to  recover." 

The  sole  question,  therefore,  for  determi- 
nation, is:  In  whom,  for  the  purposes  of 
taxation,  vested  the  title  or  property  to  the 
seed  in  possession  of  the  retail  merchants? 
If  the  seeds  were  the  property  of  the  ap- 
pellant, then  it  is  conceded  and  agreed  the 
defendant  is  entitled  to  judgment,  and,  on 
the  other  hand,  it  is  likewise  conceded  and 
agreed  that,  if  the  seeds  were  the  property 
of  the  retail  mercliants,  then  appellant  is 
entitled  to  judgment. 

The  order  of  the  retail  merchant,  the  let- 
ter of  acceptance  accompanied  by  the  in- 
voice, and  the  placing  of  the  paster  marked 
in  the  record  "Jy*  on  the  box  when  shipped, 
together  with  the  method  or  course  of  deal- 
ing with  reference  to  said  transactions  be- 
tween the  wholesaler  and  the  retailer,  as 
disclosed  by  said  agreed  statement' of  facts, 
are  the  matters  upon  whidi,  acceding  to 
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eald  agreement,  we  are  to  conclude  the  title 
to  said  seed. 

The  order  has  on  it  the  word  ''consign- 
ment/'  and  that  which  is  signed  by  the  re- 
tailer has  the  words  "to  sell  <m  commis- 
Hion"  showing  the  terms  as  40  per  cent  c(Hn- 
niisbion  on  the  papers  sold,  and  25  per  cent 
on  the  packages  sold,  from  the  invoice 
prices ;  the  unsold  seed,  with  boxes,  to  be  re- 
turned in  good  order  when  called  for,  and 
amount  due  for  all  seeds  not  so  returned  to 
be  paid  at  the  same  time. 

The  invoice  which  accompanied  the  memo- 
randum of  shipment  had  thereon,  among 
other  things,  the  following:  "Terms:  To 
be  settled  for  when  traveler  calls.  Sold  to 
Mr.  John  I>oe,  etc.  We  agree  to  buy  back 
all  unsold  seeds  with  boxes  at  prices  billed, 
less  discounts,  when  our  traveler  calls." 

The  agreement  shows  that  this  memo- 
randum of  shipment  and  invoice,  together 
with  the  order,  constituted  the  original  con- 
tract between  appellant  and  the  retail  mer- 
chant, but  that  the  boxes,  when  shipped, 
,  would  have  pasted  on  them  the  paster 
marked  in  record  *' Exhibit  D,"  and  which 
appears  in  report  of  the  case.  The  reporter 
will  set  out  Exliibits  A,  B,  C,  and  D,  as 
found  on  pages  12,  13,  14,  and  15  of  the 
transcript,  in  his  report  of  the  case. 

The  following  extract  from  the  agreed 
statement  of  facts  explains  the  method  or 
course  of  dealing  as  between  the  wholesale 
and  retail  merchants,  as  to  such  trans- 
actions : 

"At  the  close  of  each  season  in  which 
said  seed  was  so  sold,  the  traveling  sales- 
man representing  D.  M.  Ferry  &  Company, 
would  call  upon  the  retail  merchant  and 
adjust  the  local  dealer's  account  with  D.  M. 
Ferry  &  Company,  taking  back  the  unsold 
seeds  in  said  box  or  boxes,  allowing  credit 
for  the  seed  at  invoice  prices,  and  collecting 
cash  for  the  balance  of  the  seed  at  invoice 
prices,  less  the  commission  provided  for  in 
the  original  contract.  The  retailer,  in  sell- 
ing the  foregoing  seed  to  his  customers, 
would  fix  the  price  at  which  he  would  sell 
them,  and  would  also  have  entire  control  of 
the  seed  while  the  seed  was  in  his  posses- 
sion and  control,  and  would  also  sell  the 
seed  and  collect  for  the  seed  from  his  custo- 
mers in  his  own  name.  D.  M.  Ferry  &  Com- 
pany were  in  no  way  interested  in  the  price 
which  the  retailer  obtained  for  the  said 
seed,  but  merely  took  back  the  unsold  seed, 
allowing  credit  therefor  at  invoice  prices, 
and  collecting,  for  the  seed  not  returned,  the 
invoice  prices  less  commissions.  The  said 
seed  were  in  packages  and  papers.  D.  M. 
Ferry  &  Company  printed  a  price  upon  said 
packages,  but  printed  no  price  upon  the 
papers:  but,  for  the  seed  not  returned  by 
the  retailer  to  D.  M.  Ferry  &  Company,  the 
L,.R.A.1917B. 


retailer  accounted  to  D.  M.  Fern'  &.  Com- 
pany  for  each  package  not  returned,  at  the 
price  printed  on  said  package,  and  at 
the  price  of  5  cents  for  each  paper,  less 
the  commission. 

"The  retailer  renders  no  account  to  D. 
M.  Ferry  &  Company  of  any  sales  made  by 
him,  and  gives  no  information  in  regard 
thereto,  but  the  representative  of  D.  M. 
Ferry  &  Company  goes  annually  to  each  re- 
tailer, makes  his  own  investigation  from  the 
seed  that  the  retailer  has  on  hand,  and 
states  the  account  between  the  retailer  and 
D.  M.  Ferry  &  Company. 

"There  was  no  agieement  between  the  re* 
tailer  and  D.  M.  Ferry  &  Company  that  the 
seed  would  be  sold  at  the  prices  named  on 
the  packages,  nor  as  to  the  price  at  which 
the  papers  were  to  be  sold;  but  the  retailer 
was  made  to  account  to  D.  M.  Ferry  &  Com- 
pany for  all  seed  not  returned,  at  the  prices 
printed  on  the  packages,  and  at  6  cents  for 
the  papers,  which  is  invoice  prices." 

"Ordinarily,  where  goods  are  consigned  by 
one  person  to  another  for  sale  by  the  latter, 
the  title  thereto  remains  in  the  consignor; 
but  whether  the  consignee  is  to  be  con- 
sidered as  a  buyer  or  an  agent  depends  upon 
the  intention  of  the  parties,  and  upon  the 
real  nature  of  the  transaction,  rather  than 
the  language  which  the  parties  may  have 
employed.  So,  where  the  transaction  is  such 
that  the  consignee  acquires  complete  do- 
minion over  the  goods,  with  the  ri|^t  to  sell 
them  upon  such  terms  and  conditions  as  he 
itaay  see  fit,  and  is  bound  to  pay  the  con- 
signor a  stipulated  prioe  therefor,  it 
amounts  to  a  sale  and  delivery,  and  the  title 
passes  to  the  consignee,  and  such  transfer 
of  title  is  not  affected  by  the  fact  that  the 
goods  are  not  to  be  paid  for  until  resold  by 
the  consignee,  or  that  he  has  an  option  of 
returning  the  goods  which  he  has  not  re- 
sold."   35  Cyc.  290,  291. 

Mr.  Mechem  in  his  work  on  Sales,  in  vol. 
1,  §  46,  has  this  to  say:  "The  distinction 
between  sale  and  an  agency  to  sell  is  ordi- 
narily clear  and  simple,  but,  unfortunately, 
many  cases  are  presented  in  which  the 
parties,  for  the  purpose  of  evading  the  oper- 
ation of  some  local  statute,  of  defeating  the 
claims  of  creditors,  or  otherwise,  have  made 
contracts  involving  such  a  confused  jumble 
of  the  elements  of  both  sale  and  agency  that 
it  is  exceedingly  difficult  to  determine  their 
true  character.  Certain  of  these  contracts 
have  evidently  been  framed  for  the  purpose 
of  concealing  a  sale  under  the  guise  of  an 
agency,  while  otliers  have  been  drawn  with 
a  view  to  having  them  construed  as  con- 
tracts of  sale  or  agency,  as  might  best  suit 
the  convenience  or  subsen'e  the  purposes  of 
their  framers.  In  construing  these  anomal- 
ous instruments,  courts  look  chieflv  at  the 
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essential  nfttfure  and  preponderating  feu> 
tures  of  the  v.liolc  instrument,  and  not  at 
1  Kc  peculiar  form  of  isolated  parts  of  it.  It 
matters  yery  little  what  the  parties  have 
chosen  to  call  their  contract.  ...  If 
the  parties  have  made  a  contract  which 
really  operates  to  transfer  the  title,  it  is  a 
sale,  notwithstanding  they  may  have  labeled 
it  a  'special  selling  factor  appointment/  or 
have  expressly  stipulated  that  the  alleged 
factor  'shall  never  purchase  such  .goods  for 
his  own  account.'  So  with  regard  to  the 
use  of  the  term  'consign.'  It  may  express 
the  true  state  of  the  case,  and,  if  so,  it  will 
be  given  effect;  or  it  may  be  a  mere  subter- 
fuge, and,  if  it  be  the  latter,  'there  is  no 
magic  in  that  word  which  can  take  from 
the  transaction  its  real  character.'" 

This  is  peculiarly  illustrated  by  the  cases 
of  Arbuckle  Brothers,  whose  contracts  have 
l)een  the  subject  of  review  in  some  of  the 
courts  of  last  resort,  notably  those  of 
Georgia,  Tennessee,  and  Virginia,  wherein 
it  was  held  that,  notwithstanding  the  con- 
tract was  called,  and  purports  on  its  face  to 
lie,  a  "special  selling  factor  appointment," 
it  stipulates  for*  a  retention  of  title,  and 
that  the  goods  shall  be  consigned  and  held 
by  the  party  merely  as  a  factor,  and  that 
such  factor  shall  never  purchase  such  goods 
on  his  own  account,  and  the  same  to  be  sold 
in  name  of  the  factor,  but  only  as  the  factor 
of  Arbuckle  Brothers,  and  only  at  such 
prices  and  on  such  terms  as  said  Arbuckle 
Brothers  may  give  from  time  to  time.  The 
contract  provided  also  for  certain  ''allow- 
ances and  commissions.''  There  were  other 
provisions  as  to  payments,  etc.,  and  these 
courts  held  that  the  entire  contract  dis- 
closed a  sale,  and  not  an'  agency,  notwith- 
standing the  many  such  expressions  to  be 
found  therein.  Arbuckle  Bros.  v.  Gates,  95 
Va.  802,  30  S.  E.  496;  Arbuckle  Bros.  v. 
Kirkpatrick,  98  Tenn.  221,  36  L.R.A.  285, 
60  Am.  St.  Rep.  864,  39  S.  W.  3;  Snelling 
▼.  Arbuckle  Bros.  104  Oa.  362,  30  S.  E.  863. 

Speaking  of  this  contract,  the  court  in 
the  latter  case  says:  "It  appears  to  have 
been  drawn  for  the  purpose  of  enabling  Ar- 
buckle Brothers  to  'run  with  the  hare*  or 
'hold  with  the  hounds,'  according  as,  in  the 
exigencies  of  a  given  case,  their  interest 
might  dictate." 

In  reference  to  the  same  contract,  the 
supreme  court  of  Virginia,  in  above  case  of 
Arbuckle  Bros.  v.  Gates,  said:  "Tlie  agree- 
ment was  an  attempt  to  accomplish  that 
which  cannot  be  done, — to  make  a  sale  of 
personal  property  and  at  the  same  time 
constitute  the  buyer  simply  an  agent  of  the 
seller  to  hold  the  property  until  it  is  paid 
for.  The  two  things  are  incompatible  and 
cannot  coexist.  The  agreement  had  in  it 
«very  element  of  sale.  It  was  in  substance 
L.R.A.1917B. 


and  effect  a  sale,  and  must  be  so  declared. 
It  does  not  matter  by  what  name  the  parties 
chose  to  designate  it.  That  does  not  de- 
termine its  character  The  courts  look 
beyond  mere  names  and  within  to  see  the 
real  nature  of  an  agreement,  and  determine 
from  all  its  provisions  taken  togetlier,  and 
not  from  the  name  that  has  been  given  to 
it  by  the  parties,  or  from  some  isolated  pro- 
vision, its  legal  character  and  effect." 

The  following  excerpt  from  the  case  of 
Buffum  V.  Descher,  1  Neb.  (Unof.)  736,  96 
N.  W.  352,  is  in  point  in  this  connection: 
"In  all  the  cases  it  is  held  that  the  relation 
of  the  parties  as  principal  and  agent,  or  as 
vendor  and  vendee,  is  determined  by  the 
nature  of  the  transaction,  and  not  by  the 
name  which  they  give  it,  and  tlie  use  of 
the  words  'agent,'  'commissions,'  etc.,  is  of 
little  significance.  If  the  goods  are  de- 
livered to  the  consignee  under  such  circum- 
stancea  as  to  confer  upon  him  absolute  do- 
minion over  them,  and  he  becomes  bound  to 
pay  a  stipulated  price  for  them  at  a  certain 
time  or  upon  the  happening  of  any  future 
event,  the  transaction  amounts  to  a  sale 
and  delivery,  and  the  title  passes  to  him." 

The  case  often  cited  and  referred  to  as  a 
leading  case  among  cases  of  this  character 
is  that  of  Ex  parte  White,  L.  R.  6  Ch.  397. 
In  stating  the  transaction  between  the 
parties,  James,  L.  J.,  in  his  opinion,  says: 
"Mr.  Nevill  was  to  dispose  of  the  goods  sent 
to  him  by  Towle  &  Company,  and  was  not 
to  pay  for  them  unless  he  disposed  of  them, 
and  he  was  to  return,  at  the  end  of  every 
month,  an  account  of  sales  that  he  had 
actually  made;  and  then,  after  the  lapse  of 
another  month,  he  was  to  pay  in  cash  for 
the  amount  of  the  goods  which  he  had  so 
disposed  of,  according  to  their  value  as 
fixed  by  a  price  list  sent  to  him.  It  does  not 
appear  that  he  ever  was  expected  to  return 
any  particular  contract,  or  the  names  of  the 
persons  with  whom  he  had  dealt.  He  pur- 
sued his  own  course  in  dealing  with  the 
goodSy  and  frequently  before  sale  he  ma- 
nipulated them  to  a  very  considerable  ex- 
tent by  pressing,  dyeing,  and  otherwise 
altering  their  character;  .  .  .  and  he 
sold  them  on  what  terms  he  pleased  as  to 
price  and  lengtli  of  credit." 

The  opinion  then  proceeds:  "If  he  was 
entitled  to  alter  them,  to  manipulate  them, 
to  sell  them  at  any  price  that  he  thought 
fit  after  they  had  been  so  manipulated,  and 
was  still  only  liable  to  pay  for  them  at  a 
price  fixed  beforehand,  without  any  refer- 
ence to  the  price  at  which  he  had  sold  them, 
or  to  anything  else  than  the  fact  of  his  hav- 
ing sold  them  in  a  certain  month,  it  seems 
to  me  impossible  to  say  that  the  produce 
of  the  goods  so  sold  was  the  money  of  the 
consignors,  or  that  the  relation  of  vendor 
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and  purchaser  existed  between  Toicle  d 
Company  and  the  different  pemma  to  whom 
he  sold  the  goods."     (Italics  ours.) 

The  opinion  also  says  that  ''it  has  been 
admitted  in  the  course  of  the  argument  that 
there  is  no  magic  in  the  word  'agency.*  It 
is  often  used  in  commercial  matters  where 
the  real  relationship  is  that  of  vendor  and 
purchaser/'  It  was  held  in  that  case  that 
"Mr.  Xevill  was  in  the  position  of  a  person 
having  goods  *on  sale  or  return.'" 

In  tiie  same  case  from  which  we  have  just 
quoted,  Mellish,  L.  J.,  said:  "But  if  the 
consignee  is  at  liberty,  according  to  the 
contract  between  him  and  his  consignor,  to 
sell  at  any  price  he  likes,  and  receive  pay- 
ment sit  any  time  he  likes,  but  is  to  be 
bound,  if  he  sells  the  goods,  to  pay  the 
consignor  for  them  at  a  fixed  price  at  a 
fixed  time,  in  my  opinion,  whatever  the 
parties  may  think,  their  relation  is  not  that 
of  principal  and  agent.  The  contract  of 
sale  which  the  alleged  agent  makes  with  his 
purchasers  is  not  a  contract  made  on  account 
of  his  principal,  for  he  is  to  pay  a  price 
which  may  be  different  and  at  a  limb  which 
may  be  different  from  those  fixed  by  the 
contract.  ...  If  A  hands  over  his 
goods  to  B,  and  B  is  to  pay  him  a  certain 
price  if  he  sells,  but  is  at  liberty  to  sell  on 
what  terms  he  pleases,  and  B  then  sells  to 
C,  the  natural  inference  from  those  facts  is, 
beyond  all  doubt,  that  there  is  a  sale  made 
to  B  and  another  sale  from  B  to  0,  and  all 
the  circumstances  confirm  the  view  that 
such  was  the  nature  of  the  dealing 
here." 

The  following  authorities  also  may  be  cit- 
ed in  addition  to  the  above,  to  the  effect 
that  the  mere  use  of  the  words  "agent,"  or 
^'consignment,"  or  "commissions,"  etc.,  does 
not  determine  the  character  of  the  contract, 
but  that  it  is  the  duty  of  the  court  to  reach 
the  real  intention  of  the  parties  and  declare 
the  relationship:  Chickering  v.  Bastress, 
130  in.  206,  17  Am.  St.  Rep.  309,  22  N.  E. 
542;  Jackson  v.  State,  2  Ala.  App.  226,  67 
So.  110;  Peoria  Mfg.  Co.  v.  Lyons,  153  111. 
427,  38  N.  E.  661 ;  Heryford  v.  Davis,  102 
U.  S.  235,  26  L.  ed.  160;  House  v.  Beak,  141 
111.  290,  33  Am.  St.  Rep.  307,  30  N.  E.  1065; 
Re  Wells  (D.  C.)  140  Fed.  752;  Re  Carpen- 
ter (D.  C.)  125  Fed.  831;  Baker  v.  Turner, 
19  App.  Div.  223,  46  N.  Y.  Supp.  25;  Brad- 
ley A.  &  Co.  V.  McAfee  (D.  C.)  149  Fed, 
254;  People  v.  Newman,  99  Mich.  148,  67  N. 
W.  1073. 

In  this  latter  case  it  is  said  in  the  opin- 
ion that  ''calling  profits  'commissions'  does 
not  change  their  character," 

Mr.  Mechem  (vol.  1,  §  43)  thus  distin- 
guishes a  sale  from  agency  to  sell  in  these 
words:  "The  essence  of  sale  is,  as  has  been 
seen,  the  transfer  of  tlie  title  to  the  goods 
L.R.A.1917B. 


( for  a  price  paid  or  to  be  paid.  Such  a 
transfer  puts  the  transferee,  who  has  pro- 
cured the  goods  to  sell  again,  in  the  atti- 
tude of  an  owner  selling  his  own  goods,  and 
makes  him  liable  to  the  first  seller  as  a 
debtor  for  the  price,  and  not  as  an  agent  for 
the  proceeds  (italics  ours)  of  the  resale. 
The  essence  of  the  agency  to  sell  is  the  de- 
livery of  the  goods  to  a  person  who  is  to 
sell  them,  not  as  his  oum  property,  httt  as 
the  property  of  the  principal  (italics  ours), 
who  remains  the  owner  of  the  goods  and 
who  therefore  has  the  right  to  control  the 
sale,  to  recall  the  goods,  and  to  demand  and 
receive  their  proceeds  when  sold,  less  the 
agent's  commission,  but  who  has  no  right 
to  a  price  for  them  before  sale  or  unless 
sold  by  the  agent." 

While,  in  the  instant  case,  a  portion  of 
the  contract  has  the  words  "sell  on  com- 
mission" and  the  word  "consignment"  writ- 
ten thereon,  yet  other  portions  (memo- 
randum of  shipment  and  invoice,  etc.)  make 
use  of  the  words  "sold  to"  and  agreement 
to  "buy  back,"  and  nothing  is  said  as  to  the 
title  to  the  seeds  or  that  the  retail  mer- 
chant is  in  fact  the  agent  of  the  wholesaler, 
and,  from  what  is  therein  contained,  it  is 
difficult  to  determine  the  real  intention  of 
the  parties.  The  agreed  statement  of  facts 
iiowever,  contains  the  method  of  business, 
the  course  of  dealing  in  reference  to  sudi 
transactions,  and  from  such  agreement  it 
is  disclosed  that  the  retail  merchant  ac- 
quires complete  dominion  and  control  of  the 
seeds,  makes  sales  to  whom  he  pleases  at  his 
own  prices  and  on  whatever  terms  he 
pleases,  and  makes  no  accounting  whatever 
to  the  wholesaler.  Indeed,  from  the  kgreed 
statement  of  facts  it  appears  the  retailer 
deals  with  the  seed  as  hia  own.  He  need 
not  sell  at  all,  but  maj  give  away  the  seed 
or  use  them  himself.  He  is  to  account  to  the 
wholesaler  for  the  seed  not  returned  at 
the  invoice  price,  less  the  commission,  when 
the  traveling  man  chills  and  adjusts  the  ac- 
counts, giving  the  retailer  credit  for  the 
unsold  seed  at  invoice  price.  This  settle- 
ment is  not  to  be  made  as  the  seeds  are 
sold,  but  the  settlement  is  to  be  made  when 
the  "traveler  callK:"  that  is,  <m  demand,  as 
it  were.  The  retailer  sold  to  his  customer 
in  his  own  name,  and  the  wholesaler  was  in 
no  manner  interested  in  the  price  obtained, 
but  merely  took  back  the  unsold  seeds,  al- 
lowing credit  therefor  at  invoice  prices. 
When  sold  by  the  retailer,  the  proceeds  of 
the  sale  were  his  own,  and  no  duty  rested 
on  him  to  account  therefor  to  the  whole- 
&i\e  dealer. 

Under  the  agreed  statement  of  fa^ts  as 
shown  by  the  record,  guided  by  Uie  rules  of 
law  as  found  in  the  foregoing  authorities, 
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we  think  it  quite  clear  that  the  retailer  was 
not  a  mere  agent,  but  was  in  fact  a  pur- 
chaser of  seeds.  It  is  shown  that  the  re- 
tailer had  the  right  to  return  the  unsold 
seeds,  and  that  the  wholesaler  agreed  to  buy 
them  back  at  invoice  prices.  What,  then, 
ia  the  relation  between  the  parties? 

In  the  case  of  Allen  v.  Maury,  66  Ala.  10, 
it  was  said:  "A  sale  may  properly  be  de- 
fined to  be  'a  transfer  of  the  absolute  or 
general  property  in  a  thing,  for  a  price  in 
money.'  ...  If  anything  remains  to  be 
done  by  either  party  to  the  transaction,  be- 
fore delivery,  as,  for  example,  to  determine 
the  price,  quantity,  or  identity  of  the  thing 
sold,  the  title  does  not  vest  in  the  purchas- 
er, but  the  contract  is  merely  executory. 
.  - .  .  Where,  however,  goods  are  sold  and 
delivered,  the  terms  of  sale  being  specified, 
and  the  vendee  reserves  the  right  to  reject 
or  return,  the  title  passes,  liable  to  be  de- 
vested by  the  exercise  of  this  option  to 
rescind  expressed  within  a  reasonable 
time." 

The  case  of  Robinson  ▼.  Fairbanks,  81 
Ala.  1»%,  1  So.  552,  is  somewhat  in  point 
in  this  connection,  and  in  which  the  court 
said:  "In  our  judgment  the  contract  was 
not  a  bailment,  or  a  'sale  on  trial'  or  'ap- 
pro^^V  ID  which  there  is  no  sale  until  an 
approval  is  given,  expressly  or  by  impli- 
cation. But  it  more  nearly  resembles  a  con- 
tract, or  bargain  of  'sale  or  return,'  which 
vests  the  property  in  the  goods,  or  so  much 
of  them  as  remained  on  hand  at  a  fixed  day 
in  the  future.** 

See  also  Foley  ▼.  Felrath,  9«  Ala.  176,  39 
Am.  St.  Rep.  39,  13  So.  485;  Cottonwood  v. 
Austin,  158  Ala.  117,  48  So.  345. 

'*In  the  case  of  a  sale  or  return,  the  prop- 
erty in  the  goods  passes  to  the  buyer  at 
once,  subject  only  to  a  defeasance  by  a  re- 
turn of  the  goods,  unless  it  appears  that  the 
intention  is  that  the  title  shall  remain  in 
the  seller,  as  where  payment  of  the  price  is 
made  a  condition  precedent  to  the  passing 
of  the  property.  If  the  buyer  fails  to  re- 
turn the  goods  within  the  time  limited  or 
within  a  reasonable  time,  the  sale  becomes 
absolute."    36  Cyc  290. 

"A  contract  of  this  nature  .  .  .  consti- 
tutes usually  a  present  sale,  subject  to  be 
defeated  by  a  condition  subsequent.  Until 
return,  therefore,  the  title  is  in  the  ven- 
dee."   1  Mechem,  Sales,  §  677. 

"A  contract  'on  sale  or  return'  is  an 
agreement  by  which  goods  are  delivered  by 
a  wholesale  dealer  to  a  retailer,  to  be  paid 
for  at  a  certain  rate  if  sold  again  by  the 
latter,  and,  if  not  sold,  to  be  returned." 
Story,  Sales,  §  249. 


Speaking  to  the  same  subject,  the  court 
in  the  case  of  House  v.  Beak,  141  111.  200,  33 
Am.  St.  Rep.  307,  30  N.  E.  1065,  says: 
"Such  sales  may  be  regarded  as  subject  to  a 
condition  subsequent;  that  is,  upon  con- 
dition that,  if  the  goods  are  not  sold,  they 
are  to  be  returned.  Therefore  the  property 
vests  presently  in  the  vendee,  defeasible  on 
the  performance  of  the  condition.  If  the  de- 
fendant disables  himself  from  performing 
the  condition,  or  fails  to  perform  it  within 
a  reasonable  time,  his  liability  to  pay  the 
price  fixed  becomes  unconditional,  and  tlie 
plaintiff  may  declare  as  upon  an  indebitatus 
assumpsit.  .  .  .  The  buyer  may  make 
himself  liable  to  pay  the  price  fixed  in  the 
agreement  by  refusing  to  return  the  prop- 
erty upon  demand  made  for  it  by  the  seller, 
but,  if  the  seller  does  not  want  the  property 
and  makes  no  demand  for  it,  it  is  none  tlie 
less  true  that  the  buyer  will  become  liable 
to  pay  the  price  fixed,  upon  failing  to  re- 
turn the  property  within  a  reasonable 
time." 

We  are  of  the  opinion  that  the  real  trans- 
action between  D.  M.  Ferry  &  Company  and 
the  retail  merchants,  under  the  agreed 
statements  of  facts,  was  that  of  "sale  or  re- 
turn," as  disclosed  by  these  authorities  and 
definitions.  The  retailer  was  to  pa}'^  for  the 
seeds  not  returned  at  a  certain  price  previ- 
ously fixed  by  the  parties,  and  at  a  certain 
time  (that  is,  when  tlie  "traveler  calls"), 
and  he  had  the  option  of  returning  seeds  not 
sold.  We  deem  a  furUier  discussion  un- 
necessary, and  indeed  recognize  that  this 
opinion  is  doubtless  of  undue  length,  but  we 
trust  pardonable  on  account  of  the  import- 
ance of  the  principles  involved. 

We  have  examined  the  eases  relied  upon 
by  counsel  for  appellee  ( Fleet  v.  Hertz,  201 
111.  504,  94  Am.  St.  Kep.  102,  66  N.  £.  858 ; 
Thornton  ▼.  Cook,  97  Ala.  632,  12  So.  403) ; 
but  the  contracts  there  were  not  of  a 
similar  character,  nor  was  there  such  a 
state  of  facts  as  that  disclosed  here,  and 
they  are  in  no  wise  in  conflict  with  the  con- 
clusion here  reached.  We  therefore  con- 
clude that  the  transactions  disclosed  by  this 
record,  as  appears  from  the  agreed  state- 
ment of  facts,  are  not  consignments,  cre- 
ating the  relation  of  principal  and^  agent, 
but  are  what  are  known  as  "sale  or  return," 
and  that  therefore  the  property  vested  in 
the  retailer  upon  delivery,  subject  to  be  de- 
feated by  the  condition  subsequent.  For 
the  purpose  of  taxation,  therefore,  the  seeds, 
under  the  agreed  statement  of  facts,  were 
the  property  of  the  retailer,  and  the  appel- 
lant was  not  liable  for  such  taxes. 

The  court  below  erred  in  giving  the  af- 
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iirmative  charge  for  the  defendant  and  in  re- 
fusing that  asked  by  the  plaintiff.  The 
judgment  of  the  Circuit  Court  is  therefore 
reversed,  and,  as  the  cause  was  tried  upon 
an  agreed  statement  of  facts,  one  will  be 


here  rendered  in  faror  of  the  plaintiff,  for 
the  sum  sued  for. 

Anderson,    Ch.    J.,   and    Mayfield   and 
SomerTllIe,  JJ.,  concur. 


Annotation — Construction  of  contract  having  some  provisions  peculiar  to 
consignment  and  agency  contracts,  and  others  to  sale  contracts. 


/.  Construction  as  a  question  of  law 
or  fact,   626. 
II,  Controlling  effect  of  designation  of 
contract : 
a.  Use     of     term     ''agent*'      or 

''agency,**  627. 
h.  Use    of    term    "consign**     or 

"consignment,**  628. 
o.  V9e  of  apt  terms  of  sale,  62S, 

III,  Aa    affected    by    particular    provi-' 

sions: 
a.  In  general,  629. 
"b.  Imposition  upon  consignee  of 
obligation    to    pay    the    pur- 
chase price,   63 O. 
o.  Optional  provision  as  to  pay- 
m.ent        for        consigned 
goods : 

1,  Option  of  consignee,  636. 

2.  Option  of  consignor,   637. 

d.  Retention  by  consignor  of  title 

to  proceeds  of  sale,  638. 

e.  Provision  maUing  sale  contin- 

gent    upon    resale    by    con- 
signee,    643, 

f.  Restrictions  upon  right,  mnn- 

ner,  and  terms  of  resale,  64S, 

g.  Mere  privilege  to  sell,  646, 

h.  Provision  for  return  of  unsold 

goods,   646, 
i.  Reservation    of    title    in    con- 

signor,  648, 

IV,  DeclaratiotiH,    conduct,   and   prior 

dealings  of  parties,   649, 

V.  Delivery  of  product   to   be  manu- 

factured  and  sold,  6BO, 

VI,  Del  credere  age^xcy,   65 1» 

The  question  of  the  construction  of  a 
conditional  sale  contract  as  affected  by 
an  express  or  implied  permission  to  re- 
sell the  goods  in  the  ordinary  course  of 
business  is  covered  in  a  note  appended 
to  Mishawaka  Woolen  Mfg.  Co.  v.  Stan- 
ton, jiost,  658.  The  question  as  to  when 
title  passes  under  a  consignment  of 
goods  for  sale,  with  a  provision  in  effect 
that  the  consignee  shall  purchase  the  bal- 
ance of  the  consignment,  is  covered  in  a 
note  appended  to  Parlett  v,  Blake,  39 
L.R.A.  (N.  S.)  620;  and  the  general  ques- 
tion of  the  right  of  one  person  who  leaves 
chattels  in  another's  possession  to  assert 
title  as  against  the  letter's  vendees  or 
T..R.A.1917B. 


creditors  is  covered  in  a  note  appended 
to  Davis  V.  First  Nat.  Bank,  25  L.R.A. 
(N.S.)  760. 

I,  Construction  as  a  question  of  law  or 

fact. 

The  question  here  raised  is  as  to  the 
character  of  contracts  which  embody 
some  provisions  peculiar  to  contracts  of 
sale,  and  others  peculiar  to  contract  of 
consignment  or  agency.  In  many  of 
these  contracts,  owing  to  the  incorpora- 
tion therein  of  provisions  peculiar  to 
each  of  these  classes  of  contracts,  it 
frequently  becomes  a  difficult  matter  to 
determine  whether  a  contract  is  in  fact 
one  of  sale,  or  consignment  or  agency. 
Much  ingenuity  has  been  employed  by 
consignors  in  framing  contracts  to  secure 
all  the  benefits,  and  at  the  same  time 
avoid  the  disadvantages,  of  contracts  of 
sale,  and  also  to  secure  the  benefits  and 
avoid  the  detriments  of  agency  con- 
tracts. The  result  is  a  hybrid  contract, 
frequently  involving  essential  elements 
both  of  sale  and  consignment  contracts. 
In  construing  them  the  essential  ele- 
ments of  each  character  of  contract  are 
used  as  tests  to  determine  the  character 
of  the  particular  contract. 

In  contracts  of  this  character,  as  in 
other  contracts,  however,  the  rule  ap- 
plies that,  where  the  construction  of 
any  part  is  involved  in  doubt,  an  under- 
standing of  its  meaning  is  to  be  sought 
in  the  light  afforded  by  all  the  other 
parts  of  the  instrument.  Even  though 
one  part  of  the  coiitract  is  somewhat 
repugnant  to  the  remaining  portions, 
which  is  frequently  the  case  in  this  class 
of  contracts,  the  true  meaning  of  the 
contract  as  a  whole  is  to  be  ascertained 
and  enforced.^  And  the  court  will  con- 
strue such  a  contract  as  a  whole,  weigh- 
ing all  the  terms  and  provisions  in  con- 
nection with  the  reasonable  and  natural 
results  of  its  performance,  in  order  to 
gain  a  definite  conception  of  the  inten- 
tion of  the  parties  in  this  regard.* 

For,  of  course,  the  intentioii  of  the 

1  Federal  Rubber  Co.  v.  King  (1913)  12 
Ga.  App.  261,  76  S.  E.  1083. 

s  Mishawaka  Woolen  Mfg.  Co.  v.  West- 
veer  (1911)  112  C.  C.  A.  109,  191  Fed.  466. 
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parties  as  gathered  from  the  contents  of 
the  instrument  as  a  whole,  with  such 
light  as  in  proper  cases,  may  be  shed 
thereon  by  extrinsic  proof  as  to  their 
admissions  and  prior  conduct  and  deal- 
ingSy  will  control  the  court  in  determin- 
ing the  character  of  the  contract.  But 
it  should  be  noted  in  this  connection  that 
the  intention  of  the  parties  cannot  thus 
control  where  to  give  effect  to  their  ex- 
press or  implied  intent  would  be  vio- 
lative  of  the  principles  of  law  applicable 
to  contracts  of  sale  or  of  agency,  for  a 
contract  cannot  be  both.  And  while,  as 
hereafter  shown,  the  express  intent  of 
the  parties  is  not  to  be  ignored,  never- 
theless that  intent  is  governed  and  con- 
trolled by  the  actual  results  accom- 
plished by  the  contract. 

The  consignor  cannot  impose  upon  the 
consignee  the  burdens,  obligations,  and 
risks  of  a  purchaser  without  at  the  same 
time  exposing  himself  to  the  risks  inci- 
dent to  the  passing  of  the  title  from  him 
to  the  consignee;  nor  can  he  impose  upon 
the  consignee  these  obligations  and  risks, 
and  evade  the  risks  due  to  a  change  in 
title,  by  asserting  in  the  contract  the 
expressed  intention  of  the  parties  that 
it  is  to  be  construed  as  one  of  agency 
or  consignment.  And  this  pretense  will 
not  have  the  effect  of  enabling  him  to 
evade  the  necessity  of  recording  the  con- 
tract as  one  of  conditional  sale  in  order 
to  make  it  valid  as  to  the  consignee's 
oreditOTS  or  subsequent  purchasers,  if 
the  effect  of  the  contract  is  to  charge  the 
consignee  as  purchaser.  Since  the 
actual  results  of  the  contract  control  in 
its  construction,  the  real  question  is  as 
to  the  relation  established  between  the 
parties  by  the  contract,  and  this  ques- 
tion is  usual iy  one  of  law  to  be  deter- 


•  Depew  T,  Keyser  (1854)  3  Duer  (N.  Y.) 
335,  holding  that  the  construction  of  such 
a  conti'act  is  a  question  of  law. 

^American  Seeding  ^lach.  Co.  v.  Stearns 
(1905)  109  App.  Div.  192,  95  N.  Y.  bupp. 
830. 

ft  See  Infra   IV. 

•  Dr.  Miles  Meiiical  Co.  v.  John  D.  Park 
A  Sons  Co.  (1908)  90  C.  C.  A.  579,  164 
Fed.  803. 

7  In  Poirier  Mfg.  Co.  v.  Kitts  (1909)  18 
N.  D.  536,  120  N.  W.  558,  it  ia  said  that 
**the  word  'agent'  is  employed  in  more  than 
one  sense,  and  it  is  frequently  used  to 
indioatc  that  a  merchant  or  dealer  has  the 
<*xclu8iv€  right  to  sell  a  specified  article 
in  certain  territory,  when  in  fact  no  agency 
exists.  The  dealer  in  no  sense  represents 
the  manufacturer,  but  simply  buys  from 
him  in  the  regular  course  of  trade,  and 
sells  the  specified  article  to  the  public. 
The  public  in  such  case,  and  sometimes 
UR.A.1917B. 


mined  from  all  its  provisions,?  except 
that  where  it  is  not  clear  whether  a  con- 
tract is  one  of  sale  or  consignment  for 
sale  its  interpretation  becomes  a  mixed 
question  of  law  and  fact,  based  upon  the 
acts  of  the  parties  thereunder.^  As  here- 
inafter shown,  the  conduct  and  dealings 
of  the  parties  may  be  resorted  to  to  de- 
termine the  character  of  the  contract, 
and  under  some  circumstances  these  mat- 
ters furnish  the  real  test  and  are  deci- 
sive in  this  regard.^ 

//.  Controlling  effect  of  designation  of 

contract. 

a.  Use  of  term  "agenV^  or  **agency." 

It  being  a  rule  of  law  relative  to  the 
construction  of  contracts  containing  pro- 
visions peculiar  to  contracts  of  sale  and 
to  contracts  of  agency  or  bailment  for 
sale^  that  the  parties  thereto  cannot 
change  the  real  character  of  the  contract 
by  expressing  therein  their  intentions  in 
that  regard,  or  by  designating  or  agree- 
ing as  to  its  character,  it  follows  that 
it  matters  but  little  what  the  parties 
style  the  agreement;  its  character, 
whether  of  sale  or  of  agency,  will  de- 
pend upon  the  meaning  and  intent  of  the 
instrument  as  a  whole.®  For  example, 
there  is  no  magic  in  the  word  "agency." 
It  is  often  used  in  contracts  where  the 
real  relationship  between  the  parties  is 
that  of  seller  and  buyer,''  and  it  is  not 
uncommon  for  one  to  become  the  sole 
"agent"  for  the  sale  of  specific  articles 
obtained  only  by  purchase.*  Hence  the 
term  "agent"  as  used  in  a  contract  of 
this  character  does  not  have  the  effect 
of  making  it  a  contract  of  agency  where 
other  provisions  make  it  one  of  absolute 
sale.*      And    the    fact    that    numerous 


the  dealer  himself,  frequently  refer  to  thia 
as  an  'agency'  for  the  article." 

Ex  parte  White  (1871)  L.  R.  6  Ch.  (Eng.) 
397,  40  L.  J.  Bankr.  N.  S.  73,  24  L.  T.  X. 
S.  45,  19  Week.  Rep.  488. 

8  Henry  Bill  Pub.  Co.  v.  Durgin  (1894) 
101  Mich.  458,  59  N.  W.  812. 

•  American  Seeding  Mach.  Co.  ▼.  Stearns 
(N.  Y.)   Bupra. 

Mennis  v.  E.  N.  Manning  &  Co.  (1907) 
136  111.  App.  406;  Bendix  v.  Staver  Car- 
riage Co.  (1012)  174  111,  App.  589. 

Mitchell  Wagon  Co.  v.  Poole  (1916)  — 
C.  C.  A.  — ,  235  Fed.  817,  declaring  that 
the  fact  that  the  contract  is  designated 
"agent's  commission  agreement,'*  and  that 
it  purports  to  appoint  one  party  thereto 
the  other's  ageftt  for  the  sale  of  farm 
wagons,  ia  not  conclusive  as  to  the  char* 
acter  of  the  contract,  and  it  may  he  of 
little  weight,  for  it  may  turn  out  to  be  a 
mere  pretense. 
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words  and  phrases  usually  found  in 
agency  contracts  are  employed  in  a  eon- 
tract  of  sale  does  not  make  it  one  of 
agency.**  Nor  does  the  fact  that  a  con- 
tract for  the  sale  of  the  product  of  one 
of  the  parties  thereto  recites  that  the 
other  party  shall  have  the  sole  agency 
for  such  product  in  a  designated  local- 
ity.** And  "where  a  contract  is  entered 
into  in  the  form  of  an  agency  contract, 
for  the  purpose  of  evading  the  statute 
requiring  all  documents  reserving  title 
in  the  seller  to  be  recorded,  it  will  not 
be  given  the  protection  accorded  agency 
contracts.** 

b.  Use  of  term  "consign**  or  "consign. 

ment.*' 

As  already  pointed  out  in  referring 
to  the  use  of  the  term  "agency"  or 
"agent"  in  a  contract  of  this  character, 
merely  designating  a  contract  to  be  of  a 
certain  character  does  not  have  the  effect 
of  making  it  of  that  character,  where 
such  a  construction  is  contrary  to  its 
clear  legal  effect.  And  this  rule  also 
applies  where  a  contract  is  designated  a 
f'onsignment  contract.  While  ordinarily 
this  term  imports  a  reservation  of  title 
in  the  consignor  and  a  mere  transfer  to 
the  consignee  of  the  possession  of  the 


consigned  article,**  yet,  where  the  eon- 
tract  by  its  terms  is  otherwise  one  of 
sale  and  the  title  to  the  consigned  goods 
passes  thereunder,  either  absolutely  or 
contingently,  the  use  therein  of  the 
terms  "consigned"  or  "consignment"  will 
not  have  the  effect  of  changing  the  con- 
tract from  one  of  sale  to  one  of  consigrn- 
ment.**  But  where  title  is  reserved  by 
the  consignor  in  a  contract  containing 
apt  words  of  consignment,  it  cannot  be 
held  to  be  a  conditional  sale  rather  than 
a  bailment  for  sale,  unless  other  provi- 
sions therein  have  the  legal  effect  of  ren- 
dering it  in  fact  a  sale  without  regard  to 
the  declared  intent  of  the  parties.** 

c.  Use  of  €tpt  t€t*nts  of  sale. 

On  the  other  hand,  where  a  contract 
purports  to  be  one  of  sale,  and  not  con- 
signment, and  describes  the  parties 
thereto  as  vendor  and  purchaser,  it  nega- 
tives the  idea  of  agency,  and  it  will  be 
construed  to  be  a  contract  of  sale, 
e8}>ecially  where  it  evidences  the  inten- 
tion of  charging  the  consignee  as  pur- 
chaser, even  though  the  consignor,  by 
other  provisions  in  the  contract,  seeks 
to  secure  for  himself  the  benefits  and 
immunities  of  a  principal  in  a  contract 
of  agency.**    Thus,  a  contract  of  sale  is 


10  Compare  with  Norton  v.  Melick  (1898)  I 
97  Iowa,  664,  66  N.  W.  780,  wherein  it  is  I 
declared  that,  where  the  parties  have  plain- 
ly and  unequivocally  expressed  in  the  con- 
tract that  it  is  an  agency  agreement,  and 
not  a  sale,  and  title  does  not  pass,  there 
is  no  room  for  any  other  construction. 

11  Roosevelt  v.  Nusbaum  (1902)  75  App. 
Div.  117,  77  If.  Y.  Supp.  467. 

WChickering  v.  Bartress  (1889)  130  111, 
206,  17  Am.  St.  Rep.  309,  22  N.  E.  542; 
Barnes  Safe  &  Lock  Co.  v.  Bloch  Bros. 
Tobacco  Co.  (1893)  38  W.  Va.  158,  22 
L.R.A.  850,  46  Am.  St.  Rep.  846,  18  S.  E. 
482. 

Sturm  V.  Baker  (1893)  150  U.  S.  312, 
37  L.  ed.  1093,  14  Sup.  Ct.  Rep.  99;  Harris 
V.  Coe  (1898)  71  Conn.  159,  41  Atl.  652; 
Powell  V.  Wallace  (1890)  44  Kan.  656,  25 
Pac.  42;  B.  F.  Stui-tevant  Co.  v.  Cumber- 
land, D.  &  Co.  (1907)  106  Md.  587.  68  Atl. 
351,  14  Ann.  Cas.  675;  Wasey  v.  Whitcomb 
(1911)  167  Mich.  58,  132  N.  W.  572; 
Rolker  v.  Great  Western  Ins.  Co.  (1866) 
3  Keyes  (N.  Y.)  23. 

Re  Wells  (1905)  140  Fed.  752,  holding 
that  thei'e  is  no  magic  in  the  word  ''con- 
signed" as  used  in  such  a  contract. 

l«  Compare  with  Smith  v.  Barker  (1893) 
102  Ala.  679,  15  So.  340,  holding  that  the 
mere  fact  that  a  consignment  of  goods  to 
ix  dealer  was  for  sale  on  commission  only 
docs  not,  without  other  evidence,  show 
that  the  title  did  not  pass  as  against  at-  ! 
taching  creditors  of  the  consignee.  • 

L.R.A.1917B. 


And  Bailey  v.  Capelle  (1834)  1  Harr. 
(Del.)  449,  holding  that  a  consignment  fair- 
ly and  regularly  made  passes  the  property 
to  the  consignee,  and  it  cannot  afterwards 
be  seized  as  the  property  of  the  consignor. 

"Re  Rabenau  (1902)  118  Fed.  471;  D. 
M.  Ferrt  &  Co.  V.  Hall,  ante,  620;  Snelling 
V.  Arbnckle  Bros.  (1898)  104  6a.  362,  30 
S.  JE.  863;  Arbuckle  Bros.  v.  Kirkpatrick 
(1897)  98  Tenn.  221,  36  L.R.A.  285,  60  Am. 
St.  Rep.  854,  39  S.  W.  3;  Arbuckle  Bros, 
v.  Gates  (1898)  95  Va.  802,  30  S.  E.  496. 

i»Re  Harris  (1914)  214  Fed.  482. 

1«  Mifthawaka  Woolen  Mfg.  Co.  v.  West- 
veer  <1911)  112  C.  0.  A.  109,  191  Fed.  465, 
holding  that  the  use  of  such  terms  as 
"vendor*'  and  ^'purchaser,"  and  a  provision 
that  the  goods  are  sold  subject  the  vendor 
having  them  in  stock,  negative  the  idea  of 
agency. 

McKenzie  v.  Roper  Wholesale  Orocerv  Co. 
(1911^  9  Ga.  A-pp.  185,  70  S.  E.  081,  hold- 
ing that  a  recital  in  a  contract  that  the 
one  party,  in  order  to  obtain  goo<la  and 
credit  from  the  other  party,  covenants  and 
agrees  that  he  will  pui^chase  all  goods  to 
be  used  by  him  from  the  other  party, 
does  not  indicate  that  the  goods  are  mere- 
ly consigned  for  sale  with  no  obligation 
resting  upon  the  consignee  unless  he  sells 
them,  but  it  evidences  a  plan  whereby  one 
party  purchases  from  the  other  on  credit, 
and  secures  the  indebtedness  by  allowing 
the  seller  to  reserve  the  legal  title;  hence 
the  property  is  subject  to  execution  in  be- 
half of  the  creditors  of  the  consignee. 
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not  changed  into  one  of  agency  by  the 
fact  that  the  purchase  price  in  amount 
depends  upon  the  amount  for  which  the 
purchaser  sells  the  goods ;  ^^  or  that  he 
has  the  right  to  return  the  goods  remain- 
ing unsold  at  the  end  of  the  season  ^* 
and  the  selling  price  is  fixed  by  the  con- 
signor; ^  or  by  a  provision  that  the  un- 
sold goods  shall  be  carried  over  the 
season,*^  or  by  designating  the  compen- 
sation of  the  consignee  as  a  commission, 
fixing  the  selling  price,  and  in  other  ways 
restricting  the  manner  of  sale.**  And 
the  fact  that  the  consignee  was  to  turn 
over  to  the  consignor  the  notes  he  re- 
ceived from  purchasers  of  the  consigned 
goods,  to  be  held  as  collateral  to  his  own 
notes,  does  not  change  the  transaction 
from  a  sale  to  an  agency.^ 


Ill,  As  affected  hy  particular  pravU 

9ions» 

a.  In  gefteral. 

While  a  contract  will  not  be  construed 
to  pass  title  from  one  party  thereto  to 
the  other,  if  it  is  ambiguous  in  this  re- 
gard,*' nevertheless,  as  already  seen,  the 
fact  that  it  contains  repugnant  provi- 
sions will  not  prevent  its  being  con- 
strued to  pass  the  title  to  the  subject 
matter.  And  since  it  is  the  results  ac- 
complished by  a  contract  of  this  char- 
acter that  determine  whether  it  is  one 
of  sale  or  agency,  the  decisive  test  is 
whether  in  its  final  results  the  contract 
creates  the  relationship  of  principal  and 
agent  or  seller  and  purchaser,  and  this 
is,  of  course,  to  be  determined  by  ascer- 


Hennev  Buggv  Co.  v.  Cathels  (1899) 
110  Iowa,  24,  81  N,  W.  164,  holding  that 
a  contract  in  the  form  of  an  order  for 
buggies,  and  providing  for  a  certain  dis- 
count if  cash  is  paid,  is  one  of  sale,  and 
not  of  bailment,  although  there  is  a  pro- 
vision that  the  title  to  tlie  articles  and 
the  proceeds  of  sales  thereof  shall  remain 
in  the  consignor  until  the  goods  are  paid 
for  in  caish. 

WBalch  V.  Ashton  (1880)  54  Iowa,  123, 
6  N.  W.  146,  holding  that  a  contract  is  one 
of  sale,  and  not  of  agency,  where  it  recites 
that  one  party  thereto  lias  received  from 
the  other  a  quantity  of  goods  to  be  paid 
for  by  his  note,  the  goods  to  be  sold,  and 
the  amount  to  be  paid  therefor  to  depend 
upon  the  amount  received  from  the  sales. 

"Robinson  v.  Fairbanks  (1886)  81  Ala. 
132,  1  So.  552,  holding  that  a  contract  is  a 
sale,  and  not  a  bailment,  where  it  provides 
that  the  goods  are  to  be  delivered  to  one 
of  the  parties  to  be  paid  for  at  a  designated 
time,  and  that  the  consignor  shall  take  back 
any  unsold  goodie;  lience  a  purcltaser  of  the 
goods  prior  to  the  time  designated  takes  a 
good  title  thereto. 

Furst  Bros.  v.  Commercial  Bank  (1903) 
117  Ga.  472,  43  S.  E.  728,  declaring  that 
title  passes  under  a  sale  of  goods  to  a  retail 
<lealer,  although  the  contract  provides  that 
he  may  return  unsold  goods,  and  holding 
that  in  this  regard  the  contract  differs  from 
one  providing  that  goods  shall  be  sold  on 
account  of  the  consignor  and  that  there 
shall  be  no  sale  until  the  goods  are  actually 
Bold,  since  in  the  latter  case  the  consignee 
is  a  mere  bailee  until  the  condition  is  met. 
He  can,  however,  sell  the  goods  and  pass 
title  to  the  purchaser. 

19  Ex  parte  Flaunagan  (1875)  2  Hughes, 
264,  Fed.  Cas.  No.  4,855,  holding  that,  where 
a  contract  provided  that  the  consignee  was 
to  be  primarily  responsible  for  all  sales  of 
the  consigned  goods  he  made,  and  lie  was 
to  pay  for  the  same  by  acceptances  payable 
at  sight  or  in  a  short  time,  and  was  to  re< 
ceive  a  commission  based  on  the  price  of 
the  article  fi.Ked  in  advance  by  the  con- 
signor, and  at  the  end  of  the  season  to 
UR.A.1917B. 


be  credited  with  goods  remaining  in  his 
hands,  it  constituted  a  sale,  and  not  a  ship- 
ment on  a  del  credere  agreement,  although 
the  terms  "agency,"  "guaranty,"  and  "com- 
mission" were  used  therein. 

«0  Barnes  v.  Morse  (1890)  38  IlL  App. 
274,  holding  that,  where  a  contract  between 
a  manufacturer  and  retail  dealer  was  in 
the  form  of  an  order  for  the  goods  4^sig- 
nated  therein  at  stated  prices,  the  mere 
fact  that  it  contained  a  provision  that 
goods  not  sold  tliat  year  would  be  carried 
on  next  year's  time  did  not  change  the 
character  of  the  transaction,  and  &at  it 
constituted  a  sale,  and  not  a  bailment. 

«i  Baldwin  v.  Feder  (1909)  135  App.  Div. 
97,  119  N.  Y.  Supp.  1044,  holding  that  a 
contract  appointing  one  party  the  others 
sole  and  exclusive  selling  agent  in  the 
United  States  for  certain  articles  for  a 
designated  period  of  time,  the  agent  agree- 
ing to  purchase  a  certain  quantity  of  goods 
each  week,  and  not  to  sell  the  same  for  less 
tlian  a  certain  price,  and  to  account  for  the 
goods  sold  at  a  minimum  price,  is  a  con- 
tract of  sale,  although  there  are  provisions 
restricting  the  sale  of  the  goods  by  the 
agent. 

S2  Jackson  v.  State  (1911)  2  AU.  App.  226, 
57  So.  110,  holding  that  when  a  contract 
provides  that  goods  delivered  for  resale  are 
to  be  settled  for  by  the  j^mrchaser  in  cash 
or  in  notes  running  to  the  consignor,  and 
that,  if  notes  are  taken,  they  shall  be  held 
as  collateral  to  the  indebtedness  of  the 
consignee  for  the  goods  consigned,  it  is  a 
contract  of   sale,  and   not  a   consignment. 

America  Seeding  Mach.  Co.  v.  Steams 
(1905)  109  App.  Div.  192,  95  N.  Y.  Supp. 
830,  holding  that  an  instrument  in  the 
form  of  a  contract  of  sale  is  not,  as  a  matter 
of  law,  changed  to  a  consignment  contract 
by  the  inclusion  therein  of  a  provision  that 
purchasers'  notes  will  be  accepted  in  pay- 
ment of  the  consigned  article. 

Atlanta  Guano  Co.  v.  Phipps  (1897)  — 
Tenn.  — ,  41  S.  W.  1087. 

M  American  Seeding  Mach.  Co.  v.  Stearns 
(K.  Y.)  supra. 
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taining^  its  controlling  proTisions.  If 
these  provisions  are  essential  or  funda- 
mental to  sale  contracts,  and  inconsist- 
ent with  the  essentials  of  an  agency  or 
consignment  eontract,  the  contract  will 
be  construed  to  create  the  relation  of 
buyer  and  seller.  On  the  other  hand,  if 
the  controlling  provisions  are  essential 
to  an  agency  or  consignment  contract, 
and  inconsistent  with  a  contract  of  sale, 
the  contract  will  be  construed  to  create 
the  relation  of  principal  and  agent. 
While  it  is  not  practical  to  classify  the 
cases  presenting  this  question  so  as  to 
bring  in  juxtaposition  all  the  different 
subsidiary  and  incidental  provisions  of 
the  contract,  an  attempt  has  been  made 
to  bring  together  the  cases  involving  the 
fundamental  principles  peculiar  to  these 
different  contracts,  in  order  to  indicate 
the  effect  of  such  provisions  in  constru- 
ing the  contract  as  to  its  character. 


b.  Imposition  upon  consignee  of  obli- 
gation  to  pay  the  purchaBe  price. 

As  pointed  out,  a  contract  embodying 
the  characteristics  of  both  a  contract  of 
sale  and  of  agency  cannot  be  both,  and 
its  character  in  this  regard  will  be  de- 
termined by  the  controlling  provisions, 
the  contract  being  construed  as  a  whole. 
If  such  provisions  are  essential  to  a  con- 
tract of  sale,  and  are  inconsistent  with 
a  contract  of  agency,  the  contract  will 
be  construed  to  be  a. sale.  For  example, 
it  is  essential  to  a  contract  of  sale  that 
the  title  shall  pass  absolutely  or  condi- 
tionally from  the  one  party  to  the  other, 
and  that  a  correlative  obligation  to  pay 
the  purchase  price  Ls  imposed:  hence, 
where  a  contract  icontains  these  features 
in  such  form  as  to  operate  to  pass  the 
title  absolutely  or  contingently,  it  will 
be  construed  to  be  a  contract  of  sale,** 


M  Coweta  Fertilizer  Co.  v.  Brown  (1908) 
8n  C.  C.  A.  612,  163  Fed.  162,  holding  that 
where  the  goods  were  consigned  for  resale, 
the  consignor  reserving  title,  and  there  was 
no  right  reserved  in  the  consignee  to  return 
the  unsold  goods,  and  he  was  under  obliga- 
tion to  settle  and  pay  for  the  same  at  a 
certain  time  whether  they  were  sold  or 
not,  the  transaction  constitutes  a  sale,  and 
not  a  bailment,  although  the  proceeds  of 
resales  were  charged  with  a  trust  in  favor 
of  the  consignor. 

Walter  A.  Wood  Mowing  k  Reaping 
Much.  Co.  V.  Brooke  (1874)  2  Sawy.  576, 
Fed.  Cap.  No.  17,980,  holding  that  where  a 
i^ontract  gave  an  exclusive  right  to  one  par- 
ty to  sell,  in  a  certain  territory,  machines 
manufactured  by  the  other  party,  to  be 
paid  for  at  designated  prices,  it  constituted 
a  sale;  and  where  subsequent  shipments 
were  ordered  at  different  times,  and  they 
were  shipped  at  the  risk  of  the  purchaser 
such  shipments  constituted  sales,  and  not 
consignments  with  a  reservation  of  title. 

Roach  v.  Whitfield  (1910)  94  Ark.  448, 
140  Am.  St.  Rep.  131,  127  S.  W.  722,  hold- 
ing that  where  goods  are  delivered  by  a 
wholesaler  to  a  retailer  at  a  fixed  price,  the 
latter  having  the  absolute  control  over  them 
with  power  to  fix  the  selling  price,  although 
title  is  reserved  by  the  wholesaler,  the 
transaction  constitutes  a  sale,  and  not  a 
bailment  for  the  mutual  benefit  of  the  par- 
ties. 

King  Powder  Co.  v.  Dillon  (1908)  42  Colo. 
316,  96  Pac.  439,  distinguishing  between  a 
contract  under  which  goods  were  consigned 
for  sale  on  commission,  the  consignee  be- 
ing charged  the  schedule  price  and  allowed 
a  designated  commission,  and  it  guaranty- 
ing all  accounts  for  goods  sold,  and  a  con- 
tract under  which  the  consignor  assumed 
the  risk  of  the  goods,  retained  the  title 
to  the  property  until  sold,  required  no  guar- 
anty of  payment  of  purchasers'  accounts, 
and  allowed  the  consignee  a  certain  com- 
mission for  selling  the  goods. 
L.R.A.19r:B. 


McKenzie  v.  Roper  Wholesale  Grocery 
Co.  (1911)  9  Ga.  App,  185,  70  S.  E.  981, 
declaring  that  "if  the  person  to  whom  the 
possession  of  the  property  is  delivered  gets 
it  by  virtue  of  a  contract  of  purchase  (i.  e., 
gets  it  under  such  circumstances  that  the 
person  parting  with  the  possession  can  sue 
for  the  purchase  price,  irrespective  of  wheth- 
er the  person  to  whom  the  possession  is 
delivered  has  sold  or  otherwise  disposed  of 
the  goods),  the  contract  is  one  of  condi- 
tional sale,  notwithstanding  it  may  impose 
limitations  upon  the  purchaser's  right  to 
dispose  of  the  property  and  may  require  a 
definite  plan  of  accounting.  On  the  other 
hand,  if  the  effect  of  the  contract  is  that 
the  property  is  delivered  from  the  bailor  to 
the  bailee  with  the  understanding  that  the 
title  is  to  remain  in  the  bailor,  and  the 
bailee  does  not  assume  initial  responsibility 
to  pay  the  purchase  price,  it  is  ordinarily 
not  a  conditional  sale,  but  is  a  consign- 
ment, although  the  bailee  may  have  the 
option  of  purchasing  the  goods  themselvea 
by  paying  a  stipulated  price,  or  may  have 
a  right  to  sell  them  to  other  person**  upon 
accounting  to  the  bailor  for  a  stipulated 
sum,  and  though  the  bailee's  compensation 
in  the  matter  may  depend  upon  such  profit 
as  he  shall  realize  on  the  difference  between 
the  price  at  which  the  goods  are  consigned 
and  the  price  at  which  they  are  sold,  and 
though  the  bailee  may  be  re5q[)onsible  to  the 
bailor  for  the  value  of  such  goods  as  he 
may  sell  on  credit,  whether  ho  collects  from 
the  purchasers  or  not.  So  that,  in  determin- 
ing whether  a  contract  is  to  be  construed 
as  a  conditional  sale  or  construed  as  a 
consignment,  many  of  the  details  of  the 
transaction  may  be  disregarded,  except  in 
so  far  as  they  may  be  more  or  less  evi- 
dentiary of  the  one  thing  by  which  these 
two  forms  of  contract  arc  Icjrally  dif- 
ferenced.— and  that  thin<j  is  whether  the 
bailee  upon  receipt  of  the  goods  a^fiumes 
liability  for  the  purchase  price.  If.  upon 
delivery  of  the  goods,   credit  is  extended. 
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even  though  the  purchaser  is  styled  the  agent  of  the  seller,  or  the  contract  is 


and  the  relation  of  debtor  and  creditor 
arifles  between  the  parties,  and  the  creditor 
reserves  the  title  to  the  goods  as  security, 
the  transaction  is  a  conditional  sale,  within 
the  purview  of  our  statute.  In  consign- 
ments the  bailee  is  merely  the  agent  of  the 
bailor,  and  the  bailor  cannot  force  him  to 
pay  for  the  goods,  unless  he  has  sold  them, 
has  appropriated  them  to  his  own  use,  or 
has  violated  the  contract  of  agency.  The 
fact  that  the  bailor  has  a  right  to  rescind 
the  contract  and  take  back  his  goods  with 
or  without  legal  process  is  not  a  test;  for, 
where  the  parties  so  stipulate,  the  sale 
may  be  rescinded  for  the  breach  of  a  con- 
dition subsequent,  and  in  conditional  sales 
this  is  essentially  so,  and^  of  course,  an 
agency  can  ordinarily  be  revoked." 

People  use  of  Phoenix  Nursery  Co.  v.  Mid- 
kiff  (1897)  71  111.  App.  141,  holding  that  a 
contract  which  charges  the  agent  absolutely 
for  the  purchase  price  of  the  consigned 
goods,  leaving  him  to  obtain  his  remunera- 
tion by  selling  at  prices  fixed  hj»  him  in 
excess  of  what  he  paid,  constitutes  a  sale, 
although  there  is  also  a  provision  authoriz- 
ing the  seller  to  take  over  all  the  original 
orders  and  to  deliver  the  goods  thereunder 
and  apply  the  proceeds  upon  his  account 
against  the  agent,  and,  when  the  account  is 
satisfied,  to  turn  over  the  balance  of  the 
stock,  to  the  latter. 

David  Bradley  Mfg.  Co.  v.  Raynqr  (1896) 
70  m.  App.  639,  holding  that,  where  a 
contract  provides  that  the  consicpiee  shall 
pay  for  the  goods  consigned  at  designated 
prices  and  on  certain  terms,  and  that  the 
consignor  shall  carry  over  all  goods  remain- 
ing unsold,  the  transaction  constitutes  a 
sale. 

Alpha  Checkrower  Co.  v.  Bradley  (1898) 
105  Iowa,  537,  75  N.  W.  369,  holding  that, 
although  a  contract  purported  to  be  one  of 
Rgency,  the  fact  that  it  fixed  the  price 
the  agent  was  to  pay  and  the  time  of  pay- 
ment precluded  the  idea  of  agency,  and 
made  it  one  of  sale,  there  being  nothing  in 
the  contract  requiring  the  agent  to  sell 
in  the  name  of  his  principal,  or  providing 
that  the  title  to  the  property  should  remain 
in  the  latter. 

Warder  v.  Hoover  (1879)  51  Iowa,  491, 
1  N.  W.  795,  holding  that  the  fact  that  the 
person  styled  as  agent  in  a  contract  of 
this  character  was  to  pay  cash  on  delivery 
for  the  consigned  goods  is  of  controlling  im- 
portance in  determining  whether  the  con- 
tract was  one  of  agency  or  sale. 

Albert  v.  Lindau  (1877)  46  Md.  334,  hold- 
ing that  if  goods  are  in  fact  sold  on  credit 
instead  of  being  trusted  to  the  consignee 
for  sale  as  agent,  or  if  the  agreement  is 
merely  colorable,  and  not  made  in  good 
faith,  but  intended,  under  the  guise  of  an 
agency  contract,  merely  to  protect  the  prop- 
erty until  sold  from  the  creditors  of  the 
purchaser,  it  constitutes  a  sale,  and  not  an 
agency. 

Xorris  v.  Boston  Music  Co.  (Minn.)  ante, 
615,  holding  that  the  absence  of  a  provision 
entitling  the  consignee  to  acquire  title  to 
L.R.A.1917B. 


the  consigned  goods,  or  imposing  upon  him 
any  obligation  to  pay  therefor,  indicates 
the  contract  to  be  one  of  consignment,  and 
not  of  sale.    See  infra,  h. 

Thomson  v.  Batcheller  (1909)  134  App. 
Div.  506,  119  N.  Y.  Supp.  577,  aflTirmed  in 
(1911)  201  N.  Y.  551,  94  N.  E.  619,  holding 
that  a  contract  containing  appropriate  and 
apt  words  for  the  purchase  and  sale  of  a 
business,  and  a  license  to  use  the  trade- 
marks of  the  seller,  is  a  contract  of  sale, 
and  not  in  any  sense  a  partnership  con- 
tract, and  hence  a  proceeding  for  an  ac- 
counting  cannot   be   based   thereon. 

Weston  V.  Brown  (1899)  158  N.  Y.  360, 
63  X.  E.  36,  holding  that  a  contract  is  one 
of  sale,  and  not  of  agency,  where  it  re- 
cites that  one  party  thereto  agrees  to  sell  at 
a  designated  price  and  ship  to  the  other 
party  certain  articles  for  export  trade,  which 
are  to  be  kept  by  the  consignee  at  a  desig- 
nated place  until  sold,  and  provides  that 
the  title  to  the  property  and  the  proceeds 
of  the  sales  thereof  shall  be  and  remain  in 
the  consignor  until  the  property  is  paid  for 
in  full,  this  latter  clause,  however,  not 
in  any  way  to  limit  or  restrict  sales  of 
goods  to  bona  fide  purchasers. 

Smith  V.  Williams  (1004)  90  App.  Div. 
507,  86  N.  Y.  Supp.  506,  holding  that  where 
the  consigned  goods  were  in  any  event  to 
be  paid  for  by  the  consignee  at  a  designated 
price,  and  no  right  was  reserved  to  control 
or  in  any  way  to  interfere  with  sales  he 
might  make,  except  that  the  title  was  re- 
served, the  transaction  constituted  a  condi- 
tional sale  with  the  title  remaining  in  the 
consignor. 

Vosbury  v.  Mallory  (1902)  70  App.  Div. 
247,  76  N.  Y.  Supp.  480,  holding  that  a  con- 
tract by  which  one  of  the  parties  thereto 
agrees  to  purchase  an  article  manufactured 
by  the  other  party  at  a  certain  price,  and 
to  sell  the  same  in  a  certain  locality,  and 
further  agrees  to  advertise  and  push  such 
sales  and  make  such  articles  his  leader,  is 
one  of  sale,  and  not  of  agency. 

Vereinigte  Pinsel-Fabriken  v.  Rogers 
(1900)  52  App.  Div.  629,  31  N.  Y.  Civ.  Proc. 
Rep.  37,  66  N.  Y.  Supp.  478.  holding  that 
under  a  contract  providing  that  one  party 
thereto  shall  have  the  sale  of  all  the  goods 
the  other  party  manufactures  for  the  Unit- 
ed States,  and  for  making  such  sales  shall 
receive  a  designated  commission,  whether 
the  sales  are  made  by  the  one  party  or 
the  other,  and  that,  where  the  sales  are 
made  by  the  consignee  from  stock  on  hand, 
he  will  also  be  allowed  a  certain  discount 
from  the  invoice  price,  and  that  he  shall 
run  no  risk  for  goods  sold  except  such  as 
are  sold  in  his  name  from  his  stock  on 
hand — as  to  sales  from  stock  on  hand  the 
title  passee  to  the  consignee  at  the  time 
the  sales  are  made. 

Kellam  v.  Brown  (1893)  112  N.  C.  451. 
17  S.  E.  416,  holding  that  a  contract  is 
one  of  sale,  and  not  a  consignment  for 
sale,  where  it  provides  that  the  seller  will 
not  sell  to  any  other  person  in  that  locality, 
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styled  one  of  agency*^  or  oonsignment.'^  Thas,  a  person  to  whom  goods  are  eon- 


and  the  buyer  shall  not  handle  similar  goods 
of  any  other  make,  and  that  he  will  keep 
his  stock  of  goods  up  to  a  certain  amount, 
and  will  sell  at  the  established  price. 

Braunn  &  Fitts  v.  Keally  (1892)  146  Pa. 
519,  28  Am.  St.  Rep.  811,  23  Atl.  389,  hold- 
ing to  be  one  of  sale,  and  not  of  agency,  a 
contract  providing  that  the  goods  are  to  be 
billed  at  certain  prices  less  a  stipulated 
discount,  the  consignee  to  pay  the  freight 
and  to  receive  for  his  services  in  selling 
the  goods  whatever  price  he  obtains  over 
and  above  the  purchase  price  and  the 
freight. 

Ruthrauff  v.  Hagenbuch  (1868)  68  Pa. 
103,  holding  that,  as  between  the  parties, 
a  contract  is  one  of  sale  where  it  recites 
that  the  one  party  thereto  agrees  to  and 
does  sell  to  the  other  party  certain  prop- 
erty at  a  designated  price,  and  the  latter 
agi'ees  to  resell  the  same  for  the  best  price 
he  can  obtain,  and  account  for  all  he  re- 
ceives over  and  above  the  stipulated  price. 

Bridgeport  Organ  Co.  v.  Guldin  (1894) 
3  Pa.  Dist.  R.  649,  holding  that  a  radical 
distinction  between  a  bailment  and  condi- 
tional sale  is  the  fact  that  in  the  former 
there  is  a  right  or  duty  to  return  the  prop- 
erty, while  in  the  latter  there  is  a  liability 
to  retain  and  pay  for  it. 

Texas  Brewing  Co.  v.  Templeman  (1896) 
90  Tex.  277,  38  S.  W.  27,  holding  to  be 
one  of  sale,  and  not  of  agency,  a  contract 
by  one  party  to  give  to  another  the  sole 
representation  and  sale  of  its  products  in 
a  certain  territory  and  to  furnish  such 
products  at  designated  prices  to  be  paid 
for  by  the  consignee  with  his  acceptances 
with  each  and  every  invoice,  the  consignor 
having  also  placed  this  construction  upon 
the  contract  by  suing  thereon  for  the  price 
of  goods  received  .thereunder. 

Compare  with  Mitchell  Wagon  Co.  v. 
Poole,  infra,  note  33. 

MBendix  v.  Staver  Carriage  Co.  (1912) 
174  111.  App.  589,  holding  that,  even  though 
a  contract  is  styled  an  agency  agreement 
and  purports  to  grant  the  exclusive  right 
to  sell  the  consignor's  product  in  a  certain 
territory,  as  between  the  parties  it  is  never- 
theless a  contract  of  sale  where  the  con- 
signee is  prohibited  from  contracting  or 
selling  in  the  consignor's  name  or  behalf, 
and  is  required  to  pay  cash  on  delivery  of 
the  consigned  goods. 

Mennis  v.  E.  N.  Manning  &  Co.  (1907) 
136  111.  App.  406,  holding  that,  although 
words  of  agency  are  used  in  a  contract 
under  which  goods  are  delivered  for  resale, 
the  contract  is  nevertheless  one  of  abso- 
lute sale  where  there  is  no  provision  for 
the  return  of  the  goods  if  unsold,  and 
the  consignee  is  required  to  remit  for  the 
goods  within  a  designated  time  after  re- 
ceiving them,  without  reference  to  whether 
or  not  he  has  sold  them,  and  there  are  no 
restrictions  upon  the  price  or  terms  for 
which  he  is  to  make  sales. 

Henry  Bill  Pub.  Co.  v.  Durgin  (1894)  101 
Mich.  458,  59  N.  \V.  812,  holding  that, 
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where  a  contract  purports  to  be  an  agency 
contract  and  provides  that  the  agent  may 
return  the  unsold  portion  of  the  goods  and 
have  his  accoimt  credited  with  the  amount 
paid  for  them,  and  also  that  the  goods  shall 
be  sold  for  cash  on  delivery,  the  transaction 
is  a  sale  and  the  title  to  goods  delivered 
without  payment  paases  to  the  oonsignee, 
and  he  cannot  be  held  liable  for  the  wrong- 
ful conversion  of  the  goods  or  the  proceeds 
of  the  sale  thereof. 

People  V.  Newman  (1894)  99  Mich.  148, 
57  X.  W.  1073,  holding  that,  although  styled 
an  agency  contract,  the  contract  is  never- 
theless one  of  sale  where  it  provides  that 
the  agent  shall  account  at  a  certain  price 
for  all  goods  received,  and  that  for  his 
commission  he  is  to  have  all  he  sells  the 
goods  for  over  and  above  this  amount,  with 
no  restrictions  upon  his  power  to  sell,  even 
though  there  is  also  a  provision  reserving 
title  in  the  consignor.  In  this  case  the 
consignee  was  held  to  have  sold  the  goods 
(beer)  on  his  own  account  without  comply- 
ing with  the  law  relative  to  the  sale  of 
intoxicating  liquors. 

Com.  V.  Banker  Bros.  Co.  (1909)  38  Pa. 
Super.  Ct.  101,  affirmed  in  (1911)  222  U.  S. 
210,  56  L.  ed.  168,  32  Sup.  Ct.  Rep.  38, 
holding  that  a  contract  between  the  manu- 
facturer of  automobiles  and  a  retail  dealer, 
by  which  the  former  agrees  to  sell  to  the 
latter  its  automobiles  for  a  designated  price 
to  be  paid  in  cash,  containing  agreements 
with  reference  to  the  protection  of  the 
territory  given'  the  dealer  and  for  the  can- 
celation of  the  contract  under  certain  cir- 
cumstances, is  a  contract  of  sale,  and  not  of 
agency. 

Seyfert  v.  Herron  (1881)  11  W.  N.  C. 
(Pa.)  72,  holding  that  a  contract  which 
recites  that  one  of  the  parties  thereto  is 
to  have  the  sole  agency  in  a  certain  locality 
for  the  sale  of  the  goods  of  the  other 
party,  the  former  binding  himself  to  act  as 
agent  for  no  other  person  in  the  sale  of 
similar  goods  during  the  continuance  of 
the  contract,  and  the  latter  party  agreeing 
to  sell  his  goods  to  the  agent  for  a  certain 
price  and  on  designated  terms,  constitutes 
a  sale,  and  not  an  agency. 

Texas  Brewing  Co.  v.  Anderson  (1897)  — 
Tex  Civ.  App.  ~,  40  S.  W.  737,  holding 
that,  although  the  consignee  is  described 
in  the  contract  as  the  agent  of  the  con- 
signor, the  contract  is  nevertheless  one  of 
sale,  and  not  of  agency,  where  it  provides 
that  during  the  term  of  the  agency  the 
consignor  shall  furnish  his  manufactured 
product  to  the  consignee  for  sale  at  a  cer- 
tain place,  the  latter  to  pay  a  certain  fixed 
price  therefor  and  to  secure  the  payment 
thereof. 

Compare  with  Conable  ▼.  Lynch  (1876) 
45  Iowa,  84,  holding  that,  where  a  contract 
purports  to  be  one  of  agency,  it  will  be 
so  construed  although  there  is  a  provision 
that  the  agent  is  to  guarantee  all  notes 
taken  for  the  purchase  price,  and  that  he 
will   sell   all   the   property   consigned,   and 
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signed  at  a  fixed  priee,  to  be  sold  at 
such  piiee  and  on  such  terms  as  he  may 
fix,  is  a  pnrehaser,  and  not  an  agent,^ 
and  an  agreement  to  sapply  a  manufac- 
tured product  at  a  eertain  price  and  to 
give  the  exclusive  right  of  sale  to  the 
consignee  is  a  contract  of  sale,  and  not 
of  agency.** 

So  a  contract  has  been  held  to  be  a 
sale,  and  not  a  bailment,  although  it  pur- 
ported to  appoint  one  of  the  parties  the 
agent  of  the  other  for  the  sale  of  the 
latter's  product  in  a  certain  territory, 
and  contained  other  provisions  indicat- 
ing that  the  contract  -was  one  of  agency, 


where,  however,  it  contained  a  guaranty 
by  the  agent  that  he  would  sell  the 
articles  within  a  stipulated  time,  and  an 
agreement  to  advance  a  portion  of  the 
purchase  price  and  execute  his  notes 
for  the  balance,  for  the  payment  of 
which  the  consignor  agreed  to  take  notes 
given  by  the  purchasers  of  the  prop- 
erty.** And  a  contract  has  been  held 
to  be  one  of  sale,  and  not  of  agency,  not- 
withstanding the  inclusion  therein  of  apt 
words  of  agency,  where  the  price  to  be 
paid  by  the  consignee  for  the  consigned 
goods  was  fixed,  and  he  was  required  to 
execute  his  notes  in  payment  thereof.** 


if  he  does  not  he  will  pay  for  such  goods 
as  remain  unsold,  the  title  to  remain  in 
the  principal  until  payment,  hence  a  sale 
made  by  the  agent  in  payment  of  his  own 
debt  is  invalid. 

MRe  Linforth,  K.  &  Co.  (1877)  4  Sawy. 
370,  Fed.  Cas.  No.  8^69,  holding  a  contract 
in  form  a  consignment  contract  to  be  one 
of  sale  where  it  required  that  the  con- 
signed goods  be  paid  for  by  the  consignee 
at  a  certain  time. 

Peona  Mfg  Co.  v.  Lyons  (1804)  153  111. 
427,  38  N.  £.  661,  holding  that,  although 
in  form,  and  according  to  the  designation 
given  it  by  the  parties,  an  agreement  was 
for  the  consignment  of  goods  for  sale,  and 
although  the  contract  provided  that  the 
difference  between  the  selling  price  and  the 
purchasing  price  should  constitute  a  com- 
mission for  the  retail  dealer,  and  that  the 
proceeds  of  each  sale,  whether  in  cash  or 
notes,  were  to  be  delivered  to  the  consignor, 
and  the  latter  was  authorized  to  require  the 
return  of  all  unsold  goods  and  also  to  re- 
quire the  shipment  of  goods  to  other 
points  before  the  expiration  of  the  contract 
yet»  where  it  in  fact  provided  that  the  pur- 
chaser should  execute  and  deliver  his  note 
for  the  purchase  price,  and  there  was  no 
provision  entitling  the  consignee  to  return 
the  goods,  it  nevertheless  constituted  a 
sale  of  the  goods  when  delivered,  and  they 
were  subject  to  levy  by  the  creditors  of  the 
consignee. 

Boehm  v.  Griebenow  (1898)  78  IlL  App. 
675,  holding  that,  where  goods  are  delivered 
under  an  alleged  consignment  contract  by 
the  terms  of  which  the  consignee  is  entitled 
to  fix  the  price  of  resale,  the  only  restriction 
beinff  with  reference  to  the  payment  of  the 
purchase  price  when  a  given  quantity  of 
the  goods  are  sold,  the  transaction  consti- 
tutes a  sale,  and  not  a  consignment,  al- 
though the  latter  term  is  employed  in 
describing  it. 

A.  A.  Ck>oper  Wagon  &  Buggy  Co.  v. 
Wooldridge  (1903)  08  Mo.  App.  648,  73  S. 
W.  724,  holding  that  a  contract  reciting  a 
sale  to  the  consignee  of  certain  articles  at 
a  designated  price  payable  at  specific  times 
is  one  of  sale,  notwithstanding  the  inclusion 
therein  of  the  words,  "terms,  commission 
contract." 

Arbuckle  Bros.  v.  Kirkpatrick  (1897)  98 
I^R.A.19nB.   ■ 


Tenn.  221,  36  L.R^4.  285,  60  Am.  St.  Rep. 
854,  39  S.  W.  3,  holding  that  a  contract 
was  a  sale  although  designated  a  consign- 
ment, where  the  consignee  was  required  to 
remit  for  goods  within  a  designated  time 
without  reference  to  whether  or  not  they 
had  been  sold,  and  that  hence  the  consignor 
could  not,  as  principal,  hold  the  purchasers 
of  the  consigned  goods  for  the  amounts  they 
were  owing  thereon  to  the  consignee. 

WGibney  v.  Curtis  (1884)  61  Md.  192. 

«•  Hey  wood  Bros.  &  W.  Co.  v.  Doernbecher 
Mfg.  Co.  (1906)  48  Or.  359,  86  Pac.  357,  87 
Pac.  530. 

<•  Norwegian  Plow  Co.  v.  Clark  (1897 )  102 
Iowa,  31,  70  N.  \V.  808,  holding  that  a  con- 
tract constituted  a  sale,  and  not  a  bailment, 
where  it  appointed  one  of  the  parties  there- 
to the  agent  of  the  other  for  the  sale  of 
machinery  in  a  certain  locality,  the  agent 
to  take  care  of  the  articles  and  keep  them 
insiu'ed  until  sold,  and  to  sell  such  goods 
exclusively,  with  authority  to  take  notes 
running  to  the  principal  in  payment  thereof, 
and  to  receive  payment  of  the  notes  and 
turn  over  to  the  principal  the  proceeds  of 
the  notes,  and  also  of  sales,  until  the  latter 
was  paid  in  full,  the  agent  guarantying  the 
sale  within  a  certain  time  of  all  goods 
shipped  to  him,  and  agreeing  to  advance  a 
certain  portion  of  the  pwchase  price  and  to 
execute  his  notes  for  the  balance,  in  pay- 
ment of  which  the  principal  was  to  take 
notes  executed  by  the  piu'chasers  of  the 
machinery.  The  contract  being  a  sale,  the 
notes  received  by  the  agent  in  payment  of 
the  machinery  were  subject  to  his  debts 
although   he   still   owed   the   principal. 

w  Mack  V.  Drummond  Tobacco  Co.  (1896) 
48  Neb.  397,  58  Am.  St.  Rep.  691,  67  N.  W. 
174,  holding  that  title  passed  to  the  buyer 
when  he  executed  his  notes  for  the  pm'chase 
price  as  required  by  the  contract. 

Yoder  v.  Haworth  (1898)  67  Neb.  150,  73 
Am.  St.  Rep.  496,  77  N.  W.  377,  holding 
that,  although  a  contract  provides  that  the 
goods  shall  be  sold  on  commission  on  ac- 
count of  the  manufacturer,  it  is  neverthe- 
less one  of  sale,  and  not  of  agency,  where 
the  price  to  be  paid  for  the  goods  by  the 
consignee  is  fixed,  but  not  the  selling  price 
or  terms,  except  that  the  sales  ai*e  to  bo 
for  cash  or  good  notes  running  to  the  con- 
signor  and   guaranteed   by   the   consignee. 
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But  very  similar  contracts  containing 
words  of  agency  have  been  held  to  be  of 
agency,  and  not  of  sale,  although  the 
consignee  was  required  to  pay  for  unsold 
articles,  where,  however,  the  consignee 
in  effect  agreed  to  act  in  a  fiduciary  ca- 
pacity and  the  consignor  reserved  the 
title  to  the  unsold  goods  and  to  the  net 
proceeds  of  goods  sold.*®*  In  general, 
however,  to  require  a  contract  to  be  con- 


I  • 


strued  to  be  a  sale,  it  ia  not  essential 
that  the  title  shall  absolutely  and  uncon- 
ditionally pass  to  the  purchaser.  If  it 
imposes  upon  him  an  obligation  to  pay, 
it  is  one  of  sale,  although  the  seller  re- 
serves title  to  the  property  until  such 
payment  is  made,  with  the  express  or 
implied  authority  given  to  the  purchaser 
to  sell  it  in  the  ordinary  course  of  busi- 
ness.*^ 


which,  however,  are  to  be  held  as  collateral 
to  notes  executed  by  the  consignee  to  the 
consignor  at  the  time  the  goods  were  de- 
liver^, the  contract  further  providing  that 
unsold  goods  shall  be  held  by  the  consignee 
subject  to  the  order  of  the  consignor,  the 
consignee,  however,  having  the  privilege  of 
paying  for  and  keeping  the  goods. 

And  see  Moline  Plow  Co.  ▼.  Rodgers 
(Kan.)  infra,  holding  to  be  a  sale  an 
order  for  goods  by  which  the  consi^ee 
was  to  give  his  notes  for  the  purchase 
price,  and  secure  the  same  by  notes  tak- 
en from  subpiu-chasers,  and  was  to  pay 
for  unsold  goods  or  store  to  same  for 
the  consignor  at  the  latter's  option.  There 
were  two  contracts  construed  in  this  case. 
One  was  held  to  be  a  sale  and  the  other  an 
agency  contract.  The  contracts  were  very 
similar  except  that,  in  the  one  construed  to 
be  a  sale,  the  purchaser  was  to  execute  his 
notes  for  the  purchase  price  and  turn  over 
to  the  consignor  as  collateral  thereto  notes 
he  received  from  resales,  while  the  contract 
construed  to  be  one  of  agency  required  the 
consignee  to  settle  for  the  goods  by  turning 
over  to  the  consignor  notes  he  received  from 
resales 

Ma  Martin  v.  Stratton -White  Co.  (1896) 
1  Ind.  Terr.  394,  37  S.  W.  833,  holding  that 
the  fact  that  the  consignee  guaranteed  to 
sell  all  the  consigned  goods  within  a  speci- 
fied time,  and  to  settle  for  any  unsold  if 
called  upon  by  the  consignor  to  do  so,  does 
not  make  the  transaction  a  sale  where  the 
contract  contains  a  provision  authorizing 
the  consignor  to  resume  possession  of  the 
consigned  goods  at  any  time,  and  retains 
title  to  them  and  to  the  proceeds  of  any 
sold  by  the  consignee. 

Moline  Plow  Co.  v.  Rodgers  (1894)  53 
Kan.  743,  42  Am.  St.  Rep.  317,  37  Pac.  Ill, 
holding  that  a  contract  is  one  of  agency 
where  it  provides  that  a  person  appoint«d 
as  agent  shall  settle  for  the  property  by 
purchasers'  notes  or  cash,  and  that  all 
articles  remaining  unsold  at  the  end  of  the 
season  shall  be  settled  for  by  the  consignee's 
notes  or  stored  as  the  property  of  the  con- 
signor. 

St.  Paul  Harvester  Co.  v.  Nicolin  (1886) 
36  Ifinn.  232,  30  N.  W.  763. 

Re  Chambers  (1897)  17  App.  Div.  340, 
45  N.  Y.  Supp.  264,  holding  that  a  contract 
to  manufacture  and  ship  goods  for  sale 
on  commission,  which  fixes  a  minimum  price 
at  which  the  goods  are  to  be  sold,  but  re- 
quires that  the  goods  shall  be  accounted 
for  at  the  prices  at  which  they  are  sold 
less  an  agreed  commission,  the  goods  to  be 
L.R.A.1917B. 


received  and  sold  by  the  consignee  as  factor 
or  agent  of  the  consignor,  and  to  remain 
the  absolute  property  of  the  consignor  until 
sold,  he,  however,  having  an  option  to 
charge  the  oonsignee  a  designated  price  fur 
the  goods  remaining  unsold  at  a  certain 
time,  creates  the  relation  of  principal  and 
agent,  entitling  the  principal  to  notes  re- 
ceived by  the  agent  for  goods  sold. 

tl  Re  (!iarpenter  (1903)  126  Fed.  831,  hold- 
ing that,  where  goods  are  to  be  settled 
for  by  the  notes  of  the  consignee,  and  the 
proceeds  of  the  sale  of  the  goods  are  to 
belong  to  the  consignor  until  the  consignee's 
obligations  are  paid,  and  the  title  to  the 
goods  is  also  to  remain  in  him,  the  trans- 
action constitutes  a  sale,  and  not  an  agency, 
although  the  consignee  is  described  as  an 
agent. 

Sutton  V.  Baker  (1897)  91  Minn.  12,  97 
N.  W.  420,  holding  that,  although  designat- 
ing the  purchaser  as  the  agent  of  the  seller 
and  reserving  the  right  to  cancel  the  agency 
and  ai^wint  another  agent  under  certain 
conditions,  the  contract  is  nevertheless  one 
of  sale,  where  the  price  of  the  articles  and 
the  number  and  kind  of  each  to  be  furnished 
are  specifically  fixed,  and  there  is  an  abso- 
lute promise  to  pay  the  purchase  price 
within  a  stated  time,  and  the  resale  of  the 
goods  is  entirely  within  the  control  of  the 
purchaser,  and  there  is  no  provision  for 
the  return  of  any  unsold  goods,  except  a 
provision  that  if  the  seller  cancel  the  con- 
tract, he  is  authorized  to  take  back  the 
unsold  goods. 

Poirier  Mfg.  Co.  v.  Kitts  (1909)  18  N.  D. 
566,  120  N.  W.  658,  holding  that,  as  be- 
tween the  parties,  a  contract  is  one  of 
sale,  and  not  of  agency,  where  it  provides 
that  the  dealer  is  to  purchase  for  his  trade 
articles  of  the  other  party  for  designated 
prices  and  on  designated  terms,  and  con- 
tains an  acceleration  clause  authorizing 
the  consignor  to  declare  the  whole  amount 
of  the  purchase  price  due  under  certain  chr- 
ourastances,  the  consignor  also  reserving 
title  to  the  goods  until  sold  by  the  con- 
signee in  the  regular  course  of  business; 
and  this  is  true  although  the  term  ''agent" 
is  used  in  the  contract  in  referring  to  the 
consignee. 

Arbuckle  Bros.  r.  Gates  (1898)  95  Va. 
802.  30  S.  E.  496,  holding  that,  although 
the  contract  described  the  consignee  as  a 
fa<»tor  and  purported  to  create  an  agency, 
expressly  stipulating  that  the  goods  were 
to  be  sold  by  the  consignee  merely  as  a 
factor  of  the  consignor,  nevertheless  the 
contract  will  be  construed  to  be  one  of  sale 
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Buty  as  already  suggest ed,  the  express 
intent  of  the  parties  as  to  the  character 
of  a  contract  cannot  be  ignored;  hence, 
where  the  contract  describes  the  parties 
as  consignor  and  consignee,  it  cannot  be 
held  to  be  a  conditional  sale  rather  than 
a  bailment  for  sale,  unless  the  legal 
effect  of  the  contract  construed  as  a 
whole  is  to  render  it  in  fact  a  sale  re- 
gardless of  the  declared  intent  of  the 
parties  that  it  shall  constitute  only  a 
consignment.**  And  where  the  con- 
trolling provisions  are  inconsistent  with 
the  theory-  of  a  sale,  and  consistent  with 
and  essential  to  a  contract  of  consign- 
ment, the  contract  will  be  construed  to  be 
a  consignment  and  to  create  an  agency, 
although  it  embraces  provisions  impos- 
ing at  least  a  contingent  obligation  upon 
the  consignee  to  pay  for  the  goods.** 
For  example,  it  has  been  held  that  pro- 
visions reserving  title  in  the  consignor 
and  requiring  the  consignee  to  remit  the 
cash  proceeds  and  to  insert,  in  all  notes 
that  he  takes  for  the  purchase  price  of 


the  consigned  articles  he  sells  on  credit, 
a  provision  reserving  title  in  the  con- 
signor, effectually  fixes  the  character  of 
the  contract  as  one  of  consignment^ 
although  it  also  contains  a  provision  that 
at  the  option  of  the  consignor  the  con- 
signee shall  give  his  note  for  the  pur- 
chase price  of  unsold  goods,  and  shall 
guarantee  the  pavment  of  all  notes  taken 
for  articles  sold.**  And  apparently  con- 
trolling effect  has  been  given  the  pro- 
vision by  which  the  consignor  reserved 
title  to  the  property  until  paid  for,  when 
construed  in  connection  with  a  provision 
by  which  the  consignee  agreed  to  buy 
and  pa3'  for  all  goods  remaining  unsold 
at  a  certain  time.^  And  a  provision  that 
the  consigfnee  was  to  pay  the  wholesale 
price  for  all  the  articles  he  received  has 
been  held  to  be  limited  in  its  operation 
to  the  balance  due  for  goods  actually 
sold,  and  hence  not  to  have  the  effect  of 
'  converting  an  otherwise  consignment  or 
j  agency  contract  into  one  of  sale.**  As 
'  between  the  parties  it  has  been  held  that, 


and  to  pass  title  to  the  property,  where 
in  effect  it  amounted  to  a  sale  of  the  goods 
for  a  fixed  price  payable  at  a  designated 
time,  and  reserved  the  title  in  the  consignor, 
there  being  no  provision  for  the  return  of 
the  goods,  and  the  payment  of  the  pur- 
cliase  price  not  depending  upon  the  con- 
siirnee's  selling  them. 

82  Rp  Harris  (1014)  214  Fed.  482. 

i^ee  supra,  note  .30a. 

South  Bend  Iron  Works  v.  Cottrell  (1887) 
31  Fed.  254,  holding  that  a  contract  desig- 
nated as  one  of  consignment  and  agency 
is  not  changed  by  a  provision  by  which  the 
consignee  guaranteed  the  sale  of  the  con- 
signed goods  and  agreed  to  pay  for  un- 
sold goods  either  in  good  notes  or  other 
valiiablo  consideration,  where  the  effect  of 
these  latter  clauses  was  restricted'  by  a 
provision  that  the  consignor  would  carry 
over  to  the  next  season  all  unsold  goods. 

Re  Ck)lumbu8  Buggy  Co.  (IftOG)  74  C.  0. 
A.  611,  143  Fed.  869,  holding  that  the  fact 
that  a  contract  provides  that  the  consignee 
may  fix  the  selling  price  and  may  retain 
the  difference  between  the  consigned  price 
and  such  selling  price  to  recompense  him 
does  not  constitute  the  agreement  a  sale 
where  it  does  not  impose  upon  the  con- 
signee an  obligation  to  pay  the  purchase 
price  and  a  correlative  obligation  on  the 
consignor  to  transfer  the  title. 

Cortland  Wagon  Co.  v.  Sharvy  (18P8)  52 
SfiniL  216,  53  N.  W.  1147,  holding  that 
where  a  contract  purports  to  be  a  con- 
signment for  sale  and  there  is  no  agree- 
ment to  transfer  the  property  to  the  con- 
signee, it  is  a  consignment,  and  not  a  condi- 
tional sale. 

Bridgeport  Organ  Co.  v.  Gnldin  (1894) 
3  Pa.  Dist.  R.  649,  holding  that  the  fact 
that  a  contract  of  bailment  contains  a  pro- 
vision for  the  giving  of  notes  by  the  con- 
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signee  for  the  accommodation  of  the  con- 
signor, and  not  in  payment  of  the  consigned 
goods,  does  not  change  the  contract  from 
one  of  consignment  to  one  of  sale. 

»Conable  v.  Lynch  (1876)  45  Iowa»  84. 

Norton  v.  Melick  (1896)  97  Iowa,  564, 
66  X.  W.  780,  holding  that  a  contract 
styled  an  agency  contract,  by  which  the 
consignee  agreed  to  receive  and  sell  the 
goods  of  the  consignor  and  at  designated 
times  to  remit  for  all  goods  sold,  the  con- 
signor reserving  the  title  and  right  of 
pos^oj^sion  until  paid  in  full,  was  a  con- 
Hignment  contract,  and  not  a  sale,  although 
the  contract  also  contained  a  provision  by 
which  the  consignee  agreed  to  buy  any  of 
the  goods  remaining  unsold  at  a  certain 
time. 

And  for  a  case  applying  this  doctrine  to 
the  extent  of  putting  it  in  conflict  with  the 
cases  cited  in  notes  24  and  39,  see  Mitchell 
Wagon  Co.  v,  Poole  (1916)  —  C.  C.  A.  — , 
230  Fed.  817,  holding  that  a  contract  was 
one  of  agency  whore  it  purported  to  be  of 
tliat  character  and  its  terms  were  consist- 
ent therewith,  except  a  provision  giving 
the  agent  an  option  to  purchase  the  prop- 
erty and  receive  a  certain  cash  discount, 
and  a  provision  by  which  he  agreed  to 
purchase  the  unsold  property  at  the  end 
of  the  selling  season,  or  if  he  sold  out  or 
closed  out  his  business. 

34  Williams  Mower  &  Reaper  Co.  v.  Ray- 
nor  (1875)  38  Wis.  119. 

M  Norton  v.  Melick  (Iowa)  supra,  hold- 
ing the  contract  to  be  one  of  consignment, 
and  not  of  sale. 

M  Sioux  Remedy  Co.  v.  Lindgren  (1911) 
27  S.  D.  123,  130  N.  W.  49,  holding  that 
under  the  Code  definition  of  a  factor  or 
agent,  as  between  the  parties  thereto,  a 
contract  is  one  of  agency,  and  not  of  sale, 
where  it  provided  that  the  consignor  agreed 
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so  far  as  concerns  the  breach  of  such  a 
contract,  if  it  purports  to  be  one  of 
agency  it  will  be  so  construed,  although 
it  embraces  terms  sufficient  to  pass  title 
to  the  property  and  imposes  on  the  con- 
signee an  obligation  to  pay  the  purchase 
price.*' 

So,  where  a  contract  purporting  to  be 
one  of  agency  provided  that  the  agent 
shall  execute  to  the  principal  his  notes 
to  cover  the  purchase  price  for  the  arti- 
cles received,  and  that  the  execution  of 
such  notes  shall  not  have  the  effect  to 
pass  the  title  in  the  property  to  the 
agent,  it  was  held  that,  as  a  matter  of 
law,  the  execution  of  the  notes  did  not 
have  the  effect  of  changing  the  contract 
from  one  of  agency  to  one  of  sale.'* 


c.  Optional  pravUian  as  to  payment  for 
consigned  goods. 

1,  Option  of   consignee. 

Where  goods  are  received  to  be  sold 
on  commission,  one  of  the  tests  to  de- 
termine whether  the  transaction  consti- 
tutes a  sale  or  an  agency  is  the  question 
as  to  whether  or  not  the  alleged  agent 
is  given  the  option  to  pay  for  the  goods 
and  keep  them;  if  he  is,  the  transaction 
constitutes  a  sale  and  title  passes  to  the 
consignee  as  a  matter  of  law.**  When 
the  identical  article  is  to  be  returned  in 
the  same  or  some  altered  form,  the  con- 
tract is  one  of  bailment,  and  the  title 
to  the  property  is  not  changed.  But 
when  there  is  no  obligation  to  return  the 


to  ship  certain  goods  and  refill  the  order 
as  often  as  he  saw  fit  to  do  so,  unless  the 
contract  was  canceled  by  one  of  the  parties, 
and  the  consignee  agreed  to  receive  and 
sell  the  goods  for  designated  prices,  and 
upon  demand  to  pay  the  wholesale  price 
of  all  articles  received.  This  latter  provi- 
sion was  held  to  be  of  limited  operation 
when  construed  in  connection  with  other 
provisions  of  the  contract  indicating  that 
the  consignee  was  to  act  as  agent  for  the 
consignor;  for  example,  a  provision  limit- 
ing the  scope  of  the  consignor's  warranty 
to  the  purdiaaers  from  the  consignee. 

Baskerville  v.  Bates  (1913)  128  Minn. 
339,  143  N.  W.  909,  holding  that,  although 
a  contract  for  the  purchase  of  articles  for 
the  purpose  of  resale  provided  that  the 
agent  was  to  remit  each  week  an  amount 
oqual  to  one  half  his  receipts  from  the 
business,  and  that  upon  the  termination  of 
the  contract  he  waa  to  settle  in  cash  for 
the  balance  due  the  seller,  it  was  never- 
theless in  the  nature  of  an  agency  contract, 
and  not  one  of  absolute  sale. 

Davis  V.  Woolsey  (1914)  34  S.  D.  236, 
147  N.  W.  977,  holding,  that  as  between 
the  parties,  a  contract  was  one  of  agency, 
and  not  of  sale,  where  it  required  one  party 
to  ship  to  the  other  certain  goods  to  be 
sold  at  retail  at  prices  fixed  by  the  consign- 
or, the  consignee  to  remit  weekly  an 
amount  equal  to  one  half  the  proceeds  of 
such  sales,  to  make  weekly  reports  of  the 
business  done  by  him,  and  also,  upon  the 
termination  of  the  contract,  to  settle  in 
cash  for  any  balance  due  the  consignor. 
To  the  same  effect,  under  a  similar  contract, 
is  Baskerville  v.  Culver  (1914)  33  S.  D. 
424.  146  N.  W.  695. 

«7Willcox  &  G.  Sewing  Mach.  Co.  v. 
Ewing  (1891)  141  U.  S.  627,  35  L.  ed.  882, 
12  Sup.  Ct.  Rep.  94,  holding  that,  as  be- 
tween the  parties,  a  contract  was  one  of 
agency  where  it  appointed  a  person  the 
exclusive  vendor  of  certain  machines  with- 
in a  specified  territory,  the  consignor 
agreeing  to  scil  its  product  to  the  consignee 
and  appointing  him  its  agent,  although  by 
the  contract  the  appointee  was  to  pur- 
chase the  machines  at  a  certain  discount, 
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and  was  not  to  sell  them  at  retail  below 
the  regular  retail  prices,  and  the  consignor 
reserved  the  right  to  buy  back  from  the 
consignee  any  unsold  goods  and  also  to 
terminate  the  agency. 

"John  Deere  Plow  Ck).  v.  McDavid  il905) 
137  Fed.  802,  holding  that,  as  to  a  trustee 
in  bankruptcy  of  the  ■consignee,  the  con- 
tract is  one  of  agency,  and  not  of  absolute 
sale,  where  it  provides  for  the  consignment 
of  goods  for  sale  for  cash,  and  that  title 
thereto  shall  not  pass  to  the  consignee, 
who  agrees  to  return  unsold  goods  at  any 
time  on  request  to  do  so  by  the  consignor. 
And  this  is  true  although  the  contract 
further  provides  that  the  consignee  shall 
settle  for  the  consigned  goods  at  certain 
prices,  either  in  cash  or  by  purchasers' 
notes,  and  where  purchasers'  notes  are  tak- 
en that  the  consignee  shall  guarantee  the 
payment  thereof. 

Charles  IT.  Childs  &  Co.  v.  Waterloo 
Wagon  Co.  (1899)  37  App,  Div.  242.  57 
N.  Y.  Supp.  520,  affirmed  in  (1901)  167  N. 
Y.  676,  60  N.  E.  1108,  holding  that,  where 
a  contract  purports  to  be  one  of  agency 
and  requires  that  the  agent  at  a  stated 
time  shall  account  in  cash  or  bank  notes 
for  articles  sold  by  him,  and  that  he  shail 
sell  within  a  stated  time  aJl  the  articles 
received,  the  contract  is  one  of  agency, 
and  not  of  sale,  as  against  creditors  of 
the  agent  receiving  goods  in  payment  of 
an  existing  indebtedness:  and  this  is  true 
although  at  the  time  the  goods  are  re- 
ceived notes  have  been  given  by  the  agent 
for  the  purchase  price,  the  contract,  how- 
ever, providing  that  the  execution  of  such 
notes  shall  not  have  the  effect  of  passing 
title. 

8SRe  Wells  (1906)  140  Fed.  762,  hold- 
ing that  the  right  to  pay  for  the  goods 
and  retain  them  renders  the  transaction 
a  sale. 

Re  Rabenau  (1902)  118  Fed.  471,  holding 
that  where,  by  the  terms  of  a  contract 
styled  a  consignment  contract,  all  risk  of 
the  consigned  goods  rested  upon  the  con- 
signee, and  he  was  entitled  to  pay  for  - 
them  at  any  time,  and  the  consignor  bad 
the  option  to  require  him  to  purchase  un- 
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specific  article^  and  another  thing  of 
value  may.  be  returned,  the  title  to  the 
property  passes,  and  the  transaction  con- 
stitutes a  sale  with  an  obligation  upon 
the  part  of  the  purchaser  to  pay  the  pur- 
chase price.** 

This  test  to  determine  the  character 
of  a  contract  of  this  kind,  while  un- 
doubtedly sound,  is  nevertheless  subject 
to  misconstruction.  Contracts  involving 
a  provision  authorizing  the  consignee  to 
sell  the  consigned  goods  and  turn  the 
proceeds,  or  a  specific  portion  of  them, 
over  to  the  consignor,  should  be  distin- 
guished in  this  regard  from  contracts 
containing  a  provision  authorizing  the 
consignee  to  sell  the  consigned  goods  and 
upon  such  sale  pay  a  designated  sum  as 
the  purchase  price.  In  the  latter  case, 
of  course,  the  consignee  is  giving  to  the 
consignor  something  of  value  other  than 
the  consigned  goods  or  the  proceeds  of 
their  sale;  hence  the  contract  is  prop- 
erly a  sale,  and  not  an  agency  or  con- 
signment contract.  This  rule  applies 
whenever  the  language  of  the  contract 
indicates  that  the  purchaser  buys  the 
consigned  goods  and  agrees  to  pay  for 
them  after  he  sells  them.  For,  as  subse- 
quently shown,*^  in  such  case  the  sale 
is  conditional  and  title  passes  upon  the 
resale,  and  the  proceeds  of  the  sale  be- 
long to  the  consignee,  the  resale  creating 
between  him  and  the  consignor  the  re- 
lation of  debtor  and  creditor.  But  this 
is  not  true  where  the  purchaser  is  re- 
quired to  account  for  or  turn  over  to 


the  consignor  the  proceeds  he  receives 
from  the  sale  of  the  goods  intrusted  with 
him  for  that  purpose.  In  such  case  the 
title  to  the  goods  never  vests  in  him, 
but  passes  directly  from  the  consignor 
to  the  purchaser  from  the  consignee,  and 
the  title  to  the  proceeds  of  the  sale 
passes  directly  from  such  purchaser  to 
the  consignor;  hence  the  consignee  does 
not  return  another  thing  of  value,  as 
that  term  is  used  in  stating  this  test.** 

2,  Option  of  consignor. 

The  rule  applicable  to  cases  where  the 
consignee  is  given  the  option  to  return 
something  other  than  the  consi^ed 
goods  in  pa3rmeBt  thereof  is  based  upon 
the  doctrine  of  conditional  or  contingent 
sale.  The  right  conferred  by  the  con- 
signor upon  the  consignee,  to  return  for 
the  consigned  goods  something  other 
than  the  goods  themselves,  or  the  pro- 
ceeds thereof,  is  inconsistent  with  the 
essential  features  of  an  agency  or  con- 
signment contract,  and  consistent  only 
with  a  contract  of  sale.  A  different 
question,  however,  is  presented  as  re- 
gards an  option  reserved  to  the  consignor 
of  treating  the  contract  as  a  sale.  In 
such  case  the  rule  is  that  a  provision  in 
a  contract  reserving  to  the  consignor  the 
right  to  require  the  consignee  to  pay  for 
unsold  goods,  either  in  cash  or  by  note, 
does  not  in  and  of  itself  have  the  effect 
of  making  a  contract,  otherwise  one  of 
consignment  or  agency,  one  of  sale.** 
But  where  the  consignor  exercises  the 


sold  goods,  the  transaction  is  a  sale  and 
the  property  passes  to  the  trustee  in  bank- 
ruptcy of  the  consignee,  notwithstanding 
a  provision  reserving  title  in  the  goods  to 
the  consignor  until  paid  for. 

Upham  V.  Richcy  (1895)  61  HI.  App.  654, 

And  see  Yoder  v.  Haworth,  supra,  note 
30. 

Compare  with  Mitchell  Wagon  Co.  v. 
Poole,  supra,  note  33. 

40  Sturm  V.  Boker  (1893)  150  U.  S.  312,  37 
li.  ed.  1093,  14  Sup.  Ct.  Rep.  99;  Re  Gait 
(1903)  56  C.  C.  A.  470,  120  Fed.  64;  Re 
Flanders   (1905)   67  C.  C.  A.  484,  134  Fed. 

•S60:  Chickering  v.  Bastress  (1889)  130  111. 
206,  17  Am.  St.  Rep.  309,  22  N".  E.  542.  And 
see  David  Bradley  Mfg.  Co.  v.  Ray  nor 
(1897)   70  ni.  App.'  639. 

41  See  infra,  III.  e. 

4i  See  infra,  III.  d. 

44  Re  Harris  (1914)  214  Fed.  482,  hold- 
ing that  the  fact  that  the  consignor  re- 
serves the  option,  on  default  of  the 
consignee,  to  retake  all  unsold  snoods,  or 
require  the  consignee  to  pay  for  the  same 
in  notes,  does  not  have  the  effect  of  mak- 
ing the  transaction  a  sale  instead  of  a 
bailment,  where  there  is  no  absolute 
L.R.A.1917B. 


agreement  on  the  part  of  the  consignee 
to  pay  for  the  unsold  goods,  but  merely 
a  conditional  agreement  to  do  so  in  event 
of  his  default,  provided  the  consignor  ter- 
minates the  contract  and  elects  to  have 
the  unsold  goods  paid  for  in  the  manner 
designated. 

Re  Gait  (1903)  66  C.  C.  A.  470,  120  Fed. 
64. 

Lenz  V.  Harrison  (1893)  148  IlL  698, 
36  N.  E.  667,  holding  to  be  one  of  consign- 
ment, and  not  of  sale,  a  contract  by  which 
the  consignee  agreed  to  act  as  agent  for 
the  consignor  to  sell  the  tatter's  goods  at 
a  designated  place,  the  consignee  to  trans- 
mit all  money  received  from  sales  to,  and 
take  all  notes  for  sales  in  the  name  of, 
the  consignor,  and  guarantee  the  payment 
thereof,  although  the  contract  also  con- 
tained a  provision  that  the  consignee  was 
to  take  all  the  consigned  articles  unsold 
at  the  end  of  the  year  and  pay  for  the 
same  by  his  note  if  required  to  do  so  by 
the  consignor,  it,  however,  expressly  pro- 
viding that  this  stipulation  was  not  to  be 
a  positive  sale  of  the  property  to  the  con- 
signee. 

D.  M.  Osborne  &  Co.  v.  Rich  (1894)  63 
111.  App.  661,  holding  that,  where  a  con-; 
tract  between   a  manufacturer  and  retail 
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option  and  asserts  against  the  consignee 
a  demand  for  the  purchase  price,  the 
title  passes  to  the  latter,  even  though  .the 
contract  was  originally  one  of  consign- 
ment or  agency."  . 

d.  Retention   hy  consignor  of  title  to 
proceeds  of   sale. 

As  heretofore  pointed  out,  one  of  the 
essential  features  of  a  sale  is  an  abso- 
lute obligation  on  the  part  of  the  pur- 
chaser to  pay  the.  purchase  price.  On 
the  other  hand,  a  leading  feature  of  an 
agency   contract    is    the   fact    that   the 


agent  ie  not  primarily  liable  for  the 
purchase  price,  except  as  he  .is  responsi- 
ble for  the  proceeds  of  sales  which  eome 
into  his  hands.  This  distinction  be- 
tween contracts  of  sale  and  of  agency 
frequently  determines  to  which  class  of 
•  contracts  a  particular  contract  belongs. 
If  a  contract  provides  that  the  proceeds 
of  sales  by  the  consignee  are  the  property 
of  the  consignor  and  must  be  remitted 
to  him  by  the  consignee,  less,  perhaps,  a 
designated  commission  to  be  deducted  by 
the  latter,  it  constitutes  a  consignment 
or   agency  contract,  and  not   a  sale.^- 


<lealer  provided  that  the  manufacturer 
might  require  the  return  of  any  unsold 
machines  at  the  close  of  the  season,  or  a 
.settlement  therefor  by  the  dealer  execut- 
ing liis  notes  to  be  indorsed  by  some  re- 
sponsible party,  the  title  to  the  unsold 
machines  remained  in  the  manufacturer, 
as  to  the  creditors  of  the  retail  dealer, 
where  the  latter  did  not  give  a  note  of 
the  kind  designated  in  the  contract  for 
the  purchase  price  of  the  unsold  goods. 

Moline  Plow  Go.  v.  Rodgers  (1894)  53 
Kan.  743,  42  Am.  St.  Rep.  317,  37  Pac. 
Ill,  holding  to  be  one  of  agency,  and  not 
of  sale,  a  contract  which  provided  that  the 
settlement  for  the  purchase  price  of  the 
goods  covered  thereby  should  be  by  notes 
of  the  persons  purchasing  the  property 
of  the  consignee,  with  the  privilege  in  the 
latter  to  pay  the  purchase  money  in  cash 
and  receive  a  certain  discount,  with  the 
further  provision  that  any  articles  remain- 
ing unsold  at  the  close  of  the  season 
shall  be  settled  for  by  the  notes  of  the 
consignee  or  the  property  shall  be  stored 
for  the  consignor,  at  the  latter's  option. 

Weir  Plow  Co.  v.  Porter  (1884)  82  Mo. 
23,  holding  that,  as  to  the  creditors  of  the 
consignee,  the  contract  was  one  of  agency, 
and  not  of  sale;  where  by  its  terms  a 
manufacturer  was  to  furnish  a  retail  dealer 
with  certain  articles  for  resale  in  a  certain 
territory  for  a  designated  commission,  at 
a  price  designated  by  the  consignor,  the 
sales  to  be  for  cash  or  notes  of  the  piu*- 
chasers  rimning  to  the  consignor  and  guar- 
anteed by  the  consignee,  the  contract  also 
containing  a  provision  entitling  the  con- 
signor to  cancel  the  contract  at  any  time 
and  retake  all  goods  remaining  imsold, 
and  a  provision  entitling  him  at  his  option 
to  have  goods  unsold  at  the  end  of  the 
season  kept  over  for  him  by  the  consignee 
or  returned. 

^niburn  Mfg.  Co.  v.  Peak  (1896)  89 
Tex.  209,  34  S.  W.  102,  holding  that  a  con- 
tract was  one  of  agency,  and  not  of  sale, 
M'liere  it  provided  that  one  party  was  to 
manufacture  and  ship  to  the  other  certain 
articles  to  be  resold  by  the  other  for  a 
designated  commission,  at  prices  fixed  by 
the  consignor,  sales  not  for  cash  to  l>e 
settled  for  by  purchasers'  notes  payable 
to  the  consignor,  payment  to  be  guaranteed 
by  the  consignee,  who  agi-eed  to  pay  cash 
L.R.A.1917B. 


for  such  notes  as  were  not  paid  within  a 
certain  time  after  maturity,  the  consignor 
reserving  title  to  the  property  and  the 
right  to  retake  unsold  goods,  and  also  to 
terminate  the  agieemeut  at  any  time,  with 
the  further  right  to  require  the  consignee 
at  the  end  of  the  season  to  rctmn  the 
property  unsold,  to  hold  and  care  for  it 
as  the  property  of  the  consignor,  or  to 
pay  for  it  by  his  notes. 

*»  Favorite  Carnage  Co.  v.  Walsh  (1898) 
71  Minn.  292,  74  N.  W.  137,  holding  that, 
without  reference  to  whether  the  con- 
tract is  one  of  conditional  sale  or  agency, 
where  it  contains  a  provision  authorizing 
the  seller  at  his  option  to  treat  the  con- 
tract as  a  sale,  as  to  goods  then  in  the 
hands  of  the  purchaser,  if  the  seller  ex- 
ercises the  option,  the  title  passes  and  the 
goods  are  subject  to  the  claims  of  a  cred- 
itor of  the  purchaser. 

«Ludvigh  V.  American  Woolen  Co. 
(1913)  231  U.  S.  522,  58  I*  ed.  345,  34 
.Sup.  Ct.  Rep.  161,  holding  that  an  agree- 
ment that  the  consignee  is  to  sell  the 
goods  for  and  in  behalf  of  the  consignor, 
collect  the  amounts  due  therefor,  and  im- 
mediately pay  the  same  over  to  the  latter 
after  deducting  the  difference  between  the 
selling  price  and  the  invoice  price,  and 
that  upon  the  termination  of  the  contract 
unsold  goods  are  to  be  returned,  constitutes 
a  bailment,  and  not  a  sale,  as  to  the 
trustee  in  bankrujJtcy  of  the  consignee. 

Re  Reynolds  (1912)  203  Fed.  162,  hold- 
ing to  one  of  bailment  to  sell,  a  contract 
retaining  title  to  proceeds  of  sales,  al- 
though requiring  the  consignee,  at  the 
consignor's  option,  to  purchase  all  unsold 
goods  at  the  end  of  the  selling  season, 
and  at  the  end  of  each  month  to  settle 
for  all  goods  sold  either  by  cash  from  the* 
proceeds  or,  where  they  are  sold  on  credit, 
by  note. 

Re  Smith  (1911)  192  Fed.  674,  holding 
that,  where  a  dealer  went  into  bankruptcy 
shortly  after  receiving  property  imder  a 
contract  in  which  he  was  styled  the  agent 
of  the  consignor  to  sell  fertilizer  described 
therein  at  designated  prices,  the  proceeds 
of  the  sales  to  belong  to  the  consignor  and 
to  be  held  by  the  consignee  in  trust,  the 
transaction  constitutes  an  agency,  and  not 
a  sale. 

Thornton   v.   Cook    (1893)    97   Ala.    630, 


ANKOTATIOX— CONSIGNMENT  CONTRACTS. 


939 


And  it  is  not  essential  that  the  csontract 
expressly   retains   the  proceeds   of   the 


sales;  it  is  sufficient  in  this  regard  if  it 
by  fair  implication  imposes  upon  the  oon- 


12  So.  403,  holding  that  an  agreement  by 
which  the  eonsignee  is  to  resell  the  goods 
as  agent  for  the  consignor,  and  upon  such 
resale  pay  a  certain  price  for  them  out  of 
the  proceeds,  constitutes  a  sale  upon  con- 
dition, and  the  property  is  not  subject  to 
execution  by  the  creditors  of  the  consignee. 

Harris  v.  Coe  (1898)  71  Conn.  157,  41 
Atl.  652. 

National  Bank  v.  Goodyear  (1892)  90 
6a.  711,  16  8.  E.  962.  holding  that,  as  to 
creditors  of  the  consignee,  a  transaction 
did  not  constitute  a  sale  where  the  con- 
signee was  to  receive,  hold,  sell,  and  ac- 
count for  and  pay  over  the  proceeds  of 
goods  less  a  certain  compensation  as  agent, 
— the  sale,  payment  by  the  purchaser,  de- 
livery to  him,  and  remittance  to  the  con- 
signor to  be  simultaneous  action. 

Fleet  V.  Hertz  (1903)  201  111.  594,  94 
Am.  St.  Rep.  192,  66  N.  K.  858,  holding 
that,  where  goods  are  consigned  for  resale 
on  the  account  of  the  consignor,  the  pro- 
ceeds to  be  held  in  trust  and  turned  over 
to  him  within  a  designated  time,  and  the 
consignee  has  authority  to  sell  at  such 
prices  above  a  minimum  price  as  he  may 
fix,  and  upon  designated  credit,  and  there 
is  no  provision  entitling  him  to  acquire 
title  to  the  gooda,  the  transaction  creates 
an  agency  to  sell,  and  is  not  an  absolute 
sale  as  against  the  creditors  of  the  agent. 

Brown  v.  John  Church  Co.  (1894)  65 
111.  App.  615,  holding  that,  where  the  con- 
tract between  a  manufacturer  and  a  dealer 
provider  that  the  latter  receives  goods 
from  the  former  on  consignment  and  for 
sale  for  his  benefit,  the  proceeds  of  the 
Hale  to  belong  to  the  manufacturer  until 
the  goods  are  paid  for,  and  the  dealer 
agrees  upon  demand  to  deliver  all  unsold 
^oods,  it  constitutes  a  consignment  of 
goods  for  sale,  and  not  an  absolute  sale. 
The  court  distinguished  Chickering  v.  Bas- 
tress  (1889)  130  111.  206,  17  Am.  St.  Rep. 
309,  22  N.  E.  542,  and  Peoria  Mfg.  Co.  v. 
Lyons  (1894)  55  111.  App.  41,  on  the  ground 
that  the  contracts  conntrued  in  those  cases 
provided  that  the  retail  dealer  was  to  ex- 
ecute notes  payable  to  the  seller  for  the 
goods  received  and  the  proceeds  of  the 
sales  were  to  apply  on  these  not^. 

Rosencranz  &  W.  Co.  v.  Hanchett  (1889) 
30  111.  App.  283,  holding  that,  under  a 
delivery  of  goods  to  a  retail  dealer  to  be 
sold  by  him  for  cash  at  not  less  than  the 
invoice  price,  his  compensation  being  the 
amount  he  sells  the  goods^  for  above  that 
price,  he  agreeing  to  turn  the  proceeds  of 
the  sale  to  the  extent  of  the  invoice  price 
over  to  the  consignor,  title  to  the  goods 
does  not  ve^t  in  the  consignee,  and  they  are 
not  subject  to  the  claims  of  the  creditors. 

Holbert  v.  Keller  (1913)  161  Iowa,  723, 
142  N.  W.  962.  holding  that  a  contract  is 
a  bailment,  and  not  a  sale,  where  it  pro- 
vides that  one  party  shall  deliver  to  the 
other  a  number  of  breeding  horses  to  be 
sold  at  a  fixed  price,  the  proceeds  to  be 
r^,R.A.1017B. 


accounted  for  and  the  title  to  remain  in 
the  owner  with  the  right  to  recall  any  of 
the  animals  at  any  time,  although  payment 
of  the  notes  taken  for  the  purchase  price  is 
to  be  guaranteed  by  the  consignee. 

McKinney  v.  Grant  (1907)  76  Kan.  779, 
93  Pac.  180,  holding  that  a  contract  is 
one  of  agency,  and  not  of  sale,  where  it  is 
styled  a  consignment  for  sale  for  the  con- 
signor, and  provides  that  the  consignee 
shall  account  for  each  article  as  sold,  and 
return  articles  unsold  at  the  request  of  the 
consignor,  who  retains  title  thereto,  al- 
though there  is  also  a  provision  that  the 
consignee  shall  pay,  to  cover  the  depre- 
ciation of  the  goods,  interest  upon  the 
purchase  price  from  the  time  of  the  con- 
signment of  the  goods  to  him. 

Walker  v.  Butterick  (1870)  105  Mass. 
237,  holding  that  a  contract  was  a  con- 
signment contract,  and  not  a  sale,  where 
by  its-  terms  the  consignee  was  to  take 
goods  from  the  consignor  and  at  desig- 
nated times  remit  the  proceeds  of  sales  at 
prices  charged  bv  the  latter. 

Ferd  Heim  Brewing  Co.  v.  Lmck  (1892) 
51  Mo.  App.  478,  holding  that,  where  a 
contract  provides  that  one  party  thereto 
shall  furnish  goods  to  the  other  to  be  sold 
by  the  latter  as  agent,  and  that  he  is  to 
account  for  the  proceeds,  and  there  is  no 
provision  by  which  the  agent  can  acquire 
title  to  the  property,  it  is  a  consignment 
contract,  and  not  a  sale,  and  the  creditors 
of  the  consignee  can  acquire  no  rights  in 
the  property  as  against  the  consignor. 

Lance  v. ^Butler  (1904)  135  N.  C.  419, 
47  S.  E.  488.  holding  that  a  consignment 
of  goods  to  be  sold  for  cash  at  retail  for 
the  consignor,  at  a  certain  price,  the  pro- 
ceeds to  be  paid  to  him  until  a  designated 
amount  is  obtained,  and  the  balance  of 
the  proceeds  to  be  divided  between  the 
consignor  and  consignee,  constitutes  a  con- 
tract of  consignment,  and  not  a  sale,  as  to 
a  subsequent  mortgagee  of  the  goods  of 
the  consignee,  with  which  the  consigned 
goods  have  been  mixed. 

Barteldes  Seed  Co.  v.  Border  Queen  Mill 
&  Elevator  Co.  (1909)  23  Okla.  675,  101 
Pac.  1 1 30,  holding  that  a  contract  is  one 
of  agency,  and  not  of  sale,  where  it  pur- 
ports to  bind  one  party  thereto  as  the 
other's  agent  for  the  sale  of  its  product 
at  a  certain  place  for  a  specified  commis- 
sion, the  property  to  be  sold  at  a  price 
fixed  by  the  seller,  and  the  title  to  remain 
in  him  until  it  is  sold,  together  with  tlie 
proceeds  of  such  sales,  and  the  agent  to 
remit  the  proceeds  upon  designated  dates. 

Keystone  Watch  Case  Co.  v.  Fourth 
Street  Nat.  Bank  (1900)  104  Pa.  535,  45 
Atl.  328,  holding  that,  where  goods  are 
consigned  to  n  retail  dealer  in  trust  to 
sell  for  the  consignor  for  not  less  than  a 
designated  cash  price,  unless  consent  to 
sell  on  credit  is  expressly  given,  the  sales 
to  be  made  and  billed  by  the  coubignee  as 
agent  for  the  consignor,  and  the  proceeds 
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signee  the  duty  of  remitting  the  pro- 
ceeds.^''  The  rule  also  applies  although 


the  purchase  price  is  to  be  paid  by  notes 
given  by  purchasers  of  the  consignee, 


to  be  remitted  at  once,  the  consignor  re- 
serving the  right  at  any  time  to  terminate 
the  contract  and  take  back  the  unsold 
goods,  the  transactiou  amounts  to  a  bail- 
ment, and  not  a  sale. 

Hamilton  v.  Billington  (1894)  163  Pa. 
76,  43  Am.  St.  Rep.  780,  29  Atl.  904, 
liolding  an  agreement  to  hold  goods  in 
trust  for  the  owners,  with  liberty  to  sell 
the  same  for  their  account  and  pay  over 
to  them  the  proceeds,  is  a  bailment  for 
sale,  and  not  a  sale. 

Becker  v.  Smith  (1868)  69  Pa.  469,  hold- 
ing an  agreement  that  one  party  may  sell 
for  the  other  articles  on  commission,  and 
deposit  the  proceeds  in  a  certain  bank, 
and  when  they  reach  a  certain  sum  the 
i)alance  of  the  property  shall  belong  to 
the  consignee*  is  a  bailment,  and  not  a 
conditional  sale. 

Hamilton  v.  Willing  (1889)  73  Tex.  603, 
11  S.  W.  843,  holding  that  a  contract  ia 
one  of  agency,  and  not  of  sale,  where  it 
provides  that  one  party  thereto  shall  fur- 
nish to  the  other  goods  to  be  sold  on  com- 
mission, the  goods  and  proceeds  of  the 
sale  to  be  the  property  of  the  consignor, 
the  sales  to  be  reported  and  remitted  for 
semimonthly,  and  the  transaction  to  ter- 
minate at  the  option  of  the  consignor; 
and  that  the  consignor,  as  against  the 
administrator  of  the  consignee,  is  entitled 
to  the  unsold  goods  which  were  in  the 
possession  of  the  consignee  at  the  time  of 
his  death. 

Barnes  v.  Darby  (1898)  18  Tex.  Civ. 
App.  468,  44  S.  W.  1029,  holding  that,  as 
to  creditors  of  the  consignee,  the  title  did 
not  pass  upon  the  receipt  by  him  of  goods 
consigned  for  sale  on  account  of  the  con- 
signor, the  consignee  to  remit  the  entire 
proceeds  of  the  sales,  and  the  consignor  to 
apply  the  amount  due  the  consignee  as  his 
commission  upon  an  indebtedness  owing  by 
the  latter  to  the  former. 

Eilers  Music  House  v.  Fairbanks  (1914) 
80  Wash.  379,  141  Pac.  885,  holding  to  be 
a  consignment,  and  not  a  conditional  sale, 
an  agreement  to  take  a  consignment  of 
articles  and  sell  the  same  at  a  stated  price, 
unsold  articles  to  be  subject  to  the  order 
of  the  consignor  after  the  lapse  of  a  speci- 
fied time  after  shipment  to  the  consignee, 
who  agreed  to  pay  a  certain  per  cent  in- 
terest on  the  billing  price  of  the  articles 
for  such  length  of  time  as  the  consignor 
permitted  them  to  remain  after  such  time, 
and  to  remit  cash  received  from  sales,  and 
to  take  only  approved  notes  for  the  ar- 
ticles sold  if  sold  on  credit.  The  contract 
being  one  of  consignment,  a  subsequent 
purchaBcr  acquired  no  title  thereto  where 
he  took  an  article  in  payment  of  a  pre- 
exinting   indebtedness. 

47  Boston  &  M.  R.  Co.  v.  Warrior  Mower 
Co.  (1884)  76  Me.  251,  holding  that,  under 
a  consignment  of  machines  to  be  sold  by 
the  consignee  on  commission,  either  for 
cash  or  good  notes,  and  to  be  accounted 
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for  as  fast  as  sold,  the  title  to  remain  in 
the  consignor  until  they  are  sold,  no  title 
passes  to  the  consignee,  and  the  latter  can- 
not assign  to  a  third  person  a  cause  of 
action  for  the  detention  of  the  machines, 
except,  perhaps,  to  the  extent  of  his  in- 
terest therein,  which  is  his  special  property 
in  the  machines  under  the  consignment. 

Wight  V.  Wood  (1867)  57  Barb.  (N.  Y.) 
471,  holding  that  where  an  agent  receiver* 
property  to  be  sold,  and  as  compensation 
he  is  to  have  a  certain  share  of  the  pro- 
ceeds of  the  sale,  the  contract  gives  him 
no  title  to  any  part  of  the  property  re- 
ceived. 

Thompson  v.  Paret  (1880)  94  Pa.  275, 
holding  that  an  agreement  to  consign 
goods  for  sale,  the  invoice  prices  to  be  paid 
at  least  weekly  and  all  above  such  prices 
to  be  retained  by  the  consignee  as  his 
compensation,  the  consignor  reserving  the 
right  at  any  time  to  reclaim  the  unsold 
goods,  is  a  bailment,  and  the  consignee 
has  no  interest  in  the  goods  subject  to 
levy  or  sale  by  his  creditors. 

M'Cullough  v.  Porter  (1842)  4  Watts 
&  8.  (Pa.)  177,  39  Am.  Dec.  68,  holding 
that  an  agreement  to  furnish  goods  to  be 
sold  at  invoice  prices,  the  consignee  re- 
mitting the  invoice  price  and  retaining  the 
balance  for  his  own  use,  is  a  bailment,  and 
the  goods  are  not  subject  to  the  claims  of 
the  consignee's  creditors. 

Kimball  Co.  v.  First  Nat.  Bank  (1901) 
1  Tenn.  Ch.  App.  605,  holding  that  a  con- 
tract is  one  of  agency,  and  not  of  sale,  as 
to  the  mortgagee  of  the  consignee  of  goods 
received  thereunder,  where  it  pi*ovides  that 
the  consignee  will  take  the  goods  on  con- 
signment and  handle  the  same  exclusively, 
and  will  sell  at  fixed  prices  and  account 
for  sales  at  designated  times,  either  in 
cash  or  purchasers'  notes,  the  payment  of 
which  is  to  be  guaranteed  by  the  consignee 
and  the  same  to  be  credited  upon  his  ac- 
count, the  notes  representing  a  sale  to  be 
treated  as  a  separate  transaction,  and  when 
the  wholesale  price  of  the  article  is  col- 
lected, the  balance  to  belong  to  the  con- 
signee or  be  credited  upon  his  account: 
and  also  that  the  goods  are  to  be  insured 
for  the  benefit  of  the  consignor,  the  title 
to  remain  in  him  with  the  right  to  have 
the  unsold  goods  returned  after  they  have 
been  in  possession  of  the  consignee  for 
sale  a  certain  length  of  time,  and  all  un- 
sold goods  to  be  held  subject  to.  the  order 
of  the  consignor  in  the  event  of  the  ter- 
mination of  the  agency  by  either  party. 

Stein  Double  Cushion  Tire  Co.  v.  Wni. 
T.  Fulton  Co.  (1913)  —  Tex.  Civ.  App.  — , 
159  8.  W.  1013,  holding  that,  as  between 
the  parties  and  as  affected  by  the  monop- 
oly and  conspiracy  against  trade  laws,  a 
contract  was  one  of  consignment,  and  not 
of  sale,  where  the  consignor  agreed  to 
furnish  the  consignee  goods  to  a  designated 
amount,  to  be  stored  in  the  name  and  under 
the  control  of  the  coasignor,  and   insured 
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other  provisions  of  the  contract  bein§ 
consistent  with  a  contract  of  agency." 
Nor  is  the  character  of  a  contract  in  this 
regard  affected  by  a  provision  that,  if  the 
consignee  takes  notes  for  the  purchase 
price  not  satisfactory  to  the  consignor, 
he  shall  pay  the  amount  in  cash  or  by 


good  notes,  and  that  he  shall  indorse  on 
the  notes  an  agreement  to  pay  the  same 
if  not  paid  at  maturity ;  *•  nor  by  a  pro- 
vision that  he  will  pay  for  unsold  ma- 
chines,**^ either  in  cash  or  good  notes  or 
notes  approved  by  his  principal,** 
especially  where  the  contract  contained 


by  the  consignee  for  the  former's  benefit, 
the  consignee  to  make  full  settlement  for 
all  goods  sold  and  to  be  allowed  a  certain 
commission  as  a  casli  discount. 

Ames-Holden  Co.  v.  Hatfield  (1808)  29 
Can.  S.  C.  05«  holding  that,  as  to  the  cred- 
itors of  the  consignee,  the  transaction  cre- 
ated an  agency,  and  not  a  sale,  where  the 
consignee  was  to  sell  at  retail  goods  fur- 
nished by  the  consignor,  make  weekly  re- 
mittances of  the  proceeds  of  the  sales,  and 
have  a  share  of  the  net  profits  of  the  busi- 
ness. 

*•  Monitor  Mfg.  Co.  v.  Jones  (1897)  96 
Wia.  619,  72  N.  W.  44,  holding  that,  as 
to  the  creditors  of  the  consignee,  the  con- 
tract is  one  of  agency,  and  not  of  sale, 
where  it  purports  to  appoint  one  of  the 
parties  thereto  the  agent  of  the  other  to 
sell  on  commission  the  goods  of  the  latter, 
the  commission  to  be  the  amount  received 
for  the  goods  over  and  above  the  net  prices 
fixed  by  the  consignor,  the  purchase  price 
to  be  paid  by  the  purchasers'  notes,  the  con- 
signor fixing  the  terms  of  the  sale  and  the 
retail  price,  and  retaining  title  and  the  con- 
trol of  the  goods  until  sold,  with  the  right 
to  have  returned  any  that  are  not  sold. 

49  Martin  v.  Stratton- White  Co.  (1896) 
1  Ind.  Terr.  394,  37  S.  W.  833,  holding  that 
a  contract  providing  that  the  consignor 
may  resume  possession  of  the  goods  at  any 
time,  and  that  he  retains  the  title  thereto 
and  the  proceeds  thereof  until  the  consignee 
settles  for  them,  is  one  of  agency,  although 
the  consignee  guarantees  to  sell  all  the 
goods  within  a  designated  time  and  to  set- 
tle for  those  unsold  if  called  upon  by  the 
consignor  to  do  so. 

Com.  V.  Parlin  &  0.  Co.  (1904)  118  Ky. 
168,  80  S.  W.  791,  holding  that  a  contract 
purporting  to  appoint  one  of  the  parties 
thereto  the  agent  of  the  other  for  the  sale 
of  goods  to  be  furnished  the  agent  at  a 
certain  price  and  to  be  sold  by  the  latter 
either  for  cash  or  good  notes,  the  principal 
reserving  the  right  to  reject  any  note,  in 
which  case  the  agent  is  to  pay  the  amount 
in  cash  or  by  a  satisfactory  note,  and  the 
agent  to  keep  the  proceeds  of  the  sales 
separate  and  apart  from  other  transactions, 
and  to  indorse  the  notes  with  a  promise  to 
pay  the  same  upon  maturity  if  not  paid  by 
the  maker,  the  ownership  of  the  goods  to 
remain  in  the  principal  until  they  are  sold 
in  the  usual  course  of  trade,  and  the  pro- 
ceeds of  the  sales,  whether  in  cash  or  notes, 
also  to  be  his  property,  constitutes  an 
agency,  and  not  a  sale,  within  the  statu- 
tory provision  forbidding  foreign  corpora- 
tions from  selling  goods  within  the  state 
unless  certain  conditions  are  complied  with. 

Wasey   v.   Whitcomb    (1911)    167    Mich. 
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68,  132  N.  W.  672,  holding  that,  as  to  the 
consignee's  creditors,  a  provision  that  he 
should  report  all  sales  promptly,  settle 
immediately  for  cash  sales,  indorse  all  con- 
tract and  lien  notes  accepted  for  settle- 
ment, and  make  report  of  all  stock  on  hand 
whenever  requested  to  do  so,  cannot  be 
given  force  and  effect  unless  the  contract 
is  construed  as  one  of  consignment,  and 
not  of  sale. 

•OMilbum  Wagon  Cq.  v.  Edwards  (1886) 
7  Ky.  L.  Rep.  836,  holding  that  title  did  not 
pass  as  to  creditors  under  a'  contract  in 
the  form  of  an  order  for  sale  on  commis- 
sion of  certain  articles,  the  proceeds  of 
sales  to  be  remitted  each  month,  although 
there  was  a  provision  for  payment  for  all 
unsold  goods  remaining  at  the  end  of  six 
months. 

"Bayliss  v.  Davis  (1877)  47  Iowa,  340, 
holding  that  a  contract  purporting  to  ap- 
point one  as  agent  for  the  sale  of  ma- 
chines for  a  certain  commission  on  each 
machine  sold,  the  notes  for  the  purchase 
price  to  be  made  payable  to  the  principal, 
and  providing  that  if  any  machines  remain 
unsold  at  the  end  of  the  season  the  agent 
is  to  hold  them  over  free  of  charge,  but 
subject  to  the  order  of  the  principal,  and 
if  not  ordered  away  the  agent  is  to  give 
the  principal  a  satisfactory  note  therefor 
with  interest,  and  providing  further  that 
the  agent  is  to  advance  a  certain  amount 
in  cash  upon  the  purchase  price  of  the  ma- 
chines, and  give  his  note  for  the  balance, 
and  is  to  remit  the  proceeds  of  the  sales 
after  deducting  the  money  advanced,  and 
that  there  should  be  substituted  for  his 
notes,  notes  taken  from  the  purchasers  of 
machines,  constitutes  one  of  agency,  and 
not  of  sale.  The  court  said  that  the  ad- 
vancing of  money  by  the  agent  and  the 
giving  of  notes  for  the  purchase  price,  while 
ordinarily  indicating  a  sale,  did  not  have 
that  effect  in  the  particular  case,  where  the 
agent  was  to  be  repaid  his  advance  and  the 
notes  he  took  for  machines  were  to  be 
substituted  for  his  notes. 

Williams  Mower  &  Reaper  0>.  v.  Raynor 
(1875)  38  Wis.  119,  holdmg  that,  as  be- 
tween the  parties,  the  contract  is  a  con- 
signment, and  not  a  sale,  and  the  consignee 
is  therefore  liable  for  a  wrongful  con- 
version if  he  uses  the  proceeds  of  the  sale, 
where  the  contract  does  not  purport  to  be 
a  contract  of  sale,  and  it  contains  pro- 
visions restricting  the  agent  as  to  the 
length  of  credit  he  may  give  in  selling  the 
articles^  and  a  provision  that  the  proceeds 
of  sale  shall  be  paid  and  delivered  to  the 
consignor,  and  that  notes  given  for  the 
purchase  price  shall  contain  a  provision 
that  the  title  to  the  article  sold  is  to  re- 
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a  stipulation  that  the  consignee  acts 
thereunder  in  a  fiduciary  capacity.** 
Nor  is  the  character  of  the  contract 
affected  hy  the  fact  that  the  maximum 
price  for  which  the  agent  may  sell  the 
goods  is  discretionary  with  him,  his  only 
restriction  in  this  regard  being  as  to 
the  minimum  price,**  or  by  an  agreement 
to  purchase  at  the  termination  of  the 
contract  all  broken  packages  of  goods 
then  on  hand.** 

If  a  contract  is  actually  one  of  agency, 
providing  for  the  consignment  of  goods 
to  be  paid  for  at  a  fixed  price  out  of  the 
proceeds  of  a  sale  thereof,  without  any 
responsibility  for  the  purchase  price  at- 
taching to  the  consignee  or  agent,  it  will 
be  construed  to  be  an  agency  contract, 
and  not  a  sale.    In  such  case  the  title 


never  vests  in  the  agent  by  whom  the 
sale  is  made;  it  passes  directly  from 
the  consignor  to  the  purchaser.  Nei- 
ther do  the  proceeds  of  the  sale  vest  in 
the  agent,  for  the  title  thereto  passes 
directly  to  the  principal.**  But  even 
under  such  circumstances  a  contract  of 
this  character  does  not  create  the  rela- 
tion of  principal  and  agent  in  the  sense 
that  the  agent  is  entitled  to  recover  for 
services  rendered  in  securing  an  order 
for  goods  whieh  the  principal  refused  to 
fill.** 

But  provisions  requiring  the  consignee 
to  remit  the  proceeds  of  sales  are  to  be 
construed  with  other  provisions  in  the 
contract,  and  when  thus  construed  their 
effect,  as  determining  the  character  of 
the  contract,  may  be  largely  nullified  by 


main  in  the  consignor  until  the  purchase 
price  is  paid  in  full,  and  the  character 
of  the  sale  is  fixed  by  those  provisions  and 
is  not  affected  by  a  provision  that  the 
con  sign ee,  at  the  option  of  the  consignor, 
shall  give  his  note  for  the  purchase  price 
of  any  unsold  machines,  and  shall  guar- 
antee the  payment  of  all  notes  taken  for 
the  purchase  price  of  articles  sold. 

M  St.  Paul  Harvester  Co.  v.  Nicolin 
(1886)  36  Minn.  232,  30  N.  W.  763,  holding 
that,  as  between  the  parties,  the  contract 
is  one  of  agency,  and  not  of  sale,  although 
it  provides  that  the  agent  shall  pay  for 
unsold  machines  by  notes  approved  by  the 
principal,  it,  however,  also  providing  that 
the  agent  shall  hold  unsold  machines  for 
a  certain  period,  and  that  he  accepts  the 
sale  of  any  goods  furnished  under  the  con- 
tract in  a  fiduciary  capacity,  and  will  not 
appropriate  or  use  any  part  of  the  net  pro* 
ceeds  of  such  sales,  and  that  the  principal 
reserves  the  title  to  all  unsold  machines. 

M  Barret  v.  Gracie  (1861)  34  Barb.  (N. 
Y.)  20,  holding  that,  as  between  the  par- 
ties, the  transaction  is  one  of  agency,  and 
not  of  sale,  where  property  is  delivered 
for  resale,  the  proceeds  to  belong  to  the 
principal  and  to  be  collected  and  trans- 
mitted by  the  agent,  except  a  stipulated 
commission  to  be  retained  by  him;  and  this 
is  true  although  the  maximum  price  for 
which  the  agent  may  sell  the  property  is 
not  stated,  the  only  restriction  in  this  re- 
gard being  the  fixing  of  a  minimum  price. 

•*  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.  (1907)  84  C.  C.  A.  167,  166  Fed. 
1,  holding  that  a  contract  is  a  bailment 
for  sale,  and  not  one  of  sale,  where  it 
provides  that  the  one  party,  upon  orders 
of  the  other,  would  send  the  latter  from 
its  factory  and  warehouse  goods  of  its 
manufacture,  and  that  the  consignee  should 
make  such  advances  thereon  as  the  con- 
signor might  request,  and  would  conduct 
the  business  and  pay  all  the  expense  of 
selling  the  goods  for  a  certain  commission 
consisting  of  the  difference  between  the 
purchase  price  and  the  selling  price  to 
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the  purchasers,  and  that  the  consignee 
should  keep  the  proceeds  of  sales  in  a 
separate  bank  account,  and  remit  there- 
from to  the  consignor,  and  should  guarantee 
accounts  for  goods  sold  to  the  extent  of 
his  profits.  The  consignee  also  agreed  that 
upon  the  termination  of  the  contract  it 
would  purchase  and  pay  for  all  broken 
packages  of  goods  then  on  hand. 

M  Federal  Rubber  Co.  v.  King  (1913)  12 
6a.  App.  261,  76  8.  E.  1083,  holding  that, 
although  the  contract  does  not  provide  for 
the  return  of  the  imsold  goods  or  express- 
ly require  the  remittance  of  the  proceeds 
of  the  sales,  the  provision  in  this  regard 
being  that  at  a  certain  time  in  each  month 
the  consignee  shall  pay  in  cash  for  all 
goods  sold  during  the  preceding  thirty 
days,  and  shall  be  allowed  a  5  per  cent 
discount  for  cash,  nevertheless,  if  the  other 
provisions  of  the  contract  indicate  the  in- 
tent of  the  parties  to  ereate  the  relation 
of  agency,  and  not  that  of  seller  and  pur- 
chaser, it  will  be  coastrued  to  be  one  of 
consignment. 

Burton  v.  Goodspeed  (1873)  69  IlL  237, 
holding  that  an  agreement  to  receive  coal, 
te  remove  the  same  from  vessels,  pay  the 
freight,  and  dispose  of  the  coal  at  a  certain 
price  for  a  designated  commission,  makes 
the  consignee  a  factor  or  commission  mer- 
chant. Barnes  Safe  &  Lock  Co.  v.  Bloch 
Bros.  Tobacco  Go.  (1803)  38  W.  V«.  168,  22 
L.R.A.  850,  45  Am.  St.  Rep.  846,  18  S.  £. 
482. 

MNagle  V.  McNorten  (1887)  65  Miss. 
197,  3  So.  650,  holding  that  an  agreement 
by  a  manufacturer  of  a  machine  to  supply 
a  dealer  with  his  machines  for  resale,  the 
dealer  to  take  orders  for  them,  the  manu- 
facturer to  send  the  machines  direct  to  the 
purchasers,  the  proceeds  of  the  sale  to  be 
divided  between  the  manufacturer  and  re- 
tailer on  a  certain  basis,  does  not  make 
the  dealer  an  agent  of  the  manufacturer 
so  as  to  render  the  latter  liable  in  an  ac- 
tion for  services  rendered  in  selling  a  ma- 
chine which  the  manufacturer  refused  to 
furnish. 
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other  provisions  inconsistent  with  the 
contract  of  agency  or  consignment,  and 
consistent  only  with  the  contract  of 
sale.  For  example,  although  there  is  a 
provision  that  the  invoice  price  of  the 
consigned  articles  shall  be  remitted  at 
once  by  the  agent  upon  the  sale  of  the 
article,  yet  where  the  contract  as  a 
whole  embodies  provisions  essential  to  a 
sale,  and  the  consignee  is  required  to 
give  his  notes  for  the  purchase  price, 
which  is  designated  in  the  contract  as 
an  advance,  and  it  is  stipulated  that 
upon  paying  the  same  he  is  to  be  re- 
leased from  all  obligation  as  to  the 
article  covered  by  the  note,  the  contract 
constitutes  a  sale,  and  not  a  consignment 
for  sale.*''  And  this  is  also  true  where 
the  contract  imposes  upon  the  consignee 
the  primary  obligation  to  pay  for  the 
consigned  goods,  for  in  such  case  the 
provision  that  the  proceeds  of  the  sale 
shall  belong  to  the  consignor  until  full 


settlement  by  the  consignee  of  his  in- 
debtedness is  made  will  be  construed 
to  be  a  security  clause  merely.** 

e.  Provision  nifiking  sale  contingent 
upon  resale  by  consignee. 

The  time  in  which  the  purchase  money 
is  to  be  paid,*®  even  though  upon  the 
happening  of  some  contingent  event, 
such  as  a  resale  of  the  goods  by  the 
purchaser,  does  not  affect  the  character 
of  the  transaction  as  a  sale.^  For  a 
contract  may  be  one  of  sale,  and  not  of 
agency  or  consignment,  although  the 
passing  of  title  is  contingent  upon  the 
sale  of  the  property  by  the  consignee. 
For  example,  a  contract  constitutes  a 
sale  where  the  consignee  agrees  to  pay 
a  certain  price  for  the  consigned  goods 
as  he  sells  them,  and  there  are  no  re- 
strictions or  limitations  imposed  upon 
his  right  to  sell  the  goods  or  as  to  the 
selling  price ;  ^^  and  this  is  true  although 


CTChickering  v.  Bastress  (1889)  130  III. 
206,  22  N.  E.  542. 

wCSoweta  Fertilizer  Co.  v.  Brown  (1908) 
89  C.  C.  A.  612,  168  Fed.  165,  holding  that, 
as  to  the  creditors  of  the  consignee,  a  con- 
tract was  a  Bale  where  it  provided  that  the 
articles  should  remain  the  property  of  the 
consignor  until  sold  by  the  consignee,  and 
that  the  proceeds  of  the  sale  should  be  a 
trust  fund  for  the  consignor  until  he  was 
fully  paid,  there,  however,  being  no  right 
reserved  to  return  the  unsold  goods  and 
the  consignee  being  under  obligation  to  pay 
the  purdbase  price  without  reference  to 
whether  or  not  he  had  sold  the  goods. 

Peoria  Mfg.  Co.  v.  Lyons  (1894)  153  111. 
427,  38  N.  £.  661,  holding  that,  where  the 
consignee  was  required  to  pay  for  the  con- 
signed goods  by  his  note  and  was  given  no 
option  to  return  them,  the  contract  warn  a 
sale,  although  the  consignor  reserved  title 
to  the  proceeds  of  sales  and  the  right  to 
require  the  return  of  the  goods. 

People  use  of  Phoenix  Nursery  Co.  v. 
Midkiff  (1897)  71  lU.  App.  141,  holding 
that  a  provision  authorizing  the  consignor 
to  take  all  orders  received  by  the  consignee 
and  fill  the  same  and  apply  the  proceeds 
upon  the  account  of  the  agent  does  not 
make  tiie  contract  one  of  agency  where 
it  charged  the  consignee  for  the  purchase 
price. 

Adriance  v.  Rutherford  (1885)  57  Mich. 
170,  23  N.  W.  718,  holding  that  a  provision 
that  the  proceeds  from  the  sales  of  ma- 
chines by  the  consignee  shall  be  the  prop- 
erty of  the  consignor  until  full  settlement 
of  the  indebtedness  of  the  latter  under 
the  contract  does  not  necessarily  indicate 
that  the  transaction  was  an  agency,  since 
the  purpose  may  have  been  to  hold  such 
proceeds  as  security  merely. 

Weston  V.  Brown  (1809)  168  N.  Y.  360, 
53  N.  E.  36,  holding  that,  where  an  obli- 
gation is  imposed  on  the  purchaser  to  pay 
X..R^.1917B. 


the  purchase  price,  the  contract  is  a  sale, 
notwithstanding  a  provision  therein  retain- 
ing title  to  the  property  and  to  the  pro- 
ceeds of  sales  thereof.  ' 

And  see  Moline  Plow  Co.  v.  Rodger s, 
supra,  note  30. 

Compare  with  Snook  v.  Davis  (1858)  6 
Mich.  156,  holding  that  title  does  not  pass 
as  to  creditors  of  an  agent  under  a  con- 
tract by  one  agent  to  furnish  goods  to 
another  for  sale  by  the  latter  at  retail, 
his  compensation  to  be  all  he  received  for 
goods  over  and  above  a  designated  amount, 
which  latter  amount  he  was  to  be  responsi- 
ble for  and  was  to  pay  over  to  the  principal 
at  any  time  he  was  called  upon  to  do  so. 

M  Granite  Roofing  Co.  v.  Casler  (1890)  82 
Mich.  466,  46  N.  W.  728,  holding  that  post- 
ponement of  payment  has  no  tendency  to 
prove  agency. 

60  Blow  v.  Spear  (1869)  43  Mo.  496,  97 
Am.  Dec.  412. 

MLemp  v.  Ryus  (1895)  7  Colo.  App.  37, 
42  Pac.  169,  holding  that  an  agreement  by 
a  retail  dealer  to  pay  for  the  goods  as  they 
were  sold  by  him,  and  to  furnish  weekly 
statements  of  sales,  where  there  was  no 
restriction  imposed  on  the  manner  of 
handling  the  goods  or  as  to  the  selling 
price,  constitutes  a  sale,  and  not  an  agency. 

Granite  Roofing  Co.  v.  Casler  (Mich.) 
supra,  holding  that  title  passes  to  the 
purchaser  and  the  loss  of  the  articles  by 
fire  falls  upon  him,  under  a  contract  giv- 
ing him  full  authority  to  handle  the  prop- 
erty of  the  other  party  thereto  in  a  certain 
locality,  it  being  recited  that  such  prop- 
erty is  sold  to  the  purchaser  to  be  paid  for 
as  sold,  settlement  to  be  made  monthly  for 
all  goods  sold. 

Bnffum  v.  Descher  (1901)  1  Neb.  (Unof.) 
736,  96  N.  W.  352,  holding  that  where 
goods  are  left  by  a  manufacturer  with  a 
retail  dealer  to  be  sold  by  the  latter  at 
such    prices    as   he    might    fix,    settlement 
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the  contract  contains  a  clause  giving  the 
consignee  the  right  to  return  unsold 
goods.^ 

And  where  on  its  face  a  contract  is 
an  undertaking  to  furnish  certain  arti- 
cles at  a  fixed  price,  to  he  paid  for 
when  sold,  without  any  provision  for  the 
return  of  any  unsold  articles,  it  is  a  con- 
ditional sale,  and  not  an  agency  con- 
tract." 

Where  a  sale  is  conditional,  contin- 
gent, or  conditioned,  upon  the  consignee's 
selling  the  goods,  it,  of  course,  does 
not  become  complete,  and  the  liability  of 
the  consignee  for  the  purchase  price  does 
not  ordinarily  become  fixed,  until  he  has 
sold  the  goods.^*  The  contract,  however, 
operates  to  create  between  the  parties 
the  relation  of  debtor  and  creditor,  the 
title  remaining  in  the  consignor  until  a 
resale  by  the  consignee.**     And  this  is 


true  as  between  the  parties  even  though 
the  proceeds  of  the  sale  ai'e  to  be  ap- 
plied by  the  consignee  upon  a  debt  owing 
him  by  the  consignor,**  but  as  to  the  lat- 
ter's  creditors,  title  passes  to  the  con- 
signee.*^ It  has  been  held  that,  where 
goods  consigned  for  resale  to  be  paid 
for  when  sold  are  destroyed  by  fire  while 
in  the  possession  and  custody  of  the  con- 
signee, the  loss  falls  upon  him;**  but 
where  the  articles  were  charged  to  the 
consignee  when  delivered  and  he  was  to 
account  for  them  at  the  charged  price 
if  he  sold  them,  and  if  he  did  not  sell 
them  they  were  to  remain  in  his  hands 
subject  to  the  order  of  the  consignor,  it 
was  held  that  the  title  did  not  pass  to 
the  consignee,  and  that  the  property  was 
not  covered  by  an  insurance  policy  insur- 
ing the  property  of  the  consignee,  in- 
cluding his  stock  in  trade.** 


to  be  made  with  the  manufacturer  at  a 
fixed  price  to  be  paid  as  the  goods  are  sold, 
the  transaction  constitutes  a  sale,  and  the 
title  passes  to  the  retail  dealer  and  is  sub- 
ject to  the  claims  of  his  creditors. 

M  House  V.  Beak  (1802)  141  111.  290,  33 
Am.  St.  Rep.  307,  30  X.  E.  1065,  holding 
that,  where  goods  are  delivered  by  a  whole- 
sale dealer  to  a  retail  dealer  for  a  certain 
price  if  sold,  with  the  privilege  of  return- 
ing unsold  goods,  title  passes  upon  delivery 
of  the  goods. 

I  D.  M.  Ferry  &,  Co.  v.  Hall,  ante,  620, 
holding  that,  where  the  contract  permitted 
the  consignee,  a  retail  dealer,  to  sell  ac- 
cording to  his  own  judgment,  and  required 
him  to  account  for  only  the  goods  sold, 
the  unsold  goods  to  be  taken  back  by  the 
consignor  at  the  invoice  pricQ,  the  con- 
tract was  a  sale,  and  hence  the  goods  were 
not  subject  to  taxation  as  the  property  of 
the  consignor,  while  in  the  possession  of 
the  consignee. 

I  88  Re  Martin- Vernon  Music  Co.  (1904) 
132  Fed   983. 

84  Levi  v.  Allen  (1805)  16  Ind.  App.  38, 
43  N.  £.  571,  holding  that  a  retail  dealer 
receiving  goods  to  be  sold  for  the  consignor 
and  paid  for  as  sold,  the  goods  remaining 
the  property  of  the  latter  until  sold,  is  not 
liable  for  the  purchase  price  of  unsold 
goods. 

Depew  v.  Keyser  (1854)  3  Duer  (N.  Y.) 
r>35,  holding  that  an  agreement  to  sell 
i-ertain  goods  and  account  for  the  pro- 
ceeds at  a  designated  price  constitutes  a 
contract  of  sale,  but  the  actual  resale  of 
the  goods  is  a  condition  precedent  to  the 
liability  of  the  consignee  to  the  consignor 
as  debtor. 

Ex  parte  White  (1871)  L.  R.  6  Ch.  (Eng.) 
397,  40  L.  J.  Bankr.  N.  S.  73,  24  L.  T.  N.  S. 
45,  19  Week.  Rep.  488,  holding  that,  where 
the  consignee  was  to  dispose  of  the  con- 
signed goods  for  the  consignor,  and  was 
not  to  pay  .for  them  unless  and  until  he 
had  disposed  of  them,  and  he  was  to  make 
L.R.A.1917B. 


weekly  reports  of  sales  and  was  entitled  to 
alter,  manipulate,  and  sell  the  goods  for 
such  prices  as  he  might  fix,  being  liable 
to  pay  for  them  only  at  prices  previously 
fixed  and  at  times  based  upon  the  date  of 
sale,  without  reference  to  the  selling  price, 
terms  of  sale,  or  anything  else  except  the 
mere  fact  that  he  had  made  a  sale,  the 
transaction  constituted  a  sale  depending 
upon  a  subsequent  sale  by  the  consignee, 
and  the  proceeds  of  such  sales  belonged  to 
him,  the  relation  arising  between  him  and 
the  consignor  by  reason  of  such  sales  being 
that  of  debtor  and  creditor. 

8ft  Holleman  v.  Bradley  Fertilizer  Ck>. 
(1898)  106  Ga.  156,  32  S.  E.  83,  holding 
that  the  title  remains  in  the  consignor 
under  a  contract  for  the  sale  of  fertiliser, 
by  which  the  consignee  incurs  no  liability 
for  the  purchase  price  except  as  he  sells 
the  goods. 

8«Collyer  v.  Krakauer  (1907)  122  App 
Div.  797,  107  N.  Y.  Supp.  739,  holding  that 
a  delivery  of  goods  to  be  sold  on  commis- 
sion, the  net  proceeds  to  he  applied  on 
notes  held  by  the  consignee  against  tbe 
consignor,  does  not  constitute  a  sale  of 
the  goods  entitling  the  assignee  for  t;be 
benefit  of  creditors  of  the  consignor  to  re« 
cover  the  purchase  price. 

87Sproule  V.  McXulty  (1841)  7  Mo.  ti2, 
holding  that  a  consignment  of  goods  to  be 
sold  and  the  proceeds  applied  upon  a  debt 
owing  by  the  consignor  to  the  consignee 
transfers  the  title  to  the  latter  as  to  t;lie 
creditors  of  the  consignor. 

88  Blow  V.  Spear  (1869)  43  Mo.  496,  97 
Am.  Dec  412,  holding  that,  where  property 
ia  delivered  to  anotiier  for  resale,  to  be 
paid  for  when  sold,  title  passes  and  the 
loss  by  destruction  of  the  property  by 
fire  falls  upon  the  purchaser.  To  the  same 
effect,  see  Bicking  v.  Stevens  (1897)  69  Mo. 
App.  168. 

88  Planters'  Mut.  Ins.  Co.  v.  Engle  (1879) 
62  Md.  468. 
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Where  the  contract  provides  that  the 
consi^ed  goods  are  to  be  paid  for  when 
soldy  and  the  consignee  is  given  a  cer- 
tain length  of  time  in  which  to  sell 
them,  it  has  been  held  that  he  becomes 
liable  for  the  purchase  price  upon  the 
expiration  of  such  time  without  refer- 
ence to  whether  or  not  he  sells  the 
goods."^  It  has  been  held  that,  even 
where  the  contract  is  one  of  agency  and 
the  title  to  the  goods  consigned  remains 
in  the  principal  until  sold  by  the  agent, 
nevertheless  where  by  the  terms  of  the 
contract  the  agent  becomes  responsible 
for  the  purchase  price  of  the  goods  upon 
selling  them,  which  is  to  be  evidenced  by 
his  notes  running  to  the  principal  upon 
the  sale  by  the  agent  the  proceeds  belong 
to  him  and  he  becomes  the  debtor  of  his 
principal.'^ 

In  many  of  the  oases  referred  to  as 
holding  that  the  title  did  not  pass  until 
the  consignee  had  resold  the  goods,  the 
holding  was  not  inconsistent  with  other 
cases  heretofore  referred  to  which  did 
not  involve  this  specific  point,  but  held 
that  the  transaction  constitutes  a  sale, 
and  not  a  contract  of  agency.  Indeed, 
some  of  the  cases  specifically  holding 
that  title  did  not  pass  until  a  resale  by 
the  consignee  also  hold  that  the  con- 
tract was  one  of  sale,  and  not  of  agency. 
The  question,  while  academic  in  some 
instances,  becomes  important  in  other 
cases;  as,  for  example,  where  it  involves 


the  right  to  the  proceeds  of  resales  by 
the  consignee.  In  such  case,  if  the  con- 
tract is  held  to  be  one  of  sale,  obviously 
the  consignee  is  entitled  to  the  proceeds, 
and  is  not  guilty  of  embezzlement  if  he 
uses  them,  for,  upon  the  resale,  he  be- 
comes merely  the  debtor  of  the  consignor 
for  the  purchase  price.  But  if  such  a 
contract  is  construed  to  be  one  of 
agency,  and  not  of  sale,  of  course  the 
title  never  vests  in  the  consignee,  but 
passes  directly  to  the  purchaser,  and  the 
right  to  the  proceeds  of  the  sale  im- 
mediately vests  in  the  consignor,  the  con- 
signee being  a  mere  agency  for  the 
transfer.  In  this  connection  it  is  to  be 
noted  that,  while  a  very  similar  con- 
tract to  the  ones  construed  by  the 
foregoing  cases  was  held  to  be  one  of 
agency,  and  not  of  sale,"  yet  this  hold- 
ing was  made  in  denying  to  the  consignor 
the  right  to  hold  the  consignee  for  the 
purchase  price  of  the  consigned  goods 
which  were  unsold.  The  actual  holding, 
therefore,  is  not  inconsistent  with  the 
cases  already  referred  to. 

/.  Restrictions  upon  right ,  manner,  and 
terms  of  resale. 

The  requirement  that  the  consigned 
goods  shall  be  sold  within  a  designated 
time  is  also  inconsistent  with  dominion 
over  property  conferred  by  an  absolute 
sale  thereof."^  It  has  been  asserted  that 
limitations  and  conditions  as  to  the  sale 


TOBrayman  ▼.  Leslie  (1880)  16  R.  I.  621, 
17  Atl.  022,  holding  that  a  transaction  evi- 
denced by  a  statement  reciting  that  one 
party  has  bought  of  the  other  a  certain 
stock  of  goods  for  a  designtited  price,  to 
be  paid  for  as  sold,  and  that  he  is  to  have 
a  certain  time  to  sell  the  same,  constitutes 
a  sale,  and  the  purchaser  is  liable  for  the 
purchase  price  of  the  goods  at  the  end  of 
the  designated  time. 

71  Vermont  Marble  Co.  ▼.  Brow  (1890) 
100  Cal.  236,  50  Am.  St.  Rep.  37,  41  Pac. 
1031,  holding  that,  where  a  dealer  receives 
monuments  by  consignment,  to  hold  axxh- 
ject  to  the  order  of  the  consignor  and  to 
be  sold  as  his  property,  the  proceeds  of 
the  sales  to  be  remitted  if  in  cash,  and  if 
in  notes,  the  notes  to  be  remitted  as  col- 
lateral to  his  own  notes  for  the  goods  sold, 
the  transaction  constitutes  a  sale  upon  the 
condition  of  a  resale,  and  until  then  the 
consignee  is  under  no  obligation  to  pay 
for  the  articles  consigned,  and  may  be  com- 
pelled to  surrender  to  the  consignor  the 
articles  at  any  time  before  they  are  sold. 

^tna  Powder  Co.  v.  Hildebrand  (1894) 
137  Ind.  462,  46  Am.  St.  Rep.  194,  37  N.  E. 
136,  holding  that  the  principal  cannot 
follow  the  proceeds  of  sales  made  by  his 
so-called  agent,  or  claim  the  goods  as  an  un- 
disclosed principal,  under  a  contract  pur- 
L.R.A.1917B. 


porting  to  be  one  of  agency,  but  making 
the  agent  responsible  for  the  purchase  price 
when  the  goods  are  sold. 

Conn  V.  Chambers  (1908)  123  App.  Div. 
298,  107  N.  Y.  Supp.  976,  affirmed  in  (1909) 
196  N.  Y.  638,  88  N.  E.  1117,  holding  that, 
as  between  the  parties,  the  contract  is  one 
of  sale,  and  not  of  agency,  although  it 
purports  to  create  an  agency  and  provides 
for  the  consignment  of  property  to  the 
alleged  agent  to  be  sold  at  retail  and 
settled  for  as  sold,  except  that  goods  subse- 
quently ordered  are  to  be  settled  for  month- 
ly, where  it  contains  no  provision  that 
the  agent  shall  transmit  the  proceeds  of 
sales  to  the  principal  or  receive  any  com- 
mission for  making  sales,  or  any  stipula- 
tion as  to  price  or  terms  for  resales. 

W  Federal  Chemical  Co.  v.  Green  (1906) 
30  Ky.  L.  Rep.  223,  97  S.  W.  803,  holding 
that,  where  goods  are  delivered  for  sale 
on  consignment  with  a  provision  that  those 
sold  shall  be  settled  for  at  a  certain  time, 
the  balance  to  be  carried  over  to  another 
season,  the  transaction  constitutes  an 
agency  to  sell,  and  not  an  absolute  sale, 
and  the  consignee  cannot  be  held  for  the 
purchase  price  of  the  unsold  goods. 

W  Metropolitan  Nat.  Bank  v.  Benedict 
Co.  20  C.  C.  A.  379,  36  U.  S.  App.  604,  74 
Fed.  184. 
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at  retail  of  the  product  of  a  manufac- 
turer are  inconsistent  with  the  dominion 
conferred  by  an  actual  sale.''*  But  con- 
ditions and  provisions  restricting  the 
sale  by  retail  of  consigned  goods  may 
sometimes  be  explained  on  the  theory 
that  the  manufacturer,  in  giving  an  ex- 
clusive agency  for  the  sale  of  his  goods, 
was  desirous  of  exercising  some  control 
over  the  price  at  which  they  were  to  *be 
sold  and  the  extent  to  which  they  were 
to  be  advertised,  etc.  Under  such  cir- 
cumstances, of  course,  such  provisions 
do  not  have  the  effect  of  changing  a  con- 
tract of  sale  into  one  of  consignment  or 
agency.'* 

g.  Mere  privilege  to  sell. 

In  cases  holding  that  a  contract  for 
the  sale  of  an  article  at  a  stated  price 
to  be  paid  when  sold  was  one  of  sale, 
and  not  of  agency,  the  terms  of  the  con- 
tract indicated  that  the  parties  intended 
the  consignee  should  become  liable  for 
the  purchase  price  at  and  from  the  time 
of  the  resale.  Upon  the  happening  of 
this  event  the  obligation  to  pay  was  to 
become  absolute  without  reference  to 
the  dealings  between  the  consignee  and 
the  purchaser,  except  the  mere  fact  of 
the  sale.  Such  contracts  are  not  to  be 
confused  with  contracts  by  which  goods 


are  consigned  for  sale,  the  proceeds  to 
be  delivered  to  the  consignor  and  ac- 
counted for  by  the  consignee  less  the 
latter's  commission.  Contracts  of  this 
character  are  bailment  or  consignment 
contracts,  and  not  contracts  of  sale.''^ 
In  such  cases,  of  course,  the  controlling 
question  is  whether  the  contract  pro- 
vides for  a  consignment  of  the  goodis  to 
be  settled  for  at  a  fbced  price  out  of  the 
proceeds  of  the  goods  when  sold,  or 
whether  the  consignee  becomes  liable  as 
principal  debtor  for  the  goods  when 
sold."^  For,  although  the  seller  cannot, 
as  against  a  bona  fide  purchaser,  retain 
title  to  goods  delivered  to  a  retail  dealer 
for  resale,  yet  he  may  place  goods  in 
the  hands  of  a  general  commission 
merchant  or  factor  to  be  sold  on  his  ac- 
count without  making  the  property  thus 
delivered  subject  to  levy  by  creditors  of 
the  agent."'* 

h.  Provision  for  return  of  unsold  goods. 

Where  the  leading  feature  of  a  eon- 
tract  of  this  character  is  a  reservation 
by  the  consignor  of  the  right  to  have 
the  unsold  articles  returned,  the  stipula- 
tion is  inconsistent  with  the  absolute 
sale  of  the  property,  and  indicates  an 
intent  to  retain  the  title  in  the  con- 
signor.*®   And  it  has  been  declared  that 


74  Velie  Motor  Car  Co.  v.  Kopmeier  Motor 
Car  Co.  (1912)  114  C.  C.  A.  284,  194  Fed. 
324. 

National  Cordage  Co.  v.  Sims  (1895)  44 
Neb.  148,  62  N.  W.  514,  holding  that  a  con- 
tract purporting  to  be  one  of  agency  for 
the  sale  of  twine,  which  fixes  the  retail 
price  of  the  twine,  the  terms  of  sale,  and 
the  compensation  of  the  agent,  and  reserves 
title  in  the  twine  and  the  proceeds  of  the 
sales  thereof,  is  an  agency  contract,  and 
not  one  of  conditional  sale;  hence  the  twine 
received  thereunder  is  not  subject  to  the 
claims  of  creditors  of  the  agent. 

76  Baldwin  v.  Feder  (1909)  135  App.  Div, 
97,  119  N.  Y.  Supp.  1044. 

And  see  Dr.  Koch  Vegetable  Tea  Co.  v. 
Malone  (1914)  —  Tex.  Civ.  App.  — ,  163  S. 
W.  662,  holding  that,  where  a  contract  pro- 
vides for  the  sale  and  delivery  of  designated 
articles  as  desired  by  the  purchaser,  and 
fixes  the  prices  and  limits  their  resale  to 
a  certain  territory,  the  purchaser  to  make 
reports  of  sales  and  remittances  whenever 
sales  are  made,  it  is  a  contract  of  sale  as 
between  the  parties,  and  also  as  to  a  statu- 
tory provision  relative  to  foreign  corpora- 
tions doing  business  within  the  state. 

T6  Sturm  v.  Boker  (1893)  150  U.  S.  312, 
37  L.  ed.  1093,  14  Sup.  Ct.  Rep.  99. 

Dennistown  v.  Barr  (1893)  31  Abb.  N. 
C.  21,  28  N.  Y.  Supp.  255,  holding  that 
an  agreement  to  hold  property  in  storage 
with  the  privilej^e  in  the  bailee  to  sell 
the  same  and  pay  over  the  proceeds  to 
L.R.A.1917B. 


the  bailor  until  certain  bills  of  exchange 
for  the  purchase  money  accepted  by  the 
latter  have  been  liquidated  does  not  vest 
title  in  the  bailee  as  to  his  creditors. 

Weyman  v.  People  (1875)  6  Thomp.  &  C 
696,  4  Hun  (N.  Y.)  511.  affirmed  in  (1875) 
62  N.  Y.  623,  holding  that,  where  a  person 
receives  goods  from  another  to  be  sold 
or  returned,  and  if  sold  the  proceeds  of  the 
sales  to  be  transmitted,  as  between  the 
parties  the  transaction  constitutes  an 
agency,  and  not  a  sale.     See  supra,  111.  d. 

77  Monitor  Mfg.  Co.  v.  Jones  (1897)  96 
Wis.  619,  72  N.  W.  44. 

79  Fleet  v.  Hertz  (1903)  201  III.  694,  94 
Am.  St,  Rep.  192,  66  N.  E.  868. 

80  Hamilton  v.  Billington  (1894)  163  Pa. 
76,  43  Am.  St.  Rep.  780,  29  Atl.  904,  holding 
an  agreement  to  be  a  bailment,  and  not  a 
sale,  where  it  contains  an  acknowledgment 
of  a  receipt  of  certain  goods  to  be  held  in 
trust  for  the  owner  as  his  property,  with 
liberty  to  sell  the  same  for  the  owner's 
account  and  turn  the  proceeds  of  the  sale 
over  to  him,  with  a  reservation  by  the 
owner  of  the  right  at  any  time  to  cancel 
the  trust  and  retake  the  goods.  To  the 
same  effect,  see  Monjo  v.  IVench  (1894)  163 
Pa.  107,  29  Atl.  907. 

Franklin  v.  Stoughton  Wagon  Co.  (1909) 
94  C.  C.  A.  269,  168  Fed.  857,  holding  that, 
where  the  consignor  of  goods  retains  full 
control  of  the  disposition  to  be  made  of 
them,  in  that  he  reserves  the  power  to  have 
the  goods  returned  to  him  or  shipped  else- 
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one  of  the  fundamental  rights  of  the 
consignor  of  goods  for  sale  on  commis- 
sion is  the  right  to  have  the  goods  re- 
turned to  him  upon  demand  before  sale, 
subject,  of  course,  to  the  payment  of  ad- 
vances and  other  expenses  of  the  con- 
signee, and  where  the  provisions  of  the 
contract  are  such  as  to  defeat  or  destroy 
this  right,  the  transaction  is  not  a  con- 


signment for  sale.'^  So,  a  stipulation 
that  the  consigned  goods  are  at  all  times 
subject  to  the  order  of  the  consignor  un- 
til they  are  sold,  and  if  any  remain  un- 
sold at  a  designated  time  they  are  to  be 
returned  to  him,  indicates  the  contract 
to  be  a  bailment  for  sale,  and  not  a 
sale.'^  But  the  mere  fact  that  a  con- 
tract  entitles   the  purchaser  to  return 


where,  an  essential  element  of  a  contract 
of  sale  is  lacking;  hence,  the  contract  will 
be  construed  to  be  one  of  agency,  and  not 
of  sale,  although  the  consignee  is  to  guar- 
antee the  payment  of  all  notes  executed  by 
the  purchasers  of  the  consigned  goods,  and 
agrees  tliat  at  a  certain  time,  if  so  required 
by  the  consignor,  he  will  purchase  all  un- 
sold goods  and  give  in  settlement  there- 
for his  notes. 

Re  Flanders  (1905)  67  C.  (X  A.  484,  134 
Fed.  660,  holding  tbat,  as  to  the  trustee 
in  bankruptcy  of  the  consignee,  a  contract 
is  a  bailment,  and  not  a  sale,  where  it 
provides  for  the  consignment  of  ^oods  to 
be  sold  on  commission,  the  consignee  to 
make  advances  to  the  consignor  by  giving 
to  the  latter  his  notes  for  a  certain  pro- 
portion of  the  invoice  price  of  the  goods, 
and  to  receive  a  certam  commission  and 
account  monthly  for  the  proceeds  of  sales, 
deducting  advances,  commissions,  etc.,  the 
consignor  reserving  the  right  to  have  the 
goods  returned  upon  demand  subject  to 
the  repayment  of  advances  received. 

W.  0.  Dean  Co.  v.  Lombard  (1895)  61 
ni.  App.  94,  holding  that,  where  goods  are 
delivered  to  a  retail  dealer  to  be  sold,  and 
he  is  to  have  all  the  proceeds  of  sales  over 
and  above  a  designated  price,  any  unsold 
goods  to  be  taken  away  by  the  manu- 
facturer, the  title  to  the  consigned  goods 
remains  in  the  latter  as  to  the  creditors 
of  the  consignee. 

Eldridge  v.  Benson  (1851)  7  Cush. 
(Mass.)  483;  Thomas  Mfg.  Co.  v.  Knapp 
(1907)    101  Minn,  432,  112  N.  W.  989. 

Norris  v.  Boston  Music  Co.  ante,  615, 
holding  that,  where  a  contract  does  not 
indicate  the  intention  of  the  parties  that 
the  consignee  shall  purchase  the  goods  or 
acquire  title  to  them,  and  no  obligation  is 
imposed  upon  him  to  pay  the  purchase 
price,  the  only  obligation  in  this  regard 
being  to  account  for  the  proceeds  of  sales 
he  makes,  and  it  is  provided  that  upon 
the  termination  of  the  contract  the  con- 
signee shall  return  to  the  consignor  all 
unsold  goods,  the  transaction  constitutes 
a  consignment,  and  not  a  conditional  sale. 

Kingman  Plow  Co.  v.  Joyce  (1916)  — 
Mo.  App.  — ,  184  S.  W.  490,  holding  that, 
although  a  consignee  is  designated  the 
purchaser  of  goods,  where  they  are  not* 
to  be  paid  for  until  sold,  and  the  consiprnor 
reserves  the  right  to  remove  any  of  them 
at  his  pleasure  to  be  sold  at  other  points, 
the  transaction  is  a  consignment,  and  not 
a  sale,  and  the  loss  of  the  goods  by  fire 
falls  upon  the  consignor. 
L.RJ^.1917B. 


Conn  V.  Reed  (1905)  73  N.  J.  L.  112,  62 
Atl  271,  19  Am.  Neg.  Rep.  373,  holding 
that,  as  between  the  parties,  the  contract 
is  one  of  agency  where  it  provides  for 
the  consignment  of  articles  for  sale  to 
be  paid  for  when  sold,  the  consignee  to 
have  the  right  at  his  expense  to  return 
any  of  the  consigned  goods  unsold  at  the 
end  of  the  season. ' 

Middleton  v.  Stone  (1886)  111  Pa.  589, 
4  Atl.  523,  holding  that  a  delivery  of 
property  to  be  sold  for  the  owner  at  a 
minimum  price,  and  if  not  sold  bv  a  cer- 
tain time  to  be  returned,  constitutes  a 
bailment. 

Davidson  v.  Adams  Exp.  Co.  (1910)  43 
Pa.  Super.  Ct.  53,  holding  that  title  does 
not  pass  under  a  consignment  of  goods  to 
be  sold  for  a  designated  sum,  and  if  not 
sold  at  that  price  to  be  returned.  On 
appeal  on  a  different  point  this  case  was 
affirmed  in  (1911)  230  Pa.  635,  79  Atl. 
760,  which  was  reversed  by  stipulation  of 
counsel  in  (1913)  229  IT.  S.  629,  57  L.  ed. 
1358,  33  Sup.  Ct.  Rep.  776. 

Langley  v.  Kahnert  (1905)  36  Can.  S.  C. 
397,  holding  that,  where  goods  are  delivered 
for  sale  at  retail  at  prices  which  the  retail 
dealer  may  fix,  he,  however,  to  account 
for  the  goods  at  designated  prices  within 
a  designated  time  after  making  sale  there- 
of, the  consignor  reserving  the  right  to  re- 
take the  goods  at  any  time,  and  the  unsold 
goods  at  the  end  of  the  season  to  be 
returned,  the  title  remains  in  the  consignor 
as  to  the  creditors  of  the  consignee. 

81  McGaw  V.  Hanway  (1913)  120  Md,  197, 
87  Atl.  666,  Ann.  Cas.  1915A,  601,  holding 
that  where,  by  the  terms  of  a  contract 
purporting  to  consign  goods  to  the  con- 
signee, the  latter  is  given  over  and  above 
his  commission  an  mterest  in  the  pro- 
ceeds of  the  sale  of  the  goods  above  a  desig- 
nated amount,  his  interest  in  the  consigned 
goods  is  such  that  the  consignor  is  not 
entitled  to  their  return  before  sale  by  pay- 
ing advances  or  expenses,  especially  where, 
in  addition  to  this  interest  in  the  goods, 
the  consignee  is  entitled  to  sell  to  such  per- 
sons, upon  such  terms,  and  at  such  times 
as  he  sees  fit,  and  the  transaction  consti- 
tutes a  sale,  and  not  a  consignment,  and 
hence,  where  the  consignee  advances  more 
money  on  the  goods  than  he  sells  them  for, 
the  consignor  is  not  responsible  for  tlie 
difTerence 

88  Re  Columbus  Buggy  Co.  (1906)  74  C. 
C.  A.  611,  143  Fed.  869. 
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the  unsold  portions  of  goods  received 
thereunder  does  not  convert  it  from  a 
contract  of  sale  into  one  of  agency.** 

i.  Beservation  of  title  in  consignor. 

In  the  absence  of  a  statutory  provi- 
sion requiring  that  conditional  sales  be 
recorded  to  be  valid,  a  reservation  of 
title  in  the  seller  is  valid  to  the  extent 
of  securing  him  while  the  goods  are 
in  the  hands  of  the  buyer,*^  and  in  some 


cases  in  the  hands  of  subsequent  pur- 
chasers from  the  buyer.  The  provision, 
however,  ordinarily  indicates  a  sale  of 
the  property,  although  it  is  in  form  an 
agency  contract  and  purports  to  appoint 
the  purchaser  the  consignor's  agent  to 
sell  the  consigned  goods,**  for  a  pro- 
vision of  this  character  is  not  essential 
if  the  contract  is  one  of  consignment  or 
agency,  since  the  title  remains  in  the 
principal  as  a  matter  of  eourse.**    It  is 


SSButterick  Pub.  Co.  v,  Bailey  (1898) 
105  Iowa,  326,  75  N.  W.  189,  holding  that 
a  contract  is  one  of  sale,  and  not  of  agency, 
where  it  provides  that  the  consignee  shall 
act  as  the  special  agent  of  the  consignor, 
the  consigned  property  to  be  paid  for  ac- 
cording to  designated  terms  with  the  right 
to  return  unsold  goods.  The  court  said 
the  latter  provision  was  one  of  repur- 
chase 

Hessig-EUis  Drug  Co.  v.  Sly  (1910)  83 
Kan.  60,  109  Pac.  770,  Ann.  Cas.  1912A, 
551,  holding  that  a  contract  by  a  foreign 
corporation  for  the  sale  of  its  product 
to  a  dealer  in  a  certain  community,  includ- 
ing an  agreement  not  to  make  sales  to 
others  in  that  locality  and  an  agreement  to 
take  back  unsold  goods,  is  a  contract  of 
sale,  and  not  an  agency,  and  hence  the  act 
of  the  purchaser  in  selling  the  goods  with- 
in the  state  does  not  constitute  doing  busi* 
ness  therein  by  the  corporation. 

William  Frantz  &  Co.  v.  Fink  (1910) 
126  La.  1013,  28  L.R.A.(N.S.)  639,  52  So. 
131,  holding  that,  where  goods  are  delivered 
to  a  retail  dealer  under  an  agreement  that 
he  can  retain  them  and  pay  a  certain  price, 
or  return  them,  it  constitutes  a  sale  and 
title  passes  upon  delivery. 

Omaha  Nat.  Bank  v.  Kraus  (1901)  62 
Neb.  77,  86  X.  W.  906. 

Houck  V.  Linn  (1896)  48  Neb.  227,  66 
N.  W.  1103,  holding  that  a  delivery  of 
horses  for  sale  at  a  price  to  be  fixed  by 
the  person  receiving  them,  who  agrees  to 
pay  a  certain  price  for  the  horses  with  the 
privilege  of  returning  any  unsold,  consti- 
tutes a  sale  of  the  horses  with  the  privi- 
lege of  rescinding  the  contract. 

Marsh  v.  Wickham  (1817)  14  Johns.  (N. 
Y.)  167,  holding  that  a  contract  is  one  of 
sale,  and  not  a  consignment  for  sale,  where 
it  fixes  the  price  to  be  paid  for  goods  re- 
ceived, provides  for  a  certain  deduction, 
and  permits  the  return  on  final  settlement 
of  any  unsold  goods. 

Capuano  v.  Italian  Importing  Co.  (1915) 
89  Misc.  449,  161  N.  Y.  Supp.  994,  holding 
that,  as  between  the  parties,  a  mere  agree- 
ment by  the  seller  of  goods  to  take  back 
any  unsold  goods,  although  a  part  of  the 
contract  of  sale,  does  not  prevent  the  title 
from  passing  to  the  purchaser. 

Peek  V.  Heim  (1889)  127  Pa.  500,  14  Am. 
St.  Rep.  865,  17  Atl.  984,  holding  a  con- 
tract to  be  a  sale,  and  not  a  consignment, 
although  purporting  to  be  the  latter,  where 
the  title  is  reserved  by  the  consignor  and 
the  consignee  agrees  to  pay  a  certain  price 
L.R.A.1917B. 


for  the  article  within  a  designated  time, 
or  return  it. 

M£x  parte  Flanuagans  (1875)  2  Hughes, 
264,  Fed.  Cas.  No.  4,855,  12  Nat.  Bankr. 
;  Reg.  230. 

85  Rickardson  Drug  Co.  v.  Plummer 
(1898)  56  Neb.  523,  76  N.  W.  1086,  holding 
that  a  contract  purporting  to  appoint  one 
party  thereto  the  agent  of  the  other  to 
sell  a  stock  of  goods  at  retail,  and  from 
the  proceeds  pay  the  purchase  price  by 
monthly  instalments,  and  further  provid- 
ing that  the  title  must  remain  in  the  seller 
until  the  purchase  price  is  paid,  is  a  con- 
tract of  conditional  sale,  and  not  of  agency. 
To  the  same  effect  are  Richardson  Drug  Co. 
v.  Oberfelder  (1899)  58  Neb.  822,  80  N.  W. 
50,  and  Richardson  Drug  Co.  v.  Teasdall 
(1897)   62  Neb.  698,  72  N.  W.  1028. 

MRe  Wells  (1905)  140  Fed.  752,  holding 
that  conditions  attached  to  contractti  of 
this  character,  that  the  title  shall  not  pass 
until  the  goods  are  paid  for,  amount,  to 
nothing  as  a  restriction  upon  the  character 
of  the  contract.  Such  a  stipulation,  how- 
ever, is  unnecessary  if  the  transaction  is 
in  reality  a  bailment. 

Dr.  Miles  Medical  Co.  v.  John  D.  Park 
&  Sons  Co.  (1908)  90  C.  C.  A.  579,  164  Fed. 
803,  holding  that,  where  a  contract  casts 
upon  the  consignee  all  the  responsibilities 
of  an  ow^ner,  and  he  is  not  given  the  right 
to  return  the  unsold  goods,  the  retention 
of  the  title  for  security  for  the  purchase 
price  merely  makes  the  contract  one  of 
conditional  sale;  the  consignee  is  still  the 
general  owner  and  is  responsible  as  such. 

Mark  v.  Story  (1889)  57  Conn.  407,  18 
Atl.  707,  holding  that,  where  a  wholesaler 
left  liquor  with  a  retail  dealer  imder  an 
agicenient  that  the  title  should  remain  in 
the  former  until  the  goods  were  paid  for, 
with  permission  to  sell  to  customers  and 
account  for  the  quantity  sold  at  an  agreed 
price,  the  transaction  constituted  an  abso- 
lute sale.  To  the  same  effect,  see  Lewis  v. 
McCabe  (1881)  49  Conn.  141,  44  Am.  Rep. 
217. 

Forrest  v.  Nelson  (1885)  108  Pa.  481, 
holding  that,  as  to  the  creditors  of  the 
consignee,  a  contract  is  one  of  sale,  and 
jiot  a  bailment,  where  it  recites  that  the 
one  party  has  agreed  to  sell  to  the  other 
party  certain  articles  at  a  designated  price 
and  at  designated  times  of  payment,  and 
contains  a  provision  reserving  title  in  the 
consignor  until  such  payment  is  made,  and 
a  provision  for  the  return  of  the  articles 
in  event  of  a  default  by  the  consignee. 
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therefore  useful  only  in  contracts  of 
sale,  although  the  fact  that  a  consign- 
ment contract  contains  a  clause  of  this 
kind  does  not  operate  to  make  it  a  con- 
tract of  sale.  And  a  provision  author- 
izing the  seller  or  allied  principal  to 
take  possession  of  the  goods  and  deliver 
them  to  the  purchasers,  or  dispose  of 
them  and  apply  the  proceeds  upon  his 
account  against  the  buyer  or  alleged 
agent,  does  not  prevent  the  contract 
from  being  a  sale  of  the  goods,  since  it  is 
in  the  nature  of  an  insecurity  clause.^'' 

IV,  Declarations,    conduct,    and   prior 
dealings  of  parties. 

Where  the  contract  contains  apt  words 
both  of  sale  and  of  agency,  and  its 
character  therefore  is  ambiguous  in  this 
regard,  reference  may  properly  be  had 
to  the  declarations,  acts,  and  conduct 
of  the  parties,  including  their  previous 
course  of  dealing,  to  aid  in  the  construc- 
tion of  the  contract.  Indeed,  the  course 
of  dealing  between  the  parties  for  a  con- 
siderable period  of  time  is  often  the 
most  satisfactory  mode  of  indicating 
their  intention  and  the  character  of  the 
relation  existing  between  them.**  For 
example,  where  the  parties  to  such  a  con- 
tract have  treated  it  as  a  consignment 
for  sale,  and  not  an  absolute  sale,  it 
will  be  so  construed.**  But  it  has  been 
held  that  a  contract  which  purports  to 


be  one  of  consignment^  but  which  in  legal 
effect  is  a  sale,  and  which  contains  no 
latent  ambiguity,  does  not  authorize  the 
receipt  of  extrinsic  evidence  of  the  con- 
duct of  the  parties  to  show  the  construc- 
tion they  placed  upon  it.** 

In  line  with  the  rule  admitting  ex- 
trinsic evidence  to  show  the  character 
of  the  contract,  it  has  been  held  that 
as  between  the  parties,  the  character  of 
such  a  contract  may  be  determined  by 
a  written  acknowledgment  by  the  con- 
signee that  he  is  the  agent  of  the  con- 
signor, and  holds  the  consigned  goods  as 
such.***  A  printed  billhead,  however, 
can  have  little  or  no  influence  in  chang- 
ing the  clear  and  explicit  language  of 
letters  constituting  a  contract,  and  it 
in  no  way  controls,  modifies,  or  alters 
the  terms  of  the  contract.*^  And  the 
term  "invoice"  as  used  in  a  contract  of 
this  character,  to  the  effect  that  the 
property  is  invoiced  at  a  certain  price, 
does  not  conclusively  indicate  an  abso- 
lute sale,  since  it  may  as  properly  be  em- 
ployed in  a  contract  of  bailment.**  Nor 
does  the  fact  that  the  consigned  goods 
were  invoiced  at  a  stated  price  in  and 
of  itself  make  the  transaction  a  sale 
unless  the  terms  of  the  consignment  are 
such  as  to  make  the  consignee  the  pur- 
chaser and  principal  debtor  when  the 
goods  are  sold.**  Where,  however,  goods 
are  ordered  by  a  merchant  and  shipped 


w  People  use  of  PhoBnuc  Nursery  Co.  v. 
Midkiff  (1897)  71  111.  App.  141. 

MEx  parte  White  (1871)  L.  R.  6  Ch. 
(Eng.)  397,  40  L.  J.  Bankr.  N.  S.  73,  24 
I*  T.  N.  S.  45,  19  Week.  Rep.  488. 

Weir  v.  Long  (1906)  145  Ala.  328,  39 
So.  974,  holding  that,  where  the  issue  ia 
whether  a  contract  ambiguous  in  that  re- 
gard is  one  of  sale  or  a  consignment  for 
sale,  it  may  be  interpreted  in  the  light  of 
previous  dealings  between  the  parties  and 
evidence  with  reference  thereto  and  the  cus- 
tom of  the  consignee  to  pay  for  goods  re- 
<*eived  under  similar  contracts. 

«Pam  v.  Vilmar  (1876)  64  How.  Pr. 
(H.  Y.)  235,  holding  that  where  parties  to 
a  contract  have  treated  it  as  a  consign- 
ment for  sale  and  not  an  absolute  sale  it 
will  be  so  construed. 

WRe  Rabenau   (1902)   118  Fed.  471. 

Renoe  v.  Western  Star  Mill  Co.  (1894)  53 
San.  265,  36  Pac.  329,  holding  that  a  state- 
ment of  account  for  goods  to  be  sold  for 
the  account  of  the  consignor,  the  proceeds 
to  be  remitted  for  as  sold,  does  not  show 
a  sale  of  the  goods,  but  a  consignment  for 
sale,  and  they  cannot  be  mortgaged  by  the 
consignee. 

Ma  La  Soci^t^  Anonyme  De  LlJnion  Des 
Papetries  v.   Markes    (1893)    67  Hun,  648, 
50  N.  Y.  S.  R.  497,  21  N.  Y.  Supp.  706. 
X*R.A.1917B. 


W  Sturm  V.  Boker  (1893)  150  IT.  S.  312, 
37  L.  ed.  1093,  14  Sup.  Ct.  Rep.  99. 

WDowg  V.  National  Exch.  Bank  (1875) 
91  U.  S.  618,  23  L.  ed.  214;  Velie  Motor 
Car  Co.  V.  Kopmeier  Motor  Car  Co.  (1912) 
114  C.  C.  A.  284,  194  Fed.  324. 

B.  F.  Sturtevant  Co.  v.  Dugan  (1907) 
106  Md.  587,  68  Atl.  331,  14  Ann.  Cas.  675, 
holding  that  a  provision  that  the  agent 
may  retain  as  compensation  all  that  he 
receives  over  and  above  the  invoice  price 
does  not  destroy  the  relation  of  principal 
and  agent  and  render  the  transaction  a 
conditional  sale. 

Rolker  v.  Great  Western  Ins.  Co.  (1866) 
4  Abb.  App.  Dec.  (N.  Y.)  76,  holding  that, 
as  used  in  a  commercial  sense,  to  consign 
property  to  another  implies  trust  for  sale, 
and  does  not  indicate  the  passing  of  title 
to  the  consignee,  and  this  ia  true  although 
an  invoice  accompanies  the  consigned  goods. 

Pam  v.  Vilmar  (1876)  54  How.  Pr.  j(N, 
Y.)  235,  holding  that  merely  stating  in  the 
invoice  of  a  shipment  the  value  of  the 
goods  shipped  does  not  indicate  an  absolute 
sale,  for  even  to  a  consignee  or  agent  the 
invoice  may  properly  state  the  price  or 
value  of  tlie  article. 

M  Barnes  Safe  &  Lock  Co.  v.  Bloch  Bros. 
Tobacco  Co.  (1893)  38  W.  Va.  158,  22 
L.R«^.  850,  45  Am.  St.  Rep.  846,  18  S.  E. 
482. 
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by  a  wholesaler  who  sends  an  ordinary 
merchant's  bill  of  sale  of  the  parcels,  the 
presumption  is  that  the  sale  is  absolute, 
and  not  a  consignment.®* 

It  has  been  held  that  the  fact  that 
goods  were  billed  to  a  consignee  as  if 
sold  to  him,  and  that  a  petition  to  re- 
cover the  value  thereof  was  filed  in  a 
suit  against  him,  does  not  seriously 
affect  the  character  of  the  transaction.*'* 
And  the  fact  that  the  invoice  and  other 
instruments  attached  to  a  shipping  dec- 
laration indicated  that  a  consignment  of 
goods  was  an  absolute  sale  will  not  con- 
trol where  the  correspondence  between 
the  parties  and  their  method  of  settle- 
ment clearly  indicate  that  the  transac- 
tion was  in  fact  a  consignment  for  sale.** 
As  heretofore  pointed  out,  however,  there 
is  no  magic  in  the  words  "consignment" 
or  "agency"  which  can  change  the  real 
character  of  a  transaction  from  a  sale 
to  a  consignment  or  agency  contract.*^ 
And  where  the  form  of  the  agreement 
is  that  of  a  consignment  for  sale,  but  the 
real  purpose  of  this  form  was  to  cover 
up  a  sale  and  preserve  a  lien  for  the 
benefit  of  the  consignor,  it  will  be  held 
to  be  a  sale.** 

So,  where  it  is  apparent  that  there  is 


no  purpose  to  create  an  agency,  except 
a  mere  executory  agreement  to  create  a 
so-called  agency  to  transform  the  rela- 
tionship of  debtor  into  a  relationship 
of  agency  in  case  of  default  in  payment 
of  the  debt  owing  for  goods  sold,  the 
contract  does  not  create  the  relation  of 
principal  and  agent,  nor,  as  against 
creditors  in  bankruptcy  proceedings,  can 
the  ownership  of  the  fund  be  transferred 
in  this  manner  to  the  seller  for  this 
purpose.** 

F.  Delivery  of  product  to  he  ntanufaC' 
tured  and  sold. 

In  harmony  with  the  rule  that,  where 
the  title  to  consigned  property  passes 
absolutely  or  contingently  to  the  con- 
signee, imposing  upon  him  an  obligation 
to  pay  the  purchase  price,  the  transac- 
tion constitutes  a  sale,  it  is  held  that  a 
consignment  contract  does  not  constitute 
a  sale  where  it  amounts  merely  to  deliv- 
ery of  some  product  to  be  manufactured 
and  sold  for  a  certain  compensation  or 
a  share  in  the  proceeds.^**  For  in  such 
case  there  is  nothing  in  the  transaction 
indicating  an  intention  to  pass  title 
either  to  the  raw  or  the  finished  product, 
and  the  manufacturer  assumes  no  obli- 


M  Chapman  v.  Kerr  (1883)  80  Mo.  158, 
holding  that  title  passed  to  the  retail 
dealer  and  the  property  was  subject  to  the 
claims  of  his  creditors. 

W  Stein  Double  Cushion  Tire  Co.  v.  Wm. 
T.  Fulton  Co.  (1913)  —  Tex.  av.  App.  — , 
169  S.  W.  1013. 

W  Deburghraeve  v.  Autenrieth  (1904)  24 
Pa.  Super.  Ct.  267,  holding  that,  although 
an  invoice,  customhouse  entries,  and  affi- 
davit attached  to  the  shipping  declaration 
all  show  a  consignment  of  goods  to  be  an 
absolute  sale,  nevertheless  where  the  cor- 
respondence between  the  parties  and  the 
act  of  the  consignee  in  accounting  for  the 
proceeds  of  sales  made  by  him  clearly  indi- 
cate that  the  transaction  was  intended  by 
the  parties  to  be  a  consignment  for  sale, 
and  not  an  absolute  sale,  the  intention 
thus  evidenced  will  control. 

And  see  Heywood  Bros.  &  W.  Co.  v. 
Doernbecher  Mfg.  Co.  (1906)  48  Or.  359, 
86  Pac.  367,  87  Pac.  630,  holding  that, 
under  an  agreement  by  the  consignee  to 
receive  and  sell  the  entire  product  of  the 
consignor,  the  issuing  of  a  list  of  prices 
by  the  consignee  as  agent  of  the  consignor 
did  not  render  the  contract  of  sale  one  of 
agency. 

WChickering  v.  Bastress  (1889)  130  HI. 
206,  17  Am.  St.  Rep.  309,  22  X.  E.  542; 
Mennis  v.  E.  N.  Manning  &  Co.  (1907)  136 
111.  App.  406;  Ex  parte  White  (1871)  L. 
R,  6  Ch.  (Eng.)  307,  40  L.  J.  Bankr.  N.  S. 
73,  24  L.  T.  X.  S.  45,  19  Week.  Rep.  488. 

MChickering    v.    Bastress     (111.)     supra; 
Thompson  v.  Paret  (1880)  94  Pa.  276. 
L.R.A.1917B. 


MRe  Carpenter   (1903)    126  Fed.  831. 

See  Ellet-Kendall  Shoe  Co.  v.  Martin 
(1916)  188  C.  C.  A.  277,  222  Fed.  861,  hold- 
ing that  a  contract  designated  as  a  consign- 
ment, by  which  the  consignee  guarantees 
the  sale  of  goods  consigned  at  a  designated 
price,  and  agrees  to  keep  them  insured  and 
pay  a  certain  per  cent  upon  any  goods 
which  may  be  returned  or  which  the  con- 
signors find  necesBary  to  have  returned, 
and  to  make  weekly  reports  of  sales,  etc., 
as  1)etween  the  parties,  is  a  consignment 
contract,  and  not  an  absolute  sale. 

100  Johnson  V.  Allen  (1898)  70  Conn.  738, 
40  Atl.  1056,  holding  that,  where  the  essen-' 
tial  provisions  of  a  contract  were  that  one 
of  the  parties  was  to  buy  grain  and  deliver 
it  to  the  other,  who  was  to  grind  and  bell 
it  for  such  prices  and  on  such  terms  as  he 
might  fix,  and  to  be  responsible  only  for 
what  he  sold,  and  the  prices  fixed  in  the 
contract  were  fixed  without  reference  to 
the  prices  he  sold  for,  the  contract  con- 
stituted a  bailment,  and  not  a  sale. 

First  Nat.  Bank  v.  Schween  (1889)  127 
111.  573,  11  Am.  St.  Rep.  174,  20  N.  E.  681, 
holding  that  under  an  agreement  by  a 
cheese  manufacturer  to  take  milk  of  pro- 
ducers, manufacture  it  into  cheese  and 
butter,  and  sell  the  product  for  a  certain 
compensation  per  pound,  the  title  to  the 
product  remains  in  the  producers  until 
sold. 

Sattlerjvr.  Hallock  (1809)  160  N.  Y.  291, 
46  L.R.A.  679,  73  Am.  St.  Rep.  686,  54  X. 
E.  607,  affirming  (1807)  15  App.  Div.  500, 
44  N.  Y.  Supp.  543,  holding  that  the  cred- 
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gations  to  pay  the  purchase  price  there- 
oi,  nor  does  he  obtain  any  right  to  the 
proceeds  of  the  sale  except  merely  the 
right  as  agent  to  collect  the  same,  de- 
duct his  compensation,  and  remit  the 
balance  to  his  principal. 

VI.  Del  credere  agency. 

If  the  factor  undertakes  to  guarantee 
the  payment  of  debts  arising  from  the 
sale  by  him  of  articles  for  his  principal, 
he  is  construed  to  sell  on  a  del  credere 
commission,  and  hence  the  contract  to 


guarantee  the  payment  of  notes  he  takes 
for  the  purchase  price  of  articles  he  sells 
is  not  inconsistent  with  the  theory  of 
agency.*®* 

A  provision  in  a  contract  of  this  char- 
acter which  requires  the  consignee  to 
guarantee  the  collection  of  all  notes 
taken  for  articles  he  sells  is  merely  a 
del  credere  agreement,  and  does  not  af- 
fect the  title  to  the  property  to  which  it 
relates  or  the  fiduciary  relations  of  the 
parties.*^ 


iters  of  the  bailee  under  such  a  contract 
could  obtain  no  title  either  to  the  raw  or 
the  manufactured  product. 

Stewart  v.  Stone  (1891)  127  N.  Y.  500, 
14  L.R.A.  215,  28  N.  £.  695,  holding  that  a 
delivery  of  milk  to  a  cheese  factory  to  be 
manufactured  into  butter  and  cheese  and 
sold  for  a  certain  compensation  constitutes 
a  bailment,  and  not  a  sale,  and  the  bailee 
is  not  responsible  for  the  loss  of  the  prop- 
erty by  nre  on  the  theory  that  the  title 
had  passed  to  him. 

And  see  Schenck  v.  Saunders  (1859)  13 
Gray  (Mass.)  37,  holding  that  title  did  not 
pass  under  a  contract  to  deliver  leather 
to  be  manufactured  into  shoes,  the  shoes 
to  be  sold  by  the  owner  of  the  leather, 
and  the  manufacturer  to  receive  as  his 
compensation  the  proceeds  of  the  sales  less 
a  stipulated  commission  and  the  cost  of 
the  leather. 

And  also  Ransom  v.  Joseph  E.  Wichstrom 
&  CJo.  (1915)  84  Wash.  419,  L.RA.1916A, 
508,  146  Pac.  1041,  holding  that,  where  an 
automobile  is  delivered  to  be  repaired  and 
sold  for  the  owner,  the  latter  agreeing  to 
execute  a  bill  of  sale  of  the  automobile 
to  the  bailee  as  agent,  in  order  that  he 
might  close  any  satisfactory  deal  therefor, 
the  transaction  constitutes  an  agency,  and 
not  a  conditional  sale. 

101  Re  Gait   (1903)   56  C.  C.  A.  470,  120 


Fed.  64,  holding  that  a  guaranty  of  the 
payment  of  notes  taken  for  the  purchase 
price  of  the  consigned  article  constitutes 
a  del  credere  commission  contract,  and  not 
a  sale. 

Milburn  Mfg.  Co.  v.  Peak  (1896)  89  Tex. 
209,  34  S.  W.  102. 

B.  F.  Sturtevant  Co.  v.  Dugan  (1907) 
106  Md.  587,  68  Atl.  351,  14  Ann.  Cas.  675» 
holding  that,  where  goods  are  consigned 
for  sale  to  net  the  consipior  a  certain  price, 
the  consignee  to  liave  all  he  received  above 
such  price,  and  to  guarantee  the  payment 
of  the  purchi^se  price  of  all  sales  made, 
the  transaction  creates  a  del  credere 
agency. 

Compare  with  Columbia  Carriage  Co.  v. 
Hatch  (1898)  19  Tex.  Civ.  App.  120,  47 
S.  W.  288,  holding  that  a  contract  was  one 
of  sale,  and  not  of  agency,  and  hence  came 
within  the  provision  of  the  statute  against 
monopolies  and  conspiracies  in  restraint 
of  trade,  where  it  provided  that  the  one 
party  was  to  handle  exclusively  in  a  cer- 
tain territory  the  manufactured  products 
of  the  other  party,  all  goods  sold  to  be 
settled  for  by  purchasers'  notes  guaranteed 
by  the  consignee. 

Cases  involving  ordinary  del  credere 
agency  contracts  are  not  included  herein. 

108  Williams  Mower  &  Reaper  Co.  v. 
Raynor  (1875)  38  Wis.  119.        A.  G.  S. 


MICHIGAN  SUPRBMCI  COURT. 

MISHAWAKA  WOOLEN  MANUFACTUR- 
ING  CO^IPANY 

V. 

HENRY  T.  STANTON,  Trustee,  Appt. 

(188  Mich.  237,  164  N.  W.  48.) 

Sale  —  to  retailer  —  condition  —  reten- 
tion of  title. 

1.  The  retention  by  a  wholesaler  of  dry 
goods  of  title  to  the  goods  and  their  pro- 
ceeds in  a  sales  contract  under  which  the 

Note.  —  For  validity  of  conditional  sale 
contracts  as  affected  by  express  or  implied 
permission  to  purchaser  to  sell  in  the  ordi- 
nary course  of  business,  see  annotation  fol- 
lowing this  case,  post,  658. 
I,.R.A.1917B. 


goods  pass  to  a  retailer  for  resale  is  effec- 
tive against  a  chattel  mortgage  executed  by 
the  retailer  to  a  trustee  for  creditors. 
For  other  cases,   see  BaleSy  L   c,   in  Dig. 
1-52  y.  8. 

Contrnct  —  fraud  —  fine  type  —  failure 
to  inform. 

2.  A  retention  of  title  to  dry  goods  sold 
by  a  wholesaler  to  a  retailer  cannot  b«»  de- 
clared fraudulent  because  the  provision 
therefor  was  in  fine  print  and  the  atten- 
tion of  the  purchaser  was  not  called  to  it, 
if  it  was  in  the  same  type  as  the  rest  of  the 
contract,  of  which  there  was  very  little  ex- 
cepting such  reservation,  while  the  parties 
had  previously  had  similar  dealings  with 
eacli  other. 
For  other  cases,  see  Fraud  and  Deceit,  I,  in 

Dig.  1-52  N.  8. 

(September  28,  1915.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Ciricuit  Court  for  Kent  County 
in  plaintifT's  favor,  upon  a  case  made,  in  an 
action  brought  to  recover  possession  of  cer- 
tain dry  goods.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Corwln  &  Souter  and  A.  D. 
Dilley,  for  appellant: 

Personal  property  sold  or  delivered  with 
the  express  understanding  that  the  same  is 
to  be  resold  is  an  exception  to  the  general 
rule  applicable  to  conditional  sales,  and 
such  a  sale  or  delivery  of  property  is  incon- 
sistent with  the  continued  ownership  of  the 
vendor,  and  is  void  as  to  the  creditors  of, 
or  subsequent  purchasers  from,  said  vendee. 

Excelsior  Iron  Works  v.  Lee,  123  Mich. 
"499,  82  N.  W.  207;  Ludden  v.  Hazen,  31 
Barb.  650  j  Devlin  v.  O'Neill,  6  Daly,  305, 
aflirmed  in  68  N.  Y.  622;  Poorman  Bros.  v. 
Witman.  49  Kan.  697,  31  Pa<j.  370;  Frank 
V.  Batten,  49  Hun,  91,  1  N.  Y.  Supp.  705; 
Ke  Howland,  109  Fed.  869;  Mishawaka 
Woolen  Mfg.  Co.  v.  Westveer,  112  C.  C.  A. 
109,  191  Fed.  465;  John  Deere  Plow  Co.  v. 
Mowry,  137  C.  C.  A.  539,  222  Fed.  1;  Flan- 
ders  Motor  Co.  v.  Reed,  136  C.  C.  A.  250, 
220  Fed.  642;  Re  Garcewich,  53  C.  C.  A. 
510,  115  Fed.  87;  Re  Carpenter,  125  Fed. 
831;  Pontiac  Buggy  Co.  v.  Skinner,  158 
Fed.  858;  Re  Penny,  176  Fed.  141;  Colum- 
bus Buggy  Co.  v.  Turley,  73  Miss.  529,  32 
L.R.A.  260,  65  Am.  St.  Rep.  660,  19  So.  232 ; 
Parry  Mfg.  Co.  v.  Lowenberg,  88  Miss.  532, 
41  So,  65;  Re  Agnew,  178  Fed.  478;  Loving 
Pub.  Co.  v.  Johnson,  68  Tex.  273,  4  S.  W. 
532;  Re  Perkins,  155  Fed.  237;  Armington 
V.  Houston,  38  Vt.  448,  91  Am.  Dec.  360; 
Flint  Wagon  Works  v.  Buttles,  153  Fed. 
932;  Bent  v.  Jerkins,  112  Ala.  485,  20  So. 
0.15;  Bass,  Heard  &  Howie  v.  International 
Harvester  Co.  169  Ala.  154,  33  L.R.A.(N.S.) 
374,  53  So.  1014;  Re  Priegle  Paint  Co.  175 
Fed.  586;  Lawrence  v.  Owens,  39  Mo.  App. 
318:  Wilder  v.  Wilson,  16  Lea,  548;  Star 
Clothing  Mfg.  Co.  v.  Nordeman,  118  Tenn. 
384,  100  S.  W.  93;  Coweta  Fertilizer  Co.  v. 
Brown,  89  C.  C.  A.  612,  163  Fed.  162;  Re 
Wells,  140  Fed.  752;  Clark  Bros.  v.  Mc- 
Natt,  132  Ga.  610,  26  L.R.A.(N.S.)  585, 
64  S.  E.  795;  Winchester  Wagon  Works  & 
Mfg.  Co.  V.  Carman,  109  Ind.  31,  58  Am. 
Rep.  382,  9  N.  E.  707 :  West  v.  Fulling,  36 
Ind.  App.  617,  70  N.  E.  325;  Steele  v.  Aspy, 
128  Ind.  367,  27  N.  E.  730;  Andre  v.  Mur- 
ray, —  Ind.  App.  — ,  98  N.  E.  322;  Troy 
Wagon  Works  Co.  v.  Hancock,  81  C.  C.  A. 
696,  152  Fed.  605;  Abe  v.  Summerville,  46 
Ind.  App.  348,  92  N.  E.  658. 

Where  the  property  was  to  be  dealt  with 
in  a  manner  inconsistent  with  the  continued 
ownership  of  the  seller,  the  title  passed  to 
the  purchaser  regardless  of  the  wording  of 
the  contract. 
L.K.A.1917B. 


Knowlton  v.  Johnson,  37  Mich.  47;  Jenks 
v.  Col  well,  66  Mich.  420,  11  Am.  St.  Rep. 
502,  33  N.  W.  528;  Wickes  Bros.  v.  Hill, 
115  Mich.  333,  73  N.  W.  376;  Watson  v. 
Alberts,  120  Mich.  508,  79  N.  W.  1048; 
American  Foundry  &  Mach.  Co.  v.  Charle- 
voix Circuit  Judge,  138  Mich.  167,  101  N. 
W.  210;  Allis-Chalmers  Co.  v.  Atlantic,  164 
Iowa,  8,  52  L.R.A.(N.S.)  561,  144  N.  W^ 
346,  Ann.  Cas.  1916D,  010. 

The  provision  in  a  contract  attempting  to 
retain  title  to  the  proceeds  of  goods  sold 
for  resale  is  of  little  or  no  value  in  inter- 
preting the  contract. 

Adriance  v.  Rutherford,  57  Mich.  170,  23 
N.  W.  718;  People  v.  Newman,  99  Mich. 
148,  57  N.  W.  1073;  Mishawaka  Woolen 
Mfg.  Co.  V.  Westveer,  112  C.  C.  A.  109,  191 
Fed.  465;  John  Deere  Plow  Co.  v.  Mowry, 
137  C.  C.  A.  639,  222  Fed.  1 ;  Pontiac  Buggy 
Co.  V.  Skinner,  168  Fed.  868;  Re  Agnew, 
178  Fed.  478;  Columbus  Buggy  Co.  v.  Tur- 
ley, 73  Miss.  629,  32  L.R.A.  260,  66  Am.  St. 
Rep.  550,  19  So.  232. 

The  signature  of  Van  Sickle  is  not  con- 
clusive evidence  of  a  contract. 

Van  Houten  v.  Metropolitan  L.  Ins.  Co. 
110  Mich.  682,  68  N.  W.  982;  Raymond  v. 
Farmers'  Mut.  P.  Ins.  Co.  114  Mich.  386,  72 
N.  W.  254;  Alfred  Shrimpton  k  Sons  v. 
Netzorg,  104  Mich.  225,  62  N.  W.  343; 
Shrimpton  &  Sons  v.  Rosenbaum,  106  Mich. 
68,  63  N.  W.  1011. 

An  offeree  is  not  bound  by  tlie  unknown 
terms  of  a  document  by  his  acceptance  of 
the  same,  without  objection,  where  the  do'cu- 
mmt  delivered  to  him  purports  to  be,  and 
would,  by  a  reasonable  man,  be  understood 
to  be,  merely  a  check,  voucher,  or  order,  and 
not  a  contract. 

9  Cyc.  261,  262;  Madan  v.  Sherard,  73  N. 
Y.  329,  29  Am.  Rep.  163 ;  Blossom  v.  Dodd, 
43  N.  Y.  264,  3  Am.  Rep.  701;  Grossman 
V.  Dodd,  63  Hun,  324,  17  N.  Y.  Supp.  855; 
Limburger  v.  Westcott,  49  Barb.  283 ;  Wood- 
ruflf  V.  Sherrard,  9  Hun,  322;  Binsell  v.  In- 
terurban  Street  R.  Co.  91  App.  Div.  402, 
86  N.  Y.  Supp.  913;  Neuman  v.  National 
Shoe  &  Leather  Exch.  26  Misc.  388j  56  N. 
Y.  Supp.  193 ;  New  York,  N.  H.  &  H.  R.  Co. 
v.  Sayles,  32  C.  C.  A.  485,  58  U.  S.  App. 
18,  87  Fed.  444. 

Afessrs.  Boltwood  &  Boltwood  and 
Buell  &  Lncas,  for  appellee: 

The  contract  was  valid  as  between  Van 
Sickle  and  plaintiff,  and  is  valid  between 
defendant  and  plaintiff. 

F.  J.  Dewes  Brewery  Co.  v.  Merritt,  82 
Mich.  198,  9  L.R.A.  270,  46  N.  W.  379; 
Pratt  v.  Burhans,  84  Mich.  487,  22  Am.  St. 
Rep.  703,  47  N.  W.  1064;  Edwards  v. 
Symons,  65  Mich.  348,  32  N.  W.  790;  Wor- 
den  Grocer  Co.  v.  Blanding,  161  Mich.  254, 
126  N.  W.  212,  20  Ann.  Cas.  1332;  Bunday 
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T.  Columbus  Maeh.  Co.  143  Mich.  10,  6 
L.RJV.(N.S.)  476,  106  N.  W.  397;  Hood  v. 
Olin,  68  Mich.  165,  36  N.  W.  177;  Couse  v. 
Tr^gent,  11  Mich.  66;  Dunlap  v.  Gleason, 
16  Mich.  168,  03  Am.  Dec.  231;  Johnston 
V.  Whittemore,  27  Mich.  463;  Whitney  v. 
McConnell,  29  Mich.  12;  Smith  ▼.  Lozo,  42 
Mich.  6,  3  N.  W.  227;  Marquette  Mfg.  Co. 
V.  Jeffery,  49  Mich.  283,  13  N.  W.  592; 
Kendrick  y.  Beard,  81  Mich.  182,  46  N.  W. 
837;  Wasey  v.  VVhitcomb,  167  Mich.  58, 
132  N.  W.  672;  Petty  place  v.  Groton  Bridge 
&  Mfg.  Co.  103  Mich.  165,  61  N.  W.  266; 
Pratt  V.  Burhans,  84  Mich.  487,  22  Am.  St. 
Rep.  703,  47  N.  W.  1064. 

Contracts  of  conditional  sale  are  not  void 
aa  against  public  policy. 

Lewis  V.  McCabe,  49  Conn.  141,  44  Am. 
Rep.  217;  Hirschorn  v.  Canney,  98  Mass. 
149;  Burbank  v.  Crooker,  7  Gray,  168,  60 
Am.  Dec.  470;  Deshon  v.  Bigelow,  8  Gray, 
150;  Armour  v.  Pecker,  123  Mass.  143; 
Lorain  Steel  Co.  v.  Norfolk  &  B.  Street  R. 
Co.  187  Mass.  500,  73  N.  £.  646 ;  York  Mfg. 
Co.  V.  Cassell,  201  U.  S.  344,  50  L.  ed.  782, 
26  Sup.  Ct.  Rep.  481;  Bryant  v.  Swofford 
Bros.  Dry  Goods  Co.  214  U.  S.  279,  63  L. 
cd.  997,  29  Sup.  Ct.  Rep.  614;  Misbawaka 
Woolen  MIg.  Co.  v.  Westveer,  112  C.  C.  A. 
109,  191  Fed.  465;  Armington  v.  Houston, 
38  Vt.  448,  91  Am.  Dec.  366;  Triplett  v. 
Mansur  ft  T.  Implement  Co.  68  Ark.  230, 
82  Am.  St.  Rep.  284,  67  S.  W.  261;  Rogers 
V.  Whitehouse,  71  Me.  222;  Hirsch  v.  Steele, 
10  Utah,  18,  36  Pac.  49;  Re  Pierce,  87  C. 
€.  A.  537,  157  Fed.  755;  Re  Columbus  Bug- 
gy Co.  74  C.  C.  A.  611,  143  Fed.  859;  Re 
Dunlop,  86  C.  C.  A.  435,  156  Fed.  545;  Re 
£.  M.  Newton  ft  Co.  83  C.  C.  A.  23,  153  Fed. 
841;  Re  Gray,  170  Fed.  638. 

The  contract  reserving  title  in  plaintiff 
was  not  void  because  purchaser  did  not  read* 
the  same,  nor  because  plaintiff  did  not  call 
the  purchaser's  attention  to  the  clause  re- 
serving title  in  the  vendor. 

Itobert  V.  Morrin,  27  Mich.  306;  Cranson 
T.  Smith,  37  Mich.  309,  26  Am.  Rep.  514; 
Brown  v.  Dean,  62  Mich.  267,  17  N.  W.  837 ; 
Edwards  v.  Edwards,  54  Mich.  347,  19  N. 
W.  164;  Raymond  v.  MeKenna,  147  Mich. 
35,  110  N.  W.  121;  HoUister  v.  Loud,  2 
Mich.  309;  Pierce  v.  Pierce,  55  Mich.  629, 
22  N.  W.  81,  16  Mor.  Min.  Rep.  675 ;  Petty- 
place  V.  Groton  Bridge  ft  Mfg.  Co.  103  Mich. 
155,  61  N.  W.  266;  Bonnot  Co.  v.  Newman 
Bros.  108  Iowa,  158,  78  N.  W.  817;  Mc- 
Kinney  v.  Herrick,  66  Iowa,  414,  23  N.  W. 
767;  McCormack  v.  Molburg,  43  Iowa,  561; 
Crim  V.  Crim,  162  Mo.  644,  54  L.R.A.  502, 
85  Am.  St.  Rep.  521,  63  S.  W.  489; 
Dowagiac  Mfg.  Co.  Schroeder,  108  Wis.  109, 
84  N.  W.  14;  Standard  Mfg.  Co.  v.  Slot,  121 
Wis.  14,  105  Am.  St.  Rep.  1016,  98  N.  W. 
923*;  Bostwick  v.  Mutual  L.  Ins.  Co.  116 
L..R.A.1917B. 


Wis.  392,  67  L.R.A.  705,  89  N.  W.  538,  92 
N.  W.  246;  14  Am.  ft  Eng.  Enc.  Law,  2d 
ed.  115-117;  Wallace  v.  Chicago,  St.  P.  M. 
ft  0.  R.  Co.  67  Iowa,  547,  26  N.  W.  772; 
Roundy  v.  Kent,  75  Iowa,  662,  37  N.  W. 
146;  Jenkins  v.  Clyde  Coal  Co.  82  Iowa, 
618,  48  N.  W.  970;  Minneapolis  ft  St.  L.  R. 
Co.  V.  Cox,  76  Iowa,  306,  14  Am.  St.  Rep. 
216,  41  N.  W.  24;  Reid  v.  Bradley,  105  Iowa, 
220,  74  N.  W.  896;  Bannister  v.  Mclntire, 
112  Iowa,  600,  84  N.  W.  707. 

Stone,  J.,  delivered  the  opinion  of  the 
court : 

This  case  is  brought  here  by  defendant, 
after  judgment  for  plaintiff,  upon  a  case 
made,  in  an  action  of  replevin.  The  case 
was  tried  by  Uie  court  without  a  jury.  The 
facts,  being  stipulated,  were  adopted  by 
the  court,  and  made  a  part  of  the  finding. 
The  material  facts  in  the  case  are  as  fol- 
lows : 

For  some  time  prior  to  April  10,  1912,' 
Joseph  D.  Van  Sickle  had  been  engaged  in 
the  general  merchandise  business  at  Carson 
City,  Michigan,  and  on  said  date  plaintiff's 
agent  called  upon  said  Van  Sickle  and  took 
an  order  for  goods  in  tlie  usual  way,  on 
blanks   furnished    by   plaintiff,   a   copy   of 
which  order  appears  in  the  record.    The  at- 
tention of  Van  Sickle,  who  signed  the  order, ' 
was  not  called'  to  any  of  the  agreements 
printed  on  said  order  blank,  and  he  did  not 
know  that  the  fine  print  at  the  bottom  of 
the   order    blank    contained   an    agreement' 
whereby  ''the  title  to,  property  in,  and  right 
of  possession  of  said  goods  should  be  and 
remain  in  said  first  party  until  sold,  and 
that   upon    sale    thereof    the    proceeds    re-| 
ceived  therefor,  whether  notes,  accounts,  or, 
moneys,  should  be  and  remain  the  property 
of  said  first  party  until  said  goods  are  fully' 
paid  for  in  cash."    Nor  was  said  Van  Sickle 
ever  instructed  or  requested  to  keep  a  sepa-^ 
rate  account  of  sales  made  from  said  goods,' 
or  of  the  cash,  notes,  or  accounts  received' 
therefor.    The  goods  mentioned  in  said  or-j 
der  were  shipped  by  plaintiff  and  received 
by  Van  Sickle  some  time  in  the  month  of 
September,  1912,  and  were  billed  to  him  bv 
plaintiff  at  $640.64.     Said  Van  Sickle  had 
previously    purchased    merchandise    of    the 
same  or  similar  kind  and  quality  from  tho 
plaintiff,   parts  of  which  remained   in   his 
stock  at  the  time  the  goods  in  the  above- 1 
mentioned  order  were  received  and  placed  in 
stock.  ! 

Upon  receipt  of  the  goods  in  question,  Van 
Sickle  placed  the  same  in  his  store,  to-' 
gether  with  his  stock  previously  purchased 
from  plaintiff,  as  well  as  with  other  good» 
comprising  his  general  stock  of  merchan- 
dise. Sales  were  made  by  Van  Sickle  from 
his  general  stock  of  merchandise,  including  i 
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goods  received  from  plaintiff,  in  the  uBual 
course  of  trade,  some  goods  being  sold  for 
cash;  others  were  sold  on  credit  and  were 
cliargcd  in  personal  accounts,  on  which  the 
customers  paid  on  account  from  time  to 
time,  without  reference  to  any  particular 
item,  and  some  merchandise  was  paid  for 
by  accepting  in  exchange  butter  and  eggs, 
which  in  turn  were  sold  for  cash  or  on 
credit.  No  attempt  was  ever  made  by  Van 
Sickle  to  separate  the  accounts  or  money 
received  from  the  sale  of  goods  ordered 
from  plaintiff  from  money  or  accounts  re- 
ceived from  the  sale  of  goods  bought  of 
'other  merchants  or  manufacturers,  and  the 
same  was  mingled  together  at  all  times  and 
used  by  Van  Sickle  as  a  single  fund. 

On  April  12,  1013,  said  Van  Sickle,  being 
financially  embarrassed,  gave  defendant  a 
trustee  chattel  mortgage  upon  all  his  mer- 
chandise and  fixtures,  including  the  goods 
ordered  from  plaintiff,  to  secure  all  his 
creditors  alike,  including  plaintiff.  Said 
Van  Sickle,  previous  to  April  12,  1013,  had 
sold  $486.06  worth  of  the  goods  ordered 
from  the  plaintiff  on  April  10,  1912,  having 
on  hand  $154.58  worth  of  said  goods.  He 
also  had  on  hand  $73.33  worth  of  similar 
goods  bought  from  plaintiff  previous  to 
April  10,  1912.  Van  Sickle  had  paid  plain- 
tiff in  full  for  all  goods  purchased  previous 
to  April  10,  1912,  but  had  paiB  only  $100 
on  the  purchase  price  of  the  goods  ordered 
April  10,  1912,  leaving  a  balance  of  $540.64 
due  plaintiff  on  the  goods  so  ordered.  After 
accepting  the  trust  under  the  mortgage  and 
taking  possession  of  the  stock,  defendant 
notified  the  various  creditors  of  Van  Sickle 
of  the  giving  of  the  mortgage,  and  requested 
statements  of  their  accounts  in  order  that 
he  might  verify  the  same  and  make  dis- 
tribution of  the  proceeds  of  the  property  to 
be  sold  under  the  mortgage.  He  received 
a  statement  from  plaintiff  showing  $555.63, 
including  freight  and  interest,  amounting 
to  $14.99,  due  it  from  Van  Sickle,  and  made 
one  payment  of  30  per  cent  to  all  cred- 
itors, including  plaintiff.  The  plaintiff  then 
caused  an  investigation  to  be  made,  and 
upon  learning  that  there  were  certain  of 
said  goods  on  hand,  paid  back  a  propor- 
tionate amount  of  the  30  per  cent  received, 
and  demanded  the  goods  on  hand  from  the 
trustee,  claiming  title  under  and  by  virtue 
of  the  clause  in  fine  print  at  the  bottom 
of  the  order,  and,  being  refused  possession 
by  the  defendant,  acting  as  trustee  under 
said  mortgage,  plaintiff  brought  replevin 
for  said  goods.  It  was  agreed  that  the  value 
of  the  goods  replevied  was  $154.56,  and  in 
case  of  judgment  for  defendant,  return  of 
the  goods  was  waived,  and  a  judgment  in 
said  sum  was  to  be  entered;  and  in  casr- 
of  judgment  for  plaintiff,  then  the  damages 
L.R.A.1917B. 


were  to  be  assessed  at  6  cents,  with  costs 
to  be  taxed. 

Under  the  heading  of  "Guaranty,"  the 
pertinent  clause  in  said  order,  which  was 
just  above  the  signature  of  said  Van  Sickle, 
was  as  follows:  "It  is  agreed  by  and  be- 
tween the  said  Mishawaka  Woolen  Manu- 
facturing Company,  party  of  the  first  part, 
and  the  undersigned  orderer  of  the  fore- 
going goods,  party  of  the  second  part,  that 
the  title  to,  property  in,  and  right  oif  pos- 
session to  said  goods,  and  to  all  other  goods 
ordered  by  said  second  party  of  said  first 
party  within  one  year  from  the  date  hereof, 
shall  remain  in  said  first  party  until  sold 
by  said  second  party,  and  that  upon  sale 
thereof  the  proceeds  received  therefor, 
whether  notes,  accounts,  or  moneys,  shall 
be  and  remain  the  property  of  said  first 
party  until  the  said  goods  are  fully  paid 
for  in  cash;  that  if  payment  for  the  same 
shall  not  be  made  when  due,  or  if  at  any 
time  before  the  same  shall  be  fully  paid  for, 
said  second  party  shall  become  insolvent, 
or  shall,  in  the  opinion  of  said  first  party, 
be  in  danger  of  insolvency,  or  if  said  first 
party  shall,  for  any  reason  whatever,  deem 
itself  in  danger  of  losing  the  priee  of  said 
goods,  then  the  said  first  party  may  re- 
claim, and  take  possession  of  so  much  of 
the  said  goods  as  shall  remain  unsold  in  the 
ordinary  course  of  retail  business,  and  may 
also  take  possession  of  any  proceeds  of  sale 
of  any  such  goods;  that  said  second  party 
shall  not  sell,  ship,  or  reship,  or  in  any 
manner  directly  or  indirectly  supply  any 
retail  or  wholesale  dealer  with  any  such 
goods,  nor  dispose  of  them  in  any  manner 
except  in  the  ordinary  course  of  business  at 
retail  sale,  except  with  the  express  consent 
and  approval  of  said  first  party  previously 
obtained;  that  'punched'  goods  are  ordered 
subject  to  said  first  party's  having  them  in 
stock;  and  that  it  does  not  guarantee  qual- 
ity or  delivery.  The  party  of  the  first 
part  will  not  be  responsible  for  delays  by 
reason  of  strikes,  fires,  accidents,  or  other 
causes  beyond  its  control." 

Counsel  for  defendant  filed  certain  re- 
quests for  special  findings  of  law.  The 
conclusions  of  law  by  the  trial  court  were 
as  follows: 

"(1)  That  Joseph  D.  Van  Sickle,  having 
signed  the  order.  Exhibit  A,  he  and  his 
mortgagee  are  both  bound  thereby,  even 
though  he  did  not  read  the  agreement  in 
fine  print  above  his  signature;  and  the  de- 
-  fendant's  fourth  and  fifth  requests  are  there- 
fore refused. 

"(2)  That  the  delivery  of  all  the  goods 
by  the  plaintiff  to  Joseph  D.  Van  Sickle  un- 
der the  contract  order  set  out  in  the  agreed 
statement  of  facts  constituted  a  valid  con- 
ditional sale. 
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"(3)  That  under  the  agreed  statement  of 
facts  said  Joseph  D.  Van  Sickle  was  bound 
by  the  terms  of  the  agreement  that  he  en^ 
tered  into  with  the  plaintiff,  whether  or  not 
he  knew  the  contents  of  the  agreement  he 


signed. 


<r     : 


(4)  That  the  agreement  signed  by  the 
said  Joseph  D.  Van  Sickle  and  the  plaintiff 
clearly  shows  that  the  meaning  of  the  agree- 
ment was  that  the  title  to  the  goods  sold 
by  the  plaintiff  to  said  Joseph  D.  Van  Sickle 
under  the  contract  was  to  remain  in  the 
plaintiff  until  the  goods  were  sold  by  the 
said  Joseph  D.  Van  Sickle  in  the  ordinary 
course  of  retail  trade. 

''(5)  That  the  position  of  the  clause  re- 
taining title  in  the  plaintiff  of  the  goods  un- 
sold and  the  type  in  which  such  clause  is 
printed  are  sufficient  to  bind  said  Joseph 
D.  Van  Sickle  to  the  terms  of  the  agree- 
ment. 

"(6)  That  the  rights  of  the  defendant  un- 
der the  trust  mortgage  are  exactly  the  same 
as  were  the  rights  of  Joseph  D.  Van  Sickle 
in  regard  to  the  goods  covered  by  the  con- 
ditional sale  contract  and  that  were  not  sold 
in  the  ordinary  course  of  retail  trade. 

"(7)  The  vital  question  of  law  in  this 
case  seems  to  be  whether  or  not  an  absolute 
sale  is  made  and  title  passes  to  the  pur- 
chaser, where  the  property  is  sold  and  de- 
livered to  the  buyer  for  the  purpose  of  re- 
sale. .  .  .  Without  comment  upon  the 
cases  which  hold  that  it  is  against  public 
policy  to  validate  a  contract  which  seeks 
to  withhold  title,  and  at  the  same  time 
gives  to  a  vendee  the  right  to  make  imme- 
diate resale  in  his  own  name,  it  is  sufficient 
to  say  that  the  supreme  court  of  our  state 
has  decided  adversely  to  the  defendant's 
first,  second,  and  third  requests,  and  those 
requests  are  therefore  refused. 

"(8)  I  find,  under  the  stipulated  facts 
and  the  decisions  of  the  supreme  court  of 
the  state  of  Michigan,  that  the  plaintiff  is 
entitled  to  judgment  in  its  favor  of  6 
cents  damages,  and  costs  to  be  taxed." 

Proposed  amendments  were  refused,  and 
exceptions  duly  taken. 

By  appropriate  assignments  of  error  the 
following  questions  are  presented  by  appel- 
lant: 

(1)  Can  the  vendor  of  merchandise  sold 
expressly  for  resale  retain  title  thereto,  as 
against  the  creditors  or  subsequent  pur- 
chasers, or  encumbrances  from  the  oondition- 
al  vendee? 

(2)  Is  the  signer,  or  his  legal  representa- 
tive, bound  by  the  terms  of  a  contract  con- 
tained in  fine  print,  which  he  did  not  read, 
under  the  circumstances  here  appearing? 

1.  In  presenting  the  first  question,  coun- 
sel for  appellant  concede  that  personal  prop- 
erty may  be  sold  or  contracted  to  a  pur- 
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chaser,  to  be  by  him  retained  and  used  for 
his  pleasure  or  business,  and  that  such  con- 
tracts are  valid  and  binding  upon  the  cred- 
itors of,  or  purchasers  from,  the  conditional 
vendee,  and  they  call  attention  to  nearly  a 
score  of  such  cases. 

They  claim,  however,  that  it  is  equally 
well  settled,  by  the  great  weight  of  author- 
ity throughout  the  United  States,  that  per- 
sonal property  sold  or  delivered  with  the 
express  understanding  that  the  same  is  to 
be  resold  ia  an  exception  to  the  general 
rule  applicable  to  conditional  sales,  and 
that  such  a  sale  or  delivery  of  property  is 
inconsistent  with  the  continued  ownership 
of  the  vendor,  and  is  void  as  to  creditors 
of  or  subsequent  purchasers  from  said  ven- 
dee. In  support  of  this  proposition  coun- 
sel cite  the  dissenting  opinion  of  Justice 
Grant  in  Excelsior  Iron  Works  v.  Lee,  123 
Mich.  499,  82  N.  W.  207 ;  Ludden  v.  Hazen, 
31  Barb.  650;  Mishawaka  Woolen  Mfg.  Co. 
V.  Westveer,  112  C.  C.  A.  109,  191  Fed. 
465,  and  a  large  number  of  cases  from  other 
states;  also  John  Deere  Plow  Co.  v.  Mowry, 
137  C.  C.  A.  639,  222  Fed.  1. 

In  reply,  counsel  for  plaintiff  claim  that 
upon  this  proposition  the  courts  of  this 
country  may  be  divided  into  four  classes: 

(1)  Those  holding  contracts  of  condi- 
tional sale  void  as  against  public  policy, 
whether  filed  pr  recorded  or  not.  Examples 
of  such  courts  are  those  of  Kentucky  and 
Tennessee. 

(2)  Those  holding  such  contracts  valid 
between  the  parties  and  those  having  no- 
tice thereof,  when  they  relate  to  specific 
articles,  such  as  a  horse,  piano,  etc.,  but 
void,  as  against  public  policy,  when  they 
relate  to  sales  of  merchandise  intended  for 
resale  at  retail,  and  that  examples  of  such 
courts  are  those  of  New  York,  Indiana, 
Mississippi,  and  Tex&s. 

(3)  Those  holding  such  contracts  valid 
between  the  parties  and  those  having  no- 
tice thereof,  no  matter  whether  or  not  they 
relate  to  specific  articles  or  to  merchandise 
intended  for  resale,  but  invalid  as  against 
innocent  purchasers,  mortgagees,  etc.,  unless 
filed  or  recorded  in  the  proper  clerk's  office ; 
and  that  examples  of  such  courts  are  those 
of  Ohio,  Minnesota,  North  Dakota^  and  Wis- 
consin. 

(4)  Those  holding  such  contracts  valid, 
whether  they  relate  to  specific  articles  or  to 
stocks  of  merchandise  intended  for  resale, 
not  only  between  the  parties  and  those  hav- 
ing notice  thereof,  but  also  as  between  the 
conditional  vendor  and  an  innocent  par- 
chaser  or  mortgagee  of  the  vendee,  or  be- 
tween the  vendor  and  the  attachment  or 
judgment  creditors  of  the  vendee,  or  as  be- 
tween the  vendor  and  the  assignee  in  in- 
solvency  proceedings   or   trustee  in   bank^ 
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ruptcy  of  the  vendee,  irrespective  of  whether 
or  not  such  contracts  are  filed  or  recorded; 
that  examples  of  such  courts  are  those  of 
Michigan,  Massachusetts,  Vermont,  Connec- 
ticut, and  Arkansas;  and  that  no  court  has 
gone  further  to  sustain  contracts  of  condi- 
tional sale  than  has  this  court,  and  that 
in  no  case  has  this  court  held  such  contracts 
void  or  against  public  policy,  whether  they 
related  to  the  sale  of  merchandise  intended 
for  resale  or  only  to  a  specific  article  in- 
tended for  use  by  the  vendee. 

In  support  of  this  claim  plaintiff's  coun- 
sel cites  the  following  cases:  F.  J.  Dewcs 
Brewery  Co.  v.  Merritt,  82  Mich.  198,  9 
L.R.A.  270,  46  N.  W.  379;  Pratt  v.  Bur- 
hans,  84  Mich.  487,  22  Am.  St.  Rep.  703, 
47  N.  W.  1064;  American  Harrow  Co.  v. 
Deyo,  134  Mich.  639,  96  N.  W.  1055;  Ed- 
wards v.  Symons,  66  Mich.  348,  32  N.  W. 
796;  Hood  v.  Olin,  68  Mich,  165,  36  N. 
W.  177;  Bunday  v.  Columbus  Mach.  Co.  143 
Mich.  10,  5  L.R.A.(N.S.)  475,  106  N.  W. 
397;  Worden  Grocer  Co.  v.  Blanding,  161 
Mich.  254,  126  N.  W.  212,  20  Ann.  Cas. 
1332;  Wasey  v.  Whitcomb,  167  Mich.  58, 
132  N.  W.  572;  and  many  of  our  earlier 
cases.  Many  cases  are  also  cited  from  other 
states. 

We  cannot  here  undertake  to  analyze  all 
of  the  cases  cited  bv  counsel.  We  shall  not 
refer  to  the  many  cases  cited  relating  to  the 
sale  of  personal  property  which  has  been 
attached  as  fixtures  to  the  realty,  as  we  are 
not  dealing  with  that  question.  We  shall 
refer  to  a  few  only  of  our  own  cases. 

In  F.  J.  Dewes  Brewery  Co.  v.  Merritt, 
supra,  the  plaintifT  shipped  beer  to  Lentz 
Brothers   under   the   following   contract: 

;  Big  Rapids,  Mich.,  Dec.  18,  1888. 

It  is  hereby  agreed  by  and  between  the  F. 
J.  Dewes  Brewing  Company,  of  Chicago, 
Illinois,  and  Lentz  Brothers,  of  the  city  of 
Big  Rapids,  Michigan :  That  the  F.  J.  Dewes 
Brewing  Company  agree  to  ship  to  Lentz 
Brothers  all  beer  ordered  by  them  at  the 
following  price,  $5.75  per  barrel,  f.  o.  b.,  at 
Big  Rapids,  and  that  the  right,  title,  and  in- 
terest of  said  beer  is  to  remain  and  rest  in 
the  F.  J.  Dewes  Brewing  Company  until 
sold;  and  we,  the  said  Lentz  Brothers,  agree 
to  take  the  said  beer,  and  pay  for  the  same, 
on  above  conditions. 
\     Signed  by  the  parties. 

The  brewing  company,  under  the  above 
contract,  sent  to  Lentz  Brothers  two  car- 
loads of  beer,  which  were  received  by  them 
at  Big  Rapids.  After  they  had  sold  about 
one  and  one-half  carloads,  the  remainder 
was  levied  upon  by  the  defendant,  as  sheriff 
of  Mecosta  county,  and  was  taken  away  by 
him  upon  an  execution  in  his  hands,  issued 
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upon  a  valid  judgment  in  favor  of  a  creditor 
of  one  of  the  members  of  the  firm  of  Lentz. 
Brothers.  The  circuit  judge  instructed  Uie- 
jury  that,  under  the  terms  of  the  agree- 
ment, the  absolute  title  to  the  beer  passed 
at  once  to  Lentz  Brothers  and  was  subject 
to  levy  and  sale  under  the  execution,  and  a 
judgment  in  replevin  was  entered  for  th» 
defendant.  In  reviewing  that  judgment  this 
court  said: 

**Xow,  the  contract  was  one  which  it  was 
competent  for  the  parties  to  make,  unless 
it  was  void  as  being  against  public  policy. 
The  brewery  company  had  a  right  to  say: 
*We  will  fill  your  order  for  beer,  which  you 
may  sell  as  you  choose,  but  the  title  shall 
remain  in  us  until  you  do  sell,  and  then 
the  title  will  pass  to  the  purchaser;  in 
which  case  we  will  trust  to  your  personal 
responsibility  to  pay  us,  at  the  rate  of  $5,75 
a  barrel.*  Tlie  effect  of  such  contract  was. 
that  the  property  not  sold  remained  the 
property  of  the  company,  and  the  firm  owed 
them  for  all  they  had  sold.  .  .  .  Tliis 
court  has  gone  very  far  in  sustaining  con- 
ditional sales,  and  has  never  declared  them 
void,  or  different  from  what  the  parties 
have  intended  by  their  agreement  [citing 
cases] . 

"The  authorities  cited  above  show  the 
principles  upon  which  this  court  has  pro- 
ceeded in  upholding  such  contracts,  and  it 
is  unnecessary  to  restate  them  here  or  to 
review  the  decisions  of  other  courts  hold- 
ing a  different  view.*' 

In  Pratt  v.  Burhans,  84  Mich,  487,  22 
Am.  St.  Rep.  703,  47  X.  W.  1064,  plaintiffs 
entered  into  a  contract  with  the  Owosso 
Cigar  Company  by  wliich  they  agreed  to 
send  and  deliver  to  it  a  quantity  of  cigars, 
the  title  thereto  to  be  retained  in  plaintiffs 
until  paid  for  or  sold,  and,  when  sold,  the 
accounts  to  belong  to  them.  The  defendant, 
Burhans,  had  indorsed  for  the  Owosso  Cigar 
Company.  Plaintiffs  shipped  goods  to  the 
cigar  company,  and  shortly  after  it  turned 
over  all  its  stock,  including  the  cigars 
shipped  by  plaintiffs,  to  the  defendant,  and 
gave  him  a  bill  of  sale  thereof,  which  the 
latter  claimed  was  a  bona  fide  purchase, 
in  consideration  of  his  indorsement.  De- 
fendant took  possession  of  the  goods.  After 
demand  and  refusal  plaintiffs  brought  re- 
plevin. In  this  court  it  was  held  that  the 
sole  issue  for  the  jury  was  whether  plain- 
tiffs and  the  Owosso  Cigar  Company  made 
a  contract  by  which  the  title  of  the  goods 
was  to  remain  in  the  plaintiffs  until  they 
were  paid  for  or  sold  in  due  course  of  trade. 
Justice  Grant  said:  "The  defendant  did 
not  buy  them  in  the  due  course  of  trade; 
and  therefore,  if  such  a  contract  was  made, 
the  plaintiffs  were  entitled  to  recover.  Such 
a  contract  is  valid  under  the  repeated  deci- 
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sions  of  this  court,  and  we  are  not  con- 
cerned with  the  decisions  of  other  courts 
upon  the  subject.  Those  who  purchased  in 
the  usual  course  of  trade  would  take  a 
good  title.  Those  who  did  not  purchase  in 
the  usual  course  of  trade  could  not  rely 
upon  the  bare  possession  of  their  vendor  as 
conclusive  evidence  of  title.*' 

Counsel  for  defendant  claim  that  these 
two  cases  were  really  overruled  by  this 
court  in  People  v.  Newman,  99  Mich.  148, 
57  N.  W.  1073.  We  do  not  so  understand 
it.  The  Newman  Case  did  not  involve  the 
question  of  conditional  sale.  Tliere  the  re- 
spondent was  charged  with  selling  beer  at 
wholesale  without  having  filed  the  bond  and 
paid  the  tax  required  by  law.  His  conten- 
tion was  that  he  was  acting  as  agent  of  a 
brewing  company,  and  he  relied  upon  a  con- 
tract, which  appears  in  the  opinion.  The 
trial  court  instructed  the  jury  that,  under 
the  terms  of  the  contract  there  Avas  prac- 
tically a  sale  of  the  beer  to  the  respondent, 
and  that  he  was  not  an  agent,  but  a  pur- 
chaser. This  court  affirmed  the  conviction. 
In  our  opinion,  the  only  cases  in  this  court 
which  might  be  claimed  to  be  authorities 
against  the  application  of  the  principle  of 
conditional  sale,  as  heretofore  stated,  are 
Choaie  v.  Stevens,  116  Mich.  28,  43  L.R.A. 
277,  74  N.  W.  289;  Van  Den  Bosch  v.  Bouw- 
man,  138  Mich.  624,  110  Am.  St.  Rep.  336, 
101  N.  W.  832;  and  Coeling  v.  Green,  163 
Mich.  27,  127  N.  W.  792.  A  careful  ex- 
amination of  these  cases  discloses  the  fact 
that  they  fully  recognize  the  principle  enun- 
ciated by  this  court  in  the  cases  above 
quoted  from.  This  becomes  more  evident 
by  the  fact  that  we  have  in  the  subsequent 
cases  of  American  Harrow  Co.  v.  Deyo,  134 
Mich.  639,  96  N.  W.  1055;  Sunday  v.  Co- 
lumbus liiach.  Co.  143  Mich.  10,  5  L.R.A. 
(N.S.)  476,  106  N.  W.  397,  and  Worden 
Grocer  Co.  v.  Blanding,  161  Mich.  254,  126 
N.  W.  212,  20  Ann.  Cas.  1332,  carefully  dis- 
tinguished the  Choate  and  Van  Den  Bosch 
Cases  from  the  former  cases,  and  reaffirmed 
the  principle  established  in  the  earlier  cases. 
As  we  said  in  the  recent  case  of  Atkinson 
V.  Japink,  186  Mich.  335,  152  N.  W.  1079, 
whether  a  sale  of  personal  property  is  abso- 
lute or  conditional  depends  upon  the 
contract  of  the  parties.  The  distinction  at- 
tempted to  be  made  by  counsel  for  appel- 
lant was  also  attempted  in  ^lishawaka 
Woolen  Mfg.  Co.  v.  Westveer,  112  C.  C.  A. 
109,  191  Fed.  465,  in  the  circuit  court  of 
appeals, — a  case  arising  under  the  law  of 
Michigan.  In  that  case  Judge  W^arrington 
said:  "It  is  ar^rued  that  decisions  passing 
upon  contracts  in  terms  reserving  title  in 
articles  delivered  for  personal  use  of  the 
original  taker,  like  machinery,  pianos,  and 
eewing  machines,  are  distinguished  from  de- 
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cisions  under  similar  contracts  relating  to 
articles  delivered  for  purposes  of  resale. 
We  do  not  discover  that  the  supreme  court 
of  Michigan  has  made  such  a  distinction, 
and  it  is  difficult  to  see  any  sufficient  reason 
for  its  existence.  Both  classes  of  articles 
are  delivered  into  the  possession  and  con- 
trol of  the  first  taker,  without  notice  to  any 
other  person  of  any  title  or  interest  te- 
tained  iji  them.  They  are  alike  chattels, 
which,  in  such  instances,  connote  ownership 
and  the  right  of  sale  in  their  possessor.  Any- 
one having  dealings  in  respect  to  them  with 
a  person  in  possession  and  control,  without 
notice  and  for  a  present  valuable  considera- 
tion, ought  to  secure  the  same  rights  with 
regard  to  the  one  class  as  the  other." 
.  It  is  true  that  in  that  case  the  court  held 
that  it  was  within  the  principles  of  Choate 
V.  Stevens  and  Van  Den  Bosch  v.  Bouwman, 
supra.  The  contract  in  that  case  differed 
from  the  contract  in  the  instant  case,  in 
that  there  was  nothing  in  the  agreement 
in  that  case  which  purported  to  give  title  to 
the  vendor  in  any  of  the  proceeds  of  sale, 
whether  received  in  the  form  of  notes,  ac- 
counts, or  cash.  That  fact  is  pointed  out 
by  the  court.  In  that  respect  the  form  of 
contract  was  changed  before  it  was  signed 
by  Van  Sickle.  It  is  true  that  in  John 
Deere  Plow  Co.  v.  Mowry,  137  C.  C.  A.  539, 
222  Fed.  1,  Judge  Denison  said:  "It  is  true 
that  in  the  Mishawaka  Case  there  was  spe- 
cial reliance  on  the  fact  that  the  contract 
did  not  attempt  to  preserve  to  the  vendor  a 
substituted  title  to  the  proceeds  when  the 
goods  were  sold,  and  that  in  the  present 
case  this  reservation  is,  in  terms,  made; 
but  we  are  not  satisfied,  taking  all  the  con- 
ditions together,  to  treat  this  as  a  control- 
ling distinction.'' 

After  a  careful  review  of  our  own  deci- 
sions, we  are  of  the  opinion  that  the  posi- 
tion of  the  plaintiff  is  the  correct  one,  and 
that  the  trial  court  reached  the  correct 
conclusion  upon  the  subject.  The  views  of 
the  defendant  cannot  prevail  without  over- 
ruling the  repeated  decisions  of  this  court 
which  have  become  fundamental  in  business 
transiietions  in  this  state.  The  legislature 
can  readily  change  the  rule  by  requiring  the 
recording  of  such  contracts,  as  in  the  case 
of  chattel  mortgages. 

2.  It  is  claimed  that  the  reservation  of 
title  was  fraudulent  because  the  clause  was 
in  fine  print,  and  the  attention  of  the  pur- 
cliaser  was  not  called  to  it.  A  facsimile  of 
the  contract  is  attached  to  the  record.  An 
inspection  shows  that  the  clause  complained 
of  was  in  the  same  sized  type  as  the  re- 
mainder of  the  contract.  It  was  in  the 
body  of  the  instrument,  just  above  Van 
Sickle's  signature.  There  is  very  little 
other  printed  matter  in  the  contract.     He 
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should  have  read  it,  and  if  he  did  not  do 
so,  he  alone  is  to  blame.  In  the  stipulation 
of  facts  it  is  stated  that  "plaintiff's  agent 
called  upon  said  Joseph  D.  Van  Sickle  and 
took  an  order  for  goods  in  the  usual  way, 
on  blanks  furnished  by  plaintiff." 

There  was  no  attempt  on  the  part  of 
plaintiff's  agent  to  conceal  this  clause  from 
Van*  Sickle.  The  latter  had  purchased 
goods  in  previous  years  of  the  plaintiff.  It 
is  fair  to  presume  that  the  previous  orders 
had  been  upon  similar  blanks.  Weight  must 
always  be  given  to  the  fact  of  the  execution 
of  a  contract;  and  the  presumption  which 
exists  in  favor  of  written  instruments  can- 
not be  overcome,  except  upon  evidence  from 


which  an  inference  of  duress,  deception,  mis- 
representation, substitution,  or  artifice  is 
clearly  deducible.  Such  evidence  is  want- 
ing here.  Sullivan  v.  Ross,  98  Mich.  570, 
57  N.  W.  821,  citing  Campau  v.  Lafferty,  50 
Mich.  114,  15  N.  W.  40;  Houghton  v.  Ross, 
64  Mich.  336,  20  N.  W.  66.  See  also  Petty- 
place  V.  Groton  Bridge  &  Mfg.  Co.  103  Mich. 
155,  61  N.  W.  266;  Bonnot  Co.  v.  Newman 
Bros.  108  Iowa,  158,  78  N.  W.  817. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

The  late  Justice  McAlvay  took  no  part 
in  this  decision. 


Annotatioii — ^Validity  of  conditional-tale  contracts  as  affected  by  express 
or  implied  permission  to  purchaser  to  sell  in  the  ordinary  course  of 
business. 


It  is  not  intended  in  this  note  to  con- 
sider the  rights  of  the  parties  as  affected 
by  recording  laws;  for  the  cases  on  this 
question,  see  note  in  38  L.R.A.(N.S.) 
554.  As  to  the  right  of  the  vendor  in 
a  conditional  sale,  as  affected  by  the 
bankruptcy  of  the  purchaser,  and  as  to 
the  duty  of  a  purchaser  of  property  from 
the  conditional  vendee  with  the  right  to 
sell  to  see  that  the  latter's  vendor  is 
paid,  see  note  in  26  L.R.A.(N.S.)  585. 

As  to  the  construction  of  contracts 
containing  provisions  peculiar  to  con- 
signment, agency,  or  sales  contracts,  see 
note  appended  to  D.  M.  Ferry  &  Co.  v. 
Hall,  ante,  626;  and  generally  as  to  the 
right  of  a  person  leaving  his  chattels  in 
another's  possession  to  claim  title  against 
the  latter's  vendees  or  creditors,  see  note 
appended  to  Davis  v.  First  Nat.  Bank,  25 
L.R.A.(N.S.)  760. 

As  between  the  parties. 

As  suggested  by  the  title,  this  note  is 
limited  to  the  question  of  the  construc- 
tion of  conditional-sale  contracts  as 
affected  by  express  or  implied  permission 
to  sell  in  the  ordinary  course  of  business. 

-^Aside  from  one  or  two  jurisdictions,  the 
validity  of  contracts  of  conditional  sale 
by  which  the  seller  reserves  title  to  the 
property  until  the  purchase  price  is  paid 
is  recognized  and  enforced,  except  that 
in  some  jurisdictions  these  contracts  are 
required  to  be  recorded  in  order  to  be 
valid  against  subsequent  purchasers  or 
creditors.    The  essential  thing  in  a  con- 

'"^  tract  of  conditional  sale  is  the  reserva- 
tion of  title  in  the  seller;  and  the  pres- 
ent question  is  as  to  the  effect  on  such 
a  contract  of  express  or  implied  author- 
ity to  the  buyer  to  resell  the  propertv  in 
L.RA.1917B. 


the  ordinary  course  of  his  business.  It 
has  been  urged,  and  even  held,  by  some 
courts,  that  such  authority  is  inconsist- 
ent with  the  essentials  of  a  conditional 
sale,  and  that  the  effect  is  to  make  the 
sale  an  absolute  one  with  title  absolutely 
vesting  in  the  buyer;  and  it  has  also 
been  held  that  such  authority  was 
fraudulent  as  to  subsequent  purchasers 
and  creditors  of  the  purchaser,  render- 
ing the  reservation  of  title  void  as  to 
them.  The  courts  are  not  in  harmony  on 
this  question,  however,  and  the  weight  of 
authority  and  certainly  the  better  reason- 
ing supports  the  vi«w  that  authority  to 
the  purchaser  to  sell  property  purchased 
by  conditional  sale  does  not  in  any  way 
affect  the  character  of  the  contract,  and 
in  and  of  itself  furnishes  no  proof  of 
fraud  on  the  part  of  the  parties  thereto. 
The  owner  of  property,  if  he  sells  it, 
has  the  right  to  sell  it  upon  such  condi- 
tions as  the  purchaser  may  agree  to; 
and  it  is  lawful  for  the  purchaser  to 
agree  that  the  title  shall  remain  in  the 
seller  until  the  latter  has  been  paid  for 
the  property.  Such  contracts  are  very 
common,  and,  as  a  rule,  are  of  great  bene- 
fit to  the  public  at  large,  for  worthy 
people  without  financial  credit  are  en- 
abled in  this  way  to  secure  property 
necessary  to  their  business,  comfort,  and 
convenience,  and  pay  for  the  same  in 
convenient  instalments.  As  heretofore 
stated,  the  legality  of  these  contracts  is 
beyond  question.  There  is  no  reason  why 
the  contract  should  become  unlawful  or 
fraudulent  merely  because  express  or 
implied  authority  is  given  the  purchaser 
to  resell  it  in  the  ordinary  course  of  his 
business,  in  view  of  the  fact  that,  as 
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shown  in  a  note  appended  to  D.  M.  Ferry 
&  Co.  V.  Hall,  ante,  626,  it  is  entirely 
lawful  to  contract  £or  the  consignment 
o£  goods  by  one  party  to  the  other,  to  be 
sold  by  the  latter  as  agent  for  the  former. 
And  although  the  goods  are  placed  in 
the  possession  of  the  agent  without  any- 
thing appearing  to  indicate  his  lack  of 
ownership,  nevertheless  his  creditors  or 
subsequent  purchasers,  with  or  without 
notice,  paying  a  valuable  consideration, 
can  obtain  no  right  to  such  goods  as 
against  the  principal  and  owner.  And 
in  harmony  with  this  view  it  has  been 
held  that  when  the  seller  of  prop- 
erty by  condition|il  sale  expressly  or 
impliedly  authorizes  the  purchaser  to 
resell  the  property  in  the  ordinary 
course  of  his  business,  he  does  not 
thereby  indicate  any  intention  of  vest- 
ing the  purchaser  with  the  title  to 
the  property;  the  reservation-of -title 
clause  clearly  discloses  his  intention  to 
retain  title,  and  it  is  valid  as  between 
the  parties.^ 


As  to  subsequeat  pnrebasers. 

The  authority  to  sell  merely  indicates^ 
and  evidences  the  intention  of  the  seller 
to  permit  the  conditional  purchaser  to 
resell  the  property  as  the  agent  of  the 
seller.  Upon  the  sale  being  made,  the 
title  passes  directly  from  the  original 
seller  to  the  subpurchaser,  and  of  course 
the  iatter  obtains  a  good  title  to  the 
property.  It  is  the  title  of  the  original 
ovmer,  and  having  authorized  the  sale, 
the  latter  is  estopped  to  deny  the  sub- 
purchaser's  title,  unless  he  can  show 
that  the  latter  did  not  purchase  in  ac- 
cordance with  the  authority  to  sell."  For 
example,  that  he  paid  the  purchase  price 
by  giving  the  conditional  purchaser 
credit,  or  that  he  took  the  property  in 
payment  of  an  obligation  owing  him  by  « 
the  conditional  purchaser.' 

The  courts  are  not  agreed  as  to  the 
rights  of  subsequent  purchasers  of  a 
stock  of  goods  in  bulk,  and  which  em- 
brace goods  sold  by  conditional  sale. 
The  view  taken  by  the  apparent  weight 


lArmington  v.  Houston  (1866)  38  Vt 
448,  91  Am.  Dec.  366,  infra. 

Century  Throwing  Co.  v.  Muller  (1912) 
116  C.  C.  A.  614, 107  Fed.  263,  declaring  that 
the  authority  to  the  vendee  to  sell  in  the 
usual  course  of  business,  or  authority  to 
sell  and  account  for  the  proceeds  of  sales, 
does  not  destroy  the  title  reserved  by  the 
vendor. 

Adriance  v.  Rutherford  (1885)  67  Mich. 
170,  23  N.  W.  718,  holding  that  where  a 
contract  contained  a  provision  authorizing 
the  consignor  of  machines  for  sale  at  retail 
to  retake  the  unsold  machines  if  at  any 
time  dissatisfied  with  the  conduct  of  the 
consignee,  the  title  to  the  unsold  machines 
remained  in  the  former,  where  the  consignee 
died  before  any  dissatisfaction  was  ex- 
pressed by  the  consignor. 

Dowagiftc  Mfg.  Co.  v.  White  Rock  Lumber 
A  Hardware  Co.  (1910)  26  S.  D.  374,  128 
N.  W.  334,  affirmed  on  rehearing  (1904)  18 
S.  D.  105,  99  N.  W.  854,  and  holding  that 
where  machinery  is  coxlsigned  for  sale  under 
a  contract  reserving  title  in  the  consignor 
until  sold,  and  also  the  title  to  the  proceeds 
of  sales,  as  between  the  parties  the  title  to 
unsold  machinery  does  not  pass  to  the  con- 
signee. 

«  Armington  v.  Houston  (1866)  38  Vt.  448, 
91  Am.  Dec.  366,  infra. 

Peek  V.  Heim  (1889)  127  Pa.  500,  14  Am. 
St.  Rep.  865, 17  Atl.  984. 

Winchester  Wagon  Works  &  Mfg.  Co.  v. 
Carman  (1887)  109  Ind.  31,  58  Am.  Rep. 
382,  9  N.  E.  707,  infra,  holding  that  a 
reservation -of -title  provision  was  fraudulent 
and  void  as  to  a  subpurchaser  where  the 
property  was  sold  for  the  purpose  of  a  re- 
sale. 

» Albert  v.  R.  Lewis  Steiner  Mfg.  Co. 
(1904)  42  Misc.  522,  86  N.  Y.  Supp.  162, 
holding  that  the  seller  is  estopped  to  assert 
L.R.A.1917B. 


title  as  to  the  subpurchaser,  where  he  ex- 
pressly or  impliedly  authorized  his  imme- 
diate purchaser  to  resell. 

Wilder  v.  Wilson  (1886)  16  Lea  (Tenn.) 
548,  holding  that  a  subsequent  purchaser 
obtained  a  good  title  where  the  purpose  of 
the  original  sale  was  to  enable  the  purchaser 
to  resell  the  property. 

Standard  Implement  Co.  v.  Parlin  &  O. 
Co.  (1893)  51  Kan.  544,  33  Pac.  360,  hold- 
ing that  a  provision  that  all  goods  and  the 
proceeds  of  all  sales  are  to  be  held  as  collat- 
eral security  in  trust  and  for  the  benefit  of 
the  seller  until  he  has  been  paid  in  full 
renders  the  contract  a  conditional  sale,  and 
gives  the  seller  the  right  to  the  property 
as  against  a  subsequent  mortgagee  of  the 
purchaser,  where  the  mortgage  was  g^ven 
to  secure  the  payment  of  a  pre-existing  in- 
debtedness, and  it  did  not  appear  that  the 
mortgagee  had  extended  to  tHe  mortgagor 
any  credit  on  account  of  the  goods  received 
under  the  contract. 

D.  M.  Osborne  Co.  v.  Piano  Mfg.  Co. 
(1897)  51  Neb.  502,  70  N.  W.  1124,  holding 
that  a  contract  appointing  one  party  the 
agent  of  the  other  for  the  sale  of  twine 
at  a  certain  commission,  fixing  the  price 
the  agent  is  to  pay,  and  providing  that  the 
sales  shall  be  for  cash,  and  that  a  settle- 
ment shall  be  made  not  later  than  a  des- 
ignated time,  and  reserving  to  the  consignor 
the  title  to  the  twine  and  the  net  proceeds 
of  the  sales,  is  one  of  conditional  sale,  and 
the  title  remains  in  the  consignor  as  against 
purchasers  of  the  entire  lot  of  twine,  who 
had  knowledge  of  the  contract,  and  the 
purpose  of  the  sale  was  to  pay  a  debt  of 
the  consignee. 

But  see  Columbus  Buggy  Co.  v.  Turley 
(1895)  73  Miss.  529,  32  L.R.A.  260,  55  Am. 
St.  Rep.  550,  19  So.  232,  holding  that  a 
provision   reserving  title   in   the   seller   of 
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of  authority  is  that  the  power  to  sell 
given  to  a  retail  dealer  is  limited  to 
sales  by  him  in  the  ordinary  course  of 
business,  and  does  not  extend  to  sales  of 
an  entire  stock  in  bulk;  hencci  such 
sales  are  not  effective  to  cut  off  the 
title  of  the  original  owner,  and  he  is  not 
estopped  to  assert  his  title.^  It  has  been 
held,  however,  that  a  reservation-of-title 
clause  is  not  valid  as  to  subsequent  pur- 
chasers of  the  stock  in  bulk,  which  in- 
cluded the  goods  purchased  on  condi- 
tional sale,  where  the  permission  to  sell 
was  unrestricted.*  And  it  has  also  been 
held  that  where  a  subpurchaser  bought 
without  actual  or  constructive  notice  of 
the  reservation-of-title  clause,  he  ob- 
tained a  valid  title  as  against  the  original 
seller.^  But  it  has  been  held  that  the 
fact  that  goods  were  sold  for  the  pur- 
pose of  enabling  the  purchaser  to  place 
them  in  a  certain  building  for  another 
did  not  estop  the  original  owner  from 
asserting  title  thereto  under  his  reserva- 


tion clause,  as  against  another  purchaser 
of  the  goods  for  a  different  purpose.'' 

Am  to   creditors  or  trustee  in  bank^ 
mptej. 

While  the  courts  are  in  harmony  in 
holding  that  the  purchaser  from  the  con- 
ditional-sale purchaser  obtains  a  good 
title  to  the  property,  if  he  purchased  in 
good  faith  and  paid  a  valuable  con- 
sideration, they  are  not  agreed  as  to  the 
rights  of  creditors  of  the  conditional- 
sale  purchaser.  As  heretofore  pointed 
out,  in  some  jurisdictions,  and  notably 
in  the  Federal  courts,  it  is  held  that 
where  the  owner  of  property  sells  it  and 
reserves  title  until  pay&ent  of  the  pur- 
chase price,  but  authorizes  the  buyer  to 
resell  in  the  ordinary  course  of  business, 
he  thereby  clothes  the  buyer  with  the 
indicia  of  ownership,  and  the  reservation 
constitutes  a  fraud  upon  creditors,  and 
hence  it  is  void.*  Aiid,  so  far  as  the 
cases  disclose,  it  is  immaterial  whether 


goods  sold  for  the  express  or  implied  pur- 
pose of  resale  is  fraudulent  and  void  as  to 
a  subsequent  purchaser  without  notice  of 
the  condition,  although  he  was  a  creditor, 
and  the  consideration  was  the  satisfaction 
of  his  debt.  To  the  same  effect  is  Parry 
Mfg.  Co.  v  Lowenberg  (1906)  88  Miss.  532, 
41  So.  65. 

*Lett  V.  Eastern  Moline  Plow  Co.  (1910) 
46  Ind.  App.  56,  91  N.  E.  978,  holding  that  a 
reservation-of-title  provision  incorporated  in 
a  contract  for  the  sale  of  a  stock  of  goods 
was  valid  and  effective  as  against  a  sub- 
sequent purchaser  of  the  stock  in  bulk.  The 
Winchester  Wagon  Works  Case  infra,  note 
8,  was  distinguished  on  the  ground  that  in 
that  case  the  purchaser  purchased  in  the 
ordinary  course  of  trade. 

Burbank  v.  Crooker  (1856)  7  Gray 
(Mass.)  158,  66  Am.  Dec.  470,  sustaining 
the  validity  of  a  contract  for  the  sale  of 
a  stock  of  goods  for  resale,  although  the 
sale  was  upon  condition  that  the  title 
should  not  vest  in  the  retail  dealer  until 
payment  of  the  purchase  price,  and  a  pur- 
chaser of  the  entire  stock  of  goods  was 
held  to  obtain  no  title  thereto,  although 
sales  at  fetail  would  have  been  valid. 

sPoorman  Bros.  v.  Witman  (1802)  49 
Kan.  697,  31  Pac.  370,  holding  that  where 
goods  are  sold  to  a  retail  dealer  it  will  be 
implied  that  the  parties  intend  that  they 
are  to  be  resold,  and  where  the  manner  of 
sale  is  not  restricted,  and  the  purchaser 
mortgages  his  entire  stock  of  goods,  in- 
cluding the  consigned  goods,  the  purchaser 
of  the  goods  from  the  mortgagee  acquires  a 
good  title  as  against  the  original  seller. 

8  Bass,  Heard  &  Ilowle  v.  International 
Harvester  Co.  (1910)  169  Ala.  154,  33  L.R.A. 
(X.S.)  374,  53  So.  1014,  holding  that  a 
reservation  of  title  to  property  sold  for 
the  purpose  of  resale  at  retail  is  not  valid 
as  to  a  subsequent  purchaser  of  the  prop- 
L.R.A.1917B. 


erty,  although  he  purchased  it  in  bulk,  and 
not  in  the  usual  course  of  trade,  where  he 
was  without  actual  or  constructive  notice 
of  the  reservation  clause. 

'Jermyn  v.  Schweppenhauser  (1901)  33 
Misc.  603,  68  N.  Y.  Supp.  153,  holding  that 
where,  on  the  sale  of  fixtures  to  a  dealer, 
to  be  placed  in  a  certain  building,  the 
title  was  reserved  by  the  seller,  the  fact 
that  he  consented  to  their  resale,  to  be 
placed  in  this  building,  did  not  estop  him 
from  asserting  title  as  against  some  other 
purchaser. 

8 Re  Agnew  (1909)  178  Fed«  478;  Re 
Penny  (1909)  176  Fed.  141;  Coweta  Fertil- 
izer Co.  V.  Brown  (1908)  89  C.  C.  A.  612, 
163  Fed.  162;  Pontiac  Buggy  Co.  v.  Skinner 
(1908)  158  Fed.  858;  Flint  Wagon  Works  v. 
Buttles  (1907)  153  Fed.  932;  Trov  Wagon 
Works  Co.  v.  Hancock  (1906)  81*C.  C.  A. 
595,  152  Fed.  605;  Re  Wells  (1905)  140 
Fed,  752:  Re  Gait  (1903)  56  C.  C.  A.  470, 
120  Fed.  64;  Re  Garcewich  (1902)  53  C.  C. 
A.  610,  115  Fed.  87;  Re  Rowland  (1901) 
109  Fed.  869. 

Brown  v.  Thurber  (1879)  1  N.  Y.  City  Ct. 
Rep.  322,  holding  that  if  goods  are  sold 
to  a  retail  dealer,  to  be  placed  by  him  in 
his  stock  and  sold  at  retail,  the  reservation 
of  title  in  the  original  seller  is  fraudulent 
and  void  4vS  to  the  creditors  of  the  pur- 
chaser. Ludden  v.  Hazen  (1860)  31  Barb. 
(N.  y.)  650;  Bonesteel  v.  Flack  (1864)  41 
Barb.  (N.  Y.)  435;  but  compare  with  the 
New  York  cases  cited  in  note  10. 

Hamilton  v.  Billington  (1804)  163  Pa. 
76,  43  Am.  St.  Rep.  780,  29  Atl.  904,  hold- 
ing that  a  conditional  sale  is  invalid  as  to 
cretlitors  of  the  vendee,  even  where  there 
is  express  or  implied  power  to  resell. 

Peek  V.  Heim  (1889)  127  Pa.  500,  14  Am. 
St.  Rep.  865,  17  Atl.  984,  holding  that  a 
re8er\*ation  of  title  by  the  seller  of  goods 
intended  for  resale,  while  valid  as  between 
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or  not  the  creditor  was  a  subsequent 
creditor  and  extended  credit  in  reliance 
upon  the  fictitious  credit  in  this  manner 
secured  by  the  purchaser.  Other  cases, 
while  not  apparently  following  the 
theory  of  f  raud,  hold  that  the  reservation 
of  title  is  inconsistent  with  the  express 
or  implied  authority  to  sell,  and  construe 
the  contract  to  be  an  absolute  sale  and 


the  reservation  to  constitute  a  lien  which 
is  invalid  unless  recorded  according  to 
the  law  applicable  to  liens.*  The  weight 
of  authority,  however,  upon  grounds 
heretofore  pointed  out,  holds  that  the 
mere  fact  that  the  conditional-sale  pur- 
chaser is  authorized  to  sell  in  the  ordi- 
nary course  of  his  business,  as  to  his 
creditors  puts  him  in  substantially  the 
same  position  as  that  occupied  by  an 


the  parties,  is  invalid  as  to  hi  a  creditors. 
To  the  same  effect,  see  Thompson  v.  Paret 
(1880)  94  Pa.  275. 

Star  Clothing  Mfg.  Co.  v.  Nordeman 
(1006)  118  Tenn.  384,  100  S.  W.  93,  hold- 
ing that  a  conditional  sale  for  the  purpose 
of  resale  is  fraudulent  and  void  as  to  cred- 
itors of  the  buyer,  including  his  trustee 
in  bankruptcy. 

In  Pontiac  Buggy  Co.  v.  Skinner  (1908) 
158  Fed.  858,  the  court  reasons  that  where 
the  agreement  is  that  the  purchaser  shall 
hold  the  proceeds  of  the  sale  in  trust  for 
the  seller  as  collateral  security  for  the 
purchase  price,  it  implies  that  the  title 
is  iu  the  purchaser,  and  hence  the  attempt 
to  reserve  title  constitutes  a  fraud  on  the 
creditors  of  the  latter,  rendering  invalid 
the  reservation  as  to  his  trustee  in  bank- 
ruptcy. To  the  same  effect  is  Re  Priegle 
Paint  Co.  (1910)  175  Fed.  586. 

In  Re  Garcewich  (1902)  53  C.  C.  A.  610, 
115  Fed.  87,  the  rule  is  stated  'that  per- 
sonal property  may  be  sold  and  delivered 
under  an  agreement  for  the  payment  of  the 
price  at  a  future  day,  and  the  title  by  ex- 
press agreement  remain  in  the  vendor  until 
the  payment  of  the  purchase  price.  In 
such  a  case  the  payment  is  strictly  a  con- 
dition precedent,  and  until  the  performance 
the  title  does  not  vest  in  the  buyer.  It 
is  one  of  the  exceptional  cases  in  which  the 
law  tolerates  the  separation  of  the  apparent 
from  the  real  ownership  of  chattels  when 
the  honesty  of  the  transaction  is  made  to 
appear.  But  when  the  purpose  for  which 
the  possession  of  the  property  is  delivered 
is  inconsistent  with  the  continued  owner- 
ship of  the  vendor,  the  transaction  will 
be  presumed '  fraudulent  as  against  pur- 
chasers and  creditors." 

In  Winchester  Wagon  Works  &  Mfg.  Co. 
▼.  Carman  (1887)  109  Ind.  31,  58  Am.  Rep. 
382,  0  N.  E.  707,  a  provision  reserving  title 
in  the  vendor  is  held  to  be  fraudulent  as 
agninst  a  subpurchaser  from  the  original 
purchaser,  where  the  property  was  sold  for 
the  purpose  of  resale.  The  court  said  that 
in  such  case  the  purposes  for  which  the 
property  was  delivered  to  the  original 
vendee  were  inconsistent  with  the  continued 
ownership  thereof  by  the  original  vendor, 
and  for  this  reason  the  condition  upon 
which  the  sale  and  delivery  were  made 
must  be  deemed  fraudulent  and  void  as 
against  purchasers  from  the  original  vendee. 
Based  upon  this  case  as  authority,  the 
rule  there  announced  was  held  to  apply  to 
creditors  of  the  trustee  in  bankruptcy  of 
the  vendee,  in  West  v.  Fulling  (1905)  36 
L..RJ^.1917B. 


Ind.  App.  617,  76  N.  E.  325.  And  in  Abe  v. 
Summerville  (1910)  46  Ind.  App.  348,  92 
N.  £.  658,  the  rule  is  declared  that  a  sale 
of  merchandise  to  be  disposed  of  by  the 
vendee  cannot  be  made  conditional,  so  far 
as  concerns  the  rest  of  the  creditors  and 
purchasers.  In  Lett  v.  Eastern  Moline 
Plow  Co.  (1910)  46  Ind.  App.  56,  91  N.  E. 
078,  the  court,  following  Hench  v.  Eacock 
(1898)  21  Ind.  App.  444,  52  N.  E.  86,  holds 
that  a  contract  for  the  sale  of  a  stock  of 
goods,  reserving  title  in  the  seller  until  the 
purchase  price  is  paid,  is  valid  as  to  a 
subsequent  purchaser  of  the  stock  in  bulk. 
In  so  holding  the  court  distinguished  West 
V.  Fulling,  on  the  ground  that  in  that  case 
the  person  asserting  title  to  the  goods  was 
the  trustee  in  bankruptcy  of  the  purchaser, 
and  his  right  was  based  upon  a  provision  of 
the  bankruptcy  law  that  the  trustee  of  a 
bankrupt  shall  take  title  to  all  property 
which,  prior  to  the  filing  of  the  petition,  the 
bankrupt  could  by  any  means  have  trans- 
ferred; and  it  is  also  pointed  out  that  in 
the  Winchester  Wagon  Works  Case  the  rule 
was  announced  as  to  a  purchaser  in  the 
ordinary  course  of  trade.  In  Andre  v.  Mur- 
ray (Ind.)  post,  667,  the  trustee  in  bank- 
ruptcy of  the  buyer  was  held  to  have  no 
title  to  goods  purchased  by  the  bankrupt 
under  a  contract  for  the  sale  of  a  stock  of 
goods,  with  a  reservation  of  title  to  the 
proceeds,  but  with  permission  to  resell. 

•  Re  Perkins  (1907)  155  Fed.  237,  holding 
that,  under  the  Maine  law  which  requires 
agreements  reserving  title  in  the  seller  to  he 
recorded  to  be  valid,  as  well  as  under  the 
bankruptcy  law,  the  reservation  of  title  to 
goods  sold  for  resale  is  invalid  as  to  the 
trustee  in  bankruptcy  of  the  purchaser. 

Flint  Wagon  Works  v.  Buttles  (1907)  l.")3 
Fed.  932,  holding  that  where  articles  were 
sold  for  resale,  and  there  was  a  provision 
reserving  title  in  the  seller,  appearing  upon 
the  back  of  notes  executed  by  the  purchaser 
for  the  purchase  price,  which  was  unknown 
to  him,  and  the  notes  were  not  recorded, 
such  provision  is  invalid  as  to  the  pur- 
chaser's trustees  in  bankruptcy. 

Troy  Wagon  Works  Co.  v.  Hancock  (1906) 
81  C.  C.  A.  595,  152  Fed.  605,  following  West 
V.  Fulling  (1905)  36  Ind.  App.  617,  76  N.  E. 
325,  holding  that,  under  the  Indiana  law,  a 
conditional  sale  of  personal  property  by  a 
manufacturer  to  a  retailer,  for  the  purpose 
of  resale,  with  an  agreement  to  reserve  title 
in  the  original  seller  until  paid  for,  is  in- 
valid as  to  the  trustee  in  bankruptcy  of 
the  purchaser. 

Re  Wells    (1906)   140  Fed.  752,  holding 
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agent  under  a  consignment  contract,  and 
the  validity  of  the  contract  of  sale  is 
sustained  as  to  creditors.^^ 


On  this  point  there  is  in  Michigan  ap- 
parently a  conflict  between  the  state  and 
Federal  courts.     According  to  the  deci- 


that  a  stipulation  that  the  title  to  goods 
consigned  for  resale  shall  remain  in  the 
consignor  until  paid  for,  even  though  valid 
as  between  the  parties,  is  of  no  avail  as 
against  the  trustee  in  bankruptcy  of  the 
consignee. 

In  Re  Rabenau  (1902)  118  Fed.  471,  hold- 
ing that  where,  by  the  terms  of  the  con- 
tract, styled  a  consignment  contract,  all  risk 
of  the  consigned  goods  rested  upon  the  con- 
signee, and  he  was  entitled  to  pay  for  them 
at  any  time,  and  the  consignor  had  the  op- 
tion to  require  him  to  purchase  unsold 
goods,  the  transaction  is  a  sale,  and  the 
property  passes  to  the  trustee  in  bank- 
ruptcy of  the  consignee,  notwithstanding  a 
provision  reserving  title  in  the  goods  to  the 
consignor  until  paid  for,  where  the  contract 
was  not  registered  as  a  conditional- sale  con- 
tract. 

Re  Rowland  (1901)  109  Fed.  869,  hold- 
ing that,  under  the  law  of  New  York,  where 
merchandise  is  sold  on  conditional  sale,  with 
an  understanding  that  it  is  to  be  dealt  with 
in  the  same  manner  as  other  property 
owned  by  the  purchaser,  the  sale  is  incon- 
sistent with  the  continued  ownership  of  the 
property  by  the  seller,  and  it  is  subject  to 
seizure  and  sale  upon  execution  by  the  cred- 
itors of  the  purchaser,  and  upon  the  bank- 
ruptcy of  the  latter,  it  passes  to  his  trustee. 
To  the  same  eifect  is  Re  Garcewich  (1902) 
53  C.  0.  A.  610,  116  Fed.  87.  But  see  New 
York  cases  cited  in  the  next  note. 

W  Bryant  v.  Swofford  Bros.  Dry  Goods  Co. 
(1908)  214  U.  S.  279,  63  L.  ed.  997,  29  Sup. 
Ct.  Rep.  614;  Ludvigh  v.  American  Woolen 
Co.  (1913)  231  U.  S.  522,  68  L.  ed.  345,  34 
Sup.  Ct.  Rep.  161;  following  Triplett  v. 
Mansur  &  T.  Implement  Co.  (1900)  68  Ark. 
230,  82  Am.  St.  Rep.  284,  67  S.  W.  261. 

In  Re  Pierce  (1907)  87  C.  C.  A,  637,  167 
Fed.  755,  holding  that,  under  a  statute  of 
North  Dakota  declaring  to  be  void  as  to  sub- 
sequent creditors  without  notice,  and  pur- 
chasers and  encumbrancers  in  good  laith 
and  for  value,  reservations  of  title  unless 
recorded,  the  fact  that  property  is  sold  for 
the  purpose  of  resale  does  not  render  invalid 
a  reservation  of  title  thereto  as  against  a 
trustee  in  bankruptcy  of  the  purchaser, 
since  the  trustee  is  neither  a  subsequent 
creditor  without  notice  nor  a  purchaser  or 
encumbrancer. 

In  Re  Dunlop  (1907)  86  C.  C.  A.  435, 
156  Fed.  545,  holding  that,  as  to  the  trustee 
in  bankruptcy  of  the  purchaser  under  the 
law  of  Minnesota,  as  well  as  under  the  gen- 
eral rule  as  established  by  the  weight  of 
authority,  the  fact  that  the  sale  of  goods 
is  for  the  purpose  of  resale  by  the  pur- 
chaser does  not  render  invalid  a  provision 
reserving  to  the  seller  title  to  the  goods 
and  the  proceeds  thereof  until  he  has  been 
paid  in  full,  since  the  trustee  in  bankruptcy, 
in  the  absence  of  fraud,  has  no  better  title 
than  the  bankrupt  and  his  creditors  had  at 
the  time  of  filing  the  petition  in  bankruptcy 
L.R.A.1917B. 


which  resulted  in  the  adjudication.  And 
,  this  rule  is  not  affected  by  a  statutory 
'  provision  rendering  voidable  such  a  reserva- 
tion as  to  bona  fide  purchasers,  attaching 
and  judgment  creditors,  unless  the  contract 
is  recorded. 

Thornton  v.  Cook  (1893)  97  Ala.  630,  12 
So.  403,  holding  that  where  a  purchase  is 
upon  condition, — being  the  payment  of  the 
purchase  price,  with  authority  in  the  pur- 
chaser to  resell  and  pay  the  purchase 
I  price  from  the  proceeds, — in  making  such 
sales  he  acts  as  agent  of  the  seller  and  the 
title  remains  in  the  latter;  hence,  the  prop- 
erty is  not  subject  to  attachment  by  the 
creditors  of  the  purchaser. 

Triplett  v.  Mansur,  &  T.  Implement  Co, 
(1900)  68  Ark.  230,  82  Am.  St.  Rep.  284, 
57  S.  W.  261,  holding  to  be  valid  as  to  the 
creditors  of  the  buyer  a  contract  for  the 
sale  of  goods  which  contained  a  provision 
reserving  title  to  the  goods  and  to  proceeds 
of  resales  thereof,  although  the  buyer  was 
a  retail  dealer  and  was  authorized  to  resell 
the  goods. 

Perkins  y.  Mettler  (1899)  126  CaL  100, 
68  Pac.  384,  holding  to  be  a  conditional 
sale,  and  valid  as  to  the  trustee  in  bank- 
ruptcy of  the  purchaser,  a  contract  for  the 
sale  of  a  stock  of  goods,  reserving  title  in 
the  seller  until  the  purchase  price  was 
paid. 

Lewis  v.  McCabe  (1881)  49  Conn.  141, 
44  Am.  Rep.  217,  holding  that  a  reservation 
of  title  in  a  contract  for  the  sale  of  goods 
to  be  sold  at  retail  is  valid  as  to  creditors 
of  the  retail  dealer,  for,  where  honestly 
made,  such  a  contract  is  not  violative  of  any 
principles  of  public  policy,  on  the  ground 
that  it  is  calculated  to  give  one  clothed 
with  the  possession  a  false  credit,  or  as 
holding  the  conditional  purchaser  out  to 
the  world  as  the  absolute  owner.  Approved 
in  Wheeler  v.  New  Haven  Wire  Co.  (1889) 
—  Conn.  — ,  16  Atl.  393;  Mack  v.  Story 
(1889)   57  Conn.  407,  18  Atl.  707. 

In  Flint  Wagon  Works  v.  Maloney  (1911) 
3  Boyce  (Del.)  137,  81  Atl.  602,  it  is  rea- 
soned  that  "there  can  be  no  doubt  about 
the  intention  of  the  parties  to  the  contract 
in  the  present  case.  Unquestionably  they 
intended  that,  as  between  themselves,  the 
title  to  the  property  should  remain  in  the 
seller  until  paid  for.  It  may  be  very  fairly 
presumed  that  the  seller  intended  that  the 
buyer  should  sell  the  property  in  the  reg- 
ular course  of  his  business,  and  thereby  be- 
come able  to  pay  for  the  same.  It  may 
be  just  as  fairly  presumed  that  the  seller 
intended  that  anyone  who  purchased  the 
property  from  the  vendee  in  the  regular 
course  of  his  business  would  have  a  good 
title  thereto.  This  is  all  meant,  or  implied^ 
in  every  conditional  sale  of  goods  to  a  retail 
dealer.  But,  can  the  contract,  by  any  fair 
and  reasonable  construction,  be  held  to 
mean  that  the  creditors  of  the  vendee  could 
seize  the  property  for  the  payment  of  his 
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sions  of  the  state  court,  construed  as  a 
whole,  including  Mishawaka  Woolen 
Mpg.  Co.  V.  Stanton,  ante,  651,  contracts 


for  the  sale  of  property,  with  a  reserva- 
tion of  title,  are  conditional  sales,  and 
are  valid  as  to  the  creditors  of  the  buyer. 


debts  7  We  think  not.  There  is,  as  we  have 
said,  a  provision  in  the  contract  that  clearly 
negatives  such  a  meaning.  But,  independ- 
ent fif  that,  we  are  of  the  opinion  that  such 
a  construction  would  be  unwarranted.  In 
order  that  the  property  might  be  liable  for 
the  debts  of  the  vendee  the  title  must  have 
been  in  the  vendee,  which  certainly  could 
not  be  under  the  law  as  we  understand  it. 
But  it  is  not  necessary  for  the  protection 
of  an  innocent  purchaser  that  title  shall 
be  in  the  vendee,  because  when  a  vendor 
makes  a  conditional  sale  to  a  retail  dealer 
he  agrees,  not  that  the  title  to  the  prop- 
erty shall  vest  in  the  vendee,  but  that  he 
will  not  assert  his  title  against  an  innocent 
purchaser  from  such  vendee,  when  he  knew, 
and  had  impliedly  agreed,  that  the  prop- 
erty might  be  sold  by  the  vendee  in  the 
regular  course  of  his  business." 

See  Indiana  cases,  note  8. 

Rogers  v.  Whitehouse  (1880)  71  Me.  222, 
holding  that  a  reservation  of  title  to  the 
goods  sold  to  a  retail  dealer  for  resale  is 
valid  as  to  creditors  and  the  assignee  in 
insolvency  of  the  purchaser.  It  is  said  that 
there  is  no  legal  objection  to  the  wholesale 
dealer  making  a  conditional  sale  to  a 
retailer  with  the  understanding  that  he 
might  dispose  of  the  goods  as  they  may 
be  called  for  at  retail,  but,  as  between 
themselves,  the  property  should  not  pass 
until  the  goods  were  paid  for.  In  such 
case,  while  the  purchaser  at  retail  will  get 
a  title  which  the  original  vendor  could  not 
impeach,  it  will  be  the  latter's  title,  and 
not  that  of  the  retailer,  for  he  had  none, 
and  could  convey  none  except  in  the  manner 
in  which  his  arrangement  with  the  vendor 
is  permitted. 

Bradley,  C.  &  Co.  v.  Benson  (1904)  93 
Minn.  91,  100  N.  W.  670,  holding  that  the 
fact  that  a  contract  for  the  sale  of  prop- 
erty to  be  resold  by  the  purchaser  reserves 
title  thereto  until  the  seller  has  been  paid 
the  purchase  price  does  not  change  its 
character  from  one  of  conditional  sale  to 
one  of  absolute  sale  with  the  reservation 
of  a  lien,  and  where  the  statute  does  not 
require  a  conditional- sale  contract  to  be 
recorded  as  against  general  creditors  of 
the  purchaser,  it  is  valid,  and  the  title 
remains  in  the  seller,  as  against  the  trustee 
in  bankruptcy  of  the  purchaser. 

Cole  V.  Mann  (1875)  62  N.  Y.  1,  holding 
the  fact  that  the  purchaser  was  a  dealer 
in  goods  of  the  kind  purchased,  and  that 
authority  was  given  to  him  to  sell  the 
articles,  provided  he  remitted  the  proceeds 
immediately  to  the  seller,  did  not  operate 
to  pass  the  title  to  him,  for  if  he  sold  under 
this  authority,  he  sold  as  agent  of  the  seller 
and  the  authority  to  sell  did  not  alTect  the 
contract  as  to  his  creditors. 

Prentiss  Tool  &  Supply  Co.  v.  Schirmer 
(1802)  136  N.  Y.  305,  32  Am.  St.  Rep.  737, 
32  N.  E.  849,  holding  that  where  the  pur- 
chaser was  permitted  to  manufacture  ma- 
L.R.A.1917B, 


^  terials  embraced  in  a  contract  of  conditional 
sale  containing  a  clause  reserving  title  in 
the  seller,  and  to  sell  the  manufactured 
articles  upon  condition  that  the  proceeds 
of  the  sale  shall  be  accounted  for  and  paid 
to  the  seller,  to  apply  upon  the  purchase 
price,  the  provision  did  not  impair  the  rights 
of  the  latter  under  the  instrument,  or  render 
it  void  as  to  the  creditors  of  the  purchaser. 
Frank  v.  Batten  (1888)  49  Hun,  91,  1  N.  Y. 
Supp.  705,  holding  that  the  fact  that  under 
a  contract  for  the  sale  of  property  upon 
the  condition  that  the  title  was  not  to 
pass  until  the  purchase  price  was  paid, 
the  purchaser  had  the  right  to  manufacture 
and  sell  it  for  the  seller,  turning  the  pro- 
ceeds of  the  sale  over  to  the  latter  to  the 
extent  necessary  to  pay  the  purchase  price, 
does  not  render  the  contract  invalid  or  un- 
enforceable as  to  the  creditors  of  the  pur- 
chaser. The  contrary,  however,  was  held  in 
the  earlier  decisions  by  the  courts  of  inferior 
jurisdiction.  Ludden  v.  Hazen  (1860)  31 
Barb.  (N.  Y.)  660,  holding  that  a  reserva- 
tion of  title  in  the  sale  of  liquor  to  a  retail 
dealer  for  the  purpose  of  resale  will  not 
prevent  the  title  from  passing  to  the  pur« 
chaser,  and  it  is  subject  to  execution  by  his 
creditors.  To  the  same  effect  is  Bonesteel 
V.  Flack    (1864)    41   Barb.    (N.  Y.)    435. 

In  Devlin  v.  O'Neill  (1875)  6  Daly  (N.  Y.) 
305,  it  is  held  that  tiiere  can  be  no  such 
thing  as  a  conditional  sale  of  goods  which 
are  placed  in  the  possession  of  the  pur- 
chaser, to  be  sold  at  retail,  and  they  can- 
not be  reclaimed  by  the  seller  from  exe- 
cution creditors  of  the  buyer.  This  case 
was  affirmed  on  appeal  in  (1877)  68  N.  Y. 
622,  but  the  appeal  did  not  present  this 
specific  question,  for  the  holding  of  the 
lower  court  in  this  regard  was  in  favor  of 
the  defendant,  and  the  verdict  was  ren- 
dered in  favor  of  the  plaintiff  as  to  other 
matters  presented,  and  he  did  not  appeal; 
the  only  appeal  being  by  the  defendant. 

E.  M.  Brash  Cigar  Co.  v.  Wilson  (1911)  32 
Okla.  153,  121  Pac.  223,  holding  that  where 
a  person  is  appointed  agent  to  sell  goods  for 
his  principal,  the  title  to  remain  in  the 
latter  until  the  goods  are  paid  for  in  cash, 
and,  in  compliance  with  an  order  from  the 
agent,  the  principal  ships  goods  C.  0.  D.  to 
a  customer,  the  title  remains  in  the  princi- 
pal, and  the  goods  are  not  subject  to  attach- 
ment for  the  debts  of  the  agent. 

Hirsch  v.  Steele  (1894)  10  Utah,  18,  36 
Fac  40,  holding  to  be  valid  as  to  the  cred- 
itors of  the  buyer  a  contract  for  the  sale 
of  goods  to  be  resold  at  retail,  which  re- 
serves title  to  the  goods. 

Armington  v.  Houston  (1866)  38  Vt  448, 
91  Am.  Dec.  366,  declaring,  where  property 
is  sold  upon  condition  that  the  title  shall 
not  pass  until  payment,  but  upon  the  under* 
standing  that  it  is  to  be  sold  by  the  buyer 
in  the  ordinary  course  of  his  business,  that 
the  seller  is  estopped  from  asserting  an^r 
right  to  it  adverse  to  the  right  of  a  pur- 
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€ven  though  they  contain  a  provision  au- 
thorizing the  buyer  to  resell  the  goods. 
This  has  been  held  where  the  contract 
contained  a  provision  reserving  title  to 
the  proceeds  of  the  resale,^^  and  also 
where    there   was   no   such   provision.** 


When  the  question  was  first  presented  to 
the  Federal  court,  it  refused  to  follow 
these  decisions,  on  the  ground  that  later 
decisions  of  the  Michigan  court  had  over- 
ruled or  limited  the  doctrine  of  these 
cases ;  ^  and  it  was  pointed  out  that  the 


chaser  in  good  faith  and  without  notice  of 
the  condition;  but,  as  between  the  original 
parties,  the  right  to  the  property,  is  to  be 
determined  according  to  their  intentions 
and  the  contract,  and  the  creditors  of  the 
purchaser  have  no  greater  rights  in  this 
regard  than  he  would  have. 

nWorden  Grocer  Co.  v.  Blanding  (1910) 
161  Mich.  254,  126  N.  W.  212,  20  Ann.  Cas. 
1332,  holding  that  a  note  containing  a 
reservation -or- title  clause  was  a  conditional- 
sale  contract,  and  not  a  negotiable  instru- 
ment. 

In  Pratt  v.  Burhans  (1891)  84  Biich.  487, 
22  Am.  St.  Rep.  703,  47  N.  W.  1064,  the 
title  was  reserved  to  goods  sold  for  resale. 
The  contract  also  provided  that  when '  the 
goods  were  sold,  accounts  therefor  were  to 
belong  to  the  consignor.  The  reservation 
was  held  to  be  valid  as  to  a  subsequent 
purchaser  who  did  not  purchase  in  due 
course  of  trade.  The  court  said  that  the 
contract  was  valid  under  their  repeated  de- 
cisions. 

In  American  Harrow  Co.  v.  Deyo  (1903) 
134  Mich.  639,  96  N.  W.  1055,  it  is  held 
that  a  contract  for  the  sale  of  goods  to  a 
retail  dealer  for  resale,  in  which  the  seller 
reserved  title  to  the  goods  and  to  the  pro- 
ceeds of  the  sale  thereof  until  the  purchase 
price  was  paid  in  full,  was  a  conditional 
sale,  and  not  a  mortgage,  and  hence,  al- 
though the  contract  was  not  recorded,  the 
seller  was  entitled  to  hold  the  property  as 
against  the  purchaser's  trustee  in  bank- 
ruptcy. 

The  latest  decision  of  the  Michigan  su- 
preme court  on  the  question  is  the  case 
under  annotation,  Mishawara  Woolen 
Mfg.  O).  v.  Stanton,  ante,  658.  It  was 
there  held  that  a  reservation-of-title  clause, 
including  the  right  to  the  proceeds  of  sales, 
was  valid  and  enforceable  against  the 
trustee  in  bankruptcy  of  the  purchaser. 
The  court  points  out  that  the  principles  ap- 
plied in  Pratt  v.  Burnhans  and  F.  J.  Dewes 
Brewery  Co.  v.  Mcrritt  were  reaffirmed  in 
the  cases  of  American  Harrow  Co.  v.  Deyo 
and  Worden  Grocer  Co.  v.  Blanding,  and  it 
is  said  that  the  distinction  attempted  to 
be  made  in  the  case  under  consideration  was 
also  attempted  in  Mishawaka  Woolen  Mfg. 
Co.  V.  Westveer;  and  while  the  court  points 
out  that  the  contract  in  that  case  and  in 
the  case  under  consideration  differed  in  that 
the  contract  construed  in  the  latter  case 
contained  a  clause  reserving  a  right  to  the 
proceeds  of  sales,  which  was  absent  in  the 
contract  construed  in  the  former  case,  it 
is,  however,  pointed  out  that  in  John  Deere 
Plow  Co.  v.  Mo  wry  it  was  conceded  that  in 
the  Mishawaka  Case  special  reliance  was 
placed  on  the  fact  "that  the  contract  did 
not  attempt  to  preserve  to  the  vendor  a 
L.R.A.1917B. 


substituted  title  to  the  proceeds  when  the 
goods  were  sold,  and  that  in  the  present 
case  this  reservation  is  in  terms  made;  but 
we  are  not  satisfied,  taking  all  the  condi- 
tions together,  to  treat  this  as  a  controlling 
distinction."  The  Michigan  court  concludes 
that,  after  a  careful  review  of  their  de- 
cisions, "we  are  of  the  opinion  that  the  posi- 
tion of  the  plaintiff  is  the  correct  one,  and 
that  the  trial  court  reached  the  correct  con- 
clusion upon  the  subject.  The  views  of  the 
defendant  cannot  prevail  without  overruling 
the  repeated  decisions  of  this  court,  which 
have  become  fundamental  in  business  trans- 
actions in  this  state." 

"F.  J.  Dewes  Brewery  Co.  v.  Memtt 
(1890)  82  Mich.  198,  9  L.R.A.  270,  46  K.  W. 
379,  holding  to  be  valid  as  to  the  creditors 
of  the  buyer  a  contract  for  the  sale  of  goods 
to  be  resold  at  retail,  tlie  seller  reserving 
the  right,  title,  and  interest  in  the  goods 
until  sold,  the  purchaser  agreeing  to  pay 
for  the  goods  upon  the  prescribed  conditions. 
In  Mishawaka  Woolen  Mfg.  Co.  v.  Westveer 
(Fed.)  infra,  the  court  refused  to  follow 
this  case  as  authority  upon  this  point  even 
as  to  a  Michigan  contract.  It  is  citotl 
with  approval,  however,  in  Mishawaka 
Woolen  Mfg.  Co.  v.  Stanton,  and  it  is  also 
approved  in  Hirsch  v.  Steele  (1894)  10 
Utoh,  18,  36  Pac.  49,  which  also  holds  a 
similar  contract  valid  as  to  the  creditors 
of  the  buyer.  And  it  is  approved  in  Trip- 
lett  V.  Mansur  &  T.  Implement  Co.  (1900) 
68  Ark.  230,  82  Am.  St.  Rep.  284.  57  S.  W. 
261,  and  in  Re  E.  M.  Newton  &  Co.  (1907) 
83  C.  C.  A.  23,  153  Fed.  841,  which  follows 
the  Triplett  Case,  and  which  is  affirmed  in 
(1908)  214  U.  S.  279,  53  L.  ed.  997,  29 
Sup.  Ct.  Rep.  614. 

1*  These  Michigan  cases,  however,  do  not 
sustain  the  Federal  court: 

In  Van  Den  Bosch  v.  Bouwman  (1904) 
138  Mich.  624,  110  Am.  St.  Rep.  336,  101 
N.  W.  832,  the  question  presented  was 
whether  or  not  the  seizure  and  sale  of  the 
property  for  default  of  the  buyer  operated 
to  bar  any  right  of  action  on  notes  given 
for  the  purchase  price.  According  to  the 
contract,  the  title,  ownership,  and  possession 
did  not  pass  from  the  seller  until  notes 
given  for  the  purchase  price  were  paid  in 
full,  and  the  latter  had  the  right  to  take 
possession  of  the  property  at  any  time  he 
deemed  himself  insecure,  even  before  ma- 
turity of  the  notes;  and,  upon  taking  pos- 
session, he  was  authorized  to  sell  the  prop- 
erty, either  at  public  or  private  sale,  witn- 
out  notice,  or  he  might  retain  the  same 
without  sale.  In  such  case  the  amount  paid 
upon  the  note  would  be  deemed  to  be  com- 
pensation only  for  the  use,  wear,  and  tear 
of  the  property.  The  court  said  that  these 
provisions    gave    the    seller    two    options. 
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rule  had  been  applied  by  subsequent 
Michig^an  decisions  only  where  the  eon- 
tract  had  contained  a  provision  reserv- 
ing title  in  the  seller  to  the  proceeds  of 
any  resales.  And  apparently  upon  the 
ground  that  the  contract  under  con- 
sideration did  not  contain  such  a  clause^ 
it  was  held  invalid  as  to  the  trustee  in 
bankruptcy  of  the  buyer."  This  distinc- 
tion between  such  contracts,  however, 
was  repudiated  in  subsequent  decisions 
of  the  Federal  court,  and  the  doctrine 
was  asserted  that  a  reservation  of  title 
cannot  stand  as  a  conditional  sale  unless, 
taking  the  entire  contract  and  circum- 
stances together,  it  is  clearly  dominant 
over  the  right  of  resale  and  other  in- 
consistent features  of  the  contract.  In 
other  words,  the  facts  as  a  whole  must  be 
consistent  with  the  theory  that  resales 
are  to  be  made  by  the  vendee  as  agent 
or  consignee." 

In  the  abstract  this  doctrine  is  not 
necessarily  inconsistent  with  the  result 
reached    in    the    cases    decided   by    the 


Michigan  court,  for  they  seems  to  be 
based  upon  the  ground  that,  as  a  matter 
of  law,  under  such  a  permission  to  sell, 
the  conditional  buyer  acts  as  agent  for 
the  seller.  In  the  result  reached,  how- 
ever, as  pointed  out,  there  is  a  conflict 
between  the  Federal  and  state  courts. 
In  this  connection  it  is  to  be  noted  that 
MisiiAWAKA  Woolen  Mpg.  Co.  v.  Stan- 
ton points  out  that  the  early  Michigan 
cases  referred  to  still  represent  the  law 
of  that  state  upon  this  point,  and  were 
in  no  way  limited  or  overruled  by  the 
cases  relied  upon  by  the  Federal  court. 
The  Stanton  Cases,  however,  did  not 
expressly  disapprove  of  the  Westveer 
Case,  although  it  apparently  did  of  the 
John  Deere  Plow  Co.  Case;  but  in  subse- 
quent cases  the  Federal  court  has  ap- 
parently taken  the  position  that  the 
Stanton  Case  did  not  disapprove  of 
either  of  these  Federal  decisions."  The 
Federal  court  of  appeals  has  also  held 
that  the  decisions  of  the  Federal  Su- 
preme Court,  construing  contracts  of  this 


1.  He  could  retake  the  property  and  treat 
the  amount  paid  as  a  payment  for  its  use, 
wear  and  tear.  2.  He  was  authorized  to 
seize  and  Bell  the  property  at  public  or 
private  sale.  'WTiere  he  pursues  the  latter 
course,  the  question  is,  upon  whose  account 
that  sale  was  made  under  the  terms  of  the 
contract. 

In  Ohoate  v.  Stevens  (ld98)  116  Uicta. 
28,  43  L.R.A.  277,  74  N.  W.  289,  the  ques- 
tion under  consideration  was  as  to  the 
negotiability  of  notes  given  for  the  pur- 
chase price  of  a  soda  fountain  which  was 
not  sold  for  the  piirpo5«e  of  resale,  and  the 
case  is  hence  inapplicable  to  the  question 
tinder  consideration.  The  provision  relied 
upon  was  that  the  parties  agreed  that  the 
title  to  the  property  should  remain  in  the 
seller,  and,  in  case  of  nonpayment  at  ma- 
turity of  the  notes  given  for  the  purchase 
price,  he  might  enter  and  retain  immediate 
possession  of  the  property  without  process 
of  law,  wherever  it  might  be,  and  remove 
the  same.  As  to  the  character  of  this 
contract,  the  court  said:  if  it  can  be  said 
that  this  writing  shows  the  sale  of  the 
soda  fountain,  as  contradistinguished  from 
a  contract  to  sell,  the  provision  as  to  title 
amounts  to  no  more  than  a  chattel  mort- 
gage. 

l*Wishawaka  Woolen  Mfg.  Co.  v.  West- 
veer  (1911)  112  C.  C.  A.  109,  191  Fed.  465, 
holding  to  be  a  chattel  mortgage,  and  not  a 
(contract  of  eonditional  sale  a  contract  for 
the  sale  of  goods  to  a  retail  dealer,  which 
contained  a  reservation  of  title,  and  author- 
ized the  resale  of  the  property  covered 
thereby,  but  which  did  not  expressly  re- 
Berve  title  to  the  proceeds  of  the  sale.  Upon 
this  latter  ground,  the  court  very  largely 
based  its  right  to  construe  the  instrument 
to  be  a  chattel  mortgage,  and  not  a  condi- 
tional-sale contract,  apparently  overlooking 
UU.A.1917B. 


the  fact  that  the  Michigan  supreme  court 
had  made  no  distinction  between  the  two 
classes  of  contracts,  holding  them  both 
to  be  contracts  of  conditional  sale,  and 
valid  as  to  creditors  of  the  purchaser, 
although  the  property  was  sold  with  ex- 
press or  implied  authority  to  resell  it.       i 

win  John  Deere  Plow  Co.  v.  Mowrv 
(1916)  137  C.  C.  A.  539,  222  Fed.  1,  the 
contract  provided  that  the  title  to  and 
ownership  of  all  the  goods  shipped  as  'here- 
in provided,  or  upon  the  terms  and  during 
the  life  of  this  contract,  and  which  shall 
embrace  and  include  an}'  and  all  goods  that 
may  hereafter  be  ordered  shipped,  shall 
remain  in  and  their  proceeds  in  case  of  sale 
shall  be  in  law  and  in  equity  the  property 
and  moneys  of,''  the  seller,  and  shall  be 
at  all  times  at  his  order  until  full  payment 
in  cash  shall  have  been  made  to  and  ac- 
cepted by  said  seller.  This  contract  was 
construed  to  be  one  of  pledge  or  security, 
and  not  a  conditional  sale,  and  hence  it 
should  have  been  recorded,  in  accordance 
with  the  statute  requiring  the  recording  of 
chattel  mortgages;  and  since  not  recorded, 
it  was  invalid  as  to  the  trustees  in  bank- 
ruptcy of  the  purchaser. 

WRe  Stoughton  Wagon  Co.  (1916)  145 
C.  C.  A.  562,  231  Fed.  676. 

In  Walter  A.  Wood  Mowing  &  Reaping 
Mach.  Co.  V.  Croll  (1916)  145  C.  C.  A.  565, 
231  Fed.  679,  the  court  also  refused  to 
regard  Misiiawaka  Woolen  Mfg.  Co.  v. 
Stanton,  ante,  651,  as  controlling,  although 
the  contract  there  under  consideration  con- 
tained a  provision  by  which  the  purchaser 
agi'eed  to  hold  the  goods  on  hand,  and  the 
proceeds  of  all  sales  of  all  goods  received 
under  the  contract,  as  collateral  security, 
in  trust  and  for  the  benefit  of  and  subject 
to  the  order  of  the  seller  until  the  pur- 
chase price  was  paid  in  cash,  and  to  sur- 
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character  according  to  the  Arkansas  de- 
cisions, ^"^  are  not  controlling  as  to  a 
Michigan  contract,  although  the  ques- 
tion as  presented  was  substantially  the 
same.^*  In  this  connection  attention  is 
called  to  the  fact  that,  by  a  recent  stat- 
ute (Mich.  Pub.  Acts  1915,  act  64)  in 
Michigan,  conditional  contracts  of  sale, 
with  the  right  to  resell,  are  required  to 
be  recorded  except  as  to  the  immediate 
parties.  It  has  been  intimated  by  the 
Federal  court  that  the  effect  of  this 
statute  will  be  to  render  valid  con- 
tracts of  this  character  which  are  re- 
corded. 

It  is,  of  course,  possible  to  point  out 
many  matters  of  minor  difference  in 
these  different  contracts.  Yet  in  their 
essentials  the  contracts  construed  by  the 
Michigan  supreme  court  and  the  Federal 
Supreme  Court  cannot  be  distinguished 
from  those  construed  by  the  Federal 
courts  of  inferior  jurisdiction.  They  all 
reserve  title  to  the  consigned  goods,  and 
some  of  them  to  the  proceeds.  This 
clause,  however,  is  absent  both  in  con- 
tracts construed  by  the  Michigan  su- 
preme court  and  by  the  Federal  circuit 
court  of  appeals.  Laying  aside  minor 
points  of  difference,  it  is  clear  that  the 
Michigan  supreme  court  and  the  Federal 
Supreme  Court  hold  that  such  contracts 
are  contracts  of  conditional  sale,  with 
the  implied  or  express  power  in  the  pur- 
chaser to  resell.  The  fact  that  this 
power  exists,  however,  does  not  tend  to 
invalidate  the  contract,  nor  does  it 
affect  its  character..  It  is  still  one  of 
conditional  sale;  the  reservation  clause 


is  valid,  and  the  seller  may  reclaim  the 
property  from  anyone  other  than  a  bona 
fide  purchaser  for  value  from  the  buyer, 
including  the  latter's  trustee  in  bank- 
ruptcy. 

It  has  been  held  that  a  provision  by 
which  the  purchaser  of  a  stock  of  goods 
sold  with  the  intention  that  they  be  re- 
i  sold  at  retail  agrees  that  the  stock  shall 
be  kept  up,  and  that  the  original  stock 
and  the  repurchased  portions  shall  be- 
long to  the  seller  until  the  purchase 
price  has  been  paid  in  full,  is  invalid 
both  as  to  creditors  and  subsequent  pur- 
chasers of  the  buyer.  This  character  of 
contract  is  to  be  distinguished  from 
the  ordinary  reservation-of -title  ,  clause, 
for  such  an  agreement  shows  a  disposi- 
tion and  intention  by  the  seller  not  only 
to  protect  his  own  property  from  seizure 
and  sale  by  creditors  of  a  purchaser,  but 
also  to  have  security  extend  to  and  em- 
brace property  acquired  from  others, 
thereby  preventing  such  persons  from 
securing  their  pay  from  any  part  of  the 
purchaser's  property,  including  such  as 
they  sold  him.*^ 

And  it  has  been  held  that  if  it  is  not 
clear  and  definite  whether  or  not  a  con- 
tract is  a  conditional  sale  or  a  chattel 
mortgage,  in  equity  it  will  be  construed 
to  be  the  latter.  And  where  a  contract 
for  the  sale  of  a  stock  of  goods  author- 
ized its  resale,  and  contained  a  provision 
that  the  title  to  the  property  sold  and 
that  subsequently  acquired  by  the  pur- 
chaser in  keeping  up  the  stock  should  be 
and  remain  in  the  vendor  until  full  pay- 
ment of  the  purchase  price,  and,  upon 


render  to  the  seller  at  any  time  he  should 
demand  the  goods  received  under  the  con- 
tract, as  well  as  their  proceeds. 

"  Bryant  v.  Swofford  Bros.  Dry  Goods  Co. 
(1908)  214  U.  S.  279,  63  L  ed.  997,  29  Sup. 
Ct.  Rep.  614,  following  the  law  of  Arkansas, 
and  holding  that  a  contract  was  a  condi- 
tional sale,  and  not  a  mortgage,  where  it 
provided  for  the  sale  of  a  stock  of  goods 
to  be  resold  and  the  stock  kept  up  by 
the  purchaser,  and  that  a  reservation  by  the 
seller  of  the  right  to  the  possession  of  the 
property  and  the  proceeds  thereof  until  he 
was  paid  was  valid  as  to  a  trustee  in  bank- 
ruptcy of  the  purchaser.  The  court  said 
that  there  was  nothing  in  the  nature  of 
such  a  contract  which  would  forbid  the 
parties  entering  into  it  if  it  was  valid  by 
the  laws  of  the  state  where  made,  and  in 
bankruptcy  proceedings  the  validity  of  such 
a  contract  must  be  determined  by  the  local 
laws. 

And  see  Ludvigh  v.  American  Woolen  Co. 
(1913)  231  V.  S.  522,  58  L.  ed.  345,  34  Sup. 
Ct.  Rep.  161,  construinff  a  substantially 
similar  contract  under  the  Arkansas  rule, 
which  is  similar  to  the  Michigan  law  in  that 
neither  requires  such  contracts  to  be  re- 
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corded,  and  holding  that  provisions  reserv- 
ing title  in  the  seller  are  valid  as  to  cred- 
itors and  trustees  of  the  buyer,  although 
a  resale  was  contemplated  by  the  parties 
to  the  contract. 

"Re  Stoughton  Wagon  Co.  (1916)  145 
C.  C.  A.  662,  231  Fed.  676,  holding  to  be 
inapplicable  Bryant  v.  Swofford  Bros.  Dry 
Goods  Co.  and  Ludvigh  v.  American  Woolen 
Co.  (U.  S.)  supra. 

In  Walter  A.  Wood  Mowing  &  Reaping 
Mach.  Co.  V.  Ci-oll  (Fed.)  supra,  the  court 
reviews  the  Mishawaka  Woolen  Mills  Co. 
V.  Stanton,  and  holds  that  this  case  does 
not  affect  the  rule  of  construction  as 
declared  by  the  Federal  courts,  and  the 
court  also  refuses  to  follow  the  Federal  Su- 
preme Court  decision  in  Ludvigh  v.  Ameri- 
can Woolen  Co.  (U.  S.)  supra,  pointing  out 
that  the  decision  applied  the  Arkansas  law, 
and,  according  to  the  contract  there  in- 
volved, the  net  proceeds  of  sales  were  to  be 
accounted  for  to  the  consigpior,  and  the 
consignee  was  pledged  to  sell  the  goods  and 
collect  and  pay  over  the  proceeds  to  the 
consignor. 

W  Loving  Pub.  Co.  v.  Johnson  (1887)  68 
Tex.  273,  4  S.  W.  632. 
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default  by  the  vendee,  the  vendor  might 
take  possession  thereof,  it  will  be  con- 
strued to  be  a  chattel  mortgage,  and  not 
a  conditional  sale,  and  hence,  where  not 
recorded  as  required  by  the  law  relative 
to  chattel  mortgages,  it  is  invalid  as  to 
creditors  of  the  purchaser.*® 

Where  a  provision  reserving  title  to 


goods  sold  for  the  purpose  of  resale  is 
not  made  in  good  faith,  and  is  not  in- 
tended by  the  parties  to  be  actually  com- 
plied with,  and  is  not  in  fact  complied 
with,  it  is  invalid  as  to  the  trustee  in 
bankruptcy  of  the  purchaser,  although 
such  agreements  are  not  required  to  be 
recorded,** 


M  Andre  t.  Murray  (Ind.)  infra. 


"Flanders  Motor  Co.  ▼.  Reed  (1915)  186 
C.  C.  A.  250,  220  Fed.  642.  A.  G.  S. 


INDIANA  supreme:  COURT. 

DAVID  W.  ANDRE,  Appt., 
v. 

JOHN  G.  MURRAY  et  al. 

(179  Ind.  576,  101  N.  E.  81.) 

Sale  —  condition  —  bankruptcy  —  prior- 
ity. 

A  stock  of  goods  sold  with  reservation  of 
title  in  the  vendor  until  the  purchase  price 
is  paid,  but  which  may  be  resold  at  retail, 
will  not  pass  to  a  trustee  in  bankruptcy  of 
the  purchaser  as  Against  the  claim  of  the 
vendor  to  possession  of  the  property  for  the 
purchaser's  default. 
For  other  cases ^  see  Bankruptcy,  II,  a,  in 

Dig.  1-52  N.  8. 

(March  11,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County 
in  defendant's  favor  in  an  action  brought  to 
reform  a  contract  of  sale,  to  recover  pos- 
session of  goods  found  and  taken  on  a  writ 
of  replevin,  and  the  value  of  the  goods  not 
found.    Reversed. 

The  facts  are  stated  in  the  opinion. 
'    Messrs.  Finley  H.  Gray,  L.  li.  Broad* 
das,  and  George  C.  Florea  for  appellant. 

Messrs.  Wiles  A  Springer,  Conner  A 
Conner  and  B.  G.  Johnston  for  appellees. 

£rwin,  J.,  delivered  the  opinion  of  the 
court: 

Action  in  replevin.  The  only  error  as- 
signed arises  on  the  sustaining  of  appel- 
lees' demurrer  to  the  complaint.    Appellant 


alleges  in  his  complaint  that  on  May  28, 
1906,  he  conditionally  sold  and  delivered  to 
appellee  John  G.  Murray  and  one  Edwards 
a  retail  stock  of  drugs  and  other  property, 
located  In  a  certain  business  room  in  Con- 
nersville,  Indiana. 

The  contract  of  sale  was  in  writing,  and 
is  as  follows:  "This  indenture  witnesseth: 
That  David  W.  Andre,  of  the  city  of  Con- 
nersvllle,  in  the  county  of  Fayette,  in  the 
State  of  Indiana,  has  this  28th  day  of  May, 
1906,  for  the  sum  of  two  thousand  ($2,000) 
dollars,  and  full  compliance  with  the  terms 
and  conditions  thereof,  sold  and  transferred 
to  John  G.  Murray  and  J.  Arthur  Edwards, 
of  said  city,  county,  and  state,  the  following 
described  personal  property  and  chattels, 
located  in  said  city,  county,  and  state,  and 
described  as  follows,  to  wit:  All  the  ven- 
dor's stock  of  retail  drugs,  sundries,  paints, 
oils,  liquors,  the  same  to  include  all  retail 
stock  on  hand  of  vendor  of  every  descrip- 
tion, now  located  in  what  is  known  as  the 
Opera  House  Drug  Store  Room,  at  No.  128 
W.  Fifth  street,  in  said  city;  also  seven 
show  cases,  two  pair  of  scales,  and  one  pre- 
scription scale,  located  in  said  room.  The 
terms  and  conditions,  above  mentioned,  are 
that  said  vendees  shall  pay  to  said  vendor 
the  sum  of  two  thousand  ($2,000)  dollars, 
with  interest  thereon  at  the  rate  of  six  (6) 
per  cent  per  annum  from  date  hereof  until 
paid,  said  sum  and  interest  thereon  to  be 
payable  in  monthly  instalments  of  not  Iosh 
than  twenty  ($20)  dollars  each,  the  same 
to  be  applied,  first,  to  the  payment  of  inter- 
est, and  the  balance  to  said  principal;  the 
first  installment  coming  due  at  the  expira- 


Notc.  —  The  question  as  to  the  effect  on 
a  conditional-sale  contract  of  express  or  im- 
plied permission  to  the  buyer  to  resell  the 
goods  is  covered  in  a  note  appended  to 
Mishawaka  Woolen  Mfg.  Co.  v.  Stanton, 
ante,  658,  and  the  question  as  to  whether  or 
not  a  sale  with  a  reservation  of  title  and 
permission  to  resell,  together  with  other 
provisions  peculiar  to  contracts  of  consign- 
ment, is  a  contract  of  sale  or  agency,  is 
covered,  among  other  questions,  in  a  not^  ap- 
pended to  D.  M.  Ferry  k  Co.  v.  Hall,  ante, 
626.  It  is  to  be  noted  that  these  notes  deal 
with  the  substantive  questions  relative  to 
L.R.A.1917B. 


the  construction  of  the  contract.  They  in- 
clude cases  where  the  buyer  had  become 
bankrupt  after  purchasing  the  goods,  and 
the  rights  of  his  trustee  were  involved,  but 
they  do  not  include  cases  which  consider 
the  effect  on  the  rights  of  the  vendor  of 
the  fact  that  the  buyer's  estate  is  being  ad- 
judicated in  bankruptcy.  This  specific 
question  is  covered  in  a  note  appended  to 
Myrick  v.  Liquid  Carbonic  Co.  38  L.RA. 
(N.S.)  554,  which  is  limited  to  the  ques* 
tion  of  the  right  of  the  vendor,  as  affected 
by  the  bankruptcy  of  the  purchaser. 
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lion  of  one  month  from  the  date  hereof,  and 
one  instalment  at  the  expiration  of  each 
month  thereafter,  until  the  whole  amount  of 
principal  and  interest  is  paid.  The  retail 
stock  shall  remain  where  the  same  is  now 
located  until  said  sum,  together  with  all 
interest  thereon,  is  paid  in  full;  and  until 
said  principal  sum  and  interest  is  paid  said 
vendees  shall  keep  said  stock  renewed  and 
replenished,  so  that  same  shall  at  all  times 
be  maintained  at  not  less  than  the  cash 
value,  at  wholesale,  in  amount  equal  to  the 
unpaid  balance  of  said  sum  and  interest, 
and  said  stock  so  added  to  stand  hereunder 
in  place  of  stock  sold.  Tliat  vendees  shall 
pay  to  vendor,  as  rent  for  said  room  where 
said  retail  stock  is  now  located,  the  sum  of 
$8.25  each  week  until  said  principal  of  $2,- 
000  and  interest  is  paid;  the  first  weekly 
payments  thereof  coming  due  one  week  from 
date  hereof,  and  one  payment  of  $8.25  com- 
ing due  each  week  thereafter  until  said 
principal  and  interest  is  paid,  as  above 
provided." 

It  is  also  averred  in  the  complaint  that 
by  the  mutual  mistake  of  each  of  the  par- 
ties to  the  contract,  and  by  the  mistake  of 
the  scrivener  who  drafted  the  same,  the 
provision  "that  the  title  to  all  of  said  prop- 
erty shall  be  and  remain  in  the  said  vendor 
until  full  payment  of  said  purchase  price, 
and  that  upon  default  of  said  vendees  in 
any  of  the  conditions,  that  said  vendor  shall 
\ye  entitled  to  the  possession  thereof,"  was 
omitted  from  said  agreement,  as  reduced  to 
"UTiting;  that  subsequently  Edwards  sold 
and  assigned  his  interest  in  Uie  property  to 
Murray,  who  assumed  the  obligations  of  the 
original  contract  of  purchase. 

It  is  further  averred  that  on  July  28, 
1008,  Murray  and  Edwards  made  default, 
in  that  they  failed  and  refused  to  pay  the 
monthly  instalment  of  principal  and  interest 
then  due,  and  informed  the  appellant  that 
they  would  pay  no  further  amounts  upon 
said  contract,  and  that  on  said  date  there 
was  a  balance  of  said  purchase  price  and 
interest  unpaid  in  the  sum  of  $1,727.50; 
that  on  said  day  the  vendees  made  further 
default,  in  that  they  had  failed  to  keep 
said  stock  renewed,  as  provided,  but  had 
sold  and  reduced  the  same,  so  that  said 
stock  did  not  exceed  $1,000,  wholesale  value, 
including  renewal  goods,  and  that  the  value 
of  the  original  goods  remaining  did  not  ex- 
ceed $200;  that  on  said  day  appellee  Mur- 
ray, assuming  to  own  said  property, 
assigned  the  same  as  a  failing  debtor  to  ap- 
pellee John  Payne,  as  assignee  for  the  bene- 
iit  of  his  bona  fide  creditors;  that  after 
the  bringing  of  the  original  action,  upon 
petition  of  creditors  of  Murray  and  of  the 
partnership  of  Murray  ft  Edwards,  said 
Murray,  individually,  and  said  partnership 
L.R.A.1917B. 


were  adjudged  involuntary  bankrupts,  and 
that  appellee  Charles  W.  Neff  was  duly  ap- 
pointed trustee  in  bankruptcy;  that  by  the 
proceedings  in  bankruptcy  the  assignment 
to  John  Payne  was  superseded  and  annulled. 

The  prayer  is  for  a  reformation  of  the 
contract,  so  that  the  same  shall  include  the 
omitted  conditions,  as  agreed  upon,  judg- 
ment for  the  possession  of  the  goods  found 
and  taken  on  the  writ  of  replevin,  and  for 
the  value  of  the  goods  not  found. 

The  appellees  separately  filed  demurrers 
to  the  complaint  for  want  of  sufficient  facts, 
which  demurrers  were  Bustained  by  the 
court.  Appellant  refusing  to  plead  further, 
and  electing  to  abide  by  his  complaint  and 
exception  to  the  ruling  of  the  court  in  sus- 
taining the  demurrer  thereto,  judgment  was 
rendered  for  the  return  of  the  property 
taken  on  the  writ  of  replevin  to  appellee 
Neff,  trustee  in  bankruptcy,  and  that  de- 
fendants recover  costs. 

As  tbe  demurrer  admits  the  truth  of  all 
facts  well  pleaded,  we  must,  in  considering 
the  legal  sufficiency  of  the  complaint,  treat 
the  same  as  including  the  omitted  stipula- 
tion in  regard  to  title  remaining  in  tbe 
vendor. 

The  contention  between  the  parties  in  this 
cause  is  the  construction  to  be  given  the 
contract  between  appellant  and  the  parties 
to  whom  he  sold  the  stock  of  drugs. 

It  is  contended  by  the  appellant  that  the 
contract  makes  a  conditional  sale;  and  that 
the  ownership  of  goods  is,  by  the  terms  of 
the  contract,  retained  by  appellant  until  the 
price  therefor  has  been  paid.  The  appellees 
contend  that  the  delivery  of  the  goods  with 
the  provision  that  they  should  be  sold  by 
the  purchaser  at  retail  is  inconsistent  with 
a  conditional  sale;  and  that  title  passed  to 
the  purchaser,  his  creditors  and  assigns. 

It  is  well  settled  by  the  authorities  in 
this  and  other  states  that  a  sale  of  a  stock 
of  goods  to  be  sold  at  retail  authorizes  the 
vendee  to  sell  it  in  the  regular  course  of 
trade  at  retail,  and  the  purchaser  will  take 
title  thereto.  Thomas  v.  Winter,  12  Ind. 
322:  Shireman  v.  Jackson,  14  Ind.  450: 
Ilodson  V.  Warner,  60  Ind.  214;  Dunbar  v. 
Rawles,  28  Ind.  225,  02  Am.  Dec.  311;  Do* 
mestic  Sewing  Mach.  Co.  v.  ArthurhuHz,  03 
Ind.  322 ;  Bradshaw  v.  Warner,  54  Ind.  58 ; 
Payne  v.  June,  92  Ind.  252;  Lanman  v.  Mc- 
Gregor, 94  Ind.  301;  Sears  v.  Shrout,  24 
Ind.  App.  313,  56  N.  E.  728. 

Some  of  the  decisions  of  the  court  in  this 
state  have  seemingly  gone  so  far  as  to  hold 
that  a  transaction  of  this  kind  should  be 
considered  as  an  absolute  sale,  and  that  the 
contract  should  be  treated  as  a  chattel  mort- 
gage, holding  that  the  riglit  gi\^n  the  vendee 
to  sell  at  retail  is  inconsistent  with  the  re- 
tention of  title  in  the  vendor.     In  none  of 
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tlie  cases  so  holding  Has  the  exact  question 
presented  in  this  case  been  determined ;  none 
of  them  involving  a  sale  other  than  at 
retail  and  in  due  course  of  trade. 

In  the  case  of  Winchester  Wagon  Works 
A  Mfg.  Co.  y.  Carman,  109  Ind.  31,  58  Am. 
Rep.  382,  9  N.  E.  707,  the  facts  shown  were 
that  the  vendee  had  sold  the  wagons  in 
question  in  due  course  of  trade,  and  at 
retail.  In  the  case  of  Steele  v.  Aspy,  128 
Ind.  367,  27  N.  E.  739,  the  vendor's  admin- 
istrator undertook  to  have  a  receiver  ap- 
pointed to  take  charge  of  a  stock  of  goods 
sold  to  Steele  by  one  Nelson,  deceased.  That 
case  is  not  in  point  here,  for  the  reason  that 
there  was  no  condition  in  said  contract  that 
the  ownership  of  the  goods  should  be  re- 
tained by  the  vendor  until  payment  should 
be  made  therefor;  the  only  condition  being 
that  the  goods  should  not  be  removed  from 
the  town  of  Geneva  where  located, — a  thing 
he  was  not  attempting  to  do. 

It  is  well  settled  by  the  authorities  in 
this  and  other  states  that  a  sale  of  goods, 
where  titie  is  retained  in  the  vendor,  with 
the  privilege  to  the  vendee  to  sell  the  same 
at  retail,  does  not  authorize  the  sale  of  such 
a  stock  of  goods  in  bulk.  HcGirr  v.  Sell,  60 
Ind.  249 ;  Henoh  v.  Eacock,  21  Ind.  App.  444, 
52  N.  E.  85;  Ijett  v.  Eastern  Moline  Plow 
Co.  46  Ind.  App.  56-63,  91  N.  £.  978;  Pratt 
V.  Burhans,  84  Mich.  487,  22  Am.  St.  Rep. 
703,  47  N.  W.  1064;  Rogers  v.  Whitehouse, 
71  .Me.  222;  Burbank  v.  Crooker,  7  Gray, 
158,  66  Am.  Dec.  470;  Perkins  v.  Mettler, 
126  Cal.  100,  68  Pac..384;  Triplett  v.  Man- 
sur  &,  T.  Implement  Oov  68  Ark.  230,  82  Am. 
St.  Rep.  284,  57  S.  W.  261;  Marvin  Safe 
Co.  V.  Norton,  48  N.  J.  L.  412,  57  Am.  Rep. 
566,  7  Atl.  418;  Sunday  v.  Columbus  Mach. 
Co.  143  Mich.  10,  6  L.R.A.(N.S.)  476,  106 
N.  W.  397. 

In  the  case  of  Hench  v.  Eacock,  21  Ind. 
App.  444,  52  N.  E.  85,  the  same  question 
was  involved  as  is  presented  in  this  cause, 
and  it  was  held  that,  while  the  contract 
would  permit  a  sale  of  the  goods  in  ques- 
tion at  retail,  it  did  not  warrant  a  sale  in 
hulk,  and  that  the  original  vendor  might 
retake  the  goods  from  a  mortgagee  of  the 
Tendee.  In  the  case  of  McGirr  v.  Sells, 
supra,  that  being  an  action  in  replevin  to 
recover  two  barrels  of  whisky,  sold  by  ap- 
pellee to  one  McCoy  on  a  contract  condi- 
tioned that  the  title  should  not  pass  until 
payment  should  be  made  in  full,  and  whlcli 
goods  were  levied  on  and  offered  for  sale  to 
satisfy  an  execution  in  the  hands  of  a  con- 
stable, which  execution  was  issued  upon  a 
judgment  in  favor  of  other  creditors  than 
appellee,  Warden,  J.,  in  that  case  (60  Ind. 
on  page  257)  uses  this  language:  "If  the 
plaintiff  had  authorized  McCoy  to  sell  the 
I..R.A.1917B. 


f  whisky  at  wholesale,  that  would  have  ended 
the  question;  .  .  .  but  his  authority  to 
McCoy  to  retail,  in  his  own  name,  did  not 
necessarily  carry  the  inference  that  the  title 
to  the  liquors  was  in  the  latter.  This  was 
the  purpose  for  which  the  liquors  were 
placed  in  his  possession,  and  was  consistent 
with  the  plaintiff's  ownership  of  the  prop- 
erty." 

In  the  case  of  Burbank  v.  Crooker,  7  Gray 
158,  66  Am.  Dec.  470,  involving  a  sale  of 
a  stock  of  goods,  in  bulk,  in  a  country  store, 
bought  conditionally  that  the  title  should 
not  pass  until  paid  for,  the  court,  speaking 
by  Dewey,  J.,  held  that  the  purchaser  took 
no  better  title  than  that  held  by  the  origi- 
nal vendee,  but  says  that,  had  sale  been 
made  of  individual  articles  in  the  ordinary 
course  of  business,  a  different  rule  would 
prevail;  and  that  the  plaintiff  might  have 
been  estopped  to  assert  any  right  adverse 
to  such  purchaser. 

In  the  case  of  Rogers  v.  Whitehouse,  71 
Me.  222,  supra,  AVhitehouse  being  assignee 
for  the  benefit  of  creditors,  that  court  held 
that  a  conditional  sale  of  goods  to  a  retail 
merchant  is  binding  upon  him  and  his  as- 
signees, but  not  upon  vendees  in  the  regular 
course  of  business;  and  that  one  to  whom 
he  sells  the  whole  stock  took  no  title. 
Neither  would  his  assignees  in  bankruptcy. 

It  is  insisted  that,  as  the  contract  of  sale 
provides  for  the  payment  of  rent,  this  is  con- 
clusive as  to  the  nature  of  the  ^transaction, 
and  is  conclusive  that  the  instrument  is  a 
chattel  mortgage.  This  is  a  question  we 
are  not  called  upon  to  decide,  as  the  failure 
to  pay  rent  is  not  alleged  as  one  of  the 
breaches  of  the  contract.  Neither  does  the 
contract  make  any  provision  as  to  return  of 
the  property  on  failure  to  pay  rent. 

The  case  of  West  v.  Fulling,  30  Ind.  App. 
617,  76  N.  E.  325,  seems  to  hold  that  the 
right  to  retail  carries  with  it  in  all  cases 
title  to  the  property  transferred,  and  that 
a  contract  retaining  title  in  the  seller  is 
void  as  against  creditors  and  trustee  in  bank- 
ruptcy, citing  the  Bankruptcy  Act,  as  fol- 
lows :  That  the  trustee  of  a  bankrupt  shall 
take  title  to  all  property  which,  prior  to  the 
filing  of  the  petition,  he  could,  by  any 
means,  have  transferred,  or  which  might 
have  been  levied  upon  and  sold  under  judi« 
cial  process  against  him.  The  stock  of  goods 
could  not  have  been  transferred  in  bulk, 
neither  could  it  be  levied  upon  by  execu- 
tion and  sold  to  satisfy  creditors  other  than 
the  original  vendor;  and,  in  so  far  as  that 
case  holds  that  the  same  may  be  taken  by 
the  trustees  in  bankruptcy,  the  same  is 
overruled. 

It  appears  from  the  averments  of  the 
complaint  that  at  least  $200  worth  of  goodo. 
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originally  purchased  under  the  oonditional 
contract,  are  still  on  hand.  As  to  this  prop- 
erty received  from  the  original  vendor,  ap- 
pellant herein  is  clearly  entitled  to  recover; 
and  the  complaint  stated  a  good  cause  of 
action  as  to  that  part  of  the  property.  As 
to  the  after-acquired  property,  we  express 
no  opinion. 


The  court  erred  in  sustaining  a  demurrer 
to  the  complaint. 
Judgment  reversed. 

Morris,  J.,  did  not  participate. 

Petition   for   rehearing   denied  May   29^ 
1913. 


MINNESOTA  SUPKEBfE  COURT. 

LEWIS  SHARPLESS,  Respt., 

T. 

GRAND  LODGE  OF  THE  ANCIENT  OR- 
DER OF  UNITED  WORKMEN  OP  THE 
STATE  OF  MINNESOTA,  Impleaded, 
etc.,  Appt. 

(—  Minn.  — ,  169  N.  W.  1086.) 

Insnrance  —  murder  of  insured  —  ef- 
fect. 

1.  Though  hy  murdering  the  insured  the 
beneficiary  forfeits  the  right  to  the  pro- 
ceeds of  the  policy,  such  murder  does  not 
absolve  the  insurer  from  liability  to  oth- 
ers. 

For  other  cases,  see  Insurance,  VI.  6,  2,  a, 
in  Dig.  1-52  N.  8. 

Same  —  right  of  lieir. 

2.  In  such  case  the  sole  heir  of  the  de- 
ceased, who  would  take  upon  the  death  of 
an  eligible  beneficiary,  may  recover. 

For  other  oases,  see  Insurance,  VL  d,  2,  h, 
in  Dig.  1^52  N,  8. 

(December  1,  1916.) 

APPEAL  by  the  defendant  lodge  from  an 
order     of     the     District     Court     for 

Hennepin  County  sustaining  a  demurrer  to 

its  answer  in  an  action  brought  to  recover 

the  amount  allied  to  be   due   on   a   life 

insurance  policy.    Affirmed. 
The  facts  are  stated  in  the  Commissioner's 

opinion. 
Mr.  W.  B.  Anderson,  for  appellant: 
If  there  is  any  right  of  action,  upon  this 

contract,  such  right  of  action  passed  to  the 

personal   legal  representatives  of  Learning 

Sharpless  upon  his  death. 
Cleaver    v.    Mutual    Reserve    Fund    Life 

Asso.   [1892]   1  Q.  B.  147,  61  L.  J.  Q.  B. 

N.  S.  128,  66  L.  T.  N.  S.  220,  40  Week.  Rep. 

230,  56  J.  P.  180}  Schmidt  v.  Northern  Life 

Asso.  112  Iowa,  41,  51  L.R.A.  141,  84  Am. 

St.  Rep.  323,  83  N.  W.  800. 
Mr.  Mathias  Baldwin,  for  respondent: 
The  personal  representative  of  a  decedent 

Headnotes  by  Dibell,  C. 

Note.  —  On  the  question  of  murder  of  in- 
sured by   beneficiary  as  affecting  right  to 
proceeds   of  policy,   see   annotation   follow- 
ing this  case,  post,  671. 
L.R.A.1917B. 


has  no  ri^t  whatsoeyer  to  the  fraternal 
insurance  of  his  testator.  The  fund  goes 
to  the  heirs  of  ^e  deceased  as  beneficiaries, 
and  n6t  by  descent. 

Devaney  v.  Ancient  Order  of  Hibernians 
Life  Ins.  Fund,  122  Minn.  221,  142  N.  W. 
316. 

In  case  the  designation  of  a  beneficiary 
proves  for  any  reason  to  be  invalid  or  in- 
effectual, the  fund  goes  to  such  person  or 
persons  as  are  eligible  to  take  the  benefits 
in  the  manner  prescribed  by  statute,  or  by 
the  laws  of  the  society,  or  the  certificate  of 
insurance,  even  though  the  beneficiary 
named  was  eligible  at  the  time  he  was  so 
named,  but  became  ineligible  thereafter. 

29  Cyc.  166;  Supreme  Lodge,  K.  L.  H. 
y.  Menkhausen,  209  111.  277,  66  L.R.A.  508, 
101  Am.  St.  Rep.  239,  70  N.  B.  567 ;  Caudell 
v.  Woodward,  15  Ky.  L.  Rep.  63;  Clarke 
▼.  Schwarzenberg,  162  Maes.  98,  88  N.  E. 
17;  Burns  v.  Grand  Lodge,  A.  O.  U.  W. 
163  Mass.  173,  26  N.  E.  443;  Britton  v. 
Supreme  Council,  R.  A.  46  N.  J.  £q.  ^02, 
19  Am.  St.  Rep.  376,  18  Atl.  675;  Holdom 
v.  Ancient  Order,  U.  W.  159  IlL  610,  31 
L.RA.  67,  60  Am.  St.  R^.  183,  43  N.  £. 
772. 

If  a  beneficiary  ^designated  as  a  member 
of  the  insured's  family  subsequently  loses 
his  status  and  thus  forfeits  his  rights  as  a 
beneficiary,  the  fund  goes  to  those  who 
constitute  the  family  at  the  tune  of  the 
insured's  death. 

Knights  of  Columbus  ▼.  Rowe,  70  Cons. 
546,  40  Atl.  451;  Lister  V.  Lister,  73  Mo. 
App.  99. 

If  the  beneficiary  murders  the  member 
and  so  loses  his  rights  as  such,  the  fund 
may  be  recovered  by  such  other  person  as 
would  take,  had  no  beneficiary  been  desig- 
nated. 

Supreme  Lodge,  K.  L.  H.  ▼.  Menkhausen, 
209  111.  277,  65  L.RA.  508,  101  Am.  St.  Rep. 
239,  70  N.  E.  567;  Schmidt  v.  Northern 
Life  Asso.  112  Iowa,  41,  61  L.RA.  141,  84 
Am.  St.  Rep.  323,  83  N.  W.  800. 

Dibell,  C.  filed  the  following  opinion: 
Tlie  plaintiff,  Lewis  Sharpless,  brings  this 
action  to  recover  upon  a  policy  of  insurance 
on  the  life  of  Learning  Sharpless  issued  by 
the  defendant  Grand  Lodge  A.  O.  U.  W. 
Charlotta  A.  Sharpless  was  named  as  bene- 
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iiciary.  She  is  a  defendant.  The  Grand 
Lodge  answers  separately.  The  plaintiff  de- 
murred. The  appeal  is  from  the  order  su8< 
taming  the  demurrer. 

The  pertinent  facts  appearing  from  the 
complaint  are  these:  On  March  6,  1905,  the 
policy  or  benefit  certificate  was  issued  on 
the  life  of  Leaming  Sharpless.  The  bene- 
ficiary, Charlotta  A.  Sharpless,  his  wife, 
murdered  him  on  November  14,  1914.  By 
murdering  him  ahe  forfeited  the  right  to 
take  as  beneficiary.  The  plaintiff  is  the 
brother  and  only  heir  of  the  deceased  except 
Mr8«  Sharpless.  These  facts  are  admitted 
by  the  defendant  order.  It  alleges  that  by 
its  constitution  a  member  has  no  right 
in  the  beneficiary  fund  except  to  designate  a 
beneficiary;  that  when  a  member  dies  with- 
out having  designated  an  eligible  beneficiary 
the  certificate  is  void;  that  if  an  eligible 
beneficiary  dies  before  the  member,  and  he 
dies  without  designating  another,  the  pro- 
ceeds shall  be  paid  first  to  the  widow,  then 
to  the  children,  then  to  the  father  and 
mother  or  the  survivor  of  them,  then  to 
brothers  and  sisters,  and,  all  failing,  there 
is  a  reversion  to  the  beneficiary  fund;  and 
it  claims  that  the  murder  of  the  insured 
by  the  beneficiary  absolves  it  from  liability 
on  the  certificate. 

Two  questions  are  presented : 

(1)  Does  the  murder  of  the  insured  by 
the  beneficiary  absolve  the  insurer  from  lia- 
bility, conceding  that  the  right  of  the  bene- 
ficiary is  forfeited? 

(2)  If  it  does  not,  can  the  sole  heir  of 
the  insured,  who  would  take  upon  the  death 
of  an  eligible  beneficiary,  recover  ? 

1.  An  insurance  company  is  not  absolved 
from  liability  on  a  policy  because  the  bene- 
ficiary murders  the  insured.  Cleaver  v. 
Mutual  Reserve  Fund  Life  Asso.  [1892]  1 
Q.  B.  147,  61  L.  J.  Q.  B.  N.  S.  128,  66  L.  T. 
N.  S.  220,  40  Week.  Rep.  230,  56  J.  P.  180; 
Schmidt  v.  Northern  Life  Asso.  112  Iowa, 


41,  51  L.R.A.  141,  84  Am.  St.  Rep.  323,  83 
N.  W.  800;  Supreme  Lodge,  K.  L.  H.  v. 
Menkhausen,  209  111.  277,  65  L.R.A.  608,  101 
Am.  St.  Rep.  239,  70  N.  E.  567.  The  con- 
tract of  insurance  makes  no  exception  in 
such  case  and  no  statute  affects  liability. 
The  public  policy  which  refuses  a  recovery 
for  the  benefit  of  the  murderer  does  not  pre- 
vent a  recovery  for  the  benefit  of  another 
who  has  done  no  wrong.  Public  policy  may 
not  permit  the  murderer  to  profit  by  a  re- 
covery on  the  policy;  but  it  does  not  excuse 
the  insurer  from  paying  to  those  who  would 
take  in  the  absence  of  a  beneficiary.  The 
rule  of  public  policy  is  invoked  to  prevent 
the  murderer  from  profiting,  not  to  relieve 
the  insurer  from  paying. 

2.  The  further  question  is  whether  the 
action  is  well  brought  by  the  plaintiff,  who 
is  the  sole  heir,  and  who  would  take  in  the 
event  of  the  death  of  an  eligible  beneficiary 
and  no  subsequent  designation.  In  Cleaver 
V.  Mutual  Reserve  Fund  Life  Asso.  and 
Schmidt  v.  Northern  Life  Asso.  supra,  it 
was  held  that  the  personal  representatives 
of  the  deceased  might  recover  and  hold 
the  proceeds  for  those  entitled  to  them  or 
the  estate.  In  Supreme  Lodge,  K.  L.  H.  ▼. 
Menkhausen,  supra,  it  was  held  that  the  one 
entitled  to  the  proceeds  as  a  beneficiary  up- 
on the  failure  of  the  designated  beneficiary 
could  recover.  This  accords  with  the  policy 
of  our  statutes  and  decisions  and  we  follow 
it.  This  matter  was  considered  at  some 
length  in  Devaney  v.  Ancient  Order  of  Hi- 
bernians Life  In&  Fund,  122  Minn.  221,  142 
N.  W.  316.  We  refer  to  the  discussion  there 
had. 

Mrs.  Sharpless  is  not  interested  in  the 
two  questions  decided.  She  is  not  bound  by 
the  allegation  of  the  plaintiff  and  the  con- 
cession of  the  defendant  order  that  her 
claim  as  beneficiary  is  forfeited.  If  she 
chooses,  she  can  litigate  the  question. 

Order  afi^med. 


Annotation— -Murder  of  msnred  by  beneficiary  at  affecting  right  to  pro- 
ceeds of  policy* 


Other  cases  considering  the  question 
nnder  annotation  will  be  found  in  note 
to  McAlister  v.  Fair,  3  L.R.A.(N.S.)  726. 

The  effect  of  the  execution  of  insured 
for  a  crime  on  the  right  to  recover  life 
or  accident  insurance  is  considered  in  the 
note  to  Collins  v.  Metropolitan  L.  Ins. 
Co.  14  L.R.A.(N.S.)  356;  and  see  later 
case,  Northwestern  Mut.  L.  Ins.  Co.  v. 
McCue,  38  L.R.A.(N.S.)   57. 

As  to  homicide  as  affecting  devolution 
of  property,  see  note  in  3  L.R.A.(N.S.) 
726,  and  notes  supplementary  thereto, 
attached  to  Re  Kirby,  39  L.R.A.(N.S.) 
L.R.A.1917B. 


1088,  and  to  Wall  v.  Pf  anschmidt,  L,R.A. 
1915C,  328. 

The  general  rule,  as  evidenced  by  the 
cases  herein  and  in  the  earlier  note,  is 
that  in  case  an  insured  is  murdered  by. 
a  beneficiary  the  beneficiary  forfeits  aU 
rights  to  insurance.  It  will  be  noticed 
that  where  the  heirs  of  the  beneficiary 
have  been  permitted  to  recover  the  pro- 
ceeds of  the  policy,  they  have  recovered 
not  as  such  beneficiary's  heirs,  but  as  the 
heirs  of  the  murdered  assured.  The 
question  of  whether  the  heirs  of  a  bene- 
ficiary who   has  murdered  insured  are 
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precluded,  as  such,  from  recovering,  in 
case  there  are  no  heirs  or  next  of  kin 
of  insured,  has  never  been  before  the 
courts,  the  case  nearest  in  point  to  that 
question  being  Anderson  v.  Life  Ins.  Co. 
(N.  C.)  infra,  which  was  a  contest  be- 
tween representatives  of  insured  and 
those  of  beneficiary;  and  see  Schmidt  v. 
Northern  Life  Asso.  cited  in  earlier  note. 

A  beneficiary  in  a  life  insurance  pol- 
icy, who  intentionally  kills  the  assured, 
forfeits  all  rights  he  may  have  in  the 
policy.  Metropolitan  L.  Ins.  Co.  v.  Shane 
(1911)  98  Ark.  132,  135  S.  W.  836; 
Prather  v.  Michigan  Mut.  L.  Ins.  Co. 
(1878)  red.  Cas.  No.  11,368;  Filmore  v. 
Metropolitan  L.  Ins.  Co.  (1910)  82  Ohio 
St.  208,  28  L.R.A.(N.S.)  675, 137  Am.  St. 
Rep.  778,  92  N.  E.  26;  Equitable  Life 
Assur.  Soc.  V.  Weightman  (1916)  — 
Okla.  — ,  L.R.A.— ,  — ,  160  Pac.  629. 

And  in  McDonald  v.  Mutual  L.  Ins.  Co. 
(1916)  —  Iowa,  — ,  160  N.  W.  289,  ac- 
tion on  an  insurance  policy  by  adminis- 
trator of  insured,  who  died  as  the  result 
of  a  criminal  operation  performed  upon 
her,  it  was  held  that  there  could  be  no 
recovery,  as  the  sole  heirs  of  insured 
were  her  parents,  who  had  aided  in  pro- 
curing the  performance  of  the  criminal 
operation. 

So,  also,  the  assignee  of  a  benefleiary 
under  an  insurance  policy  has  no  better 
claim  upon  the  proceeds  than  the  bene- 
ficiary has,  and  so,  if  the  beneficiary  has 
murdered  the  insured,  the  assignee  can- 
not recover.  Equitable  Life  Assur. 
Soc.  V.  Weightman  (1916)  —  Okla.  — , 
L.R.A.— ,  — ,  160  Pac.  629  (and  see 
Schmidt  v.  Northern  Life  Asso.  (1900) 
112  Iowa,  41,  51  L.R.A.  141,  84  Am.  St. 
Rep.  323,  83  N.  W.  800,  cited  in  note  in 
3  L.R.A.(N.S.)   728). 

And  in  Anderson  v.  Life  Ins.  Co. 
(1910)  152  N.  0. 1,  67  S.  E.  53,  action  on 
an  insurance  contract  made  by  the  in- 
sured, who  was  murdered  by  the  bene- 
ficiary, the  latter  having  at  the  same  time 
committed  suicide,  the  question  before 
the  court  was  whether  the  representa- 
tives of  the  insured  or  representatives  of 
the  beneficiary  had  the  right  to  the  pro- 
ceeds of  the  policy;  and  it  was  held  that 
'the  representatives  of  the  insured  were 
entitled  to  recover.  The  court  added,  as 
dictum,  however,  that  this  ruling  would 
very  likely  not  obtain  in  an  ordinary 
life  policy,  where  a  valid  contract  of  in- 
surance had  been  made,  and  purported  to 
be  between  the  company  and  the  bene- 
ficiary, and  such  beneficiary  was,  and 
continued  to  be  throughout,  the  owner  of 

the  policy  and  of  all  interest  in  it. 
L.R.A.1917B. 


In  Lillie  v.  Modern  Woodmen  (1911) 
89  Neb.  1, 130  N.  W.  1004,  which  affirmed 
a  judgment  in  favor  of  beneficiary,  who 
had  been  convicted  of  murdering  assured, 
in  an  action  on  a  benefit  certificate,  the 
question  of  the  right  of  a  beneficiary  who 
had  murdered  insured  to  recover  on  the 
certificate  was  not  before  the  appellate 
court,  the  real  question  being  as  to 
whether  a  record  of  her  conyictton  of 
murder  in  the  criminal  courts  was  ad- 
missible in  evidence  in  the  action  on  the 
benefit  certificate,  which  qestion  was  de- 
cided in  the  negative.  (For  judgment  in 
criminal  action  as  res  judicata  in  civil  ac- 
tion, see  notes  in  11  L.R.A.(N.S.)  653, 
and  31  L.R.A.(N.S.)  670.) 

It  is  not  necessary  that  there  shonld 
be  an  express  exception  in  the  contract 
of  insurance  forbidding  a  recovery  in 
favor  of  a  beneficiary  who  intentionally 
kills  the  assured.  On  considerations  of 
public  policy,  the  death  of  the  insured 
wilfully  and  intentionally  caused  by  the 
beneficiary  of  the  policy  is  an  excited 
risk  so  far  as  the  person  thus  causing  the 
death  is  concerned.  Metropolitan  L.  Ins. 
Co.  V.  Shane  (1911)  98  Ark.  132,  135  S. 
W.  836. 

It  was  held  in  Supreme  Lodge,  K.  L. 
H.  V.  Menkhausen  (1904)  209  HL  277,  65 
L.R.A.  508,  101  Am.  St.  Rep.  239,  70 
N.  E.  567,  that  the  beneficiary  (hus- 
band of  the  insured)  having  deprived 
himself  of  the  right  to  enforce  a  benefit 
certificate  by  murdering  the  insured,  the 
obligation  of  the  society  may  be  enforced 
by  those  designated  by  the  statute  and 
the  rules  of  the  society  as  entitled  to 
the  fund  in  the  absence  of  a  beneficiary 
named,  who  in  this  case  were  the  chil- 
dren of  the  insured.  The  court  said  that 
the  beneficiary  (whose  sentence  had  been 
commuted  to  life  imprisonment)  by  his 
act  in  taking  the  life  of  insured  (his 
wife)  placed  himself  outside  the  class 
from  among  whom,  under  the  rules  of 
the  society,  she  might  designate  a  bene- 
ficiary, and  he  could  not  therefore  take 
the  fund,  or  any  part  thereof,  either  as 
a  beneficiary  named  in  the  certificate,  or 
as  an  heir  of  his  wife;  that  the  situation, 
so  far  as  his  rights  and  those  of  the 
children  of  the  insured  and  the  society 
are  concerned,  was  precisely  the  same  as 
though  after  the  issuance  of  the  certifi- 
cate he  had  been  divorced  from  the  in- 
sured, and  she  had  thereafter  died  with- 
out having  any  alteration  made  in  the 
certificate;  that  in  such  circumstances  he 
would  have  no  interest  in  the  certificate, 
but  the  proceeds  thereof  would  be  pay- 
able to  the  heirs  of  the  insured,  nothing 
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to  the  oontrary  appearing  in  the  certifi- 
cate, the  constitation  and  by-laws  of  the 
order,  or  the  laws  of  the  state  under 
which  it  operates.  In  reply  to  the  sng- 
gestion  that  the  certificate  being  pay- 
able alone  to  the  husband  no  recovery 
could  be  had  thereon  except  by  him,  or 
by  those  claiming  through  him,  and  as 
he  could  not  recover  no  one  could  recover 
on  the  certificate,  the  court  said  that  it 
did  not  regard  the  suit  as  upon  the  cer- 
tificate, but  rather  as  a  suit  to  recover 
the  benefit  which  the  society  had  by  its 
constitution  and  by-laws  agreed  to  pay  to 
the  person  (within  certain  classes)  who 
should  be  designated  by  the  insured ;  and 
that  the  action  was  upon  the  obligation 
of  the  society  aa  evidenced  by  its  consti- 
tution and  by-lawS|  and  not  upon  the 
certificate. 


mi  ^         .       .  ,  J      A  iu  i        *i.  *y>  "'H©*!  ^^J  Denenc  wmcn  sucn  » 

.?l.r.!!  ?u"!^^L^"*l¥Af .  ^!^!:   fleiary  might  otherwise  have  reeeived 


tion  was  by  those  who  claimed  as  heirs 
or  next  of  kin  of  the  insured,  cases  were 
distinguishable  which  have  held  that 
there  could  be  no  recovery  where  the  suit 
was  brought  by  a  beneficiary  who  had 
murdered  the  insured,  or  by  some  one 
claiming  through  such  beneficiary.  The 
court  further  pointed  out  that  the  con- 
tract between  the  society  and  the  in- 
sured contained  no  provision  absolving 
the  society  from  liability  in  the  event 
that  insured  was  murdered  by  the  bene- 
ficiary, and  stated  that  public  policy  did 
not  require  that  such  condition  be  read 
into  the  agreement.  If  it  did,  the  court 
added,  it  would  also  require  that  it  be 
held  that  the  beneficiary  could  not  recov- 
er on  the  policy  if  the  insured  were  mur- 
dered by  another  acting  independently  of 
and  against  the  desire  of  the  beneficiary, 
because  it  is  within  the  realm  of  possibil- 
ity that  such  other,  without  the  conni- 
vance or  knowledge  of  the  beneficiary, 
might  commit  the  crime  solely  for  the 
purpose  of  enriching  the  latter.  If  socie- 
ties of  this  character,  the  court  stated, 
desire  to  be  protected  from  such  contin- 
gency, that  object  must  be  accomplished 
by  a  condition  to  that  effect  written  into 
their  contracts,  failing  which  the  law  will 
not  absolve  them  from  liability;  and  in 
the  absence  of  a  contract  to  that  dfeet, 
public  policy  will  not  permit  the  sooiety 
to  appropriate  unto  itself  the  fund 
which  it  has  agreed  to  pay,  merely  be- 
cause the  life  of  the  insured  has  been  un- 
lawfully taken. 

The  following  cases  involve  the  con- 
struction of  specific  provisions  of  the  by- 
laws of  a  beneficial  society  relating  to 
rights  under  a  certificate  where  a  holder 

is  murdered  by  the  beneficiaryy  and  so  in 
LJtJL.1917B.  48 


a  sense   are   distinguishable  from   the 
other  oases. 

Thus  in  Grand  Circle,  W.  W.  v.  Bausch 
(1913)  24  Oolo.  App.  304,  134  Pac.  141, 
action  on  certificate  of  a  fraternal 
benevolent  society  by  children  of  holder 
of  such  certificate,  who  was  murdered  by 
her  husband,  named  beneficiary,  he  at  the 
same  time  committing  suicide,  it  was 
held  that  there  could  be  no  recovery,  as 
the  holder  of  the  certificate  having  been 
killed  by  a  beneficiary,  the  benefit  revert- 
ed to  the  society  under  the  provision  of 
the  certificate  that  ''if  the  member  to 
whom  this  certificate  shall  be  issued  shall 
be  murdered  by  any  beneficiary  named 
herein,  ...  or  should  any  bene- 
ficiary named  in  the  certificate  .  .  . 
cause  the  death  of  such  member  directly 
or  indirectly,  intentionally  or  accidental- 
ly, then  any  benefit  which  such  bene- 

un- 


der  the  provisions  of  this  certificate  shall 
revert  to  the  Grand  Circle.''  In  uphold- 
ing the  validity  of  such  provision  the 
court  stated:  ''We  are  unable  to  see 
wherein  upholding  the  conditions  upon 
which  the  membership  of  the  insured  was 
accepted  contravenes  any  question  of 
sound  public  policy,  while  upon  the  other 
hand,  we  do  see  wherein  it  may  eradicate 
from  the  minds  of  many  morally  weak 
beneficiaries  temptations  which  might 
lead  them  on  to  murder.  The  removal 
by  foul  means  of  those  standing  between 
anxious  beneficiaries  and  property  inter- 
ests is  quite  prevalent.  With  the  public- 
ity of  these  dangers  through  many  indict- 
ments and  triads  prevailing  throughout 
the  country,  it  is  not  strange  that  this 
society  should  seek  to  remove  the  temp- 
tation of  anxious  expectants  to  bring 
about  premature  death  of  the  insured, 
and  to  press  the  countersuggestion  that 
if  beneficiaries  in  any  manner  whatever 
cause  the  death  of  insured  persons,  the 
Circle  penalty  shall  be  a  loss  of  all 
olaims  to  the  benefits  provided  in  the 
certificate.^ 

In  a  well-reasoned  dissenting  opinion, 
Jadge  Morgan,  after  discussing  as  to 
whether  an  insane  person  could  "cause 
the  death  of  such  member,  directly  or  in- 
directly, intentionally  or  accidentally," 
said:  "Furthermore,  this  clause  is  am- 
biguous and  indefinite  in  another  particu- 
lar: it  is  uncertain  whether  it  was  in« 
tended  that  the  heirs  could  not  recover 
if  the  beneficiary  named  in  the  certificate 
caused  the  death  of  the  insured,  or  only 
in  case  they  caused  it  themselves.  The 
clause  provides  that  'should  any  bene- 
ficiary named  in  a  member's  oertificate. 
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or  (any  beneficiary)  who  may -claim  bene- 
fits thereunder,  (though  not  named  in  the 
certificate)  .  .  .  cause  the  death  of 
any  such  member,  then  the  rights  of  sueh 
beneficiary  (who  caused  the  death) 
.  .  .  shall  revert  to  the  Grand  Circle.' 
Now  aside  from  the  question  as  to  who 
died  first,  the  husband  or  the  wife,  no 
beneficiary's  rights  revert,  except  the  one 
who  caused  the  death.  Those  who  now 
claim  the  benefits  never  caused  the  death 
and  their  rights  do  not  revert.  Further- 
more, it  is  not  stipulated  nor  agreed  as  to 
which  died  first,  and  if  the  husband  <iied 
before  the  wounds  produced  the  death  of 
his  wife,  his  rights  as  a  beneficiary  died 
with  him  and  the  right  of  the  heirs  im- 
mediately  took  effect.  As  it  was  not 
stipulated  nor  proved  that  the  wife  died 
first,  this  defense  must  fail,  because  the 
burden  of  proof  was  upon  the  defendant 
to  prove  sufficient  facts  to  establish  the 
conditions  of  the  forfeiture  relied  upon. 
.  .  .  Certainly,  it  could  not  have  been 
the  intention  to  impute  the  wrong  of 
'beneficiary  named  in  the  certificate'  to 
those  who  'may  claim  benefits  thereun- 
der,' and  thus  visit  upon  the  innocent  the 
sin  of  the  guilty.  And  it  would  certainly 
be  against  public  policy  and  common  jus- 
tice to  permit  the  defendant  to  have  the 
fund  revert  to  it  and  thus  profit  by  the 
crime  of  the  beneficiary  named  in  the 
certificate  so  long  as  these  children  live 
find  claim  it.  If  the  beneficiary  becomes 
ineligible,  the  heirs  of  the  insured  should 
have  the  fund.  ...  As  suggested  in 
the  majority  opinion,  it  is  a  wise  provi- 
sion that  prevents  the  intentional  taking 
of  the  life  of  an  insured  and  'removes 
the  temptation  from  anxious  expectants 
to  bring  about  premature  deaths  of  the 
insured,'  but  are  those  words  in  harmony 
with  the  conclusion  reached  t  They  are 
in  perfect  harmony  with  my  conclusion, 
that  the  provision  was  inserted  for  this 
))UTpose  onl}'.  'to  remove  the  temptation 
from  nn:?riou9  expectants,'  but  not  to  de- 
feat f,  recovery  by  innocent  heirs  because 
of  the  irresponsible  act  of  an  insane 
beneficiary,  who  killed  himself,  thus  an- 
nihilating any  suspicion  that  he  was  an 
anxious  expectant.  The  construction  of 
this  provision  adopted  by  the  majority 
opinion  is  disastrous  in  its  eifect.  Un- 
der such  construction,  no  recovery  could 
be  had  by  the  heirs  if  the  husband  should 
attempt  to  catch  a  runaway  horse  carry- 
ing his  wife  to  certain  death,  in  case  the 
hoT?e  should  stumble  over  and  kill  the 
husband,  and  falling,  kill  the  wife;  be- 
cause, forsooth,  the  proviso  says  if  he 
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death'  the  fund  reverts  to  the  Grand 
Circle.  Further  illustrations  are  un- 
necessary. The  provision  destroys  itself 
unless  it  is  given  a  reasonable  construc- 
tion in  harmony  with  the  beneficent  pur- 
poses of  the  order." 

And  in  Greer  v.  Supreme  Tribe  of 
Ben  Hur  (1916)  --  Mo.  App.  — ,  190  S. 
W.  72,  a  case  similar  in  many  respects 
to  the  Rausch  Case,  which  is  cited  in  the 
Greer  Case  as  sustaining  its  decision,  it 
was  held  that  the  heirs  at  law  of  a  mem- 
ber of  the  beneficial  society,  who  was 
murdered  by  the  beneficiary  named  in 
the  benefit  certificate,  weYe  precluded 
from  recovering  the  benefits  by  reason 
of  the  provision  of  the  by-laws  (§  111) 
that  "if  the  death  of  a  beneficial  member 
be  caused  or  procured  by  his  beneficiary 
or  beneficiaries,  or  any  of  them,  then, 
and  in  that  event,  the  amount  payable 
under  the  terms  of  his  beneficial  certifi- 
cate shall  be  forfeited  to  the  society, 
and  shall  become  a  part  of  the  benefit 
fund  in  the  class  in  which  he  holds  his 
membership  in  the  society  for  the  use 
of  its  surviving  members,  and  shall  not 
be  paid  to  the  beneficiary  or  bene- 
ficiaries, or  his  or  their  heirs,  assigns, 
or  pei*sonal  representatives  or  to  the 
heirs,  assigns,  or  personal  representa- 
tives of  such  beneficial  member;"  and 
the  further  provision  (§  101)  that  no 
benefit  shall  be  paid  on  account  of  the 
death  of  a  member  who  was  killed  bv 
any  of  the  beneficiaries;  and  this 
although  the  named  beneficiary,  who 
murdered  the  assured,  himself  com- 
mit ed  suicide  and  died  before  the 
assured,  and  the  benefit  certificate  con- 
tained the  provision  (§  121)  that  in  the 
event  of  the  death  of  a  designated  bene- 
ficiary prior  to  the  death  of  the  mem- 
ber, the  member  having  died  without 
having  made  disposition  of  said  portion 
or  all  of  the  certificate,  the  same  shall 
be  paid  to  the  legal  representatives  of 
said  decedent  member  •for  the  use  and 
benefit  of  the  deceased  and  his  heirs,  if 
any  survive.  The  court  in  this  case 
said:  "The  plaintiff  contends  that  the 
above  policy  provisions  are  somewhat 
conflicting,  or  at  least  ambiguous,  and 
should  be  construed  most  favorably  to 
uphold  ^the  contract  and  against  a  for- 
feiture. .  .  .  The  contention  is  that 
WilUam  Atkins,  who  is  named  bene- 
ficiary in  the  policy  and  who  killed  his 
wife,  the  insured  or  beneficial  member, 
never  in  fact  became  the  beneficiary  un- 
der the  policy  since  he  died  first  by 
twenty  minutes;  that  he  was  only  a  con- 
tingent beneficiary  when  he  inflicted  the 
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mortal  blow;  tkat,    when    the    insured 
died,  the  named  beneficiary  being  also 
dead,  her  heirs,  the  real  plaintiffs  here, 
became   under   the  policy  contract    the 
beneficiaries;    and  that    they    did    not 
cause  her  death.    As  a  corollary  to  this, 
plaintiff  says  that  the  by-laws    .     .     . 
providing    for    the    forfeiture    of    the 
policy   in   case   the   insured's   death   is 
caused  by  the  beneficiary,  applies  only 
when  the  designated  beneficiary  survives 
the  insured  member  and  thereby  becomes 
the  beneficiary  in  fact.    This  is  certain- 
ly a  very  sharp  and  technical  construc- 
tion of  this  by-law,  and  if  followed  to 
its    necessary    conclusion,    a    beneficial 
member  can  never  be  killed  by  one  who 
is   more   than   a   contingent  beneficiary 
when  the  mortal  blow  is  inflicted;  for, 
perchance,  lightning  or  some  such  quick 
agency  might  end  the  life  of  a  slayer 
before  that  of  his  victim.     Using  the 
illustration  suggested  by  plaintiff,  that 
a   boy  is  never  his  father's  heir  until 
after  the  father's  death,  so  the  bene- 
ficiary, as  or  being  such,  never  kills  the 
member,  because  he  is  not  a  beneficiary 
until   after  the  killing  is  over.    .     .     . 
It  seems  to  us,  however,  that  there  is  no 
conflict   in   the   provisions   above   men- 
tioned, as  they  were  written  for  differ- 
ent  purposes   and   accomplish    different 
objects.    The  provisions  of  §  121,  as  the 
title  indicates,  relate  to  live  policies, — 
policies  which  are  valid  obligations  after 
the  insured's  death  and  are  matured  by 
such  death, — ^and  provide  who  shall  be 
entitled  to  the  benefits  of  such  policy 
in  ease  of  the  prior  death    ...    of 
the  named  beneficiary.     The  provisions 
of    §    111,    supra    (and    also    §    101), 
of   the  by-laws,   as  the  title  indicates, 
relate  to  a  totally  different  subject;  to 
wit,   for  forfeiture  of  policies  and  the 
aets   and   conditions  which  make   same 
void  and  have  to  do  with  dead  policies 
incapable    of    enforcement    by    anyone. 
There  are  a  number  of  acts  there  speci- 
fied as  forfeiting  the  policy  and  making 
it  void.     .     .     .     Among  these  acts  ren- 
dering the  policy  void  and  discharging 
the  defendant  from  any  liability  to  any- 
one   by  reason   thereof  is  that  of  the 
death  of  the  insured  caused  by  the  bene- 
ficiary.    The  by-law  in  the  most  posi- 
tive terms  provides  that  if  the  death  is 
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the  amount  otherwise  payable  shall  be 
forfeited  to  the  society  and  become  a 
part  of  its  funds  for  the  use  of  the 
other  members;  and,  to  avoid  any  pos- 
sible misunderstanding,  further  specify 
that  such  amount  shall  not  be  paid  to 
the  beneficiary  or  his  heirs,  or  to  the 
heirs,  assigns,  or  personal  representative 
of  such  beneficial  member,  the  very  per- 
sons who  are  now  claiming."  The  court 
in  the  Greer  Case  pointed  out  that  the 
provision  of  the  by-laws  sustained  as  a 
defense  in  the  Eausch  Case  is  not  as 
strong  as  the  one  in  the  Greer  Case, 
since  it-  does  not  contain  the  expresti 
provision  prohibiting  payment  to  the 
heirs  of  the  insured  in  case  his  death  is 
caused  by  the  beneficiary,  and  said  that 
the  court  arrived  at  its  conelusion  from 
the  words  making  the  benefits  revert  to 
the  assured. 

Under  a  policy  upon  the  lives  of  two 
persons,  a  husband  and  wife,  providing 
for  the  pa3nnent  of  the  insurance  fund 
to  the  survivor  of  the  first  decedent,  it 
was  held  in  Equitable  Life  Assur.  See.  v. 
Weightman  (1916)  —  Okla.  — ,  L.R.A. 
— ,  — ,  160  Pac.  629,  that  where  the  wife 
murdered  the  husband  the  husband's 
representatives  were  entitled  to  recover. 
It  was  contended  by  the  insurance  com- 
pany that  the  policy  was  a  chose  in  ac- 
tion owned  by  the  husband  and  wife  as 
joint  tenants;  that  on  the  death  of  the 
husband  the  benefits  of  the  policy  vest- 
ed, if  at  all,  in  the  wife,  first,  by  the 
terms  of  the  policy  itself,  and  second,  by 
ownership;  that  the  wife  by  her  crime 
forfeited  the  right  to  take  by  survivor- 
ship; that  as  the  law  at  the  time  of 
the  murder  failed  to  designate  who 
should  take  in  her  stead,  the  policy 
lapsed  to  the  insurer.  The  court,  how- 
ever, denied  that  they  owned  the  policy 
as  joint  tenants,  and  held  that  it  was  a. 
separate  policy  upon  the  life  of  each  of 
the  insured  for  the  wholly  separate  bene- 
fit of  each  of  the  insured. 

And  the  court  held  further,  that,  inas- 
much as  the  contract  of  insurance  desig- 
nated no  alternative  payee,  in  the 
absence  of  a  statute  providing  for  alter- 
native payee,  a  resulting  trust  arose  by 
operation  of  law  in  favor  of  the  estate 
of  the  murdered  assured,  and  so  his  rep* 
resentatives  were  entitled  to  recover. 

J.  H.  B. 
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MIXXESOTA  SUPREBfE  COURT. 

RE  ESTATE  OF  SIMON  MIRES,  Deceased. 
EMMA  MATTHEWS,  Appfr, 

V. 

CLARA  MIRES,  Respt. 

(—  Minn.  — ,  160  N.  W.  187.) 

Incompetent  person  •*  employment  of 
guardian. 

1.  A  guardian  of  an  insane  person,  clothed 
with  the  management  and  control  of  the 
ward's  property  and  affairs,  is  authorized, 
without  first  obtaining  the  approval  of  the 
probate  court,  to  employ  an  attendant  to 
care  for  and  render  assistance  to  the  in- 
valid wife  of  the  ward. 

For  other  oases,  see  Incompetent  Persons,  IV. 
in  Dig,  1-52  N,  8, 

Guardian  and  ward  •*  claim  for  serv- 
ices. 

2.  When  such  employment  is  necessary, 
and  the  employment  is  in  good  faith,  with- 
out purpose  to  unnecessarily  burden  the  es- 
tate with  expense,  the  reasonable  value  of 
the  services  rendered  thereunder  is  a  valid 
claim  against  the  estate  of  the  ward. 

jPor  other  cases,  see  Incompetent  Persons, 
VL  in  Dig.  1-52  N.  8. 

Executor  and  administrator  —  estate  of 
ward  —  claim  for  services. 

.3.  If  the  M'ard  dies  before  payment,  the 
claim  may  be  presented  for  allowance  in  the 
proceedings   for  the  administration   of   his 
i»ptato. 
For  other  ca<se^,  see  Executors  and  Admima- 

trators,  lY.  a,  in  Dig.  1^2  N.  8. 

(December  8,  1916.) 

APPEAL  by  an  heir  at  law  of  deceased, 
from  an  order  of « the  District  Court  for 
Groodhue  County  denying  a  new  trial,  and 
from  a  judgment  affirming  a  judgment  of 
the  Probate  Court  allowing  a  claim  against 
decedent's  estaite  for  services  rendered  by 
claimant  under  an  alleged  contract.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Molin  &  Mohn,  for  appellant: 

The  contract  is  void,  because  the  guardian 
had  no  power  to  bind  her  ward  or  his  es- 
tate thereby,  and  if  the  claimant  had  a 
claim  by  reason  of  such  contract,  the  only 
court  which  had  jurisdiction  to  hear  and 
pass  thereon  would  be  the  probate  court  in 
the  guardianship  proceedings. 

16  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  70; 
Thacher  v.  Dinsmore,  6  Mass.  299,  4  Am. 
Dec.  61;  Forster  v.  Fuller,  6  Mass.  58,  4 
Am.  Dec.  87;  Rollins  v.  Marsh,  128  Mass. 

Headnotes  by  Brown,  Ch.  J. 


Note.  —  For  power  of  guardian  or  com 
mittee  of  insane  person  to  procure  necessi 
ties  for  family  of  his  ward,  see  annotation 
following  this  case,  post,  678. 
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116;   Wallia  v.  Bard  well,   126  Mass.  366; 
Phelps  V.  Worcester,  11  N.  H.  51;  Hardy  v. 
Citizens'  Nat.  Bank,  61  N.  H.  34;   Turner 
v.  Flagg,,6  Ind.  App.  563,  33  N.  E.  1104; 
Fessenden  ▼.  Jones,  62  N.  C.  (7  Jones,  L.) 
14,  75  Am.  Dec.  445;  Hunt  v.  Maldonado, 
89  Cal.  636,  27  Pac.  56;  St.  Joseph's  Acad- 
emy V.  Augustini,  55  Ala.  493 ;  Kingsbury  v. 
Powers,  131  111.  182,  22  K.  E.  479;  21  Cyc. 
115;  Woerner,  Guardianship,  185;  Beams  v. 
Taylor,  31  Utah,  288,  8  L.R.A.(N.S.)    436, 
120  Am.  St.  Rep.  930,  87  Pac.  1089,  11  Ann. 
Cas.  51;  Reynolds  v.  Garber-Buick  Co.  183 
Mich.    157,    L.R.A.1915C,   362,   149   N.   W. 
985;  Andrus  v.  Blazzard,  23  Utah,  233,  54 
L.R.A.  354,  63  Pac.  888;  Pearl  v.  M'Dowell, 
3  J.  J.  Marsh,  658,  20  Am.  Dec.  199;  West- 
ern Cement  Co.  v.  Jones,  8  Mo.  App.  373; 
Michael   v.  Locke,   80  Mo.   548;    Pharis  v. 
Gere,  110  N.  Y.  336,  1  L.R.A.  270,  18  N.  E. 
135;   Person  ▼.  Merrick,  5  Wis.  231;   Ger- 
mania  Bank  v.  Michaud,  62  Minn.  459,  50 
L.R.A.  286,  54  Am.  St.  Rep.  653,  65  N.  W. 
70;  Ness  v.  Wood,  42  Minn.  427,  44  N.  W. 
313;   Brown  ▼.  Farnham,  55  Minn.  27,  56 
N.  W.  352 ;  Re  Hause,  32  Minn.  155,  19  N. 
W.  973;    State  ex  rel.  Pope  v.  Germania 
Bank,  103  Minn.  129,  114  N.  W.  651;  Mc- 
kee  ▼.  Hunt,  142  Cal.  526,  77  Pac.  1103; 
Taylor  v.  Davis   (Taylor  v.  Mayo)   110  U. 
S.  330,  28  L.  ed.  163,  4  Sup.  Ct.  Rep.  147; 
Truesdale  v.  Philadelphia  Trust     S.  D.  & 
Ins.  Co.  63  Minn.  49,  65  N.  W.  133;  Ogden 
City  Street  R.  Co.  v.  Wright,  81  Or.  153, 
49  Pac.  975;  Roger  Williams  Nat.  Bank  v. 
Groton  Mfg.  Co.  16  R.  L  607,  17  Atl.  171: 
Connally  v.  Lyons,  82  Tex.  670,  27  Am.  St. 
Rep.  940,   18  S.  W.  800;   Carr  v.  Branch, 
85  Va.  605,  8  S.  E.  480;  Iowa  Loan  &  T.  Co. 
V.  Holderbaum,  86  Iowa,  11,  52  N.  W.  553; 
Yeakle  v.  Priest,  61  Mo.  App.  49;   Staples 
V.  Staples,  86  Va.  81,  7  S.  E.  201;  Lackett 
V.  Rumbaugh,  45  Fed.  29;  Griggs  v.  Nadeau, 
187  C.  C.  A.  189,  221  Fed.  381;  McGovern 
V.  Bennett,  146  Mich.  558,  109  N.  W.  1055: 
Stewart  v.  White,  44  Ind.  App.  87,  88  N. 
E.  716. 
Mr.  A.  J.  Rockne  for  respondent. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Simon  Mires  with  his  wife,  two  daugliters, 
and  a  son,  resided  in  Goodhue  county.  On 
March  31,  1899,  Mires  was  adjudged  insane 
and  by  proper  auUiority  committed  to  the 
insane  asylum  for  treatment,  where  he  re- 
mained until  his  death,  which  occurred  on 
June  12,  1914.  At  the  time  he  was  so  ad- 
judged insane  he  was  the  owner  of  a  con- 
siderable property,  real  and  personal,  of  the 
probable  value  of  about  $25,000,  for  the 
management  and  care  of  which  the  court  ap- 
pointed one  A.  W.  Eddy  as  guardian.  Eddy 
continued  to  serve  until  1902,  when  he  re- 
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signed,  and  the  wife  of  Mires  was  duly  oom- 
misBioned  in  bis  stead,  and  she  continued 
to  act  as  such  until  January  20,  1914,  when 
she  died.  She  was  succeeded  at  her  death 
by  W.  E.  Weiss,  who  served  until  Mires 
died,  in  June  following  as  heretofore  stated. 

During  the  last  few  years  of  her  life, 
Mrs.  Mires  was  an  invalid  and  required  the 
services  of  a  competent  person  to  attend  to 
and  care  for  her  necessities  and  comforts. 
Her  ailment  did  not  aifect  her  mental  facul- 
ties. One  daughter  had  married  and  moved 
from  home,  and  the  son  had  taken  up  his 
residence  in  the  state  of  Oklahoma.  The 
other  daughter,  respondent  herein,  about 
thirty  -years  of  age,  was  engaged  as  a  sales- 
lady  in  a  mercantile  establishment  at  Zum* 
brota.  She  was  induced  to  give  up  her  posi- 
tion at  the  store  and  return  home  for  the 
purpose  of  taking  care  of  her  mother,  upon 
the  latter's  agreement,  acting  as  guardian, 
to  compensate  her  from  the  Mires  property. 
She  remained  in  this  service  and  nursed  and 
cared  for  the  mother  until  her  death.  In 
December,  1912,  Mrs.  Mires,  acting  as  guard* 
iaa,  and  req)ondeat,  entered  into  an  agree- 
ment in  writing  whereby  they  mutually 
agreed  that  resp<mdent'8  aervices  were  of  the 
value  of  $1,600;  and  that  amount  was 
agreed  upon  as  full  compensation  therefor. 

After  the  death  of  Miree^  respondent  pre- 
sented this  contract  to  the  probate  court  as 
a  daim  against  his  estate  for  the  services 
so  rendered.  The  court  allowed  the  same, 
and  from  the  order  an  appeal  was  taken  to 
the  district  court.  After  trial  la  that  court 
the  allowance  was  affirmed,  and  judgment 
ordered  for  the  full  amount  thereof.  The 
administrator  declined  further  to  contest 
the  claim  and  one  of  the  heirs  prosecuted 
this  appeal  from  an  order  denying  a  new 
trial. 

It  is  contended  in  support  of  the  appeal 
(1)  That  the  guardian,  Mrs.  Mires,  was 
without  authority  in  law  to  enter  into  the 
contract  of  employment  with  respondent, 
and  that  the  claim  based  thereon  is  not  a 
legal  charge  against  the  estate  of  the  ward; 
and  (2)  that  the  claim,  if  valid  at  all, 
should  have  been  presented  to  the  probate 
court  in  the  guardianship  proceedings  in 
connection  with  the  settlement  of  the  guar- 
dian's account. 

The  questions  presented  must  be  consid- 
ered as  though  the  employment  of  respond- 
ent was  by  a  guardian  duly  commissioned 
as  sueh,  who  waa  a  total  stranger  to  mem- 
bers of  the  family.  The  fact  that  Mrs.  Mires 
the  wife  of  the  incompetent,  was  the  guard- 
ian, does  not  change  the  situation  in  its 
legal  aspect,  for  the  power  of  contract  was 
vested  in  her  to  the  same  extent  as  a  stran- 
ger acting  in  the  same  capacity.  In  this  light 
the  facts  presented  would  seem  to  make  a 
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clear  case  of  a  valid  employment.  There 
is  no  question  but  that  Mrs.  Mires  became 
an  invalid,  and  that  because  thereof  she  re- 
quired the  assistance  of  someone  to  attend 
to  daily  wants;  there  is  no  question  that 
her  husband,  or,  in  his  absence,  his  estate 
and  property,  was  liable  for  the  expense  of 
her  care,  and  that  the  claim  of  one  lawfully 
employed  to  render  the  service  would  con- 
stitute a  valid  claim  against  him.  In  view 
of  her  condition,  a  guardian  having  control 
and  management  of  the  husband's  estate 
would  be  under  legal  duty  to  provide  for  her 
support,  in  the  performance  of  which  he 
would  be  authorized  to  provide  for  the  neces- 
sary care  and  assistance  without  first  ob- 
taining authority  to  do  so  from  the  probate 
court.  Humphrey  v.  Buisson,  19  Minn.  221, 
OU.  182;  Pardee  ▼.  Merritt,  75  Minj^.  12, 
77  N.  W.  552 ;  Re  Besondy,  32  Minn.  385,  50 
Am.  Rep.  579,  20  N*.  W.  366;  2  Notes  to 
Minn.  Rep.  033.  He  would  thus  be  discharg- 
ing the  personal  obligations  of  his  ward, 
performing  an  act  of  no  imusual  character; 
and  no  sound  reason  appears  for  holding 
that  the  matter  should  first  have  been  re- 
ferred to  the  probate  court.  Taylor  v. 
Bemiss,  110  U.  S.  42,  28  L.  ed.  64,  3  Sup. 
Ct.  Rep.  441;  McCoy  v.  Lane,  66  Neb.  847, 
92  N.  W.  1010;  Price's  Appeal,  116  Pa.  410, 
9  Atl.  856.  It  is  true  as  a  general  rule 
that  the  guardian  has  no  authority  to  bind 
the  estate  of  his  ward  by  contract.  Ger- 
mania  Bank  v.  Michaud,  62  Minn.  459,  30 
L.R.A.  286,  54  Am.  St.  Rep.  653,  65  N.  W. 
70.  But  that  rule  should  not  apply  to  acts 
of  the  guardian  of  the  character  of  those 
here  disclosed;  acts  in  performance  of  duties 
and  obligations  of  the  ward  not  of  an  un- 
usual or  extraordinary  character,  and  which 
do  not  bind  or  attempt  to  bind  the  ward  be- 
yond his  legal  incompetency  to  act  for  him- 
self. No  question  is  raised  as  to  the  neces- 
sity of  the  employment  of  someone  to  care 
for  Mrs.  Mires,  the  good  faith  of  the  trans- 
action is  not  challenged,  nor  is  it  urged  that 
the  compensation  claimed  is  unreasonable 
or  excessive. 

In  this  state  of  the  case,  the  abstract 
question  of  the  validity  of  the  written  agree- 
ment of  settlement,  made  between  ^Irs. 
Mires,  as  guardian,  and  respondent,  need 
not  be  considered.  The  employment  of  re- 
spondent was  lawful,  and  the  rendition  by 
her  of  services  thereunder  created  a  valid 
claim  against  her  father's  estate  for  the 
reasonable  value  of  the  same.  The  com- 
plaint filed  after  the  appeal  to  the  district 
court  alleged  that  the  services  were  reason- 
ably worth  the  sum  of  $25  per  week,  or  a 
total  of  something  over  $6,000  for  the  en- 
tire term  of  service.  The  court  expressly 
found  these  allegations  to  be  true,  but  lim- 
ited respondent's  recovery  to  the  amount 
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specified  in  the  Betilement  agreement,  name- 
ly, $1,500.  In  view  of  the  legal  liability  of 
the  estate,  appellant  is  in  no  position  to 
complain  of  the  result.  Nor  does  the  fact 
that  the  trial  court  predicated  its  decision 
upon  the  written  contract  affect  the  caae. 
The  decision  was  right  upon  the  facts  stated, 
and  it  is  not  important  what  reasons  were 
assigned  therefor.  The  pleadings  and  evi- 
dence clearly  present  a  case  of  liability  on 
the  ground  of  the  reasonable  value  of  the 
services  rendered. 

2.  It  is  not  fatal  that  the  claim  was  not 
first  presented  to  the  probate  court  in  the 
guardianship  proceedings,  for  that  court  and 
the  court  administering  the  estate  were  the 
same  tribunal.  If  there  had  been  separate 
courts*  a  different  question  probably  would 


be  presented.  However,  we  do  not  so  decide. 
All  we  hold  here  is  that  it  was  unnecessary 
to  go  through  the  form  of  presenting  the 
claim  to  the  same  court  under  two  different 
labels.  But  it  may  be  stated  that,  if  the 
guardian  had  paid  the  claim,  no  doubt  a 
presentation  thereof  to  the  probate  court  in 
connection  with  the  settlement  of  his  final 
account  would  have  been  necessary. 

This  covers  the  case  and  all  that  need  be 
said  in  disposing  of  the  same.  The  employ- 
ment of  respondent  was  lawful,  her  compen- 
sation to  the  extent  of  the  reasonable  value 
thereof  was  a  proper  charge  against  the  es- 
tate of  deceased,  and  the  allowance  thereof 
is  sustained  by  the  evidence,  without  refer- 
ence to  the  written  settlement. 

Order  affirmed. 


Annotatioii — Power  of  guardian  or  committee  of  insane  person  to  pro- 
cure necessities  for  family  of  hb  ward. 

Generally,  as  to  power  of  guardian  or 
committee  to  bind  incompetent  person  or 
his  estate  by  contract,  see  note  to  Reams 
V.  Taylor,  8  L.R.A.(N.S.)  436. 

On  use  of  lunatic's  property  to  carry 
out  his  presumed  wishes  or  to  fulfil  his 
equitable  obligations  as  to  the  support 
of  his  family,  see  note  to  Potter  v.  Berry, 
34  L.R.A.  297. 

A  search  has  revealed  but  few  cases 
bearing  upon  the  question  of  the  power 
of  the  guardian  or  committee  of  an  in- 
sane person  to  procure  necessities  for  the 
family  of  bis  ward,  besides  Re  Mires, 
ante,  676,  which  holds  that  a  guardian 
may,  without  first  obtaining  the  approv- 
al of  the  probate  court,  employ  an  at- 
tendant to  care  for  and  render  assist- 
ance to  the  invalid  wife  of  his  ward. 

In  Lake  v.  Hope  (1914)  116  Va.  687, 
82  S.  E.  738,  under  a  statute  providing 
that  the  committee  of  an  insane  person 
shall  apply  his  personal  estate,  or  so 
much  as  may  be  necessary,  to  the  pay- 
ment of  his  debts,  and  the  rents  and 
profits  of  the  residue  of  his  estate,  real 
and  personal,  and  the  residue  of  the 
personal  estate,  or  so  much  as  may  be 
necessary,  to  the  maintenance  of  such 
insane  person  and  of  his  family,  it  was 
held  that  a  committee  may  use,  when 
necessary,  the  corpus  of  the  personal  es- 
tate in  the  support  and  maintenance  of 
the  ward  and  his  family,  without  first 

obtaining    the    sanction    of    the    court 
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having  jurisdiction  over  the  ward's 
tate. 

In  Deming  v.  Paynter  (1897)  19  Ky. 
L.  Rep.  1123,  42  S.  W.  1112,  it  was  held 
that  it  was  proper  for  the  committee  of 
a  lunatic  to  incur  more  expense  for  the 
care  and  comfort  of  the  ward  and  his 
wife  than  would  be  necessary  for  per- 
sons in  good  health. 

In  Citizens'  State  Bank  v.  Shanklin 
(1913)  174  Mo.  App.  639,  161  8.  W.  341, 
it  is  stated  that  the  guardian  of  an  in- 
sane person  is  entitled,  upon  his  aeeount- 
ing,  to  credit  for  all  proper  expenditures 
for  necessaries  for  the  latter^s  family. 

In  Re  Stewart  (1891)  —  N.  J.  Eq.  -— , 
22  Atl.  122,  it  was  held  that  a  guardian 
was  entitled  to  reimbursement  from  the 
proceeds  of  the  sale  of  his  ward's  realty, 
for  the  funeral  expenses  of  the  latter's 
wife,  although  she  made  provision  by 
her  will  for  their  payment  from  her  sepa- 
rate  estate 

But  in  Pearl  v.  M'Dowell  (1830)  3  J. 
J.  Marsh  (Ky.)  658,  20  Am.  Dee.  199,  it 
was  held  that  the  committee  of  a  lunatic 
had  no  power  to  bind  him  by  a  eontract 
to  pay  for  medical  and  surgical  services 
to  be  rendered  to  the  Innatic's  wife.  In 
this  case  it  is  stated,  however,  that  the 
committee  of  such  a  person  ought,  at 
least  as  far  as  the  profits  of  the  estate 
would  justify  it,  to  engage  medical  or 
surgical  aid  for  the  wife,  if  necessary. 

a.  V.  L 


LILUGREN  V.  BURNS  INTERXATIUNAL  DETECTIVE  AGENCY. 


67V 


MINHnSSOTA   St7PR£MB    COURT. 

ARTHUR  LILUGREN,  Appt., 

V. 

WILI/IAM  J.   BURNS  INTERNATIONAL 
DETECTIVE  AGENCY  et  al.,  Reepts. 

(—  Minn.  — ,  160  N.  W.  203.) 

Hnsband  and  wife  •—  Rlienatlon  of  Rf- 
fections  —  negligence. 

In  ocder  to  recover  damages  for  alienat- 
ing the  affections  of  his  wife,  a  husband 
must  show  that  the  defendant  took  an  ac- 
tive and  intentional  part  in  causing  the 
estrangement.  Such  an  action  will  not  lie 
where  it  is  grounded  solely  upon  the  negli- 
gence of  the  defendant. 
For  other  e««6«,  «ee  Uusbamd  and  Wife,  III. 

a,  m  Dig,  l-HZ  ^.  8, 

(December  8,   1916.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County 
denying  a  motion  for  new  trial  of  an  ac- 
tion brought  to  recover  damages  for  alleged 
alienation  of  the  affections  of  plaintiff's 
wife.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Robertson  &  Bonner,  for  ap- 
pellant: 

The  complaint  states  a  cause  of  action 
as  against  defendants. 

Weicher  v.  Cargill,  82  Minn.  265,  84  N. 
W.  1007:  Ames  v.  Brandvold^  1111  Minn. 
521,  138  N.  W.  786;  Robertson  v.  Corcor- 
an, 125  Minn.  118,  145  N.  W.  812;  Seibeit 
v.  Minneapolis  ^  St.  L.  R.  Co.  58  Minn.  3Q, 
59  N.  W.  822;  Commonwealth  Title  las.  k  T. 
Co.  v.  Dokko,  71  Minn,  533,  74  N.  W.  891 ; 
Rotzien-Furber  Ijumber  Co.  v.  Franson,  128 
Minn.  122,  143  N.  W.  253 ;  Wacek  v.  Frink, 
51  Minn.  282,  38  Am.  St.  Rep.  502^  53  N. 
VV.  G33;  1  Sutherland,  Damagea,  3d  ed.  p. 
269. 

Mr.  John  Fitzgerald  also  for  appellant. 

Messrs.  Selover,  Schuliz,  Sk  Selover, 
for  respondents: 

The  order  denying  vacation  of  order  of 
dismissal  is  not  appealable. 

GotUtein  v.  St.  Jean.  79  Minn.  232,  82 
N.  W.  311;  Brown  v.  Minnesota  Thresher 
Mfg.  Co,  44  Minn.  322,  46  N.  W.  560;  Lock- 
wood  V.  Bock,  46  Minn.  73,  48  N.  W.  458. 

Taylor,  C,  filed  the  following  opinion: 

The  following  will  serve  as  a  brief  outline 

of  the  allegations  in  plaintiff's  complaint: 

Headnote  by  Taylob,  C. 

Note.  —  The  question  whether  an  action 
for  alienation  of  affections  may  rest  upon 
a  breach  of  contract  or  negligent  tort  is 
discussed  in  the  annotation  following  this 
case,  post,  680. 
L.R.A.1917B. 


That  defendants  operated  %  detective  agency 
in  the  city  of  Minneapolis,  doing  a  general 
deteetive  business  for  hire,  and  held  them- 
selves out  to  the  public  as  skilful  in  such 
business  and  in  obtaining  private  informa- 
tion; that  plaintiff  employed  them  to  obtain 
definite  and  certain  information  regarding 
the  actions  and  habits  of  his  wife  and  the 
places  where  she  spent  her  time  whoi  away 
from  home;  that  defendants  agreed  to  in- 
vestigate and  secure  the  desired  informa- 
tion; that  plaintiff  gave  defendant  a  full 
and  accurate  description  of  his  wife,  to- 
gether with  her  name  and  place  of  residence; 
that  through  negligence  and  caxelessness  de- 
fendants, instead  of  shadowing  plaintiff's 
wife  and  securing  information  as  to  her 
actions,  whereabouts,  and  general  eonduct, 
shcdowed  another  woman  who  was  unknown 
to  plaintiff,  and  reported  her  conduct  to 
plaintiff  as  the  conduct  of  his  wife;  that 
in  consequence  thereof  defendants  falsely 
reported  that  plaintiff's  wife  kept  company 
with  other  men  and  oonduoted  herself  in  an 
immoral  manner;  that,  relying  upon  the 
tr^ith  of  such  reports^  plaintiff  charged  his 
wife  with  misconduct;  that  hia  wife,  being 
wholly  innocent  of  any  misconduct,  aban- 
doned him,  and  has  ever  since  refused  to 
live  with  or  return  to  him;  and  that  his 
home  has  been  broken  up  and  his  wife's 
affections  forever  alienated.  The  complaint 
also  alleged  the  amount  paid  defendant  for 
its  services,  and  demanded  damages  In  a 
large  amount  for  the  alienation  of  his  wife's 
affections.  At  the  opening  of  the  trial  plain- 
tiff expressly  waived  the  right  to  recover 
back  Uie  sum  paid  for  services,  and  rested 
his  case  solely  upon  the  proposition  that 
he  was  entitled  to  recover  general  damages 
for  the  alienation  of  his  wife's  affections. 
Thereupon  the  court  sustained  an  objection 
to  the  reception  of  any  evidenoe  under  the 
complaint  and  dismissed  the  suit  on  the 
ground  that  the  complaint,  as  modified  by 
the  express  waiver,  failed  to  state  a  cause 
of  action.  Plaintiff  appealed  from  an  order 
denying  a  motion  for  a  new  trial. 

The  question  presented  is  whether,  upon 
the  facts  stated  in  the  complaint,  plaintiff  is 
entitled  to  recover  from  defendant  for  the 
alienation  of  his  wife's  affections.  To  de- 
termine this  question,  we  must  consider  and 
apply  the  rules  of  law  governing' that  class 
of  actions. 

It  is  well  settled  that  either  husband  or 
wife,  in  order  to  recover  damages  from  a 
third  party  for  alienating  the  affections  of 
the  other,  must  show  that  such  third  party 
took  an  active  and  intentional  part  in  caus- 
ing the  estrangement.  Powers  v.  Sumbler, 
83  Kan.  1,  110  Pac.  d7;  Nevins  v.  Nevlns, 
68  Kan.  410,  75  Pac.  492;  Rinehart  v.  Bills, 
82   Mo.   534,   52   Am.   Rep.   385;    Scott  v. 
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O'Brien,  129  Kj,  1,  16  L.RJ^.(N.S.)  742, 
130  Am.  St.  Btp.  419,  110  S.  W.  260;  Warn- 
er V.  Miller,  17  Abb.  N.  C.  221;  Tasker  v. 
Stanley,  153  Maes.  148,  10  L.RjL  466,  26 
X.  £.  417;  Houghton  v.  Rice,  174  Mass. 
366,  47  L.RA.  310,  75  Am.  St.  Rep.  351,  64 
N.  £.  843;  Westlake  v.  Westlake,  34  Ohio 
St.  621,  32  Am.  Rep.  397;  Sickler  v.  Man- 
nix,  68  Neb.  21,  93  N.  W.  1018;  Waldron 
V.  Waldron  (C.  G.)  45  Fed.  315;  Heieier 
V.  Heisler,  —  Iowa,  --,  127  N.  W.  823;  1 
Bishop,  Marr.  &  Diy..  §  1861;  1  Codey, 
Torts,  3d  ed.  468;  Schouler,  Dom.  Rel.  §  43; 
3  Elliott,  £v.  §§  1643,  1646;  1  Enc.  Forms, 
p.  684,  Noa.  1097,  1098.  See  also  Busen- 
bark  ▼.  Busenbark,  150  Iowa,  7,  129  N.  W. 
332;  Lockwood  v.  Lockwood,  67  Minn.  476, 
70  N.  W.  784;  Kroessin  v.  Keller,  60  Minn. 
372,  27  L.RA.  685,  51  Am.  St  R^.  533,  62 
N.  W.  438;  Cornelius  v.  Cornelius,  233  Mo. 
1,  136  S.  W.  66. 

According  to  the  authorities,  liability  is 
imposed  upon  an  intermeddler  where  he  pur- 
posely and  unjustifiably  induces  either  hus- 
band or  wife  to  abandon  the  other,  but  is 
not  imposed  upon  him  unless,  by  acts  know- 
ingly and  intentionally  committed  for  that 
purpose,  he  was  the  procuring  cause  of  the 
separation.  To  incur  liability,  he  must  have 
been  instrumental  in  causing  the  estrange- 


ment by  knowingly,  if  not  maliciously,  ex- 
erting a  baneful  influence  upon  the  spouse 
who  renounced  the  marital  obligations.  We 
have  found  no  case  baaed  upon  negligence 
only  in  which  damages  for  alienation  of  af- 
fections have  been  awarded.  The  Iowa  court 
remarks:  "The  action  is  for  an  intentional, 
not  merely  a  negligible,  tort;"  the  Kansas 
oourt  states  that  plaintiff  must  show  "that 
the  acts  of  the  defendant  were  done  know- 
ingly and  intentionally,  for  the  purpose  of 
alienating  the  husband's  affections." 

In  the  present  case  plaintiff  grounds  his 
action  wholly  upon  the  claim  that  defend- 
ant was  negligent  in  the  performance  of 
duties  which  plaintiff  employed  it  to  per- 
form. No  claim  is  made  that  defendant 
ever  communicated  with  the  wife  in  any 
manner,  or  caused  any  information  to  be 
given  to  her.  Whether  we  assiune  that  she 
left  plaintiff  on  account  of  the  charges 
which  he  made  against  her. in  consequence 
of  the  erroneous  information  furnished  by 
defendant,  or  on  account  of  his  conduct  in 
engaging  detectives  to  watch  her,  the  facts 
stated  in  the  complaint  are  insufficient  to 
establish  a  cause  of  action  for  the  alienation 
of  her  affections. 

Order  affirmed. 


Annotation — May  action  for  alienation  of  affections  rett  upon  a  breach  of 

contract  or  negligent  tori. 


LiLLIOKEK  V.  WlIiLIAlC  J.  BuRNS  InTER- 

NATioKAL  Detectivb  Aoengt,  ante,  679, 
seems  to  be  a  case  of  first  impression  as 
to  right  to  predicate  an  action  for  alien- 
ation of  affections  splely  upon  the  negli- 
gence of,  or  breach  of  contract  by,  de- 
fendant. The  decision  in  that  case,  that 
such  an  action  cannot  be  maintained 
upon  the  facts  alleged  and  proved,  is  in 
harmony  with  the  rule  that  malice  is  an 
essential  ingredient  to  such  an  action. 

As  to  malice  as  essential  to  an  action 
for  alienation  of  affections  in  the  ab- 
sence of  meretricious  relations,  see  Gkr- 
omini  v.  Bmnelli,  46  L.R.A.(N.S.)  465. 

A  case  sufficiently  analogous  to  be  in- 
cluded in  this  note  is  Work  v.  Campbell 
(1912)  164  OaL  343,  43  L.R.A.(N.S.) 
681,  128  Pac.  943,  which  held  that  where 
a  woman  may  sue  for  damages  for  entic- 
ing her  husband  from  her,  she  may  main- 
tain an  action  for  deceit  in  making  false 
representations  to  her  about  her  hus- 
band, which  caused  her  to  treat  him 
(?ruelly  and  thereby  drive  him  from  her, 
where  her  treatment  would  have  been 
justified  if  the  representations  had  been 
true. 

It  is  to  be  obserred  that  in  the  Work 
L.R.A.1917B. 


Case,  the  false  representations  were 
knowingly  made;  so  that  case  would 
probably  not  be  authority  for  an  action 
for  deceit  predicated  upon  facts  similar 
to  those  in  the  Lillksbbk  Casb. 

Although  not  within  the  scope  of  this 
note,  attention  is  called  to  Nieberg  ▼. 
Cohen  (1914)  88  Vt.  281,  L.R.A.1915C, 
483,  92  Atl.  214,  Ann.  Cas.  1916C,  476, 
which  held  that  a  wife  cannot,  either 
at  common  law  or  under  the  married 
woman's  act  giving  her  a  right  to  hold 
separate  property  and  sue  alone,  recover 
damages  for  loss  of  companionship  and 
support  from  persons  who  successfully 
conspired  to  induce  her  husband  to  com- 
mit an  offense  for  which  he  was  im- 
prisoned, where  they  intended  to  injure 
him,  and  not  her. 

But  see,  however,  Flandermever  v. 
Cooper  (1912)  85  OMo  St.  327,  40  L.R.A. 
(N.S.)  360,  98  N.  B.  102,  Ann.  Cas. 
1913A,  983,  which  held  that  one  who, 
with  knowledge  that  a  husband,  by  the 
constant  and  continued  use  of  morphine, 
had  become  so  weakened  in  body  and 
mind  that  he  was  unable  to  resist  his 
craving  for  the  drug,  and  who,  after 
repeated  protests  from  the  wife,  con* 
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tinaed  to  sell  morphine  to  the  husband 
untily  by  the  use  thereof^  his  mind  beoame 
so  impaired  that  it  was  neeessary  to  con- 
fine him  in  an  insane  asylum,  is  liable  to 
the  wife  for  damages  for  her  loss  of  con- 
sortium. 

The  court  held  in  the  Flandermeyer 
Case  that  malice  is  implied  in  an  action 


by  a  wife  for  the  loss  of  consortium  of 
her  husband,  resulting  from  the  sale  of 
morphine  to  the  husband  by  the  defend- 
ant, and  it  is  not  necessary  that  hatred, 
ill  will,  or  actual  malice  be  shown,  nor 
that  the  act  proceed  from  a  spiteful, 
malignant,  or  revengeful  disposition. 

J.  H.  S. 


NORTH  GAROIilNA  SUPRSBfB 
COURT. 

MRS.  K.  O.  SANDERS 

V. 

W.  H.  RAGAN,  Admr.,  etc.,  of  W.  W.  Hin- 
shaw.  Deceased,  Appt. 

(—  N.  C.  — ,  90  S.  E.  777.) 

Contract  •*  Implied  —  to  pay  for  senr- 

ices  of  illegal  wife. 

A  woman  deceived  into  marriage  with  a 
man  having  a  wife  living  may  recover  from 
his  estate  the  value  of  the  flervices  rendered 
by  her  to  him  as  upon  implied  contract. 
Fi^  other  oases,  see  Contracts^  /.  b,  in  Uig. 

l-^t  N.  a. 

(December  6,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Guilford 
County  in  plaintiff's  favor,  in  an  action 
brought  to  recover  for  services  rendered  and 
for  money  lent  to  defendant's  intestate  while 
plaintiff  was  living  with  him,  under  the  be- 
lief that  she  was  his  lawful  wife.    Affirmed. 

Statement  by  Hoke,  J.: 

The  allegations  and  proof  on  the  part  of 
plaintiff  tended  to  show  that  on  or  about 
September  20,  1913,  she  was  induced  to  go 
through  the  forms  of  marriage  with  defend- 
ant's intestate,  and  lived  with  him  as  his 
wife,  fully  believing  she  was  such,  till  the 
date  of  his  death  in  February,  1915,  when 
she  ascertained  that  during  all  the  time 
intestate  had  a  lawful  wife  still  living,  resi- 
dent elsewhere;  that  during  said  period  and 
association  plaintiff  advanced  him  $200  in 
money,  to  be  used  in  building  a  home,  and, 
in  addition,  had  rendered  him  various  serv- 
ices of  value,  in  waiting  on  him  in  his  last 
sickness,  etc.,  and  that  said  money,  etc.,  was 
reasonably  worth  $680. 

There  was  denial  of  liability  on  the  part 
of  defendant,  and,  on  general  issue  of  in- 
debtedness, the  court  submitted  to  the  jury 
the  question  of  money  advanced  and  the 
amount  of  the  same,  and  in  reference  to 

Note.  —  As  to  right  to  recover  for  house- 
hold  services  rendered  while  parties  were 
living  in  illicit  relations,  see  annotation  fol- 
lowing this  case,  post,  683. 
I^.R.A.1917R 


the  claim  for  work  and  labor  charged  the 
jury,  among  other  things,  in  substance,  that 
plaintiff  could  not  recover  if  she  had  know- 
ingly and  voluntarily  lived  in  illicit  rela- 
tionship with  defendant  during  said  time, 
and  further,  that  if  **plaintiff  went  through 
the  form  of  marriage  with  W.  W.  fi inshaw, 
deceased,  honestly  believing  she  was  marry- 
ing him,  he  knowing  that  he  had  a  living 
wife  and  therefore  could  not  marry,  if  she 
went  into  his  house  under  those  circum- 
stances and  resided  with  him  in  the  appar- 
ent relationship  of  husband  and  wife,  and 
she  served  him,  labored  for  him,  and  those 
services  and  those  labors  had  a  value  to 
him,  that  it  turned  out  afterwards  that  she 
was  not  his  wife,  could  make  no  claim  upon 
his  representative  or  his  estate  after  his 
death,  that  in  such  case  the  law  would 
raise  for  her  benefit  an  implied  promise  to 
pay  her  for  what  the  jury  might  find  her 
services  to  be  reasonably  worth  over  and 
above,  that  is,  in  excess  of,  what  benefits 
by  way  of  food  and  clothing  and  keep  and 
maintenance  she  received  from  him,  if  any 
70U  should  find." 

There  was  a  verdict  for  plaintiff  for  $422. 
Judgment  on  verdict,  and  defendant  except- 
ed and  appealed. 

Messrs.  Roberson,  Bamliart,  4k  Smith 
and  King  A  Kimball,  for  appellant: 

Plaintiff  cannot  recover  either  for  serv- 
ices rendered  or  for  money  loaned,  as  her 
claim  grows  out  of  and  is  so  closely  con- 
nected with  the  illegal  association  of  him- 
self and  defendant's  intestate. 

2  Elliott,  Contr,  §  1369;  Brown  v,  Tuttle, 
80  Me.  162,  13  Atl.  583;  Schmitt  v.  Schneid- 
er, 109  Ga.  628,  35  S.  E.  145;  Gilmore  v. 
Woodcock,  69  Me.  118,  31  Am.  Rep.  255; 
White  V.  Buss,  3  Cush.  448;  Walraven  v. 
Jones,  1  Houst.  (DeL)  355;  McDonald  ▼. 
Fleming,  12  B.  Mon.  285;  Stringer  t.  Math- 
is,  41  La.  Ann.  085,  7  So.  229;  Brown  v. 
Tuttle,  80  Me.  162,  13  Atl.  583;  Bobbins  v. 
Potter,  11  Allen,  588;  Vincent  v.  Moriartj, 
31  App.  Div.  484,  62  N.  Y.  Supp.  519; 
Emmerscm  r.  Botkin,  26  Okla.  218,  29  L.EJi. 
(N.S.)  786,  13S  Am.  St.  Rep.  958,  109  Pac. 
531;  Rhodes  ▼.  Stone,  63  Hun,  624,  44  N. 
Y.  S.  R.  17,  17  N.  Y.  Supp.  661;  Davis  v. 
Holbrook,  1  La.  Ann.  176;  BartU  t.  Nutt, 
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i  Pet.  186,  7  L.  ed.  826;  Trist  v.  Child 
(Burke  v,  Child)  21  Wall.  441,  22  L.  ed. 
623;  Marshall  v.  Baltimore  &,  0.  R.  Co.  16 
How.  314,  34  L.  ed.  953;  Providence  Tool' 
Co.  V.  Norria,  2  Wall.  45,  17  U  ed.  868; 
Coppell  V.  Hall,  7  Wall.  542,  19  L.  ed.  244; 
Meguire  v.  Corwine,  101  U.  3-  108,  26  U 
ed.  899. 

Even  if  plaintiff,  in  good  faith,  believed 
that  she  was  married  to  the  intestate,  still 
she  could  not  recover  for  alleged  services, 
as  there  is  no  evidence  tending  to  show  any 
express  or  implied  promise,  on  the  part  of 
the  intestate,  to  pay,  nor  is  there  any  evi- 
dence that  the  plaintiff  expected  to  receive 
compensation  for  such  services. 

Cooper  v.  Cooper,  147  Mass.  370,  9  Am. 
St.  Rep.  721,  17  N.  E.  892;  2  Elliott,  Contr. 
§§  1368,  1369,  p.  618;  Wall  v.  Wall,  69 
III.  App.  389;  2  Page,  Contr.  §  777,  p. 
1177;  Keener,  Quasi  Contr.  pp.  316-321; 
Cropsey  v.  Sweeney,  27  Barb.  310;  Dodson 
V.  McAdams,  96  N.  C.  149,  60  Am.  Rep. 
408,  2  S.  E.  453;  Williams  ▼.  Barnes,  14 
X.  C.  (3  Dev.  I*)  348;  Avitt  v.  Smith,  120 
N.  C.  392,  27  S.  E.  91;  Stallings  v.  Ellis, 
136  N.  C.  69,  48  S.  E.  548;  Dunn  v.  Currie, 
141  X.  C.  123,  53  S.  E.  533;  Hicks  v.  Barnes, 

132  X.  C.  146,  43  S.  E.  604;  Graham  v. 
Stanton,  177  Mass.  321,  58  N.  E.  1023; 
Payne's  Appeal,  65  Conn.  397,  38  L.R.A. 
418,  48  Am.  St.  Rep.  215,  32  Atl.  948. 

Tliere  was  no  evidence  of  a  loan  by  the 
plaintiff  to  the  defendant's  intestate,  and, 
in  the  absence  of  evidence,  the  charge  given 
in  regard  to  it  was  erroneous. 

Stewart  v.  Van  Deventer  Carpet  Co.  138 
N.  C.  60,  50  S.  E.  662;  King  v.  Wells,  94 
N.  C.  344 ;  Burton  v.  Rosemary  Mfg.  Co.  132 
N.  C.  17,  43  S.  E.  480;  Joines  v.  Johnson, 

133  N.  C.  487,  46  S.  E.  828. 

Mr.  Clifford  Frazier  for  appellee. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

There  is  conflict  of  authority  on  the  ques- 
tion presented  in  this  appeal,  but  we  are 
of  opinion  that  the  decisions  in  support  of 
plaintiff's  claim  have  the  better  reason,  and 
that  the  judgment  in  her  favor  should  be 
affirmed.  True,  the  position  is  fully  recog- 
nized in  this  jurisdiction  that  no  recovery 
can  be  had  for  services  rendered  when  they 
are  given  and  received  without  expectation 
of  pay.  Richmond  Guano  Co.  v.  Bennett, 
170  X.  C.  345,  87  S.  E.  102,  citing  Winkler 
V.  Killiam,  141  X.  C.  578,  115  Am.  St.  Rep. 
694,  54  S.  E.  540,  and  Prince  v.  McRae,  84 
X.  C.  675,  but  the  principle  should  have  no 
application  to  this  record,  where,  on  the 
facts  as  accepted  by  the  jury,  the  plaintiff, 
being  without  default,  has  rendered  services 
of  value  in  ignorance  of  the  essential  rele- 
vant farts,  and  was  induced  thereto  by  the 
L.R.A.1917B. 


fraud  and  wrong  of  the  intestate.  In  such 
case  we  think  that  the  general  equitable 
principles  of  indebitatua  assumpsit  should 
apply,  and  the  cases  which  so  bold  should 
be  approved  as  controlling.  Fox  v.  Dawgon, 
8  Mart.  (La.)  94;  Higgins  y.  Breen*  9  Mo. 
497;  Hickam  v.  Hickam,  46  Mo.  App.  496; 
Boardman  v.  Ward,  40  Minn.  399,  12  Am. 
St.  Rep.  749,  42  N.  W.  202;  Keener,  Quasi 
Contr.  p.  318. 

Two  of  the  cases  opposing  this  position, 
Franklin  v.  Waters,  8  Gill,  322,  and  Cooper 
v.  Cooper,  147  Mass.  370,  9  Am.  St.  Rep. 
721,  17  X.  E.  892,  and  cited  in  several  text- 
writers  of  recognized  merit  as  upholding 
the  better  view,  have  been  subjected  to  in- 
telligent criticism  in  Mr.  Keener 's  work, 
and  the  decisions  rendered  in  these  cases 
are  expressly  disapproved.  Keener,  Quasi 
Contr.  pp.  321-325. 

Speaking  to  the  decision  in  Franklin  v. 
Waters,  a  case  where  a  slave,  who  had  been 
freed  by  the  will  of  his  former  owner,  was 
kept  in  ignorance  of  the  fact,  and  thereby 
made  to  serve  for  some  length  of  time  as  a 
slave  by  the  heir  and  successor  of  the  testa- 
tor, and  recovery  on  a  quantum  meruit  was 
denied,  the  author  says:  ''The  reason  why 
a  man  who  does  not  intend  to  charge  for 
services  rendered  is  not  allowed  to  recover 
compensation  therefor  is  because  the  gift 
of  a  thing  is  inconsistent  with  a  sale  or  bar- 
ter thereof,  and  therefore  one  to  whom  a 
thing  has  been  given  is  not  doing  anything 
inequitable  in  refusing  to  pay  therefor.  The 
principle  therefore  clearly  has  no  applica- 
tion to  a  case  where  the  plaintiff  has  been 
induced  by  fraud  to  give  services  to  the  de- 
fendant, which  the  defendant  knew  he  had 
no  right  to  claim,  and  which  he  also  knew 
would  not  have  been  rendered  but  for  the 
belief  of  the  plaintiff  in  the  defendant's 
right  thereto." 

And  in  reference  to  Cooper  v.  Cooper,  su- 
pra, a  case  as  to  a  claim  for  services  exactly 
similar  to  the  one  before  us,  in  which  a 
recovery  was  also  denied,  on  a  quantum 
meruit,  the  court  holding  that  plaintiff's 
remedy  should  have  been  in  tort  for  the  de- 
ceit, it  is  said,  among  other  things:  **It  is 
submitted  with  all  deference  that  a  different 
result  should  have  been  reached  in  this  case. 
It  is  true  that  the  intestate's  accepting  the 
plaintiff's  services  was  an  incident  of  a  pre- 
vious wrong,  and  not  an  independent  tort. 
But  it  is  also  true  that  the  intestate,  by 
accepting  the  services,  wrongfully  enriched 
himself  at  the  plaintiff's  expense;  and  while, 
if  he  had  received  nothing  of  value  from  the 
plaintiff,  the  plaintiff  could  only  have  sued 
for  breach  of  promise  to  marry,  or  in  tort 
for  deceit,  yet  it  is  submitted  that,  when  he, 
because  of  his  tort,  enriched  himself,  the 
plaintiff,  if  she  saw  fit  to  sue,  not  for  dam- 
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ages,  but  simply  for  conkpenaation  to  the 
extent  that  th«  defendant  had  profited  by 
his  wrong,  should  have  been  allowed  to  do 


so." 

And  speaking  further  to  this  decision: 
"If,  instead  of  receiving  the  services  of  the 
plaintiiT,  the  defendant  had,  in  the  exercise 
of  his  supposed  common-law  marital  rights, 
reduced  to  possession  choses  in  action  be- 
longing to  the  plaintiff,  it  hardly  seems  pos- 
sible that  a  court  would  hold  that,  as  the 
right  to  sue  in  tort  had  been  lost  by  the 
death  of  the  intestate,  the  plaintiff  could 
not  recover  against  his  estate  the  money 
received  in  extinguishment  of  choses  in  ac- 
tion, which  in  fact  belonged  to  the  plaintiff, 
and  which  the  defendant  unlawfully  appro- 
priated to  his  own  use.  Had  the  plaintiff 
in  this  case  surrendered  to  the  defendant 
money  or  other  chattels  to  which  the  defend- 
ant asserted  a  right  because  of  his  marital 
rights  as  husband,  it  does  not  seem  possible 
Ihat  a  court  would  hold  that,  because  of 
tlie  loss  of  the  right  to  sue  in  tort  by  the 
death  of  the  intestate,  no  claim  could  be 
asserted  against  his  estate  for  the  value  so 
received  by  him.  And  yet,  in  point  of  prin- 
cipal, it  is  submitted  that  it  is  impossible  to 
distinguish  between  the  receipt  of  money  or 
other  property  by  the  defendant  and  the 
receipt  of  services.  The  plaintiff,  whether 
she  conferred  a  benefit  on  the  intestate  by 
rendering  services  or  by  delivering  him  mon- 
ey or  other  personal  property,  in  either  case 
parted  with  a  right  in  rem  under  a  mis- 
taken supposition,  induced  by  the  fraud  of 


the  defendant,  that  the  defendant  was  en- 
titled thereto," — a  line  of  reasoning  which 
gives  full  support  to  plaintiff's  right  to  re- 
cover for  money  advanced  in  the  principal 
case,  and,  to  our  minds,  equally  sustains 
her  recovery  for  services  rendered  and  re- 
ceived by  intestate  to  his  pecuniary  advan- 
tage. The  action  of  indebitatus  assumpsit, 
as  stated,  is  dependent  largely  on  equitable 
principles  (Mitchell  v.  Walker,  30  X.  C. 
(8  Ired.  L.)  243) ;  and,  in  the  absence  of 
a  special  contract  controlling  the  matter, 
and  unless  in  contravention  of  some  public 
policy,  it  will  usually  lie  where  even  one 
man  has  "been  enriched  or  his  estate  en- 
hanced at  another's  expense  under  circum- 
stances that  in  equity  and  good  conscienci^ 
call  for  an  accounting  by  the  wrongdoer. 

Our  decisions  uphold  recoveries  when 
money  not  justly  due  has  been  paid  under 
a  mistake  of  fact.  Simms  v.  Vick,  151  N. 
C.  78,  24  L.R.A.(N.S.)  517,  85  S.  E.  621, 
18  Ann.  Cas.  669.  When  a  man's  property 
has  been  wrongfully  converted  or  obtained 
by  fraud  or  deceit,  the  owner  is  allowed  to 
waive  the  tort  and  sue  in  contract  (Stroud 
v.  Life  Ins.  Co.  148  X.  C.  54,  61  S.  E.  620; 
White  V.  Boyd,  124  N.  C.  177,  32  S.  E.  495)  ; 
and  we  see  no  reason  for  withholding  the 
application  of  the  principle  from  the  present 
case,  where  it  is  established  that  valuable 
services  were  rendered  and  received,  and 
plaintiff  was  induced  thereto  by  the  wrong 
and  fraud  of  defendant. 

There  is  no  error,  and  the  judgment  is 
afiirmed. 


Annotatioii — ^Righl  to  recover  for  household  services  rendered  whfle  par- 
ties were  living  in  illicit  relations. 


The  earlier  cases  on  this  question  are 
discussed  in  the  annotation  to  Emmer- 
son  V.  Botkin,  29  L.R.A.(N.S.)  786. 

As  to  right  to  recover  what  has  been 
paid  or  transferred  in  consideration  of 
illicit  relations,  see  annotation  to  Lan- 
ham  V.  Meadows,  47  L.R.A.(N.S.)  592. 

As  appears  from  the  prior  annotation, 
a  conflict  exists  on  the  question  whether 
a  woman  'who  is  deceived  in  her  belief 
that  she  is  lawfully  married  may  recover 
for  household  services  performed  while 
living  with  her  supposed  husband.  It 
will  be  noted  that  the  court  in  Sanders 
V.  Ragan,  ante,  681,  held  that  a  recovery 
might  be  had  under  such  circumstances, 
it  appearing  that  the  plaintiff  was  ienor- 
ant,  until  the  death  of  the  one  to  whom 
she  supposed  that  she  had  been  leorally 
married,  that  he  had  a  lawful  wife  liv- 
ing. 

The  only  case  on  the  question  under 
consideration  which  appears  to  have  been 
T..R.A.1917B. 


decided  since  the  prior  annotation  in- 
volved the  right  of  a  man  to  recover 
from  a  woman  with  whom  Tie  had  lived 
in  illicit  relations,  for  work  and  ser- 
viiies.  In  this  case,  Gjurich  v.  Fieg 
(1912)  164  Cal.  429,  129  Pac.  464,  Ann. 
Cas.  1916B,  111,  there  was  testimony  for 
the  defendant  that,  pursuant  to  advice 
of  the  plaintiff,  she  purchased  property 
and  established  a  roadhouse  and  saloon 
on  it;  that  she  and  the  plaintiff  lived ^ 
there  for  ten  years,  during  which  time 
the  plaintiff  worked  on  the  place;  that 
from  the  outset  the  parties  lived  to- 
gether as  husband  and  wife,  althou«fh 
never  married;  that  the  relations  com- 
menced and  continued  without  any  speci- 
fic agitement  for  the  payment  of  wages 
by  the  defendant  to  the  plaintiff;  that 
she  gave  him  money  from  time  to  time 
to  purchase  articles,  and  that  he  re- 
tained what  he  desired  for  his  own  use. 
The  evidence  in  the  case  was  held  suffi- 
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cient  to  sustain  a  verdict  for  the  defend- 
ant, although  in  many  particulars  the 
plaintiff's  evidence  was  in  conflict  with 
the  defendant's. 

It  was  also  held  in  this  case  that  al- 
though ordinarily  the  law  will  imply  a 
promise  to  pay  for  services  rendered  and 
accepted,  this  is  founded  on  a  mere  pre- 
sumption of  law,  and  is  liable  to  be  re- 
butted by  proof  of  a  special  agreement 
to  pay  therefor,  or  that  the  services  were 
intended  to  be  gratuitous,  or  by  particu- 
lar circumstances  from  which  the  law 
will  raise  a  counter  presumption  that  the 
services  were  not  intended  to  be  a  charge 
against  the  party  who  was  benefited  by 
them;  and  it  was  held  that  the  relation 
existing  between  the  parties  in  the  case 
at  bar,  although  meretricious,  might  be 
considered  as  illustrating  the  purpose 
and  expectation  with  which  work  was 
done  by  each,  and  that  the  defendant 
was  properly  allowed  to  testify  concern- 
ing her  relations  with  the  plaintiff,  and 
that  there  was  no  error  in  permitting  the 


plaintiff  to  be  cross-examined  as  to  such 
relations,  he  having  testified  on  direct 
examination  to  circumstances  from  which 
an  obligation  to  pay  for  his  services 
might  be  implied. 

And  an  instruction  was  held  not  im- 
proper which  referred  to  the  case  of  a 
son  working  for  a  father,  or  a  woman 
for  a  supposed  husband,  as  they  were 
mere  illustrations  of  some  of  the  circum- 
stances which  would  justify  an  infer- 
ence that  services  had  been  rendered 
gratuitously,  and  were  appropriate  as 
aids  to  the  jury  in  determining  whether 
compensation  was  expected  in  the  ease 
at  bar. 

And  where  the  defendant's  contention 
was  merely  that  her  relations  with  the 
plaintiff  were  to  be  considered  in  de- 
termining whether  a  claim  for  wages  had 
ever  existed,  it  was  held  that  the  eonrt 
properly  refused  to  charge  that  sexual 
intercourse  would  not  constitute  payment 
of  plaintiff's  claim  for  wages.   J.  T.  W. 
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TANNER,  Deputy  Superintendent  of 
Banks,  Plff.  in  Err., 

V. 

FRANK  A.  HILLS. 

(—  Ohio  St.  — ,  113  N.  E.  1045.) 

Bills  and  notes  —  consideration  —  bank 
examination. 

1.  Where  a  note  is  executed  to  a  bank 
for  the  purpose  of  meeting  the  requirement 
of  the  state  superintendent  of  banks  that 
deficiency  of  the  assets  of  said  bank  be  made 
good,  and  for  the  purpose  and  with  the  re- 
sult of  enabling  such  bank  to  continue  its 
business  for  some  period,  during  which  debts 
are  created  and  new  depositors  acquii^ed, 
neither  the  defense  of  want  of  considera- 
tion nor  failure  of  consideration  for  such 
note  is  available  in  an  action  brought  to  re- 
cover thereon  by  the  state  superintendent 
of  banks. 
For  other  oases,  see  Bills  and  Notes,  VI,  o, 

in  Dig,  1-52  N.  S. 

Headnotes  by  the  Coubt. 

Note. —  As  to  consideration  for  note  or 
other  obligation  given  to  make  good  dq)le- 
tion  of  capital  or  assets  of  bank,  see  an- 
notation following  this  case,  post,  688. 

As  to  contracts  procured  upon  ^threats 
of  prosecution  of  a  relative,  see  notes  to 
City  Nat.  Bank  v.  Kusworm,  26  L.R.A.  48; 
VVilliamsoa-Halsell-Frazier  Co.  v.  Asker- 
man,  20  L.R.A.(N.S.)  484;  Ball  v.  Ball, 
37  L.R.A.(N.S.)  539;  and  Embrey  v.  Adams, 
L.R.A.1015D,  1118. 
L.R.A.1917B. 


Same  —  duress. 

2.  However,  the  defense  of  duress  is  avail- 
able to  the  maker  of  such  note,  and  if , the 
execution  thereof  was  induced  solely  by 
threats  of  criminal  prosecution  ol  a  brother 
of  the  defendant,  made  for  that  purpose 
by  officers  of  the  payee  bank  and  a  repre- 
sentative of  the  state  superintendent  of 
banks,  and  under  such  circumstances  as  to 
constitute  a  reasonable  and  adequate  cause 
to  control  the  will  of  the  maker  of  said 
note,  he  may  be  relieved  from  payment 
thereof. 

For  other  cases,  see  Duress,  in  Dig.  1-52 
N,  8, 

Appeal  —  disrei^arding  issues. 

3.  Where,  upon  the  issues  made  by  sev- 
eral defenses  to  a  claim  sued  upon,  a  gen- 
eral verdict  is  found  for  the  defendant,  it 
not  being  disclosed  by  answers  to  inter- 
rogatories or  otherwise  upon  which  issue  the 
verdict  was  based,  and  the  reoord  dis- 
closing no  error  touching  either  the  pre- 
sentation or  submission  of  at  least  one  of 
such  issues,  a  finding  upon  which  in  favor 
of  the  prevailing  party  would  justify  a  gen- 
eral judgment,  which  is  rendered,  error  of 
the  trial  court  in  the  submission  of  other 
issues  will  be  disregarded. 

For  other  oases,  see  Appeal  and  Error,  VIJ. 
m,  1,  d,  in  Dig.  1-62  N.  8. 

(April  25,  1916.) 

Ij>  RROR  to  the  Court  of  Appeals  for  Dela- 
j  ware  County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note.    Affirmed. 
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fStatement  by  tlie  Ckmrt: 

The  origiiial  petition  filed  by  the  relator, 
Emery     Lattannef,    deputy    supervisor    of 
banks,  was  for  the  recovery  of  $2,000  and 
uito^flt  upon  a  promisaory  note  of  which 
the  following  it  a  copy: 

$2,000.  Gambier,  Ohio,  Feb.  1,  1910. 

On  or  before  three  years  after  date  I 
promise  to  pay  the  Gambier  Banking  Co.  or 
order  two  thousand  bo/^^  dollars  for  value 
received,  payable  at  the  office  of  said  com- 
pany, with  interest  at  3  per  cent  per  annum, 
having  deposited  as  collateral  security  for 
the  payment  of  this  note  as  stated  on  back 
hereof. 

And  I  hereby  give  to  the  holder  hereof 
full  power  and  authority  to  sell  or  collect 
at  my  expense  all  or  any  part  or  portion 
thereof,  at  any  place,  either  in  Ohio  or 
elsewhere,  at  public  or  private  sale,  at 
holder's  option,  on  the  nonperformance  of 
the  above  promise  and  at  any  time  there- 
after, and  without  advertising  the  same 
or  otiierwise  giving  to  me  any  notice.  In 
case  of  public  sale,  the  holder  may  purchase 
without  being  lial>le  to  account  for  more 
than  the  net  proceeds  of  such  sale. 

And  it  is  also  agreed  that  the  holder  or 
assigns  may  also  hold  said  property  as  se- 
curity for  or  out  of  the  proceeds  thereof 
may  pay  any  other  claims  the  holder  may 
have  against  me  while  said  property  or 
the  proceeds  thereof  remain  in  holder's 
hands. 

Collateral  note  No.  6949. 

Frank  A.  Hills. 

On  the  back  of  the  note  are  the  following 
credits  and  indorsements: 

''Fop  the  protection  of  the  maker  of  this 
note  the  Gambier  Banking  Company  de- 
posits the  one-twentieth  part  of  the  follow- 
ing securities:  9,988  shares  Prefd — 32,488 
shares  common  stock  of  the  Cashier  Min- 
ing ft  Milling  Co. — 1,960  shrs.,  Prefd  stock 
of  the  Oppenheimer  Institute.  Equity  in 
1,300-acre  farm  in  Pike  county,  Ohio,  and 
$10,000  policy  No.  67,612  in  the  Berkshire 
Life  Insurance  Company.  In  the  event 
that  these  securities  realize  more  than  the 
face  value  of  this  note  and  interest  due, 
the  balance  shall  be  the  property  of  the 
said  banking  company. 

•Int.  Pd.  to  Feb.  1,  1911. 

•TEnt.  Pd.  to  Feb.  1,  1912— $60." 

By  an  amendment  to  the  petition  it  is 
averred  that  the   collateral   mentioned   on 
the  back  of  the  note,  and  which  came  into 
plaintiff's  possession,  was  sold  for  the  high- 
eat    price    obtainable,    the    total    amount 
realized  therefrom   being  $6,774.34,   which  I 
entitles  defendant  to  a  credit  on  the  note  inj 
tile  sum  olf  $288.87. 
IULA.1917B.  ^^^ 


The  defendant,  by  his  amended  answer, 
after  admitting  i^e  execution  of  the  note 
sued  upon  and  denying  other  averments  of 
the  petition,  set  up  further  defenses,  in 
substance  as  follows:  Second,  that  there 
was  no  consideration  for  the  execution  of 
said  note;  third,  that  it  was  executed  for 
the  purpose  of  being  held  by  said  bank  as 
a  pretended  asset  to  meet  the  requirement 
of  the  state  superintendent  of  banks  that 
the  assets  of  said  bank  be  replenished;  that 
it  was  expressly  understood  and  agreed 
that  there  would  be  no  obligation  upon  the 
defendant  to  pay  said  note,  and  that  the 
only  purpose  on  the  part  of  the  superintend- 
ent of  b«inkB  was  to  lead  the  creditors  of 
said  bank  and  the  general  public  to  believe 
that  said  note  was  a  valuable  asset  of  the 
bank;  fourth,  that  said  note  was  signed 
under  duress,  the  defendant  being  induced 
te  execute  the  same  by  threats  of  officers  of 
said  bank  and  the  state  superintendent 
of  banks  that  his  brother,  a  former  official 
of  the  bank,  would  be  criminally  prosecuted 
unless  the  defendant  executed  said  note; 
fifth,  that  said  note  was  paid  by  subsequent 
cash  contribution  to  the  assets  of  said  bank 
by  the  brother  and  brother-in-law  of  the 
defendant,  and  that  it  was  understood  and 
agreed  that  said  payment  constituted  a 
settlement  of  said  note  as  well  as  all  notes 
theretofore  given  by  said  brother  and  broth- 
er-in-law of  the  defendant;  sixth,  that 
there  was  a  failure  of  consideration  for  said 
note,  in  that  said  bank  was  not  permitted 
to  continue  in  business  for  a  period  of  three 
years,  and  criminal  prosecution  was  caused 
to  be  instituted  against  defendant's  brother, 
contrary  to  an  agreement  made  and  in  con- 
sideration of  which  said  note  was  executed. 

The  court  of  common  pleas  having  over- 
ruled a  demurrer  to  the  answer  and  each 
defense  set  forth  therein,  tlie  plaintiff  filed 
a  reply  which,  in  addition  to  admitting  cer- 
tain allegations  and  denying  others,  averred 
that  by  reason  of  the  execution  of  the  note 
said  bank  was  permitted  to  continue  until 
May  16,  1911,  and  that  after  the  delivery 
of  the  note  a  large  amount  of  depoiits  were 
received  from  persons  who  are  now  unpaid 
creditors  of  said  banking  company;  that 
said  note  was  listed  among  the  assets  of 
said  banking  company,  and  that  the  de- 
fendant is  estopped  to  deny  the  validity 
thereof  or  his  liability  thereon  as  against 
plaintiff. 

The  case  was  submitted  to  a  jury,  which 
returned  a  general  verdict  in  favor  of  the 
defendant,  upon  which  the  court  of  common 
pleas  rendered  judgment,  which  judgment 
was  affirmed  by  the  court  of  appeals.  Er- 
ror is  now  prosecuted  to  this  court  and  a 
reversal  sought. 
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Messrs.  £dward  T.  Powell  and  John 
M.  £lliott  for  plaintiff  in  error. 

Messrs.  Marriott,  Freshwater,  A  Wick- 
haiu  for  defendant  in  error. 

< 

Matthias,  J.,  delivered  the  opinion  of  the 
court : 

The  substance  of  the  pleadings  heretofore 
stated  sufficiently  shows  the  issues  upon 
which  the  case  went  to  trial.  The  ccm- 
trolling  facts  may  readily  he  gleaned  from 
the  record,  and  there  is  little  conflict  or 
dispute  in  the  evidence. 

Harry  N.  Hills,  a  brother  of  the  defend- 
ant in  this  action,  in  the  year  1900  opened 
a  private  bank  in  Gambier,  Ohio,  known  as 
the  Qambier  Savings  Bank,  and  as  the 
president  and  general  manager  continued 
such  business  about  five  years.  During  that 
period  he  had  borrowed  large  sums  of  mon- 
ey from  the  bank,  executing  his  individual 
notes  and  pledging  as  collateral  security 
therefor  his  equity  in  a  Pike  county  farm, 
shares  of  stock  of  the  Cashier  Mimng  & 
Milling  Company  and  the  Oppenheimer  In- 
stitute, and  also  a  life  insurance  policy 
upon  his  own  life  in  the  sum  of  $10,000. 

In  1905  tlie  Gambier  Banking  Company 
was  organized  under  the  laws  of  the  state, 
and  took  over  all  the  assets  of  the  Gambier 
Savings  Bank.  Harry  N.  Hills  then  ceased 
to  have  any  connection  with  the  bank  ex- 
cept as  a  debtor;  the  successor  bank  having 
among  its  assets  the  notes  of  Harry  X.  Hills 
and  the  property  heretofore  referred  to  as 
collateral  security. 

In  the  year  1909  the  state  superintendent 
of  banks  ascertained  that  the  Gambier 
Banking  Company  had  not  assets  sufficient 
to  meet  its  obligations,  and  that  it  was  in 
an  unsafe  and  unsound  condition  to  trans- 
act the  business  for  which  it  was  organized. 
Under  authority  of  §  730,  General  Code,  ho 
required  the  bank  to  make  good  such  de- 
ficiency in  its  assets  or  suffer  its  doors  to 
be  closed  and  its  business  liquidated.  In 
accordance  with  the  requirement  of  the 
superintendent  of  banks,  the  officers  of  the 
Gambier  Banking  Company  raised  the  sum 
of  $25,000  as  additional  assets  of  the  bank, 
included  in  which  was  the  note  for  $2,000 
executed  by  tlie  defendant,  sued  upon  here- 
in, a  note  for  $3,500  executed  by  Frederick 
P.  Hills,  another  brother,  and  a  note  for 
$2,000  executed  by  Dr.  G.  N.  Ferris,  a 
brother-in-law  of  said  Harry  X.  Hills.  At 
the  time  of  the  execution  of  these  notes  the 
property  which  had  been  assigned  to 
the  bank  by  Harry  N.  Hills  and  carried  by 
the  bank  as  assets  was  no  longer  carried  as 
assets  of  the  bank,  the  notes  being  sub- 
stituted therefor,  and  the  property,  in  ac- 
cordance with  the  condition  indorsed  on 
the  notes,  was  deposited  for  the  protection 
I>.R.A.1917B. 


of  the  makers  thereof.  The  bank  was  per- 
mitted, to  continue  its  business,  but  later 
a  demand  was  made  by  the  superintendent 
of  banks  for  a  further  increase  in  the 
assets  of  the  bank,  in  response  to  which 
$27,741.69  additional  assets  were  raised  in 
September,  1910,  of  which  $11,741.69  was 
furnished  by  Frederick  P.  Hills  and  Dr.  G. 
N.  Ferris,  the  defendant,  Frank  A.  Hills, 
having  refused  to  contribute  anything  there- 
to. The  Gambier  Banking  Company  was 
permitted  to  continue  its  business  until 
May,  1911,  when  the  state  superintendent 
of  banks  found  it  necessary  to  take  posses- 
sion thereof  for  the  purpose  of  liquidation. 
Among  the  assets  which  came  into  the 
hands  of  the  superintendent  of  banks  was 
the  note  of  the  defendant,  Frank  A.  Hills, 
herein  sued  upon. 

At  the  close  of  the  evidence  counsel  for 
plaintiff  below,  plaintiff  in  error  here,  mov- 
ed the  court  for  a  directed  verdict  against 
tlie  defendant,  and  also  asked  for  specific 
instruction  to  the  jury  to  disr^ard  the 
claims  made  by  the  several  defenses  set  up 
in  the  amended  answer.  These  several  mo- 
tions were  overruled,  the  case  was  sub- 
mitted to  the  jury,  and  a  general  verdict 
rendered  for  the  defendant.  Tlie  action  of 
the  court  ia  overruling  the  motions,  and 
also  in  refusing  to  instruct  the  jury  upon 
the  issue  of  estoppel  made  by  the  reply,  is 
urged  as  prejudicial  error  for  which  the 
judgment  should  be  reversed  by  this  court. 

In  our  opinion,  the  trial  court  might 
properly  have  stated  to  the  jury  that,  under 
the  facts  disclosed  by  the  record,  the  de- 
fenses of  want  of  consideration  and  failure 
of  consideration  were  not  available  to  the 
defendant.  However,  the  court  did  instruct 
the  jury  in  substance  that  if  they  found 
from  the  evidence  that,  at  the  tiifte  the 
note  sued  upon  was  made,  the  bank  was  in 
a  failing  condition,  and  that  the  note  was 
executed  for.  the  purpose  and  with  the  result 
of  enabling  the  bank  to  continue  its  busi« 
ness  for  some  period,  that  would  consti* 
tute  a  sufficient  consideration  for  the  note, 
and  that  the  closing  of  the  bank  subsequent- 
ly because  of  further  impairment  of  its 
assets  would  not  constitute  a  failure  of 
consideration  of  said  note.  The  jury  could 
not  have  understood  this  instruction  other- 
wise than  as  a  direction  not  to  consider  the 
defenses  of  want  of  and  failure  of  consid- 
eration, set  up  in  the  amended  answer.  By 
such  instruction,  therefore,  the  trial  court 
did  in  fact  sustain  the  motion  of  counsel  in 
such  respect,  and  properly  took  from  the 
jury  the  consideration  of  the  defenses  in- 
dicated. 

It  clearly  appears  from  the  record  tliat 
by  reason  of  the  execution  of  the  note  sued 
upon,  and  others  which  went  to  make  up 
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the  required  amoajit  of  additional  aaaeta^ 
the  bonk  was  permitted  to  continue  business 
for  a  period  during  which  further  credits 
and  deposits  were  acquired^  and  it  would 
therefore  be  entirely  inequitable  to  permit 
the  def aidant  to  avert  liability  on  his  note 
on  the  ground  that  tliere  was  a  want  or 
failure  of  consideration  for  said  note,  nor 
was  the  defense  available  that  oificers  of  the 
bank  represented  that  such  note  would  be 
treated  as  assets  only  for  the  purpose  of 
misleading  the  public.  No  evidence  was 
offered  tending  to  support  such  claim,  and, 
even  if  it  had  been,  it  would  have  been 
clearly  incompetent.  Beecher  v.  Bun  lap,  52 
Ohio  St.  64,  38  N.  E.  795. 

We  are  also  in  accord  with  the  contention 
of  counsel  for  plaintiff  in  error  that  there 
was  no  evidence  warranting  the  trial  court 
in  submitting  to  the  jury  an  issue  of  pay- 
ment. The  defendant  pleaded  the  payment 
of  $11,741.69  into  the  assets  of  the  bank  by 
Frederick  P.  Hills  and  Dr.  G.  N.  Ferris,  as 
a  settlement  of  his  note,  and  that  question 
was  submitted  to  the  jury  in  the  face  of 
the  statement  made  by  the  defendant  him- 
self that  "he  refused  to  contribute  anything 
to  that  end,"  and  the  undisputed  evidence 
that  no  reference  whatever  was  made  to 
the  note  of  the  defendant,  directly  or  in- 
directly, either  in  the  conversation  at  the 
time  such  sum  was  furnished  by  Frederick 
P.  Hills  and  Dr.  G.  N.  Ferris  or  in  the  re- 
ceipt then  given.  Frederick  P.  Hills,  who 
now  claims  to  hare  then  represented  his 
brother,  the  defendant,  testified  that  when 
that  sum  was  paid  no  reference  whatever 
was  made  to  the  note  of  the  latter,  and 
there  is  no  evidence  that  the  note  of  the 
defendant  entered  into  the  second  trans- 
action. 

The  trial  court  might  well  have  followed 
the  admonition  of  the  judge  announeing  the 
opinion  in  the  case  of  Cincinnati  Gas  & 
£.  Go.  ▼.  Arehdeacon,  80  Ohio  St.  27,  88  N. 
E.  125,  21  Am.  Keg.  Rep.  261,  who  there 
said:  "It  is  subversive  of  the  public  in- 
terests and  promotive  of  no  right  of  either 
party  to  continue  a  contest  before  a  jury 
when  nothing  is  involved  but  the  applica- 
tion of  the  law  to  a  state  of  facta  conolmsive- 
ly  established." 

However,  the  defense  of  duress  is  avail- 
able to  the  defendant,  and  as  agauist  that 
defense  there  are  no  facts  warranting- the 
imposition  of  the  principle  of  estoppel.  It 
clearly  appears  from  the  record  that  neither 
the  defendant  nor  his  brother,  Frederick  P. 
Hills,  nor  his  brother-in-law.  Dr.  G.  N. 
Ferris,  prior  to  or  at  the  time  such  notes 
were  executed,  had  any  rdation  whatever 
to  the  bank,  either  as  oflSicer,  director,  or 
Btockhohler,  and  tliat  neither  of  them  was  a 
debtor  or  creditor  of  the  bank,  and  that 
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neither  would  be  affected  financially  if  the 
bank  were  closed  by  order  of  ih^  state 
superintendent  of  banks  and  its  business 
liquidated.  The  only  motive  apparent, 
therefore,  for  the  giving  of  tlieir  notes,  was 
to  avert  the  threatened  criminal  prosecu- 
tion of  Harry  X.  Hills.  There  is  evidence 
that  the  president,  vice  president,  and 
cashier  of  the  bank,  in  their  endeavor  to 
procure  the  execution  of  these  notes,  had 
impressed  upon  the  brotlier  and  brother-in- 
law  of  Harry  N.  Hills  the  very  grave  danger 
confronting  him,  and  on  several  occasions 
had  said  to  Frederick  P.  Hills  that  if  the 
notes  were  not  furniahed  the  bank  would 
be  closed,  and  Harry  N.  Hills,  the  brother, 
would  be  prosecuted  for  &  criminal  offense, 
and  it  further  appears  that  additional  force 
was  given  these  statements  by  clear  intima- 
tions of  similar  consequences  made  by  ex- 
aminers of  the  banking  department.  It 
further  appears  from  the  record  that  these 
representations  and  threats  were  conmiuni- 
cated  by  Frederick  P.  Hills  to  his  brother, 
the  defendant,  and  there  is  evidence  in  the 
record  that  by  means  of  such  threats  the 
defendant  was  coerced  into  signing  the 
note,  and  that  but  for  such  representations 
and  threats  he  would  not  have  executed  the 
note  now  sued  upon.  The  evidence  further 
indicates  that  such  threats  were  made 
under  such  circumstances  as  to  constitute  a 
reasonable  and  adequate  cause  to  control 
the  will  of  the  defendant,  and  that  it  was 
intended  that  they  should  be  communicated 
to  and  influence  the  action  of  the  defoid- 
ant  and  induce  the  execution  of  the  note. 
It  was  therefore  competent  to  show  that 
they  were  in  fact  communicated  to  the  de- 
fendant, and  also  to  show  what,  if  any, 
^ect  they  had  in  inducing  the  defendant  to 
sign  the  note.  Objeetion  made  to  such 
evidence  was  therefore  properly  overruled. 
Fountain  v.  Bigham,  235  Pa.  35,  84  Atl. 
131,  Ann.  Cas.  lOlSD,  1185;  Ifenry  v.  State 
Bank,  131  Iowa,  97,  107  N.  W.  1034,  and 
Sharon  y.  Gager,  46  Conn.  189. 

In  our  opinion,  the  evidence  disclosed 
by  the  ,  record  justified  the  submission  of 
but  one  issue  to  the  jury,  that  of  duress; 
and  the  record  does  not  disclose  any  error 
either  in  the  admission  or  rejection  oL  ev- 
idence touching  the  issue  of  duress,  or  in 
the  submission  of  that  issue  to  the  jury. 

The  verdict  returned  by  the  jury  is  a 
general  verdict.  No  request  for  a  special 
verdict  was  made,  and  no  interrogatories 
submitted;  hence  it  is  not  disclosed  upon 
which  defense  the  veardict  was  based.  If 
any  presumption  is  to  be  indulged,  it  would 
be  that  the  verdict  is  not  based  upon  de- 
fenses which  were  not  supported  by  any 
evidence  whatever.  The  rule  laid  down  in 
Sites  v.  Haverstiek,  23  Ohio  St.  626,  ap- 
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proved  and  fallowed  in  Beecher  v.  Dunlap, 
supra,  and  McAllister  v.  Hartzell,  60  Ohio 
St.  69,  53  H.  E.  715,  clearly  applies  and 
requires  an  affirmance  of  tiie  judgment. 
Applying  that  rule  to  the  instant  cajse,  we 
hold  that  where,  upon  the  issues  made  by 
several  defenses  to  a  claim  sued  up<m,  a 
general  verdict  is  found  for  the  defendant, 
it  not  being  disclosed  by  answers  to  in- 
terrogatories or  otherwise  upon  which  is- 
sue the  verdict  waa  based,  and  the  record 


disclosing  no  error  toudiing  either  the  pres- 
entation or  submission  of  at  leaat  one  of 
such  issues,  a  finding  upon  whidi  in  fftvor 
of  the  prevailing  party  would  justify  a  gen- 
eral judgment,  which  is  rendered,  error  of 
the  trial  court  in  the  submission  of  other 
issues  will  be  disregarded. 
Judgment  affirmed. 

Nichols,   Ch.  J.,  and  Johnson,   Dona- 
hue, Newman,  and  Jones,  JJ.,  concur. 


Annotatkni — Consideratioii  for  note  or  other  obligatkm  given  to  make 

good  depletion  of  capital  or  assets  of  bank. 


Not  many  cases  have  arisen  in  which 
the  consideration  for  a  note  given  a 
bank  to  make  good  a  depletion  in  as- 
sets or  eapital  is  considered  apart  from 
other  elements.  For  example,  a  note 
may  be  given  to  conceal  such  depletion. 
This  question,  so  far  as  illegal  transac- 
tions .are  concerned,  has  been  treated  in 
the  notes  to  Galena  Nat.  Bank  v.  Ripley, 
26  L.R.A.(N.S.)  993;  Lyons  v.  Benney, 
34  L.R.A.(N.S.)  105;  and  Skagit  State 
Bank  v.  Moody,  L.R.A.1916A,  1218.  It 
is,  of  course,  apparent  that  the  note  does 
not  include  cases  in  which  a  note  is 
given  to  the  bank  to  protect  it  against 
loss  on  a  particular  obligation,  by  agree- 
ment with  the  debtor  in  such  obligation, 
so  as  to  extend  time  for  the  payment 
thereof,  or  effect  any  change  in  the 
rights  of  the  bank  with  reference  there- 
to. In  many  instances  notes  are  given 
under  an  agreement  that  they  are  not  to 
be  collected,  but  are  to  be  paid  out  of 
profits.  The  effect  of  such  an  agree- 
ment, except  as  it  may  bear  upon  the 
consideration,  is  not  considered  herein. 

As  above  stated,  the  cases  passing  up- 
on the  question  under  annotation  are  not 
numerous.  The  view  is  sometimes  taken 
that  even  if  there  be  no  consideration 
for  such  an  obligation,  the  maker  is 
estopped  to  plead  the  defense  of  lack  of 
consideration.  The  cases  which  have 
dealt  with  the  question  have,  for  the 
most  part,  involved  not^  given  by  per- 
sons financially  interested  in  the  bank. 
Such  cases  support  the  theory  that  the 
note  is  upon  a  sufficient  consideration. 

Thus,  a  note  given  to  the  bank  by 
the  president,  and  indorsed  by  members 
of  the  executive  committee,  all  of  whom 
are  directors  and  stockholders  in  the 
bank,  to  take  the  place  of  worthless  pa- 
per which  had  been  carried  upon  the 
books  of  the  bank  for  some  time,  rather 
than  charge  the  amount  thereof  to  the 
apparent  surplus,  and  thus  reduce  the 

assets  of  the   bank,   was   held   upon   a 
L.R.A.1017B. 


sufficient  consideration  in  Union  Bank 
V.  Sullivan  (1916)  214  N,  Y.  332,  108  N. 
E.  558.  A  factor  in  causing  the  execu- 
tion of  the  note  was  that,  if  the  loss 
was  charged  off  the  assets  of  the  bank, 
it  would  result  in  a  fall  in  the  value  of 
the  bank's  stock;  and  the  court  states 
that  the  prevention  in  the  fall  of  the 
stock  which  was  held  by  those  who  be- 
came liable  on  the  note  was  a  distinct 
benefit  to  them  and  constituted  a  suffi- 
cient consideration.  The  court,  in  con- 
clusion of  the  forgoing  discussion  of 
consideration,  states  that  there  was 
sufficient  evidence  to  go  to  the  jury  upon 
the  question  of  consideration.  The 
meaning  is  not  altog^ether  dear,  but  ap< 
parently  is,  not  that  the  ultimate  ques- 
tion of  whether  or  not  there  is  a  con- 
sideration is  for  the  jury,  but  that  the 
determination  of  the  facts  upon  which 
the  consideration  rests  is  for  the  jury. 

It  is  held  in  Sickles  v.  Herold  (1895) 
11  Misc.  683,  32  N.  T.  Supp.  1083,  that 
a  note  given  by  the  director  of  a  bank 
to  make  good  an  inp^Mdrment  of  its  assets 
and  thereby  prevent  the  closing  of  the 
bank  by  the  state  bank  department  is 
upon  a  sufficient  consideration  where  the 
bank  was  thereupon  allowed  to  continue 
in  business.  The  court  states  that  even 
if  the  note  were  without  consideration, 
the  defendant  would  be  estopped  to 
allege  the  defense.  That  the  director  is 
estopped  to  allege  such  a  defense  is  the 
opinion  of  the  court  upon  what  appears 
to  be  a  second  appeal  of  this  case,  re- 
ported in  (1896)  16  Misc.  116,  36  N.  Y. 
Supp.  488.  This  second  appeal  is 
affirmed  without  opinion  on  this  point 
in  (1896)  149  N.  Y.  332,  43  N.  E.  852. 
The  aetion  was  by  the  receiver  of  the 
bank,  upon  the  note. 

A  note  executed  and  indorsed  by  the 
individual  members  of  the  board  of  di- 
rectors of  a  bank,  to  make  good  an  im- 
pairment of  capital  resulting  upon  the 
charging  off  of  bad  loans,  with  the  nn- 
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derstanding  that  it  was  to  be  paid  oat 
of  profits,  is  upon  a  consideration  suffi- 
eient  to  entitle  a  receiver  of  the  bank, 
subsequently  appointed,  to  recover  there- 
on. SUte  Bank  v.  Ejrk  (1907)  216  Pa. 
462,  65  Atl.  932.  The  theory  of  this 
case  apparently  is  that  the  makers  of 
the  note  are  estopped  to  plead  the  de- 
fense of  want  of  consideration. 

Notes  given  by  the  directors  of  a 
bank  to  the  bank,  upon  some  doubt  aris- 
ing as  to  its  solvency  for  the  purpose  of 
making  the  bank  unquestionably  solvent, 
are  stated  in  Dykman  v.  Keeney  (1896) 
10  App.  Div.  610,  42  N.  Y.  Supp.  488,  to 
have  been  supported  by  a  sufficient  con- 
sideration. The  court  states  that  ''the 
defendants  were  directors  and  stock- 
holders in  the  bank.  It  was  to  their 
interest  and  direct  benefit  that  the  bank 
should  be  permitted  to  continue  to  carry 
on  and  transact  its  business.  This  it 
could  do  only  by  making  good  any  im- 
pairment existing  in  its  capital.  .  .  . 
While  the  question  whether  the  capital 
was  impaired  at  the  time  the  notes  were 
given  was  not  determined,  nor  did  the 
superintendent  of  the  banking  depart- 
ment make  any  requisition  upon  the  di- 
rectors to  make  good  any  specific  defi- 
ciency, still  the  doubt  existing  on  that 
question  in  the  mind  of  the  superin- 
tendent, arising  out  of  the  character 
of  some  of  the  debts  and  bills  receivable 
due  to  the  bank,  and  the  interest  of  the 
directors  in  the  continuance  of  the  bank 
as  a  sound  financial  and  business  insti- 
tution, constituted  a  sufficient  considera- 
tion to  support  the  notes  of  the  defend- 
ants, given  to  make  good  any  possible 
deficiency  which  did  exist." 

There  was  no  direct  question  as  to  the 
consideration  for  the  notes  in  this  case, 
however,  they  having  been  paid  prior 
to  the  action ',  the  question  being  whether 
they  constituted  assets  of  the  bank. 
UiK>n  a  second  appeal  of  this  case,  re- 
ported in  (1897)  16  App.  Div.  131,  45 
N.  y.  Supp.  137,  the  court  does  not  con- 
sider the  question  of  consideration,  but 
states  simply  that,  the  notes  having  been 
paid,  the  receiver  should  be  held 
estopped  from  questioning  their  exist- 
ence as  an  asset.  «Tudgment  upon  the 
second  appeal  was  affirmed  bv  the  court 
of  appeals  in  (1899)  160  N.'^Y.  G77,  54 
N.  E.  1090,  without  opinion. 

A  note  given  by  the  cashier  (who  was 

also  a  stockholder)   of  a  bank  as  his 

contribution  toward  making  good  a  loss 

whieh   the   bank  had   suffered  through 

money  being  stolen  out  of  the  vaults, 

of  whieh  he  had  custody  and  control,  is 
T..R.A.1917B.  44 


upon  a  consideration  sufficient  to  entitle 
the  bank  to  recover  thereon.  Utah  Nat. 
Bank  v.  Nelson  (1910)  38  Utah,  169,  111 
Pac.  907.  Upon  discovery  of  the  loss, 
the  cashier  and  president  determined 
that  it  was  necessary  to  make  the  loss 
good;  the  president  agreed  to  put  up  a 
certain  amount,  and  insisted  that  the 
cashier  put  up  the  amount  called  for- in 
the  note.  Upon  a  dispute  arising  as  to 
whether  he  should  put  up  that  amount, 
the  matter  was  submitted  to  the  vice 
president,  who  determined  that  the 
amount  was  correct,  whereupon  the  note 
was  executed.  It  thus  appears  that  the 
note  was  executed  as  a  mutual  promise 
to  contribute  toward  a  common  cause, 
and  this  is  stated  by  the  court  to  have 
been  a  consideration  for  the  same  also. 

An  action  by  the  receiver  of  a  sav- 
ings bank  upon  a  mortgage  given  by  a 
trustee  of  the  bank  to  a  third  person, 
and  by  such  third  person  assigned  to  the 
bank  for  the  purpose  of  making  good 
a  deficit  in  the  assets  of  the  bank,  can- 
not be  defeated  on  the  ground  that  there 
was  no  consideration  for  the  instrument. 
Best  V.  Thiel  (1879)  79  N.  Y.  15.  This 
decision  is  based  upon  two  grounds: 
First,  that  the  mortgage  was  under  seal, 
which  was  presumptive  evidence  of  a 
consideration, — a  presumption  that  was 
not  clearly  overcome.  Second,  that  the 
defendant  was  estopped  from  denying 
the  l^al  validity  of  the  mortgage. 
Upon  the  evidence  that  was  given  to 
overcome  the  presumption  of  considera- 
tion arising  from  the  sealed  instrument, 
it  is  stated  that  the  "defendant  was  one 
of  the  trustees  of  the  bank,  and  there 
was  a  claim  that  he  was  personally  lia- 
ble for  the  deficiency.  The  bank  super- 
intendent informed  the  trustees  that 
they  were  all  so  liable,  and  that  unless 
they  made  up  this  deficiency  their  in- 
dividual liability  would  be  enforced.  It 
was  upon  this  requisition  of  the  super- 
intendent that  the  mortgage  was  given, 
and,  if  given  to  discharge  a  personal 
liability,  it  was  not  without  considera- 
tion." It  is  further  stated  that  it  is 
true  there  was  no  finding  that  there  was 
such  personal  liability  for  the  deficiency, 
neither  was  there  a  finding  that  there 
was  none;  the  claim  of  liability  was 
made  by  one  in  authority,  and  the  court 
adds  that  it  is  sufficient  to  say  that  the 
presiimption  of  a  consideration  was  not 
clearly  overcome. 

In  Skordal  v.  Stanton  (1903)  89  Minn. 
511,  96  N.  W.  449,  the  director  of  a 
bank  had  made  and  delivered  his  promis- 
sory note  to  the  bank    to    cover    the 
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amount  of  impaired  capital;  thereafter 
the  bank  became  insolvent  and  the  re- 
ceiver brought  an  action  upon  the  note 
and  recovered  judgment.  This  judgment 
was  paid,  and  thereupon  the  maker  filed 
his  petition  in  the  insolvency  proceedings 
for  leave  to  file  his  claim  against  the 
bank  for  the  amount  so  paid  by  him. 
The  director  had  raised  the  question  of 
consideration  for  the  note  in  the  action 
by  the  receiver  against  him  in  which  the 
judgment  had  been  obtained,  and  the 
court  states  that  the  judgment  in 
that  action  disposed  of  the  defense 
which  he  had  interposed^  but  adds 
that  ^'even  if  this  were  not  true, 
it  is  very  evident  from  the  facts  ap- 
pearing that  Skordal  has  no  claim  upoJi 
funds  in  the  hands  of  the  receiver  as 
against  general  creditors;  the  assets  of 
the  bank  had  become  impaired,  and,  with 
other  directors,  he  executed  and  deliv- 
ered the  note  to  make  good  the  de- 
ficiency; he  did  this  in  order  that  the 
bank  might  keep  its  doors  open  and  go 
on  with  its  business.  The  bank  con- 
tinued to  deal  with  depositors  and  oth- 
ers, all  parties  relying  undoubtedly  upon 
this,  among  other  securities,  and  when 
the  assets  are  being  collected  for  the 
purpose  of  meeting  its  obligations  Skor- 
dal cannot  be  heard  to  deny  the  valid- 
ity of  his  note;  as  to  creditors,  he  is 
estopped  from  asserting  this  defense." 
A  note  given  by  the  directors  of  a 
bank  upon  the  demand  of  the  state  bank 
examiner,  to  make  good  the  impairment 
of  the  capital  of  the  bank,  was  held  to 
be  upon  a  sufficient  consideration,  in 
Interstate  Trust  &  Bkg.  Co.  v.  Irwin 
(1915)  138  La.  325,  70  So.  313.  It  does 
not  appear  whether  or  not  the  bank  was 
the  payee  of  the  note.     The  note  was 


discounted  at  another  bank,  and  the 
proceeds  put  to  Che  credit  of  the  bank 
for  whose  benefit  it  was  given.  It  is 
apparent  that  there  would  be  additional 
elements  to  constitute  a  consideration 
in  case  of  a  note  given  to  a  third  person, 
who  advances  money  thereon. 

It  will  be  noticed  that  the  defendant 
in  State  ex  bbl.  Lattankbr  v.  Hnj^, 
ante,  684,  was^  so  far  as  appears  from  the 
report,  not  financially  interested  in  the 
bank.  Whether  there  is  a  consideration 
for  a  note  given  by  one  not  interested 
raises  a  different  question  from  that  pre- 
sented in  the  foregoing  eases.  It  has 
been  held,  however,  in  accord  with  State 
EX  REL.  Lattanneb  V.  HiLLS,  that  such 
an  obligation  is  upon  a  sufficient  con- 
sideration. Hurd  V.  Kelly  (1879)  78  N. 
Y.  588^  34  Am.  Eep.  567,  where  a  bond 
given  by  a  number  of  obligors,  who  bound 
themselves  severally  in  separate  amountsy 
each  for  himself,  and  not  for  the  others, 
to  a  bank,  for  the  purpose  of  being 
exhibited  as  an  asset,  was  held  to  be 
upon  a  sufficient  consideration.  The 
bond  itself  recited  that  it  was  upon  the 
consideration  that  the  bank,  upon  the  re- 
quest of  each  of  the  obligors,  continue 
its  ordinary  business  after  a  date  there- 
in stated,  and  upon  the  mutual  covenants 
contained  in  the  instrument.  The  bank 
did  continue  its  business  after  the  date 
stated,  when  a  receiver  was  appointed. 
The  court  states  that  the  '^continuance 
of  its  business  and  the  incurring  of  new 
obligations  by  the  bank,  incident  to  such 
continuance,  was  a  good  consideration." 
Apparently,  the  defendant  in  the  case 
was  not  connected  with  the  bank.  Oth- 
ers of  the  obligors  were  trustees  of  the 
bank.  W.  A,  E. 
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DR.  RAYMOND  WALLACE 
v. 

A.  J.  COX,  Plff.  in  CertiorarL 

(—  Tetin.  -— ,  188  S.  W.  611.) 

Parent  and  child  —  liability  for  siir<' 
peon's  bill. 

A  father  whose  advice  is  sought  as  to  the 
desirability  of  an  operation  upon  his  minor 
daughter,  earning  her  own  living  away  from 
home,  and  who  congents  thereto,  and  sug- 

Note.  —  As  to  liability  of  parent  for  nec- 
essaries furnished  minor  child  who  is  living 
away  from  the  parent's  home,  sec  annota* 
tion  following  this  case,  post,  693. 
L.R.A.1917B. 


gests  that  he  would  have  chosen  another 
surgeon  had  he  known  the  fuU  circum- 
stanoes,  may  be  compelled  to  pay  the  sur- 
geon's hill,  since  the  circumstances  do  not 
indicate  that  the  daughter  had  been  fully 
emancipated. 

For  other  caaea,  see  Infanta,  /.  h,  in  Dig. 
i-52  y.  8. 

(October  14,  1916.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgm^it  reversiag  a 
jud^rQient  of  the  Circuit  Court  for  Hamilton 
County  in  defendant's  favor,  in  an  action 
brought  to  recover  for  a  surgical  operation 
and  medical  attendance  upon  his  daughter. 
Afiirmed. 
The  facts  are  stated  in  the  opinion. 
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Messrs.  Hurray,  Draper,  &  Paly,  for 

plaintiff  in  certiorari: 

The  father  is  not  liable  where  the  child 
is  emancipated,  or  is  receiving  the  benefit 
of  its  own  labor. 

Gotts    Y.    Clark,    78    111.    229;    Johnson 
V.     Gibson,    4    E.    D.     Smith,    231;     Var- 
ney  v.  Young,  11  Vt.  268;   Tyler  v.  Arn- 
old, 47  Mich.  564,  11  N.  W.  387;  Farming- 
ton  y.  Jones,  36  K.  H.  271;  Keaton  v.  Davis, 
18  Ga.  457;  Owen  v.  White,  5  Port.  (Ala.) 
435,  30  Am.  Dec.  672;  Stanton  v.  Willson, 
3   Day,   37,   3  Am.   Dec   255;    Manning   v. 
Wells,   86  Hun,  27,  32  N.   Y.   Supp.  601; 
Hunt  V.  Thompson,  4  111.  179,  36  Am.  Dec. 
538;    Ramsey  v.  Ramsey,  121   Ind.  216,  G 
L.R.A.  682,  23  N.  E.  69;  Glynn  v.  Glynn,  94 
Me.  467,  48  Atl.  105;  Weeks  y.  Merrow,  40 
Me.  151;  Foss  v.  Hartwell,  168  Mass.  66, 
37  L.R.A.  589,  60  Am.  St.  Rep.  366,  46  N. 
E.   411;   Angel  v.  McLellan,  16  Mass.   28, 
8  Am.  Dec.  118;  Raymond  v.  Loyl,  10  Barb. 
483;    Ouellet  v.  Gauvin,  Rap.  Jud.  Quebec 
13  C.  S.  542;  Everitt  v.  Walker,  109  N.  C. 
129,   13   S.   E.  860;   Flugel  v.   Henschel,  6 
N.  D.  205,  69  X.  W.  195;  Riddle  v.  Riddle, 

5  Rich.  £q.  31;  Jackson  v.  Mull,  6  Wyo. 
55,  42  Pac.  603 ;  Deane  y.  Annis,  14  Me.  26. 

If  the  authority  of  the  parent  is  abjured 
by  the  child,  without  any  necessity  or  occa- 
sion by  the  parent,  all  legal  obligation  to 
provide  for  the  child  is  at  an  end;  and  in 
such  case  the  parent  cannot  be  made  liable 
for  even  necessaries  furnished  his  child  ex- 
cept by  his  consent. 

Tyler,  Infancy,  §  101;  Parsons,  Contr. 
305;  Chitty,  Contr.  119;  Toncray  v.  Ton- 
cray,  2i  Shannon,  Cas.  410;  2  Story,  Eq. 
1347a;  Gordon  v.  Potior,  17  Vt.  350;  Ray- 
mond v.  Loyl,  10  Barb.  483;  Mortimore  v. 
Wright,  6  Mees.  &  W\  482,  151  Eng.  Re- 
print, 502,  9  L.  J.  Excli.  N.  S.  158,  4  Jur. 
465;  Schouler,  Dom.  Rel.  328. 

Mr.  Joe  Frassrand,  for  defendant  in  cer- 
tiorari : 

The  daughter  was  a  minor,  and  the  father 
was  liable  for  necessaries. 

29  Cyc.  1609,  6089,  De  Wane  v.  Hansow, 

06  111.  App.  575;  Cooper  v.  McXamara,  92 
Iowa,  243,  60  N.  W.  522;  Porter  v.  Powell, 
79  Iowa,  151,  7  L.R.A.  176,  18  Am.  St.  Rep. 
353,  44  N.  W.  295;  Gay  v.  Ballou,  4  Wend. 
403,  21  Am.  Dec.  158;  McGoon  v.  Irvin, 
1  Piuney  (W^is.)  526;  Evans  v.  Evans,  125 
Tenn.  115,  140  S.  W.  746,  Ann.  Cas.  1913C, 
294. 

A  medical  bill  or  bill  for  an  operation  is 
a  necessity. 

Deane  v.  Annis,  14  Me.  26;  Grace  v.  Hale, 
«  Humph.  27,  36  Am.  Dec.  206. 

The  fact  that  the  child  is  living  apart 
from  the  parent  does  not,  of  itself,  eman- 
cipate such  child,  but  emancipation  must  be 
by  agreement  or  the  conduct  of  the  parties. 

Tennessee  Mfg.  Co.  v.  James,  91  Tenn. 
L.R.A.1917B. 


154,  15  L.R.A.  211,  30  Am.  St.  Rep.  865, 
18  S.  W.  262;  Rounds  Bros.  v.  McDaniel 
133  Ky.  669,  134  Am.  St.  Rep.  482,  118 
S.    W.   956,   19   Ann.   Cas.    326. 

Emancipation  must  be  proved,  and  is 
not  presumed. 

Lowell  Y.  Newport,  66  Me.  78;  Lisbon  y. 
Lyman,  49  N.  H.  653. 

The  mere  fact  that  a  child  is  living  away 
from  the  home  of  the  parents  does  not  re- 
lieve the  father  of  furnishing  necessaries, 
or  of  the  duty  of  protection  to  the  child. 

29  Cyc.  1609;  De  Wane  v.  Hansow,  66 
111.  App.  575;  Searsmont  v.  Thorndike,  77 
Me.  504,  1  Atl.  443;  Cooper  Y.  MoNamara, 
92  Iowa,  243,  60  N.  W.  522;  Gay  v.  Ballou, 
4  W>nd.  403,  21  Am.  Dec.  158;  MoGoon  v. 
Irvin,  1  Pinney  (Wis.)  626;  Porter  v.  Pow- 
ell, 79  Iowa,  151,  7  L.R.A.  176,  18  Am.  St. 
Rep.  353,  44  N.  W.  295;  Evans  v.  PJvans, 
125  Tenn.  116,  140  S.  W.  746,  Ann.  Gas 
1913C,  294. 

The  knowledge  of  the  fatlier  that  the 
doctor  was  going,  to  perform  the  operation 
raises  an  implied  promise  to  pay  on  the 
part  of  the  father,  where  he  does  not  ob- 
ject. 

Flugel  V.  Henschel,  6  N.  D.  205,  69  N. 
W.  105;  Riddle  v.  Riddle,  5  Rich.  Eq.  31; 
Jackson  v.  Mull,  6  Wyo.  ^6,  42  Pac.  603. 

WlUiama,  J.,  delivered  the  opinioa  ol  the 
court: 

This  is  a  suit  by  Wallace,  a  praetising 
physician  and  surgeon,  to  reeover  for  a 
surgical  operation  and  attendance  on  BYa 
Cox,  the  seventeen-year-old  daughter  of 
defendant  Cox. 

CoK  formerly  liYed  in  Chattanooga,  bnt 
about  three  years  before  the  occurrence  here 
involved  he  had  removed  to  the  adjoining 
county  of  Bradley.  Two  of  his  daughters, 
Mary  and  Eva,  decided  to  and  did  remain  in 
Chattanooga  to  earn  their  own  living.  This 
they  continued  to  do  without  aid  from  the 
father.  The  two  girls  were  boarding  at  the 
Y.  W.  G,  A.  building  when  the  younger  si^ 
ter,  Eva,  became  ill.  Dr.  Wallace  was  called 
in  by  the  matron,  and,  after  prescribing 
for  Ucr  for  a  time,  decided  that  an  opera- 
tion was  necessary  to  remove  an  ovarian 
tumor.  Mary  Cox  telephoned  the  father  that 
the  doctor  advised  that  Eva  needed  to  be 
operated  on.  The  doctor  had  stated  that 
the  operation  would  be  a  slight  one,  and 
when  the  father  inquired  whether  an  in- 
cision would  have  to  be  made,  Mary  r^* 
plied  that  it  would  not,  and  that  the  oper- 
ation would  be  a  slight  one.  He  replied, 
"W^ell,  then,  if  it  must  be  done,  it  must  bo 
done."  Mary  responded  that  Eva  would  go 
for  the  operation  the  next  day. 

Mary  Cox  testified  that  Dr.  Wallace  did 
not  ask  lier.to  telephone  to  the  father,  and 
that  she  did  not  inform  him  that  she  had 
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done  so  for  several  days  after  the  operation. 
The  surgeon  testifies  that  in  performing  the 
services,  he  looked  to  the  father  for  com- 
pensation. 

t  Defendant  Cox  testified  that  he  failed  to 
hear  the  name  of  the  surgeon  over  the  tele- 
phone; that  had  he  heen  informed  that  an 
incision  was  required,  he  would  have  gone 
to  Chattanooga  and  had  the  operation  per- 
formed by  another  surgeon,  with  whom  he 
was  personally  acquainted;  and  that  he  was 
not  asked  to  and  did  not  promise  to  pay 
for  the  operation. 

The  operation  was  successful.  Bills  were 
sent  to  the  father,  who  paid  no  attention  to 
them;  whereupon  suit  was  brought. 

The  circuit  judge,  sitting  without  the  in- 
tervention of  jury,  held  defendant  Cox  not 
liable.  The  court  of  civil  appeals  divided 
on  the  question,  the  majority  holding  that 
plaintiff  was  entitled  to  recover  as  upon  an 
implied  contract. 


Tenn.  154,  15  L.R.A.  211,  90  Am.  St.  Rep 
865,  18  S.  W.  262;  Rounds  Bros.  v.  HcDan* 
iel,  19  Ann.  Cas.  326,  and  note  (133  Ky.  669, 
134  Am.  St.  Rep.  482,  118  S.  W.  966);  2 
Words  &  Phrases,  2d  series  242. 

The  emancipation  of  a  minor  is  not  to 
be  presumed,  and  must  be  proved;  and  the 
burden  of  proof  is  on  the  father  claiming 
immunity  because  of  it.  Lowell  v.  Newport, 
66  Me.  78;  Lisbon  v.  Lyman,  49  N.  H.  553. 

In  our  opinion  defendant  Cox  did  not  suc- 
cessfully carry  that  burden.  Any  emancipa- 
tion indicated  by  the  proof  was  limited  or 
partial,  not  general  or  complete.  The  effort 
of  the  daughter  to  earn  her  own  support  was 
praiseworthy  and  tended  to  lift  a  burden 
that  rested  on  the  father  himself,  and  the 
courts  should  be  slow  to  permit  the  fact  to 
become  a  shield  for  his  protection,  at  least 
where  a  full  emancipation  is  not  shown, 
llie  restoration  of  the  daughter  in  conse- 
quence of  the  surgical  operation  was  it«e]f 


The  liability  of  m  father   for  necessary    beneficial  to  the  father,  since  it  gave  the 


medical  attention  given  a  child  who  has  not 
remained  as  a  member  of  his  immediate 
family  is  a  question  upon  which  the  authori- 
ties are  at  least  in  apparent  conflict.  Cases 
fairly  supporting  either  of  the  opposing  rul- 
ings of  the  lower  courts  may  be  found,  but 
a  number  of  those  holding  with  the  judg- 
ment of  the  circuit  court  take  color  from 
English  cases  which  proceed  upon  the  prin- 
ciple that  a  father  is  under  only  a  moral 
obligation  to  support  his  child. 

The  obligation  of  the  parent  to  support 
his  child  at  common  law  was  not  well  de- 
fined, but  in  this  state,  it  has  been  held, 
more  nearly  in  accord  with  the  natural  sense 
of  justice,  that  the  obligation  is  not  merely 
moral,  but  legal,  and  enforceable  as  a  legal 
common-law  duty.  Toncray  v.  Toncray,  2 
Shannon,  Cas.  40S. 

It  therefore  follows  that  if  the  parent 
neglects  that  duty,  any  other  person  who 
supplies  such  necessary  attention  to  the 
child  is  deemed,  ordinarily,  to  have  con- 
ferred a  benefit  on  the  delinquent  parent,  for 
which  the  law  raises  an  implied  promise  to 
pay  on  tlie  part  of  the  parent. 

The  conflict  in  the  authorities,  above  re- 
ferred to,  is  due  in  large  part  to  the  view  the 
respective  courts  entertain  of  the  extent  in 
the  given  case  of  the  emancipation  of  the  ab- 
sent child. 

''Emancipation"  of  a  child  is  the  relin- 
quishment by  the  parent  of  control  and 
authority  over  tlie  child,  conferring  on  him 
the  right  to  his  earnings  and  terminating 
the  parent's  legal  duty  to  support  the  child. 
It  may  be  express,  as  by  voluntary  agree- 
ment of  parent  and  child,  or  implied  from 
such  acts  and  conduct  as  import  consent;  it 
may  be  conditional  or  absolute,  complete  or 


daughter  ability  to  further  relieve  him,  un- 
less we  are  to  assume,  to  his  and  the  law's 
discredit,  that  he  no  longer  owed  the  duty 
to  receive  and  provide  for  her  as  an  invalid 
in  his  home. 

A  well-reasoned  case  in  point  as  to  eman- 
cipation is  Porter  v.  Powell,  79  Iowa,  151, 
7  L.R.A.  176,  18  Am.  St.  Rep.  363,  44  N.  W. 
295,  where  it  was  held  that  a  father  was  li- 
able for  a  physician's  services  to  his  minor 
daughter,  seventeen  year  of  age,  attacked 
by  typhoid  fever,  30  miles  from  her  father's 
home,  at  a  place  where  she  had  resided  for 
a  period  of  three  years,  earning  and  con- 
trolling her  own  wages,  and  providing  her- 
self with  clothing,  the  father  not  furnishing 
or  agreeing  with  the  daughter  to  furnish  her 
any  means  of  support,  but  consenting  to  her 
absence  from  home.  The  court  said: 
"There  being  no  direct  evidence  as  to  the 
purposes  of  the  defendant  with  respect  to 
his  daughter,  we  are  to  say  with  what  in- 
tention he  c<msented  to  his  daughter's  going 
and  remaining  away  from  his  home  as  she 
did.  That  he  intended  she  should  control 
her  own  earnings,  at  least  until  such  time 
as  he  should  declare  otherwise,  is  evident; 
but  that  it  was  ever  his  intention  that  if, 
by  sickness  or  accident,  she  should  be  ren- 
dered unable  to  support  herself,  he  would 
not  be  responsible  to  those  who  might  minis- 
ter to  her  actual  necessities,  we  do  not  be- 
lieve. Such  an  inference  from  these  facts 
would  be  a  discredit  to  any  fat>her.  Tn  our 
view,  there  was,  at  most,  but  a  partial  eman- 
cipation,— an  emancipation  from  service  for 
an  indefinite  time.  The  father  had  a  right 
at  any  time  to  require  the  daughter  to  re- 
turn to  his  home  and  service;  and  she  had 
a  right  at  any  time  to  return  to  his  ser- 
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and  rapport.  There  was  no  sncfa  emancipa- 
tioR  as  exempted  the  father  from  liability 
for  actual  necessaries  furnished  to  his 
daughter.  In  view  of  the  legal  as  well  as 
the  moral  duty  of  appellant  to  furnish  nec- 
essary support  to  his  daughter  during  mi- 
nority,  and  especially  when  unable,  from  in- 
fancy, disease,  or  accident,  to  earn  her  own 
necessary  support,  we  think  he  may  well  be 
understood  as  promising  payment  to  any 
third  person  for  actual  necessaries  furnished. 
.  .  As  already  stated,  what  are  nec- 
essaries must  be  determined  from  the  facts 
of  each  case.  What  would  be  necessary  sup- 
port to  a  child  in  sickness  would  not  be 
necessary  in  health.  The  services  sued  for 
were  evidently  necessary  for  the  support 
and  well-being  of  the  defendant's  daughter." 

That  there  was  in  the  case  before  us  no 
complete  emancipation,  freeing  the  parent 
from  liability  for  such  neceesary  attention, 
is  manifest  from  his  own  testimony,  which 
shows  he  stood  ready,  in  one  aspect>  to  im- 
pose his  own  will  as  to  the  employment  of 
another  surgeon,  preferred  by  him,  and  by 
the  further  fact  tliat  the  daughters  appealed 
to  him  for  consent  to  the  operation,  which 
he  gave. 

The  modem  tendency  among  women  and 
girls  to  earn  a  living  frequently  gives  occa- 


sion for  absence  from  home,  and  that  fact 
should  not  readily  be  held  to  deprive  them  of 
a  claim  to  support  in  a  time  of  need.  Slight 
circumstances,  if  necessary,  will  be  allowed 
to  c<mtrol  the  dedsion. 

Thus,  if  a  minor  daughter  is  from  home 
for  temporary  employment,  leaving  part  of 
her  clothing  and  bedding  at  home,  even 
though  she  received  wages  for  her  labor  for 
her  own  use,  it  is  not  so  uncommon  an  oc- 
currence as  to  authorize  an  inference  of  such 
a  change  in  the  parental  and  filial  ties  as  to 
constitute  an  emancipation.  Searsmont  t. 
Thomdike,  77  Me.  504,  1  Atl.  448. 

We  have  in  this  case  no  element  of  aban- 
donment of  the  parent  by  the  child,  or  defi- 
ance of  authority  by  the  latter,  and  no  plac- 
ing of  herself  under  the  protection  of  anoth- 
er. The  ruling  in  the  case  of  Toncray  t. 
Toncray,  supra,  is  not  in  point.  There  the 
suit  was  by  a  pure  volunteer,  and  some  of 
the  elements  just  noted  appeared. 

We,  therefore,  are  of  opinion  that  in 
the  circumstances,  showing  only  a  partial 
emancipation  and  the  assent  of  the  father  to 
an  operation  being  performed,  there  arose  a 
promise  on  his  part  to  pay,  implied  by  law. 

The  proper  result  was  reached  by  the 
Court  of  Civil  Appeals,  and  its  judgment  is 
affirmed. 


Annotatioii— 


Earlier  cases  considering  the  question 
under  annotation  will  be  found  in  note 
to  P.  J.  Huneycutt  &  Co.  v.  Thompson, 
40  L.R.A.{N.S.)  488. 

Since  the  earlier  note  it  has  been  held 
in  HoUand  v.  Hartley  (1916)  171  N.  C. 
376,  88  S.  E.  607,  that  uncontradicted 
evidence  that  a  father  permits  his  son 
to  work  for  himself,  to  remain  away 
from  the  parental  roof,  and  to  receive 
and  spend  the  earnings  of  his  own  labor, 
shows  an  intention  on  the  part  of  the 
father  to  release  parental  control  and 
emancipate  his  son,  so  that  he  will  not 
be  liable  for  the  care  and  maintenance 
of  such  child,  in  the  absence  of  an  ex* 
press  promise  to  pay  for  the  same. 

In  Sassaman  v.  Wells  (1913)  178  Mich. 
167,  144  N.  W.  478,  where  a  minor  son 
left  home  to  attend  school,  contrary  to 
his  father's  wishes,  the  father  during 
such  time  not  contributing  to  the  son's 
support,  it  was  held  that  the  father  was 
not  liable  for  medical  services  rendered 
to  the  son,  where  he  had  no  knowledge 
of  his  illness,  although  information  there- 
of could  easily  have  been  given  to  the 
father.     The  court  refused  to  consider 

the  question  whether  the  son  had  been 
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emancipated,  but  predicated  the  nonlia- 
bility on  the  laok  of  the  son's  authority, 
either  express  or  implied,  to  pledge  his 
father's  credit,  and  also  on  the  lack  of 
an  express  contract  between  the  physi- 
cian and  the  father.  The  court  stated 
that  '^it  is  manifest  that  the  son  had 
neither  express  nor  implied  authority  to 
pledge  his  father's  credit.  The  plaintiff 
made  no  express  contract  with  the 
father,  the  defendant,  nor  were  the  serv- 
ices rendered  under  circumstances,  such 
as  the  knowledge  of  the  father,  from 
which  generally  a  promise  to  pay  for 
them  would  be  implied.  If  defendant  is 
liable,  it  is  because  of  some  general  moral 
or  legal  duty  to  provide  necessaries  for 
his  son,  failing  in  which  a  stranger  might 
supply  them  at  his  expense.  .  .  . 
There  was  some  evidence  of  a  real  need 
for  medical  services,  none  of  a  failure 
of  duty  on  the  part  of  the  father.  Nor 
was  there  any  exigency,  such  as  the  im- 
minent peril  of  the  son  and  his  distance 
from  home,  to  take  the  case  out  of  the 
rule  that  parental  duty  must  be  neglect- 
ed before  a  stranger  may  supply  what 
the  parent  ought  to  supply,  at  the  ex- 
pense of  the  parent."  J.  EL  B. 
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MRS.  THOMAS  MoC.  HYMAN 

T. 

SUCCESSION  OF  WILLIAM  8.  PARKER- 
SON,  Appt. 

(—  La.  — ,  72  So.  953.) 

Bills  and  notes  —  consideration  —  loss 
on  investment. 

Where,  in  a  suit  by  the  payee  and  holder 
of  promissory  notes  issued  on  their  face 
"for  value  received,"  instituted  against  the 
legal  representatives  of  the  deceased  maker, 
the  defendants  pleaded  want  of  considera- 
tion, held,  that  a  valuable  consideration 
was  proved  by  evidence  showing  that 
the  maker,  a  prominent  attorney,  acting  as 
the  adviser  and  agent  of  the  plaintiff,  had 
unwittingly  invested  her  money  in  forged 
mortgage  notes  certified  to  be  genuine  by 
a  certain  notary  public,  and  who,  on  the 
discovery  of  the  forgery,  had  substituted  his 
own  notes  for  the  forged  notes,  stating  at 
the  same  time  to  the  plaintiff  that  he  was 
in  fault  for  not  exercising  more  care  in 
the  investment  of  her  money. 
For  other  caaeSy  see  Bills  and  Votes,  I.  c,  in 

Dig.  1-52  N.  JSf. 

(November  13,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans,  Division  E,  in  plaintiff's 
favor,  in  an  action  brought  to  reoover  the 
amount  alleged  to  de  due  on  two  certain 
promissory  notes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Merrick,  Gensier,  Si  Schwarz, 
for  appellant: 

An  agent  acting  gratuituously  in  purchas* 
ing  mortgage  notes  for  his  principal  from 
a  notary  of  high  standing,  held  in  high  re- 
gard at  the  time  of  the  purchase,  cannot  be 
held  responsible  for  loss  resulting  from  the 
fact  that  the  notes  were  forged.  As  between 
the  maker  and  payee  of  a  note,  want  of  con- 
sideration, or  partial  want  of  consideration, 
is  a  good  defense. 

1  Dan.  Neg.  Inst.  6th  ed.  §  201,  p.  200; 
Parish  v.  Stone,  14  Pick.  198,  25  Am.  Dec. 
378. 

A  valid  donation  of  a  promissory  note 
can  be  made  only  by  public  act,  and  in  any 
event  a  donation  cannot  be  made  of  the 
donor's  own  note. 

De  Pouilly's  SueceBsion,  22  La.  Ann.  97; 
Pink  V.  Cox,  18  Johns.  146,  9  Am.  Dec.  191; 

Headnote  by  Land,  J. 

Note. —As  to  consideration  for  note  or 
obligation  given  by  attorney  or  agent  to 
cover  loss  on  transactions  conductod  by  him 
for  principal,  see  annotation  following  this 
case,  post,  696. 
L.R.A.1917B. 


Shugart  v.  Shugart,  111  Tmn.  179,  102  Am. 
St.  Rep.  777,  76  S.  W.  821;  Parish  v.  Stone, 
supra. 
Mr.  Walter  S.  Lewis,  for  appellee: 
A  debt  due  by  another  is  a  sufficient  con- 
sideration to  support  the  written  promise 
of  a  third  party  to  pay  it. 

New  Orleans  Gaslight  &  Bkg.  G6.  v. 
Paulding,  12  Rob.  (La.)  378;  New  Orleans 
&  C.  K.  Co.  V.  Chapman,  8  La.  Ann.  98. 

Land,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  as  payee  and  holder  of 
two  promissory  notes  executed  and  signed 
by  the  decedent  on  August  9  and  16,  1913, 
respectively;  one  for  $2,100,  and  the  other 
for  $3,500,  and  both  bearing  interest  at 
the  rate  of  6  per  cent  per  annum  from  date. 

The  petition  alleges  payment  of  interest 
on  the  first  note  up  to  August  9,  1915,  and 
on  the  second  note  up  to  August  16,  1914. 
Both  notes  recite  that  they  were  given  for 
**value  received." 

The  widow  and  testamentary  executor  of 
the  deceased  in  her  answer  admitted  that 
the  plaintiff  was  the  owner  and  hoMer  of 
the  said  notes  executed  by  the  late  William 
S.  Parkerson,  but  denied  that  the  plaintiff 
gave  valuable  consideration  therefor. 

The  defendant  for  further  answer  recited 
the  circumstances  under  which  the  said 
notes  were  given,  which  may  be  briefly  stat- 
ed as  follows: 

The  decedent  as  plaintiff's  agent  invested 
$5,600  of  her  money  in  three  promissory 
notes,  two  purporting  to  have  been  signed 
by  one  Kate  Regan  Gardner,  and  the  third 
by  one  John  Reilly,  the  two  first  purport- 
ing to  be  secured  by  first  mortgage  and 
vendor's  lien,  and  the  third  by  first  mort- 
gage, on  certain  pieces  of  real  estate  in  the 
city  of  New  Orleans,  as  per  acts  of  even  date 
therewith  passed  before  James  J.  Woulfe, 
late  notary  public.  That  upon  the  defalca- 
tion and  exposure  of  the  said  Woulfe  it  de- 
veloped that  the  said  William  S.  Parkerson 
had  been  imposed  upon  and  defrauded,  and 
that  the  said  notes  so  purchased  for  plain- 
tiff from  the  said  Woulfe  were  forgeries  and 
worthless.  That  the  said  Parkerson  there- 
after gave  the  plaintiff  his  own  personal 
notes  (those  sued  on)  for  amounts  equal 
to  the  amounts  of  the  forged  notes  bought 
from  the  said  Woulfe.  That  t*e  said  Park- 
erson was  not  respons!'>le  for  the  loss  suf- 
fered by  the  plaintiff,  "having  exercised  all 
care  and  diligenee  that  he  was  bound  i<u 
exercise  in  making  the  said  investment,  and 
that  the  giving  of  his  own  notes  for  the 
amount  thereof  was  a  pure  gratuity  on  his 
part,  and  was  done  solely  out  'of  his  generos- 
ity and  the  desire  to  spare  petitioner  the 
lofl»  which  she  would  have  otherwise  suf- 
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fered,  and  tliat  the  said  notes  so  given  by 
the  said  William  S.  Parkerson  art:  without 
consideration  and  void." 

The  answer  admits  that  Parkerson  during 
his  lifetime  paid  the  interest  on  said  notes, 
and  took  back  from  the  plaintiff  the  said 
forged  mortgage  notes,  and  made  a  claim 
thereon  in  the  concursus  proceedings  insti- 
tuted by  the  surety  on  the  notarial  bond  uf 
the  said  Woulf,  and  also  filed  a  proof  of 
debt  in  the  matter^  "In  re  James  J. 
Woulfe,  Bankrupt,"  in  the  United  States 
district  court.  The  answer  further  avers 
that  there  may  be  a  small  dividend  declared 
in  the  concursus  proceeding,  which  when 
received  will  be  tendered  by  the  defendant 
to  the  plaintiff.  The  answer  contains  a 
reconventional  demand  for  $126  for  inter- 
est paid  to  the  plaintiff  by  the  defendant 
on  certain  conditions,  which  it  is  alleged 
were  violated  by  the  plaintiff. 

The  case  was  tried,  and  there  was  judg- 
ment for  the  plaintiff  as  prayed  for,  and 
against  the  defendant  on  her  reconventional 
demand.    The  defendant  has  appealed. 

It  is  not  to  be  presumed  that  W.  S.  Park- 
erson intended  to  make  a  donation  or  gift 
to  Mrs.  Hyman.  It  is  admitted  that  he 
purchased  the  three  forged  notes  from  No- 
tary Woulfe,  and  turned  them  over  to  Mrs. 
Hyman  as  representing  the  investment  of 
$^,600  of  her  money.  After  W.  S.  Parker- 
son discovered  that  the  notes  had  been 
forged  by  the  said  notary,  he  had  an  in- 
terview with  Mrs.  Hyman,  the  substance 
of  which,  according  to  her  testimony,  is  as 
follows : 

Mr.  Parkerson,  after  informing  Mrs.  Hy- 
man that  the  three  notes  held  by  her  were 
worthless,  stated  he  would  buy  them  back 
from  her,  and  in  answer  to  her  inquiry 
whether  it  was  fair  for  him  to  lose  the  mon- 
ey, he  said:  "Certainly,  it  is  my  fault; 
I  made  a  bad  investment,  and  1  ought  to 
liave  been  more  careful  in  looking  over  it 
before  investing  your  money.*'  And  he 
further  said:  "Besides,  I  am  better  able 
to  stand  that  loss  than  you  are.  I  make 
between  $25,000  and  $30,000  a  year,  and 
you  have  no  means  of  making  money;  con- 
sequently I  will  buy  these  notes  from  you, 
and  don't  worry,  they  belong  to  me." 

The  next  day  Mrs.  Hyman  delivered  the 
three  notes  to  Mr.  Parkerson,  who  gave  her 
his  written  promise  to  pay  6  per  cent  inter- 
est on  them  imtil  they  were  paid.  Later 
the  notes  sued  on  were  substituted.  Mr. 
Parkerson  paid  the  interest  on  the  notes 
during  his  lifetime.  Mrs.  Hyman  left  the 
management  of  her  business  afiiairs  to  Mr. 
Parkerson,  who  was  an  intimate  friend  of 
her  deceased  husband. 

In  the  concursus  proceedings  referred  to 
in  the  answer,  W.  S.  Parkerson  appeared 
L.R.A.1917B. 


as  a  creditor  of  Woulfe,  the  notary,  in  not 
only  the  amounts  of  said  three  notes,  but 
of  ten  others,  "acquired  from  James  J. 
Woulfe  upon  the  faith  of  the  said  Woulfe's 
official  notarial  paraph,  notes  purporting 
and  officially  represented  by  him  to  be  genu- 
ine first  mortgage  notes,"  all  of  which  said 
notes  were  forgeries. 

The  defendant  argues  this  case  as  if  it 
presented  merely  an  ordinary  business  trans- 
action, involving  the  execution  or  transfer 
of  commercial  paper.  As  a  matter  of  fact, 
the  transaction  involved  accounting  and  set- 
tlement between  an  agent  and  liis  principal. 
Parkerson,  the  agent,  was  bound  to  account 
for  the  monev  intrusted  to  liim  for  invest- 
ment.  On  discovering  that  the' money  had 
been  invested  by  him  in  forged  mortgage 
paper  on  the  faith  of  the  official  paraph 
of  a  notary  who  proved  to  be  a  scoundrel, 
Parkerson  did  not  attempt  to  excuse  him- 
self on  the  ground  that  lie  was  not  to  blame, 
but,  according  to  the  testimony  of  Mrs.  Hy- 
man, confessed  his  fault  and  want  of  care 
in  the  premises.  The  fact  that  Parkerson 
on  his  own  motion  substituted  his  own  notes 
for  the  three  forged  notes  is  strong  corrobo- 
ration of  Mrs.  Hyman*8  direct  and  positive 
testimony.  Parkerson  took  the  forged  notes 
as  a  basis  for  a  claim  in  damages  against 
the  notary,  which  he  vigorously  prosecuted 
until  his  death. 

W.  S.  Parkerson,  prominent  lawyer  and 
business  man,  considered  the  question  of  his 
liability  as  agent  to  Mrs.  Hyman,  and  decid- 
ed that  he  was  in  fault  in  not  exercising 
more  care  in  the  investment  of  her  money. 
He  tlien  called  on  Mrs.  Hyman,  admitted 
his  fault,  and  expressed  his  determination 
to  buy  or  take  up  the  forged  notes  at  their 
face  value.  This  was  done  by  the  substitu- 
tion of  the  notes  sued  on.  This  settlement 
was  based  on  an  admitted  legal  liability  on 
the  part  of  Mr.  Parkerson,  and  there  is  no 
evidence  in  the  record  tending  to  show  that 
no  such  liability  existed.  Defendant's  con- 
tention that  Parkerson  was  without  fault 
because  he  purchased  the  forged  notes  on  the 
faith  of  notarial  paraphs  excludes  the  con- 
sideration of  all  otlter  facta  and  ctrcum* 
stances  surrounding  the  transaction,  and  is 
repelled  by  the  admissions  of  the  agent  him- 
self. The  notes  sued  on  import  a  valuable 
consideration,  and  the  record  before  us  dis- 
closes a  valid  consideration  based  on  the 
failure  of  the  agent  to  exercise  due  care 
in  the  investment  of  the  funds  of  his  prin- 
cipal. The  burden  was  on  the  defendant  to 
show  by  clear  evidence  that  the  notes  sued 
on  were  issued  without  adequate  considera- 
tion. 

The  transaction  between  Parkerson  and 
^frs.  Hyman  was  not  a  sale  of  the  worth- 
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less  forged  notes,  which,  as  stated  supra, 
Parkerson  used  as  a  basis  for  his  claim  ex 
delicto  against  the  notary,  alleging  that  he 
(Parkerson)  had  acquired  them  from  said 
notary. 


We  consider  it  unnecessary  to  decide 
whether  the  notes  sued  on  may  he  valid  as 
an  assumpsit  of  the  debt  of  a  third  person 
or  as  a  security. 

Judgment  affirmed. 


Annotatioii — Cootidemtkni  for  note  or  ohlig»tioa  ghren  by  attoriMy  or 
agent  to  cover  lots  on  trmnsactions  oondncted  by  him  for  princqioL 


There  is  very  little  to  be  found  on 
this  subject.  Cases  of  promises  by  at- 
torneys to  clients  usually  relate  to  pre- 
liminary promises  and  raise  the  question 
of  champerty,  though  there  is  at  least 
one  case  in  which  during  a  suit  the  at- 
torney promised  his  client  that  if  non- 
suited the  attorney  would  pay  all  costs, 
and  it  was  held  that  the  promise  was 
without  consideration.  Mitchell  v.  Ball 
(1800)  1  N.  C.  pt.  2,  p.  157  (Conference, 
17)  2  Am.  Dec.  627.  It  would  seem  that 
in  the  principal  case  the  court  might,  if 
necessary,  very  well  have  laid  it  down 
as  a  principle  that  an  attorney  who  in 
a  settlement  with  his  client  voluntarily 
shoulders  a  loss,  and  gives  his  client  an 
obligation  for  the  amount,  will  not  after- 
wards be  permitted  to  question  the  valid- 
ity of  the  obligation. 

There  have  been  cases  concerning 
others  than  attorneys  where  notes  have 
been  made  for  losses.  The  one  next 
referred  to,  however,  seems  possibly 
based  on  the  theory  now  generally  dis- 
carded that  a  mere  moral  obligation  will 
support  a  promise. 

In  Scott  V.  Carruth  (1836)  9  Yerg. 
(Tenn.)  418,  where  a  guardian  had  given 
his  note  to  his  ward  on  account  of  his 
failure  to  collect  a  claim  against  a  third 
person,  the  court,  while  considering  that 
the  claim  against  the  third  person  was 
one  which  the  guardian  ought  to  have 
collected,  also  said:  ''But  in  this  case, 
if  the  legal  liability  of  the  defendant  to 
the  plaintiff  before  the  giving  of  the 
note  were  doubtful,  still,  if  the  defend- 
ant, feeling  that  as  guardian  he  had 
alike  mistaken  his  duty  and  the  rights 
of  his  ward,  and  deeming  it  improper  for 
him  to  involve  him  who  had  been  his 
ward  in  litigation  with  Yowell  as  to  a 
elaim  which  he  himself  should  have  in- 
vestigated, if  feeling  thus,  and  believ- 
ing, as  well  he  might,  that  he  was  placed 
under  a  moral  obligation  to  give  the  note 
in  question,  this  would  constitute  a  suffi- 
cient consideration  to  sustain  an  express 
promise." 

In  Dexter  Sav.  Bank  v.  Copeland 
(1885)  77  Me.  263,  it  was  held  that  a 
note  by  a  cashier  of  a  bank  to  the  bank, 
given  to  make  up  a  loss  for  which  the 
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maker  is  neither  l^ally  nor  morally  re- 
sponsible, is  without  consideration  and 
not  binding  on  the  maker;  but  this  hold- 
ing it  seems  was  not  necessary  to  the  de- 
cision. 

In  Tucker  v.  Haughton  (1852)  9  Cush. 
(Mass.)  350,  where  the  exeentor  and  sole 
l^atee  of  an  indebted  estate  lent  its 
money  to  his  own  firm  and  it  was  lost, 
Shaw,  Ch.  J.,  was  of  the  opinion  that 
if,  after  a  compromise  and  release  of 
such  executor  by  his  successor,  the  re- 
leased executor  made  a  promise  to  a 
creditor  of  the  estate  to  replace  the  loss, 
such  promise  would  be  without  consider- 
ation. He  thought,  however,  that  there 
had  been  no  promise. 

Reference  may  be  made  in  this  connec- 
tion to  Hawley  v.  Farrar  (1828)  1  Vt. 
420,  in  which  it  was  held  that  where  an 
agent  purchases  goods  for  his  principal 
and  delivers  them  unopened  without  neg- 
ligence, a  promise  by  the  i^ent  to  alioV 
something  to  the  principal  on  the  price 
paid,  on  account  of  the  damaged  condi- 
tion of  the  goods,  is  without  considera- 
tion, moral  or  l^al. 

The  question  is  suggested  whether  an 
obligation  given  to  protect  one's  business 
reputation  rests  upon  sufficient  consider- 
ation. An  attorney  or  physician,  an  ar- 
chitect or  broker,  or  other  person,  may 
feel  it  better  for  him  voluntarily  to 
shoulder  a  loss  for  which  he  is  not  to 
blame  than  to  have  such  loss  become  gen- 
erally known.  If  he  voluntarily  g^ves  a 
note  to  his  client  for  the  amount  under 
a  promise  of  silence,  such  promise  is  a 
consideration,  if  it  be  a  legal  consider- 
ation. If  he  voluntarily  gives  such  a 
note  without  any  promise  on  the  part  of 
the  client  at  all,  feeling  that  his  reputa- 
tion will  not  suffer  by  knowledge  of 
a  repaired  loss,  it  is  not  ea^  to  find  a 
technical  consideration,  but  it  is  not  a 
good  thing  that  obligations  given  under 
those  circumstances  should  be  repudiat- 
ed; and  they  perhaps  are  not  likely  to 
be  unless  in  case  of  the  death  or  bank- 
ruptcy of  the  promisor. 

In  England,  whUe  an  obligation  given 
for  a  lost  bet  cannot  be  collected  in  the 
courts,  a  promise  to  pay  if  the  betting 
creditor  will  refrain  from  publishing  the 
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default  has  been  held  to  be  a  perfectly 
good  promise. 

Thus,  in  Hyams  v.  Stuart  King  [1908] 
2  K.  B.  CEnf.)  696,  6  B.  R.  C.  962,  77 
L,  J.  K.  B.  N.  S.  794,  99  L.  T.  N.  S. 
424,  24  Times  L.  R.  675,  62  Sol.  Jo.  651, 
it  was  held  that  a  promise  to  pay  a  bet- 
ting debt  in  a  few  days  if  the  winner 
would  forbear  to  declare  the  loser  a  de- 
faulter was  a  good  contract, — a  bet  be- 
ing void,  and  not  illegal. 

In  Re  Browne  [1904]  2  K.  B.  (Esf.) 
133,  73  L.  J.  K.  B.  N.  S.  446,  62  Week. 
Rep.  384,  90  L.  T.  N.  S.  291,  20  Times 
L.  R.  289,  11  Manson,  148,  a  betting 
creditor  had  written  a  letter  to  the  com- 
mittee of  the  debtor's  club  complaining 
of  the  debtor's  conduct  in  not  paying  his 
debts  ^f  honor,  and  the  debtor,  wiping 
to  have  that  letter  withdrawn,  gave  cer- 
tain cash  and  bills  of  exchange  in  ex- 
change for  a  letter  addressed  to  the  club 
signed  by  the  creditor  withdrawing  the 


previous  letter  of  complaint.  It  was 
held  that  the  bills  were  given  for  an 
altogether  new  consideration  which  was 
not  an  illegal  consideration.  (The  cash 
and  bills  together  were  apparently  less 
than  the  amount  of  the  debt.) 

For  the  general  principles  reference 
may  be  made  to  the  following  notes: 
note  to  Morgan  v.  Hodges,  15  L.R.A. 
438,  on  '/Must  a  claim  be  doubtful  to  sus- 
tain a  compromise;"  note  to  Armijo  v. 
Henry,  26  L.R.A.(N.S.)  275,  on  "May 
void,  invalid,  or  unfounded  claim  be  the 
subject  of  compromise;''  notes  to  Trim- 
ble V.  Rudy,  53  L.R.A.  363,  and  Muir  v. 
Kane,  26  L.R.A.(N.S.)  620,  on  moral  ob- 
ligation as  a  consideration  for  a  prom- 
ise; note  to  Morecraft  v.  Allen,  L.R.A. 
1915B,  1,  on  consideration  for  new 
agreements  abrogating,  altering,  supple- 
menting, or  supplanting  prior  contracts. 

B.  B.  B. 
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COMMONWEALTH  OF  KENTUCKY, 

Appt.9  • 

V. 

J.  H.  RITCHEY  et  al. 

(171  Ky.  330,  188  S.  W.  397.) 

Partnership  *   name  *   snflllclency   of 
surname. 

The  use  of  the  surname  is  sufficient  under 
a  statute  permitting  the  transaetion  of  a 
paitaership  basineBs  under  a  partnership 
name  including  the  true  real  name  of  at 
least  one  of  the  persons  conducting  the 
business,  without  nling  a  certificate  set- 
ting forth  the  names  of  the  members  of  the 
firm,  and  therefore  a  business  may  be  con- 
ducted by  father  and  son  under  a  name  con- 
sisting of  tlie  father's  surname  followed  by 
the  words  "k  son.** 
For  other  cases,  see  Name,  im  Dig.  1-^2 

(October  4,  1916.)  ' 

APPEAIv  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for  Cum- 
berland County  sustaining  a  demurrer  to 
and  dismissing  a  warrant  charging  defend- 

Hote.  —  Hie  question,  What  names  or 
designations  are  wltlun  statutes  requiring 
the  filing  ol  a  certificate  giving  certain  in- 
formation regarding  a  business  conducted 
under  an  assumed  or  fictitious  name,  or  a 
designation  not  showing  the  names  of  the 
persons  interested,  is  considered  in  the  an- 
notation following  Bolen  v.  Ligett,  L.R.A. 
101 6D,  355;  and  see  references  therein  to 
annotation  on  related  questions. 
L..R.A.1917B. 


ants  with  conducting  their  mercantile  busi- 
ness under  an  assumed  name  without  having 
filed  in  the  oiBce  of  the  county  court  the 
statement  required  by  statute.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  M.  Logan,  Attorney  Oeneral, 
and  JD.  O.  MyaU,  Assistant  Attorney  Gen- 
eral, for  appelant: 

The  mere  use  of  the  surname  is  not  sufii- 
cient  to  support  the  provisions  of  §  lOOb  of 
the  Kentucky  Statutes. 

North  y.  Moore,  135  Cal.  621,  67  Pac. 
1037. 

Messrs.  P.  Sandidge  and  C.  R.  Hicks, 
for  appellees: 

Defendants,  engaging  in  business  under 
the  firm  name  of  ''Ritchey  &  Son,"  were  not 
engaged  in  business  under  an  assumed  name, 
did  not  violate  §  190b  of  the  Kentucky  Stat- 
utes by  failing  to  file  the  certificate  in  the 
clerk's  office  of  the  Cumberland  coimty  court 
as  required  by  this  statute. 

.Pendleton  v.  Cline,  85  Cal.  142,  24  Pac. 
650;  Guiterman  v.  Wislion,  21  Mont  458, 
54  Pac.  566;  Castle  Bros.  v.  Graham,  87 
App.  Div.  97,  84  N.  Y.  Supp.  120,  180  N. 
Y.  65.3,  73  N.  E.  1120;  Csatt  v.  Case,  61 
Ohio  St.  392,  55  N.  E.  1004. 

Seule,  J.,  deliTcred  the  opinion  of  the 
court: 

The  object  of  the  commonvrealth  in  prose- 
cuting this  appeal  is  to  obtain  this  court's 
construction  of  $  199b,  Kentucky  Statutes. 
The  only  provisions  of  the  act  necessary  to 
be  considered  are  contained  in  subsections 
1  and  4,  which  are  as  follows : 

''1.  No  person  or  persons  shall  hereafter 
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carry  on  or  conduct  or  transact  business  in 
this  state  under  an  assumed  name,  or  under 
any  designation,  name  or  style,  corporate 
or  otherwise,  other  than  tlie  real  name  or 
names  of  the  individual  or  individuals  con- 
ducting or  transacting  such  business,  unless 
such  person  or  persons  shall  iile  in  the  of- 
fice of  the  clerk  of  the  county  or  counties 
in  which  such  person  or  persons  conduct  or 
transact  or  intend  to  conduct  or  transact 
such  business,  a  certificate  setting  forth  the 
name  under  which  said  business  is,  or  is  to 
be  conducted  or  transacted,  and  the  true 
or  real  full  name  or  names  of  the  person  or 
persons  owning,  conducting  or  transacting 
tlie  same,  with  the  postoffice  address  or  ad- 
dresses of  said  person  or  persons.  Said 
certificate  shall  be  executed  and  duly  ac- 
knowledged by  the  person  or  persons  so  con- 
ducting, or  intending  to  conduct,  said  busi- 
ness.   .    .    . 

**4.  This  act  shall  in  no  way  afTect  or  ap- 
ply to  any  corporation  duly  organized  under 
the  laws  of  this  state,  or  any  corporation 
organized  under  the  laws  of  any  other  state 
and  lawfully  doing  business  in  this  state, 
nor  shall  this  act  be  deemed  or  construed  to 
prevent  the  lawful  use  of  a  partnership 
name  or  designation,  provided  that  such 
partnership  name  or  designation  shall  in- 
clude the  true  real  name  of  at  least  one  of 
such  persons  transacting  business.*' 

It  appears  from  the  record  before  us  that 
the  appellees,  J.  H.  Ritehey  and  F.  O. 
Ritchey,  his  son,  have  been  for  several  years 
past,  and  are  now,  partners  engaged  in  the 
mercantile  business  in  Burkesville,  Cumber- 
land county,  this  state,  under  the  style  and 
firm  name  of  **Ritchey  &  Son."  The  father 
and  son  alone  compose  the  partnership,  and 
are  the  only  persons  owning  an  interest  in 
the  business  conducted  by  them.  In  April 
of  the  present  year  tliey  were  both  arrested 
under  a  warrant  issued  by  the  judge  of  the 
Cumberland  county  court,  which,  in  sub- 
stance, charged  them  with  the  offense  of 
conducting  their  mercantile  business  under 
an  assumed  name,  style,  or  designation, 
without  first  having  filed,  as  required  by  the 
statute  supra,  in  the  ofHce  of  the  clerk  of 
the  Cumberland  county  court,  a  statement 
setting  out  fully  the  name  or  style-  under 
which  their  business  is  conducted  and  the 
true  or  real  full  name  or  names  of  the  per- 
son or  persons  owning  or  conducting  it,  with 
the  postoffice  address  of  such  person  or  per- 
sons. 

The  trial  of  appellees  under  the  warrant 
occurred  in  the  Cumberland  quarterly  court 
and  before  the  county  judge,  to  whom  the 
case  was  submitted  upon  a  demurrer  filed 
by  appellees  to  the  warrant  and  an  agreed 
statement  showing  all  the  faets  as  to  them- 
selves, their  business,  and  ija  what  name  the 
L.R.A.1917B. 


business  is  conducted,  as  stated  above,  and. 
in  addition,  an  admission  by  appellees  that 
they  had  never  filed  in  tlie  office  of  the  coun- 
ty court  clerk  the  written  statement  which 
the  warrant  alleged  to  be  necessary  and  re- 
quired by  the  statute  in  question.  By  the 
judgment  rendered  the  quarterly  court  over- 
ruled appellees'  demurrer  to  the  warrant, 
declared  them  guilty  of  the  offense  charged 
therein,  and  imposed  upon  each  of  them  a 
fine  of  $25.  Appellees  took  an  appeal  from 
that  judgment  to  the  Cumberland  circuit 
court,  in  which  court  a  trial  by  jury  was 
waived,  and  tlic  case  again  submitted  to 
the  court  upon  tlie  demurrer  to  the  warrant 
and  the  same  agreed  facts.  The  trial  re- 
sulted in  a  judgment  sustaining  the  de- 
murrer and  dismissing  the  warrant.  From 
that  judgment  the  commonwealth,  as  pre- 
viously stated,  has  appealed. 

It  will  be  observed  that  the  offense  de- 
fined by  this  statute  is  the  carrying  on,  con- 
ducting, or  transacting  business  under  an 
assumed  name,  or  under  any  designation, 
name,  or  style,  corporate  or  otherwise,  other 
than  the  real  name  or  names  of  the  individ- 
ual or  individuals  conducting  the  bttsineas, 
without  first  having  filed  in  the  office  of  the 
county  court  clerk  of  the  county  in  which 
the  business  is  conducted  a  certificate  set- 
ting forth  the  name  under  which  the  busi- 
ness is  to  be  conducted  and  the  true  or  real 
full  name  or  names  of  the  pers<Mi  or  per- 
sons owning  or  conducting  the  business  and 
their  postoffice  address.  Obviously  the  ob- 
ject of  the  statute  is  to  fix  the  identity  of 
the  person  or  persons  owning  and  conduct- 
ing the  business,  that  the  public  doing  busi- 
ness with  them  may  know  with  whom  they 
are  dealing  and  become  advised  as  to  their 
financial  ability  and  commercial  standing. 
The  question  here  presented  is  whether  J. 
H.  Ritchey  and  F.  0.  Ritchey,  father  and 
son,  by  engaging  in  business  as  partners  un- 
der the  firm  name  of  Ritchey  &  Son  without 
filing  in  the  county  clerk's  office  the  certifi- 
cate referred  to,  are  violating  the  provi- 
sions of  the  statute. 

To  sustain  a  prosecution  against  a  part- 
nership for  a  violation  of  the  statute,  it 
must  be  established  that  they  are  conduct- 
ing the  business  under  an  assumed  name. 
That  fact  is  not  made  to  appear  frcHn  the 
record  in  this  case.  No  part  of  this  firm 
name  is  assumed  or  fictitious.  The  name 
"Ritchey"  is  the  real  or  true  name  of  each 
of  the  members  composing  it.  In  adopting 
the  style  "Ritchey  &  Son"  aa  a  firm  name, 
appellees  gave  the  world  notice  that  the  firm 
is  composed  of  two  persons  each  of  the  name 
of  Ritchey,  as  certainly  as  if  the  firm  name 
were  Ritchey  k  Ritchey;  and  the  style 
Ritchey  &  Son  indicates  that  there  are  but 
two  members  of  the  partnership,  the  flrat 
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being  the  father  and  the  last  his  aon.  There 
is  not  shown  to  be  mny  other  Ritchey  &  Son 
engaged  in  the  mercantile  business  at 
Burkesville;  therefore  the  surname  Kitckey, 
followed  by  the  words  "^  Son,"  as  fully 
established  the  identity  of  the  partners  com- 
posing the  firm  as  would  the  words  ^'Ritohey 
&  Ritdiey"  and  the  addition  of  the  initials 
of  the  Christian  name  of  each  of  theuL 

Subsection  4  of  the  statute  expressly  ex« 
cmpts  from  its  operation  any  partnership 
name  or  designation  that  includes  the  true 
real  name  of  at  least  one  of  the  persons  con- 
stituting the  firm  and  conducting  the  busi- 
ness. So  if,  as  well  argued  by  counsel  for 
appellees,  the  firm  were  composed  of  J.  H. 
Ritchey,  W.  C.  Smith,  and  0.  C.  Jones,  and 
they  were  doing  business  under  the  firm 
name  of  Ritchey  Mercantile  Company,  such 
a  designation  would  exempt  the  firm  from 
the  operation  of  the  statute.  The  surname 
"Ritchey"  here  used  is  equally  applicable 
to  each  member  of  the  firm,  and  as  fully 
identifies  the  personnel  of  of  the  partner- 
ship as  if  the  Christian  name  of  each  of  the 
partners  were  also  given. 

Although  the  question  here  involved  has 
never  been  before  this  court  for  decision,  it 
liase  been  passed  on  in  numerous  other  juris- 
dictions in  construing  similar  and  in  some 
instances  identical  statutes.    Thus,  in  Pen- 


dleton v.  Cliae,  86  Cal.  142,  £4  Pac.  650,  it 
was  held  that  a  firm  name  showing  the  sur- 
names only  of  the  partners  is  not  "a  ficti- 
tious name  nor  a  designation  not  showing 
the  names  of  the  partners."  In  Gniterman 
V.  Wishon,  21  Mont  4&8,  54  Pac.  566,  it 
was  held  that,  where  the  surname  of  all 
the  members  of  the  firm  is  Gniterman,  the 
firm  name  of  Guiterman  Brothers  is  not  a 
fictitious  name,  nor  one  not  showing  the 
names  of  the  partners,  within  the  meaning 
of  §  3280,  Civil  Code  of  1896,  of  that  state 
<Rev.  Codes,  §  5504) .  In  Castle  t.  Graham, 
87  App.  Div.  97,  84  N.  Y.  Supp.  120,  it  was 
held  that  the  name  "Castle  Brothers"  is  not 
an  ''assumed  name,"  nor  one  ''other  than 
the  real  name  or  names  of  the  individual  or 
individuals  conducting  or  transacting  the 
firm  business;"  and  to  the  same  effect  is 
the  opinion  in  Czatt  v.  Case,  61  Ohio  St. 
39*>,  55  N.  E.  1004.  Our  attention  has  been 
called  to  no  case  whjch  can  be  said  to  con- 
flict with  those  referred  to. 

In  the  light  of  the  above  authorities  it  is 
our  conclusion  that  the  statute  in  question 
was  correctly  construed  by  the  Circuit 
Court.  Therefore  its  judgment  dismissing 
Uie  prosecution  and  discharging  appellees 
is  affirmed,  and  this  opinion  is  certified  to 
that  court  as  the  law  of  the  case. 
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WILLIAM  R.  HILL,  by  Next  Friend,  Appt., 

v. 

J.  R.  POIXDEXTER,  Impleaded,  etc. 

(171  Ky.  847,  188  S.  W.  851.) 

Master  and  servant  —  Injury  by  leased 
machine  —  liability. 

The  owner  of  a  steam  roller  is  not  liable 
for  injury  caused  by  the  fright  of  a  horse 
due  to  its  operation  while  it  is  in  posses- 
sion of  a  municipality  to  which  he  has 
leased  it,  and  which  has  agreed  to  pay  the 


wages  of  the  servants  operating  It,  and  the 
cost  of  the  fuel  necessary  to  its  operation. 
For  other  cases,  see   Master  and  Servant, 
I.  b,  in  Dig.  1-^2  N,  S. 

(November  1,  1916.) 

APPEAL  by  plaintiff  frcmi  a  judgment  of 
the  Circuit  Court  for  Harrison  County 
sustaining  a  demurrer  to  a  petition  filed  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 


Note.  —  The  general  question,  which  of 
two  or  more  persons  is  the  master  of  a 
third,  is  considered  at  length  in  the  note  to 
Hardy  v.  .Shedden  Co.  37  L.R.A.  33.  The 
special  phase  of  that  question  which  is  pre- 
sented ny  the  question  as  to  who  is  re- 
sponsible for  the  acts  of  a  driver  furnished 
with  a  hired  vehicle  is  treated  in  the  notes 
to  Frerker  v.  Nicholson,  13  L.R.A.(N.S.) 
1123;  Burns  v.  Michigan  Paint  Co.  16  L.R.A. 
(K.8.)  816;  Morris  v.  Tredo,  25  L.R.A. 
(N.S.)  33;  and  Ash  v.  Century  Lumber  Co. 
38  L.R.A. (N.8.)  973.  For  other  phases  of 
the  general  question  consult  tb(«  Indexes  to 
L.R.A.Notes  under  the  title,  "Master  and 
Servant,"  subtitle,  ''When  the  relation  ex- 
ists." And  see  also  the  title,  "Automobiles." 
I^R.A.1917B. 


If  the  persons  who  were  operating  the 
roller  had  been  held  pro  hac  vice  to  be  the 
servantR  of  the  defendant,  the  question 
mi^ht  have  arisen  whether,  as  a  contractor 
with  the  city,  he  would  have  been  entitled 
to  the  latter's  immunity  from  liability  for 
damages.  On  ^is  question,  see  the  annota- 
tion to  O'Connell  v.  Merchants*  &  P.  Dist. 
Teleg.  Co.  L.RA.1916D,  511,  on  the  right  of 
a  contractor  with  the  public  to  immunity 
which  the  latter  enjoys  from  liability  for 
damages;  and  in  this  connection  see  also  the. 
annotation  to  Schneider  v.  Cahill,  27  L.R.A. 
(N.S.)  1009,  and  Ockerman  T.  Woodward,* 
L.R.A.1916A,  1006.  ' 
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Messrs.  B.  F.  Grasiani  and  T.  B.  King 

for  appellant. 

Messrs.  C.  M.  Jewett  and  M.  O.  Swln- 
fordt  for  appellee: 

The  servants  in  charge  of  the  roller  and 
operating  it  at  the  time  of  the  accident  were 
the  special  agente  or  servants  of  the  city 
of  Cjmthiana,  and  not  the  servants  of  the 
appellee,  Poindexter. 

Byrne  v.  Kansas  City,  Ft.  S.  A;  M.  R.  Go. 
24  h.B.JL  693,  9  C.  C  A.  666,  22  U.  S.  App. 
220,  61  Fed.  605;  Messmer  v.  Bell  &  C.  Co. 
133  Ky.  19,  117  S.  W.  346,  19  Ann.  Cas.  1 ; 
Ballard  k  B.  Co.  v.  Lee,  131  Ky.  412,  115 
S.  W.  732;  Coughlan  ▼.  Cambridge,  166 
Mass.  268,  44  N.  E.  218;  Houseman  v.  Phila- 
delphia Transp.  &  Lighterage  Co.  141  Fed. 
385;  McComb  v.  Baskerville,  20  8.  D.  353, 
106  N.  W.  300;  Samuelian  v.  American  Tool 
&  Mach.  Co.  167  Mass.  12,  46  N.  £.  98,  1 
Am.  Neg.  Rep.  447. 

The  court  acted  properly  in  instructing 
the  jury  that  Coons  was  not  the  servant  of 
appellee,  Poindexter,  for  there  is  no  conflict 
of  testimony  on  that  point  and  the  evidence 
did  not  warrant  its  submission  to  the  jury. 

Central  Consumers  Co.  v.  Booker,  32  Ky. 
L.  Rep.  794,  107  8.  W.  198;  Western  U. 
Teleg.  Go.  v.  Teague,  134  Ky.  601,  121  8. 
W.  484;  Clark  v.  Young,  146  Ky.  377,  142 
8.  W.  1032. 

At  the  time  of  the  accident  the  city  of 
Cynthiana,  in  reconstructing  the  street,  was 
performing  a  governmental  function,  and  is 
therefore  not  liable  for  any  negligence; 
neither  would  appellee,  Poindezter,  be  liable 
for  damages  even  if  he  were  an  independent 
contractor. 

Danville  ▼.  Fox,  142  Ky.  476,  32  L.R.A. 
(N.S.)  636,  134  8.  W.  883;  Ockerman  v. 
Woodward,  165  Ky.  752,  L.R.A.1916A,  1006, 
178  8.  W.  1100;  8chneider  v.  Cahill,  —  Ky. 
— ,  27  L:R.A.(N.8.)  1009,  127  8.  W.  143. 

Olay,  G.,  filed  the  following  opinion: 
Plaintiff,  William  R.  Hill,  an  infant  seven 
years  of  age,  suing  by  his  next  friend,  Riley 
B.  Hill,  brought  this  suit  against  J.  R. 
Poindexter,  Harold  Poindexter,  and  the  city 
of  Cynthiana  to  recover  damages  for 
personal  injuries.  The  city's  demurrer  to 
the  petition  was  sustained.  As  to  the  de- 
fendant J.  R.  Poindexter,  a  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  in 
his  favor.  From  that  judgment,  plaintiff 
appeals. 

^  In  March,  1913,  the  board  of  council  of 
the  city  of  Cynthiana  passed  a  resolution 
providing  for  the  reconstruction  of  Main 
street  imder  the  supervision  of  the  city  en- 
gineer. The  committee,  through  its  chair- 
man, rented  a  steam  roller  from  J.  R.  Poin^ 
dexter,  which  was  placed  in  charge  of  J.  D. 
Coons  as  engineer  and  Obe  Terry  as  fireman. 
L.R.A.1917B. 


A  pony  wliich  was  being  driven  by  plain- 
tiff's mother  took  fright  and  ran  away. 
Plaintiff,  who-  was  in  the  pony  cart,  was 
thrown  out  and  severely  injured.  Accord- 
ing to  Mrs.  Hill's  testimony,  she  saw  the 
roller  when  some  distance  away.  It  was 
moving  in  the  same  direction  she  was 
going.  8he  followed  behind  the  roller, 
thinking  that  when  it  reached  the  next 
street  it  would  either  continue  on  Main 
street  or  turn  out  of  her  way  on  Pleasant 
street.  The  roller,  however,  was  reversed 
and  began  to  back  towards  her.  When  the 
machine  was  about  60  feet  away  the  pony 
began  to  show  evidence  of  fright  and  shied 
to  the  west  side  of  the  street  and  stopped. 
At  that  time  the  fireman  Terry  seemed  to 
be  looking  directly  at  her.  As  the  roller 
continued  to  approach,  the  pony  showed  in- 
creased signs  of  fright  and  finally  bolted 
and  ran  away.  The  evidence  for  defendant 
is  to  the  effect  that  the  pony  never  became 
frightened  until  it  became  even  with  or  it 
passed  the  roller.  The  roller  was  im- 
mediately brought  to  a  standstill,  and  it 
was  then  too  late  to  stop  the  pony. 

In  its  instructions  to  the  jury  the  trial 
court  assumed  that  Terry  was  the  servant 
of  J.  R.  Poindexter,  and  authorized  a  re- 
covery by  plaintiff  if  the  jury  believed  from 
the  evidence  that  Terry  knew,  or  by  tlie 
exercise  of  ordinary  care  could  have  known, 
of  the  pony's  fright  in  time  to  have  stopped 
the  roller  and  prevented  the  accident,  and 
failed  to  use  ordinary  care  to  do  so.  The 
jury  were  also  told  that  Coons  was  not  the 
servant  of  Poindexter,  and  that  they  could 
not  find  for  plaintiff  on  account  of  his  negli- 
gence, if  any.  It  is  insisted  that  a  recovery 
should  have  been  authorized  not  only  for  the 
negligence  of  Terry,  but  also  for  the  negli- 
gence of  Coons,  and  that  the  instructions 
given  by  the  court  were  therefore  erroneous. 
Clearly  the  case  against  Poindexter  turns  on 
whether  or  not  Terry  and  Coons,  the  men  in 
charge  of  the  roller,  were,  at  the  time  of  the 
accident,  Poindexter's  servants  or  the  serv- 
ants of  the  city.  The  substance  of  the  evi- 
dence on  this  point  is  as  follows:  Poindex- 
ter rented  the  roller  to  the  city  for  $6  per 
day,  the  city  to  furnish  fuel  and  water  and 
to  pay  the  men  for  running  it..  Prior  to 
that  time  Terry  had  been  in  Poindexter's 
employ  and  had  operated  the  roller  for  some 
time.  Coons  had  not  been  in  Poindexter's 
employ,  but  was  in  the  employ  of  a  black- 
smith. As  he  was  a  good  engineer,  it  was 
suggested  that  he  be  engaged  t^?  take  eliarge 
of  the  engine  on  that  occasion.  The  work 
I  of  reconstruction  had  been  previously 
ordered  by  resolution  of  the  general  council. 
The  work  was  to  be  under  the  supervision  of 
the  city  engineer.  No  plans  or  specifications 
were  provided  for    the    work.     Terry    and 


BILL  V.  POIND£XT£R. 


701 


Coons  brought  the  nmchine  to  Main  street 
and  reported  to  the  city  engineer.  He  told 
them  what  to  do  and  how  to  do  it.  They 
were  at  all  times  subject  to  his  directions 
and  control. 

In  our  opinion  the  facts  of  this  case  bring 
it  within  the  rule  announced  in  Byrne  ▼. 
Kansas  City,  Ft.  S.  &  M.  R.  Oo.  24  L.R.A. 
693,  9  C.  C.  A.  MQ,  22  U.  8.  App.  220,  61 
Fed.  605.  There  a  railroad  company  had 
rented  to  a  bridge  company  its  engine, 
engineer,  and  its  fireman.  While  doing  the 
business  of  the  bridge  company  the  plaintiff 
was  injured  tiirough  the  negligence  of  the 
engineer.  It  was  held  that  the  railroad 
company,  the  owner  of  the  engine,  and  the 
original  employer  of  the  engineer  were  not 
liable  for  the  injury.  In  reaching  this  con- 
clusion the  court,  speaking  through  Judge 
Taft,  said:  "On  this  state  of  facts  we  are 
clearly  of  the  opinion  that  the  court  was 
right  in  holding  that  the  railway  company 
was  not  responsible  for  the  acts  of  the  en- 
gineer and  fireman  in  running  the  engine 
which  killed  Nason.  They  were,  it  is  true, 
general  servants  of  the  railway  company, 
but  at  the  time  of  the  accident  they  were 
engaged  in  the  work  of  the  bridge  company, 
were  subject  to  the  orders  of  the  bridge 
company's  officers,  and  in  what  they  did  or 
failed  to  do  were  acting  for  the  bridge  com- 
pany. The  question  is  one  of  agency.  The 
result  is  determined  by  the  answer  to  the 
further  questions.  Whose  work  was  thi  serv- 
JMt  doing?  and  under  whose  control  was 
he  doing  it?  The  railway  company  had 
simply  lent  its  general  serrants  to  become 
apecial  or  partieuiar  servants  of  the  bridge 
company,  had  for  the  time  parted  with  con- 
trol over  them,  and  was  not  responsible  for 
their  acts  while  in  the  service  and  under  the 
control  of  their  temporary  master." 

Among  the  cases  cited  to  sustain  this 
view  are  the  following:  I>onovan  v.  Laing, 
W.  &  D.  Constr.  Syndicate  [1893]  1  Q.  B. 
IS29,  63  L.  J.  Q.  B.  N.  S.  25,  4  Reports,  317, 
68  L.  T.  K.  S..512,  41  Week.  Rep.  455,  57  J. 
P.  5S3 ;  Rourke  v.  White  Moss  Colliery  Co. 
L.  R.  2  C.  P.  Div.  206,  46  L.  J.  C.  P.  N.  8. 
283,  36  L.  T.  N.  8.  49,  25  Week.  Rep.  263; 
Powell  V.  Virginia  Constr.  Co.  88  Tenn.  002, 
17  Am.  St.  Rep.  925, 13  S.  W.  691;  Miller  v. 
Minnesota  &  N.  W.  R.  Co.  76  Iowa,  655, 
14  Am.  St.  Rep.  258,  39  N.  W.  188.  In  the 
first  case  mentioned  above  the  defendants 
contracted  to  lend  to  a  firm  who  were  en- 
gaged in  loading  a  ship  at  their  whari,  a 
crane,  with  a  man  in  charge  of  it.  The  man 
in  charge  received  directions  from  the  firm 
or  their  servants  as  to  the  working  of  the 
crane,  and  the  defendants  had  no  control 
in  the  matter.  Plaintiff,  who  was  a  serv- 
ant of  the  wharfingers,  was  struck  by  the 
crane  and  injured,  by  reason  of  the  negli- 
I^R.A.1917B. 


gence  of  the  man  in  charge  of  it,  and  sued 
the  defendants  on  the  ground  that  the  negli- 
gence was  the  act  of  their  servant.  It  was 
held  that,  though  the  man  in  charge  of  the 
crane  remained  the  general  servant  of  the 
defendantsi  yet,  as  they  had  parted  with 
the  pow^  ol  ooatroUing  him  in  the  work  in 
which  he  was  engaged,  they  were  not  liable 
for  his  negligence  while  so  en^loyed.  In  de- 
livering judgment  Lord  V^vr  said:  ''In 
this  case  the  crane  and  the  man  to  work  it 
were  lent  by  the  defendants  to  Jones  k 
Company  for  a  consideration,  and  to  be  used 
in  the  manner  I  have  described.  For  some 
purposes,  no  doubt,  the  man  was  the  servant 
of  the  defendants.  Probably,  if  he  had  let 
the  crane  get  out  of  order  by  his  neglect, 
and,  in  consequence,  anyone  was  injured 
thereby,  the  defendants  might  be  liable; 
but  the  accident  in  this  case  did  not  happen 
from  that  eauae,  but  from  the  manner  of 
working  the  crane.  The  man  was  bound  to 
work  the  crane  according  to  the  orders,  and 
under  the  entire  and  absolute  control,  of 
Jones  k  Company.  That  being  so,  whose 
servant  was  the  man  in  charge  of  the  crane 
as  to  the  working  of  it?  It  is  true  that  the 
defendants  selected  the  man  and  paid  his 
wages,  and  these  are  circiunstances  which, 
if  nothing  else  intervened,  would  be  strong 
to  show  tiiat  he  was  the  servant  of  the  de- 
fendants. So,  indeed,  he  was  as  to  a  great 
many  things;  but  as  to  the  working  of  the 
crane  he  was  no  longer  their  servant,  but 
bound  to  work  under  the  orders  of  Jones  &> 
Company;  and  if  they  saw  the  man  miscon- 
ducting himself  in  working  the  crane,  or 
disobeying  their  orders,  they  would  have  a 
right  to  discharge  him  from  that  employ- 
ment. ThiB  oonelusion  hardly  requires  au- 
thority, but  there  is  authority  for  it,  with- 
out going  back  to  an  earlier  date,  in  the  case 
of  Rourke  v.  White  Moss  Colliery  Co.  L.  R.  2 
C.  P.  Div.  205,  46  L.  J.  C.  P.  N.  S.  283,  3(J 
L.  T.  N.  S.  49,  25  Week.  Rep.  263." 

Judgments  were  also  delivered  by  Lord 
Justices  Lindley  and  Bowen,  who  followed 
the  same  line  of  reasoning.  A  different  rule 
applies  in  what  is  known  as  ''carriage 
oases."  The  reason  for  this  distinction  is 
pointed  out  by  Lord  Justice  Bowen  in  Dono- 
van V.  Laing,  W.  k  D.  Constr.  Syndicate, 
supra,  in  the  following  language:  "The 
principal  part  of  the  argument  for  the  plain- 
tiff was  founded  on  what  may  be  called  the 
carriage  cases  (Laugher  v.  Pointer,  5  Barn 
&  C.  547,  108  £ng.  Reprint,  204,  8  Dowl.  k 
R.  550,  4  L.  J.  K.  B.  309,  and  Quarman  v. 
Burnett,  6  Mees.  k  W.  499,  161  Eng.  Re- 
print, 500,  9  L.  J.  Exch.  N.  8.  308,  4  Jur. 
969),  but  they  really  have  nothing  to  do 
with  the  point  presented  in  this  appeal.  If 
a  man  lets  out  a  carriage  on  hire  to  another, 
he  in  no  sense  places  the  coachman  under 
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the  control  of  the  hirer,  except  that  the 
latter  mav  indicate  the  destination  to  which 
he  wishes  to  be  driven.  The  coachman  does 
not  become  the  servant  of  the  person  he  is 
driving,  and  if  the  coachman  acts  wrong- 
fully, the  hirer  can  only  complain  to  the 
owner  of  the  carriage.  If  the  hirer  actively 
interferes  with  the  driving,  and  an  injury 
occurs  to  anyone,  the  hirer  may  be  liable, 
not  as  the  roaster,  but  as  the  procurer  and 
cause  of  the  wrongful  act  complained  of.  In 
the  present  case  the  defendants  parted  for 
a  time  with  control  over  the  work  of  the 
man  in  charge  of  the  crane  and  their  re- 
sponsibility for  his  acts  ceased  for  a  time." 
In  the  case  under  consideration  Poindex- 
ter  did  not  contract  to  grade  the  street.  He 
was  not  present  and  did  not  assume  control 
of  the  work.  He  merely  let  the  roller  to  the 
city  under  a  contract  by  which  the  city,  in 
addition  to  paying  him  $6  a  day,  agreed  to 


pay  the  wages  of  the  men  in  charge  of  the 
roller,  together  with  the  cost  of  fuel  and 
water.  The  accident  did  not  happen  from 
any  defect  in  the  roller.  It  did  not  liappen 
while  the  roller  was  being  conveyed  to  the 
place  of  injury.  It  happened  after  the  men 
had  reported  to  the  city  engineer,  and  were 
then  subject  only  to  his  control  and  direo- 
tions.  Even  though,  in  a  general  sense, 
Terry  and  Coons  were  tlie  servants  uf 
Poindexter,  he  is  not  liable  for  their  negli- 
geiKse  occuning  while  they  were  engaged  in 
the  special  service  of  the  city  and  acting 
solely  under  its  orders  and  direction.  It 
follows  that  Poindexter  was  entitled  to  a 
peremptory  instrnction.  Plaintiff  was  not 
prejudiced,  therefore,  by  the  trial  court's 
refusal  to  authorize  a  recovery  based  on  the 
negligence  of  Coons. 
Judgment  affirmed. 
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MICHAEL  HERLTHY,  Exr.,  etc.,  of  Dennis 
Herlihy,  Deceased,  Respt., 

V. 

DAN  J.  DONOHUE  et  al.,  Appts. 

(52  Mont  601,  163  Pac.  164.) 

3111  itia  —  personal  liability  for  desUmc* 
tlon  of  property. 

1.  ^Militia  officers  called  to  suppress  an 
insurrection  are  personally  liable  for  de- 
stroying without  hearing  or  adjudication 
the  stock  of  a  saloon  keeper  for  neglecting 
to  obey  an  order  to  keep  his  saloon  closed 
between  specified  hours,  Avhere  there  is  noth- 
ing to  show  necessitv  for  such  destruction, 
such  as  a  threat  of  the  rioters  to  break  into 
the  building  to  secure  the  liquor,  so  that  its 
destruction  was  necessary  to  prevent  the 
excesses  which  might  follow  the  free  access 
of  diHorderly  persons  to  it. 

For  other  cases,  see  Militia,  i^  Dig,  1-52 
N,  8, 

Same  -^  liability  of  snborcllnate  ofllcers. 

2.  Subordinate  militia  officers  are  not  per- 
sonally liable  for  obeying  an  order  of  their 
superior  to  destroy  a  stock  of  liquor  of  one 
who  neglected  to  obey  an  order  to  close  his 
saloon  between  certain  hours,  if  the  order 
might  have  been  justified  under  certain  cir- 
cumstances. 

For  other  cases,  see  Militia,  in  Dig.  1-52 

y.  8. 

(November  10,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Silver   Bow 

Note.  —  The  civil  and  criminal  responsi- 
bility  of   soldiers   and   militiamen    is   con- 
sidered  in   the   note   to   Franks   v.   Smith, 
L.R.A.1015A,  1143. 
L.R.A.iniTB. 


County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  alleged 
wrongful  destruction  of  plaintifTs  property. 
Affirmed  against  defendant  Donohue. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Poindexter,  Attorney  Gen- 
eral, \V.  H.  Poorinan,  Assistant  Attorney 
General,  Jesse  B.  Roote,  and  !£•  C.  Hop- 
kins for  appellants. 

Messrs.  M.  J.  Boepker,  CdwiA  M. 
Lamb,  and  Maury,  Tentpleman,  A 
Davies,  for  respondent: 

Defendants  were  liable  to  plaintiff,  ihere 
being  no  necessity  for  the  destruction  of 
his  property. 

McLaughlin  v.  Green,  50  Miss.  465^  Fluke 
V.  Canton,  31  Okla.  718,  123  Pac.  1049: 
Franks  v.  Smith,  142  Ky.  232,  L.R.A.1915A, 
1141,  134  B.  W.  484,  Ann.  Cas.  1912D, 
319;  Ex  parte  Milligan,  4  Wall.  2,  125,  18 
L.  ed.  281,  297;  Re  McDonald,  49  Mont. 
454,  L.R.A.1915B,  988,  143  Pac.  947,  Ann. 
Cas.  1916A,  1166;  0*Shee  v.  Stafford,  122 
La.  444,  47  So.  764,  16  Ann.  Cas.  1163; 
Hale  v.  Lawrence,  21  N.  J.  L.  714,  47  Am. 
Dec.  190;  Meadows  v.  Gulf,  C.  &  S.  F.  R. 
Co.  46  Tex.  Civ.  App.  466,  107  S.  W.  83; 
2  Hare,  Am.  Const.  Law.  pp.  760,  et  seq.  p. 
906,  chap.  41 ;  Hogue  v.  Penn,  3  Bush,  663, 
96  Am.  Dec.  274;  Lake  Shore  &  M.  8.  K. 
Co.  v.  Felton,  43  G.  0.  A.  189,  108  Fed.  227. 

Holloivay,  J.,  delivered  the  opinion  of 
the  court: 

On  September  1, 1914,  the  governor  of  this 
state  issued  a  proclamation  declaring  the 
county  of  Silver  Bow  in  a  state  of  insurrec- 
tion. A  portion  of  the  organised  militia 
under  the  command  of  Major  Dan  J.  Don- 
ohue, with  William  Morse  and  Wade  Gohel, 
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subordinate  officers,  was  ordered  to  the 
scene  of  the  trouble  for  the  declared  pur- 
pose of  restoring  peace  and  good  order 
and  rehabilitating  the  civil  authority  in 
that  county.  Upon  taking  command  of  the 
troops.  Major  Donohue  issued  an  order, 
closing  saloons  and  other  places  where  in- 
toxicating liquors  were  for  sale.  This  order 
was  therafter  modified  so  as  to  permit  such 
places  to  be  open  for  business  from  8  a.  m. 
until  7  P.  M.  daily.  On  September  19th 
Major  Donohue  ordered  Moree,  Gobel,  and 
certain  enlisted  men  to  take  from  the  sa- 
loon of  Dennis  Herlihy  the  stock  of  liquors 
therein  and  destroy  the  same,  and,  the  order 
having  been  executed,  this  action  in  tres- 
pass \v9.B  brought  to  recover  actual  damages 
to  the  amount  of  the  value  of  the  property 
destroyed,  and  punitive  damages  in  the  sum 
of  $1,000. 

The  complaint  alleges  the  ownership  and 
value  of  the  property,  the  trespass  and  de- 
struction of  the  property,  and  that  the  de- 
fendants acted  wrongfxilly  and  with  malice. 
The  answer  consists  of  a  general  denial  and 
certain  affirmative  allegations,  which  set 
forth  the  proclamation  of  the  governor,  the 
original  and  amended  order  by  the  com- 
manding officer,  and  allege  that  the  plaintiff, 
Dennis  Herlihy,  while  the  amended  order 
was  in  full  force  and  effect,  and  with  knowl- 
edge of  such  order,  wilfully  violated  the 
same  by  opening  his  saloon  and  dispensing 
intoxicating  liquors  within  the  prohibited 
hourfl  on  September  17  th;  that  at  the  time 
there  was  great  disorder  in  Silver  Bow 
county;  that  the  commanding  officer  "had 
reason  to  believe  and  to  expert  that  certain 
of  the  insurrectionists  in  said  county,  and 
law  breakers  therein,  would  cause  riots  to 
occur,  and  do  violence  to  both  property  and 
human  life;  that,  in  view  of  these  facte,  said 
commanding  officer  of  said  military  forces 
lielieved  that  it  was  imperatively  necessary 
to  forbid  the  sale  or  distribution  or  giving 
away  of  intoxicating  liquors  later  than  7 
o'clock  in  the  evening  and  before  8  o'clock 
in  the  morning;  and»  in  order  to  prevent 
Hie  plaintiff  herein  from  furnishing  liquors 
to  persons  within  the  hours  during  which 
persons  were  forbidden  to  sell  or  furnisli 
liquors  to  others,  the  said  commanding  of- 
ficer, with  certain  of  his  subordinate  officers 
and  soldiers,  destroyed  the  said  stock  of 
liquors  belonging  to  the  plaintiff  herein  as 
a  necessary  measure  to  prevt^nt  drunken- 
ness, breaches  of  the  peace,  and  rioting,  and 
as  an  example  to  other  retail  liquor  dealers, 
to  prevent  them,  as  well  as  the  plaintiff 
herein,  from  either  selling  or  giving  away 
intoxicating  liquors  later  than  7  o'clock  in 
the  evening  and  before  8  o'clock  in  the 
morning." 

The  reply  admits  the  official  character  of 
L.R.A.1917B. 


each  of  the  defendants;  admits  that  the 
proclamation,  the  order,  and  amended  order 
were  issued;  that  the  appealing  defendants 
destroyed  the  property  in  question,  and  de- 
nies all  other  facts  pleaded  by  'way  of  de- 
fense. After  issues  were  joined,  but  before 
trial,  Dennis  Herlihy  died,  and  the  executor 
of  his  last  will  was  substituted  as  a  party 
to  the  action.  Upon  the  trial  plaintiff 
abandoned  his  claim  for  punitive  damages, 
made  out  a  prima  facie  case  in  other  re- 
spects, and  called  Major  Donohue  as  a  wit- 
ness to  prove  the  destruction  of  the  prop- 
erty. On  cross-examination  counsel  for  de- 
fendants sought  to  prove  the  facts  pleaded 
in  the  answer  and  denied  by  the  reply,  but 
the  offered  evidence  was  excluded  as  not 
within  the  range  of  proper  cross-examina- 
tion. In  their  case  in  chief,  defendants 
again  offered  the  same  character  of  evidence, 
but  it  was  ol)jected  to  upon  the  following, 
among  other,  grounds:  'That  there  is  no 
plea  in  the  answer  that  the  destruction  of 
the  property  or  any  of  the  property  was  at 
all  necessary  to  prevent  the  increasing  or 
spreading  out  of  the  insurrection  or  to  aid 
in  suppressing  any  insurrection." 

The  objection  was  sustained;  and  the  evi- 
dence was  excluded.  The  court  dismissed 
the  action  as  to  certain  other  defendants 
originally  joined,  and  directed  a  verdict  in 
favor  of  plaintiff  and  against  these  appeal- 
ing defendants,  leaving  to  the  jury  for  de- 
termination the  amount  of  compensatory 
damages  only.  From  a  judgment  entered 
upon  a  verdict  for  plaintiff,  this  appeal  is 
prosecuted.  The  correctness  of  the  trial 
court's  ruling  in  excluding  defendants' 
offered  evidence  is  the  question  presented 
for  review. 

1.  The  right  of  a  person  to  acquire,  hold, 
and  protect  property,  to  be  secure  in  his  pos- 
session of  it  against  unreasonable  seizure, 
and  to  retain  it  until  deprived  of  it  by  due 
process  of  law,  is,  as  among  English-speak- 
ing people,  as  old  as  the  common  law  itself. 
Its  origin  antedates  by  many  years  the 
guaranty  contained  in  Magna  Charta.  The 
right  itself  was  the  inheritance  of  our 
people  who  inhabited  the  territory  acquired 
from  Great  Britain  at  the  close  of  the  Revo- 
lution, and  was  adopted  by  the  people  of  the 
territory  of  Montana  by  its  first  legislative 
assembly,  and  was  continued  in  force  there- 
after. It  is  now  embodied  in  the  Bill  of 
Rights  (article  3  of  our  state  Constitution). 
\Mien,  therefore,  plaintiff  alleged  and 
proved  his  ownership  of  tlie  property,  its 
destruction  by  these  defendants  without  his 
consent,  and  his  damages  consequent  upon 
that  act,  he  made  out  a  prima  facie  case. 
Indeed,  in  the  light  of  the  pleadings,  little 
proof  was  required  from  plaintiff,  for  by 
their  admission  of  plaintiff's  ownership  and 
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their  destruction  of  the  property,  defend- 
ants rendered  themselves  liable  in  nominal 
damages  at  least,  unless  they  could  offer 
legal  justification  for  their  act.  Tlie  an- 
swer, considered  in  its  entirety,  must  be 
viewed  as  in  the  nature  of  a  confession  and 
avoidance, — an  admission  of  the  destruc- 
tion of  private  property  and  an  attempt  to 
justify  it. 

That  it  is  possible  for  a  set  of  circum< 
stances  so  to  combine  as  to  present  a  legal 
justification  for  the  act  of  a  public  officer  in 
destroying  private  property  against  tlie 
will  of  the  owner,  and  leaving  the  owner 
remediless,  cannot  be  gainsaid.  The  conten- 
tion made  in  the  trial  court  and  here  is 
that,  though  these  defendants  might  possibly 
have  set  forth  facts  sufficient  to  consti- 
tute a  defense,  they  failed  to  do  so;  in  otlier 
words,  that  the  facts  pleaded  do  not  consti- 
tute a  justification  for  the  destruction  of 
plaintiff's  property.  That  a  defense  of  this 
character  must  be  specially  pleaded  was  the 
rule  at  common  law.  It  is  also  the  rule  in 
most  of  the  states  where  the  Code  system 
prevails,  and  in  tliis  jurisdiction  by  stat- 
ute.    Subdivision  2,  §  6540,  Revised  Codes. 

T>et  it  be  conceded  in  the  first  instance 
tliat  the  order  of  Major  Donohue,  closing 
the  saloons  from  7  p.  m.  until  8  a.  m.  daily, 
had  the  force  and  effect  of  a  statute,  and 
that  for  a  violation  of  that  order  any 
reasonable  punishment  might  have  been  in- 
fiicted,  still  we  cannot  concede  to  the  organ- 
ized militia,  or  to  any  department  of  our 
government,  or  to  any  function  of  govern- 
ment, the  right  to  convict  and  punish  with- 
out notice,  a  hearing,  or  an  adjudication. 
Before  any  pimishment  could  be  inflicted 
upon  Herlihy,  notice  of  the  cliarge  against 
him,  an  opportunity  for  him  to  prepare  and 
present  his  defense,  if  any  he  had,  and  an 
adjudication  of  his  guilt  by  some  competent 
tribunal,  Avere  indispensable.  It  is  nowhere 
contended  that  Herlihy  pleaded  guilty, 
while  the  charges  preferred  against  him  in 
the  answer  are  denied  in  the  reply.  The 
answer  fails  to  allege  that  Herlihy  was  ac- 
cused, notified,  tried,  or  convicted  before  his 
property  was  confiscated;  and,  in  the  ab- 
sence of  these  necessary  allegations,  the 
question  of  the  extent  of  the  punishment 
which  might  have  been  inflicted  does  not 
arise.  Under  this  answer  the  destruction 
of  the  property  cannot  be  justified  as  a 
penalty  imposed  for  a  violation  of  the 
order.  Neither  can  it  be  justified  as  "a 
military  necessity."  The  stock  of  liquors 
was  not  needed  for,  nor  devoted  to,  the  use 
of  the  troops.  A  state  of  war  did  not  ex- 
ist, and  the  destruction  of  the  property 
was  not  necessary  to  prevent  it  falling  into 
the  hands  of  the  enemy. 
L.R.A.1917B. 


The  defense  must  rest  upon  the  theory 
that  the  order  was  a  reasonable  and  neces- 
sary police  regulation^  and  the  destruction 
of  the  property  a  valid  exercise  of  the 
state's  police  power.  The  order  in  question 
as  amended  would  read  as  follows:  "(6) 
All  saloons  and  places  where  intoxicating 
liquors  are  sold  at  retail  as  a  bevwage  will 
be  closed  at  once  and  kept  closed  (except 
from  8  A.  M.  until  7  r.  H.  daily)  until  fur- 
ther orders.  The  stdok  of  liquors  of  any  per- 
son or  persons  violating  this  rule  will  be 
destroyed  and  all  violators  severely  pun- 
ished." 

By  §  6«  article  7  of  the  Constitution,  the 
supreme  executive  power  is  vested  in  the 
governor,  who  is  charged  with  the  duty  to 
see  that  the  laws  are  faithfully  executed. 
Section  6  provides  the  means  available  to 
the  executive,  when  necessary,  to  execute  the 
power  or  perform  the  duty  devolved  upon 
him:  ''The  governor  shall  be  commander- 
in-chief  of  the  militia  forces  of  the  state, 
.  .  .  and  shall  have  power  to  call  out 
any  part  or  the  whole  of  said  forces  to  aid 
in  the  execution  of  the  laws,  to  suppress  in- 
surrection or  to  repel  invasion." 

When  the  organized  militia  was  called 
into  the  service  of  the  state  in  1014,  it  but 
performed  the  function  of  the  strong  arm 
of  the  executive,  by  which  he  could  aid  in 
executing  the  law  or  in  suppressing  the 
insurrection.  Independently  of  the  ex- 
ecutive it  liad  no  power  or  authority,  ex- 
cept possibly  with  reference  to  its  own  in- 
ternal affairs.  It  acted  as  an  executive 
agency,  subject  to  the  orders  of  the  govern- 
or, and  bound  by  the  authority  which  he 
might  lawfully  exercise.  The  governor  is 
at  all  times  amenable  to  the  Oonstitution 
and  laws  of  the  state.  They  are  the  chart- 
ers of  his  powers,  and  in  them  he  must  find 
the  authority  for  his  official  acts.  While  he 
may  not  exceed  their  bounds  in  any  in- 
stance, he  may  invoke  any  remedy  provided 
by  them  for  the  purpose  whenever  the  exi- 
gencies of  a  particular  case  call  for  it.  One 
of  the  instrumentalities,  the  use  of  which 
is  sanctioned  by  the  law  for  the  preserva- 
tion of  peace  and  good  order,  is  the  police 
power  of  the  state;  and,  while  no  court  or 
text-writer  has  assumed  to  define  with  ac- 
curacy the  limits  of  the  power,  it  may  be 
said  generally  that  the  state  may  regulate 
or  control  every  act  or  thing  within  its 
jurisdiction  which  tends  to  subvert  the 
government,  to  injure  the  public,  to  destroy 
the  morals  of  the  people,  or  to  disturb  the 
peace  and  good  order  of  society.  That  the 
state  may  enforce  a  proper  police  regula- 
tion by  the  imposition  of  fine  or  imprison- 
ment, or  both,  is  conceded  generally.  That 
within  the  narrow    limits    of    actual    and 
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pressing  necessity  private  property  may  be 
taken  and  destroyed  for  the  public  good 
scarcely  admits  of  debate.  The  most  com- 
mon illustration  of  this  is  the  demolition  of 
a  building  to  prevent  the  spread  of  a  confla- 
gration. But  in  every  instance  where  such 
a  right  has  been  exercised  and  questioned, 
the  decision  upholding  the  right  makes  it 
clear  beyond  controversy  that  only  the  most 
overriding  necessity  will  justify  or  excuse 
the  officer  ordering  such  destruction. 

It  is  not  alleged  that  the  rioters  in  Butte 
were  threatening  or  about  to  break  into 
Herlihy's  saloon  to  obtain  intoxicating 
liquors,  and  that  destruction  of  the  stock 
was  necessary  to  prevent  the  excesses  whicb 
might  reasonably  be  expected  to  follow  the 
free  access  of  disorderly  disposed  persons 
to  the  liquors.  £t  is  not  pretended  that  the 
arrest  and  imprisonment  of  Herlihy  and  the 
closing  of  his  place  of  business  during 
the  insurrection  would  not  have  been  equally 
efficacious  as  a  means  of  preventing  drunk- 
enness, disorder,  or  rioting.  Und^r  consti- 
tutional government  such  as  ours,  the 
destruction  of  private  property  without  com- 
pensation to  the  owner  must  be  the  last  re- 
sort, available  only  in  the  presence  of  im- 
minent and  overwhelming  necessity  which 
brooks  no  delay.  In  failing  to  allege  facts 
sufficient  to  discloHe  such  necessity,  the  an- 
swer fails  to  make  out  a  justification  for 
the  trespass,  and  for  this  reason  the  offered 
evidence  was  properly  rejected. 

2.  Upon  the  trial,  evidence  was  intro- 
duced to  the  effect  that  defendants  Morse 
and  Gobel  were  concerned  in  the  destruction 
of  the  property  to  the  extent  only  that  they 
obeyed  the  order  of  their  superior  officer. 
This  was  not  controverted,  and  may  be  ac- 
cepted as  an  established  fact. 

Tlie  circumstances  under  which  a  subor- 
dinate military  officer  may  be  acquitted  for 
acts  otherwise  wrongful,  upon  the  score  that 
he  merely  obeyed  a  command  from  one  over 
him  in  authority,  have  received  much  con- 
sideration. The  authorities  are  not  agreed 
upon  the  question  presented  here,  and  a  re- 
view would  be  of  little,  if  any,  aid.  To  per- 
mit an  inferior  military  officer  to  stop  and 
question  the  validity  of  every  command  of 
his  superior  would  at  once  destroy  disci- 
pline, and  convert  an  army  into  a  debating 
society  without  a  monitor  or  referee.  The 
same  Constitution  which  guarantees  the  se- 
curity of  life  and  property  provides  for  or- 
ganized military  forces  in  this  state.  When 
our  people  adopted  the  Constitution  with 
its  reference  to  the  militia,  they  must  have 
had  in  contemplation  militia  organized, 
officered,  and  dinciplined  as  such  forces  were 
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generally  at  the  time.  An  army  without 
discipline  is  a  mob.  The  highest  duty  of  the 
soldier  is  to  obey,  for  upon  obedience  all 
discipline  must  depend.  Necessity  is  the 
foundation  for  organized  military  forces, 
and  to  the  extent  that  necessity  requires  it, 
obedience  to  orders  is  demanded.  But  neces- 
sity can  never  require  obedience  to  an  order 
manifestly  illegal  or  beyond  the  authority 
of  the  superior  to  give,  and  therefore  reason 
and  common  sense  seem  to  justify  the  rule 
that  the  inferior  military  officer  may  defend 
his  act  against  civil  liability  by  reference  to 
the  order  of  his  superior,  unless  such  order 
bears  upon  its  face  the  marks  of  its  own 
invalidity  or  want  of  authority.  If  the 
order  is  one  which  the  superior  mig^t*  law- 
fully make,  the  inferior  cannot  refuse  obedi- 
ence until  he  shall  have  investigated  the 
surrounding  circumstances  and  determined 
for  himself  that  they  justify  the  order  in 
the  particular  instance.  If,  on  the  other 
hand,  the  order  is  so  palpably  illegal  or 
without  authority  that  any  reasonably 
prudent  man  ought  to  recognize  the  fact, 
obedience  thereto  furnishes  no  excuse  for  a 
wrongful  act,  even  thoivgh  disobedience  may 
subject  the  offender  to  punishment  at  the 
hands  of  a  military  tribunal. 

In  the  present  instance  the  order  for  the 
destruction  of  the  property  was  one  which 
Major  Donohue  might  lawfully  have  made, 
if  the  circumstances  of  the  case  warranted 
it,  and  since  it  was  valid  on  its  face,  the 
subordinate  officers  could  not  refuse  ol>edi- 
enoe  until  they  instituted  and  carried  on 
their  own  investigation  to  asoertain  wheth- 
er the  surrounding  circumstances  justified 
it.  They  could  rely  upon  its  apparent  va- 
lidity and  justify  their  acts  in  obeying  it. 
We  believe  the  views  expressed  are  in  har- 
mony with  enlightened  reason,  and  best 
serve  the  double  purpose  of  securing  private 
rights  and  protecting  subordinate  military 
officers  in  the  execution  of  the  duty  which 
they  may  be  called  upon  to  perform. 

The  judgment  against  the  defendant  Don- 
ohue is  affirmed.  The  cause  is  remanded  to 
the  District  Court,  with  directions  to  enter 
judgment,  dismissing  the  action  aa  against 
defendants  Morse  and  Qobel.  The  respond- 
ent may  recover  one  half  of  his  trial  court 
costs  and  one  half  of  his  costs  on  appeal 
from  the  defendant  Donohue.  The  defend- 
ants Morse  and  Gk>bel  may  recover  from  re- 
spondent one  half  of  the  trial  court  costs 
incurred  by  the  appealing  defendants,  and 
one  half  of  the  costs  incurred  by  appellants 
on  appeal. 

Brantljr,  Ch.  J.,  and  Banner,  J.,  concur. 
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(_  N.  C.  — ,  90  S.  E.  779.) 

Carrier  —  carryinir  passenger  beyond 
destination  —  storm  —  proximate 
cause. 

A  carrier  which  wrongfully  carries  a  pas- 
senger beyond  his  station  is  not  liable  for 
injury  due  to  his  being  caught  in  an  unex- 
pected storm  while  walking  back  to  his 
home,  at  least,  if  he  might  have  escaped  the 
storm  had  he  not  stopped  at  the  home  of  an 
acquaintance  en  route,  or  had  he  stayed 
there  longer  than  he  did. 
For  other  cases,  see  Proximate  Cause,  III,  fn 

Dig.  1-52  N.  8. 

(December  6,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Yancey  County 
in  her  favor  in  part  only,  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence  in  carrying  plaintiff 
beyond  her  station.    Affirmed. 

The  issues  upon  which  the  aetion  was 
tried  were  as  follows  ; 

1.  Did  the  defendant  wrongfully  carry  the 
plaintiff  by  Forbes  Station,  as  alleged? 
Answer :     Yes. 

2.  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover  of  the  defendant?  An- 
swer:    $87.50. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hudgins,  Watson,  &  Watson 
for  appellant. 

Messrs.  J.  J.  McIjaughUn  and  Pless  & 
Winborne,  for  appellee: 

Defendant  was  not  liable. 

Cooper  v.  Southern  Exp.  Co.  165  N.  C. 
538,  81  S.  fi.  743;  Hallman  v.  Southern  R. 
Co.  169  N.  C.  127,  85  S.  E.  298;  Smith  v. 
Postal  Tel^.  Cable  Co.  167  N.  C.  254,  83 
S.  £.  475. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  testified  that  in  September, 
1915,  she  purchased  a  ticket  from  Erwin  to 
Forbs,  a  flag  station  on  defendant's  rail- 
Note. —As  to  measure  of  damasfcs  for 
carrying  passenger  beyond  destination,  see 
notes  to  Dal  ton  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  17  L.R.A.(N.8.)  1226,  and  Ft.  Smith 
&  W.  R.  Co.  V.  Ford,  41  L.R.A.(N.S.)  745; 
and  see  also  Le  Beau  v.  Minneapolis,  St.  P 
&  S.  Ste.  M.  R.  Co,  L.R.A.1917A,  1017. 
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way.  The  conductor  took  up  her  ticket,  and 
slowed  down  at  Forbs,  but  did  not  stop  the 
train,  in  consequence  of  which  plaintiff  was 
carried  to  Toe  Cane,  21  miles  from  Forbs. 
She  alighted  from  the  train  and  walked  to 
Forbs  and  crossed  the  river  there  and 
started  home,  carrying  a  heavy  suit  case. 
Her  husband  was  to  have  met  her  at  Forbs; 
but  as  the  train  did  not  stop,  she  failed  to 
meet  him.  Plaintiff  started  home  by  a 
near  path  to  her  home  2  miles  from  Forbs. 
She  carried  the  suit  case  as  far  as  Wesley 
Deaton's  and  left  it.  She  stopped  there 
awhile,  and  then  walked  on  to  her  home. 
She  further  testifies:  "It  was  right  pleas- 
ant when  I  got  off  at  Toe  Cane,  but  there 
came  up  a  storm  in  the  evening  before  I 
reached  home." 

She  had  then  left  Deaton's  and  was  about 
11  miles  from  her  home.  It  did  not  rain  at 
all  until  after  she  left  Deaton's.  Plaintiff 
testifies  that  her  body  was  wet,  and  that 
she  suffered  materially  because  of  it.  Wil- 
liam Garland,  the  husband,  testified  that  he 
was  working  at  Wesley  Deaton^a;  that  he 
went  to  Forbs  to  meet  his  wife,  but  as  the 
train  did  not  stop,  he  returned  to  Wesley 
Deaton's  to  his  work;  that  later  in  the  day 
plaintiff  came,  bringing  the  suit  case;  that 
she  went  on  home,  leaving  the  suit  case  for 
him  to  bring  home  that  evening. 

Tlie  plaintiff  requested  the  court  to 
charge  the  jury  that  the  plaintiff  is  "en- 
titled to  recover  for  the  personal  injury,  in- 
convenience, annoyance,  discomfort,  and  the 
physical  effort  incident  to  and  flowing  from 
defendant's  failure  in  putting  her  off  at  her 
destination,  and  for  the  injury  she  suffered, 
if  any  of  you  find  she  suffered,  by  getting 
wet  and  carrying  her  suit  case." 

The  court  instructed  the  jury  fully,  but 
stated  that  plaintiff  was  not  entitled  to  any 
damage  for  getting  wet,  and  that  they 
should  not  award  plaintiff  any  damage  on 
that  account.  To  this  charge  the  plaintiff 
excepted.  This  assignment  of  error  is  sub- 
stantially the  only  question  presented  on 
this  appeal.  In  actions  founded  on  tort  the 
wrongdoer  is  liable  for  all  injuries  result- 
ing directly  from  the  tort,  whether  they 
were  in  the  contemplation  of  the  parties 
or  not.  The  rule  laid  down  in  Hadlev  v. 
Baxendale  that  the  damage  must  be  with- 
in the  contemplation  of  the  parties  ap- 
plies only  to  breaches  of  contract.  But 
in  torts  the  damages  must  be  i^e  l^al 
and  natural  consequences  of  the  wrongful 
act,  and  such  as,  according  to  common  ex- 
perience and  the  usual  course  of  events, 
might  have  been  reasonably  anticipated. 
The  legal  proximate  cause  of  all  damage 
must  be  the  tort.  If  the  cause  is  remote  in 
efficiency  and  does  not  naturally  result  from 
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the  tort,  it  will  not  be  conaidered  as  proxi- 
nuite.  To  be  such  it  must  be  "a  catige  that 
produced  the  result  in  continuous  sequence, 
and  without  which  it  would  not  have  oc- 
curred, and  one  from  which  any  man  of 
ordinary  prudence  could  have  foreseen  that 
such  a  result  was  probable  under  all  the 
facts  as  they  existed."  Ramsbottom  t. 
Atlantic  Coast  Line  R.  Co.  188  N.  C.  41,  50 
S.  £.  449;  Brewster  y.  Elizabeth  City,  187 
N.  C.  302,  49  S.  E.  885. 

Lord  Bacon  says:  "It  were  infinite  for 
the  law  to  judge  the  causes  of  causes  and 
their  impulsion  one  on  another.  Therefore 
it  contenteth  itself  with  the  immediate 
cause,  and  judgeth  of  acts  by  that  without 
looking  to  any  further  degree.''  Maxims, 
Reg.  1. 

No  rule  of  damage  embraces  within  its 
scope  all  the  resulting  consequences  of  a 
given  act.  Such  a  rule  would  be  a  serious 
hindrance  to  the  ordinary  affairs  of  life. 
The  effeet  would  be  to  impose  a  liability  en- 
tirely disproportionate  to  the  act  com- 
mitted, or  to  the  failure  to  perform  the  duty 
assumed,  as  well  as  the  compensation  re- 
ceived therefor.  There  must  be  a  limit,  and 
the  courts  have  set  it  at  a  point  "where  for 
the  purpose  of  the  law,  a  particular  cause 
may  be  said  substantially  to  have  spent  its 
force,  and  to  have  fallen  into  the  great  mass 
of  circumstances  which  has  ceased  to  be  an 
active  force."    1  Sutherland,  Damages,  111b. 

Therefore  common  carriers  are  held  re- 
sponsible only  for  the  ordinary  and  proxi- 
mate consequences  of  their  negligence,  and 
not  for  those  that  are  remote  and  extraordi- 
nary. Causa  proxima,  non  remota,  spcc- 
tatur.  "Compensation  is  recoverable  for 
consequential  losses  only  when  they  are 
proximate.  Consequences  are  natural  and 
probable  only  when,  according  to  common 
experience  and  the  usual  course  of  events, 
the  effect  of  the  wrongful  conduct  is  to  set 
in  operation  the  intermediate  cause;  that  is 
to  say,  when  the  intermediate  cause  was  not 
independent."    Hale,  Torts,  p.  213. 

Following  these  well-settled  prineiples, 
this  court  held  that,  though  a  carrier  negli- 
gently delayed  to  forward  goods  deliTered 
at  its  depot  for  shipment,  it  was  not  liable 
for  the  loss  of  the  goods  by  fire,  when  it  was 
not  negligent  in  respect  to  the  fire.  General 
Fire  Extinguisher  Co.  v.  Carolina  k  N.  W. 
R,  Co.  137  N.  C.  278,  49  S.  E.  208.  Like- 
wise it  is  said  that  in  case  of  delay  by  a 
carrier  in  the  delivery  of  goods,  whereby 
they  are  destroyed  by  Hood,  when  the  con- 
nection between  the  delay  and  the  flood  is 
merely  accidental  and  fortuitous,  the  loss 
of  the  goods  is  a  remote  consequence  of  the 
delay.     1  Sutherland,  Damages,  §  119. 

It  is  held  in  the  Federal  circuit  court  of 
appeals  that  where,  by  reascfn  of  delay  in 
lr.R.A.1917B. 


constructing  a  vessel,  it  was  crossing  the 
sea  at  a  later  tims  than  wua  intended,  and 
was  caught  in  a  hurricane  and  destroyed, 
the  lose  of  the  vessel  was  a  remote  and  un- 
expected consequence  of  the  delay  in  con- 
struction. l>e  Ford  v.  Maryland  Steel  Co. 
51  C.  C.  A.  59,  113  Fed.  72. 

A  passenger  was  carried  a  short  distance 
past  his  station  on  a  dark  night,  and  on 
leaving  the  train  was  misinformed  by  the 
conductor  as  to  where  he  was.  He  soon  dis- 
covered that  he  was  south  of  a  cross  road 
he  meant  to  take  in  going  home  instead  of 
north  of  it,  as  he  was  told  when  he  landed. 
In  nearing  a  cattle  guard  en  route  home,  his 
eyes  deceived  him,  his  foot  slipped,  and  in 
trying  to  recover  his  balance,  he  fell  into 
the  culvert,  which  he  supposed  was  farther 
off,  and  was  seriously  injured:  Held  that 
the  carrier's  negligence  in  carrying  plain- 
tiff past  the  station  and  in  misinforming 
him  was  not  the  proximate  cause  of  the  in- 
jury, which  was  purely  accidental,  and  he 
could  not  recover  for  it.  Lewis  v.  Flint  &  P. 
M.  R.  Co.  54  Mich.  55,  52  Am.  Rep.  790,  19 
N.  W.  744. 

It  was  hrid  by  the  Wisconsin  eourt  that, 
where  a  railway  company  carried  a  woman 
passenger  beyond  her  destination,  and  she 
voluntarily  and  needlessly  walked  back  in- 
stead of  waiting  for  a  returning  train,  the 
road  was  not  liable  for  injuries  sustained  by 
her  from  exposure  on  her  walk  back,  the 
damages  not  being  the  proximate  result  of 
the  road*s  breach  of  duty.  Le  Beau  v.  Min 
neapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  —  Wis. 
— ,  L.R.A.1917A,  1017,  159  N.  W.  577. 

In  Elliott  V.  Norfolk  Southern  R.  Co.  166 
N.  C.  482,  82  S.  K  853,  the  plaintiff  wae 
carried  beyond  her  station  and  compelled  tu 
alight  at  another  station  on  a  cold,  snowy 
night,  and  remain  at  the  depot  for  some 
time.  There  was  no  station  house,  as.  it  had 
been  burned  down.  In  consequence  of  being 
carried  beyond  her  own  station  and  put  off 
in  the  cold,  sleet,  and  snow  at  a  station 
without  proper  aeoommodation,  and  com- 
pelled to  wait  there  some  time,  plaintiff  was 
made  ill  and  suffered  serious  injury.  It  was 
held  that  her  injury  was  the  proximate  re- 
sult of  the  carrier's  negligence.  The  dis- 
tinction between  that  case  and  this  is  too 
obvious  to  need  discussion. 

The  sudden  storm  that  caused  plaintiff  to 
get  wet  was  an  independent,  intervening, 
and  unexpected  cause,  and  the  act  of  God, 
for  which  defendant  wae  in  no  way  responsi- 
ble. If  ehe  had  not  stopped  at  Deaton!8,  or 
if  she  had  remained  there  longer,  she  might 
have  escaped  entirely.  The  negligence  of 
the  defendant  did  not  set  that  independent 
cause  in  motion.  It  was  one  of  these  acci- 
dents against  which  human  foresight  can- 
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not  provide,  and  was  not  the  proximate  re- 
sult of  the  carrier's  n^li^nce. 

As  said  by  Chief  Justioe  Coolej  (Lewis 
V.  Flint  k  P.  M.  R.  Co.  supra) :  ''It  was 
after  the  plaintiff  had  been  brought  there 
that  the  cause  of  injury  unexpectedly  arose. 
If  lightning  had  chanced  to  strike  the  plain- 
tiff at  that  place,  the  fault  of  tlie  defend- 
ant and  its  relation  to  the  injury  would 
have  been  the  same  as  now,  and  the  injury 


could  have  been  charged  to  the  defendant 
with  precisely  the  same  reason  as  now." 

We  are  of  opinion  that  the  court  prop- 
erly excluded  from  the  consideration  of  the 
jury  the  injuries  sustained  solely  as  the 
result  of  the  thunderstorm.  Ab  there  is  no 
dispute  as  to  the  facts,  and  as  only  one  de- 
duction is  possible  to  be  drawn  from  them 
proximate  cause  thus  became  a  question  of 
law. 

No  error. 


NORTH  OAROLIXA  StIPRKMB 
COURT. 

J.  W.  BAILEY,  Appt., 

V. 

H.  F.  LONG. 

(—  N.  C.  — ,  90  S.  E.  809.) 

Hospital  —  negligence  —  death  of  wife  — 
liability  to  husband. 

The  owner  of  a  private  hospital,  who, 
after  undertaking  to  treat  therein  a  woman 
with  a  broken  hip,  permits  the  room  in 
which  she  is  placed  to  be  flooded  with  rain, 
causing  her  to  contract  pneumonia  and  die, 
is  liable  to  her  husband  for  the  mental  suf- 
fering and  loss  of  society  and  services  re- 
sulting to  him  therefrom." 
Fo9'  other  cases y  see  Hospitals,  in  Dig.  1-52 

N,  8. 

(December  13,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Burke  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  recover  damages  for  the  death  of  plain- 
tiff^s  wife,  alleged  to  have  been  caused  by 
defendant's   negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Avery  St  £rvin,  M.  H.  Yount, 
and  ]>.  1j.  Rnssell,  for  appellant: 

Plaintiff  is  entitled  to  recover,  not  only 
actual  damages  for  the  loss  of  thtf  services 
of  his  wife,  but  for  mental  anguish  caused 
by  seeing  her  suffer,  and  for  the  loss  of  her 
society  and  companionship. 

Penn  v.  Western  U.  Teleg.  Co.  159  N.  C. 
306,  41  L.RJ^.(N.S.)  223,  76  S.  E.  16;  13 
Cyc.  41:  Baker  v.  Bolton,  1  Campb.  493, 
10  Revised  Rep.  734;  1  Sedgw.  Damages, 
9th  ed.  82. 

Messrs.  W.  ]>.  Turner  and  S.  J.  £rvin, 
for  appellee: 

An  action  for  the  recovery  of  damages  on 

Note.  —  Tlie  liability  of  a  proprietor  of  a 
private  sanitarium  or  hospital  for  negli- 
gence of  nurse  or  attendant  is  discussed  in 
the  notes  to  Stanley  v.  Schumpert,  6  L.R.A. 
(X.S.)  306,  and  Broz  v.  Omaha  Maternity 
k  General  Hospital  Abso.  L.R.A.  1915D, 
334;  and  see  series  of  notes  there  referred 
to  as  to  liability  of  charitable  institutions, 
including  public  hospitals. 
L.R.A.1917B. 


account  of  the  wrongful  act,  neglect,  or  de- 
fault of  another,  which  causes  or  results  in 
the  death  of  a  party,  can  be  instituted  only 
by  the  personal  representative  of  the  de- 
cedent. 

Howell  V.  Yancey  County,  121  N.  C.  362, 
28  S.  E.  362;  Killian  v.  Soutliem  R.  Co.  128 
N.  C.  261,  38  S.  E.  873 ;  Best  v.  Kinston,  106 
N.  C.  205,  10  S.  E.  997 ;  Bennett  r.  North 
Carolina  R.  Co.  169  N.  C.  345,  74  S.  £.  883: 
Hood  V.  American  Teleg.  k  Teleph.  Co.  162 
N.  C.  70,  77  S.  E.  1096;  Broadnax  v.  Broad- 
nax,  160  N.  C.  432,  42  L.R.A.(N.S.)  725, 
76  S.  E.  216;  Mobile  L.  Ins.  Co.  v.  Brame, 
95  U.  S.  764,  24  L.  ed.  580. 

All  common-law  rights  of  action  growing 
out  of  personal  injuries  abate  upon  the 
death  of  the  injured  party,  and  all  actions 
instituted  for  the  recovery  of  damages  on 
account  of  such  injuries  also  abate. 

Bolick  V.  Soutliem  R.  Co.  138  N.  C.  370, 
50  S.  E.  689;  Killian  v.  Southern  R.  Co.  128 
N.  C.  261,  38  S.  E.  873;  Harper  v.  Nash 
County,  123  N.  C.  118,  31  S.  E.  384;  Scar- 
lett V.  Norwood,  115  N.  C.  286,  20  S.  E.  469 : 
Hannah  v.  Richmond  k  D.  R.  Co.  87  N.  C. 
351 ;  Watts  V.  Vanderbilt,  167  N.  C.  567,  83 
S.  E.  813;  Rippey  v.  Miller,  33  N.  C.  (11 
Ired.  L.)  247;  Strauss  v.  Wilmington,  129 
N.  C.  99,  39  8.  E.  772;  Morton  v.  Western 
U.  Teleg.  Co.  130  N.  C.  299,  41  S.  E.  484 : 
Broom,  Legal  Maxims,  8th  Ed.  pp.  908-913. 

Messrs.  Spainhour  A  Mull  also  for  ap- 
pellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  cause  of  action,  as  stated  in  the  com- 
plaint, upon  demurrer,  must,  as  to  the  facts 
alleged,  be  taken  to  be  true.  The  facts  al- 
leged  are  substantially  these:  Plaintiff's 
wife  was  suffering  with  a  broken  hip,  and 
taken  to  defendant's  hospital  at  Statesville 
by  the  plaintiff  for  treatment.  **The  de- 
fendant not  only  undertook  and  contracted 
to  attend  and  care  for  her  in  a  proper  and 
skilful  manner  as  a  physician  and  surgeon, 
but  also  undertook  and  contracted  to  pro- 
vide for  her  a  suitable  and  safe  room  in  his 
said  hospital,  and  to  give  her  proper  nurs* 
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ing  and  ait«iitxon  while  an  inmate  of  his 
hospital." 

The  complaint  further  alleges  that  by 
reason  of  the  defectire  condition  and  con- 
struction of  defendant's  hospital,  and  espe- 
cially on  account  of  the  defective  condition 
and  construction  of  the  windows  of  the  room 
where  plaintifTs  wife  was  placed  by  defend- 
ant, the  rains  beat  into  the  room  to  snch  an 
extent  that  the  floor  of  the  room  was  cov- 
ered with  water  to  a  depth  of  more  than  1 
inch  on  several  occasions  while  plaintiff's 
wife  was  a  patient,  and  was  allowed  to  re- 
main so  for  the  space  of  several  hours,  thus 
rendering  the  said  room  cold  and  damp,  by 
reason  of  which  the  health  of  plaintiff's  wife 
was  greatly  impaired,  and  on  account  of 
which  she  contracted  a  severe  cold,  which 
grew  gradually  worse,  on  account  of  the 
failure  of  the  defendant  to  properly  and 
skilfully  treat,  provide,  and  care  for  plain- 
tiff's wife,  which  cold  developed  into  pneu- 
monia, from  which  she  died  on  or  about  the 
15th  day  of  November,  1913. 

That  the  unhealthy  and  improper  condi- 
tion of  said  room  in  which  the  sick  wife  of 
the  plaintiff  was  placed  by  the  defendant 
was  due  to  the  gross  carelessness  and  negli- 
gent acts  of  the  defendant,  and  his  failure 
to  have  said  room  properly  constructed  and 
kept  in  repair  for  the  purposes  for  which 
it  was  intended;  that  is  to  say,  for  the  re- 
ception of  sick  patients  while  under  treat- 
ment by  said  defendant  in  said  hospital, 
and  by  reason  of  the  careless  and  negligent 
acts  and  failure  in  duty  of  the  defendant, 
as  hereinbefore  set  out,  this  plaintiff  has 
been  greatly  and  seriously  damaged  and 
suffered  great  pain  and  mental  anguish,  as 
follows:  (a)  To  his  feelings  and  sym- 
pathies in  witnessing  the  agony  and  suffer- 
ing of  his  said  wife,  while  lingering  with 
such  cold  and  pneumonia,  and  in  the  act  and 
article  of  death,  resulting  therefrom,  (b) 
In  the  loss  to  plaintiff  of  the  society  of  his 
said  wife,  and  the  comfort,  pleasure  and 
happiness  which  he  was  accustomed  to  enjoy 
in  the  marital  relations  existing  between 
them,  (c)  In  the  loss  to  plaintiff  of  the 
services  of  his  said  wife,  who  was  in  every 
way  industrious,  saving,  and  helpful  to  him 
in  the  management  and  conduct  of  his 
household  affairs;  the  plaintiff  by  her  death 
being  left  without  any  assistance  and  with 
no  one  to  look  after  or  care  for  the  conduct 
of  his  domestic  affairs. 

The  ground  of  the  demurrer  is  that  no 
cause  of  action  is  stated  in  the  complaint 
that  survived  the  death  ef  the  wife. 

At  common  law  the  right  of  action  for  an 
injury  to  the  person  abated  upon  the  death 
of  the  person  injured,  under  the  maxim 
** Actio  •  personalis  moritur  cum  persona.*' 
But  causes  of  action  accrued  to  those  who 
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stood  to  the  deceased  in  the  relation  of  mas- 
ter, parent,  or  husband  for  recovery  of  dam- 
ages for  loss  of  service  or  society.  In  Baker 
V.  Bolton,  1  Campb.  493,  10  Revised  Bep. 
734,  Lord  EUenbrough  held  that  the  hus- 
band could  recover  for  the  loss  of  the  wife's 
society,  and  the  distress  of  mind  the  plain- 
tiff had  suffered  on  her  account,  from  the 
time  of  the  injury  until  the  moment  of  her 
dissolution.  "And,"  says  Mr.  Tiffany,  **this 
distinction  has  been  followed."  Death  by 
Wrongful  Act,  §  16,  and  notes. 

It  was  further  held  in  England  in  1875, 
that  when  a  passenger  on  a  train  was  in- 
jured, and,  after  an  interval,  died  in  conse- 
quence, his  personal  representative  might, 
in  an  action  for  breach  of  contract  of  safe 
carriage,  recover  the  damages  to  his  per- 
sonal estate  arising  in  his  lifetime  from 
medical  expenses  and  loss  occasioned  by  his 
inability  to  attend  to  business.  It  was 
subsequently  held  in  Leggott  v.  Great 
Northern  R.  Co.  L.  R.  1  Q.  B.  Div.  599,  45 
L..  J.  Q.  B.  N.  S.  657,  36  L.  T.  N.  S.  334,  24 
Week.  Rep.  784,  by  the  Queen's  bench  that 
a  prior  recovery  as  administrator  \inder 
Lord  Campbell's  Act  was  no  bar  to  an 
action  by  such  administrator  to  recover 
damages  to  intestate's  personal  estate  by  his 
inability  to  attend  to  his  business  from  the 
time  of  the  injury  until  death,  as  plaintiff 
sued  in  a  different  right  in  each  case. 

The  supreme  court  of  Michigan  (Hyatt  v. 
Adams,  16  Mich.  180)  held  tliat  when  death 
does  not  at  once  ensue,  a  person  entitled 
to  the  services  of  the  one  injured  may  re- 
cover for  the  loss  accruing  between  the  in- 
jury and  the  death,  and  ^hat  such  action  is 
not  barred  by  death. 

It  was  again  held  in  Kentucky,  where  a 
minor  son  was  injured  by  a  street  car  and 
subsequently  died  from  the  injury,  that  the 
father  could  recover  all  expenses  incurred 
for  the  same,  care  in  nursing,  etc.,  and 
for  the  loss  of  service  from  the  date  of  in- 
jury to  death.  In  addition,  we  think  plain- 
tiff caif  recover  damages  for  the  mental 
suffering  and  injury  to  his  feelings  in  wit- 
nessing the  agony  and  suffering  of  his  said 
wife  while  lingering  with  such  cold  and 
pneumonia,  and  in  the  act  and  article  of 
death  resulting  therefrom. 

We  see  no  reason  whv,  if  the  husband  can 
recover  damages  from  a  telegraph  company 
for  mental  anguish  for  delay  in  delivering  a 
telegram  informing  him  of  his  wife's  illness, 
he  should  not  recover  for  the  mental  an- 
guish occasioned  by  witnessing  her  suffering 
and  death,  against  the  alleged  author  of 
such  suffering  and  death. 

The  demurrer  is  overruled,  and  the  de- 
fendant will  be  allowed  to  answer. 

Reversed. 
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STATE  OF  NORTH  DAKOTA  EX  REL. 
HENRY  J.  LINDE,  Attorney  General, 
et  aL, 

V. 

FRANK  E.  PACKARD  et  al. 
(—  N.  D.  — .  160  N.  W.  160.) 

Tax  i—  constitutional  exemption  —  self- 

executiou. 

1.  That  portion  d  §  176  of  the  state  Con- 
stitution which  provides  that  ''the  legis- 
lative assembly  shall,  by  a  general  law, 
exempt  from  taxation  property  used  exclu- 
sively for  school,  religiousi  cemetery,  or 
charitable  purposes,"  was  addressed  to  the 
legiBlature,  and  not  to  the  courts.  Its  terms 
looked  forward  to  and  required  "ulterior 
action  upon  the  part  of  the  lawmaking 
branch  of  the  government." 
For  other  caaes,  9ee  OonstUutional  Law,  I. 

o.  5,  c,  in  Dig.  1-52  y.  S. 

Same  —  exemption  of  fraternal  socie- 
ties. 

.  2.  The  legislature  did  not  exceed  ita  con- 
stitutional powers  by  the  enactment  of  sub- 
division 0  of  §  2078  of  the  North  Dakota 
Compiled  Laws  of  1913,  which  provided  for 
the  exemption  from  taxation  of  the  personal 
and  real  property  owned  by  charitable  as- 
sociationa  known  as  posts,  lodges,  chapters, 
councils,  oommanderies,  consistories,  and 
like  organizations  and  associations  not  or- 
ganized for  profit,  grand  or  subordinate,  and 
used  by  them  for  places  of  meeting  and  to 
conduct  their  business  and  ceremonies;  pro- 
vided, that  such  property  is  used  exclusive- 
ly for  such  charitable  purposes. 
For  other  oases.  Bee  Taxes,  /.  /,  5,  in  Dig. 
1-^2  N.  B, 

Same  —  Masonic  building. 

3.  A  building  belonging  to  a  Masonic  or- 
ganization, and  devoted  exclusively  to  Ma- 
sonic use,  the  greater  portion  of  said  build- 
ing being  used  for  the  place  of  meeting  in 
which  to  conduct  the  business  and  ceremonies 
of  various  subordinate  Masonic  bodies,  and 
a  small  portion  thereof  being  occupied  by 
the  office  of  the  Grand  Secretary  of  the 
Masonic  Grand  bodies  of  this  state,  is  ex- 
empt from  taxation  under  the  provisions  of 

Headnotes  by  Chribtianson,  J. 

Note.  —  The  effect  of  the  fact  that  prop- 
erty otherwise  exempt  from  taxation  is  de- 
voted to  purposes  of  a  particular  society  is 
treated  in  notes  to  Widows'  &  Orphans' 
Home  V.  Com.  16  L.R.A.(N.S.)  829,  and  Re 
Wilson,  26  L.R.A.(N.S.)  696.  Many  oases 
cited  in  these  notes  involve  property  of 
Masonic  bodies.  Other  related  questions  in 
relation  to  exemption  from  taxation  are 
treated  in  annotations  referred  to  in  In- 
dexes to  L.R.A.  Notes  under  the  title, 
"Taxes,"  subdivision,  '*What  taxable;  ex- 
emptions." 
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subdivision  9  of   §  2078,  Compiled  Laws, 

North  Dakota,  1913. 

For  other  oases,  see  Tames^  L  f,  S,  in  Dig. 

(November  14,  1916.) 

PROCEEDING  to  enjoin  respondents  from 
aasesfling  and  listing  for  taxation  cer- 
tain property  belonging  to  relatora  and 
used  for  Masonic  purposes.    Writ  issued. 

The  facts  are  stated  in  the  opinion. 

Messrs.  l4iwrenoe  A  Hnrpbjr,  for  re- 
lators: 

In  the  absence  of  a  constitutional  pro- 
vision specifically  requiring  all  properly  to 
be  taxed,  the  legislature  has  inherent  power 
to  exempt  such  property  as  it  deems  ad- 
visable for  public  need  or  welfare. 

37  Cye.  885;  Wisconsin  C.  R.  Co.  ▼. 
Taylor  County,  52  Wis.  42,  8  N.  W.  833; 
Gilman  v.  Shd[)oygan,  2  Black,  510,  17  L. 
ed.  305;  Cooley,  Taxn.  145;  1  Desty,  Taxn. 
124;  Farris  v.  Vannier,  6  Dak.  191,  3  L.R.A. 
713,  42  N.  W.  31;  Sumner  County  v.  Well- 
ington, 66  Kan.  590,  60  LJI.A.  855,  97  Am. 
St.  Rep.  306,  72  Pac.  216;  Francis  ▼. 
Atchison,  T.  &  S.  F.  R.  Co.  19  Kan.  311; 
Ottawa   County   v.   Nelson,    19    Kan.    237, 

27  Am.  Rep.  101;  West  Hartford  v.  Water 
Coinrs.  44  Conn.  860;  Wheeler  v.  Weight- 
man,  96  Kan.  50,  L.R.A.1916A,  846,  149 
Pac.  982. 

The  legislature  has  the  power  to  de- 
termine and  define  what  institutions  are 
charitable  and  what  property  is  used  ex- 
clusively for  charitable  purposes. 

Legal  Tender  Cases,  12  Wall.  457,  20  L. 
ed.  287;  Black,  Const.  Law,  p.  71;  1  Kent, 
Com.  404;  Sutherland,  Stat.  Constr.  §  343; 
Hancock  v.  Yaden,  121  Ind.  366,  6  L.ILA. 
576,  16  Am.  St.  Rep.  396,  23  N.  E.  253; 
State  ex  rel.  Clark  v.  Haworth,  122  Ind. 
462,  7  L.R.A.  240,  23  N.  E.  946;  State  ex 
rel.  Terre  Haute  v.  Kolsem,  130  Ind.  434, 
14  L.R.A.  570,  29  N.  E.  595;  Petersburg  v. 
Petersburg  Benev.  Mechanic's  Asso.  78  Va. 
431. 

Separate  and  apart  from  the  use  of  the 
property,  fraternal  and  beneficiary  societies 
are  charitable  or  benevolent  soeieties  within 
the  meaning  of  constitutional  and  statutory 
provisions  exempting  such  institutions  from 
taxation. 

Savannah  v.  Solomon's  Lodge,  53  Ga.  93; 
Indianapolis  v.  Grand  Master,  G.  I*  26  Jnd. 
522;  Henderson  v.  Strangers  Best  Lodge, 
17  Ky.  L.  Rep.  1041,  17  S.  W.  215;  State  ex 
rel.  Bertel  v.  Board  of  Assessors,  34  La. 
Ann.  574;  Hibernian  Benev.  Soc.  y.  Kelly, 

28  Or.  173,  30  L.ILA.  167,  62  Am.  St.  Rep. 
769,  42  Pac.  3;  Petersburg  v.  Petersburg 
Benev.  Mechanics  Astfo.  78  Va.  431;  Fitter er 
V.  Crawford,  157  Mo.  51,  50  L,R.A.  191, 57  S. 
W.  532;  Zable  v.  Louisville  Baptist  Orph- 


STATE  EX  REL.  LINDE  t.  PACKARD. 


711 


aoB*  Home,  92  K7.  89,  13  L.R.A.  668,  17  S. 
W.  212;  Massachusetts  General  Hospital  v. 
Somerville,  101  Mass.  319;  Widows'  & 
Orphans'  Home  t.  Com.  126  Ky.  386,  16 
L.R.A.(N.S.)  829,  103  S.  W.  354;  Cathedral 
•of  St.  John  V.  Denver,  37  Colo.  378,  86  Pac. 
1021;  Brewer  v.  American  Missionary  Asso. 
124  Ga.  490,  52  S.  E.  804;  Franklin  Square 
House  ▼.  Boston,  188  Mass.  409,  74  N.  E. 
675;  Curtis  t.  Androscoggin  Lodge,  99 
Me.  356,  59  Atl.  518;  Com.  v.  Y.  M. 
C.  A.  116  Ky.  711,  105  Am.  St.  Rep.  234, 
76  S.  W.  522;  Kentucky  Female  Orphan 
School  V.  LouisviUe,  100  Ky.  470,  40  L.R.A. 
119,  36  S.  W.  921;  Episcopal  Academy  v. 
Philadelphia,  150  Pa.  ,565,  25  Atl.  55;  Burd 
Orphan  Asylum  v.  School  Dlst.  90  Pa.  21; 
Gerke  r.  Purcell,  25  Ohio  St.  229;  Platte* 
mouth  Ijodge  v.  Cass  County,  79  Neb.  463, 
113  N.  W.  167;  Allen  v.  Duffie,  43  Mich.  1, 
38  Am.  Rep.  159,  4  N.  W.  427 ;  Donohugh's 
Appeal,  86  Pa.  312;  Saltonstall  v.  Sanders, 
11  Allen,  470;  Chamberlain  v.  Stearns,  111 
Mass.  267;  Adye  v.  Smith,  44  Conn.  60,  26 
Am.  Rep.  424;  Norris  v.  Thomson,  19  N.  J. 
£q.  307;  Suter  t.  Hilliard,  132  Mass.  413, 
42  Am.  Rep.  444;  St.  Joseph's  Hospital 
Abso.  v.  Ashland  County,  96  Wis.  636,  72 
N.  W.  43;  Hinckley's  Estate,  58  Cal.  457; 
State  ez  rel.  Grand  Lodge,  A.  F.  M.  r. 
Addison,  2  S.  C.  499;  Y.  M.  C.  A.  v.  Doug- 
las County,  60  Neb.  642,  52  L.R.A.  123,  83 
N.  W.  924;  Hennepin  County  v.  Brother- 
hood of  Gethsemane,  27  Minn.  460,  38  Am. 
Rep.  298,  S  N.  W.  595. 

Messrs.  George  E.  Wallace  and  F.  E. 
Packard,  for  respondents: 

All  statutes  exempting  property  from  tax- 
ation must  be  strictly  construed. 

Bailey  v.  Magwire,  22  Wall.  226,  22  L. 
ed.  850;  Indianapolis  v.  Grand  Master,  G. 
Lr.  25  Ind.  518;  Bangor  v.  Rising  Virtue 
T^odge,  73  Me.  428,  40  Am.  Rep.  369; 
National  Council,  K.  L.  S.  v.  Shawnee 
County,  63  Kan.  799;  Wheeler  v.  Weight- 
man,  96  Kan.  50,  L.RAa916A,  846,  149 
Fae.  977;  Lacy  v.  Davis,  112  Iowa,  106, 
S3  N.  W.  784;  State  ex  rel.  Bertel  y.  Board 
of  Assessors,  34  La.  Ann.  574;  Engstad  v. 
Grand  Forks  County,  10  N.  D.  54,  84  N.  W. 
677;  Minot  v.  Philadelphia,  W.  &  B.  R.  Co. 
18  Wall.  206,  21  L.  ed.  888;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666, 
24  L.  ed.  1038;  Petersburg  v.  Petersburg 
Benev.  Mechanics  Asso.  78  Va.  431;  Book 
Agents  of  M.  E.  Cliurch,  South,  v.  llinton, 
92  Tenn.  188,  19  L.R.A.  289,  21  S.  W.  321; 
Baltimore  v.  Grand  Lodge  of  Masons,  60  Md. 
280;  Fitterer  v.  Crawford,  157  Mo.  61,  50 
L.R.A.  191,  57  S.  W.  632;  Salt  Lake  Lodge 
V.  Groesbeck,  40  Utah,  1,  120  Pac.  192,  Ann. 
Cas.  1914C,  940;  Boston  Lodge  v.  Boston, 
217  Mass.  176,  104  N.  £.  453;  St.  Louis 
L.R.A.1917B. 


Lodge  y.  Koeln,  262  Mo.  444,  L.R.A.1915C, 

694,  171  S.  W.  329. 

It  is  the  use  of  the  property  iteelf,  and 
not  the  use  to  which  the  pecuniary  income 
or  profit  from  the  property  is  put,  tJuit  de- 
termines whether  or  not  it  shall  be  exempt 
from  taxation. 

.  Parker  y.  Quinn,  23  Utah,  332,  64  Pac. 
961;  Cincinnati  College  y.  State,  19  Ohio, 
110;  American  Sunday  School  Unkm  y. 
Philadelphia  (American  Sunday  School 
Union  y.  Taylor)    161  Pa.  307,  23  L.R.A. 

695,  29  Atl.  26 ;  First  M.  S.  Church  y .  Chi- 
cago,  26  111.  482;  Orr  y.  Baker,  4  Ind.  86; 
Philadelphia  y.  Barber,  160  Pa.  123,  28  Atl. 
044;  Morris  y.  Lone  Star  Chapter,  68  Tex. 
698,  6  S.  W.  519;  Cleveland  Library  Asso. 
V.  Pelton,  36  Ohio  St  259;  Salt  Lake  Lodge 
y.  Groesbeck,  40  Utah,  1,  120  Pac.  192,  Ann. 
Cas.  1914C,  940;  Green  Bay  Lodge  y.  Green 
Bay,  122  Wis.  452, 106  Am.  St.  Rep.  984, 100 
N.  W.  837;  Boston  Lodge  y.  Boston,  217 
Mass.  176,  104  N.  £.  453;  Phi  Beta  Bpsikm 
Corp.  y.  Boston,  182  Mass.  467,  65  N.  E. 
824;  Amherst  College  y.  Assessors,  173 
Mass.  232,  58  N.  E.  815;  Salem  Lyceum  y. 
Salem,  154  Mass.  15,  27  N.  £.  672 :  St.  LouU 
Lodge  y.  Koeln,  262  Mo.  444,  L.RJL.1015C, 
605,  171  S.  W.  329;  Mason  y.  Zimmerman, 
81  Kan.  799,  106  Pac.  1005;  Atty.  Gen.  y. 
Detroit,  113  Mich.  388,  71  N.  W.  632. 

Under  §  176  of  tho  Constitution  of  North 
Dakota  this  property,  in  order  to  be  ex- 
empted from  taxation,  must  come  clearly 
and  specifically  within  the  proyision  ex- 
empting property  -used  exclusiyely  for 
charitable  purposes.  An  incidoital  charita- 
ble use  will  not  suffice.  It  must  be  the 
paramount  or  predominant  use  to  which 
property  is  put  that  governs. 

Bangor  y.  Rising  Virtue  Lodge,  78  Me. 
428,  40  Am.  Rep.  369;  Curtis  y.  Andros- 
coggin Lodge,  99  Me.  356,  69  Atl.  516; 
Orono  y.  Sigma  Alpha  Epeilon  Soc.  106  Me. 
214,  74  Atl.  19;  Orono  y.  Kappa  Sigma  Soc. 
108  Me.  320,  80  AtL  831;  Mason  y.  Zimmer- 
man, 81  Kan.  799,  106  Pao.  1006;  St.  Louis 
Lodge  y.  Koeln,  262  Mo.  444,  IaR.A.  1916C, 
094,  171  S.  W.  329;  Boston  Lodge  y.  Boston, 
217  Mass.  176,  104  N.  E.  453;  New  £^g- 
land  Theosophical  Corp.  y.  Boston,  172 
Mass.  60,  42  L.R.A.  281,  61  N.  E.  466; 
State  ex  rel.  Cunningham  y.  Board  of  As- 
sessors^  52  La.  Ann.  223,  26  So.  872;  Atty. 
Gen.  y.  Detroit,  113  Mich.  388,  71  N.^  W. 
632;  Green  Bay  Lodge  y.  Green  Bay,  122 
Wis.  452,  106  Am.  St.  Rep.  984,  100  N.  W. 
837. 

Christtanflon,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  against  the  state  tax 
commission,  the  county  auditoir  of  Cass 
county,  and  the  assessor  ol    the    city    of 
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Fargo,  to  prevent  them  from  assessing  and 
listing  for  taxation  certain  property  be- 
longing to  the  relators.  Four  of  the  re- 
lators are  separate  and  distinct  fraternal 
corporations,  and  together  constitute  what 
is  commonly  known  as  the  Scottish  Rite 
Bodies  of  Fargo,  North  Dakota.  The 
relators  assert  that  they  are  constituent 
parts  of  the  great  body  known  as  Free- 
mascHis;  that  the  said  Masonic  order  of 
which  they  are  a  part  is  a  benevolent  and 
charitable  organisation  and  institution,  not 
organized  for  profit,  but  organized  and 
existing  in  this  state  under  and  by  vir- 
tue of  the  laws  of  this  state  relative  to 
such  organizations,  and  that  the  prop- 
erty sought  to  be  assessed  and  listed  for 
taxation  is  used  exclusively  for  such 
charitable  purposes,  and  is  specifically 
exempted  from  taxation  under  the  pro- 
visions of  paragraph  9  of  §  2078  of  the  1913 
Compiled  Laws.  The  relators  further  assert 
that  the  state  tax  commission,  under  the 
alleged  claim  that  the  statute  exempting 
relators'  property  from  ta]cation  is  un- 
constitutional, have  directed  the  city  as- 
sessor to  assess  such  property  and  the 
county  auditor  to  place  the  same  upon  the 
tax  rolls  as  taxable  property,  notwithstand- 
ing the  provisions  of  the  statute;  and  that, 
unless  restrained  from  so  doing,  such  officers 
will  assess,  and  otherwise  in  all  respects 
treat,  such  property  as  taxable;  that  the 
said  state  tax  commission  is  endeavoring 
and  threatens  to  require  all  other  assessors 
and  county  auditors  in  the  state  to  assess 
and  cause  taxes  to  be  levied  against  all 
property  of  Masonic  bodies  throughout  the 
state. 

Respondents  filed  an  answer  wherein  they 
deny  that  the  property  sought  to  be  assessed 
is  used  exclusively  for  charitable  purposes, 
and  assert  "that  the  paramount  use  to 
which  the  property  of  relators  is  put  is  that 
of  a  lodge,  and  that  whatever  charity  is  dis- 
pensed by  relators  is  merely  incidental,  and 
that  the  dispensing  of  charity  is  not  the 
object  of  the  organization  of  Masonic 
bodies.'' 

Tliey  further  assert  that  paragraph  9  of 
§  2078,  1918  Compiled  Laws,  is  unconstitu- 
tional and  void  for  the  reason  "that  it  at- 
ttfnpts  to  grant  exemption  from  taxation 
not  contemplated  by  §  176  of  the  Constitu- 
tion, and  is  broader  and  more  comprehensive 
than  said  constitutional  provision,  and  is 
therefore  uneonstituional  as  violating  said  § 
176  of  the  state  Constitution," 

Relators  request  that  we  assume  original 
jurisdicti<m  for  the  reasons,  among  others, 
that  the  questions  involved  aflFect  directly 
every  CMrganization  whose  property  is  de- 
clared to  be  exempted  by  the  provisions  of 
the  statute  in  question;  that  the  questions 
L.R.A.1917B. 


involved  affect  directly  not  only  thousands 
of  citizens,  but  practically  every  taxing  dis- 
trict of  the  state  of  North  Dakota;  that 
the  taxing  officers  mentioned  are  asserting 
official  power,  not  by  virtue  of,  but  contrary 
to,  the  laws  established  by  the  lawmaking' 
body  of  the  state;  that  such  taxing  officials 
have  arrogated  to  themselves  sovereign 
rights,  and  tliereby  infringed  upon  the 
rights  and  prerogatives  of  each  and  every 
citizen  of  the  state.  The  jurisdiction  of  the 
court  has  not  been  challenged;  The  attorney 
general  of  the  state,  who  appears  as  one  oi 
the  relators,  joins  in  the  application  re- 
questing this  court  to  assume  jurisdiction, 
and  the  member  of  the  state  tax  commission 
who  appears  as  attorney  for  the  respondents 
has  filed  a  written  request  that  this  court 
assume  such  jurisdiction.  While  we  are 
not  wholly  satisfied  that  the  case  presented 
is  one  in  which  we  are  required  to,  or  neces- 
sarily should,  exercise  original  jurisdiction, 
still  in  view  of  all  the  facts,  including  the 
request  of  the  chief  law  officer  of  the  state 
and  the  request  of  all  parties  to  the  proceed- 
ings, including  the  state  tax  commission, 
and  as  it  is  clearly  a  matter  which  affects 
directly  or  indirectly  every  taxpayer  in  the 
state,  and  involves  the  question  of  l^isla- 
tive  power  to  deal  with  the  subject  of  ex- 
empting property  from  taxation,  we  have 
decided  to  assume  jurisdiction  of  the  contro- 
versy. 

It  is  well  settled  that  one  who  is  not  preju- 
diced by  the  enforcement  of  a  legislative 
enactment  cannot  question  its  constitution- 
ality or  obtain  a  decision  as  to  such  invalid- 
ity on  the  gi'ound  that  it  impairs  the  rights 
of  others,  and  "it  has  been  said  that  courts 
cannot  pass  on  the  question  of  the  ctmstitu- 
tionality  of  a  statute  abstractly,  but  only 
as  it  applies  and  is  sought  to  be  enforced  in 
the  government  of  a  particular  case  before 
th^  court,  for  the  power  to  revoke  or  repeal 
a  statute  is  not  judicial  in  its  character," 
although  ''an  exception  to  this  rule  has  been 
recognized  in  some  jurisdictions  in  the  case 
where  the  jurisdiction  of  the  court  itself  de- 
pends on  the  validity  of  a  statute,  and  the 
attention  of  the  court  is  brought  to  that 
fact  by  persons  interested  in  the  effect  to  be 
given  to  the  statute,  although  not  actually 
interested  in  the  case  before  the  court"  (6 
R.  C.  L.  p.  90). 

And  under  the  principle  that  the  constitu- 
tionality of  a  statute  cannot  be  questioned 
by  one  whose  rights  are  not  affected  thereby 
and  who  has  no  interest  in  defeating  it,  it 
is  generally  held  that  a  public  officer  who 
would  not  be  personally  liable*  for  his  acts 
has  no  such  interest  as  entitles  him  to  ques- 
tion the  constitutionality  of  the  statute.  6 
I  R.  C.  L.  p.  92.  But  there  are  certain  well- 
recognized  exceptions  to  this  rule,  as  where 
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the  officer,  in  the  discharge  ol  his  duties,  la 
required  to  determine  which  of  two  different 
euperior  boards  (on^  acting  under  a  consti- 
tutional and  the  other  under  an  unconstitu- 
tional statute),  issuing  conflicting  orders, 
has  authority  to  direct  him  in  the  discharge 
of  his  official  duties.  State  ex  rel.  Miller  v. 
Leech.  —  N.  D.  — ,  157  N.  W.  492. 

Whether  the  respondents  in  this  case  have 
sufficient  interest  to  assert  the  unconstitu- 
tionality of  the  statute  exempting  relators' 
prc^rty  from  taxation  is  a  doubtful  ques- 
tion, and  one  upon  which  we  express  no 
opinion,  as  the  sufficiency  of  the  answer 
setting  forth  this  defense  (while  referred  to 
on  oral  argument)  has  not  been  challenged 
by  motion,  demurrer,  or  reply,  and  all 
parties  virtually  concede  that  the  prime 
and  controlling  question  in  this  case  is 
whether  the  statute  under  consideration  is 
constitutional,  and  this  is  in  reality  the 
only  question  that  has  been  properly  argued 
and  submitted  to  this  court. 

The  sole  question  presented  for  our  deter- 
mination in  this  case,  therefore,  is  whether 
subdivision  9  of  §  2078  of  North  Dakota 
1918  Compiled  Laws  is  constitutional.  The 
state  Constitution  as  originally  adopted  pro- 
vided that  "laws  shall  be  passed  taxing  by 
uniform  rule  all  property  according  to  its 
true  valu^  in  money,  but  the  property  of 
the  United  States  and  the  state,  county  and 
municipal  corporations,  both  real  and 
personal,  shall  be  exempt  from  taxation; 
and  the  legislative  assembly  shall  by  a 
general  law  exempt  from  taxation  property 
used  exclusively  for  school,  religious,  ceme- 
tery or  charitable  purposes.  •  •  ."  Const. 
§  176. 

In  1897  the  legislature,  in  eomplianee 
with  the  directions  contained  in  the  above- 
quoted  constitutional  provision,  enacted 
legislation  relating  to  revenue  and  taxation, 
and  therein  provided  that  **all  buildings  be* 
longing  to  institutions  of  purely  public 
charity,  including  public  hospitals,  together 
with  the  land  actually  occupied  by  such 
institution,  not  leased  or  otherwise  used 
with  a  view  to  profit,  and  all  moneys  and 
credits  appropriated  solely  to  sustaining, 
and  belonging  exclusively  to,  sueh  institu- 
tions," should  be  exempt  from  taxation. 
Laws  1897,  chap.  126,  §  5,  subdiv.  6. 

The  Act  of  1897  as  well  as  §  176  of  the 
Constitution  was  construed  by  this  court 
in  Engstad  v.  Grand  Forks  County,  10  N. 
D.  54,  84  N.  W.  577.  In  that  decision  this 
court  held  that  the  clause  in  §  176  of  the 
state  Constitution,  that  '*the  legislative  as- 
sembly shall,  by  a  general  law,  exempt  from 
taxation  property  used  exclusively  for 
school,  religious,  cemetery,  or  charitable 
pur^ses,"  was  not  self-executing,  but  '*lays 
a  command  upon  the  legislative  assembly, 
1..ILA.1917B. 


and  requires  that  body,  by  general  law,  to 
exempt  certain  property  from  taxation, 
among  which  is  property  used  exclusively 
for  charitable  purposes."  The  court  fur- 
ther held  that  the  provisions  of  the  act  did 
not  apply  to  property  which  was  owned  and 
operated  by  an  individual,  but  that  only 
property  belonging  to  an  institution  was 
within  the  provisions  of  the  statute.  In 
disposing  of  the  contention  that  the  statute, 
if  so  construed,  would  be  unconstitutional, 
the  court  said :  'It  may  possibly  have  been 
the  legislative  purpose,  in  enacting  the  gen- 
eral exemption  law  embraced  in  §  1160, 
supra,  to  fully  comply  with  this  constitu- 
tional mandate;  but  we  are  not  at  liberty  to 
indulge  in  mere  conjecture  as  to  what  was 
intended.  Our  duty  is  to  fairly  construe 
the  language  actually  employed  by  the  legis- 
lature, and  from  it  determine  the  legislative 
intent.  In  doing  so,  we  reach  the  cor- 
dusion,  as  has  been  seen,  that  the  legis- 
lature did  not  intend  to  go  as  far  as  the 
language  of  the  Constitution  required  it  to 
go.  The  legislature,  by  its  language,  has 
not  exempted  from  taxation  any  and  all 
property  devoted  exclusively  to  charitable 
uses,  but  has,  on  the  contrary,  only  exempt- 
ed so  much  thereof  as  belongs  to  'institu- 
tions' which  dispense  public  cliarity.  But, 
in  exempting  only  a  part  of  the  property 
which  is  or  may  be  devoted  to  charitable 
uses,  there  has  been  no  violation  of  any  inhi- 
bition found  in  the  organic  law.  The 
Constitution  required  the  legislature  to  ex- 
empt what  it  has  exempted;  but  the  law 
nuiking  body  has  not,  perhaps,  gone  to  the 
full  extent  required  by  the  very  broad  terms 
employed  in  the  clause  we  have  quoted  from 
§  176  of  the  state  Constituti<m.  It  is  cer- 
tainly clear  to  our  minds  that,  notwith- 
standing the  fact  that  the  legislative  branch 
has  not  seen  fit  to  execute  the  constitution- 
al mandate  to  the  full  measure  intended, 
such  omission  cannot  operate  to  annul  a 
statute  which  does  execute  the  mandate, 
but  only  in  part." 

The  opinion  in  Engstad  v.  Grand  Forks 
County,  supra,  was  filed  on  November  22, 
1900.  The  legislative  assembly  which  con- 
vened in  January,  1901,  amended  the  law 
construed  in  Engstad  v.  Grand  Forks  Coun- 
ty, supra,  and  incorporated  therein  sub- 
division 9  (the  provision  involved  in  this 
proceeding),  which  provides  for  the  exemp- 
tion from  taxation  of  ''the  personal  and  real 
property  owned  by  charitable  associations 
known  as  posts,  lodges,  chapters,  councils, 
commanderies,  consistories,  and  like  organ- 
izations and  associati<ms  not  organized  for 
profit,  grand  or  subordinate,  and  used  by 
them  for  places  of  meeting  and  to  conduct 
their  business  and  ceremonies;  provided, 
however,    that   such  property  is  used  ex-J 
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clusively    for    such    charitable    purposefl. 
Laws  1901,  chap.  152. 

The  legislative  oiactment  of  1001  con- 
tained an  emergency  clause,  declaring  that 
an  emergency  existed  '^n  that  there  is  no 
exemption  from  taxation  of  the  class  of 
property  mentioned  in  subdivision  9,"  and 
that  therefore  the  act  should  take  effect 
and  be  in  force  from  and  after  its  approval. 
The  same  legislature  also  enacted  laws  pro- 
viding that  ''associations  known  as  lodges, 
chapters,  posts,  encampments,  councils,  com- 
manderies,  consistories  and  other  similar 
organizations,  having  a  seal  and  working 
under  a  charter  issued  by  some  grand  or 
sovereign  body  of  a  like  character  to  them- 
selves, of  the  fraternities  or  associations 
commonly  known  as  the  various  organiza- 
tions of  Freemasons,  Independent  Order  of 
Odd  Fellows,  Grand  Army  of  the  Republic, 
Knights  of  Pythias  and  other  similar  be- 
nevolent or  charitable  fraternities  or  as- 
sociations, not  organized  for  profit  or  for 
fraternal  insurance,  located  in  this  state, 
shall,  from  and  after  the  taking  effect  of 
this  article,  be  deemed  to  be  corporations, 
notwithstanding  no  articles  of  incorpora- 
tion have  been  filed,  and  no  charter  granted 
by  this  state.  .  .  .  Any  such  associa- 
tion has  power:  .  .  .  0.  To  apply  its 
funds  and  property  to  charitable  and  be- 
nevolent objects  pursuant  to  the  purpose 
for  which  such  association  is  organized/' 
Laws  1901,  chap.  89,  §§  1,  6,  §§  5025,  50S0, 
Comp.  Laws  1013. 

The  legislative  intent  expressed  in  the 
above-quoted  statutory  provisions  seems  too 
plain  for  doubt.  The  legislature  declared 
the  various  Masonic  bodies  and  other  like 
organizations  to  be  ''charitable  associa- 
tions." The  legislature  further  declared 
that  the  property  used  by  such  bodies  for 
places  of  meeting  and  to  conduct  their  busi- 
ness and  ceremonies  is  used  for  charitable 
purposes.  The  language  used  by  the  l^s- 
lature  is  so  plain  and  the  legislative  pur- 
pose and  intent  so  manifest  that  no  doubt 
can  exist.  But  if  the  meaning  of  the  stat- 
ute be  deemed  doubtful,  we  are  reminded 
that  the  foregoing  provisions  have  re- 
mained part  of  the  statute  law  of  this  state 
bince  1001,  although  subseqent  legislatures 
have  made  certain  changes  in  the  law  desig- 
nating the  property  declared  to  be  exempt 
from  taxation.  That  the  same  legislature 
which  created  the  state  tax  commission 
also  amended  and  re-enacted  the  law  classi- 
fying the  property  declared  to  be  exempt 
from  taxation,  and  the  provision  involved 
in  this  controversy  (subdiv.  9,  §  2078, 
Comp.  Laws  1013)  was  re-enacted  with- 
out any  modification  whatever.  Laws 
1011,  chap.  200.  It  was  again  re-enacted 
L.R.A.1017B. 


by  the  legislature    in    1918.     Laws    1913, 
chap.  280. 

The  provision,  therefore,  has  remained  a 
part  of  the  statute  law  of  this  state  for 
fifteen  years.  During  this  time  It  has  not 
only  been  treated  as  valid  by  the  various 
administrative  officers  and  boards,  but  has 
received  the  approval  of  three  different  leg- 
islative assemblies  and  three  different  gov- 
ernors. In  fact,  as  we  have  already  stated, 
it  was  re-enacted  by  the  same  legislative 
assembly  and  approved  by  the  same  gov- 
ernor, who  respectively  enacted  and  ap- 
proved the  law  creating  the  state  tax  com- 
mission itself.  The  contemporaneous  con- 
struction placed  thereon  by  the  inarious  ad- 
ministrative officers  and  boards  is  entitled 
to  great  weight,  and  the  acquiescence  in 
and  approval  of  audi  construction  by  sub- 
sequent legislative  assemblies  and  chief 
executives  ought  to  dispel  all  possible 
doubt  as  to  the  legislative  intent.  36  Cye. 
1140,  1142;  Lewis's  Sutherland,  SUt 
Gonstr.  2d  ed.  §§  472  et  seq. 

The  state  tax  commission,  however,  con- 
tends that  the  Masonic  bodies  are  not 
charitable  associations,  and  that  property 
used  for  their  places  of  meeting  and  to 
conduct  their  .business  and  ceremonies  is 
not  used  for  charitable  purposes;  that  it 
was  beyond  the  constitutional  po^er  of  the 
legislature  to  so  declare,  and  that  conse- 
quently the  provision  under  consideration 
is  unconstitutional.  The  relators,  on  the 
other  hand,  contend  that  the  Masonic  bodies 
are  charitable  associations,  and  that  prop- 
erty used  exclusively  for  the  Masonic  pur- 
poses designated  in  the  statute  is  in  fact 
used  exclusively  for  charitable  purposes; 
that  the  legislature  is  vested  with  power  to 
determine  what  property  is  used  exclusive- 
ly for  charitable  purposes,  and  that  the  leg- 
islature in  exercise  of  this  power  has  de- 
termined that  the  propei*ty  of  Masonic  or- 
ganizations, wlien  used  for  places  of  meet- 
ing and  to  conduct  their  business  and  cere- 
monies of  such  organizations,  is  used  ex- 
clusively for  charitable  purposes. 

Much  space  has  been  devoted  in  the  briefs 
of  the  respective  counsel  to,  and  many  au- 
thorities have  been  cited  upon,  the  question 
of  what  is  meant  by  the  word  "charity"  and 
its  derivative  "charitable."  The  word 
"charity,"  like  many  other  words,  has  both 
a  lay  meaning  and  a  legal  meaning.  6  R. 
G.  L.  201.  The  principle  of  charity  was 
recognized,  even  before  the  adoption  of 
Ghristianity,  by  the  Roman  law.  6  Gyc. 
808.  And  while  certain  ingredients  of  the 
Roman  law  were  incorporated  into  the  com- 
mon law  of  England,  there  was  also  incor- 
porated with  them  the  ecclesiastical  ele- 
ment introduced  with  Christianity.  5  R. 
0.  L.  206;  6  Cyc.  808.    And  the  tern  "char- 


STATE  EX  REL.  LINDE  v.  PACKARD. 


716 


ity/'  M  used  in  <mr  law,  "no  doubt  takes 
shades  of  meaning  from  the  Christian  re- 
ligion, which  has  largely-  affeeted  the  great 
bodj-  of  onr  laws."  Allen  v.  Dnffle,  43  Mich. 
1,  98  Am.  Rsfp.  159,  4  N.  W.  427;  First  M. 
E.  Church  ▼.  Donnell,  110  Iowa,  5,  46  L.R.A. 
858,  81  N.  W.  171;  Ould  v.  Washington 
Hospital,  95  U.  8.  303,  24  L.  ed.  460.  And 
"the  oft-recurring  prayer.  This  do  in  work 
of  charity,'  in  the  earliest  appeals  to  the 
Englirii  chancellor  by  those  who  had  no 
remedy,  shows  that  the  common,  if  not  the 
equits^le,  concept  of  the  term  under  Christ- 
ian inflnence  was  the  same  in  remote  and 
modem  times."  6  Cyc.  808. 

In  the  broadest  sense  charity  includes 
whateyer  proceeds  from  the  sense  of  moral 
duty  or  from  humane  feelings  towards  oth- 
ers, uninflneneed  by  one's  own  advantage 
or  pleasare.    0  Cyc.  807. 

Ruling  Case  Law  (5  R.  C.  L.  pp.  202, 
293)  says:  "A  precise  and  complete  defini- 
tion of  a  legal  charity  is  hardly  to  be  found 
in  the  books,  but  it  is  certain  that  in  legal 
parlance  the  word  'charity'  has  a  much 
wider  significance  than  in  common  speech. 
Probably  the  most  comprehensive  and  care- 
fully drawn  definition  ol  a  charity  that 
has  ever  been  formulated  is  that  it  is  a 
gift,  to  be  applied  consistently  with  exist- 
ing laws,  for  the  benefit  of  an  indefinite 
number  of  persons,  either  by  bringing  their 
hearts  under  the  influence  of  education  or 
religion,  by  relieving  their  bodies  from  dis- 
ease, suffering,  or  constraint,  by  sssisting 
them  to  establish  themselves  for  life,  or  by 
erecting  or  maintaining  public  buildings 
or  works,  or  otherwise  lessening  the  bur- 
dens of  government.  It  is  immaterial 
whether  the  purpose  is  called  charitable  in 
the  gift  itself,  if  it  is  so  desciibed  as  to 
show  that  it  is  charitable  in  its  nature. 
Another  definition  capable  of  being  easily 
understood  and  applied  is  that  given  by 
Lord  Camden  as  follows:  'A  gift  to  a  gen- 
eral public  use,  which  extends  to  the  poor 
as  well  as  the  rich.'  The  theory  of  this  is 
that  the  immediate  persons  benefited  may 
be  of  a  particular  class,  and  yet,  if  the  use 
is  public  in  the  sense  that  it  promotes  the 
general  welfare  in  some  way,  it  has  the  es- 
sentials of  a  charity.  Again,  charity  has 
been  declared  to  be  active  goodness;  the 
doing  good  to  our  fellow  men,  fostering 
those  institutions  that  are  established  to 
relieve  pain,  to  prevent  suffering,  and  to  do 
good  to  mankind  in  general,  or  to  any  class 
or  portion  of  mankind." 

The  question  whether  a  Masonic  lodge  is, 
in  law,  a  charitable  organization,  while  a 
new  one  in  this  court,  is  by  no  means  a  new 
one  in  the  legal  annals  of  this  country. 
This  question  has  been  presented  to  and 
dcFtermined  by  many  different  courts,  and 
L.R.A.1917B. 


while  there  is  some  conflict  among  the  de-. 
cisions,  the  greater  weight  of  authority 
sustains  the  view  that  a  Masonic  lodge  is 
a  charitable  organization.  See  Morrow  v. 
Smith,  146  Iowa,  614,  124  N.  W.  316,  and 
extended  notes  to  this  decision  as  reported 
in  26  L.R.A.(N'.S.)  606,  and  Ann.  Cas. 
1912A,  1183.  See  also  Fitterer  v.  Craw- 
ford, 167  Mo.  61,  60  L.R.A.  101,  57  S.  W. 
632 ;  State  ex  rel.  Bartel  v.  Board  of  Asses- 
sors, 34  La.  Ann.  574;  Indianapolis  v. 
Grand  Master  G.  L.  25  Tnd  522;  Salt  Lake 
Lodge  V.  Qroesbeck,  40  Utah,  1,  120  Pac. 
194,  Ann.  Cas.  1914C,  940;  Plattsmouth 
Lodge  V.  Cass  County,  79  Neb.  463,  113  N. 
W.  167;  Cumberland  Lodge  v.  Nashville, 
127  Tenn.  284,  164  S.  W.  1141;  5  R.  C.  L. 
873. 

It  is  unnecessary  for  us,  however,  in  this 
case,  to  determine  whether  a  Masonic  lodge 
is  a  charitable  organization.  The  legisla- 
ture has  determined  this  question,  and  in 
positive  and  unequivocal  terms  declared 
that  the  several  Masonic  bodies  are  chari- 
table organizations,  and  that  their  property, 
when  used  for  the  purposes  specified  in  the 
statute,  is  used  for  charitable  purposes,  and 
as  such,  exempt  from  taxation.  We  are  not 
called  upon,  nor  is  it  our  function,  to  re- 
view the  correctness  of  this  legislative  de- 
termination. 6  R.  C.  L.  p.  112.  For  it  must 
be  presumed  that  the  legislature  had  before 
it  when  the  statute  was  passed  any  evidence 
that  was  required  to  enable  it  to  act;  and 
the  passage  of  the  statute  must  be  deemed 
a  finding  by  the  legislature  of  the  existence 
of  the  facts  justifying  the  enactment  there- 
of. 6  R.  C.  L.  pp.  102,  111,  112.  We  have 
no  power  to  supervise  the  acts  of  the  legis- 
lature, or  substitute  our  judgment  for  its 
judgment  upon  any  matter  within  the  scope 
of  its  constitutional  powers.  Our  authority 
Is  limited  to  an  inquiry  into  and  a  deter- 
mination of  whether  the  legislature  has  ex- 
ceeded its  constitutional  powers,  and  has 
arbitrarily  classified  property  as  entitled 
to  exemption  from  taxation  on  the  ground 
that  it  was  used  for  charitable  purposes, 
when  clearly  and  unquestionably  the  prop- 
erty sought  to  be  exempted  is  not  within 
the  class  which  the  legislature  has  declared 
it  to  be.  j 

Every  reasonable  presumption  is  in  favor 
of  the  constitutionality  of  a  legislative 
enactment,  as  it  is  presumed  that  the  legis- 
lature acted  within  its  constitutional  pow- 
ers arid  enacted  a  valid  law.  This  presump- 
tion is  conclusive  unless  it  is  clearly  shown 
that  the  enactment  is  prohibited  by  the 
state  or  Federal  Constituticm.  State  ex 
rel.  Linde  v.  Taylor,  —  N.  D.  — ,  166  N.  W. 
564. 

The  primary  duty  of  the  courts  is  to  con- 
strue statutes  with  reference  to  the  Consti- 
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tut  ion,  and  it  ib  only  when  a  statute 
clearly  violates  the  provisions  of  the  Consti- 
tution that  the  courts  may  declare  the  stat- 
ute to  be  unconstitutional.  6  R.  C.  L.  p. 
102. 

The  authorities  cited  furnish  small  aid 
in  determining  the  question  before  us.  Most 
of  the  decisions  cited  involved  the  construc- 
tion of  some  particular  statute  and  a  de- 
termination of  whether  a  Masonic  lodge  (or 
some  other  fraternal  body)  was,  in  fact,  a 
charitable  organization  within  the  meaning 
of  the  particular  statute  construed.  Tliat 
is  true  of  the  decision  of  the  supreme  court 
of  Maine  in  the  leading  case  of  Bangor  v. 
Rising  Virtue  Lodge,  73  Me.  428,  40  Am. 
Rep.  369.  It  is  true  of  the  decision  of  the 
supreme  court  of  Massachusetts  in  Boston 
Lodge  V.  Boston,  217  Mass.  176,  104  N.  E. 
453;  of  the  decision  of  the  supreme  court 
of  Wisconsin  in  Green  Bay  Lodge  v.  Green 
Bay,  122  Wis.  452,  106  Am.  St.  Rep.  984, 
100  X.  W.  837;  and  of  the  decision  of  the 
supreme  court  of  Michigan  in  Atty.  Gen.  v. 
Detroit,  113  Mich.  388,  71  N.  W.  632. 
And  the  statute  construed  in  the  latter 
case  expressly  provided  that  the  exemp- 
tion granted  thereby  should  "not  apply 
to  fraternal  or  secret  societies."  Tlie 
question  of  whether  the  legislature  had 
constitutional  power  to  classify  Masonic 
lodges  as  charitable  organizations,  and  ex- 
empt from  taxation  their  property  used  ex- 
clusively for  Masonic  purposes,  was  not  in- 
volved in  any  of  those  cases.  And  while 
in  other  decisions  constitutional  provisions 
are  referred  to  and  considered  in  connection 
with  the  construction  of  the  statute  in- 
volved, no  authority  has  been  called  to  our 
attention  wherein  a  court  was  confronted 
with  a  legislative  enactment  (as  in  the 
case  at  bar)  which  specifically  declared  the 
diflferent  Masonic  bodies  to  be  charitable 
organizations,  and  the  property  belonging 
to  such  bodies  and  actually  used  by  them 
exclusively  for  their  corporate  or  associated 
purposes  to  be  exempt  from  taxation,  on 
the  ground  that  such  property  is  used  for 
charitable  purposes.  And  while  in  many 
of  the  diflTerent  authorities  cited,  general 
statutes  exempting  the  property  of  chari- 
table organizations  or  property  used  for 
charitable  purposes  from  taxation  were  con- 
strued, a  great  number,  in  fact  a  greater 
number,  of  the  courts  found,  as  a  matter  of 
fact,  that  Masonic  bodies  are  charitable 
organizations,  and  as  such  entitled  to  the 
benefits  of  the  general  statutes  exempting 
the  property  of  such  organizations  from 
taxation.  See  Morrow  v.  Smith,  145  Iowa, 
614,  26  L.R.A.(X.S.)  696,  124  N.  W.  316, 
and  authorities  collated  in  an  extended  note 
to  this  case  as  published  in  Ann.  Gas. 
1012A,  p.  1187. 
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The  North  Dakota  Constitution  was 
framed  and  adopted  in  1889.  Long  prior 
thereto  a  number  of  the  courts  of  this  eoon- 
try  had  declared  the  society  of  Freemasons 
to  be  a  charitable  organization.  It  was  so 
adjudged  by  the  supreme  court  of  Alabama 
in  1861  (Burdine  v.  Grand  Lodge,  37  Ala. 
478) ;  by  the  supreme  court  of  Indiana  in 
1866  (Indianapolis  v.  Grand  Master,  G.  L. 
25  Ind.  618) ;  by  the  supreme  court  of 
Georgia  in  1874  (Savannah  ▼.  Solomon's 
Lodge,  53  Ga.  93) ;  by  the  supreme  court  of 
Maryland  in  1879  (Baltimore  v.  Grand 
Lodge,  50  Md.  421) ;  by  the  supreme  court 
of  Louisiana  in  1882  ( State  ex  rel.  Bertel  ▼. 
Board  of  Assessors,  34  La.  Ann.  574).  And 
in  the  case  of  King  v.  Parker,  9  Cush.  71, 
decided  in  1851,  the  supreme  court  of  Mas- 
sachusetts held  that  a  trust  expressed  in 
a  deed  to  individuals  for  the  use  of  an  un- 
incorporated Masonic  lodge  was  in  its 
nature  perpetual,  since  one  of  the  leading 
objects  of  such  lodge  was  tliat  of  charity. 
In  Burdine  v.  Grand  Lodge,  supra,  the  su- 
preme court  of  Alabama  said:  "The  society 
known  as  Freemasons  has  long  existed  in 
this  country,  and  in  almost  or  quite  every 
part  of  it.  The  purpose  and  object  of  the 
society  have  been  made  public  in  numerous 
books,  periodicals,  and  public  addresses. 
From  all  these  sources  of  information,  and 
from  the  g^ierally  received  and  accredited 
judgment  of  the  public,  tlie  sole  purpose 
and  object  wit^  which  Masonic  institutions 
acquire  money  and  property,  beyond  their 
current  expenses-  as  a  society  (furniture, 
lights,  fuel,  stationery,  and  the  like),  are 
for  the  bestowal  of  reliefs  and  charities  to 
the  needy.  In  addition,  the  third  and 
fourth  sections  of  the  act  to  incorporate 
Masonic  lodges  in  the  state  of  Alabama 
tend  to  confirm  the  belief  that  the  society 
is  eleemosynary  in  its  aims.  Under  these 
circumstances,  we  hold  that  we  will  take 
judicial  notice  that  the  grand  and  subordi- 
nate lodges  of  Freemasons  within  the  state 
of  Alabama  constitute  a  charitable  or  elee- 
mosynary corporation. '^    37  Ala.  482. 

While  not  necessary  to  a  determination 
of  this  cause,  it  may  be  mentioned  t^at  re- 
lators assert  that  the  charitable  nature  of 
the  Masonic  organization  is  established  by 
the  following  facts  set  out  in  the  petition 
herein:  ''The  object  and  purpose  of  the  said 
order  of  Freemasonry  is  philanthropy, 
benevolence,  and  to  carry  out  all  charitable 
purposes  and  objects,  all  of  which  is  not 
confined  to  its  members,  but  extends  to  all 
people  at  large,  and  that  among  other  ob- 
jects and  purposes  is  the  object  and  purpose 
to  nurse,  care  for,  and  provide  for  its  sick, 
afflicted,  and  needy  members  and  their  fam- 
ilies, and  bury  the  dead;  to  care  for  the 
widows  of  its  deceased  members  and  edu- 
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cat«  their  orphan  children;  to  contribute 
to  the  mmintenance  and  support  of  certain 
homes  and  public  sanitariums  for  indigent 
and  afflicted  persons,  located  in  this  state 
and  elsewhere;  to  furnish  the  funds  neces- 
sary to  build  and  maintain  tubercular  sani- 
tariums; to  contribute  to  and  assist  in  the 
support  of  public  institutions  of  charity; 
to  care  for  and  assist  in  caring  for  destitute 
persons,  whether  members  or  not,  who  may 
become  a  charge  upon  the  public  of  the  state 
of  North  Dakota;  that  such  things  as  here- 
inbefore set  out  are  not  confined  to  the 
members  of  the  said  order  and  their  fam- 
ilies, but  extends  to  all  who  are  in  need  or 
distress;  that  among  the  specific  things 
now  being  done  in  furtherance  of  said  ob- 
jects and  purposes  are  these:  The  furnish'^ 
ing  of  the  funds  necessary  to  build  and 
maintain  a  sanitarium  for  tubercular  pa- 
tients in  the  state  of  North  Dakota,  and  to 
build  and  maintain  a  Masonic  cottage  at 
I>un8eith  Sanitarium  for  tubercular  pa- 
tients; to  operate  and  maintain  the  Ma- 
sonic Welfare  Association,  which  organiza- 
tion collects  and  disburses  to  indigent  and 
distressed  persons  who  are  members  of  the 
several  Masonic  orders  funds  of  many  hun- 
dred dollars  per  year,  a  portion  of  which 
sftid  fund  is  disbursed  as  a  public  charity 
to  non-Masons;  the  operation  and  mainte- 
nance of  a  fund  known  as  an  'almoner's 
fund,'  which  fund  is  collected  and  disbursed 
by  an  officer  known  as  the  'almoner'  exclu- 
sively in  general  public  charity  to  the  ex- 
tent of  several  hundred  dollars  per  year, 
and  which  disbursement  is  made  by  the 
almoner  secretary,  and  without  being  sub- 
jected to  the  supervision  of  any  specific 
officer  or  board,  and  is  devoted  wholly  and 
exclusively  to  the  needy  and  distressed 
among  the  general  public  to  whom  the 
almoner  is  referred,  or  whom  he  finds  by  his 
own  investigation;  the  collecting  and  dis- 
bursing, to  organized  public  charities  such 
as  the  State  Children's  Home,  the  Critten- 
ton  Home,  the  Front  Street  Mission  in  the 
city  of  Fargo,  the  Salvation  Army,  and 
like  organizations,  funds  aggregating  hun- 
dreds of  dollars  annually,  all  of  which  are 
exelusive  public  charities;  the  collecting 
and  distributing  to  its  indigent  and  dis- 
tressed members  and  to  non-Masons,  funds 
amounting  to  several  hundred  dollars  per 
year;  the  raising  of  funds  and  contributing 
to  publie  charities  such  as  the  Belgian  Re- 
lief Fund,  Red  Cross  Funds,  Associated 
Charities,  and  all  matters  of  public  need; 
the  maintenance  of  and  assistance  in  main- 
tenance of  employment  agencies  to  assist 
without  charge  Masons  and  their  families 
in  finding  places  of  employment;  that  the 
extent  of  said  benevolent  and  charitable 
work  ef  the  said  order  is  large  and  greater 
I^R.A.1917B. 


than  any  public  cliarily  in  the  state  of 
North  Dakota,  and  that  as  an  illustration 
thereof  afiiant  alleges  that  the  said  Masonic 
organization  contributes  fully  one  half  of 
the  moneys  and  funds  necessary  to  maintain 
the  Cliildren*s  Home  in  Fargo,  an  institu* 
tion  of  great  public  charity  and  need. 

Affiant  further  says  that  one  of  the  gen- 
eral and  primary  objects  of  said  order  and 
institution  is  to  apply  in  general  to  its 
members  and  to  all  persons  the  principle 
of  benevolence  and  philanthropy,  and  to  ex- 
tend charity  in  its  broadest  and  highest 
meaning  to  any  and  all  persons  with  whom 
its  members  come  in  contact,  and  that  all 
of  the  said  property  of  the  relator  is  used 
exclusively  for  the  purposes  as  hereinbe- 
fore set  out,  and  that  the  property  in  ques* 
tion  is  only  to  a  minor  extent  used  for  ad- 
ministrative purposes,  and  that  less  than 
one  tenth  of  the  space  of  said  building  be- 
fore referred  to  is  used  in  providing  offices 
for  the  officers  engaged  in  the  administra- 
tion of  the  business  of  the  said  Masonic 
bodies,  and  that  no  revenue  or  income  is  re- 
ceived from  the  use  of  said  properties  ex- 
cept that  such  revenues  and  income,  as 
hereinbefore  set  out  and  as  derived  from 
the  dues  of  said  members,  is  used  exclusive- 
ly for  the  maintenance  of  said  buildings, 
and  to  be  expended  in  tlie  foregoing  matters 
of  benevolence^  philanthropy,  and  charity, 
and  to  carry  out  the  objects  and  purposes 
hereinbefore  set  forth,  and  that  such  prop- 
erty is  not  in  any  manner  used  for  busi- 
ness purposes." 

No  attempt  was  made  to  define  "charita- 
ble purposes"  in  the  state  Constitution,  or 
to  determine  what  organizations  or  insti- 
tutions would  be  entitled  to  the  benefit  of 
the  exemption  which  the  Constitution  di- 
rected the  legislature  to  put  into  effect. 
Nothing  was  said  to  indicate  any  intent  to 
exclude  secret  or  fraternal  societies  from 
the  benefit  of  such  exemption,  or  (as  in 
0ome  states)  to  restrict  such  exemption  to 
property  devoted  purely  and  exclusively  to 
purposes  of  "public"  charity.  , 

When  the  constitutional  convention 
framed,  and  tlie  people  adopted,  the  Con- 
stitution, they  not  only  invested  the  legis- 
lature with  power  to  exempt  from  taxation 
certain  classes  of  property,  but  they  in  plain 
and  unmistakable  terms  directed  "that  the 
legislative  assembly  shall  by  general  law 
exempt  from  taxation  property  used  exclu- 
sively for  school,  religions,  cemetery,  or 
charitable  purposes."     Const.  §  176. 

This  constitutional  command  was  ad- 
dressed to  the  legislature,  and  not  to  the 
courts.  6  R.  C.  L.  68.  The  provision  was 
not  self-executing.  Its  terms  looked  for- 
ward to  and  required  ''ulterior  action  upon 
the  part  of  the  lawmaking  branch  of  the* 
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government.^  Engstad  v.  Grand  Forks  Co. 
10  N.  D.  54,  84  N.  W.  677.  The  govern- 
mental policy  therein  declared  depended 
upon,  and  could  be  put  into  effect  only  by, 
legislative  action. 

Tiie  provision  related  to  taxation,— a 
matter  peculiarly  within  the  province  of  the 
legislative  department  of  the  government. 
37  Cyc.  724.  See  also  §S  174  to  181,  in- 
clusive, State  Const.  It  involved  and  re- 
,' quired  the  exercise  of  legislative  power  to 
give  effect  to  a  governmental  policy  an- 
nounced in  the  Constitution.  Consequent- 
ly the  contemporaneous  construction  and  in- 
terpretation given  by  the  legislature  is  en- 
titled to  a  great  deal  of  weight,  and  should 
not  be  departed  from  unless  manifestly  er- 
roneous. 6  R.  C.  L.  p.  63.  See  also  Gaar, 
S.  &  Co.  V.  Sorum,  11  N.  D.  174,  00  N.  W. 
799. 

The  legislative  construction  and  deter- 
mination, as  we  liave  already  stated,  was  in 
harmony  with  the  weight  of  judicial  au- 
thority in  this  country.  And  in  our  opin- 
ion we  have  no  right  to  say  tliat  the  legis- 
lature exceeded  its  constitutional  authority 


in  enacting  the  statute  under  considera- 
tion. 

It  is  also  suggested  by  the  respondents 
that  the  property  is  not  exempt  for  the  rea- 
son that  the  office  of  the  secretary  of  the 
Masonic  Grand  lodge  and  other  grand  bod- 
ies ia  maintained  in  this  building.  The  stat- 
utes which  we  have  quoted  are  not  suscepti- 
ble of  this  construction.  The  intent  was 
clearly  to  exempt  from  taxation  all  prop- 
erty belonging  to  Masonic  organizations 
and  devoted  exclusively  to  Masonic  use;  i 
e.,  "for  places  of  meeting,  and  to  ccmduct 
their  business  and  ceremonies."  The  legis- 
lative intent  seems  plain.  No  part  of  the 
building  is  leased  for  profit  or  income  for 
business  or  non-Masonic  purposes.  The  en- 
tire property  is  devoted  solely  to  purposes 
connected  directly  with  and  essential  to  the 
maintenance  of  the  Masonic  organization 
in  this  state.  The  property  is  clearly  with- 
in the  provisions  of  the  statute,  and  it  is 
our  duty  to  give  effect  to  the  law  as  pro- 
mulgated by  the  lawmaking  branch  of  the 
government. 

The  writ  will  issue  as  prayed  for. 


WEST  VIRGINIA   SUPREMB  OOURT 
OF  APPKAIiS. 

JAY  E.  CUNNINGHAM  et  aL 

V. 

L.  L.  COKELY,  Clerk  of  the  Circuit  Court 
of  Ritchie  County,  et  al. 

(—  W.  Va.  — ,  90  S.  E.  646.) 

Election  •«-  primary  —  regulation. 

1.  Primary  elections  are  so  far  matters  of 
public  concern  tliat,  within  legislative  dis- 
cretion, when  not  restrained  by  any  consti- 
tutional inhibition,  they  are  proper  subjects 
of  reasonable  statutory  regulations  under 
the  police  power  of  the  state.  Such  regula- 
tions are  vital  to  the  accomplishment  of  the 
purpose  aad  scheme  of  nominating  elections. 
For  other  oases,  see  ConstitutiwMl  Law  II, 

0,  J,  til  Dig.  i-52  N.  8. 

Same  —  party  organization. 

2.  Statutes  providing  for  such  elections 
are  based  on  a  recognition  of  political  par- 
ties as  governmental  agencies,  and  are 
usually  intended  to  maintain  party  organi- 
zations and  secure  the  integrity  of  party 
nominations. 

For  other  cases,  see  Elections,  IV,  in  Dig, 
1-52  N,  8, 

Headnotes  by  Ltnch,  J. 

Note.  —  As  to  constitutionality  of  pri- 
mary election  laws,  see  annotation  to  Peo- 
ple ex  rel.  Phillips  v.  Strassheim,  22  L.R.A. 
(N.S.)  1135;  SUt«  ex  rel.  Miller  v.  Fla- 
herty, 41  L.R.A.(N.S.)  132;  and  Waples  v. 
Marrast,  L.RJL1917A,  259;  and  see  also 
•Baer  v.  Gore,  post,  723. 
:Ii.R.A.1917B. 


Same  —  participation. 

3.  No  political  party  organizatioii  not 
comprehended  within  the  definition  found  in 
§  1  of  the  Primary  Election  Law  (Laws 
1915,  chap.  26),  when  prc^erly  interpreted, 
can  participate  in  such  elections. 

For  other  cases,  see  Elections,  IV,  in  Dig 
1-52  y.  8, 

Officer  —  nomination  —  certificates. 

4.  A  political  organization  so  excluded 
cannot  nominate  presidential  electors,  except 
by  certificates  signed  by  electors  numerical- 
ly equal  to  6  per  cent  of  all  the  votes  cast 
therefor  in  the  next  preceding  general  elec- 
tion held  in  the  state. 

For  other  oases,  see  Elections,  IV.  in  Dig. 
1-52  N,  8. 

Blectiona  —  primary  —  constitntlonal- 
ity. 

5.  The  provisions  of  Primary  Law 
*(  Barnes's  Code,  chap.  3,  §  26a)  §§  1,  23,  29, 
defining  political  parties  on  the  basis  of  a 
fixed  percentage  of  the  vote  cast  at  the  last 
general  election  held  in  the  state,  requiring 
them  to  select  their  candidates  by  primary 
election  and  convention,  and  authorunng 
nominations  by  lesser  groups  of  voters  to 
be  made  solely  by  petition,  do  not  constitute 
an  infringement  of  any  inhibition  prescribed 
by  the  Constitution  of  this  state. 

For  other  oases,  see  Elections,  IV.  in  Dig. 
1-52  N.  8. 

Statutes  —  same  subject  —  repeal. 

6.  When  two  statutes  passed  at  different 
dates  cover  and  fully  provide  for  the  same 
general  subject,  the  subsequent  one,  not  pur- 
porting to  amend  the  earlier  act,  but  mani^ 
festly  intended  to  be  a  substitute  therefor, 
is  to  be  deemed  and  treated  as  the  last  legis- 
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lative  expressioB  on  that  subject,  and  as 
operative  to  repeal  the  former  statute  by 
necessary  implication. 
For  other  cases,  see  Statutes,  IIL  in  Dig, 
1-5^  N.  B. 

(October  24,  1016.) 

PETITION  for  a  writ  of  mandamus  to 
compel  respondents  to  place  on  the  of- 
ficial ballot  for  the  general  election  the 
names  of  the  presidential  electors  nominated 
by  the  Prohibition  party  at  a  state  con- 
vention.   Refused. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Squire  Halstead  and  J.  Howard 
HoU,  for  petitioners: 

II  chapter  26,  Acta  of  1015,  by  any  part 
of  its  provisions  prevents  the  placing  of  the 
presidential  electors  of  the  Prohibition 
party  on  the  official  ballot  at  the  election  to 
be  held  on  November  7th,  1016,  it  is  un- 
constitutional and  void  as  opposed  to  article 
4,  §  1,  of  the  Constitution  of  West  Virginia, 
giving  to  the  male  citizens  of  this  state  the 
right  to  vote. 

State  Y.  Staten,  6  Coldw.  233;  Britton  v. 
Election  Comrs.  120  CaL  337,  61  L.RJL 
115,  61  Pac.  1116. 

Denying  to  a  political  party  which  cast 
less  than  6  per  cent  of  the  votes  at  the 
next  preceding  election  the  right  to  the 
privileges  and  protection  accorded  to  other 
political  parties,  and  thereby  prohibiting 
the  members  of  such  party  from  holding  a 
nominating  convention,  is  a  deprivation  of 
the  right  of  franchise. 

Britton  y.  Election  Comrs.  supra. 

l>enying  to  a  political  party  which  cast 
less  than  5  per  cent  of  the  vote  at  the  next 
preceding  election  the  right  to  the  privileges 
and  protection  accorded  to  other  political 
parties,  and  thereby  prohibiting  the  mem* 
bers  of  such  party  from  holding  a  nomi- 
nating convention,  is  special  legislation 
and  opposed  to  art.  6,  §  30,  of  the  Constitu- 
tion of  West  Virginia. 

Britton  v.  Election  Comrs.  supra.  Ladd 
Y.  Holmes,  40  Or.  167,  01  Am.  St.  Rep.  467, 
66  Pao.  714;  Cooley,  Const.  Lim.  768,  760. 

A  political  party  is  a  body  of  men  in  a 
state,  district,  county,  or  city,  united  in 
political  thought  and  action  for  the  accom- 
plishment of  a  political  end,  or  united  in 
political  opposition  to  another  body  of  men 
joined  in  political  action;  and  each  body 
of  men  so  united  is  entitled  to  the  same 
and  equal  rights  before  the  law. 

Fields  v.  Osborne,  60  Conn.  644,  12  L.R.A. 
651,  21  Atl.  1070. 

A  primary  law  giving  to   some  political 
parties  rights  which  it  denies  other  political 
parties  is  special  legislation. 
L.R.A.1017B. 


Cooley,  Const.  Lim.  pp.  758,  750;  Eaton 
v.  Brown,  06  Cal.  375,  17  L.R.A.  607,  31 
Am.  St.  Rep.  225,  31  Pac.  250. 

The  legislature  may  regulate  the  mode  of 
exercising  the  right  of  suffrage,  but  this 
regulation  must  be  subordinate  to  the 
Constitution  and  the  rights  of  voters. 

Page  V.  Allen,  58  Pa.  338,  08  Am.  Dec. 
272;  Monroe  v.  Collins,  17  Ohio  St.  665; 
State  ex  rel.  Lamar  v.  Dillon,  32  FU.  570, 
22  L.R.A.  124,  14  So.  383;  Sanner  v.  Patton, 
155  111.  563,  40  N.  E.  290. 

The  power  of  the  legislature  is  limited 
not  merely  by  the  express  restraints  im- 
posed upon  it  by  the  words  of  the  Consti- 
tution, but  by  certain  principles  inherent 
in  the  nature  of  free  government  by  the 
people  which  are  presupposed  by,  and  im- 
plied in,  the  Constitution,  and  to  which  it 
owes  all  of  its  operative  force. 

Cooley,  Const.  Lim.  174-176;  Calder  Y. 
Bull,  3  Dall.  386,  1  L.  ed.  648;  Citizens  Sav. 
&  L.  Asso.  Y.  Topeka,  20  Wall.  655,  22  L.  ed. 
465;  Durkee  v.  Janesville,  28  Wis.  467,  0 
Am.  Rep.  500;  People  ex  rel.  Detroit  &.  H. 
R.  Co.  V.  Salem,  20  Mich.  452,  4  Am.  Rep. 
400;  Janesville  v.  Carpenter,  77  Wis.  303, 
8  L.R.A.  808,  20  Am.  St  Rep.  123,  46  N. 
W.  128;  Ingram  v.  Colgan,  106  Cal.  113,  28 
L.R.A.  187,  46  Am.  St.  Rep.  221,  88  Pac. 
315,  30  Pac.  437. 

Self-preservation  is  an  inherent  right  of 
political  parties  as  well  as  of  individuals. 

Whipple  v..  Broad,  25  Colo.  407,  55  Pac. 
172;  Britton  v.  Election  Comrs.  supra; 
Morrow  Y.  Wipf,  22  S.  D.  146,  116  N.  W. 
112L 

A  compulsory  primary  law  forms  a  part 
of  the  general  election  laws  of  the  state. 

Spier  V.  Baker,  120  Cal.  370,  41  L.R.A. 
106,  52  Pac.  650;  Britton  v.  Election  Comrs. 
120  Ga.  337,  61  L.RJL  116,  61  Pac.  1115. 

The  purpose  of  the  legislature  in  regulate 
ing  political  parties  by  compulsory  primary 
elections  is  to  regulate, — sot  to  destroy. 

Morrow  v.  Wipf,  supra;  Daniel  y.  Simms, 
40  W.  Va.  664,  30  S.  £.  600. 

A  statute  requiring  an  unreasonable  num- 
ber of  signatures  to  a  petition  for  recogni- 
tion upon  the  official  ballot  is  unconstitu- 
tional. 

People  ex  rel.  Hotchkiss  v.  Smith,  206 
N.  Y.  231,  00  N.  E.  668;  People  ex  rel. 
Woodruff  V.  Britt,  206  N.  Y.  246,  00  N.  B. 
573. 

Where  a  primary  law  does  not  apply  to 
the  selection  of  presidential  electors  presi- 
dential electors  may  be  properly  nominated 
by  convention. 

State  ex  rel.  Allan  y.  Brodigan,  84  Nev. 
486,  125  Pac.  600. 

Messrs.  S.  A.  Powell  and  Adams  A 
Cooper  for  respondents. 
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liynch,  J.|  delivered  the  opinion  of  the 
court: 

The  relators,  Cunningham  and  others, 
alleging  themselves  to  be  citizens  and  voters 
resident  within  the  state,  and  members  of 
a  political  organization  called  and  known 
as  the  Prohibition  party,  pray  a  writ  of 
mandamus  to  compel  the  ballot  commis- 
sioners of  Ritchie  county  to  place  on  the  of- 
ficial ballot  for  the  general  election  in  No- 
vember, 1916,  the  names  of  the  presidential 
electors  nominated  by  the  party  at  a  state 
convention  held  for  that  purpose  at  Clarks- 
burg, June  7,  1916.  Its  nomination  of 
candidates  for  President  and  Vice  President 
of  the  United  States  was  made  by  the 
national  convention  of  the  party  held  at  St. 
Paul  in  the  ensuing  July.  The  usual  certifi- 
cates of  nominations  were  tendered  to  the 
clerk  of  the  circuit  court  of  Ritchie  county, 
accompanied  by  a  request  to  receive  and  file 
them,  with  which  it  is  alleged  he  refused  to 
comply. 

In  response  to  the  alternative  writ 
awarded  according  to  the  prayer  of  the 
petition,  the  respondent  Cokely,  the  clerk, 
and  the  other  ballot  commissioners  appoint- 
ed by  him,  admit  the  facts  alleged,  and  deny 
the  right  of  the  relators  to  compel  them  to 
place  the  names  of  such  candidates  on  the 
ofiicial  ballot  as  so  requested. 

The  pleadings  present  one  question  only 
for  adjudication, — one  purely  legal.  This 
question  must  be  determined — indeed,  it  can 
only  be  determined — from  an  interpretation 
of  the  statutes  of  this  state  governing  the 
nomination  of  candidates  for  public  office. 
The  advisability  or  propriety  of  the  stat- 
utes are  questions  proper  only  for  legis- 
lative consideration,  imless  they  conflict 
with  some  constitutional  provision.  Except 
in  so  far  as  the  organic  law  of  the  state 
forbids,  it  is  competent  for  the  legislature 
to  enact  laws  regulating  and  controlling 
nominations  and  elections  of  public  ofiicials. 
Both  are  matters  of  public  concern,  and  sub- 
jects of  proper  and  reasonable  legislative 
regulation,  restriction,  and  control.  The 
exercise  of  that  function  is  limited  and  re- 
strained only  by  that  instrument.  To  deprive 
the  legislature  of  its  regulatory  power  and 
authority,  it  must  appear  affirmatively  and 
unmistakably  that  it  has  exceeded  the 
bounds  so  prescribed.  It  is  not,  however,  so 
much  a  question  of  what  the  Constitution 
permits  the  legislature  to  do  as  what  the 
Constitution  prohibits  it  from  doing.  Un- 
less the  inhibition  urged  essentially  is  im- 
perative or  indubitably  inferential,  the 
courts  are  powerless  to  declare  an  enact- 
ment violative  of  the  organic  law.  The  un- 
constitutionality of  law  must  obviously  ap- 
pear. This  requirement  generally  is  recog- 
nized in  all  jurisdictions. 
L.R.A.1917B. 


It  is  impliedly,  if  not  actually,  admitted 
that  the  Primary  Election  Law  (Acts  1915, 
cliap.  26;  Barnes's  Code  §  26a,  chap.  3)  con- 
tains no  provision  for  the  nomination,  by 
election  or  convention,  or  the  candidates  of 
any  organization  not  comprehended  within 
the  definition  of  political  parties  found  in 
the  Ist  section  of  the  act;  that  the  Prohibi- 
tion party  is  not  wiUiin  that  definition, 
because  it  is  not  a  political  ''organization 
which  at  the  last  preceding  general  election 
polled  for  its  candidates  for  representatives 
in  congress  in  the  several  districts  at  least 
5  per  cent  of  the  entire  vote  cast  for  that 
office  in  tlie  state."  Relators  neither  aver 
nor  prove  that  their  party  did  cast  that 
number  of  votes.  They  make  no  such  pre- 
tension. 

Nor,  for  the  same  reason,  did  or  could  the 
Prohibition  party  assert  any  right  to  act 
under  §  29  of  the  Primary  Law,  authoris- 
ing each  ''political  party,''  in  the  month  of 
August  of  each  year  in  which  a  President  of 
the  United  States  is  to  be  elected,  to  "hold 
a  meeting  .  .  .  formulate  and  promul- 
gate a  state  platform,  and  select  preeidentiai 
electors  for  the  state  at  large,  and  each  con- 
gressional district."  To  invoke  this  act,  it 
is  essential  that  an  organization  come  with- 
in the  definition  of  a  political  party  found 
in  §  L  Not  having  the  required  percentage 
of  the  vote  at  the  last  general  election,  the 
party  represented  by  the  relators  could  not 
claim  the  benefit  of  the  statute. 

However,  relators  do  insist  on  two  prop- 
ositions; on  being  that,  as  the  Prohibition 
party  was  an  active  political  organization 
at  and  prior  to  the  passage  of  the  pri- 
mary election  law,  it  cannot  lawfully  be  de- 
prived of  its  right  to  representation  on  the 
official  ballot  through  its  party  nominations 
made  in  what  they  claim  to  be  a  dul}'  consti- 
tuted convention,  and  4uly  certified  to  the 
clerk  of  the  circuit  court  of  Ritchie  countv. 
Reliance  for  that  contention  is  placed  solely 
on  §  18.  chap.  3,  Code  1913.  That  statute 
did  authorize  the  nominatfon  of  candidates 
for  public  office  by  an  organized  assemblage 
of  voters  or  delegates  of  any  political  party 
which  at  the  general  election  next  preeedin<? 
such  convention  polled  at  least  3  per  cent  of 
the  entire  vote  of  the  state,  or  any  division 
thereof  for  which  the  nominations  are  made, 
"or  have  had  nominations  on  the  official  bal- 
lot for  the  state  or  any  division  or  subdivi- 
sion thereof,  for  the  last  preceding  ten 
years."  To  show  themselves  qualified  to  in- 
voke the  provisions  of  the  section  in  justifi- 
cation of  the  award  of  the  final  writ,  the  re- 
lators aver  the  continued  existence  of  the 
Prohibition  party  as  a  national  political 
organization  and  the  regularity  of  its  quad- 
rennial nominations  of  presidential  electors 
since  and  including  the  year  1872,  and  of  its 
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fitate  orgtnization  and  nominations  since 
and  including  the  year  1884,  and  that  in  the 
year  1012  it  polled  in  this  state  "in  the 
neighborhood  of  5,800  votes"  for  its  candi- 
date for  governor,  of  which  160  were  cast  in 
Ritchie  county.  The  first  provision  of  the 
act,  however,  prescribes  as  the  true  test  of 
the  right  to  representation  on  the  official 
ballot  the  required  percentage  of  the  votes 
cast  in  the  general  election  held  in  1914,  as 
to  which  there  is  neither  averment  nor  proof. 
But,  in  any  event,  the  candidates  of  the  Pro- 
hibition party  received  numerically  less  than 
3  per  cent  of  any  combination  of  votes  cast 
for  any  office  filled  by  the  general  election 
held  in  this  state  in  either  year.  So  that, 
even  if  the  section  were  still  in  force,  its 
first  clause  does  not  inure  to  the  advantage 
of  any  political  organization  whose  adher* 
cnts  cast  less  than  the  required  number  of 
votes  at  the  preceding  general  election.  Nor 
is  the  latter  clause  of  the  section  applicable. 
Manifestly,  the  entire  section  was  repealed 
by  the  Primary  Act.  That  statute  contained 
a  clause  expressly  repealing  all  prior  legisla- 
tion inconsistent  therewith.  Moreover,  it 
covered  the  whole  subject  of  nominations  for 
public  office.  It  required  political  parties, 
as  defined  therein,  to  designate  their  candi- 
dates by  means  of  a  primary  election,  except 
candidates  for  presidential  electors,  and 
judges,  and  these  §  29  requires  to  be  named 
by  the  convention  thereby  prescribed.  With 
reference  to  political  organizations  not  com- 
prehended within  the  definition  of  a  political 
party,  a  mode  of  nomination  by  petition  was 
provided.  It  is  obvious  that  the  Primary 
Act,  dealing  comprehensively  and  fully  with 
the  matter  of  official  nominations,  was  not 
intended  to  be  amendatory  of  older  statutes 
on  the  same  subject,  or  supplementary  there- 
to, but  as  an  elaborate  and  ample  scheme  for 
the  selection  of  political  nominees.  So  con- 
strued, it  repeals  by  necessary  implication 
$  18,  chap.  3,  Code  1013,  relating  to  con- 
ventions. As  stated  in  Grant  v.  Baltimore 
k  O.  R.  Co.  66  W.  Va.  175,  66  S.  E.  709: 
"A  later  statute,  covering  the  whole  sub- 
ject matter  of  an  earlier  one,  not  purporting 
to  amend  it,  and  plainly  showing  it  was  in- 
tended to  be  a  substitute  for  the  earlier  act, 
works  a  repeal  of  such  earlier  act  by  im- 
plication, even  though  the  two  are  not  re- 
pugnant in  the  usual  sense  of  the  term." 

See  also  Hawkins  v.  Bare,  63  W.  Va.  431, 
60  8.  E.  301;  Vansant  v.  Com.  108  Va.  136, 
60  S.  E.  753. 

The  Primary  Law  of  Minnesota  defined  a 
political  party  as  one  casting  10  per  cent  of 
the  total  vote  of  the  last  election  for  its 
leading  candidate,  and  provided  that  the 
nomination  of  such  parties  should  be  made 
in  accordance  with  that  act,  reserving  the 
right  to  lesser  groups  of  voters  to  nominate 
L.R.A.1917B.  46 


their  candidates  by  petition,  as  authorized 
by  a  prior  law  still  in  force.  The  Primary 
Act  was  held  to  repeal  by  implication  the 
general  statute  providing  for  conventions. 
Hence,  chapter  26,  Acts  1915,  must  be  re- 
garded as  prescribing  the  exclusive  modes 
whereby  political  nominations  may  be  made 
in  this  state. 

Tersely  stated,  the  second  proposition  ad- 
vanced is  that  the  primary  statute  if  held 
effectual  as  a  repeal  of  §  18,  chap.  3,  Code, 
is  based  upon  an  arbitrary  and  discrimina- 
tory classification  of  voters,  operative  to  de- 
stroy minor  political  party  organizations, 
and  violative  of  various  provisions  of  the 
state  Constitution.  Is  the  act  amenable  to 
that  criticism  ?  That  is  the  paramount  and 
vital  inquiry. 

The  relators  rely  for  support  of  their  con- 
tention against  the  legal  validity  of  the  act 
on  three  California  decisions,  which,  iipon 
the  particular  facts  and  laws  involved  there- 
in, do  in  fact  adopt  that  view.  Britton  v. 
Election  Comrs.  129  Cal.  337,  51  L.R.A.  115, 
61  Pac.  1115,  citing  the  other  two  cases. 
Therein  the  law  of  that  state  of  1890  was 
held  invalid  as  to  that  provision  prohibit- 
ing the  election  of  delegates  to  a  convention 
of  any  political  party  not  representing  3 
per  cent  of  the  votes  cast  at  the  last  elec- 
tion; but  the  principal  reason  assigned  for 
the  decision  was  that  the  act  provided  no 
other  way  by  which  minor  parties  might  get 
on  the  ballot  for  the  general  election.  No 
legal  method  was  rendered  available  to  them 
whereby  they  might  select  candidates  and 
thus  secure  representation  at  the  polls.  But 
in  the  later  case  of  Katz  v.  Fitzgerald,  152 
Cal.  433,  03  Pac.  112,  after  the  California 
Constitution  had  been  changed  so  as  in  gen- 
eral terms  to  sanction  nominating  primaries, 
the  same  court  held  constitutional  a  law 
classifying  voters  and  excluding  from  the 
primary  parties  casting  less  than  3  per  cent 
of  the  last  vote  in  the  general  election.  It 
was  held  there  was  "no  discrimination  be- 
tween large  and  small  political  parties,"  and 
that  the  percentage  clause  was  a  necessary 
and  rational  provision.  These  restrictions, 
especially  where  other  modes  of  making 
nominations  are  afiTorded  the  minor  politi- 
cal groups,  uniformly  are  deemed  and  inter- 
preted as  valid  and  essential  to  the  efficiency 
of  the  primarv  system.  State  ex  rel.  Hagen- 
dorf-v.  Blaisdell,  20  N.  D.  622,  127  N.  W. 
720;  Riter  v.  Douglass,  32  Nev.  401,  100 
Pac.  444;  State  ex  rel.  Adair  v.  Drexel,  74 
Neb.  776,  105  N.  W.  174;  State  ex  rel. 
Labauve  v.  Michel,  121  La.  378,  46  Bo.  430; 
State  ex  rel.  Webber  v.  Felton,  77  Ohio  St. 
554,  84  N.  E.  85,  12  Ann.  Cas.  65.  The 
percentage  of  the  vote  fixed  as  the  basis  of 
party  classification  by  the  statutes  passed 
upon  in  these  cases  ranged  from  1  to  10  per 
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cent.    It  may  be  well  to  summarize  briefly 
other  decisions. 

In  State  ex  rel.  Labauve  v.  Michel,  121 
La.  378,  46  So.  430,  and  Ladd  v.  Holmes,  40 
Or.  167,  91  Am.  St.  Rep.  457,  60  Pac.  714, 
in  response  to  the  contention  of  discrimina- 
tion, it  was  said  the  primary  laws  construed, 
defining  political  parties  on  the  percentage 
basis  and  excluding  the  smaller  groups  from 
participation  in  the  primaries,  could  not , 
possibly  be  classed  as  local  or  special  laws 
within  the  constitutional  inhibition  against 
the  grant  of  special  privileges  and  immuni- 
ties. The  acts,  it  was  said,  were  but  reason- 
able regulations  of  the  larger  parties  de- 
signed to  safeguard  the  privileges  of  the 
electors  thereof,  and  not  infringements 
of  the  rights  of  the  minor  parties  or  in- 
dividual voters,  to  whom  the  right  waa  re- 
served to  nominate  by  petition,  which 
was  held  a  reasonable  regulation,  and 
not  violative  of  any  constitutional  right. 
The  same  principles  are  enunciated  in 
Ledgerwood  v.  Pitts,  122  Tenn.  570,  125 
S.  W.  1036,  and  State,  Ransom,  Prosecu- 
tor, T.  Black,  54  N.  J.  L.  446,  16  L.R.A. 
769,  24  Atl.  489,  1021.  It  was  so  held 
in  Maryland,  where  the  Primary  Law  was 
limited  in  its  benefits  to  the  two  parties 
casting  the  highest  number  of  votes  at  the 
last  general  election.  Kenneweg  v.  Allegany 
County,  102  Md.  119,  62  Atl.  249. 

Nor  does  the  classification  assailed  con- 
flict with  a  constitutional  guaranty  of  free- 
dom in  the  exercise  of  the  elective  franchise. 
State  ex  rel.  Adair  v.  Drexel,  74  Neb.  776, 
106  N.  W.  174;  State  ex  rel.  Wel>ber  v.  Fel- 
ton,  77  Ohio  St.  554,  84  N.  E.  85,  12  Ann. 
Cas.  65.  A  statute  of  Ohio  (Act  April  18, 
1892;  89  Ohio  Laws,  p.  434,  §  6)  provided 
that  certified  nominations  of  candidates  for 
public  office  should  be  made  by  convention  or 
primary  election  by  political  parties  which, 
at  the  next  preceding  election,  polled  at 
least  1  per  cent  of  the  entire  vote  cast  in  the 
state.  Apparently,  no  method  was  made 
available  whereby  lesser  groups  of  voters 
might  make  and  certify  nominations.  Yet, 
in  State  ex  rel.  Plimmer  v.  Poston,  58  Ohio 
St.  620,  42  LJLA.  237,  51  N.  E.  150,  the  law 
was  held  "not  repugnant  to  any  provision 
of  the  Constitution."  "Some  restriction 
upon  the  right  to  have  nominations  printed 
upon  the  blanket  ballot  is  necessary  to  ren- 
der it  practicable."  The  right  of  a  qualified 
elector  to  vote  at  all  elections  ia  not  un- 
reasonably impeded. 

The  election  law  of  Pennsylvania  (Act 
June  19,  1891;  P.  L.  350)  provided  that  the 
nominations  entitled  to  appear  on  the  offi- 
cial ballots  should  be  made  either  by  the 
authorized  nominating  bodies  of  the  politi- 
cal parties  casting  3  per  cent  of  the  vote  at 
the  last  election,  of  by  papers  signed  by 
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qualified  electors  to  the  number  of  one  half 
of  1  per  cent  of  the  largest  vote  cast  at  the 
preceding  election  for  any  officer  elected  for 
the  state  at  large  if  the  nomination  is  for 
a  state  office,  otherwise  to  the  number  of  3 
per  cent  of  the  largest  vote  cast  at  the  pre- 
ceding election  for  any  officer  elected  in  that 
portion  of  the  state  for  wh.ich  the  nomina- 
tion is  made.  It  was  held,  in  De  Walt  v. 
Bartly,  146  Pa.  529,  15  L.RA..  771,  26  Am. 
St.  Rep.  814,  24  Atl.  185,  that  the  law 
was  not  "in  violation  of  the  constitution- 
al provisions  that  elections  shall  be  free 
and  equal,  and  that  all  laws  regulating 
elections  shall  be  uniform  throughout  the 
state."  "While  prescribing  reasonable  reg- 
ulations, requisite  to  effect  its  object,  it 
carefully  preserves  the  right  of  each  elect- 
or to  vote  for  whom  he  pleases,  without 
any  unnecessary  inconvenience."  The  court 
further  said:  "At  the  last  general  elec- 
tion the  highest  vote  polled  in  this  state 
was  790,040,  and  the  vote  cast  for  the 
Prohibition  candidate  was  18,429,-  .  .  . 
less  than  3  per  cent  of  the  entire  vote  cast, 
and  that  under  the  provisions  of  the  act  a 
candidate  nominated  by  the  Prohibition 
party  w^ould  not  be  entitled  to  have  its  tick- 
et printed  at  the  public  expense,  as  in  the 
case  of  the  other  two  parties.  It  was  con- 
tended that  the  provision  or  discrimination 
against  the  Prohibition  party  is  in  violation 
of  that  clause  of  the  Constitution  which 
declares  that  elections  shaU  be  free  and 
equal,  and  .  .  .  that  all  laws  regulating 
the  holding  of  elections  by  the  citizens  shall 
be  uniform  throughout  the  state;  that  these 
constitutional  provisions  were  intended  to 
secure  to  every  citizen  equality  in  the  man- 
ner of  voting,  and  to  prohibit  the  legisla- 
ture from  passing  any  law  which  shall  give, 
directly  or  indirectly,  an  advantage  to  some 
voters  which  will  not  equally  apply  to  all 
voters.  This  contention  is  plausible,  but  un- 
sound. The  act  does  not  deny  to  any  voter 
the  exercise  of  the  elective  franchise  because 
he  happens  to  be  a  member  of  a  party  which, 
at  the  last  general  election,  polled  less  than 
3  per  cent  of  the  entire  vote  cast.  The  pro- 
vision referred  to  is  but  a  regulation,  and 
we  think  a  reasonable  one,  in  regard  to  the 
printing  of  tickets.  The  use  of  official  bal- 
lots renders  it  absolutely  necessary  to  make 
some  regulations  in  regard  to  nominations, 
in  order  to  ascertain  what  names  shall  be 
printed  on  the  ballot.  The  right  to  vote 
can  only  be  exercised  by  the  individual  voter. 
The  right  to  nominate,  flowing  necessarily 
from  the  right  to  vote,  can  only  be  exercised 
by  a  number  of  voters  acting  together.  Three 
persons  may  claim  to  be  a  political  party, 
just  as  the  three  tailors  of  Tooley  street  as- 
sumed to  be  'the  people  of  England.'  It 
follows,  if  an  official  ballot  is  tg  be  used. 
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nominations  must  be  regulated  in  some  way; 
otherwise  the  scheme    would    be    impracti- 
cable, and  the  official  ballot  become  the  size 
of  a  blanket." 

Again,  in  State  ex  rel.  Frits  ▼.  Jensen, 
86  Minn.  19,  89  N.  W.  3126,  the  court  held 
valid,  on  the  ground  of  differences  in  party 
conditions,  a  statute  excluding  from  pri- 
mary elections  parties  casting  less  than  ^10 
per  cent  of  the  total  vote  at  the  last  election 
for  their  leading  candidates.  In  its  opinion 
the  court  said:  "While  it  seems  to  some  of 
lis  that  the  percentage  of  the  vote  selected 
as  the  basis  of  the  classification  in  this  act 
is  larger  than  necessary,  yet  it  was  a  ques- 
tion for  the  legislature,  and  we  are  not  jus- 
tified in  holding  that  the  classification  was 
arbitrary.** 

The  supreme  court  of  Wisconsin  held,  in 
State  ex  rel.  McGrael  v.  Phelpe,  144  Wis. 
1,  35  L.R.A.(N.S.)  353,  128  N.  W.  1041, 
that,  notwithstanding  ''the  right  of  suffrage 
includes  the  right  to  form  political  parties, 
and  the  right  of  each  party  to  have  all  the 
machinery,  not  reasonably  prohibited  by 
law,  for  making  its  organization  effective  as 
to  the  policy  of  its  members,  by  electing  offi- 
cers in  harmony  therewith," — ^principles  for 
which  the  relators  here  contend, — and  not- 
withstanding "constitutional  inhibitions  of 
legislative  interference  with  the  right  to 
vote  and  rights  incidental  thereto,  there  is 
a  legitimate  field  of  legislative  activity  in 
the  nature  of  regulation."  Moreover,  while 
denouncing  as  an  unreasonable  interference 
''a  regulation  which  necessarily  tends  to 
afford  one  political  party  of  substantial  sta- 
tus a  better  opportunity  for  efficient  exist- 
enoe  than  another,  however  large,  or  materi- 
ally impair  or  prevent  fair  opportunity 
for  any  organisation  of  voters  of  sub* 
stantial  numbers  and  standing  to  compete 
for  favor,"  nevertheless  ''l^slative  regu- 
lations of  the  right  to  vote  and  rights  in- 
cidental thereto  are  appropriate  .  .  . 
to  keep  the  ballot  sheet  within  a  reasonably 
workable  compass,  both  from  the  standpoint 
of  the  party  and  individual  right,"  not  with^ 
standing  the  express  or  Implied  constitu- 
tional inhibitions  against  class  legislation, 
recognition  of  the  existence  and  inviolability 
of  inherent  rights,  and  express  guaranty  of 
the  right  to  vote.  Therein  was  upheld  as 
valid,  because  not  an  infringement  of  any 
oonstitutiotial  guaranty,  a  requirement  of  a 
number  equal  to  20  per  cent  of  the  votes 
cast  in  the  next  preceding  general  election 
as  a  test  of  the  competency  of  minor  politi- 
cal organizations  to  have  the  use  of  the  offi- 
cial Australian  ballot  system  for  their 
organic  purposes. 

So  accordant  with  reason  and  principle, 
as  we  believe,  is  the  doctrine  of  the  case  cit- 
ed, and  so  responsive  to  the  contentions  of 
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the  relators,  that  the  liberal  quotation  there- 
from seems  justified.  With  the  exception  of 
Oalifomia,  no  appellate  court,  so  fax  as  we 
can  discover,  has  held  unconstitutional  per- 
centage classifications  of  parties  entitled  to 
participate  in  primaries.  Other  jurisdictions 
uniformly  sustain  the  validity  thereof,  not- 
ing generally  the  provision  usually  inserted 
for  nominations  of  candidates  by  minor 
parties  by  conventions  or  by  petitions  con- 
taining signatures  of  the  required  number 
of  electors  voting  in  the  preceding  gen- 
eral electi<»i.  Such  a  regulation  renders 
competent  nominations  made  as  therein 
permitted,  upon  compliance  with  its  terms, 
and  is  held  uniformly  by  the  cases  here- 
in cited  to  be  reasonable  and  valid  and 
an  appropriate  limitation  upon  the  right 
claimed  by  relators. 

Consonant  witli  this  approval  regulation, 
the  state  Primary  Law  does  make  ample 
proFvision  for  the  nomination  of  candidates 
by  minor  parties  "otherwise  than  by  direct 
primary  ele^ion"  (|2S).  Compliance  there- 
with is  made  to  depend  only  on  certificates 
signed  by  5  per  cent  of  all  the  voters  par- 
ticipating in  the  last  general  election  within 
"the  political  division  for  which  the  can- 
didate is  presented.''  There  is  no  limita- 
tion exclusively  confining  signatures  to  the 
membership  of  any  particular  party  organ- 
ization. By  implication,  any  voter  willing 
to  affix  his  signature  may  do  so,  it  would 
seem,  without  regard  to  his  own  party  pre- 
dilection. This  mode  of  securing  representa- 
tion on  the  official  ballots  clearly  was  avail- 
able to  the  adherents  of  the  Prohibition 
party.  If,  for  any  reason  satisfactory  to 
them,  they  declined,  or  through  inadvertence 
failed,  to  exercise  the  privilege  or  oppor- 
tunity so  offered,  they  cannot  now  reason- 
ably be  heard  to  assert  the  infringement  of 
any  right  guaranteed  to  them  by  the  Consti- 
tution of  this  state. 

The  writ  is  refused. 


WEST  VIRGINIA    SUPREME:  COURT 
OF  APPEAI/S. 

IRA  P.  BAER 

V. 

WILLIAM  GORE,  Plff.  in  Err. 

(—  w.  Va.  — ,  90  8.  B.  630.) 

Elections  —  primary  «»  mandatory  pro- 
visions. 
1.  A  statute  which  provides  that  a  vc^er 

Headnotes  by  Ltnoh,  J. 

NotOt-^-As  to  constitutionality  of  pri- 
mary election  laws,  see  annotation  to  People 
ex  rel.   Phillips  v.  Strassheim,  22   L.R.A* 
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on  entering  the  polling  place  "shall  an- 
nounce his  name,"  "shall  sign  his  name  and 
place  of  residence  in  a  book  of  the  party 
whose  ballot  he  wishes  to  cast,"  and  sub- 
scribe an  oath  verifying  his  party  affilia- 
tion, etc.,  before  receiving  and  voting  the 
ballot  of  the  party  so  named,  is  mandatory, 
and  prerequisite  to  the  exercise  of  the  elec- 
tive franchise  in  a  nominating  primary. 
For  other  cfises,  see  Elections,  JV.  in  Dig, 
1-52  N.  8. 

Same— constitutional  rights  —  violation. 

2.  A  statute  requiring  each  voter  in  a 
primary  election  to  state  on  oath  his  party 
affiliation  before  he  is  entitled  to  cast  his 
ballot  does  not  violate  the  constitutional 
provision  that  no  ''political  test  oath  shall 
be  required  as  a  prerequisite  or  qualifica- 
tion to  vote,"  or  that,  with  certain  negative 
exceptions,  all  male  citizens  twenty-one 
years  of  age  or  over  ''shall  be  entitled  to 
vote  at  all  elections  held  within  the  coun- 
ties in  which  they  respectively  reside." 

For  other  cctaes,  see  Elections,  IV,  im  Dig, 
1-52  N,  8, 

Same  •—  purpose  of  requirement. 

3.  Such  statutory  requirement  is  only  a 
mode  of  ascertaining  the  party  affiliation  of 
the  voter,  and  thereby  to  identify  him  as 
one  entitled  to  cast  the  ballot  of  such  party, 
and  is  i>ot  intended  as  a  test  of  his  right  to 
vote  in  a  primary  as  distinguished  from  a 
{general  election. 

For  other  cases,  see  Elections,  IV,  in  Dig. 
l'-52  y.  8, 

Same  —  regulation  -«-  validity. 

4.  Primary  elections  are  so  far  matters  of 
public  concern  that,  within  legislative  dis- 
cretion, when  not  restrained  by  any  constitu- 
tional inhibition,  they  are  proper  subjects 
of  reasonable  statutory  regulation  under  the 
police  power  of  the  state.  Such  regulations 
are  vital  to  the  accomplishment  of  the  pur- 
pose and  scheme  of  nominating  elections. 
For  other  cases,  see  Elections,  IV,  in  Dig. 

1-52  N.  8. 

Same  —  pur]K>se. 

6.  Statutes  providing  for  such  elections 
are  based  on  a  recognition  of  political  par- 
ties as  governmental  agencies,  and  are  usual- 
ly intended  to  maintain  party  organizations 
and  to  secure  the  integrity  of  pai'ty  nomina- 
tions. 
For  other  cases,  see  Elections,  IV,  in  Dig. 

1-52  N.  8, 

Courts  —  appellate  Juriadlction. 

6.  The  appellate  jurisdiction  of  this  court 
is  not  determined  by  the  value  of  the  sub- 
ject matter  of  the  controversy  in  cases  "in- 
volving the  constitutionality  of  a  law." 
For  other  cases,  see  Appeal  and  Error,  II, 

o,  2,aMd4,in  Dig,  1-52  N.  8. 

Same  —  constitutional  question. 

7.  Where  a  just  determination  of  a  con- 
troversy between  opposing  candidates,  aris- 

(N.S.)    1135;    State  ex  rel.  Miller  v.   Fla- 
herty,  41  L.R.A.(N.S.)   132;  and  Waples  v. 
Marrast,   L.K.A.1917A,   250;    and   see   also 
Cunningham  v.  Cokely,  ante,  718. 
L.R.A.1917B. 


ing  out  of  a  canvass  of  primary  election  re- 
turns, appealed  to  the  circuit  court  under 
§  26a22,  chap.  3,  Barnes's  Code,  virtually  de- 
pends on  the  proper  interpretation  of  a  law 
charged  to  be  invalid  as  in  violation  of  the 
Constitution,  this  court  has  jurisdiction  to 
review  the  proceeding  on  writ  of  error. 
For  other  cases,  see  Appeal  and  Error,  II, 
c,  2,  in  Dig.  1-52  y.  8. 

(October  24,  1916.) 

1?RR0R  to  the  Circuit  Court  of  Logan 
!i  County  to  review  a  judgment  in  favor 
of  contestant  Baer,  in  a  controversy  arising 
out  of  a  canvass  of  primary  election  re- 
turns.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Chafin  and  James  E. 
Greever  for  plaintiff  in  error. 

Mr.  E  Ij.  Hogsett,  for  defendant  in  er- 
ror: 

llie  supreme  eourt  has  no  jurisdiction, 
and  this  writ  of  error  should  be  dismissed  as 
improvidently  awarded. 

Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Board  of 
Public  Works,  28  W.  Va.  204:   Mackin  v. 
Taylor  County  Ct.  38  W.  Va.  338,  18  8.  E. 
632;  Summers  County  v.  Monroe  Count v,  43 
W.  Va.  207.  27  8.  B.  307 ;  Re  Union  Mines, 
39  W.  Va.  179, 19  S.  E.  398;  Poteet  v.  Cabell 
County,  30W.  Va.  75,  3  8.  E.  97;  Brazie  v. 
Fayette  County,  25  W.  Va.  213;  Dunlevy  v. 
County  Ct.  47  W.  Va.  513,  36  8.  E.  956: 
Stafford  ▼.  Sheppard,  57  W.  Va.  84,  60  S.  E. 
1016;   Kirkpatriek  ▼.  Deegans,  53  W.  Va. 
275,  44   8.   E.  465;    McClure  t.  Maitland, 
24  W.  Va.  661. 

To  give  the  supreme  court  jurisdiction, 
it  is  necessary  that  the  matter  involved  have 
pecuniary  value.  If  this  nomination  has 
pecuniary  value,  there  is  no  known  way  by 
which  it  may  be  computed. 

Dryden  v.  Swinburne,  15  W.  Va.  234; 
Williamson  v.  Musick,  60  W.  Va.  59,  53 
S.  E.  706. 

The  statute  requiring  the  keeping  of  an 
affirmation  book  to  be  signed  by  the  voters, 
and  prescribing  the  manner  of  ascertain- 
ing the  number  of  ballota  cast  at  each  pre- 
cinct, is  mandatory. 

Morris  ▼.  Board  of  Canvassers,  49  W.  Va. 
262,  36  8.  £.  500;  Cusiek's  Appeal,  136  Pa. 
459,  10  L.R.A.  228,  20  AU.  574:  36  Cyc. 
1157:  26  Am.  &  Eng.  Enc.  liaw,  688:  Daniel 
v.  Simms,  49  W.  Va.  554,  39  8.  K.  690; 
Mears  v.  Dexter,  86  Va.  828,  11  8.  E.  638; 
White  V.  Grump,  19  W.  Va.  683;  Offield  ▼. 
Davis,  100  Va.  250,  40  8.  £.  910. 

liynch,  J.,  delivered  the  opinion  of  the 
court : 

Between  Ira  P.  Baer  and  William  Gore 
has  arisen  a  controversy  as  to  which  of 
them  received  a  plurality  of  votes  cast  i& 
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the  June  primary  election  for  aominatton 
a»  a  candidate  for  justice  of  the^  peace  of 
Logan  district,  Logan  county,  to  be  voted 
for  in  the  general  election  to  be  held  Novem- 
ber 7,  1916.  The  returns  of  the  election,  as 
ascertained  by  the  commissioners  and  clerks 
conducting  it,  and  by  the  county  court  as  a 
board  of  canvassers,  showed  a  plurality  in 
favor  of  Gore»  while  upon  appeal  the  cir< 
cuit  court  found  Baer  nominated  as  a  candi- 
date, and  not  (Sore,  who  assigns  error. 

These  findings  resulted  from  variant  inter- 
pretations of  the  section  of  the  primary  elec- 
tion law  that  requires  each  voter  to  state 
upon  oath  his  party  affiliations,  his  age  and 
residence,  etc.,  as  a  prerequisite  to  the  right 
to  exercise  the  elective  franchise  at  the  poll- 
ing place  where  he  offers  himself  as  a  voter 
in  a  primary.  Section  26a  (13),  chap.  3, 
Barnes's  Code.  The  section  is:  "On  enter- 
ing the  election  room,  the  voter  shall  ux« 
nounce  his  name,  and  if  he  is  duly  regis- 
tered, or  has  obtained  transfer  as  provided 
by  law,  he  shall  sign  his  name  and  place  of 
residence  in  a  book  of  the  party  whose  ballot 
he  wishes  to  cast,  which  book  shall  be  paged 
alphabetically,  and  have  at  the  top  of  the 
page  thereof  in  form  and  effect  the  following 
oath  or  affirmation  with  blank  spaces  prop- 
erly filled  in  as  to  the  party  and  precinct  as 
indicated :  'The  undersigned  do  each  for  him- 
self severally  swear  or  affirm  that  I  am  a 
regular  and  qualified  member  and  voter  of 
the      ■  parfy,  and  am  a  duly  qualified 

resident  and  votm:  in  precinct  No.  , 

— —  district,  county,  West  Vir- 
ginia, and  reside  at  the  place  designated 
opposite  my  name  signed  hereunder;  that 
the  one  ballot  which  I  am  about  to  cast  will 
be  the  only  primary  election  ballot  cast  this 
day  by  me;  that  I  have  neither  received,  nor 
do  I  expect  to  receive,  anything  of  value  for 
myself  or  another,  given  or  promised  with 
the  manifest  intent  to  infiuence  my  vote  or 
the  vote  of  another  or  others  at  this  time.' 
Having  so  signed,  said  voter  shall  be  allowed 
to  cast  the  ballot  of  the  party  named  in  said 
oath  or  affirmation." 

The  legal  validity  of  this  statute  is  in  is- 
sue. 

The  election  commissioners  and  the  board 
of  canvassers  apparently  interpreted  the 
provision  quoted  as  directory  only,  wliile  the 
circuit  court  treated  it  as  mandatoiy.  This 
diversity  constitutes  the  real  cause  of  the 
controversy,  although  other  questions  arise 
as  incidental  to  the  main  issues  to  be  ad- 
judged OB  the  writ  of  review.  The  provi- 
sions ol  the  enactment  are  expressed  in  im- 
perative terms.  They  are  positive  and  un- 
equivocal. 

Generally  ''shall,"  wlien  used  in  Ckinsti- 
ttttions  and  statutes,  leaves  no  way  open  for 
the  substitution  of  discretion.  35  Cyc.  1451 ; 
L.R.A.1917B. 


Madderom  v.  Chicago,  194  111.  573,  62  N.  E. 
846;  Coleman  v.  Eutew,  167  Ala.  340,  47 
So.  703;  SUte  ex  rel.  Folk  v.  Talty,  166  Mo. 
559,  66  8.  W.  361.  All  authorities  coincide 
in  holding  mandatory  all  stetutory  require- 
nkento,  although  conteined  in  an  election 
law,  if  it  appears  reasonably  certein  the 
legislature  intended  them  to  have  that  ef- 
fect. Morris  v.  Board  of  Canvassers,  49  W. 
Va.  262,  38  S.  E.  500.  This  court  in  Daniel 
V.  Simms,  49  W.  Va.  554,  39  S.  £.  690,  inter- 
preted as  imperative  a  provision  requiring 
each  voter  to  place  the  names  of  all  persons 
for  whom  he  desired  to  vote  in  one  column 
of  the  ballot  and  to  designate  the  office  to 
be  filled  by  each  of  them.  Hence  it  seems 
obvious  that  the  legislature  intended  that 
each  elector  who  offers  to  vote  in  a  primary 
should  declare  his  party  affiliation  as  a  con- 
dition of  the  right  to  express  his  preferences 
between  the  candidates  of  his  own  party  for 
any  political  office. 

One  of  the  many  reasons  assigned  and 
argued  by  counsel  to  show  that  a  writ  of 
error  does  not  lie  from  this  court  to  the  cir* 
cuit  court,  in  proceedings  of  this  nature,  is 
that  the  value  of  a  nomination  for  an  (^ce 
is  less  than  $100.  No  value  is  alleged  or 
proved;  and,  when  measured  by  any  recog- 
nized standard  of  pecuniary  valuation^  a 
nomination  may  not  easily  be  appraised. 
But  an  exact  appraisement  of  the  subject 
matter  of  a  controversy  is  not  always  indis- 
penaable.  For  an  actual  monetary  value  in 
excess  of  $100  is  not  essential  to  empower 
this  court,  on  writ  of  error  or  appeal,  to 
determine  causes  ''involving  the  constitu- 
tionality of  a  law."  Const.  §  3,  art.  8; 
Code,  §  4,  chap.  113,  and  §  1,  chap.  135; 
Williamson  v.  Musick,  60  W.  Va.  59,  53  S. 
E.  706;  Underwood  Typewriter  Co.  v.  Pig- 
gott,  60  W.  Va.  532,  55  S.  E.  664.  Of  course, 
to  be  adjudged  the  right  to  invoke  this  ju- 
risdiction, it  must  appear  with  reasonable 
certeinty,  as  obviously  in  this  case  it  does 
appear,  that  a  correct  interpretetion  and 
construction  of  the  cliallenged  statute  is  vi- 
tal to  a  just  determination  of  the  litigation. 
These  provisions  manifest  an  intention  to 
make  this  requirement  essential  to  confer  on 
this  court  power  and  right  to  determine,  on 
writ  of  error  or  appeal,  controversies  be- 
tween parties  where  the  matter  in  dispute 
is  less  in  value  than  the  jurisdictional 
amount.  Not  every  charge  of  infirmity  in 
an  enactment,  however,  will  so  operate.  A 
mere  factitious  or  spurious  assertion  of  con- 
stitutional  invalidity  will  not  suffice.  "The 
court  will  examine  and  determine  for  itself 
whether  such  claim  is  well  founded;  and»  in 
order  for  jurisdiction  to  attach,  it  must 
affirmatively  appear  that  a  fairly  debatable 
constitutional  question  was  and  is  neces- 
sanlv  involved."    3  C.  J.  391.    That  an  in- 
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terpretation  of  the  provision  requiring  an 
oath  of  party  affiliation,  in  view  of  the  con- 
stitutional provisions  found  in  §  ll,  art.  3, 
is  vital  to  a  correct  solution  of  the  ques- 
tions herein  involved,  seems  too  obvious  to 
permit  of  argument.  The  essential  rights 
of  the  parties — those  rights  upon  which  the 
board  of  canvassers  and  the  circuit  court 
wholly  disagreed — depend  conclusively  upon 
the  legal  validity  of  that  requirement.  It 
marks  the  point  of  divergence  between  the 
different  results  reached  in  ascertaining  the 
returns  from  two  precincts  in  Logan  dis- 
trict, so  far  as  can  be  discovered  by  an  ex- 
amination of  the  record. 

Again,  it  is  contended  that  the  writ  does 
not  lie,  because,  although  an  appeal  lies  in 
such  cases  to  the  circuit  court  under  the 
authority  of  the  statute,  it  vests  that  court 
only  wiUi  such  power  as,  and  no  more  than, 
the  board  of  canvassers  had  and  exercised, 
and  that  the  action  of  both  was  ministerial. 
In  support  of  this  contention  are  cited  Pitts- 
burg, G.  ft  St.  L.  R.  Co.  V.  Board  of  Publie 
Works,  28  W.  Vu.  264,  and  Mackin  v.  Taylor 
County  Ct.  38  W.  Va.  388,  18  S.  E.  632, 
holding  that  by  no  appellate  process  can 
this  court  review  the  action  of  inferior  tri- 
bunals exercising  merely  ministerial  or  ad- 
ministrative functions;  that,  to  be  appeal- 
able, the  action  must  essentially  be  judicial 
in  nature.  If  sound,  the  proposition  urged 
against  the  right  denied  or  restricted  ap- 
plies with  the  same  degree  of  consistency  to 
the  right  conferred  by  the  Primary  Act  on 
the  circuit  courts.  On  them  is  bestowed 
generally  functions  purely  judicial.  Never- 
theless, they  may  and  do  act,  under  legisla- 
tive authority,  in  matters  not  strictly  judi- 
cial. If  the  legislature  may  clothe,  and  has 
clothed,  circuit  courts  with  power  so  to  act, 
why  may  it  not  also  confer  the  same  author- 
ity on  this  court?  But  we  may  inquire 
whether  a  canvass  by  the  circuit  court  of 
prinuiry  election  returns,  under  authority 
of  the  statute,  is  purely  ministerial  or  ad- 
ministrative in  nature.  Does  it  not  possess 
the  essential  elements  of  a  judicial  func- 
tion? An  affirmative  answer  seems  to  be 
justified  by  the  distinctions  noted  in  some 
of  our  decisions  in  tax  assessment  proceed- 
ings. The  two  cases  cited  to  sustain  the  ar- 
gument referred  to  limit  the  power  of  cir- 
cuit courts  to  review  assessments  made  by 
assessors  as  revised  by  the  county  courts 
^hen  apparently  administrative.  But  an 
adjudication  of  the  taxability  of  any  species 
of  property  results  from  the  exercise  of  a  ju- 
dicial function,  though  involved  in  a  tax 
assessment  proceeding.  Hannis  Distilling 
Co.  V.  Coun^  Ct.  82  W.  Va.  442,  69  S.  E. 
1051.  And,  while  conceding  the  administra- 
tive character  of  the  acts  performed  in  as- 
sessing property  for  taxation  by  an  assesnor, 
L.R.A.1917B. 


and  the  review  thereof  by  tii«  eoanty  court, 
yet  upon  appeal  by  tlie  pftrty  aggrieved,  ai- 
ling illegality  in  the  assessment,  the  ac- 
tion of  the  circuit  court  partakes  of  the 
nature  of  a  judicial  inquiry.  State  v.  South 
Penn  Oil  Co.  42  W.  Va.  80,  24  8.  E.  688.  A 
circuit  court  acts  judicially  in  determining 
whether  property  is  assessable  for  the  pur- 
pose of  taxation,  although  tfaa  assessor,  in 
making  the  assessment,  and  the  board  of  re- 
view and  equalization  in  reviewing  bis  ac- 
tion, perform  merely  administrative  func- 
tions. Copp  V.  State,  69  W.  Va.  430,  3^ 
L.R.A.(N.S.)  669,  71  S.  £.  580.  So  that 
limitations  on  the  powers  granted  by  statute 
to  agencies  charged  w'th  performance  of  ad- 
ministrative or  ministerial  duties  do  not 
always  necessarily  operate  to  prescribe  with- 
in the  same  limits  the  action  of  courts  of 
record  empowered  to  determine  on  review 
the  correctness  of  the  conolusicms  reached 
by  the  former;  and,  as  regards  the  right  to 
hear  de  novo  and  adjudge  questions  arising 
out  of  a  primary  election,  it  may  well  be 
doubted  whether  the  legislature  intended  so 
to  circumscribe  such  right  of  review. 

Nor  can  the  right  of  review  on  writ  of 
error  reasonably  be  denied  on  the  ground 
ihat  the  legislature'  did  not  expressly  au- 
thorise it.  As  later  announced  herein,  a 
recanvass  by  the  circuit  court,  under  the 
statute  providing  therefor,  partakes  of  tiie 
nature  of  a  contest  between  rival  claimants 
in  an  election  for  an  office,  and  is  to  be  gov- 
erned and  controlled  by  the  same  procedural 
regulaticHis.  When  so  considered  and  treat- 
ed, both  are  contests  and  "oontroversiee" 
within  the  contemplation  of  §  4,  chap.  113 
(§  4592),  and  §  1,  chap.  135  (§  4981),  Code. 
There  was  no  special  authorization  regard- 
ing the  right  of  review  by  this  court  in  post 
election  contests  under  §  3,  chap.  6  ( §  200 ) , 
Code.  But  if,  as  held  in  Williamson  v.  Mu- 
stek, 60  W.  Va.  69,  53  S.  E.  706,  a  contest 
for  an  office  is  reviewable  here  on  writ  of 
error,  so  is  a  contest  for  a  nomination  under 
§  26a22  of  chap.  3.  Both  contain  the  essen- 
tial elements  of  a  controversy. 

Passing  to  the  assignments,  it  is  argued 
that  the  circuit  court  erred  in  its  adverse 
rulings  on  the  motions  severally  made  by 
Gore,  who  appeared  specially  for  the  pur- 
pose, to  dismiss  the  appeal  on  the  ground 
that  the  bond  and  notice  required  by  cliapter 
6  of  the  Code  w«ra  not  given,  and  the  record 
made  by  the  board  of  canvassers  was  insuffi- 
dent  to  warrant  the  appeal.  To  these  rul- 
ings he  timely  excepted,  as  he  also  did  to  the 
action  of  the  court  on  his  objection  to  its 
hearing  the  controversy  de  novo.  Baer  gave 
neither  notice  nor  bond.  However,  we  are 
led  to  believe  he  did  offer  to  execute  the 
bond,  but  Gore  later  agreed  not  to  insist 
upon  it  or  to  raise  any  objection  for  the 
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want  of  it.  This  was,  in  effect,  a  waiver  of 
that  requirement,  estopping  him  to  take  any 
advantage  of  the  omission  thereof. 

The  same  conclusion  seems  warranted  as 
to  the  notice,  although  for  different  reasons. 
"The  action  of  the  board  of  canvassers,  or 
of  any  political  committee,  at  any  primary 
election,  may  be  appealed  from  by  any  can- 
didate thereat,  to  the  circuit  court  of  the 
county.  All  such  contests  shall  be  governed 
by  the  provisions  of  the  Code  of  West  Vir- 
ginia, BO  far  as  the  same  are  applicable,  as 
found  in  chapter  6  thereof."  Barnes's  Code, 
§  26a22,  chap.  3.  Chapter  6  does,  of  course, 
contemplate  a  notice  to  set  in  motion  con- 
test proceedings.  The  apparent  purpose 
is  to  advise  the  adverse  party  of  the  defects 
or  irregularities  relied  on  to  show  the  par- 
ticulars in  respect  of  which  the  contestant 
claims  an  office  denied  to  him  as  the  result 
of  a  canvass  of  the  votes  cast  therefor,  and 
to  designate  the  votes  cast  for  him  and  not 
counted,  or  cast  for  his  opponent  and  count- 
ed, which  erroneously  have  been  included  in 
the  count  or  excluded  from  it  in  numbers 
sufficient  to  work  an  alteration  of  the  result 
favorable  to  him.  But  it  is  not  of  individ- 
ual votes  cast  and  not  counted,  but  of  the 
exclusion  of  the  votes  at  two  precincts  of 
Logan  district,  deemed  illegal  because  the 
electors  entitled  to  vote  thereat  failed  to 
designate  their  party  affiliation  as  required 
by  the  Primary  Law,  that  Gore  complains. 
Both  contestants  knew  this  was  the  sole 
meritorious  contention  between  them.  They 
had  that  knowledge  from  the  beginning. 
That  was  the  chief  cause  of  the  subsequent 
proceedings,  the  obvious  origin  and  basis  of 
the  divergent  opinions  expressed  respecting 
the  votes  cast  and  counted  or  excluded  for 
that  reason.  The  essence  of  the  inquiry  was 
the  power  to  ascertain  the  result  by  exclud- 
ing the  votes  so  cast.  Upon  that  issue  the 
case  was  heard  and  determined.  Gore  and 
Baer  remained  personally  present  during 
the  progress  of  the  canvass,  and  to  the  same 
extent  participated  therein.  Thus  it  seems 
that  every  purpose  to  be  served  by  a  notice 
was  accomplished  without  it;  and  no  preju- 
dice resulted  bo  far  as  can  be  observed. 

By  the  next  objection,  Gore  challenged  the 
right  of  the  circuit  court  to  hear  the  matter 
de  novo.  The  statute  amply  clothes  that 
court  with  authority  so  to  hear  and  deter- 
mine the  results  of  a  primary.  Why  it  may 
not  perform  that  function  under  the  power 
given,  no  convincing  argnment  asserts,  and 
no  sufficient  answer  suggests.  By  allowing 
an  appeal,  the  legislature  evidently  intended 
to  confer  the  jurisdietion  exercised  in  con- 
test cases  between  rival  claimants  of  an  of- 
fice arising  out  of  a  general  election,  as 
required  by  §  3,  chap.  6,  Code,  and  to  hear 
de  novo  and  justly  determine  the  actual  re- 
L.R.A.1917B. 


suits  of  the  primary.  The  section  author- 
izing an  appeal  denominates  the  appellate 
proceeding  a  contest,  and  points  out  the  reg- 
ulatory proceedings  therefor.  Apparently 
the  act  placed  both  controversies  in  the 
same  category,  and  prescribed  the  same  pro- 
cedural regulations  to  govern  the  mode  of 
ascertaining  the  rights  of  the  claimants  of  a 
primary  nomination  and  the  contestants  for 
an  office. 

The  vital  contention  is  the  assault  made 
upon  the  constitutionality  of  the  act,  requir- 
ing the  voter  to  indicate  by  his  oath  his 
party  affiliation  before  he  is  entitled  to  ex- 
press by  ballot  a  choice  between  candidates 
in  the  primary  election.  In  this  discussion, 
it  must  be  remembered  always  that  we  are 
dealing  exclusively  with  a  primary  election 
law,  and  not  with  the  right  to  vote  in  a 
general  election.  That  right  is  not  in  issue 
now.  The  elections  are  fundamentally  dif- 
ferent. In  a  primary  the  voters  of  each  po- 
litical organization  participating  are  con- 
ceded the  privilege  to  determine  for  them- 
selves by  ballot  who  shall  be  their  candi- 
dates for  the  different  elective  offices.  Al- 
though voting  at  the  same  place  and  time, 
for  the  same  purpose,  they  vote  only  within 
the  party  with  which  they  affiliate.  No  im- 
propriety appears,  and  none  is  urged, 
against  the  classification  of  voters  by  par- 
ties in  a  nomination  election. 

Moreover,  primary  elections  are  so  far 
matters  of  public  concern  that,  within  legis- 
lative discretion  unrestrained  by  any  pro- 
vision of  the  organic  law  of  the  state,  they 
are  objects  of  proper  and  reasonable  regula- 
tions in  the  exercise  of  governmental  police 
power.  Hopper  v.  Stack,  69  N.  J.  L.  562, 
66  Atl.  1;  Ladd  v.  Holmes,  40  Or.  167,  91 
Am.  St.  Rep.  457,  66  Pac.  714;  Ledgerwood 
v.  Pitts,  122  Tenn.  594,  125  S.  W.  1036: 
Eager  ▼.  Robinson,  164  Ky.  489,  187  S.  W. 
1158;  Riter  v.  Douglass,  32  Nev.  400,  109 
Pac.  444.  Such  regulations  are  vital  to  ac- 
complish the  apparent  purpose  and  scheme 
of  nomination  elections.  Classifications  by 
parties  are  unavoidable.  They  are  essential 
requirements.  Courts  universally  uphold 
them  as  such.  Primary  election  statutes  arc 
based  on  a  recognition  of  political  parties  as 
governmental  agencies,  and  are  usually  in- 
tended to  maintain  party  organizations  and 
to  secure  the  integrity  of  their  nominations. 
Tlie  adherents  of  each  organization  partici- 
pating in  a  primary  may  join  in  selecting 
the  candidates  of  his  party  for  offices  to  be 
filled  by  the  electors  of  all  political  parties 
at  the  succeeding  general  election;  and» 
while  he  may  finally  determine  to  vote  tliere- 
in  for  one  or  more  of  the  nominees  of  any 
other  party,  he  cannot,  with  propriety,  par- 
ticipate in  nominating  them.  That  is  a 
privilege  he  has  no  inherent  right  to  exer- 
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cise,  and  of  a  denial  thereof  he  cannot  just- 
I7  complain.  These  propositions  are  so  fun- 
damental as  to  be  axiomatic.  None  but  un- 
reasonable partisans  will  controvert  tliem. 
By  many  text-books  and  decisions  an  im- 
portant distinction  is  noted  between  a  gen- 
eral and  a  primary  election.  They  treat  a 
primary  election  merely  as  a  substitute  for 
a  nominating  caucus  or  convention,  and  not 
as  an  ^'election''  within  the  meaning  of  that 
term  as  used  in  constitutions.  So  treated, 
it  is  a  mere  matter  of  statutory  regulation 
within  a  reasonable  exercise  of  the  police 
power  of  the  state,  predicated  on  rights  re- 
served by  the  people,  when  not  forbidden  by 
the  organic  law  of  the  municipality.  This 
principle  is  especially  emphasized  with  ref- 
erence to  the  qualifications  of  electors  and 
tests  of  party  membership  prescribed  by  pri- 
mary laws.  Ledgerwood  v.  Pitts,  122  Tenn. 
587,  125  S.  W.  1036;  Hanna  v.  Young,  84 
Md.  179,  34  L.R.A.  55,  57  Am.  St.  Rep.  396, 
35  Atl.  674;  Montgomery  v.  Chelf,  118  Ky. 
766,  82  S.  W.  388;  State  ex  rel.  Webber  v. 
Felton,  77  Ohio  St.  554,  84  N.  E.  85,  12  Ann. 
Cas.  65;  Hager  v.  Robinson,  154  Ky.  480, 
157  S.  W.  1138;  State  ex  rel.  Zent  v'.  Nich- 
ols, 50  Wash.  522,  97  Pac.  728;  Riter  v. 
Douglass,  32  Nev.  400,  100  Pac.  444;  State 
ex  rel.  Gulden  v.  Johnson,  87  Minn.  223,  91 
N.  W.  604,  840;  Line  v.  Election  Canvassers, 
(Line  v.  Waite)  154  Mich.  329,  18  L.R.A. 
(N.S.)  412,  117  N.  W.  730;  Morrow  v.  Wipf, 
22  S.  D.  146,  115  N.  W.  1121;  Dooley  v. 
Jackson,  104  Mo.  App.  21,  78  S.  W.  330; 
Gray  v.  Seitz,  162  Ind.  1,  69  N.  E.  456; 
State  ex  rel.  Miller  v.  Flaherty,  23  N.  D.  313, 
41  L.R.A.(N.S.)  132,  136  N.  W.  76;  State  v. 
Woodruff,  68  N.  J.  L.  89,  52  Atl.  294 ;  Kelso 
V.  Cook,  —  Ind.  — ,  110  N.  E.  987. 

Finally,  it  is  contended  that  the  provision 
requiring  each  voter  to  state  on  oath  the 
political  organization  with  which  he  afTili- 
ates  before  he  is  entitled  to  vote  in  the 
primary  violates  the  constitutional  provi- 
sions that  ''no  religious  or  political  test 
oath  shall  be  required  as  a  prerequisite  or 
qualification  to  vote,"  and  that  with  certain 
negative  e.xceptions  all  male  citizens  twenty- 
one  years  of  age  or  over  "shall  be  entitled 
to  vote  at  all  elections  held  within  the 
counties  in  which  tliey  respectively  reside." 
But  is  the  requirement  of  the  Primary  Elec- 
tion Law  of  the  political  identification  of 
the  voter,  verified  by  his  signature  and  affi- 
davit, in  the  nature  of  the  test  oath  for- 
bidden by  the  organic  law?  That  identifi- 
cation is  essential  to  effectuate  the  statute. 
Without  that  requirement,  the  law  would 
be  useless  and  inefficient.  If  electors  can 
exercise  the  elective  franchise  in  primaries 
indiscriminately,  adverse  partisans  may 
dictate  or  procure  the  nomination  of  persons 
as  candidates  not  desired  by  a  majority  of 
L.R.A.1917B. 


the  voters  of  a  different  party  organization, 
and  thereby  impose  upon  it  undesirable 
nominees.  But  such  requirement  is  not  a 
test  oath.  It  is  a  reasonable  regulation, 
operating  as  a  reciprocal  protection  and  se- 
curity against  imposition  by  the  voters  of 
one  political  organization  upon  the  ad- 
herents of  another.  It  does  not  tend  to  im- 
pair the  elective  franchise,  or  impinge  upon 
any  constitutional  guaranty  or  inhibition. 
No  one  is  denied  the  right  to  vote.  It  is 
merely  a  mode  of  ascertaining  the  party  af> 
filiation  of  the  voter.  It  does  not  assume 
to  test  the  right  to  vote,  but  to  identify  him 
with  the  party  organization  for  whose 
candidates  he  desires  to  vote  in  the  primary. 
As  such  it  is  uplield  in  P^dd  v.  Holmes,  40 
Or.  167,  91  Am.  St.  Rep.  457,  66  Pac.  714; 
State  ex  rel.  Adair  v.  Drexel,  74  Neb.  776, 
105  N.  W.  174;  Riter  v.  Douglass,  52  Neb. 
400,  109  Pac.  444;  State  ex  rel.  Zent  v. 
Nichols,  50  Wash.  522,  97  Pac.  728;  Hopper 
v.  Stack,  69  N.  J.  L.  562,  56  Atl.  1;  Ex 
parte  Wilson,  7  Okla.  Crim.  Rep.  624,  125 
Pac.  739;  Kelso  v.  Cook,  —  Ind.  — ,  110  N- 
E.  987;  State  ex  rel.  Miller  ▼.  Flaherty,  23 
N.  D.  313,  41  L.R.A.(N.S.)  132,  136  N.  W. 
76.  As  announced  by  these  and  other  au- 
thorities, to  prescribe  reasonable  regula- 
tions for  exercising  the  elective  franchise  in 
primaries  is  within  legislative  power  and 
competency.  The  statute  assailed  is  not  an 
unreasonable  regulation.  Frequently,  to 
protect  the  integrity  of  the  ballot,  it  is 
necessary  to  demand  and  require  a  voter  to 
show  by  his  oath  a  valid  claim  of  right  to 
vote  in  a  general  election.  Statutes  au- 
thorizing a  denial  of  the  right,  except  upon 
verified  proof  showing  the  requisite  qualifi- 
cations of  the  proposed  voter,  have  never 
been  assailed  in  this  state  as  violative  of 
the  constitutional  provisions  now  in  force. 
Electors  have  acquiesced  in  the  enforce- 
ment thereof  as  essential  and  valid,  with- 
out objection  or  complaint. 

These  conclusions  necessitate  an  affirm- 
ance of  the  judgment  of  which  Gore  com- 
plains. 


XJNITEB  STATES  CIRCXJIT  COURT  OF 
APPEALS,  SECOND  CIRCUIT. 

RICHARD  H.  STAATS,  Plff.  in  Err., 

v. 
BIOGRAPH  COMPANY. 

(236  Fed*  454.) 

Corporations  —  dividend  —  rlgbi  to  re- 
scind. 
A  declaration   of  dividend   on   corporate 

XoCe.  ^  As  to  power  of  corporation  to 
rescind  declaration  of  dividend,  see  anno- 
tation following  this  case,  post,  736. 
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stock,  to  be  paid  in  scrip  certificates  which 
might  be  conyerted.  into  cash,  stock,  or  in- 
terest-bearing obligations,  may  be  rescinded 
bv  the  directors  before  the  scrip  is  issued 
il  adverse  coMditions  affect  the  business, 
although  enough  surplus  remains  to  satisfy 
the  dividend. 

For  other  cases,  see  Corporations,  F.  e,  -}, 
in  Dig.  1-62  7f,  8. 

(July  3,  1916.) 

ERROR,  to  the  IMstrict  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  alleged  to  have  been 
sustained  by  the  rescission  of  a  resolution 
by  defendant  declaring  a  dividend  on  its 
corporate  stock.     Affirmed. 

Statement  by  Rogers,  Circuit  Judge: 

The  defendant  is  a  corporation  organ- 
ized in  1895,  pursuant  to  the  laws  of  the 
state  of  New  Jersey.  It  has  an  authorized 
capital  of  $2,000,000,  and  of  this  amount 
$1,999,000  is  outstanding,  and  is  engaged 
in  the  moving  picture  business. 

The  plaintiff  is  a  citizen  of  the  state  of 
Kew  York,  and  is  the  record  owner  of  550 
shares  of  the  par  value  of  $55,000  of  the 
stock  of  the  defendant  company,  and  has 
been  since  prior  to  January  1,  1913. 

On  December  28,  1914,  the  board  of  di- 
rectors of  defendant  declared  a  dividend  of 
50  per  cent  on  its  outstanding  capital 
stock,  payable  February  1,  1915,  to  the 
stockholders  of  record  of  January  18,  1915. 
The  dividend  as  declared  was  payable  Feb- 
ruary 1,  1915.  It  was  to  be  paid  in  regis- 
tered scrip  certificates  containing  upon 
their  face  an  agreement  by  the  defendant 
that  they  might  be  converted  on  or  before 
December  31,  1016,  at  par,  without  in- 
terest, wholly  or  partly  in  cash,  wholly  or 
partly  at  par,  or  wholly  or  partly  in 
such  form  of  interest-bearing  obligation 
as  might  be  deemed  by  the  directors  to  the 
best  interests  of  the  company.  Announce- 
ment of  this  action  was  made  in  a  circu- 
lar to  the  stockholders,  dated  December  28, 
1914. 

Without  authorization  from  the  stock- 
holders and  on  August  10,  1015,  and  with- 
out the  plaintiff's  consent,  the  directors 
passed  a  resolution  rescinding  the  declara- 
tion of  the  dividend  previously  declared, 
and  this  action  was  annoimced  in  a  circu- 
lar to  the  stockholders  dated  August  26, 
1916. 

On  September  14,  1915,  the  plaintiff  | 
made  a  demand  on  the  defendant  for  the 
delivery  of  the  registered  scrip  certificates 
-which  he  claimed  pursuant  to  the  resolu- 
tion of  December  28,  1914.  The  demand 
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was  not  complied  with,  and  this  action  is 
brought  to  recover  $27,500;  that  being  the 
face  amount  of  the  scrip  certificates  which 
were  issuable  to  him  in  respect  of  the 
$55,000  par  value  of  the  stock  held  by  him. 
At  the  close  of  the  trial  of  the  action  a 
motion  was  made  to  dismiss  the  complaint. 
That  motion  was  denied.  Both  sides  asked 
the  court  to  direct  a  verdict,  and  a  verdict 
was  directed  for  the  defendant;  an  ex- 
ception being  reserved  for  the  plaintiff. 

Argued  before  Coxe,  Ward,  and  Rogers, 
Circuit  Judges. 

Messrs.  Van  Vorst,  Marshall,  A  Smith, 
and  Alexander  B.  Siegel  for  plaintiff  in 
error : 

A  dividend,  when  declared,  becomes  an 
absolute  obligation,  owing  by  the  corpora- 
tion to  the  stockholder;  and  it  follows  that 
since  it  is  such  an  absolute  obligation,  its 
binding  force  cannot  be  destroyed  by  the 
party  from  whom  it  is  owing. 

Ford  V.  Easthampton  Rubber  Thread  Co. 
158  Mass.  84,  20  L.R.A.  65,  35  Am.  St.  Rep. 
462,  32  N.  E.  1036;  Leroy  v.  Globe  Tns. 
Co.  2  £dw.  Ch.  657;  Lowene  v.  American 
F.  Ins.  Co.  6  Paige.  482;  Hunt  v.  O'Shea, 
69  N.  H.^  600,  45  Atl.  480;  Anglo-American 
Land,  Mortg.  &  Agency  Co.  v.  Lombard,  68 
C.  C.  A.  89,  132  Fed.  721;  Schofield  v.  Good- 
nch  Bros.  Bkg.  Co.  39  C.  C.  A.  76,  98  Fed. 
271;  San  Diego  Flume  Co  v.  Souther,  32 
C.  C.  A.  548,  61  U.  S.  App.  134,  90  Fed. 
164;  Sioux  City  Terminal  R.  &  Warehouse 
Co.  V.  Trust  Co.  of  N.  A.  27  C.  t).  A.  73, 
49  U.  S.  App.  523,  82  Fed.  124;  King  v. 
Paterson  &  H.  R.  Co.  29  N.  J.  L.  82;  Jack- 
son V.  Newark  PL  Road  Co.  31  N.  J.  L.  277 ; 
Stevens  v.  United  States  Steel  Corp.  68  N. 
J.  Eq.  373,  59  Atl.  905;  Wheeler  v.  North- 
western Sleigh  Co.  39  Fed.  347;  Hopper  v. 
Sage,  112  N.  Y.  530,  8  Am.  St.  Rep.  771, 
20  N.  E.  350;  Coleman  v.  Columbia  Oil  Co. 
51  Pa.  74,  3  Mor.  Min.  Rep.  483;  Bailey 
V.  New  York  C.  &  H.  R.  R.  Co.  22  Wall.  604, 
22  I^  ed.  840;  Billingham  v.  E.  P.  Gleason 
Mfg.  Co.  101  App.  Div.  476,  91  N.  Y.  Supp. 
1046,  affirmed  in  185  N.  Y.  671,  78  N.  E. 
1099;  Bankers  Trust  Co.  v.  R.  E.  Dietz  Co. 
167  App.  Div.  694,  142  N.  Y.  Supp.  847; 
Robinson's  Trust,  218  Pa.  481,  67  Atl.  776; 
McLaran  v.  Crescent  Planing  Mill  Co. 
117  Mo.  App.  40,  93  S.  W.  819;  Dock  v. 
Schlichter  Jute  Cordage  Co.  167  Pa.  370,  31 
Atl.  666;  HoUmgshead  v.  Woodwani,  36 
Hun,  410;  Lagunaa  Nitrate  Co.  t.  Sehroe- 
der,  86  L.  T.  N.  S.  22,  17  Times  L.  R.  625; 
2  Cook,  Corp.  6th  ed.  §  636;  2  Clark  &  M. 
Priv.  Corp.  1600;  5  Thonap.  Corp.  2d  ed.  § 
5277. 

It  was  no  defense  that  the  property  of 
the  corporation,  if  sold  in  liquidation  at  a 


730 


UNITED  STATES  CIRCUIT  COUBT  OF  APPEALS. 


forced  sale,  would  not  bring  the  amount  at 
which  it  was  valued  on  its  books. 

Bankers  Trust  Co.  v.  R.  E.  Dietz  Co.  157 
A^).  Div.  594,  142  N.  Y.  Supp.  847;  Daven- 
port V.  Lines,  77  Conn.  473,  50  Atl.  603; 
Washburn  v.  National  Wall-Paper  Co.  26 
C.  C.  A.  312,  51  U.  S.  App.  380.  81  Fed. 
17;  Ottinger  v.  Bennett,  144  App.  Div.  526, 
129  N.  Y.  Supp.  819;  Goodnow  v.  Ameri- 
can Writing  Paper  Co.  73  N.  J.  Eq.  692,  69 
Atl.  1014;  Hyams  v.  Old  Dominion  Copper 
Min.  &  Smelting  Co.  «2  N.  J.  Eq.  607,  89 
AtL  37,  affirmed  in  83  N.  J.  Eq.  706,  92 
Atl.   688. 

The  evidence  required  the  direction  of  a 
judgment  for  the  plaintiff  for  the  par  value 
of  the  certificates  which  were  payable  to 
the  plaintiff. 

E.  I.  Du  Pont  de  Nemours  Powder  Co.  ▼, 
Schlottman,  134  C.  C.  A.  161,  218  Fed.  353 ; 
New  York  News  Pub.  Co.  v.  National  S.  S. 
Co.  148  N.  Y.  39,  42  N.  E.  614;  Hand  v. 
Has  Engine  &  Power  Co.  167  N.  Y.  142,  60 
X.  E.  426;  Murphy  v,  Demberg,  84  App. 
Div.  101,  82  N.  Y.  Supp.  586. 

Mr.  I>aYld  Gerber,  for  defendant  in  er- 
ror: 

The  scrip  dividend  of  December  28,  1914, 
assuming  it  not  to  have  been  rescinded, 
only  gave  the  limited  rights  therein  sped* 
fled;  and  under  it,  the  directors  reserved 
the  right  to  retire  the  scrip  by  issuing  a 
stock. 

People  ex  reL  Williamsburgh  Gaslight 
Co.  v.  Board  of  Assessors,  76  N.  Y.  202; 
Gibbons  -v.  Mahon,  136  U.  S.  649-569,  34 
L.  ed.  626-631,  10  Sup.  Ot.  Rep.  1067;  Wil- 
son V.  American  Ice  Co.  206  Fed.  736; 
Terry  v.  Eagle  Lock  Co.  47  Conn.  141; 
Blinn  v.  Gillette,  208  111.  491,  100  Am.  St. 
Rep.  234,  70  N.  E.  704;  State  v.  Baltimore 
&  O.  R.  Co.  6  Gill,  363;  Harris  v.  San  Fran- 
cisco Sugar  Ref.  Co.  41  Cal.  393;  Green  v. 
Bissell,  79  Conn.  547,  8  L.R.A.(N.S.)  1011, 
118  Am.  St.  Rep.  156,  65  Atl.  1056,  9  Ann. 
Cas.  287. 

The  directors  are  the  sole  judges  whether 
or  not  a  dividend  should  be  declared,  unless 
they  act  in  bad  faith,  and  the  courts  will 
not  control  or  change  the  character  of  the 
dividend  declared  by  them. 

Re  Kernochan,  104  N.  Y.  618,  11  N.  E. 
149;  Williams  v.  Western  U.  Teleg.  Co.  93 
N.  Y.  162;  Union  P.  R.  Co.  v.  Frank,  141 
0.  O.  A.  610,  226  Fed.  906. 

The  discretion  of  the  directors  respect- 
ing the  declaration  of  a  dividend  extends 
to  the  right  to  revoke  a  scrip  dividend  at 
any  time  before  the  scrip  is  issued. 

9  Am.  &  Eng.  Enc.  Law,  2d  ed.  692; 
Terry  v.  Eagle  Look  Co.  47  Conn.  141; 
Hollingshead  v.  Woodward,  36  Hun,  410; 
MacLaran  v.  Crescent  Planing  Mill  Co.  117 
Mo.  App.  40,  93  S.  W.  819;  Ford  v.  East- 
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hampton  Rubber  Thread  Co.  158  Mass.  84, 
20  L.R.A.  65,  35  Am.  St.  Rep.  462,  32  N. 
B.  1036;  Lagunas  Nitrate  Co.  v.  Schroeder, 
86  L.  T.  N.  8.  22,  17  Times  L.  R.  626. 

This  action  being  at  law  te  recover  dam- 
ages, and  the  plaintiff  having  failed  to 
show  any  damage,  the  court  properly  de- 
termined the  question  of  law  in  favor  of 
the  defendant. 

Kelly  V.  Security  Mut.  L.  Ina.  Co.  186 
N.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas.  661; 
Adenaw  v.  Piffard,  202  N.  Y.  122,  95  N.  E. 
655;  Ga  Nun  v.  Palmer,  202  N.  Y.  483,  36 
L.R.A.(N.S.)  922,  96  N.  E.  99;  Werner  v. 
Werner,  169  App.  Div.  9,  154  N.  Y.  Supp. 
570;  Terry  v.  Eagle  Lock  Co.  47  Conn. 
141;  Gibbons  v.  Mahon,  136  U.  S.  649-569, 
34  L.  ed.  626-631,  10  Sup.  Ct.  Rep.  1057; 
State  V.  Baltimore  &  0.  R.  Co.  6  Gill,  363. 

Rogers,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  question  involved  herein  concerns 
the  power  of  a  board  of  directors  of  a 
corporation  to  rescind  a  resolution  declar- 
ing a  scrip  dividend,  after  the  resolution 
declaring  the  dividend  has  been  announced^ 
and  notwithstanding  the  existence  of  a 
surplus  at  the  time  of  the  adoption  of  both 
resolutions.  It  is  conceded  that  no  dispute 
as  to  the  facts  exists.  The  decision  below  waa 
limited  by  its  terms  to  a  decision  against 
the  plaintiff  on  questions  of  law  alone. 

Prior  to  1913,  the  defendant  company 
had  paid  cash  dividends  at  the  rate  of  12 
per  cent  annually;  but  on  February  28, 
1913,  the  directors  decided  to  reduce  the 
rate  to  6  per  cent  annually. 

The  company  had  purchased  land  in  the 
Bronx  borough  in  New  York  City,  upon 
which  it  proposed  to  construct  a  new  plant. 
The  reduction  in  the  dividend  was  for  the 
purpose  of  facilitating  the  completion  and 
equipment  of  this  new  plant.  On  Decem- 
ber 31,  1912,  the  company  had  a  surplus  of 
$831,149  after  deducting  a  reserve  for  de* 
preciation.  All  of  this  surplus  was  profit 
earned  by  the  company  in  excess  of  divi- 
dends paid  to  the  stockholders.  The  bal- 
ance sheet  of  the  company  on  June  30, 
1916,  shows  that  there  was  on  that  day  a 
profit  and  loss  surplus  of  $1,101,696.83. 
The  evidence  shows  that  at  the  end  of 
every  month  during  the  year  of  1015  the 
surplus  always  was  in  excess  of  $1,000^- 
000.  Nevertheless  on  August  10,  1016,  the 
board    adopted    the    following    resolution: 

''Resolved,  that  the  action  taken  at  the 
meeting  of  the  board  of  directors  held  De- 
cember 28,  1914,  declaring  a  scrip  dividend 
of  fifty  (50)  per  cent,  be  and  the  same  is 
hereby   rescinded." 

It  is  not  claimed  that  the  corporation 
had,  between  the  time  of  the  declaration 
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of  the  dividend  and  its  rescisedon,  Buffered 
any  unforeseen  or  material  loss.  All  the 
surplus  which  existed  when  the  resolution 
declaring  the  50  per  cent  scrip  dividend 
was  passed  still  existed  when  the  revoking 
resolution  was  adopted,  and  in  fact  at  the 
time  the  latter  resolution  was  passed  the 
surplus  had  been  somewhat  increased 
above  what  it  was  when  the  original 
declaration  was  made,  and  at  no  time  since 
has  it  fallen  below  $1,000,000. 

But  it  appears  that,  intermediate  the 
passage  of  the  resolution  declaring  the 
dividend,  December  28,  1914,  and  its  re- 
scission, August  10,  1915,  the  business  of 
the  company  was  seriously  affected  by  the 
European  War.  C!onditions  had  so  changed 
that  the  officers  of  the  company  volun- 
tarily consented  that  their  salaries  should 
be  reduced.  On  his  own  request  the  presi- 
dent's expense  allowance  of  $7,500  per  an- 
num was  discontinued,  and  his  saJary, 
which  had  been  $18,750  a  year,  was  re- 
duced to  $15,000.  The  company  had  to  bor- 
row cash  from  its  directors  to  meet  its 
needs.  The  operating  expenses  of  the  com- 
pany were  about  $60,000  a  week.  A  few 
flays  prior  to  the  adoption  of  the  rescind- 
ing resolution,  it  borrowed  from  its  presi- 
dent $27,000,  who,  with  others,  accepted 
the  notes  of  the  company  unsecured  by  any 
collateral. 

The  president  testified  that  ''at  the  time 
the  dividend  was  declared,  the  business  had 
fallen  off  considerably,  but  it  was  believed 
from  the  best  information  obtainable  that 
it  would  be  only  temporary  shrinkage. 
£arly  in  the  following  year,  or  say  in  the 
spring  of  the  following  year,  the  business 
fell  off  very  rapidly,  luitil  it  now  amounts 
to  practically  nothing.  There  was  also 
at  the  same  time  a  very  serious  change  in 
the  business  of  this  country  and  Canada. 
There  were  certain  facts  which  the  direct- 
ors considered  at  their  meeting  of  Decem- 
ber 28,  1914,  which  were  very  encouraging 
and  looked  like  a  susbtantial  change  for 
the  better.  But  within  a  very  few  months 
the  reverse  began  to  take  place." 

He  was  asked:  "You  had.  difficulty  in 
getting  your  films  across  into  countries 
that  are  in  war? 

And  he  replied:  ''Well,  we  had  more  dif- 
ficulty in  getting  orders.  Formerly  we 
would  send  a  small  positive  print  abroad 
of  each  production.  That  would  be  shown 
to  the  buyers  on  the  other  side,  not  only 
for  European  markets,  but  also  for  Aus- 
tralia. They  would  order  on  samples  and 
on  a  certain  day  they  would  cable  to  ship 
so  many  positives.  That  meant  that  they 
ordered  two  or  more  weeks  in  advance  of 
the  time  required.  Later  on  conditions 
changed  to  such  an  extent  that  the  various 
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buyers  would  not  place  their  orders  more 
than  a  few  days  in  advance  of  the  time 
required  for  delivery,  and  we  were  obliged 
to  ship  machinery  to  the  other  aide  and 
hold  our  negatives  here  until  we  made  all 
the  positives  we  could  sell  or  lease  in  the 
American  and  Canadian  markets.  Then 
we  shipped  the  negatives  to  the  other  side, 
and  had  the  positive  prints  made  there,  so 
that  we  could  accept  orders  up  to  leaving 
less  than  twenty- four  hours  before  the  time 
required  for  delivery.  That  was  a  very  seri- 
ous change.  Furthermore!,  the  duty  imposed 
was  so  great, — the  duty  requirements  put 
in  force  by  the  Canadian  government, — 
that  our  agent,  the  nmn  who  represents  us 
ii^  all  foreign  countries,  cabled  us  to  sus- 
pend all  shipments  even  of  positives.  By 
that  time  the  business  ceased  entirely.'* 

The  resolution  of  rescission  was  adopted 
after  many  hours  of  discussion  of  the 
American  and  of  the  foreign  market. 

No  scrip  dividend  has  been  paid  to  a 
single  stockholder,  and  apparently  all  the 
stockholders  with  the  exception  of  this 
plaintiff  have  acquiesced  in  the  action  of 
the  directors.  If  this  action  can  be  main- 
tained and  the  plaintiff  ean  recover  the 
damages  he  sues  for,  and  other  stock- 
holders insist  on  like  payments  to  them,  it 
will  require  approximately  $1,000,000, — an 
amount  which  probably  could  only  be  real- 
ized by  converting  Uiis  company's  fixed  as- 
sets into  cash  and  winding  up  its  business. 
The  question  presented  is  one  of  consider- 
able importance,  and  htm  received  careful 
consideration. 

This  seems  to  be  an  attempt  on  the  part 
of  a  single  stockholder  to  dictate  to  a  di- 
rectorate and  to  compel  it,  against  its  will 
and  honest  judgment,  to  pay  a  dividend  to 
him  in  cash  or  stock.  The  general  rule  is 
well  established  that,  when  a  corporation 
has  a  surplus,  whether  a  dividend  shall  be 
made  rests  in  the  fair  and  honest  discre- 
tion of  the  directors,  uncontrollable  by  the 
courts.  Williams  v.  Western  U.  Teleg.  Co. 
93  K.  Y.  162;  Gibbons  v.  Mahon,  136  U.  S. 
549,  565,  34  L.  ed.  525,  529,  10  Sup.  Ct.  Rep. 
1057  (1890). 

There  have  been  numerous  attempts  to 
induce  courts  to  interfere  with  directors  in 
the  exercise  of  their  discretion,  but  they 
have  quite  uniformly  refused  to  do  so,  un- 
less it  appeared  that  the  directors  had  wil- 
fully abused  their  discretion  and  acted  in 
bad  faith  and  in  neglect  of  duty.  It  takes 
a  very  strong  case  to  induce  a  court  to  or- 
der directors  to  declare  a  dividend.  A 
court  has  no  jurisdiction  to  do  so  unless 
fraud  or  a  breach  of  trust  is  involved.  2 
Cook,  Corp.  7th  ed.  §  545,  p.  1588. 

In  the  case  at  bar  there  is  nothing  to 
lead  us  to  doubt  the  perfect  honesty  and 
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good  faith  of  this  board  of  directora,  and ) 
the  BouBdneas  of  their  judgment  in  thia 
matter.  But  thia  plaintiff  is  not  in  this 
court  asking  us  to  compel  the  board  of 
directors  to  declare  a  dividend.  He  is  here, 
he  asserts,  because  the  board  has  declared 
the  dividend  and  announced  it,  and  then  re- 
called its  action  and  rescinded  the  vote. 

In  proper  cases  courts  protect  minori- 
ties, even  minorities  of  one,  against  the  op- 
pression of  the  majority  of  stockholders 
and  of  boards  of  directors.  It  sometimes 
happens^  however,  that  a  minority  institute 
"strike"  suits  and  seek  to  oppress  majori- 
ties and  to  involve  the  corporation  itself 
in  disaster  for  purposes  of  their  own  and 
for  reasons  not  always  revealed.  So  that 
there  are  cases  in  which  courts  are  com- 
pelled to  protect  minorities  against  major- 
ities and  majorities  against  minorities. 

In  this  case  it  does  not  escape  observa- 
tion that  the  plaintiff's  right  to  a  stock 
dividend,  if  he  has  such  a  right  and  can 
enforce  it,  would  gain  him  nothing.  We 
say  it  would  gain  him  nothing,  because, 
while  a  stock  dividend  wouM  increase  the 
number  of  his  shares,  it  proportionately 
diminishes  the  value  of  each  of  his  shares, 
leaving  the  aggregate  value  as  it  was  be- 
fore. He  acquires  the  ownership  of  more 
shares,  but  he  adds  nothing  to  his  propor- 
tionate ownership  of  the  assets  of  the  cor- 
poration. Green  v.  Bissell,  79  Conn.  547, 
566,  8  L.R.A.(N.S.)  1011,  118  Am.  St.  Rep. 
156,  66  Atl.  1066,  9  Ann.  Cas.  287  (1907). 
What  he  expects  through  this  suit  is  not 
the  stock,  but  the  cash  value  of  the  stock. 
But  the  question  which  this  court  must 
pass  upon,  whatever  the  consequences  in 
this  particular  case  may  be,  is  whether  a 
board  of  directors,  having  declared  the 
dividend  in  the  form  already  stated,  had 
the  power  to  rescind  its  action. 

We  may,  however,  remark  in  passing 
that  while  it  might  be  very  disastrous  to 
the  welfare  of  the  defendant,  under  the 
circumstances  in  which  it  now  finds  itself, 
if  any  large  number  of  its  stockholders 
could  come  into  a  court  of  law  as  this 
plaintiff  has  done  and  enforce  the  demand 
that  they  receive  the  value  of  the  stock 
dividend  as  declared,  y6t  the  corporation 
might  easily  have  avoided  any  such  situa- 
tion. For  we  confess  our  inability  to  see 
how  the  corporation  or  its  stockholders 
could  in  the  least  degree  have  been  preju- 
diced if  the  scrip  dividend  had  been  issued 
as  originally  voted,  and  the  corporation 
had  then  elected  to  pay  it  in  stock.  The 
property  of  the  corporation  would  not  have 
been  impaired  in  the  slightest  extent. 

The  right  to  reconsider  the  declaration 
of  a  dividend  would  seem  to  depend  upon 
the  circumstances  under  which  the  divi- 
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dend  was  declared,  as  well  as  upon  the  char- 
acter of  the  dividend  itself. 

1.  If  a  board  of  directors,  for  example, 
should  declare  a  dividend,  and,  before  any 
public  announcement  of  the  action  has  been 
made,  should  reconsider  the  vote  and  re- 
scind the  action,  its  right  to  do  so,  per- 
haps, could  not  successfully  be  challenged. 

2.  If  a  board  of  directors  should  declare 
a  dividend,  when  there  are,  at  the  time  the 
declaration  is  made,  no  profits  to  divide, 
and  if  public  announcement  of  the  declara- 
tion of  the  dividend  should  be  made,  it  may 
be  that  the  right  to  reconsider  and  rescind 
would  not  be  denied.  Until  such  a  divi- 
dend is  paid,  there  would  seem  to  be  a  locus 
pcenitentiflp,  and  the  directors  might  recall 
their  ultra  vires  act.  They  would  not  be 
under  any  obligation  to  consummate  an  il- 
legal act  which  is  merely  in  fieri.  2  Tliomp. 
Corp.  §  2136. 

3.  But  if  a  board  of  directors  should  de- 
clare a  cash  dividend  and  make  a  public 
announcement  of  the  fact,  the  courts  have 
held  that  thereafter  the  board  has  no  right 
to  reconsider  and  rescind  its  action.  The 
reason  seems  to  be  that  the  declaration  of 
the  dividend  sets  apart  from  the  profits  of 
the  corporation  a  sum  which  is  to  be  paid 
to  the  stockholders  in  proportion  to  their 
shares,  and  that  it  creates  a  debt  due  from 
the  corporation  to  each  shareholder,  result- 
ing in  the  relation  of  debtor  and  creditor. 
A  dividend  divides  the  property  which  be- 
longs to  the  corporation  into  that  which 
the  corporation  retains  and  that  which  the 
corporation  agi'ees  to  pay  to  the  stock- 
holders, and  which  it  is  thereby  bound  to 
pay.  That  which  one  person  is  bound  to 
pay  to  another  is  a  debt.  Lockhart  v.  Van 
Alstyne,  31  Mich.  76,  78,  18  Am.  Rep.  156 
(1876).  Such  a  dividend  cannot  be  re- 
scinded, because  a  debtor  does  not  have  it 
within  his  power  to  '*reBcind"  his  debt. 
Beers  v.  Bridgeport  Spring  Co.  42  Conn.  17 

(1875)  ;  Mcl^ran  v.  Crescent  Planing  Mill 
Co.  117  Mo.  App.  40,  50,  98  S.  W.  819 
(1906)  ;  King  v.  Patterson  &  H.  R.  Co.  29 
N.  J.  L.  82,  87  (1860);  Ford  v.  Easthamp- 
ton  Rubber  Thread  Co.  158  Mass.  84,  20 
L.R.A.  65,  35  Am.  St.  Rep.  462,  32  N.  E. 
1036  (1893)  ;  2  Cook,  Corp.  7th  ed.  S  541,  p. 
1580.  And  sometimes  the  corporation  be- 
comes not  merely  a  debtor,  but  is  a  trus- 
tee; as  where  the  corporation  has  not  only 
declared  a  dividend,  but  has  deposited  a 
fund  out  of  which  the  dividends  are  to  be 
paid.  Le  Roy  v.  Globe  Ins.  Co.  2  Edw.  Ch. 
657  (1836);  Van  Dyck  v.  McQuade,  86  N. 
T.  38,  52  (1881).  A  trust  relation,  having 
been  established,  cannot  be  terminated  at 
the  pleasure  of  the  board  of  directors  by  a 
vote  rescinding  its  former  action. 

In  Taylor  on  Corporations,  5th  ed.  §  568^ 


6TAATS  V.  BIOGRAPH  CO. 


733 


it  ifl  said  that  '^the  discretion  of  the  corpo- 
rate management  ia  exhausted  in  declar- 
ing the  dividend;  thereupon  their  only  func- 
tion is  to  pay  it  to  the  stockholders." 

So  in  Machen  on  Modern  Law  of  Corpo- 
rations, vol,  2,  §  1358,  that  writer  says: 
^'As  a  dividend  when  declared  hecomes  a 
debt  of  the  company,  it  follows  that  a  divi- 
dend once  properly  declared  cannot  be  re- 
voked.*' 

Morawetz,  in  his  book  on  Private  Corpo- 
rations, vol.  1,  §  445,  says  that  ''a  dividend 
properly  declared  by  the  directors  of  a 
corporation  cannot  subsequently  be  re- 
voked; those  pereons  who  were  sharehold- 
ers on  the  books  of  the  company  at  the 
time  when  the  dividend  was  declared  have 
a  legal  claim  against  the  company  for  the 
payment  of  the  amount  of  the  dividend." 

And  in  Marshall  on  Corporations,  §  283, 
it  is  said:  "Since  the  right  of  the  stock- 
holders of  a  corporation  to  a  dividend  be- 
comes vested  as  soon  as  the  dividend  has 
been  fully  declared  by  the  directors,  and 
the  corporation  becomes  their  debtor  for 
their  respective  shares,  it  follows  that 
neither  the  same  board  of  directors  nor 
their  successors  can  afterwards  reconsider 
their  action  and  revoke  the  declaration 
without   the  stockholders'  consent.'' 

4.  A  difference  seems  to  exist  between  a 
cash  dividend  and  a  stock  dividend,  so  that, 
if  a  board  of  directors  declare  a  stock  divi- 
dend, the  authorities  appear  to  recognize 
the  right  of  the  board  subsequently  to  re- 
scind its  action  at  any  time  prior  to  the 
actual  issuance  of  the  stock. 

The  leading  case  on  the  subject  is  that  of 
Terry  v.  Eagle  Lock  Co.  47  Conn.  141 
(1870).  It  appears  in  that  case  that  at  a 
naeeting  of  gtockholders  of  the  defendant 
company  held  on  August  5,  1875,  it  was 
voted  to  increase  the  capital  stock  ZJDOO 
sbacea,  and  that  the  said  increase  be  out 
of  the  surplus  earnings  of  the  company. 
It  was  at  the  same  time  voted  that  the  di- 
raetora  be  authorized  and  directed  to  cause 
the  stock  to  be  issued  to  the  present  stock- 
holders pro  rata.  On  August  18,  1875,  a 
specially  called  stockholders'  meeting  was 
held,  and  a  vote  was  passed  rescinding  the 
vote  of  August  5th,  increasing  the  capital 
stock.  The  plaintiff  stockholder,  who  had 
not  been  present  at  the  meeting  at  which 
the  former  vote  was  rescinded,  asked  to 
have  his  pro  rata  share  of  the  increase  is- 
sued to  him,  or  the  value  thereof  paid  to 
liim,  claiming  that  by  the  first  vote  he  had 
«  vested  right  of  which  he  could  not  be  de- 
prived by  the  subsequent  rescission.  The 
oourt,  in  referring  to  the  alternative  prayer 
in  the  plaintiff's  petition  asking  for  a  pro- 
portionate part  of  the  supposed  increase  of 
stock  or  the  cash  value  of  his  proportion  of 
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the  increase^  declared  it  very  clear  that  the 
alternative  prayer  ought  not  to  be  granted, 
as  it  would  in  effect  be  making  it  a  cash 
dividend, — something  "the  company  never 
intended.  It  would  withdraw  from  the 
working  funds  of  the  company  that  amount 
which  would  not  have  been  the  result  had 
the  stock  dividend  been  carried  into  effect 
It  is  in  effect  asking  the  court  to  make  a 
dividend  instead  of  enforcing  one  made  by 
the  company."  The  Connecticut  court 
denied,  also,  the  stockholders'  right  to 
compel  the  company  to  issue  the  stock  cer- 
tificates, and  it  clearly  pointed  out  the  dif* 
ference  existing  between  a  cash  and  a 
stock  dividend.  In  the  course  of  its  opinion 
the  court  said: 

''There  is  a  difference,  however,  between 
a  cash  and  a  stock  dividend.  The  former  is 
created  by  a  simple  vote  of  the  directors,  and 
the  amount  thereby  becomes  severed  from 
the  general  fund  and  belongs  to  the  stock- 
holders pro  rata.  The  latter  can  be 
initiated  only  by  a  vote  of  the  stockhold- 
ers. That  is  followed  by  issuing  the  stock, 
and  the  increase  can  only  be  completed  le- 
gally by  filing  with  the  town  clerk  and  with 
the  secretary  of  the  state  the  certificates 
required  by  law.  Suppose  the  vote  had 
been  to  increase,  not  from  the  surplus  earn- 
ings, but  by  a  sale  of  the  newly  created 
stock.  In  such  a  case,  it  cannot  be  said 
that  the  capital  is  actually  increased  until 
the  new  stock  is  subscribed  for  at  least. 
Until  then  there  is  an  element  of  uncer- 
tainty about  it.  It  may  never  be  taken.  It 
is  very  clear  that  the  vote  to  increase  is 
not  per  se  an  increase.  Nor  is  it  such  where 
the  increase  contemplated  is  from  the  sur- 
plus earnings. 

"Again,  a  cash  dividend  entitles  the 
stockholder  to  so  much  money,  the  ordin- 
ary way  in  which  he  receives  from  time  to 
time  the  fruits  of  his  investment.  Such 
dividends  do  not  materially  affect  the  value 
of  the  stock.  A  stock  dividend  is  exception- 
al. It  does  not  add  to  his  ready  cash,  but 
it  changes  the  form  of  his  investment  by 
increasing  his  number  of  shares,  thereby 
diminishing  the  value  of  each  share,  leav- 
ing the  aggregate  value  of  all  his  stock 
substantially  the  same.  It  is  of  no  special 
importance  whether  that  value  be  divided 
into  few  or  many  shares. 

'^hese  differences  are  somewhat  ma- 
terial, and  serve  to  show  that  the  peti- 
tioner's right,  if  he  has  such  a  right,  to  an 
increase  of  the  number  of  his  shares,  was 
at  the  time  a  mere  nominal  right,  and  one 
which  possessed  no  appreciable  pecuniary 
value.  It  is  at  least  doubtful  whether  a 
court  of  equity  will  in  any  case  aid  in  tnk- 
forcing  such  a  right.  But  however  this  may 
be,  there  are  other  reasons  of  a  pretty  sub- 
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stantial  character  why  the  prayer  of  the 
petition  should  not  be  granted. 

"The  petitioner's  right,  as  we  hare  seen, 
was  a  mere  naked  right  which  he  might 
waive  without  losing  anything,  and  might 
enforce,  if  it  could  be  enforced,  without 
gaining  anything.  It  became  a  mere  ques- 
tion of  expediency, — shall  the  surplus  be  ac- 
tually converted  into  capital,  or  remain  sur- 
plus and  be  used  as  capital?  The  corpora- 
tion chose  the  latter;  and  the  petitioner, 
having  nothing  to  gain  or  lose  in  either 
case,  acquiesced  in  that  decision.*' 

In  Dock  V.  Schlichter  Jute  Cordage  Co. 
167   Pa.   370,   379,  31   Atl.   656    (1896),   a 
stock   dividend   was  declared  on  July   16, 
1890,  and  on  March  16,   1891,   it  was  re- 
scinded.    The  court  held  that  a  resolution 
adopted  by  the  directors  of  a  corporation 
distributing  among  the  shareholders  shares 
of  stock  of  the  company  which  bad  been 
purchased  by  the  company  out  of  its  eam- 
inga     cannot     be     subsequently     rescinded 
where  it  is  not  shown  that  such  distribution 
would  be  injurious  to  the  business  of  the 
company.     It  was  said  that  if,  upon  the 
declaration  of  a  dividend,  the  company  de- 
posited  the  moneys  to   pay   the   dividends 
with  a  banker,  and  drew  its  check  to  the 
order  of  each  entitled  on  the  fund  so  de- 
posited, or.  In  the  case  of  a  stock  dividend, 
if    the    company    executed    its    power    of 
attorney  to  transfer  the  shares  and  these 
awaited   delivery,    the    stockholder's    right 
would  be  a  vested  one  which  could  not  be 
taken  from  him  by  a  rescinding  vote  of  the 
directors.     Then   followed  this  statement: 
"It  is  believed  that,  when  there  has  been  no 
such  appropriation  as  that  above  mentioned, 
a  company,  by  its  board  of  directors,  in  a 
proper  case  and  for  cause,  may  rescind  a 
resolution  declaring  a  dividend;  as  where 
owing  to  destruction  of  a  plant  by  fire  im- 
mediately following  such  resolution.     If  in 
the  business  and  honest  judgment  of  the 
board  the  earnings  intended  to  be  distrib* 
uted  should  be  recalled  and    used    for    the 
restoration    of   the   destroyed   property    it 
would  be  within  its  power  to  so  deal  with 
them;   but,  unless  some  similar  thing  ap* 
pear,  the  declaration  of  a  dividend  of  earn- 
ings is  the  announcement  of  an  obligation 
due  each  shareholder  for  which  proceedings 
may  be  had  as  legal  methods  indicate,  and 
the  burden  of  manifesting  that  the  debt  or 
obligation  is  not  due  after  such  a  declara- 
tion is  upon  the  company." 

In  the  above  case  the  court  wrote  no 
opinion,  but  affirmed  "on  the  clear,  concise, 
and  convincing  report  of  the  master." 

In  Billingham  v.  E.  P.  Gleason  Mfg.  Co. 
101  App.  Dfv.  476,  91  N.  Y.  Supp.  1046,  the 
directors  passed  a  resolution  providing  for 
a  regular  cash  dividend  and  for  a  scrip 
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dividend.  The  scrip  certificates  were  is- 
sued, and  the  court  held  that  they  consti- 
tuted an  indebtedness.  An  action  was 
brought  on  one  of  them  against  the  com- 
pany, and  the  court  held  the  action  main- 
tainable; and  in  speaking  of  the  certificate 
the  court  said:  ^t  was  so  much  set  apart 
and  reserved  for  him  as  undivided  earnings. 
His  share  was  ascertained  and  his  right  to 
it  was  fixed.  It  was  a  divided  share  of  past 
earnings,  and,  as  we  think,  became  a  sev- 
ered indebtedness  of  the  company;  for 
nothing  is  better  understood  tiian  that  a 
dividend  when  declared  is  a  debt  due  abso- 
lutely to  the  stockholders." 

In  the  case  at  bar  the  scrip  certificates 
were  never  issued. 

In  Machen  on  Modem  Law  of  Corpora- 
tions,  vol.  1,  §  601,  the  law  is  stated  as  fol- 
lows: ''Rescission  of  Stock  Dividends. — ^A 
stodc  dividend  should  also  be  distinguished 
from  a  cash  dividend,  in  that,  in  the  case  of 
cash  dividend,  the  right  of  the  shareholder 
becomes  indefeasible  immediately  upon  the 
declaration  of  the  dividend,  and  the  com- 
pany cannot  subsequently  rescind  its  action. 
In  the  case  of  a  stock  dividend,  on  the  other 
hand,  until  the  formalities  required  by  law 
as  conditions  precedent  to  an  increase  of 
capital  have  been  completed,  all  is  in  fieri, 
so  that  until  then  the  company  may  re- 
voke the  dividend.  The  reason  of  this  rule 
applies,  however,  only  where  the  stock  divi- 
dend involves  an  increase  of  the  company's 
nominal  capital,  and  therefore  a  dividend 
payable  in  shares  which  had  been  ptirchased 
by  the  company  should  be  in  this  respect 
assimilated  to  a  cash  dividend  and  is  irrev- 
ocable." 

It  is  undoubtedly  true  that  directors  may 
repeal  any  previous  resolution  or  rescind 
any  previous  action  unless  repeal  or  rescis- 
sion would  involve  a  breach  of  contract  or 
disturb  a  vested  right.  The  resolution  orig- 
inally adopted  by  the  directors  certainly 
created  no  debt.  The  declaration  was  not 
to  pay  a  cash  dividend  absolutely,  for  the 
directors  had  an  option  which  they  re- 
served as  to  whether  they  would  or  would 
not  pay  in  cash.  The  distinguishing  and 
necessary  feature  of  a  "debt"  is  that  a 
fixed  and  specific  amount  is  owing  by  a  cer- 
tain and  express  agreement,  and  that  does 
not  exist  under  the  circumstances  we  find  in 
this  case.  The  directors  did  not  bind  them- 
selves to  pay  a  cash  dividend  absolutely, 
and  in  all  events,  and  if  they  should  ulti- 
mately elect  to  pay  in  cash,  they  were  left 
free  to  determine  how  much  should  be  in 
cash  and  how  much  should  be  in  stock. 
And  as  to  the  declaration  as  to  the  stock 
dividend,  it  should  be  said  that  the  whole 
matter  rested  in  fieri,  and,  not  having  be- 
come obligatory,  was  subject  to  repeal. 
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^otwUhstan^ing.  iibe  ftet  tbat  the  reaolvr 
tion  declaring  the  dividend  reserved  to  the 
corporation  an  option  to  pay  in  cash  or  to 
pay  in  stoek,  the  plaintiff  demands  $27,- 
500,  the  amount  he  would  be  entitled  to 
receive  if  the  dividend  were  paid  in  cash. 
But  the  law  is  well  settled  that  where  one 
is  bound  by  covenants  to  do  one  of  two 
things,  and  does  neither,  then,  in  an  action 
by  the  covenaatee,  the  measure  of  dam- 
ages is  in  general  the  loss  arising  by  rea<- 
son  of  the  covenantor  having  failed  to  do 
that  which  is  least,  not  that  which  is  most 
beneficial  to  the  covenantee;  and  the  coiurts 
of  equity  have  applied  the  same  prineif^e  to 
the  case  of  a  trustee  failing  to  invest  in 
either  of  two  modes  equally  lawful  by  the 
terms  of  the  trust.  See  Kobinson  v.  Bobin- 
son,  1  De  G.  M.  &  G.  247,  42  Eng.  Reprint, 
547,  21  L.  J.  Ch.  N.  8.  Ill,  16  Jur.  255. 

It  would  seem  that,  if  the  resolution  de- 
claring the  dividend  could  be  held  in  law  to 
have  created  a  contractual  obligation,  then, 
aa  an  option  was  reserved,  the  corporation 
would  have  the  right  to  insist  that  its  lia> 
bility  should  be  restricted  to  damages  for 
its  failure  to  do  that  which  is  least  bene- 
ficial to  the  promisee.  In  this  case  that 
would  be  to  restrict  its  liability  to  the  dam- 
ages which  arose  from  the  failure  to  issue 
the  stock  dividend;  and  according  to  the  de- 
eision  in  Terry  v.  Eagle  Lock  Co.  47  Conn. 
141  (1879)  the  right  to  the  stock  dividend 
la  a  "mere  naked  right  which  he  might 
waive  without  losing  anything,  and  might 
enforce,  if  it  could  be  enforced,  without 
f^aining  anything."  At  the  most,  the  dam- 
age would  be  nominal.  If  the  defendant 
bad  performed,  the  complainant  simply 
would  have  had  the  number  of  his  shares 
of  stock  increased,  and  the  value  of  each 
share  in  the  same  proportion  decreased. 

The  action  taken  by  the  directors  on 
December  28,  1014,  which  declared  the 
scrip  dividend  and  which  was  subsequently 
repealed,  as  already  stated,  declared  a 
dividend  payable  on  l^ebruary  1,  1015,  in 
registered  scrip  certificates  containing  up- 
on their  face  an  agreement  by  the  company 
that  they  should  be  converted  on  or  before 
December  31,  1916,  at  par  without  interest, 
wholly  or  partly  in  cash,  wholly  or  partly 
in  stock  at  par,  or  wholly  or  partly  in  such 
form  of  intereet-bearing  obligation  as 
might  be  deemed  by  the  directors  to  be  for 
the  best  interest  of  the  company.  This  is 
not  a  suit  in  equity  to  compel  specific  per- 
formance and  the  issuance  of  the  scrip  cer- 
tificates, but  it  is  an  action  at  law  for  dam- 
ages for  the  failure  to  perform  the  agree- 
ment and  iasue  the  registered  scrip  certifi- 
cates payable  onr  February  1,  1015.  The 
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suit  was  not  bxongfat  until  October,  1915. 
Nevertheless  the  defendant  claims  that  the 
action  was  prematurely  brought.  The  basis 
for  this  contention  is  that  while  the  scrip 
certificates  were  to  be  issued  on  February  1, 
1015,  the  holders  of  snch  certificates  were 
not  entitled  under  the  express  language  of 
the  resolution  to  demand  either  cash  or 
stock  on  them  from  the  corporation  until 
December  31,  1016,  imless  the  corporation 
chose  prior  to  that  date  to  honor  them,  and 
that  even  on  the  latter  date  the  corporation 
would  have  an  option  to  pay  in  cash  or 
stock  as  it  might  deem  best.  Has  the  cor- 
poration lost  its  rights  to  determine 
whether  to  pay  in  cash  or  stock  on  that 
date  by  its  rescission  of  that  contract  prior 
to  that  time,  assuming  that  a  contract  ex- 
isted? We  shall  not  at  length  review  the 
cases  relating  to  anticipatory  breaches  of 
executory  contracts.  The  doctrine  concern- 
ing anticipatory  breaches  was  announced  in 
Hochster  v.  De  La  Tour,  2  El.  &  Bl.  678, 118 
Eng.  Reprint,  922, 22  L.  J.  Q.  B.  N.  S.  455,  17 
Jur.  072,  1  Week.  Rep.  460,  where  Lord 
Campbell  held  that  the  man  who  wrongfully 
renounced  a  contract  into  which  he  had  en- 
tered could  not  justly  complain  if  he  was 
immediately  sued  for  a  compensation  in 
damages  without  awaiting  the  time  when 
the  contract  was  by  its  terms  to  be  per- 
formed. And  in  Roehm  v.  Horst,  178  U.  S. 
1,  44  L.  ed.  053,  20  Sup.  Ct.  Rep.  780  (1900), 
the  cases  in  England  and  in  this  country 
were  reviewed,  and  the  Supreme  Court,  in 
an  opinion  by  Chief  Justice  Fuller,  laid 
down  the  law  in  similar  terms.  But  while 
the  law  is  undoubted  now  that  the  doc- 
trine announced  in  the  cases  above  referred 
to  is  applicable  to  certain  classes  of  con- 
tracts, still  the  courts  do  not  agree  that  the 
doctrine  is  applicable  to  all  classes  of  con- 
tracts. In  a  recent  case  in  the  court  of  ap- 
peals in  New  York,  that  court  declares  that 
the  rule  that  renunciation  of  a  continuous 
executory  contract  by  one  party  before  the 
day  of  performance  gives  the  other  the 
right  to  sue  at  once  for  damages  is  usually 
applied  only  to  contracts  of  a  special  char- 
acter. Ga  Nun  v.  Palmer,  202  N.  Y.  483, 
403,  36  L.R.A.(N.S.)  022,  06  N.  E.  00  (1911). 
And  in  Kelly  v.  Security  Mut.  L.  Ins.  Co. 
186  N.  Y.  16,  10,  78  N.  E.  584,  9  Ann.  Cas. 
661  (1006),  the  New  York  court  of  appeals 
declared  that  the  doctrine  ''is  not  generally 
applied  to  contracts  for  the  payment  of 
money  at  a  future  time." 

We  do  not,  however,  pass  on  this  ques- 
tion as  to  the  right  to  sue  for  an  anticipa- 
tory breach,  for,  in  our  opinion,  there  was 
in  this  case  no  contract  to  be  breached. 

Decree  affirmed. 
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The  general  question  of  the  right  to 
reconsider  a  vote  in  a  stockholders'  or 
directors'  meeting  is  discussed  in  the 
note  to  State  ex  rel.  Springs  v.  Ellison, 
L.xv.A. — f  — . 

The  declaration  of  a  cash  dividend 
severs  the  amount  thereof  from  the 
corporate  funds  and  makes  it  the  in- 
dividual property  of  the  stockholders; 
thenceforth  the  corporation  owes  the 
stockholders  a  debt;  *  the  provision  that 
it  is  to  be  paid  at  such  time  as  directed 
by  the  board  does  not  absolve  the  com- 
pany from  this  obligation  to  the  stock- 
holder.' Since  the  declaration  of  a 
cash  dividend  creates  a  debt,  such  a  divi- 
dend declared  by  the  directors  of  a  cor- 
poration cannot  be  rescinded  as  against 
nonassenting  shareholders,  even  though 
the  only  action  taken  is  the  declaration 
thereof,  no  fund  having  been  set  aside 
out  of  which  the  dividend  is  to  be  paid 
when  due,'  or  if  it  is  ordered  to  be 
placed  pro  rata  to  the  credit  of  the  stock- 
holders upon  its  books,  to  be  paid  at 
such  time  as  may  be  directed  by  the 
board.*  It  is  stated  that  ^4f  the  declara- 
tion of  the  dividend  is  fairly  and  prop- 
erly made,  out  of  profits  existing  at  the 
time  it  is  declared,  the  relation  of  debt- 
or and  creditor  is  thereby  established 
between  the  corporation  and  the  stock- 
holders and  a  debt  is  thereby  created 
against  the  corporation  and  in  favor  of 
the  stockholder  for  the  amount  of  the 
dividends  due  on  the  stock  held  by  him. 
.  .  .  The  mere  declaration  of  the 
dividend,  without  more,  by  competent 
authority,  under  proper  circumstances, 
creates  a  debt  against  the  corporation 
in  favor  of  the  stockholder  the  same  as 
any  other  general  creditor  of  the  con- 
cern; where  as  the  setting  apart  of  a 
fund  after  or  concurrent  with  the  dec- 


laration out  of  which  the  debt  thus  cre- 
ated is  to  be  paid  passes  one  step  far- 
ther towards  securing  the  payment  of 
the  identical  fund  to  the  shareholder,  in- 
asmuch as  the  law  treats  the  setting 
apart  of  such  fund  as  payment  to  the 
corporation  as  trustee  for  the  use  of  the 
stockholder,  on  which  ftod  the  stock- 
holder has  a  lien,  and  to  which  fund  he 
has  rights  superior  to  the  general 
creditor.  .  .  .  The  doctrine  is  that 
by  the  mere  declaration,  the  dividend 
becomes  immediately  thereby  separated 
and  segregated  from  the  stock  and  exists 
independently  o{  it;  that  the  right  there- 
to becomes  at  once  immediately  fixed 
and  absolute  in  the  stockholder,  and 
from  thenceforth  the  right  of  each  in- 
dividual stockholder  is  changed  by  the . 
act  of  declaration  from  that  of  partner 
and  part  owner  of  the  corporate  prop- 
erty to  a  status  absolutely  adverse  to 
every  other  stockholder  and  to  the  corpo- 
ration itself,  in  so  far  as  his  pro  rata 
proportion  to  the  dividend  is  concerned. 
.  .  .  It  follows,  of  course,  that  a 
cash  dividend  properly  and  fairly  de- 
clared cannot  be  revoked  by  the  subse- 
quent action  of  the  corporation,  for  if, 
by  the  declaration  of  the  dividend,  the 
corporation  thereby  becomes  the  debtor 
of  the  stockholder,  it  goes  without  say- 
ing that  the  debtor  cannot  revoke,  recall, 
or  rescind  the  debt  or  otherwise  absolve 
itself  from  its  payment  by  any  action 
on  its  part  against  or  without  the  con- 
sent of  the  creditor."  ■ 

In  one  case  it  has  been  held  that  a 
resolution  of  the  board  of  directors  to 
distribute  among  its  shareholders  shares 
of  the  corporation's  own  stock  purchased 
by  it  out  of  its  earnings  cannot  be  re- 
scinded where  nothing  in  the  affairs  of 
the  company  require  such  rescission.' 


1  Beers  v.  Bridgeport  Spring  Co.  (1876) 
42  Conn.  17:  McT^ran  v.  Crescent  Planing 
Mill  Co.  (100r>)  117  Mo.  App.  40,  93  S.  W. 
819. 

•  Beers  v.  Bridgeport  Spring  Co.  (Conn.) 
supra. 

•  McLaran  v.  Crescent  Planing  Mill  Co. 
(Mo.)   supra. 

*In  Beers  v.  Bridgeport  Spring  Co. 
(Conn.)  supra,  where  the  dividend  declared 
by  the  directors,  the  amount  thereof  to  be 
placed  pro  rata  to  the  credit  of  each  stock- 
holder  on  the  books  of  the  company,  and 
made  payable  without  interest  at  such  time 
as  directed  by  the  board,  was  reported  to 
a  meeting  of  the  stockholders  and  approved 
by  them  by  formal  vote,  and  at  a  subse- 
i|iient  date  the  directors  adopted  a  reso- 
lution that  the  amount  of  such  dividend 
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be  carried  to  an  account  to  be  known  as  a 
surplus  fund  account,  thus  in  effect  rescind- 
ing the  declaration  of  the  dividend,  a  non- 
assenting  shareholder  was  held  entitled  to 
equitable  relief  to  compel  the  corporation 
to  pay  over  the  dividend,  the  court  stating 
that  although  no  time  was  fixed  for  the 
payment  of  the  dividend,  the  legal  effect 
of  the  vote  was  that  the  debt  was  to  be 
paid  within  a  reasonable  time. 

ft  McLaran  v.  Crescent  leaning  Mill  Co. 
(Mo.)   supra. 

6  Dock  v.  Schlichter  Jute  Cordage  Co. 
(1895)  167  Pa.  370,  31  Atl.  656.  It  was 
claimed  by  the  directors  in  this  case  that 
the  distribution  was  made  to  enable  the 
sale  and  transfer  of  the  corporate  prop- 
erty. The  resolution  directing  the  trans- 
fer recited  that  there  was  in  the  treasury 
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If  the  fact  that  the  dividend  has  been 
declared  has  not  been  made  public,  or 
in  any  manner  communicated  to  the 
stockholders,  and  no  fund  has  been  set 
apart  for  its  payment,  it  has  been  held 
that  the  declaration  of  a  dividend  pay- 
able at  a  future  time  may  be  rescinded 
at  a  subsequent  meeting  held  before  the 
dividend  becomes  payable.'  The  court 
argues:  ''As  the  passage  of  the  vote  did 
not  constitute  an  actual  contract  of  the 
corporation  with  its  stockholders,  but 
was  merely  a  mode  of  dividing  the  earn- 
ings of  the  property  of  the  corporation 
among  the  stockholders,  we  are  of  opin- 
ion that  before  the  division  had  been 
actually  made,  and  before  the  position 
of  the  stockholders  had  been  changed  in 
reliance  on  the  vote, — certainly  before 
the  passage  of  the  vote  had  been  made 
public  or  communicated  to  the  stock- 
holders,— ^it  was  within  the  power  of  the 
directors  at  a  meeting  subsequent  to 
that  at  which  the  vote  was  passed  to  re- 
scind it." 

And  it  has  been  held  that  the  declara- 
tion of  an  interim  dividend  may  be  re- 
scinded by  the  directors  where  the  cir- 
cumstances   of    the   company    make    it 


advisable  to  do  so.  This  is  true  although 
the  money  intended  for  the  payment  of 
the  dividend  had  been  lodged  with  the 
bankers  of  the  company  and  set  aside 
by  them  under  a  special  account  en- 
titled "interim  dividend  account."  • 

If,  subsequent  to  the  resolution  re- 
scinding the  declaration  of  a  dividend 
another  resolution  is  passed  declaring 
another  and  distinct  dividend,  in  which 
it  is  eJEpressly  provided  that  the  same 
is  to  be  in  lieu  of  the  former  dividend, 
a  stockholder  who  accepts  payment  of 
the  latter  dividend  with  knowledge  of 
and  in  accordance  with  the  terms  of  the 
last-mentioned  resolution  is  estopped 
from  claiming  payment  of  the  first  divi- 
dend.® 

The  declaration  of  a  stock  dividend 
may  be  rescinded;  this  is  true  even 
though  it  is  made  from  surplus  earn- 
ings.^® In  discussing  the  distinction 
between  a  cash  dividend  and  a  stock  divi- 
dend one  court  states  that  "a  cash  divi- 
dend entitles  the  stockholder  to  so  much 
money,  the  ordinary  way  in  which  he 
receives  from  time  to  time  the  fruits 
of  his  investment.  Such  dividends  do 
not  materially  affect  the  value  of  the 


of  the  company  the  shares  of  stock  repre- 
flenting  undivided  profits,  and  it  was 
deemed  advisable  to  divide  the  stock  and 
distribute  it  among  the  stockholders.  The 
court  states  that  it  may  be  admitted  that 
the  purpose  of  the  resolution  was  to  divide 
the  stock  80  as  to  enable  a  transfer  of 
the  property,  but  this  was  not  inconsistent 
-with  the  further  purpose  indicated  in  the 
resolution.  See  citation  from  this  case  in 
6TAATS  T.  BiooBAPH  Co.  ante,  728. 

7  Ford  V.  Easthampton  Rubber  Thread 
Co.  (1893)  158  Hass.  84,  20  L.R.A.  65,  35 
Am.  St.  Rep.  462,  32  N.  E.  1036. 

The  court  in  McLaran  v.  Orescent  Plan- 
ing Mill  Go.  (Mo.)  supra,  referring  to  Ford 
▼.  Easthampton  Rubber  Thread  0>.  (Mass.) 
supra,  states  that  "the  decision  of  that 
case  can  only  be  sustained  upon  the  theory 
that  the  declaration  of  the  dividend  did 
not  create  a  debt  to  the  stockholders,  for 
if  a  debt  Was  thereby  created,  it  is  pre- 
posterous to  say  that  such  debt  can  be 
canceled  by  the  action  of  the  debtor  with- 
out the  consent  of  the  creditor.  In  fact, 
^we  understand  the  opinion,  inasmuch  as 
it  is  there  asserted  that  *the  passage  of 
the  vote  did  not  constitute  an  actual  con- 
tract of  the  corporation  with  the  stock- 
holder*  as  holding  that  the  declaration  of 
the  dividend  did  not  create  a  debt;  and  if 
this  be  its  holdingi  it  stands  out  boldly, 
singly,  and  alone  in  this  country  against 
■an  unbroken  line  of  cases  and  overwhelm- 
ing weight  of  authority  that  we  are  not 
at  liberty  to  disregard  were  we  so  inclined, 
and  we  are  not." 

SLagunas  Nitrate  Co.  v.  Schroeder  (1001) 
I..R^.1917B.  47 


85  L.  T.  N.  S.  (Eng.)  22,  17  Times  L.  R. 
625.  The  rescission  of  the  dividend  was 
acquiesced  in  by  the  shareholder.  At  least, 
there  was  no  evidence  that  any  of  the 
shareholders  objected  to  it.  An  interim 
dividend  is  not  an  absolute  declaration 
of  dividends,  but  is  a  payment  on  account 
of  the  next  forthcoming  dividend. 

9  Albany  Fertilizer  &  Farm  Improv.  CJo. 
V.  Arnold  (1897)  103  Ga.  145,  29  S.  E.  695. 
A  part  of  the  resolution  declaring  a  sub- 
sequent dividend  recited  the  illegality  of 
the  former  dividend  on  account  of  want 
of  funds,  and  expressly  made  the  payment 
and  acceptance  of  the  last  dividend  to  be 
in  lieu  of  the  former  one  declared. 

10  Terry  v.  Eagle  Lock  Co.  (1879)  47 
Coim.  141.  The  resolution  declaring  a 
stock  dividend  out  of  the  surplus  earnings 
of  the  company  was  made  at  a  stock- 
holders' meeting  for  a  special  purpose,  and 
was  assented  to  by  the  petitioner;  the 
special  purpose  having  failed,  the  stock- 
holders met,  pursuant  to  a  notice,  and 
passed  a  vote  rescinding  the  declaration  of 
the  stock  dividends.  The  petitioner  was 
not  present  at  this  meeting  and  received  no 
actual  notice  of  it.  No  certificate  of  the 
increase  was  ever  filed  in  the  office  of 
the  secretary  of  state  or  in  the  office  of 
the  town  clerk,  as  required  for  the  com- 
pletion of  an  increase  in  capital  stock.  A 
further  reason  for  denying  relief  in  this 
ease  was  the  delay  on  the  part  of  the  pe- 
titioner for  a  considerable  time,  within 
which  a  large  amount  of  stock  had  changed 
hands  on  the  basis  of  the  validity  of  the 
rescission. 
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stock.  A  stock  dividend  is  exceptional. 
It  does  not  add  to  his  ready  cash,  but 
it  changes  the  form  of  his  investment  by 
increasing  his  number  of  shares,  thereby 
diminishing  the  value  of  each  share, 
leaving  the  aggregate  value  of  all  his 
stock  substantially  the  same.  It  is  of 
no  special  importance  whether  that 
value  be  divided  into  few  or  many 
shares."  ** 

And  see  Staats  v.  Biograph  Co.  ante, 
728. 

It  thus  appears  that  a  distinction  ex- 
ists between  the  right  to  rescind  the  dec- 
laration of  a  cash  and  a  stock  dividend; 
in  the  case  of  a  cash  dividend  there 
being  no  right  to  rescind  the  declaration, 
save  in  the  exceptional  cases  above  men- 
tioned, while  in  the  case  of  a  stock  divi- 
dend this  right  is  held  to  exist.  This  con- 
clusion of  the  courts  seems  to  be  a  cor- 
rect application  of  the  governing  princi- 


ples. There  are,  however,  some  consid- 
erations of  a  practical  nature  which  seem 
to  suggest  a  reversal  of  the  rule;  at 
least,  to  the  extent  of  permitting  a  re- 
scission of  the  declaration  of  a  cash  divi- 
dend at  any  time  before  it  becomes  pay- 
able. The  corporate  assets  must  neces- 
sarily be  reduced  by  so  much  as  is  paid 
out  in  cash  dividends.  Assuming  that 
the  dividends  are  properly  declared  out 
of  profits,  circumstances  may  arise  sub- 
sequent to  the  declaration  that  make  the 
payment  of  so  much  money  as  is  repre- 
sented by  the  dividends  inadvisable; 
while  the  issuance  of  a  stock  dividend 
would  not  affect  the  assets  of  the  corpo- 
ration. Hence,  to  deny  the  right  to  re- 
scind in  the  case  of  a  cash  dividend  and 
permit  rescission  in  case  of  a  stock  divi- 
dend is  to  deny  the  right  to  take  action  in 
the  only  case  in  which  it  can  be  bene- 
ficial to  the  corporation. 


"Terry  v.  Eagle  Lock  Co.  (Conn,)  supra. 

The  reason  for  holding  that  a  stock  divi- 
dend may  be  rescinded  is  well  stated  in  an 
obiter  statement  in  .McLaran  v.  Crescent 
Planing  Mill  Co.  (1906)  117  Mo.  App.  40, 
03  8.  W.  819,  as  follows:  "That  inasmuch 
as'  the  act  of  declaring  the  cash  dividend 
not  only  creates  a  debt,  but  thereupon 
severs  the  amount  thereof  from  the  mass 
of  the  corporate  funds  and  property,  and 
cannot  be  recalled  for  the  reason  the  debtor 
cannot  cancel  a  debt  and  rehabilitate  or  re- 
establish the  fruit  on  the  tree,  so  Hgurative- 
ly  referred  to  in  the  case  supra;  whereas 
the  act  of  declaring  a  stock  dividend  does 
not  of  itself  operate  to  sever  the  stock  to 
be  thereafter  issued  from  the  other  corpo- 
rate property,  inasmuch  as  there  is  no 
stock  to  be  severed,  and  as  the  new  stock 
cannot  be  issued  until  certain  precedent 
conditions  and  formalities  are  complied 
with,  such  as  issuing  stock,  the  filing  of 
certificates  with  the  proper  authority,  etc." 

In  an   action   to   enforce   the  individual 


liability  of  a  stockholder  a  defense  set  up 
by  him  that  certain  of  his  shares  were 
issued  to  him  as  a  stock  dividend  when 
there  were  no  profits  out  of  which  such 
a  dividend  could  properly  be  der tared, 
and  subsequently  the  board  of  directors 
rescinded  the  resolution  directing  such  in- 
crease of  capital  and  stock  dividends,  and 
that  he  has  been  at  all  times  ready  and 
willing  to  surrender  his  certificate  to  the 
company,  was  held  a  good  defense,  the 
court  stating  that  the  act  of  rescission 
operated  to  annul  the  previous  illegal  ac- 
tion of  the  board  and  cancel  the  certificate 
which  had  been  issued,  so  that  the  holder 
thereof  could  not  be  held  to  any  liability 
upon  or  by  virtue  of  the  shares  thns  issued 
to  him  and  afterwards  annulled.  Hollings- 
head  v.  Woodward  (1885)  36  Hun  (H.  Y.) 
410,  disposed  of  on  appeal  on  another  point 
(1887)    107  N.  Y.  96,  13  N.  E.   621. 

See  Dock  v.  Schlichter  Jute  Cordage  06. 
(1895)  167  Pa.  370,  31  Atl.  656. 

W.  A.  E. 
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V. 

COMMONWEALTH  OF  KENTUCKY. 

(172  Ky.  665,  189  S.  W.  908.) 

Perjury  —  iicqaittal  of  criminal  charge 
-«•  effect. 

1.  Acquittal  of  one  charged  with  crime  is 
no  bar  to  a  prosecution  for  perjury  for  tes- 
timony given  by  him  at  the  trial. 
For  other  cases ,  see  Perjury,  in  Dig,  1-52 

Note.  —  For  acquittal  of  crime  aa  bar  to 
a  subsequent  prosecution  of  defendant  for 
perjury  committed  on  the  former  trial,  see 
annotation  following  this  case,  post,  743. 
L.R.A.1917B. 


Appeal  —  time  for  argument  In  lower 
court. 

2.  The  appellate  court  will  not  interfere 
with  the  discretion  of  the  trial  court  as  to 
the  time  allowed  for  argument  of  a  case, 
unless  it  plainly  appears  that  its  discretion 
has  been  abused  to  the  prejudice  of  the  sub- 
stantial rights  of  the  complaining  party. 
For  other  cases,  see  Appeal  imd  Error,  VII, 

i,  6,  in  Dig.  1-52  N.  fif. 

Criminal  law  —  sentence  —  law  govern- 
ing. 

8.  Punishment  for  crime  must  be  im- 
posed under  an  indeterminate  sentence  law 
in  force  when  it  was  committed,  although 
it  was  repealed  before  the  trial. 
For  other  cases,  see  Criminal  Lsao,  IV,  d,  in 
Dig,  1-52  N.  8, 

(December  12,  1916.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hopkins  Coun- 
ty convicting  him  of  false  swearing.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gordon  Sk  Gordon  &  Moore, 
for  appellant: 

If  the  defendant  was  acquitted  in  the 
police  court  and  if  he  swore  falsely,  this 
prosecution  cannot  stand. 

Cooper  V.  Com.  106  Ky.  009,  45  L.R.A. 
216,  90  Am.  St.  Rep.  276,  51  S.  W.  789,  59 
S.  W.  624,  11  Am.  Crim.  Rep.  625;  Petit 
V.  Com.  22  Ky.  L.  Rep.  262,  67  S.  W.  14. 

If  the  defendant  is  guilty,  he  had  the 
right  to  have  the  jury  fix  both  the  minimum 
and  the  maximum  punishment,  and  the  in- 
struction which  compelled  them  to  fix  the 
maximum  term  of  his  punishment  is  in  vio- 
lation of  §  465  of  the  Kentucky  Statutes, 
and  is  a  highly  prejudicial  error. 

Waters  v.  Com.  171  Ky.  467,  188  S.  W. 
490. 

Messrs.  M.  M.  Logan,  Attorney  General, 
and  D.  O.  Myatt,  Assistant  Attorney  Gen- 
eral, for  the  Commonwealth: 

The  law  in  force  at  the  time  of  the  com- 
mission of  the  offense  determines  the  rights 
of  the  accused,  and  the  court  should  in- 
struct the  jury  under  such  law. 

Albritten  v.  Com.  172  Ky.  274,  189  S.  W. 
204. 

The  rule  that  permits  one  to  testify  false- 
ly in  his  own  behalf  and  thus  procure  his 
acquittal,  and  then  exempts  him  from  prose- 
cution for  false  swearing,  is  not  only  against 
good  reason,  but  against  sound  public  pol- 
icy, and  against  the  great  weight  of  author- 
ity. 

Martin  v.  Com.  154  Ky.  704,  169  S.  W. 
642;  Allen  v.  United  States,  39  L.R.A.(N.S.) 
385,  114  C.  C.  A.  357,  194  Fed.  664;  People 
V.  Scully,  3  N.  Y.  Crim.  Rep.  244;  State  v. 
llVilliams,  60  Kan.  838,  58  Pac.  476;  State 
V.  Betvill,  79  Kan.  524,  181  Am.  St.  Rep.  345, 
100  Pac.  476,  17  Ann.  Cas.  763;  State  v. 
Gary,  169  Ind.  604,  66  N.  B.  627 ;  State  y. 
Cay  wood,  96  Iowa,  372,  65  N.  W.  385;  State 
V.  Vandemark,  77  Conn.  201,  58  Atl.  715,  1 
Ann.  Cas.  161;  Dicker  son  v.  State,  18  Wyo. 
440,  111  Pac.  857,  116  Pac.  448;  People 
V.  Albers,  137  Mich.  678,  100  N.  W.  908; 
State  V.  Smith,  119  Minn.  107,  137  N.  W. 
295;  Mitchell  v.  State,  103  Am.  St.  Rep. 
29,  note  g;  State  ▼.  Sargood,  80  Vt.  416, 
130  Am.  St.  Rep.  995,  68  Atl.  49,  13  Ann. 
Cas.  367;  Wadlingtoh  v.  Com.  22  Ky.  L. 
Rep.  1108,  60  S.  W.  8. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

Lincoln  Teagne,  the  appellant,  was  tried 
in  the  police  court  of  Madisonville  on  the 
charge  of  selling  beer  in  violation  of  the 
L,R.A.1917B. 


Local  Option  Law,  about  8  o'clock  at  night 
on  October  16th,  and  found  not  guilty.  On 
the  trial  of  this  prosecution,  after  being  first 
duly  sworn  as  a  witness,  Teague,  testify- 
ing in  his  own  behalf,  said  that  he  was  not 
in  Madisonville  between  the  hours  of  4 
o'clock  in  the  afternoon  and  11:30  o'clock 
on  the  night  of  that  day,  and  that  he  did 
not  sell  at  his  place  of  business  in  Madison- 
ville the  beer  he  was  being  prosecuted  for 
selling.  Thereafter  the  grand  jury  of  Hop- 
kins county  returned  an  indictment  against 
Teague,  setting  out  in  proper  manner  and 
form  that  on  his  trial  he  did  "wilfully, 
knowingly,  corruptly,  and  feloniously  swear, 
depose,  and  give  in  evidence  that  on  the 
day  in  question,  viz.,  the  16th  day  of  Octo- 
ber, 1915,  ha  (Teague)  left  the  city  of 
Madisonville,  Hopkins  county,  Kentucky, 
about  4  o'clock  P.  M.,  and  went  to  the  city 
of  Earlington,  Hopkins  county,  Kentucky, 
and  did  not  return  to  said  city  of  Madison- 
ville, Hopkins  county,  Kentucky,  until  about 
11:30  o'clock  p.  K.,  when  he  came  from  said 
city  of  Earlington  to  said  city  of  Madison- 
ville on  the  passenger  train  No.  64,  whidb 
arrives  in  said  city  of  Madisonville  about 
11:30  o'elock  p.  u.,  which  said  statement 
was  wilfully,  knowingly,  corruptly,  and  fe- 
loniously false  and  untrue,  and  the  said 
Teague  well  knew  it  was  false  and  untrue 
when  he  wilfully,  corruptly,  knowingly,  felo- 
niously, and  falsely  swore  to  it,  for,  in  truth 
and  in  fact,  said  Teague  did  not  leave  the 
city  of  Madisonville,  Hopkins  county, 
Kentucky,  about  4  o'clock  p.  M.,  and 
go  to  the  city  of  Earlington,  Hopkins 
county,  Kentucky,  and  remain  there  and 
not  return  to  the  city  of  Madisonville  until 
11:30  o'elock  P.  ic.,  and  then  did  not  come 
from  said  city  of  Earlington  to  the  said  city 
of  Madisonville  on  the  passenger  train  No. 
54,  which  arrives  in  said  city  of  Madison- 
ville about  11  tSO  P.  H.,  and  the  said  Teague 
well  knew  said  statements  so  sworn  to  by 
him  as  aforesaid  were  false  and  untrue." 

But  it  did  not  charge,  and  could  not 
truthfully  have  charged,  that  Teague  was 
convicted.  A  general  demurrer  to  the  in- 
dictment was  overruled,  and  thereafter,  on 
May  3,  1916,  Teague  was  put  upon  his  trial 
and  found  guilty.  The  jury  assessed  his 
punishment  at  confinement  for  two  years  in 
the  penitentiary,  and  from  the  judgment  on 
his  verdict  this  appeal  is  prosecuted. 

On  the  trial  under  the  indictment  the  evi- 
dence for  the  commonwealth  was  to  the  ef- 
fect that  at  the  trial  of  Teague  in  the  po- 
lice court  he  testified,  alter  being  sworn  aa 
a  witness,  that  he  was  not  in  Madisonville 
between  the  hours  of  4  o'clock  in  the  after- 
noon and  11 :30  on  the  night  of  October  16th, 
and  that  he  did  not,  about  8  o'clock  on  the 
night  of  that  day,  sell  the  beer  he  was  be- 
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ing  prosecuted  fbr  selling,  and  further  tes- 
tified that  on  the  afternoon  of  that  day  he 
left  Madisonville  about  4  o'clock  and  went 
to  the  city  of  Earlington,  and  did  not  re- 
turn to  Madisonville  until  11:30  o'clock 
that  night.  There  was  also  evidence  suffi- 
cient to  sustain  the  verdict  of  the  jury 
tliat  this  testimony  of  Teague  was  false,  and 
that,  in  fact,  he  was  in  Madisonville  at  his 
place  of  business  about  8  o'clock  on  that 
night,  and  did  sell  beer  in  violation  of  the 
Local  Option  Law.  On  this  appeal  it  is  in- 
sisted that  the  demurrer  to  the  indictment 
should  have  been  sustained,  or,  if  not,  that 
the  motion  made  by  counsel  for  Teague  for 
a  peremptory  instruction  should  have  been 
sustained.  It  is  further  urged  that  the 
court  committed  prejudicial  error  in  limit- 
ing the  time  for  argument  allowed  his  coun- 
sel and  in  instructing  the  jury. 

The  argument  in  support  of  the  proposi- 
tion that  the  indictment  was  fatally  defec- 
tive is  rested  on  the  ground  that  it  was  in- 
dispensable to  a  good  indictment  that  it 
should  charge  that  Teague  was  convicted 
on  the  prosecution  in  the  police  court;  and 
the  argument  in  support  of  the  contention 
that  the  jury  should  have  been  instructed 
to  return  a  verdict  of  not  guilty  is  based 
on  the  proposition  that  a  conviction  could 
not  be  sustained,  as  the  uncontradicted  evi* 
dence  showed  that  Teague  was  acquitted  on 
his  trial  in  the  police  court. 

These  two  points  relied  on  for  reversal 
involve  the  same  question,  and  will  be  treat- 
ed together.  If  it  is  necessary  to  sustain  a 
prosecution  for  false  swearing  that  the  de- 
fendant should  have  been  convicted  at  the 
trial  during  which  the  alleged  false  evi- 
dence was  given,  the  indictment  was  fatally 
defective,  and  so,  if  it  was  indispensable  to 
a  conviction  that  the  evidence  should  show 
that  the  accused  was  convicted,  the  motion 
for  a  directed  verdict  in  his  behalf  should 
have  been  sustained.  On  the  other  hand,  if 
a  person  may  be  indicted  and  convicted  of 
the  offense  of  giving  false  testimony  in  a 
prosecution  against  him,  although  he  may 
have  been  acquitted  by  the  jury  of  the  offense 
charged,  the  indictment  was  good,  and  the 
evidence  sufficient  to  sustain  the  conviction. 

In  Cooper  v.  Com.  106  Ky.  909,  45  L.R.A. 
216,  00  Am.  St.  Rep.  275,  11  Am.  Crim.  Rep. 
625,  51  S.  W.  789,  it  appears  from  the  opin- 
ion that  Cooper  was  indicted  in  the  Rowan 
circuit  court  for  the  offense  of  adultery 
committed  with  one  Libbie  Purvis,  and  on 
the  trial  under  that  indictment  he  was  ac- 
quitted; that  thereafter  the  grand  jury  of 
Rowan  county  returned  an  indictment 
against  Cooper,  charging  that  upon  his  trial 
for  adultery  he  testified  that  he  had  not 
had  carnal,  sexual  intercourse  with  Libbie 
Purvis,  which  testimony  was,  as  he  knew, 
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false,  and  under  this  indictment  he  was  con- 
victed. In  holding  that  tlie  conviction  for 
giving  false  testimony  could  not  be  sustain- 
ed because  Cooper  had  been  acquitted  of  the 
offense  with  which  he  was  charged  on  the 
trial  in  which  the  alleged  false  testimony 
was  given,  the  court  said  in  the  course  of 
the  opinion:  "Appellant  in  this  case  had 
already  been  tried  and  acquitted  of  the  of- 
fense of  having  had  carnal,  sexual  inter- 
course with  Libbie  Purvis,  and  the  judgment 
in  that  case  is  res  judicata  against  the  com- 
monwealth, and  he  cannot  again  be  put  on 
trial  where  the  truth  or  falsity  of  the  charge 
in  that  indictment  is  the  gist  of  the  ques- 
tion under  investigation.  It  therefore  fol- 
lows that  appellant  was  entitled  to  a  per- 
emptory instruction  to  the  jury  to  find  him 
not  guilty.** 

Again,  in  Petit  v.  Com.  22  Ky.  L.  Rep. 
262,  67  S.  W.  14,  it  appears  that  Petit,  on 
the  trial  of  a  prosecution  against  liim  for 
the  offense  of  carrying  concealed,  on  or 
about  his  person,  a  deadly  weapon,  testi- 
fied in  his  own  behalf  that  he  did  not  have 
the  pistol  at  the  time  and  place  charged  in 
the  indictment,  and  was  acquitted  by  the 
verdict  of  the  jury.  Thereafter  he  was  in- 
dicted for  giving  false  evidence  in  the  cskse 
in  which  he  was  acquitted,  and  on  this  in- 
dictment he  was  found  guilty.  In  holding 
that  the  indictment  for  false  swearing  could 
not  be  maintained,  the  court  said;  "The 
question  here  presented  is  identical  with 
the  case  of  Cooper  v.  Com.  supra,  and  it  is 
admitted  by  the  attorney  general  that,  un- 
less the  Cooper  Case  be  overruled,  a  reversal 
should  be  had.    To  that  opinion  we  adhere." 

It  will  thus  be  seen  that  if  the  ruling  in 
the  Cooper  Case  and  the  Petit  Case  is  ad- 
hered to,  the  indictment  against  Teague  was 
not  good,  and  the  motion  for  a  directed  ver- 
dict in  his  behalf  should  have  been  sustain- 
jed,  and  accordingly  the  judgment  appealed 
from  should  be  reversed  on  these  grounds. 
On  this  appeal  we  have  carefully  examined 
the  reasoning  upon  which  the  decision  in  the 
Cooper  Case  was  rested,  and  have  reached 
the  conclusion  that  that  ease,  as  well  as  the 
Petit  Case  which  merely  followed  it,  should 
be  overruled.  An  investigation  of  this  ques- 
tion discloses  that,  with  the  exception  of  the 
Cooper  and  Petit  Cases,  and  the  case  of 
United  States  v.  Butler  (D.  C.)  38  Fed.  498, 
in  which  a  like  ruling  was  made,  the  au- 
thorities are  uniform  that  the  acquittal  in 
a  prosecution  against  a  defendant  will  not 
bar  a  subsequent  prosecution  against  him 
for  giving  false  testimony  in  the  case  in 
which  he  was  acquitted. 

The  circuit  court  of  appeals  of  the  Unit- 
ed States  for  the  fourth  circuit  had  before 
it  in  Allen  v.  United  States,  39  L.R^. 
(N.S.)  385,  114  C.  C.  A.  357,  194  Fed.  664, 
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this  identical  question,  and  that  court,  after 
a  review  of  the  authorities,  refused  to  fol- 
low the  Federal  case  of  United  States  v. 
Butler,  or  the  two  cases  from  this  court, 
and  held  that,  although  the  defendant  had 
been  acquitted  at  the  trial  at  which  the  al- 
leged false  testimony  was  given,  this  did 
not  bar  a  prosecution  for  giving  false  evi- 
dence on  that  trial.  To  the  same  effect  are 
State  V.  Vandemark,  77  Conn.  201,  58  Atl. 
715,  1  Ann.  Gas.  161;  Hutcherson  v.  State, 
33  Tex.  Crim.  Rep.  67,  24  S.  VV.  908 ;  State 
V.  Bevill,  79  Kan.  524,  131  Am.  St.  Rep. 
345,  100  Pac.  476,  17  Ann.  Cas.  753;  StAte 
V.  Gary,  160  Ind.  604,  65  N.  E.  527;  State 
V.  Cay  wood,  96  Iowa,  372,  65  N.  W.  385; 
People  V.  Albers,  137  Mich.  679,  100  N.  W. 
908;  State  v.  Smith,  119  Minn.  107,  137  N. 
W.  295;  SUte  v.  Sargood,  80  Vt.  416,  130 
Am.  St.  Rep.  995,  68  Atl.  49,  13  Ann.  Cas. 
367. 

But  aside  from  the  great  weight  of  au- 
thority opposed  to  the  ruling  in  the  Cooper, 
Petit,  and  Butler  Cases,  it  seems  to  us  that 
the  reasoning  on  which  these  cases  were 
rested  is  unsound,  as  well  as  unsafe.  The 
efficient,  as  well  as  the  correct,  administra- 
tion of  the  criminal  law,  demands  that  the 
def^idant  in  a  prosecution  for  false  swear- 
ing of  perjury  should  not  be  allowed  to 
plead  in  bar  of  the  prosecution  the  judg- 
ment of  acquittal  in  the  case  in  which  the 
alleged  false  testimony  was  given.  It  will 
be  observed  that  the  decision  in  the  Cooper 
Case,  as  well  as  the  Butler  Case,  was  put 
upon  the  ground  that  the  judgment  of  ac- 
quittal in  the  prosecution  was  an  adjudica- 
tion that  the  defendant  was  not  guilty  of 
the  offense  charged,  and  hence  it  followed 
that  he  could  not,  in  a  subsequent  prosecu- 
tion, be  punished  for  giving  the  evidence 
upon  which  his  acquittal  was  secured.  In 
other  words,  the  judgment  of  acquittal  was 
held  to  be  res  judicata.  Tf  this  were  so,  it 
would  seem  to  logically  follow  that  a  judg- 
ment of  conriction  in  the  prosecution  in 
which  the  alleged  false  evidence  was  given 
would  likewise  be  conclusive  evidence  of  the 
Kuilt  of  the  accused  in  a  prosecution  for 
false  swearing  in  testifying  that  lie  was 
not  guilty  of  the  offense  for  which  he  was 
found  guilty.  But  in  neither  the  Cooper 
nor  the  Butler  Cases  was  the  court  willing 
to  carry  the  principle  announced  to  its 
logical  conclusion  and  give  a  judgment  of 
conviction  the  same  effect  as  a  judgment  of 
acquittal  would  have.  And  this  itself  suf- 
ficiently demonstrates  the  unsoundness  of 
the  view  taken  in  these  cases.  The  effect  of 
the  ruling  in  the  Cooper  and  Butler  Cases 
is  that  the  defendant,  in  a  prosecution 
against  him,  may  practise  a  fraud  upon  the 
court  and  the  jury,  and  secure  his  acquittal 
hv  means  of  this  fraud  perpetrated  by  and 
iIrJ1.1917B. 


through  the  medium  of  his  false  evidence, 
and  yet  this  fraud  will  be  sanctioned  to 
such  an  extent  as  to  make  the  judgment  of 
acquittal  conclusive  evidence  of  his  inno- 
cence in  swearing  that  he  was  not  guilty  of 
the  offense  charged,  although  in  truth  and 
in  fact  he  might  have  been  proven  guilty 
beyond  a  reasonable  doubt  and  convicted,  if 
all  the  facts  in  the  case  had  been  truth- 
fully put  before  the  court  and  jury.  The 
rule  announced  in  the  Cooper  and  Butler 
Cases  would,  in  effect,  make  a  judgment  of 
acquittal  in  a  criminal  case  obtained  by 
fraud  conclusive,  and  beyond  the  power  of 
the  court  to  reinvestigate.  But  the  rule 
everywhere  prevails  that  a  judgment  ob- 
tained by  fraud  is  not  conclusive,  and  the 
means  by  which  it  was  secured  may  be  rein- 
vestigated and  a  different  result  reached 
even  in  a  collateral  attack  on  the  fraudulent 
judgment,  when  the  wrong  cannot  be  cor- 
rected by  appeal;  and  in  a  criminal  case, 
a  judgment  of  acquittal,  although  obtained 
by  fraud,  cannot  be  reopened  on  an  appeal. 
When  the  defendant  is  put  upon  his  trial 
and  acquitted,  that  is  an  end  of  the  matter, 
and  so  if  the  defendant,  in  a  prosecution 
against  him,  could,  by  giving  false  testi- 
mony, seeure  a  judgment  of  acquittal  when, 
if  tiie  truth  had  beea  known,  there  would 
have  been  a  judgment  of  conviction,  it  would 
necessarily  follow  that  the  defendant  could 
commit  two  crimes,  against  the  common- 
wealth, one  the  offense  with  which  he  was 
charged  in  the  prosecution  in  which  he  gave 
false  evidence,  and  the  other  the  crime  of 
false  swearing,  and  go  free  of  punishment 
for  each. 

It  needs  no  citation  of  authority  or  elabo- 
rate argument  to  show  that  no  rule  of  court- 
made  law  or  practice  that  would  permit  con- 
ditions like  this  to  prevail  should  be  tolerat- 
ed in  a  jurisdiction  where  punishment  is 
supposed  to  follow  the  wilful  violation  of  a 
statute.  But  we  are  not  without  authority 
on  this  subject,  because  a  like  question  was 
presented  in  Carrington  v.  Com.  78  Ky.  83.' 
In  that  case,  as  appears  from  the  opinion, 
Carrington,  under  what  are  now  §§  1073  and 
1076  of  the  Kentucky  Statutes,  under  an  in- 
dictment found  against  him  in  the  circuit 
court,  was  tried  in  the  county  court,  and 
when  it  was  afterwards  sought  to  try  him 
in  the  circuit  court,  he  attempted  to  plead 
in  bar  the  judgment  of  the  county  court. 
But  the  circuit  court  rejected  this  plea  up- 
on the  ground  that  the  proceedings  in  the 
county  court  were  fraudulent,  and  in  sus- 
taining the  circuit  court  this  court  said: 
**The  circuit  court  properly  refused  to  per- 
mit its  jurisdiction  to  be  ousted,  and  to  al- 
low the  prisoner,  by  a  device  so  transparent, 
to  choose  the  tribunal  in  which  he  would  be 
tried.     A  judgment  of  acquittal  thus  pro- 
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cured  was  not  a  bar,  and  was  properly  dis- 
regarded. It  is  to  be  treated  as  if  the  pris- 
oner had  procured  himself  to  be  accused, 
arrested,  and  tried,  and  then  attempted  to 
plead  the  judgment  thus  obtained  in  bar; 
for,  although  he  had  been  regularly  indicted, 
he  procured  a  trial  in  the  quarterly  court 
by  a  fraud  upon  the  statute  giving  that 
court  jurisdiction." 

To  the  same  effect  are  Reddy  v.  Com.  97 
Ky.  784,  31  S.  W.  730,  and  McDermott  v. 
Com.  30  Ky.  L.  Rep.  1227,  100  S.  W.  830. 

In  Freeman  on  Judgments,  §  318,  it  is 
also  said:  "The  principles  applicable  to 
judgments  in  criminal  ci|,ses  are,  in  general, 
identical,  so  far  as  the  question  of  estoppel 
is  involved,  with  the  principles  recognized 
in  civil  cases.  An  acquittal  or  a  conviction 
under  an  indictment  for  any  oflTense  is  a 
bar  to  any  subsequent  indictment  substan- 
tially like  the  former.  But  in  criminal,  as 
in  civil  actions,  it  is  essential  that  the  judg- 
ment be  on  the  merits,  and  not  tainted  with 
fraud.  Thus  going  into  a  favorable  court, 
and  submitting  to  a  conviction,  in  order  to 
escape  a  severe  penalty,  is  no  bar  to  a  bona 
fide  prosecution." 

It  is  fundamental  in  the  policy  of  the  law 
that  judicial  proceedings  and  judgment  shall 
be  fair  and  free  from  fraud,  and  litigants 
and  parties  be  encouraged,  when  sworn  as 
witnesses,  to  tell  the  truth,  and  punished 
if  they  do  not.  If,  however,  a  party  ac- 
cused of  crime  could  secure  immunity  from 
prosecution  for  false  swearing  or  perjury  by 
securing  his  acquittal  through  these  means, 
the  law  would  be  offering  a  reward  for  false 
swearing  by  affording  the  person  guilty  of 
its  protection  instead  of  inflicting  punish- 
ment. Many  persons  accused  of  conunitting 
offenses  against  the  law,  and  especially 
persons  of  low  character,  who  are  most  com- 
monly the  offenders,  would  feel  entirely  free 
to  give  false  evidence  in  their  own  behalf, 
and  take  the  chance  of  thereby  securing 
an  acquittal,  if  they  knew  that  an  acquittal' 
would  bar  a  prosecution  against  them  for 
giving  the  false  evidence,  and  that  if  they 
were  convicted  the  conviction  would  not  be 
eonelusiTe  evidence  that  they  were  guilty 
of  false  swearing.  The  reason  and  the  com- 
mon sense  of  the  thing  are  opposed  to  a  rule 
that  would  make  it  possible  for  a  guilty 
party  to  escape  punishment  when  he  had 
secured  his  acquittal  of  the  offense  charged 
by  false  testimony. 

It  may  be  suggested  that  if  a  person  who 
told  the  truth  in  a  prosecution  against  him 
was  acquitted,  a  sufficient  number  of  his 
enemies  might  be  able  to  procure  his  indict- 
ment and  conviction  by  giving  evidence  that 
his  testimony  was,  in  fact,  false,  and  there- 
lore  the  innocent  defendant  might  be  con- 
victed of  false  swearing.  It  is,  of  course, 
L.R.A.1917B. 


possible  that  a  situation  like  thia  might 
arise,  but  it  is  not  probable,  and  the  pos- 
sibility of  wrong  is  too  remote  to  have  any 
controlling  influence  on  the  principle  at 
stake. 

It  further  appears  that  on  the  trial  of  this 
case  the  lower  court  limited  the  argument  of 
counsel  for  the  defendant  to  thirty  minutes, 
and  it  is  pressed  on  our  attention  that,  al- 
tliough  the  judgment  of  conviction  may  be 
reversed  for  other  reasons,  we  should,  for 
the  guidance  of  the  trial  judge  on  another 
trial,  if  there  be  one,  indicate  that  a  longer 
time  should  be  allowed  for  the  argument  of 
the  case  than  was  permitted  on  this  trial. 

It  is  at  once  apparent  that  the  time  that 
should  be  allowed  for  the  argument  of  cases 
cannot  be  regulated  by  a  rule  fixing  the  time 
that  should  be  allowed  in  any  particular 
case,  because  every  case  presents  different 
facts  and  circumstances,  and  so,  although  we 
liave  in  some  cases  held  that  the  time  al- 
lowed for  argument  was  not  sufficient,  and 
in  other  cases  held  that  it  was,  we  have 
adopted  the  practice  of  leaving  it  to  the 
trial  judge  to  regulate*  in  the  exercise  of  a 
sound  discretion,  the  time  for  argument  in 
each  case,  and  it  is  only  when  it  plainly  ap- 
pears that  this  discretion  has  been  abused 
to  the  prejudice  of  th«  substantial  rights 
of  the  defendant  that  his  refusal  to  allow  a 
longer  time  will  be  deemed  reversible  error. 
Thus  it  was  said  in  Combs  ▼,  Com.  97  Ky. 
24»  29  S.  W.  734:  "What  length  of  time 
the  ends  of  justice  and  rights  of  an  accused 
party  require  should  he  allowed  for  argu- 
ment to  the  jury  on  a  criminal  trial  must, 
from  necessity,  be  generally  left  to  the  sound 
discretion  of  the  trial  court;  otherwise  an 
undue  portion  of  the  time  of  a  court  might 
be  needlessly  consumed  in  the  trial  of  one 
cause,  to  detriment  of  other  business  and 
rights  of  other  parties." 

In  somewhat  different  form  in  Stout  v. 
Com.  148  Ky.  199,  140  S.  W.  407,  the  same 
idea  was  expressed  as  follows:  "We  have 
ruled  in  a  number  of  cases  that  the  time 
that  shall  be  allowed  for  argument  is  a 
matter  in  the  discretion  of  the  trial  judge, 
and  that  unless  it  affirmatively  appears  that 
this  discretion  has  been  abused  to  the  preju* 
dice  of  the  accused,  it  will  not  amount  to 
reversible  error.  Combs  v.  Com.  supra; 
Harris  v.  Com.  26  Ky.  L.  Rep.  297,  74  S. 
W.  1044;  Scott  v.  Com.  148  Ky.  80,  146  S. 
W.  406.  The  trial  court  should,  of  course, 
allow  counsel  for  the  accused  in  every  case 
reasonable  time  and  opportunity  to  present 
the  reasons  why  there  should  be  an  acquit- 
tal, but  it  is  obvious  that  the  time  that 
should  be  allowed  depends  upon  the  facts 
and  circumstances  of  each  particular  case. 
It  is  not  to  be  altogether  regulated  by  the 
number  of  witnesses  that  are  introduced, 
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as  a  very  complicated  state  of  facts  might 
be»  presented  by  the  testimony  of  a  single 
witness.  It  is  rather  to  b©  controlled  by  the 
simplicity  of  the  facts  and  circumstances 
surrounding  the  transaction." 

We  may,  however,  say  that,  taking  into 
consideration  the  gravity  of  the  offense^ 
the  number  of  witnesses  who  testified  in  the 
case  in  behalf  of  the  commonwealth  and  the 
defendant,  one  hour  would  not  be  more  than 
reasonable  time  to  allow  for  the  argument 
of  the  case. 

The  crime  charged  in  the  indictment  was 
committed  in  October,  1915,  at  a  time  when 
what  is  known  as  the  "Indeterminate  Sen- 
tence Law,*'  found  in  §  1136  of  the  Ken- 
tucky Statutes,  was  in  effect.  Under  that 
statute  the  jury  had  the  right,  if  they  found 
the  defendant  guilty,  to  fix  an  indeterminate 
sentence  not  less  than  the  minimum  time 
nor  greater  than  the  maximum  time  of  im- 
prisonment prescribed  by  law  for  the  punish- 
ment of  the  offender,  so  that,  under  the  stat- 
ute which  prescribes  that  the  punishment 
for  false  sw^earing  shall  be  confinement  for 
not  less  than  one  nor  more  than  five  years, 
the  jury  might  have  returned  a  verdict  find- 
ing the  defendant  guilty  and  fixing  his  pun- 


f  ishment  at  not  less  than  one  nor  more  than 
five  years'  confinement  in  the  state  peniten- 
tiary. Before  the  trial  was  had,  however, 
the  Indeterminate  Sentence  Law  was  re- 
pealed by  an  act  of  1916  that  may  be  found 
in  the  Acts  of  1916,  p.  430,  and  the  trial 
court,  being  of  the  opinion  that  the  provi- 
sions of  the  1916  act  should  control,  in-' 
structed  the  jury  that,  if  they  believed  the 
defendant  was  guilty,  they  should  fix  his 
punishment  at  confinement  in  the  peniten- 
tiary for  not  less  than  one  nor  more  than 
five  years;  and  the  jury  found  the  defend- 
ant guilty,  and  fixed  his  punishment  at  con- 
finement in  the  penitentiary  for  two  years. 

It  was  held  in  Albritten  v.  Com.  172  Ky. 
274,  189  S.  W.  204,  a  case  presenting  this 
precise  question,  that  a  defendant  must  be 
punished  under  the  law  in  force  at  the  time 
the  offense  was  committed,  and  not  un- 
der the  law  in  force  at  the  time  of  the  trial. 
This  general  statement,  however,  is  to  be 
considered  as  controlled  by  §  465  of  the 
Kentucky  Statutes.  Therefore  the  court  in 
this  case  should  have  instructed  the  jury 
under  the  Indeterminate  Sentence  Law. 

For  the  error  in  the  instructions,  the 
judgment  must  be  reversed. 


Aimotati<m-^Acqttittal  of  crime  as  bar  to  a  subsequent  prosecution  of 
defendant  for  perjury  committed  on  the  formtf  triaL 


Earlier  cases  considering  the  question 
under  annotation  wiU  be  found  ill  the 
note  to  Allen  v.  United  States,  39  L.R.A. 
(N.S.)  386. 

Teague  v.  Coh.  ante,  738,  it  will  be  ob- 
served expressly  overrules  Cooper  v. 
Com.  and  Petit  v.  Com.^  cited  in  the 
earlier  note,  and  puts  itself  in  line  with 
the  great  weight  of  authority  in  holding 
that,  although  one  has  been  acquitted  at 
the  trial  at  which  false  testimony  was 
given,  the  acquittal  does  not  bar  the 
prosecution  of  such  person  for  giving 
false  evidence  on  that  'triaL 

Since  the  earlier  note  it  has  been  held 
in  McDaniel  v.  State  (1915)  13  Ala. 
App.  318,  69  So.  351,  writ  of  certiorari 
denied  in  (1915)  193  Ala.  678,  69  So. 
1018,  that  one,  although  acquitted  of 
the  charge  of  burglary,  may  be  convict- 
ed of  the  crime  of  perjury  in  having 
falsely  testified  at  the  trial  of  the 
burglary  chaige,  that  at  the  time  of  his 
arrest  he  was  unarmed.  Certainly,  the 
court  said,  it  cannot  be  said  that  the 
jury  in  the  burglary  case,  by  acquitting 
defendant  of  the  charge  of  burglary,  ad- 
judicated not  only  the  truth  of  his  state- 
ment that  he  was  not  guilty,  but  also 
the  truth  of  his  statement  that  at  the 

time  of  his  arrest  he  did  not  have  a 
KR.A.1917B. 


pistol,  and  did  not  place  his  hand  upon 
the  pistol,  cte.,— falsity  in  making  which 
statement  is  the  charge  here  made 
against  defendant,  and  not  falsity  in 
making  the  former  statement;  that  is, 
the  statement  of  his  innocence  of  crime. 
So,  also,  in  Miles  v.  State  (1914)  7a 
Tex.  Crim.  Rep.  493,  165  S.  W.  567,  it 
was  held  that  one  acquitted  of  the  charge 
of  assault  with  intent  to  murder  may  be 
tried  and  convicted  for  perjury  in  hav* 
ing  falsely  sworn  on  that  trial  that  he 
did  not  shoot  the  person  alleged  to  have 
been  shot.  As  to  the  contention  that 
there  was  a  second  trial  for  the  same 
offense,  the  court  said:  ''The  assault  to 
murder  was  committed  on  June  13,  1912. 
The  perjury  was  committed  by  appellant 
in  a  trial  had  in  the  district  court  on 
September  17,  1912.  The  Constitution 
and  statute  are  that  no  man  shall  be  put 
in  jeopardy  twice  for  the  same  offense. 
By  no  stretch  of  the  imagination  can  an 
assault  with  intent  to  murder  committed 
on  June  13, 1912,  be  held  to  be  the  same 
offense,  or  anything  akin  to  it,  as  per- 
jury committed  on  September  17,  1912, 
even  though  the  perjury  is  committed 
on  the  trial  of  the  assault  to  murder 
case.  Such  a  doctrine  contended  for 
by  appellant  could  not  for  one  moment 
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be  sanctioned  by  this  court  as  correct. 
Here  it  is  established  without  doubt  and 
without  question  that  appellant  in  the 
dead  hours  of  the  night  with  his  gun,  a 
deadly  weapon,  crept  up  to  within 
shooting  distance  of  his  intended  victim, 
who  was  lying  upon  her  bed  in  her  own 
house,  and  attempted  to  assassinate  her 
by  shooting  her  through  the  body;  and 
soon  thereafter  stated  to  four  or  five 
separate  and  distinct  witnesses  that  he 
had  shot  and  intended  to  kill  her,  and 
he  fled  and  attempted  to  make  his  escape. 
Afterwards  he  was  caught  by  the 
officers,  duly  indicted  and  tried,  and  by 
bis  perjured  testimony  secured  an  ac- 
quittal of  his  dastardly  assault  to  mur- 
der and  intention  to  assassinate  his  vic- 
tim. Then,  to  hold  that,  because  he 
escaped  merited  punishment  for  his  first 
crime,  he  should  go  scot-free  from  his 
ehme  of  perjury,  would  be  monstrous  in- 
deed. We  deem  it  unnecessary  to  fur- 
ther discuss  the  two  offenses  to  demon- 
strate that  they  are  not  the  same,  and 
by  no  stretch  of  the  imagination  could 
be  construed  to  be  the  same." 

Again,  in  Murff  v.  State  (1914)  76 
Tex.  Grim.  Rep.  6,  172  S.  W.  238,  one 
acquitted  of  the  charge  of  rape  was  held 
to  have  been  properly   tried  and  con-  ^ 


vie  ted  of  perjury  for  having  falsely 
sworn  at  the  trial  of  the  rape  charge 
that  he  had  not  had  or  attempted  to 
have  sexual  intercourse  with  prosecutrix 
in  that  trial.  If  appellant's  contention 
is  correct,  the  court  said,  then,  when  an 
accused  is  tried  for  any  offense,  and  he 
commits  perjury  on  such  trial,  the  mere 
trial  itself  would  be  perfect  immunity 
for  any  perjury  that  might  be  committed 
on  the  trial  thereof.  This  the  court  con- 
sidered would  be  offering  a  high  premium 
to  everyone  who  is  charged  with  crime 
to  testify  falsely  on  his  trial  so  as  to 
secure  an  acquittal,  for,  if  such  conten- 
tion could  be  correct,  such  person  could 
commit  perjury  and  could  not  be  tried 
for  any  perjury  he  might  commit  on  such 
trial,  and  accused,  the  court  added,  has 
no  more  right  to  commit  perjury  on  any 
trial  where  he  is  tried  for  an  offense 
and  testifies  falsely,  and  then  go  scot- 
free,  than  any  other  witness. 

So,  also,  in  Hutcherson  v.  State 
(1894)  33  Tex.  Crim.  Rep.  67,  24  S.  W. 
908,  it  was  held  that  there  was  no  error 
in  refusing  to  admit  as  evidence  in  a 
trial  for  perjury  a  judgment  of  acquittal 
in  the  trial  at  which  the  perjury  was 
alleged  to  have  been  committed. 

J.  XX.  B. 
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JOHN  D.  HINES 

V. 

NEW  ENGLAND  CASUALTY  COMPANY, 

Appt. 

(—  N.  C.  — ,  00  S.  E.  131.) 

Insurance  —  health  —  liernia  —  broacli 
of  representation. 

1.  The  existence  of  hernia  doea  not  per 
86  avoid  a  policy  of  health  insurance  be- 
cause of  a  breach  of  representation  that  in- 
sured la  in  sound  condition,  but  the  ques- 
tion whether  or  not  it  is  sufficient  to  render 
the  applicant  unsound  is  for  the  jury;  at 
least  where  the  statute  provides  that  no 
representations  shall  prevent  a  recovery  im- 
less  materially  affecting  the  risk. 

For  other  oases,  see  Insurance,  III.  e,  2,  h, 
in  Dig,  1-52  N,  8, 

Same  —  conflnenient  to  house  —  walk- 
ing as  part  of  treatment. 

2.  One  is  not  shown  not  to  have  been  con- 
fined to  his  house  or  a  hospital  within  the 


meaning  of  a  health  insurance  policy,  by 
the  fact  that,  acting  under  the  directions 
of  his  physician,  he  visited  the  office  of  the 
latter  and  walked  or  rode  out  as  part  of  the 
treatment  prescribed  by  the  physician. 
For  other  cases ^  see  Insurance,  VI,  c,  2,  ia 
Dig.  1-52  y.  B, 

(Brown  and  Walker,  J  J.,  dissent.) 

(October  11,  191«.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Franklin 
C^'ounty  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  li^alth  insurance  policy.  Af- 
firmed. 

Ttie  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Rnflin,  for  appellant: 

The  suppression  of  the  fact  of  plaintifTs 
disease  avoided  th«  policy. 

(Gardner  v.  North  State  Mnt.  L.  Ins.  Co. 
163  N.  C.  367,  48  L.R.A.(N.S.)  714,  79  R. 
E.   806,   Ann.   Cas.    1916B,   652;    Fiahblate 


Note. —  For  hernia  as  breach  of  condi- 
tion or  warranty  as  to  health  or  bodily  con- 
dition in  insurance  contract,  see  annotation 
following  this  case,  post,   747. 

For  construction  and  effect  of  condition 
in  accident  or  health  policy  that  assured 
L.R.A.1917B. 


must  be  confined  to  tlie  house  to  entitle  him 
to  indemnity,  see  notes  to  Breil  v.  Claus 
Groth  Plattsdutschen  Vereen,  23  L.R.A. 
(N.S.)  359,  and  Metropolitan  Plate  GIas<; 
&  Casualtv  Ins.  Co.  v.  Hawes,  42  L-RA. 
(N.S.)   700. 
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▼.  Fidelity  &  C.  Co.  140  N.  C.  589,  53  S.  E. 
354;  Alexander  v.  Metropolitan  L.  Ins.  Co. 
150  N.  C.  636,  84  S.  E.  432;  Bryant  v. 
Metropolitan  L.  Ins.  Co.  147  N.  C.  181,  60 
S.  E.  983;  Security  Life  &,  Annuity  Co.  v. 
Forrest,  152  N.  C.  621,  68  S.  E.  139; 
Schas  v.  Equitable  L.  Ins.  Co.  166  N.  C. 
55,  81  S.  E.  1014;  Hardy  v.  Phoenix  Mut. 
L.  Ins.  Co.  167  N.  C.  22,  83  S.  E.  5;  New 
York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519, 
6  L.  ed.  934,  6  Sup.  Ct.  Rep.  837;  Vance, 
Ins.  pp.  267-269. 

The  effect  of  the  hernia  in  determining 
the  nature  of  the  risk  assumed  and  in  fixing 
the  rate  of  insurance  was  a  matter  solely 
for  the  insurer,  before  it  entered  into  the 
contract  at  all. 

Henderson  Lighting  &  P.  Co.  y.  Maryland 
Casualty  Co.  163  N.  C.  275,  30  L.R.A.(N.S.) 
1105,  69  S.  E.  234;  Schas  v.  Equitable  L. 
Ins.  Co.  166  N.  C.  55,  81  S.  E.  1014;  Hardy 
V.  Phoenix  Mut.  L.  Ins.  Co.  167  N.  C.  22, 
83  S.  E.  5. 

The  contract,  being  clear  of  ambiguity, 
should  be  construed  so  as  to  give  effect  to 
the  intent  of  both  parties. 

Bruzas  v.  Peerless  Casualty  Co.  Ill  Me. 
308,  89  Atl.  199;  Henderson  Lighting  &  P. 
Co.  V.  Maryland  Casualty  Co.  153  N.  C. 
275,  30  L.R.A.(N.S.)  1105,  69  S.  E.  234; 
Preston  v.  iEtna  Ins.  Co.  193  N.  Y.  142, 
19  L.R.A.(N.S.)  133,  85  N.  E.  1006;  Du- 
lany  v.  Fidelity  k  C.  Co.  106  Md.  17,  66 
Atl.  614:  Cooper  v.  Phoenix  Acci.  &  Sick 
Ben.  Asso.  141  Mich.  478,  104  N.  W.  734; 
Ihinning  v.  Massachusetts  Mut.  Acci.  Asso. 
99  Me.  390,  59  Atl.  635;  Bishop  y.  United 
States  Casualty  Co.  99  App.  Div.  530,  91 
X.  Y.  Supp.  176;  Schneps  v.  Fidelity  &  C. 
Co.  101  N.  Y.  Supp.  106:  Sawyer  v.  Masonic 
Protective  Asso.  75  N.  H.  276,  73  Atl.  168; 
Lieberman  v.  Columbia  Nat.  L.  Ins.  Co. 
47  Pa.  Super.  Ct.  276;  Metropolitan  Plate 
Glass  &  Casualty  Ins.  Co.  v.  Hawes,  42 
L,.R.A.(N.S.)  700,  note;  Breil  v.  Claus 
Groth  Plattsdutschen  Vereen,  23  L.R.A. 
(N.S.)  359,  note;  Hakspacher  v.  ^Etna 
Beneficial  Asso.  55  Pa.  Super.  Ct.  410. 

Messrs.  W.  H.  Tarborough,  Jr.,  and 
Ben  T.  Holden  for  appellee. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  18  an  action  to  recover  on  a  health 
insurance  policy  which  contained  promised 
indemnity  for  partial  disability,  confine- 
ment to  the  house  accompanied  by  disability, 
and  confinement  in  a  hospital  accompanied 
by  disability.  Each  of  these  was  at  different 
rates  and  the  claims  made  under  the  three 
classes  of  indemnity  aggregated  $382.14. 
Tlie  defense  was  that  the  insured  had  a 
disease  at  the  time  of  application  which  he 
did  not  disclose,  and  tliat  the  defendant 
was  not  liable  under  the  indemnity  either 
t,.R.A.1917B. 


for  confinement  at  tlie  house  or  confinement 
in  the  hospital,  for  that  it  was  not  such  as 
entitled  the  plaintiff  to  indemnity  there- 
for, but  only  to  partial  indemnity. 

The  exceptions,  seventeen  in  number,  may 
be  grouped  under  two  heads, — those  which 
relate  to  the  refusal  of  the  motion  to  non- 
suit, and  those  wliich  relate  to  the  con- 
struction of  the  words,  "within  a  house'*  ^ 
and  "within  a  hospital."  As  to  the  first 
exception,  the  plaintiff  had,  as  it  appears, 
at  the  time  of  the  application,  a  slight 
attack  of  hernia.  He  was  not  asked  if  he 
had  that  disease.  If  so,  his  answer  in  tlie 
negative  would  have  vitiated  the  contract, 
because  the  defendant  company  had  a 
right  to  make  any  disease  material,  and 
if  the  plaintiff  had  answered  untruly,  this 
would  have  been  a  misrepresentation.  The 
statement  in  the  application  on  which  the 
defendant  relies  is  the  following:  "I  have 
never  had  fits  or  disorders  of  the  brain. 
My  habits  of  life  are  correct  and  temperate, 
and  I  am  in  sound  condition,  mentally  and 
physically,  except  as  follows:  No  excep- 
tions.'* 

^ew  people  are  absolutely  exempt  from 
some  variation  from  a  perfect  condition, 
and,  unless  such  variation  is  specifically 
asked  about  in  the  application  and  denied, 
it  is  not  matter  vitiating  the  policy,  unless 
the  variation  was  serious  enough  to  affect 
his  "soundness"  so  that  anyone  would  say 
who  knew  the  facts,  "He  is  not  a  sound 
man.** 

The  plaintiff  testified  that  he  had  hernia, 
but  that  he  did  not  suffer  from  it  at  all. 
Dr.  Perry  testified  as  an  expert  that  ho 
had  examined  the  plaintiff  two  years  later, 
in  August,  1914;  that  he  then  made  a 
physical  examination  of  the  plaintiff  for 
life  insurance;  that  he  examined  the  in- 
dications of  hernia,  and  recommended  the 
plaintiff  for  insurance  in  another  company 
as  a  sound  man.  He  further  testified:  "I 
was  of  the  opinion  that  he  was  a  sound 
man.  ...  I  would  not  think  that  the 
hernia  would  affect  Mr.  Hines's  health  to 
any  degree." 

Hernia  sometimes  is  a  most  serious  de- 
fect, making  the  sufferer  an  unsound  man. 
In  other  cases  it  is  simply  a  slight  im- 
perfection which  would  not  render  him 
unsound  in  any  respect,  according  to  the 
testimony  in  this  case.  Therefore  the  court 
properly  submitted  to  the  jury  the  is- 
sue whether  the  plaintiff's  answer,  as 
above  set  out,  was  false  or  not,  or  whether 
at  the  time  he  made  the  application  he  was 
in  the  ordinary  acceptation  of  the  words 
"a  sound  man."  It  is  not  every  ailment  ou 
indisposition  or  imperfection  that  makes 
one  an  unsound  man.  There  must  be  such 
a  condition  that  there  is  a  material  de- 
parture from  a  sound  condition.     The  is- 
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Bue  was  left  fully  and  fairly  to  the  jury  as 
an  issue  of  fact,  and  they  found  with  the 
plaintifif. 

The  defendant  has  not  contended  that 
the  plaintiff's  representations  were  fraud- 
ulently made,  but  insists  that  the  insured 
should  not  be  the  judge  of  the  materiality 
of  such  representations;  but  neither  could 
the  defendant  be  sole  judge.  The  question 
is  not  whether  the  plaintiff  had  hernia,  for 
this  is  not  denied,  but  whether  it  was  of 
fiuoh  nature  as  to  have  rendered  him  an 
unsound  man  at  the  time  of  the  application. 
The  jiury  is  the  only  tribunal  which  can 
settle  the  disputed  facts,  for  this  is  an  issue 
of  fact,  and  not  a  matter  of  law.  The  ill- 
ness from  which  the  plaintiff  suffered  'sub- 
sequently and  for  which  he  seeks  to  recover 
is  an  attack  of  rheumatism  which  had  no 
connection  with,  nor  was  there  any  evidence 
to  show  that  it  was  in  any  way  traceable 
to,  hernia. 

Revisal,  §  4808,  provides  that  all  state- 
ments in  an  application  for  insurance  shall 
be  held  merely  representations,  and  not 
warranties,  and  that  no  representations, 
unless  fraudulent  or  materially  affecting  a 
risk,  shall  prevent  a  recovery.  This  matter 
was  properly  submitted  t>  the  jury,  and 
they  found  that  "the  plaintiff  was  of  sound 
physical  condition  at  the  time  he  signed 
the  application,  notwithstanding  such  her- 
nia, and  that  his  representations  at  the 
time  he  applied  for  the  policy  were  not 
false,  and  were  not  material  to  the  defend- 
ant in  determining  whether  it  would  issue 
the  policy." 

The  court  instructed  the  jury  that 
whether  he  was  in  sound  health  or  not  was 
a  matter  for  the  jury  to  determine  upon 
the  evidence,  depending  upon  whether  the 
extent  of  the  hernia  he  had  was  such  as 
to  render  him  unsound  or  not. 

The  second  proposition  involved  is  wheth- 
er the  plaintiff  has  brought  his  case,  upon 
the  evidence,  within  the  conditions  which 
entitle  him  to  recover  because  "confined 
within  a  house  or  within  a  hospital."  The 
court  instructed  the  jury  that  the  words, 
"eonfined  in  his  home,"  do  not  mean  that 
he  must  be  actually  confined  within  the 
four  walla  of  his  house,  but  it  means  that 
he  was  entitled  to  indemnity  while  kept 
in  his  home  on  account  of  sickness  and  un- 
able to  leave  for  any  purpose  not  connected 
with  his  sickness.  If,  during  such  illness, 
he  was  able  to  visit  friends  or  his  place  of 
business,  he  would  not  have  been  "confined." 
But  if,  acting  under  the  directions  of  the 
physician,  he  called  at  his  doctor's  office, 
or  the  mere  fact  that  he  walked  out  under 
his  directions  as  a  part  of  the  treatment 
the  phvsician  was  giving  him,  this  would 
L.R.A.i917B. 


not  require  the  jury  to  find  that  he  was 
not  confined  to  his  home. 

The  court  also  instructed  the  jury  that, 
within  the  meaning  of  this  policy,  a  man 
would  be  "confined  within  a  hospital"  dur- 
ing such  time  as  he  was  therein  and  sub- 
ject to  its  rules  and  regulations,  although 
at  times  walking  or  driving  in  the  grounds 
of  the  hospital,  or  even  outside  the  grounds, 
provided  such  walking  or  driving  was  taken 
under  the  rules  and  regulations  of  the 
hospital  physician  as  a  part  of  the  treat- 
ment; but  if  during  that  time  the  plaintiff 
was  able  to  leave  the  hospital,  or  left  it 
for  social  purposes,  or  for  business  reasons, 
then  he  would  not  have  been  "confined" 
within  the  meaning  of  the  policy. 

The  court  instructed  the  jury  that  the 
burden  was  on  the  plaintiff  to  satisfy  them 
by  the  greater  weight  of  the  evidence  that, 
notwithstanding  the  hernia,  he  was  not 
suffering  therefrom  at  the  time  of  the  ap- 
plication for  the  policy,  and  was,  in  fact,  a 
sound  man  at  that  time,  and  also  that  the 
burden  was  upon  the  plaintiff  to  satisfy 
the  jury  that  he  was  confined  in  his  home 
and  in  the  hospital  in  the  manner  already 
charged,  and  the  burden  was  upon  him  to 
show  the  length  of  time;  that  the  burden 
was  upon  the  defendant  to  satisfy  the  jury 
that  from  the  nature  of  the  hernia  it  would 
have  prevented  it  from  issuing  the  policy, 
if  it  had  been  informed  thereof. 

The  charge  is  very  full,  and  the  jury 
must  have  understood  tlie  matters  of  fact 
left  to  them.  We  find  no  error  of  law  com- 
mitted during  the  trial. 

Brown,  J.,  dissenting: 

I  am  of  opinion  that  the  motion  to 
nonsuit  should  have  been  sustained,  be- 
cause upon  the  plaintiff's  own  testimony 
be  is  not  entitled  to  recover.  The  admitted 
facts  are  that  the  plaintiff  filed  a  written 
application  with  the  defendant  for  a  Plym- 
outh Rock  health  policy,  and  in  that  ap- 
plication he  represented  that  he  had  not 
been  exposed  to  any  contagious  or  infectious 
disease,  and  that  at  the  time  of  the  applica- 
tion nor  for  a  year  past  had  he  had  any 
local  or  other  disease,  except  as  follows: 
"No  exceptions." 

It  is  admitted  at  the  time  that  the  plain- 
tiff filed  this  application  and  made  this 
representation  fiat  he  suffered  from  a 
disease  or  infirmity  called  "inguinal  her- 
nia." It  is  a  matter  of  common  knowledge 
that  hernia  is  an  infirmity  and  a  disease 
of  which  the  sufferer  is  bound  to  have  per- 
sonal knowledge.  When  he  made  out  the 
application  for  the  policy  of  insurance,  in 
answer  to  the  question,  he  said  he  had  no 
disease  and  no  infirmity,  and  the  space 
where  he  was  expected  to  write  the  exeep- 
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tion  was  filled  in,  ''No  exceptions."  Tiie 
defendant  company  had  a  right  to  assume 
from  this  application  that  the  plaintiff  was 
in  every  respect  sound. 

It  is  proven  by  the  testimony  of  plain- 
tiff's own  experts,  as  well  as  the  defend- 
ant's, that  hernia  can  only  be  cured  by  an 
operation,  and  that  its  tendency  is  to  grow 
worse  and  impair  the  health.  Medical 
books  declare  tliat  hernia  consists  of  a  pro- 
tusion,  generally  of  the  bowels,  which  has 
escaped  from  its  natural  cavity,  and  pro- 
jects through  some  natural  or  accidental 
opening  in  the  walls  of  the  latter,  as  her- 
nia of  the  brain,  of  the  bowels,  or  of  the 
lunga.  Hernia  of  the  abdominal  viscera 
is  a  common  disease  or  infirmity,  and  is 
commonly  called  ''rupture."  The  disease 
of  which  the  plaintiff  suffered  is  called 
"inguinal  hernia/'  because  it  is  in  the 
region  of  the  inguen  or  groin. 

I  am  of  opinion  that  his  Honor  should 
have  instructed  the  jury  that  the  disease 
from  which  the  plaintiff  suffered  or  the  in- 
firmity, whichever  it  is  called,  was  Buch 
as  would  prevent  a  recovery  in  this  action, 
for  it  is  manifestly  a  physical  unsoimdness. 
It  was  error  to  leave  the  effect  of  the 
disease  to  the  jury  to  determine.  It  was 
substantially  permitting  the  jury  to  act 
as  medical  experts  and  determine  whether 
the  defendant  should  have  made  such  con- 
tract. The  effect  of  the  hernia,  in  deter- 
mining the  nature  of  the  risk  assumed,  as 
well  as  fixing  the  rate  of  the  insurance, 
was  a  matter  solely  for  the  judgment  of 
the  insurer  before  it  entered  into  the  con- 
tract at  all.  It  had  the  right  to  have  the 
facts  truthfully  disclosed,  so  that  its  of- 
ficials could  determine  whether  the  risk 
was  one  proper  to  be  taken.  It  was  obvious- 
ly the  intent  of  the  defendant  in  making 
inquiries  to  learn  the  nature  and  character 
of  any  and  all  diseases  and  unsoundness 
that  might  exist,  so  as  to  decide  for  it- 
self whether  the  plaintiff  was  a  proper  sub- 
ject for  insurance.  It  is  not  necessary  for 
the  plaintiff  to  have  acted  fraudulently; 
it  is  only  necessary  to  show  that  he  acted 
erroneously  and  stated  the  fact  untruly. 

While  §  4808  of  the  Bevisal  of  1905  of 


North  Carolina  declares  that  all  state- 
ments in  an  application  for  insurance  are 
mere  representations,  and  not  warranties^ 
and  that  no  representation,  unless  material 
or  fraudulent,  shall  prevent  a  recovery^ 
yet  a  material  misrepresentation  will  avoid 
a  policy  if  it  is  calculated  to  influence  the 
insurer  in  making  the  contract.  Gardner 
V.  North  State  Mut.  L.  Ins.  Co.  163  N.  C. 
367,  48  L.R.A.(N.S.)  714,  79  B.  E.  806, 
Ann.  Cas.  1916B,  652;  Fishblate  v.  Fidelity 
&  C.  Co.  140  N.  C.  589,  53  S.  E.  354. 

Every  fact  which  is  imtruly  stated  or 
wrongfully  suppressed  in  an  application 
for  insurance  must  be  r^arded  as  material, 
if  it  would  influence  the  insurer  into  mak- 
ing or  refusing  to  make  the  contract.  A 
false  representation  avoids  the  policy  when 
material  wholly  without  reference  to  its 
intent,  unless  otherwise  provided  by  stat- 
ute. And  we  have  no  statute  to  the  con- 
trary. Fishblate  v.  Fidelity  &  C.  Co. 
supra.  If  the  company  was  imposed  upon 
(whether  fraudulently  or  not  is  immate-' 
rial)  by  such  representations,  and  induced 
to  enter  into  the  contract,  assuming  that 
both  parties  acted  in  tlie  utmost  good  faith, 
justice  would  require  that  the  contract  be 
canceled  and  the  premiums  returned.  Alex- 
ander V.  Metropolitan  L.  Ins.  Co.  150  N. 
C.  536,  64  S.  E.  432. 

Under  all  the  authorities,  the  suppres- 
sion of  the  true  facts,  whether  fraudulently 
or  not,  avoids  the  policy.  Bryant  v.  Metro- 
politan L.  Ins.  Co.  147  N.  C.  181,  60  S.  E. 
983;  Schas  v.  Equitable  L.  Ins.  Co.  166  N. 
C.  55,  81  S.  E.  1014;  Vance,  Ins.  pp.  267- 
269. 

We  find  a  case  very  similar  to  this  in  11 
App.  Div.  245,  42  N.  Y.  Supp.  228,  Hanna 
V.  Mutual  Life  Asso.  quoted  in  Kerr  on 
Insurance,  p.  341,  in  which  a  warranty 
against  local  injury  or  infirmity  is  held  to 
be  broken  if  the  insured  at  the  time  was 
suffering  from  a  stricture.  While  hernia 
is  not  a  serious  illness,  it  is  nevertheless 
a  physical  infirmity,  aa  unsoundness,  and 
the  failure  to  make  it  known  in  the  appli- 
cation voids  the  policy. 

Walker,  J.,  concurs  in  this  opinion. 


Annotatioii — ^Iiitiirance!  hernia  at  breach  of  conditioii  or  warranty  as  to 

health  or  bodily  condition. 


As  to  innocent  misrepresentation  as  to 
health  of  insured  when  he  has  an  undis- 
covered disease  see  annotation  to  Fidel- 
ity Mut.  Life  Asso.  v.  Jeffords,  53  L.R.A. 
193  and  Supreme  Lodge  K.  L.  H.  v. 
Payne,  15  L.R.A.(N.S.)  1277. 

In  should  be  noted  that  the  court  in 

HiNES  v.  New  England  Casualtt  Co. 
L.R.A.1917B. 


ante,  744,  decided  that  the  existence  of 
a  hernia  did  not  per  se  avoid  the  health 
policy  involved  on  the  ground  that  it 
constituted  a  breach  of  the  representa- 
tion that  the  insured  was  in  ^'sound  con- 
dition," but  held  that  the  question 
whether  he  was  rendered  unsound  be- 
i  cause  of  the  hernia  was  for  the  jury 
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where  it  was  provided  by  statute  that  no 
representation  should  prevent  a  recovery 
unless  it  materially  alffected  the  risk. 

With  respect  to  warranties  of  good  or 
sound  health  by  applicants  for  insurance 
in  14  R.  C.  L.  1068,  the  rule  is  laid  down 
as  follows,  "A  warranty  that  the  insured 
is  in  good  or  sound  health  is  not  broken 
unless  the  insured  has  an  ailment  of  a 
character  so  well  defined  as  appreciably 
to  affect  his  health.  Only  an  ordinary 
and  reasonable  degree  of  health  is  re- 
*  quired  and  this  question  is  generally  to 
be  determined  by  the  jury." 

The  decision  in  Collins  v.  Casualty 
Co.  of  America  (1916)  —  Mass.  — , 
L.R.A.1916E,  1203,  112  N.  E.  634,  is  in 
accord  with  the  conclusion  in  Hines  v. 
New  England  Casualty  Co.  In  the 
Collins  Case  where  an  applicant  for  ac- 
cident insurance  warranted  that  he  was 
in  sound  condition  physically  when  in 
fact  he  was  predisposed  to  rupture,  and 
'a  statute  provided  that  no  warranty 
should  be  deemed  material  or  defeat  or 
avoid  a  policy  unless  the  warranty  w&s 
made  with  actual  intent  to  deceive  or 
unless  the  matter  made  a  warranty  in- 
creased the  risk  of  loss,  it  was  held,  there 
being  no  evidence  that  the  warranty  was 
made  with  the  intent  to  deceive,  that  the 
only  question  was  whether  it  was  one 
which  increased  the  risk  of  loss,  and 
this  was  held  a  question  for  the  jury, 
the  burden  of  proving  it  being  upon  the 
insurer. 

There  was  evidence,  not  objected  to,  in 
this  ease  not  only  that  a  predisposition 
to  rupture  increased  the  risk  of  loss  but 
that  accident  insurance  companies  gen- 
erally did  not  take  a  risk  in  such  a  case, 
but  it  was  held  that  the  jury  were  not 
bound  to  believe  this  testimony,  and  a 
verdict  for  the  plaintiff  was  sustained. 

In  Levie  v.  Metropolitan  L.  Ins.  Co. 
(1895)  163  Mass.  117,  39  N.  E.  792,  there 
was  evidence  that  the  insured  had  suf- 
fered from  a  strangulated  hernia  which 
had  been  reduced  only  after  the  calling 
of  two  physicians  and  the  application  of 
either,  and  the  court  said  that  it  assumed 
that  this  experience  was  an  illness  which 
truth  required  the  insured  to  disclose 
instead  of  giving  a  negative  answer  to 
a  question  in  an  application  for  life 
insurance  for  full  particulars  of  any 
illness  since  childhood,  and  the  names  of 
medical  attendants,  and  that  his  negative 
answer  was  a  misrepresentation  which 
would  have  avoided  the  policy  if  it  had 
not  been  for  a  statute  which  provided 
that  no  misrepresentation  by  an  insured 
should  defeat  a  policy  unless  it  was  made 

with  actual  intent  to  deceiv^,  or  unless 
L.R.A.1917B. 


the  matter  misrepresented  increased  the 
risk  of  loss;  but  in  view  of  these  pro- 
visions the  questions  whether  the  in- 
sured's misrepresentation  was  made 
with  intent  to  deceive,  or  the  matter 
misrepresented  increased  the  risk  of  loss 
were  held  upon  the  evidence  for  the  jury, 
and  a  finding  for  the  plaintiff  was  sus- 
tained. 

It  was  further  held  in  this. case  that 
a  question  in  the  application  whether 
the  applicant  was  ruptured  and  if  so 
whether  he  wore  a  well  fitting  truss  re- 
lated to  the  time  of  the  answer. 

The  court  in  this  case  stated  that  con- 
ceding that  upon  the  evidence  the  only 
reasonable  finding  was  that  the  appli- 
cant had  suffered  from  a  strangalated 
hernia  the  year  before  his  application, 
yet  there  was  evidence  tending  to  show 
that  he  had  recovered  from  it  before  the 
time  of  his  application,  that  it  was  not 
a  matter  of  law  that  one  who  has  once 
had  hernia  is  thence  forward  "ruptured," 
and  that  whether  the  insured's  negative 
answer  to  the  question  whether  he  was 
ruptured  was  correct  was  for  the  jury. 

In  Keen  v.  Continental  Casualty  Co. 
(1915)  —  Iowa,  — ,  154  N.  W.  409,  where 
the  insured  stated  in  his  application  for 
accident  insurance  that  he  was  not  then 
suffering  from  hernia  the  lower  court 
instructed  the- jury  that  if  they  found 
that  the  insured  had  hernia  at  the  time 
of  his  application  they  should  return  a 
verdict  for  the  defendant.  The  jiir>' 
found  that  the  insured  was  not  so  afflict- 
ed and  this  finding  and  also  the  finding 
that  he  was  not  afflicted  with  hernia  at 
the  time  he  suffered  a  hernia  through 
an  accident,  and  that  his  death  was  due 
solely  to  the  accident,  were  held  to  be 
supported  by  the  evidence. 

In  Hilts  V.  United  States  Casualty  Co. 
(1913)  176  Mo.  App.  635, 169  S.  W.  771, 
which  was  an  action  on  a  policy  provid- 
ing for  an  indemnity,  among  other 
things,  in  case  of  a  surgical  operation 
for  hernia,  it  was  held  that  there  was 
no  breach  of  a  warranty  by  the  plaintiff 
that  he  was  free  from  any  'Afunctional 
or  organic  disease,  mental  or  physical 
disorder,  defect"  etc.,  although  at  the 
time  it  was  made  he  might  have  had  a 
predisposition  to  hernia,  or  by  reason  of 
exertion  the  inguinal  ring  had  been 
weakened,  causing  hernia  to  subsequent- 
ly develop. 

The  trial  court  in  this  case  instructed 
the  jury  that  there  might  have  been  pre- 
monitory symptoms  of,  or  a  predisposi- 
tion to  hernia  in  plaintiff  which  had  not 
arrived  at  a  state  of  being  the  disease 
itself,  ''and  that  mere  premonitory  symp- 
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toms  of  or  a  predisposition  to  hernia  in 
plaintiff  should  not  be  regarded  as  the 
existence  of  the  disease  itself."  This  in- 
struction was  attacked  on  the  ground 
that  a  '^symptom''  of  a  disease  is  not  a 
forerunner  thereof  or  a  warning  of  a 
disease  likely  to  develop  in  the  future 
but  an  evidence  of  a  present  existing 
trouble.  It  was  held  that  it  was  intend- 
ed by  this  instruction  to  tell  the  jury 
that  there  might  have  been  a  predisposi- 
tion to  hernia  or  such  condition  existing 
as  would  likely  result  in  the  develop- 
ment of  a  hernia,  though  the  latter  was 
not  then  in  existence,  and  that  this  was 
supported  by  the  medical  testimony,  and 
that  the  giving  of  the  instruction  was 
not  reversible  error. 

\  In  Life  Asso.  of  Scotland  v.  Foster 
(1873)  11  Sc.  Sess.  Cas.  3d  series,  351,  45 
Scot.  Jur.  240,  4  Bigelow,  Life  &  Acci. 
Ins.  Rep.  520,  the  applicant  believed  her- 
self to  be  in  perfect  health  and  stated 
that  she  was  in  good  health  and  not 
afflicted  with  any  diseases,  external  or 
internal,  and  that  her  statements  were 
true,  and  that  she  had  not  withheld  or 
concealed  any  important  circumstances, 
and  agreed  that  such  declaration  should 
be  the  basis  of  the  contract,  and  that  if 
any  untrue  averment  was  made  therein 
the  policy  should  be  void,  and  also  stated 
in  the  medical  examination  that  she 
never  had  had  rupture  and  that  in  her 
own  opinion  she  was  in  perfect  health, 
and  declared  that  her  statements  "were 
faithful  and  true."  She  had  at  the  time 
a  swelling  on  her  groin  which  to  a  medi- 
cal man  might  have  indicated  a  rupture, 
but  it  gave  her  no  pain  or  uneasiness, 
and  she  attached  no  importance  to  it 
but  after  the  application,  because  of  un- 
usual exertion,  it  suddenly  increased  in 
size  and  ultimately  proved  fatal.  The 
court  in  this  case  held  that  while  an  in- 
surance contract  might  be  so  drawn  as 
to  make  freedom  from  specified  diseases, 
however  latent,  a  matter  of  warranty 


it  was  not  so  in  this  case,  and  that  if 
the  insured  did  not  know  that  the  rup- 
ture existed,  and  made  her  answer  in 
good  faith,  its  existence  would  not  pre- 
vent a  recovery. 

And  where  an  applicant  for  life  insur- 
ance answers  a  question  in  the  applica- 
tion as  to  whether  he  had  ever  had  cer- 
tain diseases,  including  a  rupture,  in  the 
n^ative,  but  qualifies  his  answer  by 
stating  "the  above  is  as  near  correct  as 
I  remember"  the  right  to  recover  on  the 
policy  will  not  be  defeated  although  the 
insured  had  had  a  rupture,  unless  he 
!  knew  or  had  reason  to  believe  that  his 
answer  was  untrue.  i53tna  L.  Ins.  Co.  v. 
France  (1877)  94  U.  S.  561,  24  L.  ed. 
287,  affirming  (1873)  Fed.  Cas.  No. 
5,027. 

Generally  as  to  effect  of  qualifying 
statements  on  warrants  by  words  of 
"best  of  my  knowledge  and  belief"  or 
words  of  like  import  see  annotation  to 
Smith  V.  Prudential  Ins.  Co.  43  L.R.A. 
(N.S.)  431.  .  ^ 

Where  a  life  insurance  policy  provides 
that  if  the  insured's  answers  to  the  ques- 
tions in  the  application  are  untrue  or 
fraudulent  or  there  is  any  suppression 
of  facts  in  regard  to  his  health  they  sihaU 
render  the  policy  void  the  materiality  of 
the  statements  is  removed  from  the 
consideration  of  the  court  or  jury,  and 
in  an  action  in  which  it  is  claimed  that 
the  policy  was  avoided  because  the  in- 
sured answered  a  question  whether  he 
had  ever  had  a  rupture  falsely  in  the 
negative,  the  only  question  which  should 
be  submitted  to  the  jury  is  whether  the 
applicant  at  the  time  he  made  the  answer 
had  ever  had  a  rupture,  and  it  is  error 
to  also  submit  to  the  jury  the  question 
whether,  if  the  insured  ever  had  a  rup-, 
ture,  it  increased  the  risk  and  was  ma-' 
terial  to  the  risk,  ^tna  L.  Ins.  Co.  v. 
France  (1876)  91  U.  S.  510,  23  L.  ed. 
401,  reversing  (1873)  Fed.  Cas.  No.' 
5,027.  J.  T.  W. 


NORTH  CAROLINA  SUPREME 
COURT. 

THOMAS  J.  JEROME,  Appt., 

V. 

LESLIE  M.  SHAW. 
(—  N.  C.  — ,  90  S.  E.  764.) 

Malicious  prosecution  —  service  of  proc- 
ess in  foreign  etatc. 
No  action  lies  for  maliciouB  prosecution 

or  wrongful  abuse  of  process  in  the  absence 

L.R.A.1917B. 


of  seizure  of  person  or  property,  although 
both  parties  being  residents  of  the  sarnie 
state,  the  summons  was  served  in  a  foreigp 
state,  when  the  one  seeking  the  damages 
was  temporarily  there. 
For  other  eases^  see  Malicious  Proseoutlvht 
11.  h,  in  Dig.  U52  N.  8. 

(November  29,  1916.) 

Note.  —  As  to  bringing  civil  action  in  re- 
mote district  or  foreign  jurisdiction  as 
ground  of  action  for  malicious  prosecution, 
see  annotation  following  this  case,  post,  752. 
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APPEAL  by  plaintiff  from  an  order  of  the  • 
Superior  Court  for  Rowan  County  aua- 
iaining  a  demurrer  to  a  complaint  filed  to 
recover  damages  for  malicious  prosecution 
or  for  wrongful  abuse  of  process.    Affirmed. 

(     The  facts  are  stated  in  the  opinion. 

J  Messrs.  A.  H.  Price  and  Eidward  O. 
Jerome,  for  appellant: 

i  An  acti<Hi  for  malicious  prosecution  or 
for   abuse   of  process    can    be    maintained 

.without  an  allegation  of  an  arrest  of  the 
person  or  seizure  of  property. 

Stanford  v.  A.  F.  Messick  Grocery  Co. 
143  N.  C.  419,  55  S.  E.  815;  1  R.  C.  L. 
102;  Bank  of  Tarboro  v.  Fidelity  &  Deposit 
Co.  126  N.  C.  320,  83  Am.  St.  Rep.  682,  35 
S.  E.  588;  4  Am.  &  Eng.  Enc.  Law,  608; 
Carpenter  v.  Hanes,  167  N.  C.  655,  83  S. 
E.  577 ;   Nix  v.  Goodhill,  96  Iowa,  282,  58 

JAm.  St.  Rep.  434,  63  N.  W.  701;  26  Cyc. 

i74;  Ely  v.  Davis,  111  N.  C.  24,  16  S.  E. 
878;  Wright  v.  Harris,  160  N.  C.  547,  76 
S.  E.  480;  Chatham  Estates  y.  American 
Nat.  Bank,  171  N.  C.  579,  88  S.  E.  783; 

(Terry  v.  Davis,  114  N.  C.  31,  18  S.  E.  943; 

:Kolka  v.  Jones,  6  N.  D.  461,  66  Am.  St. 
Rep.  615,  71  N.  W.  558;  Davis  v.  Gully,  19 

iN.  C.  (2  Dev.  &  B.  L.)  360;  McCormick 
Harvesting  Mach.  Co.  y.  Willan,  63  Neb. 
391,  56  L.R.A.  338,  93  Am.  St.  Rep.  449, 

;  88  N.  W.  497. 

\     Messrs.  Brooks,  Sapp,  &  Williams,  for 

'  appellee : 
.   Plaintiff's  action  is  for  the  abuse  of  legal 
process,  and  not  for  malicious  prosecution. 
19  Am.  &  Eng.  Enc.  Law,  2d  ed.   650; 

!  Pittsburg,  J.  E.  &  B.  R.  Co.  v.  Wakefield 
Hardware  Co.  138  N.  C.  174,  50  S.  E.  571,  3 

I  Ann.  Cas.  720;  Wright  v.  Harris,  160  N. 

|C.  546,  76  S.  E.  489;  Kirkham  v.  Coe,  46  N. 

,C.  (1  Jones,  L.)   423. 
i 

A  suit  for  the  malicious  prosecution  of  an 

action,  when  there  has  been  no  illegal  inter- 

,  ference  with  the  person  or  property,  can- 

.not  be  maintained. 

Carpenter  v.  Hanes,  167  N.  C.  559,  83  8. 

:  E.  577 ;  Pittsburg,  J.  E.  &  E.  R.  Co.  v.  Wake- 
field Hardware  Co.  138  N.  C.  174,  50  S.  E. 
671,  3  Ann.   Cas.  720;    Smith  v.  Michigan 

i  Buggy  Co.  175ni.  619,67  Am.  St.  Rep.  242, 
61  N.  E.  569;  Cincinnati  Daily  Tribune  Co. 

!v.  Bruck,  61  Ohio  St.  489,  76  Am.  St.  Rep. 
433,  66  N.  E.  198;  Bonney  v.  King,  201 
111.  47,  66  N.  E.  377 ;  Abbott  v.  Thome,  34 
Wash.  692,  65  L.R.A.  827,  101  Am.  St.  Rep. 
1021,  76  Pac.  302;  Keithley  v.  Stevens,  238 
111.  199,  128  Am.  St.  Rep.  120,  87  N.  E. 
375;  Chatham  Estates  v.  American  Nat. 
Bank,  171  N.  C.  579,  88  S.  E.  783. 

Per  Curiam: 

The  plaintilf  brought  this  action  to  re- ' 
cover  damages  for  malicious  prosecution,  or  ! 
the  wrongful  alnise  of  process,  as  he  states 
L.R.A.1917B. 


in  his  brief.  Whatever  may  be  the  cause 
of  action,  whether  the  one  or  the  other  of 
those  named,  we  think  the  court  properly 
sustained  the  demurrer.  The  defendant 
brought  suit  <»i  a  note  given  by  plaintiff, 
and  merely  caused  a  summons  to  be  served 
on  him  as  he  was  passing  through  the  atate 
of  New  Jersey  on  a  train.  There  was  no  at- 
tachment levied,  or  other  interference  with 
the  plaintiff's  prop^ty,  nor  was  there  any 
process  against  his  person.  The  issuing  and 
service  of  the  summons  were  all.  The  de- 
fendant had  a  legal  right  to  sue  in  this 
state.  New  York,  or  New  Jersey,  and  to 
serve  a  summons  there  on  the  plaintiff  (in 
this  action)  wherever  he  could  be  found. 
The  case  is  within  the  principle  stated  in 
Ely  y.  Davis,  111  N.  C.  24,  15  8.  E.  878; 
Terry  v.  Davis,  114  N.  C.  31,  18  S.  E.  943; 
Carpenter  v.  Hanes,  167  N.  C.  561,  83  S. 
E.  677.  The  cases  relied  on  in  this  court 
will  be  found  to  belong  to  tjiat  class  where 
9ome  other  process  than  a  summons  has 
been  issued  against  the  property  or  person 
of  the  defendant  in  the  action,  as  in  Pitta- 
burg,  J.  E.  &  E.  R,  Co.  y.  Wakefield  Hard- 
ware Co.  138  N.  C.  174,  50  S.  E.  671,  3 
Ann.  Cas.  720;  s.  c.  143  N.  C.  64,  55  S.  E. 
422;  Jackson  v.  American  Teleph.  &  Telesg. 
Co.  139  N.  C.  356,  70  L.R.A.  738,  51  S.  E. 
1015;  Ludwick  v.  Penny,  158  N.  C.  104,  73 
S.  E.  228 ;  Wright  v.  Harris,  160  N.  C.  542, 
76  S.  E.  489;  Carpenter  v.  Hanes,  supra. 
In  all  these  cases  there  was  something  more 
done  than  the  issuing  and  service  of  a  sum- 
mons. The  case  of  Chatham  Estates  v. 
American  Nat.  Bank,  171  N.  C.  579,  88  S. 
E.  783,  upon  which  the  plaintiff  relied  so 
much,  does  not  sustain  his  position.  The 
civil  suit,  alleged  in  that  case  to  have  been 
wrongful  and  which  caused  injury  to  the 
plaintiff,  was  one  to  impose- a  lien  upon  the 
defendant's  property  by  a  lis  pendens,  of 
practically  the  same  force  and  effect  as  if 
there  had  been  an  attachment  levied. 
There  was  something  done  in  the  former  ac- 
tion which  was  directly  injurious  to  the 
plaintiff  apart  from  the  issuing  of  the  sum- 
mons, and  all  that  is  said  in  the  Chatham 
Estates  Case  must  be  considered  with  ref- 
erence to  that  important  fact.  There  is  a 
very  able  and  exhaustive  discussion  of  the 
doctrine  in  Muldoon  v.  Rickey,  103  Pa.  110, 
49  Am.  Rep.  117,  where  the  cases  are  fully 
discussed.  See  also  Potts  v.  Imlay,  4  N.  J. 
L.  330,  7  Am.  Dec.  603;  Wetmore  v.  Mel- 
linger,  64  Iowa,  741,  62  Am.  Rep.  465,  18 
N.  W.  870;  McNamee  v.  Minke,  49  Md.  122; 
Johnson  v.  King,  64  Tex.  226;  Turner  v. 
Walker,  3  Gill  &  J.  377,  22  Am.  Dec.  329; 
Sta:te,  Bitz,  Prosecutor,  v.  Meyer,  40  N.  J. 
L.  252,  29  Am.  Rep.  233;  Mitchell  v.  South- 
western R.  Co.  76  Ga.  398.  The  rule  is 
succinctly  stated  in  Wetmore  y.  Mellinger, 
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supra,  as  follows  (64  Iowa,  744,  52  Am.  | 
Rep.  265,  18  N.  W.  871) :  "We  think  the 
doctrine  is  well  established  by  the  great  pre- 
ponderance of  authority  that  no  action  will 
lie  for  the  institution  and  prosecution  of  a 
civil  action  with  malice  and  without  prob- 
able cause,  where  there  has  been  no  arrest 
of  the  person  or  seizure  of  the  property  of 
defendant,  and  no  special  injury  sustained, 
which  would  not  necessarily  result  in  all 
suits  prosecuted  to  recover  for  like  causes 
of  action," — citing  numerous  cases. 

And  in  Bitz  v.  Meyer,  supra,  the  court 
said  (40  N.  J.  L.  255,  20  Am.  Rep.  233)  : 
"In  Goslin  v.  Wilcock,  2  Wils.  K.  B.  302,  95 
Eng.  Reprint,  824,  the  defendant  in  the 
alleged  malicious  suit  was  arrested  by 
process  out  of  a  court  which  had  no  juris- 
diction, and  on  that  ground  the  action  for 
malicious  prosecution  was  maintained;  but 
my  research  has  not  found  a  case  where 
the  defendant  was  not  arrested,  and  no 
special,  grievance  was  laid,  in  which  it  has 
been  held  that  suit  will  lie,  where  costs  were 
or  could  have  been  awarded  to  the  defend- 
ant in  the  original  action.  Since  the  stat- 
ute (4  James  I,  chap.  3),  which  gives  costs 
to  a  defendant  in  all  actions,  in  case  of  a 
nonsuit  or  verdict  against  the  plaintiff,  and 
other  statutes  giving  costs  in  other  stages 
of  the  case,  the  English  courts  have  not 
considered  the  malicious  institution  of  a 
civil  suit  a  sufficient  basis  for  an  action 
at  law,  where  no  arrest  or  special  grievance 
is  alleged.  Savil  v.  Roberts,  1  Salk,  14,  91 
Eng.  Reprint,  14;  Purton  v.  Honnor,  1  Bos. 

6  P.  205,  126  Eng.  Reprint,  861.  In  such 
cases,  the  measure  of  punishment  to  be  in- 
flicted upon  a  plaintiff  who  is  actuated  by 
malice  is  the  costs  given  by  j^tatute." 

What  is  said  by  Chief  Justice  Kirkpatrick 
in  Potts  V.  Imlay,  approved  in  4  N.  J.  L.  330, 

7  Am.  Dec.  603,  supra,  is  applicable  to  this 
case:  ''In  the  case  of  Savil  v.  Roberts,  in 
the  time  of  William  III.,  1  Salk.  15,  91 
Eng.  Reprint,  14,  which  seems  to  be  a  lead- 
ing case  on  this  subject.  Holt,  Ch.  J.,  says: 
'A  civil  action  differs  very  far  from  an  in- 
dictment in  this  respect.  In  a  civil  action, 
the  defendant  has  his  costs  and  the  plaintiff 
is  amerced  for  his  false  claim.  To  bring 
a  civil  action  therefore,  though  there  be  no 
ground,  is  not  actionable,  because  it  is  a 
claim  of  right  in  the  King's  courts  to  which 
every  subject  may  resort,  and  he  has  found 
pledges,  is  amercible  for  his  false  claim, 
and  liable  to  costs.  It  is  not  enough  to  de- 
clare that  such  action  was  ex  malitia  et 
sine  causa,  per  quod,  he  was  put  to  great 
charges;  he  must  go  further;  he  must  show 
special  grievance,  as  that  the  prosecutor 
had  no  cause  of  action,  or  cause  of  action 
only  to  a  small  sum,  and  that  he  had  sued 
out  a  latitat  for  a  large  sum  with  intent  to ' 
L.R.A.1917B. 


imprison  him,  or  do  him  some  special 
prejudice.'  So  in  Lord  Chief  Baron  Gil- 
bert's report  of  the  case  of  Parker  v.  Lang- 
ley,  Gilb.  L.  &  Eq.  161,  93  Eng.  Reprint, 
293,  about  the  close  of  Queen  Anne's  reign, 
where  this  doctrine  is  investigated  with 
much  ability,  Parker,  Chief  Justice,  in  giv- 
ing the  opinion  of  the  court,  says:  'The  ap- 
plying, in  a  civil  action,  to  a  court  of  jus- 
tice for  satisfaction  or  redress,  has  been  so 
much  favored  that  no  action  has  ever  been 
allowed  against  a  plaintiff  for  such  suit 
singly  and  directly  on  pretense  of  its  being 
false  and  malicious.  .  .  .'  I  have  had 
occasion  to  look  into  this  doctrine  once  be- 
fore, in  the  case  of  Woodn\ansie  v.  Logan,  2 
N.  J.  L.  93.  The  opinion  then  expressed  is 
precisely  the  same  which  I  now  entertain 
upon  looking  further  into  the  question,  aid 
ed,  as  I  have  been,  by  so  careful  an  exami- 
nation of  books,  and  so  able  an  argument  at 
bar.  Upon  the  whole,  upon  the  strength  of 
these  authorities,  I  think  it  may  be  laid 
down  as  law  that  this  action  cannot  be 
maintained  for  prosecuting  a  civil  suit  in  a 
court  of  common  law  having  competent  ju- 
risdiction by  the  party  himself  in  inter- 
est, unless  the  defendant  has,  upon  such 
prosecution  been  arrested  without  cause  and 
deprived  of  his  liberty,  or  made  to  suffer 
other  special  grievance  different  from,  and 
superadded  to,  the  ordinary  expense  of  a 
defense.  The  case  before  us  is  for  a  suit 
commenced  by  summons,  where  there  could 
be  no  arrest;  nor  does  the  state  of  demand 
set  forth  any  grievance  or  damage,  other 
than,  or  different  from,  the  common  ex- 
penses of  making  defense  in  suits  of  this 
kind.  That  the  litigation  was  protracted  as 
far  as  the  rules  of  the  court  would  admit; 
that  it  was  renewed  and  ultimately  discon- 
tinued by  the  party, — does  not  alter  the 
case.  These  circumstanced  are,  at  most, 
only  evidence  that  the  prosecution  was  ma- 
licious and  without  probable  cause ;  but  this 
is  not  enough.  There  must  be  special  griev- 
ance, and  that  specifically  charged  in  the 
complaint  filed." 

In  Johnson  v.  King,  64  Tex.  226,  the  court 
held  that  "the  institution  of  a  civil  action 
by  one  in  his  own  right  for  the  purpose  of 
enforcing  a  claim,  whether  that  claim  be 
real  or  unfounded,  affords  no  cause  of  ac- 
tion against  the  party  suing,  unless  by  the 
abuse  of  process  the  person  or  property  of 
the  defendant  be  seized  or  in  some  manner 
injuriously  affected  (following  Smith  v. 
Adams,  27  Tex.  31,  and  Haldeman  v.  Cham- 
bers, 19  Tex.  53).  To  create  a  cause  of 
action,  there  must  not  only  be  a  loss  to  the 
plaintiff,  but  a  loss  resulting  from  the  vio- 
lation of  some  legal  right." 

The  facts  in  that  case  and  those  in  Car- 
penter V.  Hanes,  167  N.  C.  551,  83  S.  E. 
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577|  are  very  similar.  There  are  eases  to 
the  contrary,  but  some  are  distinguishable 
from  this  case,  and  the  doctrine  of  others 
lias  not  been  adopted  by  us. 

"Regular  and  legitimate  use  of  process, 
though  with  a  bad  intention,  is  not  mali- 
cious abuse  of  process."  Cooley,  Torts,  3d 
ed.  p.  356,  *221. 

Wlien  a  right  is  being  prosecuted  in  a 
lawful  and  proper  way,  the  hidden  motive 
behind  it  is  not  taken  into  account.  If 
there  is  any  loss  to  the  defendant  in  the 
suit,  it  is  damnum  absque  injuria.  It  is 
alleged  in  the  complaint,  and,  as  against 


a  demurrer,  it  must  be  taken  as  admitted^ 
that  there  was  a  suit  on  the  not«  by  the 
defendant  Leslie  M.  Shaw  in  the  Federal 
court  at  Greensboro,  which  resulted  in  a 
judgment  against  the  defendant  in  that  suit, 
plaintiff  in  this.  Tliis  tends,  of  course,  to 
repel  any  suggestion  that  the  debt  was  not 
due  or  that  defendant  in  this  case  intended 
to  harass  the  plaintiff  by  suing  for  the  re- 
covery of  a  nonexistent  debt,  but  whether 
so  or  not,  there  was  nothing  illegal  in  what 
this  defendant  did  in  New  Jersey,  and  the 
demurrer,  therefore,  was  properly  sustained. 
Affirmed. 


Annotatioii— Malicious  protecution:  bringing  civil  action  in  remote  di»> 

trict  or  foreign  joritdiction. 


As  to  debtor's  right  of  action  against 
his  creditor  for  collecting  debt  in  an- 
other jurisdiction,  in  evasion  of  exemp- 
tion laws  of  their  domicil,  see  notes  to 
Stewart  v.  Thomson,  36  L.R.A.  582,  and 
Markely  v.  Murphy,  47  L.R.A.(N.S.)  689. 

There  is  but  little  direct  authority 
upon  the  question  whether  an  action  for 
malicious  prosecution  may  rest  upon  the 
institution  and  prosecution  of  a  civil  suit 
in  a  remote  district  or  foreign  jurisdic- 
tion, apart  from  an  attachment  of  prop- 
erty or  arrest  of  the  person,  or  other 
special  damage. 

As  appears  from  Jerome  v.  Shaw, 
ante,  749;  Carpenter  v.  Hanes  (1914)  167 
N.  0.  651,  83  S.  E.  577;  Harr  v.  Ward 
(1904)  73  Ark.  437,  84  S.  W.  496;  Brown 
V.  Mclntyre  (1864)  43  Barb.  (N.  Y.) 
344;  and  Savage  v.  Brewer  (1835)  16 
Pick.  (Mass.)  453,  28  Am.  Dec.  255,  in 
which  the  alleged  malicious  actions  were 
instituted  in  a  foreign  country  or  an- 
other state,  the  mere  fact  that  the  civil 
action  which  is  alleged  to  be  the  basis 
of  an  action  for  malicious  prosecution 
was  brought  in  a  foreign  jurisdiction 
seems  to  be  immaterial,  an  action  for 
malicious  prosecution  not  being  main- 
tainable in  such  case,  aa  in  other  cases, 
unless  the  defendant  in  the  allied  ma- 
licious action  was  arrested  or  his  prop- 
erty seized,  or  he  suffered  some  special 
injury  different  from  and  in  addition  to 
that  necessarily  resulting  from  similar 
actions. 

In  Kramer  v.  Stock  (1840)  10  Watts 
(Pa.)  115,  which  was  an  action  on  the 
ease,  the  cause  of  action  was  alleged,  in 
substance  as  follows:  That  the  plaintiff 
offered  to  pay  a  note  of  his,  held  by  the 
defendant,  but  the  latter  refused  to  re- 
ceive the  money  and  to  deliver  up  the 
note;  that  afterwards  he  maliciously,  in- 
tending to  harass  the  plaintiff,  sued  him 
L.R.A.1917B. 


on  the  note  before  a  justice  of  the  peace^ 
having  jurisdiction,  whose  office  was  30 
miles  from  the  home  of  the  plaintiff,  who 
resided  in  a  township  in  which  there  was 
a  justice  with  jurisdiction  of  claims  of 
the  amount  of  the  note,  and  that  the 
plaintiff  defended  the  action,  which  re- 
sulted in  a  judgment  in  the  defendant*^ 
favor.  The  court  held  that  while  the 
conduct  of  the  defendant  was  malicious 
and  vexatious,  an  action  would  not  lie 
therefor,  as  he  had  a  right  to  refuse  the 
tender,  and  was  successful  in  the  suit. 
As  to  the  grievance  alleged  of  the  plain- 
tiff being  summoned  before  a  magistrate 
out  of  his  own  township,  and  at  a  dis- 
tance of  30  miles  from  his  residence,  the 
court  said  that  there  was  nothing  con- 
trary to  law  in  that,  and  that  the  plain- 
tiff could  not  recover  damages  against 
the  defenda^  for  doing  a  legal  act. 

And  in  Woods  v.  Finnell  (1878)  13 
Bush  (Ky.)  628,  whej-e  the  court  held 
good  a  petition  alleging,  in  substance, 
that  the  plaintiff  and  tke  defendant  were 
citizens  of  the  same  county,  that  the  lat- 
ter, to  annoy  the  former  and  subject  him 
to  unnecessary  expense  and  trouble,  left 
the  county  and  went  to  another  state, 
not  for  the  purpose  of  residing  there  in 
good  faith,  but  to  enable  him  to  insti- 
tute an  action  against  the  plaintiff  in  the 
circuit  court  of  the  United  States  for  the 
district  of  the  plaintiff's  state,  held  in  a 
certain  county  (not  that  of  the  plain- 
tiff's residence) ;  that  he  maliciously  and 
without  probable  cause  instituted  an  ac- 
tion in  such  court  which  resulted  in  a 
judgment  against  him,  and  that  plaintiff, 
by  reason  of  the  malicious  institution  of 
such  action  and  its  malicious  prosecu- 
tion, expended  large  sums  of  money, — it 
is  stated  in  the  opinion  that  if  the  de- 
fendant, at  the  time  he  left  the  county 
and  claimed  his  residence  in  the  other 
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state,  had  a  cause  of  action  against  the 
plaintiff,  or  any  probable  grounds  for  be- 
lieving that  a  cause  of  action  existed,  he 
had  the  right  to  select  the  forum  in 
which  to  prosecute  it,  and  in  such  a  case 
his  removal  from  one  jurisdiction  to  an- 
other, if  for  the  avowed  purpose  of 
bringing  the  action,  was  not  to  be  re- 
garded as  evidence  of  a  want  of  probable 
cause;  and  that,  having  a  cause  of  ac- 
tion, or  probable  cause  for  bringing  it, 
he  had  the  right  to  institute  proceedings 
in  any  court  having  jurisdiction. 

Li  Smith  V.  Michigan  Buggy  Co. 
(1896)  66  m.  App.  51C,  it  was  held  that 
a  mere  enticement  of  one  into  another 
state  in  order  that  process  might  there 
be  served  upon  him,  where  there  is  de- 
tention of  neither  his  person  nor  prop- 
erty, will  not  support  an  action  for  the 
malicious  prosecution  of  the  action  so 
commenced.  This  case  was  affirmed  in 
(1898)  175  111.  619,  67  Am.  St.  Rep.  242, 
51  N.  E.  569,  without  mention  of  the 
forgoing  point. 

But  in  Payne  v.  Donegan  (1882)  9  111. 


App.  566,  it  was  held  that  a  cause  of 
action  good  in  substance  was  set  forth 
in  a  count  in  a  declaration  showing  the 
bringing  by  the  defendants  maliciously 
and  without  probable  cause,  and  in  pur- 
suance of  an  unlawful  conspiracy  be- 
tween them  to  annoy,  harass,  and  injure 
the  plaintiff,  and  to  obtain  and  extort 
money  from  him  by  persecution  and 
abuse  of  legal  process,  a  succession  of 
suits  before  a  justice  of  the  peace,  at  a 
great  distance  from  where  all  the  parties 
resided,  and  then  letting  such  suits  be 
•dismissed  by  the  justice  for  want  of 
prosecution,  thus  subjecting  the  plaintiff 
to  annoyance  and  expense  for  which  the 
taxable  costs  would  be  no  adequate  com- 
pensation. The  court  seems  to  intimate, 
in  passing  upon  the  sufficiency  of  other 
counts,  that  the  mere  bringing  of  a  civil 
action  against  a  person  before  a  justice 
of  the  peace  in  a  district  distant  from 
that  of  his  residence,  thus  compelling 
him  to  go  a  great  distance  to  defend 
such  suit,  would  support  an  action  for 
malicious  prosecution.  G.  V.  I. 
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0.  J.  SORLIE,  Appt. 
(--  N.  D.  — ,  160  N.  W.  70.) 

Hliphway  —  ooUiBion  —  negligence. 

1.  Plaintiff,  riding  a  motorcycle,  met  de- 
fendant driving  an  automobile,  and  col- 
lided with  the  roar  wheel  of  the  auto  just 
aa  it  was  turning  out  of  plaintiff's  half  of 
the  roadway.  Plaintiff  recovort'd  a  verdict 
for  $2,500  for  alleged  negligence  of  defend- 
ant, who  appeals.  Held,  there  is  no  proof 
that  defendant  was  negligent. 

For  other  cases,  see  AutomohUes,  II.  a,  in 
Dig,  1^2  y.  8. 

Same  —  contributory  negrllgence. 

2.  Conceding  that  defendant  was  negli- 
gent, it  is  conclusively  established  by  plain- 
tiff's own  testimony  and  by  uncontroverted 
evidence  that  plaintiff  was  guilty  of  con- 
tributory negligence  barring  his  recovery. 
For  other  cases,  see  Automobiles,  II,  h,  \n 

Dig.  1-62  N,  8. 

Headnotes  by  Goss,  J. 


Appeal  —  flndinif  against  evidence. 

3.  The  finding  by  tlie  jury  tliat  plaintiff 
was  not  guilty  of  contributory  negligence 
is  contrary  to  all  the  admitted  facts  and  to 
plaintiff's  own  ^roof,  and  cannot  be  upheld. 
A  directed  verdict  of  dismissal  should  have 
been  ordered. 
For  other  oases,  see  Appeal  and  Error,  VII, 

I,  2,  in  Dig.  1-62  N.  8. 

(November  10,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Traill  County 
denying  a  motion  for  new  trial  or  for  judg- 
ment in  favor  of  defendant  notwithstanding 
a  verdict  in  plaintiff's  favor,  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Theodore  KaMor  and  John 
Oarmody,  for  appellant: 

The  owner  of  an  automobile  has  the  same 
rights  as  the  owners  of  other  vehicles  to 
use  a  highway,  and  like  them  he  must  use 
reasonable  care  and  caution  for  the  safety 
of  others.     In  using  such  a  highway  all 


Note. —  For  rules  of  the  road  governing 
vehicles  proceeding  in  opposite  directions. 
Bee  note  to  Smith  v.  Barnard,  41  L.RA. 
(N.S.)  322;  and  as  to  vehicles  proceeding 
in  the  same  direction,  see  the  note  to  Hack- 
ett  V,  Alamito  Sanitary  Dairy  Co.  41  L.R.A. 
(X.S.)  337.  For  other  aspects  of  the  law 
as  to  rules  of  the  road,  consult  the  Indexes 
L.R.A.1917B.  48 


to   IaR.A.   Notes   under   the   title,    "Negli- 
gence," subtitle,  "Rule  of  the  road." 

For  speed  of  automobile  as  negligence,  see 
notes  to  Baker  v.  Close,  38  L.R.A.  (N.S.) 
488;  Minor  v.  Stevens,  42  L.R.A.(N.S.) 
1180;  and  Deputy  v.  Kimball,  61  L.R.A. 
(N.S.)  993;  and  Mater  case,  Schell  v.  Du 
Bois,  L.R.A.1917A,  710. 
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persons  are  bound  to  the  exercise  of  reason- 
able care  to  prevent  accidents. 

Huddy,  Automobiles,  3d  ed.  pp.  18,  129, 
130;  Christy  v.  JElUott,  215  lU.  31,  1  L.R.A. 
(N.S.)  216,  108  Am.  St.  Rep.  196,  74  N.  E. 
1035,  3  Ann.  Cas.  487 ;  Hennessey  v.  Taylor, 
189  Mass.  683,  3  L.R.A.(N.S.)  345,  76  N.  E. 
224,  4  Ann.  Cas.  396,  19  Am.  Neg.  Rep.  285; 
Indiana  Springs  Co.  v.  Brown,  165  Ind. 
465,  1  L.R.A.(N.S.)  238,  74  N.  E.  615,  6 
Ann.  Cas.  656,  18  Am.  Neg.  Rep.  392;  Thies 
V.  Thomas,  77  N.  Y.  Supp.  276;  Nadeau  v. 
Sawyer,  73  N.  H,  70,  59  Atl.  369;  Mclntyre 
V.  Omer,  166  Ind.  57,  4  L.R.A.(N.S.)  1130„ 
117  Am.  St.  Rep.  359,  76  N.  E.  750,  8  Ann. 
Cas.  1087 ;  Wright  v.  Crane,  142  Mich.  608, 
106  N.  W.  71,  19  Am.  Neg.  Rep.  336. 

If  a  pedestrian  sees  an  automobile  before 
it  strikes  him,  or  might  have  seen  it,  in 
time  to  avoid  injury  by  the  reasonable  use 
of  his  senses,  there  can  be  no  recovery. 

Gerhard  v.  Ford  Motor  Co.  20  L.Rji.. 
(N.S.)  234,  note;  Hannigan  v.  Wright,  5 
Penn.  (Del.)  637,  63  Atl.  234;  Simeone  y. 
Lindsay,  6  Penn.  (Del.)  224,  65  Atl.  778; 
Seaman  v.  Mott,  127  App.  Div.  18,  110  N. 
Y.  Supp.  1040. 

No  presumption  of  negligence  arises  from 
the  fact  that  the  driver  of  an  automobile 
runs  down  and  injures  a  pedestrian  on  the 
public  streets.  The  mere  happening  of  an 
injury,  with  nothing  else  shown,  does  not 
raise  a  presumption  of  negligence. 

Millsaps  y.  Brogdon,  97  Ark.  469,  32 
L.RA.(N.S.)  1177,  134  S.  W.  632;  Lee  v. 
Jones,  181  Mo.  291,  103  Am.  St.  Rep.  596, 
79  S.  W.  927;  Stone  v.  Forest  City  Exp.  Co. 
106  Me.  237,  74  Atl.  23;  Chester  v.  Porter, 
47  III.  66;  Philpot  v.  6th  Ave.  Coach  Co. 
142  App.  Div.  811,  128  N.  Y.  Supp.  35; 
Dudley  y.  Raymond,  148  App.  Div.  886, 183 
N.  Y.  Supp.  17. 

The  person  having  the  management  of 
the  vehicle  and  the  traveler  on  foot  are 
both  required  to  use  reasonable  care  as  the 
circumstances  of  the  case  demand;  the  exer- 
cise of  greater  oare  on  the  part  of  each 
being  required  where  there  is  an  increase  of 
danger. 

Fox  Y.  Barekraan»  178  Ind.  672,  99  N.  E. 
989;  Messer  v.  Bruentng,  48  L.R.A.(N.S.) 
945,  and  note,  26  N.  D.  609,  142  N.  W.  168; 
Minor  Y.  Stevens,  42  L.R.A.(N.S.)  1178, 
note. 

A  plaintiff  whose  violation  of  the  law 
contributed  to  and  was  the  approximate 
cause  of  his  injury  is  not  permitted  to 
recover  for  the  injury. 

Newcomb  y.  Boston  Protective  Dept.  146 
Mass.  597,  4  Am.  St.  Rep.  364,  16  N.  E. 
655;  Babbitt,  Motor  Vehicles,  ^  250;  Wolf 
V.  Ives,  83  Conn.  174,  76  Atl.  526,  19  Ann. 
Cas.  752;  SpofTord  v,  Harlow,  3  Allen,  176;  [ 
Butterfield  v.  Forrester,  11  East,  60,  103  ' 
Ii.R.A.1917B. 


Eng.  Reprint,  926,  10  Revised  Rep.  433,  19 
Eng.  Rul.  Cas.  189;  Huddy,  Automobiles, 
3d  ed.  §  79,  pp.  101,  102;  Brooks  v.  Hart, 
14  N.  H.  307;  Clay  v.  W^ood,  5  Esp.  44,  8 
Revised  Rep.  827;  Thomp  Neg.  2d  ed. 
§  1287;  Decow  v.  Dexheimer,  —  N.  J.  L, 
— ,  73  Atl.  49;  Parker  v.  Adams,  12  Met. 
416,  46  Am.  Dec.  694;  Loftus  v.  North 
Adams,  160  Mass.  161,  35  N.  K  674; 
Cassedy  v.  Stockbridge,  21  Vt.  391;  Peoria 
Bridge  Asso.  v.  Loomis,  20  111.  236,  71  Am. 
Dec.  263;  Vesper  v.  Lavender,  —  Tex.  Civ. 
App.  —,  149  S.  W.  377;  Chase  v.  Tingdale, 
127  Minn.  401,  149  N.  W.  645;  Baker  v. 
Close,   38   L.R.A.(N.S.)    495,   note. 

The  verdict  is  contrary  to  the  law  gov- 
erning the  case  as  well  as  against  the  evi- 
dence. 

Benedict  y.  Lawson,  5  Ark.  514;  Crocker 
V.  Garland,  7  Cal.  Unrep.  275,  87  Pac.  209. 

The  evidence  is  not  even  sufficiently  con- 
flicting to  allow  the  verdict  of  the  jury  to 
stand. 

Malmstad  v.  McHenry  Teleph.  Co.  29  K. 
D.  21,  149  N.  W.  690;  Behling  v.  Wisconsin 
Bridge  &  Iron  Co.  158  Wis.  584,  149  N,  W. 
484;  Fuller  v.  Northern  P.  Elevator  Co. 
2  N.  D.  220,  50  N.  W.  359;  McDonald  v. 
Walter,  40  N.  Y.  551;  Inland  &  S.  Coasting 
Co.  Y.  HaU,  124  U.  S.  121,  81  L.  ed.  369, 
8  Sup.  Ct.  Rep.  397;  Metropolitan  R.  Co. 
V.  Moore,  121  U.  S.  558,  30  L.  ed.  1022,  7 
Sup.  Ct.  Rep.  1334;  Reynolds  v.  Lambert,  69 
III.  496;  Fox  River  Mfg.  Co.  v.  Reeves,  68 
III.  403;  Blake  v.  McMullen,  91  III.  32; 
Reid  Y.  Colby,  26  Neb.  469,  42  N.  W.  485. 

Messrs.  Charles  A.  Uyche  and  Henry 
lieum  for  respondent. 

Gobs,  J.,  delivered  the  opinion  of  the 
court: 

Assignments  upon  refusal  to  direct  a 
verdict  challenge  the  sufficiency  of  the  evi- 
dence to  sustain  a  $2,500  verdict  against 
defendant  as  damages  from  a  motorcycle 
and  automobile  collision. 

Defendant  resides  at  Buxton.  On  Sunday, 
July  12,  1914,  with  his  family,  he  went  by 
automobile  18  miles  to  Mayville,  where  a 
Chautauqua  was  being  held.  He  left  May- 
ville for  home  about  6  p.  m.  Two  other 
autos,  driven  by  Knudson  and  by  Gttnder- 
son,  left  just  ahead  of  Sorlie,  running  in 
that  order.  They  met  plaintiff  coming  on 
his  motorcycle,  6  miles  out.  They  were 
going  east  and  plaintiff  west.  Leas  than 
a  mile  intervened  between  the  lead  machine 
of  Knudson's  and  Sorlie's  automobile. 
Plaintiff  met  and  passed  the  autos  of 
Knudson  and  Gunderson,  overtook  and 
passed  a  team,  and  then  met  and  collided 
with  Sorlie's  machine.  Plaintiff  broke  his 
leg  necessitating  its  amputation.  At  the 
place  of  the  accident,   the   main   traveled 
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roadway  ran  to  the  extreme  left  and  north 
fiide  of  a  wide-crowned  but  somewhat  rough 
highway.  From  ditch  to  ditch  the  driveway 
was  wide  enough  for  three  rigs  abreast,  but 
the  traveled  roadway  ran  well  to  the  north 
aide  with  ruts  worn  in  by  travel  to  a  depth 
of  1^  inches  as  estimated  by  plaintiff's  wit- 
nesseSi  to  3^^  inches  according  to  defend- 
ant's measurements.  8eeing  plaintiff  com- 
ing, defendant  endeavored  to  turn  out  of 
the  rutSi  but  succeeded  in  getting  only  his 
front  wheels  out,  while  the  rear  ones 
remained  in  them  sliding  along,  but  not 
mounting  the  rut  so  as  to  carry  the  rear 
of  the  machine  over  to  the  right,  clearing 
plaintiff's  half  of  the  roadway.  Seeing 
Sorlie  turning  out,  plaintiff  assumed  that 
the  auto  would  be  out  of  the  north  track 
of  the  roadway,  until  too  late  to  avoid 
striking  the  rear  wheel. 

Plaintiff  assumes  (1)  that  Sorlie  was 
negligent  in  being  upon  the  left  side  of  the 
highway  (although  within  the  traveled 
roadway)  instead  of  upon  the  unt raveled 
right  side  of  the  highway;  and  (2)  in  not 
having  his  machine  under  control  because 
of  alleged  high  speed  at  which  plaintiff 
claims  Sorlie  was  traveling.  Sorlie  asserts 
that  he  had  a  right  to  be  where  he  was, 
exactly  in  the  route  of  ordinary  travel,  and 
henoe  was  not  negligent;  and  also  that  he 
was  not  driving  at  more  than  15  miles  an 
hour  at  the  time,  and  was  not  negligent 
in  any  way,  but  was  doing  his  utmost  to 
get  out  of  plaintiff's  way  when  plaintiff 
dashed  into  his  rig.  And  Sorlie  claims  that 
the  uncontradicted  testimony  establishes 
conclusively  that  plaintiff  caused  his  injury 
by  his  own  contributory  negligence  in  fail- 
ing to  slacken  his  speed  or  control  his 
motorcycle  while  attempting  to  pass  de- 
fendant at  a  high  and  excessive  rate  of 
speed. 

The  first  contention  that  defendant  was 
upon  the  wrong  side  of  the  highway,  and 
that  negligence  based  upon  that  fact  alone 
ean  be  assumed,  is  untenable.  While  the 
highway  to  the  south  might  have  been 
traveled  had  it  been  necessary  to  do  so,  it 
was  not  the  generally  traveled  roadway, 
otherwise  the  ruts  would  not  have  been 
worn.  The  remainder  of  the  highway  was 
practically  untraveled.  As  defendant  was 
but  traveling  where  all  others  drove,  he 
was  only  doing  what  all  others  had  done, 
and  therefore  could  not  have  been  negli- 
gent in  merely  following  that  roadway  in- 
stead of  a  rougher  one  elsewhere.  The  very 
definition  of  "negligence"  imports  a  depar- 
ture from  the  usual  conduct  of  the  ordinary 
prudent  individual;  and,  as  Sorlie,  in  doing 
what  he  was  and  what  others  generally  had 
done,  was  not  departing  from  that  standard, 
but  instead  only  following  it,  the  assump- 
T*R.A.1917B. 


tion  of  negligence  assumed  by  plaintiff  at 
the  outset  is  erroneous  and  unsound. 

Illustrative  of  this,  the  brief  reads: 
''The  defendant  kept  to  the  left  in  violation 
of  the  law  of  the  road,  and  was  following 
the  spur  next  to  the  same  ditch  at  the  time 
of  the  collision.  The  plaintiff  was  on  the 
right  side  of  the  highway,  but  the  defend- 
ant was  on  the  wrong  side." 

He  has  the  words  "left"  and  "wrong" 
italicized  to  emphasize  their  importance. 
For  reasons  stated,  defendant  was  not  on 
the  "wrong"  side  of  the  highway,  but  was 
where  he  had  a  right  to  be,  without  any 
imputation  of  negligence  being  drawn  from 
the  fact  that  he  was  in  the  traveled  road- 
way upon  that  portion  of  the  highway. 
The  jury  should  have  been  instructed  as 
a  matter  of  law  that  defendant  was  not 
negligent  in  being  in  the  traveled  roadway 
upon  the  highway. 

And  now  to  examine  the  other  alleged 
negligence  of  defendant,  and  the  contribu- 
tory negligence  charged  against  plaintiff: 
The  two  may  best  be  considered  jointly 
under  a  recitation  of  all  the  facts  in  evi- 
dence bearing  on  them. 

Plaintiff  had  left  Hiilsboro  at  6  or  a 
quarter  to  6,  at  approximately  the  same 
time  that  Sorlie  and  accompanying  autos 
had  left  Mayville.  During  the  time  inter* 
vening  before  the  collision  plaintiff  had  run 
16  miles.  Sorlie  had  gone  between  6  and 
6  miles  during  the  same  period.  Comparing 
distances  and  elapsed  time,  plaintiff  must 
have  traveled  nearly  three  times  as  fast 
for  that  period  as  Sorlie  had  traveled. 
Plaintiff  had  gone  north  from  Hillsboro 
through  Taft  and  *Oummings,  going  a  mile 
out  of  his  way  and  back  between  the  latter 
place  and  the  highway  bearing  straight  into 
Mayville,  a  mile  and  a  half  ahead  of  the 
place  of  collision.  Hia  undisputed  record 
of  achievement  of  speed  and  its  conse- 
quences from  the  time  he  left  Hillsboro  is 
in  evidence.  He  met  or  passed  half  a 
dozen  rigs  and  automobiles  on  the  trip 
before  the  collision,  and  in  every  instance 
the  drivers  met  or  overtaken  took  to  the 
ditch  because  of  the  excessive  speed  at 
which  plaintiff  came  down  upon  and  passed 
them.  This  is  undisputed.  The  nearest 
plaintiff  comes  to  contradicting  it  is  that 
he  did  not  notice  or  observe  who  he  met 
or  where  they  went. 

Plaintiff  testifies  that  he  had  a  drink  of 
whisky  at  10  o'clock  that  forenoon,  and 
that  he  had  been  to  a  beer  party  a  mile 
out  of  Hillsboro  until  just  before  supper. 
He  admitted  having  drunk  at  least  four 
glasses  of  beer,  and  might  have  had  five,  as 
a  keg  of  beer  was  on  tap  all  that  after- 
noon. 

The  first  party  Nordby  met  a  mile  and 
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one-half  or  2  miles  north  of  Hillsboro  on 
this  eventful  motorcycle  ride  was  O.  A. 
Hong,  who  was  driving  south  in  an  auto. 
Here  the  first  significant  fact  appears. 
Plaintiff  approached  and  passed  in  the 
wrong  track.  Hong  testifies:  "I  swung 
into  the  ditch  on  the  east  side  to  get  out 
of  his  wav.  He  was  coming  on  the  west 
side  all  along.  It  was  around  6  o'clock,  or 
possibly  a  few  minutes  after  6.  I  am  not 
sure  what  time,  but  it  was  a  little  late 
for  supper.  .     He  was  going  at   a 

pretty  fast  speed,  did  not  give  me  any  road, 
held  the  track  on  the  west  side  of  the  road. 
I  saw  it  was  pretty  fast  speed,  so  I  drove 
into  the  ditch  to  be  sure  I  would  clear  him, 
and  he  went  past  me  pretty  fast." 

The  uncontroverted  proof  shows  that  at 
this  particular  point  he  was  not  only  speed- 
ing, but  coming  on  in  the  wrong  tra4?k, 
where  he  did  not  belong.  Had  he  collided 
with  Hong,  the  latter  would  have  been 
exonerated  by  plaintiff's  contributory  neg- 
ligence. 

He  next  met  Holtz  and  Odegard,  the 
latter  driving,  and  this  second  machine, 
quoting  Odegard's  testimony,  "went  into 
the  ditch.  I  had 'to  go  as  far  as  I  could 
to  the  west  side  of  the  road  to  give  him 
the  east  side;  happened  to  notice  him  com- 
ing, and  that  he  was  going  rather  fast." 
Holtz,  riding  with  Odegq,rd,  says  they 
remarked  about  plaint ilTs  speed,  and  that 
Odegard  said,  "Look  at  that  fellow  com- 
ing!" This  statement,  clearly  admissible, 
was  erroneously  stricken  out  as  hearsay. 
It  was  a  part  of  the  facts  of  the  trip,  the 
res  under  investigation.  That  the  state- 
ment was  made  strongly  evidences  the  un- 
usual. 

Holtz  continues: 

Well,  he  come  up  the  road  tearing,  and 
Odegard  turned  out  for  him  of  course,  in 
the  ditch  as  far  as  he  could  get,  and  he 
come   along  the  road  just   in   this   shape. 

•     •    . 

Q.  Swinging  back  and  forth? 

A.  Yes,  and  he  was  coming  pretty  fast, 
going  from  one  side  of  the  road  to  the 
other,  as  he  was  coming  towards  us. 

Then  plaintiff  approached  Dr.  Knudson's 
auto,  Gunderson's  auto,  Tolsby's  team,  and 
Sorlie's  auto,  all  four  rigs  strung  out  be- 
hind one  another  and  with  Knudson's  in  the 
lead.  The  drivers  and  the  occupants  of 
all  these  rigs  all  agree  that  in  every  in- 
Ktance  plaintiff  did  not  slacken  speed,  but 
came  down  upon  them  and  whizzed  by  them 
until  he  collided  with  the  last  car.  Knud- 
Bon  noticed  plaintiff  coming  a  half  mile  east 
l>efore  he  turned  the  corner,  and  had  a 
good  opportunity  to  observe  and  judge  of 
L.R.A.1917B. 


the  speed  at  which  plaintiff  was  approaching 
him.  Knudson  had  driven  cars  for  nine 
years,  and  when  asked  the  question,  "From 
your  experience  in  driving  motor  vehicles, 
state  to  the  jury  your  best  judgment  as  to 
how  fast  this  man  on  the  motorcycle  was 
coming  at  the  time  he  passed  you?" 
replied:  "Well,  it  wasn't  less  than  40  miles 
an  hour.     .     .     ." 

Q.  Did  he  slow  up  any  when  he  ap- 
proaclied  and  passed  your  car? 

A.  No,  sir. 

Q.  He  went  by  apparently  at  the  same 
speed  as  when  he  was  far  ahead  of  you? 

A.  Yes. 

Mrs.  Knudson  says:  "He  came  pretty 
fast.  We  turned  i)Ut  for  him.  He  came 
pretty  fast.  I  could  hardly  see  him."  And 
just  as  lie  went  by  she  exclaimed:  "Oh, 
my!  He  goes  fast." 

Oscar  Hanson,  riding  in  the  front  seat  of 
Dr.  Knudson's  auto,  testifies  that  his  best 
judgment  as  to  plaintifTs  speed  when  he 
passed  their  car  was  "from  40  to  45  miles 
an  hour." 

• 

Q.  Did  he  seem  to  slow  up  as  he  ap- 
proached your  car? 

A.  No,  he  kept  the  same  gait. 

Q.  State  what  you  did  as  you  approached 
him? 

A.  The  doctor  swung  his  car  on  the  right 
into  the  ditch. 

Q.  Did  you  notice  any  exclamation  by  any 
one  of  those  in  the  car  as  he  passed  you? 

A.  Yes,  Mrs.  Knudson  hollered,  "Ob, 
Myl" 

George  Gunderson  was  driving  some  dis- 
tance behind  Knudson  and  ahead  of  Sorlie 
and  also  east  of  Tolsby's  team.  He  had 
driven  autos  for  two  years. 

He  says  that: 

As  he  passed  me  I  turned  oiit  in  the 
ditch,  and  he   went  past  me  pretty  fast. 

«         •         • 

Q.  At  the  time  he  approached  you  as 
you  met  him,  state  whether  or  not  he 
slowed  up  any. 

A.  He  did  not  slow  up. 

Q.  Was  he  using  the  same  speed  when 
he  passed  you,  as  far  as  you  could  tell, 
as  he  used  when  he  was  some  distance 
ahead  of  you? 

A.  It  looked  that  w^ay. 

Q.  State  whether  or  not  you  were  off  the 
traveled  part  of  the  road  as  you  passed 
him? 

A.  Yes,  I  went  off  the  road  entirely. 

Q.  Did  this  man  on  the  motorcycje  make 
any  attempt  to  turn  out  of  the  road  or 
not? 

A.  Xo. 
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Gunder  Aahiem,  riding  in  Gunderson's 
car,  gave  Bimilar  testimony  as  to  the  way 
plaintiff  approached  and  paaaed,  and  states 
his  best  estimate  of  the  speed  at  which 
plaintiff  passed  their  rig  immediately  ahead 
of  Sorlie's  as  "about  60  miles  an  hour," 
and  that  he  did  not  slow  up.  When  asked, 
"What  is  the  lowest  you  are  positive  he 
was  running?''  answers:  ''The  lowest  was 
about  40  miles,  but  I  think  he  went  60. 
That  is  my  honest  opinion/* 

Carl  Vigestrand,  also  riding  in  Gunder - 
son's  machine,  likewise  places  plaintiff's 
speed  at  from  "60  to  65  miles  ain  hour/' 
and  adds:  *'When  he  passed  our  car,  I 
looked  back.  I  thought  possibly  he  might 
take  a  tumble;  he  went  so  awful  fast." 

Plaintiff  next  overtook  and  passed  Anton 
Tolsby  going  toward  Mayville  and  only  a 
short  distance  ahead  of  the  point  of  col1i< 
Biott.  He  also  got  off  the  road.  He  says,  *'I 
turned  right  out,  right  out  through  the 
ditch,"  and  that  plaintiff  in  going  by  him 
"went  pretty  fast,  and  I  should  judge  35  or 
40  miles  an  hour,  just  right  close  to  the 
horses.  He  kept  the  road  and  made  no  at- 
tempt to  give  me  any  room  or  turn  out." 
out." 

Sorlie  was  asked  to  describe  the  circum- 
stances preliminary  to  the  collision,  and 
replies: 

Just  as  the  motorcycle  got  over  the  rise 
and  as  soon  as  I  disttnguisbed  what  it 
was,  I  started  to  turn  out  of  the  rut.  I 
was  in  the  rut,  and  I  got  the  front  wheels 
out  of  the  rut,  but  the  hind  wheels  slid  in 
the  rut,  and  I  could  not  get  them  out,  and 
before  they  got  out  he  was  there  and 
struck  the  hind  end  of  my  machine. 

Q.  He  passed  the  front  of  your  machine  j 
aafely? 

A.  Yes,  the  front  was  out,  I  got  that  out, 
and  If  the  rest  of  the  machine  had  gotten 
out  when  the  front  part  came  out  we  would 
have  been  out  to  clear  the  man  easily. 

That  a  few  hundred  feet  ahead  was  a 
depression,  the  lowest  part  of  which  was 
over  8  feet  below  the  level  of  the  road 
leading  to  it  upon  which  was  Sorlie. 

There  is  a  plat  in  evidence  made  the 
next  day  by  Sorlie  and  another,  assisted 
by  one  of  the  defendant's  present  attorneys, 
made  as  a  precautionary  matter.  The  main 
general  facts  therein  stated  are  not  denied 
by  plaintiff.  It  shows  that  the  roadway 
in  which  was  the  auto  was  15  feet  upon 
the  highway  from  the  bottom  of  the  so- 
c*alled  north  ditch,  and  that  32  inches  from 
the  outside  rut  over  toward  the  ditch  the 
crowning  portion  of  the  highway  had 
lowered  only  2  inches  from  what  it  was  at 
the  edge  of  the  roadway;  and  5§  feet,  or  ' 
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I  nearly  twice  as  far  toward  the  ditch,  it 
was  but  3  inches  lower  than  the  traveled 
roadway.  All  witnesses  except  the  plain- 
tiff, including  plaintiff's  own  witnesses, 
agree  that  there  is  no  sudden  drop  or  de- 
pression between  the  outer  rut  on  the 
north  side  and  the  ditch  on  that  side. 
And  plaintiff  testifies  only  from  his  impres- 
sions made  hurriedly  in  his  approach  to 
Sorlie  or  while  trying  to  pass.  The 
measurements  show  the  ditch  to  be  only 
17  inches  deep,  or  a  drop  of  only  that 
much  in  the  15  feet  from  the  north  rut  to 
the  edge  of  the  highway.  The  measure- 
ments actually  taken  tend  to  establish  that 
plaintiff  had  ample  room  to  pass  without 
going  into  the  ditch  or  even  getting  close 
to  it,  had  he  gotten  out  of  the  rut  on 
that  side. 

Plaintiff  testifies  that  his  motorcycle 
that  day  "was  running,  but  it  wasn't  run- 
ning right.  There  was  something  wrong 
with  the  cylinders.  It  kind  of  bound  in 
the  cylinders,"  that  he  left  Hillsboro  "about 
6  o'clock,  or  a  little  before."  He  describes 
his  route;  was  going  "at  the  time  of  this 
accident,  I  think,  about  15  or  18  miles  an 
hour." 

Q.  And  can  you  tell  and  give  the  jury 
an  idea  about  how  fast  the  auto  driven  by 
Sorlie  was  going? 

A.  No,  I  hardly  can.  It  seemed  it  was 
a  good  speed.  I  eant  say  how  fast  it  was. 
[That  he]  was  riding  along  on  the  right 
side  till  I  met  this  fellow  Sorlie. 

Q.  Tell  the  jury  how  it  happened? 

A.  Well,  ju^  when  I  met  him  he  was 
just  turning  the  front  wheels  a  little,  I 
guess. 

Q.  Do  you  remember  the  collision?  Do 
you  remember  coming  together  there? 

A.  Yes,  just  when  we  struck,  just  before 
the  accident,  he  t»irned  his  front  wheels  out 
of  the  rut  or  tracks  where  the  front  wheels 
were,  to  the  south  of  the  road.  [He  had 
no  speedometer  on  his  motorcycle.] 

Q.  I  want  to  ask  you  just  how  close  to 
the  traveled  part  of  the  road,  the  part  of 
the  road  used  for  the  wagons,  was  the 
north  ditch? 

A.  There  was  just  a  few  inches* 

Q.  About  how  many? 

A.  Probably  a  foot  or  so. 

Q.  Now,  I  want  to  ask  you  if  there  was 
a  traveled  portion  to  the  south?  Was 
there  a  road  traveled  over  south? 

A.  It  looks  to  have  been  traveled  there, 
but  not  so  much  as  on  the  other  side. 

Q.  Where  was  the  road  the  smootliest  on 
the  north  track  or  on  the  south  track? 

A.  The  north  track. 

Q.  When  you  saw  this  man  on  the  north 
side  of  the  road,  the  same  side  that  you 
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"were  on,  why  didnt  you  stop  your  motor- 
cycle? 

A.  Of  course,  I  expected  him  to  turn  out 
the  same  as  them  others  did. 

Q.  Well,  after  you  got  nearer  to  him  and 
saw  he  wasn't  turning  out,  why  didn't  you 
stop  your  car  (meaning  motorcycle)  ? 

A.  I  never  had  time  to  stop,  and  then, 
of  course,  he  was  coming  awful  fast  and 
struck  me  like  a  bullet. 

Q.  Why  didn't  you  get  in  the  ditch? 

A.  The  ditch  was  kind  of  deep  on  the 
north  side.  It  was  near  square  up  and 
down,  and  I  probably  would  kill  myself  to 
go  out  there. 

Q.  How  far  was  your  motorcycle  from 
the  ditch,  as  you  were  going  along? 

A.  As  close  to  the  ditch  as  I  possibly 
could. 

Q.  And  you  couldn't  get  by  the  machine? 

A.  No. 

Q.  Were  you  going  as  fast  when  you  met 
Sorlie  as  you  were  when  you  met  Dr. 
Knudson  ? 

A.  Of  course,  T  see — ^I  thought  that — ^I 
didn't  think  he  could  control  his  auto,  and 
when  I  saw  that  I  turned  the  gasolene  off, 
but  it  was  too  late. 

Q.  Turned  it  all  off? 

A.  Yes,  but  it  was  too  late  to  do  any- 
thing. Of  course,  I  couldn't  do  anything 
to  save  myself  then  before  the  9trike. 

The  foregoing  is  all  in  response  to  his 
own  counsel. 

On  cross-examination  he  testifies: 

Q.  Was  there  sufficient  room  there  for 
you  to  pass  if  you  had  turned  to  the  left 
of  Sorlie's  machine,  as  you  wanted  to? 

A.  Well,  if  I  turned  right  away  when  I 
passed  the  second  automobile. 

Q.  What  is  that? 

A.  When  I  passed  the  second  automobile, 
T  probably  could;  but  I  expected  him  to 
turn  the  same  as  everybody  does,  till  it  was 
too  late. 

As  corroborative  of  plaintiff's  statement 
that  he  was  going  at  a  low  speed,  he  has  of- 
fered the  testimony  of  Johren,  who  saw 
plaintiff  from  a  distance  of  a  quarter  of  a 
mile,  half  a  mile  from  the  place  of  collision, 
and  who  says  that  his  "best  guess"  was 
that  when  witness  saw  plaintiff  the  latter 
was  making  18  or  20  miles  an  hour.  Dun- 
ley,  who  had  repaired  the  motorcycle  some 
time  before,  said  he  had  reduced  the  speed 
of  it  somewhat  to  take  a  knock  out  of  it, 
so  that  it  did  not  go  as  fast  as  a  new  one, 
but  that  he  could  not  tell  what  speed  it 
would  develop.  And  one  Lerum  also  testi- 
fied that  the  north  rut  was  1^  inches  or  so 
deep  and  only  about  a  foot  from  the  ditch 
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on  that  side.  This  fairly  and  accurately 
states  the  testimony  upon  which  the  jury 
found  that  Sorlie  was  negligent,  and  that 
his  neglig^Mse  contributed  to  plaintiff's  in- 
jury, and  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

It  is  impossible  to  read  the  record  with- 
out coming  to  the  conclusion  that  the  facts 
were  that  plaintiff  was  running  at  a  high 
rate  of  speed  from  Hillsboro  to  the  scene 
of  the  accident,  and  with  little  regard  to  his 
own  safety  or  the  safety  or  rights  of 
others.  Without  exception,  every  rig  he 
passed  went  into  the  ditch  to  avoid  him. 
It  is  significant,  also,  that  everybody  he 
met  noticed  that  Nordby  was  going  '*awful 
fast,"  and  that  several  of  them  remarked 
about  it;  and  that  all  agree  that  at  no 
time  did  he  slow  up  as  he  approached,  but 
''whizzed"  by  at  full  speed.  The  distance 
that  he  had  come  in  the  elapsed  time  is 
corroborative  proof  of  sustained  excesdve 
speed.  He  does  not  claim  to  have  turned 
out  or  slowed  up,  not  even  in  meeting  Sorlie, 
except,  as  he  says,  ''when  it  was  too  late;" 
and  that  he  claims  was  because  of  Sorlie's 
speed,  not  his  own.  If  plaintiff  waa  in- 
sensible to  his  own  speed,  it  was  but  natural 
for  him  to  believe  that  Sorlie,  and  not 
himself,  was  speeding;  but,  had  he  struck 
any  othei^  of  the  half  dozen  rigs  he  passed 
before  colliding  with  Sorlie,  under  the  proof 
he  would  have  been  guilty  of  contributory 
negligence  as  a  matter  of  law.  And  that 
he  was  making  no  exception  as  to  Sorlie 
is  proven  by  his  own  statement  that  he 
expected  him  to  get  out  of  the  way  "as 
them  others  had  done."  An  aocid^it  pre- 
vented Sorlie  from  being  out  of  his  way. 
The  condition  of  the  road  kept  him  in  the 
way,  and  plaintiff  dashed  into  his  rear 
wheel.  The  physical,  admitted,  and  uncon- 
troverted  fact  that  he  safely  passed  the 
front  wheel  and  the  side  of  the  auto  and 
struck  the  hub  of  the  hind  wheel  demon- 
strates that  the  auto  must  have  been  at- 
tempting to  get  out  of  the  rut  and  must 
have  been  standing  at  considerable  of  a 
diverging  angle  to  his  roadway.  This  cor- 
roborates Sorlie  and  is  substantiated  by 
plaintiff's  own  testimony  that  he  saw  Sorlie 
turning  the  front  wheels  out  of  the  ruts. 
Sorlie  in  this  position  must  have  been 
going  slow,  or,  as  he  says,  he  would  have 
been  out  of  the  roadway  or  overturned. 

Eliminating,  as  we  must,  the  fact  that 
Sorlie  yraA  on  the  north  side  of  the  road, 
the  proof  discloses  that  he  did  nothing  neg- 
ligent, neither  did  he  omit  to  do  anything 
that  a  reasonably  prudent  man  could  have 
done  to  avoid  the  accident.  Admitting  for 
the  sake  of  further  analysis  plaintiff's  testi- 
mony that  Sorlie  appeared  unable  to  con- 
trol his  machine  and  because  thereof  wajs 
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negligent,  and  that  the  same  contributed 
to  the  accident,  nevertheless  under  the  un- 
disputed facts  and  every  reasonable  infer- 
ence therefrom,  and  from  plaintiflfs  own 
testimony  and  admissions,  plaintiff  was 
guilty  of  want  of  control,  and  therefore 
guilty  of  contributory  negligence.  He  says 
he  made  no  attempt  to  get  out  of  the  rut, 
and  the  only  reason  he  gives  for  it  was, 
"I  probably  would  kill  myself  to  go  on 
there,"  1.  e.,  to  his  right  and  into  the  ditch, 
which  he  says  in  the  same  breath  ''was 
pretty  near  square  up  and  down."  It  can 
be  assumed  that  the  situation  in  which  he 
had  placed  himself  was  a  dangerous  one, 
yet  the  very  situation  conclusively  proves 
that  he  had  no  control  over  his  machine. 
When  he  had  shut  off  the  gasolene,  he  was 
too  close  to  the  approaching  automobile  to 
avoid  collision.  It  is  a  self-evident  fact 
that,  had  he  been  in  control  and  using  the 
degree  of  care  required  of  him,  he  with 
safety  could  have  either  run  his  machine 
into  the  ditch  or  have  alighted  therefrom. 
That  he  could  do  neither  establishes  his 
negligence  when  attempting  to  pass  the 
approaching  vehicle.  The  condition  of  the 
road  or  its  ruts  does  not  alter  his  duty  to 
use  care.  The  statute  means  what  it  says, 
in  §  2976L,  Comp.  Laws  1913,  that,  "no  per- 
son shall  operate  a  motor  vehicle. on  the 
public  highways  at  a  rate  of  speed  greater 
than  is  reasonable  and  proper,  having  re- 
gard to  the  width,  conditions  and  use  of  the 
highway  at  the  time  and  the  general  and 
usual  rules  of  the  road,  or  so  as  to  endanger 
property  or  the  life  or  limbs  of  any  per- 
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son. 

Plaintiff  was  bound  to  regard  the  width, 
condition,  and  use  made  of  this  highway  at 
that  point,  as  well  as  the  rules  of  the  road, 
and  could  not  without  negligence  on  his 
part  rely  entirely  upon  Sorlie's  getting  out 
of  his  track  "the  same  as  them  other  ones 
had  done"  all  the  way  from  Hillsboro  there. 
He  could  not  expect  others  to  have  more 
regard  for  his  safety  than  he  had  himself. 
It  was  his  duty  to  have  his  machine  under 
control  when  passing. 

True,  it  was  Sorlie's  duty  to  use  reason- 
able diligence  to  obey  the  rules  of  the  road 
and  clear  for  the  plaintiff  the  north  path- 
way of  the  roadway;  but  the  law  does  not 
make  Sorlie  an  insurer  of  his  ability  to 
do  so,  a»  "the-  width,  condition,  and  use  of 
the  highway  at  the  time"  are  to  be  con- 
sidered with  the  rules  of  the  road  in  that 
respect.  To  hold  otherwise  would  make 
him  an  insurer  against  the  results  of  un- 
avoidable accident,  as  well  as  culpable 
negligence  of  the  approaching  party,  and 
announce  a  rule  of  law  that  would  permit 
an  approaching  vehicle  like  plaintiff's  to 
dash  ahead  at  full  speed  reckless  of  road 
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conditions,  with  the  other  party  an  insurer 
against  such  recklessness.  The  duties  ow- 
ing by  each  driver  toward  the  other  are  re- 
ciprocal, equal,  and  alike,  with  no  ad- 
vantage of  one  over  the  other,  under  the 
law  and  the  rules  of  the  road.  It  is  clear 
from  plaintiff's  testimony  that  he  failed 
to  realize  that  he  owed  any  such  reciprocal 
duty  to  Sorlie,  but  instead  assumed  that 
the  latter  must  get  out  of  his  track  in  any 
event  and  would  do  so,  and  that  he  was 
excused  from  exercising  any  care  for  hia 
own  safety.  Plaintiff  was  bound  in  law 
to  be  in  a  position  to  allow  Sorlie  time 
to  get  out  of  his  track,  as  admittedly  he 
was  endeavoring  to  do.  If  plaintiff's  re- 
covery can  be  sustained  under  this  proof, 
it  is  hard  indeed  to  conceive  of  such  a  case 
where  a  recovery  would  not,  be  upheld. 
When,  from  out  of  plaintiff's  own  mouth, 
accompanied  by  the  unquestioned  and  un- 
denied  proof  of  his  previous  and  almost 
contemporaneous  successive  acts  of  culpa- 
ble negligence  establishing  his  wanton  reck- 
lessness for  the  entire  trip  until  he  struck 
Sorlie,  and  when  he  might  have  received  the 
same  injury  from  any  of  the  others  had  it 
not  been  for  their  exercise  of  undue  care 
toward  him,  coupled  with  the  reasonable 
probability  that  his  conduct  was  the  result 
of  a  mind  more  or  less  dulled  into  in- 
sensibility of  speed  or  danger  from  the  ad- 
mitted use  of  a  considerable  amount  of  in- 
toxicants that  afternoon,  together  with  as 
nearly  conelusire  proof  by  Sorlie  that  he 
did  no  act  upon  which  negligence  could  be 
based  as  can  in  ordinary  probability  usually 
be  established  by  proof, — when  all  of  thia 
is  considered,  to  affirm  this  recovery  is  to 
close  one's  eyes  to  every  reasonable  proba- 
bility and  established  fact,  and,  because  a 
verdict  has  been  found,  announce  a  prece- 
dent that  will  in  practical  effect  make  every 
automobile  driver  or  owner,  at  the  whim  of 
a  careless  jury,  the  absolute  and  unqualiiied 
insurer  againat,  not  his  own  negligence,  but 
that  of  every  vehicle  that  attempts  to  pasa 
another  in  however  a  negligent  manner. 
It  is  true  that  a  jury  has  passed  upon  the 
facts,  but  it  is  equally  true  that  in  doing 
so  it  must  have  closed  its  eyes  to  the  facts 
and  any  and  all  reasonable  inferences  from 
them. 

And  the  paucity  of  plaintiff's  proof  aa 
set  forth  in  his  own  brief  well  illustrates 
the  extreme  to  which  plaintiff's  counsel  has 
been  driven  in  his  attempt  to  uphold  this 
verdict  and  establish  his  major  premise 
that  all  the  evidence  without  contradiction 
does  not  favor  defendant.  He  calls  atten- 
tion to  what  he  claims  was  the  fact  that 
'plaintiff  had  no  difficulty  in  meeting  or 
passing  vehicles  on  the  highway,  other  than 
the    defendant's    auto."      The    reason    is 
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plainly  apparent  from  the  proof.  Of  course 
he  did  not»  because,  under  the  iincontro- 
verted  proof,  every  vehicle  without  excep- 
tion took  to  the  ditch  in  meeting  him  or 
when  overtaken  by  him.  He  says  "his 
motorcycle  was  not  in  condition  to  develop 
speed  on  that  day."  To  find  this  to  be  fact 
would  ignore  the  established  fact  that 
plaintiff  had  gone  more  than  twice  as  far 
as  Sorlie  in  the  same  length  of  time,  as 
well  as  also  to  overlook  the  testimony  of 
ten  witnesses  estimating  plaintiffs  speed 
immediately  preceding  the  accident  (and  all 
of  which  testimony  is  undenied  by  plain- 
tiff himself)  variously  at  from  35  to  65 
miles  an  hour,  and  corroborated  by  con- 
temporaneous occurrences  and  remarks 
made. 

And  in  the  same  way  plaintiff's  state- 
ment that  he  was  not  riding  to  exceed  15 
or  18  miles  an  hour  on  meeting  Sorlie  is 
condemned  as  untrue  by  the  facts  surround- 
ing the  accident,  and  that  he  failed  to 
alight  or  turn  out  and  thus  avoid  injury. 
It  was  impossible  for  Sorlie  to  have  been 
going  at  an  excessive  speed  from  the  ad- 
mitted position  of  his  auto,  partly  in  .the 
ruts  and  partly  out,  when  plaintiff  was  ap- 
proaching, immediately  preceding  as  well 
as  at  the  time  of  the  collision;  also  dis- 


posing of  plaintiff*^  testimony  that  defend* 
ant  was  coming  "awful  fast"  and  "struck 
him  like  a  bullet."  The  comparison  was 
misapplied;  plaintiff  was  the  bullet. 

Plaintiff  lays  emphasis  upon  the  proposi- 
tion that  questions  of  credibility  were  for 
the  jury,  and  has  attempted  to  discredit 
about  all  of  defendant's  witnesses  by  rea- 
son of  friendship,  acquaintance,  or  associa- 
tion with  Sorlie.  Of  course,  credibility 
was  for  the  jury.  But  the  main  and  de- 
cisive facts  are  out  of  the  mouth  of  the 
plaintiff  or  stand  admitted. 

When  the  motion  for  a  directed  verdict 
of  dismissal  was  made  at  the  close  of  the 
case  with  the  entire  history  of  plaintiff's 
trip  that  day  in  evidence  and  undenied, 
taken  with  plaintiff's  own  testimony,  there 
was  no  issue  for  the  jury  upon  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence. A  finding  that  he  was  not  guilty 
of  contributory  negligence  cannot  be  up- 
held.  The  case  should  have  been  dealt  with 
accordingly.  The  judgment  and  order  ap- 
pealed from  are  ordered  reversed,  and  judg- 
ment of  dismissal  of  this  action  is  ordered. 

Petition  for  rehearing  denied  December, 
2,  1016. 
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JANE  CAPLES,  Appt., 

V. 

W.  L.  MORGAN,  Respt. 

(81  Or.  692,  160  Pac.  1164.) 

Pleading  —  ametidment  —  connterdatm 
to  recoupment. 

1.  An  answer  setting  up  a  counterclaim 
in  an  action  for  rent  may  be  amended  so 
as  to  claim  mere  recoupment  against  the 
amount  claimed,  without  any  demand  for 
excess  judgment,  if  complainant  is  not 
taken  by  surprise. 

For  other  cases,  see  Pleading,  I.  n,  in  Dig. 
J-52  N.  8. 

Statute  of  Limitations  —  recoupment. 

2.  One  defrauded  into  taking  a  lease  by 
false  representations  may  recoup  his  dam- 


ages in  an  action  for  rent,  although  an  ac- 
tion to  recover  for  the  fraud  is  barred  by 
the  Statute  of  Limitations. 
For  other  cases,  see  Set-Off  and  Ooimter- 
claim,  I.  h,  in  Dig,  1-52  N.  8. 

Fraud  —  false  statement  of  offer  for 
property. 

3.  One  induced  to  take  a  lease  at  a  higher 
rent  than  he  offered,  by  a  false  statement 
that  the  higher  rate  had  been  offered  by  a 
stranger,  may  recoup  the  resulting  damages 
in  an  action  against  him  for  rent. 

For  other  oases,  see  Set-Off  and  Counter- 
claim, /.  h,  in  Dig.  1-52  N.  8. 

Damages  —  fraud  —  excessire  rent. 

4.  Tlie  damages  to  be  allowed  to  one  in- 
duced to  take  a  lease  at  a  certain  rental  by 
false  statements  that  another  had  offered 
that  sum  for  the  lease  are,  in  case  he  affirms 
the  lease,  the  difference  between  the  con- 
tract price  and  the  reasonable  value  of  the 
lease  at  the  time  the  contract  was  made, 
where  all   evidence  as  to  oral   agreements 


Note.  —  The  question  whether  fraud  may 
be  predicated  of  misrepresentations  as  to 
offers  made  for  property  is  considered  in  the 
notes  to  Kohl  v.  Taylor,  35  L.R.A.(N.S.) 
174,  and  Brody  v.  Foster,  L.R.A.1916P,  782, 
which  cover  also  the  question  whether  fraud 
may  be  predicated  of  false  statements  as  to 
the  cost,  selling,  or  market  price  of  prop- 
erty. 
UR.A.19nB. 


Generally  as  to  measure  of  damages  for 
false  representations  in  tlie  sale  or  exchange 
of  real  estate,  see  notes  to  George  v.  Hesse, 
8  L.R.A.(N.S.)  804,  and  looker  v.  Alston, 
36  L.R.A.(N.S.)  818.  The  measure  of  dam- 
ages for  fraud  in  the  exchange  of  property 
IS  considered  in  the  note  to  Stoke  v.  Con- 
verse, 38  L.R.A.(N.S.)  465:  and  see  later 
case,  Epp  v.  Hinton,  L.R.A.1915A,  675. 
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for  a  lefiser  amount  is  excluded  by  the  Stat- 
ute of  Frauds. 

For  other  cases,  see  Damages^  111*  f,  in  Dig. 
1-52  N.  8. 

(November  21,  1016.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  rent  alleged  to  be  due  upon  a 
five-year  lease  of  certain  real  property. 
Reversed. 

Statement  by  Burnett,  J.: 

This  is  an  action  to  recover  sundry 
monthly  instalments  of  rent  alleged  to  be 
due  upon  a  five-year  lease  of  real  property 
lA  Portland,  the  execution  of  which  and 
possession  thereunder  being  admitted.  That 
anything  is  due  is  denied.  Answering  affirm- 
atively, the  defendant  alleged,  in  sub- 
stance, that  he  was  the  principal  stockholder 
SA  a  firm  of  architects  engaged  in  the  busi- 
ness of  building  apartment  houses  and 
family  dwellings;  that  oral  negotiations 
were  entered  into  between  the  defendant  and 
the  agent  of  plaintiff  for  the  erection  upon 
the  real  property  of  the  latter  of  an  apart- 
ment house  containing  71  rooms,  to  be 
leased  to  the  defendant  for  the  term  of 
five  years  at  the  rate  of  $8  per  room  per 
month;  that  before  the  negotiations  were 
completed  and  the  lease  finally  executed  the 
plaintiff's  agent  falsely  represented  to  the 
defendant  that  a  third  party  had  offered  to 
take  a  lease  for  that  term  at  the  rate  of 
$10  per  room  per  month,  in  which  event,  if 
accepted,  the  defendant  firm  would  not  be 
allowed  to  construct  the  building;  that  this 
representation  was  made  for  the  purpose  of 
inducing  the  defendant  to  agree  to  the 
larger  rental;  that  relying  upon  the  state- 
ment mentioned,  and  believing  it  to  be  true, 
the  defendant  agreed  to  the  lease  in  question 
at  the  larger  rental,  and,  as  he  says,  'Vill  be 
obliged  for  the  remainder  of  the  term  of 
said  lease  to  pay  the  sum  of  $2  per  room 
per  month  more  than  he  had  agreed  with 
said  agent  to  pay  for  the  same,  or  than  said 
plaintiff  was  offered  for  same,  or  could  have 
then  or  now  receive  from  any  other  person 
therefor,  or  than  same  was  then  or  is  now 
worth,  and  defendant  was,  has  been,  and  is 
<lamaged  by  reason  thereof  and  thereby  in 
the  sum  of  $8,620."  A  demurrer  to  the  fur- 
ther and  separate  answer  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  defense  to  the  complaint 
or  counterclaim  against  the  plaintiff,  and 
that  the  defendant's  cause  of  action  set 
forth  as  a  counterclaim  did  not  accrue  with- 
in two  years  prior  to  the  commencement  of 
this  action,  nor  within  two  years  prior  to 
I^.R.A.1917B. 


the  filing  of  the  counterclaim,  was  over- 
ruled. Every  allegation  in  the  new  matter 
of  the  answer  w^as  denied  by  the  reply,  ex- 
cept as  expressly  admitted  therein.  It  ad- 
mits that  the  agent  was  authorized  to  nego- 
tiate for  and  find  a  tenant  for  an  apartment 
house  to  be  erected  on  the  property,  and  to 
negotiate  for  proposals  to  construct  the 
same,  but  that  he  was  not  authorized  to 
enter  into  such  a  lease,  nor  to  conclude  the 
contract  for  the  construction  of  the  build- 
ing; that  the  defendant  proposed  to  the 
agent  to  take  a  lease  on  the  building  to  be 
erected  for  five  years  on  the  basis  of  $8  per 
room  per  month,  but  that  the  proposal  was 
never  accepted.  It  also  admits  that  the 
agent  represented  that  the  third  party  had 
made  an  offer  for  a  lease  running  for  the 
same  term  at  $10  per  room  per  month,  and 
avows  that  the  plaintiff  is  informed  and  be- 
lieves, and  therefore  alleges,  that  the  of- 
fer had,  in  fact,  been  made;  and,  lastly, 
affirmatively  avers  the  defense  of  the  Stat- 
ute of  Limitations,  for  that  it  appears  that 
the  alleged  fraud  was  perpetrated  April  11. 
1010,  whereas  the  answer  was  not  filed  until 
more  than  two  years  after  that  date.  A 
general  demurrer  to  the  new  matter  in  the 
reply  was  sustained  apparently  on  the 
ground  that  the  questions  involved  had  been 
settled  by  the  ruling  on  the  demurrer  to  the 
allegations  of  the  answer.  Ihxring  the 
progress  of  the  trial,  over  the  objection  of 
the  plaintiff,  the  defendant  was  allowed  to 
amend  his  answer  so  as  to  call  it  set-off  and 
recoupment  instead  of  counterclaim,  and  by 
changing  the  prayer  to  tlie  effect  that  the 
plaintiff  take  nothing  and  defendant  be  dis- 
missed with  his  costs  and  disbursements. 
The-  jury  found  a  special  verdict  to  the 
effect  that  the  statement  of  the  agent  that 
the  third  party  had  offered  $10  per  montlt 
was  false,  that  defendant  in  taking  the 
lease  relied  upon  that  offer,  and  that  but 
for  the  offer  he  would  have  secured  it  at  a 
rental  of  $575  per  month  for  the  whole 
building;  and  as  a  general  verdict  the  jury 
found  for  the  defendant.  From  the  judg- 
ment rendered  on  this  verdict^  the  plaintiff 
appeals. 

Messrs.  Flegel,  Reynolds,  &  Flegel,  for 

appellant: 

The  two-year  Statute  of  Limitations  ap- 
plies to  an  action  for  deceit. 

Dalton  V.  Kelsey,  58  Or.  244,  114  Pac. 
464;  Cartwright  v.  Southern  P.  Co.  206 
Fed.  234;  Aldrich  v.  McClaine,  98  Fed.  378; 
McGaffin  v.  Cohoes,  74  N.  Y.  387,  30  Am. 
Rep.  307. 

The  limitation  period  for  an  action  at 
law  for  deceit  begins  to  run  when  the  fraud 
is  consummated,  not  when  it  is  discovered. 

25  Cyc.  1181 ;  Northrop  v.  Hill,  57  N.  Y. 
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351,  15  Am.  Rep.  501;  McKay  y.  McCarthy, 
146  Iowa,  646,  34  Ii,R.A.(N.S.)  911,  123  N. 
W.  755;  Jacobs  v.  Frederick,  81  Wis.  254,  51 
N.  W.  320. 

The  Statute  of  Limitations  applies 
against  counterclaims. 

25  Cyc.  1064;  Moore  v.  Gtnild,  151  Cal. 
723,  91  Pac.  616;  Bradbury  v.  Higginson, 
167  Cal.  553,  140  Pac.  254;  Asbury  Park 
&  S.  G.  R.  Co.  V.  N^tune  Twp.  73  N.  J. 
£q.  323,  67  Atl.  790;  State  Hospital  y. 
Philadelphia  County,  205  Pa.  336,  54  Atl. 
1032 ;  McClure  v.  Johnson,  10  Okla.  663,  65 
Pac.  104. 

Recoupment  is  an  affirmative  cross  de- 
mand. It  has  been  transformed  by  the  Code 
and  has  now  the  same  scope  as  any  other 
counterclaim. 

Pom.  Code  Rem.  4th  ed.  §§  609,  612; 
Krauflse  v.  Greenfield,  61  Or.  507,  123  Pac. 
392,  Ann.  Cas.  1914B,  115. 

Representations  as  to  cost  or  value  of 
property  or  prices  offered  for  it  are  not  ma- 
terial in  the  absence  of  relations  of  confi- 
dence, where  the  other  party  had  equal  op- 
portunity to  judge  of  the  value. 

Beare  v.  Wright,  8  Ann.  Cas.  1057,  with 
note,  14  N.  D.  26,  69  L.R.A.  409,  103  N. 
W.  632;  Cole  v.  Smith,  26  Colo.  512,  58 
Pac.  1086;  Hauk  v.  Brownell,  120  111.  161, 
11  N.  E.  416;  Noetling  v.  Wright,  72  111. 
390;  Boles  v.  Merrill,  173  Mass.  491,  73  Am. 
St.  Rep.  308,  53  N.  E.  894;  Holbrook  v.  Con- 
nor, 60  Me.  578,  11  Am.  Rep.  212;  Hemmer 
V.  Cooper,  8  Allen,  334;  Page  v.  Parker,  43 
N.  H.  363,  80  Am.  Dec.  172,  6  Mor.  Min. 
Rep.  544;  Mackenzie  v.  Seeberger,  22  C.  C. 

A.  83,  40  U.  S.  App.  188,  76  Fed.  108;  Dill- 
man  V.  Nadlehoffer,  119  111.  567,  7  N.  E.  88. 

A  person  relying  on  his  own  judgment, 
having  full  means  of  knowledge,  cannot 
complain  of  misrepresentation. 

Wimer  v.  Smith,  22  Or.  469,  30  Pac.  416; 
Whitney  v.  Bissell,  75  Or.  28,  L.R.A.1915D, 
257,  146  Pac.  141, 

The  correct  measure  of  damages  for  de- 
ceit leading  to  a  sale  or  a  lease  is  the  differ- 
ence between  what  the  property  is  really 
worth  and  what  it  would  have  been  worth 
had  the  representation  been  true. 

Cawston  v.  Sturgis,  29  Or.  331,  43  Pac. 
656 ;  Fargo  Gas  &  Coke  Co.  v.  Fargo  Gas  & 

B.  Co.  4  N.  D.  219,  37  L.R.A.  593,  59  N.  W. 
1066;  Beare  v.  Wright,  l4  N.  D.  26,  69 
L.R.A.  409,  103  N.  W.  632,  8  Ann.  Cas. 
1057;  Page  v.  Wells,  37  Mich.  415;  Wil- 
liams v.  McFadden,  23  Fla.  143,  11  Am. 
St.  Rep.  345,  1  So.  618;  Nysewander  v.  Ivow- 
man,  124  Ind.  584,  24  N.  E.  355;  Drew  v. 
Beall,  62  111.  164;  Page  v.  Parker,  43  N. 
H.  363,  80  Am.  Dec.  172,  6  Mor.  Min.  Rep. 
544. 

Another  measure  of  damages  is  the  differ* 
L.R.A.1917B. 


eiioe  between  the  price  paid  and  the  aetual 
value  of  the  property. 

4  Sutherland,  Damages,  3d  ed.  §  1172; 
Robertson  v.  Frey,  72  Or.  599,  144  Pac.  128; , 
Reynolds  v.  Franklin,  44  Minn.  30,  20  Am. 
St.  Rep.  540,  46  N.  W.  139;  Crater  v.  Bin- 
ninger,  33  N.  J.  L.  513,  97  Am.  Dec.  737, 
10  Mor.  Min.  Rep.  124;  Smith  v.  Bolles,  182 
U.  S.  125,  33  L.  ed.  279,  10  Sup.  Ct.  Rep. 
39,  16  Mor.  Min.  Rep.  159;  Beare  v.  Wright, 
14  N.  D.  26,  69  L.R.A.  409,  103  N.  W.  632, 
8  Ann.  Cas.  1057. 

Mr.  Af .  L.  Pipes  also  for  appellant. 

Messrs.  Bauer  &  Greene,  A.  H.  Mc- 
Curtaln,  and*  Malariieyt  Seabreok,  A 
Dibble,  for  respondent: 

When  an  action  is  instituted  to  enforoe 
a  contract,  the  Statute  of  Limitations  does 
not  bar  the  defense  that  the  contract  was 
obtained  by  fraud  until  the  cause  of  ac- 
tion on  the  contract  itself  is  barred  by  the 
statute.  This  is  true  where  the  defense  is 
pleaded  as  a  recoupment  of  damages. 

Williams  v.  Keely,  69  L.R.A.  232,  67  a 
C.  A.  171,  134  Fed.  1;  Kaup  v.  Schinstodc, 
88  Neb.  95,  129  N.  W.  184;  Stewart  v. 
Simon,  111  Ark.  358,  163  S.  W.  1136,  Ann. 
Cas.  1916A,  826;  C.  Aultman  &  Co.  v.  T(»- 
rey,  65  Minn.  492,  67  N.  W.  211;  Seeor  t. 
Siver,  166  Iowa,  673,  14^  N.  W.  845;  Ault- 
man Ai  T.  Co.  V.  Meade,  121  Ky.  241,  123 
Am.  St.  Rep.  193,  89  S.  W.  137;  Resborougfa 
V.  Picton,  12  Tex.  Civ.  App.  113,  34  S.  W. 
791,  43  S.  W.  1033;  Utah  Commercial  Jb 
Sav.  Bank  v.  Fox,  40  Utah,  206,  120  Pac. 
840;  Conner  v.  Smith,  88  Ala.  300,  7  So. 
160;  Beecher  v.  Baldwin,  56  Conn.  419,  3 
Am.  St.  Rep.  67,  12  Atl.  401 :  Sebree  v.  Pat- 
terson, 92  Mo.  451,  5  S.  W.  31;  Ware  v, 
Howley,  68  Iowa,  633,  27  N.  W.  789;  25 
Cyc.  1063. 

The  same  is  true  when  the  fraud  is  plead- 
ed as  a  defense  to  recovery  on  the  fraudu- 
lent contract. 

Hall  V.  O'Oonnell,  51  Or.  225,  04  Pac. 
564;  Hart  v.  Church,  126  Cal.  471,  77  Anft. 
St.  Rep.  195,  58  Pac.  910,  50  Pac.  296; 
Robinson  v.  Glass,  94  Ind.  211;  Wilhite  v. 
Hamrick,  92  Ind.  594;  Thomas  v.  Rauer,  62 
Kan.  568,  64  Pac.  80:  Evans  v.  Duke,  6 
Cal.  Unrep.  973,  69  Pac.  688;  Pinkham  v. 
Pinkham,  61  Neb.  336,  86  N.  W.  285;  Can- 
non  V.  Baker,  97  S.  C.  116,  81  8.  E.  478; 
Weakley  v.  Meriwether,  156  Ky.  304,  160  & 
W.  1054;  State  ex  rel.  American  Freehold- 
lAnd  Mortg.  Co.  v.  Tanner,  45  Wash.  348, 
88  Pac.  321;  Wood,  Limitations,  2d  ed.  pp. 
723,  724;  25  Cyc.  1063;  Advance  Thresher 
Co.  V.  Doak,  36  Okla.  532,  129  Pac.  736. 

If  a  representation  be  such  that,  had  it 
not  been  made,  the  transaction  would  not 
have  been  entered  into  or  completed,  then 
it  is  materiaL 

MoAleer  t.  Horsey,  35  Md.  439;  20  Cyc. 
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23;  1  Bigelow,  Fr.  p.  497;  Smith,  Fr.  §  dl, 
p.  78. 

Any  false  representation  which  a  man  of 
ordinary  intelligence  and. prudence  may  be^ 
lieve,  that  induces  him  to  pay  more  for  the 
same  thing  than  he  otherwise  would  have 
had  to  pay,  is  a  material  representation. 

Bergeron  ▼.  Miles,  88  Wis.  397,  43  Am. 
St.  Rep.  911,  60  N.  W.  783;  Lowe  ▼.  Hend- 
rick,  86  Conn.  481,  86  Atl.  796;  Thorp  v. 
Hough,  160  Iowa,  694,  142  N.  W.  201. 

Whether  or  not  a  representation  is  ma- 
terial is  a  question  of  fact  for  the  jury. 

Kehl  V.  Abram,  210  lU.  218,  102  Am.  St. 
Rep.  158,  71  N.  E.  347;  Fottler  v.  Moseley, 
179  Mass.  295,  60  N.  E.  788 ;  Sheriff  v.  Hull, 
37  Iowa,  174;  Moore  ▼.  Cains,  116  Mass. 
396;  Davis  v.  Davis,  97  Mich.  419,  56  N.  W. 
774;  Hawley  v.  Wicker,  117  App.  Div.  638, 
102  N.  y.  Supp.  711;  Stauflfer  v.  Hulwick, 
176  Ind.  410,  96  N.  £.  154,  Ann.  Cas.  1914A, 
961. 

A  false  representation  that  a  third  party 
has  made  an  offer  for  the  thing  being  bar- 
gained for,  if  it  induces  the  defrauded  par* 
ty  to  act,  to  his  injury,  is  a  material  repre- 
sentation. 

Prescott  v.  Brown,  30  Okla.  428,  120  Pac. 
991;  Ives  v.  Carter,  24  Conn.  392;  Hinchey 
▼.  8tarrett»  91  Kan.  181,  137  Pac.  81;  Sea- 
man V.  Becar,  15  Misc.  616,  38  N.  Y.  Supp. 
69;  Strickland  r.  Qraybill,  97  Va.  602,  34 
S.  E.  475;  Peffley  ▼.  Nohind,  80  Ind.  164. 

,     Burnett*  J.,  delivered  the  opinion  of  the 
court: 

Complaint  is  made  about  permitting  the 
amendment  of  the  answer.  It  is  not  shown, 
however,  that  the  plaintiff  was  taken  by 
surprise  or  that  her  rights  were  prejudiced 
thereby.  She  could  not  have  experienced 
any  injury  on  that  account;  for  whereas  the 
original  answer  demanded  a  judgment  for 
the  excess  of  the  damages  alleged  over  what 
should  be  found  due  to  the  plaintiff  by  the 
terms  of  the  lease,  the  change  allow^  her 
to  escape  any  judgment  for  this  possible 
overplus.  Neither  can  the  Statute  of 
Limitations  be  urged  against  a  mere  de* 
fense  of  the  kind  here  involved.  Our  stat- 
ute stating  the  time  within  which  actions 
may  be  brought  refers  to  instances  where 
the  party  claiming  to  have  been  defrauded 
institutes  proceedings  on  his  own  behalf  of 
the  recovery  of  damages.  It  does  not  con- 
template mere  resistance  of  a  claim  found- 
ed upon  a  contract  into  which  the  defend- 
ant has  been  inveigled  by  the  fraudulent 
conduct  of  the  other  contracting  party.  The 
rule  is  thus  stated  by  Mr.  Justice  Henshaw 
in  Hart  v.  Church,  126  Cal.  471,  77  Am. 
et  Rep.  195,  58  Pac.  910:  "It  is  also  true 
that,  where  a  party  seeks  relief  upon  the 
ground  of  fraud  or  mistake,  the  action  must 
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be  commenced  within  three  years  after  the 
discovery  of  the  facts  constituting  the 
fraud  or  mistake;  but  a  different  case  is 
presented  where  the  party  who  has  pro« 
cured  the  fraudulent  contract,  or  who  seeks 
to  take  advantage  of  it,  asks  to  have  it 
declared  valid  or  to  enforce  its  executory 
terms,  and  is  thus  himself  asking  affirma- 
tive relief.  The  three-years'  Statute  of  Lim- 
itations does  not  bar  the  defendant  in  such 
a  case  from  objecting  to  the  validity 
or  to  the  enforcement  of  the  contract  upon 
the  ground  of  fraud.  It  is  not  incumbent 
upon  one  who  has  thus  been  defrauded  to 
to  go  into  court  and  ask  relief,  but  he  may 
abide  his  time,  and,  when  enforcement  is 
sought  against  him,  excuse  himself  from 
performance  by  proof  of  the  fraud." 

To  like  effect  are  the  cases  of  Evans  v. 
Duke,  140  Cal.  22,  73  Pac.  732;  State  ex 
rel.  American  Freehold-Land  Mortg.  Co.  v. 
Tanner,  46  Wash.  348,  88  Pac.  821;  Ad- 
vance Thresher  Co.  v.  Doak,  36  Okla.  632, 
120  Pac.  736.  The  injured  party  is  not 
bound  to  presume  that  his  adversary  will 
at  all  events  endeavor  to  enforce  the  con- 
tract which  is  corrupted  with  his  own 
fraud,  at  least  beyond  what  would  be  justly 
his  due.  A  wronged  individual  may  safe- 
ly rest  on  a  mere  defense  grounded  upon 
the  deceit  of  the  other  party  so  long  as  the 
conjbract  itself  is  liable  to  be  enforced.  The 
taint  is  Inherent  in  the  agreement,  and,  as 
a  defense,  will  last  as  long  as  the  conven- 
tion it  affects. 

The  most  difficult  question  to  be  deter- 
mined is  whether  or  not  the  false  represen- 
tation that  the  third  party  had  offered  $10 
per  month  is  material  and  vitiates  tlie  con- 
tract or  is  a  basis  of  damage  pro  tanto. 
That  the  representation  was  false  is  estab- 
lished by  the  special  verdict  of  the  jury  be- 
yond our  power  to  investigate.  So  far  as 
the  precise  question  thus  presented  is  con- 
cerned, it  is  new  in  this  state.  There  are 
many  authorities  which  Sustain  the  position 
of  plaintiff.  The  argument  is  stated  in  Wil- 
liams V.  McFadden,  23  Fla.  143,  11  Am. 
St.  Rep.  345,  1  So.  618,  as  follows:  *'To  en- 
title a  party  to  maintain  an  action  for  de- 
ceit by  means  of  false  representations,  he 
must,  among  other  things,  show  that  the  de- 
fendant made  false  and  fraudulent  asser- 
tions in  regard  to  some  fact  or  facts  ma- 
terial to  the  transaction  in  which  he  was 
defrauded,  by  means  of  which  he  was  in- 
duced to  enter  into  it.  The  misrepresenta- 
tion must  relate  to  alleged  facts,  or  to  the 
condition  of  things  as  then  existent.  It  is 
not  every  misrepresentation  relating  to  the 
subject  matter  of  the  contract  which  will 
render  it  void  or  enable  the  aggrieved  par- 
ty to  maintain  an  action  for  deceit.  It 
'  must  be  as  to  matters  of  fact,  substantially* 
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affectiog  his  interefitfl,  not  as  to  matters 
of  opinion,  judgment,  probability,  or  ex- 
pectation/'—- citing  3  Sutherland,  Damages, 
484,  and  Long  v.  Woodman,  58  Me.  49. 
I  The  reasoning  seems  to  be  that  the  repre- 
sentation does  not  affect  or  pretend  to  affect 
the  intrinsic  qualities  of  the  property  un- 
der consideration ;  that  the  statement  of  the 
offer  of  the  third  party  is  but  another  way 
of  saying  that  he  has  an  opinion  that  the 
value  is  so  much;  that  opinions  are  not 
material,  and  may  be  set  down  as  ''trader's 
talk."  A  fair  statement  of  the  rule  relied 
upon  by  the  plaintiff  is  found  in  Beare  y. 
Wright,  14  N.  D.  20,  69  L.R.A.  409,  103  N. 
W.  032,  8  Ann.  Gas.  1067:  '*It  is  apparent 
that  the  representation  as  to  what  others 
paid  for  the  stock  did  not  affect  its  value. 
It  has  not  been  found  that  there  were  any 
fiduciary  relations  existing  between  the 
parties,  or  that  there  were  any  other  facts 
or  circumstances  giving  rise  to  an  implied 
agreement  that  the  price  paid  by  the  ven- 
dor or  others  should  be  the  price  to  the 
plaintiff.  It  is  not  found  or  admitted  that 
there  was  any  express  contract  to  that 
effect.  In  the  absence  of  special  circum* 
stances  of  that  nature,  a  mere  false  state- 
ment as  to  the  price  paid  by  the  vendor  or 
others  is  not  actionable  deceit,"~^iting 
many  authorities. 

I  Again,  in  Cole  v.  Smith,  26  Colo.  506.  58 
Pac.  1086,  the  court,  speaking  by  Mr.  Chief 
Justice  Campbell,  says:  Wliile  *'a  statement 
by  the  vendor  that  property  cost  him  a  cer- 
tain sum  of  money  is  not  a  mere  expression 
of  opinion,  but  a  statement  of  fact  which, 
if  relied  upon  and  proved  to  be  false,  may 
be  a  ground  for  rescinding  a  contract  en- 
tered into  upon  the  faith  of  it,  it  is  quite 
uniformly  held  that  a  statement  by  a  ven- 
dor that  he  has  been  offered  a  certain  sum 
for  his  property,  or  that  it  is  of  any  given 
value,  are  not  such  representations  of  fact 
as  to  be  the  foundation  of  an  action." 

In  Dingle  v.  Trask,  7  Colo.  App.  16.  42 
Pac.  186,  a  creditor  of  a  merchant  falsely 
stated  to  him  that  another  creditor  was 
about  to  attach  the  property  of  the  mer- 
chant, and  so  induced  the  latter  to  give 
him  a  mortgage  upon  his  goods.  The  court 
held  that  this  false  statement  did  not  con- 
stitute ground  for  an  action  of  deceit  look- 
ing to  the  cancelation  of  the  mortgage.  In 
3>illman  v.  Nadlehoffer,  119  111.  567,  7  N. 
E.  88,  it  was  held  that  a  false  statement  by 
the  defendant  that  he  had  been  offered  $25,- 
000  for  a  certain  patent  furnished  no 
ground  for  rescission  of  the  contract  in- 
duced by  this  statement.  In  Noetling  v. 
Wright,  72  111.  390,  the  syllabus  says:  "A 
purchaser  cannot  maintain  an  action 
against  his  vendor  for  false  statements  in 
regard  to  the  value  of  the  property  pur- 
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chased,  or  its  good  qualities,  or  the  price  he 
lias  been  offered  for  it." 

Like  cases  are  these:  Hauk  v.  Brownell, 
120  IlL  161,  11  K.  E.  416;  Boles  v.  Merrill, 
173  Mass.  491,  73  Am.  St.  Rep.  308,  53  N. 
£.  894;  Holbrook  v.  Connor,  11  Am.  Rep. 
212,  60  Me.  578;  Hemmer  v.  Cooper,  8  Al- 
len, 334;  Page  v.  Parker,  43  N.  H.  363,  80 
Am.  Dec.  172,  6  Mor.  Min.  Rep.  544; 
Mackenzie  v.  Seeberger,  22  C.  C.  A.  83,  40 
U.  S.  App.  188,  76  Fed.  108;  Brown  v. 
Castles,  11  Cush.  348. 

Even  upon  authorities  holding  that  the 
simple  representation,  falsely  made,  of  an 
offer  for  the  property  being  sold,  will  not 
vitiate  the  contract,  many  exceptions  have 
been  engrafted  in  the  progress  of  time.  For 
instance,  where  the  party  making  the  repre- 
sentation has  or  affects  to  have  superior 
knowledge  as  to  the  value  of  the  property, 
while  the  other  party  is  ignorant  and  relies 
upon  the  statement  thus  made,  or  where 
the  property  is  at  a  distance  so  greet  that 
it  is  impracticable  for  the  buyer  to  ex- 
amine the  same,  the  representation  Is  held 
to  be  material,  and  its  falsity  will  avoid  the 
contract.  On  the  theory  that  a  statement 
of  an  offer  is  but  the  expression  of  some 
other  man's  opinion,  this  court  has  restrict- 
ed the  doctrine  in  Olston  v.  Oregon  Water 
Power  &  R.  Co.  52  Or.  343,  96  Pac.  1095, 
97  Pac.  538,  20  L.R,A.(N.S.)  915,  note, 
where  it  is  held  that  a  statement  of  an 
opinion  is  necessarily  based  on  a  fact,  or 
carries  with  it  such  an  inference  that  it* 
can  be  interpreted  as  a  statement  of  fact» 
and  where  it  is  known  to  be  false,  and  made 
with  intent  to  deceive,  it  may  be  actionable. 

On  the  other  hand,  there  are  many  au- 
thorities indicating  that  the  trend  of  ju- 
dicial thought  is  toward  the  doctrine  that, 
where  a  falsehood  is  uttered  in  a  manner  cal- 
culated to  and  which  does  swerve  the  judg- 
ment of  a  reasonably  prudent  man  under 
all  the  circumstances,  it  will  work  the  de- 
struction of  the  contract  or  an  award  of 
damages  in  favor  of  the  injured  party.  If, 
notwithstanding  the  deceit,  he  makes  an  inr 
dependent  investigation  of  the  matter,  and 
through  that  method  forms  his  judgment 
and  decision,  he  must  abide  by  the  result- 
ant contract,  under  the  doctrine  of  Wimer 
v.  Smith,  22  Or.  469,  30  Pac.  416,  for  thus 
it  is  made  to  appear  that  he  did  not  rely 
upon  the  cozenage  of  the  other  party.  The 
case  of  Strickland  v.  Graybill,  97  Va.  602, 
34  S.  E.  475,  directly  holds  the  doctrine 
that  a  false  represoitation  about  the  offer 
of  another  directly  affects  the  value  of  the 
property  in  question.  So  do  Ives  v.  Car- 
ter, 24  Conn.  392,  and  Seamen  v.  Becar,  15 
Misc.  616,  38  N.  Y.  Supp.  69.  Cases  like 
Prescott  V.  Brown,  30  Okla.  428,  120  Pac. 
991,  Stauffer  v.  Hulwick,  176  Ind.  410,  96 
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N.  £.  164,  Ann.  Gas.  1914A,  951;  I^hl  v. 
Abram,  210  III.  218,  71  N.  E.  347,  102  Am. 
St.  Rep.  168,  Fottler  ▼.  Moaeley,  179  Mass. 
295,  CO  N.  E.  788,  and  Chisum  v.  Huggins, 
—  Okla.  — ,  154  Pac.  1146,  are  all  compli- 
cated metre  or  less  with  fiduciary  relations 
existing  between  the  parties,  or  ignorance 
of  the  defrauded  party,  who  relies  upon  the 
superior  knowledge  of  the  other,  or  where 
opportunity  to  examine  the  property  has 
been  denied  to  the  one  who  suffers  from  the 
fraud.  A  valiiable  case  with  an  exhaustive 
note  appended  is  Kohl  v.  Taylor,  35  L.R.A. 
(N.S.)  174,  reported  also  in  62  Wash.  678, 
114  Pac.  874. 

We  think  the  better  argument  may  be 
thus  stated:  The  ground  for  saying  that  an 
opinion  as  to  value  is  negligible  is  that  it 
is  impossible  to  prove  the  falsity  of  a  mere 
matter  of  judgment  about  which  honest  men 
may  reasonably  differ.  But  even  this  rule 
lias  been  restricted  as  above  stated.  The 
reason,  however,  fails  when  a  statement  is 
made  of  a  fact  the  truth  of  which  may  be 
demonstrated  or  disproved.  In  the  present 
instance  the  third  party  either  made  the 
offer  or  he  did  not  make  it.  That  fact  is 
capable  of  proof  or  refutation.  There  can 
be  no  honest  difference  of  opinion  a))out 
whether  or  not  he  made  the  offer.  Again, 
the  statement  of  the  fact  of  the  offer  at  the 
increased  price  was  made  for  the  purpose  of 
inducing  the  defendant  to  agree  to  the  liigh- 
er  price.  It  was  intended  to  operate  in 
that  direction,  and  whether  or  not  it  did 
have  that  effect  is  for  the  >ury  to  deter- 
jnine.  If  demonstrable  falsehood  has  been 
used  to  induce  the  execution  of  a  contract 
in  a  manner  calculated  in  the  judgment  of 
A  jury  to  influence  the  decision  of  a  rea- 
sonably prudent  man  under  all  the  circum- 
stances, it  is  sufficient  to  defeat  the  agree- 
ment, at  the  election  of  the  injured  party. 
Under  such  conditions  the  court  will  not 
busy  itself  to  determine  how  much  untruth 
may  be  injected  into  a  transaction  without 
spoiling  it.  It  is  wrong  to  lie,  and  a  per- 
son who  has  thus  set  a  trap  for  the  other 
party  cannot  be  heard  to  complain  that  the 
latter  should  not  have  wslked  into  the  snare. 
It  better  comports  with  common  honesty  to 
condemn  falsehood  as  a  means  of  construct- 
ing a  contract.  There  was  no  error  in  over- 
ruling the  demurrer  to  the  answer  on  that 
^ound. 

It  remains  for  us  to  consider  to  what  ex- 
tent the  recoupment  urged  by  the  defend- 
ant shall  be  allowed  to  prevail  in  this  ac- 
tion. This  is  not  an  action  to  rescind  the 
contract.  On  the  contrary,  the  defendant 
proceeds  in  affirmance  of  the  agreement, 
does  not  allege  a  return  of  the  property 
which  he  received  under  the  lease,  but  as 
originally  framed  demands  an  affirmative 
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judgment  for  damages  in  excess  of  what  re- 
mained due  on  the  rent.  The  amendment 
whereby  he  waives  such  a  judgment  and 
uses  his  claim  for  damages  as  a  mere  de- 
fense does  not  alter  the  case.  Recoupment, 
as  defined  by  Mr.  Justice  Moore  in  Krausse 
V.  Greenfield,  61  Or.  602,  507,  123  Pac.  392, 
394,  Ann.  Gas.  1914B,  115,  is  the  keeping 
back  or  stopping  something  which  is  due. 
He  says:  ''Under  the  principles  of  the  com- 
mon law,  'recoupment'  could  be  invoked 
when  the  defendant  sustained  damages  by 
reason  of  the  plaintiff's  nonperformance  of 
his  part  of  the  contract  sued  on,  in  which 
case  the  damages  to  which  the  defendant 
was  entitled  could  be  abated  from  the  plain- 
tiff's claim." 

The  question  then  is:  By  what  rule  shall 
it  be  determined  how  much  the  defendant 
is  entitled  to  hold  back  from  the  amount 
due  on  the  rent,  conceding,  as  we  must  un- 
der the  verdict,  that  he  was  imposed  upon 
by  the  fraud  of  plaintiff's  agent?  The 
plaintiff  requested  and  the  court  refused  the 
following  instructions  to  the  jury:  "If  you 
believe  from  the  evidence  that  the  rental 
under  this  lease  was  a  reasonable  rental  at 
the  time  the  lease  was  entered  into,  taking 
into  consideration  the  rents  then  prevail- 
ing, you  must  allow  defendant  nothing  on 
his  counterclaim.  If  you  find  for  defendant 
on  his  counterclaim,  you  should  determine 
how  much  less  valuable  this  lease  was  to 
defendant  than  if  Phil  Gevurtz  had  made 
the  offer  of  $10  per  room  as  represented,  and 
allow  such  amount  to  defendant  as  his  dam- 
ages. In  assessing  damages,  if  any  are 
assessed,  you  are  not  to  take  into  considera- 
tion any  decrease  in  the  rental  value  of  the 
property  which  has  occurred  since  April  11, 
1910,  the  date  of  this  lease,  for  plaintiff 
could  not  be  charged  with  any  loss  accru- 
ing to  defendant  by  a  decline  in  the  rental 
value." 

It  appears  from  the  record  that  the  plain- 
tiff offered  to  prove  what  was  the  reason- 
able rental  value  of  the  building  at  the 
time  the  defendant  took  the  lease,  but  this 
offer  was  denied,  over  the  plaintiff's  excep- 
tion. The  theory  adopted  by  the  court  is 
embodied  substantially  in  this  instruction 
to  the  jury:  'There  can  be  no  middle 
ground  in  this  case  on  the  question  of  the 
amount  of  damages  defendant  has  sustained, 
if  any.  If  you  find  the  issues  in  favor  of 
the  defendant,  then  your  duty  would  be  to 
ascertain  the  amount  of  credit  he  was  en- 
titled to.  In  doing  this  you  must  find  from 
the  evidence  one  of  two  possible  facts:  Ei- 
ther that  defendant  could  and  would  have 
secured  said  lease  at  a  rental  of  $575  per 
month  but  for  said  alleged  false  represen- 
tation, or,  on  the  other  hand,  that  he  could 
*  and  would  not.    If  you  find  the  fact  to  be 
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that  defendant  would  have  eecured  said 
lease  at  the  monthly  rental  of  $575  per 
month  but  for  said  representation,  defend- 
ant has  been  damaged  to  the  extent  of  $133 
per  month  for  five  years,  and  your  verdict 
should  in  such  case  be  for  defendant;  but 
if  you  fail  to  so  find,  then  plaintiff  is  en- 
titled to  a  verdict  for  the  sum  of  $6,515.- 
05." 

The  sum  of  $575  alluded  to  in  this  in- 
struction was  what  the  defendant  claims 
was  orally  agreed  upon  as  the  rental  of  the 
building  per  month  prior  to  the  execution 
of  the  written  lease. 

As  a  standard  for  the  measurement  of 
damages  the  oral  negotiations  of  the  par- 
ties must  be  laid  out  of  the  case  because 
of  the  provisions  of  §  808  L.  0.  L.  It  is 
there  stated:  ''In  the  following  cases  the 
agreement  is  void  unless  the  same  or  some 
note  or  memorandum  thereof,  expressing 
the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by 
his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement  shall  not  be  re- 
ceived other  than  the  writing,  or  secondary 
evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law:  ...  6.  An  agreement 
for  the  leasing,  for  a  longer  period  than  one 
year,  or  for  the  sale  of  real  property,  or  of 
any  interest  therein.     .    .     ." 

This  enactment,  more  stringent  in  its 
terms  than  most  Statutes  of  Fraud  in  other 
states,  not  only  says  that  an  oral  agree- 
ment is  void,  but  goes  further,  and  inter- 
dicts any  evidence  of  such  a  convention. 
For  the  purposes  of  this  case,  therefore,  the 
oral  testimony  about  what  was  offered  for 
the  lease  on  the  one  hand  and  accepted  on 
the  other  is  utterly  of  no  valte  whatever. 

It  is  stated  by  Mr.  Justice  Bean,  in 
Robertson  v.  Frey,  72  Or.  590,  604,  144 
Pac.  130:  "The  general  rule  of  damages  in 
cases  of  fraud  is  that  the  party  defrauded 
is  entitled  to  recover  the  amount  of  the 
loss  caused  by  the  fraud  of  the  other  party, 
or  damages  adequate  to  the  injury  which 
he  has  sustained.  The  recovery  must  be 
limited  to  the  actual  loss.  20  Oyc.  130. 
There  are  a  great  number  of  cases  in  which 
the  rule  is  stated  that  the  measure  of  dam- 
ages is  the  difference  between  the  value  of 
the  thing  purchased  and  the  price  paid;  or, 
in  case  of  exchange,  the  difference  between 
the  value  of  that  with  which  the  injured 
party  was  fraudulently  induced  to  part  and 
what  he  received." 

In  Smith  v.  BoUes,  132  U.  S.  125,  33  L. 
ed.  279,  10  Sup.  Ct.  Rep.  39,  16  Mor.  Min. 
Rep.  159,  there  was  before  the  court  a  case 
wherein  the  plaintiff  sought  to  recover  dam- 
ages which  he  had  suffered  by  reason  of  the 
purchase  of  stock  in  a  corporation,  induced 
by  false  and  fraudulent  representations 
Ii.R.A.1917B. 


made  to  him  by  the  defendant,  Mr.  Chief 
Justice  Fuller  said;  "If  the  jury  believed 
from  the  evidence  that  the  defendant  was 
guilty  of  the  fraudulent  and  false  repre- 
sentations alleged,  and  that  the  purchase  of 
stock  had  been  made  in  reliance  thereon, 
then  the  defendant  was  liable  to  respond 
in  such  damages  as  naturally  and  proxi- 
mately resulted  from  the  fraud.  He  was 
bound  to  make  good  the  loss  sustained,  such 
as  the  moneys  the  plaintiff  had  paid  out 
and  interest,  and  any  other  outlay  l^iti- 
mately  attributable  to  defendant's  fraudu- 
lent conduct;  but  this  liability  did  not  in- 
clude the  expected  fruits  of  an  unrealized 
speculation.  The  reasonable  market  value, 
if  the  property  had  been  as  represented,  af- 
forded, therefore,  no  proper  element  of  re- 
covery. Nor  had  the  contract  price  the 
bearing  given  to  it  by  the  court.  What  the 
plaintiff  paid  for  the  stock  was  properly 
put  in  evidence,  not  as  the  basis  of  the 
application  of  the  rule  in  relation  to  the 
difference  between  the  contract  price  and 
the  market  or  actual  value,  but  as  estab- 
lishing tlie  loss  he  had  sustained  in  that 
particular.  If  the  stock  had  a  value  in 
fact,  that  would  necessarily  be  applied  in 
reduction  of  the  damages." 

The  matter  may  be  likened  to  a  state- 
ment of  account  between  the  parties  where- 
in the  defendant's  gross  damages  may  be 
set  down  as  the  amount  of  rent  which 
he  agreed  to  pay.  With  this  he  must  be 
credited.  In  reduction  of  this  he  must  be 
charged  with  the  reasonable  value  of  that 
which  he  received.  If  the  value  of  what  he 
has  received  is  less  than  or  equal  to  the 
amount  of  gross  damages,  the  verdict 
should  be  for  the  defendant  under  the 
present  form  of  the  pleadihg;  but,  if  the 
value  of  what  he  received  is  greater  than 
his  gross  damage,  the  verdict  should  be  for 
the  plainfiff  in  the  amount  of  the  differ- 
ence. The  written  lease,  affirmed  as  it  is 
by  the  defendant,  is  the  contract  by  which 
the  parties  must  be  bound,  subject  to  abate- 
ment in  damages  by  reason  of  fraud  alleged 
to  have  been  practised  on  the  defendant. 
To  refer  to  the  oral  convention  said  to  have 
been  had  between  the  parties  as  a  standard 
for  fixed  damages  would  be  to  make  a  new 
contract  for  them  and  to  install  as  a  rule 
governing  their  conduct  what  the  statute 
says  is  utterly  void  and  beyond  the  pale  of 
testimony.  The  defendant  may  have  been 
outwitted  in  the  contest  over  the  price  to 
be  paid:  but  it  does  not  follow  that  because 
the  plaintiff  was  at  fault  we  must  violate 
the  Statute  of  Frauds  and  establish  a  eon" 
tract  which  the  parties  did  not  make  and 
which  the  law  says  is  null  ai^d  of  no  effect. 
In  correcting  the  balance  of  the  scale  dis- 
turbed by  the  fraud  of    the    plaintiff,    we 
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must  not  go  as  far  the  other  way  beyond 
the  reasonable  value  of  the  property  which 
he  received.  The  question  about  the  abate- 
ment of  the  rental  value  must  therefore  be 
decided  by  what  is  the  difference  between 
what  the  defendant  agreed  to  pay  and  the 
reasonable  value  of  what  he  received  as  of 
the  date  the  contract  was  made.  He  took 
his  chances  about  fluctuation  in  the  market 
value  of  rents,  and  a  subsequent  decline 
cannot  affect  the  case.    If,  indeed,  the  rent 


was  reasonably  worth  the  stipulated  price, 
or  if  he  has  himself  recouped  his  loss,  he 
has  no  cause  of  complaint,  for  damages  can 
be  awarded  only  to  one  who  has  been  really 
injured. 

For  these  reasons,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

Moore,  Gh.  J.,  and  Bean  and  Harris, 
JJ.,  concur. 


RHOD£  ISIiAND    StJPRE3IE   COURT. 

WILLIAM  T.  GRINNELL,  Appt., 

V. 

EDWARD  WILKINSON. 

(—  R.  I.  — ,  98  Atl.  103.) 

Appeal  —  dismissal  of  action  •—  ques- 
tion open. 

1.  Upon  appeal  from  an  order  dismissing 
a  petition  for  compensation  under  the  Work- 
men's Compensation  Act  because  the  injury 
occurred  out  of  the  state,  so  that  the  stat- 
ute did  not  apply,  the  question  whether  or 
not  the  decree  is  against  the  evidence  is  not 
open. 
For  other  cases,  see  Appeal  and  Error,  VI L 

1,  4,  in  Dig,  1-52  N,  8, 

Master  and  servant  •—  workmen's  com- 
pensation —  injury  out  of  state. 

2.  A  Workmen's  Compensation  Act  will 
apply  to  injuries  to  workmen  employed  in 
the  state  and  injured  while  temporarily  out 
of  its  limits  in  the  performance  of  their 
duties  unless  there  is  something  in  its  terms 
making  it  inapplicable,  and  a  provision  that 
the  injured  employee  shall  at  reasonable 
times  during  his  disability,  if  requested  by 
his  employers,  submit  himself  to  examina- 
tion by  a  physician  authorized  to  practise 
under  the  laws  of  the  state,  is  riot  sufficient 
for  that  purpose. 

For  other  oases,  see  Master  and  Servant,  II, 
a,  i,  in  Dig.  1-52  N,  8. 

(July  6,  1916.) 

APPEAL  by •  petitioner  from  a  judgment 
of  the  Superior  Court  for  Providence 
and  Bristol  Counties,  dismissing  his  peti- 
tion in  a  proceeding  under  the  Workmen's 

Note. —The  general  subject  of  Work- 
men's Compensation  Acts  is  treated  in  the 
annotation  in  L.R.A.1916A,  23.  The  specific 
question  as  to  the  extraterritorial  effect  of 
atich  acts  and  conflict  of  laws  in  relation 
thereto  is  discussed  in  the  annotation  fol- 
lowing Kennerson  v.  Thames  Towboat  Co. 
L.R.A.1916A,  443. 

For  later  cases  and  annotations  consult 
the  L.R.A.  Digests  and  Indexes  to  Notes  for 
volumes  subsequent  to  L.R.A.1916A,  under 
the  title,  "Workmen's  Compensation." 
UR.A.1917B. 


Compensation  Act  to  recover  compensation 
for  injuries  received  while  in  defendant's 
employ.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  A.  Broaden  and  Ed- 
ward W.  Bradford  for  appellant. 

Mr.  Elrnest  P.  B.  Atwood  for  appellee. 

Parkhnrst,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  oompensation  under 
Pub.  Laws,  chap.  831,  1912,  commonly 
known  as  the  "Workmen's  Compensation 
Act."  The  petitioner  alleges  and  the  an- 
swer admits  that  the  parties  were  subject 
to  the  provisions  of  the  Workmen's  Com- 
pensation Act.  The  petitioner  was  em- 
ployed by  respondent  as  a  carpenter,  and 
his  employment  commenced  at  Providence, 
in  the  course  whereof  he  was  directed  by 
his  employer  to  go  without  the  state,  to 
New  Haven,  in  the  state  of  Connecticut,  to 
ocmiplete  work  already  commenced  by  him 
at  Providence.  While  so  engaged  at  New 
Haven  he  claimed  to  have  received  a  splint- 
er in  his  finger,  on  the  20th  day  of  May, 
1915,  and  that,  as  a  result  of  receiving  said 
splinter  in  the  middle  finger  of  his  ri^t 
hand,  blood  poisoning  set  in,  from  which  he 
has  never  recovered.  The  petitioner  claims 
that  he  personally  brought  the  attention  of 
his  employer  to  his  injury  at  the  hospital, 
within  a  period  of  thirty  days  from  the  oc^ 
currence  of  the  accident.  The  petition  was 
heard  before  the  presiding  justice  of  the 
superior  court  at  Providence,  and  denied 
for  the  reason,  substantially,  that  the  stat* 
ute  does  not  apply  because  the  injury  was 
received  outside  this  state.  The  matter  is 
before  this  court  on  an  appeal  duly  taken 
by  the  petitioner  from  the  decision  of  the 
presiding  justice. 

The  question  to  be  decided  is  whether  our 
statute  gives  to  an  employee  whose  con- 
tract of  service  is  within  its  scope  the  right 
to  recover  compensation  for  injuries  result- 
ing from  an  accident  in  the  state  of  Con- 
necticut. The  petitioner  in  his  reasons  of 
appeal  says  that  the  decree  appealed  from 
''is  against  the  evidence  and    the    weight 
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thereof."  But  the  presiding  justice,  ruling 
as  above  against  the  petitioner,  and  dis- 
missing the  petition  solely  on  the  point  of 
law  stated,  made  no  findings  of  fact  upon 
the  evidence  adduced  before  him;  this 
court,  therefore,  has  before  it  upon  this  ap- 
peal only  the  question  of  law  involved  in 
the  decision  above  referred  to;  it  has  no 
jurisdiction  under  the  act  to  try  and  de- 
termine the  facts  of  the  case.  Petitioner's 
counsel  offered  no  argument  upon  this 
point;  the  argument  on  this  point  on  behalf 
of  the  respondent  by  his  counsel  is  dis- 
regarded for  the  reasons  stated. 

Since  acts  relating  to  workmen's  com- 
pensation are  of  comparatively  recent  date 
in  this  country,  the  precise  question  raised 
in  this  case  has  been  presented  to  the 
courts  of  this  country  in  comparatively 
few  instances,  and  quite  recently.  The  pre- 
siding justice,  in  his  rescript  dismissing 
this  petition,  cites  only  four  cas^s,  viz., 
Gould's  Case,  215  Mass.  480,  102  N.  £.  893, 
Ann.  Cas.  1914D,  372,  4  N.  C.  C.  A.  60; 
Johnson  v.  Nelson,  128  Minn.  158,  150  N. 
W.  620;  Hotez  v.  International  Mercantile 
Marine  Co.  83  Misc.  25,  344  N.  Y.  Supp.  355, 
and  Tomalin  v.  Pearson  [1909]  2  K.  B.  61,  78 
L.  J.  K.  B.  X.  S.  863,  25  Times  L.  R.  477, 
100  L.  T.  686,  2  B.  W.  C.  C.  1.  Of  these 
<*ases  Johnson  v.  Nelson  is  a  Minnesota  case 
decided  January  8,  1915,  and  simply  holds, 
substantially,  that  the  plainti^  was  an  ^n- 
ployee  whose  contract  of  service  related 
only  to  work  in  Wisconsin  and  was  car- 
ried out  in  that  state,  where  he  was  in- 
jured, and  that  both  he  and  his  employer 
were  subject  to  the  terms  of  the  Workmen's 
Compensation  Act  of  Wisconsin,  and  that 
his  right  of  recovery  was  governed  thereby, 
but  the  sole  remedy  of  the  plaintiif  was 
under  the  Wisconsin  act,  and  that  he  could 
not  recover  in  Minnesota.  This  case  has 
no  bearing  upon  the  question  here  under 
consideration. 

The  case  of  Hotez  v.  International  Mer- 
cantile Marine  Co.  83  Misc.  25,  144  N.  Y. 
Supp.  355  (1913),  was  for  a  marine  tort, 
where  the  complaint  charged  negligence  at- 
tempted to  be  imputed  to  the  owner  of  a 
vessel  througli  a  subordinate  officer.  The 
case  was  in  tort  for  negligence,  and  it  was 
held  that  the  Workmen's  Compensation  Act 
of  New  York  did  not  cover  the  case  of 
torts  committed  without  the  state,  and 
that  the  action  could  not  be  maintained  as 
a  common-law  action  under  the  evidence. 
This  case  has  no  application  to  the  case  at 
bar. 

The  case  of  Tomalin  v.  Pearson,  supra,  in 
the  court  of  appeal  for  England  relates  to 
the  English  Workmen's  Compensation  Act, 
and  holds  that  an  employee  injured  in  work 
done  at  Malta  under  contract  with  a  Brit- 
ish employer  has  no  right  of  recovery,  un- 
L.R.A.1917B. 


der  the  English  act,  which  by  its  terms,  aa 
interpreted  by  the  English  court,  covers 
only  injuries  received  within  the  territorial 
limits  of  the  United  Kingdom.  This  eon> 
struction  is  based  principally  upon  the 
fact  that  there  is  no  express  language  in 
the  act  to  coyer  injuries  suffered  outside 
the  United  Kingdom,  except  in  case  of  a 
limited  class  of  seamen;  and  it  appears  to 
be  held  that  this  express  extension  to  a 
limited  class  of  seamen  is  evidence  of  an 
intention  on  the  part  of  Parliament  to 
limit  the  effect  of  the  act  otherwise  aa 
above  stated.  See  also  Hicks  v.  Maxton, 
124  L.  T.  Jo.  135,  1  B.  W.  C.  C.  150; 
Schwartz  v.  India  Rubber,  Gutta  Percha  & 
Teleg.  Works  Co.  [1912]  2  K.  B.  299,  Bl 
L.  J.  K.  B.  N.  S.  780,  106  L.  T.  N.  S.  706, 
28  Times  L.  R.  331,  5  B.  W.  C.  C.  390, 
where  the  English  act  is  held  not  to  apply 
to  foreign  injuries. 

The  leading  case  in  this  country  up  to 
1913  was  Gould's  Case,  215  Mass.  480,  102 
N.  E.  693,  Ann.  Cas.  1914D,  372,  4  N.  C.  C. 
A.  60,  decided  September  12,  1913,  and  it 
was  doubtless  upon  this  authority  that  the 
presiding  justice  relied  in  his  decision,  and 
he  is,  at  first  sight,  apparently  supported 
thereby.  Since  that  time,  however,  certain 
other  cases  have  been  decided  which,  in  the 
opinion  of  this  court,  more  closely  apply  to 
our  act  and  which  we  shall  later  discuss. 
Gould's  Case,  supra,  was  a  petition  under 
the  Massachusetts  act.  The  petitioner  was 
a  citizen  resident  of  Massachusetts,  and 
made  a  contract  of  service  with  a  Massachu- 
setts corporation,  and  accepted  the  benefits 
of  the  act.  "In  the  course  of  his  employment 
he  received  the  injury  out  of  which  this  claim 
arises,  in  the  state  of  New  York.  He  was 
principally  employed  in  Massachusetts,  but 
at  times  incidentally  worked  in  New  York 
and  other  states."  After  discussing  certain 
incidental  questions  of  practice  which  are 
not  here  material,  the  court  proceeds  to 
discuss  the  construction  of  the  act,  and 
while  conceding  that  the  legislature  has 
power,  if  it  sees  fit,  to  give  the  act  such 
scope  as  to  cover  injuries  received  outside 
the  state,  finds  no  express  words  giving  it 
such  scope,  which  is  deemed  to  be  signifi- 
cant, and  then  proceeds  to  examine  ita 
provisions  in  detail  to  see  whether  there  is 
any  intent  to  be  gathered  therefrom  to 
make  the  act  apply  to  such  injuries.  At 
page  484  of  215  Mass.  the  court  says:  "A 
consideration  of  the  act  in  detail  fails  to 
disclose  any  plain  intent  to  that  end.  On 
the  contrary,  several  provisions  indicate 
solely  intrastate  operation.  Part  2,  §  19, 
provides  that  the  employee  who  has  re- 
ceived an  injury  shall  submit  himself  on 
request  to  an  examination  'by  a  physician 
or  surgeon  authorized  to  practise  medicine 
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under  the  laws  of  the  commonwealth.'    It 
hardly  can  be  inferred  from  this  language 
that   the   legislature  intended   that  physi- 
cians    or     surgeons     from     Massachusetts 
should  journey  to  the  place  of  injury,  or 
that  those  authorized  to  practise  under  the 
laws  of  other  states  should  make  the  ex- 
amination.   Part  3  of  the  act,  which  relates 
to  procedure,  and  which,  as  has  been  point- 
•ed  out,  creates  a  wholly  new    method    of 
procedure,    deals    only    with    boards    and 
courts  within  this  commonwealth.    No  pro- 
vision is  made  for  enforcing  rights  as  to 
injuries  occurring  outside  the  state.     Part 
3,  §  7,  as  amended  by  Stat.  1912,  chap.  571, 
§  12,  requires  that  the  hearings  of  the  com- 
mittee on  arbitration  'be  held  in  the  city 
or  town  where  the  injury  occurred.'    Obvi- 
ously, this  cannot  relate    to    injuries    re- 
ceived outside  this  commonwealth.    Section 
11,  as  amended  by  Stat.  1912,  chap.  571,  § 
14,  provides  that  in  the  event  of  resort  to 
the  courts,  copies  of  the  papers  shall  be 
presented  'to  the  superior    court    for    the 
county  in  which  the  injury  occurred  or  for 
the  county  of  Suffolk.'    The  words  *for  the 
county  of  Suffolk'  may  be  presumed  to  be 
Inserted  for  convenience,  as  the  offices  of 
the  Industrial  Accident  Board  are  in  Suffolk 
and  courts  are  continually  in  session  in  that 
county,  and  not  in  order  to  nmke  provision 
for    injuries    occurring    outside   the    state. 
Part  3,  §  18,  requires  the  employer,  within 
forty-eight  hours,  not  counting  Sundays  and 
legal  holidays,  after  the  accident  resulting 
in  personal  injury,   to   make    a   report  'in 
writing  to  the  Industrial  Accident  Board.' 
Part  4,  §  18,  authorizes  the  directors  of  the 
Massachusetts    Employees'    Insurance     As- 
sociation created  by  the  act,  to  make  and 
enforce  reasonable  rules  and  regulations  for 
the  prevention  of  injuries  on  the  premises 
of  the  subscribers,  'and  for  this  purpose  the 
inspectors  of  the  association  shall  have  free 
access  to  all  such  premises  during  regular 
working  hours.'    This  section  is  in  further- 
ance of  that  part  of  the  purpose  of  the  act 
as  set  forth  in  its  title  for  the  prevention  of 
industrial  injuries.    But  it  cannot  be  oper* 
ative  outside  of  Massachusetts." 

From  these  various  provisions  of  the 
Massachusetts  act  the  court  finds  an  intent 
to  confine  the  operation  of  the  act  to  acci- 
dental injuries  happening  in  the  state,  and 
that  it  is  not  applicable  to  injuries  arising 
out  of  the  state.  On  page  488  of  215  Mass. 
the  court  says:  "If  employees  and  employ- 
ers from  different  states  carry  their  domi- 
ciliary personal-injury  law  with  them  into 
other  jurisdictions,  confusion  would  ensue 
in  the  administration  of  the  law,  and  at 
least  the  appearance  of  inequality  among 
those  working  under  similar  conditions.  If 
such  a  result  had  been  intended  by  the  gen- 
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eral  court,  it  can&ot  be  doubted  that  it 
would  have  been  disclosed  in  unambiguous 
words." 

These  remarks  do  not  seem  to  be  applica- 
ble to  the  case  before  the  court,  but  seem 
to  be  used  arguendo,  in  the  general  discus- 
sion of  the  scope  and  int-ent  of  such  acts 
generally.  In  this  state  we  have  found  no 
difficulty  such  as  that  last  referred  to  in 
the  administration  of  the  law;  for  in  the 
case  of  Pendar  v.  H.  &  B.  American  Mach. 
Co.  35  R.  I.  321,  L.R.A.1916A,  428,  87  Atl. 
1,  4  N.  0.  G.  A.  600  (1913),  a  case  of  an 
injury  which  occurred  in  Massachusetts  to 
a  citizen  of  Rhode  Island  who  was  employed 
in  Massachusetts  by  a  corporation  which 
had  taken  the  benefit  of  the  act  in  that 
state,  we  held  that  "where  an  accident  oc- 
curred in  a  foreign  jurisdiction,  under 
whose  laws  plaintiff  waived  his  right  to 
bring  a  common-law  action  to  recover  by 
failing  to  give  notice  in  writing  to  his  em- 
ployer at  the  time  of  the  hiring  that  he 
claimed  his  right  to  bring  such  action, 
plaintiff  cannot  bring  in  this  state  an  action 
at  common  law  to  recover  for  the  injury." 

See  also  Johnson  v.  Nelson,  128  Minn. 
158,  160  N.  W.  620  (1915);  Albanese  v. 
Stewart,  78  Misc.  581,  138  N.  Y.  Supp. 
942;  Schweitzer  ▼.  Hamburg- Amerikanische 
Packetfahrt  Action  Gesellschaft,  149  App. 
Div.  900,  134  N.  Y.  Supp.  812;  Schweitzer 
V.  Hamburg- American  Line,  78  Misc.  448, 
138  N.  Y.  Supp.  944. 

Returning  now  to  the  specific  provisions 
of  tlie  Massachusetts  act  above  referred  to 
in  the  quotation  from  Gould's  Case,  supra, 
upon  which  the  court  principally  relies  to 
support  its  finding  that  the  Massachusetts 
act  was  intended  to  apply  solely  to  injuries 
received  within  that  state,  we  find  only 
two  of  these  provisions  which  are  the  same 
in  substance  as  are  certain  provisions  of  the 
act  of  this  state.  The  first  of  these  is  the 
provision  that  the  employee  "shall,  after 
an  injury,  at  reasonable  times  during  the 
continuance  of  his  disability,  if  so  requested 
by  his  employer,  submit  himself  to  an  ex- 
amination by  a  physician  or  surgeon  au- 
thorized to  practise  medicine  under  the 
laws  of  the  state,"  etc.  Pub.  Laws  1911-12, 
chap.  831,  art.  2,  §  21,  p.  436. 

We  do  not  find  that  this  provision  is  im- 
portant in  determining  the  intent  of  our 
law,  bearing  in  mind  at  all  times  that  our 
law  nowhere  in  terms  excludes  the  con- 
sideration of  injuries  occurring  out  of  the 
state,  but  in  broad  and  general  terms  gives 
to  the  employee  compensation  for  "personal 
injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment."  Article  2.  §  1. 
The  provision  for  examination  by  the  physi- 
cian or  surgeon  is  for  the  benefit  and  pro- 
tection of  the  employer,  and  the  a<;t  further 
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provides:  "If  such  employee  refuses  to  sub- 
mit himself  for  any  examination  provided 
for  in  this  act,  or  in  any  way  obstructs  any 
such  examination,  his  rights  to  compen- 
sation shall  be  suspended  and  his  compen- 
sation during  such  period  of  suspension  may 
be  forfeited."    Article  2,  §  21. 

Tlie  provisions  here  referred  to  are  gen- 
eral, and  apply  to  any  time  after  the  in- 
jury, during  the  pendency  of  proceedings, 
and  during  the  operation  of  the  decree, 
''during  tha  continuance  of  his  disability." 
It  is  not  impossible  for  such  examination 
to  be  made,  at  the  request  of  the  employer, 
even  in  another  state;  it  will  probably  hap- 
pen in  most  cases  that  a  resident  of  this 
state,  injured  elsewhere,  will  come  home 
for  treatment  and  for  the  prosecution  of  his 
remedy  under  the  law,  and  will  be  subject 
to  examination  here.  At  all  events  when 
the  case  arises  it  will  be  disposed  of  accord- 
ing to  the  act;  and  we  do  not  propose  fur- 
ther to  discuss  this  provision  until  it  shall 
be  necessary,  except  to  repeat  that,  in  our 
opinion,  it  is  not  of  importance  in  determin- 
ing the  general  intent  of  the  act.  See 
Rounsaville  v.  Central  R.  Co.  87  N.  J.  L. 
371,  94  Atl.  392,  infra,  where  there  is  a 
similar  provision  in  the  law,  but  no  infer- 
ence of  intent  to  confine  the  act  to  injuries 
arising  in  the  state  is  drawn. 

The  next  provisions  of  the  Massachusetts 
act,  referred  to  in  Gould's  Case,  supra,  re- 
late to  procedure,  requiring  that  hearing 
"be  held  in  the  citv  or  town  where  the  in- 
jury  occurred;"  that  papers  shall  be  pre- 
sented "to  the  superior  court  for  the  county 
in  which  the  injury  occurred,"  etc.  These 
provisions,  in  our  opinion,  furnish  the  best 
ground  in  support  of  the  decision  in  Gould's 
Case;  there  are  no  such  provisions  in  the 
Rhode  Island  act,  which  provides  (article 
3,  §  16,  p.  444)  :  "Sec.  16.  Proceedings 
shall  brought  either  in  the  county  where  the 
accident  occurred  or  in  the  county  where  the 
employer  or  employee  lives  or  has  a  usual 
place  of  business.  The  court  where  any 
proceeding  is  brought  shall  have  power  to 
grant  a  change  of  venue." 

By  the  general  provisions  of  the  act  origi- 
nal jurisdiction  of  these  proceedings  is  vest- 
ed in  the  superior  court.  From  the  provi- 
sions last  quoted  it  will  be  seen  that  there 
is  no  difficulty  about  the  jurisdiction,  and 
it  would  almost  seem  that  the  general  as- 
sembly, in  making  this  provision,  had  taken 
pains  to  provide  for  jurisdiction  in  cases 
where  the  injury  occurred  out  of  the  state. 
In  our  opinion  no  restriction  of  the  scope 
of  the  act  is  to  be  found  in  this  regard. 

The  provision  regarding  reports  of  in- 
juries is  found  in  Pub.  Laws  Jan.  1915, 
chap.  1268,  pp.  261  et  seq.,  and  in  some  re- 
spects is  similar  to  the  provision  of  the 
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Massachusetts  act  referred  to  in  Gould's 
Case,  supra.  We  do  not  regard  it  as  of  the 
slightest  importance  in  determining  the 
construction  and  scope  of  the  act  as  a  whole. 
The  other  provisions  referred  to  in  Gould's 
Case  are  not  found  in  our  act.  We  do  not 
regard  the  decision  in  Gould's  Case  as  a 
precedent  which  we  should  follow — partly 
because  of  the  differences  between  the  act 
there  discussed  and  our  act,  as  al)ove 
shown;  partly  because  we  do  not  agree  with 
certain  reasoning  tlierein  set  forth.  We 
prefer  the  broader  view  set  forth  in  certain 
cases  hereafter  cited  from  Connecticut,  Xew 
Jersey,  and  Xew  York. 

The  Workmen's  Compensation  Act  of  Con- 
necticut (Laws  1913,  chap.  138,  of  Public 
Acts;  see  also  2  Bradbury's  Workmen's 
Compensation,  p.  1144)  in  its  general  pur- 
pose, scope,  and  provisions,  with  minor 
differences  in  details,  is  very  similar  to  the 
Rhode  Island  act.  The  same  question  here 
involved  arose  under  the  act  and  was  decid- 
ed in  June,  1915,  in  the  case  of  Kennerson 
V.  Thames  Towboat  Co.  89  Conn.  367,  L.R.A. 
1916A,  436,  94  Atl.  372.  The  case  was  a 
proceeding  for  compensation  from  the  de- 
fendant, a  Connecticut  corporation,  for  the 
death  of  an  employee,  a  citizen  of  Connecti- 
cut, who  was  in  the  employ  of  the  defend- 
ant on  a  towboat,  and  whose  death  occurred 
by  drowning  in  Raritan  Bay,  New  Jersey, 
when  the  tug  on  which  he  was  employed 
foundered.  After  disposing  of  certain  con- 
tentions advanced  by  defendant  that  the 
petitioner's  claim  was  cognizable  only  in 
the  admiral tv  courts,  or  under  the  Federal 
Employers'  Liability  Act  (Act  Congreea 
April  22,  1908,  chap.  149,  35  Stat,  at  L.  65, 
Comp.  Stat.  1913,  §§  8657-8665),  and  some 
points  of  practice,  the  court  in  its  opinion 
says  (89  Conn.  374)  :  "We  come,  then,  to 
the  next  question:  whether  our  Compensa- 
tion Act  provides  for  compensation  for  in- 
juries received  outside  our  state,  and  aris- 
ing out  of  and  in  the  course  of  the  emplov«- 
ment.  The  respondent  insists  that  our  act 
has  no  extraterritorial  effect.  That  is  not 
the  precise  question  to  be  determined,  but, 
rather,  whether  our  act  provides  for  com- 
pensation, arising  out  of  a  contract  of  em- 
ployment authorized  by  our  act,  for  in- 
juries suffered  without  our  jurisdiction.  If 
our  act  authorizes  such  a  contract,  recovery 
may  be  had;  otherwise  not.  Unless  the  in- 
tention to  have  a  statute  operate  beyond 
the  limits  of  a  state  is  clearly  expressed  or 
reasonably  to  be  inferred  from  the  language 
of  the  act,  or  from  its  purpose,  subject  mat- 
ter, or  history,  the  presumption  is  that  thi* 
statute  is  intended  to  have  no  extraterri- 
torial effect.  A  like  presumption  should 
control  the  operation  of  a  contract  based 
upon  a  statutory  authority.     We    find    no 
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clearly  expressed  intention  in  our  act  that 
the  contract  authorized  should  operate  with- 
out the  state.    If  found  in  the  act,  it  must 
be  found  as  an  inference  reasonably  to  be 
inferred  from  the  language  of  the  act,  read 
in  the  light  of  its  purpose,  subject  matter, 
and  history.    In  our  search  for  such  an  in- 
tention it  is  all  important  that  we  do  not 
forget  the  remedial  character  of  the  act, 
and  that  we  construe  its  provisions  broad- 
ly and  liberally  4n  order  to  effectuate  its 
purpose.'     Powers  v.   Hotel   Bond    Co.    89 
Conn.  143,  146,  03  Atl.    245.    The    remedy 
provided  by  our  Compensation  -Act  is  substi- 
tutionary in  character,  furnishing  what  was 
purposed  to  be  a  more  humanitarian  and 
economical  system  as  a  substitute  for  one 
deemed  wasteful   to   industrial   enterprises 
and  commerce,  and  unfair  to  employees.  Its 
intent  was  to  afford  its  protection    to    all 
Connecticut  employers  and  employees  who 
might  voluntarily  choose  to  make  its  pro- 
vision for  compensation  for  injury  a  part 
of  their  contracts    of    employment.    It   as- 
sumed that  accident  is  incident  to  employ- 
ment, and  pujcposed  to  charge  its  cost,  in 
the  case  of  every  injury  not  caused  by  the 
wilful   and   serious   misconduct   or   intoxi- 
cation of  the  injured  employee,  to  the  in- 
dustry in  which   it  occurred.    It   intended 
that  the  employee  should  know  what  com- 
jiensation    he    or    his    dependents    would 
receive  in  the  event  of  injury,  and  that  pay- 
ment   should    be    made  speedily  by  a  pro- 
cedure at  once  simple  and  inexpensive.     It 
intended  that  tlie  employer  should  know  his 
liability  in  this  regard,  and   so   might   in- 
clude it  among  the  items  charged  to  opera- 
tion.   If    our   act    intends  its  contracts  <^ 
employment  to  include  compensation  for  in- 
juries occurring  only  within  our  jurisdic- 
tion, it  manifestly  defeats  its  own  ends.    In 
that  case  the  employer  may  not  charge  to 
the  industry  the  compensation  for  injuries 
occurring  without  the  state,  and    the    em- 
ployee, or  his  dependents  may  not  collect 
the  same.     Neither  employer  nor  employee 
can  know  what  portion  of  this  period  of  em- 
ployment will  be  subject  to  the  provisions 
of  the  act,  and  no  provision  for  insurance 
of  this  liability  will  be  practically  possible, 
since  it  may  not  ordinarily  be  known  what 
part  of  the  service  will  be  in  and  what  part 
out  of  the  state,  or  in  what  jurisdiction  the 
service  will  be  performed,  in  industries  and 
commercial    enterprises    engaged    in    intra- 
state and  interstate  employment.    The  state 
boundary  is  not  the  limit  of    very    many 
businesses.    To  subject  them  to  the  laws  of 
the  many  jurisdictions  in  which  they  may 
be  engaged  will  be  especially  burdensome  to 
them,  and  involve  them  probably  in  greater 
expense  and  liability  and  far  greater  dif&- 
culties  than  unf^^'r  the  old  system.    Equally 
I^K.A.1917B, 


hard  will  it  prove  to  the  employee,  since  he 
must  pursue  his  remedy  in  the  state  of  the 
accident,  or  the  Federal  coiurt  applying  that 
state's  law,  and  thus  he  may  be  brought 
under  any  one  of  many  different  Compen- 
sation Acts,  with  whoi^e  provisions  he  can- 
not hope  to  be  familiar;  some  acts  con- 
tractual in  character,  some  compulsory, 
some  optional,  and  some  ex  delicto;  and  he 
may  find  he  has  forfeited  the  benefit  of  the 
foreign  act  through  failure  to  comply  with 
its  provisions.  A  r(>ading  of  the  several 
acts  now  in  force  fx»nvinces  us  that  these 
difficulties  are  not  imaginative,  but  immi- 
nent actualities.  It  is  reasonable  to  infer 
that  our  legislature,  inaugurating  •  a  new 
system,  based  upon  humanitarian  and 
economical  considerations,  should  inten- 
tionally frustrate  the  object  of  the  nev 
j  system  and  cast  a  multitude  of  employera 
and  employees  into  a  maelstrom  of  trouble,, 
uncertainty,  and  liability!  On  the  other 
hand,  is  it  not  reasonable  to  infer  that  the 
legislature,  having  bottomed  the  right  to 
compensation  upon  contract,  deemed  unim* 
portant  the  place  of  injury,  since  it  must 
be  presumed  to  have  known  that  contract 
and  not  the  place  of  injury,  would  govern 
the  recovery.  Such  a  construction  of  the 
act  would  lift  insuperable  burdens  from  in- 
dustry and  commerce  and  workmen,  and 
give  to  each  his  course  and  the  ascertained 
fruits  of  the  contract  of  his  will.  Whether 
the  contract  shall  include  injuries  in  a 
jurisdiction  other  than  where  the  contract 
was  made  is  determined  by  the  expressions 
or  implications  of  each  act.     Section  1,  pt. 

A,  of  our  act  recites:  'In  an  action  to  re- 
cover damages  for  personal  injury,'  certain 
defenses  shall  not  be  available.  Here  is  no 
limitation  to  injuries  received  within  the 
state.  We,  through  comity,  enforce  actions 
for  injuries  received  outside  tlie  state  when 
not  against  our  law  or  public  policy.  The 
natural  construction  of  this  language  makes 
it  include  every  action  wherever  it  origi- 
nates. Section  I,  pt.  B,  recites  that,  when 
employer  and  employee  have  accepted  part 

B,  the  employer  shall  not  be  liable  to  any 
action  for  damages  for  personal  injury  sus- 
tained by  his  employee  in  the  course  of  his 
employment,  but  the  employer  shall  pay 
compensation  on  account  of  such  injury  as 
provided  by  the  act.  Do  not  the  words  'any 
action'  mean  what  they  say?  And  have  we 
any  more  right  to  insert  after  them  'within 
the  state'  than  *within  or  without  the 
state?'  In  this  section  the  ac<!eptance  of 
the  act  is,  by  its  express  terms,  a  renuncia- 
tion and  waiver  of  all  rights  and  claims 
arising  out  of  injuries  sustained  in  the 
course  of  the  employment,  except  as  speci- 
fied. It  seems  to  us  plain  that  the  rights 
and  claims  waived  are  not    merely    those 
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arising  in  Connecticut,  but  anywhere.  In  § 
8,  pt.  B,  compensation  is  required  to  be  paid 
for  'any  injury'  which  incapacitates  for 
more  than  two  weeks.  There  is  no  warrant 
for  construing  any  injury  to  consist  of  one 
arising  within  the  state.  By  §  20  every 
employer  who  has  accepted  part  B  'shall 
keep  a  record  of  such  injuries  sustained  by 
his  employees  in  the  course  of  their  employ- 
ment' and  'send  each  week  to  the  commission- 
er such  report  of  said  injuries  as  the  com- 
mission shall  require.'  It  cannot  be  that 
the  record  intended  was  solely  of  the  in- 
juries happening  within  the  state.  Obvi- 
ously it  was  intended  to  embrace  all  in- 
juries occurring  to  such  employees  every- 
where; any  other  construction  would  do 
violence  to  the  ordinary  meaning  of  the 
word  used  and  to  the  manifest  purpose  in 
keeping  the  record.  Similarly  the  notice  of 
injury  of  §  21,  and  the  voluntary  agreement 
of  §  22,  relate  to  every  injury,  and  not 
merely  those  occurring  within  the  state. 
Under  §  29,  any  employer  may  enter  into  a 
substitute  system  of  compensation  with  his 
employees  in  lieu  of  the  compensation  of 
the  act.  The  legislature  had  the  undoubt- 
ed power  to  make  the  substitute  system 
apply  to  injuries  without  as  well  as  those 
within  the  state.  Is  it  likely  that  the 
legislature  intended  a  substitute  system  ap- 
plicable to  employees  when  employed  with- 
in the  state  and  inapplicable  when  em- 
ployed elsewhere?  How  could  the  employ- 
er engaged  in  intrastate  and  interstate  em- 
ployment take  advantage  of  the  substitute 
system?  If  the  agreement  of  this  character 
had  to  be  confined  to  the  injuries  received 
in  the  state,  neither  employer  nor  employee 
would  [undertake]  it.  Practically  the  pro- 
vision for  a  substitute  system  would  be 
.  .  .  nugatory.  Certain  sections  of  the 
act  are  referred  to  as  indicating  that  the 
act  has  relation  exclusively  to  intrastate 
injuries.  Thus,  §  7,  which  requires  the  em- 
ployer to  furnish  medical  and  surgical  aid, 
and  §  23,  which  requires  the  injured  em- 
ployee to  submit  himself  to  examination  by 
a  reputable  physician,  are  said  necessarily 
to  refer  to  Connecticut  practitioners.  We 
see  no  practical  reason  why  these  sections 
may  not  refer  to  the  practitioner  without 
the  state  as  well  as  within  it.  Unless  this 
limitation  be  read  in  the  section,  the  lan- 
guage used  does  not  express  the  limitation." 
The  opinion  then  proceeds  to  discuss  cer- 
tain questions  as  to  hearings  before  com- 
missioners and  courts,  not  contained  in  the 
Rhode  Island  act,  which  are  not  material 
here,  and  proceeds  (89  Conn.  379) :  "In 
legislative  acts  inaugurating  a  new  system 
not  infrequently  are  found  contradictory 
provisions,  and  it  becomes  the  duty  of  the  j 
court  to  reconcile  them  so  far  as  it  can. 
L.R.A.1917B. 


It  does  this,  whenever  it  is  possible,  in  Bueh 
way  as  to  sustain  the  act  and  carry  out  its 
purposes.  This  we  brieve  to  be  our  present 
duty.  In  a  sense  the  injury  may  be  said  to 
have  been  sustained  in  the'  place  of  the  con- 
tract, and,  if  appeal  is  taken,  in  cases  of  in- 
jury occurring  without  the  state,  to  the 
county  of  the  contract,  the  terms  of  the 
act  will  be  reasonably  satisfied.  The  pre- 
cise question  we  are  considering  has  been 
the  subject  of  discussion  in  two  cases, — one 
under  the  New  Jersey  act,  a  contractual 
optional  act  very  similar  to  our  own,  where 
the  trial  court,  in  Deeny  v.  Wright  &  C. 
Lighterage  Co.  36  N.  J.  L.  J.  121,  con- 
strued the  contract  under  the  New  Jersey 
act  as  we  construe  these  contracts;  the 
other  under  the  Massachusetts  act,  where 
the  supreme  judicial  ooui*t  construed  their 
act  as  confined  to  accidents  within  the  state. 
Gould's  Case,  215  Mass.  480,  102  N.  £.  693, 
Ann.  Cas.  1914D,  372,  4  N.  C.  C.  A.  60. 
We  must  aocept  the  construction  accorded 
the  Massachusetts  act  by  its  supreme  ju- 
dicial court.  It  may  be  well,  however,  to 
point  out  that  the  court  does  not  state  that 
its  act  is  contractual  in  character.  That, 
as  we  have  indicated,  is  of  final  importance 
in  the  conclusion  we  reach  concerning  oiir 
own  act.  Then,  too,  under  the  Massa- 
chusetts act,  the  employee  is  merely  the 
beneficiary  under  a  contract  between  the 
employer  and  the  insured;  with  us  the  em- 
ployer and  employee  enter  into  a  contract 
relation.  In  its  reference  to  and  comment 
upon  certain  sections  of  their  act,  the  court 
says  that  these  must  be  found  within  the 
act  from  'unequivocal  language,'  or  'plain 
and  unmistakable  words,'  that  the  act  was 
intended  to  relate  to  injuries  without  the 
commonwealth.  We  have  adopted  a  broader 
rule.  We  read  our  act  in  the  light  of  the 
purpose,  subject  matter,  and  history  of  the 
act,  to  determine  whether  it  expressly  or 
by  reasonable  inference  intended  to  include 
in  its  contract  injuries  without  our  juris- 
diction. This  is  our  ordinary  rule  in  the 
interpretation  of  statutes.  The  .  .  . 
court  states  that  'the  subject  of  personal  in- 
juries received  by  a  workman  in  the  course 
of  his  employment  is  within  the  control  of 
the  sovereign  power  where  the  injury  oc- 
curs.' And  it  argues  that,  if  the  act  had 
intended  employers  and  employees  from 
different  states  to  carry  their  domiciliary 
personal  injury  law  with  them  into  other 
jurisdictions,  it  would  have  expressed  its 
intent  in  unambiguous  words.  This  argu- 
ment concerns  a  proceeding  to  enforce  an 
ex  delicto  claim,  not  one  for  compensation 
by  way  of  contract.  It  is  also  argued  that, 
if  an  act  is  given  extraterritorial  force, 
similar  effect  must  be  given  to  like  laws  of 
other  states.     If  contracts  of  employment 
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cover  oompensation  for  injuries  outside  the 
state,  recovery  for  these  will  be  governed 
by  the  usual  rules  for  the  construction  and 
enforcement  of  all  contracts.  We  should 
give  similar  effect  to  contracts  of  like  char- 
acter to  those  before  us,  though  made  under 
ft  compensation  act  of  another  jurisdiction, 
provided  they  did  not  conflict  with  our  law 
or  public  policy,  and  the  machinery  provid- 
ed for  the  ascertainment  and  collection  of 
the  compensation  could  be  used  in  our  juris- 
diction. W^here,  as  with  us,  the  determi- 
nation of  the  award  is  committed  to  a 
board  or  commission  under  a  specified  pro- 
cedure, there  will  be  serious  obstacles  to  the 
enforcement  of  the  contract  in  a  foreign 
jurisdiction.  1  Bradbury,  Workmen's  Com- 
pensation, 1914  ed.  p.  62.  If  it  should  be 
necessary  to  so  rule,  no  hardship  would  re- 
sult; the  parties  in  interest  would  be  rele- 
gated to  the  place  where  they  had  elected  to 
make  their  contract,  and  no  questions  of 
conflict  of  laws  could  arise.  At  the  base 
of  this  question  is  the  character  of  the  com- 
pensation. Mr.  Bradbury,  repudiating  his 
earlier  view,  stoutly  maintains  that,  if  the 
act  be  contractual,  the  contracts  arising 
will,  unless  a  contrary  intent  appears,  be 
found  to  cover  injuries  without  as  well  as 
within  the  state.  We  think  his  later  con- 
clusion sound,  and  one  which  will  prove 
beneficial  alike  to  employer  and  employee/' 
Also  in  June,  1915,  the  supreme  court  of 
New  Jersey  passed  upon  the  question 
whether  the  act  of  that  state  applies,  where 
the  accident  occurs  in  another  state,  in  the 
case  of  Rounsaville  v.  Central  R.  Co.  87  N. 
J.  L.  371,  94  Atl.  392.  In  this  case  the 
petitioner  was  employed  in  New  Jersey  by 
the  defendant,  a  New  Jersey  corporation. 
as  a  brakeman  on  a  train  which  went  into 
Pennsylvania,  and  was  injured  in  Pennsyl- 
vania; his  wages  were  paid  in  New  Jersey; 
it  was  held  that  his  contract  of  service  was 
»  New  Jersey  contract;  both  parties  were 
subject  to  the  New  Jersey  act.  It  was  held 
that  the  act  covered  the  case,  and  the  peti- 
tioner could  maintain  his  proceeding.  The 
New  Jersey  act  is,  in  its  general  features 
and  scope,  very  similar  to  the  Connecticut 
and  Khode  Island  acts;  the  provision  re- 
quiring the  employee  to  submit  to  medical 
tizamination  in  the  state  by  a  physician 
authorized  to  practise  medicine  in  the  state 
is  almost  the  same  in  essential  terms  as  in 
the  Rhode  Island,  and  differs  slightly  from 
the  Connecticut,  act.  See  Laws  of  N.  J. 
1011,  chap.  95,  §  17,  p.  141.  After  disposing 
of  certain  preliminary  questions,  and  decid- 
ing that  tlie  liability  of  the  employer  under 
the  act  was  contractual,  and  discussing  a 
certain  previous  decision  not  directly  in 
point,  the  court  said  (87  N.  J.  L.  374) : 
"We  are  now  dealing  with  the  simpler  ques- 
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tion,  whether  a  New  Jersey  court  will  en- 
force a  New  Jersey  contract  according  to 
the  terms  of  a  New  Jersey  statute.  The 
question  hardly  calls  for  ai)  answer.  The 
place  where  the  accident  occurs  is  of  no 
more  relevance  than  is  the  place  of  accident 
to  the  assured  in  an  action  on  a  contract  of 
accident  insurance,  or  the  place  of  death  of 
the  assured  in  an  action  on  a  contract  of 
life  insurance." 

It  is  notable  that  these  two  cases  should 
each  have  been  independently  decided  by  the 
courts  of  Connecticut  and  New  Jersey  in 
June,  1915,  and  have  reached  the  same  con- 
clusion upon  the  same  point  in  the  con* 
sideration  of  statutes  essentially  similar. 
The  latest  case  which  has  come  to  our  at- 
tention is  Post  V.  Burger,  216  N.  Y.  644, 
111  N.  E.  351,  Ann.  Cas.  191CB,  158,  10  N. 
C.  C.  A.  888  (January,  1916),  a  New  York 
case,  where  the  same  question  arose  under 
the  Workmen's  Compensation  Act  of  New 
York.  The  case  follows  substantially  the 
same  line  of  argument  and  arrives  at  the 
same  conclusion  as  the  cases  of  Kennerson 
V.  Thames  Towboat  Co.  89  Conn.  367, 
L.R.A.1916A,  436,  94  Atl.  372,  and  Roun- 
saville V.  Central  R.  Co.  supra,  both  of 
which  it  cites  with  approval.  See  also 
Beeny  v.  Wright  &  C.  Lighterage  Co.  36  N. 
J.  L.  J.  121;  1  Bradbury,  Workmen's  Com- 
pensation, pp.  50,  52  et  seq.,  cited  with  ap- 
proval in  the  Kennerson  Case,  supra,  89 
Conn.  378,  L.R.A.1916A,  436,  94  Atl.  372, 
and  in  the  Post  Case,  supra. 

We  are  of  the  opinion  that  the  reasoning 
of  the  cases  above  cited  from  New  York, 
New  Jersey,  and  Connecticut  is  quite  appli- 
cable to  the  case  at  bar;  that  under  the 
Workmen's  dlompensation  Act  of  Rhode  Is- 
land the  relation  of  employer  and  employee 
is  contractual,  and  the  terms  of  the  act  are 
to  be  read  as  a  part  of  every  contract  of 
service  between  those  subject  to  its  terms; 
that,  on  principle  and  in  reason,  and  in  view 
of  the  purpose,  scope,  and  character  of  the 
act,  it  should  be  construed  and  held  to  in- 
clude injuries  arising  out  of  the  state  as 
well  as  those  arising  within  It;  and  that  the 
weight  of  authority  upon  acts  similar  to 
our  own  gives  full  support  to  our  conclu- 
sion. Could's  Case,  supra,  stands  alone  so 
far  as  any  cases  have  come  to  our  attention, 
and  is  only  deemed  to  be  authoritative  on 
the  particular  statute  therein  considered, 
which  we  regard  as  different  from  ours  in 
many  important  respects. 

The  Superior  Court  was  in  error  in  dis- 
missing the  petition  in  this  cause,  for  the 
reasons  above  set  forth,  llie  appeal  is  sus- 
tained, the  decree  of  the  Superior  Court  is 
reversed,  and  the  cause  is  remanded  to  the 
Superior  Court  for  a  trial  upon  its  merits. 
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C.  S.  FITZPATRICK,  Admr.,  etc.,  of  Hen- 
rietta Oweni^  Deceased,  et  al.,  Appts., 

V. 

F.   M.   OWENS. 

(124  Ark.  167,  186  S.  W.  832,  187  S.  W. 

460.) 

Husband  and  wife  —  liability  of  nian 
for    killing    wife. 

Where  married  women  are,  by  statute, 
given  the  right  to  sue  and  be  sued  and  to 
enjoy  in  law  and  equity  all  rights  as 
though  sole,  a  man  wrongfully  causing  the 
death  of  his  wife  is  liable  in  damages  un- 
der a  statute  imposing  liability  in  damages 
for  wrongful  death  in  case  the  person  in- 
jured might  have  maintained  an  action  had 
death  not  ensued. 
For  other  caseSy  see  Husband  and  Wife,  111. 

<f,  in  Dig.  1-52  N.  8. 

(Wood  and  Hart,  JJ.,  dissent.) 
(May  29,    1916.) 

APPEAL  by  plaintiflfs  from  a  judgment 
of  the  Circuit  Court  for  Phillips  Coun- 
ty sustaining  a  demurrer  to  a  complaint 
and  dismissing  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  killing  of 
plaintiffs'  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bevens  &  Mundt  and  Hughes  & 
Hughes,  for  appellants: 

Where  a  married  woman  enjoys  equal  and 
separate  legal  identity  of  person,  she  has  a 
right  of  action  against  her  husband  for  a 
tort  committed  by  him  against  her  resulting 
in  her  injury. 

Brown  v.  Brown,  88  Conn.  42,  52  L.R.A. 
(N.S.)  185.  89  Atl.  889,  Ann.  Cas.  1915D, 
70;  Fiedler  v.  Fiedler,  42  Okla.  124,  52 
L.R.A.(N.S.)   189,  140  Pac.  1022. 

Messrs.  Moore,  Vineyard,  &  Satter- 
fleld,  Andrews  &  Burke,  and  Fink  & 
]>inning,  for  appellee: 

Neither  spouse  has  the  right  to  sue  the 
other  for  personal  torts. 

Peters  v.  Peters,  156  Cal.  32,  23  L.R.A. 
(N.S.)  m^K  103  Pac.  210;  Bandtield  v. 
Bandfield.  117  Mich.  80,  40  L.R.A.  757,  72 
Am.  St.  Rep.  550,  75  N.  W.  287;  Abbott  v. 

Note.  •^  The  question  as  to  the  right  of 
wife  to  sue  husband  for  personal  tort,  which 
is  apparently  regarded  in  Fitzpatrick  v. 
Owens  as  determinative  of  the  liability  of 
a  husband  for  wrongfully  causing  the  death 
of  a  wife,  is  treated  in  the  notes  to  Strom  v. 
Strom,  6  L.R.A.(N.S.)  191;  Thompson  v. 
Thompson,  30  L.R.A.(N.S.)  1153,  and  Brown 
V.  Brown,  52  L.R.A. (N.S.)  185,  and  see  later 
cases,  Lillienkamp  v.  Rippetoe,  L.R.A. 
1916B,  881,  and  Gilman  v.  Gilman,  L.R.A. 
1916B,  907. 
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Abbott,  67  Me.  304,  24  Am.  Rep.  27 :  Strom 
V.  Strom,  98  Minn.  427,  6  L.R.A. (N.S.) 
191,  116  Am.  St.  Rep.  387,  107  N.  W.  1047; 
Peters  v.  Peters,  42  Iowa,  182;  Freethy  v. 
Freethy,  42  Barb.  641;  Longendyke  v. 
Longendyke,  44  Barb.  367;  Abbe  v.  Abbe, 
22  App.  THy.  483,  48  N.  Y.  Supp.  25;  Libby 
V.  Berry,  74  Me.  286,  43  Am.  Rep.  589; 
Main  v.  Main,  46  111.  App.  106;  Nickerson 
V.  Nickerson,  66  Tex.  281:  Sykes  ▼.  Speer, 
—  Tex.  Civ.  App.  — ,  112  S.  W.  422;  Rogers 
V.  Rogers,  265  Mo.  200,  177  S.  W.  382; 
Thompson  v.  Thompson,  218  U.  S.  611,  62 
L.  ed.  1180,  30  L.R.A.(N.S.)  1153,  ai  Sup. 
Ct.  Rep.  Ill,  21  Ann.  Cas.  921;  Lillienkamp 
V.  Rippetoe,  133  Tenn.  57,  L.R.A.1016B.  881. 
177  S.  W.  628;  Mathewson  v.  Mathewaon, 
79  Conn.  23,  6  L.R.A. (N.S.)  611,  63  Atl. 
285,  6  Ann.  Cas.  1027. 

McCnlloch,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

According  to  the  allegations  of  the  com- 
plaint, plaintiff's  intestate,  Henrietta 
Owens,  was  the  wife  of  the  defendent,  F.  M. 
Owens,  and  said  parties  had,  by  a  decree  of 
the  chancery  court  of  Phillips  county,  Ar- 
kansas, been  divorced  from  bed  and  board, 
but  not  from  the  bonds  of  matrimonv,  that, 
while  the  said  relation  subsisted,  the  de- 
fendant made  a  felonious  assault  upon  said 
Henrietta  Owens  and  killed  her,  and  that, 
by  reason  of  said  wrongful  act  of  defendant, 
the  estate  of  said  decedent  and  her  next  of 
kin  suffered  injury  which  entitled  them  to 
recover  damages  in  the  large  sum  named 
in  the  complaint.  The  court  sustained  a 
demurrer  to  the  complaint  and  dismissed 
the  action  on  the  ground  that  a  right  of 
action  on  the  part  of  either  the  adminis- 
trator or  next  of  kin  was  not  set  forth.  In 
testing  the  sufficiency  of  the  complaint,  we 
must,  of  course,  accept  as  true  all  the  alle- 
gations set  forth. 

The  action  is  based  on  the  statute  which 
provides  as  follows:  ^Whenever  the  death 
of  a  person  shall  be  caused  by  wrongful  act, 
neglect  or  default,  and  the  act,  neglect  or 
default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  tx> 
maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  or  company  or  corporation 
which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death 
shall  have  beeh  caused  under  such  circum- 
stances as  amount  in  law  to  a  felony." 
Kirby's  Dig.  §  6289. 

This  court  construed  that  statute,  not  aa 
a  continuation  of  the  right  of  action  which 
the  deceased  had  in  liis  lifetime,  but  as  aris- 
ing by  the  preservation    of    the    cause    of 


FITZPATRICK  v.  OWENS. 


775 


action  which  was  in  the  deceased,  and  that, 
if  the  latter  never  had  a  cause  of  action, 
none  accrues  to  his  representative  or  next 
of  kin.  Davis  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  53  Ark.  117,  7  L.R.A.  283,  13  S.  W. 
801. 

The  question,  then,  for  determination  is 
the  one  stated  by  appellant  in  the  brief, 
whether  or  not  a  married  woman,  under  the 
statute  now  in  force  in  Arkansas,  may  main- 
tain against  her  husband  an  action  to  re- 
cover damages  for  tort  committed  by  him. 
The  cause  of  action,  if  any  exists,  arose 
since  the  enactment  of  a  statute  by  the 
general  assembly  of  1915  entitled  ''An  Act 
to  Remove  the  Disabilities  of  Married  Wom- 
«n  in  the  State  of  Arkansas,"  and  reads  as 
follows:  "Section  1.  That  from  and  after 
the  passage  of  this  act,  every  married  wom- 
an and  every  woman  who  may  in  the  future 
become  married,  shall  have  all  the  rights  to 
K'ontract  and  be  contracted  with,  to  sue  and 
be  sued,  and  in  law  and  equity  shall  enjoy 
all  rights  and  be  subjected  to  alKthe  laws 
of  this  state,  as  though  she  were  a  feme 
sole."     Acts  1915,  p,  684. 

It  is  difficult  to  find  authority  bearing 
upon  the  construction  of  this  statute;  for 
there  are  no  statutes  in  other  states  in  pre- 
cisely the  same  language,  or  enacted  under 
the  same  circumstances  as  this  statute  was 
passed.  The  disposition  of  all  the  courts  in 
the  construction  of  statutes  relating  to  the 
rights  of  married  women  Is  to  hold  tena- 
ciously to  the  rule  that  statutes  in  derogation 
of  the  common  law  must  be  strictly  con- 
strued. This  court  has  announced  that  rule 
in  many  cases,  and  has  given  it  effect  in 
confining  within  the  narrowest  possible  lim- 
its statutes  passed  by  the  legislature  to 
emancipate  married  women  from  their 
common-law  disabilities.  There  are  many 
cases  cited  on  the  brief  construing  statutes 
of  this  kind,  and  in  most  of  the  decisions 
the  statutes  were  held  not  to  give  a  mar- 
ried woman  the  right  to  maintain  an  action 
against  her  husband  for  tort.  But,  as  be- 
fore stated,  none  of  the  statutes  are  similar 
to  ours,  nor  were  they  passed  under  the 
same  circumstances.  Qne  of  the  leading 
cases  on  the  subject  is  that  of  Thompson  v. 
Thompson,  218  U.  S.  611,  54  L.  ed.  1180,  30 
L..R.A.(N.S.)  1153,  31  Sup.  Ct.  Rep.  Ill,  21 
Ann.  Gas.  921,  where  the  court  decided  that 
the  statute  of  the  District  of  Columbia  de- 
claring that  married  women  "shall  have 
power  to  engage  in  any  business,  and  to 
contract,  whether  engaged  in  business  or 
not,  and  to  sue  separately  upon  their  con- 
tracts, and  also  to  sue  separately  for  the 
recovery,  security  or  protection  of  their 
property,  and  for  torts  committed  against 
them,  as  fully  and  freely  as  if  they  were 
-unmarried,"  did  not  confer  upon  the  wife 
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the  right  to  sue  her  husband  for  damages  on 
account  of  tort  committed  by  him.  In 
reaching  that  conclusion  the  court  said  that 
"it  is  apparent  that  its  purposes,  among 
others,  were  to  enable  a  married  woman  to 
engage  in  business  and  to  make  contracts 
free  from  the  intervention  and  control  of 
the  husband,  and  to  maintain  actions 
separately  for  the  recovery,  security,  and 
protection  of  her  property,"  and  to  sue 
separately  for  torts  as  freely  as  if  she  were 
not  a  married  woman,  but  that  the  statute 
"was  not  intended  to  give  a  right  of  action 
as  against  the  husband,  but  to  aljiow  the 
wife,  in  her  own  name,  to  maintain  actions 
of  tort  which  at  common  law  must  be 
brought  in  the  joint  names  of  herself  and 
husband."  The  case  was  decided  by  a 
divided  court;  there  being  a  dissenting 
opinion  by  Mr.  Justice  Harlan,  in  which 
Justices  Holmes  and  Hughes  concurred. 
The  statute  then  under  consideration  was 
not  as  strong  in  the  enlargement  of  the 
rights  of  married  women  as  the  one  passed 
in  this  state,  but  the  opinion  of  the  court 
undoubtedly  shows  the  tendency  of  the 
court,  at  least  at  that  time,  to  restrict  as 
far  as  possible  those  statutes,  and  to  only 
follow  the  legislative  will  as  expressed  in 
the  most  irresistible  language  in  enlarging 
the  rights  of  married  women. 

There  are  statutes  in  many  st&tes  enlarg- 
ing the  rights  of  married  women  to  contract 
and  to  maintain  suits  both  upon  contract 
and  for  tort  the  same  as  that  given  by  law 
to  the  husband,  and  those  statutes  have  uni- 
formly been  construed  to  give  no  greater 
rights  than  the  husband  had,  and  therefore 
the  right  to  maintain  an  action  for  tort  was 
not  conferred,  for  the  reason  that  the  hus- 
band had  no  such  right.  Strom  y.  Strom, 
98  Minn.  427,  6  L.R.A.(X.S.)  191,  116  Am. 
St.  Rep.  387,  107  N.  W.  1047 ;  '  Schultz  v. 
Christopher,  65  Wash.  496,  38  L.R.A.(N.S.) 
780,  118  Pac.  629;  Drum  v.  Drum,  60  N.  J. 
L.  557,  55  Atl.  86;  Rogers  v.  Rogers,  265 
Mo.  200,  177  S.  W.  382. 

In  other  states  where  there  are  statutes 
authorizing  the  wife  to  contract,  either  with 
her  husband  or  with  others,  and  providing 
that  she  may  sue  or  be  sued  alone,  the 
courts  have  construed  those  statutes  to  re- 
fer solely  to  contractual  rights,  and  to  pro- 
vide a  remedy  merely  for  the  enforcement 
of  those  rights.  Peters  v.  Peters,  156  Cal. 
32,  23  L.R.A.(X.S.)  699,  103  Pac.  219;  Main 
v.  Main,  46  111.  App.  106;  Bandfield  v. 
Bandfield,  117  Mich.  80.  40  L.R.A.  758,  72 
Am.  St.  Rep.  550,  75  N.  W.  287. 

In  still  other  states  statutes  somewhat 
similar  are  held  merely  to  give  the  right  to 
sue  upon  causes  of  action  which  existed  at 
common  law,  and  ^ot  to  otherwise  enlarge 
the  common-law  rights  of  a  married  wom- 
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an.  Peters  ▼.  Peters,  42  Iowa,  182;  Abbott 
V.  Abbott,  07  Me.  304,  24  Am.  Rep.  27; 
Freethy  v.  Freethy,  42  Barb.  641. 

Counsel  for  appellee  rely,  with  mucli  ap- 
parent confidence,  on  the  decision  of  the 
supreme  court  of  Tennessee  in  the  case  of 
Lillienkamp  v.  Rippetoe,  133  Tenn.  67, 
L.R.A.1916B,  881,  179  S.  W.  628,  but  we 
think  that  decision  has  little,  if  any,  bear- 
ing on  the  construction  of  the  statute  now 
before  us.  In  that  case  the  court  construed 
a  recent  enactment  of  the  Tennessee  legis- 
lature declaring  that  married  women  '*are 
hereby  fully  emancipated  from  all  disability 
on  account  of  coverture,  and  the  common 
law  as  to  the  disabilities  of  married  women 
and  its  effects  on  the  rights  of  property  of 
the  wife  is  totally  abrogated,  and  marriage 
shall  not  impose  any  disability  or  in- 
capacity on  a  woman  as  to  the  ownership, 
acquisition,  or  disposition  of  property  of 
any  sort,  or  as  to  her  capacity  to  make  con- 
tracts and  do  all  acts  in  reference  to  prop- 
erty which  she  could  lawfully  do  if  she 
were  not  married,"  and  that  "every  woman 
now  married,  or  hereafter  to  be  married, 
shall  have  the  same  capacity  to  acquire, 
hold,  manage,  control,  use,  enjoy,  and  dis- 
pose of  all  property,  real  and  personal,  in 
possession,  and  to  make  any  contract  in 
reference  to^  it,  and  to  bind  herself  personal- 
ly, and  to  sue  and  be  sued  with  all  the 
rights  and  incidents  thereof,  as  if  she  were 
not  married,"  and  the  court  decided  that 
the  statute  did  not  confer  the  right  on  the 
wife  to  sue  the  husband  for  tort.  In  dispos- 
ing of  the  matter  the  court  said:  "We 
must  assume  that  the  legislature  had  in 
mind  in  the  passage  of  the  act  the  funda- 
mental doctrine  of  the  unity  of  husband  and 
wife  under  the  common  law,  and  the  cor- 
relative duties  of  husband  and  wife  to  each 
other,  and  to  the  well-being  of  the  social 
order  growing  out  of  the  marriage  relation, 
and  that,  if  it  had  been  the  purpose  of  the 
legislature  to  alter  these  further  than  as 
indicated  in  the  act,  that  purpose  would 
have  been  clearly  expressed,  or  would  have 
appeared  by  necessary  implication." 

All  the  statutes  of  this  character  do,  as 
stated  by  the  Supreme  Court  of  the  United 
States  in  Thompson  v.  Thompson,  supra, 
"treat  the  wife  as  a  feme  sole,  and  to  a 
large  extent  alter  the  common-law  theory 
of  the  imity  of  husband  and  wife."  The 
difficulty  is  that  the  courts,  in  their  re- 
luctance to  change  the  common-law  rules  of 
law  and  procedure,  place  too  narrow  restric- 
tions upon  the  manifest  designs  of  the  law- 
makers. There  are  two  decisions  brought  to 
our  attention  which  hold  broadly,  under 
statutes  not  near  so  strong  as  ours  in  the 
emancipation  of  married  women  from  all 
common  law  disabilities,  that  the  wife  can 
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sue  the  husband  on  account  of  torts  com- 
mitted by  him.  Brown  v.  Brown,  88  Conn. 
42,  52  L.R,A.(N.S.)  185,  89  Atl.  889,  Ann. 
Cas.  1915D,  70;  Fiedler  v.  Fiedler,  42  Okla. 
124,  62  L.R.A.(N.S.)  189,  140  Pac.  1022. 
The  Connecticut  statute  construed  in  the 
case  above  cited  merely  declared  that  "all 
property  hereafter  acquired  by  any  married 
woman  shall  be  held  by  her  to  her  sole  and 
separate  use,"  and  that  court  held  that, 
giving  that  statute  full  scope,  each  party  U> 
the  marriage  retains  his  or  her  legal 
identity  and  capacity  to  own  property,  and 
each  may  sue  or  be  sued  at  law,  not  only 
for  breach  of  contract,  but  may  sue  each 
other  for  a  tort.  In  stating  the  conclusions 
of  the  court  it  was  said:  "It  is  true  that 
courts  in  some  of  the  states  have  held  that 
statutes  more  or  less  similar  to  the  one  here 
in  question  give  a  married  woman  no  right 
of  action  against  her  husband  for  a  tort. 
They  find  in  the  statutes  construed  no  legis- 
lative intent  to  change  the  legal  status  of 
husband  and  wife  as  regards  the  legal 
identity  of  the  two,  but  simply  an  intent  to 
ameliorate  the  condition  of  the  wife  by  per- 
mitting her  to  retain  and  deal  with  her 
own  property,  and  to  contract  with,  and  sue 
and  be  sued,  by,  others  than  her  husband. 
These  courts  generally  hold  that,  unless 
there  is  an  express  provision  giving  her  the 
right  to  sue  her  husband,  she  has  no  action 
against  him  upon  contract  or  for  tort. 
.  .  .  If  the  legislative  intent  in  such  an 
enactment  is  not  to  change  the  foundation 
upon  which  the  status  of  married  persons 
was  based  at  common  law,  namely,  their 
legal  identity,  but  its  purpose  is  to  empower 
the  wife,  while  that  status  exists,  to  con- 
tract and  sue  in  her  own  name  Uke  a  feme 
sole,  it  might  well  be  held  that  language  be- 
stowing this  right  could  not  be  so  extended 
as  to  permit  her  to  contract  with  her  hus- 
band or  to  sue  him  for  a  tort,  because  the 
statute  intends  that  her  identity  shall  still 
be  merged  in  that  of  her  husband." 

The  court  then  proceeds  further  to  hold 
that  the  effect  of  the  statute  of  that  state 
with  respect  to  the  rights  of  married  people 
was  that  "the  parties  retain  their  legal 
identity,  and  their  several  rights  are  to  be 
determined  in  accordance  with  the  status 
thus  established,"  and  that,  the  wife's  sep- 
arate identity  not  being  lost  by  her  cover- 
ture, it  necessarily  resulted,  from  the  "re- 
tention of  her  legal  identity  after  coverture 
that  she  has  a  right  of  action  against  her 
husband  for  a  tort  committed  bv  him 
against  her  and  resulting  in  her  injury." 

In  the  Oklahoma  case  referred  to  the 
court  held  that  the  general  statutes  there 
declaring  that  a  woman  shall  "retain  the 
same  legal  existence  and  legal  personality 
after    marriage    as    before    marriage,    and 
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shall  receive  the  same  proteetion  of  all  her 
rights  as  a  woman,  which  her  husband  does 
as  a  man/'  gave  her  the  right  to  sue  him 
for  tort. 

It  is  unnecessary  for  us,  in  order  to  sus- 
tain the  right  of  action  of  the  plaintiffs  in 
the  present  case,  to  go  as  far  as  did  the 
Oklahoma  case,  because  that  case  is  in  con- 
flict with  the  decisions  in  those  states  which 
hold  that  a  statute  merelj  enlarging  the 
rights  of  married  women  to  those  of  the 
husband  do  not  give  her  the  right  to  sue  for 
torts.  Our  statute  must  be  construed  in  the 
light  of  previous  legislation  in  this  state, 
which  had  already  gone  very  far  towards 
complete  emancipation  of  a  married  woman 
from  all  the  common-law  disabilities  of 
coverture.  Those  statutes  provided  that 
married  women  could  own  property  of  any 
kind,  and  hold  the  same  in  their  own  right, 
and  convey  it  as  a  feme  sole;  that  she  could 
enter  into  contracts  with  reference  to  her 
separate  property,  and  sue  and  be  sued  with 
reference  thereto.  The  Act  ol  1873  (Acts 
1873,  p.  384,  §  9)  provided  that  '*any  mar- 
ried woman  may  bring  and  maintain  an 
action  in  her  own  name  for  or  on  account 
of  her  sole  and  separate  estate  or  property, 
or  for  damages  against  any  person  or  body 
corporate,  for  any  injury  to  her  person, 
character  or  property,  the  same  as  if  she 
were-  sole." 

Another  statute  conferred  upon  a  mar- 
ried woman  the  power  to  enter  into  ex- 
ecutory contracts  for  the  sale  of  her  lands 
(Act  Marcfti  10,  1896;  Kirby's  Dig.  §  6209). 
Sparks  v.  Moore,  66  Ark.  637,  66  S.  W. 
1064.  After  this  court  had  decided  in  Kies 
▼.  Young,  64  Ark.  381,  62  Am.  St.  Rep.  198, 
42  S.  W.  669,  that  the  husband  was  liable 
for  the  antenuptial  obligations  of  his  wife, 
the  legislature  changed  tiiat  rule,  thus  indi- 
cating the  further  desire  to  preserve  the 
separate  identity  of  the  wife.  Act  Feb.  1, 
1899;  Kirby's  Dig.  %  6223.  These  enact- 
ments lef-t  but  little  in  the  way  of  restric- 
tions upon  the  rights  of  married  women, 
but  the  legislature  deemed  it  proper  to  pro- 
vide further  legislation  to  completely 
emancipate  her,  and  they  did  so  by  this 
statute  which  declares  its  purpose  in  the 
broadest  terms  to  ''remove  the  disabilities 
of  married  women."  An  analysis  of  the 
language  of  the  statute  shows  that  the 
legislature  meant  to  complete  the  work  of 
emancipation  and  to  give  married  women 
all  the  rights  and  remedies  possessed  by  un- 
married women.  Tlie  words  ''to  sue  and  be 
sued,"  when  considered  by  themselves,  mere- 
ly enlarge  the  remedies  of  a  married  wom- 
an, and  do  not  enlarge  her  rights,  but  in 
considering  the  significance  of  those  words 
we  must  do  so  in  connection  with  the  words 
which  precede  and  which  follow,  and  un- 
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doubtedly  the  use  of  those  words  serves  to 
give  a  remedy  for  all  the  rights  found  to 
have  been  enlarged  by  the  preceding  words 
and  those  which  follow.  Now,  the  preceding 
words  confer,  in  imqualified  terms,  the  right 
of  the  married  woman  "to  contract  and  be 
contracted  with,"  an(^  the  words  which  fol- 
low declare  in  the  very  broadest  terms  her 
right  "in  law  and  equity"  to  "enjoy  all 
rights  and  be  subjected  to  all  the  laws  of 
the  state  as  though  she  were  a  feme  sole." 
If  this  language  be  given  any  effect  at  all 
in  the  light  of  preceding  statutes  enlarging 
the  rights  of  the  married  woman,  it  neces- 
sarily means  that  a  married  woman  is  to 
enjoy  in  law  and  equity  all  the  rights  which 
she  would  enjoy  if  she  still  remained  a 
single  woman,  and  that  with  respect  to  those 
rights  she  may  sue  and  be  sued. 

The  inquiry  arises  whether  the  language 
of  the  statute  giving  her  only  such  rights 
and  remedies  as  she  would  enjoy  if  she  were 
a  feme  sole  necessarily  excludes  the  right  to 
maintain  a  suit  against  her  husband  for  the 
reason  that,  if  she  were  a  feme  sole,  she 
would  have  no  husband  to  sue,  and  therefore 
it  is  not  iiH^ended  to  give  her  any  greater 
right  than  she  would  have  if  she  were  a  feme 
sole.  We  scarcely  think  that  the  lawmakers 
had  that  in  mind;  for  they  were  dealing  en- 
tirely with  enlarged  rights  and  remedies  of 
a  married  woman,  and  it  was  evidently 
meant  to  confer  upon  her  the  enjoyment  of 
those  rights  and  remedies,  even  against  her 
husband,  the  same  as  if  she  were  unmarried. 

We  are  convinced,  therefore,  that  this  was 
the  intention  of  the  lawmakers,  and  it  would 
be  doing  violence  to  their  manifest  purpose 
to  further  apply  the  rule  of  restriction  on 
account  of  the  statute  being  in  derogation  of 
the  common  law,  and  to  hold  that  a  married 
woman  has  no  right  of  action  against  her 
husband.  W^e  have,  as  has  been  so  often 
said  by  this  and  other  courts,  nothing  to  do 
with  the  policy  of  the  law;  for  that  is  con- 
trolled entirely  by  the  legislative  branch  of 
government.  It  cannot  be  said  that  there  is 
any  such  fixed  policy  on  the  subject  that  the 
legislature  has  not  the  power  to  change. 
As  to  the  policy  of  such  a  statute  the  Con- 
necticut court,  in  the  case  referred  to,  said: 
"The  danger  that  the  domestic  tranquillity 
mav  be  disturbed  if  husband  and  wife  have 
rights  of  action  against  each  other  for  torts, 
and  that  the  courts  will  be  filled  with  ac- 
ticms  brought  by  them  against  each  other  for 
assault,  slander,  and  libel,  as  suggested  in 
some  of  the  cases  cited  in  behalf  of  the  de- 
fendant, we  think  is  not  serious.  So  long  as 
there  remains  to  the  parties  domestic  tran- 
quillity, while  a  remnant  is  left  of  that  af- 
fection and  respect  without  which  there  can- 
not have  been  a  true  marriage,  such  actions 
will  be  Impossible.    When  the  purposes  of 
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the  marriage  relation  have  wholly  failed  by 
reason  of  the  misconduct  of  one  or  both  of 
the  parties,  there  is  no  reason  why  the  hus- 
band or  wife  should  not  have  the  same  reme- 
dies for  injuries  inflicted  by  the  other  spouse 
which  the  courts  would  give  them  against 
other  persons.  Courts  are  established  and 
maintained,  to  enforce  remedies  for  every 
wrong,  upon  the  theory  that  it  is  for  the 
public  interest  that  personal  differences 
should  thus  be  adjusted  rather  than  that  the 
parties  should  be  left  to  settle  them  accord- 
ing to  the  law  of  nature.  No  greater  public 
inconvenience  and  scandal  can  thus  arise 
than  would  arise  if  they  were  left  to  an- 
swer one  as{«ault  with  another  and  one 
slander  with  another  slander,  until  the  pub- 
lic peace  is  broken  and  the  criminal  law 
invoked  against  them." 

Again  it  is  said  against  this  construction 
of  the  statute  that  it  confers  a  greater  right 
upon  the  wife  than  it  does  upon  the  hus- 
band. That  may  be  true,  and  still  the  stat- 
ute is  in  accord  with  previous  legislation 
on  the  subject  which  gives  the  wife  greater 
rights  than  the  husband.  It  was  within  the 
power  of  the  legislature  to  give  the  wife 
new  rights  without  conferring  reciprocal 
rights  upon  the  husband,  and  that  view  of  it 
does  not  militate  against  the  validity  of  the 
statute,  nor  does  it  prevent  that  construc- 
tion being  placed  upon  it. 

Upon  the  whole,  we  ar^  convinced  from 
t)ie  language  of  this  statute  and  the  fact 
that  it  was  enacted  to  add  something  more 
to  the  whole  sum  of  the  law  on  that  subject 
that  the  statute  meant  to  give  the  wife  the 
right  to  maintain  an  action  against  her  hus- 
band, either  upon  contract  or  for  tort. 

The  conclug^ion  of  the  Circuit  Court  was 
therefore  erroneous,  and  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer,  and  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Hart  J.,  dissenting  (July  10,  1916): 
I  do  not  think  the  construction  placed 
upon  the  act  under  consideration  is 
justified  by  its  language,  and  it  seems  to 
me  that  the  construction  is  opposed  to 
the  trend  of  our  former  decision  relat- 
ing to  the  question.  In  the  case  of  Kies 
V.  Young,  04  Ark.  381,  62  Am.  St.  Rep.  198, 
42  S.  W.  669,  the  court  expressly  recognizes 
the  rule  in  the  construction  of  married 
women  acts  to  be  that,  where  the  legislature 
does  not,  by  express  words  or  by  clear  impli- 
cation, express  an  intention  to  repeal  tlie 
existing  law  in  regard  to  married  women, 
the  presumption  is  that  they  intended  the 
rule  should  remain. 

The  court  said  that  the  common-law  unity 
of  husband  and  wife  still  exists  in  this  state 
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except  BO  far  as  the  legislative  purpose  to 
change  it  has  been  expressed  l^  statute. 
The  statute  under  consideration  is  as  fol- 
lows: "Section  1.  That,  from  and  after  the 
passage  of  this  act,  every  married  woman> 
and  every  woman  who  may  in  the  future  be- 
come married,  shall  have  all  the  rights  to 
contract  and  be  contracted  with,  to  sue  and 
be  sued,  and  in  law  and  equity  shall  enjoy 
all  rights  and  be  subjected  to  all  the  laws 
of  this  state,  as  though  she  were  a  feme 
sole."    Acts  1015,  p   684. 

Reliance  seems  to  be  placed  in  the  decision 
of  the  majority  in  the  dissenting  opinion  of 
Judge  Harlan  in  Thompson  v.  Thompson^ 
218  U.  S.  611,  64  L.  ed.  1180,  30  L.R.A. 
(N.S.)  1153,  31  Sup.  Ct.  Rep.  Ill,  21  Ann. 
Cas.  921.  A  statute  governing  the  District 
of  Columbia  was  under  consideration  in 
that  case,  and  it  specially  provided  tliat 
married  women  might  sue  for  torts  com- 
mitted against  them  as  fully  and  freely  as 
if  they  were  unmarried ;  and  Judge  Harlan's- 
dissetit  was  based  upon  this  special  provi- 
sion of  the  statute.  I  think  that  an  examin- 
ation of  his  dissenting  opinion  will  lead  to 
the  conclusion  that,  had  it  not  been  for  this 
special  provision,  he  would  not  have  dis- 
sented from  the  majority  opinion. 

The  first  part  of  our  act,  providing  that 
married  women  shall  have  all  rights  to  con- 
tract and  be  contracted  with,  to  sue  and  be 
sued,  I  think  gives  her  the  right  to  .make 
contracts  with  her  husband,  as  well  as  with, 
third  persons,  and  to  sue  or  be  sued  by  him, 
as  well  as  others,  in  regard  to  such  con- 
tracts. Before  the  passage  of  the  act,  b^^- 
the  common  law,  a  husband  and  wife  were 
deemed  to  be  one  person,  and  no  suit  at  law 
of  anv  character  could  be  maintained  bv 
one  against  the  other  in  this  state.  Suits 
between  a  husband  and  wife,  however,  liav^e 
long  been  permitted  in  equity. 

It  seems  to  me  that  the  object  of  the 
statute  was  the  placing  of  the  husband  and 
wife  upon  an  equal  footing  in  regard  to  the 
making  of  contracts  and  ascertaining  their 
rights  thereunder.  Under  the  common  law, 
the  husband  did  not  have  the  right  to  sue 
the  wife  for  a  tort.  I  do  not  think  the  lan- 
guage of  the  present  statute  indicates  a 
legislative  intent,  "to  make  a  departure  front 
the  common  law  so  radical  and  so  opposed 
to  its  general  policy,  as  the  authorization 
of  a  suit  by  the  husband  or  wife  against 
the  other  for  injuries  to  the  person  or  cliar- 
acter."  See  Peters  v.  Peters,  15a  Cal.  32. 
23  L.R.A.(N.S.)  699,  103  Pac.  219.  lu  tlio 
case  of  Jackson  v.  Williams,  92  Ark.  486. 
25  L.R.A.(X.S.)  840,  123  S.  W.  751,  it  wa^ 
held  that  a  husband  was  liable  for  a  tort 
of  the  wife  not  committed  in  his  presentx^ 
and  the  ruling  was  based  upon  tlic  unity  of 
person  in  husband  and  wife.    But  it  is  said 
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that  no  force  can  be  given  to  the  latter  part 
of  tlie  aection,  unless  the  conetruction  placed 
upon  the  act  by  the  majority  opinion  is 
adopted.  It  can  be  said,  with  equal  force, 
that  all  the  language  preceding  that  is  use- 
less, if  the  opinion  of  the  majority  is  adopt- 
ed; because  if  the  language  of  the  latter  part 
of  the  section  is  broad  enough  to  include 
suits  by  the  wife  against  the  husband  for 
personal  torts,  it  is  certainly  broad  enough 
to  include  suits  by  her  against  him  on  con- 
tracts, and  it  was  entirely  useless  to  have 
embodied  the  language  used  in  the  first  part 
of  the  section  in  the  statute.  It  is  our  duty 
to  give  force  and  effect  to  every  part  of 
the  statute,  if  w^e  can  do  so  witliout  doing 
violence  to  its  language.  I  think  the  first 
part  of  tire  section  gives  the  wife  the  right 
to  contract  and  be  contracted  with  by  her 
husband  and  tliat  the  words  "sue  and  be 
sued"  have  relation  to  such  contracts,  and 
that  the  latter  part  of  the  section,  which 
provides  that  'in  law  and  equity  shall 
enjoy  all  the  rights  and  be  subject  to  the 
laws  of  this  state  as  though  a  ferae  sole," 
was  intended  to  remove  the  rigor  of  our 
former  rule  in  regard  to  making  the  hus- 


band liable  for  torts  of  his  wife  not  com- 
mitted in  his  presence,  and  other  matters  of 
that  kind.  I  believe,  however,  it  was  the 
intention  of  the  lawmakers  to  still  preserve 
the  legal  unity  of  husband  and  wife,  and 
that  marriage  still  "acts  as  a  perpetually 
operating  discharge  of  all  wrongs  between 
man  and  wife,  committed  by  one  upon  the 
other."  In  other  words,  if  the  legislature 
had  intended  such  a  radical  departure  from 
the  rule  as  it  now  exists  as  indicated  by  the 
majority  opinion,  it  would  have  said  so 
in  plain  terms.  Many  cases  might  be  cited 
to  show  that  statntes  broader  than  ours 
have  not  conferred  upon  husband  and  wife 
the  right  to  sue  each  other  for  personal  tort. 
l>ut  my  dissent  is  based  upon  what  I  be- 
lieve to  be  an  adherence  to  the  principles 
of  law  heretofore  decided  by  this  court.  I 
have  no  regret  that,  by  judicial  construction, 
the  rules  of  the  common  law  on  this  subject 
"have  gone  to  that  bourne  from  which  no 
traveler  returns,  where  they  must  rest  un- 
distinguished by  a  single  tear  shed  for  their 
departure.' 


» 


Wood,  J.,  concurs  in  this  dissent. 


KBSKTUCKY  COURT  OP  APPEALS.     1 

CITY  OF  DAYTON,  Appt., 

V. 

TRUSTEES  OF  SPEEBfi  HOSPITAL. 

(165  Ky.  56,  176  S.  W.  361.) 

Tax  —  hospital  —  exactingr  pay  for  serv- 
ices —  effect. 

That  a  charge  Is  made  for  services  ren- 
dered by  a  hospital  to  help  defray  its  ex- 
penses does  not  render  it  taxable  if  it  was 
founded  by  funds  donated  for  that  purpose, 
and  is  operated  as  a  public  charity. 
For  other  cifses,  see  Taaea,  /.  /,  3,  in  Dig 

i-52  N.  8, 

(May  26,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Campbell  Coun- 
ty dismissing  its  petition  filed  to  procure  a 
sale  of  the  hospital  of  which  defendants 
were  trustees,  in  satisfaction  of  taxes  as- 
sessed against  it.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hubbard  Schwartz  for  appellant. 

Messrs.  Kelly  &  Resenstein  for  appel- 
lees. 


Note.  —  On  the  question  of  requiring  pay- 
ment from  inmates  as  affecting  right  of 
charitable  institution  to  public  aid  or  ex- 
emption from  taxation,  see  annotation  fol- 
lowing this  case,  post,  782. 
J..R.A.19J7B. 


Hurt,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  of  the  city  of  Dayton, 
Kentucky,  from  a  judgment  rendered  by  the 
Campbell  circuit  court,  in  an  action  by  the 
city  against  J.  O.  Jenkins,  John  L.  Phythian, 
and  W.  E.  Senour,  tnistees  of  tlie  Speers 
Hospital,  in  which  the  city  sought  to  pro- 
cure a  decree  of  sale  of  the  hospital  in  satis- 
faction of  taxes  assessed  against  it  by  the 
ofRcials  of  the  city  for  the  years  1910  and 
1011.  The  defense  offered  by  the  appellees 
was  that  the  hospital  was  an  institiition  of 
purely  public  charity,  and  the  case  result- 
ed in  a  judgment  dismissing  the  petition  of 
appellant.  The  case  was  tried  upon  an 
agreed  statement  of  facts,  whicli  are,  in 
substance,  that  the  taxes  for  the  benefit  of 
the  city  were  regularly  levied  upon  the 
hospital  for  the  years  mentioned,  in  the  first 
of  which  years  the  taxable  value  of  which  it 
was  assessed  was  $28,000,  and  the  second 
year  $38,000,  and  the  whole  amount  sought 
to  be  recovered  was  $1,100.50,  as  taxes  due 
from  it  to  the  city  for  the  years  mentioned. 
The  hospital  was  ifounded  by  funds  set  apart 
for  that  purpose  by  the  will  of  Elizabeth 
L.  Speers,  who  died  in  1804,  and  whose  will 
was  duly  probated  October  20,  1894.  The 
item  of  the  will  which  set  apart  the  funds 
for  the  erection  and  maintenance  of  the 
hospital,  after  providing  that  the  various 
specific  legacies  devised  in  the  will  to  vari- 
ous persons  should  be  paid,  and  all   costs 
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and  expenses  incident  to  the  settlement  of  i 
her  estate  "conveyed  and  transferred  the  I 
entire  balance  of  her  estate,  real,  personal, 
and  mixed,  of  every  kind,  wherever  situated, 
to  Dr.  B.  K.  Rachford,  Dr.  C.  B.  Schoolfield, 
and  William  G.  Pickering,  as  trustees,  in 
trust,  for  the  establishment  and  mainte- 
nance of  a  hospital  in  the  city  of  Dayton, 
Campbell  county,  Kentucky.  Said  hospital 
to  be  erected  and  maintained,  and  conducted 
in  such  a  manner,  and  upon  such  plan  as,  in 
their  judgment,  would  do  the  greatest  good. 
Said  trustees  shall  annually  report  all  of 
their  acts  and  doings  to  the  highest  court 
in  said  county,  having  original  equitable 
jurisdiction,  and  all  vacancies  in  said 
trustees  shall  be  filled  by  said  court.  Said' 
court  shall  require  from  said  trustees  prop- 
er bonds,  for  the  performance  of  their  duties, 
and  it  may  allow  them  annually,  out  of  the 
trust  funds,  a  just  and  fair  compensation 
for  their  labor,  etc." 

In  pursuance  to  the  trust  thus  created,  the 
trustees  and  their  successors  erected  the 
hospital  at  a  cost  of  about  $72,000,  which 
left  real  estate  of  the  value  of  $14,200  situ- 
ated in  Ohio,  which  also  passed  into  the 
hands  of  the  trustees.  The  receipts  of  the 
hospital,  with  the  rents  of  the  property  in 
Cincinnati,  were  not  sufficient  to  pay  its 
operating  expenses,  and  its  doors  were 
closed,  but  in  1001  the  present  trustees  were 
appointed,  and  they  applied  to  the  Campbell 
circuit  court  for  permission  to  borrow  $6,000 
to  pay  its  debts,  and  $2,000  additional  with 
which  to  make  needed  repairs.  The  trustees 
borrowed  the  $8,000  from  J.  J.  Ellerhorst, 
and  thereafter  they  borrowed  from  Eller- 
horst $2,250  additional,  making  $10,250,  to 
secure  which  they  gave  a  mortgage  for  that 
Slim  upon  the  real  estate  situated  in  Cincin- 
nati, Ohio;  and,  while  the  income  from  that 
property  did  not  quite  pay  the  interest  on 
the  Kllerhorst  mortgage,  he  accepted  same 
in  full  satisfaction  of  it.  In  1909  it  be- 
came necessary  to  provide  a  more  commodi- 
ous and  convenient  building  for  the  nurses 
at  the  hospital,  and  the  trustees  again  ap- 
plied to  the  Campbell  circuit  court  and  re- 
reeeived  permission  to  borrow  $20,000  for 
that  purpose,  and  to  secure  it  by  a  mortgage 
upon  the  hospital  itself.  $16,453.36  of  this 
fund  was  expended  in  erecting  the  necessary 
additional  building,  and  the  remaining  $3,- 
546.64  was  put  in  the  treasury  of  the  hos- 
pital, and  used  to  pay  accumulated  debts 
and  the  operating  expenses  of  the  institu- 
tion. There  was  another  debt  of  $1,000  due 
one  Langendorfer,  incurred  in  building  the 
nurses'  addition  to  the  hospital,  and  Lan- 
gendorfer had  secured  his  claim  by  filing  a 
mechanic's  lien  upon  the  hospital  property, 
and  to  satisfy  this  claim  the  circuit  court 
authorized  the  trustees  to  place  another 
L.R.A.1917B. 


mortgage  upon  the  property  for  that  sum, 
which  was  done  in  1912.    The  average  num- 
ber of  patients  cared  for  in  the  hospital 
each  day  in  1910  was  thirty-three,  of  which 
number  nineteen  were  private  patients  and 
fourteen  public  patients,  and  the  average 
number  of  patients  cared  for  in  1911  each 
day  was  twenty-seven,  of  which  number  four- 
teen were  private  patients  and  thirteen  were 
public  patients.     In  the  year  1910  the  city 
of  Dayton  sent  to  the  hospital  and  paid  for 
twenty    patients,   who   remained    there   an 
aggregate  of  three  hundred  fifty-eight  days, 
and   in    1911    it   sent   twenty-one   patients 
to  the  hospital,  who  remained  an  aggr^ate 
of  four  hundred  thirty-two  days.     Private 
patients  are  those  who  enter  the  hospital 
and  pay  from  their  own  resources  for  their 
room,    board    and    nursing    and    pay    the 
physician  for  professional  services  rendered 
them  directly.     The  profit,  if  any,  derived 
from  the  care  of  these  private  patients,  for 
their  rooms>  board  and  nursing,  goes  into 
the  general  fund  of  the  hospital,  and  is  used 
for   maintaining  the  hospital.     Public   pa- 
tients are  described  as  those  who  come  of 
their  own  accord,  or  are  sent  by  the  author- 
ities of  the  cities  of  Dayton,  Bellevue,  and 
Newport,  and  Campbell  county.    All  publie 
patients  are  reoeived  and  treated  in  the  pub- 
lic wards.    No  patients  are  kept  in  the  hos- 
pital without  charge,  but  some  patients  who 
come  of  their  own  accord  fail  to  pay  their 
bills.     All  public  patients  receive  medical 
attention  at  the  hands  of  the  members  of 
the  hospital  staff  free  of  charge  to  them, 
and  one  interne  is  on  duty  at  all  times,  and 
hie  services  are  also  given  to  the  p«tients. 
The  hospital  trustees  serve,  and  have  always 
served,   without   compensation.     When   the 
hospital  first  began  operation,  a  number  of 
rooms  were  furnished  by  charitably  inclined 
persons  and  organizations,  and  since  that 
time  other  rooms  have  been  furnished  in  a 
similar   manner.     The   hospital   each   year 
receives  from  various  sources  charitable  con- 
tributions in  the  way  of  beds,  towels,  furni- 
ture, food  supplies,  and  various  necessities, 
which  have  been  used  for  the  benefit  of  all 
the  patients  in  the  operation  of  the  hospital. 
The  hospital  is  located  in  the  central  part 
of  Dayton,  and  has  the  benefit  of  the  sewer- 
age system  of  the  city  of  Dayton,  and  such 
police  and   fire  protection  as   is  furnished 
any  other  building  in  the  city.    The  hospital 
pays  the  same  for  water,  gas,  and  electric 
light  and  power  service  as  is  paid  by  other 
consumers.    Each  year  during  its  operation 
the  hospital  has  received  contributions   of 
money,  which  are  used  in  the  operation  of 
the  hospital. 

The    agreed    statement   of    facts   further 
shows    that    for   several    voars    before    the 
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Tear  1010  the  cities  of  Dayton  and  BeUevue 
contributed  annually  to  the  hospital  the  sum 
of  $1,000,  and  the  city  of  Newport  contrib- 
uted annually  to  tUe  support  of  the  hos- 
pital $3,000,  and  the  county  of  Campbell  con- 
tributed annually  the  sum  of  $1,000.  These 
contributions  were  made  to  the  hospital  up- 
on conditicm  that  the  indigent  sick  of  the 
three  cities  named  and  of  the  county  were 
to  be  received  at  the  hospital  and  treated 
there  without  oharge  to  them.  This  plan 
continued  for  several  vears,  when  it  was 
changed,  so  that  the  cities  of  Dayton,  Belle- 
vue,  and  Newport  paid  $1.05  per  day  for 
each  indigent  person  sent  to  the  institution 
by  them;  but  in  the  year  1913  the  city  of 
Newport  paid  $3^00  for  that  year,  while 
the  county  of  Campbell  continued  to  donate 
$1,000  per  year,  as  theretofore.  The  hospi- 
tal trustees  have  given  to  the  cities  of  Dayton 
and  Bellevue  notice  that  after  March  1, 
1914,  the  rate  to  be  paid  for  each  patient 
per  day  was  to  be  $1.20.  The  actual  cost 
per  day  for  caring  for  each  patient  has  been 
$1.28  per  day.  During  the  year  1910,  in 
addition  to  the  public  patients  received  from 
the  three  cities  named  and  Campbell  coun- 
ty, three  persons  came  of  their  own  accord, 
who  remained  an  aggregate  of  twenty  days, 
and  in  1911  three  such  patients  were  treated 
for  an  aggregate  of  thirty-three  days. 

It  was  also  agreed  that  the  earnings  of 
the  hospital  for  the  year  ending  August  31, 
1909,  for  board,  operating,  nursing,  rents, 
donations,  miscellaneous  receipts  of  all 
kinds,  and  discounts  earned,  amounted  to 
$18,720.69,  while  its  expenses  for  the  same 
time  for  wages,  provisions,  fuel,  water,  light, 
surgical  supplies,  drugs,  house  supplies,  re- 
pairs, interest,  insurance,  and  general  ex- 
penses amoimted  to  $17,032.89,  which,  after 
deducting  $861.45  for  persons  treated  free 
of  charge,  left  a  balance  in  favor  of  the  in- 
stitution of  $826.35.  For  the  year  ending 
August  31,  1910,  the  receipts  of  the  hospital 
amounted  to  $18,067.03,  and  deducting  the 
expenses  for  the  same  period  from  it  left  a 
net  deficit  for  the  same  year  of  $147.87,  and 
deducting  the  expenses  from  the  earnings 
for  the  year  ending  August  31,  1911,  showed 
a  net  gain  for  the  year  of  $184.14.  A  state- 
ment of  the  earnings  and  expenses  for  the 
year  ending  August  81,  1912,  showed  a  net 
balance  in  favor  of  the  institution  of  $126.- 
43. 

This  court,  in  Kentucky  Female  Orphans' 
School  V.  Louisville,  100  Kv.  470,  40  L.R.A. 
119,  36  S.  W.  921,  and  in  Widows'  &  Or- 
phans' Home  V.  Com.  126  Ky.  386,  16  L.R.A. 
<N.8.)  829,  103  S.  W.  364,  quoted  with  ap- 
proval from  the  case  of  Episcopal  Academy 
V.  Philadelphia,  160  Pa.  565,  25  Atl.  55,  j 
wherein  it  laid  down,  among  others,  the  two  I 
following  rules  by  which  to  determine 
L.R.A.1917B. 


whether  an  institution  was,  one  of  purely 
public  charity: 

"First.  Whatever  is  done  or  given  gratui- 
tously in  relief  of  the  public  burdens  or  for 
the  advancement  of  public  good  is  a  public 
charity.  Where  the  public  is  the  beneficiary, 
the  charity  is  public,  and  where  no  private 
or  pecuniary  return  is  reserved  to  the  giver 
or  to  any  particular  person,  but  all  the  bene- 
fits resulting  from  the  gift  or  act  go  to  the 
public,  is  a  purely  public  charity;  the  word 
'purely'  being  equivalent  to  'wholly.' " 

**^Tliird.  An  institution  founded  and  en- 
dowed as  a  purely  public  charity  does  not 
lose  its  character  as  such,  under  the  tax 
laws,  if  it  receives  a  revenue  from  the  re- 
cipients of  its  bounty  sufficient  to  keep  it 
in  operation." 

In  the  case  of  Gerke  ▼.  Purcell,  25  Ohio 
St.  229,  the  Ohio  supreme  court  said :  ''When 
the  charity  is  public,  the  exclusion  of  all 
idea  of  private  gain  or  profit  is  equivalent, 
in  effect,  to  the  force  of  'purely,*  as  applied 
to  public  charity  in  the  Constitution." 

And  the  test  of  purely  public  charity  is 
the  object  for  which  it  was  founded.  If  it 
was  for  the  general  public  good,  and  not  for 
private  gain,  and  was  so  conducted  that  the 
public  received  all  the  benefits  of  it,  it  is  a 
purely  public  charity.  Donohugh  v.  Library 
Co.  86  Pa.  306. 

By  the  will  of  Elizabeth  Speers,  the  funds 
for  the  establi^ment  and  maintenance  of 
this  hospital  in  the  city  of  Dayton  were  set 
apart  by  her,  and  the  hospital  to  be  erected 
and  maintained  was  to  be  conducted  in  such 
a  manner  and  upon  such  a  plan  as,  in  the 
judgment  of  the  trustees,  would  do  the 
greatest  good.  No  provision  is  in  the  will 
providing  that  the  funds  so  set  apart  should 
ever  revert  to  any  private  person,  or  should 
in  any  event  ever  be  used  for  any  purpose, 
except  the  one  designated  in  the  will.  The 
title  to  the  property  is  vested  in  trustees 
who  have  no  personal  interest  in  the  prop- 
erty whatever,  and  in  the  case  of  vacancies 
in  the  office  of  trustees  the  vacancies  must 
be  filled  by  the  circuit  court  of  the  county. 
The  purpose  of  the  donor  was  to  create  a 
pure  charity,  and  the  fund  was  placed  in 
the  service  of  the  pnblio  without  any  view 
to  provide  gain  for  any  one.  The  nursing 
and  medical  treatment  of  the  indigent  sick, 
and  of  those  whose  pecuniary  circumstances 
are  such  as  will  not  justify  an  expenditure 
of  more  than  a  small  sum  for  medical  and 
surgical  treatment,  and  nursing  and  caring 
while  sick,  is,  without  question,  a  public 
charity^  if  the  doors  of  the  institution  are 
open  to  all  persons  alike.  It  is  always  the 
duty  of  the  state  to  provide  for  its  indigent 
sick. 

It  does  not  appear  that  it  was  ever  intend- 
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ed  that  any  private  gain  should  result  to 
any  person  in  the  operation  of  the  trust 
created  by  the  donor  in  setting  apart  the 
fund  for  the  erection  and  maintenance  of 
the  hospital.  The  supervision  of  its  opera- 
tion was  given  to  the  court  of  the  highest 
equitable  jurisdiction  in  the  county,  and  the 
power  to  name  the  trustees  was  vested  in  the 
same  tribunal;  thus  stamping  it  with  evi- 
dences of  its  public  character.  In  its  opera- 
tion no  one  has  been  excluded  from  its 
benefits.  The  county  in  which  it  is  situated 
and  the  near-by  cities  have  used  it  as  an 
instrumentality  to  care  for  their  indigent 
sick,  and  to  procure  surgical  and  medical 
treatment  for  them.  It  is  true  the  county 
and  cities  have  compensated  the  institution 
for  the  care  and  treatment  of  their  poor 
and  friendless  sick,  but  in  a  sum  less  than 
the  actual  cost  to  the  institution  for  caring 
for  them.  One  half  of  the  inmates  have 
received  the  services  of  the  physicians,  as 
well  as  the  nursing  and  their  board,  free  of 
any  charge  to  them.  While  a  charge  is 
made  against  every  patient  other  than  the 
cnes  who  are  consigned  there  by  the  county 
or  cities,  it  does  not  appear  that  any  one 
has  ever  been  turned  away  or  excluded  from 
its  benefits  because  of  poverty  or  inability 
to  pay  for  the  benefits.  Private  patients  are 
received,  who  pay  the  institution  for  their 
rooms,  boarding,  and  nursing,  and  pay  their 
physicians  for  their  treatment,  but  the  funds 
received  from  this  source  are  all  devoted 
to  the  general  expenses  of  the  hospital.  A 
building  and  grounds  and  furniture  are  not 
adequate  to  maintain  a  hospital.  The 
nurses  must  be  paid,  fuel  and  lights,  water 
and  food,  provided,  and  some  one  to  superin- 
tend and  direct  the  operations  of  tiie  hospi- 
tal. The  fact  that  the  institution  receives 
a  revenue  from  the  recipients  of  its  bounty 


sufficient  to  keep  it  in  operation  does  not 
take  from  it  its  character  as  a  purely  pub- 
lic charity,  where  it  was  found  and  en- 
dowed as  such,  and  when  all  of  the  receipts 
go  to  providing  for  the  purposes  for  which 
it  was  erected  and  maintained.  The  muni- 
cipalities and  the  county  itself  in  which  the 
institution  is  located,  and  whose  duty  it 
is  to  care  for  the  indigent  sick  of  each  of 
them,  respectively,  have,  by  its  use,  been 
saved  the  burden  of  erecting  an  institution 
of  the  kind  of  their  own,  or  otherwise  car- 
ing for  such  sick. 

In  6  Cyc.  900,  a  public  charity  is  defined; 
To  be  '^a  gift,  to  be  applied  consistently 
with  existing  laws,  for  the  benefit  of  an  in- 
definite number  of  persons,  either  by  bring- 
ing their  minds  or  hearts  under  the  influence 
of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint, 
by  assisting  them  to  establish  themselves  in 
life,  or  by  erecting  or  maintaining  public 
buildings  or  works,  or  otherwise  lessening 
the  burdens  of  government." 

The  Speers  Hospital  has  been  so  conducted 
and  was  so  endowed  and  maintained  that 
no  private  gain  has  come  to  anyone,  and 
all  of  its  benefits  go  to  the  public. 

The  cases  of  Wathen  v.  Louisville,  27  Ky. 
L.  Rep.  635,  85  S.  W.  1195,  and  Gray  Street 
Infirmary  v.  Louisville,  23  Ky.  L.  Rep.  1274, 
55  L.R.A.  270,  65  S.  W.  11,  relied  upon  to 
show  that  Speers  Hospital  is  not  a  purely 
public  charity,  are  not  in  point;  since  each 
of  those  institutions  was  founded  and  con- 
ducted with  a  view  to  private  gain  and  re- 
sulted in  private  gain  to  the  managers. 

It  is  therefore  a4judged  that  the  judgment 
appealed  from  be  affirmed. 

Petition  for  rehearing  denied. 


Annotation — Requirmg  pasrment  from  inmates  as  affecting  right  i^  diar- 
itable  institution  to  public  aid  or  exemption  from  taxation. 


This  note  eontains  the  decisions  upon 
this  subject  since  the  writing  of  the  note 
in  29  L.R.A.(N.S.)  190. 

As  to  effect  of  using  property  of  re- 
ligious, charitable,  or  educational  insti- 
tution in  secular  busines  or  for  revenue, 
upon  its  right  to  exemption  from  tax- 
ation, see  note  to  Com.  v.  Lynchburg  Y. 
M.  C.  A.  50  L.R.A.(N.S.)  1197. 

As  to  effect  of  derivation  of  income 
from  public  property  upon  its  right  to 
exemption  from  taxation,  see  note  to 
Com.  V.  Richmond,  L.R.A.1915A,  1118. 

Practically  all  of  the  cases  in  the 
earlier  note  as  well  as  those  since  de- 
cided hold  that  charitable  institutions 
do  not  lose  their  right  to  public  aid  or 
L.R.A.1917B. 


exemption  from  taxation  by  requiring  in- 
mates to  pay  for  the  privileges  or  care 
received  by  them  therein. 

Thus,  in  Dayton  v.  Speers  Hospital, 
ante,  779,  it  was  held  that  the  fact  that 
a  hospital  received  a  revenue  from  the 
recipients  of  its  bounty,  sufficient  to 
keep  it  in  operation,  did  not  take  from 
it  its  character  as  a  purely  public  char- 
ity, which  made  it  exempt  from  tax- 
ation, where  it  was  founded  and  en- 
dowed as  such,  and  all  of  the  receipts 
were  used  for  the  purposes  for  which 
it  was  erected  and  maintained. 

In  Denville  Twp.  v.  St.  Francis  Sani- 
tarium (1916)  —  N.  J.  — ,  98  Atl.  254^ 
a  sanatorium    was    held    exempt  from 
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taxation  under  a  statutory  exemption  of 
all  buildings  used  for  charitable^  be- 
nevolent;  or  religious  purposes,  not 
conducted  for  profit,  although  it  was 
partly  supported  by  fees  and  charges  re- 
ceived from  beneficiaries,  where  the  en- 
tire income  therefrom  was  used  for 
charitable,  benevolent,  or  religious  pur- 
poses. 

A  Young  Men's  Christian  Association 
is  not  deprived  of  its  statutory  exemj*- 
tion  from  taxation  by  the  requirement  of 
small  annual  fees  from  members.  Lit- 
tle V.  Newburyport  (1912)  210  Mass. 
414,  96  N.  E.  1032,  Ann.  Gas.  1912D, 
425. 

Nor  by  the  furnishing  of  lodgings  and 
meals  to  members,  or  to  their  relatives 
and  visiting  friends,  or  to  members  of 
other  associations.  Ottawa  T.  M.  C.  A. 
V.  Ottawa  (1913)  29  Ont.  L.  Rep.  574, 
15  D.  L.  R.  718;  Re  Ottawa  Y.  M.  C.  A. 
(1913)  29  Ont.  L.  Rep.  582,  15  D.  L.  R. 
724. 

The  portion  of  a  Young  Men's  Chris- 
tian Association  building  used  for  dor- 
mitories for  its  members,  for  the  use  of 
which  a  fee  is  charged  from  which  a 
revenue  is  acquired  which  is  used  in 
the  work  of  the  association,  is  not  sub- 
ject to  taxation  under  a  constitutional 
provision  exempting  from  taxation  real 
estate  belonging  to,  and  actually  and  ex- 
clusively occupied  and  used  by,  such 
association,  although  another  section 
provides  that  whenever  a  building  or  any 
part  thereof  shall  be  leased  or  shall  be 
a  source  of  revenue  or  profit,  it  shall  be 
liable  to  taxation,  since  the  dormitories 
are  not  leased,  and  their  purpose  is  not 
for  revenue,  but  to  assist  in  the  pur- 
I>oses  of  the  association.  Com.  v.  Lvnch- 
burg  Y.  M.  C.  A.  (1914)  115  Va.  745,  50 
L,.RA.(N.S.)  1197,  80  S.  E.  589. 

Generally,  as  to  exemption  from  prop- 
-erty  taxation  of  property  of  Young 
Men's  Christian  Association,  see  note  to 
Y.  M.  C.  A  V.  Parish,  L.R.A.1916D,  275. 

A  religious  order  does  not  lose  its 
right  to  exemption  from  taxation  as  a 
charitable  institution  by  the  boarding 
of  pupils  attending  a  school  conducted 
by  it.  Re  Ottawa  (1913)  29  Ont.  L-  Rep. 
568, 15  D.  L.  R.  725. 

The  letting  of  rooms  to  persons  other 
than  the  students  of  a  seminary  of 
learning,  in  one  of  the  buildings  belong- 
ing to  and  used  by  it  for  its  ordinary 
purposes,  where  the  whole  of  the  income 
so  derived  is  used  for  the  purpose  of  the 
seminary,  does  not  deprive  it  of  its  ex- 
emption from  taxation  under  a  statute 

exempting  buildings  actually  used  as  a 
1,.R.A.1917B. 


seminary  of  learning,  maintained  for 
philanthropic,  religious,  or  educational 
purposes,  the  whole  profits  from  which 
are  devoted  to  such  purposes  only.  Re 
Sisters  of  Congregation  of  Notre  Dame, 
(1912)  ~  Ont.  —  1  D.  L.  R.  329. 

In  Maxcy  v.  Oshkosh  (1910)  144  Wis. 
238,  31  L.R.A.(N.S.)  787,  128  K  W.  899, 
1136,  it  was  held  that  the  fact  that  a 
will  creating  a  public  charitable  trust 
in  the  form  of  a  manual  training  school 
required  the  exaction  of  a  tuition  fee 
which,  in  the  judgment  of  the  municipal 
donee,  should  be  sufficient,  together  with 
the  income  of  the  trust  fund,  to  proper- 
ly maintain  the  school,  did  not  preclude 
the  city  from  contributing  the  money  of 
its  taxpayers  towards  the  support  of  the 
school. 

But  in  Huntington  v.  Swedish  Baptist 
Home  (1916)  90  Oonn.  504,  97  Atl.  860, 
it  was  held  that  a  home  for  temporary 
rest  and  recreation  of  overworked  per- 
sons, and  for  permanent  accommodation 
of  old  and  infirm  members  of  a  denomi- 
nation, supported  by  donations  and  by 
the  payments  of  inmates,  was  not  en- 
titled to  exemption  from  taxation  under 
a  statute  exempting  buildings  used  ex- 
clusively as  infirmaries,  or  for  benevo- 
lent or  eccelesiastical  purposes. 

There  are  many  cases  other  than  those 
involving  the  right  to  public  aid  or  ex- 
emption from  taxation  holding  that  the 
charitable  character  of  an  institution  is 
not  destroyed  by  the  fact  that  payment 
is  required  from  inmates.  Many  of  these 
cases  are  cited  in  notes  dealing  with  the 
liabilitv  of  a  charitable  institution  for 
personal  injuries,  which  may  be  found 
in  7  L.R.A.(N.S.)  481;  10  L.R.A.(N.S.) 
74;  22  L.R.A.(N.S.)  486;  32  L.R.A 
(N.S.)  62;  42  L.R.A.(N.S.)  1144;  and 
62  L.R.A.(N.S.)  505. 

Other  cases  where  the  ultimate  ques- 
tion was  as  to  the  validity  of  a  chari- 
table bequest  may  be  found  in  the  note 
to  Buchanan  v.  Kennard,  37  L.R.A. 
(N.S.)   993.  G.  V.  L 
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MARY    E.    CALKINS,    Admrx.,    etc.,    of 
James  H.  Calkins,  Deceased,  Respt., 

V. 

JAMES  M.  HART,  Appt. 
(— .  N.  Y.  — ,  113  N.  E.  785.) 

Lake  —  running:  of  division  lines. 

The  lines  of  lots  bordering  on  an  oval 
non-navigable  lake  twice  as  long  as  it  is 
broad,  with  regular  shores  which  belong  to 
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the  riparian  owners,  will  be  extended  from 
the  points  where  they  touch  the  shore  to 
and  at  right  angles'  with  a  line  drawn 
through  the  thread  of  the  lake  on  its  long- 
est diameter. 

For  other  cases,  see  Waters,  11.  a,  in  Dig, 
1-52  iY.  8. 

(Willard  Bartlett,  Ch.  J.,  and  Cardozo,  J., 

dissent.) 

(October  3,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Oswego 
County  in  plaintiff's  iavor  in  an  action 
brought  to  recover  damages  for  an  alleged 
trespass  by  defendant  in  entering  upon  a 
certain  lake  and  cutting  and  removing  ice 
therefrom.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Udelle  Bartlett,  with  Mr.  lionls  C, 
Rowe,  for  appellant: 

Plaintiff  failed  to  show  a  good  title,  and 
failed  to  show  any  facts  upon  which  con- 
structive possession  of  the  triangle  in  ques- 
tion can  be  based. 

Hinckel  v.  Stevens,  35  App.  Div.  6,  54  N. 
Y.  Supp.  457;  Beach  v.  Xew  York,  45  How, 
Pr.  367;  Hubbell  v.  Rochester,  8  Cow.  114; 
Meiggs  ▼.  Hoagland,  68  App.  Div.  182,  74 
N.  Y.  Supp.  234;  Wheeler  v.  Spinola,  64  N. 
Y.  377;  Lane  v.  Gould,  10  Barb.  254; 
'Jliompson  V.  Burhans,  79  N.  Y.  93;  Miller 
V.  Jjong  Island  R.  Co.  71  N.  Y.  380;  Miller 
V.  Downing,  54  N.  Y.  631;  Pepper  v.  O'Dowd, 
39  Wis.  638 ;  Price  v.  Brovni,  101  N.  Y.  669, 
6  N.  E.  434;  Holland  v.  Brown,  140  N.  Y. 
344,  35  N.  E.  577. 

AH  lines  should  be  drawn  to  the  center 
point  of  the  lake. 

Gouverneur  v.  National  Ice  Co.  134  N. 
Y.  356,  18  L.R.A.  695,  30  Am.  St.  Rep.  660, 
31  N.  E.  865;  Hardin  v.  Jordan,  140  U  S. 
371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep.  808, 
838;  Grand  Rapids  Ice  &  Coal  Co.  v.  South 
Grand  Rapids  Ice  &  Coal  Co.  102  Mich.  227, 
25  L.R.A.  815,  47  Am.  St.  Rep.  516,  60  N. 
W.  681;  Hanson  v.  Rice,  88  Minn.  273,  92 
N.  W.  982;  Everson  v.  Waseca,  44  Minn. 
247,  46  N.  W.  405;  Shell  v.  Matteson,  81 
Minn.  38,  83  N.  W.  491;  Security  I^ind  & 
Exploration  Co.  v.  Burns,  87  Minn.  97,  63 
L.R.A.  157,  94  Am.  St.  Rep.  684,  91  N.  W. 
304;  Rhodes  v.  Cissel,  82  Ark.  367,  101  S. 
W.  758;  Scheifert  v.  Briegel,  90  Minn.  125, 
63  L.R.A.  29G,  101  Am.  St.  Rep.  399,  96  N. 
W.  44;  3  Farnham,  Waters,  §  843;   Pitts- 

Note.  —  As  to  division,  in  absence  of  spe- 
cial agreements,  of  w^ater  front,  alluvion, 
and  flats  between  adjoining  riparian  own- 
ers, sec  annotation  following  this  case, 
post,  786. 
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burgh  &  L.  A.  Iron  Co.  t.  Lake  Superior 
Iron  Co.  118  Mich.  109,  76  N.  W.  395. 

Resort  to  equity  should  first  be  had  to 
settle  the  lines  before  an  action  at  law  is 
brought. 

Hanson  v.  Rice,  88  Minn.  273,  92  N.  W. 
982;  Gould,  Waters,  §§  162,  163;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838;  People  ex  rel.  Hunt  v. 
Schermerhorn,  19  Barb.  540;  Lincoln  y. 
Davis,  53  Mich.  369,  51  Am.  Rep.  116. 

Mr.  li.  W.  Baker,  for  respondent: 

The  plaintiff  is  the  owner  in  fee  of  the 
land  under  the  water  to  the  center  of  the 
lake. 

Wilcox  V.  Bread,  92  Hun.  9,  37  N.  Y. 
Supp.  867,  affirmed  in  157  N.  Y.  713,  53  N. 
E.  1133;  Fulton  Light,  Heat  &  P.  Co.  v. 
State,  200  N.  Y.  400,  37  L.R.A.(N.S.)  307. 
94  N.  E.  199;  Mott  v.  Mott,  68  N.  Y.  246; 
Smith  v.  Bartlett,  180  N.  Y.  360,  73  N.  E. 
63;  Gouverneur  v.  National  Ice  Co.  134  N. 
Y.  355,  18  L.R.A.  695,  30  Am.  St.  Rep.  669, 
31  N.  E.  865 ;  Smith  v.  Rochester,  92  N.  Y. 
463,  44  Am.  Rep.  393. 

Plaintiff  being  in  possession  of  the  upland, 
it  was  not  necessary  to  prove  possession  of 
the  lands  under  the  waters  of  the  lake. 

Holland  v.  Brown,  140  N.  Y.  349,  35  X. 
E.  577. 

Hogan,  J.,  delivered  the  opinion  of  the 
court : 

Lot  No.  33  in  the  township  of  Hannibal, 
Oswego  county,  as  distinguished  on  a  map 
of  the  military  township,  contained  600 
acres.  Lying  in  the  westerly  side  of  said 
lot  No.  33,  and  extending  a  short  distance 
westerly  outside  the  west  line  of  said  lot, 
is  a  small  body  of  water,  oval  in  shape, 
without  inlet  or  outlet,  about  two  thirds  of 
a  mile  in  length  and  half  as  broad.  About 
five  sixths  of  the  water  is  upon  lot  No.  33. 
In  1850,  one  Loomis,  a  surveyor,  made  a 
map  of  lot  No.  33  and  filed  the  same  in 
Oswego*  county  clerk's  ofifice.  The  numbers 
of  the  subdivisions  appearing  on  an  earlier 
map  were  changed  upon  the  Loomis  map, 
and  conveyances  after  1850  were  made  with 
reference  to  the  Loomis  map.  The  water 
of  the  "Spring  or  Mud  lake,"  so  called,  is 
described  as  pure,  and  quantities  of  moss 
and  ice  are  annually  taken  from  the  same 
for  commercial  purposes. 

The  plaintiff,  by  deed  dated  December  28, 
1906,  obtained  title  to  94  acres  of  land  in 
lot  No.  33,  bounded  on  the  north  by  ]and<^ 
of  Vorce  and  Barnes  and  the  north  line  of 
lot  No.  33,  on  the  east  by  the  highway,  on 
the  south  by  the  land  of  Baker,  now  claimed 
by  defendant,  and  on  the  west  by  the  west 
line  of  great  lot  No.  33,  according  to  the 
map  made  by  Loomis.  The  land  thus  con- 
veyed   covered    the    land   surrounding    the 
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northerly  end  of  the  lake  in  lot  No.  S3  and 
abwit  tliree  quarters  the  length  oi  the  lake 
on  the  easterly  side  thereof.    A  small  por- 
tion of  the  lake,  at  the  southerly  end,  ex- 
tended into  the  lot  south  of  plaintiff's  land 
claimed  by  defendant,  the  northerly  line  of 
said  lot  running  east  about  25  chains  from 
the  shore  of  the  lake  to  the  highway.    This 
action  was  in  trespass  by  reason,  as  alleged 
by  plaintiff,  of  an  unlawful  entry  by  defend- 
ant upon  the  lake  in  question  and  cutting 
and  removal  of  ice  from  that  portion  of  the 
lake  directly  west  of  plaintiff's  land  and 
north  of  the  boundary  of  the  land  claimed 
by  defendant.     The  trial  justice  submitted 
the  case  to  the  jury,  and  instructed  them 
that  plaintiff  owned  the  land  east  of  the 
center  of  the  lake  and  north  of  his  south 
line  extended,  and  if  the  jury  found  that 
defendant  cut  any  ice  in  that  portion  of  the 
lake,  he  was  a  trespasser.    The  jury  found 
a  verdict  in  favor  of  plaintiff.     The  trial 
justice  held  that  plaintiff  could  not,  under 
the"  proofs    offered,    establish    title    to    all 
lands  under  water  to  the  westerly  side  of 
lot  No.  3d,  but  had  established  title  to  the 
thread  of  the  stream.     Defendant  claimed 
the  right  to  establish  an  interest  in  the  lake 
and  the  land  under  water  to  the  geographic- 
al center  of  the  body  of  water,  and  asserted 
that  each  owner  on  the  lake  was  entitled 
to  a  triangular  parcel  of  land  under  water, 
with  its  apex  at  such  center  and  the  ba«e 
OB  the  shore  line  of  his  property  by  reason 
of  the  oval  shape  of  the  lake.    Evidence  was 
adduced  by  defendant  to  locate  such  geo- 
graphical center.    The  trial  justice  held  that 
each  abutting  owner  was  entitled  to  the  land 
under  water  to  a  line  drawn  through  the 
longest  diameter  of  the  lake,  and  in  that 
conclusion,  affirmed  by  the  appellate  divi- 
sion, we  concur.    Though  the  body  of  water 
in  question  is  oval  in  shape,  an  examination 
of  the  Loomis  map  discloses  the  shore  line 
to    be    quite    regular.      By    extending    the 
boundary  lines  of  the  land  of  the  plaintiff 
on  the  south  side  into  tlie  lake  to  the  thread 
of  the  stream,  and  then  following  northerly 
the  thread  of  the  stream  to  the  head  of  the 
lake  would  result  in  an  allotment  to  plain- 
tiff of  only  such  portion  of  the  lake  as  the 
shore  line  of  his  premises  discloses  would 
be  fair  and  proportionate,  while  the  divi- 
aions  by  a  geographical  center,  as  asserted 
by  defendant,  would  give  to  him  an  unfair 
proportion  of  the  lake,  to  the  detriment  of 
plaintiff  and  other  riparian  owners. 

In  this  state  and  in  most  of  ether  juris- 
dictions where  the  common-law  rule  obtains, 
the  rule  has  been  established  that>  as  be- 
tween adjoining  owners  on  non-navigable 
streams  ajid  rivers,  each  owner  takes  title 
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ad  medium  filium  aquae,  in  proportion  to 
his  line  on  the  margin  in  front  of  his  up* 
land  according  to  straight  lines  drawn  at 
right  angles  between  the  side  lines  of  his 
land  on  the  shore  and  the  center  line  of  the 
stream.  The  decisions  of  our  courts  relat- 
ing to  the  ownership  of  land  under  water 
in  inland  lakes  are  foimded  upon  the  prin- 
cipals of  law  applicable  to  rivers.  Smith  v. 
Rochester,  92  N.  Y.  403,  44  Am.  Rep.  393; 
Gouverneur  v.  National  Ice  Co.  134  N.  Y. 
355,  16  L.R.A.  696,  30  Am.  St.  Rep.  689,  31 
N.  E.  SCo;  Ledyard  v.  Ten  Eyck,  36  Barb. 
302;  Deuterman  v.  Gainsborg,  9  App.  Div. 
151,  41  N.  Y.  Supp.  185.  As  pointed  out  in 
the  very  illiuninating  opinion  written  by  the 
trial  justice  in  this  case  (64  Misc.  149,  118 
N.  Y.  Supp.  1049),  the  question  has  arisen 
in  some  jurisdictions  when  the  body  of 
water  was  so  irregular  that  a  division  of 
rights  therein  upon  the  rule  prevailing  in 
this  state  would  seem  inequitable;  but  the 
facts  in  this  case  are  clearly  distinguishable 
from  the  decisions  made  where  such  diffi- 
cult situations  were  involved.  In  this  state 
may  be  found  many  inland  lakes  of  varying 
size  and  shape.  It  would  be  well-nigh  im- 
possible to  lay  down  a  general  rule  applic- 
able alike  to  all  of  them,  as  each  case  de- 
pends upon  its  own  peculiar  circumstances 
and  facts.  The  case  at  bar  is  not  out  of  the 
ordinary.  The  body  of  water  under  con- 
sideration is  legally  a  non-navigable  stream, 
its  length  is  double  the  width  of  the  same, 
the  shore  line  practically  unbroken  by  coves 
or  bays,  the  lot  lines  bounding  the  same  at 
right  angles  with  the  stream.  A  line  drawn 
through  the  center  of  the  stream  north  and 
south  equitably  and  proportionately  gives 
to  each  riparian  owner  an  interest  to  that 
line  in  the  water  or  the  land  therennder 
without  undue  advantage  over  his  neighbor. 
Should  the  present  shore  line  at  some  future 
date  be  extended  uniformly  into  the  lake  by 
alluvion,  even  midwav  to  the  thread  of  the 
stream,  as  it  is  located  at  the  present  time, 
the  allotment  made  by  the  trial  justice  in 
this  case  would  be  justified.  People  ex  rel. 
Cornwell  v.  Woodruff,  30  App.  Div.  43,  51  N. 
Y.  Supp.  515,  affirmed  on  opinion  below,  157 
N.  Y.  709,  53  N.  E.  1129. 

The   judgment  should  be  affirmed,  with 
costs. 

Chase,    Collin,    and    Cuddeback,    JJ., 

concur. 

Wlllard  Bartlett,  Ch.  J.,  and  Cardozo, 

J.,  dissent. 

Petition  for  rehearing  denied. 
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ANNOTATION— DIVISION  OF  ALLUVION. 


Annotation — Division^  in  absence  of  special  agreements,  of  ¥rater  firontf 
alluvion^  and  flats  between  adjoining  riparian  owners. 

This  note  in  supplementary  to  the  note 
in  Northern  Pine-Land  Co.  v.  Bigelow, 
21  L.R.A.  776,  supplemented  by  note  to 
Stuart  V.  Greanyea,  25  L.R.A.  (N.S.)  257, 
and  contains  only  the  cases  decided 
later. 

The  question  of  title  to  islands  is 
covered  in  note  to  Holman  v.  Hodges, 
58  L.R.A.  673,  supplemented  by  note  to 
Wilson  V.  Watson,  35  L.R.A.(N.S.)  227. 

The  scope  of  this  note  is  limited  to 
cases  in  which  both  parties  claim  by 
reason  of  their  being  riparian  owners. 
Cases  in  which  one  party  claims  the 
land  as  a  special  grants  or  by  prescrip- 
tive right,  or  by  virtue  of  the  peculiar 
wording  of  the  deeds  from  a  common 
grantor,  do  not  fairly  raise  the  ques- 
tion of  division  between  riparian  own- 
ers, and,  of  course,  are  not  in  point. 
Calkins  v.  Hart,  ante,  783,  is  the  only 
later  case  in  which  the  question  of  di- 
vision was  squarely  raised  and  decided. 
There  are,  however,  a  few  later  cases  in 
which  former  holdings  on  the  point  have 
been  approved,  and  a  few  that  indicate 
the  position  of  the  court  on  very  close- 
ly related  questions. 

In  Rhodes  v.  Cissel  (1907)  82  Ark. 
367,  101  S.  W.  758,  it  was  held  that  the 
owners  of  land  fronting  upon  a  non- 
navigable  lake,  on  the  disappearance  of 
the  water,  are  entitled  to  take  to  its 
center;  the  extent  of  their  respective 
interests  depending  upon  the  frontage. 
And  this  case  was  cited  with  approval 
and  followed  in  Little  v.  Williams 
(1908)  88  Ark.  37,  113  S.  W.  340, 
affirmed  in  (1913)  231  U.  S.  335,  58  L. 
ed.  256,  -34  Sup.  Ct.  Rep.  68.  And  the 
two  eases  were  cited  with  approval  and 
followed  in  Johnson  v.  Elder  (1909)  92 
Ark.  30,  121  S.  W.  1066.  The  cases  are 
again  cited  with  approval  in  Barboro  v. 
Boyle  (1915)  119  Ark.  377,  178  S.  W. 
378,  but  not  followed,  for  the  reason  that 
the  lake  was  found  to  be  navigable.  In 
Elder  v.  Johnson  (1915)  119  Ark.  403, 
178  S.  W.  396,  which  is  a  second  appeal 
in  the  case  of  Johnson  v.  Elder,  already 
cited,  it  was  held  that  where  land 
touches  the  non-navigable  lake  only  at  a 
given  point,  the  owner  could  take  no 
appreciable  interest  in  the  lake  if  it 
were  divided  among  the  riparian  owners 
in  accordance  with  the  rules  for  the  di- 
vision thereof.  It  will  be  noted  that, 
for  the  most  part,  these  authorities  are 

strongest  on  that  part  of  the  question 
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involving  the  right  of  the  riparian  owner 
to  any  land  at  all;  and  to  that  extent  are 
not  within  the  scope  of  this  note.  In  the 
Rhodes  Case,  however,  the  question  of 
division  was  involved  to  some  extent,  and 
the  decision  is  based  upon  Scheifert  v. 
Briegel  (1903)  90  Minn.  125,  63  L.R.A. 
296,  101  Am.  St.  Rep.  399,  96  N.  W.  44, 
and  Grand  Rapids  Ice  &  Coal  Co.  v. 
South  Grand  Rapids  Ice  &  Coal  Co. 
(1894)  102  Mich.  227,  25  L.R.A.  815,  47 
Am.  St.  Rep.  516,  60  N.  W.  681,  both  of 
which  cases  are  directly  in  point,  as  ex- 
plained in  the  note  in  25  L.R.A.(N.S.) 
262. 

In  California  there  is  a  statute  which 
provides,  "except  where  the  grant  un- 
der which  the  land  is  held  indicates  a 
different  intent,  the  owner  of  the  upland, 
when  it  borders  on  tidewater,  takes  to 
ordinary  high-water  mark;  when  it  bor- 
ders upon  a  navigable  Lake  or  stream, 
where  there  is  no  tide,  the  owner  takes  to 
the  edge  of  the  lake  or  stream,  at  low- 
water  mark;  when  it  borders  upon  any 
other  water,  the  owner  takes  to  the 
middle  of  the  lake  or  stream;"  and 
the  court  in  Foss  v.  Johnstone  (1910) 
158  0»L  119,  110  Pac.  294,  applied 
this  statute  as  giving  title  to  the 
adjacent  landowner  to  the  middle  of  a 
non-navigable  lake;  but  the  facts  were 
such  that  it  was  unnecessary  for  the 
court  to  determine  the  division  line 
between  the  proprietors  of  the  upland. 
The  case  is,  therefore,  not  strictly  in 
point,  and,  notwithstanding  the  statute, 
the  courts  will  yet  be  obliged  to  deter- 
mine whether  the  division  lines  shall  run 
at  right  angles  with  the  middle  line  of 
the  lake,  or  be  simply  extended  to  meet 
it. 

One  who  oi^rns  a  small  portion  of  the 
bed  of  an  inland  lake,  in  connection  with 
its  bordering  uplands,  does  not  have  the 
right  to  use  the  whole  lake  for  fishing, 
boating,  etc.,  in  comn:ion  with  the  other 
owners.  Tripp  v.  Richter  (1913)  158 
App.  Div.  136,  143  N.  Y.  Sapp.  663. 
This,  of  course,  merely  indicates  that  the 
land  is  not  owned  in  common  by  the 
riparian  owners,  and  it  indicates  no  rule 
for  fixing  the  division  line  between  own- 


ers. 


And  it  has  been  held  that  owners  of 
land  fronting  upon  a  lake  that  is 
meandered  in  the  government  survey, 
where  they  take  the  land  to  the  center 
of  the  lake,  take  it  in  severalty.    Brig* 
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nail  V.  Hannah  (1916)  —  N.  D.  — ,  157 
N.  W.  1042.  It  will  be  seen  that  this  is 
a  question  that  is  presupposed  before 
the  question  of  division  can  arise,  and, 
of  course,  the  note  does  not  purport  to 
be  exhaustive  of  cases  of  this  kind. 

In  Providence  Forge  Pishing  &  Hunt- 
ing Club  V.  Miller  Mfg.  Co.  (1915)  117 
Va.  129,  83  S.  E.  1047,  the  controversy 
seems  to  have  been  between  the  owners 


on  opposite  sides  of  an  artificial  pond. 
The  trial  court  held  that  each  took  to 
the  middle  line  of  the  pond;  and,  as  the 
most  of  the  current  was  on  appellant's 
side,  it  was  held  that  no  error  to  his  dis- 
advantage had  been  permitted,  and  the 
decree  was  affirmed.  Of  course,  the 
facts  do  not  bring  this  case  strictly  with- 
in the  scope  of  the  note.         J.  W.  M. 


OHIO  SUPREME  COURT. 

ERIE    RAILROAD    COMPANY,    Plflf.    in 

Err., 
v. 
ROSE   STEINBERG.  ^         } 

(—  Ohio  St.  — ,  113  N.  E.  814.) 

Carrier  —  conversion  —  remedy. 

1.  Where  goods  have  been  delivered  to  a 
common  carrier  for  transportation,  and  the 
common  carrier  converts  the  property  to  its 
own  use,  the  shipper  may  maintain  an  ac- 
tion for  damages  for  breach  of  contract  of 
carriage,  or  may  sue  for  conversion. 

Far  other  caseSf  see  Election  of  Remedies,  /. 
in  Dig.  1-52  N.  8. 

Damages  — -  conversion. 

2.  In  a  suit  for  conversion,  where  the 
facts  do  not  authorize  the  assessment  of 
exemplary  damages,  the  general  rule  for  the 
measure  of  damages  is  the  value  of  the  prop- 
erty at  the  time  of  the  conversion. 

For  other  cases,  see  Damages,  III.  j.,  in 
Dig.  1-^2  N.  8. 

Same  —  articles  for  personal  use. 

3.  This  general  rule  •  is  subject  to  tho 
exception  that,  where  the  property  con- 
verted by  the  defendant  to  its  use  consists 


Headnotes  by  the  Court. 
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of  articles  for  personal  use,  which  have  been 
used  by  the  owner,  and  therefore  have 
little  or  no  market  value,  the  measure  of 
damages  is  the  reasonable  value  to  the 
owner  at  the  time  of  conversion. 
For  other  cases,  see  Damages^  III.  j,  in 
Dig.  1-52  N.  8. 

Carrier  —  rates. 

4.  Where  a  public  utility  has  filed  a 
schedule  under  the  provisions  of  §614-16, 
General  Code,  showing  rates,  joint  rates, 
rentals,  tolls,  classification,  and  charges 
for  services  of  each  and  every  kind  by  it 
rendered  or  furnished,  the  rates,  rentals, 
tolls,  or  charges  named  in  the  schedule  be- 
come the  legal  rate  for  the  services  rendered, 
and  must  be  charged  by  it  and  paid  by 
the  shipper  or  passenger  without  deviation 
therefrom. 
For  other  oases,  see  Carriers,  IV,  o,  in  Dig, 

1-52  N.  8. 

Same  —  sliding  scale. 

0.  Where  a  sliding  scale  of  charges,  based 
upon  the  value  of  tne  articles  transported, 
is  provided  in  the  schedule  filed  with  the 
Public  Utilities  Commission  of  the  state,  it 
is  the  duty  of  the  transporting  company  to 
require  the  shipper  to  declare  the  value, 
and  to  demand,  collect,  and  receive  from 
him  the  rate  fixed  in  its  schedule  filed  with 
the  state  Commission. 
For  other  cases,  see  Carriers,  IV.  c,  in  Dig. 

1-52  N.  8. 


Note. —The  refusal  of  a  carrier  to  de* 
liver  goods  as  a  conversion  is  considered 
in  the  note  to  0*Donneli  v.  Canadian 
P.  R.  Co.  50  L.RA..(N.S.)  1172.  For  other 
phases  of  conversion  by  carrier,  see  Indexes 
to  L.R.A.  Notes,  under  the  title  "Carriers," 
subtitle  ^'Conversion ;  refusal  to  deliver." 
Various  questions  in  relation  to  measure 
of  damages  for  breach  of  contract  or  tort 
by  carrier,  as  well  as  for  conversion  gen- 
erally, are  treated  in  notes  cited  in  the 
Indexes  to  L.R.A.Notes,  under  the  title 
"Damages." 

Although  Erie  R.  Co.  v.  Steinberg, 
infra,  involved  an  intrastate,  and  not 
an  interstate,  transportation,  the  court,  as 
shown  in  the  opinion,  would  have  been 
strongly  influenced  by  the  construction 
placed  by  the  United  States  Supreme  Court 
upon  the  Carmack  amendment  as  to  the 
validity  of  stipulations  limiting  the  amount 
of  liability  had  it  not  been  for  the  passage 
of  the  Cummins  amendment,  which  was 
deemed,  in  a  measure,  at  least,  to  have 
L,.R.A.19]7B. 


obviated  the  effect  of  that  interpretation. 
The  effect  of  the  Carmack  amendment,  prior 
to  the  Cummins  amendment,  upon  state 
regulations  as  to  stipulations  limiting  the 
liability  of  common  carriers  for  loss  or 
damage  to  goods,  was  treated  in  the  notes 
to  Bernard  v.  Adams  Exp.  Co.  28  L.R.A. 
(N.S.)  293;  Adams  Exp.  Co.  v.  Croninger, 
44  L.R.A.(N.S.)  267;  and  Louisville  & 
N.  R.  Co.  V.  Miller,  50  L.R.A.(N.S.) 
819;  and  see  also  later  cases,  Boston  &  M. 
R.  Co.  V.  Hooker,  L.R.A.1916B,  460;  South- 
ern Kxp.  Co.  V.  Byers,  L.R.A.1917A,  197; 
and  Cincinnati,  N.  0.  &  T.  P,  R.  Co.  v. 
Rankin,  L.R.A.1917A,  265.  Because  of  its 
probable  bearing  upon  the  practical  effect 
of  the  Cummins  amendment,  attention  is 
called  to  the  questions  considered  in  the 
notes  to  Harrington  v.  W^abash  R.  Co.  23 
L.R.A. (N.S.)  746,  and  Ellison  v.  Adams 
Exp.  Co.  L.R.A.1915A,  502,  as  to  the  effect 
of  misrepresentation  as  to  character,  qual- 
ity, or  value  of  goods  by  shipper,  on  his 
right  to  recover  for  loss. 
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Same  —  notice  to  shippers. 

6.  Where  a  copy  of  such  schedule,  or  so 
much  thereof  as  the  Commission  shall  deem 
necessary  for  the  use  and  information*  of 
the  public,  is  printed  in  plain  type  and  kept 
on  file  or  posted  in  such  places  and  in  such 
manner  as  the  Commission  may  order, 
shippers  and  travelers  are  charged  with 
notice  of  the  tariffs  named  in  this  schedule, 
and  must  abide  thereby,  unless  the  same  be 
found  unreasonable  by  the  Public  Utilities 
Commission  of  the  state. 

For  other  cases,  see  Carriers,  IV,  o,  in  Dig. 
1-52  N,  8, 

Same  —  relief  from  liability. 

7.  A  common  carrier  cannot  relieve  it- 
self from  the  liability  imposed  by  §  8994-1, 
Crcneral  Code,  by  any  rule  or  regulation 
contained  in  the  schedule  filed  by  it  .with 
the  state  Public  Utilities  Commission. 

For  other  cases,  see  Carriers,  11.  o,  5,  in 
Dig.  1-52  N,  8. 

(Jones,  J.,  dissents.) 

(May  9,  1916.) 

ERROR  to  the  Court  of  Appeals  for  Ma- 
honing Coimty  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Com- 
mon  Pleas  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  alleged  un- 
lawful conversion  of  plaintifiTB  property. 
Affirmed. 

Statement  by  the  Court: 

On  the  20th  day  of  October,  1913,  the 
plaintiff  below.  Rose  Steinberg,  filed  her 
petition  in  the  common  pleas  court  of  Ma- 
honing county,  Ohio,  against  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  and 
the  Erie  Railroad  Company.  In  her  amend- 
ed petition  she  averred  that  on  the  11th  day 
of  September,  1913,  she  took  passage  of  To- 
ledo, Ohio,  on  the  Lake  Shore  &  Michigan 
Southern  Railway  for  Youngstown,  Ohio, 
and  traveled  over  said  railway  to  Cleveland, 
and  was  there  transferred  to  a  train  of  the 
Erie  Railroad  Company  for  Youngstown; 
that  at  Toledo  she  checked  her  trynk,  con- 
taining certain  goods  described  in  the  ex- 
hibit attached  to  her  petition;  that  upon  ar- 
riving at  Youngstown  plaintiff  presented  her 
check  to  the  Erie  Railroad  Company  and 
said  defendant,  '*being  in  possession  of  said 
property,  refused  and  failed  to  deliver  the 
same,  and  unlawfully  converted  and  dis- 
posed of  said  property  to  its  own  use/' 

The  Lake  Shore  &  Michigan  Southern 
Railway  Company  filed  a  separate  answer, 
admitting  it  is  a  common  carrier  doing  busi- 
ness in  the  state  of  Ohio,  and  denying  all 
the  other  allegations  in  the  petition. 

The  Erie  Railroad  Company  also  filed  its 
separate  answer  to  the  amended  petition,  in 
which  it  admitted  that  it  is  a  common  car- 
L.R.A.1917B. 


rier  of  passengers  and  freight,  and  denied 
all  the  other  allegations  of  the  petition. 
Further  answering,  this  defendant  averred 
that,  if  any  baggage  was  transported  for 
plaintiff  over  its  line  of  railway,  the  same 
was  done  under  and  by  virtue  of  contract 
with  the  plaintiff;  that,  unless  a  greater 
value  was  declared  by  her,  it  was  not  to  be 
liable  in  excess  of  $100  for  any  loss  or  de- 
struction thereof.  The  answer  also  averred 
that  said  agreement  was  made  in  accord- 
ance with  and  imder  and  by  virtue  of  and 
arose  from  the  local,  interdivision,  and 
joint  tariff  of  baggage  rules  and  regulations, 
excess  baggage  rates,  and  transfer  charges 
in  force  and  effect  at  the  time  complained 
of  in  said  petition,  schedules  of  which  were 
properly  filed  with  the  Interstate  Commerce 
Commission  and  with  the  Public  Utilities 
Commission  of  tlie  state  of  Ohio:  that  the 
defendant  was  then  engaged  in  interstate 
commerce;  that  the  rules  and  regulations 
on  file  with  the  Interstate  Conunerce  Com- 
mission and  M'ith  the  Public  Utilities  Com- 
mission of  Ohio  were  applicable  to  the  situa- 
tion of  the  plaintiff;  and  that  by  reason 
thereof  this  defendant  is  in  no  event  in- 
debted  to  plaintiff  in  excess  of  $100  for  the 
complete  loss  of  any  baggage  shipped  by  her. 

On  the  trial  of  the  case  it  was  admitted 
that  the  plaintiff  had  taken  passage  at  To- 
ledo, Ohio,  as  pleaded  in  her  petition,  and 
that  the  baggage  reached,  the  Erie  Railroad 
Company's  depot  at  Youngstown,  Ohio,  and 
some  three  days  later,  through  error  of  the 
company's  agents,  was  forwarded  to  New 
York,  placed  on  a  steamer,  and  taken  to  Eu- 
rope. 

Upon  the  admission  of  these  facts  the 
Lake  Shore  &  Midiigan  Southern  Railway 
Company  moved  the  court  to  dismiss  the 
case  as  against  it.  That  motion  was  sus- 
tained without  objection  on  the  part  of  the 
plaintiff  or  the  defendant  the  Erie  Railroad 
Company. 

The  Erie  Railroad  Company  introduced  in 
evidence,  over  the  objection  of  the  plaintiff, 
certified  copies  of  the  schedules  filed  with  the 
Interstate  Commerce  Commission  and  proof 
that  the  same  were  properly  posted  as  re- 
quired by  law.  At  the  close  of  the  evidence, 
and  before  argument,  the  defendant  request- 
ed the  court  to  charge  the  jury  that  "the 
court  says  to  you  as  a  matter  of  law  that 
in  no  event  can  the  plaintiff  recover  more 
than  the  sum  of  $100  for  loss  of  baggage." 

This  request  was  refused,  and  the  court 
thereafter  instructed  the  jury  that  the  ac- 
tion was  one  for  conversion,  and  that  it 
might  assume  that  tlie  property  described 
in  the  plaintiff's  petition  was  converted  by 
the  railroad  company  to  its  own  use,  and 
further  charged  as  follows:  ''By  consent 
of  counsel  there  is  only  one  question  to  be 
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•nibmitted  to  ibis  Jury,  and  that  is  for  you 
to  determine  what  the  fair  market  value, 
at  the  time  of  the  conversion,  was,  of  these 
goods.  That  is  the  only  question  that  is 
submitted  to  you." 

At  the  request  of  counsel  for  plaintiff,  the 
court  charged  further  reference  to  value  as 
follows:  "I  say  to  you  it  isn't  the  fair  mar- 
ket value,  but  it  is  a  question  of  what  the 
goods  were  reasonably  worth  to  her  at  the 
time  of  the  conversion." 

Counsel  for  the  defendant  made  no  objec- 
tion whatever  to  the  statement  of  the  court 
to  the  jury  that,  by  consent  of  counsel,  this 
one  issue  only  was  submitted  to  the  jury, 
nor  is  it  now  claimed  that  this  charge  was 
not  given  by  consent  of  counsel  for  all  par- 
ties; the  error  complained  of  being  the  re- 
fusal of  the  court  to  charge  as  requested  by 
plaintiff  in  error.  A  general  exception,  how- 
over,  was  taken  to  the  charge  as  a  whole. 

The  jury  returned  a  verdict  against  the 
Erie  Railroad  Company  in  favor  of  the 
plaintiff  for  $286.  A  motion  for  new  trial 
was  overruled,  and  judgment  entered  on  the 
verdict.  Error  was  prosecuted  to  the  court 
of  appeals,  which  court  affirmed  the  judg- 
ment of  the  common  pleas  court. 

This  proceeding  in  error  is  prosecuted  in 
this  court  to  reverse  the  judgment  of  the 
common  pleas  court  and  the  judgment  of  the 
court  of  appeals,  affirming  the  uame. 

t  • 

t 

'  Messrs.  Hine,  Kennedy ,  &  Manches- 
ter, for  plaintiff  in  error: 

Rates,  joint  rates,  charges  for  services  of 
each  and  every  kind  rendered  or  furnished 
by  a  carrier,  as  well  as  all  rules  and  regula- 
tions in  any  manner  affecting  the  same, 
when  filed  and  posted  in  accordance  with 
the  provisions  of  the  acts  regulating  com- 
merce, have  the  force  of  law,  and  therefore 
enter  into  and  become  a  part  of  all  contracts 
for  transportation. 

Boston  &  M.  R.  Co.  v.  Hooker,  233  U.  S. 
97,  58  L.  ed.  868,  L.R.A.1916B,  450,  34  Sup. 
Ct.  Rep.  528,  Ann.  Cas.  1015D,  593;  Tescas 
&  P.  R.  Co.  V.  Mugg,  202  U.  S.  242,  245,  60 
li.  ed.  1011,  1013,  26  Sup.  Ct.  Rep.  628; 
Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co. 
204  U.  S.  426,  445,  61  L.  ed.  553,  560,  27 
Sup.  Ct.  Rep.  860,  0  Ann.  Cas.  1076;  Armour 
Packing  Co.  v.  United  States,  200  U.  S.  56, 
€1,  52  L.  ed.  681,  694,  28  Sup.  Ct.  Rep.  428; 
Kansas  City  Southern  R.  Co.  v.  Carl,  227 
U.  S.  630,  652,  666,  57  L.  ed.  683,  688,  689, 
33  Sup.  Ct.  Rep.  391;  Louisville  k  N.  R. 
Co.  V.  Maxwell,  237  U.  S.  94,  59  L.  ed.  863, 
L.R.A.1915E,  665,  P.  U.  R.  191 5C,  300, 
35  Sup.  Ct.  Rep.  496;  Louisville  &  N. 
R.  Co.  V.  Magnus  Co.  13  Ohio  C.  C. 
N.  S.  305;  Hart  v.  Pennsylvania  R.  Co. 
112  U.  S.  331,  337,  28  L.  ed.  717,  719, 
6  Sup,  Ct.  Rep.  161;  Pennsylvania  Co.  ▼. 
L.R.A.1917B. 


O'Connell,  84  Ohio  St.  218,  95  N.  E.  773, 
Ann.  Cas.  191 2C,  640;  Robbins  v.  Hennessey, 
86  Ohio  St.  181,  99  N.  E.  319;  2  Page, 
Contr.  §  1117. 

The  regulations  shown  in  the  joint  tariffs 
of  baggage  rules  and  regulations  contained 
in  defendant's  schedule  printed  on  the  bag- 
gage check  have  the  force  of  law,  and  were 
entered  into  by,  and  became  a  part  of  the 
contract  with,  plaintiff. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151; 
New  York  C.  &  H.  R.  R.  Co.  v.  Praloff,  100 
U.  S.  24,  27,  25  L.  ed.  531,  633;  Baltimore 
&  0.  R.  Co.  V.  Hubbard,  72  Ohio  St.  302,  74 
N.  K  214,  18  Am.  N^.  Rep.  231;  Pennsyl- 
vania Co.  V.  Shearer,  76  Ohio  St.  249,  116 
Am.  St.  Rep.  730,  79  N.  £.  431,  9  Ann.  Cas. 
15;  Boston  k  M.  R.  Co.  v.  Hooker,  233  U. 
S.  97,  58  L.  ed.  868,  L.R.A.1915B,  450,  34 
Sup.  Ct.  Rep.  626,  Ann.  Cas.  1915D,  693; 
Adams  Exp.  Co.  v.  Cronlnger,  226  U.  S.  491, 
67  L.  ed.  314,  44  L.R.A.(N.S.)  267,  33  Sup. 
Ct.  Rep.  148;  Texas  &  P.  R.  Co.  v.  Mugg, 
202  U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct. 
Rep.  628;   Chicago  k  A.  R.  Co.  v.  Kirby, 

225  U.  S.  156,  56  L.  ed.  1033,  32  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914A,  501;  Wells,  F.  & 
Co.  V.  Neiman-MarcuB  Co.  227  U.  S.  469,  57 
L.  ed.  600,  33  Sup.  Ct.  Rep.  267;  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S.  639, 
57  L.  ed.  683,  33  Sup.  Ct.  Rep.  391;  Miss- 
ouri, K.  k  T.  R.  Co.  V.  Harriman,  227  U.  S. 
667,  67  L.  ed.  690,  33  Slip.  Ct.  Rep.  397; 
Cleveland  C.  C.  &  St.  L.  R.  Co.  v.  Blind,  182 
Ind.  398,  105  N.  E.  483;  York  Mfg.  Co.  v. 
Illinois  C.  R.  Co.  3  Wall.  107,  112,  18  L.  ed. 
170,  172;  Squire  v.  New  York  C.  R.  Co.  98 
Mass.  239,  93  Am.  Dec.  162. 

Upon  the  ground  of  estoppel,  the  limit  of 
liability  is  $100,  because  Mrs.  Steinberg  is 
by  law  chargeable  with  knowledge  of  the 
regulations,  and  she  failed  to  declare  a  high- 
er value. 

Bigelow,  Estoppel,  p.  450;  Hoeger  v.  Chi- 
cago, M.  k  St  P.  R.  Co.  63  Wis.  100,  53  Am. 
Rep.  271,  23  N.  W.  435;  Fourth  Nat.  Bank 
V.  Olney,  63  Mich.  58,  29  N.  W.  613 ;  Ewart, 
Estoppel,  p.  137;  Chicago  k  A.  R.  Co.  v. 
Kirby,  226  U.  8.  156,  166,  56  L.  ed.  1033, 
1038,  32  Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914A, 
601;  Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  651,  652,  656,  57  L.  ed.  683, 
688,  689,  33  Sup.  Ct.  Rep.  301 :  Missouri,  K. 
k  T.  R.  Co.  V.  Harriman,  227  U.  S.  657, 
670,  671,  57  L.  ed.  690,  697,  33  Sup.  Ct. 
Rep.   397;    Adams  Exp.   Co.   v.   Croninger, 

226  U.  S.  491,  608,  57  L.  ed.  314,  320,  44 
L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148; 
Wells,  F.  &  Co.  V.  Neiman-Marcus  Co.  227 
U.  S.  469,  476,  57  U  ed.  600,  603,  33  Sup. 
Ct.  Rep.  267;  Hart  v.  Pennsylvania  R.  Co. 
112  U.  S.  331,  337,  338,  341,  28  L.  ed.  717, 
719.  720,  721,  6  Sup.  Ct.  Rqp.  151;  Bernard 
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V.  Adams  Exp.  Co.  205  Mass.  254,  28  L.R.A. 
(X.S.)  293,  91  N.  E.  325,  18  Ann.  Cas.  351; 
Alair  v.  Northern  P.  R.  Co.  53  Minn.  160,  19 
L.R.A.  764,  39  Am.  St.  Rep.  588,  54  N.  W. 
1072;  Louisville  &  N.  R.  Co.  v.  Magnus  Co. 
13  Ohio  C.  C.  N.  S.  .305. 

Messrs.  lilving^ston,  lilvlngston,  & 
George,  for  defendant  in  error. 

Donahue,  J.,  delivered  the  opinion  of 
the  court: 

The  pleadings  and  the  facts  distinguished 
this  case  from  the  case  of  the  Boston  k  M. 
R.  Co.  V.  Hooker,  233  U.  S.  97,  58  L.  ed.  868, 
L.R.A.1915B,  450,  34  Sup.  Ct.  Rep.  626,  Ann. 
Cas.  1915D,  593.  In  that  case,  Mr.  Justice 
Day,  in  his  opinion,  said,  at  page  109  of  233 
U.  S.:  **It  ia  to  be  borne  in  mind  that  the 
action  as  tried  and  decided  in  the  state 
court  was  not  for  negligence  of  the  railroad 
company  as  a  warehouseman  for  the  loss  of 
the  baggage  after  its  delivery  at  Sunapee 
Lake  station,  but  was  solely  upon  the  con- 
tract of  carriage  in  interstate  commerce." 

The  amended  petition  in  the  case  under 
consideration  avers  that  "upon  arriving  in 
Yoimgstown,  plaintiflT  presented  her  check  to 
the  Erie  Railroad  Company  and  demanded 
her  property,  and  was  entitled  to  possession 
of  the  same.  On  said  date  said  defendant, 
being  in  possession  of  said  property,  refused 
and  failed  to  deliver  the  same,  and  unlaw- 
fully converted  and  disposed  of  said  prop- 
erty to  its  own  use." 

The  Erie  Railroad  Company  in  its  answer 
denied  these  averments  of  the  amended  peti- 
tion, but,  upon  the  trial  of  the  case,  it  was 
admitted  that  the  trunk  arrived  at  the  Erie 
depot  in  Yoimgstown,  Ohio.  It  further  ap- 
pears from  the  undisputed  evidence  (plain- 
tiff's exhibit  A)  that  on  September  14th  the 
trunk  was  sent  by  the  defendant  to  New 
York  placed  on  a  steamer,  and  taken  to 
Europe.  Immediately  upon  the  admission 
being  made  that  the  trunk  had  reached  the 
Erie  depot  at  Youngstown,  Ohio,  the  Lake 
Sliore  &  Michigan  Southern  Railway  Com- 
pany moved  the  court  to  be  dismissed  from 
the  case.  The  court  sustained  this  motion 
without  objection  on  the  part  of  the  plain- 
tiff or  the  Erie  Railroad  Company. 

The  Lake  Shore  &  Michigan  Southern 
Railway  Company  was  the  initial  company 
and  the  company  with  whom  the  contract  of 
carriage  was  made.  Under  the  provisions  of 
§  8994 — 1,  General  Code,  this  company  was 
liable  upon  its  contract  of  carriage  for  any 
loss,  damage,  or  injury  to  such  property- 
caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  company  to  which  it 
delivered  such  property,  or  over  whose  line 
or  lines  the  property  passed  in  transporta- 
tion to  its  final  destination.  The  fact  that 
this  defendant,  upon  its  own  motion,  and 
evidently  with  the  consent  of  the  other  par- 
L.R.A.1917B. 


ties,  wan  dismissed  from  the  suit,  is  suffi- 
cient to  show  ttuit  this  action  was  not  tried 
and  decided  in  the  common  pleas  court  *'sol»> 
ly  upon  the  contract  of  carriage,"  as  was  the 
case  of  the  Boston  k  M.  R.  Co.  v.  Hooker, 
supra.  On  tlie  contrary,  the  petition 
averred  a  conversion  of  the  property  to  de- 
fendant's use  after  it  reached  the  Erie  depot 
at  Youngstown,  Ohio.  The  recitals  in  the 
petition,  as  to  the  purchasing  of  a  ticket  and 
checking  this  baggage  at  Toledo,  Ohio,  are 
pertinent  only  as  showing  that  the  defend- 
ant came  into  the  lawful  possession  of  it. 
The  admissions  made  upon  the  trial  of  the 
case  sustain  the  averments  of  the  amended 
petition. 

It  is  true  that  the  plaintiff  in  error  plead- 
ed a  contract  of  carriage  in  its  answer  to  the 
amended  petition.  No  reply  was  filed  taking 
issue  therewith.  It  offered  in  evidence  the 
joint  tariff  of  baggage  rules  and  r^ulations 
relating  to  excess  baggage  rates,  to  the  in- 
troduction of  which  the  plaintiff  objected, 
but  the  court  admitted  the  same  over  her 
objection.  The  charge  of  the  court,  however, 
practically  eliminated  this  evidence  from  the 
consideration  of  the  jury,  and  instructed  the 
jury  that  the  action  was  one  for  conversion^ 
and  that  it  might  assume  that  the  property 
described  in  the  plaintiff's  petition  was  con- 
verted by  the  Erie  Railroad  Company  to  its 
own  use.  This  charge  was  evidently  given 
in  view  of  the  admissions  made  in  the  case; 
for  in  the  next  paragraph  of  the  charge  the 
court  instructed  the  jury  that,  by  consent  of 
counsel,  there  was  only  one  question  for  its 
consideration,  and  that  was  the  value  of  the 
goods  at  the  time  of  the  conversion. 

Counsel  for  the  railroa<l  company  caused 
to  be  noted  a  general  exception  to  the  charge 
of  the  court,  but  did  not  object  or  except  to 
the  statement  by  the  court  that,  by  consent 
of  counsel,  the  only  issue  for  the  considera- 
tion of  the  jury  was  the  value  of  the  prop- 
erty cohverted  to  the  company's  use;  nor  is 
anv  claim  made  now  that  counsel  for  the 
plaintiff  in  error  did  not  consent  that  this 
single  issue  of  value  was  the  only  issue  to 
be  submitted  to  the  jury.  On  the  contrary, 
the  only  error  urged  by  counsel  for  plaintiff 
in  error  upon  the  attention  of  this  court  is 
the  refusal  of  the  trial  court  to  charge  as 
requested,  .that  "as  a  matter  of  law  in  no 
event  can  the  plaintiff  recover  more  than  the 
sum  of  $100  for  loss  of  baggage." 

It  clearly  appears  that  tliis  was  solely 
and  onlv  an  action  for  conversion  after  the 
baggage  had  irached  the  Erie  depot  at 
Youngstown,  Ohio,  and  that  the  only  seri- 
ous dispute  between  the  parties  was  not  as 
to  the  actual  conversion,  for  that  was  admit- 
ted, but  rather  as  to  the  amount  the  plain- 
tiff was  entitled  to  recover  for  such  conver- 
siion.     Even  if  counsel  for  plaintiff  in  error 
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bad  not  consented  that  the  sole  question  to 
be  submitted  to  the  jury  was  the  amount 
that  plaintiff  was  entitled  to  recover  by  rea- 
son of  such  conversion,  nevertheless  the 
charge  of  the  court  was  right;  for  there  was 
really  no  disputed  question  of  fact  in  this 
case  other  than  the  amount  the  plaintiff  was 
entitled  to  recover  from  the  defendant. 

Under  the  pleadings  and  proof  the  plain- 
tiff was  entitled  to  recover  for  a  conversion 
of  her  property.  Baltimore  &  0.  R.  Co.  v. 
O'Donnell,  49  Ohio  St.  439,  21  L.R.A.  117. 
34  Am.  St.  Rep.  579,  32  N.  E.  476;  Robinson 
V.  Austin,  2  Gray,  664;  Rosenfeld  v.  Central 
Vermont  R.  Co.  Ill  App.  Div.  371,  97  N.  Y. 
Supp.  905;  Magnin  v.  Dinsmore,  70  >I.  Y. 
410,  26  Am.  Rep.  60S;  and  Baldwin  v.  Cole, 
C  Mod.  212,  87  Eng.  Reprint,  964. 

In  an  action  for  conversion,  where  the 
facts  will  not  justify  exemplary  damages, 
the  measure  of  damages  is  ordinarily  the 
value  of  the  goods  at  the  time  of  conversion. 
Baltimore  &  O.  R.  Co.  v.  O'Donnell,  supra. 

8ome  authorities  hold  that  the  measure  of 
damages  in  such  cases  ordinarily  is  the 
▼alue  of  the  goods  at  the  time  of  conversion, 
or  any  higher  value  they  may  have  had  be- 
tween the  time  of  conversion  and  the  time 
of  trial.  That  question,  however,  is  not  in 
this  case. 

The  general  rule  as  to  the  measure  of 
damages  is  subject  to  the  exception  that, 
where  the  property  is  of  a  strictly  personal 
nature,  such  as  wearing  apparel  and  the 
like,  which  would  have  little  or  no  market 
value,  the  measure  of  damages  for  conver- 
sion of  such  property  is  its  reasonable  value 
to  the  owner  at  the  time  of  conversion;  and 
the  court  in  this  case  so  charged  the  jury. 
The  request  of  the  plaintiff  in  error  had  no 
application  to  the  issue  joined  by  the  plead- 
ings or  to  the  proof  in  this  case,  and  was 
therefore  properly  refused  by  the  trial  court. 
If  it  were  conceded,  however,  that  this  ac- 
tion was  based  solely  upon  the  contract  of 
carriage,  nevertheless  the  request  of  the  de- 
fendant was  properly  refused  by  the  trial 
court. 

It  is  contended  on  the  part  of  the  plain- 
tiff in  error  that  the  regulations  shown  in 
joint  tariff  of  baggage  rules  and  regula- 
tions contained  in  the  schedules  filed  by  it 
with  the  Interstate  Commerce  Commission 
and  the  Public  Utilities  Commission  of  Ohio 
and  printed  upon  the  back  of  the  baggage 
check  given  to  plaintiff  when  her  baggage 
was  checked  have  the  force  and  effect  of  law, 
and  entered  into  and  became  a  part  of  the 
contract  with  the  defendant  in  error  in  this 
case,  and  limit  the  amount  tiiat  she  is  en- 
titled to  recover,  if  she  is  entitled  to  recover 
any  sum  or  amount  whatever. 

Undoubtedly  it  is  the  law  of  this  state 
that,  where  a  public  utility  files  schedules ' 
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I  under  the  provisions  of  §  614 — 16,  General 
'  Code,  and  prints  in  plain  type  and  keeps  on 
file  or  posted  in  such  places  and  in  such 
manner  as  the  Commission  may  order,  a 
copy  of  such  schedules,  or  so  much  tiiereof 
as  tlie  Commission  shall  deem  necessary  for 
the  use  and  information  of  the  public, 
shippers  and .  travelers  are  charged  with 
notice  of  the  tariffs  named  in  these  sched- 
ules, and  must  abide  thereby,  unless  the 
same  be  found  unreasonable  by  the  Public 
Utilities  Commission. 

This  section  also  auth0ri7.es  and  requires 
a  public  utility  to  include  as  part  of  Ha 
schedules  ''all  rules  and  regulations  in  any 
manner  affecting  the  same,''  but  this  doe» 
not  mean  that  it  may  write  into  such  sched- 
ules so  filed  with  the  Public  Utilities  Com- 
mission of  the  state  any  rules  or  regulations 
that  are  in  direct  confiict  with  the  provi- 
sions of  other  statutes  of  the  state.  Chicago 
&  A.  R.  Co.  V.  .Kirby,  225  U.  S.  ]  55,  66  L. 
ed.  1033,  32  Sup.  Ct.  Rep.  048,  Ann.  Cus. 
191 4 A,  501.  Any  rules  or  regulations  pur- 
porting to  exempt  the  carrier  from  any  part 
or  all  of  its  liability  for  loss,  damage,  or  in- 
jury to  property  delivered  to  it  for  trans- 
portation are  in  direct  confiict  with  the 
plain,  express,  positive,  and  unequivocal 
provisions  of  §  8994 — 1,  General  Code.  That 
section  provides,  among  other  things,  that 
any  common  carrier  receiving  property  at  a 
point  within  the  state  for  transportation  to 
another  point  within  the  state  shall  be  lia- 
ble for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  by  any  common 
carrier,  railroad,  or  transportation  company 
to  which  such  property  may  be  delivered  or 
over  whose  lines  such  property  may  pass.  If 
that  were  all  the  provisions  of  this  section, 
the  contention  of  the  plaintiff  in  error  might 
be  answered  in  the  affirmative,  but  that  sec- 
tion further  specifically  provides  that  **no 
contract,  receipt,  rule  or  regulation  shall 
exempt  such  common  carrier,  railroad,  or 
transportation  company  from  the  liability 
hereljy  imposed." 

Notwithstanding  the  clear  and  unambigu- 
ous provisions  of  this  section  of  the  General 
Code,  it  is  contended  on  the  part  of  the 
plaintiff  in  error  that,  by  tl)e  rules  and  regu- 
lations contained  in  the  schedule  filed  by  it 
with  the  Public  Utilities  Commission  of 
Ohio,  it  can  exempt  itself  or  limit  in  amount 
the  liability  imposed  by  this  section.  In 
support  of  this  contention  our  attention  ia 
directed  to  the  case  of  Boston  &  M.  R.  Co. 
V.  Hooker,  233  U.  S.  97,  58  L.  ed.  868,  L.R.A. 
1915B,  450,  34  Sup.  Ct.  Rep.  526,  Ann.  Cas. 
1915D,  693,  construing  the  Carmack  amend- 
ment to  the  Hepburn  Act  of  June  29,  190ft 
(34  Stat,  at  L.  584,  chap.  3501,  Comp.  Stat. 
19 J  3  §  8563),  regulating  interstate  com- 
merce. 
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We  recognize  the  desirability  of  a  uniform 
construction  of  the  laws  of  each  of  the  sev- 
eral states  of  the  United  States  with  the 
construction  given  by  the  Supreme  Court  of 
the  United  States  to  act  of  Congress  cover- 
ing the  safe  subject-matter,  and  particular- 
ly is  this  desirable  where  these  laws  relate 
to  the  transportation  of  passengers  and 
freight;  but  §  8994 — 1,  General  Code  while 
similar  to  the  Carmack  amendment  (Comp. 
Stat.  1913,  §  8592),  except  in  that  part 
which  relates  to  the  territorial  extent  of  the 
application  of  tlie  law,  is  not,  in  the  opin- 
ion of  a  majority  of  this  court,  susceptible 
of  the  construction  given  the  Carmack 
amendment  in  the  case  above  cited.  Nor 
is  it  now  necessary  to  a  uniform  operation 
of  the  laws  regulating  interstate  and  intra- 
state commerce  for  this  court  to  give  to  § 
8994 — 1,  General  Code,  the  same  construc- 
tion that  w^as  given  the  Carmack  amend- 
ment by  the  Supreme  Court  of  the  United 
States  in  the  case  of  the  Boston  &  M.  R.  Co. 
V.  Hooker,  supra.  That  case  was  decided 
April  6,  1914.  The  Congress  of  the  United 
States,  at  its  next  session  after  that  deci- 
sion was  announced,  passed  the  Cummins 
amendment  (Act  March  4,  1015,  chap.  176, 
38  Stat,  at  L.  1196),  amending  §  7  of  the 
Hepburn  Act  which  amendment  provides 
among  other  things,  that  the  common  car- 
rier shall  be  liable  for  the  full  actual  loss, 
damage,  or  injury  to  such  property,  not- 
withstanding any  limitation  of  liability  or 
limitation  of  the  amount  of  recovery,  or 
representation  or  agreement  as  to  the  value 
in  any  receipt  or  bill  of  lading,  or  in  any 
contract,  rule,  regulation,  or  in  any  tariff 
filed  with  the  Interstate  Commerce  Commis- 
sion, and  that  any  such  limitation,  without 
respect  to  the  manner  or  form  in  which  it 
is  sought  to  be  made,  shall  be  unlawful  and 
void ;  and  further,  that  where  the  goods  are 
hidden  by  wrapping,  boxing,  or  other  means, 
and  the  carrier  is  not  notified  as  to  the 
character  of  the  goods,  the  carrier  may  re- 
<(uire  the  shipper  to  btate  specifically  in 
writing  the  value  of  the  goods,  and  the  car- 
rier shall  not  be  liable  beyond  the  amount  so 
specifically  stated. 

It  is  evident  that  this  immediate  action 
on  the  part  of  Congress  was  occasioned  by 
the  construction  given  the  Carmack  amend- 
ment by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Boston  &  M.  R. 
Co.  V.  Hooker,  supra,  but  it  is  in  no  wise 
important  whether  the  action  of  Congress 
was  induced  by  the  belief  that  it  had  failed 
in  expressing  its  true  intent  and  purpose  in 
the  Carmack  amendment,  as  construed  by 
the  Supreme  Court,  or  that  there  existed 
at  the  time  of  the  adoption  of  the  Cummins 
amendment  a  necessity  for  furtlier  legisla- 
tion on  that  subject.  The  fact  remains  (hat 
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Congress  did  pass  the  Cummins  amendment, 
and  the  construction  given  to  the  Carmack 
amendment  by  the  Supreme  Court  of  the 
United  States  in  the  case  just  referred  to 
is  no  longer  the  law  applicable  to  this  sub* 
ject  of  interstate  commerce.  It  would  also 
appear  that  the  general  assembly  of  the 
state  of  C^io,  when  it  wrote  into  §  8094 — 1, 
General  Code,  the  language  of  the  Carmack 
amendment,  had  in  view  the  desirabilitv  of 
a  uniform  operation  of  the  laws  relating  to 
interstate  and  intrastate  commerce.  Should 
this  court  now  construe  §  8994 — 1  in  line 
with  the  construction  given  to  the  Carmack 
amendment  by  the  Supreme  Court  of  the 
United  States,  it  would  be  necessary  for  the 
general  assembly  of  this  state,  if  it  desires 
uniformity  of  state  and  interstate  commerce 
laws,  to  amend  that  section  to  conform  to 
the  provisiona  of  the  Cummins  amendment. 
However,  the  conclusion  this  court  has 
reached  makes  such  an  amendment  imiieoes- 
sary. 

In  construing  a  statute  of  this  state, 
where  no  Federal  question  is  involved,  this 
court  is  not  required  to  adopt  a  constmc- 
tion  given  to  a  similar  law  of  the  United 
States  by  the  Supreme  Court  of  the  United 
Stat«8.  However,  this  court  would  be  iu- 
clined  to  follow  the  judgment  of  the  Su- 
preme Court  of  the  United  States,  even 
though  no  Federal  question  was  involved, 
unless  it  clearly  appeared  that  a  different 
conclusion  should  be  reached.  In  constru- 
ing a  statute  it  is  the  duty  of  the  court  to 
give  effect  to  the  legislative  intent.  True, 
the  intent  of  the  legislature  is  to  be  deter- 
mined from  the  language  employed,  and 
when  that  language  clearly  expresses  the 
intent  of  the  lawmaking  body,  it  should  be 
given  its  plain,  ordinary  meaning;  for  it  is 
not  a  question  what  the  lawmaking  body 
intended  to  enact,  but  rather  the  meaning 
of  that  which  it  did  enact.  Where,  however, 
the  meaning  is  doubtful,  the  history  of  legis- 
lation on  the  subject  may  be  considered  in 
connection  with  the  object,  purpose,  and 
language  of  the  law,  in  order  to  arrive  at 
its  true  meaning.  Slingluff  v.  Weaver,  66 
Ohio  St.  621,  64  N.  E.  574. 

The  passage  by  Congress  of  the  Cummins 
amendment  immediately  following  the  deci- 
sion in  the  case  of  the  Boston  k  M.  R.  Co. 
V.  Hooker,  supra,  would  seem  to  indicate  the 
meaning  and  intent  of  Congress  when  it 
passed  the  Carmack  amendment,  and  this 
Cummins  amendment  was  made  necessarv 
by  the  fact  that  the  language  employed  in 
the  Carmack  amendment,  as  construed  by 
the  court,  did  not  clearly  express  the  intent 
of  the  lawmaking  body.  This  later  legisla- 
tion by  Congress  in  this  regard  is  an  import- 
ant aid  to  this  court  in  arriving  at  the  in- 
tention of  the  legislature  of  this  state  when 
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it  enacted  into  law  g  8994 — 1,  Greneral  Code; 
for  the  intent  of  the  General  assembly  of 
Ohio  when  it  passed  that  section  must  have 
been  identical  with  the  intent  of  Congress 
when  it  passed  the  Carmack  amendment; 
otherwise  the  same  language  would  not  have 
been  employed. 

Aside  from  these  considerations,  however, 
we  are  compelled  to  a  different  construction 
of  §  8994 — 1  than  the  construction  given 
to  the  Carmack  amendment  by  the  Supreme 
Court  of  the  United  States  in  the  case  above 
cited.  Mr.  Justice  Pitney,  in  his  dissenting 
opinion  in  that  case,  calls  attention  to  the 
fact  that  there  is  no  previous  instance  where 
any  court  in  this  country  has  ever  held  the 
recovery  to  be  limited  to  an  arbitrary  sum, 
unrelated  to  the  value  of  the  goods  lost, 
without  any  previous  valuation  or  agree- 
ment assented  to  by  the  shipper  or  pas- 
senger, and  without  any  representation  of 
value  made  by  him,  and  further  calls  atten- 
tion to  the  clear  expression  of  the  legisla- 
tive purpose  in  the  Carmack  amendment  to 
enforce  the  carrier's  responsibility  for  losses 
of  property  caused  by  it,  without  regard  to 
any  rule  or  regulation  exempting  it. 

Section  614 — 17,  General  Code,  author- 
izes a  public  utility  to  fix  a  sliding  scale  of 
charges  based  on  the  value  of  the  articles  to 
be  transported.  This  is  only  a  fair  and 
reasonable  provision  to  enable  the  carrier 
to  protect  itself  against  fraud  and  imposi- 
tion and  to  provide  a  rate  or  charge  propor- 
tionate to  the  responsibilities  of  the  risk 
assumed.  York  Mfg.  Co.  v.  Illinois  C.  R. 
Co.  3  Wall.  107,  112,  18  L.  ed.  170,  171. 
This  same  section  also  requires  every  public 
utility  to  conform  its  schedule  of  rates  to 
this  sliding  scale.  Such  sliding  scale  of 
rates  automatically  attaches  to  the  declared 
or  agreed  value,  and  becomes  the  lawful  rate 
which  the  carrier  must  exact  and  the  rate 
which  the  shipper  must  pay.  Chicago  &  A. 
R.  Co.  V.  Kirby,  226  U.  S.  155,  66  L.  ed. 
1033,  32  Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914A, 
601. 

The  dufy  imposed  upon  the  carrier  by 
§  614 — 18,  General  Code,  to  exact,  demand, 
and  receive  the  charge  for  service  rendered, 
as  specified  in  the  schedule,  is  not  a  passive, 
but  an  active,  one.  It  is  not  met  and  dis- 
charged by  leaving  it  to  the  pleasure  of  the 
shipper  to  declare  or  refuse  to  declare  the 
value  of  the  goods  offered  for  transporta- 
tion. 

It  is  not  only  the  right  of  the  carrier  to 
be  advised  of  the  full  extent  of  its  responsi- 
bility, but,  in  order  for  it  to  comply  with 
the  provisions  of  §  614 — 16>  General  Code, 
it  may  riglitfully  require,  as  a  condition  pre» 
cedent  to  any  contract  for  the  transporta- 
tion of  baggage,  information  from  the  pas- 
senger as  to  its  value.  New  York  C.  &  H. ' 
L.RAL.1917B. 


R.  R.  Co.  V.  Fraloff,  100  U.  S.  24,  25  L.  ed. 
531,  and  Plart  v.  Pennsylvania  R.  Co.  112 
U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151. 

In  view  of  the  positive  provisions  of  § 
614 — 18,  an  express  contract,  written  or 
verbal,  between  the  shipper  and  the  trans- 
portation company  to  carry  property  known 
by  both  parties  to  the  contract  to  be  worth 
$1,000  for  the  same  rate  charged  for  prop- 
erty worth  $100,  upon  condition  that  the 
shipper  will  release  the  transportation  com- 
pany from  any  loss,  damages,  or  injury  to 
such  property  in  excess  of  $100,  would  not 
only  be  in  violation  of  this  statute,  but 
against  public  policy  and  void,  even  if  § 
8994 — 1,  General  Code,  did  not  provide  in 
express  terms  that  a  common  carrier  cannot 
exempt  itself  by  contract  from  the  liability 
imposed  by  that  statute.  Certainly,  if  an 
express  contract  could  not  be  made  exempt- 
ing the  carrier  from  liability  for  loss  or 
damages  to  the  property  transported,  or  re- 
lieve the  shipper  from  paying  the  legal  rate 
published  in  the  schedules,  no  implied  con- 
tract, based  upon  the  theory  of  construc- 
tive or  actual  notice  of  rules  and  regula- 
tions contained  in  the  schedules  filed,  can 
have  that  effect.  There  is  a  substantial 
difference,  however,  between  a  contract  pur- 
porting to  limit  or  exempt  a  common  carrier 
from  liability  under  this  statute  and  a  con- 
tract or  agreement .  fixing  the  value  of  the 
goods  delivered  for  transportation,  where 
the  rates  to  be  charged  for  the  transporta- 
tion service  are  fixed  in  the  schedules  with 
reference  to  the  value  of  the  property  to  be 
transported. 

The  authorities  would  seem  to  be  imiform 
that,  where  a  shipper  declares  a  less  value 
than  the  true  value  of  the  property  delivered 
for  transportation,  in  order  to  obtain  a  low- 
er rate,  recovery  for  loss  or  damages  will  be 
limited  to  the  amount  of  the  valuation  nam- 
ed. Baltimore  &  O.  R.  Co.  v.  Hubbard,  72 
Ohio  St.  302,  74  N.  E.  214, 18  Am.  Neg.  Rep. 
231;  Pennsylvania  Co.  v.  Shearer,  75  Ohio 
St.  249,  116  Am.  St.  Rep.  730,  79  N.  E.  431, 
9  Ann.  Cas.  16;  Hoeger  v.  Chicago,  M.  &  St. 
P.  R.  Co.  63  Wis.  100,  63  Am.  Rep.  27 1,  23 
N.  W.  435;  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  639,  651,  67  L.  ed.  683,  6SS, 
33  Sup.  Ct.  Rep.  391;  and  Bernard  v.  Adams 
Exp.  Co.  205  Mass.  254,  260,  28  L.RA. 
(N.  S.)  293,  91  N.  E.  325,  18  Ann.  Cas.  351. 

The  Cummins  amendment,  however,  ex- 
pressly prohibits  such  contract  in  relation 
to  interstate  commerce,  where  the  articles 
offered  for  transportation  are  not  hidden 
from  view.  Whether  the  provisions  in  § 
8994 — ^1,  General  Code,  that  "no  contract^ 
receipt,  rule  or  regulation  shall  exempt  sucli 
common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  imposed,*' 
should  be  construed  as  including  contracts 
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relating  to  value,  or  only  as  to  contracts  re- 
lating to  liability  or  nonliability,  is  a  ques- 
tion that  does  not  arise  in  this  case;  for  it 
is  not  contended  that  the  passenger  ac- 
tually declared  the  value  of  the  baggage  de- 
livered for  transportation,  but  rather  that 
the  rules  and  regulations  limiting  the  car- 
rier's liability  to  $100,  filed  with  and  as  a 
part  of  the  schedule  with  the  Public  Utili- 
ties Commission,*  entered  into  and  became  a 
part  of  the  contract  of  carriage.  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S.  639, 
651,  67  L.  ed.  683,  688,  33  Sup.  Ct.  Rep. 
391,  and  Bernard  v.  Adams  Exp.  Co.  205 
Mass.  254,  260.  28  L.R,A.(N.S.)  293,  91  N. 
E.  325,  IS  Ann.  Cas.  351. 

The  statutes  of  our  state  relating  to  intra- 
state commerce  are  for  the  purpose  of  pro- 
viding and  maintaining  a  uniform  rate  to 
all  travelers  and  shippers.  These  statutes 
not  only  provide  means  and  methods  for  es- 
tablishing and  maintaining  uniform  rates, 
but  they  also  provide  means  and  methods 
for  the  protection  of  carriers  from  imposi- 
tion and  fraud,  and  enable  tliem  to  fix  rates 
proportionate  to  the  responsibility  of  the 
service  they  assume  to  perform.  Neither 
shippers  nor  transportation  companies  can 
be  permitted  to  defeat  the  intention  and  pur- 
pose of  these  statutes  by  any  loose  arrange- 
ment that  will  permit  a  shipper,  by  his  own 
neglect  or  refusal  to  declare  value,  to  se- 
cure a  lesser  rate  for  the  transportation  of 
his  goods  than  the  legal  rate  named  in  the 
schedules  filed  with  the  Commerce  Commis- 
sion of  the  state,  or  that  will  permit  a  com- 
mon carrier  by  its  neglect  of  duty  to  exact, 
demand,  and  receive  this  legal  rate,  and  to 
that  end  require  a  valuation  to  be  fixed  by 
the  shipper  when  the  goods  are  offered  for 
transportation,  to  exempt  itself  from  all  or 
any  part  of  the  liability  imposed  by  the 
statute.  If  rules  and  regulations  in  direct 
confiict  with  a  statute  are  permitted  to 
avoid  its  positive  terms  and  provisions,  then 
the  statute  might  just  as  well  never  have 
been  written;  if,  on  the  other  hand,  a  ship- 
per is  required  to  fix  the  value  of  his  prop- 
erty offered  for  transportation,  then  he  can 
be  required  to  pay  the  same  rate  charged  to 
all  other  shippers,  and  the  transportation 
company  will  receive  the  full  legal  rate  for 
the  service  it  performs  and  the  responsibil- 
ity it  assumes. 

It  was  held  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Louisville  &  N. 
R.  Co.  V.  Maxwell,  237  U.  S.  94,  59  L.  ed. 
S53,  L.R.A.1915E,  665,  P.U.R.1915C,  300, 
35  Sup.  Ct.  Rep.  494,  that  the  duly  filed 
tariff  of  the  carrier  must  be  charged  by  it 
and  paid  by  the  shipper  or  passenger  with- 
out deviation  therefrom;  that  shippers  and 
travelers  are  charged  by  the  duly  filed  tar- 1 
iff,  and  must  abide  thereby,  unless  it  is 
I^R.A.1917B. 


found  to  be  unreasonable  by  the  Interstate 
Commerce  Commission;  that  neither  mis- 
quota,tion  of  rates  nor  ignorance  is  an  ex- 
cuse for  charging  or  paying  less  or  more 
than  the  filed  rate;  and  that,  notwithstand- 
ing a  contract  fbr  a  less  rate  than  the  rate 
named  in  the  tariff  filed  had  been  entered 
into  in  good  faith  between  the  passenger 
and  the  carrier's  agent,  the  carrier  could 
recover  from  the  passenger  the  difference 
between  the  legal  rate  published  in  the  tariff 
and  the  rate  actually  paid  by  the  passenger 
under  the  contract  for  transportation.  This 
case  was  decided  almost  a  year  later  than 
the  case  of  the  Boston  &  M.  R.  Co.  v.  Hook- 
er, 2^  U.  S.  97,  58  L.  ed.  868,  L.R.A.1915B, 
450,  34  Sup.  Ct.  Rep.  526,  Ann.  Cas.  19151), 
593.  Under  this  authority  the  carrier,  had 
it  transported  and  delivered  this  baggage 
to  the  plaintiff,  would  be  entitled-  to  re- 
cover from  her  the  legal  rate  named  in  the 
schedule  for  baggage  of  that  value,  regard- 
less of  whether  the  plaintiff  had  declared  or 
failed  to  declare  a  value  when  offered-  for 
transportation,  and  regardless  of  the  rules 
and  regulations  contained  in  the  schedule 
filed  with  the  Interstate  Commerce  C-om- 
mission;  for  it  would  not  be  contended  that 
these  rules  and  regulations  would  be  more 
binding  upon  either  party  to  the  trans- 
action than  a  positive  and  express  contract 
in  relation  to  the  rate  to  be  charged  for  the 
service  rendered. 

It  follows,  therefore,  that  if  the  carrier 
could  recover  from  the  passenger  the  differ- 
ence between  the  rate  charged  and  the  legal 
rate,  the  passenger  should  also  have  the 
right  to  claim  the  protection  of  the  laws 
regulating  the  commerce  of  the  state  and 
enacted  for  the  equal  protection  of  both. 

Judgment  affirmed. 

Nichols,  Ch.  J.,  and  Johnson,  Wana- 
maker,  Newman,  and  Matthias,  JJ.,  con- 
cur. 

Jones,  J.,  dissenting  ^ 

The  decision  is  supported  neither  by  au- 
thority nor  by  principles  of  public  policy. 
It  is  not  supported  by  authority.  The  stat- 
ute involved  is  of  Federal  origin,  is  a  copy 
of  the  Federal  act,  and  has  been  construed 
by  a  Federal  court, — the  Supreme  Court  of 
the  United  States, — which  has  diametrically 
held  the  converse  of  the  legal  principle  out- 
lined in  the  majority  opinion;  and  the  ma- 
jority opinion,  in  attempting  to  distinguish 
this  case  by  the  citation  of  Federal  au- 
thority in  its  support,  has  simply  been 
hoisted  upon  its  own  petard.  It  is  not  sup- 
ported by  principles  of  public  policy  for  the 
reason,  often  judicially  stated  and  main- 
tained, that  the  purpose  of  the  public 
utility  laws  here  involved,  state  and  Fed* 
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cml,  was  to  provide  "unity  of  transporta- 
tion and  liability,"  and  to  avoid  the  annoy- 
ance and  confusion  resulting  from  the 
application  of  various  rules  of  liability  in 
the  several  states,  especially  in  the  trans- 
portation of  freight  and  baggage  from  one 
state  to  another.  This  purpose  is  nullified 
by  the  majority  opinion. 

As  a  premise  to  a  correct  conclusion,  it 
must  be  understood  that  the  public  utility 
laws  of  this  state,  including  the  requirement 
of  fllihg  and  publishing  the  schedules  of 
tariff's,  rates,  charges,  etc.,  are  substantially 
similar  to  and  almost  exact  copies  of  the 
Federal  statutes  upon  the  same  subject. 
These  requirements  are  found  in  the  follow- 
ing sections  of  our  General  Code:  §§  510, 
«14— 16,  614—17,  614—18,  and  8994—1. 
Furthermore,  §  611,  General  Code,  provides 
that  the  schedules  prescribed  by  the  Public 
Service  Commission  (now  Public  Utilities 
Commission)  of  Ohio,  **as  far  as  practicable, 
shall  conform  to  the  forms  prescribed  by  the 
Interstate  Commerce  Commission."  And 
the  fact  may  now  be  emphasized  that,  con-' 
formably  to  the  provisions  of  that  section, 
§  8994 — 1,  General  Code,  is  an  exact  copy 
of  the  Carmack  amendment  to  the  Hepburn 
Act,  with  the  single  exception  that  its  pro- 
risions  are  made  to  apply  only  to  intrastate 
transportation.  The  Carmack  amendment 
is  found  in  §  20  of  the  act  regulating  com- 
merce, as  amended  by  §  7  of  the  act  of  June 
29,  1006  (34  Stat,  at  L.  584,  595,  Comp. 
Stat.  1913,  §§  8563,  8592). 

The  legal  question  involved  is  whether 
joint  rates,  tariffs,  and  charges  for  services 
of  this  character,  performed  by  the  carrier, 
together  with  the  rules  and  regulations  af- 
fecting them,  when  posted  and  filed  in  ac- 
cordance with  the  Ohio  statutes,  become  a 
part  of  the  contract  of  transportation  be- 
tween passenger  and  carrier,  limiting  bag- 
gage liability,  although  no  notice  of  such 
scheduled  rates  or  of  their  filing  and  publi- 
cation has  been  brought  home  to  the  pas- 
senger. If  the  contract  of  carriage  in  ques- 
tion related  to  an  interstate  shipment  of 
baggage,  or  if  the  trunk  had  been  shipped 
across  the  state  boundary,  then  it  must  be 
conceded  that  every  question  arising  in  this 
case  was  fully  presented  and  decided  in  the 
case  of  Boston  &  M.  R.  Co.  v.  Hooker,  233 
U.  S.  97,  68  L.  ed.  868,  L.R.A.1915B,  450, 
34  Sup.  Ct.  Rep.  526,  Ann.  Cas.  1915D,  593. 

The  action  at  bar  was  to  recover  for  loss 
of  baggage  checked  from  Toledo,  Ohio,  to 
Youngs  town,  Ohio.  The  baggage  was 
checked  upon  a  first-class  ticket  and  routed 
by  the  Lake  Shore  k  Michigan  Southern 
and  Erie  Railways  to  destination.  Judg- 
ment was  recovered  in  the  sum  of  $285. 
During  the  course  of  the  trial  the  initial 
carrier  was  dismissed  in  the  case. 
I*.R^.1917B. 


The  Erie  Railroad  Company,  in  addition 
to  denials,  pleaded  certain  facts  in  support 
of  its  claim  that  in  no  event  could  there  be 
a  recovery  for  a  greater  sum  than  $100.  It 
alleged  that  its  contract  of  carriage  was  to 
the  effect  that,  unless  a  greater  sum  was 
declared  by  the  passenger  and  charges  paid 
for  increased  valuation  at  the  time  of  the 
delivery  to  the  carrier,  the  value  of  the 
baggage  belonging  to  or  checked  for  an 
adult  passenger  should  be  deemed  and 
agreed  not  to  be  in  excess  of  $100;  that  if 
the  passenger,  at  the  time  of  checking  the 
haggage,  declared  a  greater  value  than  $100, 
each  $100  in  value  or  fraction  thereof  above 
such  allowance  would  be  charged  for  at  10 
per  cent  of  the  excess  baggage  rates  for  the 
distance  carried;  that  said  agreement  was 
made  in  accordance  with  and  under  and  by 
virtue  of  and  arose  from  the  local,  inter- 
division,  and  joint  tariff  of  baggage  rules 
and  regulations,  excess  baggage  rates  and 
transfer  charges  in  force  and  effect  at  the 
various  times  complained  of  in  said  peti- 
tion, properly  filed  with  the  Interstate  Com- 
merce Commission,  and  also  duly  filed  with 
the  Public  Utilities  Commission  of  the 
state  of  Ohio;  that  the  passenger  plaintiff 
did  not  declare  the  baggage  to  be  of  any 
greater  value  than  $100,  or  pay  any  ex- 
cess charges  therefor. 

The  evidence  disclosed  that  the  defend- 
ant company  had  published  and  filed  with 
the  Public  Utilities  Commission  of  Ohio, 
and  also  with  the  Interstate  Commerce  Com- 
mission, in  accordance  with  the  Ohir  and 
Federal  statutes,  its  schedules  relating  to 
rates,  fares,  charges,  rules,  and  regulations 
for  transporting  both  passengers  and  bag- 
gage between  the  points  named,  that  the 
plaintiff  had  no  actual  notice  of  the  regula- 
tions limiting  liability,  and  that  no  declara- 
tion as  to  value  was  made  by  the  plaintiff 
at  the  time  she  purchased  her  ticket  and 
checked  her  baggage,  and  that  no  inquiry  as 
to  value  was  made  by  the  baggageman.  On 
the  face  of  the  baggage  check  was  the  fol- 
lowing stipulation:  *'See  conditions  on 
back.    Value  not  stated." 

On  the  reverse  side  of  the  baggage  check 
was  the  following  notation: 

Notice  to  Passengers. 

Baggage  consists  of  passenger's  personal 
wearing  apparel,  and  liability  is  limited  to 
$100  (except  a  greater  or  less  amount  is 
provided  in  tariffs)  on  full-fare  ticket,  un- 
less a  greater  value  is  declared  by  owner  at 
the  time  of  checking  and  payment  is  made 
therefor. 

During  the  course  of  the  trial,  and  before 
argument,  at  the  instance  of  defendant,  the 
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following  request  was  asked  to  be  given  to 
'the  jury  and  refused  by  the  court:  "The 
court  says  to  you  as  a  matter  of  law  that  in 
110  event  can  plaintiff  recover  more  than  the 
sum  of  $100,  for  loss  of  baggage." 

Judgment  was  rendered  for  the  market 
value  of  the  goods,  and  the  majority  of  the 
court  of  appeals  sustained  the  judgment  re- 
covered. 

In  the  case  of  Boston  &  M.  R.  Co.  v.  Hook- 
er, supra,  the  pertinent  propositions  of  the 
syllabus  that  apply  here  are  as  follows: 

"Knowledge  of  the  shipper  that  the  rate 
is  based  on  value  is  to  be  presumed  from  the 
terms  of  the  bill  of  lading  and  of  the  pub- 
lished schedules  filed  with  the  Interstate 
Commerce  Commission,  and  the  effect  of  so 
filing  the  schedules  makes  the  published 
rates  binding  upon  shipper  and  carrier 
alike. 

"The  limitation  of  liability  of  carriers  for 
passengers'  baggage  is  covered  by  the  Inter- 
state Commerce  Act,  and  the  Carmack 
amendment  to  the  Hepburn  Act  applies 
thereto  as  well  as  to  liability  for  shipments 
of  freight.     .     .     . 

"A  provision  in  a  tariff  schedule  that  the 
passenger  must  declare  the  value  of  his  bag- 
gage and  pay  stated  excess  charges  for  ex- 
cess liability  over  the  stated  value  to  be 
carried  free  is  a  regulation  within  the  mean- 
ing of  §§  6  and  22  of  the  Interstate  Com- 
merce Act,  and  as  such  is  sufficient  to  give 
the  shipper  notice  of  the  limitation." 

Many  of  the  decisions  cited  in  the  fore- 
going majority  opinion  are  not  germane  to 
this  case,  since  such  decisions  are  based 
upon  the  reciprocal  liability  of  passengers 
and  carrier  before  the  adoption  of  various 
commerce  laws  regulating  the  shipment  of 
freight  and  baggage,  and  prior  to  the  de- 
cisions of  the  courts  as  to  the  effect  of  the 
adoption  of  such  statutes. 

If  the  Ohio  statutes  conferring  powers 
upon  its  Public  Utilities  Commission  in 
fixing  the  tariffs,  rates,  and  diarges,  and 
requiring  their  publication  and  filing,  are 
similar  to  the  cognate  Federal  statutes  re- 
lating to  that  subject  adopted  by  Congress, 
and  if  the  state  court  adopts  the  same  rule 
of  liability  as  the  Federal  court,  then  of 
necessity  this  case  must  be  reversed.  It 
would  not  be  profitable  in  this  opinion  to 
cite  the  various  acts  of  Congress  under 
which  the  Supreme  Court  of  the  United 
States  in  the  case  of  Boston  &  M.  R.  Co. 
V.  Hooker,  supra,  determined  the  duties 
and  liabilities  of  shipper  and  carrier.  Those 
sections  of  the  Federal  law  are  referred  to 
and  set  forth  in  the  opinion  in  that  case. 
That  case  discusses  as  well  the  effect  of  pre- 
ceding Federal  decisions  relating  to  the 
legal  effect  of  such  statutes.  Following  a 
discriminating  review  of  tliose  decisions 
L.R.A.1917B. 


Mr.  Justice  Day,  on  page  113  of  233  U.  S* 
concludes:  "It  follows,  therefore,  from  the 
previous  decisions  in  this  court,  that  if  it 
be  found  that  the  limitation  of  liability  for 
baggage  is  required  to  be  filed  in  the  car- 
rier's tariffs,  the  plaintiff  was  bound  by 
such  limitation.  Having  the  notice  which 
follows  from  the  filed  and  published  regu- 
lations, as  required  by  the  statute  and  the 
order  of  the  Interstate  Commerce  Commis- 
sion, she  might  have  declared  the  value  of 
her  luggage,  paid  the  excess  traffic  rate,  and 
thus  secured  the  liability  of  the  carrier  to 
the  full  amount  of  the  value  of  her  baggage; 
or  she  might,  for  the  purpose  of  transpor- 
tation have  valued  it  at  $100,  and  received 
free  transportation  and  liability  to  that  ex- 
tent only;  or,  as  she  did,  she  might  have 
made  no  valuation  of  her  baggage,  in  which 
event  the  rate  and  the  corresponding  lia- 
bility would  have  automatically  attached." 

The  principles  announced  in  the  case  of 
Boston  &  M.  R.  Co.  v.  Hooker,  supra,  were 
supported  and  emphasized  by  Mr.  Justice 
Lurton  in  the  three  cases, — ^Adams  Exp. 
Co.  V.  Croninger,  226  U.  S.  491,  506,  57  L. 
ed.  314,  320,  44  L.R.A.(N.S.)  257,  33  Sup. 
Ct.  Rep.  148;  Kansas  City  Southern  R.  Co. 
V.  Carl,  227  U.  S.  639,  648,  654,  57  L.  ed. 
683,  687,  689,  33  Sup.  Ct.  Rep.  391;  and 
Missouri,  K.  k  T.  R.  Co.  v.  Harriman,  227 
U.  S.  657,  668,  57  L.  ed.  690,  696,  33  Sup. 
Ct.  Rep.  397, — ^by  Mr.  Justice  Lamar  in  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Cramer,  232  U.  S. 
490,  58  L.  ed.  697,  34  Sup.  Ct.  Rep.  383, 
and  were  later  approved  by  the  United 
States  Supreme  Court  in  Qeorge  K.  Pierce 
Co.  V.  Wells  F.  &  Co.  236  U.  S.  278,  59  U 
ed.  576,  35  Sup.  Ct.  Rep.  351,  and  in  Louis- 
ville &  N.  R.  Co.  V.  Maxwell,  237  U.  S.  94, 
59  L.  ed.  853,  L.R.A.1915E,  665,  P.U.R. 
191 5C,  300,  35  Sup.  Ct.  Rep.  494.  In  the 
latter  case  the  court  permitted  the  carrier 
to  recover  from  the  shipper  an  amount  ex- 
acted which  was  less  than  the  published 
rates  for  interstate  transportation,  under 
the  provisions  of  the  Federal  law  governing 
filed  and  published  rates  imder  the  Inter- 
state Commerce  Acts. 

In  construing  the  Ohio  law  upon  the  same 
subject,  I  am  constrained  to  follow  the  rules 
of  construction  adopted  by  the  Supreme 
Court  of  the  United  States,  not  only  because 
of  the  high  character  of  that  court  and  the 
convincing  application  of  the  rule  found  in 
its  opinions,  but  also  because  of  the  uni- 
formity required  in  the  application  of  legal 
principles  to  liabilities  arising  under 
similar  statutes  under  local  and  Federal 
laws.  The  adoption  of  the  provisions  of  the 
Federal  law  on  this  subject  by  the  Ohio 
legislature  is  evidence  that  the  state  desired 
such  uniformity,  entailing  similar  duties 
and  liabilities,  and  especially  is    this    true 
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where  our  state  commerce  act  provides  that 
these  schedules,  ''as  far  as  practicahlei  shall 
conform  to  the  forms  prescribed  by  the 
Interstate  Commerce  Commission."  I  am 
unable  to  see  what  principle  of  substantial 
justice,  equality  before  the  laws,  or  of  pub- 
lic policy  should  require  this  court  to  pre- 
scribe a  rule  of  liability  to  the  effect  that 
a  shipment  of  intrastate  goods  should  en- 
title the  shipper  to  a  higher  amount  of  dam- 
ages ^an  a  shipment  made  over  the  state 
boundary.  In  this  state,  as  elsewhere,  a 
large  volume  of  the  transportation  business 
transacted,  covering  freight  and  baggage, 
goes  beyond  the  state  border,  and  tlie  adop- 
tion of  a  different  rule  of  liability  by  local 
courts  must  necessarily  result  in  annoyance 
and  confusion.  Thus,  a  passenger  desiring 
to  transport  at  the  same  time  one  piece  of 
baggage  within  the  limits  of  the  state  and 
another  without  would  be  confronted  with 
different  duties  and  with  different  liabili- 
ties, if  the  rule  adopted  by  the  majority 
opinion  in  this  case  should  be  followed. 
Questions  are  now  arising,  and  will  continue 
to  arise,  presenting  different  rules  of  trans- 
portation liability  under  state  and  Federal 
laws  concededly  similar,  and  their  appli- 
cation would  vary  according  to  the  char- 
acter of  the  transportation,  whether  intra- 
state or  interstate.  However,  upon  all 
interstate  shipments  the  Carmack  amend- 
ment to  the  Hepburn  Act  embraces  the 
Federal  policy  and  supersedes  the  state 
legislation  or  policy  upon  that  subject,  and 
the  construction  given  such  Federal  laws  by 
the  highest  court  of  the  land  is  binding 
upon  state  courts.  Adams  Exp.  Co.  v. 
Croninger,  226  U.  S.'491,  506,  57  L.  ed.  314, 
320,  44  L.R.A.(N.S.)  267,  33  Sup.  Ct.  Rep. 
348;  Missouri,  K.  &  T.  R.  Co.  v.  Harriman, 
227  U.  S.  657,  668,  57  I/,  ed.  690,  696,  33 
Sup.  Ct.  Rep.  397;  and  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Cramer,  232  U.  S.  490,  68  L.  ed. 
607,  34  Sup.  Ct.  Rep.  383. 

An  effort  is  made  in  the  majority  opinion 
in  this  case  to  distinguish  it  from  the  case 
of  Boston  &  M.  R.  Co.  v.  Hooker,  233  U.  S. 
97,  58  L.  ed.  868,  LJELA.  19156,  450,  34  Sup. 
Ct.  Rep.  626,  Ann.  Cas.  1915D,  593,  above 
referred  to.  This  effort  is  predicated  upon 
the  theory  that  a  conversion  was  involved 
in  this  case,  and  that  the  liability  is  like 
that  of  warehousemen;  and  it  is  intimated 
that,  if  such  a  liability  had  been  before  the 
Supreme  Court  of  the  United  States,  the 
Hooker  Case  would  have  been  decided  ether- 
ise. And  in  the  majority  opinion  a  quo- 
tation has  been  embodied  from  the  opinion 
of  Mr.  Justice  Day  in  the  case  of  Boston  & 
M.  R.  Co.  V.  Hooker,  supra,  as  follows: 
**It  is  to  be  borne  in  mind  tliat  the  action 
as  tried  and  decided  in  the  state  court  was 
not  for  ne<vligenoe  of  the  railroad  company 
Ii.R.A.19J7B. 


I  as  a  warehouseman  for  the  loss  of  the  bag- 
I  gage  after  its   delivery   at    Sunapee    Lake 
station,  but  was  solely  upon  the  contract  of 
carriage  in   interstate  commerce." 

It  is  therefore  intimated  that  the  limita- 
tion of  liability  should  not  be  applied  to 
cases  involving  conversion,  and  that  this 
principle  is  inferentially  upheld  by  the 
statement  above  quoted,  to  the  effect  that  a 
different  rule  of  liability  might  possibly 
apply  in  cases  where  the  duty  of  warehouse- 
men arose  on  the  part  of  the  carrier. 

While  these  opinions  were  undergoing 
preparation  the  Supreme  Court  of  the  Unit- 
ed States,  in  a  very  recent  decision,  held 
that  the  provisions  of  the  Hepburn  and 
Carmack  amendments,  and  the  liability  im- 
posed thereby,  apply  to  a  railroad  company, 
whether  acting  as  carrier  or  warehouseman. 
This  principle  was  decided  in  the  case  of 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Dettle- 
bach,  239  U.  S.  688,  60  L.  ed.  453,  36  Sup. 
Ct.  Rep.  177.  Evidently  in  that  case,  which 
was  one  of  interstate  shipment,  the  same 
view  was  taken  by  this  court  as  is  now 
taken  in  the  majority  opinion.  That  case 
was  taken  to  the  Supreme  Court  of  the 
United  States  from  the  court  of  appeals  of 
the  eighth  district  of  Ohio,  as  "the  supreme 
court  of  the  state  declined  to  review  the 
judgment."  Page  691  supra.  While  the 
reasons  for  so  refusing  are  not  given,  evi- 
dently, as  the  case  was  one  of  great  general 
interest,  the  refusal  to  review  muet  have 
been  based  upon  the  same  conception  of  the 
law  which  the  court  now  holds.  The  court 
of  appeals  had  affirmed-  the  judgment  for 
the  full  market  value  of  the  goods,  and  re- 
fused to  apply  the  principle  of  limitation  of 
liability  found  in  the  Carmack  amendment 
to  a  case  involving  the  duties  of  a  carrier  as 
warehouseman.  On  page  591  of  239  U.  S., 
Mr.  Justice  Pitney,  who  delivered  the  dis- 
senting opinion  in  the  case  of  Boston  &  M. 
R.  Co.  V.  Hooker,  supra,  states  the  principle 
thus:  "The  question  is  whether  the  limi- 
tation of  liability  may  be  deemed  to  have 
spent  its  force  upon  the  completion  of  the 
carrier's  service  as  such,  or  must  be  held  to 
control  also  during  the  ensuing  relation  of 
warehouseman." 

In  referring  to  the  decision  of  the  court 
of  appeals  the  justice  says:  "The  court 
[Ohio  court]  considered  that  the  declara- 
tion of  value  stamped  upon  the  bill  of  lad- 
ing and  signed  by  plaintiff's  agent  carried 
no  suggestion  that  it  should  inure  to  the  ad- 
vantage of  a  warehouseman  after  becoming 
inert  for  the  relief  of  the  carrier,  and  that 
the  custody  and  protection  of  the  goods  as 
warehouseman  is  a  distinct  service  from 
that  of  their  transportation." 

The  learned  justice  thereupon  denies  the 
rule  attempted  to  be  invoked  by  the  court 
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of  appeals,  and  applies  the  rule  of  liability 
limitation,  not  only  to  the  service  of  the 
transportation  company  as  a  carrier,  but  to 
its  services  as  a  warehouseman  as  well.  I 
might  add  in  this  connection  tltat  the  grava- 
men of  this  case  was  not  a  violati<m  of  duty 
of  the  carrier  as  warehouseman,  and  that 
such  duty  was  neither  pleaded,  proven,  nor 
given  in  the  charge  to  tlie  jury.  The  charge 
of  the  trial  court  was  very  plain,  and  simply 
confined  the  jury  to  one  issue,  viz.,  the  mar- 
ket value  of  the  baggage. 

No  one  questions  but  the  case  made  was 
one  for  the  conversion  by  the  misdelivery  of 
the  baggage  shipped.  But  again  an  at- 
tempt has  been  made  to  distinguish  it  from 
the  Hooker  Case,  supra,  upon  the  theory 
that  a  different  rule  of  liability  would  ensue 
in  ease  of  such  misdelivery.  This  theory 
likewise  has  been  annihilated  by  the  Su- 
preme Court  of  the  United  States  in  the 
case  mentioned. 

It  is  conceded  that  the  baggage  in  ques- 
tion was  transported  over  the  initial  car- 
rier, the  Lake  Shore  &  Michigan  Southern 
Railroad,  from  Toledo  to  Cleveland,  Ohio. 
At  that  pTirint  it  was  transferred  to  the  con- 
necting carrier,  the  Erie  Railroad,  for  trans- 
portation to  Youngfitown.  When  the  bag- 
gage reached  Youngstown  it  was,  through 
mistake  or  error,  misdelivered  to  a  carrier, 
taken  to  New  York,  and  thence  to  Europe. 
It  appears  from  the  record  that,  upon  mo- 
tion, the  initial  carrier  was  dismissed  from 
the  case  by  the  trial  court,  and  the  case  pro- 
ceeded against  the  connecting  carrier,  whose 
default  caused  the  loss  of  the  baggage. 
Why  the  court  dismissed  the  initial  carrier 
from  the  case  is  not  disclosed,  but  the  action 
of  the  trial  court  in  that  behalf  is  clearly 
erroneous,  for  the  reason  that,  under  the 
liability  imposed  by  §  8994—1,  General 
Code,  the  plaintiff  below  had  a  right  of 
action  against  the  Lake  Shore  &,  Michigan 
Southern  Railroad  Company  by  reason  of 
the  default  of  its  connecting  carrier.  How- 
ever, the  plaintiff  had  a  perfect  right  to  en- 
force the  liability  against  the  Erie  Railroad, 
which  had  actuallv  caused  the  loss,  for  the 
limitation  of  liability  imposed  in  favor  of 
the  initial  carrier  inures  in  favor  of  the  con- 
necting carrier,  and  as  to  the  latter  is  co- 
extensive with  the  liability  imposed  bv  that 
section  of  the  Code  upon  the  initial  carrier. 
Kansas  City  Southern  R.  Co.  v.  Carl,  227 
U.  S.  639,  67  L.  ed.  683,  33  Sup.  Ct.  Rep. 
391,  and  Georgia,  F.  Sc  A.  R.  Co.  v.  Blish 
Mill.  Co.  241  U.  S.  190,  60  L.  ed.  948,  86 
Sup.  Ct.  Rep.  541. 

It  has  been  held  that  the  Carmack  amend- 
ment to  the  Hepburn  Act,  making  the 
initial  carrier  liable,  merely  provides  a 
cumulative  remedy,  and  does  not  prevent  an 
action  against  the  succeeding  carrier,  if  the 
L.R.A.1917B. 


latter  be  at  fault,  in  case  of  loss  of  baggage. 
Baltimore,  C.  &  A.  R.  Co.  v.  William  Sper- 
ber  &  Co.  117  Md.  595,  84  Atl.  72.  However, 
it  is  insisted  in  this  case  that  §  8994 — 1 
does  not  apply  where  there  has  been  a  con- 
version of  the  property.  This  distinction 
did  not  occur  to  either  of  the  members  of 
the  court  of  appeals  who  decided  this  case. 
An  inspection  of  both  the  majority  and 
minority  opinions  shows  that  the  judgment 
was  rendered  upon  the  effect  and  construc- 
tion of  the  statute  relating  to  published 
tariffs  and  schedules,  and  the  question  of 
converson  did  not  occur  to  either  of  the 
judges  in  the  court  below.  It  is  true  that 
the  trial  court  held  that  the  ease  presented 
was  one  for  conversion,  and  it  may  be  con- 
ceded that  such  is  the  case.  In  cases  of  this 
character,  where  there  has  been  a  shipment 
of  goods  and  a  misdelivery  by  error  or  mis- 
take to  a  wrong  consignee,  the  authorities 
generally  hold  that  this  is  a  conversion.  If 
delivery  be  made  to  a  wrong  person,  either 
innocently  or  induced  by  fraud,  the  carrier 
is  responsible,  and  the^  wrongful  delivery  is 
treated  as  a  conversion.  1  Moore,  Carr.  2d 
ed.  p.  233. 

In  the  case  of  Oskamp  v.  Southern  Exp. 
Co.  r>l  Ohio  St.  341,  at  page  351,  56  N.  K 
14,  7  Am.  Neg.  Rep.  324,  Shauck,  J.,  says: 
"The  cases  are  numerous  in  which  the  car- 
rier's liability  has  been  held  to  be  upon 
contract,  and  that  delivery  to  the  wrong 
person  is  a  conversion  unless  such  wrong  de- 
livery is  induced  by  the  consignor." 

Section  8994 — 1,  General  Code,  imposes  a 
limitation   of  liability    upon    the    common 
carrier  receiving  the  goods  for  shipment  and 
issuing  a  receipt  or  bill  of  lading  therefor, 
and  also  upon  the  connecting  carrier  trans- 
porting the  same.    This  section  of  the  C^lode 
provides  that  the  initial  carrier    "shall    be 
liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to    such    property 
caused  by  it  or  by  any  common  carrier,  rail- 
road or  transportation    company   to   which 
such  property  may  be    delivered    or    over 
whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad, 
or  transportation  company   from    the    lia- 
bility   hereby    imposed.'      It    has    already 
been  stated  that  this  section  of  the  General 
Code   is  an   exact    copy    of    the    Carmack 
amendment,  with  the  sole  exception  that  it 
makes  its  provisions  applicable  to  intrastate 
transportation.    The  purposes  of  the  section 
were  to  provide  a  rule  whereby  initial  car- 
riers should  be  liable  for  the  loss,  whether 
caused  upon  their  own  or  upon  any  connect- 
ing line;  to  establish  the  presumptive  rule 
that  for  transportation  throughout  the  en- 
tire route  the  connecting  carriers  were  acting 
as  agents   for  initial   carriers;    to  provide 
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for  uniformity  of  rates  and  liabilities;  and, 
furthermore,  to  limit  liability  for  loss  and 
damage  to  the  valuations  based  on  the  pub- 
lished rates  and  schedules.  It  will  be  noted 
that  the  section  of  the  Code  provides  for  a 
liability  "for  any  loss,  damage,  or  injury  to 
such  property''  caused  by  the  initial  and 
connecting  carriers  over  which  the  ship- 
ment was  made.  The  liability  imposed  by 
this  section  of  the  Code  covers  any  loss, 
whether  caused  by  the  negligence  of  the 
carrier  or  otherwise,  and  the  valuations 
made  are  conclusive  on  the  parties  to  the 
contract  of  carriage,  in  the  absence  of 
circumstances  showing  attempts  at  rebating 
or  false  billing.  Atchison,  T.  k  S.  F.  R.  Co. 
T.  Robinson,  233  U.  S.  173,  180,  58  L.  ed. 
901,  903,  34  Sup.  Ct.  Rep.  556,  and  Boston 
A,  M.  R.  Co.  V.  Hooker,  supra,  233  U.  S.  312, 
58  L.  ed.  868,  L.R.A.1915B,  450,  34  Sup.  Ct. 
Rep.  526,  Ann.  Cas.  1915D,  593. 

The  statute  in. question,  having  provided 
a  limitation  of  liability  for  any  loss  oc- 
casioned by  the  contract  of  transportation, 
covers  a  lose  of  baggage  occurring  through 
the  fault  of  the  carrier  in  misdelivering  the 
property,  where  the  rates,  tariffs,  and 
schedules  have  been  lawfully  published  ac* 
cording  to  other  sections  of  the  General 
Code.  It  is  true  that  the  property  may  have 
been  converted  by  a  delivery  to  a  wrong  con- 
signee, but  it  is  difficult  to  see  why  tilie 
limitation  of  liability  does  not  apply  in  a 
case  where  the  property  has  been  damaged 
or  destroyed,  as  in  the  following  cases: 
Missouri,  K.  &  T.  R.  Co.  v.  Harriman,  227 
U.  S.  657,  57  L.  ed.  690,  33  Sup.  Ct.  Rep, 
397;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Cramer, 
232  U.  S.  490,  58  L.  ed.  697,  34  Sup.  Ct. 
Rep.  383;  Great  Northern  R.  Co.  v.  O'Con- 
nor, 232  U.  S.  508,  58  L.  ed.  703,  34  Sup. 
Ct.  Rep.  380,  8  N.  C.  C.  A.  53;  Boston  &  M. 
R.  Co.  V.  Hooker,  supra;  and  George  N. 
Pierce  Co.  v.  Wells  F.  &  Co.  236  U.  S.  278, 
69  L.  ed.  576,  35  Sup.  Ct.  Rep.  351.  How- 
ever, this  limitation  of  liability  has  been 
held  to  be  covered  by  the  Carmack  amend- 
ment in  cases  where  there  has  been  a  failure 
to  deliver,  as  in  this  case.  Wells  F.  &  Co. 
V.  Neiman-Marcus  Co.  227  U.  S.  4G9,  57  L. 
ed.  600,  33  Sup.  Ct.  Rep.  267,  and  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S.  491,  57  L. 
ed.  314,  44  L.RJ^.(N.S.)  257,  33  Sup.  Ct. 
Rep.  148.  In  botli  of  these  cases  the  limi- 
tation of  liability  was  upheld  upon  the  fail- 
ure to  deliver  the  property  shipped.  In  the 
latter  case  'Mr.  Justice  Lurton,  on  page  511 
of  226  U.  S.,  quoting  from  a  Massachusetts 
case,  uses  the  following  language  as  applica- 
ble to  contracts  of  carriage  of  this  char- 
acter: "It  is  a  contract  as  to  what  the 
property  is,  in  reference  to  its  value.  The 
purpose  of  it  is  not  to  change  the  nature  of 
the  undertaking  of  the  common  carrier,  or 
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limit  his  obligation  in  the  care  and  manage- 
ment of  that  which  is  intrusted  to  him.  It 
is  to  describe  and  define  the  subject-matter 
of  the  contract,  so  far  as  the  parties  care  to 
define  it,  for  the  purpose  of  showing  of  what 
value  that  is  which  comes  into  the  carrier's 
possession,  and  for  which  he  must  account 
in  the  performance  of  his  duty  as  a  car- 
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rier. 

And  in  the  case  of  George  N.  Pierce  Co, 
V.  Wells  F.  &  Co.  supra,  on  pages  283  and 
284  of  236  U.  S.,  Mr.  Justice  Day  uses  the 
following  language: 

''The  case  as  made,  therefore,  presents  the 
question  whether  one  who  has  deliberately 
and  purposely,  without  imposition  or  fraud, 
accepted  a  contract  of  shipment  limiting  the 
amount  of  recovery  to  $50,  which  is  the  sum 
named  in  the  filed  tariffs  as  the  amount  of 
recovery  in  the  absence  of  declaration  of  a 
greater  value  on  the  part-  of  the  shipper, 
who  is  given  the  privilege  of  paying  an  in- 
creased rate  and  having  the  liability  for  the 
full  value  of  the  goods,  is  entitled,  in  case 
of  loss,  to  recover  the  full  value  of  the  prop- 
erty.    .     .     . 

"  ^The  valuation  declared  or  agreed  upon 
as  evidenced  by  the  contract  of  shipment 
upon  which  the  published  tariff  rate  ia  ap- 
plied must  be  conclusive  in  an  action  to 
recover  for  loss  or  damage  a  greater  sum.' " 

In  the  case  of  Great  Northern  R.  Co.  v. 
O'Connor,  supra,  on  page  516  of  232  U.  S.» 
Mr.  Justice  Lamar  closes  his  opinion  with 
a  quotation  from  the  case  of  Hart  v. 
Pennsylvania  R.  Co.  112  U.  S.  331,  28  L.  ed. 
717,  5  Sup.  Ct.  Rep.  151,  as  follows:  "The 
valuation  named  was  the  'agreed  valuation,' 
the  one  on  which  the  minds  of  the  parties 
met,  however,  it  came  to  be  fixed,  and  the 
rate  of  freight  was  based  on  that  valuation^ 
and  was  fixed  on  condition  that  such  was 
the  valuation,  and  that  the  liability  should 
go  to  that  extent  and  no  further." 

In  the  recent  case  of  Clevoland,  C.  C.  & 
St.  L.  R.  Co.  V.  Dettlebach,  239  U.  S.  588, 
60  L.  ed.  453,  36  Sup.  Ct.  Rep.  177,  Mr. 
Justice  Pitney,  in  construing  the  language 
found  in  §  8994 — 1,  General  Code,  which 
was  taken  bodily  from  the  Carmack  amend- 
ment,, holds  that  "any  loss  or  damage  for 
which  any  carrier  is  liable"  includes  lia- 
bility both  as  carrier  and  warehouseman; 
and,  further,  that  the  term  "transportation*' 
in  the  Hepburn  Act  includes  all  services  in 
connection  with  the  receipt  and  delivery  of 
goods  that  come  within  the  purview  of  the 
commerce  act.  Section  504,  General  Code, 
contains  similar  provisions  covering  "any 
service  in  connection"  with  transportation. 
This  construction  of  the  Carmack  amend- 
ment was  also  sustained  by  the  Supreme 
Court  of  the  United  States  in  a  more  recent 
decision   rendered  January   24,   1916,   New 
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York,  P.  &  N.  R.  Co.  v.  Peninsula  Produce 
Exch.  240  U.  S.  34,  60  L,  ed.  511,  L,R,A. 
1917A,  193,  36  Sup.  Ct.  Rep.  230.  In  that 
case  it  was  contended  that  the  words  ''any 
loss,  damage,  or  injury  to  such  property" 
did  not  include  a  loss  resulting  from  un- 
reasonable delay  in  shipment,  and  it  was 
urged  by  counsel  that,  while  unity  of  re- 
sponsibility was  secured  if  the  goods  were 
injured  in  the  course  of  transportation  or 
were  not  delivered,  the  statute  did  not 
cover  damages  for  unreasonable  delay.  Mr. 
Justice  Hughes,  delivering  opinion  of  the 
court,  at  page  38  of  240  U.  S.,  said:  '^We 
do  not  think  that  the  language  of  the 
amendment  has  the  inadequacy  attributed 
to  it.  The  words  'any  loss,  damage,  or  in- 
jury to  such  property'  caused  by  the  initial 
carrier  or  by  any  connecting  carrier  are 
comprehensive  enough  to  embrace  all  dam- 
ages resulting  from  any  failure  to  discharge 
the  carrier's  duty  with  respect  to  any  part 
of  the  transportation  to  the  agreed  desti- 
nation." 

In  the  case  of  Georgia,  F.  &  A.  R.  Co.  v. 
Blish  Mill.  Co.  241  U.  S,  190,  60  L.  ed.  948, 
36  Sup.  Ct.  Rep.  541,  the  action  in  the  state 
courts  was  for  conversion;  but  Mr.  Justice 
Hughes,  holding  that  the  form  of  action 
was  immaterial  under  contracts  of  shipment 
under  the  Federal  act,  said,  at  page  197  of 
241  U.  S.:  ''The  action  is  in  trover,  but,  as 
the  state  court  said,  'if  we  look  beyond  its 
technical  denomination,  the  scope  and  effect 
of  the  action  is  nothing  more  than  that 
of  an  action  for  damages  against  the  de- 
livering carrier.' " 

Section  8994 — ^1,  General  Code,  therefore 
having  in  terms  provided  for  a  limitation  of 
liability  for  loss,  damage,  or  injury  to 
property,  caused  by  any  common  carrier,  a 
misdelivery  of  the  baggage  in  question, 
coming  within  the  purview  of  that  section, 
amounts  to  a  conversion,  and,  under  the 
conceded  facts  in  this  case,  the  liability  im- 
posed by  the  state  commerce  act  is  limited 
to  the  sum  of  $100  when  the  schedule  rates, 
tariffs,  fares,  charges,  rules,  and  regulations 
for  transporting  passengers  and  baggage 
have  been  filed  and  published,  and  where 
there  is  an  express  provision,  as  in  this 
case,  limiting  the  liability  to  that  siun. 
The  Kirby  and  Maxw^ell  Cases  cited  merely 
support  the  well-known  principle  that 
preferential  rates,  ignorance,  or  misquota- 
tion of  rates  cannot  be  availed  of,  as  a  guise 
or  otherwise,  to  overcome  the  policy  of 
Congress  effected  by  the  adoption  of  the 
Carmack  amendment  as  it  relates  to  uni- 
form rates  and  liabilities.  Tliese  cases  in 
no  wise  impinge  on  the  legal  principle  that, 
in  the  absence  of  a  declaration  of  value,  the 
"rate  and  corresponding  liability"  automati- 
cally attach,  and  that,  to  recover  the  full 
L.R.A.1917B. 


value  of  the  baggage,  the  excess  rate  should 
have  been  paid.  Boston  &  M.  R.  Co.  v. 
Hooker,  supra,  233  U.  S.  113,  68  L.  ed.  868, 
L.RJL1915B,  450,  34  Sup.  Ct.  Rep.  626, 
Ann.  Cas.  1915D,  593. 

The  fatal  weakness  underlying  the  ma- 
jority opinion  is  found  in  the  remarkable 
apologia  excusing  the  holding  there  made 
because  of  the  fact  that  in  the  future  the 
Carmack  amendment  will  not  apply  for  the 
reason  that  the  same  was  amended  by  the 
Cummins  amendment,  approved  March  4, 
1916.  It  is  difficult  to  conceive  how  the  pas- 
sage of  that  amendment  affects  the  present 
case;  for  this  cause  of  action  arose  on  Sep- 
tember 11,  1913,  when  the  misdelivery  ol 
the  baggage  occurred,  and  the  Cummins 
amendment  was  not  passed  until  nearly  two 
years  later.  It  may  be  conceded  that  the 
Cummins  amendment  vitally  changes  the 
rule  of  liability  theretofore  prevailing  under 
the  Carmack  amendment,  for  the  former 
provides  that  carriers  shall  be  liable  "for 
full  actual  loss,  damage,  or  injury  to  such 
property,"  caused  by  the  carrier,  not- 
withstanding any  limitation  of  liability 
or  amount  of  recovery,  or  representation  or 
agreem^it  as  to  value,  or  of  any  rule  or 
regulation  in  any  tariff  filed  with  the  Inter- 
state Commerce  Commission;  but  the  pas- 
sage of  the  Cummins  amendment  was  in 
itself  proof  of  the  fact  that  a  differejit  lia- 
bility was  intended  by  the  Carmadlc  amend- 
ment and  was  judicially  enforced.  The 
irony  of  the  situaticm  may  be  gathered  from 
the  majority  opinion  where  it  states:  '*We 
recognize  the  desirability  of  the  uniform 
construction  of  the  laws  of  each  of  the 
several  states  of  the  United  States,  with  the 
construction  given  by  the  Supreme  Court 
of  the  United  States  to  acts  of  Congresa 
covering  the  same  subject  matter.  .  .  . 
It  would  be  necessary  for  the  general  as- 
sembly of  this  state,  if  it  desires  uniformity 
of  state  and  interstate  conuneree  laws,  to 
amend  that  section  [8994 — 1]  to  conform  to 
the  provisions  of  the  Cummins  amendment.'' 

It  is  here  plainly  shown  that  this  court 
is  not  now  following  the  construction  given 
by  the  United  States  Supreme  Court  to  a 
similar  public  utility  statute;  but  the  fore- 
going quotation  imports  a  hope  that  the 
future  may  bring  forth  a  locus  poeniteutisc, 
whence  may  arise  a  due  regard  for  uniform- 
ity of  carrier  liability  under  similar  Fed- 
eral and  state  laws  and  a  more  ethical 
respect  for  the  decisions  of  our  highest 
Federal  court. 

Comment  is  made  in  the  (pinion  from 
which  it  might  be  inferred  that  counsel  for 
the  defendant  in  the  trial  court  made  no 
special  objection  to  the  charge  of  the  court 
that,  by  agreement  of  counsel,  the  only 
question  left  for  the  jury  to  determine  was 
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the  market  value  of  the  property.  Counsel 
for  the  defendant  could  not  do  otherwise. 
After  the  court  had  ruled  out  the  sole  legal 
question  in  the  case,  to  wit,  that  the  re- 
covery, as  a  matter  of  law,  should  be  limit- 
ed to  the  sum  of  $100  for  the  loss  of  bag- 
gage, there  was  nothing  left  for  the  jury  to 


determine  but  the  sole  question  as  to  what 
was  the  actual  value  of  the  property.  After 
the  defendant  had  rested  his  entire  case, 
seeking  to  limit,  under  the  conceded  facts, 
the  damage  in  the  sum  of  .$100,  he  had  done 
all  that  ^as  necessary  to  safeguard  his  legal 
rights. 
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VflUAS,  Appt., 

V. 

D.  W.  MONFORT,  Auditor  of  the  County 
of  LewiB,  Reflpt. 

(—  Wash.  — ,  169  Pac.  889.) 

J  udge  —  eligibility  of  suspended  lawyer. 

A  lawyer  is  not,  during  the  time  of  his 
suspension  from  the  bar,  eligible  to  the  of- 
fice of  judge,  imder  a  constitutional  provi- 
sion that  no  person  shall  be  so  eligible  un- 
less he  shall  have  been  admitted  to  practise 
in  the  courts  of  record  of  the  state. 
For  other  oases,  see  J  lodges,  HI,  in  Dig, 

1-52  N.  S. 

(September  6,  1916.); 

APPEAL  by  relator  from  an  order  of  the 
Superior  Court  for  Lewis  (bounty  dis- 
missing his  petition  for  a  writ  of  mandamus 
to  compel  respondent  to  print  his  name 
upon  the  ballot  as  a  candidate  for  the  office 
of  superior  judge.    Affirmed. 

The  facts  are  stated  In  the  opinion. 

Kr.  J.  IE,  Willis,  for  appellant: 

Relator,  under  no  moral  taint,  desires 
an  election  to  the  office  of  superior  judge 
in  order  that  he  may  preside.  There  is 
no  constitutional  provision  declaring  that 
suspension  from  practice  renders  him  in- 
eligible. 

Re  Advisory  Opinion,  31  Pla.  1,  18  L.R.A. 
594,  12  So.  114;  State  Bd.  of  Examiners 
in  Law  v.  Byrnes,  97  Minn.  6S4,  106  N.  W. 
965. 

Messrs.  O.  D.  Cnnnlngrham  and  Forney 
4k  Ponder,  for  respondent: 

Relator,  by  his  suspension,  was  tem- 
porarily removed  and  debarred  from  all  his 
rights  as  a  practising  attorney,  and  he 
now  stands  before  the  court  in  the  same 
position  as  if  he  had  never  been  admitted  to 
the  practice  of  the  profession. 

Brown  v.  Woods,  2  Okla.  601,  39  Pac. 
473;  Danforth  v.  Egan,  23  S.  D.  43,  139 
Am.  St.  Rep.  1030,  119  N.  W.  1021,  20  Ann. 
Oas.  418;  Jamieson  v.  Wiggin,  12  S.  D.  16, 
46  L.R.A.  317,  76  Am.  St.  Rep.  586,  80  N. 

Note. —As  to  eligibility  of  suspended  or 
disbarred    attorney    to    judicial    office,    see 
annotation  following  this  case,  post,  803. 
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W.  137;  State  ex  rel.  Martin  v.  Poindexter, 
43  Wash.  147,  86  Pac.  176;  State  ex  rel. 
Reynolds  v.  Howell,  70  Wash.  467,  41  L.R.A. 
(N.S.)  1119,  126  Pac.  954;  Searcy  v. 
Grow,  15  Cal.  118;  State  ex  rel.  Chealander 
V.  Carroll,  67  Wash.  202,  106  Pac.  748; 
State  ex  rel.  Case  v.  Superior  Ct.  81  Wash. 
623,  143  Pac.  461,  Ann.  Cas.  1916B,  838. 

Mount,  J.,  delivered  the  opinion  of  the 
court : 

Tills  is  an  appeal  from  an  order  of  the 
lower  court  dismissing  the  petition  of  the 
relator  for  a  writ  of  mandamus  to  compel 
the  auditor  of  Lewis  county  to  print  the 
name  of  the  relator  upon  the  ballot  as  a 
candidate  for  the  nomination  of  superior 
judge.  It  appears  from  the  petition  that 
the  relator  is  a  citizen  ol  the  United  States 
and  of  this  state  and  a  qualified  voter  in 
Lewis  county;  that  he  is  and  was  at  all 
times  stated  in  the  application  duly  ad- 
mitted to  practise  law  in  the  courts  of 
record  of  this  state;  that  in  the  month  of 
July  he  filed  his  declaration  of  candidacy 
and  tendered  to  the  auditor  the  fees  pro- 
vided by  law  therefor,  but  after  the  filing 
of  such  declaration  the  county  auditor  no- 
tified relator  that  he  would  not  print 
relator's  name  upon  the  ballot  to  be  used 
at  the  primary  election  in  September.  The 
petition  also  shows  that  on  the  14th  day 
of  July,  1916,  after  a  trial  in  an  action 
wherein  the  state  of  Washington,  upon  the 
relation  of  the  Lewis  County  Bar  Associa- 
tion, was  petitioner  and  the  relator  was 
the  respondent,  a  judgment  was  entered  in 
that  case  suspending  the  relator  from  the 
practice  of  law  in  this  state  for  a  period  of 
one  year  from  the  date  of  that  decree.  On 
these  facts  the  lower  court  was  of  the  opin- 
ion that  the  relator  was  not  eligible  to  be 
a  candidate  for  the  office  of  judge  of  the 
superior  court,  and  for  that  reason  sus- 
tained the  demurrer. 

This  involves  the  construction  of  §  17 
of  article  4  of  the  Constitution,  which  reads : 
"Sec.  17.  Eligibility  of  Judges.  No  per- 
son shall  be  eligible  to  the  office  of  judge 
of  the  supreme  court  or  judge  of  a  superior 
court  unless  he  shall  have  been  admitted 
to  practise  in  the  courts  of  record  of  this 
state  or  of  the  territory  of  Washington." 

It  is  insisted  by  the  appellant  that  this 
section  of  the  Constitution  should  be  given 


802 


WASHINGTON  SUPREME  COURT. 


a  strict  construction,  as  was  done  in  the 
case  of  State  ex  rel.  Reynolds  v.  Howell, 
70  Wash.  467,  41  L.R.A.(N.S.)  1119,  126 
Pac.  954,  It  is,  no  doubt,  correct  to  say 
that  a  constitutional  provision  should  be 
given  a  strict  construction,  especially  where 
its  terms  are  clear;  but  the  rule  is  that 
the  reason  and  intention  of  the  lawgiver 
will  control  the  strict  letter  of  the  law  when 
the  latter  would  lead  to  palpable  injustice, 
contradiction,  and  absurdity.  1  Kent,  Com. 
462;  Heydenfeldt  v.  Daney  Gold  &  S.  Min. 
Co.  93  U.  S.  634,  23  L.  ed.  995,  13  Mor. 
Min.  Rep.  204. 

It  is  argued  by  the  appellant  that,  be- 
cause the  constitutional  provision  uses  the 
words,  "No  person  shall  be  eligible  to  the 
office  of  .  .  .  judge  of  a  super4or  court 
unless  he  shall  have  been  admitted  to  prac- 
tise in  the  courts  of  record  of  this  state," 
it  means  that  every  person  who  has  hereto- 
fore been  admitted  to  practise  law  in  the 
courts  of  record  of  this  state  is  eligible  to 
the  office  of  judge  of  the  superior  court  no 
matter  what  may  occur  thereafter.  We 
think  it  would  be  absurd  to  say  that  this 
provision  of  the  Constitution  means  that, 
when  a  person  has  been  admitted  to  prac- 
tise in  the  courts  of  record  of  this  state, 
and  subsequently  he  has  been  disbarred 
for  cause  or  his  admission  vacated,  he  is 
still  eligible  to  the  office  of  superior  judge 
by  reason  of  his  original  status.  The  con- 
struction of  this  constitutional  provision 
contended  for  by  the  appellant  leads  to 
that  absurdity.  When  the  Constitution  was 
framed  and  when  it  was  adopted,  it  was 
clearly  not  the  intention  of  the  people  in 
adopting  it  to  authorize  a  person  to  be 
elected  judge  who  was  not,  at  the  time  of 
his  election,  entitled  to  practise  as  an  at- 
torney in  the  courts  of  record  in  the  state. 
This  provision  of  the  Constitution,  in  our 
opinion,  defines  a  personal  status  which 
must  continue,  and  when  the  status  ceases 
to  continue  tlie  person  is  ineligible.  We 
think  no  other  reasonable  construction  can 
bo  placed  upon  this  provision. 

No  authorities  directly  in  point  have 
been  called  to  our  attention.  The  case  of 
Brown  v.  Woods,  2  Okla.  601,  39  Pac.  473, 
comes  nearer  to  the  point  than  any  other 
to  which  we  have  been  referred.  That  was 
a  case  where  there  was  a  statute  providing 
"that  no  person  shall  be  eligible  to  the 
office  of  county  attorney  who  is  not  duly 
admitted  to  practise  as  an  attorney  in  some 
court  of  record  in  this  territory." 

A  disbarment  proceeding  had  been  insti- 
tuted against  the  petitioner,  Woods,  in  that 
case,  and  he  was  suspended  from  practice. 
Before  the  trial  was  had  he  was  elected 
county  attorney,  and  the  court  in  that  case, 
in  passing  upon  his  eligibility  to  hold  the 
L.R.A.1917B. 


I  office,  said:  "The  evident  purpose  and  in- 
tention of  the  legislative  act  with  reference 
to  the  eligibility  of  a  person  to  the  office 
of  county  attorney  was  not  only  that  he 
should  possess  qualifications  to  perform  the 
duties  of  the  office  of  county  attorney,  but 
that  there  should  be  a  judgment  and  de- 
termination of  a  court  that  he  does  possess 
the  moral  and  mental  qualifications  of  an 
attorney;  that  there  should  be  a  determina- 
tion of  a  court  that  he  is  a  person  of  good 
moral  character,  and  learnt  and  skilled 
in  the  legal  profession.  It  requires  that 
he  'shall  have  been  duly  admitted  to  prac- 
tise,' and  then  specifies  the  particular  duties 
tliat  he  is  required  to  perform.  The  stat- 
ute, it  is  true,  does  not  say  in  terms  that 
he  must  not  have  been  disbarred  from 
practice  in  the  very  court  in  which  the  law 
requires  him  to  perform  certain  professional 
duties,  but  the  terms  of  the  act  show  that 
this  was  within  the  reason  and  intention 
of  the  legislature.  It  was  within  the  pur- 
pose and  spirit  of  the  act,  and  that  which 
is  within  the  reason,  purpose,  and  inten- 
tion of  the  language  used  is  as  much  within 
the  act  as  though  it  were  a  part  of  the  lan- 
guage itself." 

That  reasoning  is  applicable  to  this  case. 
We  think  it  is  clear  that  the  Constitution 
meant  to  say  that  no  person  is  eligible  to 
the  office  of  judg^e  of  the  superior  court  un- 
less he  shall  have  bieen  admitted  to  practise 
in  the  courts  of  record  in  this  state,  which 
means  that  he  not  only  shall  have  been,  but 
that  he  is,  at  the  time  he  becomes  a  can- 
didate or  is  required  to  qualify  as  such 
judge,  entitled  to  practise  in  the  courts  of 
this  state.  The  fact  that  the  petitioner  is 
suspended  rather  than  disbarred  for  all 
time  is  of  no  special  importance,  because 
under  his  suspension  he  is  disbarred  dur- 
ing that  time  from  practice  in  the  courts 
and  from  being  eligible  to  any  office  or  em- 
ployment by  reason  of  tlie  fact  that  he 
had  at  one  time  been  admitted  to  practise. 
When  he  was  suspended  from  exercising 
the  rights  of  an  attorney  at  law,  that  sus- 
pension was  as.  effective  during  the  time 
thereof  as  a  removal. 

In  view  of  the  conceded  fact  that  the 
relator  is  suspended,  it  follows  that  he  is 
not  eligible  to  hold  office  at  the  time  be  is 
required  to  qualify,  and  that  he  is  not  el- 
igible to  become  a  candidate  upon  the  ticket. 
State  ex  rel.  Reynolds  v.  Howell,  supra. 
The  respondent  was  therefore  justified  in 
refusing  to  print  his  name  upon  the  ))allot. 
The  judgment  appealed  from  is  affirmed. 

Morris,  Ch.  J.,  and  Main,  £UiSy  and 
Fnllertont  J  J.,  concur. 

Petition  for  rehearing  denied. 
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Annotatioii — Eligibility  of  smpended  or  disbarr^  attorney  to  judicial 

office. 


Generally,  as  to  the  extent  of  restric- 
tion of  the  right  of  a  disbarred  or  sus- 
pended attorney  or  unlicensed  person  to 
transact  legal  business  for  another,  see 
Re  Duncan,.  24  L.R.A.(N.S.)  750,  and 
note. 

For  disbarment  or  suspension  of  at- 
torney for  misconduct  in  an  official  ca- 
pacity other  than  his  attorneyship  itself, 
see  State  v.  Peck,  L.R.A.1915A,  663, 
and  note. 

State  ex  rel.  Willis  v.  Monfort, 
ante,  801,  appears  to  be  the  only  case 
passing  directly  upon  the  effect  of  dis- 
barment of  an  attorney  upon  his  eligi- 
bility to  a  judicial  office. 

See,  however.  State  v.  Peck,  supra, 
which  was  a  disbarment  proceeding 
against  an  attorney  for  misconduct  in 
his  capacity  as  probate  judge,  in  which 
it  was  argued  upon  demurrer,  and  again 
at  the  hearing,  that  disbarment  proceed- 
ings so  far  partake  of  the  character  of 
official  impeachment  that  they  should 
not  be  permitted  in  the  case  of  a  judicial 
officer,  but  the  court  said  this  objection 
was  not  well  taken  inasmuch  as  a  judge 
of  probate  need  not  be  an  attorney,  and 
therefore  his  disbarment  would  have  no 
effect  upon  his  official  status. 

And  Re  Silkman  (1903)  88  App.  Div. 


102,  84  N.  Y.  Supp.  1025,  a  proceeding 
instituted  for  the  suspension  of  an  at- 
torney because  he  engaged  in  the  prac- 
tice of  law  while  holding  the  office  of 
surrogate,  such  practice  being  in  viola- 
tion of  the  Constitution  of  the  state  and 
of  the  oath  of  office  of  surrogate,  in 
which  the  court  held  that  the  proceed- 
ings would  not  lie  for  the  reason  that 
the  misconduct  related  to  the  office  of 
surrogate,  and  not  to  that  of  attorney, 
and,  after  pointing  out  that  the  Con- 
stitution provides  that  no  one  shall  be 
eligible  to  the  office  of  surrogate  who  is 
not  an  attorney  and  counsellor  of  state, 
said:  "The  disbarment,  however,  would 
not  operate  to  remove  the  incumbent 
from  his  office,  for  that  clearly  can  only 
be  done  in  the  manner  prescribed  by  the 
Constitution.  The  absurd,  not  to  say 
scandalous,  result  would  therefore  be 
exhibited,  upon  the  exercise  of  this 
alleged  inherent  power  of  a  judicial 
officer  disbarred  for  misconduct  as  an 
attorney,  yet  retaining  his  official  grace 
and  power  after  he  has  thus  been  ju- 
diciallv  decreed  to  be  unfit,  and  at  the 
same  time  incidentally  deprived  of  an 
essential  constitutional  element  of  eligi- 
bility." R.  L.  S. 


IOWA  SUPREME  COURT, 

W.  T.  RAWLEIGH  MEDICAL  COMPANY 

V. 

WILLIAM  H.  OSBORNE  et  al.,  Appts. 
(—  Iowa,  — ,  168  N.  W.  666.) 

Pleading  —  answer  —  antl-trnst  law. 

1.  The  defenee  that  a  contract  for  sale  of 
articles  for  resale  Tiolated  the  aoti-truat 
law  is  not  raised  by  allegations  that  the  ^ 
articles  were  worthless  and  of  no  value, 
that  the  sale  and  resale  would  constitute  a 
fraud  on  the  merchant  and  persons  pur- 
chasing from  him,  and  that  the  pretended 
sale  thereof  by  plaintiff  was  a  violation  of 
law. 
For  other  ca^eSf  see  Pleading,  III.  d,  in  Dig. 

Note. —  As  to  validity  of  contract  pro- 
vision seeking  to  control  price  at  which  an 
article  shall  be  resold,  see  annotations  to 
Oropan  v.  Chaffee,  27  L.R.A.(N.S.)  305; 
Fisher  Flouring  Mills  Co.  v.  Swanson,  61 
L.R.A.(N.S.)  522,  and  Stewart  v.  W.  J. 
Rawleigh  Medical  Co.  L.R.A.1917A,  1276. 
UR.A.1917B. 


Monopoly  —  price   regulation  —  credit 
—  validity. 

2.  A  contract  hv  a  wholesaler  to  furnish 
a  stock  of  goods  to  a  retailer  who  is  to  soil 
only  the  goods  furnished  at  agreed  prices 
and  within  a  specified  territory  does  not 
violate  the  anti-trust  acts  if  tiic  contract 
required  the  supply  of  an  unlimited  quan- 
tity of  goods  on  credit,  to  be  paid  for  in  in- 
stalments measured  by  an  aliquot  part  of 
sales  made,  so  that  the  provisions  operated 
as  security  for  the  payment  of  the  purchane 
price. 

For  other  caseSy  see  Monopoly  and  Combina- 
tions, II.  h,  in  Dig.  1-52  N.  8. 

(June  29,  1916.) 

APPEAL  1^  defendants  from  a  judgment 
of  the  District  Court  for  Buena  Vista 
County  sustaining  a  motion  for  direction 
of  a  verdict  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  the  contract  price 
of  certain  goods  sold  and  delivered  by  plain- 
tiff under  a  written  contract  with  defend- 
ants.   Affirmed. 
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Statement  by  Svans,  Ch.  J.: 

Action  to  recover  the  contract  price  of 
goods  sold  and  delivered  under  a  written 
contract.  The  answer  was  a  general  de- 
nial, with  an  admission,  however,  of  the  ex- 
ecution of  the  contract  and  of  the  receipt  of 
the  goods  thereunder.  The  defendants  also 
pleaded  that  the  goods  in  question  were  pur- 
chased by  the  defendants  for  the  purpose  of 
resale  to  others,  that  such  goods  were 
worthless,  and  that  their  •  sale  to  the  de- 
fendants was  a  fraud,  and  that  their  sale 
by  the  defendants  to  others  would  be  a 
fraud.  On  the  trial  the  defendants  ad- 
mitted the  receipt  of  the  goods  as  pleaded 
in  the  petition,  and  admitted  the  contract 
price  thereof.  The  defendants  offered  no 
testimony  in  support  of  the  affirmative  de- 
fense of  failure  of  consideration.  At  the 
close  of  the  trial  each  party  moved  for  a 
directed  verdict.  The  motion  of  the  plain- 
tiff was  sustained.  From  the  judgment 
entered  for  the  plaintiff,  the  defendants 
have  appealed. 

Messrs.  BalUe  &  Eldson,  for  appellants: 
A  contract  between  a  manufacturer  and 
a  retail  dealer  fixing  the  retail  price  at 
which  the  goods  are  to  be  sold  in  a  restrict- 
ed and  exclusive  territory,  wherein  the 
retailer  is  to  handle  the  manufacturer's 
goods  exclusively,  is  a  contract  in  viola- 
tion of  law,  is  in  restraint  of  trade  and 
free  competition,  tends  to  create  a  monop- 
oly, and  is  void. 

Willson  V.  Morse,  117  Iowa,  584,  91  N. 
W.  823;  Reeves  v.  Decorah  Farmer's  Co-op. 
Soc.  160  Iowa,  194,  44  L.R.A.(N.S.)  1104, 
140  N.  W.  844;  Beechley  v.  Mulville,  102 
Iowa,  602,  63  Am.  St.  Rep.  479,  70  N.  W. 
107,  71  N.  W.  428;  Richardson  v.  Buhl, 
77  Mich.  632,  6  L.R.A.  457,  43  N.  W.  1102 ; 
Dr.  Miles  Medical  Co.  v.  John  D.  Park  & 
Sons,  220  U.  S.  373,  55  L.  ed.  502,  31  Sup. 
Ct.  Rep.  376;  John  D.  Park  &  Sons  Co.  v. 
Hartman,  12  L.R.A.(N.S.)  136,  82  C.  C.  A. 
168,  153  Fed.  24;  United  States  v.  Kellogg 
Toasted  Corn  Flake  Co.  222  Fed.  726,  Ann. 
Cas.  1916A,  78;  Continental  Wall  Paper 
Co.  V.  Louis  Voight  &  Sons  Co.  212  U.  S. 
227,  63  L.  ed.  486,  29  Sup.  Ct.  Rep.  280; 
People  V.  Sheldon,  139  N.  Y.  251,  23  L.R.A. 
221,  36  Am.  St.  Rep.  690,  34  N.  E.  785; 
W.  H.  Hill  Co.  V.  Gray  &  Worcester,  163 
Mich.  12,  30  L.R.A.(N.S.)  327,  127  N.  W. 
803;  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666 ;  United  States  v.  E.  C.  Knight 
Co.  156  U.  S.  16,  39  L.  ed.  330,  15  Sup.  Ct. 
Rep.  249;  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  244,  44  L.  ed.  148, 
20  Sup.  Ct.  Rep.  96;  Waters-Pierce  Oil  Co. 
V.  State,  19  Tex.  Civ.  App.  1,  44  S.  W. 
936;  Wliite  Dental  Mfg.  Co.  v.  Hurtsberg, 
—  Tex.  Civ.  App.  — ,  61  S.  W.  356. 
L,R.A.1917B. 


The  contract  being  void  and  prohibited 
under  the  statute,  and  at  common  law,  and 
by  the  laws  of  the  United  States,  no  re- 
covery against  the  defendant  Osborne  can 
be  predicated  thereon. 

Continental  Wall  Paper  Co.  v.  Louis 
Voight  &  Sons  Co.  212  U.  S.  227,  53  L.  ed. 
486,  29  Sup.  Ct.  Rep.  280;  D.  R.  Wilder 
Mfg.  Co.  V.  Com  Products  Ref.  Co.  236  U. 
S.  165-176,  59  L.  ed.  520-526,  35  Sup.  Ct. 
Rep.  398,  Ann.  Cas.  1916A,  118;  Hanauer 
V.  Doane,  12  Wall.  342-349,  20  L.  ed.  439- 
441;  McMuUen  v.  Hoffman,  174  U.  S.  639- 
669,  43  L.  ed.  1117-1128,  19  Sup.  Ct.  Rep. 
839;  Coppell  v.  Hall,  7  Wall.  542,  558,  19 
L.  ed.  244,  248;  Harrison  County  v.  Ogden, 
133  Iowa,  677,  108  X.  W.  451;  Marienthal, 
L.  &  Co.  V.  Shafer,  6  Iowa,  223;  Mcintosh 
V.  Wilson,  81  Iowa,  339,  46  N.  W.  1003; 
Dillon  V.  Allen,  46  Iowa,  299,  26  Am.  Rep. 
145;  Toovey  v.  Ayrhart,  136  Iowa,  694, 
114  N.  W.  181;  Beechley  v.  Mullville,  102 
Iowa,  602,  63  Am.  St.  Rep.  479,  70  X.  W. 
107,  71  X.  W.  428;  More  v.  Bennett,  140 
ni.  69,  15  L.R.A.  361,  33  Am.  St.  Rep. 
216,  29  X.  E.  888;  Pike  v.  King,  16  Iowa, 
49;  Knowlton  v.  Congress  &  E.  Spring  Co. 
57  X.  Y.  518;  Central  Ohio  Salt  Co.  v. 
Guthrie,  35  Ohio  St.  666;  Leonard  v.  Poole, 
114  X.  y.  371,  4  L.R.A.  728,  11  Am.  St. 
Rep.  667,  21  X.  E.  707;  Judd  v.  Harrington, 
139  X.  Y.  105,  34  X.  E.  790;  Detroit  Salt 
Co.  v.  Xational  Salt  Co.  134  Mich.  103, 
96  X.  W.  1;  Clancey  v.  Onondaga  Fine 
Salt  Mfg.  Co.  62  Barb.  395. 

The  contract  being  void  and  against 
public  policy,  the  law  will  leave  the  parties 
where  tlie  court  found  them. 

Mcintosh  V.  Wilson,  81  Iowa,  339,  46  N. 
W.  1003;  Harvey  v.  Tama  County,  53  Iowa, 
228,  5  X.  W.  130;  Williamson  v.  Chica^, 
R.  I.  &  P.  R.  Co.  53  Iowa,  126,  36  Am.  St. 
Rep.  206,  4  X.  W.  870. 

The  parties  being  in  pari  delicto,  neither 
party  can  have  a  recovery  against  the 
other. 

Williamson  v.  Chicago,  R.  I.  k  P.  R.  Co. 
53  Iowa,  126,  36  Am.  St.  Rep.  206,  4  X.  W. 
870;  Spaulding  v.  Bank  of  Muskingum,  12 
Ohio,  644;  Stover  v.  Flower,  120  Iowa,  514, 
94  X.  W.  1100. 

Messrs.  PavUle  &  Whitney,  for  appel> 
lee: 

The  alleged  contract  between  the  plaintiff 
and  the  defendants,  providing  for  the  sell- 
ing to  the  latter,  and  delivery  to  carrier 
by  the  former,  of  goods  for  shipment  to 
the  latter  to  points  in  Iowa,  is  interstate 
commerce,  which  Congress  has  the  exclusive 
power  to  regulate,  and  its  validity  must 
be  determined  under  the  laws  of  the  United 
States  and  the  common  law  as  interpreted 
in  the  Federal  courts. 

Gibbons  v.  Ogden,  9  Wheat  207,  6  L.  ed. 
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73j  Walling  v.  Midiigan,  116  U.  S.  446- 
461,  29  L.  ed.  691-G96,  6  Sup.  Ct.  Rep. 
454;  Wabash  St.  L.  &  P.  R.  Co.  v.  Illinois, 
118  U.  8.  557,  30  L.  ed.  244,  1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4;  Brown  v. 
Houston,  114  U.  S.  622,  29  L.  ed.  257,  6 
Sup.  Ct.  Rep.  1091 ;  Bowman  v.  Chicago 
&  N.  W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  700, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep. 
689,  1062;  Chicago,  R.  I.  &  P.  R.  Co.  v, 
Hardwick  Farmers'  Elevator  Co.  226  U. 
S.  426,  57  L.  ed.  285,  46  L.R.A.(N.S.)  203, 
33  Sup.  Ct.  Rep.  174;  Sioux  Remedy  Co. 
V.  Cope,  235  U.  S.  197,  59  I/,  ed.  193,  35 
Sup.  Ct.  Rep.  57;  Gulf,  C.  A  S.  F.  R.  Co. 
V.  Hefley,  158  U.  6.  98,  39  L.  ed.  910,  15 
Sup.  Ct.  Rep.  802;  International  Text  Book 
Co.  V.  Pigg,  217  U.  S.  103,  54  L.  ed.  683, 
27  L.R.A.(N.S.)  493,  30  Sup.  Ct.  Rep.  481, 
18  Ann.  Cas.  1103;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  28  L.  ed.  1137,  5 
Sup.  Ct.  Rep.  739;  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  175  U.  S.  211,  228, 
44  L.  ed.  136,  142,  20  Sup.  Ct.  Rep.  96; 
Dubuque  &  S.  C.  R.  Co.  v.  Richmond,  19 
Wall.  584,  22  L.  ed.  173;  Welton  v.  Missou- 
ri, 91  U.  S.  £75,  280,  23  L.  ed.  347,  349; 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U,  S.  196,  29  L.  ed.  158, 
1  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
826;  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
181  U.  S.  92,  46  L,  ed.  765,  21  Sup.  Ct.  Rep. 
561 ;  Robbins  v.  Taxing  Dist.  120  U.  6.  489, 
30  L.  ed.  604,  1  Inters.  Com.  Rep.  45,  7 
Sup.  Ct.  Rep.  592;  Corson  v.  Maryland, 
120  U.  S.  602,  30  L.  ed.  699,  1  Inters.*  Com. 
Rep.  50,  7  Sup.  Ct.  Rep.  656;  Asher  v. 
Texas,  128  U.  S.  129,  32  L.  ed.  368,  2  Inters. 
Com.  Rep.  241,  9  Sup.  Ct  Rep.  1;  Caldwell 
V.  North  Carolina,  187  U.  S.  625,  47  L. 
ed.  338,  23  Sup.  Ct.  Rep.  229;  Stookard  v. 
Morgan,  185  U.  S.  31,  45  h.  ed.  792,  22 
Sup.  Ct.  Rep.  576;  Butler  Bros.  Shoe  Co. 
V.  United  States  Rubber  Co.  84  C.  C.  A. 
167,  156  Fed.  1;  Southern  R.  Co.  v.  Harri- 
son, 119  Ala.  539,  43  L.RA.  385,  72  Am. 
St.  Rep.  936,  24  So.  652;  Norfolk  &  W.  R. 
Co.  V.  Com.  88  Va.  103,  13  L.R.A.  110,  29 
Am.  St.  Rep.  705,  13  S.  E.  340;  Albertype 
Co.  V.  Gust  Feist  Co.  102  Tex.  219,  114 
S.  W.  791;  McCall  Co.  ▼.  J.  D.  Stiff  Dry 
Goods  Co.  —  Tex.  Civ.  App.  — ,  142  8.  W. 
659;  i)r,  Koch  Vegetable  Tea  Go.  v.  3kialone, 
—  Tex.  Civ.  App.  — ,  163  S.  W.  662;  Stein 
Double  Cushion  Tire  Co.  v.  Wm.  T.  Fulton 
Co.  —  Tex.  Civ.  App.  —,  159  S.  W.  1014; 
Eclipse  Paint  &  Mfg.  Co.  v.  New  Process 
Roofing  &,  Supply  Co.  55  Tex.  Civ.  App. 
553,  120  S.  W.  632 ;  Moroney  Hardware  Co. 
V.  Goodwin  Pottery  Co.  —  Tex.  Civ.  App. 
— ,  120  S.  W.  1088;  L.  Miller  &  Co.  v. 
Goodman,  91  Tex.  41,  40  S.  W.  718;  Barn- 
hard  Bros.  &  Spindler  v.  Morrison,  —  Tex. 
I^R.A.1917B. 


Civ.  App.  — ,  87  S.  W.  376;  United  States 
V.  Tucker,  18^  Fed.  741;  Reed  v.  Walker, 
2  Tex.  Civ.  App.  92,  21  S.  W.  087;  Hynes 
V.  Briggs,  41  Fed.  468;  United  States  v. 
Swift  &  Co.  122  Fed.  529 ;  Standard  Fashion 
Co.  V.  Cummings,  187  Mich.  196,  L.R.A. 
191 6F,  329,  153  N.  W.  814. 

The  contract  is  not  invalid  as  being  in 
restraint  of  trade,  but  it  is  a  fair,  reason- 
able, and  proper  contract  for  the  protection 
of  the  vendor  in  credit  sales  of  its  own 
product. 

Garst  V.  Harris,  177  Mass.  72,  58  N.  E. 
174;  Ripy  v.  Art  Wall  Paper  Mills,  41  Okla. 
20,  51  L.R.A.(N.S.)  33,  136  Pac.  1080; 
Andrews  v.  New  Orleans  Brewing  Asso.  74 
Miss.  362,  60  Am.  St.  Rep.  509,  20  So.  837 ; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ; 
Fisher  Flouring  Mills  Co.  v.  Swanson,  76 
Wasli.  649,  61  L.RA.(N.S.)  622,  137  Pac. 
144;  J.  D.  Park  &  Sons  Co.  v.  National 
Wholesale  Druggists'  Asso.  176  N.  Y.  1,  62 
L.R.A.  632,  96  Am.  St.  Rep.  678,  67  N.  E. 
13d;  Ferris  v.  American  Brewing  Co.  155 
Ind.  539,  52  L.RA.  305,  58  S.  E.  701;  Com. 
V.  Grinstead,  111  Ky.  203,  56  LJRA.  709, 
63  S.  W.  427;  D.  Ghirardelli  Co.  v.  Hun- 
sicker,  164  Cal.  355,  128  Pac.  1041;  Grogan 
V.  Chaffee,  156  Cal.  611,  27  L.R.A.(N.S.) 
395,  105  Pac.  745;  Gulf  Ref.  Co.  v.  Brown- 
Lloyd  Co.  —  Tex.  Civ.  App.  — ,  167  S.  W. 
162;  Als worth  v.  Reppert,  —  Tex.  Civ.  App. 
— ,  167  S.  W.  1098;  Com.  v.  Strauss,  191 
Mass.  646,  11  L.RA.(N.S.)  968,  78  N.  E. 
136,  6  Ann.  Cas.  842. 

One  cannot  refuse  to  pay  for  goods  pur- 
chased for  resale,  because  the  contract  un- 
der which  they  were  furnished  to  him 
sought  to  establish  a  monopoly  by  for- 
bidding sale  of  rival  goods  and  fixing  the 
price  at  which  they  should  be  sold. 

]\IcCall  Co.  V.  Hughes,  102  Miss.  375,  42 
L,R.A.(N.S.)  63,  59  So.  794;  Manchester 
&  L.  R.  Co.  V.  Concord  R.  Corp.  66  N.  H. 
100,  9  L.RA.  689,  3  Inters.  Com.  Rep.  319, 
49  Am.  St.  Rep.  682,  20  Atl.  383;  Andrews 
V.  New  Orleans  Brewing  Co.  74  Miss.  362, 
60  Am.  St.  Rep.  609,  20  So.  837;  Inter- 
national Harvester  Co.  v.  ^aton  Circuit 
Judge  (International  Harvester  Co.  v. 
Smith)  163  Mich.  66,  80  L.R.A.(N.S.)  580, 
127  N.  W.  696,  Ann.  Cas.  1912A,  1022; 
Osgood  V.  Bauder,  76  Iowa,  650,  1  L.R.A. 
656,  39  N.  W.  837;  Central  New  York 
Tcleph.  &  Teleg.  Co.  v.  AverUl,  199  N.  Y. 
128,  32  L.ILA.(N.S.)  494,  139  Am.  St,  Rep. 
878,  92  N.  E.  211;  Connolly  v.  Union  vSewer 
Pipe  Co.  184  U.  S.  640,  46  L.  ed.  679,  22 
Sup.  Ct.  Rep.  431;  Hanauer  v.  Gray,  25 
Ark.  350,  99  Am.  Dec.  226;  King  v.  King, 
63  Ohio  St.  363,  62  L.R.A.  157,  81  Am.  St. 
Rep.  635,  59  N.  E.  Ill;  Cincinnati,  P.  B. 
S.  &  P.  Packet  Co.  v.  Bay^  200  U.  S,  179, 
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184,  50  L.  ed.  428,  433,  26  Sup.  Ct.  Rep. 
208;  Whitwell  v.  Continental  Tobacco  Co. 
64  L.R,A.  689,  6  C.  C.  A.  290,  125  Fed.  454; 
Wassermann  v.  Sloss,  117  Cal.  426,  38 
L.R.A.  176,  59  Am.  St.  Rep.  209,  49  Pa*. 
566;  Butterick  Pub.  Co.  v.  Fisher,  203  Mass. 
122,  133  Am.  St.  Rep.  283,  89  N.  E.  189; 
Treadwell  v.  Davi8,  34  Cal.  601,  94  Am.  Dec. 
770;  Pratt  v.  Short,  79  N.  Y.  437,  35  Am. 
Rep.  531;  Packard  v.  Byrd,  73  S.  C.  1,  6 
L.R.A.(N.S.)  547,  51  S.  E.  678. 

Evans,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  set  forth  in  his  petition  a 
copy  of  the  contract  sued  on.  Its  execution 
was  admitted  by  the  defendant.  As  already 
indicated,  the  defendant  pleaded  a  want  of 
failure  of  consideration,  but  offered  no  evi- 
dence in  support  of  such  defense.  The  gen- 
eral contention  now  made  by  the  defendant 
is  that  the  contract  sued  on  was  illegal 
and  void,  as  being  contrary  to  public  policy 
and  contrary  to  the  Federal  statute  known 
as  the  Anti-Trust  Law,  and  contrary  to 
those  statutes  of  the  state  of  Iowa  which 
deal  with  restraints  of  trade.  It  is  urged 
by  the  appellee  that  this  contention  and 
argument  are  not  justified  by  the  pleadings 
in  the  case.  Such  was  also  the  view 
adopted  by  the  trial  court.  The  question 
therefore  lies  at  the  threshold  of  the  case, 
and  must  receive  our  first  consideration. 

The  contract  between  the  plaintiff  and 
the  principal  defendant,  William  H.  Os- 
borne, as  set  up  in  the  petition,  was  as 
follows: 

Exhibit  A — Contract. 

Whereas,  Wm.  H.  Osborne,  of  Emmets- 
burg,  Iowa,  desires  to  purchase  of  the  W. 
T.  Rawleigh  Medical  Company,  of  Freeport, 
Illinois,  on  credit  and  at  wholesale  prices 
to  sell  again  to  consumers,  medicines,  ex- 
tracts, spices,  soaps,  toilet  articles,  per- 
fumes, stock  and  poultry  preparations,  and 
other  goods  manufactured  and  put  up  by 
it,  paying  his  account  for  such  goods  in  in- 
stalments as  hereafter  provided: 

Therefore  he  hereby  agrees  to  sell  no 
other  goods  than  those  sold  him  by  this 
company,  to  sell  all  such  goods  at  regular 
retail  prices  to  be  indicated  by  it,  and  to 
have  no  other  business  or  employment. 

He  further  agrees  to  pay  said  company 
for  all  goods  puEchased  under  this  contract 
the  current  wholesale  prices  of  such  goods 
by  remitting  in  cash  each  week  to  said  com- 
pany an  amount  equal  to  at  least  one  half 
of  the  receipts  from  his  business  until  his 
account  is  balanced,  and  for  that  purpose, 
L.R.A.1917B. 


as  evidence  of  good  faith,  he  shall  submit 
to  said  company  weekly  reports  of  his  busi- 
ness: Provided,  however,  if  he  pays  his 
account  in  full  on  or  before  the  tenth  day 
of  each  month,  he  is  to  be  allowed  a  dis- 
count of  three  per  cent  (3  per  cent)  from 
current  wholesale  prices.  Upon  termination 
of  this  contract  from  any  cause  or  by  either 
party,  he  further  agrees  to  settle  in  cash 
within  a  reasonable  time  the  balance  due 
said  company  on  account. 

Unless  prevented  by  strikes,  fires,  acci- 
dents, or  causes  beyond  control,  said  com- 
pany agrees  to  fill  and  deliver  on  board  cars 
at  place  of  shipment  hia  reasonable  orders, 
provided  his  account  is  in  satisfactory  con- 
dition, and  to  charge  all  goods  shipp^  him 
under  this  contract  to  his  account  at  cur- 
rent wholesale  prices;  also  to  notify  him 
promptly  of  any  change  in  wholesale  or 
retail  prices.  ; 

Said  company  further  agrees  to  furnish 
him  free  of  charge  on  board  cars  at  place 
of  shipment  a  reasonable  amount  of  first- 
class  advertising  matter,  report  and  order 
blanks,  and  printed  return  envelops,  for  his 
use  in  conducting  his  business;  also  to  give 
him  free  of  charge,  after  he  has  begun  work, 
instructions  and  advice,  through  letters, 
bulletins,  and  booklets,  as  to  the  best 
methods  of  selling  its  products  to  cus- 
tomers. I 

This  contract  is  subject  to  acceptance  at 
the  home  office  of  the  company,  and  is  to 
continue  in  force  only  so  long  as  his  ac- 
count and  the  amount  of  his  purchases  are 
satisfactory  to  said  company:  Provided, 
however,  that  said  Wm.  H.  Osborne  or  his 
guarantors  may  be  released  from  this  con- 
tract at  any  time  by  payment  in  cash  the 
balance  due  said  company  on  account. 

Dated  at  Freeport,  Illinois,  November  17, 
1909.  The  W.  T.  Rawleigh  Medical  Com- 
pany, by  W.  T.  Rawleigh,  President.  Wm. 
II.  Osborne.  [Salesman  sign  here  in  ink 
or  indelible  pencil.]     [Seal. J 

On  the  back  of  the  said  contract  appeared 
the  following  memoranda: 
"1588 

Contract  with 

Name,  W'm.  H.  Osborne. 

Received,  Nov.  22,  1909. 

Inv.  CMR.  Nov.  22,  1909. 

Approved  by  Karf. 

Accepted  Dec.  2nd,  1909. 

Price  list  and  copy  mailed  Dec  2, 1909. 

Territory  selected. 

State,  Iowa. 

County,  Dickinson. 

Selection  recorded." 
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Manifestly  the  foregoing  contract  does 
not  on  its  face  disclose  any  illegality.  On 
the  trial,  however,  the  defendant  introduced 
<;ertain  testimony  consisting  of  certain 
letters  and  written  instructions  issued 
subsequently  to  the  contract.  Upon  these 
the  defendant's  contention  is  largely  predi- 
<!ated,  the  theory  being  that  they  were  a 
part  of  the  contract,  and  that  they  indi- 
cated the  construction  of  the  contract  which 
-was  put  upon  it  by  the  plaintiff.  These 
exhibits  were  received  by  the  court  over 
the  objections  of  the  plaintiff  that  they 
were  irrelevant  to  any  issue  made  by  the 
pleadings,  and  were  so  received  subject 
to  a  motion  to  strike.  We  have  to  con- 
sider, therefore,  whether  this  evidence  was 
relevant  to  any  issue  tendered  by  the  de- 
fendant's answer. 

For  the  plaintiff  it  is  contended  that 
the  question  of  the  illegality  of  the  con- 
tract was  not  made  in  the  answer  at  all, 
except  on  the  ground  of  a  failure  of  con- 
sideration. On  the  other  hand,  the  defend* 
ant  contends  that  he  pleaded  the  illegality 
of  the  contract  in  his  amendment  to  his 
answer.  The  amendment  so  relied  on  by 
the  defendant  was  as  follows,  in  full: 
'* Further  answering,  the  defendants  state 
Ihat  the  drugs  and  nostrums,  goods  and 
merchandise  for  which  the  plaintiff  seeks 
to  charge  the  defendants,  including  lini- 
ments, antipain  oil,  Golden  cough  syrup, 
cough  balsam,  Ru-Moxol  cod  liver  oil, 
extract,  tonic  laxative,  application  and  gall 
remedy,  female  tonic,  balm  vitus,  extracts 
and  flavors,  pain  expel ler,  toilet  articles, 
«pices,  pills,  salves,  healing  powder,  dips 
and  disinfectants,  louse  killers,  condition 
powders,  and  stock  foods,  were  and  are 
worthless  and  of  no  value,  and  wholly  use- 
less for  the  purpose  for  which  the  plaintiff 
offered  them  for  sale  and  sold  them  to  the 
defendant  Osborne;  that  they  were  offered 
for  sale  to  the  defendant  Osborne  by  the 
plaintiff  with  the  intention  on  the  part  of 
the  plaintiff  and  the  said  defendant  to  sell 
them  to  others;  that  such  sale  and  the  sale 
thereof  to  others  would  constitute  a  fraud 
upon  the  defendants  and  to  the  person 
purchasing  the  same;  that  the  said  goods 
■and  merchandise  contained  no  curative  or 
valuable  qualities,  and  the  pretended  sale 
thereof  by  the  plaintiff  to  the  defendant 
Osborne  was  a  violation  of  law,  and  by 
reason  of  the  foregoing  the  defendant  has 
been  damaged  in  a  sum  equal  and  in  excess 
to  the  claim  made  by  the  plaintiff  in  this 
suit.  Wherefore  the  defendants  pray  the 
plaintiff's  cause  of  action  may  be  dismissed 
I-.R.A.1917B. 


and    the    defendants    have    judgment    for 
costs." 

We  think  it  quite  clear  that  this  amend- 
ment furnished  no  basis  for  the  introduc- 
tion of  the  evidence  in  question  nor  for  the 
contention  in  argument  now  urged  by  the 
defendant. 

The  case  presented  therefore  is  one 
where  no  illegality  appears  upon  the  face 
of  the  contract  sued  on,  and  none  appeared 
in  the  evidence  introduced  on  behalf  of  the 
plaintiff.  If  we  assume,  therefore,  that  the 
evidence  thus  introduced  by  the  defendant 
tended  to  show  the  illegality  and  voidability 
of  the  contract  as  a  violation  of  law,  it  was 
clearly  incumbent  upon  the  defendant  to 
plead  such  illegality  as  a  basis  for  such  evi- 
dence. 

Indeed,  if  we  were  to  ignore  the  ques- 
tion of  pleading  and  were  to  give  full  con- 
sideration to  the  evidence  of  the  defendant, 
we  are  not  favorably  impressed  with  the 
legal  merits  of  the  argument  of  illegality. 
The  emphasis  of  this  argument  is  laid  upon 
the  fact  that  the  defendant  agreed  to  sell 
the  goods  at  retail  prices  to  be  indicated  by 
the  plaintiff,  and  that  the  territory  of  the 
defendant  was  to  be  limited  to  Dickinson 
county,  and  that  the  defendant  was  to 
devote  his  time  and  attention  exclusively 
to  the  sale  of  the  plaintiff^s  goods.  The 
argument  is  that,  inasmuch  as  the  plaintiff 
had  sold  the  goods  to  the  defendant,  it  had 
no  further  lawful  interest  in  fixing  the 
retail  price  or  the  territ<x'y  where  resale 
should  be  made.  Without  going  into  the 
greater  depths  of  this  question,  it  is  enough 
for  the  purpose  of  this  case  to  note  that 
the  plaintiff  was  undertaking  to  sell  to  the 
defendant  an  unlimited  quantity  of  goods, 
and  it  was  extending  credit  therefor;  that 
the  amount  of  the  respective  instalments  to 
be  paid  was  to  be  measured  in  each  case 
by  an  aliquot  part  of  the  sales  made  during 
the  previous  period.  The  provisions  thus 
emphasized  fairly  tended  to  operate  as  se- 
curity for  the  payment  of  the  purchase 
price.  The  final  clause  in  the  contract  pro- 
vided in  express  terms  "tliat  said  W.  H. 
Osborne  or  his  guarantors  may  be  released 
from  this  contract  at  any  time  by  pay- 
ment in  cash  of  the  balance  due  said  com- 
pany on  account." 

We  reach  the  conclusion,  therefore,  that 
the  trial  court  properly  held  that  there  was 
no  basis  in  the  pleadings  for  the  present 
contention  of  illegality. 

The  judgment  below  must  therefore  be 
affirmed. 
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KENTUCKY  COURT  OF  APFEAIjS. 

H.  M.  BOSWORTH,  Auditor,  Appt., 

V. 

STATE  UNH^ERSITY  et  al. 

(166  Ky.  436,  179  S.  W.  403.) 

Statute   ^    title   —    appFoprlatlon    for 
carrylnjif  into  effect. 

1.  A  title.  An  act  for  preventing  the 
manufacture  and  sale  of  adulterated  foods 
and  providing  penalties  for  violation  there- 
of, does  not  cover  provisions  for  a  speci- 
fied aggregate  annual  amount  for  the  ex- 
penses of  carrying  the  statute  into  effect  by 
securing  analyses  of  foods  and  the  prosecu- 
tion of  offenders. 

For  other  cases,  see  Statutes,  L  e,  2,  in  Dig. 
1--52  N,  S, 

Same  ^  invalfclity  in  part  ^  effect. 

2.  The  invalidity,  because  not  specified  in 
the  title,  of  the  provisions  of  a  statute  to 
prevent  the  manufacture  and  sale  of  im- 
pure foods  and  providing  penalties  for  vio- 
lation thereof,  which  make  an  appropria- 
tion for  carrying  it  into  effect,  does  not 
nullify  the  remainder  of  the  act. 

For  other  eases,  see  Statutes,  I,  o,  2,  b,  in 
Dig,  1-52  N.  S. 

(October  27,  1916.) 

( 

t 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin  Comi- 
ty granting  a  writ  of  mandamus  to  compel 
him  to  pay  to  petitioners  a  certain  amount 
alleged  to  be  due  for  food  and  drugs  analy- 
ses.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Garnett,  Attorney  Gen- 
eral, and  Overton  S.  Hogan,  Assistant  At- 
torney General,  for  appellant: 

The  act  under  which  petitioners  make  the 
demand  is  unconstitutional. 

Thompson  v.  Com.  159  Ky.  8,  166  S.  W. 
623;  Burton  v.  Monticello  &  B.  Turnp.  Co. 
162  Ky.  787,  173  S.  W.  144;  Ragland  v. 
Anderson,  125  Ky.  141, 128  Am.  St.  Rep.  242, 
100  S.  W.  865;  Marbury  v.  Madison,  1 
Cranch,  149,  2  L.  ed.  64;  Varney  v.  Justice, 
86  Ky.  596,  6  S.  W.  457;  McCreary  v. 
Speer,  156  Ky.  783,  162  S.  W.  99;  Peniten- 
tiary Comrs.  v.  Spencer,  159  Ky.  265,  166 
S.  W.  1017. 

The  experimental  station  has  no  author- 
ity to  use  this  money  as  it  proposes  to  use 
it,  and  the  construction  placed  upon  §  11 
of  the  act,  by  the  lower  court,  is  erroneous. 

Mr.  J.  R.  Bush  for  appellees. 

Note.  —  As  to  necessity  and  sufficiency  of 
reference  in  title  of  statute  to  appropria- 
tions to  put  its  purpose  into  effect,  see  anno- 
tation following  this  case,  post,  812. 
L.R.A.1917B. 


Settle,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  State  University,  suing  for 
the  benefit  of  the  Kentucky  Agricultural 
Experiment  Station,  and  the  latter  in  its 
own  behalf,  by  petition  filed  in  the  Franklin 
circuit  court  against  the  appellant,  H.  M. 
Bosworth,  auditor  of  public  accounts  of 
Kentucky,  prayed  that  that  officer  be  re- 
quired by  writ  of  mandamus  to  issue  his 
warrant  on  the  treasurer  of  the  state  for 
the  payment  to  appellees  of  $8^60.56,  the 
amount  alleged  to  be  due  the  Agricultural 
Experiment  Station  for  1^35  analyses  of 
food  and  drug  products  at  $7.50  each,  made 
by  it  under  §  1905a,  Kentucky  Statutes, 
during  the  year  1914.  The  entire  claim  pre- 
sented for  the  1,435  analyses  in  question 
was  $10,762.50,  but,  as  $2,301.94  of  the 
amount  had  been  paid  by  the  treasurer  up- 
on a  warrant  from  the  auditor,  there  re- 
mained unpaid  the  $8,460.56  mentioned, 
which  the  auditor  refused  to  pay.  It  is 
alleged  in  the  petition  that  it  is  the  pur- 
pose of  appellees  to  expend  this  $8,460.56 
in  constructing  and  equipping,  on  the  State 
University  grounds  at  Lexington,  Kentucky,, 
a  cold  storage  plant  and  abattoir  for  the 
use  of  the  Experiment  Station,  and  that 
they  had,  in  fact,  contracted  to  have  the 
work  done  at  that  price. 

The  auditor  filed  a  general  demurrer  to 
the  petition  upon  the  grounds  (1)  that  the 
act  under  which  the  analyses  were  made  by 
the  Agricultural  Experiment  Station,  or  so 
much  thereof  as  authorized  the  work  and 
attempted  to  make  an  appropriation  there- 
for, is  unconstitutional,  and  therefore  void; 
(2)  tliat,  if  constitutional,  the  act  does  not 
authorize  the  use  of  the  money  claimed  by 
appellees  for  the  constructing  or  equipping 
of  a  cold  storage  plant  or  abattoir  upon  the 
university  grounds  or  elsewhere.  The  cir- 
cuit court  overruled  the  demurrer,  to  which 
appellant  excepted.  He  thereupon  filed  an 
answer,  which,  in  addition  to  attacking  the 
constitutionality  of  the  act  and  denying  the 
right  of  appellees  to  expend  the  amount  in 
controversy  in  constructing  a  cold  storage 
plant  and  abattoir,  denied  the  necessity  for 
such  plant  or  abattoir,  and  also  denied  the 
authority  of  appellees  to  construct  it  at 
all  at  the  expense  of  the  state,  or  that  they 
had  contracted  to  have  the  work  done  at  the 
price  Gi  $8,460.56,  or  any  other  sum.  The' 
afiirmative  matter  of  the  answer  was  con- 
troverted of  record. 

After  the  taking  of  depositions  and  sub- 
mission of  the  case,  the  circuit  court  ad- 
judged the  appellees  entitled  to  the  relief 
prayed  and  granted  the  mandamus.  Tlie 
auditor  complains  of  that  judgment;  hence 
this  appeal. 

Xeither  the  demurrer  nor  answ^er  makes 
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any  question  as  to  the  number  of  analyses 
made  by  the  Agricultural  Experiment  Sta- 
tion, as  to  the  correctness  of  the  analyses  or 
the  competency  of  the  persons  by  whom  they 
were  made.  The  paramount  question  to  be 
determined  is  the  one  first  presented  by  the 
demurrer  and  answer;  viz..  Is  the  act  un- 
der which  the  amount  in  suit  is  claimed 
from  the  state,  or  so  much  thereof  as  seems 
to  authorize  the  payment  of  the  claim,  con- 
stitutional? The  act  was  passed  by  the 
general  assembly  in  1908  (see  Acts  1908,  p. 
10),  and  is  contained  in  chapter  53a,  § 
1905a,  Kentucky  Statutes  Carroll's  Ed. 
1915.  It  is  entitled,  "An  Act  for  Prevent- 
ing the  Manufacture  and  Sale  of  Adulter- 
ated or  Misbranded  Foods,  Drugs,  Medi- 
cines, and  Liquors,  and  Providing  Penalties 
for  Violations  Thereof." 

The  one  section  of  the  act,  1905a,  contains 
fourteen  subsections. 

Subsection  8  makes  it  the  duty  of  the  di- 
rector of  the  Kentucky  Agricultural  Experi- 
ment Station,  or,  under  his  direction,  the 
head  of  the  division  of  food  inspection  of 
the  station,  to  make  or  cause  to  be  made 
examinations  of  samples  of  food  and  drugs 
manufactured  or  on  sale  in  this  state  at 
such  time  and  place  and  to  such  extent  as 
he  may  determine. 

Subsection  9  requires  him  to  make  report 
aa  to  adulterated  or  misbranded  foods  or 
drugs  to  certain  officers  named  therein,  for 
the  prosecution  of  the  person  or  persons 
guilty  thereof. 

Subsection  10  requires  that  he  make  an. 
annual  report  to  the  governor  upon  adul- 
terated food  or  drug  products,  and  for  the 
submission  of  such  annual  reports  to  the 
general  assembly  at  its  regular  sessions,  and, 
in  addition,  for  the  issue  from  time  to  time 
of  bulletins  giving  the  results  of  such  in- 
spections and  analyses  as  are  made  by  him. 

Subsection  11,  which  is  the  one  here  par- 
ticularly involved,  provides: 

"Said  Experiment  Station  shall  receive 
seven  dollars  and  fifty  cents  ($7.50)  for  the 
analysis  or  examination  of  any  sample  of 
food  or  drug  taken  or  submitted  in  accord- 
ance with  this  act,  and  expenses  for  procur- 
ing samples  of  food  and  drugs  and  in  mak- 
ing inspections  into  the  condition  of  and 
wholesomeness  and  purity  of  the  food  pro- 
duced, manufactured  or  sold  in  food  fac- 
tories, grocery  stores,  bakeries,  slaughtering 
houses,  dairies,  milk  depots  or  creameries, 
and  all  other  places  where  foods  are  pro- 
duced, prepared,  stored,  kept  or  offered  for 
sale;  for  studying  the  problems  connected 
with  the  production,  preparation  and  sale  of 
foods;  for  expert  witnesses  attending  grand 
juries  and  courts;  clerk  hire  and  all  other 
expenses  necessary  for  carrying  out  the  pro- 
visions of  this  act:  Provided,  the  total  ex- 
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pense  from  all  sources  shall  not  exceed  in 
any  one  year  thirty  thousand  dollars  ($30,- 
000). 

"The  board  of  control  of  said  Experiment 
Station  shall  furnish  to  the  auditor  of  pub- 
lic accounts  an  itemized  statement  of  the 
expenditures  of  money  under  this  act.  The 
expenditures  reported  to  the  auditor  shall 
be  paid  by  the  commonwealth  to  the  treas- 
urer of  the  Experiment  Station  upon  the 
written  request  of  the  board  of  control  of 
the  said  Experiment  Station,  and  the  audi- 
tor for  the  payment  of  the  same  is  directed 
to  draw  his  warrant  upon  the  treasurer  as 
in  all  other  claims  against  the  common- 
wealth." 

It  is  insisted  for  appellant  that  subsec- 
tion 11  of  the  act  violates  §  51  of  the  Con- 
stitution of  the  state,  which  provides :  **No 
law  enacted  by  the  general  assembly  shall 
relate  to  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title.     .    .     .'' 

In  the  numerous  decisions  of  this  court 
interpreting  §  51,  Constitution,  and  apply- 
ing its  provisions,  the  following  general 
rules  appear  to  have  been  announced :  First. 
The  general  manner  in  which  the  subject  of 
an  act  is  to  be  accomplished  need  not  be  ex- 
pressed in  the  title  (Collins  v.  Henderson, 
11  Bush,  76;  Com.  v.  Bailey,  81  Ky.  395) ; 
Second.  Stating  the  subject  matter  of  the 
act,  with  unnecessary  detail  in  the  title,  does 
not  render  the  act  unconstitutional  (Allen 
V.  Hall,  14  Bush.  85) ;  Third.  If  all  the  pro- 
visions of  an  act  relating  to  the  same  sub- 
ject are  naturally  connected,  and  are  not 
foreign  to  the  subject  expressed  in  the  title, 
it  is  suflScient  (Bumside  v.  Lincoln  County 
Ct.  86  Ky.  423,  6  8.  W.  276;  Johnson  v. 
Pulton,  121  Ky.  694,  89  S.  W.  672;  Dia- 
mond T.  Com.  124  Ky.  418,  99  S.  W.  232; 
McGlone  v.  Womack,  129  Ky.  274,  17  L.R.A. 
(N.S.)  855,  111  S.  W.  688;  Mark  v.  Bloom, 
141  Ky.  474,  133  S.  W.  203;  Com.  v.  Starr, 
160  Ky.  260,  169  S.  W.  743) ;  Fourth.  The 
title  cannot  be  used  to  extend  or  restrain 
the  provisions  in  the  body  of  the  act.  It 
must  be  fairly  expressive  of  the  context  in 
the  bodv  of  the  act,  and  is  to  be  read  in  con- 
nection  with  it  in  determining  the  meaning 
of  the  act  (Com.  v.  Cain,  14  Bush,  625; 
Com.  V.  Barney,  115  Ky.  475,  74  8.  W.  181; 
Joyce  V.  Woods,  78  Ky.  386;  Wiemer  v. 
Sinking  Fund  Comrs.  124  Ky.  377,  99  S.  W. 
242;  Thompson  v.  Com.  159  Ky.  8,  166  S. 
W.  623). 

The  meaning  and  object  of  §  51,  Constitu- 
tion, is  thus  well  stated  in  Thompson  v. 
Com.  supra;  "The  purpose  of  the  constitu- 
tional provision  was  to  enable  persons  read- 
ing the  title  of  an  act  to  get  a  general  idea 
of  what  the  act  treated  of  or  contained,  and 
it  has  come  to  be  a  recognized  legislative 
practice  for  members  and  others  interested 
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in  legislation  to  read  the  title  of  acts  and 
gather  therefrom  in  a  general  way,  at  least, 
the  subject  matter  of  the  act,  and  under  the 
authority  of  this  constitutional  provision 
members  of  the  legislature,  as  well  as  the 
public  interested  in  legislation,  have  the 
right  to  rely  on  the  title  as  indicating  the 
subject  matter  of  the  act,  and  to  assume 
that  the  act  contains  no  legislation  that  is 
not  embraced  in  a  general  way  by  the  sub- 
ject expressed  in  the  title." 

It  is  not  to  be  overlooked  that  §  46,  Con- 
stitution, declares  that  "Any  act  or  resolu- 
tion for  the  appropriation  of  money  or  the 
creation  of  debt  shall,  on  its  final  passage, 
receive  the  votes  of  a  majority  of  all  the 
members  elected  to  each  house." 

And  §  230  provides:  "No  money  shall  be 
drawn  from  the  state  treasury,  except  in 
pursuance  of  appropriations  made  by  law; 
and  a  regular  statement  and  account  of  the 
receipts  and  expenditures  of  all  public 
money  shall  be  published  annually." 

Manifestly,  the  $30,000  mentioned  in 
subsection  11  of  the  act  under  consideration 
is  an  appropriation,  in  the  meaning  of  §§ 
46  and  230,  Constitution,  supra.  The  $7.50 
allowed  by  the  section  as  compensation  for 
each  analysis  that  may  be  made  is  only  a 
means  or  scale  by  which  it  is  to  be  ascer- 
tained when  the  limit  of  the  annual  appro- 
priation of  $30,000  is  reached.  Therefore 
the  provision  as  to  compensation  for  anal- 
yses does  not  constitute  a  system  of  fees, 
but  merely  establishes  a  scale  by  which  the 
$30,000  is  graded.  The  compensation  for 
analyses  and  other  expenses,  for  the  pay- 
ment of  which  the  act  provides,  cannot  in 
any  one  year  exceed  the  $30,000  appropri- 
ation for  such  year.  It  is  patent  from  the 
evidence  appearing  in  the  record  that  the 
authorities  in  charge  of  the  Experiment  Sta- 
tion have  always  treated  the  $30,000  as  an 
appropriation,  and,  fiu-ther,  that  they  have, 
ever  since  the  act  in  question  became  effec- 
tive, each  year,  drawn  the  entire  $30,000 
from  the  state  treasury. 

We  now  come  to  the  consideration  of  the 
main  question:  Does  the  act  conform  to 
the  requirements  of  §  51,  Constitution? 
Comparison  of  the  contents  of  the  body  of 
the  act  with  its  title  will  demonstrate  that, 
in  BO  far  as  the  provisions  of  subsection  11 
are  concerned,  it  does  not  do  so.  In  other 
words,  all  of  the  provisions  of  the  act,  ex- 
cept those  contained  in  subsection  11,  are 
embraced  and  covered  by  the  title,  because 
they  each  and  all  relate  to  and  are  natural!}^ 
and  directly  connected  with  the  subject  ex- 
pressed in  the  title;  that  is,  they  define 
what  shall  constitute  an  adulteration  or 
misbranding  of  foods  and  chemicalH,  provide 
the  means  of  detecting  and  preventing  same, 
designate  the  offenses  that  may  be  commit- 
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ted  under  the  act,  and  prescribe  the  penal- 
ties therefor.  Subsection  11,  however,  at- 
tempta  to  bring  into  the  act  and  make  a 
part  thereof  various  provisions  which  are 
foreign  to  the  subject  expressed  in  the  title 
These  provisions  relate  to  the  making  of 
compensation  to  the  Experiment  Station 
for  analyses  or  examinations  of  samples  of 
food  or  drugs,  paying  the  expenses  attend- 
ing the  procuring  of  such  samples,  the  cost 
of  clerk  hire,  attending  grand  juries  and 
trials  in  prosecutions  of  offenders  against 
the  law,  and,  finally,  providing  an  annual 
appropriation  of  $30,000  for  defraying  all 
such  items  of  cost  and  expense. 

The  phraseology  of  the  title,  "An  Act  for 
Preventing  the  Manufacture  and  Sale  of 
Adulterated  or  Misbranded  Foods,  Drugs, 
Medicines,  and  Liquors,  and  Providing  Pen- 
alties for  Violations  Thereof,"  does  not  even 
suggest  to  the  average  mind  that  the  body 
of  the  act  provides  for  the  expenditure  of 
the  money  of  the  Commonwealth  required 
by  the  eleventh  subsection,  or  an  intimation 
that  such  subsection  provides  for  an  annual 
appropriation  of  $30,000.  Being  utterly  si- 
lent as  to  the  expenditures  required  and  the 
appropriation  made  by  this  subsection,  the 
title  of  the  act,  when  introduced  and  put 
upon  its  passage  in  the  legislature,  could 
have  conveyed  to  the  mind  of  the  average 
legislator  no  other  meaning  or  information 
than  that  its  only  object  was  to  make  it 
an  offense  for  any  person  to  manufacture 
or  sell  adulterated  or  misbranded  foods,, 
drugs,  medicines,  or  liquors,  and  prescribe 
the  penalties  therefor.  The  oatensible  object 
of  the  act,  being  the  protection  of  the  pub- 
lic, made  it  so  attractive  to  the  members  of 
the  general  assembly,  and  the  necessity  for 
its  passage  so  apparent,  that  the  mere  read- 
ing of  its  title  was  well  calculated  to  induce 
them  to  give  it  their  support,  without  tak- 
ing time  to  examine  the  lx)dy  of  the  act  and 
thereby  obtain  an  understaixding  of  its 
numerous  provisions;  whereas,  if  the  title 
of  the  act  had  given  .%ny  intimation  that 
it  contained  an  appropriation  of  $30,000  to 
be  paid  by  the  state  annually  for  an  indefi- 
nite number  of  years,  it  would  at  least  have 
been  under  standingly  considered  and  voted 
on.  But  the  title  gave  no  intimation  of  the 
appropriation  that  lay  concealed  as  far 
down  in  the  body  of  the  act  as  its  eleventh 
subsection,  to  reach  which  ten  other  sub- 
sections, dealing  with  totally  different  mat- 
ters, must  first  be  read.  Being  thus  pre- 
ceded and  hedged  about  by  other  provisions 
that  appear  to  be  germane  to  the  subject  ex- 
pressed in  the  title,  the  appropriation  con- 
tained in  subsection  11,  which  is  not  even 
remotely  referred  to  in  the  title  or  neces- 
sarily connected  with  the  subject  therein 
expressed,  was  so  disguised  as  to  render  its 


BOSWOKTH  V.  STATE  UNIVERSITY. 


811 


presence  in  the  body  of  the  act  well-nigh 
undiscoverable  without  a  reading  of  the 
entire  act. 

The  situation  here  presented  is  one  that 
§  51  of  the  Constitution  was  intended  to 
prevent,  and  which  could  have  been  pre- 
vented by  the  addition  to  the  title  of  the 
act  of  another  sentence,  indicating  that  the 
act  contains  an  appropriation  of  $30,000 
per  annum  to  meet  the  expenses  of  carrying 
out  its  provisions.  There  can  be  no  doubt 
that  the  act  in  question  relates  to  two  sub- 
jects; viz.,  (1)  The  preventing  of  the  manu- 
facture and  sale  of  adulterated  or  misbrand- 
ed  foods,  drugs,  medicines,  and  liquors,  and 
providing  penalties  for  so  doing;  (2)  an  ap- 
propriation from  the  revenues  of  the  state 
of  $30,000  per  annum.  It  is  equally  free 
from  doubt  that  only  the  first  of  these  sub- 
jects is  expressed  in  the  title  of  the  act,  as 
the  Constitution  provides.  It  may  also  be 
remarked  that  the  first  subject  to  which  the 
act  relates  appertains  to  the  criminal  or 
penal  laws,  and  the  second  alone  to  an  ap- 
propriation of  the  state's  money. 

As  §  46,  Constitution,  provides  that  any 
act  or  resolution  for  the  appropriation  of 
money  or  the  creation  of  debt  shall  not  be- 
come a  law  unless  on  its  final  passage  it 
has  received  the  votes  of  a  majority  of  all 
the  members  elected  to  each  house,  it  would 
not  be  wide  of  the  mark  to  say  that  ad- 
herence to  the  requirements  of  §  51,  Con- 
stitution, is  of  the  utmost  importance,  in 
order  that  the  members  of  the  general  as- 
sembly may  be  fully  informed  in  voting 
upon  an  act  carrying  an  appropriation,  and 
the  taxpayers  of  the  state  advised,  after 
its  passage,  as  to  the  meaning  of  its  pro- 
visions. 

In  Ragland  v.  Anderson,  125  Ky.  141,  ]28 
Am.  St.  Rep.  242,  100  S.  W.  865,  we  said: 
"It  is  for  the  courts  to  measure  the  acts  of 
the  general  assembly  by  the  standard  of  the 
Constitution,  and  if  they  are  clearly  and  un- 
equivocally in  contravention  of  its  terms,  it 
becomes  the  duty  of  the  judiciary  to  so  de- 
flare.  Of  course,  if  the  question  as  to 
whether  or  not  the  legislation  is  inimical 
to  the  Constitution  be  doubtful,  it  will  al- 
ways be  decided  in  favor  of  the  constitu- 
tionality of  the  law.  But  where  the  matter 
is  plain  that  the  Constitution  has  been  vio- 
lt,ted,  then  the  courts  cannot  escape  the 
duty  of  so  declaring  whenever  the  matter  is 
brought  to  their  attention.  And  no  matter 
how  distasteful  it  may  be  for  the  judiciary 
to  review  the  acts  of  a  co-ordinate  branch 
of  the  government,  their  duty  under  their 
oath  of  office  is  imperative."  Varhey  v.  Jus- 
tice, 86  Ky.  596,  6  S.  W.  457;  Marbury  v. 
Madison,  1  Cranch,  137,  2  L.  ed.  60. 

In  McCreary  v.  Speer,  156  Ky.  783,  162 
S.  W.  99,  we  also  said:  "It  is  true  our  Con- 
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stitution  contains  no  provision  to  the  effect 
that  all  its  provisions  are  mandatory; 
but  we  deem  this  immaterial  for  the  rea- 
son that  this  court  had  held  before  the  adop- 
tion of  the  present  Constitution  that  all  the 
provisions  of  a  Constitution  are  mandatory; 
and  the  Constitution  must  be  presumed  to 
have  been  adopted  with  this  understanding 
of  its  meaning.  Since  the  adoption  of  the 
Constitution  the  court  has  steadily  main- 
tained the  same  rule."  Penitentiary  Comrs. 
v.  Spencer,  159  Ky.  255,  160  S.  W.  1017.       \ 

In  Burton  v.  Monticello  &  B.  Tump.  Co. 
162  Ky.  787,  173  S.  W.  144,  we  further  said: 
"In  Hyser  v.  Com.  116  Ky.  410,  76  S.  W. 
174,  it  was  said:  This  court  has  repeated- 
ly announced,  in  effect,  that  no  provision 
of  a  statute  directly  or  indirectly  relating 
to  the  subject  expressed  in  the  title,  having 
a  natural  connection 'therewith,  and  not  for- 
eign to  the  same,  should  be  deemed  within 
the  inhibition  of  §  51  of  the  Constitution.' 
This  broad,  liberal  rule  was  approved  in  the 
early  leading  case  of  Phillips  v.  Cincinnati 
&  C.  Bridge  Co.  2  Met.  (Ky.)  219,  and 
again  in  Collins  v.  Henderson,  11  Bush,  74; 
Hoke  V.  Com.  79  Ky.  567;  Com.  v.  Bailey, 
81  Ky.  395 ;  Burnside  v.  Lincoln  County  Ct. 
86  Ky.  423,  6  S.  W.  276;  Conley  v.  Com.  98 
Ky.  12.5,  32  S.  W.  285;  and  Ea.stern  Ken 
tucky  Coal  Lands  Corp.  v.  Com.  127  Ky. 
667,  106  S.  W.  260,  108  S.  W.  1138.  In  rec- 
ognizing this  rule,  however,  this  court,  in 
Thompson  v.  Com.  159  Ky.  12,  166  S.  W. 
624,  further  said:  'But  in  no  instance  has 
this  rule  been  extended  so  as  to  legalize 
legislation  that  departs  so  radically  from' 
the  title  of  the  act  as  do  the  sections  here 
under  consideration.  Here  the  title  of  the 
act  limited  the  scope  of  the  legislation  to 
the  appropriation  of  money  for  the  benefit 
of  the  houses  of  reform,  and  this  limitation 
in  the  title  reasonably  and  naturally  con- 
veyed the  meaning  that  the  body  of  the  act 
was  confined  to  the  appropriation  of  money, 
and  no  other  subject.' " 

It  is  our  conclusion  that  so  much  of  the 
act  under  consideration  as  is  included  in 
subsection  11  of  §  1905a  is  violative  of  §  51 
of  the  Constitution,  and  therefore  void. 
This  conclusion  does  not,  however,  render 
invalid  the  remaining  subsections  of  the 
act,  which  seem  to  be  germane  to  the  sub- 
ject expressed  in  the  title,  as  it  is  manifest 
that  subsection  11  can  be  eliminated  from 
the  act  without  to  any  extent  affecting  the 
subject  matter  of  the  germane  parts;  the 
rule  in  such  case  being  as  stated  in  VViemer 
v.  Sinking  Fund  Comrs.  124  Ky.  377,  99  S. 
W.  242:  ''When  a  subject  foreign  to  the 
title  is  introduced  into  the  body  of  an  act, 
if  it  is  so  separate  and  distinct  from  the  re- 
I  maiuder  of  the  subject  matter  of  the  legis- 
lation that  it  may  be  omitted  without  affect-. 
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ing  the  otherwise  valid  portions,  then  the 
unconstitutional  part  will  be  omitted  and 
the  remainder  allowed  to'  stand.''  Jones  v. 
Thompson,  12  Bush,  394;  Fuqua  v.  Mullen, 
]3  Bush,  467;  Thompson  v.  Com.  159  Ky.  8, 
166  S.  W.  623;  Burton  v.  Monticello  &  B. 
Turnp.  Co.  162  Ky.  787,  173  S.  W.  144. 

The  conclusion  we  have  reached  renders 
unnecessary  the  decision  of  the  other  ques- 
tion urged  in  the  brief  of  appellant's  coun- 
sel; and  as  the  salutary  object  of  the  act 
cannot  fully  be  carried  out  without  the  ap- 
propriation made  invalid  by  the  elimination 
of  subsection  11  thereof,  it  is  assumed  that 


the  general  assembly  will  at  its  approach- 
ing session  so  amend  the  act  as  to  make  the 
needed  appropriation,  and  at  the  same  time 
allow  its  application  to  the  erection  of  the 
cold  storage  plant  and  abattoir  desired  by 
appellee. 

For  the  reasons  indicated,  the  judgment 
is  reversed  and  cause  remanded,  with  di- 
rections to  the  lower  court  to  sustain  the 
demurrer  to  the  petition  and  dismiss  the  ac- 
tion. 

Petition  for  rehearing  denied. 


Annotation — Necessity  and  sii£Eiciency  of  reference  in  title  of  statute  to  ap- 
propriations to  put  its  purpose  into  effecL 


As  to  validity  of  statute  or  ordinance 
authorizing  a  levying  of  taxes,  incurring 
of  indebtedness,  or  the  appropriation  of 
money  for  two  or  more  purposes,  see 
note  to  Knoxville  v.  Gass,  14  L.R.A. 
(N.S.)  519. 

There  is  no  fixed,  well-defined  rule  by 
which  the  title  of  every  act  can  be 
tested  for  compliance  with  the  constitu- 
tional requirement  that  the  "subject"  or 
"object''  of  an  act  must  be  expressed  in 
its  title.  It  is,  of  course,  unquestioned 
that  the  purpose  of  such  constitutional 
provisions  is  to  prevent  deception  of  the 
public  and  of  members  of  the  legisla- 
ture by  means  of  provisions  in  bills  of 
which  the  title  gives  no  intimation.  In 
other  words,  the  requirement  is  that  the 
title  must  give  notice  of  the  particular 
subject  or  object  to  be  legislated  upon 
in  a  manner  that  clearly  invites  all  per- 
sons interested  in  any  provisions  con- 
tained in  the  body  of  the  act  to  examine 
the  same.  It  is  also  a  generally  ac- 
cepted rule  or  principle  that  a  title  fair- 
ly expressing  the  subject  generally  cov- 
ers provisions  for  all  proper  means  and 
instrumentalities  necessary  to  the  accom- 
plishment or  enforcement  of  the  ex- 
pressed purpose,  or,  as  it  has  been  ex- 
pressed, "the  title  .  .  .  may  cover 
any  matters  having  cong^ity  and  prop- 
er connection  with  it"   (36  Cyc.  1028). 

But  applying  these  broad  rules  or 
principles  to  the  question  of  the  ne- 
cessity and  sufficiency  of  a  reference  in 
the  title  of  a  statute  to  appropriations  to 
put  its  purposes  into  effect,  it  would 
seem  that,  generally  speaking,  an  appro- 
priation, a  necessity  for  which  is  sug- 
gested by  the  title  of  an  act,  if  it  has 
congruity  and  proper  connection  with  the 
subject  or  object  stated  therein,  need  not 
be   specifically   expressed   in   the    title, 

but  that  if  such  an  appropriation  is  not 
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expressed  in  the  title,  and  is  neither  sug- 
gested by  it  nor  is  germane  or  cognate  to 
the  object  stated,  such  as,  for  instance, 
an  appropriation  for  fees  and  expenses 
for  examinations,  etc.,  not  reasonably  to 
be  anticipated  as  provided  for  in  an  act 
having  such  a  title,  the  subject  is  not 
sufficiently  stated,  and  the  act,  or  so 
much  thereof  as  violates  the  constitu- 
tional provision,  is  void.  In  fact,  most^ 
if  not  all,  of  the  few  decisions  upon  this 
question,  are  in  effect  an  application  of 
this  general  test. 

Thus,  it  was  held  in  the  recent  and 
well-reasoned  case  of  Bosworth  v. 
State  University,  ante,  808,  that  the 
title,  "An  Act  for  Preventing  the  Manu- 
facture and  Sale  of  Adulterated  or  Mis- 
branded  Foods,  Drugs,  Medicines,  and 
Liquors,  and  Providing  Penalties"  there- 
fore, did  not  suggest  or  even  intimate  to 
the  average  mind  that  the  hody  of  the 
act  contained  provisions  making  an  ap- 
propriation for  compensating  the  making 
of  analyses  and  other  expenses,  and 
therefore  that  such  provisions  were  void 
because  the  subject  thereof  was  not  "ex- 
pressed in  the  title,"  as  required  by  the 
Constitution. 

So,  in  Ritchie  v.  People  (1893)  155 
HI.  98,  29  L.R.A.  79,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  it  was  held  that  an  appro- 
priation for  the  salaries  of  factory  in- 
spectors was  a  subject  not  expressed  in 
the  title,  "An  Act  to  Regulate  the  Manu- 
facture of  Clothing,  Wearing  Apparel, 
and  Other  Articles  in  This  State,  and  to 
Provide  for  the  Appointment  of  State 
Inspectors  to  Enforce  the  Same,  and  to 
Make  an^  Appropriation  Therefor,"  and 
was  void  under  a  constitutional  declara- 
tion that,  if  a  subject  shall  be  embraced 
in  an  act  which  is  not  expressed  in  the 
title,  the  act  shall  be  void  as  to  so  much 
thereof  as  is  not  expressed.    In  this  case 
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it  was  further  held  that  the  expression, 
''make  an  appropriation  therefor,"  did 
not  necessarily  imply  that  the  contem- 
plated appropriations  were  for  salaries, 
but  might  have  been  for  the  payment  of 
expenses. 

And  in  White  v.  Burgin  (1896)  113 
Ala.  170,  21  So.  832,  it  was  held  that  the 
title,  *To  Regulate  the  Management  of 
State  and  County  Convicts,''  was  not 
sufficiently  broad  and  comprehensive  to 
embrace  provisions  relative  to  the  pay- 
ment by  the  state  of  certain  costs  in- 
curred in  the  prosecution,  trial,  and 
conviction  of  convicts,  it  being  said  that 
such  provisions  were  obviously  foreign 
to    the  "management"  of  convicts. 

And  in  Clark  v.  Wallace  County 
(1895)  54  Kan.  634,  39  Pac.  225,  it  was 
held  that  the  title,  "An  Act  to  Protect 
Fruit  Trees,  Hedge  Plants,  and  Fences," 
did  not  clearly  express  the  subject  of  ap- 
propriations for  paying  bounties  for 
gopher  scalps,  and  that  provisions  in  the 
body  of  the  act  making  provision  for  the 
payment  of  such  bounties  rendered 
the  act  void,  it  being  said  that  the  title 
did  not  suggest  such  subject  matter,  and 
no  other  provisions  had  been  made  for 
the  protection  of  fruit  trees,  etc. 

And  in  Pratt  v.  Browne  (1902)  135 
Gal.  649,  67  Pac.  1082,  it  was  held  that 
the  subject  of  a  county  court  reporter's 
salary  was  neither  expressed  in  nor  ger- 
mane to  the  title  of  an  act  creating  a 
"uniform  system  of  county  government." 

And  in  the  Michigan  case  of  Ryerson 
V.  Utley  (1868)  16  Mich.  269,  it  was  held 
that  the  title,  "An  Act  Providing  for 
the  Preservation  of  the  Muskegon  River 
Improvement  and  for  Other  Purposes," 
did  not  cover  a  provision  in  the  body  of 
the  act  appropriating  a  sum  of  money  to 
pay  for  the  improvement,  within  the 
meaning  •  of  the  constitutional  require- 
ment that  the  object  of  a  law  shall  be 
expressed  in  its  title,  the  court  saying 
that  "the  only  object  mentioned  in  the 
title  to  this  act  is  the  preservation  of  the 
Muskegon  river  improvement,  for  which 
purpose  the  act  authorizes  tolls  to  be 
levied  and  expended;"  that  the  payment 
for  the  improvement  was  in  no  way  con- 
nected with  this  object ;  that  "the  title  to 
the  act  would  apprise  neither  the  legisla- 
ture nor  the  public  that  it  covered  provi- 
sions under  which  a  large  sum  was  to  be 
collected  and  disbursed  to  pay  for  the 
orginal  construction  of  the  work;"  and 
that  "the  words,  'other  purposes,'  in  the 
title,  can  have  no  force  whatever  under 
the  constitutional  provision  which  has 
been  quoted."  It  was  also  said  that  "it 
is  very  likely  that  the  title  to  this  act 
L..RA.1917B. 


might  have  been  made  sufficiently  com- 
prehensive to  embrace  all  the  purposes 
of  the  act;  the  objection  is  that  it  was 
not  made  so;"  and  that  the  reading  of 
the  title  in  question  at  once  induces  the 
conclusion  that  the  various  provisions  of 
the  act  relate  only  to  the  presentation  of 
the  improvement,  and  that  the  act  itself 
must  therefore  be  confined  to  that  ob- 
ject. 

And  there  are  a  few  cases  which  illus- 
trate the  phase  of  the  rule  converse  to 
that  applied  in  the  preceding  cases;  that 
is,  cases  in  which  the  titles  have  been 
held  sufficient  to  cover  provisions  making 
appropriations  to  carry  the  purposes  of 
the  acts  into  effect.  Thus,  in  People  ex 
rel.  Moloney  v.  Kirk  (1896)  162  DL  138, 
53  Am.  St.  Rep.  277,  45  N.  E.  830,  the 
title,  "An  Act  to  Enable  Park  Commis- 
sioners Having  Control  of  Any  Boule- 
vard or  Driveway  Bordering  upon  Any 
Public  Waters  of  This  State  to  Extend 
the  Same,"  was  held  sufficiently  broad 
to  cover  appropriations  in  the  act  for 
defraying  the  cost  of  the  improvement, 
such  provisions  being  declared  to  be 
germane  to  the  real  purpose  or  general 
object  of  the  law  as  expressed  in  the  ti- 
tle, and  to  be  sufficiently  indicated  there- 
in to  satisfy  the  constitutional  provi- 
sion that  every  act  shall  embrace  but  one 
subject,  which  shall  be  expressed  in  its 
title.  So,  in  McCaslin  v.  State  (1873)  44 
Ind.  151,  it  was  held  that  the  title,  "An 
Act  to  Establish  a  House  of  Refuge  for 
the  Correction  and  Reformation  of  Ju- 
venile Offenders,"  was  broad  and  com- 
prehensive enough  to  cover  provisions 
making  appropriations  for  carrying  the 
announced  purpose  into  effect,  and  there- 
fore that  such  provisions  did  not  violate 
the  constitutional  requirement  that  the 
subject  matter  of  an  act  be  expressed  in 
its  title.  And  in  Callvert  v.  Winsor 
(1901)  26  Wash.  368,  67  Pac.  91,  the 
title,  "An  Act  Providing  for  the  Es- 
tablishment, Location,  Maintenance,  and 
Support  of  the  University  of  Washing- 
ton," was  held  to  express  a  subject  which 
included  appropriations  for  carrying  out 
the  expressed  purpose,  the  court  quoting 
with  approval  from  an  earlier  Washing- 
ton case  as  follows:  "It  is  permissible 
to  insert  those  matters  which,  though 
they  may  not  be  specifically  expressed  in 
the  title,  are  proper  to  the  full  accom- 
plishment of  the  object  v/hich  is  ex- 
pressed, or  are  naturally  suggested  by  or 
connected  with  that  object." 

In  a  few  jurisdictions  statutes  have 
been  enacted  which  relate  to  the  ques- 
tion of  the  necessity  and  sufficiency  of 
reference  in  the  title  of  an  act  to  appro- 
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priations  to  put  the  purpose  of  the  stat- 
ute into  effect,  but  none  of  the  adjudica- 
tions which  construe  such  statutes  seem 
to  have  involved  this  phase  of  the  ques- 
tion. As  illustrative  of  statutes  of  this 
character,  see  Banks  v.  State  (1906)  124 
Ga.  15,  2  L.R.A.(N.S.)  1007,  52  S.  E.  74, 
-which  construed  and  applied  Ga.  Civ. 
Code,  §  5771,  which  provided  that  "pro- 


visions germane  to  the  general  subject 
matter  embraced  in  the  title  of  an  act, 
and  which  are  designed  to  carry  into  ef- 
fect the  purpose  for  which  it  was  passed, 
may  be  constitutionally  enacted  therein, 
though  not  referred  to  in  the  title  other- 
wise than  by  the  use  of  the  words,  *and 
for  other  purposes.'  "  G.  J,  C. 


ILLINOIS  SUPREME  COURT. 

CALUMET  &  CHICAGO  CANAL  k  DOCK 

COMPANY  et  al. 

v. 

ALLEN  CONKLING. 

ABEL  DAVIS,  Trustee  in  Bankruptcy,  etc., 
of  Allen  Conkling,  PIff.  in  Certiorari. 

(273  111.  318,  112  N.  E,  982.) 

Corporation  ^  power  to  lend  money. 

1.  Express  power  to  lend  money  is  not 
conferred  upon  a  corporation  organized  to 
construct  a  canal  and  dock,  warehouses,  and 
piers,  by  a  provision  that  it  may  possess 
real  and  personal  estate  and  employ  the 
same  in  such  manner  as  it  may  determine. 
For  other  cases,  see  Corporations,  IV.  d,  1, 

in  Dig.  1-52  N.  S. 

Same  —  implied  power. 

2.  A  loan  made  by  a  corporation  organ- 
ized to  construct  a  canal  and  docks,  ship- 
yards, and  warehouses,  in  connection  with  a 
sale  of  land  not  needed  in  the  business  for 
which  it  was  chartered,  is  not  incidental  to 
the  exercise  of  an  express  power,  so  as  to  be 
within  its  implied  powers. 

For  other  cases ,  see  Corporations,  IV.  a,  in 
Dig.  1-52  y.  8. 

JEl8toppel  —  to  set  up  ultra  vires  of  cor- 
poration. 

3.  One  borrowing  money  from  a  corpora- 
tion which  it  has  no  power  to  lend  is  not 
estopped  to  set  up  the  ultra  vires  of  the 
transaction  for  the  purpose  of  defeating  an 
attempt  to  enforce  repayment  of  the  loan. 
For  other  cases,  see  Corporations,  IV.  d,  2, 

in  Dig.  1-52  N.  B. 

(Carter,  Craig,  and  Duncan,  J  J.,  dissent.) 
(February  16,  1916.) 

CERTIORARI  to  the  Appellate  CJourt, 
First  District,  Branch  B,  to  review  a 
judgment  affirming  a  decree  of  the  Circuit 
Court  for  Cook  County  in  complainant's 
favor  in  an  action  brought  to  foreclose  two 
trust  deeds  given  by  defendant  upon  certain 
property.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Note.  —  For  estoppel  against  raising  the 
defense  of  ultra  vires  in  actions  brought  by 
private  corporation,  see  annotation  follow- 
ing this  case,  post,  821. 
L.R.A.1917B. 


Messrs.  Jesse  liowenhaupt  and  Oscar 
M.  Wolff,  for  plaintiff  in  certiorari: 

A  corporation  has  only  such  express  pow- 
ers as  are  granted  to  it  by  the  charter  or 
the  act  of  incorporation,  with  such  implied 
or  incidental  powers  as  are  necessary  to 
carry  the  express  powers  into  effect. 

3  Thomp.  Corp.  2d  ed.  §§  2106,  2107; 
People  ex  rel.  Peabody  v.  Chicago  Gas  Trust 
Co.  130  111.  268,  8  L.R.A.  497,  17  Am.  St. 
Rep.  319,  22  N.  E.  798;  People  ex  rel. 
Moloney  v.  Pullman's  Palace  Car  Co.  175 
111.  125,  64  L.R.A.  366,  51  N.  £.  664;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  59,  35  L.  ed.  68,  11  Sup.  Ct.  Rep. 
478;  Rockhold  v.  Canton  Masonic  Mat. 
Benev.  Soc.  129  III.  440,  21  N.  E,  794;  Peo- 
ple ex  rel.  Tiffany  &  Co.  v.  Campbell,  144 
N.  Y.  166,  38  N.  E.  990;  Best  Brewing  Co. 
V.  Klassen,  186  111.  37,  50  L.R.A.  765,  76 
Am.  St.  Rep.  26,  57  N.  E.  20 ;  1  Clark  &  M. 
Priv.  Corp.  §  123,  p.  365. 

All  powers  not  expressly  specified  in  a 
corporate  charter  are  presumed  to  be  ex- 
cluded, and  all  doubts  are  resolved  against 
the  corporation. 

American  Loan  k  T.  Ck>.  ▼.  Minnesota 
&  N.  W.  R.  Co.  157  111.  641,  42  N.  E.  153; 
People  ex  rel.  Moloney  v.  Pullman's  Palace 
Car  Co.  176  III.  142,  64  L.R.A.  366.  61  N. 
E.  664 ;  Pond  v.  Royal  League,  127  111.  App. 
476;  Bank  of  Montreal  v.  Waite,  105  111. 
App.  373;  Bailey  v.  Farmers'  Nat.  Bank, 
97  111.  App.  66;  Rockhold  v.  Canton  Masonic 
Mut.  Benev.  Soc.  129  III.  440,  21  N.  E.  704; 
3  Thomp.  Corp.  2d  ed.  §  2106;  1  Clark  &  M. 
Priv.  Corp.  §  124,  p.  368. 

The  power  to  loan  money,  unlike  the 
power  to  borrow  money,  is  not  one  of  the 
ordinary  or  usual  powers  of  a  corporation. 
If  a  corporation  has  the  power  to  loan 
money,  it  must  be  by  express  grant,  or 
because  the  power  is  reasonably  necessary 
to  carry  into  effect  some  of  the  express 
powers. 

3  Thomp.  Corp.  2d  ed.  §  2180;  Leigh  v. 
American  Brake-Beam  Co.  205  111.  147,  68 
N.  E.  713;  Frye  v.  Bank  of  Illinois,  10 
III.  332;  3  Cook,  Corp.  7th  ed.  §  690. 

Even  assuming  that  the  sale  of  block  139 
to  Conkling  was  a  perfectly  legitimate  exer- 
cise of  corporate  power  on  the  part  of  the 
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dock  company,  the  loan  to  Conkling  was 
an  entirely  independent  transaction,  and 
was  not  the  exercise  of  a  reasonahle  or 
necessary  incidental  power. 

Ibid.;  First  M.  E.  Church  v.  Dixon,  178 
111.  260,  52  N.  E.  887;  People  ex  rel.  Healy 
V.  Illinois  C.  R.  Co.  233  111.  378,  16  L.R.A. 
(N.S.)  604,  122  Am.  St.  Rep.  181,  84  N. 
E.  368,  13  Ann.  Cas.  285;  Alton  Mfg.  Co. 
V.  Garrett  Biblical  Inst.  243  111.  298,  90  N. 
E.  704;  Chambers  v.  Falkner,  66  Ala.  448; 
Grand  Lodge  v.  Waddill,  36  Ala.  313 ;  New 
York  Firemen  Ins.  Co.  v.  Ely,  6  Conn.  560, 
13  Am.  Dec.  100;  People  ex  rel.  Peabody  v. 
Chicago  Gas  Trust  Co.  130  111.  268,  8  L.R.A. 
497,  17  Am.  St.  Rep.  319,  22  N.  E.  798; 
People  ex  rel.  Moloney  v.  Pullman's  Palace 
Car  Co.  175  111.  125,  64  L.R.A.  366,  61  N. 
E.  664;  Fritze  v.  Equitable  Bldg.  &  L.  Soc. 
186  111.  183,  67  N.  E.  873;  United  States 
Brewing  Co.  v.  Dolese  &  S.  Co.  259  111.  274, 
47  L.R.A.(N.S.)  898,  102  N.  E.  753;  Best 
Brewing  Co.  r.  Klassen,  185  111.  37,  50 
Ii.R.A.  765,  76  Am.  St.  Rep.  26,  57  N.  E. 
20;  People  ex  rel.  Tiffany  &  Co.  v.  Campbell, 
144  N.  Y.  166,  38  N.  E.  990;  Kelley,  M. 
&  Co.  V.  O'Brien  Varnish  Co.  90  111.  App. 
287. 

No  action  can  be  brought  upon  an  ultra 
vires  contract. 

National  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank,  181  111.  36,  64  L.R.A.  399,  72 
Am.  St.  Rep.  245,  54  N.  E.  619;  United 
States  Brewing  Co.  v.  Dolese  &  S.  Co.  259 
111.  274,  47  L.R.A.(N.S.)  898,  102  N.  E. 
753;  Leigh  v.  American  Brake-Beam  Co. 
205  111.  147,  68  N.  E.  713;  Stacy  v.  Glen 
TMyn  Hotel  &  Springs  Co.  223  111.  546,  8 
L.R.A. (N.S.)  966,  79  N.  E.  133;  Alexander 
V.  Bankers'  Union,  187  HI.  App.  469;  Best 
Brewing  Co.  v.  Klassen,  185  111.  37,  50 
I..R.A.  765,  76  Am.  St.  Rep.  26,  57  N.  E.  20; 
Free  Home  Bldg.  L.  &  Homestead  Asso.  v. 
Edwards,  223  111.  126,  79  N.  E.  64;  Fridley 
V.  Bowen,  87  111.  151;  Penn  v.  Bornman, 
102  111.  623;  Chambers  v.  Falkner,  65  Ala. 
448 ;  Grand  Lodge  v.  Waddill,  36  Ala.  313 ; 
Westinghouse  Mach.  Co.  v.  Wilkinson,  79 
Ala.  314;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  55, 
11  Sup.  Ct.  Rep.  478;  Fritze  v.  Equitable 
Bldg.  k  L.  Soc.  186  HI.  183,  67  N.  E.  873. 

The  failure  of  the  dock  company  to  con- 
struct or  operate  the  improvements  specified 
in  the  act  of  incorporation  is  no  warrant 
for  now  construing  that  act  as  conferring 
upon  the  corporation  the  power  to  sell  land. 

People  ex  rel.  Moloney  v.  Pullman's  Pal- 
ace Car  Co.  175  111.  125,  64  L.R.A.  366, 
51  N.  E.  664;  First  M.  E.  Church  v.  Dixon,  • 
178  111.  260,  52  N.  E.  887;  People  ex  rel. 
Hoaly  V.  Illinois  C.  R.  Co.  233  111.  378,  16 
L.R.A.(N.S.)  604,  122  Am.  St.  Rep.  181, 
L.R.A.1917B. 


84  N.  E.  368,  13  Am.  Cas.  286;  3  Thomp. 
Corp.  2d  ed.  §§  2113-2115. 

The  exercise  of  a  particular  power  by  a 
corporation  may  be  entirely  proper  under 
certain  circumstances  and  absolutely  ultra 
vires  under  other  circumstances. 

National  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank,  181  111.  35,  64  L.R.A.  399,  72 
Am.  St.  Rep.  245,  64  N.  E.  619;  Converse 
▼.  Emerson,  T.  &  Co.  242  111.  619,  90  N.  E. 
269 ;  Free  Home  Bldg.  L.  &  Homestead  Asso. 
v.  Edwards,  223  111.  126,  79  N.  E.  64 ;  Steele 
V.  Fraternal  Tribunes,  215  111.  190,  106  Am. 
St.  Rep.  160,  74  N.  E.  121 ;  North  Ave.  Bldg. 
&  L.  Asso.  V.  Huber,  270  111.  75,  110  N.  E. 
312. 

If  the  trust  deed  here  in  question  is  an 
ultra  vires  contract,  it  is  unenforceable, 
and  it  is  immaterial  whether  or  not  the 
dock  company  was,  in  the  language  of  coun- 
sel for  the  dock  company,  "engaging  in  the 
loading  business." 

National  Hoe  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank,  181  111.  35,  64  L.R.A.  399,  72 
Am.  St.  Rep.  245,  54  N.  E.  619;  Steele  v. 
Fraternal  Tribunes,  215  111.  190,  106  Am. 
St.  Rep.  160,  74  N.  E.  121;  Converse  v. 
Emerson,  L.  k  Co.  242  111.  619,  90  N.  E. 
269 ;  Free  Home  Bldg.  L.  k  Homestead  Asso. 
V.  Edwards,  223  111.  126,  79  N.  E.  64;  North 
Ave.  Bldg.  k  L.  Asso.  v.  Huber,  270  111.  76, 
110  N.  E.  312 ;  Kelley,  M.  k  Co.  v.  O'Brien 
Varnish  Co.  90  111.  App.  287 ;  Chicago  Pneu- 
matic Tool  Co.  V.  H.  W.  Jones  Mfg.  Co.  91 
111.  App.  547 ;  Myers  v.  Equitable  Bldg.  k  L. 
Soc.  92  111.  App.  27. 

In  any  event,  if  the  trust  deed  was  ultra 
vires  in  the  true  sense  of  the  term,  it  can- 
not be  made  valid  under  any  doctrine  of 
estoppel  or  ratification. 

National  Home  Bldg.  k  L.  Asso.  v.  Home 
Sav.  Bank,  181  111.  35,  64  L.R.A.  399,  72 
Am.  St.  Rep.  245,  64  N.  E.  619;  Steele  v. 
Fraternal  Tribunes,  215  111.  190,  106  Am. 
St.  Rep.  160,  74  N.  E.  121;  Converse  v. 
Emerson,  L,  k  Co.  242  111.  619,  90  N.  E. 
269;  Free  Home  Bldg.  L.  k  Homestead 
A860.  V.  Edwards,  223  111.  126,  79  N.  E.  64; 
Kelley,  M.  k  Co.  v.  O'Brien  Varnish  Co.  90 
111.  App.  287;  Chicago  Pneumatic  Tool  Co. 
V.  H.  W.  Jones  Mfg.  Co.  91  111.  App.  547; 
Myers  v.  Equitable  Bldg.  k  L.  Soc.  92  111. 
App.  27. 

Messrs.  Bentley,  Barling,  A  Swan  for 
defendants  in  certiorari. 

Farmer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  comes  to  this  court  by  writ  of 
certiorari  to  review  a  judgment  of  the  ap- 
pellate court  for  the  first  district,  affirming 
a  decree  of  the  circuit  court  foreclosing 
trust  deeds  at  the  suit  of  the  Calumet  k 
Chicago  Canal  k  Dock  Company  and  Murry 
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Kelson,  Jr.,  trustee,  given  by  Allen  Conk- 
ling  upon  property  which  will  for  con- 
venience be  referred  to  as  blocks  138  and 
139  in  the  Calumet  &  Chicago  Canal  &  Dock 
Company's  subdivision  in  South  Chicago. 
The  first  of  the  trust  deeds  w*as  given  by 
Conkling  January  22,  1909,  upon  both 
blocks,  to  secure  the  payment  of  his  notes 
for  $50,000,  made  payable  to  himself,  and 
by  him  indorsed  and  delivered  to  the  dock 
company.  At  the  time  the  first  trust  deed 
was  given  there  was  a  street  or  avenue  be- 
tween the  two  blocks,  which  had  been  dedi- 
cated to  the  public  by  the  dock  company. 
It  was  afterwards  vacated,  and  the  dock 
company  conveyed  it  to  Conkling.  The 
second  trust  deed  was  given  June  19,  1911, 
upon  this  strip  of  land,  to  secure  the  same 
indebtedness,  and  subject  to  all  the  terms, 
conditions^  and  covenants  contained  in  the 
trust  deed  of  January  22,  1909.  Before  the 
bill  for  foreclosure  was  filed  Allen  Conkling 
was  adjudged  a  bankrupt,  and  Abel  Davis, 
plaintiff  in  error,  was  appointed  trustee  in 
bankruptcy  of  his  estate.  He  was  made  a 
defendant  to  the  bill  to  foreclose.  Plaintiff 
in  error  answered  the  bill,  setting  out  in 
full  the  act  of  1869  incorporating  the  dock 
company,  and  alleged  that  for  many  years 
prior  to  the  giving  of  the  notes  and  trust 
deeds  Conkling  was  the  owner  of  block  138, 
and  that,  if  he  was  indebted  to  the  dock 
company  at  the  time  he  gave  the  first  trust 
deed,  it  was  on  account  of  a  loan  made 
him  by  said  company ;  that  said  corporation 
had  no  power  or  authority  to  loan  money 
and  accept  trust  deeds  as  security^  and  that 
making  the  loan  and  accepting  the  trust 
deeds  was  ultra  vires  and  beyond  its  cor- 
porate powers  and  authority,  and  that  the 
trust  deeds  created  no  lien  upon  the  prop- 
erty superior  to  the  title  of  the  plaintiff 
in  error. 

The  facts  with  reference  to  the  transac- 
tion between  the  dock  company  and  Conkling 
are  that  prior  to  January  22,  1909,  Conkling 
was  the  owner  of  block  138,  which  was 
mortgaged  to  secure  a  loan  of  $30,000.  He 
applied  to  Hurry  Nelson,  president  of  the 
dock  company,  for  a  loan  on  the  property. 
Nelson  testified  he  first  told  Conkling's 
agent,  who  was  trying  to  secure  the  loan, 
that  his  company  was  not  in  the  business 
of  making  loans,  and  advised  him  to  go  to 
other  parties.  Nelson  testified  Conkling's 
agent  came  back  later  and  said  Conkling 
w^ould  like  to  buy  some  property,  and  in- 
quired if  Nelson's  company  would  make  a 
loaji  if  he  bought  additional  property. 
These  negotiations  finally  resulted  in  the 
dock  company  selling  Conkling  block  139 
for  $15,000,  loaning  him  $35,000  cash,  and 
taking  his  notes  for  $50,000,  secured  by 
trust  deed  on  blocks  139  and  138,  which 
L.R.A.1917B. 


latter  block  Conkling  already  owned.  None 
of  the  purchase  price  of  block  139  was  paid 
by  Conkling,  but  it  was  included  in  the 
$50,000  for  which  the  notes  and  trust  deed 
were  given. 

After  issues  were  joined  in  the  circuit 
court,  the  cause  was  referred  to  a  master 
in  chancery  to  take  the  testimony  and  re- 
port his  conclusions.  The  master  reported 
that  the  notes  and  trust  deed  were  given 
as  part  of  a  transaction  by  which  the  dock 
company  sold  Conkling  block  139  for 
$15,000>  and  as  an  inducement  for  sucli  pur- 
chase the  dock  company  gave  him  credit 
for  the  whole  purchase  price  ($15,000)  and 
in  addition  loaned  him  $35,000  out  of  the 
surplus  funds  of  the  dock  company;  that 
the  dock  company  had  the  power,  under  its 
charter,  to  sell  block  139  and  to  loan  Conk- 
ling $35,000,  as  incidental  to  such  sale,  and 
that  the  notes  and  trust  deeds  were  valid 
legal  obligations  of  Conkling.  The  chan- 
cellor overruled  exceptions  of  Abel  Davis,, 
trustee  in  bankruptcy,  and  entered  a  de- 
cree in  accordance  with  the  finding  and  re- 
port of  the  master.  Davis  sued  out  a  writ 
of  error  from  the  appellate  court  for  the 
first  district  to  review  the  decree.  That 
court  affirmed  the  decree  of  the  circuit 
court,  and  the  case  is  brought  to  this  court 
for  review  upon  a  writ  of  certiorari. 

The  Calumet  &  Chicago  Canal  &  Dock 
Company  was  created  a  corporation  by  spe- 
cial act  of  the  legislature  in  1869.  The  ob- 
ject of  its  creation,  as  stated  in  §  5  of  the 
act,  was  to  construct  a  canal  from  some 
point  on  the  Calumet  river  to  the  south 
branch  of  the  Chicago  river  or  the  Illinois 
and  Michigan  Canal,  as  the  corporation 
might  determine,  and  to  construct,  use,  op- 
erate, employ,  and  maintain  docks,  slips, 
basins,  shipyards,  dockyards,  dry  docks, 
wSirehouses,  and  piers  which  the  corpora- 
tion might  deem  necessary  and  proper. 
The  corporation  was  given  the  right  to  con- 
demn land  for  its  corporate  purposes,  and 
to  intersect  any  road,  highway,  or  rail- 
road with  its  canal.  It  was  given  perpetual 
succession  and  the  usual  coi'porate  powers 
to  contract  and  be  contracted  with,  sue 
and  be  sued^  etc.,  and  to  "purchase,  possess, 
and  occupy  real  and  personal  estate,  and 
may  sell,  lease,  and  employ  the  same  in 
such  manner  as  it  shall  determine,  .  .  . 
and  have  and  exercise  all  powers  necessary 
as  a  corporation  to  carry  out  the  objects 
of  this  act."  The  capital  stock  was  $500,- 
000,  to  be  divided  into  shares  of  $100  each. 
The  corporation  has  never  constructed  a 
canal,  but  appears  to  have  acquired  con- 
siderable land,  or  land  of  considerable 
value,  as  the  president  testified  its  assets 
were  worth  about  $3,000,000.     He  further 
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testified  it  had  no  other  source  of  income 
than  the  sale  of  real  estate. 

While  part  of  the  dock  company's  brief 
and  argument  is  devoted  to  the  proposition 
that  the  power  given  it  to  acquire  and  pos- 
sess real  and  personal  estate,  and  sell,  lease, 
and  employ  the  same,  etc.,  is  an  express 
authority  to  loan  its  money,  its  principal 
reliance  to  sustain  the  transaction  of  mak- 
ing the  loan  is  that  it  was  authorized  by 
the  implied  powers  of  the  corporation.  The 
dock  company  insists  that,  in  view  of  the 
powers  expressly  granted  to  it,  its  charter 
should  be  construed  to  imply  the  power 
to  loan  money,  when  the  loaning  is  incident- 
al to  the  exercise  of  some  express  power,  or 
where  the  corporation  has  surplus  funds 
not  required  for  use  in  its  business.  We 
think  it  entirelv  clear  that  there  is  no 
basis  for  any  claim  that  the  power  to  loan 
money  was  expressly  given  by  the  act  creat- 
ing the  corporation.  The  power  to  "em- 
ploy" its  real  and  personal  estate  in  such 
manner  as  it  might  determine  was  given 
for  the  purpose  of  enabling  the  corporation 
to  carry  out  the  object  of  its  creation. 
While  it  was  expressly  authorized  to  pur- 
chase, possess,  and  occupy  real  and  personal 
estate  in  the  exercise  of  its  legitimate  cor- 
porate purposes  and  powers,  and  "employ** 
the  same  in  such  manner  as  it  might  de- 
termine, this  power  only  conferred  author- 
ity to  acquire  property  for  the  purpose, 
and  employ  it  in  carrying  out  the  objects, 
for  which  the  corporation  was  created. 
Having  no  express  authority  to  loan  money, 
if  it  possessed  any  such  authority  it  must 
be  found  in  its  implied  powers.  The  rule  is 
that  corporations  can  only  exercise  such 
powers  as  are  conferred  in  express  terms  or 
by  necessary  implication.  The  implied  pow- 
ers are  presumed  to  exist  in  order  that  such 
bodies  may  be  able  to  carry  out  the  express 
powers  granted  and  to  accomplish  the  pur- 
pose of  the  corporation's  creation.  An  im- 
plied or  incidental  power  must  be  directly 
or  immediately  appropriate  to  the  execution 
of  the  powers  expressly  granted,  and  not 
one  that  has  a  slight  or  remote  relation 
to  it.  People  ex  rel.  Peabody  v.  Chicago  Gas 
Trust  Co.  130  111.  268,  8  L.R.A.  497,  17  Am. 
St.  Rep.  319,  22  N.  E.  708,  and  cases  there 
cited.  The  enumeration  of  powers  expressly 
granted  implies  the  exclusion  of  all  others 
not  fairly  incidental.  A  power  which  the 
law  will  imply  must  be  one  In  a  sense  neces- 
sary or  needful  and  suitable  to  accomplish 
the  object  for  which  the  express  powers  were 
granted.  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  55, 
11  Sup.  Ct.  Rep.  478.  Whatever  incidental 
powers  are  reasonably  necessary  to  enable 
the  corporation  to  perform  its  corporate 
functions  are  implied  from  the  powers  ex- 
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pressly  granted.  People  ex  rel.  Tiffany  & 
Co.  V.  Campbell,  144  JST.  Y.  166,  38  N.  E. 
990.  These  general  rules  are  so  well  settled 
that  further  discussion  of  them  or  citation 
of  authorities  is  not  required. 

The  principal  question  for  determination 
is  whether  the  loan  was  made  as  an  inci- 
dent to  the  exercise  of  an  express  power 
granted.  There  is  no  dispute  about  the 
facts  as  hereinbefore  briefly  stated.  It  is 
contended  the  loan  of  $35,000  was  made 
for  the  purpose  of  effecting  the  sale  of  block 
139,  that  the  corporation  had  express  power 
to  sell  real  estate,  and  that  the  loan  was 
incidental  to  the  sale,  and  therefore  was 
an  incident  to  the  exercise  of  an  express 
power  and  authorized  under  the  implied 
powers.  The  express  power  given  by  §  1  of 
the  statute  creating  the  corporation  to  pur- 
chase and  sell  real  estate  did  not  confer 
authority  to  deal  in  real  estate  by  buying 
and  selling  it.  The  only  real  estate  the  cor- 
poration was  authorized  to  acquire  was 
such  as  was  reasonably  necessary  to  enable 
it  to  carry  out  the  objects  of  its  creation, 
which  were  the  construction  and  operation 
of  a  canal,  shipyards,  docks,  warehouses, 
etc.  It  is  contrary  to  the  public  policy  of 
this  state  to  permit  a  corporation  to  own 
land  not  reasonably  necessary  to  enable  it 
to  transact  its  business,  and  if  it  acquires 
land  not  necessary  for  that  purpose  it  is 
required  to  dispose  of  it.  We  do  not  doubt 
the  power  of  the  dock  company  to  sell  its 
land,  for  it  had  never  exercised  its  cor- 
porate franchises  and  therefore  had  no  use 
for  the  land.  But  this  sale  was  not  made 
pursuant  to  an  express  power  for  the  pur- 
pose of  carrying  out  the  objects  for  which 
the  corporation  was  created,  but  rather  as 
a  step  toward  liquidating  and  winding  up 
the  corporation's  affairs.  If  the  sale  was 
not  made  to  enable  the  dock  company  to 
carry  out  the  objects  of  its  creation,  then 
the  loan  cannot  be  considered  as  made  in- 
cidental to  the  exercise  of  an  express  pow- 
er. "A  power  which  a  corporation  may 
exercise  by  implication  must  be  bounded 
by  the  purposes  of  the  corporate  existence 
and  the  terms  and  intention  of  the  charter, 
and  acts  which  tend  only  remotely  and  by 
indirection  to  promote  its  interests  and 
chartered  objects  cannot  be  justified  by 
implication  of  law,  but  are  ultra  vires.** 
People  ex  rel.  Moloney  v.  Pullman's  Palace 
Car  Co.  175  111.  125,  64  L.R.A.  366,  51  N. 
E.  664. 

We  regard  it  as  well  settled  that  implied 
powers  exist  only  for  the  purpose  of  en- 
abling a  corporation  to  accomplish  the  pur- 
pose of  its  existence,  and  cannot  be  invoked 
to  authorize  acts  only  remotely  connected 
with  the  specific  purposes  for  which  the  cor- 
poration was  created.    National  Home  Bldg. 
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&  L.  Asso.  V.  Home  Sav.  Bank,  181  III. 
35,  64  L.R.A.  399,  72  Am.  St.  Rep.  245, 
54  N.  E.  619;  First  M.  E.  Church  v.  Dixon, 
178  111.  260,  52  X.  E.  887;  Best  Brewing 
Co.  V.  Klassen,  185  111.  37,  50  L.R.A.  765, 
76  Am.  St.  Rep.  26,  67  N.  E.  20;  Rockhold 
V.  Canton  Masonic  Mut.  Benev.  Soc.  129  111. 
440,  21  N.  E.  794;  People  ex  rel.  Ilcaly  v. 
Illinois  C.  R.  Co.  233  111.  378,  16  L.R.A. 
(N.S.)  604,  122  Am.  St.  Rep.  181,  84  N.  E. 
368,  13  Ann.  Caa.  285;  United  States  Brew- 
ing Co.  V.  Dolese  &  S.  Co.  259  111.  274,  47 
L.R.A.(N.S.)  898,  102  N.  E.  753;  North 
Ave.  Bldg.  &  L.  Asso.  v.  Huber,  270  111. 
75,  110  N.  E.  312;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  supra.  The  pur- 
pose for  which  the  dock  company  was  creat- 
ed waa  not  to  sell  land,  and  although  the 
act  expressly  authorizes  it  to  do  so,  its 
powers  in  that  respect  were  not  enlarged 
above  what  they  would  have  been  if  the 
power  had  not  been  expressly  granted.  No 
authority  was  or  could  have  been  given  it 
to  buy  and  sell  land  for  other  than  cor- 
porate objects  and  purposes.  However  de- 
sirous the  corporation  may  have  been  to 
sell  block  139,  and  however  advantageous 
it  may  have  been  to  the  stockholders  to 
loan  $35,000  as  an  inducement  to  Conkling 
to  buy  $15,000  worth  of  real  estate,  the 
corporation  could  not  lawfully  make  a  loan 
in  order  to  effect  the  sale. 

We  regard  National  Home  Bldg.  &  L. 
Abso.  v.  Home  Sav.  Bank,  supra,  as  directly 
in  point.  In  that  case  the  building  associa- 
tion bought  a  lot  on  which  it  held  a  mort- 
gage, which  it  had  the  right  to  do.  At  the 
same  time  and  included  in  the  same  deed 
it  bought  another  lot  in  which  it  had  no 
interest.  The  court  held  the  power  to  pur- 
chase property  upon  which  the  association 
had  a  mortgage,  for  its  own  protection,  did 
not  authorize  it  to  buy  another  lot,  and  that 
if  it  could  not  purchase  the  lot  on  which  it 
had  a  mortgage  without  buying  the  other 
lot  it  was  not  authorized  to  buy  at  all.  So 
here  the  corporation,  being  in  process  of 
liquidation  and  the  land  not  being  required 
for  the  purpose  of  enabling  it  to  carry  out 
the  objects  and  purposes  of  its  creation, 
could  lawfully  sell  it.  Such  sale,  and  un- 
der such  circumstances,  however,  was  not 
made  to  aid  the  corporation  in  carrying 
out  and  accomplishing  the  objects  for  which 
it  was  organized.  Coupling  an  unlawful 
act  with  a  lawful  one  cannot  be  given  the 
effect  of  making  the  unlawful  act  an  au- 
thorized and  valid  act.  The  corporation 
had  no  power,  express  or  implied,  to  make 
the  loan,  and,  as  said  in  the  case  last  above 
cited,  if  it  could  not  have  sold  block  139 
unless  it  made  the  loan,  then  it  should  not 
have  made  the  sale.  Conceding  that  under 
some  circumstances  a  corporation  may  law- 
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fully  make  temporary  loans  of  its  surplus 
funds,  this  could  only  be  done  as  a  measure 
for  the  promotion  of  the  success  and  pros- 
perity of  the  company  in  carrying  out  its 
corporate  purposes.  This  court  has  sus- 
tained acts  of  corporations  which,  though 
not  expressly  authorized,  were  held  to  be 
legitimate  efforts  to  promote  the  corporate 
business  and  the  continued  existence  of  the 
corporation  for  the  accomplishment  of  the 
objects  of  its  creation.  Kraft  v.  West  Side 
Brewery  Co.  219  111.  205,  76  N.  E.  372; 
Central  Lumber  Co.  v.  Kelter,  201  111.  503, 
66  N.  E.  543.  In  the  case  here  under  con- 
sideration the  loan  was  not  made  in  an 
effort  to  promote  the  corporate  objects  and 
purposes,  or  to  extend  the  legitimate  busi- 
ness or  perpetuate  the  existence  of  the  cor- 
poration. Considered  as  a  loan  of  surplus 
funds,  as  contended  by  the  dock  company, 
made  for  the  purpose  of  effecting  a  sale  *of 
block  139,  it  was,  under  the  autliorities 
herein  cited,  ultra  vires  the  corporation 
and  void,  and  to  the  extent  the  trust  deeds 
were  given  to  secure  the  loan  of  $35,000 
they  are  void  and  unenforceable. 

Contracts  made  by  a  corporation  which 
are  beyond  the  scope  of  its  powers  are  un- 
lawful and  void,  and  cannot  be  enforced, 
and  in  such  cases  the  doctrine  of  estoppel 
cannot  be  applied  on  the  ground  that  the 
party  against  whom  it  is  sought  to  enforce 
the  contract,  having  received  the  benefits 
of  it,  cannot  be  heard  to  interpose  the  de- 
fense of  ultra  vires.  **The  objection  to  the 
contract  is  not  merely  that  the  corporation 
ought  not  to  have  made  it,  but  that  it  could 
not  make  it.  The  contract  cannot  be  rati- 
fied by  either  party,  because  it  could  not 
have  been  authorized  by  either.  No  per- 
formance on  either  side  can  give  the  unlaw- 
ful contract  any  validity,  or  be  the  founda- 
tion of  any  right  of  action  upon  it."  Cent- 
ral Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
139  U.  S.  24,  36  L.  ed.  55,  11  Sup.  Ct.  Rep. 
478.  That  case  was  quoted  %vith  approval 
in  National  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank,  supra,  where  it  was  also  said: 
"No  action  can  be  maintained  upon  the  un- 
lawful contract,  and  in  such  cases,  if  the 
courts  can  afford  any  remedy,  it  cannot  be 
done  by  affirming  or  enforcing  the  contract, 
but  in  some  other  manner.*' 

That  case  was  followed  and  approved  in 
North  Ave.  Bldg.  &  L.  Asso.  v.  Huber,  270 
111.  75,  110  N.  E.  312. 

The  distinction  betw^een  cases  where  the 
corporation's  act  was  beyond  its  powers  and 
where  the  act  was  within  its  powers,  but 
was  improperly  exercised,  has  perhaps  not 
always  been  clearly  recognized  or  pointed 
out,  and  for  this  reason  there  may  appear 
to  be  some  confusion  in  a  few  onsos.  The 
distinction  was  clearly  stated  in  Lurton  ▼. 
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Jacksonville  Loan  &  Bldg.  Asso.  187  111. 
141,  58  N.  E.  218,  in  the  following  lan- 
guage: "The  powers  of  a  corporation  arc 
limited  and  delegated,  and  where  a  contract 
is  ultra  vires  in  the  proper  sense,  as  not 
being  within  the  powers  conferred  upon 
the  corporation  by  the  legislature  or  within 
the  object  of  its  creation,  the  contract  is 
void  [citing  authorities] ;  but  where  the 
contract  is  one  which  the  corporation  has 
power  to  make  and  is  within  the  scope  of 
its  franchise,  neither  party  to  the  contract 
who  has  had  the  benefit  of  it  can  set  up 
as  a  defense  that  legal  formalities  were  not 
complied  with,  or  that  the  power  was  im- 
properly exercised." 

'Die  correct  rule  is  announced  in  the  cases 
last  above  cited  as  well  as  in  many  other 
cases  and  in  text-books.  Conkling  is  not 
himself  interposing  the  defense  of  ultra 
vires,  but  that  defense  is  being  made  by 
the  trustee  in  bankruptcy  for  the  benefit 
of  all  Conkling's  creditors.  Whether  a  dif- 
ferent rule  should  apply  under  these  circum- 
stances need  not  be  determined,  for  in  our 
view  of  the  law  Conkling  would  not  have 
been  estopped  from  making  that  defense 
hiniBelf. 

Our  conclusion  from  a  consideration  of 
the  authorities  is  that  as  to  the  loan  of 
$35,000  the  transaction  was  void  and  the 
trust  deeds  unenforceable.  They  were  valid 
liens  prior  to  the  claim  of  the  plaintiff  in 
error,  as  security  for  $15,000,  the  purchase 
price  for  block  139,  and  subject  to  fore- 
closure, and  all  the  property  embraced  there- 
in is  subject  to  sale  for  nonpayment  of  said 
sum  according  to  the  terms,  provisions,  and 
covenants  of  said  trust  deeds. 

The  decree  of  the  Circuit  Court  and  the 
judgment  of  the  Appellate  Court  are  re- 
versed, and  the  cause  remanded  to  the  Cir- 
cuit Court  for  further  proceedings  not  in- 
consistent with  the  views  expressed  in  this 
opinion. 

Carter^  J.,  dissenting: 

I  do  not  concur  in  the  conclusion  of  this 
opinion,  nor  in  the  reasoning  upon  which 
it  is  based.  In  my  judgment  the  entire  loan 
may  fairly  be  held  as  incident  to  the  sale 
of  the  real  estate  in  question.  The  opinion 
holds  the  trust  deed  valid  to  the  extent  of 
$15,000.  I  fail  to  see  how,  then,  it  can  be 
held  that  the  balance  of  the  loan  is  entirely 
void.  Does  it  not  necessarily  follow  from 
holding  a  part  of  the  loan  valid  that  the 
loaning  of  the  balance  can  only  be  held  to 
have  been  an  act  in  excess  of  power,  and 
valid  on  collateral  attack,  and  not  an  act 
wholly  beyond  and  outside  the  scope  of  the 
corporate  power  of  the  company?  Rector  v. 
Hartford  Deposit  Co.  190  111.  380,  60  N.  E. 
r)28;  People  ex  rel.  Healy  v.  Shedd,  241 
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III.  155,  89  K  E.  332;  Golconda  Northern 
R.  Co.  V.  Gulf  Lines  Connecting  R.  Co.  265 
111.  194,  106  N.  E.  818,  Ann.  Cas.  1916A, 
833.  If  it  be  assumed  that  the  power  of 
the  corporation  to  sell  land  is  not  the  main 
essential  power  of  the  corporation,  but  only 
a  subsidiary  one,  under  the  reasoning  of 
this  court  in  former  decisions  this  loan  may 
be  held  to  come  within  the  powers  incidental 
to  the  main  or  essential  purpose  of  the  cor- 
poration. 

It  does  not  seem  to  me  that  the  loan  was 
ultra  vires,  but  rather  that  it  was  a  legiti- 
mate investment  of  surplus  funds  of  the 
corporation  in  an  interest-bearing  security 
and  within  the  implied  powers  of  the  cor- 
poration. The  opinion  concedes  that  circum- 
stances may  arise  when  any  corporation  may 
lawfully  make  temporary  loans  of  its  sur- 
plus funds.  This,  of  course,  means  whether 
the  corporation  be  a  going  concern  or  in 
the  process  of  liquidation.  Situations  may 
often  arise  where  a  corporation  will  require 
months,  and  sometimes  even  years,  to  liqui- 
date, and  when  it  cannot  wisely  or  safely 
distribute  its  funds  to  the  proper  parties 
as  rapidly  as  they  are  paid  in.  What  is 
meant  in  the  opinion  by  a  temporary  loan? 
Does  it  mean  one  for  thirty,  sixty,  or  ninety 
days,  or  may  it  be  for  six  months  or  longer? 
Then,  too,  what  kind  of  security  shall  be 
taken?  Must  each  case  be  determined  by 
its  own  special  facts?  Before  any  corpora- 
tion is  safe  in  making  sueh  a  loan,  must 
it  be  submitted  to  a  court  for  decision?  If 
a  temporary  loan  can  be  made  under  any 
circumstances,  is  that  not  an  admission 
that  the  corporation  is  acting  within  its 
implied  powers  in  making  such  loan?  How 
can  the  doctrine  laid  down  in  the  opinion 
be  reconciled  with  the  conclusion  in  this 
case  that  the  loan  of  $15,000  is  valid?  Of 
course,  no  one  can  qontend  tliat  a  corpora- 
tion such  as  this,  under  its  charter,  is  au- 
thorized to  engage  exclusively,  or  even  large- 
ly, in  the  business  of  loaning  money.  Can 
a  temporary  loan  be  made  by  taking  as 
security  municipal  or  other  negotiable 
bonds?  Most  of  such  securities  are  usually 
for  a  long  term  of  years,  but  are  readily 
negotiable.  If  such  a  loan  can  be  made, 
why  may  not  a  loan  be  made  by  investing 
in  a  mortgage  on  real  estate?  It  m?.y 
well  be  urged  that  a  mortgage  on  real  estate 
is  a  safer  investment  than  many  negotiable 
bonds,  and  ordinarily,  as  to  large  invest- 
ments, just  as  negotiable.  "This  power  to 
loan  may  reasonably  be  implied  in  the  case 
of  corporations  which,  from  the  nature  of 
their  business,  must  necessarily  keep  on 
hand  a  large  fund  available  for  future  con- 
tingencies. Such  corporations  ought  to 
have  the  implied  power  to  loan  such  surplus 
funds  on  security  that  may  be  readily  con- 
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verted  into  cash."  3  Thomp.  Corp.  2d  ed. 
§  '2181.  It  cannot  be  that  a  corporation 
has  the  implied  power  to  make  a  loan 
only  to  assist  in  carrying  on  an  active  busi- 
ness. A  corporation,  while  liquidating, 
must  necessarily  exercise  its  implied  powers 
the  same  as  when  it  is  a  going  concern. 
The  fair  test  as  to  the  power  of  a  corpora- 
tion to  make  a  loan  should  be,  not  whether 
the  act  imder  discussion  will  directly  pro- 
mote the  original  corporate  enterprise,  but 
whether  such  act  is  reasonably  connected 
with  and  adapted  to  promote  some  lawful 
corporate  action  which  the  corporation  is 
proposing  to  take.  The  activities  of  a  cor- 
poration in  liquidating  its  property  after 
the  corporate  enterprise  has  been  abandoned 
certainly  are  not  different,  in  principle, 
from  its  activities  in  endeavoring  to  carry 
out  the  original  corporate  purpose,  and  the 
implied  powers  must  be  the  same  in  either 
case. 

But,  even  if  it  be  held  that  the  loan  was 
ultra  vires,  the  decision  of  the  court  in 
this  case  is  contrary  to  the  general  rule 
that  the  defense  of  ultra  vires  will  not 
be  allowed  to  accomplish  an  injustice.  This 
court  said  in  Kadish  v.  Garden  City  Equita- 
ble Loan  Bldg.  Asso.  151  111.  531,  42  Am. 
St.  Rep.  256,  38  N.  E.  236:  "The  plea  of 
ultra  vires  should  not,  as  a  general  rule, 
prevail,  whether  interposed  for  or  against 
a  corporation,  when  it  would  not  advance 
justice,  but,  on  the  contrary,  would  accom- 
plish a  legal  wrong." 

In  Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  24,  60,  36  L.  ed.  55, 
68,  11  Sup.  Ct  Rep.  478,  488,  it  was  said 
(p.  16) :  "A  contract  ultra  vires  being  un- 
lawful and  void,  not  because  it  is  in  itself 
immoral,  but  because  the  corporation,  by 
the  law  of  its  creation,  is  incapable  of  mak- 
ing it,  the  courts,  while  refusing  to  maintain 
any  action  upon  the  unlawful  contract,  have 
always  striven  to  do  justice  between  the 
parties,  so  far  as  could  be  done  consistent- 
ly with  adherence  to  law,  by  permitting 
property  or  money  parted  with  on  the  faith 
of  the  unlawful  contract,  to  be  recovered 
back,  or  compensation  to  be  made  for  it." 

In  Logan  County  Nat.  Bank  v.  Townsend, 
139  U.  S.  67,  76,  35  L.  ed.  107,  111,  11  Sup. 
Ct.  Rep.  496,  499,  in  referring  to  an  illegal 
contract,  the  court  said  (p.  76):  ''The 
illegality  of  the  contract  does  not  arise 
from  any  moral  turpitude.  The  property 
was  transferred  under  a  contract  which  was 
merely  malum  prohibitum,  and  where  the 
city  was  the  principal  offender.  In  such 
case  the  party  receiving  may  be  made  to 
refund  to  the  person  from  whom  it  has 
received  the  property  for  the  unauthorized 
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purpose,   the  value  of  that  which  it  has 
actually  received." 

In  this  same  opinion,  commenting  on  an- 
other decision,  it  is  stated  on  the  same  page: 
"The  court,  while  assuming  that  the  statute, 
by  clear  implication,  forbade  the  bank  from 
making  a  loan  on  real  estate,  refused  to 
restrain  the  bank  from  enforcing  the  deed 
of  trust." 

The  recent  authorities,  in  most  jurisdic- 
tions if  not  all,  hold  that  the  theoretical 
notion  that  the  corporation  has  exceeded 
its  powers  or  violated  some  shadowy  prin- 
ciple of  public  policy  has  largely  been  aban- 
doned. In  such  cases  the  decisions  are 
placed  on  the  more  solid  ground  of  damage 
either  suffered  or  threatened. 

"The  more  modern  as  well  as  the  correct 
rule  is  that  in  all  such  cases  tiie  corporation 
may  recover  unless  the  statute  says  that  it 
shall  not.  It  has  been  expressly  held  that, 
where  the  contract  was  neither  immoral  nor 
against  public  policy,  and  no  penalty  was 
attached,  the  corporation  could  recover  on 
the  security  though  the  loan  was  in  viola- 
tion of  the  charter."  3  Thomp.  Corp.  2d 
ed.  §§  2182,  2119. 

Land-holding  contrary  to  law  always  has 
been  recognized  in  this  state  as  against 
public  policy,  yet  this  court  in  Walker  v. 
Taylor,  262  111.  424,  96  N.  E.  1056,  held 
that>  where  the  parties  had  organized  an 
Iowa  corporation  to  deal  in  Illinois  land, 
the  court  would  not  forfeit  their  ri^ts  to 
the  land,  but  created  an  equitable  claim 
in  their  favor  ag&iust  such  land. 

From  a  reading  of  tho  decisions  on  the 
question  of  ultra  vires  it  is  quite  apparent 
that  the  question  as  to  whether  a  corpora- 
tion has  by  its  acts  exceeded  its  powers  is 
often  a  close  one  and  difficult  to  decide. 
This  court  has  not  heretofore  decided  any 
case  that  would  absolutely  control  on  t^e 
facts  here.  Conkling,  in  this  case,  had  a 
past-due  mortgage  on  his  plant.  He  had 
to  extend  it  or  his  business  would  be  closed. 
The  dock  company  ih  good  faith  lent  him 
the  money  with  which  to  take  up  the  mort- 
gage, and  he  received  the  full  benelit  of  the 
loan.  Lender  such  circumstances  he  certain- 
ly could  not  repudiate  this  obligation.  Un- 
der all  well-settled  principles  of  law,  why 
should  Conkling's  assignee  or  creditors  have 
any  greater  rights  in  equity  than  he  would 
have  had  ?  It  is  a  rule  of  universal  applica- 
tion that  courts  of  equity  will  never  affirm- 
atively enforce  either  a  penalty  or  a  for- 
feiture. 2  Story,  Eq.  Jur.  13th  ed.  §  1319; 
16  Cyc.  80;  Tarr  v.  Stearman,  264  111.  110, 
105  N,  E.  957.  By  this  decision  the  dock 
company,   in   a  court  of   equity,  is  being 
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deprived  of  its  property  and  of  any  remedy 
to  recover  the  same.  In  effect  a  forfeiture 
is  being  enforced.  By  reason  and  the  great 
weight  of  authority,  it  seems  to  me  the 
canal  and  dock  company  should  be  permitted 
to  realize  on  the  security  it  holds  for  the 
amount  of  its  loan.  To  do  so  is  not  to 
uphold  an  unlawful  contract,  but  rather 
to  enforce  the  implied  contract  of  Conkling 
to  make  compensation  for  the  money,  which 


neither  he  nor  his  creditors,  in  justice,  have 
the  right  to  retain. 

Craig  and  Duncan,  JJ.,  also  dissent. 

First  petition  for  rehearing  denied  April 
13,  1916. 

Second    petition    for    rehearing    denied 
June  9,  1916. 


Annotation — ^Estoppel  against  raising  tfie  defense  of  ultra  vires  in  actions 

brought  by  private  corporation* 


i.  Scope  of  monograph,  822. 
I.  Introductory: 

2,  Distinctive  eoneideratione  ap' 
pUedble  to  oases  in  wKioh  the 
action  te  Itrought  hy  the  oor- 
poraHoHt  S22. 

8.  Estoppel  not  predicahle  from 
the  mere  circumstance  of  the 
defendanPs  having  con^ 
tracted  with  the  corpora^ 
tion,  823, 

3a,  Estoppel  as  predicated  from 
defendanVs  knowledge  of 
conditions,  824, 

4.  Applicahility  of  estoppel  doc- 

trine in  cases  where  relief 
against  the  contract  is  sought, 
824. 

5.  Bight    of    action    considered 

with  reference  to  the  element 
of  muttuUity,  S24. 

4f.  ApplioahiUty  of  doctrine  of 
estapp^  in  actions  hrought 
"by  municipal  corporaUcns, 
82S. 

It.  Doctrine  of  estoppel  considered 
with  relation  to  the  theory  as 
to  the  exclusive  right  of  the 
state  to  raise  the  question  of 
invalidity: 

7,  Generally,  825. 

8,  Exclusive    right    of   state    af. 

firmed  with  reference  to  ul- 
tra  vires  contracts,   826, 
g,  ^  other  contracts  of  an  analo- 
gous  character : 
(a)   Contracts     made     with 
corporations  not  legal- 
ly   organized,    828. 
Cb)   Contracts     made      with 
foreign        corporations 
which    have    failed    to 
comply   with   the    stat- 
utable prerequisites  to 
doing   business   in   the 
state  where  the  action 
is  brought,  830, 
L.R.A.1917B. 


m.  Doctrine  that  the  defendant  in  an 
action  brought  by  a  corpo- 
ration cannot  be  estopped 
from  pleading  ultra  vires: 

10.  Generally,    832. 

11.  Illustrative  cases,  833. 

IV.  Doctrine  that  the  defendant  in  an 
action  brought  by  a  corpo- 
ration  may  be  estopped 
from  pleading  ultra  vires: 

12.  Generally,    834. 

13.  Illustrative    cases,    835. 

F.  Review  of  cases  decided  in  each 
jurisdiction : 

14.  Introductory,   835. 

15.  England,    836. 

16.  Federal  decisions  generally, 

839. 

17.  FedcnU    decisiona    with'  re- 

gard   to    national    iMiitiM, 
841. 

18.  State  and  Federal  decisions 

collated,  845, 

19.  Alabama,  849. 

20.  Arizona,    850. 

21.  Arhansas,    850. 

22.  California,   850. 

23.  Colorado,    851. 

24.  Connecticut,    851. 

25.  DaJcota,    851. 

26.  Delaware,    852. 

27.  Florida,    852. 

28.  Georgia,   852. 

29.  Idaho,  852. 

30.  Illinois,    853. 

31.  Indiana,    855. 

32.  Iowa,    856. 

33.  Kansas,    856. 

34.  Kentucky,    858. 

35.  Louisiana,   859. 

36.  Maine,  859. 

37.  Maryland,  860. 

38.  Massachusetts,    860, 
38a.  Michigan,   862. 

39.  Minnesota,    863. 

40.  Mississippi,    864, 

41.  Missouri,    865. 

42.  Nebraska,  867. 

43.  New  Jersey,   867. 
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44:.  New  Tork,    867, 

46,  North  DaJcotOf    87 S. 
4e.  Ohio,    876, 

47,  Oklahoma,    879. 

48,  Oregon,    879, 

49,  Pennsylvania,    879. 

50,  South  Carolina,    88X, 

51,  Tennessee,   882. 
&2,  Texas,     883, 

53,  rtah,   884. 

54,  Vermont,    884, 

55,  Wisconsin,   886. 

56,  Canada,   888. 

1.  Scope  of  monograph. 

In  the  monograph  appended  to  Cred- 
itors' Claim  &  Adjustment  Co.  v.  North- 
west Loan  &  T.  Co.  L.R.A.1917A,  737, 
the  question  how  far  the  defendant  in 
an  action  brought  upon  an  ultra  vires 
contract  of  a  private  corporation  is  es- 
topped to  plead  its  invalidity  was  dis- 
cussed with  reference  to  cases  in  which 
the  party  sued  is  the  corporation.  In 
the  present  monograph  it  is  proposed  to 
supplement  the  former  discussion  by  a 
review  of  the  cases  which  bear  upon  this 
question,  in  so  far  as  it  is  concerned 
with  actions  in  which  the  corporation  is 
the  complainant. 

7.  Introductory. 

2,  RUtinctive  considerationa  applica" 
"ble  to  easeB  in  which  the  action  is 
brought  by  the  corporation. 

In  so  far  as  the  right  of  action  i»pon 
an  executed  ultra  vires  contract  is  re- 
garded as  a  matter  which  depends  mere- 
ly upon  the  technical  quality  of  the  con- 
tract, the  reasons  for  admitting  or  ex- 
eluding  the  operation  of  the  principle  of 
estoppel  are,  it  is  manifest,  precisely  the 
same  whether  we  have  to  do  with  cases  in 
which  the  corporation  is  the  defendant, 
or  with  cases  in  which  it  is  the  moving 
party.  In  this  point  of  view  the  only 
question  which  a  court  is  called  upon  to 
determine  is  whether  it  is  prepared  to  in- 
dorse the  theory  that  a  prohibited  con- 
tract may  in  effect  be  validated  as  a  re- 
sult of  what  has  been  done  in  pursuance 
of  it  subsequently  to  its  formation.  A 
full  discussion  of  this  phase  of  the  reme- 
dial rights  of  the  party  who  has  per- 
formed the  contract  on  his  side  will  be 
found  in  §§  13-18  of  the  monograph  re- 
ferred to  in  §  1,  supra,  w^here  all  the 
relevant  decisions  and  dicta  are  reviewed. 
In  this  place  it  will  be  sufficient  to  ob- 
serve that,  if  the  fact  of  the  contract's 
having  been  prohibited  is  treated  as  the 

conclusive  criterion  of  those  rights  in 
L.R.A.1917B. 


cases  where  the  corporation  is  the  plain- 
tiff, it  clearly  should  not  be  allowed  to 
recover  on  the  ground  urged  in  an  early 
New  York  case,  viz.,  that,  if  the  loan  in 
question  was  ''illegal  and  unauthorized, 
it  must  be  considered  the  act  of  the 
agents  or  officers  of  the  company*,  and 
not  of  the  company  itself ',  and  that  they, 
therefore,  ought  to  be  allowed  to  recover 
back  their  property  thus  improperly  dis- 
posed of."  The  court  said :  "This  would 
be  a  most  convenient  distinction  for  cor- 
porations to  establish:  that  every  viola- 
tion of  their  charter  or  assumption  of  un- 
authorized power  on  the  part  of  their 
officers,  although  with  the  full  knowledge 
and  approbation  of  the  directors,  is  to  be 
considered  the  individual  act  of  the  of- 
ficers, and  is  not  to  prejudice  the  cor- 
poration itself.  There  would  be  no  pos- 
sibility of  ever  convicting  a  corporation 
of  exceeding  i(s  powers,  and  thereby 
forfeiting  its  charter  or  incurring  any 
other  penalty,  if  this  principle  could  be 
established."  ^ 

If,  however,  the  range  of  the  discussion 
is  extended  so  as  to  embrace  the  various 
secondary  considerations  which  have 
been  adverted  to  as  reasons  for  and 
against  allowing  the  maintenance  of  an 
action  upon  the  contract,  it  is  clear  that 
the  elements  which  determine  whether 
such  an  action  should  be  allowed  are  in 
some  important  respects  dissimilar,  ac- 
cording as  the  corporation  is  the  de- 
fendant or  the  plaintiff.  As  pointed  out 
in  §  65  of  the  monograph  referred  to  in 
§  1,  supra,  above,  two  of  the  most  serious 
objections  to  the  doctrine  of  estoppel  in 
the  general  form  in  which  it  has  been 
enunciated  and  applied  in  favor  of  par- 
ties suing  corporations  are  (1)  that  it 
does  not  adequately  safeguard  the  inter- 
ests of  innocent  shareholders,  and  (2) 
that  it  may  and  frequently  does  operate 
to  the  disadvantage  of  persons  other  than 
the  plaintiffs  who  have  had  dealings  with 
corporations  in  regard  to  matters  within 
the  scope  of  their  powers.  The  force  of 
both  or  these  objections  lies  in  the  fact 
that,  if  an  ultra  vires  contract  which  has 
been  performed  by  the  plaintiff  is  treated 
as  being  enforceable  upon  the  same  foot- 
ing as  an  authorized  contract,  those  de- 
scriptions of  persons  who  are  chiefly  con- 
cerned in  the  conservation  of  the  finan- 
cial resources  of  corporations  will  suffer 
prejudice  in  an  appreciable  number  of 
instances.  In  the  view  of  those  who  em- 
phasize these  objections,  the  possibility 
that  this  result  may  follow  is  a  circum- 

1  Life  &,  F.  Ins.  Co.  v.   Mechanic  F.   Ins. 
Co.   (1831)   7  Wend.   (N.  Y.)  31. 
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stance  which  demonstrates  that  the  rule 
which  affirms  the  enforceability  of  the 
contract  cannot  be  sound.  On  the  other 
hand;  it  is  clear  that,  in  respect  of  ac- 
tions by  corporations,  these  objections 
possess  little  if  any  weight.  Indeed,  it 
would  seem  that  the  conditions  under 
which  injury  will  be  sustained  by  stock- 
holders and  creditors  from  allowing  a 
corporation  to  enforce  an  ultra  vires  eon- 
tract  which  it  has  performed  occur  so 
rarely  that  the  risk  of  such  injury  may 
warrantably  be  treated  as  a  negligible 
factor,  when  the  correctness  of  general 
principles  is  under  discussion. 

Having  regard  to  these  contrasted  as- 
pects of  the  doctrine  of  ultra  vires,  there 
would  seem  to  be  adequate  reasons  for 
placing  in  a  separate  category  the  cases 
which  deal  with  the  remedial  rights  of 
the  corporation  as  moving  party.  It  is 
plain  that  even  a  court  which  is  con- 
vinced that  the  purely  logical  reasons  for 
refusing  to  allow  a  prohibited  contract  to 
be  virtually  validated  by  the  operation  of 
the  principle  of  estoppel  are  unanswer- 
able might  well  deem  itself  justified  in 
taking,  with  respect  to  such  eases,  the  po- 
sition that  the  defense  of  invalidity 
should  be  excluded,  because  the  exclu- 
sion not  only  does  not  operate  to  the 
prejudice  of  the  two  descriptions  of  per- 
sons whose  interests  are  assumed  to 
be  promoted  by  the  application  of  the 
doctrine  of  ultra  vires,  but  is,  gen- 
erally speaking,  necessary  for  the 
purpose  of  safeguarding  those  inter- 
ests.* It  is  true  that  the  materiality 
of  this  consideration  as  a  reason  for 
segregating  the  cases  in  which  the  cor- 
poration is  the  moving  party  has  not 
been  explicitly  referred  to  by  any  of 
the  courts.  But  the  propriety  of  the 
classification  which  it  suggests  is  also  in- 
dicated by  the  nature  and  consequences 
of  a  theory  which  has  frequently  been 
recognized  by  the  courts;  viz.,  that  only 
the  state  can  raise  the  question  of  ultra 
vires.    As  this  theory  has  been  applied 


far  more  frequently  in  cases  involving 
actions  brought  by  corporations  than  in 
those  in  which  corporations  were  defend- 
ants, and  cases  of  the  former  class  may 
be  said  to  constitute  the  most,  if  not  the 
only,  appropriate  field  for  its  operation 
(see  §  7,  infra),  it  may  be  regarded  as  an 
additional  ground  for  separating  the  two 
classes  of  cases.  Still  another  ground 
for  the  separation  is  indicated  by  the 
following  statement :  "A  corporation,  like 
an  individual,  when  sued  on  a  contract, 
may  set  up  as  a  defense  its  want  of 
power  or  capacity  to  make  such  [i.  e., 
ultra  vires]  contract;  but  the  party  with 
whom  it  contracts  cannot  set  up  such 
want  of  power  or  capacity  as  a  defense 
to  an  action  by  the  corporation  for  a 
breach  thereof.  And  the  reason  of  the 
distinction  is  that  legal  disability,  as  in 
the  case  of  a  minor  is  a  defense  personal 
to  the  party  who  is  under  it,  and  cannot 
be  taken  advantage  of  by  another."^ 
That  this  passage  does  not  embody  a  cor- 
rect statement  of  the  law  in  so  far  as  it 
assumes  that  the  distinction  predicated  is 
recognized  by  all  the  courts  is  shown  by 
the  English,  Federal,  and  Alabama  cases 
cited  in  §§  15, 16,  and  19,  infra.  But  for 
the  purposes  of  the  present  discussion, 
the  importance  of  the  analogy  to  which  it 
draws  attention  is  manifest. 

8.  BHtoppel  not  predicdble  from  the 
mere  ciro9imstanoe  of  the  defendanVe 
having  contracted  with  the  corpora- 
tion. 

The  doctrine  that,  "by  contracting 
with  a  corporation,  the  party  contracting 
estops  himself  from  disputing  the  power 
of  the  corporation  to  make  such  con- 
tract," has  been  explicitly  repudiated.^ 
The  correctness  of  the  position  thus 
taken  is  indisputable,  for  it  is  the  only 
one  which  can  be  reconciled  with  the  uni- 
versally accepted  theory  that  no  action 
can  be  maintained  upon  an  ultra  vires 
contract  so  long  as  it  remains  executory.* 

The  analogous  doetrine  which  prevails. 


•  In  this  connection  the  following  remarks 
in  Wald  v.  Wheelon  (1914)  27  N.  D.  624, 
147  N.  W.  402,  with  regard  to  the  restricted 
powers  of  a  bank,  may  be  quoted:  ''This 
limitation  is  for  the  protection  and  to  pro- 
mote the  safety  of  the  stockholders,  de- 
positors, and  otlier  customers,  but  especially 
of  depositors  and  customers.  Pratt  v. 
Short  (1880)  79  N.  Y.  437,  36  Am.  Rep. 
631.  Recognition  of  this  is  probably  one 
of  the  most  potent  reasons  given  by  courts 
for  holding  that  a  bank  may  recover  on 
an  executed  contract  made  in  violation  of 
the  prohibition.  They  reason  that  the 
legislative  intent  was  to  protect  the  de- 
positors, and  that  to  deny  recovery  when 
L.R.A.1917B. 


the  other  party  has  the  bank's  money  would 
not  only  promote  injustice,  but  would  de- 
feat the  object  sought  to  be  accomplished. 
On  the  other  hand,  where  to  permit  a  re- 
covery would  defeat  the  end  sought  to  be 
attained,  the  contract  will  not  be  enforced, 
and  if  not  enforceable,  damages  for  its 
breach  cannot  be  recovered." 

•  Oregon  i  an  R.  Co.  v.  Oregon  R.  &  Nav, 
Co.   (1884)    10  Sawy.  464,  22  Fed.  245. 

iWilks  v.  Georgia  P.  R.  Co.  (1885)  79 
Ala.  180.  See  also  Long  v.  Georgia  P.  R. 
Co.  (1890)  01  Ala.  519,  24  Am.  St.  Rep. 
931,  8  So.  706. 

•  The  ruling  to  tbe  opposite  effect  in 
Standard     Sewing    Mach.     Co.    v.     Frame 
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with  respect  to  actions  against  corpora- 
tions is  referred  to  in  §  1  of  the  mono- 
graph referred  to  in  §  1,  supra. 

3a,  Estoppel  as  predicated  from  de- 
fendant's Tcnowledge  of  conditions. 

In  a  few  cases  the  inability  of  the  de- 
fendant to  resist  an  action  brought  by 
a  corporation  was  predicated  upon  the 
ground  that  he  was  chargeable  with 
knowledge  of  the  extent  of  the  corporate 
powers  when  he  entered  into  the  con- 
tract. The  conception  which  was  ex- 
plicitly relied  upon  in  two  of  these  cases 
was  that  the  defendant,  having  assented 
to  the  transaction,  was  estopped  from 
contesting  its  validity.*  In  the  other 
cases  that  conception  was  not  in  terms 
adverted  to,  but  may  be  regarded  as 
having  been  the  ultimate  ratio  deciden- 
di." With  regard  to  such  rulings  it  is 
sufficient  to  point  out  that,  if  the  mere 
fact  of  assenting  to  the  formation  of  ul- 
tra vires  contracts  were  conceded  to  pro- 
duce an  estoppel  against  alleging  its  in- 
validity, the  well-settled  theory  as  to  the 
nonenforceability  of  such  contracts  while 
they  remain  executory  on  both  sides 
would  be  entirely  overthrown.  Some 
specific  rulings  adverse  to  the  theory 
propounded  are  cited  in  the  opening  sec- 
tion of  the  monograph  appended  to  Cred- 
itors' Claim  &  Adjustment  Co.  v.  North- 
west Loan  &  T.  Co.  L.R.A.1917A,  737. 

4.  AppUcahilify  of  estoppel  doctrine  in 
cases  where  relief  against  the  con- 
tract is  sought. 

One  class  of  cases  in  which  the  corpo- 
ration is  technically  the  moving  party, 


viz.,  those  in  which  it  is  seeking  to  be  re- 
lieved from  the  obligations  of  a  contract 
which  the  other  party  has  performed 
wholly  or  in  part,  is  discussed  in  the 
monograph  appended  to  Creditors'  Claim 
&  Adjustment  Co.  v.  Northwest  Loan  & 
T.  Co.  L.R.A.1917A,  737,  for  the  reason 
that  the  essential  question  which  they 
involve  is  whether  that  performance 
estops  the  corporation  from  repudiating 
a  contract  of  which  it  has  received  the 
benefits. 

On  the  other  hand,  the  actual  point 
presented  in  a  case  in  which  the  plain- 
tiff in  an  action  brought  against  a  cor- 
poration seeks  relief  on  the  ground  that 
the  contract  is  ultra  vires  obviously  is 
whether  the  defendant  can  hold  him  lia- 
ble. Such  a  case,  therefore,  really  be- 
longs to  the  same  category  as  those  dis- 
cussed in  the  present  monograph,  and 
consequently  his  right  to  the  relief  asked 
may  sometimes  depend  upon  whether  the 
principle  of  an  estoppel,  as  predicated 
from  an  acceptance  of  the  benefits  of  the 
contract,  prevails  in  the  jurisdiction  in 
which  the  action  is  brought.*  But,  irre- 
spective of  the  position  taken  with  re- 
gard to  that  doctrine,  it  is  clear  that 
such  relief  may  properly  be  denied  on 
equitable  grounds  of  general  applica- 
tion.* 

5.  Right    of    action    considered    with 
reference  to  the  eletnent  of  tnutuixlity. 

It  has  been  observed  in  a  leading  New 
York  case  that  "the  only  justification  for 
such  a  plea  [i.  e.,  of  ultra  vires]  by  an 
individual  sued  upon  a  contract  with  a 
corporation  is  that  the  obligation  is  not 


<1900)  2  Penn.  (I>cl.)  430,  49  Atl.  188,  a 
Tiisi  priuB  case,  is  clearly  erroneous.  See 
%  26,  infra. 

I  Provident  Loan  &  Bldg.  Asao.  v.  Carter 
<1900)  107  Wis.  383,  83  N.  W.  655  (suit  to 
foreclose  mortgage  given  by  member  of 
building  and  loan  association  to  secure 
loan),  following  Leahv  v.  National  Bldg.  & 
L.  Asso.  (1898)  100  *Wis.  555,  69  Am.  St. 
Rep.  945,  76  N.  W.  625. 

«In  Voris  v.  Star  City  Bldg.  &  L.  Asso. 
<1898)  20  Ind.  App.  631,  50  N.  E.  779,  the 
court  referred  to  the  rule  that  "one  who 
deals  with  a  corporation  is  presumed  to 
know  the  powers  and  limitations  of  its  au- 
thority, and  hence  is  estopped  to  plead  its 
want  of  authority."  The  authority  cited  is 
2  Beach  on  Private  Corporations,  p.  703, 
%  424,  and  several  cases,  the  irrelevancy  of 
which  as  precedents  will,  it  is  apprehended, 
be  granted  by  anyone  who  examines  them. 
There  seems  to  have  been  some  confusion 
in  the  mind  of  the  court  between  ultra 
vires  contracts  and  those  belonging  to  the 
first  of  the  two  classes  discussed  in  the 
next  section. 
L.R.A.1917B. 


In  Huguenot  Mills  v.  Jempson  (1903 )  68 
S.  C.  363,  102  Am.  St.  Rep.  673,  47  S.  E. 
687  (purchase  of  land),  the  court  said: 
"The  aefendants  are  charged  with  knowl- 
edge that  the  plaintilT  could  not  enter  into 
a  legal  partnership,  .  .  .  and  that  in 
the  contract  to  purchase  they  were  dealing 
with  the  plaintiff  and  Rountrce  as  joint 
owners  of  the  property,  who  as  such  had  a 
right  to  sell  it.  For  this  reason,  they  can- 
not now  dispute  the  validity  of  the  con- 
tract of  purchase  or  the  liabilities  which 
fell  upon  them  when  they  repudiated  it." 

iln  Eckman  v.  Chicago,  B.  &  Q.  R.  Co. 
(1897)  169  m.  312,  38  L.R.A.  750,  48  K  E. 
496,  where  the  action  was  brought  by  a 
servant  to  recover  for  personal  injuries,  the 
defense  that  he  had  accepted  the  benefits 
of  a  contract  with  its  relief  department 
was  sustained  against  his  contention  that 
the  contract  was  ultra  vires.  It  should  be 
noted  that  this  decision  was  rendered  be- 
fore the  rejection  of  the  doctrine  of  estoppel 
in  Illinois.    See  §  30,  Infra. 

*In  Wilson  v.  Torchon  Lace  &  Mercan- 
tile Co.    (1912)    167  Mo.  App.  305,  149  8. 
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mutual,  as  the  other  party,  the  corpora- 
tion, would  not  be  bound  by  it."^  But 
this  is  manifestly  an  erroneous  state- 
ment. The  ground  upon  which  the  plea 
is  allowed  by  the  courts  which  hold  it  to 
be  effective  is  simply  that  an  ultra  vires 
contract,  being,  ex  hypothesi,  the  sub- 
ject of  a  prohibition,  express  or  implied, 
comes  within  the  scope  of  the  general 
rule  of  law  which  declares  that  a  con- 
tract made  in  violation  of  a  statute  can- 
not be  the  basis  o{  an  action.  It  is  some- 
what singular  that  this  aspect  of  the 
matter  should  have  been  overlooked  by 
the  court,  especially  as  this  rule  was  ap- 
plied in  several  of  the  earlier  cases  in 
New  York.  See  §  44,  infra.  The  English 
case  cited  is  certainly  not  in  point,  be- 
cause the  invalidity  of  the  contract  there 
under  discussion  was  predicated  not  on 
the  ground  of  its  being  ultra  vires,  but 
simply  on  the  ground  of  its  being  un- 
sealed.' 

0.  Applieahility  of  doctrine  of  estopp^ 
in  actions,  brought  by  municipal  cor- 
porations. 

In  §  48  of  the  monograph  appended  to 
Creditors'  Claims  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.1917A, 
737,  it  was  stated  that  the  authorities  are 
not  harmonious  with  respect  to  the  ques- 


tion whether  municipal  corporations 
can  be  estopped  fronf  raising  the  defense 
of  ultra  vires.  The  applicability  of  the 
doctrine  of  estoppel  in  actions  brought 
by  such  corporations  has  not  been  much 
considered;  and  as  the  subject  lies  be- 
yond the  scope  of  the  present  monograph, 
it  will  be  sufficient  to  cite  a  case  in  which 
the  doctrine  was  assumed  to  be  controll- 
ing in  one  of  the  jurisdictions  in  which  it 
has  been  adopted  in  regard  to  private 
corporations.^ 

//.  Doctrine  of  estoppel  considered  witH 
relation  to  the  theory  as  to  the  eocclu- 
sive  right  of  the  state  to  raise  the 
question  of  invalidity, 

7,  Oeneralty, 

The  cases  in  which  the  ground  assigned 
for  holding  corporations  to  be  entitled  to 
recover  upon  contracts  which  they  had 
performed  on  their  side  was  that  the 
question  of  ultra  vires  could  be  raised  by 
the  state  only  are  so  intimately  con- 
nected with  those  in  which  the  ratio  de- 
cidendi was  that  such  performance 
created  an  estoppel  against  interposing 
the  defense  of  ultra  vires,  that  an  ex- 
amination of  the  authorities  with  the 
view  of  showing  the  manner  in  which  the 
two  classes  of  cases  are  interrelated  will 


W.  1156,  the  decision  that  the  plaintiff 
could  not  compel  the  corporation  to  carry 
out  an  ultra  vires  contract  for  the  re- 
demption of  its  own  stock,  by  repaying  to 
him  what  he  had  paid  for  the  stock,  was 
based  on  these  reasons:  '^Connsel  seem  to 
argue  that  this  Is  to  be  treated  as  an  ac- 
tion for  money  had  and  received.  While 
that  form  of  action  to  a  certain  extent  in- 
grafts equitable  principles  upon  actions  at 
law,  it  siu-ely  cannot  be  used  to  evade  the 
application  of  settled  equitable  principles, 
looking  at  the  equities  of  this  case,  this 
plaintiff  received  a  large  number  of  shares 
of  stock  as  dividends  pertaining  to  this 
stock;  be  also  received  a  large  sum  of 
money  by  way  of  dividend  on  the  stock.  He 
retains  all  this,  making  no  offer  of  refund 
of  the  money  received  or  to  return  the 
dividend  stock,  thirty- three  and  one  third 
shares.  On  the  contrary,  he  has  placed  the 
latter  out  of  his  power  to  return  by  hav- 
ing sold  and  transferred  it  to  an  outside 
paHy.  So  that,  as  far  as  the  equities  of 
the  case  are  eoncerned,  plaintiff  does  not 
come  into  court  with  dean  hands.'' 

See  alao  Mott  v.  United  States  Trust 
Co.  (1855)  10  Barb.  (N.  Y.)  668,  the  effect 
of  which  is  stated  in  §  44,  note  9,  infra. 

1  Whitney  Arms  Co.  v.  Barlow  (1875)  63 
N.  Y.  70,  ^0  Am.  Rep.  604.  This  state- 
ment has  been  cited  with  approval  in  Bow- 
man Dairy  Co.  v.  Mooney  (1890)  41  Mo. 
App.  665,  where  it  was  somewhat  expanded 
in  the  following  terms:  "When  an  indi- 
I*ILAJ937B. 


vidual  is  sued  upon  a  contract  by  a  cor- 
poration, he  ia  permitted  to  make  the  de- 
fense of  ultra  vires  upon  the  theory  that^ 
at  the  time  of  its  violation  by  him,  there 
was  no  legal  obligation  on  the  part  of 
Uie  corporation  to  comply  with  its  part 
of  the  contract.  In  other  words,  there  is  a 
want  of  mutuality  in  the  contract.  .  .  . 
When  such  a  contract  has  been  fully  per- 
formed by  the  corporation,  the  mutuality 
of  the  obligation  becomes  an  immaterial 
question  for  the  reason  that  the  defendant 
can  have  no  occasion  to  seek  its  enforce* 
ment." 

For  similar  language,  see  Lauder  v» 
Peoria  Agri.  &  Trotting  Soc.  (1897)  71 
111.  App.  476. 

9  Fishmonger's  Co.  v.  Robertson  (1843) 
6  Mann.  &  G.  131,  134  Bng.  Reprint,  510, 
6  Scott.  N.  R.  66,  12  L.  J.  C.  P.  N.  S.  186. 

INew  York  v.  Sonneborn  (1889)  113  N. 
Y.  423,  21  N.  E.  121.  The  court  said:  "If 
the  lease  were  evil  in  itself,  and  so  void  as 
against  public  policy,  or  if  it  had  been  de- 
clared illegal  or  void  by  statute,  as  the  con- 
tract was  in  Pratt  v.  Eaton  (1879)  18  Hun 
(N.  Y.)  293,  reversed  in  (1880)  79  N.  Y. 
449,  a  different  question  would  have  arisen. 
It  is  simply  one  of  capacity  or  power,  and 
the  rule  I  hare  referred  to  is  applicable  to 
an  action  brought  by  a  municipal  as  well 
as  another  corporation.  The  party  benefited 
by  its  exercise  cannot  be  heard  to  deny 
its  existence." 
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be  advisable  for  the  purpose  of  the  pres- 
ent monograph. 

While  the  theory  as  to  the  exclusive 
right  of  the  state  to  interfere  has  been 
invoked  in  cases  in  which  the  corpora- 
tion was  the  defendant  (see  §  5  of  the 
monograph  appended  to  Creditors*  Claim 
&  Adjustment  Co.  v.  Northwest  Loan  & 
T.  Co.  L.R.A.1917A,  737),  the  most  ap- 
propriate, perhaps  the  only  appropriate, 
iield  for  its  operation  would  seem  to  be 
the  class  of  cases  discussed  in  the  present 
monograph.  So  far  as  r^ards  the  for- 
mer class  of  cases,  the  hypothesis  that 
the  interest  of  shareholders  and  creditors 
will  not  be  injuriously  affected  by  an  al- 
lowance of  the  claim  based  on  the  ultra 
vires  contract  cannot  warrant  ably  be  en- 
tertained as  one  juris  et  de  jure.  Con- 
sequently, where  it  is  a  question  of  fram- 
ing a  general  rule  with  regard  to  the  na- 
ture and  extent  of  the  remedies  which 
may  be  pursued  against  the  corporation, 
these  interests  are  elements  of  which  ac- 
count must  be  taken,  if  the  possibility  of 
injustice  is  to  be  adequately  guarded 
against.  In  the  latter  class  of  cases,  on 
the  other  hand,  it  would  seem  to  be  a 
perfectly  legitimate  assumption  that 
these  interests  will  suffer  no  prejudice 
if  the  action  is  prosecuted  to  judgment, 
for  the  outcome  will  be  the  recovery  of 
a  stipulated  advantage  to  which,  apart 
from  the  effect  of  the  invalidity  of  the 
contract,  it  is  undeniably  entitled.  Un- 
der the  circumstances  involved  in  such 


cases,  therefore,  the  state  is  the  only 
outside  party  having  a  tangible  right  to 
object  to  the  enforcement  of  the  con- 
tract, and  may,  if  it  wishes,  waive  that 
right,^ 

From  the  authorities  cited  in  two  next 
sections  it  is  apparent  that,  in  eases  in* 
volving  the  remedial  rights  of  the  cor- 
poration as  moving  party,  the  theory  as 
to  the  exclusive  right  of  the  state  to  ob- 
ject to  the  ultra  vires  character  of  the 
contract  has  been  applied  by  courts 
which  reject  the  principle  of  estoppel  as 
well  as  by  those  which  approve  it. 
Hence,  so  far  as  regards  the  jurisdic- 
tional areas  within  which  the  theory  and 
the  principle  have  been  adopted,  there  is 
no  such  general  corres()ondence  trace- 
able in  this  respect  as  is  indicated  by  the 
fact  that  in  cases  involving  actions 
against  corporations  their  operation  is 
virtually  coextensive.  See  §  5  of  the 
monograph,  appended  to  Creditors' 
Claim  &  Adjustment  Co.  v.  Northwest 
Loan  &  T.  Co.  L.R.A.1917A,  737. 

8.  Exclusive  right  of  state  afflrmed  wHH 
reference  to  ultra  vires  contracts. 

The  right  of  the  corporation  to  main- 
tain an  action  upon  an  ultra  vires  con- 
tract which  it  has  performed  on  its  side 
has  frequently  been  treated  as  a  conse- 
quence of  an  assumed  theory  that  the 
question  of  invalidity  is  one  which  can  be 
raised  only  by  the  state. ^  This  is  the 
theory   underlying   the   numerous   deci- 


1  For  the  purposes  of  the  present  discus* 
•Ion  it  is  obviously  unnecessary,  and  indeed 
out  of  place,  to  consider  the  rare  cases  in 
which  stockholders  (and  perhaps  creditors) 
might  have  reason  to  complain  of  the  prose* 
cut  ion  of  an  action  on  the  ground  of  the 
issues  being  uncertain  and  the  outlays  being 
too  large  to  incur  under  the  circumstances- 

1  Union  Nat.  Bank  v.  Matthews  (1878)  98 
TJ.  S.  621,  25  L.  ed.  188  (loan  on  mort- 
gage) ;  Mutual  L.  Ins.  Co.  v.  Wilcox  (1878) 
8  Biss.  203,  Fed.  Cas.  No.  9980  (loan); 
Union  Water  Co.  v.  Murphy's  Flat  Pluming 
Co.  (1863)  22  Cal.  620,  3  Mor.  Min.  Rep. 
487  (mortgage) ;  Bay  City  Bldg.  A;  L.  Asso. 
v.  Broad  (1902)  136  CaL  525,  69  Pac.  225 
(loan) ;  Barrow  v.  Bank  of  Louisiana  (1847) 
2  La.  Ann.  453  (loan  on  mortgage) ;  South- 
em  Lumber  Co.  v.  Holt  (1911)  129  La.  273, 
•56  So.  986  (assignment  of  cause  of  action) ; 
Little  V.  O'Brien  (1812)  9  Mass.  423  (ac- 
tion on  notes  given  by  shareholders  for  the 
price  of  their  shares) ;  Chester  Glass  Co.  v. 
Dewey  (1819)  16  Mass.  94,  8  Am.  Dec. 
128  (action  for  price  of  articles  sold  at 
store  kept  by  company) ;  Slater  Woollen  Co. 
V.  Lamb  (1887)  143  Mass.  420,  9  N.  E.  823 
(similar  facts) ;  ChaflFee  v.  Middlesex  R. 
Co.  (1888)  146  Mass.  224,  16  N.  E.  34  (ac- 
tion for  certificate  of  stock  of  another  com- 
pany); Grand  Gulf  Bank  v.  Archer  (1847) 
L.R.A.1917B. 


8  Smedes  &  M.  (Miss.)  161  (excessive  rate 
of  interest  reserved) ;  Havnes  v.  Covington 
(1850)  13  Smedes  &  M.  (Miss.)  408  (loan); 
Littlewort  v.  Davis  (1874)  50  Miss.  403 
(loan) ;  Hinds  Count v  v.  Natchez,  J.  &  C. 
R.  Co.  (1904)  85  Miss.  599,  107  Am.  St. 
Rep.  305,  38  So.  189  (sale  of  franchises  by 
railway  company) ;  Union  Nat.  Bank  v. 
Touzalin  Tmprov.  Co.  (1901)  1  Neb.  (unof.) 
116,  95  N.  W.  489  (purchase  of  stock  in 
another  corporation) ;  Silver  Lake  Bank  r. 
North  (1820)  4  Johns.  Ch.  (N.  Y.)  370  (as 
to  the  precise  significance  of  the  remarks  of 
Chancellor  Kent  in  this  case,  see  review  of 
New  York  cases  in  §  44,  infra;  Bank  of 
State  V,  Hammond  (1845)  1  Rich.  L.  (S.  C.) 
281  (bond  secured  by  guaranty  was  taken 
by  bank  authorized  only  to  make  a  loan 
on  such  an  instrument,  when  secured  \>y 
mortgage;  Wroten  v.  Armat  (1879)  31 
Gratt.  (Va.)  228;  John  V.  Farwell  Co.  v. 
Wolf  (John  V.  Farwell  Co.  v.  Josephson) 
(1897)  96  Wis.  10,  37  L.R.A.  138,  65  Am. 
St.  Rep.  22,  70  N.  W.  289,  71  N.  W.  109 
(action  by  corporation  as  assignee  of  claims 
for  damages) ;  Securitv  Nat.  Bank  v.  St. 
Croix  Power  Co.  (1903)  117  Wis.  211,  94 
N.  W.  74  (foreclosure  of  mechanics'  lien  for 
construction  work  performed  by  a  bank). 

The  restricted  form  in  which  this  doctrine 
has   been   enunciated   in   Illinois,   Missouri, 
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sions  to  the  effect  that  the  power  of  a 
corporation  to  take  and  hold  the  title 
to  property  cannot  be  raised  in  an  ac- 
tion brought  by  it  with  respect  to  the 
property."  Such  decisions  illustrate  one 
of  the  branches  of  a  still  broader  rule, 
under  which  the  validity  of  the  title  to 


property,  in  so  far  as  it  depends  upon  the 
extent  of  the  corporate  powers,  is  treated 
as  an  element  to  be  excluded  from  the 
controversy,  irrespective  of  whether  the 
corporation  is  the  plaintiff  or .  the  de- 
•fendant.'  The  authorities  are  not  agreed 
as  to  the  applicability  of  this  rule  in 


and  MiBsiBsippi  is  discussed  in  the  sections 
in  which  the  decision  in  those  states  are 
reviewed.     See  subtitle  V.,  infra. 

In  State  ex  rel.  Had  ley  v.  Bankers  Trust 
Co.  (1911)  157  Ma.  App.  557,  138  S.  W. 
B69,  it  was  laid  down  as  follows:  "The  rules 
of  estoppel  and  of  the  sole  right  of  the 
state  to  complain  obtain  only  in  eases 
where  the  excessive  act  of  the  corporation 
is  not  absolutely  void,  but  only  voidable, 
not  wrong  per  se  or  against  public  policy 
and  good  morals,  but  wrong  merely  because 
the  act  is  not  within  the  scope  of  the  pow- 
ers conferred  by  law  on  the  corporation." 

S  For  cases  in  which  this  rule  was  recog- 
nized  with    respect    to    real    property,    see 
Cowell  V.  Colorado  Springs  Co.   (1879)   100 
U.  S.  55,  25  L.  ed.  547 ;  Jones  v.  Habersham 
(1882)  107  U.  S.  174,  27  L.  ed.  401,  2  Sup. 
Ct.   Rep.   336;    Seymour   v.   Slide   &   Spur 
Gold  Mines  (1884)  153  XT.  S.  523,  38  L.  ed. 
807,  14  Sup.  Ct.  Rep.  847;  Brown  v.  Schfeier 
<1904)  194  U.  S.  18,  48  L.  ed.  857,  24  Sup. 
Ct.  Rep.  558,  affirming   (1902)   55  C.  C.  A. 
475,   118  Fed.  981,  which   affirmed    (1901) 
112  Fed.  577;   Farmers'  Loan  &  T.  Co.  v. 
Green  Bay  &  Min.  R.  Ck).    (1882)    11  Biss. 
3.34,  12  Fed.  773;   South  &  North  Ala.  R. 
Co.  v.  Highland  Ave.  &  Belt  R.  Co.  (1898) 
119  Ala.  105,  24  So.  114;  Rachels  v.  Stecher 
Cooperage  Works  (1910)  95  Ark.  6,  128  S. 
\V.    348;    Xatoma    Water    &    Min.    Co.    v. 
Clarkin    (1860)    14  CaL  544;    Alexander  v. 
Tolleston  Club  (1884)  110  lU.  73;  Springer 
V.    Chicago    Real    Estate    Loan    &    T.    (I)o. 
<1902)  102  IlL  App.  294,  affirmed  in  (1903) 
202  111.  17,  66  N.  E.  850;  Mosher  v.  Rogers 
<1879)  3  m.  App.  577;  Warner  v.  De  Witt 
County  Nat.  Bank  (1879)   4  lU.  App.  305; 
Chicago,  B.  &   Q.  R.   Co.   v.  Lewis    (1880) 
53    Iowa,  101,  4  N.  W.    842;    Franklin    v. 
Twogood    (1865)    18   Iowa,  515;   State   Se- 
curity Bank  v.  Hoskins   (1906)    130  Iowa, 
340,   8   LJl.A.(N.S.)    376,  106   N.  W.   764; 
Delta  Duck  Co.  v.  Barrios   (1914)   135  La. 
357,  65  So.  489;  Delta  Duck  Co.  v.  Buras 
<1914)  135  La.  364,  65  So.  491;  First  Nat. 
Bank    v.    Shewalter    (1911)    153    Mo.    App. 
635,  134  S.  W.  42;   Missouri  Valley  Land 
Co.  V.  Bushnell  (1881)  11  Neb.  192,  8  N.  W. 
389;    Cross   v.    Seaboard   Air   Line   R.    Co. 
(1916)  —  N.  C.  — ,  90  S.  E.  14;  Goundie  v. 
Northampton  Water  Co.  (1847)  7  Pa.  233; 
Advance  Thresher  Co.  v.  Rockafellow  (1903) 
16  S.  D.  462,  93  N.  W.  652 ;  Russell  v.  Texas 
A  P.  R.  Co.   (1887)   68  Tex.  646,  5  S.  W. 
686;   House  of  Mercy   v.   Davidson    (1897) 
fiO  Tex.   529,  39  S.  W.  924;   Lechenger  v. 
Merchants'  Nat.  Bank  (1906)   —  Tex.  Civ. 
App.  — ,  96  S.  W.  638;  Knowles  v.  Northern 
Texas  Traction  Co.  (1909)  —  Tex.  Civ.  App. 
— ,  121  S.  W.  232;  Rutland  &  B.  R.  Co.  v. 
Proctor    (1856)    29   Vt.   93;    Fayette   Land 
J^R.A.1917B. 


Co.  V.  Louisville  &  N.  R.  Co.  93  Va.  274, 
24  S.  E.  1016;  Hall  &  P.  Furniture  Co. 
V.  Wilbur  (1892)  4  Wash.  644,  30  Pac.  665; 
John  V.  Farwell  Co.  v.  Wolf  (John  V.  Far- 
well  Co.  V.  Josephson)  (1897)  96  Wis.  10,  37 
L.R.A.  138,  65  Am.  St.  Rep.  22,  70  N.  W. 
289,  71  N.  W.  109;  Hubbard  v.  Haley 
(1897)  96  Wis.  578,  71  N.  W.  1036;  Illinois 
Steel  Co.  V.  Warras  (1909)  141  Wis.  119, 
123  N.  W.  656. 

For  cases  involving  personal  property,  see 
Peru  Plow  &  Implement  Co.  v.  Harker 
(1906)  75  C.  C.  A.  475,  144  Fed.  674;  South- 
ern Lumber  Co.  v.  Holt  (1911)  129  La.  273, 
55  So.  986;  Wade  v.  American  Coloniza- 
tion Soc.  (1846)  7  Smedes  &  M.  (Miss.) 
663,  45  Am.  Dec.  324;  St.  I^uis  Stoneware 
Co.  V.  Partridge  (1880)  8  Mo.  App.  580;  J. 
M.  Guffey  Petroleum  Co.  v.  Jeff  Chaison 
Townsite  Co.  (1908)  48  Tex.  Civ.  App.  555, 
107  S.  W.  609;  Farmers*  &  M.  Bank  v. 
Detroit  &  M.  R.  Co.  (1863)   17  Wis.  373. 

For  a  case  in  which  a  different  doctrine 
was  applied,  se^  Thweatt  v.  Bank  of  Hop- 
kinsville  (1883)  81  Ky.  1. 

*  "Where  a  corporation  is  incompetent  by 
its  charter  to  take  a  title  to  real  estate, 
a  conveyance  to  it  is  not  void,  but  only 
voidable,  and  the  sovereign  alone  can  ob- 
ject. It  is  valid  until  assailed  in  a  direct 
proceeding  instituted  for  that  purpose." 
Union  Nat.  Bank  v.  Matthews  (1878)  98 
U.  S.  621,  25  L.  ed.  188. 

"In  the  absence  of  a  clear  expression  of 
legislative  intention  to  the  contrary,  a  con- 
veyance of  real  estate  to  a  corporation  for  a 
purpose  not  authorized  by  its  charter  is  not 
void,  but  voidable,  and  the  sovereign  alone 
can  object.  Neither  the  grantor  nor  his 
heirs  nor  third  persons  can  impugn  it  upon 
the  ground  that  the  grantee  has  exceeded 
its  powers."  Kerfoot  v.  Farmers*  &  M. 
Bank  (1910)  218  U.  S.  281,  54  L.  ed.  1042, 
31  Sup.  Ct.  Rep.  14,  affirming  Hall  v.  Farm- 
ers' &  M.  Bank  (1898)  145  Mo.  418,  46  S. 
W.  1000  (suit  to  set  aside  conveyance  of 
land  to  national  bank). 

See  also  Runyan  v.  Coster  (1840)  14  Pet. 
(U.  S.)  122,  10  L.  ed.  382;  Smith  v.  Sheeley 
(1870)  12  Wall.  358,  20  L.  ed.  430;  Ameri- 
can &  F.  Christian  Union  v.  Yount  (1879) 
101  U.  S.  352,  25  L.  ed.  888;  Chattanooga, 
R.  &  C.  R.  Co.  V.  Evans  (1895)  14  C.  C.  A. 
116,  31  U.  S.  App.  432,  66  Fed.  809 ;  Rogers 
V.  Nashville,  C.  &  St.  L.  K.  Co.  (1898)  33 
C.  C.  A.  617,  62  U.  S.  App.  40.  697,  91 
Fed.  299;  Long  v.  Georgia  P.  R.  Co.  (1890) 
91  Ala.  519,  24  Am.  St.  Rep.  931,  8  So.  706; 
Hough  V.  Cook  County  Land  Co.  (1874)  73 
111.  23,  24  Am.  Rep.  230;  Baker  v.  Neff 
(1880)  73  Ind.  68;  Cooney  v.  A.  Booth 
Packing  Co.  (1897)  169  Hi.  370,  48  N.  E. 
406;  De  Witt  County  Nat.  Bank  v.  Mlckel* 
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respect   of   suits  for   specific  perform- 
ance.* 

9,  '^  other   contracts   of  an   analogous 

character. 

The  doctrine  discussed  in  the  preced-v 
ing  sections  is  in  harmony  with  the  rules 
in  two  other  classes  of  cases  which 
have  been  enunciated  with  respect  to 
the  right  of  corporations  to  sue  upon  con- 
tracts which  involve  descriptions  of  in- 
validity different  from,  but  analogous  to, 
that  which  is  predicated  on  the  ground 
of  ultra  vires. 


(a)   Contracts  made  tvith  corporations 
fiot  legally  organized. 

The  right  of  a  de  facto  corpora- 
tion to  enforce  a  contract  has  been 
affirmed  on  two  distinct  grounds;  viz., 
(1)  that  the  regularity  of  its  organ- 
ization could  not  be  attacked  except  in  a 
direct  proceeding  by  the  state ;  ^  and  (2) 
that  ''one  who  deals  with  a  corporation 
as  existing  in  fact  is  estopped  to  deny, 
as  against  the  corporation,  that  it  has 
been  legally  organized.*  The  principle  of 
an  estoppel  has,  in  respect  of  this  class 
of  cases,  been  adopted  by  several  of  the 


berry  (1910)  244  lU.  77,  136  Am.  St.  Rep. 
304,  91  N.  E.  86;  Hossaek  v.  Ottawa  De- 
velopment A880.  (1910)  244  111.  274,  91 
N.  E.  439;  Lauder  v.  Peoria  Agri,  &  Trot- 
ting See.  (1897)  71  m.  App.  476;  Hender- 
son V.  Virden  Coal  Co.  (1897)  78  111.  App. 
437;  Hay  ward  v.  Davidson  (1872)  41  Ind. 
214;  Miller  v.  Flemingsburg  &  F.  S.  Tump. 
Co.  (1900)  109  Ky.  475,  59  S.  W.  512;  Bar- 
row V.  Bank  of  Louisiana  (1847)  2  La.  Ann. 
453;  Hagerstown  Mfg.  Min.  &.  Land  Improv. 
Co.  v.  Keedy  (1900)  91  Hd.  430,  46  Atl. 
966;  Hubbard  v.  Worcester  Art  Museum 
(1907)  194  Mass.  280,  9  L.R.A.(N.S.)  689, 
80  N.  E.  490,  10  Ann.  Cas.  1026  (petition 
by  heirs  to  file  information  in  the  nature 
of  a  quo  warranto) ;  Evangelical  Baptist 
Benev.  &  Missionary  Soc.  v.  Boston  (1910) 
204  Mass.  28,  90  N.  E.  572  (appeal  from 
refusal  of  assessor  to  abate  tax  assessed 
to  petitioner) ;  Butterworth  v.  Kritzer  Mill 
Co.  (1897)  116  Mich.  1,  72  N.  W.  990; 
Baker  v.  Northwestern  Guaranty  Loan  Co. 
(1886)  36  Minn.  186,  30  N.  W.  464;  Cham- 
bers V.  St.  Louis  (1860)  29  Mo.  576;  Land 
v.  Coffman  (1872)  60  Mo.  243;  Shewalter 
V.  Pirner  (1874)  55  Mo.  218;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Smith  (1893)  117  Mo. 
261.  38  Am.  St.  Rep.  656,  22  S.  W.  623; 
Hall  V.  Farmers'  &  M.  Bank  (1898)  145 
Mo.  418,  46  S.  W.  1000;  Ancell  v.  Southern 
Illinois  &  M.  Bridge  Co.  (1909)  223  Mo.  209, 
122  S.  W.  709;  Watts  v.  Gantt  (1894)  42 
Neb.  869,  61  N.  W.  104;  Northeastern 
Teleph.  &  Teleg.  Co.  v.  Hepburn  (1907)  72 
N.  J.  Eq.  7,  65  Atl.  747,  reversed  in  (1907) 
73  N.  J.  Eq.  657,  69  Atl.  249;  Moskowitz  v. 
Hornberger  (1897)  20  Misc.  668,  46  N.  Y. 
Supp.  462;  Mallett  v.  Simpson  (1886)  94 
N.  C.  37,  56  Am.  Rep.  594;  Leazure  v. 
Hillegas  (1821)  7  Serg.  &  R.  (Pa.)  313; 
Goundie  v.  Northampton  Water  Co.  (1847) 
7  Pa.  233;  Barrow  v.  Nashville  &  C.  Turnp. 
Co.  (1848)  9  Humph.  (Tenn.)  304;  Taylor 
V.  Davidson  (1909)  —  Tex.  Civ.  App.  — , 
120  S.  W.  1018;  Mansfield  v.  Neff  (1913) 
43  Utah,  268,  134  Pac.  1160;  Wroten  v. 
Armat  (1879)  31  Gratt  (Va.)  228;  Litch- 
field v.  Preston  (1900)  98  Va.  530,  37  S.  E. 
6:  Milton  v.  Crawford  (1911)  65  Wash. 
145,  118  Pac.  32;  2  Thomp.  Corp.  2d  ed. 
§  2807;  Cook,  Corp.  §  694;  Machen,  Corp. 
§§  1050,  1064. 

4  In  Kohlruss  v.  Zachery  (1913)  139  6a. 
626,  46  L.R.A.(N.S.)  72,  77  S.  E.  812,  it 
I..R.A.1917B. 


was  laid  down:  "The  courts  will  not  aid 
the  corporation  to  compel  specific  perform- 
ance of  a  contract  for  the  purchase  of 
land  which  it  has  no  power  under  its  char- 
ter to  acquire  and  own.  .  .  .  The  dis- 
tinction between  the  two  classes  of  cases  is 
that  the  courts  will  not  interfere  with  a 
contract  that  is  executed,  but  will  refuse  to 
aid  a  corporation  in  enforcing  a  contract 
for  the  purchase  of  land  that  is  merely  ex- 
ecutory.*' 

The  same  doctrine  was  recognized  in  Land 
V.  Coffman  (1872)  50  Mo.  243,  and  Heiskell 
V.  Chickasaw  Lodge  (1889)  87  Tenn.  668, 
4  L.R.A.  699,  11  S.  W.  825. 

On  the  other  hand,  in  Bank  of  Poitiaux 
(1825)  3  Rand.  (Va.)  136,  15  Am.  Dec. 
706,  a  suit  for  the  specific  performance  of 
a  contract  to  sell  land  was  sustained. 

In  Coleridge  Creamery  Co.  v.  Jenkins 
(1902)  66  Neb.  129,  92  N.  W.  123,  a  suit 
for  the  specific  performance  of  a  similar 
contract  was  held  to  be  maintainable;  but 
the  decision  was  put  upon  the  special  ground 
that,  as  the  improvements  made  upon  the 

Property  by  the  purchasing  corporation  had 
een  carried  out  with  the  active  assistance 
of  the  vendor,  a  gross  fraud  would  result 
if  he  were  permitted  to  question  the  pow- 
er of  the  vendee  to  take  and  hold  the  land. 

1  Marion  Sav.  Bank  v.  Dunkin  (1876)  64 
Ala.  471:  Hughes  v.  Bank  of  Somerset 
(1824)  6  Litt.  (Ky.)  45;  Hackensack  Water 
Co.  V.  De  Kay  (1883;  Err.  &  App.)  36  N.  J. 
Eq.  548;  Spahr  v.  Farmers'  Bank  (1880) 
04  Pa.  429;  Johnston  v.  Elizabeth  Bldg.  & 
L.  Asso.  (1883)  104  Pa.  394;  Monongahela 
Bridge  Co.  v.  Pittsburg  &  B.  Traction  Co. 
(1900)  196  Pa.  25,  79  Am.  6t.  Rep.  685, 
46  Atl.  99. 

For  a  case  in  which  it  was  held  that  the 
validity  of  the  organization  of  a  foreign 
corporation  could  not  be  attacked  collat- 
erally, see  Bishop  v.  American .  Preservers* 
Co.  (1894)  61  ni.  App.  417,  reversed  in 
(1896)  157  111.  284,  48  Am,  St.  Rep.  317, 
41  N.  E.  766,  but  not  on  this  point. 

•  Close  V.  Glenwood  Cemetery  (1882)  107 
U.  S,  466,  27  L.  ed.  408.  See  also  Chubb  ▼ 
Upton  (1877)  96  U.  S.  666,  24  L.  ed.  523: 
Co  well  v.*  Colorado  Springs  Co,  (1879)  100 
U.  S.  61,  25  L.  ed.  560;  Andes  v.  Ely  (1894) 
158  U.  S.  312,  39  L.  ed.  996, 16  Sup.  Ct.  Rep. 
954;  Oregonian  R.  Co.  v.  Oregon  R.  &  Nav. 
Co.    (1884)    10    Sawy.    464,    22    Fed.    246; 
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courts  which  have  ordinarily  rejected  it 
with  relation  to  nltra  vires  contracts.'  It 


clearly  cannot  he  invoked  where  the  in- 
corporation was  not  authorized  by  any 


Snider'9  Sons  Co.  v.  Troy  (1890)  91  Ala. 
224,  11  IxRA.  615,  24  Am.  St  Rep.  887,  8 
So.  658;  Fresno  Canal  &  Irrig.  Co.  v. 
Warner  (1887)  72  Cal.  379,  14  Pac.  37; 
Yancy  v.  Morton  (1892)  94  Cal.  558,  29 
Pac.  1111;  Bank  of  Shasta  v.  Boyd 
(1893)  09  Cal.  604,  34  Pac.  337;  Raphael 
Weill  &  Co.  V.  Crittenden  (1903)  139 
Cal.  489,  73  Pac.  238;  Francis  v.  West- 
ern Screen  Co.  (1913)  22  Cal.  App.  32, 
133  Pac.  327;  Imboden  v.  Ktowah  &  B. 
B.  Hose  Min.  Co.  (1883)  70  Ga.  86;  Wash- 
burn y.  Roesch  (1883)  13  DL  App.  268; 
McBroom  v.  Lebanon  (1869)  31  Ind.  268; 
Ray  v.  Indianapolis  Ins.  Co.  (1872)  39  Ind. 
290;  Pancoast  v.  Travelers'  Ins.  Co.  (1887) 
79  Ind.  172;  Smclser  v.  Wayne  &  U. 
Straight  Line  Turnp.  Co.  (1882)  82  Ind. 
417;  Hasselman  v.  United  States  Mortg. 
Go.  (1884)  97  Ind.  365;  Franklin  v.  Two- 
good  (1865)  18  Iowa,  515;  Pape  ▼.  Capitol 
Bank  (1878)  20  Kan.  440,  27  Am.  Rep.  183; 
Jones  V.  Bank  of  Tennessee  (1847)  8  B. 
Mon.  (Ky.)  122,  46  Am.  Dec.  540;  Hen- 
derson ds  N.  R.  Co.  V.  Leavell  (1855)  16 
B.  Mon.  (Ky.)  363;  Yellow  Chief  Coal  Co. 
V.  Johnson  (1916)  166  Ky.  663,  179  S.  W. 
599;  Teutonia  Nat.  Bank  v.  Wagner  (1881) 
33  La.  Ann.  732 ;  Latiolais  ▼.  Citizens'  Bank 
<1881)  33  La.  Ann.  1444;  Swartwout  v. 
Michigan  Air  Line  R.  Co.  (1872)  24  Mich. 
894;  Wilcox  v.  Toledo  &  A.  A.  R.  Co. 
<1880)  43  Mich.  684,  6  N.  W.  1003;  Estey 
Mfg.  Co.  V.  Runnels  (1884)  56  Midi.  130, 
20  N.  W.  823;  French  v.  Donohue  (1882) 
29  Minn.  Ill,  12  N.  W.  354;  East  Norway 
Ijake  N.  E.  Lutheran  Church  v.  Froislie 
<1887)  37  Mino.  447,  35  N.  W.  260;  Colum- 
bia Electric  Co.  v.  Dixon  (1891)  46  Minn. 
463,  49  N.  W.  244;  Atlantic  ds  P.  R.  Co. 
tr.  St.  Lonis  (1877)  66  Mo.  228;  Studebaker 
Broa.  Mfg.  Co.  v.  Montgomery  (1881)  74 
Mo.  101 ;  St  Louis  Gaslight  Co.  ▼.  St.  Louis 
(1884)  84  Mo.  202;  Father  Matthew  Soc. 
V.  Fitz  Williams  (1884)  84  Mo.  406;  Broad- 
well  v.  Merritt  (1886)  87  Mo.  95;  Bradley 
V.  Reppell  (1895)  133  Mo.  545,  64  Am.  St. 
Rep.  685,  82  S.  W.  646,  34  S.  W.  841;  West 
Missouri  Land  Co.  v.  Kansas  City  Suburban 
Belt  R.  Co.  (1900)  161  Mo.  695,  61  8.  W. 
847;  Omaha  Cattle  Loan  Co.  v.  Shelly 
(1911)  89  Keb.  602,  181  N.  W.  926;  Con- 
gregational  Soc.  v.  Perry  (1833)  6  N.  H. 
164,  25  Am.  I>ec.  455;  Campbell  v.  Perth 
Amboy  Shipbuilding  ft  Engineering  Co. 
(1905)  70  N.  J.  Eq.  67,  62  Atl.  319,  aflRrmed 
in  (1906)  71  N.  J.  Eq.  302,  71  Atl.  1133; 
Belvidere  Water  Co.  v.  Belvidere  (1911)  — 
IC.  J.  — ,  92  Atl.  366;  Dutchess  Cotton 
Manufactory  v.  Davis  (1817)  14  Johns.  (N, 
Y.)  238,  7  Am.  Dec.  459;  Palmer  v.  Law- 
rence (1849)  3  Sandf.  (N.  Y.)  161,  affirmed 
in  (1851)  5  N.  Y.  389;  Methodist  Episcopal 
Union  Church  v.  Pickett  (1859)  19  N.  Y. 
484;  Commercial  Bank  v.  PfeifTer  (1888) 
108  N.  Y.  242,  15  N.  E.  311;  ^^Tiite  v. 
Coventry  (1869)  29  Barb.  (N.  Y.)  305; 
White  V.  Ross  (1860)  4  Abb.  App.  Dec. 
L..R.A.1917B. 


(N.  Y.)  589,  16  Abb.  Pr.  66;  Montgomery 
V.  Whitbeck  (1903)  12  N.  D.  385,  96  N.  W. 
327;  Lucas  v.  Greenville  Bldg.  &  Sav.  Aaso. 
(1872)  22  Ohio  St.^  339;  Centre  &  Turnp. 
Road  Co.  V.  M'Conaby  (1827)  16  Serg.  & 
R.  (Pa.)  140;  Cochran  v.  Arnold  (1868) 
58  Pa.  399;  Union  Bank  Sc  T.  Co.  v.  Wright 
(1900)  —  Tenn.  — ,  66  L.R.A.  469,  68  S. 
W.  756;  Whitney  v.  Robinson  (1881)  63 
Wis.  309, 10  N.  W.  612;  Williams  v.  Stevens 
Point  Lumber  Co.  (1888)  72  Wis.  487,  40 
N.  W.  164;  Gilman  v.  Druse  (1901)  111 
Wis.  400,  87  N.  W.  557;  Peyton  v.  Minong 
Lumber  &  Lath  Co.  (1912)  149  Wia.  66,  135 
N.  W.  518;  Bigelow,  Estoppel,  6th  ed.  p. 
499;   Clark  &  M.  Priv.  Corp.  §§  83  et  seq. 

Tlie  doctrine  affirmed  in  the  above  cited 
cases  has  been  embodied  in  Ky.  Stat.  §  666. 
See  Johnson  v.  Mason  Lodge  I.  O.  O.  F. 
(1889)  106  Ky.  838,  61  S.  W.  620;  Yellow 
Chief  Coal  Co.  v.  Johnson  (1915)  166  Ky. 
663,  179  S.  W.  699  (organization  not  com- 
pleted until  after  the  contract  was  made). 

For  casea  in  which  the  doctrine  has  been 
affirmed  in  actions  against  shareholders  of 
the  corporation  itself,  see  Columbia  Elec* 
trie  Co.  V.  Dixon  (1801)  46  Minn.  463,  49 
N.  W.  244;  Phcsnix  Warehousing  Co.  v. 
Badger  (1876)  67  N.  Y.  294;  Trumbull 
County  Mut.  F.  Ins.  Co.  v.  Homer  (1848) 
17  Ohio,  407. 

In  Brown  v.  Scottish -American  Mortg. 
Co.  (1884)  110  HI.  236,  the  court  said,  ar- 
guendo ?  '^In  this  class  of  cases,  while  it  is 
usually  said  the  party  is  estopped  to  deny 
the  existence  of  the  corporation,  the  courts 
really  proceed  upon  a  rule  of  evidence 
rather  than  upon  the  strict  doctrine  of  es- 
toppel." Having  regard  to  the  weight  of 
authority  in  favor  of  the  admisaibility  of 
the  principle  of  estoppel  in  this  connection, 
it  is  apparent  that  the  court  was  not  war- 
ranted in  makinff  this  statement. 

For  a  case  of  estoppel  by  covenant,  see 
Ragan  v.  McElroy  (1889)  98  Mo.  349,  11 
S.  W.  735,  where  the  court  used  the  follow- 
ing language:  The  grantor  '*having  by  his 
deed  declared  the  grantee  therein  to  be  a 
corporation,  received  from  it,  as  such,  the 
purchase  money  for  the  land,  bound  himself 
and  his  heirs  thereby  forever  to  defend  the 
title  to  the  premises  to  such  corporation, 
its  successor  and  assigns,  and  in  pursuance 
thereof  delivered  possession  of  the  premises 
to  the  grantee,  the  grantor  and  his  heirs 
are  forever  estopped  from  denying  the  cor- 
porate existence  of  the  grantee  as  against 
those  who  have  acquired  possession  and  title 
under  that  deed.''  See  also  Franklin  v. 
Twogood  (1865)  18  Iowa,  616. 

*  See  Federal  cases  cited  at  the  beginning 
of  the  preceding  note,  and  also  Douglas 
Countv  V.  Bolles  (1876)  94  U.  S.  104,  24 
L.  ed.'46;  Rannels  v.  Rowe  (1906)  74  C. 
C.  A.  376,  145  Fed.  296;  Marion  Sav.  Bank 
V.  Dunkin  (1875)  54  Ala.  471;  Lehman  v. 
Warner  (1878)  61  Ala.  461  (expressly  dis- 
tinguishing cases  involving  contracts  in  ex- 


830 


ANNO.— ULTRA  VIRE&~ESTOPPEI*— ACTION  BY  CORPORATION. 


existing  statute,  or  was  expressly  pro- 
hibited.* In  some  cases  in  which  it  has 
been  applied,  the  fact  of  the  defendant's 
having  enjoyed  the  benefits  of  the  con- 
tract is  explicitly  referred  to  as  one  of 
the  circumstances  upon  which  the  right 
of  recovery  was  predicated.*  The  intro- 
duction of  this  element  serves  to  create  a 
link  between  cases  of  the  type  now  under 
discussion  and  those  relating  to  contracts 
which  are  ultra  vires  in  the  proper  sense 
of  the  expression.^  But  it  is  clear  that 
the  two  descriptions  of  cases  belong  to 
essentially  different  categories.''  In  this 
point  of  view  it  seems  reasonably  certain 
that  certain  statements  in  which  the  es- 
toppel predicated  from  the  fact  of  the 
defendant's  having  entered  into  the  con- 
tract is  referred  to  as  operating  in  re- 
spect of  the  question  of  corporate  power 
as  well  as  of  corporate  existence  are  in- 
accurate.* Such  an  extension  of  the 
doctrine  would  bring  it  into  conflict  with 
the  general  rule  accepted  in  all  juris- 


dictions, that  an  ultra  vires  contract  can- 
not be  enforced  as  long  as  it  remains 
executory  on  both  sides.  The  onlv  ap- 
parent way  to  escape  from  the  dilemma 
thus  indicated  is  to  assume  that  the  ex- 
pression "power**  in  the  statements  allud- 
ed to  connotes  merely  the  ostensible  au- 
thority which  is  conferred  upon  the  de 
facto  corporation  by  the  charter  under 
which  it  professes  to  be  doing  business. 

(h)  ContractH  made  tvith  foreign  cor-- 
porations  wJiich  liave  failed  to  comply 
uHth  the  statutable  prerequisites  to 
doing  huMness  in  the  state  where  the 
action  is  brouglU. 

The  enforceability  of  contracts  of  this 
type  has  been  dealt  with  in  earlier  vol- 
umes of  the  Lawyers'  Reports  Annotat- 
ed.* For  the  purpose  of  "showing  the 
nature  and  extent  of  the  analogy"  be- 
tween the  principles  with  reference  to 
which  this  question  has  been  considered 
and  those  with  which  we  are  concerned 


cess  of  corporate  powers) ;  Central  Agri. 
&,  Mechanical  Abbo.  v.  Alabama  Gold  L. 
Ins.  Co.  (1881)  70  Ala.  120;  Sherwood  v. 
Alvifl  (1887)  83  AU.  115,  3  Am.  St.  Rep. 
695,  3  So.  307;  Worcester  Medical  Inst.  v. 
Harding  (1853)  11  Cush.  (Mass.)  285; 
Dooley  v.  Wolcott  (1862)  4  Allen  (Mass.) 
406. 

*  Imperial  Bldg.  Co.  v.  Chicago  Open  Bd. 
of  Trade  (1909)  238  lU.  100,  87  N.  £.  167. 

^  "A  person  who  has  contracted  with  an 
association  assuming  to  be  incorporated  and 
acting  in  a  corporate  capacity  cannot,  after 
having  received  the  benefit  of  the  con- 
tract, set  up  as  a  defense  to  an  action 
brought  upon  it  by  the  company,  that  the 
latter  was  never  legally  incorporated,  or 
that  it  had  no  authority  to  enter  into  the 
contract  in  a  corporate  capacity."  Com- 
mercial Bank  v.  PfeiiTcr  (1888)  108  N.  Y. 
254,  16  N.  £.  311.  See  also  Helena  v. 
Turner  (1880)  36  Ark.  677  (occupation  un- 
der lease) ;  Lincoln  Park  Chapter,  No.  177, 
R.  A.  M.  v.  Swatek  (1903)  204  ni.  228, 
68  N.  E.  429  (receipt  of  dividends  by 
stockholder). 

^  In  the  New  York  case  cited  in  the 
last  note  it  was  observed  after  the  passage 
quoted:  "The  case  of  Whitney  Arms  (^. 
V.  Barlow  (1875)  63  N.  Y.  63.  20  Am. 
Kep.  504  (see  §  44«  infra)  goes  far  to  sus- 
tain the  principle  upon  which  this  rule  is 
predicated.*'  But,  having  regard  to  the 
numerous  authorities  that  were  exactly  in 
point,  the  reference  to  this  imperfect  prec- 
edent seems  to  have  heen  somewhat  super- 
iluous.  The  same  remark  applies  to  the 
reliance  placed  upon  this  element  in  Camden 
&  A.  R.  Co.  V.  May's  Landing  &  E.  II.  Citv 
H.  Co.    (1886)   48  N.  J.  L.  530,  7  Atl.  523. 

7  In  New  York  State  Loan  &  T.  Co.  v. 
Helmer  (1879)  77  N.  Y.  64,  it  was  stetcd 
that  the  remarks  in  the  opinion  of  the 
court  in  Palmer  v.  Lawrence  (1849)  3 
L.R.A.1917B. 


Sandf.  (N.  Y.)  101,  "as  to  the  right  of  a 
debtor  who  has  contracted  with  a  cor- 
poration de  facto  to  dispute  its  organiza- 
tion, can  have  no  application  ...  to 
a  case  where  the  illegal  act  of  the  corpora- 
tion is  a  ground  of  defense,  and  not  the 
illegality  of  its  organization." 

The  difference  between  the  objections  of 
a  want  of  power  in  the  corporation,  and  of 
a  defect  in  its  organization,  was  also  recog- 
nized in  Montgoinerv  v.  Whitbeck  (1903) 
12  N.  D.  385,  96  N.'W.  327.  See  also  the 
cases  cited  in  note  3,  supra,  which  were  de- 
cided on  the  assumption  that  there  is  such 
a  difference. 

s  See,  for  example,  Mafesey  ▼.  Crtizens* 
Bldg.  &  Sav.  Asso.  (1879)  22  Km.  624  (in 
syllabus  of  court) ;  Hafrris  v.  Independence 
Gas.  Co.  (1907)  76  Kaa.  750,  13  L.R.A. 
(N.S.)  1171,  92  Pac.  1123,  quoting  the  fol- 
lowing passage  of  Judge  Thompson's  mono- 
graph on  "Corporation,"  in  10  Cyc  p.  248: 
"A  person  contracting  with  an  ostensible 
corporation  to  do  an  act  which  is  not  pro- 
hibited by  law  becomes  estopped,  in  an 
action  by  the  corporation  to  enforce  the 
contract,  either  to  deny  the  existence  of  the 
corporation  or  its  power  to  enter  into  such 
a  contract." 

8  For  a  general  discussion  of  the  ques- 
tion whether  noncompliance  by  a  foreign 
corporation  with  the  prescribed  conditions 
precedent  to  its  right  to  do  business  within 
the  state  will  invalidate  a  corporate  con- 
tract so  as  to  prevent  its  enforcement  by 
the  corporation,  see  State  v.  American 
Book  Co.  1  L.R.A.(N.S.)  1041,  and  the  note 
appended   thereto. 

As  to  the  efTect  produced  by  the  impo- 
sition of  a  penalty  for  failing  to  comply 
with  the  conditions  precedent,  see  the  notes 
to  Tri-State  Amusement  Co.  v.  Forest  Park 
Highlands  Amusement  Co.  4  L.R.A.(N.S.) 
688,   and   Fruin-Colnon  Contracting  Co.   v. 
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in  the  present  monograph,  the  following 
brief  statement  will  suffice: 

The  right  to  recover  upon  contracts  of 
this  description  has  been  affirmed  on  sev- 
eral different  grounds;  viz.,  (1)  that  the 
legislature  did  not  intend  that  a  nonob- 
servance  of  the  provisions  of  the  enact- 
ment in  question  should  render  the 
contract  void;  ^®  (2)  that  the  enforceabil- 
ity of  the  contract  is  a  necessary  conse- 
quence of  an  essential  distinction  as- 
sumed to  be  predicable  in  cases  of  this 
class  ^'between  an  entire  absence  of  au- 
thority in  the  organic  law  itself,  and  a 
failure  to  comply  with  some  prerequi- 
site which  the  law  has  made  a  condi- 
tion precedent  to  the  exercise  of  cor- 
porate functions.  In  the  one  case, 
there  is  a  want  of  power  to  act;  in  the 
other,  only  an  abuse  of  power  con- 
ferred;''" (3)  that  the  power  of  the 
corporation  to  carry  on  business  in  the 


state  could  be  questioned  only  by  the 
state  itself;  "  (4)  that  the  fact  of  the  de- 
fendant's having  contracted  with  the 
corporation  estopped  him  from  dispute 
ing  its  right  to  do  business  in  the 
state ;  ^'  (5)  that  the  enjoyment  of  the 
benefits  of  the  contract  created  an  es- 
toppel against  alleging  its  invalidity.^'* 
But  there  is  also  a  considerable  body  of 
authority  for  the  doctrine  that  no  ac- 
tion can  be  maintained  by  the  default- 
ing corporation.^*  The  rationale  of  this 
doctrine  is  that  the  corporation  has  no 
power  to  do  business  in  another  state 
except  by  its  consent,  and  that  the  con- 
dition precedent  to  obtaining  that  con- 
sent has  never  been  performed.  Con- 
sequently, "the  power  to  make  the  con- 
tract was  never  in  the  corporation.  So 
far  as  it  was  concerned  the  act  was  ul- 
tra vires."  **  In  some  of  the  cases  in 
which  this  position  has  been  taken,  it 


Chatterson,  40  L.R,A.(N.S.)  857.  For  a 
later  case  reported  in  this  series,  see  Oliver 
Co.  v.  Louisville  Realtv  Co.  (1913)  156  Ky. 
628,  61  L.R.A.(X.S.)  293,  161  S.  W.  570, 
Ann.  Cas.  1915C,  565. 

10  Clark  v.  Middleton  (1853)  19  Mo.  53; 
Dearborn  Fonndrv  Co.  v.  Augustine  (1892) 
5  Wash.  67,  31  Pac.  327. 

11  Sherwood  v.  Alvis  (1887)  83  Ala.  115, 
3  Am.  St.  Rep.  695,  3  So.  307  (mortgage 
executed  to  security  company.)  The  court 
said:  '*In  what  we  have  said,  we  have  no 
wish  to  question  or  weaken  our  former  deci- 
sions holding  that  contracts  by  or  with 
corporations,  which  are  outside  of  their 
corporate  powers,  cannot  be  enforced.  We 
are  unwilling,  however,  to  extend  that  prin- 
ciple, and  make  it  embrace  a  case  like  the 
present."  The  provision  here  under  review 
was  an  expressly  prohibitive  clause  of  the 
state  Constitution. 

"Grant  v.  Henry  Clay  Coal  Co.  (1876) 
80  Pa.  209  (action  for  price  of  coal). 

13  Xewburg  Petroleum  Co.  v.  Weare 
(1875)  27  Ohio  St.  343;  La  France  Fire 
Engine  Co.  v.  Mt.  Vernon  (1894)  9  Wash. 
142,  43  Am.  St.  Rep.  827,  37  Pac.  287,  38 
Pac.  80;  Rathbone,  S.  &  Co.  v.  Frost 
(1894)  9  Wash.  162,  37  Pac.  298. 

In  this  point  of  view  cases  of  the  class 
under  discussion  fall  within  the  scope  of 
the  general  rule  of  law  that  **in  ordinary 
cases  it  is  not  allowed  an  individual  to 
escape  his  obligation  by  showing  the  inca- 
pacity of  the  other  party  to  the  contract 
to  act  as  he  had  assumed  to  act.*'  Bigelow, 
Estoppel,  §  464,  quoted  in  Johnson  v.  Mason 
lodge,  T.  O.  O.  F.  (1899)  106  Ky.  846,  51 
S.  W.  620. 

13a  Washburn  Mill.  Co.  v.  Bartlett  (1893) 
3  N.  B.  138,  54  X.  W.  544 ;  Roane  v.  Union 
Pacific  L.  Ins.  Co.  (1913)  67  Or.  264,  135 
Pac.  892;  Holmes  Co.  v.  Barnard  (1884) 
15  W.  X.  C.  (Pa.)  110;  Kilgore  v.  Smith 
(1888)   122  Pa.  48,  15  Atl.  698. 

14  Cincinnati  Mut.  Health  Assur.  Co.  v. 
I^R.A.1917B. 


Rosenthal  (1870)  55  HI.  90,  8  Am.  Rep. 
626  (contract  of  insurance) ;  Rising  Sun 
Ins.  Co.  v.  Slaughter  (1863)  20  Ind.  520 
(insurance  contract) ;  Yellow  Chief  Coal 
Co.  v.  Johnson  (1916)  166  Ky.  663,  179 
S.  W.  599  (construction  contract) ;  Oliver 
Co.  V.  Louisville  Realty  Co.  (1915)  156  Ky, 
628,  51  L.R.A.(X.S.)  293,  161  S.  W.  570, 
Ann.  Cas.  1915C,  666;  Williams  v.  Cheney 
(1866)  3  Gray  (Mass.)  222  (promissory 
note  given  for  the  premium  of  insurance) ; 
Roche  V.  Ladd  (1861)  1  Allen  (  Mass.)  441 
(note  given  for  premium  upon  a  policy  of 
insurance) ;  National  Mut.  F.  Ins.  Co.  v. 
Pursell  (1866)  10  Allen  (Mass.)  232  (con- 
tract of  insurance);  First  Nat.  Bank  v. 
CJoughorn  (1899)  —  Tenn.  — ,  52  S.  W. 
1112  (note  held  void  even  in  the  hands  of 
an  innocent  purchaser);  ^tna  Ins.  Co.  v. 
Harvey  (1861)  11  Wis.  396  (note  given  for 
a  premium  of  insurance) ;  and  the  casetf 
cited  in  the  following  note. 

In  Jones  v.  Smith  (1855)  3  Gray  (Mass.)' 
500,  Metcalf,  J.,  said:  ''It  was  essential 
to  the  validity  of  the  contract  of  insurance 
which  was  the  consideration  of  this  note> 
that  the  insurance  company  should  pre- 
viously have  complied  with  the  provisions 
of  the  statutes  of  this  commonwealth.'' 

iSDeady,  J.,  in  Re  Comstock  (1874)  3 
Sawy.  218,  Fed.  Cas.  No.  3078  (claim 
against  bankrupt  estate),  distinguished  the 
class  of  cases  reviewed  under  the  preceding 
section.  { 

In  Semple  v.  Bank  of  British  Columbia 
(18.78)  5  Sawy.  88,  Fed.  Cas.  No.  12,659, 
the  same  learned  judge  said:  "The  defend- 
ant, as  to  this  state  or  any  transaction 
therein,  is  neither  a  corporation  de  juro 
nor  de  facto.  It  has  never  acquired  the 
right  to  exist  here,  or  even  attempted  it. 
\Vhatever  it  may  be  in  the  place  of  its 
creation,  here,  at  least,  it  is  a  mere  nullity, 
a  nonentity.  The  question  of  mere  irregu- 
larities in  its  organization  does  not  arise. 
For  there  is  not   the  slightest  ground  for, 
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has  been  explicitly  laid  down  that  the 
<jlaim  of  the  corporation  cannot  be  en- 
forced by  the  aid  of  the  principle  of  es- 
toppel.^® 

General  principles  and  legal  analogies 
seem  to  be  in  favor  of  the  theory  that 
statutes  which  specify  the  conditions  un- 
der which  a  foreign  corporation  may  do 
business  operate  so  that  such  a  corpora- 
tion remains  without  contractual  capac- 
ity until  those  conditions  have  been 
complied  with.  If  that  theory  is 
adopted,  these  consequences  would  seem 
to  follow :  (1)  That  each  and  every  con- 
tract which  it  makes  before  the  pre- 
scribed conditions  have  been  satisfied  is 
locally  ultra  vires,  even  though  it  is  act- 
ing within  the  scope  of  the  powers  con- 
ferred upon  it  by  the  state  in  which  it 
was  organized;  and  (2)  that  the  right 
of  the  corporation  to  sue  upon  a  con- 
tract which  it  has  performed  on  its  own 
side  is  predicable  or  not  predicable,  ac- 
cording as  a  domestic  corporation  is  or 
is  not  held  to  be  entitled,  under  similar 
circumstances,  to  sue  upon  an  unauthor- 
ized contract. 

///.  Doctrine  that  the  defendant  in  an 
action  brought  hy  a  corporation  can- 
not  he  estopped  from  pleading  ultra 
virea. 

10.  QeneraUy, 

The  nature  and  rationale  of  the  doc- 
trine which  declares  that  the  principle ' 


of  estoppel  cannot  be  invoked  for  the 
purpose  of  obtaining  the  enforcement  of 
an  ultra  vires  contract  have  been  fully 
explained  under  their  general  aspects  in 
the  monograph  appended  to  Creditors* 
Claim  &  Adjustment  Co.  v.  Northwest 
Loan  &  T.  Co.  L.R.A.1917A,  737.  The 
remarks  there  made  are  equally  appli- 
cable, mutatis  mutandis,  to  cases  in 
which  the  corporation  is  the  moving 
party. 

It  would  seem  that  a  recent  Illiiioia 
case  might  have  been  referred  to  a 
broad  doctrine  of  the  following  tenor: 
Where  a  corporation  is  suing  as  assignee 
of  a  contract  which,  prior  to  the  assiirn- 
ment,  was  completely  performed  by  the 
assignor,  the  fact  that  the  defendant  has 
received,  and  is  retaining,  the  benefits 
of  such  performance,  will  not  estop  him 
from  relying  on  the  plea  of  ultra  vires, 
if  it  appears  that  the  corporation  could 
not,  without  exceeding  its  powers,  have 
made  a  similar  contract  with  him.  But 
the  decision  was  rested  upon  a  ground 
which  had  relation  merely  to  the  special 
circumstances  involved.^ 

It  has  been  arg^ied  that,  if  corpora- 
tions are  allowed  to  enforce  ultra  vires 
contracts,  the  result  will  be  that  they, 
"no  matter  how  limited  their  powers, 
may  make  themselves  omnipotent.  They 
have  only  to  induce  persons  to  contract 
with  them  beyond  the  scope  of  their 
powers,  and  their  very  usurpations  have 
the  effect  of  conferring  powers  on  them 


claiming  that  it  has  ever,  regularly  or 
otherwise,  become  clothed  with  the  form 
or  power  of  a  corporation  in  this  state,  or 
attempted  to  do  so.  Indeed,  it  was  ex- 
pressly prohibited  from  existing  or  exer- 
cising its  corporate  functions  in  Oregon, 
except  upon  the  condition  precedent  that 
it  shall  first  comply  with  the  law  of  the 
state  in  the  appointment  of  a  resident 
agent.  As  welt  say  that  any  fortuitous 
assemblage  or  association  of  persons  not 
having  in  any  way  attempted  or  intended 
to  become  a  corporation  under  the  laws  of 
this  state  might  nevertheless,  by  simply 
calling  themselves  such  and  acting  as  such, 
become  one  de  facto." 

MIn  Re  Comstock  (Fed.)  supra,  Deady, 
J.,  remarked  "the  doctrine  of  estoppel  in 
pais  has  never  been  carried  so  far  as  to 
prevent  a  party  from  showing  that  a  cor- 
poration, even  if  it  be  one  de  jure,  had 
not  the  power  to  do  a  particular  thing,  or 
that  it  was  done  in  violation  of  a  statute." 
This  remark  was  repeated  by  the  same 
judge  in  Semple  v.  Bank  of  British  Colum- 
bia (1878)  5  Sawy.  93,  Fed.  Cas.  No.  12,659. 
But  this  statement  was  plainly  inaccurate 
in  view  of  the  not  inconsiderable  number 
of  cases  in  which,  even  before  the  date 
w'hen  it  was  made,  the  principle  of  es- 
L.R.A.1917B. 


toppel  had  been  applied  with  relation  to 
ultra  vires  contracts. 

The  question  whether  the  defendant  was 
estopped  to  set  up  the  illegality  of  the 
transaction  was  left  undecided  in  Bank  of 
British  Columbia  v.  Page  (1877)  6  Or.  431. 

1  North  Ave.  Bldg.  &  L.  Asso.  v.  Huber 
(1916)  270  ni.  76,  110  N.  E.  312.  There 
the  plaintiff  was  organized  under  a  statute 
which  provided  that  its  funds  should  be 
lent  only  to  its  members,  and  that  no  loan 
should  be  made  in  excess  of  the  amount 
of  stock  held  by  the  borrowing  member. 
The  defendant,  who  was  not  one  of  its 
members,  borrowed  money  from  one  Kem- 
per, and  executed  a  note  and  trust  deed 
as  securities.  These  were  purchased  by  the 
association,  and,  upon  the  default  of  the 
defendant,  suit  was  brought  for  the  fore- 
closure of  the  mortgage.  The  court,  re* 
lying  upon  the  general  principle  laid  down 
in  National  Home  Bldg.  &  L.  Asso.  v. 
Home  Sav.  Bank  (1899)  181  111.  35,  64 
L.R.A.  399,  72  Am.  St.  Rep.  245,  54  N.  E. 
619  (see  §  80  of  the  monograph  appended 
to  Creditors*  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.1917A,  737), 
held  that  the  suit  was  not  maintainable. 
''Considering  the  loan  as  having  been  made 
by  Kemper  to  the  Hubers,  the  association 
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which  ihe  legislature  have  inthheld/'* 
But  the  consideration  thus  adverted  to 
with  a  somewhat  rhetorical  emphasis 
seems  to  lose  most  of  its  force  when  it 
is  weighed  against  the  interests  of 
stockholders  and  creditors.  If  it  were 
carried  to  its  logical  conclusions,  the  ob- 
vious consequence  would  be  that  a  doc- 
trine designed  for  the  protection  of 
shareholders  and  creditors  would  fre- 
quently operate  in  such  a  manner  as  to 
inflict  the  most  serious  injury  upon  them. 
There  is,  of  course,  another  answer  to 
the  argument ;  viz.,  that,  unless  the  exec- 
utive authorities  are  remiss  to  an  extent 
which  cannot  warrantably  be  assumed, 
the  authority  of  the  state  will  'always  be 
executed  for  the  purpose  of  preventing 
any  serious  abuse  of  corporate  powers? 
So  far  as  the  courts  are  concerned,  the 


interposition  of  the  government  should, 
it  is  apprehended,  be  treated  as  a  cer- 
tainty,— especially  when  the  right  of  ac- 
tion is  being  considered  with  reference 
to  a  violation  of  the  law  which,  as  a 
result  of  judicial  proceedings,  has  be- 
come a  matter  of  public  record. 

11,  IUu9trative  eaaes* 

The  cases  in  which  the  doctrine  of 
estoppel  has  been  explicitly  rejected, 
and  those  which  are  upon  the  facts  an- 
tagonistic to  it,  are  tabulated  below  with 
reference  to  the  particular  classes  of 
contracts  which  were  under  review.  For 
further  information  regarding  these 
cases  the  practitioner  is  referred  to  the 
review  of  the  decisions  in  each  jurisdic- 
tion.    See  subtitle  V.,  infra.* 


had  no  more  authority  to  purchase  it  than 
it  would  have  had  to  make  it  in  the  first 
instance.  The  power  of  the  association  in 
loaning  its  money  was  expressly  limited 
by  the  statute  to  making  loans  to  its  mem- 
bers only,  and  this  excluded  the  power  to 
purchase  notes  of  persons  not  members  of 
the  association.  The  attempted  purchase  of 
the  note  and  trust  deed  was  therefore  un- 
authorized and  ultra  vires.''  The  special 
contention  put  forward  by  counsel  for  the 
plaintiff,  viz.,  '^that  the  loan  was  made  by 
Kemper,  and  that  by  the  piurchase  of  it 
from  him  the  equitable  title  to  it  passed  to 
the  association,  that  the  legal  title  remained 
in  Kemper  in  trust  for  the  use  and  benefit 
of  the  association,  and  said  association  had 
a  right  to  have  the  trust  deed  foreclosed 
by  Kemper  as  such  trustee,  and  for  its 
use," — was  rejected. 

•  Montgomery  v.  Montgomery  &  W.  PI. 
Road  Co.   (1857)   31  Ala.  76. 

«  Bond  v.  Terrell  Cotton  &  Woolen  Mfg. 
Co.  (1801)  82  Tex.  309,  18  S.  W.  691, 
where  the  statement  in  the  Alabama  case 
was  criticised  front  this  point  of  view. 

1  Issue  of  stock. 

Clark  V.  Turner  (1884)  7S  Ga.  1  (stock 
issued  beyond  amount  authorized) ;  Simp- 
son V.  Greenfield  Bldg.  &  Sav.  Asso.  (1882) 
38  Ohio  St.  349  (loan*  on  shares  held  by 
borrower  in  contravention  of  expressly  pro- 
hibitory provision  limiting  the  number  to 
be  issued  to  one  person). 

Guaranty     af     oartain     dlTidend     on 
stock. 

Memphis  Grain  Elevator  Co.  ▼.  Memphis 
ft  C.  R.  Co.  (1886)  85  Tenn.  703,  4  Am. 
St.  Rep.  798,  6  S.  W.  62  (guaranty  given 
to  induee  another  company  to  take  stock). 

ConTeyaaca  of  real  property. 

Wilks  V.  Georgia  P.  R.  Co.  (1885)  79 
AIa.  180  (suit  for  specific  performance  of 
contract  to  convey  interests  in  land  which 
the  plaintiff  was  not  authorized  to  acquire). 
See  also  Hillsdale  College  v.  Rideout  (1890) 
82  Mich.  94,  46  N.  W.  373,  the  actual 
L.R.A.1917B.  53 


purport  of  which  is  discussed  in  §  38a,  in- 
fra. 

Grant  of  prlTilese  with  respaot  to  real 
property. 

Hamilton  &  R.  Hydraulic  Co.  v.  Cincin- 
nati, H.  &  D.  R.  Co.  (1876)  29  Ohio  St. 
341. 

Pnrokase  of  stoek  of  anotker  eorpor^ 
atlon. 

Valley  R.  Ca  v.  Lake  Erie  Iron  Co. 
(1888)  46  Ohio  St.  44,  1  L.R.A.  412,  18 
X.  E.  486  (provision  infringed  was  express- 
ly prohibitory,  but  contract  was  explicitly 
designated  as  "ultra  vires") ;  Buckeye  Mar- 
ble &  F.  Co.  v.  Harvey  (1892)  92  Tenn. 
115,  18  L.R.A.  252,  36  Am.  St.  Rep.  71, 
20  S.  W.  427. 

Pnrcliase  of  olioses  In  aetfon. 

Salmon  River  Min.  &  Smelting  Co.  ▼. 
Dunn  (1882)  2  Idaho,  26.  3  Pac.  911  (a 
case  of  ^omewhat  doubtful  i;nport;  see 
§  29,  infra). 

Pnroliate  of  otiier  kinds  of  personal 
property. 

Ehrman  v.  Tmon  Cent.  L.  Tns.  Co.  (1880) 
35  Ohio  St.  324  (purchase  of  assets  of  an- 
other corporation:  see  further  in  review  of 
Ohio  decisions,  §  46,  infra). 

TiOnAIng  of  money  on  the  seonrity  of 


Waddill  v.  Alabama  &  T.  River  R.  Co. 

(1859)  35  Ala.  323;   C^hambers  v.  Falkner 

(1860)  65  AU.  448;  Free  Home  BMg.  Loan 
&  Homestead  Asso.  v.  Edwards  (1906)  223 
lU.  126,  79  N.  E.  64;  North  Ave.  Bldg.  & 
L.  Asso.  V.  Huber  (1915)  270  111.  75,  110 
N.  E.  312  (for  the  special  point  involved  in 
this  case,  see  §  10,  note  1,  supra);  Caxu- 
MET  &  C.  Canal  &  Dock  Co.  v.  Conkling, 
ante,  814;  Fowler  v.  Scully  (1872)  72  P*. 
456.  See  also  Elder  v.  First  Nat.  Bank 
(1873)  12  Kan.  238,  the  actual  scope  of 
which  is  stated  in  the  review  of  the  Kan- 
sas cases  in  §  33,  infra.  In  Thompson  on 
Corporations,  1st  ed.  vol.  4,  §  5712,  we 
find  the  following  charaoteristically  vigor- 
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IV.  Doctrine  that  the  defendant  in  an 
action  brought  hy  a  corporation  may 
be  estopped  from  pleading  ultra  vires, 

12,  Generally. 

An  examination  of  the  eases  reviewed 
in  subtitle  V.,  infra,  shows  that  the  doc* 
trine  under  which  a  person  who  has 
received  the  benefits  of  an  ultra  vires 


contract  is  estopped  from  raising  the  de- 
fense of  invalidity  in  an  action  brought 
upon  the  contract  by  the  corporation  is 
accepted  in  all  the  jurisdictions  in  which 
the  corresponding  doctrine  is  applied  for 
the  purpose  of  imposing  liability  upon 
the  corporation.  It  is  clear,  in  fact,  that 
the  former  doctrine  is  the  necessary 
complement     of    the    latter.      General 


0U8  expression  of  opinion:  ''These  decisions 
which  upheld  the  rascally  borrower  in 
keeping  the  money  which  he  had  borrowed 
from  tne  corporation,  on  the  ground  that 
the  corporation  had  no  power  to  lend  it, — 
the  veiy  reason  why  he  ought  to  be  com- 
pelled to  restore  it, — form  strange  blots 
upon  the  pages  of  American  jurisprudence." 
It  would  seem  that  the  saeva  indignatio 
which  prompted  this  criticism  must  have 
diverted  the  learned  author's  attention 
from  the  fact  that  the  casce  criticized 
(viz.,  those  cited  above  and  in  the  follow- 
ing paragraph)  merely  decided  that  no  ac- 
tion was  maintainable  upon  the  contract 
itself,  and  that  the  courts  did  not  deny 
the  right  of  the  borrower  to  maintain  an 
action  in  disaffirmance  of  the  contract. 

I<endins  of  money  on.  other  kindi  of 
■eoarity. 

Grand  Lodge  v.  Waddill  (1860)  36  Ala. 
313;  Mercantile  Trust  Co.  v.  Kastor  (1916) 
273  m.  332,  112  N.  E.  988;  Farmington 
Sav.  Bank  v.  Fall  (1880)  71  Me.  49  (as  to 
the  precise  purport  of  this  decision,  see 
review  of  Maine  cases  in  §  36,  infra) ;  New 
York  Firemen  Ins.  Co.  v.  Ely  (1824)  2 
Cow.  (N.  T.)  678  (loan  not  made  on  any 
of  the  kinds  of  security  prescribed);  Life 
&  F.  Ins.  Co.  V.  Mechanic  F.  Ins.  Co. 
(1831)  7  Wend.  (N.  T.)  31;  Bank  of  Cadiz 
V.  Slemmons  (1877)  34  Ohio  St.  142,  32 
Am.  Rep.  364  (no  estoppel  against  setting 
up  illegality  of  loan  so  far  as  the  excessive 
interest  reserved  was  concerned)! 

Eso«iKtioa  of  borndsy  aotes,  ete. 

Smith  V.  Alabama  L.  Ins.  &  T.  <>).  (1843) 
4  Ala.  558;  Montgomery  v.  Montgomery  & 
W.  PI.  Road  Co.  (1857)  31  Ala.  76;  Swift 
V.  Beers  (1846)  3  Denio  (N.  Y.)  70  (post 
note  issued  by  bank  in  violation  of  ex- 
pressly prohibitory  provision) ;  Niagara 
County  Bank  v  Baker  (1864)  15  Ohio  St. 
69  (usurious  instrument  expressly  declared 
by  the  regulating  statute  to  be  "void"). 

Disoonmtias     of     nesotlaUe     Imatra- 


Orr  V.  Lacey  (1846)  2  Dougl.  (Mich.)  230 
(rate  of  interest  expressly  prohibited  was 
charged) ;  New  York  Firemen  Ins,  Co.  v. 
Ely  (1825)  5  Conn.  560,  13  Am.  Dec.  100 
(no  power  to  discount) ;  Seneca  County 
Bank  v.  Lamb  (1858)  26  Barb.  (N.  Y.)  595 
(note  discounted  at  rate  exceeding  that 
authorized) ;  Bank  of  Saiina  v.  Alvord 
(1865)  31  N.  Y.  473  (rate  of  interest  ex- 
pressly prohibited  was  charged);  Bank  of 
Chillicothe  v.  Swayne  (1838)  8  Ohio,  257, 
32  Am.  Dec.  707  (rate  of  interest  express! v 
L.R.A.1937B. 


prohibited  was  charged);  Vanatta  v.  State 
Bank  (1858)  9  Ohio  St.  27  (note  discounted 
was  one  of  which  the  negotiability  had  not 
been  restricted  by  special  indorsement). 

In  the  following  cases  it  was  held  that 
no  action  could  be  maintained  on  a  promis- 
sory note  discounted  in  violation  of  an  ex- 
pressly prohibitory  clause  of  the  New  York 
Restraining  Act:     Utica  Ins.  Co.  v.  Soott 
(1821)    19   Johns.    (N.   Y.)    1,   reversed    in 
(1826)  8  Cow.  709;  New  York  Firemen  Ins- 
Co.  V.  Sturges  (1824)  2  Cow.  (N.  Y.)  664: 
Utica  Ins.  Co.  v.  Kip  (1827)  8  Cow.  (N.  Y.) 
20;  Beach  v.  Fulton  Bank  (1829)  3  Wend. 
(N.  Y.)  573,  affirming  (1829)  1  Paige,  429; 
Fulton    Bank    v.    Benedict    (1829)    1    Hall 
(N.  Y.)   480;   Utica  Ins.  Co.  v.  Bloodgood 
(1830)   4  Wend.    (N.  Y.)   662;    Pennington 
V.  Townsend  (1831)  7  Wend.  (N.  Y.)  276; 
Green    v.    Seymour    (1846)    3    Sandf.    Ch. 
(N.  Y.)  285.    The  foregoing  decisions  were 
all  anterior  to  the  adoption  of  the  doctrine 
of  estoppel  in  New  \ork,  and  were  ren- 
dered during  a  period  when,  so  far  as  ap- 
pears from  the  reports,   expressly  prohib- 
ited  contracts,   no   less   than   those   whicb 
were    prohibited    merely    by    implication, 
were   regarded  as   belonging  to   the  ultra, 
vires  category.    See  §  44,  infra.    For  simi- 
lar rulings  made  with  regard  to  the  same 
statute  since  the  doctrine  of  estoppel  va.s 
introduced  and  held  to  be  operative  merely 
in  respect  of  impliedly  prohibited  contracts, 
see  Pratt  v.  Short   (1880)    79  N.  Y.  437. 
35  Am.  Rep.  531,  affirming  (1877)  53  How. 
Pr.    506,   and   Pratt   v.   Eaton    (1882)    79 
N.  Y.  449,  reversing  (1879)  18  Hun,  293. 

ParohftM  of  BOsotiaMe  tBstr«Btomt«. 

Straus  V.  Eagle  Ins.  Co.  (1855)  5  Ohio 
St.  59.  See  also  the  case  cited  under  tbe 
head  of  "Agency,"  infra. 

Hirims  of  ships.  ^ 

Harriman  v.  Firs't  Bryan  Baptist  Churcb 
(1879)  63  Ga.  186,  36  Am.  Rep.  117. 

Contraot  »a  to  booataso  of  Ic^pi. 

Bangor  Boom  Corp.  v.  TVhitney  (1848) 
29  Me.  123  (as  to  precise  purport  of  this 
decision,  see  review  of  Maine  cases  in  §  36, 
infra). 

Asoney. 

In  Westinghouse  Maoh.  Co.  ▼.  Wilkinaoit 
(1885)  79  Ala.  312,  the  court  thus  sUted 
its  conclusions:  '*The  power  to  manufac> 
ture  and  repair  machinery,  coupled  with  & 
prohibition  against  the  creation  of  debts 
except  in  a  mode  particularly  specified,  does 
not  confer  by  implication  the  power  to  act 
as   agent    in   making   sales    of   machinery 
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Btatements  regarding  the  applicability  of 
the  principle  of  estoppel,  irrespective  of 
whether  the  action  is  brought  by  or 
against  the  eoiporation,  are  not  uncom- 
mon in  the  reports.^ 

13,  Illustrative  eases. 

The  cases  which  either  proceed  ex- 
plicitly upon  the  doctrine  of  estoppel, 
or  are  deemed  to  be  in  harmony  with  it, 


are  tabulated  below  under  heads  indica- 
tive of  the  various  descriptions  of  con- 
tracts which  were  involved.^ 

F.  Review  of  cases  decided  in  each  ju^ 

risdietion. 

14.  Introductory. 

The  historical  review  of  the  cases  dis- 
cussed in  this  subtitle  is  designed  to 


manufactured  by  others,  and  of  taking  and 
indorsing  notes  executed  for  the  purchase 
money." 

Perfomanee  of  ■erviees. 

Rutland  &  B.  R.  Co.  v.  Proctor  (1866) 
20  Vt.  03  (a  case  of  somewhat  dubious 
scope  and  purport;  see  review  of  Vermont 
cases  in  §  64,  infra). 

Guaraaity    and    aimilar    oontraets    for 
tBe  beiieflt  of  third  persons, 

Fulton  Bank  v.  Benedict  (1829)  1  Hall 
(If.  T.)  480  (company  purchasing  note  with 
knowledge  that  it  was  given  for  accommo- 
dation not  entitled  to  maintain  an  action 
upon  it) ;  Madison,  W.  &  M.  PI.  Road  Co. 
V.  Watertown  &  P.  PI.  Road  Co.  (1868)  7 
Wis.  69  (note  that  this  case  illustrates  the 
earlier  not  the  later,  doctrine  in  Wisconsin; 
for  the  precise  scope  of  the  decision,  see 
review  in  §  66,  infra). 

1  See,  for  example  Whitney  Arms  Co.  ▼. 
Barlow  (1875)  63  N.  Y.  70,  20  Am.  Rep. 
504;  Alexandria,  A.  &  F.  S,  R.  Co.  v. 
Johnson  (1897)  68  San.  176,  183,  48  Pac. 
847;  Bond  v.  Terrell  Cotton  &  Woolen 
Mfg.  Co.  (1891)  82  Tex.  309,  18  S.  W.  691. 

1  Jamue  of  stock. 

Meholin  v.  Carlson  (1910)  17  Idaho,  742, 
134  Am.  St.  Rep.  286,  107  Pac.  765  (action 
on  note  siTen  for  purchase,  price);  Key- 
stone L.  Ins.  Co.  y.  Von  Schlemmer  (1908) 
122  La.  280,  47  So.  606  (action  on  sub- 
scription for  stoek). 

ConToyanoo  of  roal  proporty. 

Lauder  v.  Peoria  Agri.  A  Trotting  Soc. 
(1897)  71  IlL  App.  476  (action  for  price 
of  land). 

Othor  oontraota  with  ret^mrd  to  roal 
property. 

Shelby  v.  (Chicago  &  E.  I.  R.  Co.  (1892) 
143  lU.  386,  32  N.  E.  438,  affirming  (1892) 
42  ni.  App.  339  (defendant  agreed  to  main- 
tain dams  on  river  running  through  land 
sold  to  railway  company) ;  Hamilton  &  R. 
Hydraulic  Co.  v.  Cincinnati,  H.  &  D.  R. 
Co.  (1876)  29  Ohio  St.  341  (use  of  prop- 
erty in  which  the  plaintiff  had  an  ease- 
ment; see  roTiew  of  Ohio  cases  in  §  46, 
infra). 

Sale  of  oorporato  %nsineaa« 

Bowers  ▼.  Ocean  Aoci.  &  Guarantee  Corp. 
(1906)  110  App.  Div.  691,  97  N.  Y.  Supp. 
486,  aiBrmed  in  (1907)  187  N.  Y.  661,  80 
K.  E.  1106  (plaintiff,  as  receiver  of  guar- 
anty corporation  which  had  transferred  its 
aasots  to  the  defendant  under  a  contract 
Lai.A.19nB. 


embracing  a  stipulation  providing  that  it 
should  be  paid  a  commission  on  every  pre- 
mium which  accrued  in  respect  of  each  pol- 
icy then  in  force,  was  held  to  be  entitled 
to  enforce  this  stipulation). 

Bales  of  other  personal  property. 

Raphael  Weill  &  Go.  v.  Crittenden  (1003) 
139  cal.  488,  73  Pac.  238;  Francis  v.  West 
crn  Screen  Co.  (1913)  22  Gal.  App.  32,  133 
Pac.  327;  Standard  Sewing  Mach.  Co.  v. 
Frame  (1900)  2  Penn.  (Del.)  430,  48  Atl. 
188  ('lease  and  ssle**  contract) ;  Cleveland 
Paper  Co.  v.  Courier  Co.  (1887)  67  Mich. 
158,  84  N.  W.  666;  Whitney  Arms  Co.  v. 
Barlow  (1876)  68  N.  Y.  62,  20  Am.  Rep. 
604;  Booth  Bros.  v.  Baird  (1903)  83  App. 
Div.  496,  82  N.  Y.  Supp.  432;  Bowers  v. 
Ocean  Acci.  &  Guarantee  0>rp.  (1906)  110 
App.  Div.  691,  97  N.  Y.  Supp.  486,  affirmed 
in  (1907)  187  N.  Y.  661,  80  N.  E.  1105 
(action  to  recover  consideration  stipulated 
to  be  paid  for  the  sale  of  the  good  will  of 
a  company's  business). 

Ijsaso  of  roal  property. 

Starin  v.  Edson  (1880)  112  N.  Y.  206, 
19  N.  E.  670,  cited  in  Coit  v.  Grand  Rnpids 
(1898)  115  Mich.  493,  73  N.  W.  811;  Bath 
Gaslight  O.  v.  Claffy  (1896)  161  N.  Y.  24, 
36  L.R.A.  664,  46  N.  £.  390  (lease  of  prop- 
erty and  franchises  of  quasi  public  corpo- 
ration). 

Leases  of  personal  property. 

White  River,  L.  A  W.  R.  Co.  T.  Star 
Ranch  ft  Land  Co.  (1905)  77  Ark.  128,  91 
S.  W.  14. 

Pnrohaso  of  sitook  of  anotltor  oorpo- 
ration. 

Nebraska  Shirt  Co.  v.  Horton  (1903)  3 
Neb.  (Unof.)  888,  93  N.  W.  226. 

Pnrehase  of  other  personal  property. 

Neilsville  Bank  v.  Tuthill  (1886)  4  Dak. 
296,  30  N.  W.  154  (promissory  note) ;  Voris 
V.  Star  City  Bldg.  &  L.  Asso.  (1808)  20 
Ind.  App.  643,  60  N.  E.  779  (school  war- 
rants). 

In  Black  v.  First  Nat.  Bank  (1903)  96 
Md.  399,  64  Atl.  88,  the  contract  by  which 
the  plaintiff  bank  acquired  the  note  on 
which  the  action  was  brought  was  held  to 
be  a  discount,  and  therefore  not  ultra  vires ; 
but  the  court  said  that,  even  if  the  trans- 
action had  been  a  sale,  and  consequently 
ultra  vires,  the  recovery  could  have  been 
had.  It  should  be  observed  that  the  Mary- 
land decisions  are  extremely  conflicting. 
See  review  in  §  86  of  the  monograph  ap- 
'  pended  to  Creditors'  Claim  &  Adjustment 
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show  the  position  which  the  various 
courts  have  taken  with  respect  to  the 
doctrine  of  estoppel  during  the  period 
within  which  their  reported  decisions 
have  been  rendered.  The  cases  cited 
include  not  only  those  in  which  the  doc- 
trine has  been  explicitly  approved  or 
disapproved,  but  also  those  in  which  it 
was  not  referred  to  in  terms,  but  which, 
having  regard  to  the  facts  involved,  are 
either  consistent  or  inconsistent  with  it. 
The  summaries  would,  it  is  obvious,  \)e 
seriously  defective  if  the  cases  belong- 
ing  to  the  latter  category  were  omitted. 
The  decisions  in  some  of  the  American 
states  are  extremely  conflicting^  but  it 


may  be  stated  that,  wherever  a  distinct 
change  of  views  has  occurred,  it  has 
nearly  always  been  in  the  direction  of 
an  acceptance  of  the  doctrine.  The  re- 
cent Illinois  cases  constitute  a  notable 
exception  to  this  rule. 

The  summaries  contained  in  the  fol- 
lowing sections  should,  of  course,  be  read 
in  connection  with  the  corresponding^ 
ones  in  the  monograph  relating  to  ae- 
tions  against  corporations. 

15.  lEngUind. 

So  far  as  regards  contracts  which  are 
ultra  vires  in  the  strict  sense  of  the  term, 
that  is  to  say,  contracts  which  cannot  be 


Co.  v.  Northwestern  Loan  &  T.  Co.  L.R.A. 
1917A,  737. 

Lending  of  money  on  mortgaso. 

Leon  V.  Citizens'  Bldg.  &  L.  Asso.  (1912) 
14  Arif.  294,  127  Pac.  721,  Ann.  Cas.  1914D, 
1161;  Grangers'  Business  Asso.  v.  Clark 
(1886)  67  Cal.  634,  8  Pac.  445;  Camp  v. 
Land  (1898)  122  Cal.  167,  54  Pac.  839; 
Bay  City  Bldg.  &  L.  Asso.  v.  Broad  (1902) 
136  Cal.  526,  69  Pac.  225;  Huter  v.  Union 
Trust  Co.  (1899)  153  Ind.  204,  64  N.  E. 
755;  Benton  County  Sav.  Bank  v.  Bod- 
dicker  (1898)  105  Iowa,  567,  46  L.R.A.  321, 
67  Am.  St.  Rep.  310,  75  N.  W.  632;  Fifth 
Xat.  Bank  v.  Pierce  (1898)  117  Mich.  376, 
75  N.  W.  1058;  Third  Ave.  Sav.  Bank  v. 
Dimock  (1873)  24  K.  J.  Eq.  26  (a  case  of 
doubtful  purport;  see  review  of  New  Jer- 
sey cases  in  §  43,  infra) ;  Washington  L. 
Ins.  Co.  V.  Clason  (1900)  162  N.  Y.  309, 
56  N.  E.  755,  affirming  (1897)  16  App. 
Div.  434,  45  N.  Y.  Supp.  27. 

In  Provident  Loan  &  Bldg.  Asso.  v.  Car- 
ter (1900)  107  Wis.  383,  83  N.  W.  656,  an 
estoppel  was  predicated  specially  upon  the 
fact  that  the  defendant,  a  member  of  the 
corporation,  had  assented  to  the  unauthor- 
ized transaction  with  full  knowledge  of  its 
character.  See  also  Leahy  v.  National 
Bldg.  &  L.  Asso.  (1898)  100  Wis.  555,  69 
Am.  St.  Rep.  946,  76  N.  W.  625. 

In  Noah  v.  German -American  Bldg.  Asso. 
(1903)  31  Ind.  App.  604,  68  N.  E.  615,  the 
following  statement  in  Thompson  on  Cor- 
porations, 1st  ed.  vol.  6,  §  6040,  was 
quoted  with  approval:  "The  doctrine  now 
is  that  the  corporation  thus  making  the 
loan  in  good  faith  may  recover  upon  or 
enforce  the  security,  and  that  the  borrower 
will  be  estopped  oy  his  act  of  receiving 
the  loan  and  keeping  the  money,  from  set- 
ting up  that  the  corporation  had  no  power 
to  make  it." 

Iionding  of  money  on  other  kind   of 
•eonrlty. 

Meholin  v.  Carlson  (1910)  17  Idaho,  742, 
184  Am.  St.  Rep.  286,  107  Pac.  755  (shares 
of  corporation  itself  were  accepted  as  col- 
lateral security) ;  Pooek  v.  Lafayette  Bldg. 
Asso.  (1880)  71  lad.  367  (action  on  note) ; 
Farmers*  Nat.  Bank  v.  Robinson  (1898)  59 
Kan.  777,  53  Pac.  762  (loan  on  security  of 
L.R.A.1917B. 


money  to  be  received  under  contract  for 
erection  of  government  building) ;  Johnson 
V.  Mason  Lodge,  I.  O.  0.  F.  (1899)  106 
Ky.  838,  51  S.  W.  620  (action  on  note)  ; 
Central  Bldg.  &  L.  Asso.  v.  Lampson  (1895) 
60  Minn.  422,  62  N.  W.  544  (action  on 
note);  Rome  Sav.  Bank  v.  E>amer  (18S4) 
32  Hun  (N.  Y.)  270,  affirmed  in  (1886)  102 
N,  Y.  331,  6  N.  E.  682  (action  on  note)  ; 
Fifth  Ave.  Bank  v.  Forty-second  Street  dt 
Q.  Street  Ferry  R.  Co.  (1892)  63  Hun,  629, 
44  N.  Y.  S.  R.  379,  17  N.  Y.  Supp.  82e, 
affirmed  in  (1893)  137  N.  Y.  231,  19  L.R.A.- 
331,  33  Am.  St.  Rep.  712,  33  N.  E.  378 
(but  question  of  estoppel  was  not  alluded, 
to)  (pledge  of  stock  of  another  corporn- 
tion);  Bond  v.  Terrell  Cotton  &  Woolen 
Mfg.  Co.  (1891)  82  Tex.  309,  18  S.  W.  6»1 
(action  on  note);  Smith  v.  WHiite  (18d3) 
—  Tex.  CHv.  App.  — ,  26  S.  W.  809  (action 
on  note) ;  Head  v.  Cleburne  Bldg.  &  L. 
Asso.  (1893)  —  Tex.  Civ.  App.  — ,  26  S. 
W.  810  (action  on  note);  Logan  v.  TexsLS 
Bldg.  &  L  Asso.  (1894)  8  Tex.  Qv.  App. 
490;  28  S.  W.  141  (action  on  note);  Farm, 
ers'  Bank  v.  Burchard  (1800)  33  Vt.  346 
(action  on  note;  aa  to  precise  scope  of  tliis 
case,  see  review  of  Vermont  cases  in  §  64, 
infra). 

L»mdiac  off  aioaey  wttkoiit  semult^. 

Steam  Nav.  Co.  v.  Weed  (1863)  17  Barb. 
(K.  Y.)  878. 


Biso«imtlBC     of     aeK«tiA%is 
meat. 

Allen  V.  Freedman's  Sav.  A  T.  Co.  (1874) 
14  Fla.  428;  United  (j»erman  Bank  v.  Katz 
(1881)  67  Md.  141;  Ommercial  Bank  v. 
Nolan  (1843)  7  How.  (Miss.)  608  (a  case 
of  somewhat  doubtful  import;  see  reyiew^ 
of  Mississippi  cases  in  §  40,  infra) ;  Allen 
V.  First  Nat.  Bank  (1872)  23  Okie  St.  97 
(a  case  of  which  the  precise  rationale  is 
somewhat  doubtful;  see  review  of  Ohio 
cases  in  §  46,  infra) ;  Mutual  Trust  Co.  v. 
Stern  (1912)  236  Pa.  202.  83  Atl.  614; 
Smith  V.  White  (1893)  —  Tex.  Civ.  App. 
— ,  26  S.  W.  809;  Keys  v.  Qebume  Bld^. 
9b  L.  Asso.  (1893)  —  Tex.  Civ.  App.  — , 
26  S.  W.  809;  Head  v.  aeburne  Bldg.  & 
L.  Asso.  (1893)  —  Tex.  Civ.  App.  — ,  25 
S.  W.  810. 

In  Atlantic  State  Bank  v.  Savery  (1880) 
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entered  into  under  any  circumstances 
whatever,  the  qaestion  whether  the  prin- 
ciple of  estoppel  may  operate  so  as  to 
preclude  the  defendant  in  an  action 
brought  by  the  corporation  from  raising 
the  plea  of  invalidity  has,  it  seems,  never 
been  discussed  by  the  English  courts. 
But,  having  regard  to  the  definite  views 
which,  in  dealing  with  actions  against 
corporations,  they  have  expressed  con- 
cerning the  absolutely  void  quality  of 
such  contracts  (see  §§  15  and  16  of  the 
monograph  appended  to  Creditors'  Claim 
&  Adjustment  Co.  v.  Northwest  Loan  & 
T.  Co.  L.R.A.1917A,  737),  there  can  be 
doubt  that  this  question  will  be  answered 
in  the  negative  whenever  it  is  pre- 
sented. In  one  ease,  however,  we  find  an 
explicit  statement  which  could  not  have 
been  made  if  the  judge  from  whom  it 

82  N.  Y.  291,  where  the  note  sued  upon 
had  been  purchased  by  the  plaintiff  bank 
at  a  greater  discount  than  lawful  interesti 
this  fact  waci  held  not  to  invalidate  its 
title.  But  the  court  also  said;  ''The  trans- 
action out  of  which  the  cause  of  action 
became  the  property  of  the  plaintiff  was 
not  forbidden.  It  was  not  improper  in 
itself,  and  if  it  was  not  within  the  exact 
letter  of  the  law  from  which  the  plaintiff 
derived  its  existence,  the  fault  is  one  which 
should  give  no  advantage  to  the  defend- 
ants." 

Indoraeatent     of     nesotiable     instra- 

atent. 

Homestead  Bank  v.  Wood  (1892;  C.  P.) 
1  Misc.  146,  20  N.  Y.  Supp.  640,  reversmg 
(1891)  18  N.  Y.  Supp.  718. 

Iiiaiiraji.ee  of  life  or  property. 

Bankers'  Mut.  Casualty  Co.  v.  First  Nat. 
Bank  (1906)  131  Iowa,  456,  108  N.  W. 
1046  (action  on  note  given  for  premium) ; 
Kochester  Ins.  Co.  v.  Martin  (1868)  13 
Miim.  59,  Gil.  54  (action  on  note  given  for 
premium). 

AKeney. 

Hall  Mfg.  Co.  ▼.  American  H.  Supply  Co. 
(1882)  48  Mich.  .331,  12  K.  W.  205;  Johnson 
V.  Mason  Lodge,  I.  O.  O.  F.  (1899)  106 
Ky.  838,  51  S.  W.  620. 

Partaerakip* 

Cameron  v.  First  Nat.  Bank  (1896)  — 
Tex.  Civ.  App.  — ,  34  S.  W.  178,  affirming 
(1893)  4  Tex.  Civ.  App.  309,  23  S.  W.  334 
(see  review  of  Texas  cases  in  §  52,  infra). 

Cpatraot  made  with  referenoe  to  the 
eoaduot  of  an  anaathorised  hvsiness. 

Louis  Bletz  &  Co.  v.  Bank  of  Kentucky 
(1900)  21  Ky.  L.  Rep.  1554,  55  S.  W.  697 
(see  review  of  Kentucky  cases  in  §  34, 
infra). 


Cpatraeta  fpr  oonstrtiotton 

Homestead  Bank  v.  Wood 
Misc.  145,  20  N.  Y.  Supp.  640. 
L,R.A.1917B. 


rork. 

(1892)     1 


proceeded  had  not  assumed  that  the  cir- 
cumstance of  the  defendant's  having  re- 
ceived the  benefits  of  the  contract  did 
not  create  any  estoppel.^ 

The  decisions  involving  contracts 
which  were  ultra  vires  in  the  secondary 
sense,  that  they  were  void,  unless  con- 
firmed by  a  prescribed  proportion  of  the 
shareholders,  are  apparently  inconsist- 
ent. In  one  case  where  it  was  sought  to 
charge  the  allottees  of  shares  issued  in 
'pursuance  of  an  amalgamation  agree- 
ment with  the  liability  of  contributories 
in  winding-up  proceedings,  the  court  ap- 
parently assumed  that  the  transaction 
was  as  absolutely  void  as  if  it  had  been 
ultra  vires  in  the  strict  sense  of  the 
term, — a  position  which  necessarily  re- 
quired the  conclusion  that  the  principle 

Contract    oonferrlns    ezoluslTO    right 
to  sell  an  article. 

Hall  Mfg.  Co.  V.  American  R.  Supply  Co. 
(1882)  48  Mich,  331,  12  N.  W.  205. 

Stipulation  reservlns  royaltioa. 

Newburg  Petroleum  Co.  v.  Weare  (1875) 
27  Ohio  St.  343  (for  further  information 
about  this  caae,  see  review  of  Ohio  deci- 
siong  in  §  46,  infra). 

Oontraota   to   aaalit  in  the  constmo- 
tlon  of  railroad. 

Cliicago  &  A.  R.  Go.  v.  Derkes  (1885) 
103  Ind.  620,  3  N.  E.  239  (contract  to  pur- 
chase and  pay  for  plaintiff's  right  of  way). 

Guaranty  and  •Imllar  oontraeta. 

Dunbar  v.  Cazort  &  M.  Co.  (lOlO)  96 
Ark.  308,  131  S.  W.  698  (suretyship); 
Alexandria,  A.  &  Ft.  S.  R.  Co.  v.  Johnson 
(1897)  58  Kan.  175,  48  Pac.  847  (guar- 
anty) ;  St.  Louis  Drug  Co.  v.  Robinson 
(1888)  10  Mo.  App.  588  (indorsement  of 
note  for  accommodation  of  maker) ;  H. 
Koehler  &  Co.  v.  Reinheimer  (1898)  26 
App.  Div.  1,  49  If .  Y.  Supp.  756. 

1  In  The  Royal  Bank  of  India's  Case 
(1869;  C.  A.)  L.  R.  4  Ch.  (Eng.)  252,  while 
it  was  held  that,  as  incidental  to  the  power 
to  advance  money  on  a  deposit  of  shares 
of  stock,  a  corporation  might  do  such  acts 
as  were  reasonable  and  proper  for  making 
the  security  available,  it  was  conceded  that 
a  purchase  of  stock  of  another  company 
as  a  speculation  would  have  been  ultra 
vires,  and,  despite  acts  of  ownership  exer- 
cised by  the  company,  the  shares  might  be 
repudiated  at  any  time.  Sir  C.  J.  Selwyn, 
L.  J.,  said  (p.  261) :  "If  it  could  have  been 
shown  that  it  was  an  act  absolutely  pro- 
hibited by  their  memorandum  or  articles 
of  association,  then,  no  doubt,  a  different 
question  would  have  arisen;  the  act  would 
have  been  ultra  vires  and  incapable  of  con- 
firmation or  ratification."  This  remark 
was  one  of  the  authorities  relied  upon  in 
California  Nat.  Bank  v.  Kennedy  (1896) 
167  U.  S.  362,  369,  42  L.  ed.  198,  201,  17 
Sup.  Ct.  Rep.  831. 
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of  estoppel  could  not  be  invoked.*  But 
other  cases  proceed  upon  the  theory  that 
an  estoppel  may  be  created  against  alleg- 
ing the  invalidity  of  a  transaction  of 
this  character.' 

In  a  case  where  the  trustees  of  a 
friendly  society  were  held  by  the  court 
of  appeal  to  be  entitled  to  prove  against 


the  estate  of  a  joint  maker  of  a  note 
given  for  money  borrowed  from  the 
society  by  one  of  the  other  makers,  the 
decision  proceeded  upon  the  ground  that 
the  transaction  was  not  ill^al,  but  mere- 
ly unauthorized  on  the  part  of  the  direc- 
tors.^ That  the  theory  entertained  con- 
cerning the  nature  of  the  transaction 


iStace's  Case  (1869)  L.  R.  4  Oh.  (Eng.) 
682.  21  L.  T.  N.  S.  182,  17  Week.  Rep.  761. 
There  the  corporation  was  empowered  by 
its  articles  of  association  to  amalgamate 
with  another  if  the  transaction  was  con- 
firmed by  a  certain  majority  of  the  stock- 
holders at  an  extraordinary  meeting.  The 
amalgamation,  in  pursuance  of  which  fully 
paid-up  sliares  had  been  allotted  to  Stace 
and  Worth,  had  never  been  so  confirmed. 
It  was  sought  to  hold  them  liable  on  the 
ground  that  they  had  attended  several 
meetings  of  the  amalgamated  company,  and 
acted  as  directors  of  it,  and  in  that  capa- 
ity  signed  policies.  But  this  contention 
did  not  prevail,  because  '^these  acts  were 
done  in  conformity  with  and  in  pursuance 
of  the  void  transactions."  Clinch  v.  Finan- 
cial Corp.  (1868)  L.  R.  4  Ch.  (Eng.)  117. 
38  L.  J.  Ch.  N.  S.  1,  19  L.  T.  N.  S.  334, 
17  Week.  Rep.  84,  was  distinguished  on 
the  ground  that  it  involved  an  independent 
agreement. 

In  Klenck  v.  East  India  Co.  (1888)  16 
So.  Sess.  Cas.  4th  series,  277,  26  Scot.  L. 
R.  261,  an  allottee  was  held  to  be  entitled 
to  have  hia  name  deleted  from  the  register. 

8  In  Bank  of  Hindustan  v.  Alison  (1870) 
L.  R.  6  C.  P.  (Eng.)  54,  affirmed  by  the 
Exchequer  Chamber  (see  p.  222),  where  the 
issue  of  shares  in  pursuance  of  an  amalga- 
mation agreement  was  invalid  as  being  in 
violation  of  a  clause  in  the  articles  of  asso- 
ciation which  declared  that  no  additional 
shares  could  be  issued  except  by  consent 
of  an  extraordinary  meeting,  it  was  held 
that,  upon  the  facts  before  the  court,  the 
defendant  had  not  estopped  himself  by  his 
conduct  from  denying  that  he  was  a  share- 
holder. Bovill,  Ch.  J.,  said:  ^'Looking, 
however,  to  all  the  circumstances,  it  is 
clear  to  my  mind  that  all  that  was  done, 
or  omitted  to  be  done,  on  either  side,  was 
the  result  of  mere  mistake.  There  was  no 
misleading  of  the  plaintiffs  by  the  defend- 
ant into  a  belief  of  the  existence  of  a  state 
of  facts  which  did  not.  exist.  Both  parties 
were  equally  mistaken  in  supposing  that  a 
complete  and  legal  amalgamation  had  taken 
place.  If  either  party  induced  a  belief  in 
the  mind  of  the  other  that  the  two  banks 
had  been  properly  amalgamated,  it  was  the 
plaintiffs  rather  than  the  defendant.  The 
plaintiffs  appear  to  have  acted  on  their  own 
view  of  the  law  and  the  facts,  and  not  upon 
any  representation  or  conduot  of  the  de- 
fendants." Two  earlier  cases  were  distin- 
guished bv  the  learned  judge.  In  Hull 
Flax  A  Cotton  Mill  Co.  v.  Wellesley  (1860) 
6  Hurlst.  &  N.  (Eng.)  38,  30  L.  J.  £xch. 
X.  S.  6,  where  a  company  authorized  to 
issue,  with  consent  of  a  general  meeting 
L.R.A.1917B. 


of  the  shareholders,  additional  shares  of 
£100  each,  allotted  to  the  defendant  a  por- 
tion of  an  issue  of  £60  shares,  the  court 
held  that  the  defendant  was  estopped  from 
denying  that  he  was  a  shareholder, — first, 
because  he  had  executed  the  deed  of  set- 
tlement, which  authorized  the  creation  of 
the  shares,  and,  secondly,  because  he  had 
for  five  years  constantly  received  a  divi- 
dend on  the  shares  which  he  held.  Under 
these  circumstances,  having  bound  himself 
by  his  execution  of  the  deed,  and  having 
accepted  a  benefit,  it  was  properly  held  that 
he  had  estopped  himself  from  denying  that 
he  was  a  holder  of  valid  shares.  In  Re 
New  Zealand  6kg.  Corp.  (1868)  L.  R.  3 
Ch.  (Eng.)  181,  18  L.  T.  N.  S.  2,  16  Week. 
Rep.  381,  the  directors  of  a  company  made 
an  unauthorized  issue  of  additional  shares 
beyond  their  capital.  They  afterwards 
called  general  meetings  at  which  resolu- 
tions were  passed  to  increase  the  capital. 
Held,  that  the  issue  of  the  additional 
shares,  although  originally  iUtra  vires,  was 
confirmed  by  the  resolutions,  and  that  the 
allottees  of  those  shares  were  bound  by  the 
resolutions,  and  were  rightly  placed  on  the 
list  of  contributories  in  the  winding-up  of 
the  company.  For  other  phases  of  Sue  case 
of  the  Bank  of  Hindustan,  see  Imperial 
'Bank  v.  Bank  of  Hindustan  (1868)  L.  R. 
6  Eq.  (Eng.)  91,  16  Week.  Rep.  1107  (where 
a  decree  was  pronounced  by  which  the  at- 
tempted amalgamation  was  set  aside) ;  and 
CampbelPs  Case  (1873)  9  C^i.  (Eng.)  1, 
42  L  J.  Ch.  N.  S.  771,  29  L.  T.  N.  S.  619, 
22  Week.  Rep.  113. 

4  Re  Coltman  (1881;  C.  A.)  L.  R.  19  Ch. 
Div.  (Eng.)  64.  Brett,  L.  J.,  said:  "The 
only  objection  to  this  loan  is  that  it  was 
made  without  authority.  But  it  does  not 
seem  to  me  that  the  borrower  can  set  up 
as  a  defense  to  an  action  that  the  person 
who  lent  him  the  money,  and  to  whom  he 
has  made  a  promise  to  repay  that  money, 
had  no  authority  to  lend  it  to  him.  That 
is  an  objection  which  it  is  not  for  him  to 
take.  The  contract  is,  if  you  will  lend  me 
so  much  money,  I  will  pay  you  that  money 
back  on  demand.  The  consideration  is  the 
handins  over  the  money.  That  is  not  ille- 
gal. The  promise  to  pay  back  money  which 
you  have  borrowed  is  not  illegal.  The 
money  was  not  borrowed  for  any  illegal 
purpose,  in  order  to  do  an  illegal  or  im- 
moral thing,  and  I  cannot  see  that  there 
is  anything  illegal  in  the  contract.  The 
only  objection  is  that  those  who  made 
the  contract  with  the  debtor  had  no  author- 
ity to  make  it,  and  that  U  an  objection 
which  he  cannot  take." 
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was  that  it  was  invalid  merely  as  being 
beyond  the  powers  of  the  trustees  of  the 
society,  and  not  as  being  beyond  the 
powers  of  the  society  itself,  is  apparent 
from  the  language  used  both  by  Jessel, 
M.  R.,  and  Brett,  L.  J.  The  latter  ex- 
plicitly distinguished  the  case  under  re- 
view from  one  in  which  the  House  of 
Lords  had  ^'decided  that  if  the  directors 
of  a  company  assume  to  make  a  contract 
on  the  part  of  a  company  which  neither 
the  directors  nor  the  company  have  au- 
thority to  make,  that  contract  cannot 
be  enforced  against  the  company;  and, 
moreover,  that  it  is  so  void  from  the  be- 
ginning that  it  cannot  be  ratified  by  the 
company  so  as  to  make  them  liable."  * 
The  learned  judge  emphasized  the  fact 
that  it  had  not  been  there  held  ''that  if 
money  had  been  lent  by  directors  with- 
out authority,  the  money  could  not  have 
been  recovered,  or  that  the  borrowers 
could  have  set  up  the  defense  that  those 
who  lent  them  the  money  had  no  author- 
ity to  do  so."  Under  the  circumstances, 
it  was  obviously  open  to  argument 
whether  the  statutory  provision  which 
defined  the  powers  of  the  trustees  with 
respect  to  the  lending  of  the  society's 
funds  ought  not  to  have  been  r^arded 
as  one  which,  in  spite  of  its  being  in 
terms  applicable  only  to  the  trustees, 
was  really  intended  to  specify  the  limits 
of  the  powers  of  the  society  itself.  If 
the  provision  had  been  construed  in  this 
sense,  it  is  clear  from  the  English  de- 
cisions as  a  whole  that  the  circumstance 
of  the  borrower's  having  received  the 
benefit  of  the  transaction  would  not  have 
estopped  him,  the  other  joint  obligor, 
from  raising  the  plea  of  ultra  vires.  But 
Jessel,  M.  R.,  said  that  he  could  not  "find 
anything  in  the  act  which  would  prevent 


all  the  members  from  effectually  author- 
izing a  loan  on  such  security,  though  a 
mere  majority  could  not  do  so." 

In  another  case  the  actual  point  de- 
termined was  that  ''in  the  case  of  a  con- 
tract ececuted  before  action  brought, 
where  it  appears  that  the  defendants 
have  received  the  whole  benefit  of  the 
consideration  for  which  they  bargained, 
it  is  [not]  an  answer  to  an  action  of  as- 
sumpsit by  the  corporation,  that  the  cor- 
poration itself  was  not  originally  boimd 
by  such  contract,  the  same  not  having 
been  made  under  their  common  seal."* 
This  decision  and  the  reasoning  upon 
which  it  was  based  are  referred  to  here 
because  the  writer  wishes  to  point  out 
that,  in  spite  of  the  fact  that  it  is  obvi- 
ously not  an  appropriate  precedent  with 
regard  to  the  consequences  of  the  per- 
formance of  an  ultra  vires  contract,  it 
has  sometimes  been  cited  as  such  by 
American  courts.^ 

le.  Federal  deoUions  generally. 

The  very  few  authorities  that  bear  up- 
on the  subject  indicate  that,  in  one  point 
of  view,  there  is  an  essential  similarity 
between  the  general  doctrine  adopted  by 
the  Supreme  Court  of  the  United  States 
with  regard  to  the  right  of  a  corporation 
to  sue  upon  an  ultra  vires  contract  of 
which  the  other  party  has  received  the 
benefit,  and  the  doctrine  which  it  has 
enunciated  (see  next  section)  with  spe- 
cial reference  to  the  provisions  of  the 
statute  which  defines  the  powers  of  na- 
tional banks.  That  is  to  say,  the  in- 
validity is  considered  to  be  a  matter 
which  concerns  the  government  solely, 
and  which  cannot  be  set  up  as  a  defense 
to  an  action  brought  by  the  corporation 
itself.^    In  the  footnote  several  cases  are 


•  Ashbury  R,  Carriage  &  Iron  Co.  v. 
Riche  (1875)  L.  R.  7  H.  L.  653,  2  Eng. 
Rul.  Cas.  304.  See  §  16  of  monograph  ap- 
pended to  Creditors'  Claim  &  Adjustment 
Co.  V.  Northwest  Loan  &  T.  Co.  L,R.A. 
1917A,  737. 

•  Fishmongers*  Co.  v.  Robertson  (1843)  5 
Mann.  «k  G.  131,  134  Eng.  Reprint,  510. 
Tindal,  Ch.  J.,  delivering  the  judgment  of 
the  court,  said:  "The  defendants,  having 
had  the  benefit  of  the  performance  by  the 
corporation  of  the  several  stipulations  into 
which  they  entered,  have  received  the  con- 
sideration for  their  own  promise;  such 
promise  by  them  is  therefore  not  nudum 
pactum;  they  never  can  want  to  sue  the 
corporation  upon  the  contract,  in  order  to 
enforce  the  performance  of  those  stipula- 
tions which  have  already  been  voluntarily 
performed;  and  therefore  no  sound  reason 
can  be  suggested  why  they  should  justify 
their  refusal  to  perform  the  stipulations 
made  by  them  on  the  ground  of  inability 
t,.R.A.1917B. 


to  sue  the  corporation,  which  suit  they  can 
never  want  to  sustain.  It  may  possibly 
be  the  case  that,  np  to  the  time  of  the 
corporation  adopting  the  contract  by  per- 
forming the  stipulations  on  their  part, 
there  was  a  want  of  mutuality  from  the 
corporation  not  being  compellable  to  per- 
form their  contract;  and  that  the  defend- 
ants might,  during  that  interval,  have  the 
power  to  retract  and  insist  that  their  un- 
dertaking amounted  to  a  nudum  pactum 
only.  But  after  the  adoption  of  the  con- 
tract by  the  corporation  by  performance 
on  their  part,  upon  general  principles  of 
reason  the  right  to  set  up  this  defense  ap- 
pears altogether  to  fail." 

■'The  extract  in  the  preceding  note  is 
quoted  in  Whitnev  Arms  Co.  v.  Barlow 
(1875)  63  H.  Y.  62,  20  Am.  Rep.  604.  See 
§  5,  supra. 

I  In  Jones  v.  New  York  Guaranty  &  In- 
demnity Co.  (1879)  101  U.  S.  622,  26  L. 
ed.  1030,  where  the  validity  of  a  mortgage 
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cited  in  which  this  doctrine  was  recog- 
nized by  the  inferior  Federal  courts.* 

Since  the  result  of  treating  this  doe- 
trine  as  the  controlling  factor  in  any 
given  ease  is  to  render  it  unnecessary 
and  superfluous  to  consider  whether  the 


defendant  is  estopped  from  raising  the 
defense  of  ultra  vires  for  the  reason  that 
he  has  accepted  the  benefits  of  the  trans- 
action, it  is  not  surprising  that,  so  far  as 
regards  the  cases  in  which  a  corpora- 
tion was  the  moving  party,  that  question 


which  had  been  taken  by  the  guaranty  com- 
pany from  a  company  which  subsequently 
became  insolvent  was  attacked  by  the  un- 
secured creditors  of  the  latter  'company, 
the  court  laid  it  down  that,  ''if  the  [mort- 
gage] here  in  question  be  ultra  vires,  no 
one  can  take  advantage  of  the  defect  of 
power  involved  but  the  state.  As  to  all 
other  parties,  it  must  be  held  valid,  and 
may  be  enforced  accordingly."  The  author- 
ities cited  were  Silver  Lake  Bank  v.  North 
(1816)  4  Johns.  Ch.  (N.  Y.)  370,  and  Union 
Xat.  Bank  v.  Matthews  (1878)  98  U.  S. 
621,  26  L.  ed.  188. 

That  the  doctrine  thus  stated  was  held 
by  the  court  at  the  time  when  it  decided 
the  earlier  case  of  Fleckner  v.  Bank  of 
United  States  (1823)  8  Wheat.  (U.  S.) 
338,  5  L.  ed.  631,  may  perhaps  be  inferred 
from  its  remark  that,  even  if  the  plaintiff 
bank  had  violated  a  certain  provision  of 
its  charter  by  the  particular  transaction 
under  review,  yet  "the  act  has  not  pro- 
nounced that  such  a  violation  makes  the 
transaction  or  contract  ipso  facto  void;  but 
has  punished  it  by  a  specific  penalty  of 
treble  the  value.  It  would  therefore  remain 
to  be  shown  how,  if  the  bank  had  a  general 
right  to  discoimt  notes,  a  contract  not 
made  void  by  the  act  itself  could,  on  this 
account,  be  avoided  by  a  party  to  the  orig- 
inal contract,  who  was  not  a  party  to  the 
subsequent  transfer." 

«In  Mutual  L.  Ins.  Co.  v.  Wilcox  (1878) 
8  Biss.  203,  Fed.  Cas.  No.  0,980,  an  action 
against  the  guarantor  of  a  note  given  by 
the  maker  for  a  loan  received  from  a  life 
insurance  company  was  held  to  be  main- 
tainable. After  referring  to  some  of  the 
earlier  New  York  cases  which  were  relied 
upon  by  the  defendant,  Blodgett,  J.,  con- 
tinued thus:  ''I  think  the  settled  rule  now 
is  that  the  question  of  how  this  company 
shall  invest  its  funds  is  a  question  be- 
tween Itself  and  the  sovereignty  that  cre- 
ated it,  and  not  a  question  between  the 
borrowers  and  the  company ;  in  other  words, 
that  it  does  not  lie  in  the  mouth  of  this 
defendant  to  charge  that  this  security  is 
void.  The  money  was  advanced  upon  the 
faith  of  this  security.  But  whether  the 
company  had  the  power  to  take  this  se- 
curity or  not  is  a  question  the  defendant 
has  no  right  to  raise.  .  .  .  Any  other 
rule  than  this  would  make  the  policy  hold- 
ers and  parties  interested  in  the  funds  of 
this  company  entirely  remediless.  Suppose 
that  the  directors  of  this  corporation,  in- 
duced by  the  larger  rate  of  interest  which 
is  usually  proffered  in  the  western  states, 
or  outside  of  New  York,  had,  instead  of 
loaning  their  money  upon  New  York  state 
security,  seen  fit  to  invest  largely  in  secu- 
rities in  the  state  of  Illinois,  would  the 
L.R.A.19nB. 


stockholders  have  to  lose  it  all  simply  be- 
cause their  directors  had  violated  the  char- 
ter? It  would  seem  to  me  a  very  harsh 
rule  to  say  that  the  parties  interested  in 
this  fund  should  be  the  losers  simply  from 
this  violation  of  the  company's  charter, — a 
question  simply  between  the  sovereignty 
and  the  corporation  itself." 

In  Farmers'  Loan  &  T.  Co.  v.  Green  Bay 
&  M.  R.  Co.   (1882)   11  Biss.  334.  12  Fed. 
773,  where  an  action  for  damages  to  land 
was   held  to   be   maintainable,   Harlan,   J., 
rejected  the  contention  of  counsel  that  the 
manufacturing     and     boom     companies     in 
question  ''could  not  lawfully  acquire  land 
for  the  purpose  of  maintaining  and  culti- 
vating cranberry  vines,  and  the  court,  hav- 
ing ruled  in  the  Kelly  Case  [not  officially 
reported;    see    Fed.   Cas.    No.    2,402]    that 
the  law  would  not  aid  the  corporation    to 
acquire  land,  the  title  to  which  it  could  not 
lawfully  take  and  hold,  must  now,  to    be 
consistent,   rule    that   petitioning   corpora- 
tions^ having,  as  is  claimed,  acquired  title 
to  land  for  purposes  foreign  to  the  objec*t 
of  their  creation,  cannot  recover  dama^pes 
for  injuries  to  such  land  arising  from  the 
negligence  of  the   receiver  and   his  agents 
engaged  in  the  operation  of  the  railroad.*' 
The  learned  judge  summed  up  his  opinion 
in   its   statement:      *'If   injury    is  done    to 
real  estate  conveyed  to  and  held  by  a  cor- 
poration,   the    party   by    whose    negligence 
such  injury  is  caused  cannot  be  heard    to 
say,  in  a  collateral  proceeding,  and  by  wcty 
of  defense  to  a  suit  for  damages,  that  the 
corporation  was  not  permitted  by  its'  ch&r- 
ter  to  acquire  title  to  the  property,  or  tha.t 
it  had  acquired  it  for  purposes  unauthor- 
ized by  law.     In  considering  this  question 
the  court  has  not  deemed  it  necessary    to 
determine     whether     these     manufacturing 
and  boom  corporations  exceeded  their  au- 
thority   in    acquiring    title    to    cranberry 
marsh   lands   valuable   only  or   chiefly    for 
the  cultivation  of  cranberry  vines."     Two 
of  the  authorities  cited   were  decisions    of 
the     Supreme     Court     regarding    national 
banks. 

In  Maxwell  v.  Akin  (1898)  89  Fed.  17^, 
where  an  action  brought  by  a  receiver  to 
collect  certain  .subscriptions  to  the  stock 
of  the  Portland  Guaranty  Company  was 
held  to  be  maintainable,  the  court  argued 
thus:  ^These  stockholders  are  estopped  to 
deny  liability.  They  have  assumed, 
through  their  organization,  the  authority 
to  do  what  has  been  done.  The  corpora- 
tion is  in  fact  the  stockholders  acting^ 
together  as  an  association.  If,  as  indi- 
viduals, they  had  guaranteed  the  notes  of 
another,  and  by  that  means  had  induced 
third  persons  to  invest  their  money  in  such 
obligations,  an  attempt  to  escape  the  lia- 
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should  have  been  very  seldom  alluded 
to.» 

Jf7.  Federal  decisions  uHth  regard   to 
national  banks. 

In  some  of  the  provisions  of  the  con- 
g^ressional  statutes  by  which  the  powers 
of  national  banks  are  defined  (Act  of 
June  3,  1864  J  U.  S.  Rev.  Stat.  §§  5136, 
et  seq.,  Comp.  Stat.  1913,  §§  9661,  et  seq.) 
the  prohibition  against  engaging  in  cer- 
tain transactions  is  express;  in  others  it 
is  a  matter  of  implication.  But  the  doc- 
trine now  established  with  respect  to 
both  kinds  of  provisions  is  that  the  de- 
fendant in  an  action  brought  by  a  nation- 
al bank  upon  a  contract  is  not  entitled  to 
avail  himself  of  the  defense  that  it  is 
void  as  constituting  a  violation  of  the 
act,  the  theory  being  that  such  a  viola- 
tion is  a  matter  of  which  only  the  Feder- 
al authorities  can  take  advantage.  In 
other  words,  it  is  held  that,  ''where  the 


pirovisions  of  the  National  Banking  Act 
prohibit  certain  acts  by  banks  or  their 
officers,  without  imposing  any  penalty  of 
forfeiture  applicable  to  particular  trans- 
actions which  have  been  executed,  their 
validity  can  be  questioned  only  by  the 
United  States,  and  not  by  private  par- 
ties." ^  The  leading  case  with  regard  to 
this  doctrine  is  one  in  which  the  Su- 
preme Court  dissolved  an  injunction 
which  had  been  granted  by  a  Missouri 
jtt4ge  to  restrain  the  sale  of  real  prop- 
erty under  a  trust  deed  which  had  been 
assigned  to  a  bank  as  a  security  for  a 
loan  made  at  the  time  of  the  assignment. 
The  injunction  had  been  granted  upon 
the  ground  that,  as  the  transaction  was 
a  Idan  on  real  estate  security,  it  con- 
travened  the  implied  prohibition  of  the 
clause  of  the  statute  which  authorises 
the  loan  of  money  on  personal  security 
(§  6136).  But  the  Supreme  Court  took 
the  position  that,  even  if  it  should  be 


bility  thus  assumed  would  not  be  thought 
of.  There  is  no  reason  in  morals  or  law 
why  their  obligations  assumed  through  cor- 
porate action  should  not  be  equally  binding. 
If  they  have  assumed  unwarranted  corpo- 
rate power,  it  is  the  state  that  is  injured. 
It  is  not  for  them  to  take  advantage  of 
their  own  wrong  to  escape  the  obligations 
for  which  they  incorporated  themselves, 
and  which  they  formally  assumed,  and  in 
consideration  of  which  the  holders  of  these 
notes  and  bonds  invested  their  money. 
.  .  .  It  is  only  where  the  party  repudiat- 
ing the  contract  pays  for  what  it  has  had, 
and  returns  the  property  taken  under  the 
invalid  agreement,  that  the  other  party  will 
be  refused  relief.  .  .  .  The  power  pos- 
sessed by  the  hoard  of  directors  to  levy 
and  collect  assessments  is  vested  in  the 
receiver,  who  may  act  when  the  board 
fails  or  refuses,  as  in  this  case,  to  do  so. 
The  demurrer  is  overruled." 

In  Gorrell  v.  Home  L.  Ins.  Co.  (1894) 
11  C.  C.  A.  240,  24  U.  S.  App.  188,  63 
Fed.  371,  the  plea  of  ultra  vires  was  held, 
on  demurrer,  to  be  bad  in  an  action  brought 
upon  a  note  discounted  by  a  life  insurance 
company. 

See  also  St.  Avit  v.  Kettle  River  Co. 
(1914)  133  C.  C.  A.  76,  216  Fed.  872,  where 
ultra  vires  was  held  not  to  be  available 
as  a  defense  to  an  action  brought  by  a 
municipality  to  cancel  certain  hills  for  con- 
struction work  performed  by  the  claimant. 

In  Wallerstein  v.  Ervin  (1901)  50  C. 
C.  A.  129,  112  Fed.  124,  affirming  (1901) 
109  Fed.  135,  the  question  presented  for 
decision  was  whether  Ervin,  Page,  A  Com- 
pany, which  had,  in  pursuance  of  an  ultra 
vires  agreement,  become  a  partner  in  a 
firm  whose  liabilities  were  being  deter- 
mined in  bankruptcy  proceedings,  was  en- 
titled, as  against  other  creditors,  to  en- 
force a  claim  for  money  lent  to  the  firm. 
The  grounds  upon  which  this  question  was 
L..R.A.1917B. 


answered  in  the  negative  were  thus  stated: 
"These  transactions  were,  at  the  time  of 
the  adjudication  of  bankruptcy,  fully  ex- 
ecuted, and  the  appellant  could  not  avoid 
the  legal  consequences  of  what  it  bad  al- 
ready completely  done  by  showing  that  in 
so  doing  it  had  overstepped  the  ^unds  of 
its  lawful  authority.  The  trustee  in  bank- 
ruptcy did  not  seek  to  enforce  an  ultra 
vires  contract,  nor  to  compel  the  perform- 
ance of  any  of  its  provisions.  He  simply 
insisted  that  a  status  which  had  been  cre- 
ated by  what  had  actually  occurred  should 
not,  at  the  instance  of  a  party  to  its  crea- 
tion, and  to  the  prejudice  of  innocent  third 
parties,  be  utterly  ignored,  and  we  think 
that  in  sustaining  this  insistence  the  court 
below  was  clearly  right."  From  this  pas- 
sage it  is  clear  that  the  applicability  of  the 
principle  of  estoppel  as  between  the  lending 
and  borrowing  corporations  was  not  in- 
volved. But  the  court  cited,  amongst  the 
precedents  relied  upon,  two  Pennsylvania 
cases  which  proceeded  upon  that  principle. 

•  In  Oregon  R.  &  liTav.  Co.  v.  Oregonian 
R.  Co.  (1888)  130  XJ.  S.  1,  32  L.  ed.  837. 
9  Sup.  Ct.  Rep.  409,  reversing  (1886)  10 
Sawy.  472,  23  Fed.  232,  it  was  held  that 
the  partial  performance  of  an  ultra  vires 
lease  did  not  create  any  estoppel  against 
alleging  its  ultra  vires  character  as  a  de- 
fense to  an  action  for  rent  accruing  sub- 
sequently to  the  repudiation  of  the  con- 
tract. This  decision  was  followed  in  Ore- 
gon R.  &  Nav.  Co.  V.  Oregonian  R.  Co. 
(1889)  136  XT.  S.  646,  34  L.  ed.  552,  10 
Sup.  Ct.  Rep.  1072,  reversing  (1886)  27 
Fed.  277. 

1  Thompson  v.  St.  Nicholas  Nat.  Bank 
(1892)  146  XT.  S.  240,  36  L.  ed.  966,  15 
Sup.  Ct.  Rep.  66.  For  a  discussion  of  this 
case  (in  which  the  bank  was  the  defendant), 
see  §  70  of  the  monograph  appended  to 
Creditors'  Claim  &  Adjustment  Co.  v. 
Northwest  tx)an  &  T.  Co.  L.R.A.1917A,  737. 
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conceded  that  there  was  such  a  contra- 
vention, the  consequence  insisted  upon 
did  not  necessarily  follow.^  It  was  ob- 
served that  the  statute  did*  not  declare 
such  a  security  void,  but  was  silent 
upon  the  subject^  that,  if  Congress  so 
meant,  it  would  have  been  easy  to  say 
so ;  and  that  it  was  hardly  to  be  believed 
that  this  would  not  have  been  done  in- 
stead of  leaving  the  question  to  be  set- 
tled by  the  uncertain  result  of  litigation 
and  judicial  decision.'  After  citing  sev- 
eral cases  in  which  a  disregard  of  stat- 
utory prohibitions  had  been  held  not  to 
vitiate  the  contracts  of  parties,  but  only 
to  authorize  actions  by  the  government 
against  them,  the  court  sununed  up  its 
conclusions  as  follows:  ''We  cannot  be- 
lieve it  was  meant  that  stockholders,  and 
perhaps  depositors  and  other  creditors, 
should  be  punished  and  the  borrower  re- 
warded, by  giving  success  to  this  defense 
whenever  the  offensive  fact  shall  occur. 
The  impending  danger  of  a  judgment  of 
ouster  and  dissolution  was,  we  think,  the 
check,  and  none  other,  contemplated  by 
Congress.     That   has   been   always   the 


punishment  prescribed  for  the  wanton 
violation  of  a  charter,  and  it  may  be 
made  to  follow  whenever  the  proper 
public  authority  shall  see  fit  to  invoke 
its  application.  A  private  person  can- 
not, directly  or  indirectly,  usurp  this 
function  of  the  government.' ' '  The  ap- 
plication of  the  doctrine  thus  expounded 
manifestly  rendered  it  unnecessary  to 
refer  to  the  juristic  effect  of  the  circum- 
stance that  the  defendant  had  enjoyed 
the  benefits  of  the  contract.  But  this 
circumstance  was  adverted  to  as  an  ad- 
ditional ground  for  holding  the  action 
to  be  maintainable,  for  the  reason  that 
it  raised  an  estoppel  against  the  inter- 
position of  the  plea  of  ultra  vires.^  In 
this  point  of  view  the  decision  must  be 
regarded  as  one  which  committed  the 
court  to  an  adoption  of  the  principle  of 
estoppel,  and  in  fact  it  has  not  unfre- 
quently  been  cited  as  a  precedent  for 
that  principle.^ 

In  the  numerous  cases,  some  anterior 
and  others  subsequent  to  the  leading  one, 
the  former  of  the  two  grounds  upon 
which   it   was   based   has   usually  been 


•  Union  Nat.  Bank  v.  Matthews  (1878) 
98  U.  S.  621,  25  L.  ed.  188,  reversing 
Matthews  v.  Skinker  (1876)  62  Mo.  329,  21 
Am.  Hep.  425.  Miller,  J.,  dissented  on  the 
ground  that  the  statute  operated  so  as  to 
render  the  transaction  "void." 

*  In  Logan  County  Nat.  Bank  v.  Town- 
send  (1890)  139  U.  S.  67,  76,  35  L.  ed.  107, 
11  Sup.  Ct.  Rep.  496,  Mr.  Justice  Harlan, 
speaking  of  this  case^  said:  "The  decision 
went  upon  these  grounds:  that  the  bank 
parted  with  its  money  in  good  faith;  that 
the  question  as  to  the  violation  of  its  char- 
ter, by  taking  title  to  real  estate  for  pur- 
poses unauthorized  by  law,  could  bo  raised 
only  by  the  government  in  a  direct  pro- 
ceeding for  that  purpose;  and  that  it  was 
not  open  to  the  [original]  plaintiff  in  that 
suit,  who  had  contracted  with  the  bank, 
to  raise  any  such  question  in  order  to  de- 
feat the  collection  of  the  amount  loaned." 

"It  is  no  longer  open  to  controversy  that 
the  provisions  of  the  statutes  of  the  United 
States  forbidding  the  taking  of  real  estate 
security  by  a  national  bank,  for  a  debt 
coincidently  contracted,  do  not  operate  to 
make  the  security  void,  and  thus  enable 
the  individual  who  has  contracted  with  the 
bank  to  defeat  recovery,  but  simply  sub- 
jects the  bank  to  be  called  to  account  by 
the  government  for  exceeding  its  powers." 
Schuyler  Nat.  Bank  v.  Gadsden  (1903)  191 
U.  S.  451,  48  L.  ed.  258,  24  Sup.  Gt.  Rep. 
129. 

"Although  the  statute  by  elear  implica- 
tion forbids  a  national  bank  from  making 
a  loan  upon  real  estate,  the  security  is 
not  void,  and  it  cannot  be  successfully  as- 
sailed by  the  debtor  or  by  subsequent  mort- 
gagees because  the  bank  was  without  au- 
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thority  to  take   it;    and   the   disregard    of 

the  provisions  of  the  act  of  Congress  upon 

that   subject   only  lays  the  bank  open    to 

'  proceedings  by  the  government  for  exercis- 

'  ing  powers  not  conferred  by  law."     Buer- 

I  foot  T.   Farmers'  &  M.   Bank    (1910)    218 

I  U.  S.  281,  64  L.  ed.  1042,  31  Sup.  a.  Rep. 

14. 

In  Ripley  v.  Harris  (1872)  3  Biss.  199, 
Fed.  Gas.  No.  11,853  (decided  a  few  yestrs 
(before  the  Matthews  Case),  the  actual  rul- 
ing was  that,  when  the  point  that  a  secu- 
rity is  invalid  as  having  been  taken  in 
violation  of  the  statute  is  not  made  in 
the  pleadings^  it  will  not  be  acted  upon  l>y 
the  court,  although  disclosed  by  the  proofs. 
Here  the  court  apparently  assumed  tlie 
contract  to  be  void. 

4  The  court  quoted  the  following  state- 
ment in  Sedgwick  on  Statutory  &  Consti- 
tutional Law,  2d  ed.  p.  73:  '*Where  it  ia 
a  simple  question  of  capacity  or  authority 
to  contract,  arising  either  on  a  question 
of  regularity  of  organization  or  of  poinrer 
conferred  by  the  charter,  a  party  who  liaa 
had  the  benefit  of  the  agreement  cannot 
be  permitted  in  an  action  founded  on  it 
to  question  its  validity.  It  would  be  in 
the  highest  degree  inequitable  and  unjust 
to  permit  the  defendant  to  repudiate  a  eon- 
tract,  the  fruits  of  which  he  retains." 

B  See,  for  example.  First  Nat.  Bank  ^. 
Gillilan  (1880)  72  Mo.  77;  Buffalo  v.  Bal- 
com  (1892)  134  N.  Y.  632,  32  N.  E.  7; 
Mutual  Trust  Co.  v.  Stern  (1912)  235  Pa, 
202,  83  Atl.  614;  Texas  Western  R.  Co. 
V.  Gentry  (1888)  69  Tex.  625,  8  S.  W.  98; 
Logan  V.  Texas  Bldg.  &  L.  Asso.  (1894)  S 
Tex.  Civ.  App.  490,  28  S.  W.  141. 
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spedfied  as  the  tatio  dteidendi.  But  in 
none  of  them  has  the  propriety  of  ap- 
plying the  principle  of  estoppel  been 
questioned.* 


The  objections  to  which  the  doctrine 
explained  in  the  preceding  subsection  is 
open  are  these:  (1)  that  it  is  in  con- 
flict with  elementary  rule  of  law  that 


0  lioaas  iLot  made  on  ^'personal  seenr- 
itr*  <9  5136,  Comp.  Stat.  1913,  § 
9661). 

For  eases  in  which  money  lent  on  the 
security  of  real  estate  was  held  to  be  re- 
coTerable,  see  National   Bank  v.   Whitney 

(1880)  103  U.  S.  99,  26  L.  ed.  443;  Swope 
▼.  Leffingwell  (1881)  105  U.  S.  3,  26  L.  ed. 
939;    Fortier    v.   New    Orleans   Nat.   Bank 

(1884)  112  U.  S.  439,  28  L.  ed.  764,  6  Sup. 
Ct  Rep.  234;  Lyons  v.  Lyons  Nat.  Bank 

(1881)  19  Blatchf.  279,  8  Fed.  369. 

Pnrchaaii&K  a^d  boldlng  vp  real  es- 
tate for  purposes  net  speollled  1»7 
the  statute  (§  5137,  Comp.  8tat« 
1913,  §  9674). 

That  the  power  of  a  national  bank  to 
purchase  and  hold  real  estate  could  not  be 

Suestioned  by  a  private  party  was  held  in 
leynolds  v.  First  Nat.  Bank  (1884)  112 
17.  S.  406,  28  L.  ed.  733,  6  Sup.  C?t.  Rep. 
213;  Brown  v.  Schleier  (1902)  118  Fed. 
981,  55  C.  C.  A.  475  (rent  held  to  be  re- 
coverable under  a  lease  alleged  to  be  ultra 
vires  a  bank,  because  it  undertook  to  erect 
on  the  demised  premises  a  building  which 
it  did  not  contemplate  using  ''for  its  im- 
mediate accommodation  in  the  transaction 
of  its  business/'  but  did  intend  to  rent  in 
part  to  third  parties). 

In  Kansas  Valley  Nat.  Bank  t.  Rowell 
(1873)  2  Dill.  371,  Fed.  Oas.  No.  7,611,  the 
effect  of  a  ruling  in  a  foreclosure  suit 
brought  by  a  bank  was  merely  that  the 
mortgage,  being  valid  only  in  so  far  as  it 
seemed  a  debt  previously  due,  could  not 
be  reformed  in  respect  of  the  future  ad- 
vances stipulated  for. 

Interest  reoolTed  In  ezoeas  of  the  rate 
anthorixed  (g§  5107,  5198,  Ovmp. 
Stat.   1913,    §§   9758,  9759). 

In  Farmers*  &  M.  Nat.  Bank  v.  Dearing 
(1875)  01  U.  S.  29,  23  L.  ed.  196,  reversing 
(1875)  59  N.  Y.  659,  the  precise  point  de- 
termined was  that  the  only  effect  of  ac- 
cepting a  higher  rate  of  interest  than  that 
authorized  by  §  6198  was  the  forfeiture  of 
the  entire  interest.  The  doctrine  was  ap- 
plied in  Danforth  v.  National  State  Bank 
(1891)  17  L.R.A.  622,  1  C.  C.  A.  62,  3  U. 
G.  App.  7,  48  Fed.  271;  First  Nat.  Bank 
V.  Garlinghouse  (1872)  22  Ohio  St.  492, 
10  Am.  Rep.  751;  Bank  of  Cadiz  v.  Slem- 
mons  (1877)  34  Ohio  St  142,  32  Am.  Rep. 
384. 

For  a  case  in  which  an  action  was 
brought  to  recover  the  penalty  imposed  by 
§  6198  upon  a  bank  which  reserves  an  ex- 
oeesive  rate  of  interest,  see  National  Bank 
y.  Johnson  (1881)  104  U.  S.  271,  26  L.  ed. 
742. 

Itoani  in  ezoeii  of  anthorised  amount 
(g  5200,  Comp.  Stat.  1913,  §  9761). 

In  Union  Gold  Min.  Co.  v.  Rocky  Moun- 
tain Nat.  Bank  (1877)  96  U.  S.  640,  24 
L.R.A.1917B. 


L.  ed.  648,  1  Mor.  Min.  Rep.  432,  the  court 
said:  "We  do  not  think  that  public  policy 
requires,  or  that  Congress  intended,  that 
an  exoesfl  of  loans  beyond  the  proportion 
specified  should  enable  the  borrower  to 
avoid  the  payment  of  the  money  actually 
received  by  him."  Having  regard  to  the 
ratio  decidendi,  as  shown  in  the  above 
statement,  it  is  clearly  improper  to  rely 
on  the  case  as  a  precedent  for  the  principle 
of  estoppel,  as,  for  example,  in  Atlantic 
State  Bank  v.  Savery  (1880)  82  N.  Y.  291. 

In  Stewart  v.  National  Union  Bank 
(1869)  2  Abb.  (U.  S.)  424,  Fed.  Cas.  No. 
13,435,  where  a  creditors*  bill  was  dismissed 
as  to  the  defendant  bank,  Giles,  J., 
remarked  that  certain  loans  made  by  the 
three  banks  in  question,  although  they  were 
in  excess  of  the  amount  allowed  by  the 
act,  were  not  void,  and  that  if  the  banks 
were  then  in  court  seeking  to  recover  the 
same,  he  would  have  great  difficulty  in 
permitting  the  borrowers,  or  anyone  claim-, 
ing  through  them,  to  set  up  the  defense 
of  ultra  vires.  The  learned  judge  did  not 
state  the  grounds  upon  which  this  opinion 
was  based,  and  he  may  or  may  not  have 
had  in  mind  the  doctrine  afterwards  pro- 
pounded by  the  Supreme  Court.  The  prin- 
ciple upon  which  the  decision  was  actually 
based  was  "that,  where  the  contracts  are 
executed,  even  if  the  court  would  not  have 
enforced  them,  the  court  will  leave  the 
parties  where  it  finds  them,  giving  aid  or 
relief  to  neither." 

The  two  cases  above  cited  are  in  har- 
mony with  Shoemaker  v.  National  Bank 
(1869)  2  Abb.  (U.  S.)  416,  Fed.  Cas.  No. 
12.801;  Mutual  L.  Ins.  Co.  v.  Wilcox  (1878) 
8  Biss.  203,  Fed.  Cas.  No.  9,980;  Wyman 
V.  Citizens'  Nat.  Bank  (1887)  29  Fed.  734; 
The  Seattle  (1909)  96  C.  C.  A.  480,  170 
Fed.  284. 

Ifoana  made  ''on  the  seenrity  of  tlie 
■hare*'  of  the  bank  itaelf  (g  5201, 
Comp.  Stat.  1913,  §  9762). 

In  First  Nat.  Bank  v.  Stewart  (1882) 
107  U.  S.  676,  27  L.  ed.  592,  2  Sup.  Ct. 
Rep.  778,  an  action  brought  to  recover  the 
proceeds  of  shares  which  had  been  sold  by 
the  bank  at  the  expiration  of  the  time 
fixed  for  repayment  of  the  loan  for  which 
they  had  been  deposited  as  collateral  secu- 
rity was  held  not  to  be  maintainable  for 
reasons  thus  stated:  ''While  this  section 
in  terms  prohibits  a  banking  association 
from  making  a  loan  upon  the  security  of 
shares  of  its  own  stock,  it  imposes  no 
penalty,  either  upon  the  bank  or  borrower, 
if  a  loan  upon  such  security  be  made.  If, 
therefore,  the  prohibition  can  be  urged 
against  the  validity  of  the  transaction  by 
anyone  except  the  government,  it  can  only 
be  done  before  the  contract  is  executed, 
while  the  security  is  still  subsisting  in  the 
hands  of  the  bank.    It  can  then,  it  at  all. 
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no  action  can  be  maintained  upon  a  con- 
tract which  the  le^siature  has  pro- 
hibited either  expressly  or  by  implica- 
tion;''  (2)  that  it  cannot  be  reconciled 
with  the  general  theory  subsequently 
propounded  by  the  Supreme  Court  with 
regard  to  the  absolutely  void  quality  of 
ultra  vires  contracts  ;•  and  (3)  that  the 
decisions  based  upon  it  are  essentially 


inconsistent  with  the  oasea  in  whieh  the 
court,  proceeding  upon  that  theory,  has 
held  that  a  national  bank  cannot  be  held 
liable  on  a  contract  which  violates  the 
provisions  of  the  regulating  statute,  even 
though  the  complainant  has  performed  it 
on  his  side.' 

The  antinomy  indicated  by  the  second 
and  third  of  these  objections  may  per- 


be  invoked  to  restrain  or  defeat  the  en- 
forcement of  the  security.  When  the  con- 
tract had  been  executed,  the  security  sold, 
and  the  proceeds  applicKl  to  the  payment 
of  the  debt,  the  courts  will  not  interfere 
with  the  matter.  Both  bank  and  borrower 
are  in  such  case  equally  the  subjects  of 
legal  censure,  and  they  will  be  left  by  the 
courts  where  they  have  placed  themselves.*' 
It  is  apparent,  therefore,  that  the  question 
whether  the  section  of  the  statute  which 
was  under  review  should  be  construed  on 
the  same  footing  as  the  others  was  not 
explicitly  determined,  so  far  as  contracts 
not  fully  executed  on  both  sides  were  con- 
cerned. But  doubtless  this  question  will 
be  answerwl  in  the  affirmative  whenever  it 
is  presented.  The  decision  itself  was  fol- 
lowed in  First  Nat.  Bank  v.  I^nz  (1913) 
120  C.  C.  A.  271,  202  Fed.  117. 

Pnrehase  of  its  own  iharea  by  b»mk 
(g  6201). 

In  Lantry  v.  Wallace  (1901)  182  U.  S. 
536,  45  L.  ed.  1218,  21  Sup.  Ct.  Rep.  878, 
affirming  (1899)  38  C.  C.  A.  510.  97  Fed. 
865.  where  the  receiver  of  a  national  bank 
brought  suit  to  enforce  the  individual  lia- 
bility of  the  defendant  as  a  stockholder, 
defendant  contended  that  the  purchase  of 
the  stock  from  the  previous  holders  was 
not  simply  voidable,  but  was  absolutely 
void;  and  that,  consequently,  the  sale  to 
him  of  such  stock  was  void.  But  the  court 
was  of  the  opinion  that,  "when  the  viola- 
tion of  the  statute  has  occurred,  it  is  not 
a  matter  of  which  a  shareholder  can  com- 
plain in  order  that  he  may  be  relieved  from 
the  liability  attaching  to  him  as  a  share- 
holder, and  which  the  receiver  seeks  to  en- 
force under  the  orders  of  the  Comptroller." 

In  the  above  case  no  reference  was  made 
to  Burrows  v.  Niblack  (1898)  28  C.  C.  A. 
130,  53  C.  S.  App.  712.  84  Fed.  Ill,  where 
the  decision,  holding  the  receiver  of  a  na- 
tional bank  to  be  entitled  to  maintain  an 
action  to  recover  back  the  money  paid  for 
shares  of  the  bank's  own  stock  which  it 
had  bought  from  the  defendant,  proceeded 
upon  an  apparently  different  theory  con- 
cerning the  juristic  quality  of  a  purchase 
of  stock.  The  court  argued  thus:  "The 
principal  objections  urged  are  (1)  that  the 
validity  of  the  purchase  by  the  bank  of 
its  own  stock  can  be  questioned  only  by 
the  government;  (2)  that  the  alleged  lia- 
bility of  the  bank  for  the  return  of  the 
money  can  be  enforced  only  in  a  court  of 
equity;  and  (3)  that  a  tender  back  of  the 
shares  of  stock  purchased  was  essential  to 
the  right  of  recovery  of  the  price  paid. 
L.R.A.1917B. 


The  first  objection  is  based  upon  that  line 
of  decisions  of  which  illustrations  are 
found  in  Union  Nat.  Bank  v.  Matthews 
(1879)  98  U.  S.  621,  25  L.  ed.  188;  Na- 
tional Bank  v.  Whitney  (1880)  103  U.  S. 
99,  26  L.  ed.  443;  and  Thompson  v.  St. 
Nicholas  Nat.  Bank  (1892)  146  V.  8.  240, 
36  L.  ed.  956,  13  Sup.  Ct  Rep.  66;  but 
the  present  case,  as  we  think,  is  governed 
rather  by  the  principles  declared  in  Mc- 
Cormick  v.  Market  Nat.  Bank  (1897)  165 
TJ.  S.  538,  41  L.  ed.  817,  17  Sup.  Ct.  Rep. 
831,  and  California  Nat.  Bank  v.  Kennedy 
(1897)  167  U.  S.  362,  42  L.  ed.  198,  17 
Sup.  Ct.  Rep.  831,  where  the  line  of  cases 
mentioned  is  distinguished.  The  transac- 
tion here  in  question  was  not  a  purchase 
made  for  the  purpose  of  preventing,  or 
which  was  necessary  to  prevent,  loss  upon 
a  debt  previously  contracted,  but,  as  set 
forth,  it  was  a  bald  purchase  by  the  bank 
of  its  own  stock  for  cash,  and  necessarily 
involved  for  the  time  being  a  reduction  pro 
tanto  of  the  corporate  stock.  .  .  .  The 
purchase  was  outside  of  and  beyond  the 
powers  of  the  bank,  and  therefore,  as  a 
corporate  act.  was  void  from  the  begin- 
ning; and,  while  it  appears  from  the  agree- 
ment that  the  certificates  of  stock  were 
indorsed  in  blank,  and  delivered  to  the 
president  of  the  bank,  the  latter  did  not 
thereby  acquire,  nor  the  plaintiff  in  error 
part  with,  title  to  the  stock.*' 

ImeroAM    of    oayital    stock    <§    5805, 
Oomp.  Stat.  1913,  §  0767). 

Scott  V.  Deweeae  (1900)  181  U.  S.  202. 
46  L.  ed.  822,  21  Sup.  Ct  Rep.  685  (de- 
fendant held  liable,  as  shareholder,  to  cred- 
itors of  bank). 

7  In  Penn  v.  Bomman  (1882)  102  HI. 
523,  it  was  remarked  that  the  Supreme 
Court  of  the  United  States  had  "reached 
a  conclusion  which  was  believed  to  be  in 
direct  conflict  with  the  most  approved  text- 
books, and  to  be  opposed  to  an  almost 
unbroken  current  of  judicial  decisions  in 
this  country  and  England." 

s  See  especially  the  exposition  of  prinei- 
ples  in  the  opinion  delivered  by  Gray,  J., 
in  the  leading  case  of  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.  (1891)  139 
U.  S.  24,  36  L.  ed.  55,  11  Sup.  Ct.  Rep. 
478.  Some  extracts  from  this  opinion  are 
quoted  in  §§  24  and  68  of  the  monograph 
appended  to  Creditors'  Claim  &  Adjust- 
ment Co.  V.  Northwest  Loan  &  T.  Co. 
L.R.A.1917A,  749. 

9  See  §  70  of  the  monograph  referred  to 
in  note  8,  supra. 
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baps  be  accounted  for  by  the  fact  that 
the  doctrine  under  disenssion  was  enun- 
ciated during  a  period  when,  as  is  shown 
in  another  place,^^  the  Supreme  Court 
was  exhibiting  a  strong  tendency  to 
adopt  the  principle  that  a  corporation 
against  which  an  action  is  brought  upon 
a  contract  of  which  it  has  received  the 
benefits  is  estopped  from  alleging  its  in- 
validity as  a  defense.  But  the  serious 
difficulties  created  by  the  apparent  an- 
tagonism between  the  two  groups  of  the 
decisions  of  the  court  are  not  removed 
by  this  historical  explanation. 

13.  State   and   Federal   deoiMons   eoU 

laied. 

Some  of  the  decisions  of  state  courts 
anterior  to  the  leading  case  in  which  the 
Federal  Supreme  Court  defined  its  posi- 
tion ^  are   irreconcilable   with   the   doc- 


trine there  laid  down;^  others  are  in 
harmony  with  it.'  With  the  decisions 
belonging  to  the  latter  of  these  catego* 
ries  may  be  classed  a  few  in  which,  al- 
though they  were  decided  subsequently 
to  the  leading  case,  it  was  not  referred 
to.^  Such  decisions,  whether  consistent 
with  or  repugnant  to  the  rulings  of  the 
Federal  Supreme  Court  are,  it  is  obvious, 
merely  indicative  of  the  nature  of  the 
general  views  which  in  the  particular 
jurisdictions  prevaileul  with  respect  to 
the  right  of  a  corporation  to  maintain 
an  action  on  an  ultra  vires  contract  of 
which  the  defendant  has  received  the 
benefits. 

So  far  as  regards  the  cases  deter- 
mined with  reference  to  the  rulings  of 
the  Federal  Supreme  Court,  the  larger 
part  of  them  proceed  upon  the  broad 
ground  that,  as  the  construction  and  ef- 


10  See  §  68  of  the  monograph  referred  to 
in  note  8,  supra. 

1  See  note  1  to  the  preceding  section. 

«In  Fowler  v.  Scully  (1872)  72  Pa.  456, 
13  Am.  Rep.  699,  a  mortgage  of  real  estate 
was  held  to  be  nonenfOrceable  on  the  broad 
ground  that  it  was  void,  as  being  in  con- 
travention of  the  regulating  stetiite  (§ 
5137,  Comp.  Stat.  1913,  §  9674).  This  rul- 
ing was  followed  with  respect  to  the  same 
provision  in  Woods  v.  People's  Nat.  Bank 
(1876)  83  Pa.  67. 

In  Fridley  v.  Bowen  (1877)  87  HI.  151, 
it  was  held  that  a  mortgage  taken  by  a 
national  bank  to  seeure  a  present  loan  was 
void,  as  being  by  implication  prohibited  by 
§  6137  of  the  act.  This  ruling  was  ex- 
plicitly disapproved  in  Penn  v.  Bornman 
(1882)  102  HI.  523. 

In  Conklin  ▼.  Second  Nat.  Bank  (1871) 
45  N.  T.  655,  the  ratio  decidendi  was  that 
no  lien  could  be  acquired  on  stock  which 
the  bank  had  taken  as  security  for  a  loan 
in  contravention  of  §  35  of  the  act  (U.  S. 
Rev.  Stat.  §  5201,  Comp.  Stat.  1913,  §  9762). 

In  Crocker  v.  Whitney  (1877)  71  N.  Y. 
161,  a  mortgage  was  held  to  be  nonenforce- 
able,  because  it  was  not  given  to  secure  a 
pre-existing  indebtedness,  and  was  there- 
fore in  violation  of  8  28  of  the  act  (U.  8. 
Rev.  Stat.  §  6137).  The  court  followed 
Fowler  v.  Scully  (Pa.)  supra,  and  applied 
the  general  rule  of  law  that  contracts  pro- 
hibited by  the  legislature  arc  void.  This 
decision  was  reversed  in  (1880)  103  U.  S. 
99,  26  L.  ed.  443. 

In  First  Nat.  Bank  v.  Pierson  (1877) 
24  Minn.  140,  31  Am.  Rep.  341,  an  action 
on  a  note  of  which  the  bank  was  the  trans- 
feree was  held  not  to  be  maintainable,  be- 
<»use  it  had  been  purchased,  not  discounted. 
This  decision  was  overruled  in  Merchants* 
Nat.  Bank  v.  Hanson  (1884)  33  Minn.  40, 
63  Am.  Rep.  6.  21  N.  W.  849. 

» In  Union  Gold  Min.  CJo.  v.  Rocky  Moun- 
tain Nat.  Bank  (1872)  1  Colo.  631,  it  was 
held,  on  demurrer  to  a  plea,  that  an  action 
I^R.A.1917B. 


was  maintainable  to  recover  a  loan  exceed- 
ing the  authorized  amount  (§  5200,  Comp. 
Stat.  1913,  §  9761).  On  a  later  appeal 
of  this  case,  it  was  laid  down  that  (Con- 
gress did  ''not  intend  that  an  excess  of 
loans  beyond  the  proportion  specified  should 
enable  the  borrower  to  avoid  the  payment 
of  the  monej'  actually  received  by  him." 
(1873)  2  Colo.  248.  This  judgment  was 
affirmed    by    the    Federal    Supreme    Court 

(1877)  96  U.  S.  640,  24  L.  ed.  648,  1  Mor. 
Min.  Rep.  432.  See  note  6  to  preceding 
section^ 

In  Allen  v.  First  Nat.  Bank  (1872)  23 
Ohio  St.  97,  the  ratio  decidendi  was  an 
assumed  distinction  between  ultra  vires 
and  illegal  acts.     See  §  46,  infra. 

In  O'Hare  v.  Second  Nat.  Bank  (1874) 
77  Pa.  96,  the  fact  that  the  maker  of  the 
note  sued  upon  was  indebted  to  the  bank 
in  excess  of  one  tenth  of  ita  capital  was 
held  not  to  be  a  good  defense,  for  the  rea- 
son that  this  limi&tion  (§  5200)  was  mere- 
ly "intended  as  a  general  rule  for  conduct- 
ing the  business  of  the  bank,''  and  that  it 
was  evidently  not  the  intention  of  Congress 
to  declare  the  securities  taken  by  the  bank 
to  be  illegal.  This  decision  was  followed 
with  regard  to  the  same  provision  in  Blv 
V.  Second  Nat.  Bank  (1876)  79  Pa.  453 
(where  the  opinion  of  the  trial  judge  was 
adopted  by  the  supreme  court) ;  and  Ste- 
phens V.  Monongahela  Nat.  Bank  (1878) 
88  Pa.  157,  32  Am.  Rep.  438. 

4  In  National  Pemberton  Bank  v.  Porter 

(1878)  126  Mass.  333,  28  Am.  Rep.  237, 
and  Atlas  Nat.  Bank  v.  Savery  (1879)  127 
Mass.  75,  where  the  fact  that  the  statute 
had  been  violated  by  the  purchase  of  the 
notes  sued  upon  was  held  not  to  be  a  bar 
to  recovery,  the  doctrine  invoked  was  es- 
sentially different  from  that  which  is  em- 
bodied in  the  Federal  cases.  See  §  38, 
infra. 

In  Farmers*  Nat.  Bank  v.  Robinson 
(1898)  59  Kan.  777,  63  Pac.  762,  where  the 
transaction  under  review  violated  U.  8.  Rev. 
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feet  of  the  National  Bank  Act  are  es*  | 
sentially  Federal  questions,  the  decisions 
of  that  court  concerning  those  questions 
are  absolutely  and  in  every  respect  con- 
trolling in  state  courts.*  This,  it  may 
be  assumed,  was  the  principle  taken  for 
granted  in  all  the  cases  in  which  the 
state  courts  have  avowedly  followed  the 
decisions  of  the  Supreme  Court.^ 

Stat.  §  3477,  Comp.  Stat.  1913,  §  6383,  pro- 
hibiting the  assignment  of  claims,  the  speci- 
fied ratio  decidendi  ^as  the  defendant's  re- 
ceipt of  the  benefits  of  the  contract. 

In  Union  Nat.  Bank  v.  Hunt  (1879)  7 
Mo.  App.  42,  the  court,  referring  to  the 
provision  which  prohibits  a  national  bank 
from  lending  money  on  the  security  of  its 
own  shares,  observed  that,  even  if  the  act 
was  intended  to  prohibit  the  bank  from 
holding  its  own  stock  as  collateral  security 
for  the  price  of  stock  which  it  had  pre- 
viously purchased  to  prevent  loss  upon  a 
debt,  and  afterwards  sold,  this  "would  not 
make  the  contract  of  sale  void,  or  pre- 
vent the  bank  from  recovering  upon  the 
note.  An  abuse  of  its  corporate  powers 
might  be  a  reason  for  punishing  the  bank, 
but  would  be  no  sufficient  reason  for  not 
enforcing  this  contract  in  the  interest  of  the 
creditors  of  the  bank."  The  failure  of  the 
court  to  cite  Union  Nat.  Bank  v.  Matthews 
is  possibly  due  to  the  fact  that  it  had  not 
yet  been  reported.  But  this  explanation 
will  not  account  for  the  omission  of  the 
supreme  court  to  advert  to  that  case  in 
its  affirming  judgment,  delivered  ^  three 
years  afterwards.  See  76  No.  439,  where 
the  opinion  of  the  court  of  appeals  was 
adopted  in  toto. 

In  Wroten  v.  Armat  (1879)  31  Gratt. 
(Va.)  228,  which  involved  the  question 
whether  a  deed  of  trust  executed  to  a 
national  bank  was  entitled  to  priority 
over  a  deed  of  trust  executed  to  another 
party,  the  court,  without  referring  to  the 
leading  case  of  Union  Nat.  Bank  v.  Mat- 
thews, which  had  been  decided  during  the 
preceding  year,  laid  it  down  that,  even 
though  tlie  act  of  Congress  had  plainly  pro- 
hibited a  bank  organized  under  it  to  take 
a  deed  of  trust  or  mortgage  to  secure 
a  loan  in  any  case,  or  had  made  it  penal  to 
do  so,  it  did  not  follow  that  the  deed  or 
mortgage  in  such  case  would  be  void,  and 
that  the  borrower  would  be  entitled  to  have 
the  money  loaned  and  at  the  same  time 
to  hold  on  to  the  property  which  he  stipu- 
lated to  give  or  to  pledge  for  its  security. 

5  In  Penn  v.  Bornman  (1882)  102  HL  523, 
the  "paramount  authority"  of  those  deci- 
sions was  conceded  in  general  terms.  See 
also  Voltz  V.  National  Bank  (1896)  158 
HI.  532,  30  L.R.A.  155,  42  N.  E.  69,  where 
this  expression  of  opinion  was  approved. 

In  Merchants*  Nat.  Bank  v.  Hanson 
(1884)  33  Minn.  40,  63  Am.  Rep.  5,  21  N. 
W.  849,  the  court  overruled  First  Nat,  Bank 
v.  Pierson  (1877)  24  Minn.  140,  31  Am. 
Rep.  341,  as  being  inconsistent  with  the 
Federal  decisions  of  a  later  date.  As  to 
L..R.A.1917B. 


A  qualified  rule  of  the  following  tenor 
has  also  been  propounded:  ^This  eoiirt 
would  unquestionably  be  bound  to  fol- 
low the  holding  of  the  Supreme  Court 
of  the  United  States  as  to  the  powers  of 
national  banks, — this  is  strictly  a  Fed- 
eral  question.  But,  on  the  other  hand, 
upon  the  question  of  the  effeet  or  appli- 
cation of  such  holding  as  a  defense  in 

the  present  judicial  position  in  Minnesota^ 
however,  see  note  7,  infra. 

"State  courts  must  yield  to  the  decisions 
of  the  Supreme  Court  of  the  United  States, 
construing  the  powers  of  national  banks 
under  the  National  Banking  Act.*'  First 
Nat.  Bank  v.  American  Nat.  Bank  (1903) 
173   Mo.   153,  72  S.  W.   1069. 

In  Graham  v.  National  Bank  (1880)  32 
N.  J.  £q.  804,  the  court  based  its  decision 
on  a  judgment  of  the  Federal  Supreme 
Court  which  had  "authoritatively  deter- 
mined the  validity  of  mortgages  like  the 
one  in  controversy." 

*In  the  following  cases  the  right  of  ac- 
tion was  affirmed,  except  where  it  is  other- 
wise stated.  They  are  classified  under  the 
same  heads  as  those  tabulated  in  note  6 
to  the  preceding  section. 

Loans  not  niade  on  personal  aoeiurity 
(g  5136,  Comp.  Stat.  1913,  §  9661). 

For  cases  in  which  money  lent  on  the 
security  of  real  estate  was  held  to  be 
recoverable,  see  Warner  v.  De  Witt  Co. 
Nat.  Bank  (1879)  4  lU.  App.  305;  First 
Nat.  Bank  v.  Elmore  (1879)  52  Iowa,  541, 
3  N.  W.  547;  SUte  Nat.  Bank  v.  Flathers 
(1893)  45  La.  Ann.  75,  40  Am.  St.  Rep. 
216,  12  So.  243;  Dresser  v.  Traders'  Nat. 
Bank  (1^95)  165  Mass.  120,  42  N.  E.  567; 
Fifth  Nat.  Bank  v.  Pierce  (1898)  117  Midu 
376,  75  N.  W.  1058;  George  v.  Somerviile 
(1899)  163  Mo.  7,  54  S.  W.  491;  First  Nat. 
Bank  v.  Grosshans  (1901)  61  Neb.  575,  85 
N.  W.  542;  Graham  v.  National  Bank 
(1880;  Err.  &  App.)  32  N.  J.  Eq.  804;  Slade 
V.  Squier  (1909)  133  App.  Div.  666,  118 
N.  Y.  Supp.  278;  Oldham  v.  First  Nat. 
Bank  (1881)  85  N.  C.  240;  First  Nat.  Bank 
V.  Messner  (1913)  25  N.  D.  263,  141  N.  W. 
999  (doctrine  applied  in  action  in  which  it 
was  sought  to  hold  a  bank  cashier  per- 
sonally liable  for  releasing  for  less  than 
its  face  value  a  debt  owed  to  the  bank); 
Winton  v.  Little  (1880)  94  Pa.  64. 

For  a  case  in  which  money  lent  on  the 
security  of  personal  property  was  held  to 
be  recoverable,  see  Smith  v.  First  Nat. 
Bank  (1895)   45  Neb.  444,  68  N.  W.  796. 

Pnrohaae  of  bills,  notes,  oto^  out  of 
the  ordinary  oonrse  of  banking  bna- 
ineas  (§  5136,  Comp.  Stat.  1913,  § 
9661). 

Pi-escott  Nat.  Bank  v.  Butler  (1893)  157 
Mass.  648,  32  N.  E.  909;  Merchants'  Nat. 
Bank  v.  Hanson  (1884)  33  Minn.  40,  53 
Am.  Rep.  6,  21  N.  W.  849,  overruling  First 
Nat.  Bank  v.  Pierfion  (1877)  24  Minn.  140, 
31  Am.  Rep.  341,  which  had  been  decided 
before    the    leading    Federal    cases;    First 
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a  given  case  properly  brought  in  the 
state  court,  this  court  may  properly  fol- 
low its  own  decisions^  even  when  differ- 
ing from  the  decisions  of  the  Federal 
courts.  Such  questions  are  not  Federal 
questions."  "^  The  distinction  thus  taken 
is  certainly  a  very  fine  one,  to  say  the 
least.  It  would  appear  to  be  somewhat 
anomalous  to  assert  that  certain  prece- 
dents may  be  controlling  with  regard  to 
the  main  question  of  the  nature  and  ex- 
tent of  corporate  powers,  and  at  the 
same  time  not  controlling  with  regard  to 
the  availability  of  a  defense,  the  efficacy 
of  which  must,  in  the  final  analysis,  de- 


pend upon  the  manner  in  which  that 
quesUon  is  answered. 

In  the  ease  cited  in  the  footnote,  the 
authority  of  the  Federal  decisions  re- 
viewed in  this  section  was  fully  recog- 
nized, but  they  were  not  followed  for  the 
reason  that,  in  the  opinion  of  the  court, 
the  rights  of  the  parties  to  the  premises 
were  determinable  with  reference  to  cer- 
tain other  Federal  decisions.* 

It  is  well  settled,  that,  in  dealing  with 
statutory  provisions  regarding  state 
banks,  which  are  similar  to  those  of  the 
National  Bank  Act,  state  courts  are  not 
bound  to  follow  the  Federal  decisions  re- 


Nat.  Bank  v,  Gillilan  (1880)  72  Me.  77; 
First  Nat.  Bank  y.  Smith  (1896)  8  S.  D. 
7,  (Mi  N.  W.  437. 

Purchasing  amd  holding  of  roal  offtate 
for  pnrpoaes  not  specified  by  the 
statute  (§  5137,  Comp.  Stat.  1913, 
§  9674). 

Hennes87  ^-  S^*  I^&ul  (1893)  54  Minn. 
219,  65  N.  W.  1123  (certificate  of  tax  sale 
purchased  by  bank  was  held  to  be  a  valid 
lien  on  the  land);  Minneapolis  Threshing 
Mach.  Co.  V.  Jones  (1906)  95  Minn.  127, 
103  N.  W.  1017;  Thornton  v.  National  Exch. 
Bank  (1879)  71  Mo.  221;  Buchanan  v.  Saun- 
ders County  Nat.  Bank  (1903)  4  Neb. 
<Unof.)  410,  94  N.  W.  631  (statute  alleged 
to  be  contravened  by  the  bank's  having 
taken  an  assignment  of  a  foreclosure  de- 
cree as  a  speculation) ;  Fanners  Deposit 
Nat.  Bank  v.  Western  Pennsylvania  Fuel 
Ck).  (1906)  215  Pa.  115,  114  Am.  St.  Rep. 
949,  64  Atl.  374  (rent  held  to  be  recoverable 
under  lease  alleged  to  be  ultra  vires  the 
bank,  because  it  undertook  to  erect  on  the 
demised  premises  a  building  which  it  did 
not  contemplate  using  for  its  immediate  ac- 
commodation in  the  transaction  of  its  busi- 
ness). 

Interest  reserred  in  esoesa  of  the  rate 
authorised  (§g  5197,  5198,  Oomy. 
Stat.  1913,  §§  9758,  9759). 

In  Union  Nat.  Bank  v.  Louisville,  N.  A. 
&  C.  R.  Co.  (1893)  145  III.  208,  34  N.  E. 
135,  the  court,  without  referring  at  all  to 
the  Federal  decisions,  held  that  no  action 
could  be  maintained  on  the  contract.  But 
this  ruling  is  inconsintent  with  the  more 
recent  Voltz  Case  cited  below. 

Xioans  In  eseess  of  authorised  aaioiimt 
<§  5200,  Oomp.  Stat.  1913,  §  9761). 

Voltz  V.  National  Bank    (1895)    158  lU. 

632,  30  L.R.A.  155,  42  N.  E.  69,  affirming 

(1895)  67  111.  App.  360;  Mills  County  Nat. 

Bank   (1887)   72  Iowa,  15,  2  Am.  St.  Rep. 

228,   33  N.  W.   341;   Maryland  Trust   Co. 

V.    National    Mechanics    Bank    (1906)    102 

Md.  608,  63  Atl.  70;  Corcoran  v.  Batchelder 

(1888)  147  Mass.  541,  18  N.  E.  420;  Smith 

T.  First  Nat.  Bank  (1896)  45  Neb.  444,  63 

N.  W.  796;   Portland  Nat.  Bank  v.  Scott 

(1891)  20  Or.  421,  26  Pac.  276. 

L.R.A.1917B. 


Iioaas  atade  **oii  the  aeoaritj  of  the 
■hares'*  of  the  hanh  <§  5S01,  Oomp. 
Stat.  1918,  §  9762). 

Walden  Nat.  Bank  v.  Biroh  (1891)  130 
N.  Y.  221,  14  LJR.A.  211,  29  N.  B.  127  (ac- 
tion  to  recover  from  sureties  of  cashier 
the  value  of  share  converted  by  him) ; 
Chapin  v.  Merchants'  Nat.  Bank  (1888;  Sup. 
Ct.)  14  N.  Y.  S.  R.  272. 

Traaaaotioas  in  respeet  of  whieh  the 
statate  Is  sllemt. 

In  National  Bank  v.  Burr  (1882)  27  Hun 
(N.  Y.)  109  (for  earlier  appeal,  see  (1878) 
15  Hun,  51),  the  plaintiff  bank  had  re- 
ceived a  note  with  the  view  of  having  it 
discounted  by  another  bank,  and  unlawfully 
charged  for  its  indorsement  a  commission 
of  5  per  cent  per  annum.  After  the  in- 
strument had  been  so  discounted,  it  came 
again  into  the  pjalntifTs  possession.  Held, 
that  the  unlawful  agreement  did  not  af- 
fect the  title  of  the  bank  to  the  note,  and 
that  an  action  was  maintainable  thereon. 
The  court  said:  "The  government  granting 
the  charter  must  interfere  for  acts  of  a 
bank  in  excess  of  its  powers.  The  laws 
relating  to  state  and  national  banks  are 
the  same." 

7  Security  Nat.  Bank  v.  St.  Croix  Power 
Co.  (1903)  117  Wis.  217,  94  N.  W.  74.  This 
statement  was  quoted  in  Hunt  v.  Hauser 
Malting  Co.  (1903)  90  Minn.  282,  96  N.  W. 
85,  where,  however,  its  apparent  inconsis- 
tency with  what  was  said  in  the  earlier 
Minnesota  case.  Merchants'  Nat.  Bank  v. 
Hanson  (1884)  33  Minn.  40,  53  Am.  Rep. 
6,  21  N.  W.  849,  was  not  adverted  to. 

>  Buffalo  German  Ins.  Co.  v.  Third  Nat. 
Bank  (1900)  162  N.  Y.  163,  48  UELA.  107, 
56  N.  £.  521.  There  the  action  held  to  be 
maintainable  was  brought  to  obtain  a  judg- 
ment directing  the  defendant  to  transfer 
upon  its  books  to  the  plaintiff  450  shares 
of  its  capital  stock,  which  stood  in  the 
name  of  one  Levi,  who.  had,  some  years  pre- 
viously, pledged  them  with  the  plaintiff  to 
secure  the  payment  of  his  promissory  notes 
for  moneys  loaned.  The  defendant  claimed 
a  lien  upon  the  stock  by  force  of  a  state- 
ment printed  upon  the  face  of  the  cer- 
tificates to  the  effect  that  "no  transfer  of 
the  stock  of  this  association  shall  be  made 
without  the  consent  of  the  board  of  direc- 
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lating  to  that  act.^  But  it  is  oonceded 
that  those  decisions  possess  a  strongly 
persuasive  authority.*®  Having  regard 
to  a  familiar  principle  of  statutory  con- 
struction, it  would  seem  that  the  reasons 


for  deferring  to  th«m  are  well  nigh  con- 
clusive, when  it  appears  that  the  state 
act  was  intentionally  modeled  upon  the 
Federal  one.  They  have  even  been  fol- 
lowed in  cases  involving  the  remedial 


tors,  by  any  stockholder  who  shall  be  liable 
to  the  association,  either  as  principal  debtor 
or  otherwise,  which  liability  shall  be  a  lien 
upon  the  said  stock  and  all  profits  thereof 
and  dividends."  The  essential  question  in- 
volved was,  therefore,  whether  the  lien 
so  reserved  by  the  bank  was  valid  as 
against  the  pledgeor  and  third  parties.  The 
grounds  upon  which  it  was  considered  that 
this  question  should  be  answered  in  the 
negative  were  thus  stated:  "The  bank  being 
prohibited  from  loaning  moneys  upon  the 
security  of  its  own  shares  of  capital  stock, 
it  is  difficult  to  understand  upon  what  legal 
principle  it  could  .claim  the  right  to  an 
equitable  lien.  The  appellate  division,  in  an 
opinion  which  was  concurred  in  by  the  ma- 
jority of  the  justices  of  that  court,  thought 
that,  as  the  question  was  one  which  arose 
under  a  Federal  law,  it  should  be  gov- 
erned in  its  determination  by  the  decisions 
of  the  Supreme  Federal  Court,  and  that  the 
more  recent  ones  had  established  a  eon- 
troUing  doctrine  that  a  contract  made  in 
contravention  of  any  provision  of  the  Na- 
tional Banking  Act  is  not,  in  the  absence 
of  any  declaration  to  that  effect,  void,  or 
incapable  of  enforcement.  .     .     Hence, 

it  was  deemed  to  follow  that,  in  the  present 
case,  the  bank's  claim  to  be  entitled  to  an 
equitable  lien,  though  against  a  purchaser 
for  value  and  in  good  faith  of  its  shares  in 
the  market,  must  be  allowed,  and  any  of- 
fense against  the  Banking  Act  involved 
must  be  left  to  governmental  cognizance. 
1  believe  this  conclusion  to  be  fallacious, 
and  that  the  rcaBoning  of  the  learned  jus- 
tices below  is  without  regard  to  the  dis- 
tinction which  exists  between  those  oases  in 
their  facts  and  in  the  principle  underlying 
their  decision,  and  the  earlier  cases  which 
construed  the  National  Banking  Acts  and 
declared  the  doctrine  that  loans  by  bank- 
ing association  to  their  stockholders  do  not 
give  a  lien  to  the  bank  upon  their  stock. 
First  Nat.  Bank  v.  Lanier  (1870)  11  Wall. 
(XT.  S.)  369,  20  L.  ed.  172;  Bnllard  v.  Na- 
tional Eagle  Bank  (1873)  18  Wall.  (U.  S.) 
594,  21  L,  ed.  925.  I  am  quite  unable  to 
agree  in  the  view  that  these  earlier  cases 
have  been  overruled,  or  their  doctrine  re- 
fused credif,  by  the  later  cases  which  are 
relied  upon  for  the  defendant.  If  we  as- 
sume the  existence  of  a  contract  between 
the  defendant  bank  and  Levi  (and  all  we 
know  of  it  is  the  testimony  of  the  presi- 
dent of  the  defendant  as  to  a  conversation 
with  Levi,  in  which  he  said  the  bank  could 
consider  the  stock  in  his  safe  as  collateral 
for  his  loans),  it  was  executory  in  its  nature 
as  long  as  the  stock  remained  in  his  pos- 
session, and  until  it  was  in  fact  pledged 
to  the  bank  by  a  delivery.  Possession  is  of 
the  essence  of  a  pledge,  in  order  to  raise 
L.R.A.1917B. 


a  privilege  against  third  persons.  Casey  v. 
Cavaroc  (1878)  96  XT.  S.  467,  24  L,  ed. 
779;  Wilson  v.  Little  (1849)  2  K.  Y.  443, 
51  Am.  Dec.  307.  ...  If  the  case  had 
been  one  where  the  bank,  not  regarding  the 
prohibition  of  the  Banking  Act,  had  taken 
from  Levi  his  certificates  of  stock  as  col- 
lateral security  for  the  payment  of  any 
indebtedness  which  he  had  incurred,  or 
might  incur,  and  had  realized  upon  them 
for  application  upon  his  debt,  it  might  well 
be  that  it  would  not  lie  in  his  mouth,  or 
anyone  claiming  under  him,  to  assert  the 
illegality  of  the  transaction.  The  cas4^ 
would  then  resemble  more  the  cases  of 
Union  Nat.  Bank  v.  Matthews  (1879)  98 
U.  S.  621,  25  L.  ed.  188.  or  First  Nat.  Bank 
V.  Stewart  (1882)  107  U.  S.  676,  27  L.  ed. 
592,  2  Sup.  Ct.  Rep.  778.  If  the  bank  had 
violated  the  law,  it  laid  itself  open  to  pro- 
ceedings on  the  part  of  the  government, 
and  the  courts  might  leave  the  parties 
where  they  were,  and  might  decline  to  in- 
terfere to  benefit  the  borrower  to  the  preju- 
dice of  the  stockholders  and  creditors. 
There  is  no  conflict  between  the  Lanier 
and  BuUard  Cases  and  the  ^latthews  Case 
and  the  AAliitney  Case  (1880)  103  U.  S. 
99,  26  L.  ed.  443.  Each  class  is  distinct, 
and  its  doctrine  is  controlling  where  the 
principle  involved  is  the  same.  It  is  one 
thing  if  the  contract  has  been  executed  and 
to  avoid  it  would  be  to  deplete  the  assets  of 
the  bank  to  tlie  amount  represented  by  the 
contract;  it  is  quite  another  thing  where 
the  bank  is  seeking  to  create  a  lien  upon  an 
implied  executory  contract,  or  a  security 
where  it  has  none,  and  where  it  admits  it 
has  none,  in  the  face  of  the  statute,  which 
provides  that  it  shall  not  have  such  a  lien 
or  take  such  a  security."  In  Nicollet  Nat. 
Bank  v.  City  Bank  (1887)  38  Miiui.  85,  8 
Am.  St.  Kep.  643,  35  N.  W.  577,  the  Lanier 
and  Bullard  Cases  were  followed  in  a  case 
involving  the  effect  of  a  state  enactment 
corresponding  to  §  5201  of  the  Federal  act. 

9Penn.v.  j^ornman  (1882)  102  Dl.  523; 
Hunt  V.  Hauser  Malting  Co.  (1903)  90 
Minn.  282,  96  N.  W.  85. 

Win  Nelson  v.  Leiter  (1901)  190  IlL  414, 
83  Am.  St.  Rep.  142.  60  N.  £.  851,  affirming 
(1901)  93  111.  App.  176,  a  provision  virtu- 
ally identical  with  the  section  of  the 
National  Bank  Act  which  defines  the  per- 
missible amount  of  debt  that  may  be  con- 
tracted by  a  national  bank  was  construed 
in  the  same  manner  as  that  section.  But 
in  this  instance  the  propriety  of  following 
the  Federal  decisions  was  indicated  by  the 
circumstance  that  the  state  legislature  had, 
by  adopting  the  words  of  the  congressional 
act,  signified  its  intention  that  the  decisions 
concerning  it  should  also  be  adopted  as  con- 
trolling. 
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rights  of  corporations  organized  for  pur- 
poses other  than  that  of  banking. ^^ 
But  it  seems  to  be  open  to  question 
whether  it  is  justifiable  to  treat  them  as 
precedents  in  a  case  of  this  description, 
unless  the  court  to  which  it  is  presented 
is  one  of  those  which  accept  the  princi- 
ple of  estoppel. 

19.  Alabama. 

In  an  early  case  which  turned  upon 
the  meaning  of  a  clause  in  the  charter  of 
the  plaintiff  bank  to  the  effect  that  it 
should  ''not  be  lawful"  for  it  to  discount 
a  bill  of  exchange  for  a  larger  sum  than 
that  specified,  it  was  held  that  an  action 
would  lie  on  the  instrument  itself.  But 
the  ratio  decidendi  was  that  this  pro- 
vision should  be  construed  as  being 
merely  directory,  and  consequently  did 
not  operate  so  as  to  render  the  contract 
void;  that  is  to  say,  the  rule  prescribed 
in  this  instance  by  the  l^islature  was 
regarded  as  being  outside  the  category 
of  thos9  ''which  cannot  be  transcended, 
and  the  observance  of  which  is  essential 
to  the  validity  of  the  contracts"  of  a 
corporation.*  Having  regard  to  the 
facts  involved,  and  to  the  special  ground 


assigned  for  the  eonclusion  arrived  at, 
this  case  may  reasonably  be  regarded  as 
indicating  that  at  the  date  when  it  was 
decided  the  court  was  of  opinion  that,  as 
a  general  rule,  a  contract  which  a  cor- 
poration was  forbidden  to  enter  into  was 
void  in  such  a  sense  that  no  action  could 
be  maintained  upon  it  even  though  its 
benefits  had  been  received  by  the  defend- 
ant. That  the  same  doctrine  would  have 
been  applied  also  with  respect  to  a  con- 
tract which  was  invalid  as  being  merely 
not  authorized  may  apparently  be  in- 
ferred from  the  consideration  that  the 
ease  belongs  to  a  period  during  which  it 
had  not  yet  been  suggested  in  any  juris- 
diction that  the  remedial  rights  in  re- 
spect of  expressly  prohibited  and  of  un- 
authorized transactions  were  different. 
See  §  15  of  the  monograph  appended  to 
Creditors'  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.1917A, 
737. 

Some  later  cases  proceeded  upon  the 
broad  ground  that  ultra  vires  contracts 
are  not  enforceable,  no  allusion  being 
made  to  the  circumstance  that  the  other 
parties  had,  as  a  matter  of  f act,  received 
the  benefits  of  the  contracts  in  question.* 


ilOhkflFee  v.  Middlesex  R.  Co.  (1888)  146 
Mass.  224,  16,  N.  E.  34  (payment  of  rail- 
road bonds  in  hands  of  insurance  company 
cannot  be  resisted  by  the  railroad  company 
on  the  ground  that  the  insurance  company 
was  not  authorized  to  invest  its  money  in 
such  securities) ;  Butterworth  v.  Kritzer 
Mill.  Co.  (1897)  115  Mich.  1,  72  X.  W.  990; 
Washington  L.  Ins.  Co.  v.  Clason  (1900) 
1 62  N.  Y.  305,  56  N.  E.  756. 

In  Bond  v.  Terrell  Cotton  A  Woolen  Mfg. 
Co.  (1891)  82  Tex.  309,  18  S.  W.  691,  the 
court  observed :  "It  appears  to  be  the  settled 
rule  arid  doctrine  of  our  highest  tribunal 
that  the  benefited  party  to  a  contract  execu- 
ted by  a  corporation  shall  be  held  estopped 
from  resisting  the  demand  of  a  corpora- 
tion founded  upon  such  contract,  even 
though  by  the  statutory  charter  of  the 
corporation  it  is  by  clear  implication  for- 
bidden to  enter  into  the  contract.  National 
Bank  v.  Whitney  (1880)  103  U.  S.  99,  26  L. 
cd.  443;  Swope  v.  Leffingwell  (1882)  105 
U.  S.  3,  26  L.  ed.  939;  Reynolds  v.  First 
Nat.  Bank  (1884)  112  U.  S.  405,  28  L.  ed. 
733,  5  Sup.  Ot.  Rep.  213.  We  therefore 
agree  with  the  court  below  that  the  ap- 
pellants, having  received  the  benefit  of  the 
loan,  are  in  no  position  to  question  its 
validity.*'  This,  it  is  submitted,  is  a  mani- 
festly unwarrantable  generalization  from 
the  decisions  of  the  Supreme  Court.  It  is 
only  in  cases  relating  to  national  banks  that 
that  tribunal  has  applied  the  doctrine  here 
referred  to;  though  it  unquestionably 
showed  at  one  time  a  tendency  to  adopt  the 
principle  of  estoppel  in  respect  of  actions 
against  corporations  (see  §  68  of  the  mono- 
Ii.RJL.1917B.  54 


graph  appended  to  Creditors*  Claim  &  Ad- 
justment Co.  v.  Northwest  Loan  &  T.  Co. 
L.R.A.1917A,  737. 

Alabama. 

iBat«s  v.  Bank  of  Alabama  (1841)  2 
Ala.  451. 

•  In  Smith  v.  Alabama  L.  Ins.  &  T.  Co. 
(1843)  4  Ala.  558,  a  suit  brought  to  fore- 
close a  mortgage  taken  to  secure  a  bond 
executed  by  the  defendant  and  delivered  to 
the  plaintiff  in  exchange  for  its  own  bond 
was  held  not  to  be  maintainable,  for  the 
reason  that  the  corporate  bond  was  ultra 
vires.  The  court  reasoned  thus:  "The  com- 
pan}'^  had  no  power  to  lend  its  obligations 
to  pay  money  in  future.  The  contract, 
therefore,  made  by  it  with  the  plaintiff  in 
error,  whether  it  be  considered  a  loan  of 
the  bonds  of  the  company  or  an  exchange 
of  credits,  is  void,  and  the  security  taken 
for  the  performance  of  this  illegal  contract, 
being  necessarily  void  also,  cannot  be  the 
foundation  of  any  proceeding  in  a  court  of 
justice.** 

In  Grand  Lodge  v.  Waddill  (1860)  36 
Ala.  313,  where  it  was  held  that  no  action 
could  be  maintained  on  a  note  given  for 
an  ultra  vires  loan,  the  court  said:  "Con- 
tracts of  corporations  which  they  have  no 
power  to  make  are  void,  and  courts  of' 
justice  will  not  enforce  them.  So,  also, 
promissory  notes  and  other  instniments 
given  to  secure  the  performance  of  the' 
contract  are  void.  No  action  to  enforce  the 
contract,  whatever  form  the  pleader's  skill 
may  give  it,  can  be  maintained.**  The  court 
cited  several  of  the  earlier  New  York  cases. 
See  §  44,  infra.  * 
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In  one  of  these  the  court  took  occasion 
to  repudiate  the  theory  that  ''by  con- 
tracting with  a  corporation  the  party 
contracting  estops  hunself  from  dilsput- 
ing  the  power  of  the  corporation  to 
make  the  contract."' 

The  doctrine  that  no  estoppel  against 
pleading  ultra  vires  can  be  predicated 
from  the  circumstance  of  the  adverse 
party's  having  enjoyed  the  benefits  of 
the  contract  was  first  explicitly  enunci- 
ated in  a  case  involving  the  remedial 
rights  of  a  municipal  corporation,^  and 
was  afterward  recognized  with  reference 
to  actions  brought  by  a  private  corpora- 
tion.* 

In  this  state^  therefore,  ''it  is  thor- 
oughly well»settled  law  that  a  party  to 
an  ultra  vires  executory  contract  nuide 
with  a  corporaUon  is  not  estopped  to  set 
up  the  want  of  corporate  capacity  in  the 
premises,  either  by  the  fact  of  contract- 
ing, whereby  the  power  to  contract  is, 
in  a  sense,  admitted  or  recognized,  or  by 
the  fact  that  the  fruits  or  issues  of  the 
contract  have  been  received  and  en- 
joyed; and  this,  thpugh  the  assault  upon 
the  transaction  comes  from  the  corpora- 
tion itself."  « 


20.  Arizotia, 

It  was  recently  laid  down  in  an  action 
to  foreclose  a  trust  deed,  that  defend^ 
ants,  '^having  enjoyed  the  full  benefit  of 
the  contract,  having  received  and  used 
the  money  borrowed,  cannot  be  per- 
mitted  now  to  repudiate  its  burden  by  a 
collateral  attack  for  the  want  of  power 
in  the  corporation.  Public  policy  is  pro- 
moted by  the  maintenance  of  the  obliga- 
tion of  contracts,  and  after  the  contract 
has  been  fully  executed,  and  the  appel- 
lants have  enjoyed  its  full  benefits,  it 
would  be  most  inequitable  and  unjust  to 
permit  them  to  resist  the  payment  of 
the  money  borrowed  upon  the  plea  of  ul- 
tra vires."  ^ 

21*  Arkansas, 

The  doctrine  established  in  this  state 
is  that  a  person  who  has  contracted  with 
a  corporation  and  received  the  benefit  of 
the  transaction  cannot,  in  an  action 
brought  upon  the  contract,  raise,  the  de- 
fense that  it  was  ultra  virea.^ 

22.  California. 

In  one  ease  the  ground  upon  which  the 
action  was  held  not  to  be  maintainable 


In  Westinf^house  Mach.  Co.  v.  Wilkinson 
(1885)  79  Ala.  312,  it  was  held  that  no  ac- 
tion would  lie  on  a  note  which  the  Mont- 
gomery Iron  Works  Company  had.  in  pur- 
suance of  an  ultra  vires  contract  of  agency, 
taken  for  the  price  of  certain  articles  and 
subsequently  indorsed  to  its  principal,  the 
plaintiff. 

In  Waddill  v.  Alabama  &  T.  River  R. 
Co.  (1859)  35  Ala.  323,  an  action  on  a  bill 
of  exchange  drawn  by  Waddill  for  accom- 
modation of  a  Masonic  institute,  and  nego- 
tiated by  it  to  the  plaintiff  railroad  com- 
pany, it  was  held  that,  as  the  company  "had 
no  authority  to  lend  its  money  or  to  employ 
its  funds  in  the  purchase  of  a  bill  of  ex- 
change as  an  independent  business  trans- 
action," it  necessarily  followed  that  the 
president  of  the  railroad  had,  as  such,  no 
authority  to  make  a  loan  of  such  funds, 
and  that,  if  Waddill,  "at  his  own  instance, 
had  the  use  and  benefit  of  funds  belonging 
to  the  railroad  company  in  the  payment  of 
a  debt  for  which  he  was  boimd,  the  law, 
at  the  instance  of  the  railroad,  will  imply 
a  promise  on  his  part  to  repay  the  money." 
A  decision  based  on  this  ground  is  evident- 
ly not  a  direct  authority  for  the  doctrine 
recognized  in  the  above  cases;  but  it  is  one 
of  the  precedents  relied  upon  in  the  second 
one  cited. 

sWilks  V.  Georgia  P.  R.  Oo.  (1886)  79 
Ala.  180,  where  a  suit  for  the  specific  per- 
formance of  a  contract  by  which  the  de- 
fendant Wilks  agreed  to  convey  to  one 
Colquit  and  certain  persons  named  Gor- 
don, their  associates  and  successors,  the 
title  to  all  the  coal  and  iron  upon  the  land 
L..R.A.1917B. 


in  question,  if  a  railway  should  be  con- 
structed within  a  specified  period,  was  held 
not  to  be  maintainable. 

4  Montgomery  v.  Montgomery  &  W.  PL 
Road  Co.  (1857)  31  Ala.  76. 

ft  Marion  Sav.  Bank  v.  Dunkin  (1875)  54 
Ala.  471  (arguendo,  in  a  case  where  the  ac- 
tual point  decided  was  that  the  defendant 
was  not  entitled  to  raise  the  question 
whether  the  plaintiff  had  been  duly  organ- 
ized; see  §  9  (a)«  supra);  Chambers  v. 
Falkner  (1880)  65  Ala.  448  (no  action 
maintainable  on  promissory  note  or  mort- 
gage securing  it,  plaintiff  having  no  power 
to  lend  money). 

See  also  Central  R.  &  Bkg.  Co.  v.  Smith 
(1884)  76  Ala.  672,  62  Am.  Rep.  353,  where 
the  doctrine  of  the  above  cases  was  affirmed 
arguendo. 

6  Long  V.  Georgia  P.  R.  Co.  (1890)  91 
Ala.  519,  24  Am.  St.  Rep.  931,  8  So.  706; 
1  Keener,  Contr.  766   (bill  to  cancel  deed). 

Ariiona, 

I  Leon  V.  Citizens*  Bldg.  ft  L.  Asso.  (1912) 
14  Ariz.  294,  127  Pac.  721,  Ann.  Cas.  1014D, 
1151. 


1  White  River,  L.  &  W.  R.  Co.  v.  Star 
Ranch  &  Land  Co.  (1905)  77  Ark.  128,  91 
S.  W.  14  (suit  on  bond  given  to  secure  per- 
formance of  contract). 

In  Dunbar  v.  Cazort-McGehee  Co.  (1910) 
96  Ark.  308,  131  S.  W.  698,  a  suit  brought 
to  foreclose  a  mortgage  executed  by  the  de- 
fendant in  an  action  then  pending,  to  secure 
the  plaintiff  company  when  it  became 
surety  on  a  supersedeas  bond,  was  held  to 
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"was  simply  that  the  contract  sued  upon 
was  one  which  neither  the  corporation 
nor  the  other  party  had  power  to  enter 
into.*  The  remedial  rights  of  the  plain- 
tiff were  not  discussed  with  reference  to 
the  facts  that  the  contract  had  been  exe- 
cuted on  its  side^  and  that  the  defendant 
had  accepted  the  benefits  of  it.  But  in 
several  subsequent  cases  these  facts  have 
been  treated  as  creating  an  estoppel 
against  pleading  ultra  vires.' 

The  ratio  decidendi  in  one  instance  was 
that  the  question  of  ultra  vires  was  one 
which   only   the   state   was   entitled   to 


raise/ 


28.  Oolorado. 


In  one  case  it  was  held  that,  in  an  ac- 
tion of  assumpsit  for  money  lent  by  a 
national  bank;  a  special  plea  averring 
that  the  loan  exceeded  the  authorized 
amount  was  held  to  be  demurrable,  on 
the  ground  that  the  question  of  ultra 
vires  was  one  which  concerned  only  the 
Federal  authorities.* 

;94.  OannectUnU. 

In  an  early  case  where  the  right  of 
the  plaintiff  corporation  to  recover  on  a 
promissory  note  which  it  had  discounted 
was  denied,  the  decision  was  based  part- 
ly upon  the  ground  that  an  implied  pro- 
hibition against  the  exercise  of  the  pow- 
er of  making  loans  by  the  discount  of 


negotiable  instruments  must  be  inferred 
from  the  grant  of  other  specific  powers, 
and  partly  on  the  ground  that  the  exer- 
cise of  that  power  was  expressly  pro- 
hibited by  a  clause  in  the  plaintiff's  char- 
ter under  which  it  was  forbidden  to  en- 
gage in  banking  transactions.*  The 
question  whether  the  remedial  rights  of 
the  plaintiff  were  enlarged  by  the  cir- 
cumstance that  the  defendant  had  en- 
joyed the  benefits  of  the  transaction  was 
not  adverted  to.  In  fact,  the  case  was 
decided  before  the  significance  of  that 
element  had  been  considered  by  any  of 
the  courts.  Nor  has  the  subject  been  dis- 
cussed '  in  any  later  case.  But,  as  the 
court,  after  some  fluctuations  of  opin- 
ions, seems  to  have  now  adopted  defi- 
nitely the  doctrine  that,  in  an  action 
brought  against  a  corporation  by  a  party 
who  has  performed  the  contract  on  his 
side,  the  defense  of  ultra  vires  is  not  ad- 
missible,  it  is  probable  that  a  similar 
doctrine  would  now  be  appUed  with  re- 
spect to  a  case  in  which  the  corporation 
is  the  claimant.  See  §  76  of  note  to 
Creditors'  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.1917A, 
737. 

24a.  Dakota, 

In  a  case  in  which  a  banking  corpora- 
tion was  held  to  be  entitled  to  recover  on 
a   note   which   it  had  purchased,   even 


be  maintainable  on  grounds  thus  stated: 
'''The  principal  contention  of  the  appellant 
is  that  the  corporation  exceeded  its  char- 
ter powers  in  becoming  surety,  and  that 
tlie  contract  of  suretyship,  and  the  mort- 
f^ge  as  well,  is  void.  At  least  two  reasons 
may  be  stated,  without  searching  for  others, 
why  this  contention  is  unsound,  or  at  least 
why  the  infirmity  of  the  contract  cannot 
be  pleaded.  In  the  first  place,  Mrs.  Sharp, 
one  of  the  parties,  received  the  benefit  of 
the  contract,  and  she  and  appellant,  who 
derived  his  rights  to  the  mortgaged  prop- 
erty from  her,  are  estopped  from  setting  up 
the  invalidity  of  the  contract.  In  the  sec- 
ond place,  appellee  has  fully  performed 
the  contract  on  its  part  by  paying  the 
ajnount  of  the  liability  thereunder;  there* 
fore  it  is  an  executed  contract  on  one  side, 
and  neither  Mrs.  Sharp  nor  her  grantee, 
who  succeeded  to  her  rights,  can  set  up 
the  fact  that  the  execution  of  the  contract 
was  beyond  the  power  of  the  corporation." 
The  court  was  clearly  mistaken  in  treating 
these  two  circumstances  as  being  substan- 
tially distinct  grounds  for  excluding  the  de- 
fense of  ultra  vires.  The  performance  of 
the  contract  and  the  receipt  of  the  benefits 
thereof  are,  in  the  nature  of  the  case,  cor- 
relative and  complementary  conditions,  and 
whether  one  circiunstance  or  the  other  is 
predicated  as  the  ground  of  an  estoppel 
depends  simply  upon  whether  the  results  of 
I..R.A.1917B. 


the  transaction  are  considered  with  refer- 
ence to  the  corporation  or  the  other  party. 

Califemia. 

1  San  Diego  Water  Co.  v.  San  Diego 
(1881)  69  Cal.  517  (claim  in  respect  of 
water  furnished  to  a  municipality  for  cer- 
tain purposes). 

>  Grangers'  Business  Asso.  v.  Clark 
(1885)  67  Cal.  634,  8  Pac.  445  (mortgage) ; 
C-amp  V.  Land  (1898)  122  Cal.  167,  54  Pac. 
839  (mortgage) ;  Bav  City  Bldg.  &  L.  Asso. 
V.  Broad  (1902)  136  Cal.  626,  69  Pac.  225 
(mortgage) ;  Francis  v.  Western  Screen  Co. 
(1913)    22    Cal.    App.   32,    133   Pac.   327. 

•Union  Water  Co.  v.  Murphv's  Flat 
Fluming  Co.  (1863)  22  Cal.  620*  3  Mor. 
Min.  Rep.  487  (suit  to  foreclose  mortgage). 

Colorado. 

1  Union  Gold  Min.  Co.  v.  Rocky  Mountain 
Nat.  Bank  (1873)  2  Colo.  248.  On  the 
second  appeal  of  the  case  (1874)  2  Colo. 
565,  the  discussion  turned  on  the  extent  of 
the  authority  of  the  defendant  company^ 
agent.  The  decision  of  the  Federal  Supreme 
Court,  to  which  the  case  was  ultimately  car- 
ried, proceeded  on  the  ground  explained  in 
§  18,  note  2,  supra. 

Conneetioiit. 

iXew  York  Firemen  Ins.  Co.  v.  Ely 
(1825)  5  Conn.  560,  13  Am.  Dec.  100. 
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though  the  act  of  purchase  might  have 
been  ultra  vires,  the  territorial  court 
proceeded  upon  the  doctrine  that  the  plea 
of  ultra  vires  could  not  be  interposed 
in  such  a  case,  unless  the  legislature  had 
expressly  declared  the  act  to  be  void.^ 

26.  Delaware. 

In  a  nisi  prius  case  tried  before  three 
judges,  the  jury  was  instructed  that  "the 
defendant,  having  contracted  with  the 
[plaintiff]  company,  was  estopped  from 
denying  that  it  was  not  authorized  by 
its  charter  to  make  the  contract."  ^  This 
statement,  if  taken  literally,  is  manifest- 
ly erroneous,  as  being  inconsistent  with 
the  axiomatic  doctrine  that  no  action  can 
be  maintained  upon  an  ultra  vires  con- 
tract as  long  as  it  remains  executory.  I 
See  §  3,  supra.  But  it  is  not  improbable  ! 
that  the  words  are  merely  an  inaccurate 
expression  of  the  rule  that  a  person  who 
has  received  the  benefits  of  an  ultra 
vires  contract  with  a  corporation  is  pre- 
cluded from  raising  the  defense  of  ultra 
vires  in  an  action  brought  by  it. 

27.  Florida, 

In  two  somewhat  early  cases  in  which 
it  was  held  that  an  action  might  be 
maintained  upon  an  ultra  vires  contract, 
the  defendants  had  in  point  of  fact  re- 
ceived the  benefits-  accruing  from  it,  but 
the  grounds  assigned  for  the  decision 
were,  that  such  a  contract  is  not  to  be 
deemed  void  unless  it  is  so  declared  by 
the  legislature ;  that  to  allow  the  plea  of 
ultra  vires  to  prevail  would  enable  the 
defendant  to  perpetrate  a  fraud;  and 
that  the  question  whether  a  corporation 
has  exceeded  its  powers  is  one  which 
only  the  government  can  raise.^  But,  as 
the  principle  of  estoppel  has  recently 
been  affirmed  with  respect  to  actions 
against  corporations  (see  §  77  of  the  note 
to  Creditors^  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.1917A, 
737),  its  applicability  to  actions  by  cor- 
porations would  doubtless  be  recognized 
at  the  present  day. 


2S.  Georgia. 

In  one  case  where  an  action  was  held 
to  be  maintainable  by  a  bank  upon  the 
promissory  note  of  a  third  person  which 
had  been  transferred  to  the  bank  in  dis- 
charge of  the  holder's  debt,  the  maker 
was  held  to  be  * 'estopped  from  setting 
up  the  provisions  of  the  plaintiff's  char- 
ter" for  the  purpose  of  escaping  liabil- 
ity.* But  a  perusal  of  the  opinion  shows 
tliat  the  estoppel  referred  to  was  not 
that  which  is  predicated  upon  the  gener- 
al ground  of  a  receipt  of  benefits.  In 
fact,  the  decision  was  rendered  before 
the  latter  description  of  estopi>el  had 
been  discussed  in  any  of  the  American 
states.  The  actual  ground  upon  which  the 
court  proceeded  is  indicated  by  the  re- 
mark of  the  court  that  "the  regulations 
in  the  charter  as  to  discounts  were  mere- 
ly directory." 

In  a  later  case  it  was  held  that  a 
church  which  had,  in  excess  of  its  corpo- 
rate powers,  hired  from  the  defendant  a 
steamer  for  an  excursion,  could  not 
maintain  an  action  for  the  damages  re- 
sulting from  a  breach  of  the  con  tract , 
but  was  merely  entitled  to  recover  the 
amount  paid  in  respect  of  the  hire.* 
Having  regard  to  the  facts,  this  decision 
is  by  implication  an  authority  against  the 
principle  of  estoppel,  but  the  plaintiff's 
remedial  rights  were  not  discussed  in 
this  point  of  view. 

The  same  remark  applies  to  a  still  la- 
ter ease  in  which  the  right  of  the  as- 
signee of  the  property  of  a  corporation, 
to  recover  a  subscription  to  stock  issued 
in  excess  of  the  authorized  amount,  was 
denied  on  the  ground  that  the  issue  was 
ultra  vires  and  void.' 

29.  Idaho. 

In  one  case  it  was  held  that  no  facts 
sufficient  to  constitute  a  cause  of  action 
were  stated  by  a  complaint  which 
averred  in  substance  that  the  plaintiff,  a 
mining  and  smeltuoig  company,  was  the 
assignee  of  a  claim  for  money  due  the 
assignor  in  respect  of  the  building  of  a 


Dakota. 

1  Keilsville  Bank  v.  Tuthill  (1886)  4  Dak. 
295,  30  N.  W.  154. 

Delaware. 

I  Standard  Sewing  Macli.  Co.  v.  Frame 
(1899)  2  Penn.  (Del.)  430.  48  Atl.  188  (re- 
plevin for  chattel  delivered  under  lease  and 
sale  contract). 

Florida. 

I  Southern  L.  Ins.  &  T.  Co.  v.  Lanier 
(1863)  5  Fla.  110,  68  Am.  Dec.  448  (suit  to 
foreclose  mortgage  given  for  stock  issued 
to  defendant) :  AUen  v.  Freeman's  Sav.  & 
L.R.A.1917B. 


T.  Co.  (1874)  14  Fla.  418  (action  to  recover 
the  amount  of  drafts  drawn  by  the  de- 
fendants on  themselves). 

Oeorsia. 

I  Bond  V.  Central  Bank  (1847)  2  Ga.  92. 

«  Harriman  v.  First  Brvan  Baptist  Church 
(1879)    63  Ga.   186,  36  Am.   Rep.   117. 

•Clark  V.  Turner  (1884)  73  Ga.  1.  The 
corporation  in  question  was  one  organized 
under  the  lawe  of  Alabama,  a  state  in 
which  the  principle  of  estoppel  is  rejected 
(see  §  19,  supra);  but  there  is  nothing  in 
the  report  to  show  that  this  circumstance 
influenced  the  court  in  its  decision. 
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bridge  for  the  defendant,  and  that  the 
defendant  had  taken  and  was  holding 
possession  of  the  bridge.^  The  rati^ 
decidendi  was  simply  that  the  purchase 
ing  of  choses  in  action  was  entirely  for- 
eign to  the  business  of  the  plaintiff!  The 
fact  that  the  defendant  was  enjoying  the 
benefits  of  the  contract  was  apparently 
not  called  to  the  attention  of  the  court. 
Or  possibly  it  was  taken  for  granted 
that  an  estoppel  could  not  be  predicated 
upon  such  an  element.  Having  regard  to 
the  circumstances  in  evidence,  the  deci- 
sion, if  it  had  been  rendered  by  a  court 
which  had  avowedly  adopted  the  doc- 
trine that  this  element  is  one  which  cre- 
ates an  estoppel,  would  obviously  consti- 
tute a  precedent  for  the  theory  that  the 
position  of  a  corporation  which  acquires 
by  an  ultra  vires  purchase  a  right  to  sue 
upon  a  contract  which  a  third  person  has 
executed  is  essentially  different  from  the 
position  of  a  corporation  which  is  seek- 
ing to  enforce  a  contract  which  has  been 
executed  by  itself. 

In  a  more  recent  case  it  has  been  ex- 
plicitly laid  down  that  "a  party  who  has 
bad  the  benefit  of  an  agreement  will  not 
be  permitted  to  question  its  validity.' 
In  this  case  the  contract  under  review 
was  one  which  had  been  expressly  pro- 
hibited. 

30 *  IlUnoia. 

In  one  case  decided  during  the  period 


when  the  principle  of  estoppel  was  still 
being  applied  in  actions  against  corpora- 
tions (see  §  80  of  the  monogfraph  ap- 
pended to  Creditors'  Claim  &  Adjust- 
ment Co.  V.  Northwest  Loan  &  T.  Co. 
L.R.A.1917A,  737),  the  ground  upon 
which  an  injunction  restraining  the  vio- 
lation of  a  contract  was  granted  to  a 
coiporation  was  that  the  defendants 
'^will  not  be  permitted  to  retain  the  con- 
sideration and  at  the  same  time  repudi- 
ate the  contract  upon  which  they  re- 
ceived it."*  This  decision  shows  that 
the  court  proceeded  upon  the  assumption 
that  the  same  doctrine  was  controlling 
whether  a  corporation  was  the  plaintiff 
or  the  defendant.  In  a  later  case  the 
principle  of  estoppel  was  recognized  by 
the  court  of  appeals.* 

As  explained  in  the  monograph  re- 
ferred to  above,  the  theory  that  an  ultra 
vires  contract  of  which  the  corporation 
has  received  the  benefits  may  be  en- 
forced on  the  ground  of  an  estoppel  was 
repudiated  by  the  statements  in  some  of 
the  opinions  of  the  Supreme  Court  to- 
ward the  close  of  the  nineteenth  century. 
This  change  of  views  is  reflected  in  Cal- 
UMBST  &  C.  Canal  &  Dock  Co.  v.  Conk- 
lino,  and  other  recent  cases  which  fall 
within  the  scope  of  the  present  note.* 
of  those  cases  the  court,  adverting 
to  "the  rule  that  one  dealing  with  a  cor- 
poration is  not  estopped  to  deny  its  legal 


Idmho. 

1  Salmon  River  Min.  &.  Smelting  Co.  v. 
Dunn  (1882)  2  Idaho,  26,  3  Pac.  911. 

SMeholin  v.  Carlson  (1910)  17  Idaho, 
742,  134  Am.  St.  Rep.  286,  107  Pac.  755 
(suit  brought  by  the  receiver  of  a  bank 
to  foreclose  an  ultra  vires  pledge  of  the 
company's  shares  which  it  had  issued  to  the 
defendant). 

lUinoia. 

1  Shelbv  V.  Chicago  A  E.  I.  R.  Co.  (1892) 
143  111.  385,  32  N.  E.  438,  affirming  (1891) 
42  III.  App.  339,  where  the  plaintiff  rail- 
way company,  which  had  purchased  an  is- 
land in  a  river  and  established  thereon  a 
resort  for  excursionists,  was  granted  an 
injunction  to  restrain  the  breach  of  a  con- 
tract to  maintain  dams  so  as  to  keep  a 
pond  above  fit  for  boating  purposes. 

>  Lauder  v.  Peoria  Agri.  &  Trotting  Soc. 
(1897)  71  111.  App.  476  (assumpsit  main- 
tainable for  price  of  land  conveyed  by  cor- 
poration  in   excess  of   its   powers). 

In  Voltz  V.  National  Bank  (1895)  158  111. 
532,  30  luRJi.  155,  42  N.  E.  69,  affirming 
(1895)  57  111.  App.  360,  where  the  non- 
availability of  the. defense  of  ultra  vires 
was  affirmed  on  the  authority  of  the  de- 
cisions of  the  Federal  Supreme  Court  (see 
note  7t  infra),  it  was  intimated  that,  if 
the  effect  of  a  state  enactment  had  been 
KR.A.1917B. 


involved,  the  rule  that  no  right  of  action 
can  spring  out  of  an  illegal  contract  would 
have  been  applied.  This  expression  of  opin- 
ion seems  to  be  irreconcilable  to  the  ruling 
in  note  1,  supra;  but  it  is,  of  course,  in 
harmony  with  the  theory  adopted  in  the 
cases  cited  in  notes  3,  4,  infra. 

>  In  Lurton  v.  Jacksonville  Loan  &  Bldg. 
Asso.  (1900)  87  III.  App.  395,  affirmed  in 
(1900)  187  III.  141,  58  N.  E.  218  (loan 
secured  by  mortgage),  the  ground  upon 
which  the  action  was  held  by  the  court  of 
appeals  to  be  maintainable  was  that  the 
defense  of  ultra  vires  was  not  available 
after  the  contract  had  been  performed  by 
the  plaintiff  corporation.  The  position  thus 
,  taken  was  in  accord  with  the  doctrine  ap- 
plied by  the  supreme  court  up  to  the  year  in 
which  the  decision  was  rendered.  (See  note 
referred  to  in  the  preceding  paragraph.) 
In  its  affirming  judgment  that  court,  view- 
ing the  case  with  reference  to  its  altered 
doctrine,  declared  that,  if  the  contract  had 
been  actually  ultra  vires,  no  action  eould 
have  been  maintained  on  it;  but  the  ac- 
tion was  held  to  be  maintainable  on  the 
ground  that  the  invalidity  relied  upon  as  a 
defense  arose  from  a  merely  formal  defect. 

In  Steele  v.  Fraternal  Tribunes  (1905) 
215  111.  190,  106  Am.  St.  Rep.  160,  74  N.  E. 
121,  where  the  corporation  was  the  defend- 
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existence  on  the  ground  that  th^e  was 
no  law  authorizing  it/'  remarked :  'It  is 
analogous  to  ultra  vires  acts  and  con- 
tracts of  the  corporation  wholly  beyond 
and  outside  the  general  scope  of  its  cor- 
porate powers  and  entirely  foreign  to 


the  objects  and  purposes  of  its  creation. 
Such  contracts  are  held  void  as  against 
public  policy,  and  incapable  of  being 
validated  and  enforced  by  having  acted 
under  them."  * 
In  some  cases  the  ratio  decidendi  was 


ant,  the  law  was  there  laid  down  in  gen- 
eral terms:  '^hen  the  contract  is  beyond 
the  power  conferred  upon  it  by  existing 
laws,  neither  the  corporation  nor  the  other 
party  to  the  contract  can  be  estopped,  by 
assenting  to  it  or  by  acting  upon  it,  to 
show  that  it  was  prohibited  by  those  laws." 

In  Mercantile  Trust  Co.  v.  Kastor  (1916) 
273  111.  332,  112  N.  £.  988,  where  the  con- 
tract in  question  was  construed  as  being 
one  of  loan,  and  as  such  beyond  the  pow- 
ers of  the  lending  corporation,  the  conten- 
tion that  it  was  enforceable  on  the  ground 
that  the  borrower  and  guarantor  were  es- 
topped from  pleading  ultra  vires  was  re- 
jected. The  court  expressed  the  opinion 
that  "the  cases  in  which  the  doctrine  of 
estoppel  has  been  recogpiized  have  been 
where  the  act  complained  of  was  within 
the  general  scope  of  the  corporate  powers, 
but  there  has  been  some  irregularity  in 
their  exercise."  But  it  is  submitted  that 
the  earlier  and  later  Illinois  cases  cannot 
be  reconciled  on  the  footing  thus  suggested. 
See  §  80  of  the  note  to  Creditors'  Qaim  & 
Adjustment  Co,  v.  Northwest  Loan  &  T. 
Co.  L.R.A.1917A,  737. 

In  Free  Home  Bldg.  L.  &  Homestead 
Asso.  V.  Edwards  (1906)  223  111.  126,  79 
N.  £.  64,  it  was  held  that  the  plaintiff 
could  not  maintain  an  action  upon  a  con- 
tract under  which  it  had  lent  money  at  a 
usurious  rate  of  interest,  without  a  com- 
pliance with  the  provision  of  the  statute 
by  which  it  was  empowered  to  charge  such 
a  rate  to  its  members,  if  they  should  pass 
a  by-law  authorizing  it.  The  court  said: 
''The  board  of  directors  had  no  more  power 
under  the  statute  to  adopt  such  method  of 
making  loans  than  the  attorney  and  secre- 
tary of  the  association  would  have  had, 
and  to  hold  that  because  the  board  of  di- 
rectors adopted  and  pursued  that  method 
for  a  number  of  years,  during  which  time 
appellees  negotiated  a  loan  and  paid  the 
premiums  and  interest  thereon,  would  legal- 
ize the  transaction,  would  be  to  nullify 
the  statute.  The  association  is  in  no  bet- 
ter position  than  it  would  have  been  if 
there  had  been  no  statute  providing  a 
method  of  making  such  loans.  The  authori- 
ties are  clear  that  where  a  corporation  has 
no  power  to  contract,  performance  on  either 
side  will  not  give  the  unlawful  contract 
validity.  National  Home  Bldg.  <fe  L.  Asso. 
V.  Home  Sav.  Bank  (1899)  181  111.  35,  64 
L.R.A.  399,  72  Am.  St.  Rep.  245,  54  N.  E. 
619."  As  the  contract  involved  in  the  case 
thus  cited  was  a  merely  unauthorized  one, 
it  is  evident  that,  so  far  aa  the  operation 
of  the  principle  of  estoppel  is  concerned, 
the  court  recognized  no  distinction  between 
contracts  which  are  ultra  vires  as  not 
being  within  the  scope  of  the  corporate 
L.R.A.1917B. 


powers  enumerated,  and  contracts  which 
are  ultra  vires  as  being  the  subject  of  an 
express  prohibition.  (For  the  authorities 
which  illustrate  this  point  of  view,  see  §  15 
of  the  monograph  appended  to  Creditors' 
Claim  &  Adjustment  Co.  v.  Northwest  Loan 
&  T.  Co.  L.R.A.1917A,  737.)  But  the  fact 
that,  in  jurisdictions  in  which  that  prin- 
ciple has  been  adopted,  it  ha^  never  been 
treated  as  applicable  to  expressly  prohibited 
contracts,  was  also  adverted  to.  (See  §  44 
of  same  monograph.) 

As  to  the  effect  of  the  decision  in  North 
Ave.  Bldg.  &  L.  Asso.  v.  Huber  (1915)  270 
111.  75,  110  N.  E.  312,  see  §  10,  supra. 

The  court  of  appeals  has  in  two  in- 
stances strangely  ignored  the  decisions 
which  reflect  the  altered  doctrine  of  the 
supreme  court.  In  Western  Cottage  Piano 
&  Organ  Co.  v.  Burrows  (1912)  168  III. 
App.  120,  the  right  to  recover  in  an  action 
on  a  note  given  for  certain  stock  was  put 
upon  the  ground  that,  after  the  defendants 
"have  had  the  benefit  of  this  transaction, 
and  have  become  the  owners  of  the  stock 
for  which  this  money  was  paid,  they  should 
be  estopped  from  denying  their  liability  to 
pay  back  the  money  of  which  they  have 
had  the  benefit."  So  far  as  the  language 
of  the  opinion  shows,  the  right  of  the 
corporation  to  sue  on  the  contract  itself, 
and  not  merely  to  obtain  relief  independ- 
ently thereof,  was  asserted.  In  Desplaines 
Safety  Deposit  Co.  v.  Bour  (1915)  192  111. 
App.  569,  it  was  held  (according  to  the  re- 
porter's syllabus,  no  opinion  being  pub- 
lished) that,  in  an  action  by  a  corporation 
to  recover  the  rent  of  premises  leased  by 
it,  the  defense  of  an  abuse  of  power  on 
the  part  of  the  plaintiff  in  making  the 
lease  was  not  available. 

In  McCoy  v.  World's  Columbian  Exposi- 
tion (1900)  87  111.  App.  605,  affirmed  in 
(1900)  186  111.  366,  78  Am.  St.  Rep.  288, 
57  N.  C.  1043,  the  decision  proceeded  upon 
the  ground  that  the  question  of  ultra  vires 
could  not  be  raised  by  a  third  person. 

4  Imperial  Bldg.  Co.  v.  Chicago  Open  Bd. 
of  Trade  (1908)  238  111.  100,  87  N.  C.  167, 
relying  upon  National  Home  Bldg.  Asso.  v. 
Home  Sav.  Bank  (1899)  181  111.  35,  64 
L.RJL.  399,  72  Am.  St.  Rep.  245,  54  N.  E. 
619,  and  Best  Brewing  Co.  v.  Klassen  (1900) 
185  111.  >37,  50  L.R.A.  765,  76  Am.  St.  Rep. 
26,  57  N.  E.  20,  in  both  of  which  it  was 
the  corporation  which  raised  the  plea  of 
ultra  vires. 

For  cases  decided  during  this  later 
period,  in  which  it  was  laid  down  that  no 
recovery  could  be  had  upon  the  contract 
itself,  but  relief  independent  of  the  con- 
tract was  granted,  see  Leigh  v.  American 
Brake-Beam  Co,  (1903)  206  HI.  147,  68 
N.   E.  713,  affirming    (1903)'  107   111.  App. 
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the  doctrine  tliat  'Hhe  plea  of  ultra  vires 
may  be  suceessfully  interposed  in  a  col- 
lateral proceeding  where  the  corporation 
is  alleged  to  have  performed  an  act 
which  it  was  not,  under  any  circum- 
stances, authorized  to  perform;  but  that 
where  the  act  is  one  which  at  most  is 
but  a  mere  abuse  or  excessive  use  of  a 
general  power  conferred  upon  the  cor- 
poration by  its  charter,  such  plea  can- 
not be  successfully  interposed,  because 
the  question  of  ultra  vires  can  in  such 
cases  be  raised  only  in  a  direct  proceed- 
ing by  the  state  to  oust  the  corporation 
of  its  usurped  powers."*  The  doctrine 
thus  invoked  was  possibly  relied  upon 
because  the  principle  of  estoppel,  which 
would  obviously  have  been  applicable 
under  the  given  circumstances,  had  been 
repudiated.  But  the  court  was  mani- 
festly wrong  in  assuming  it  to  be  a  uni- 
versally accepted  doctrine  that  the 
operation  of  the  rule  as  to  the  exclusive 
right  of  the  state  to  raise  the  question 
of  ultra  vires  is  confined  to  the  latter  of 
the  two  classes  of  transactions  which  are 
distinguished.  In  nearly  all,  if  not  all, 
the  other  cases  in  which  it  has  been  rec- 
ognized, the  rule  has  been  treated  as  be- 
ing one  of  general  application.  (See  § 
8,  supra.)  It  is  difficult  to  avoid  the 
suspicion  that,  in  predicating  this  dis- 
tinction, the  court  may  have  been  misled 
by    the    analogy    of    the    theory    (pro- 


444  (contract  to  take  the  money  of  a  manu- 
facturing company  and  lend  it  for  use  in 
various  enterprises) ;  United  States  Brew- 
ing Co.  V.  Dolese  &  S.  Co.  (1913)  259  111. 
274,  47  L.R.A.(N.S.)  898,  102  N.  E.  753. 
reversing  (1912)  174  111.  App.  394  (contract 
to  accept,  for  use  as  boarding  house,  a 
building  which  the  plaintiff  undertook  to 
erect). 

B  Rector  v.  Hartford  Deposit  Co.  (1901) 
190  ni.  380,  60  N.  E.  528,  affirming  (1900) 
02  111.  App.  176  (action  for  rent  of  room 
in  building,  the  erection  of  which  consti- 
tuted an  abuse  of  the  plaintiff's  power  to 
liold  real  estate).  The  doctrine  thus  enun- 
ciated was  relied  upon  in  Daniels  v.  Bel- 
videre  Cemetery  Asso.  (1901)  96  111.  App. 
387,  affirmed  in  (1901)  193  111.  181,  61  X. 
£.  1031,  where,  however,  the  court  did  not 
refer  to  the  doctrine  stated  in  the  text 
(purchase  of  mortgage,  for  foreclosure  of 
which  the  suit  was  brought,  violated  the 
power  of  plaintiff  in  respect  of  the  amoimt 
of  personalty  which  it  could  acquire) ; 
Western  Telcph.  Mfg.  Co.  v.  Foley  (1909) 
150  lU.  App.  343  (purchase  of  note  for  pur- 
poses of  specul&tion  or  accommodation) ; 
Commercial  Co.  v.  Sturges  (1914)  186  111. 
App.  573   (action  for  rent). 

<  See  §  43  of  the  monograph  appended  to 
Creditors*  Claim  A  Adjustment  Co.  v.  North- 
west Tx)an  &  T.  Co.  L.R.A.1917A,  737. 
L..R.A.19nB. 


pounded  both  in  Illinois  itself  and  in 
other  jurisdictions) 9  that  the  principle 
of  estoppel  is  not  applicable  to  transac- 
tions belonging  to  the  former  class  of 
transactions.* 

In  one  case  where  the  plea  of  ultra 
vires  was  held  not  to  be  available  in  an 
action  brought  to  enforce  a  claim  aris- 
ing from  a  guaranty  given  b^  a  national 
bank,  the  decision  was  explicitly  founded 
on  the  doctrine  of  the  Federal  Supreme 
Court  with  regard  to  the  unauthorized 
contracts  of  such  corporations.  See  § 
17,  supraJ 

81 »  Indiana. 

In  §  81  of  the  monograph  appended  to 
Creditors'  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.1917A, 
737,  it  has  been  shown  that  the  decisions 
and  dicta  of  the  supreme  court  of  this 
state,  while  tWey  are  not  altogether  con- 
sistent, betoken  on  the  whole  an  accept- 
ance of  the  doctrine  that  the  plea  of 
ultra  vires  cannot  be  interposed  in  an 
action  brought  against  a  corporation  up- 
on a  contract  of  which  it  has  received 
the  benefits.  In  all  the  cases  relating  to 
actions  brought  by  a  corporation,  the 
position  has  been  taken  that  the  fact 
of  the  defendant's  having  received  the 
benefits  of  the  contract  in  question  es- 
tops him  from  alleging  its  invalidity.* 


TVoltz  V.  National  Bank  (1806)  168  111. 
532,  30  L.R.A.  156,  42  N.  E.  69,  affirming 
(1895)   57  III.  App.  360. 

Indiftna* 

iPoock  V.  Lafayette  Bldg.  Asso.  (1880) 
71  Ind.  367  (action  on  promissory  note 
given  for  a  loan) ;  Voris  v.  Star  (^ty  Bldg. 
&  L.  Asso.  (1898)  20  Ind.  App.  630,  50  N. 
E.  770  (person  who  negotiated  a  sale  of 
school  warrants  which  inured  to  his  sole 
benefit  was  held,  in  an  action  against  him 
on  his  guaranty  of  warrants,  to  be  es- 
topped from  denying  the  power  of  the  ven- 
dee, a  building  and  loan  association,  to 
purchase  the  warrants) ;  Noah  v.  Grerman- 
American  Bldg.  Asso.  (1903)  31  Ind.  App. 
504,  68  X.  E.  615  (loan  on  mortgage  secur- 
ity). 

In  Huter  v.  Union  Trust  Co.  (1898)  — 
Ind.  — ,  51  N.  E.  1071,  the  Union  Trust 
Company  was  the  receiver  of  the  Mutual 
Life  Insurance  Company,  and  Huter,  a 
person  to  whom  the  oompany  had,  in  excess 
of  its  powers,  lent  money  on  the  building 
and  loan  plan,  filed  his  petition  asking 
that  a  bond  and  mortgage  for  $600,  given 
by  him  to  the  insurance  company,  be  found 
paid  and  be  ordered  canceled.  The  court 
said:  "In  the  case  at  bar  the  intervener  is 
not  refusing  to  pay  his  debt.  He  insists 
only  that  the  money  paid  by  him  to  thia 
insurance  company  shall  be  applied  on  his 
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32.  Iowa. 

In  one  case  where  the  fact  that  the 
amount  of  a  loan  made  by  a  national 
bank  exceeded  the  statutory  limit  was 
held  not  to  be  a  good  defense  to  a  suit 
brought  to  foreclose  the  mortgage  which 
secured  the  loan,  the  court  simply  fol- 
lowed the  Federal  rulings  discussed  in 
§  17,  supra.*  This  decision,  therefore, 
affords  no  definite  information  as  to  the 
views  of  the  court  concerning  the  gener- 
al question  whether  an  estoppel  against 
pleading  ultra  vires  can  be  predicated 
from  the  fact  that  the  party  sued  by  the 
corporation  has  received  the  benefits  of 
the  contract.  Subsequently  it  was  laid 
down  in  Iowa  with  reference  to  a  bank 
organized  under  an  Iowa  statute,  that 
*'the  general  rule  applicable  to  loans  of 
this  character  [i.  e.,  in  excess  of  amount 
authorized]  is  that  they  are  not  void, 
the  prohibition  of  the  statute  being  in- 
tended as  a  rule  for  the  government  of 
the  bank."  *  It  may  be  conjectured  that 
the  reason  why  the  principle  of  estoppel 
was  not  invoked  in  this  case  was  that,  in 
the  view  of  the  court,  that  principle  was 
not  applicable  with  respect  to  a  contract 


which  violates  an  expressly  prohibitory 
provision  like  the  one  in  question. 

The  language  used  in  a  still  more  re- 
cent ease  indicates  an  adoption  of  the 
broad  principle  that  the  party  against 
whom  suit  is  brought  on  a  eontraet  of 
which  he  has  received  the  benefits  can- 
not interpose  the  plea  of  ultra  vires;  or 
at  all  events  embodies  a  theory  which 
produces  virtually  the  same  consequences 
as  that  principle.'  But  the  reasoning  of 
the  court  is  perhaps  unnecessarily  cir- 
cuitous, in  view  of  the  fact  that  the  cir- 
cumstances seem  to  have  been  plainly 
suggestive  of  the  applicability  of  the 
broad  principle  of  estoppel  which  had 
previously  been  recognized  in  Several 
Iowa  cases  with  respect  to  actions 
against  corporations. 

33.  Kansas, 

In  the  earliest  case  which  bears  upon 
the  subject  of  the  present  monograph, 
an  action  brought  to  restrain  a  national 
bank  from  enforcing  notes  and  a  mort- 
gage given  to  it  for  the  purpose  of  secur- 
ing money  borrowed  by  the  plaintiff  was 
held  not  to  be  maintainable,  the  reason 


debt.  He  is  not  repudiating,  but  seeking 
to  make  good,  his  obligation.  He  is  ask- 
ing only  that  illegal  lines,  dues,  and  other 
unauthorized  charges  against  him  be  set 
aside.  The  intervener  is,  indeed,  in  no 
different  situation  from  that  of  any  other 
person  who  should  have  borrowed  money 
from  the  insurance  company.  He  must  pay 
his  debt,  with  interest.  But  the  money 
which  he  has  already  paid  into  the  treas- 
ury of  the  company,  whether  called  month- 
ly dues,  interest,  fines,  or  by  an}'  other 
name,  should  first  be  applied  on  this  debt. 
If  any  balance  then  remain  unpaid,  the 
intervener  will  be  a  debtor  as  to  that,  but 
as  to  that  only,  and,  on  the  payment  by 
him  of  such  balance,  his  bond  should  be 
canceled  and  surrendered  and  hia  mortgage 
satisfied  of  record."  The  court  referred  with 
approval  to  State  Bd.  of  Agri.  v.  Citizens' 
Street  R.  Co.  (1874)  47  Ind.  407,  17  Am. 
Rep.  702,  in  which  the  principle  of  estoppel 
was  applied  in  an  action  against  a  corpora- 
tion. 

Iowa. 

1  Mills  County  Nat.  Bank  v.  Perry  (1887) 
72  Iowa,  15,  2  Am.  St.  Rep.  228,  33  N.  W. 
341. 

•  Benton  County  Sav.  Bank  v.  Boddicker 
(1898)  106  Iowa.  648,  45  L.R.A.  321,  67 
Am.  St.  Rep.  310,  75  N.  W.  632,  where 
an  action  was  held  to  be  maintainable  on  a 
bond  given  by  the  defendants  as  sureties 
for  the  payment  of  a  loan. 

»  Bankers'  Mut.  Casualty  Co.  v.  First  Nat. 
Bank  (1906)  131  Iowa,  456,  108  N.  W. 
1046,  where  the  right  of  an  insurance  com- 
pany to  recover  on  a  note  given  by  the 
I^R.A.19]7B. 


defendant  for  the  amount  of  his  premium 
was  thus  discussed  on  demurrer:  "Assum- 
ing as  an  original  proposition  that  appel- 
lee's construction  of  the  statute  is  correct, 
does  it  necessarily  follow  that  the  policy 
issued  by  the  appellant  was  void  and  the 
note  in  suit  without  any  valuable  con- 
sideration? This  question  we  are  con- 
strained to  answer  in  the  negative.  For 
the  purposes  of  the  organization  of  an  in- 
surance corporation  with  authority  to  do 
business  in  this  state,  the  interpretation  of 
the  statute  governing  the  same  and  the  de- 
termination of  the  validity  of  such  or- 
ganization and  its  plan  of  business  are 
committed  primarily  to  the  attorney  gen- 
eral and  auditor  of  state.  Having  adopted 
articles  of  incorporation  expressly  assum- 
ing to  transact  the  business  of  burglary 
insurance,  and  having  secured  from  the 
proper  authority  a  finding  that  such  busi- 
ness was  authorized  by  the  statute  and 
that  its  organization  was  suflficient  for  such 
purpose,  no  court  would  permit  it  to  es- 
cape liability  on  a  contract  issued  by  such 
authority  on  the  plea  of  ultra  vires.  It  is 
a  plea  not  favored  in  law,  and  is  never 
sustained  save  w^here  the  most  persuasive 
considerations  of  public  policy  require  it. 
.  .  .  A  corporation  having  received  the 
benefit  of  a  contract  is  estopped  to  plead 
want  of  power  to  enter  into  it.  .  .  . 
Had  the  appellee  sustained  a  loss  within  the 
terms  of  its  policy,  the  appellant  could  not 
have  successfully  interposed  the  plea  of 
ultra  vires.  It  cannot  be  said,  therefore, 
that  the  premium  note  was  without  con- 
sideration." 
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assigned  being  that,  even  if  ^Hhe  bank 
was  gnilty  of  an  infraction  of  the  law 
in  making  the  loan,  and  by  reason  there- 
of it  eottld  never  enforce  payment  in  the 
courts/'  the  petition  disclosed  no  ground 
for  granting  the  relief  asked  for,  be- 
cause ''it  is  not  enough  for  the  plaintiff 
in  an  equity  suit  to  show  that  the  de^ 
fendant  has  done  wrong;  he  must  also 
make  it  appear  that  he  has  done  right/'  ^ 
This  decision,  however,  if  we  advert  to 
the  general  principle  upon  which  it  pro- 
eeededy  and  the  hypothetical  character 
of  the  language  used  with  respect  to  the 
inability  of  the  bank  to  make  the  loan, 
cannot  warrantably  be  said  to  indicate 
that  the  court  actually  regarded  the  plea 
of  ultra  vires  as  being  a  bar  to  an  ac- 


tion brought  by  the  bank  directly 
against  the  borrower.  Moreover,  if  it 
could  be  regarded  as  a  definite  prece- 
dent for  such  a  doctrine,  it  would,  so  far 
as  the  remedial  rights  of  national  banks 
are  concerned,  be  of  no  authority  in  view 
of  the  more  recent  rulings  of  the  Federal 
Supreme  Court,  which  are  reviewed  in 
§  17,  supra. 

The  theory  that,  in  an  action  brought 
by  a  corporation  on  a  contract  which  it 
has  performed  on  its  side,  the  defend- 
ant is  estopped  from  setting  up  the  plea 
of  ultra  vires,  has  been  applied  in  some 
of  the  more  recent  cases.* 

In  one  instance  the  ground  upon  which 
the  corporation  was  held  to  be  entitled 
to  enforce  the  contract  was  that  ordin- 


1  Elder  V.  First  Nat.  Bank  (1873)  12 
Kan.  238. 

«In  Alexandria,  A.  &  Ft.  S.  R.  Co.  v. 
Johnson  (1807)  58  Kan.  175,  48  Pac  847, 
where  the  defendant  guaranteed  to  the 
plaintiff  railroad  company  the  repayment 
of  money  to  be  expended  by  it  for  another 
railroad  company  under  a  contract  between 
such  companies,  it  was  held  that  they  could 
not,  after  the  money  had  been  expended, 
escape  the  liability  upon  the  guaranty  by 
showing  that  the  former  company  had  no 
power  to  enter  into  the  contract  with  the 
latter.  The  court  said:  "It  is  without 
doubt  true  that  one  may  may  refuse  per- 
formance of  an  unexecuted  contract  ultra 
vires  in  its  nature,  because  of  the  legal 
-wrong  of  its  performance;  but  the  law  is 
quite  lacking  in  tenderness  for  such  virtu- 
ous scruples  as  arise  only  after  the  receipt 
of  benefits  from  its  performance  by  the 
other  side.  In  this  case  the  costs  of  the  sur- 
vey have  been  paid  by  the  Arcadia  Com- 
pany,— at  least  so  claimed  by  it.  The  law, 
therefore,  will  not  permit  the  Kansas  City 
Company  to  refuse  payment  upon  the 
ground  of  the  invalidity,  of  other  and  col- 
lateral conditions  of  the  contract;  and  its 
sureties  stand  upon  no  better  footing." 

In  Farmers'  Nat.  Bank  v,  Robinson 
(1898)  59  Kan.  777,  63  Pac.  762,  a  building 
company  having  a  contract  for  the  erection 
of  a  government  building  arranged  with 
the  First  National  Bank,  of  which  Robinson 
was  receiver,  for  a  loan,  the  agreement 
being  that  the  government  warrants  re- 
ceived as  the  work  progressed  should  be 
forwarded  to  the  bank,  and  then  indorsed  to 
it,  to  be  applied  on  its  debt.  After  several 
Instalments  of  the  loan  had  been  repaid  on 
this  footing,  the  National  Bank  suspended. 
A  treasury  warrant  subsequently  issued 
was  delivered,  after  the  president  of  the 
building  company  had  indorsed  it,  to  Wal- 
worth, the  temporary  receiver  of  the  bank, 
and  by  him  it  was  transferred  to  the  Farm- 
ers' National  Bank,  which  had  previously 
lent  money  to  the  First  National  Bank. 
The  proceeds  of  the  warrant  were  used  by 
the  transferee  for  its  own  purposes,  with 
UR.A.1917B. 


the  exception  of  a  certain  sum  which  it 
turned  over  to  the  receiver.  An  action 
brought  by  Robinson,  the  permanent  re- 
ceiver of  the  First  National  Bank,  was  held 
to  be  maintainable  for  reasons  thus  stated: 
''We  think  the  First  National  Bank  had  an 
equitable  claim  upon  this  warrant  and  the 
fund,  and  that  its  claim  was  not  defeated 
through  the  taking  and  appropriation  of 
the  same  by  the  Farmers'  National  Bank. 
It  is  said  that  the  First  National  Bank  had 
no  power  to  deal  in  such  securities;  that  it 
can  only  carry  on  a  commercial  business 
and  loan  money  on  personal  securities.  If 
it  be  conceded  that  this  security  is  not  of  a 
class  which  a  national  bank  may  take,  the 
defense  of  ultra  vires  is  not  one  that  the 
building  company  could  make  after  the  loan 
had  been  made  and  the  illegal  contract,  if 
it  may  be  so  termed,  executed.  Money  had 
been  loaned  far  in  excess  of  the  amount  in 
the  warrant  wrongfully  taken  by  the  plain- 
tiff in  error.  When  the  estimates  were 
furnished,  the  amount  of  the  same  was 
credited  to  the  building  company.  When 
the  warrant  therefor  was  issued^  it  was  de- 
livered by  Clum  &  Dingman  in  behalf  of  the 
building  company  to  the  First  National 
Bank,  and  for  a  time  it  had  manual  pos- 
session of  the  same.  If  the  building  com- 
pany had  brought  an  action  to  recover  the 
draft,  or  the  proceeds  of  the  same,  a  court 
would  hardly  listen  to  a  claim  at  that  time 
that  the  bank  was  without  authority  to 
make  the  agreement  which  was  made.  It 
could  not  retain  the  money  which  had  been 
loaned,  and  set  up  the  claim  that  the  bank 
had  no  power  to  make  the  agreement  by 
which  the  loan  of  the  money  was  obtained. 
After  the  contract  was  executed  and  the 
benefits  received,  the  building  company 
would  be  estopped  to  deny  the  authority 
and  power  of  the  bank.  The  plaintiff  in 
error,  which  was  acquainted  with  the  facts, 
or  chargeable  with  knowledge  of  the  re- 
lations which  existed  between  the  building 
company  and  the  defendant  in  error,  is  in  no 
better  position  than  the  building  company, 
and  cannot  set  up  a  defense  which  the 
building  company  could  not  make."  No 
reference  was  made  to  the  Federal  decisione 
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arily  the  question  whether  a  corporation 
has  exceeded  its  powers  in  entering  into 
a  contract  can  be  raised  only  by  the  state 
or  a  stockholder.' 

34,  JTeneuoleir. 

In  an  early  case  where  the  action 
was  brought  for  the  recovery  of  money 
lent  by  the  plaintiff  bank,  a  plea  was 
held  bad  which  averred  that  it  had  lent 
the  defendant  bank  notes  which  were 
^'bills  of  credit/'  within  the  meaning  of 
the  clause  of  the  Federal  Constitution 
which  prohibits  the  issue  of  such  instru- 
ments by  any  state.^  The  report  does 
not  give  any  information  regardipg  the 


ground  upon  which  the  ruling  was 
based,  but,  in  view  of  the  date  of  the 
case,  it  is  safe  to  say  that  the  decision 
was  in  no  wise  referable  to  the  princi- 
ple of  estoppel. 

The  foUowing  statement  of  doctrine 
by  an  eminent  text  writer  has  been  ap- 
proved by  a  recent  case:  ^'Where  the 
corporation  is  plaintiff  in  the  action, 
and  is  seeking  to  enforce  a  eontmet  in- 
to which  it  had  no  power  to  enter,  if  the 
defendant  has  received  the  benefit  of 
the  contract  he  will  not  be  allowed  to 
defend  on  the  ground  that  it  was  ultra 
vires,  until  he  restores  the  benefits 
which  he  received."* 


reviewed  in  §  17,  supra.  But  the  judgment 
was  affirmed  without  opinion  in  (1900)  176 
U.  S.  681,  44  L.  ed.  637,  20  Sup.  Ct.  Rep. 
1027. 

For  a  case  in  which  the  principle  of 
estoppel  was  applied  for  the  benefit  of  a 
public  corporation,  see  Electric  Plaster  Co. 
V.  Blue  Rapids  City  Twp.  (1908)  77  Kan. 
580,  96  Pac.  68  (action  to  recover  a  stipu- 
lated sum). 

•  Harris  v.  Independence  Gas  Co.  (1907) 
76  Kan.  760,  13  L.R.A.(N.S.)  1171,  92  Pac. 
1123  (where  the  actual  point  determined 
was  that  the  plaintifT  was  not  entitled  to 
sue  for  the  cancelation  of  the  contract). 

Kentuokj* 

1  Lampton  T.  Commonwealth's  Bank 
(1822)  2  Litt.  (Ky.)  300. 

•  Johnson  v.  Mason  Lodge,  I.  0.  0.  F. 
(1899)  106  Ky.  838,  51  8.  W.  620  (suit  on 
note  given  for  loan),  quoting  Thomp.  Corp. 
1st  ed.  §  5274.  The  court  rejected  the  con- 
tention that  the  doctrine  stated  in  the  text 
was  inapplicable  because  the  contract  in 
question  was  expressly  forbidden  and  con- 
trary to  public  policy.  This  is  one  of  the 
very  few  instances  in  which  a  contract  of 
this  description  has  been  treated  as  being 
within  the  scope  of  the  doctrine.  See  §  44 
of  the  monograph  appended  to  Creditors' 
Claim  &  Adjustment  Co.  v.  Northwest  Loan 
&  T.  Co.  L.R.A.1917A,  737. 

A  later  case  which  was  presumably  de- 
cided upon  the  same  footing,  although  the 
language  of  the  court  is  not  entirely  clear, 
is  Louisville  Tobacco  Warehouse  O).  v. 
Stewart  (1902)  24  Ky.  L.  Rep.  934,  70  S. 
W.  285.  There  the  contention  that  the  note 
in  question  was  void,  because  it  had  been 
given  to  the  plaintiff  corporation  as  one  of 
the  incidents  of  an  ultra  vires  contract  made 
with  one  Stewart  to  purchase  tobacco  from 
planters,  was  thus  dealt  with :  "Such  an  ob- 
jection must  be  pleaded;  but,  if  pleaded,  it 
would  not  be  available,  because  the  corpora- 
tion is  here  suing  Stewart  for  money  which 
it  paid  to  him,  and,  if  it  embarked  in  a 
business  it  had  no  power  to  carry  on,  its 
want  of  power  to  carry  on  the  business 
might  have  been  a  good  defense  for  it,  if 
sued  for  refusing  to  carry  out  its  contract, 
or  if  Stewart  was  suing  it  for  damages  sus- 
L.R.A.1917B. 


tained  by  him  in  the  transaction;  but  it  is 
no  reason,  when  the  transaction  has  been 
voluntarily  completed  by  it,  that  the  court 
should  give  judgment  in  its  favor  against 
Stewart  for  the  loss  which  it  has  thus  sus- 
tained" [on  the  sale  of  tobacco  purchased 
for  it]. 

In  Louis  Blitz  &  Co.  v.  Bank  of  Kentucky 
(1900)  21  Ky.  L.  Rep.  1554,  55  S.  W.  697, 
the  substance  of  the  petition  was  that,  by 
virtue  of  a  mortgage,  the  appellee  bank 
became  the  legal  owner  of  the  De  Pauw 
Company's  glassworks,  material  on  hand, 
and  stock  of  goods;  that  the  appellee 
authorized  the  company  to  manufacture, 
sell,  and  dispose  of  these  goods,  wares,  and 
merchandise  in  the  usual  and  ordinary 
course  of  trade,  as  their  agents;  and  that 
while  so  acting  the  De  Pauw  Company  con- 
tracted with  plaintiff  for  certain  glass,  for 
the  breach  of  which  contract  it  seeks  dam- 
ages. The  court,  after  observing  that,  if  the 
mortgage  was  susceptible  of  the  construc- 
tion placed  upon  it  by  appellant,  it  was 
clearly  ultra  vires  in  so  far  as  appellees 
undertake  to  carry  on  the  manufacture  of 
glass,  continued  thus:  "It  is  a  general 
principle  of  law  that  a  party  will  not  be 
permitted  to  set  up  this  defense  when  re- 
taining the  fruits  or  benefits  of  the  con- 
tract; but  it  is  not  alleged  in  any  of  plain- 
tiff's pleadings  that  appellees  ever  received 
anything  from  the  profits  of  the  business  or 
proceeds  of  the  sale,  or  that  they  ever 
ratified,  confirmed,  or  knew  of  the  alleged 
contract  made  by  the  Indiana  corporation 
with  appellant.  We  are  therefore  of  the 
opinion  that  the  petition  as  amended  fails 
to  state  facts  sufficient  to  support  a  cause 
of  action  against  appellees,  and  that  the 
lower  court  did  not  err  in  sustaining  the 
general  demurrer  to  the  petition." 

In  Brown  v.  United  States  Home  &  Dower 
Asso.  (1890)  12  Ky.  L.  Rep.  283,  13  S.  W. 
1085,  it  was  laid  down  that  the  maker  of  a 
note  cannot,  in  an  action  brought  thereon 
by  a  bona  fide  holder,  escape  liability  by 
setting  up  the  defense  that  the  original 
holder,  or  corporation,  had  no  authority  to 
lend  the  money  which  was  the  consideration 
of  the  note.  But  it  is  not  apparent  from 
the  opinion  whether  the  defense  of  ultra 
vires   was   excluded  with   reference   to  the 
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3S.  Louisiana, 

In  an  early  oase  in  which  a  smit  to 
restrain  an  order  of  seisure  by  which 
the  defendant  corporation  was  attempt- 
ing to  enforce  a  mortgage  was  held  not 
to  be  maintainable,  the  ground  upon 
which  the  court  proceeded  was  that  the 
question  whether  the  corporation,  which 
was  authorized  by  its  charter  to  lend 
money  upon  mortgage  on  lands  only 
where  they  were  in  a  state  of  cultiva- 
tion,  had  exceeded  its  authority  by 
making  a  loan  upon  unimproved  prop- 
erty, was  one  which  concerned  only  the 
state  and  the  stockholders.^  The  con- 
clusion thus  arrived  at  was  manifestly 
the  same  as  that  which  would  have  re- 
sulted from  the  application  of  the  doc- 
trine of  an  estoppel  as  based  upon  an 
acceptance  of  the  benefits  of  the  con- 
tract. But  at  the  time  when  the  deci- 
sion was  rendered,  that  doctrine  had  not 
yet  been  distinctly  formulated  by  any 
American  court. 

The  theory  as  to  the  exclusive  right 
of  the  state  to  raise  the  question 
of  a  want  of  power  in  the  plaintiffs  to 
make  the  contract  under  review  was  al- 
so the  ratio  decidendi  in  one  of  the  more 
recent  cases.'  In  another  the  doctrine 
of  estoppel  was  relied  upon.  It  should 
be  observed,  however,  that  in  this  in- 
stance the  evidence  showed  something 
more  than  merely  the  fact  of  the  de- 
fendant's having  enjoyed  the  fruits  of 
the  contract.' 


30,  Maine, 

The  precise  point  affirmed  by  the 
court  in  an  early  case  was  simply  that 
the  right  of  the  plaintiff  '^to  claim  com- 
pensation for  boomage  pf  logs,  which 
it  was  by  its  charter  authorized  to  col- 
lect and  receive,  could  not  be  affected 
by  an  attempt  to  connect  it  with  the 
performance  of  other  unauthorized 
acts."  ^  But  it  was  also  laid  down  that 
a  corporation  cannot  by  its  vote  confer 
authority  upon  an  agent  to  enter  into  a 
contract  which  is  outside  the  scope  of 
its  power.  Having  r^ard  to  the  char- 
acter of  the  doctrine  thus  propounded, 
and  to  the  date  at  which  the  decision 
was  rendered,  it  may  reasonably  be  in- 
ferred that  the  court  considered  an  ul- 
tra vires  contract  to  be  absolutely  void 
in  such  a  sense  that  it  could  not,  under 
any  circumstances,  constitute  the  found- 
ation of  a  legal  claim. 

In  a  subsequent  case  the  court,  tak- 
ing the  position  that  the  statute  by 
which  savings  banks  were  prohibited 
from  lending  money  on  the  security  of 
names  alone  was  merely  a  direction  to 
the  trustees,  and  was  designed  for  the 
protection  of  the  depositors,  held  that 
such  a  bank  might  maintain  an  action 
on  a  promissory  note,  whether  the  pur- 
'  chase  was  or  was  not  in  conformity  with 
the  provisions  of  the  statute.'  Having 
regard  to  its  rationale  this  decision 
seems  to  indicate  that  an  ultra  vires 


theory  of  an  estoppel  predicated  from  the 
receipt  of  benefits,  or  to  the  special  pro- 
tection accorded  to  purchasers  of  negotiable 
instruments. 


1  Barrow  v.  Bank  of  Louisiana  (1847)  2 
La.  Ann.  453. 

«  Southern  Lumber  Co.  v.  Holt  (1911)  129 
La.  273,  55  So.  986,  where  the  court  quoted 
with  approval  the  following  statement  29 
Am.  A  Eng.  Enc.  Law,  73:  "If  a  corpora- 
tion purchases,  pays  for,  and  takes  an  as- 
signment of  a  cause  of  action  respecting 
matters  outside  the  purpose  of  its  creation, 
and  not  authorized  by  its  charter,  in  an 
action  to  enforce  such  cause  of  action,  want 
of  corporate  power  to  engage  in  such  busi- 
ness cannot  be  interposed  as  a  defense.'' 

«  The  purport  of  Keystone  L.  Ins.  Co.  v. 
Von  Schlemmer  (1908)  122  La.  280,  47  So. 
606,  is  thus  stated  in  the  opinion:  "Sued 
by  the  plaintiff  company  on  his  subscription 
to  50  shares  of  its  capital  stock,  the  defend- 
ant seeks  to  escape  liability  by  pleading 
an  alleged  fatal  variance  between  the 
charter  of  the  company  and  the  terms  of 
bis  subscription;  the  charter  requiring  sub- 
scriptions of  stock  to  be  'paid  in  cash,'  and 
the  terms  of  his  subscription  being  '25  per 
cent  per  month  until  full  payment.'  The 
L..R.A.1917B. 


district  court  and  also  the  court  of  appeal 
(the  case  is  here  on  writ  of  review)  were  of 
the  opinion  that  by  payment  'in  cash'  the 
charter  means  no  more  than  that  payment 
shall  not  be  in  anvthing  but  money,  and 
that,  moreover,  defendant  is  estopped  from 
contesting  the  subscription ;  he  having  nuule 
it  after  he  had  acted  as  one  of  the  directors 
of  the  plaintiff  company,  and  in  order  to 
(]^ualify  as  such.  We  prefer  to  rest  our  de- 
cision on  the  estoppel." 

Maine. 

1  Bangor  Boom  Corp.  v.  Whiting  (1848) 
29  Me.  123. 

SFarmington  Sav.  Bank  v.  Fall  (1880) 
71  Me.  49.  The  court  remarked  that  the 
reasons  for  its  decision  were  adverted  to  in 
Roberts  v.  Lane  (1874)  64  Me.  108,  18  Am. 
Rep.  242,  which  was  not  distinguishable  in 
principle  from  the  case  before  it,  although 
the  same  statutory  prohibition  was*  not 
there  invoked  to  invalidate  the  transfer  of 
the  note.  It  will  be  observed  that  the 
ground  relied  upon  by  the  court  was  similar 
to  one  of  those  subsequently  invoked  by 
the  Federal  Supreme  Court  in  the  leading 
case  of  Union  Nat.  Bank  v.  Matthews 
(1878)  98  U.  S.  621,  25  L.  ed.  188.  See  §  17, 
supra. 
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contract   was   considered  to  be   nonen- 
forceable   under   all   circumstances. 

But  the  views  of  the  court  upon  this 
point  have  ceased  to  be  a  matter  merely 
of  inference,  for,  in  the  latest  case  in 
which  it  has  had  occasion  to  express  an 
opinion,  the  contention  that,  inasmuch 
as  the  defendant  company  took  and  held 
possession  of  the  plaintiff  company's 
works  by  virtue  of  the  lease,  ultra  vires 
was  no  defense  to  an  action  to  recover 
the  agreed  rent,  was  rejected  for  rea- 
sons thus  stated:  ^'We  do  not  doubt 
that  the  plaintiff  company  is  entitled  to 
recover  a  reasonable  rent  for  the  time 
the  defendant  company  actually  occu- 
pied the  works;  but  do  not  think  the 
amount  can  be  measured  by  the  ultra 
vires  agreement.  We  think  that  in  such 
cases  the  recovery  must  be  had  upon  an 
implied  agreement  to  pay  a  reasonable 
rent,  and  that,  while  the  ultra  vires 
agreement  may  be  used  as  evidence,  in 
the  nature  of  an  admission,  of  what  is 
a  reasonable  rent,  it  cannot  be  allowed 
to  govern  or  control  the  amount.  It 
seems  to  us  that  it  would  be  absurd  to 
hold  that  the  ultra  vires  lease  is  void 
and  at  the  same  time  hold  that  it  gov- 
erns the  rights  of  the  parties  with 
respect  to  the  amount  of  rent  to  be  re- 
covered. A  void  instrument  governs 
nothing."  • 

87*  Maryland, 

The  decisions  in  this  state  are  so  con- 
flicting that,  for  the  purposes  of  a  com- 
plete historieal   summary,   it  has   been 


deemed  advisable  to  review  in  the  same 
monograph  both  the  oases  in  which  the 
corporation  was  the  defendant  and 
those  in  which,  it  was  the  moving  party. 
See  §  86  of  the  monograph  appended  to 
Creditors'  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.  1917A, 
737.  In  this  place,  therefore,  it  will  be 
sufficient  to  give  a  list  of  the  cases  which 
bear  upon  the  right  of  a  corporation  to 
suit  upon  the  contract.^ 

3S.  Masaachiutetts, 

The  earliest  cases  which  were  con- 
cerned with  the  remedial  rights  of  a 
corporation  in  respect  of  an  ultra  vires 
contract  turned  upon  the  general  princi- 
ple that  the  question  of  invalidity  was 
one  which  only  the  state  was  entitled  to 
raise.^  These  cases  have  sometimes 
been  cited  by  courts  which  were  arguing 
in  favor  of  the  theory  of  an  estoppel  as 
predicated  from  the  acceptance  of  the 
benefits  of  the  transactions,  but  mani- 
festly they  have  no  real  relevancy  in 
respect  of  that  theory. 

In  the  next  case  which  bears  upon  the 
subject,  the  point  actually  decided  was 
that,  in  an  action  on  a  promissory  note, 
it  was  not  a  good  defense  that  the  plain- 
tiff, a  national  bank,  had  no  authority  to 
purchase  it.'  The  court  answered  in  the 
negative  the  essential  question  which 
was  deemed  to  be  presented  by  the  evi- 
dence; viz.,  "Can  a  party  to  a  contract 
in  itself  lawful,  and  into  which  all  the 
parties  to  it  had  authority  to  enter,  be 
made  null  or  be  incapable  of  enforce- 


•  Brunswick  Gaslight  Co.  v.  United  Ga«, 
Fuel  &  Light  Co.  (1893)  85  Me.  541,  35  Am. 
St.  Rep.  385,  27  Atl.  525. 

1  Albert  v.  Savings  Bank  (1849)  1  Md. 
Ch.  407;  United  German  Bank  v.  Katz 
(1881)  57  Md.  128;  Black  v.  First  Nat.  Bank 
(1903)  96  Md.  399,  54  Atl.  88;  Lazear  v. 
National  Union  Bank  (1879)  52  Md.  78,  36 
Am.  Rep.  355.  The  second  and  third  .of 
these  cases  are  authorities  for  the  doctrine 
that  a  corporation  which  has  performed  an 
ultra  vires  contract  on  its  side  is  entitled  to 
maintain  an  action  on  the  contract.  The 
first  contains  an  obiter  dictum  to  the 
opposite  effect.  In  the  fourth  the  right  of 
action  was  expressly  denied. 

Has  SAolmaA'tts. 

iln  Little  v.  O'Brien  (1812)  9  Mass.  423, 
an  insurance  company  which  was  required 
by  the  terms  of  its  incorporation  to  invest 
its  stock  in  certain  specified  funds  received 
private  notes  from  the  several  stockhold- 
ers in  payment  of  their  respective  shares. 
It  was  argued  that  this  conduct  of  the 
company  was  such  a  contravention  of  its 
duty  as  would  avoid  the  note  given  by  the 
L,.R.A.19nB. 


defendant.  But  the  court  said:  "Whether, 
for  this  misbehavior  of  the  corporation,  the 
government  might  not  seize  their  franchifie, 
upon  due  process,  is  a  question  not  now  be- 
fore us.  It  is,  however,  a  sufficient  answer 
to  the  objection,  that  it  does  not  lie  in  the 
mouth  of  a  stockholder  for  this  cause  to 
avoid  his  contract,  which,  as  between  him 
and  the  company,  was  made  on  a  sufficient 
consideration." 

In  Chester  Ghiss  Co.  v.  Dewey  (1819)  16 
Mass.  04,  8  Am.  Dec.  128,  the  grounds  upon 
which  an  action  for  the  price  of  goods  was 
held  to  be  maintainable  were  thus  stated: 
''As  to  the  fourth  objection,  which  was  to 
the  recovery  on  the  count  for  goods  sold 
and  deliver^,  on  the  ground  that  the  plain- 
tiffs were  prohibited  from  trading,  it  cannot 
avail.  The  legislature  did  not  intend  to 
prohibit  the  supply  of  goods  to  those  em- 
ployed in  the  manufactory.  Besides,  the 
defendant  cannot  refuse  payment  on  this 
ground;  but  the  legislature  may  enforce  the 
prohibition  by  causing  the  charter  to  be 
revoked  when  they  shall  determine  that  it 
has  been  abused.'' 

B  National  Pemberton  Bank  v.  Porter 
<1878)    125  Mass.  333,  28    Am.    Rep.    235. 
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anent,  because  the  plaintiff  has  entered 
into  and  fully  performed,  with  another 
and  totally  distinct  party,  a  contract  in 
reference  to  it  which  was  unauthorissed, 
even  though  by  such  contract  he  be- 
comes a  party  to  the  contract  in  suit?"' 
But  the  principle  to  which  the  earlier 
decisions  were  referred  was  also  ap^ 
proved. 

The  doctrine  as  to  the  exclusive  right 
of  the  state  to  raise  the  question  of  ul- 
tra vires  constituted  the  primary  ratio 
decidendi  in  a  subsequent  case  in  which 
it  was  held  that  the  plaibtiJff,  although 
incorporated  for  the  purpose  of  manu- 
facturing, and  consequently  not  author- 
ized to  keep  a  store  at  which  persons 
like  the  defendant,  who  were  not  in  its 
employ,  could  purchase  groceries  and 
other  commodities,  was  entitled  to  main- 
tain an  action  in  respect  of  certain 
goods  supplied  by  it.*  The  court,  after 
pointing  out  that  the  statement  made  in 
an  earlier  case  with  regard  to  the  prin- 
ciple was  "wholly  obiter  dictum,"*  con- 
tinued thus:  "But  the  weight  of 
authority,  we  think,  supports  the  last 
reason  given  in  its  application  to  the 
facts  of  the  present  case.  There  is  a  dis- 
tinction between  a  corporation  making  a 
contract  in  excess  of  its  powers  and 
making  a  contract  which  it  is  prohibited 
by  statute  from  making,  or  which  is 
against  public  policy  or  sound  morals; 
and  there  is  also  a  distinction  between 
suing  for  the  breach  of  an  executory 
contract  and  suing  to  xaeover  the  value 
of  property  which  has  keen  received  and 
retained  by  the  defendaixt  under  a  con- 
tract executed  on  the  part  of  the  plain- 
tiff.'' But  the  opinion  also  contains  the 
following  passage:  "If  it  be  assumed, 
in  favor  of  the  defendant,  that  the  con- 
tracts of  sale  in  the  case  at  bar  were 
ultra  vires  of  the  corporation,  they  were 
not  contracts  which  were  prohibited,  or 
contracts  which  were  void  as  against 
public  policy  or  good  morals;  the  defect 
in  them  is  that  the  corporation  exceeded 
its  powers  in  making  them.  The  defend- 
ant, under  these  contracts,  has  received 
the  goods,  and  retained  and  used  them. 


£ither  the  corporation  must  lose  the 
value  of  its  property,  or  the  defendant 
must  pay  for  it;  in  such  an  alternative, 
courts  have  held,  on  one  ground  or  an- 
other, that  an  action  can  be  maintained 
when  the  sole  defect  is  a  want  of  au- 
thority on  the  part  of  the  corporation 
to  make  the  contract.  We  think  that 
the  corporation  can  maintain  an  action 
of  contract  against  the  defendant  t6  re- 
cover the  value  of  the  goods.  The  de- 
fendant is  not  permitted  to  set  up  this 
want  of  authority  as  a  defense;  and, 
as  the  form  of  the  transaction  was  that 
of  contract,  such  should  be  the  form  of 
the  action."  These  remarks,  if  they  do 
not  amount  to  an  explicit  approval  of 
the  doctrine  of  estoppel  in  respect  of 
contracts  which  are  merely  ultra  vires, 
as  distinguished  from  those  which  are 
expressly  prohibited,  might  apparently 
be  construed,  without  any  severe  strain- 
ing of  the  language,  as  an  expression  of 
the  views  of  a  court  which  did  not  con- 
demn that  doctrine.  But  as  the  decision 
belongs  to  a  period  during  which  the 
court  made,  with  reference  to  actions 
against  corporations,  several  rulings 
which  were  inconsistent  with  that  doc- 
trine (see  §  87  of  the  monograph 
appended  to  Creditors'  Claim  &  Adjust- 
ment Co.  V.  Northwest  Loan  &  T.  Co. 
L.II.AJ917A,  737),  it  would  seem  pref- 
erable to  assume  that  in  this  in- 
stance it  did  not  intend  to  go  any  fur- 
ther than  to  afSbrm  the  right  of  the 
plaintiff  to  recover  on  a  quantum  meruit. 
That  this  was  its  actual  position  is 
strongly  indicated  by  the  reservation 
expressed  in  the  statement  that  it  was 
"not  required  to  determine  whether  an 
action  can  be  maintained  to  recover  the 
price  as  distinguished  from  the  value 
of  the  goods,  as  no  exception  has  been 
taken  to  the  measure  of  damages."  The 
particular  aspect  of  the  case  to  which 
these  words  allude  would  most  probably 
have  been  adverted  to  in  somewhat  dif- 
ferent terms,  if  the  principle  of  estop- 
pel had  been  the  real  basis  of  the  deci- 
sion. But  it  must  be  admitted  that, 
when  all  is  said,  the  precise  position  of 


This  case,  it  will  be  observed,  was  decided  in 
the  same  year  as  Union  Nat.  Bank  v.  Mat- 
thews (1878)  98  U.  S.  621,  25  L.  ed.  188, 
with  which  it  is  in  accord  so  far  as  regards 
the  conclusion  arrived  at,  that  the  unau- 
thorized character  of  the  transaption  was 
not  an  element  wliich  precluded  recovery. 
But  the  Federal  decision  was  based  upon 
different  grounds.  See  §  17,  supra.  It  was 
not  brought  to  the  attention  of  the  Massa- 
chusetts court,  and  possibly  had  not  yet 
been  reported. 

In  Atlas  Nat.  Bank  v.  Savery  (1879)  127 
T^.R.A.1917B. 


Mass.  75,  involving  similar  facts,  the  earlier 
ruling  was  followed. 

In  Lyndeborough  Glass  Co.  v.  Massa- 
chusetts Glass  Co.  (1873)  111  Mass.  315, 
where  it  was  contended  that  a  contract  of 
sale  was  ultra  vires  and  therefore  not  en- 
forceable, the  ratio  decidendi  was  simply 
that  it  was  ultra  vires. 

«  Slater  Woollen  Co.  v.  Lamb  (1887)  143 
Mass.  420,  9  N.  E.  823. 

4  Chester  Glass  Co.  ▼.  Dewey,  note  1, 
supra. 
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the  court  in  respect  of  this  phase  of  the 
case  remains  somewhat  uncertain.  The 
suggested  construction  of  the  language 
of  the  opinion  is  certainly  open  to  the 
possible  objection  that,  if  the  court 
intended  merely  to  assert  that  the  cor- 
poration was  entitled  to  resort  to  reme- 
dies other  that  an  action  on  the  con- 
tract itself;  the  distinction  which  it  had 
previously  taken  between  contracts  in 
excess  of  corporate  powers  and  those 
which  are  prohibited  as  against  public 
policy  or  immoral  would  be  apparently 
pointless.  As  independent  remedies  are 
available  also  to  persons  who  enter  into 
contracts  belonging  to  these  contrasted 
categoriesi  there  would  seem  to  be  no 
occasion  to  differentiate  them  from  ultra 
vires  contracts,  if  merely  the  right  to 
pursue  those  remedies  is  assumed  to 
have  been  in  question. 

In  a  somewhat  later  case,  where  the 
fact  that  the  corporate  stock,  for  a  cer- 
tificate of  which  the  action  was  brought, 
had  been  acquired  by  an  insurance  com- 
pany in  excess  of  its  powers,  was  held 
not  to  constitute  a  valid  'defense,  the 
court  again  relied  upon  the  principle 
that  the  question  of  ultra  vires  could 
not  be  raised  except  by  the  state.^ 

In  a  still  later  case  involving  a  claim 
for  the  price  of  an  elevator  furnished 
to  the  defendant  by  the  plaintiff  under 
a  written  agreement,  the  ratio  decidendi 
was  that  facts  constituting  a  defense 
were  not  shown  by  an  answer  which  al- 
leged that,  at  the  time  of  its  making  and 
performing  the  agreement,  the  plaintiff's 
capital  stock  had  not  been  paid  in, 
and  a  certificate  of  the  payment,  etc., 
had  not  been  filed,  as  required  by  the 
Pub.  Stat.  chap.  106,  §  46,  which  forbids 
a  corporation  to  "commence  the  transac- 
tion of  the  business  for  which  it  was 
oiganized"  until  those  things  are  done. 
That  is  to  say,  the  position  was  taken 
that  the  provision  in  question,  ''when 
construed  with  the  rest  of  the  chapter 
and  in  the  light  of  former  decisions, 
could  not  be  taken  to  make  the  contract 
void."*  In  this  point  of  view  the  court 
had  no  occasion  to  consider  the  signifi- 
cance of  the  circumstance  that  the  con- 
tract had  been  performed  by  the  plain- 
tiff. Indeed,  the  following  unqualified 
language  might  possibly  be  construed  as 
indicating  that  the  circumstance  would 


have  been  treated  as  immaterial  if  the 
contract  had  been  considered  void:  ^If, 
then,  the  contract  sued  upon  bound  the 
plaintiff,  it  would  be  entirely  anomalous 
to  hold  that  the  defendant  was  free. 
The  general  rule  is  that,  when  a  contract 
is  made  void  by  a  prohibition,  it  is  void 
against  both  sides.  .  .  .  The  defense 
of  ultra  vires,  in  the  sense  that  the  con- 
tract was  illegal  or  prohibited,  has  been 
set  up  by  corporations  so  much  oftener 
than  against  them,  that  it  is  hard  to  find 
cases  of  the  latter  sort,  whereas  if  either 
party  were  to  be  precluded  from  it,  it 
would  be  the  corporation.  It  may  be 
worth  noticing,  however,  that  the  deci- 
sions assume  that,  if  it  is  a  defense  to 
the  corporation,  it  is  a  defense  to  the 
other  party." 

In  one  case  in  which  the  right  of  a 
national  bank  to  sue  on  a  contract  made 
in  excess  of  its  statutory  power  was 
affirmed,  the  court  simply  followed  the 
Federal  decisions.'^ 

From  the  foregoing  summary  it  ap- 
pears that  in  this  state  corporations 
which  bring  suit  upon  ultra  vires  con- 
tracts are,  for  practical  purposes,  in  a 
position  as  advantageous  as  if  the  prin- 
ciple of  estoppel  were  applied,  but  that 
the  effect  of  performance  as  creating 
such  estoppel  has  not  as  yet  been  def- 
initely decided. 

3Sa.  Michigan, 

In  an  early  ease  it  was  laid  down  that 
the  i^ct  of  a  bank  in  discounting  a  bill  at 
higher  rate  of  interest  than  that  which 
it  was  allowed  by  its  charter  to  reserve 
rendered  the  contract  void  and  nos- 
enforceable.^  This  is  one  of  the  eases 
which  were  decided  before  the  principle 
of  estoppel  was  distinctly  laid  down  by 
any  American  judge,  and  with  which, 
having  regard  to  the  facts  involved,  that 
principle  is  essentially  inconsistent.  The 
language  used  in  the  opinion  also  shows 
that  the  category  of  ultra  vires  con- 
tracts was  assumed  to  comprehend  those 
which  were  expressly  prohibited  as  well 
as  those  which  were  merely  unauthor- 
ized, and  that  no  such  distinction  be- 
tween these  two  descriptions  of 
contracts  as  has  been  subsequently  predi- 
cated in  some  jurisdictions  was  recog- 
nized by  the  court.     In  both  these  re- 


ft Chaffee  y.  Middlesex  K.  Co.  (1888)  146 
Mass.  224,  16  N.  E.  34.  The  only  authority 
cited  was  National  Bank  v.  Whitney  (1880) 
103  U.  S.  99,  26  L.  ed.  443.    See  §  17,  supra. 

8  Chase's  Patent  Elevator  Co.  v.  Boston 
Tow    Boat    Co.     (1890)    352   Mass.  428,  9 
L.R.A.  339,  28  N.  E.  300. 
L.K.A.1917B. 


7Prescott  Nat.  Banker,  Butler  (1893)  157 
Mass.  548,  32  N.  £.  909. 

Bffieltisaii* 

lOrr  V.  Lacey   (1846)   2  Dougl.    (MMt) 
254. 
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speets  the  case  affords  an  exact  parallel 
to  many  of  the  earlier  New  York  cases.* 
The  effect  of  performance  on  the  part 
of  the  corporation  was  not  explicitly  de- 
termined until  abont  forty  years  after- 
wardS;  when  the  court  followed  the 
numerous  precedents  which  had  by  that 
time  been  accumulated  in  favor  of  the 
principle  of  estoppel  by  the  decisions  in 
other  states.  This  principle  was  affirmed 
without  qualification  in  several  cases.' 
But  in  one  instance  where  affirmative  re^ 
lief  was  granted  against  a  party  who 
had  partially  performed  the  contract  on 
his  side,  the  ratio  decidendi  was  that 
"the  doctrine  of  estoppel  cannot  apply 
where  there  was  no  power  conferred  up- 
on the  corporation  to  convey  the  title  and 
interest  claimed."  The  reason  assigned 
was  that  "both  parties  to  the  contract 
were  presumed  to  have  contracted  with 
full  knowledge  of  the  law  and  powers 
inherent  in  the  corporation,"  and  that 
no  charge  of  fraud  or  misrepresentation 
was  or  could  be  claimed.*  If  carried  to 
its  logical  conclusion,  the  broad  doctrine 
thus  laid  down  would  manifestly  be  fa- 
tal to  the  theory  that  the  receipt  of  the 
benefits  of  the  contract  creates  an  es- 
toppel. The  antinomy  thus  presented 
affords  an  interesting  example  of  the  in- 
eonsistencies  in  which  the  adoption  of 
that  theory  may  entangle  a  court.  Up- 
on the  given  facts,  however,  the  deci- 
sion itself  would  seem,  in  the  final  analy- 
sis, to  amount  simply  to  an  affirmation 
of  the  rule  that  an  ultra  vires  contract 
cannot,  in  any  point  of  view,  become 
obligatory  as  the  result  of  its  partial 
performance  by  the  party  who  is  seek- 
ing to  enforce  it. 

89.  Minnesota. 

In  an  early  case  involving  the  reme- 
dial rights  of  a  corporation  in  respect 
of  a  promissory  note  given  by  the  de- 
fendant for  an  insurance  premium,  it 
was  held,  on  demurrer  to  an  answer 
which   alleged   an   excess   of  power  in 


respect  of  the  subject  matter  of  the  in- 
surance, that  the  action  was  not  main- 
tainable.^ The  facts  were  plainly  sug- 
gestive of  the  applicability  of  the  prin- 
ciple of  estoppel  as  predicated  from  the 
defendant's  enjoyment  of  the  benefits 
of  the  contract.  But  apparently  none  of 
the  authorities  which,  even  at  the  com- 
paratively early  date  of  the  decision, 
were  producible  in  favor  of  that  princi- 
ple, were  known  to  the  court.  The  rul- 
ing was  based  on  the  broad  ground  that 
"no  person,  natural  or  artificial,  can  en- 
force a  contract  which  is  void,  illegal, 
or  contrary  to  the  policy  of  the  law.'' 
With  reference  to  the  allegation  that 
the  plaintiff  had  been  induced  to  enter 
into  the  contract  by  fraudulent  repre- 
sentations, it  was  laid  down  that  the 
doctrine  of  equitable  estoppel  could 
have  no  application  in  the  case  against 
the  defendant,  because  "it  is  only  in- 
voked to  prevent  injustice  and  wrong, 
and  when  the  party  claiming  its  protec- 
tion would  in  the  eye  of  the  law  be  de- 
frauded, and  the  other  party  be  guilty 
of  a  fraud  by  the  allegation  or  proof  of 
the  truth." 

In  two  later  eases,  where  an  action 
brought  by  a  bank  against  the  maker 
and  indorser  of  a  note  which  it  had  pur- 
chased from  the  latter  was  held  not  to 
be  maintainable,  the  decision  proceeded 
upon  the  ground  that  the  purchase,  be- 
ing ultra  vires,  passed  no  title.'  The 
question  whether  the  receipt  of  the 
benefits  of  the  contract  precluded  the 
defendants  from  relying  on  its  invalidity 
was  not  considered.  It  is  clear,  however, 
that  the  conclusion  arrived  at  is,  up- 
on the  given  facts,  essentially  inconsist- 
ent with  the  rule  afterwards  laid  down 
by  the  court  in  a  headnote  prepared  by 
it:  "The  plea  of  ultra  vires,  either  for 
or  against  a  corporation,  cannot  be  per- 
mitted to  prevail  in  cases  of  executed 
contracts,  where  it  would  not  advance 
justice,  but,  on  the  contrary,  accomplish 
a    wrong   under    the    forms    of    law."  • 


*  See  §  44,  notes  8  and  4,  infra. 

S  Hall  Mfg.  Co.  V.  American  R.  Supply  Co. 
(1882)  48  Mich.  331,  12  N.  W.  205  (contract 
for  the  exclusive  right  to  sell  patented 
article);  Cleveland  Paper  Co.  v.  Courier  Co. 
(1887)  67  Mich.  152,  34  N.  W.  656  (sale  of 
froods);  Fifth  Nat.  Bank  v.  Pierce  (1898) 
117  Mich.  376,  76  N.  W.  1068  (loan  on  mort- 
gage). 

4  Hillsdale  College  v.  Rideout    (1890)    82 

Ifich.  94,  46  K.  W.  373,  an  injunction  was 
l^ranted  to  restrain  the  defendants  from 
using  a  portion  of  the  buildings  of  the 
plaintiff  for  the  purpose  of  conducting  a 
commercial  school  and  maintaining  dormi- 
tories. 
T^R.A.IOHB. 


Minnesota. 

1  Rochester  Ins.  Co.  v.  Martin  (1868)  13 
Minn.  69.  Gil.  54. 

«  Farmers'  &  M.  Bank  v.  Baldwin  (1876) 
23  Minn.  198.  23  Am.  Rep,  683.  This  de- 
cision was  followed  in  First  Nat.  Bank  v. 
Pierson  (1877)  24  Minn.  140,  31  Am. 
Rep.  341,  involving  similar  facts.  The 
latter  ease  was  decided  before  National 
Bank  v.  Whitney  (1880)  103  U.  S.  99, 
26  L.  ed.  443,  with  which  it  seems  to  be  in- 
consistent. 

S  Central  Bldg.  &  L.  Asso.  v.  Lampson 
(1895)  60  Minn.  422,  62  N.  W.  644  (action 
brought  to  recover  the  sum  by  which  the 
proceeds  of  a  foreclosure  sale  fell  short  of 
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This  formula  is  a  quotation  from  a  lead- 
ing New  York  case  in  which,  the  doc- 
trine of  an  estoppel  as  based  upon  the 
execution  of  the  contract  by  the  party 
seeking  to  enforce  the  contract  was  ap- 
plied.* 

40.  Mississippi, 

An  adoption  of  the  doctrine  of  estop- 
pel in  its  broadest  form  might  seem  to 
be  imported  by  the  following  remark, 
made  with  regard  to  one  aspect  of  an 
early  case  in  which  the  plaintiff  bank 
had  discounted  a  promissory  note  at  a 
rate  of  interest  exceeding  that  author- 
ized by  its  charter:  "The  contract  on 
the  part  of  the  bank  is  executed,  and 
the  opposite  party  is  secured  in  the  en- 
joyment of  the  fruits  beyond  disturb- 
ance. How,  then,  can  he  object  to  the 
want  of  power?"  ^  But  the  conclusion 
that  this  can  scarcely  have  been  the  ac- 
tual position  which  the  court  intended  to 
take  is  indicated  not  only  by  the  early 
date  at  which  the  case  was  decided,  but 
also  by  the  fact  that  in  a  somewhat  later 
case  involving  the  power  of  the  plain- 
tiff to  lend  the  money  for  which  the 
note  upon  which  the  action  was  brought 
had  been  given,  the  following  reasons 
for  refusing  to  sustain  the  defense  of 
ultra  vires  were  relied  upon:  "The  dis- 
tinction is  obvious  between  a  contract 
by  a  corporation  made  in  reference  to  a 
subject  lying  entirely  without  the  range 
of  the  objects  for  which  its  powers  were 
granted,  and  an  irregular  or  illegal  exer- 
cise of  a  right  conveyed  by  its  charter. 
If  a  corporation  makes  a  contract  entire- 
ly foreign  to  the  purposes  of  its  insti- 
tution, the  act  is  void,  simply  for  want 
of  power  in  reference  to  the  subject 
matter.  .  .  .  But  where  a  corporation 
enters  into  a  contract  in  reference  to  a 
subject  embraced  within  the  scope  of  its 
granted  powers,  but  in  so  doing  exceeds 
them,  the  contract  will  not  thereby  be 
rendered   void.     It   might   constitute   a 


ground  for  the  resumption  of  its  fran- 
chises by  the  state,  but  could  not  be  ob- 
jected by  the  party  sought  to  be 
charged.'' '  The  relevance  of  the  prin- 
ciple of  estoppel  to  the  circumstances 
here  under  review  is  so  manifest  that  it 
would  almost  certainly  have  been  in- 
voked if  the  court  had  regarded  it  as 
being  an  accepted  qualification  of  the 
doctrine  of  ultra  vires.  As  it  stands, 
the  decision  would  seem  to  amount  sim- 
ply to  an  assertion  that  the  defense  of 
ultra  vires  is  not  available  in  an  action 
by  a  corporation,  because  the  question 
of  a  defect  of  power  is  one  which  can- 
not be  raised  except  by  the  state,  and 
is  applicable  only  to  the  first  of  the 
two  descriptions  of  contracts  specified. 
But  possibly  the  court  regarded  the  rule 
regarding  the  exclusive  right  of  the  state 
to  interfere  as  one  which  was  concurrent- 
ly applicable  to  the  former  of  the  classes 
of  contracts  to  which  it  refers.  Upon  any 
other  supposition  the  ease  would  be  in- 
consistent with  the  last  of  the  cases  re- 
viewed in  this  section,  which  clearly  in- 
volved contracts  belonging  to  that  class. 
The  doctrine  enunciated  in  the  pas- 
sage quoted  above  was  again  indorsed 
in  a  case  in  which  the  trustees  of  the 
school  fund  of  a  township  were  held  to 
be  entitled  to  enforce  as  a  mortgage  an 
absolute  deed  executed  to  secure  a  note 
given  for  a  loan,  although  the  regulat- 
ing statute  authorized  them  to  lend  the 
fund  only  on  notes  with  good  per- 
sonal securities.'  The  circumstance 
from  which  the  invalidity  of  the  con- 
tract was  here  predicated  was,  it  is  ap- 
prehended, one  which  would  be  regarded 
by  most  courts  as  a  mere  informality, 
to  which  the  expression  "ultra  vires"  is 
applicable  only  in  a  secondary  sense.  See 
§1  6-8,  of  the  monograph  appended  to 
Creditors'  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.1917A, 
737.  It  would  seem  that,  if  this  was 
really  the  nature  of  the  transaction,  the 


the  amount  of  the  loss  secured  by  the  mort- 
gage). 

The  rule  stated  in  the  text  was  also  taken 
for  granted  in  Fergus  Falls  v.  Fergus  Falls 
Hotel  Co.  (1»00)  80  Minn.  165,  60  L.R.A. 
170,  81  Am.  St.  Rep.  249,  83  X.  W.  54,  where 
it  was  held  that  a  subsequent  purchaser  of 
property  with  notice  of  an  existing  mort- 
gage lien  cannot  take  advantage  of  the 
ultra  vires  character  of  the  loan  secured  by 
the  mortgage. 

4  Whitney  Arms  Co.  v.  Barlow  (1875)  63 
N.  Y.  72,  20  Am.  Rep.  604. 

MiaaiBBlppl. 

1  Commercial  Bank  v.  Xolan  (1843)  7 
How.  (Miss.)  608  (note  discounted  at  exces- 
UR.A.1917B. 


sive  rate).  This  case  was  approved  in 
Planters  Bank  v.  Sharp  (1844)  4  Smedes  & 
M.  75,  43  Am.  Dec.  470. 

In  a  somewhat  later  case,  where  the  de- 
fense was  that  the  contract  provided  for  a 
higher  interest  than  that  specified  in  the 
plaintiffs  charter,  one  of  the  grounds  upon 
which  the  decision  proceeded  was  that  the 
contract  was  invalid  only  in  respect  of  the 
excess.  The  court  also  invoked  the  doctrine 
that  only  the  state  cam  raise  the  question 
of  ultra  vires.  Grand  Gulf  Bank  v.  Archer 
(1847)  8  Smedes  &  M.  151. 

AHaynes  v.  Covington  (1860)  13  Smedes 
&  M.  408. 

«Littlewort  v.  Davis  (1874)  50  Miss.  403. 
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doctrine  formulated  in  tlie  earlieif  case 
was  wrongly  invoked. 

In  the  most  recent  case  that  bears  up- 
on the  remedial  rights  of  a  corporation, 
two  counties  which  had  subscribed  for 
the  bonds  of  a  railroad  corporation 
nought  to  have  a  sale  of  its  franchises  to 
another  company  canceled  on  the  ground 
that  the  vendee  had  no  authority  to 
make  such  a  purchase.  The  ground  up- 
on which  the  suit  was  held  not  to  be 
maintainable  was  that,  ^'whatever  com- 
plaint might  be  made  by  creditors  of  the 
selling  corporation  or  stockholders  of 
the  purchasing  company,  or  by  the  state 
in  its  sovereign  capacity,  this  objection 
cannot  be  made  by  the  selling  company 
or  its  stockholders."^ 

The  foregoing  summary  indicates  that, 
except  perhaps  in  a  single  case  which  is 
of  dubious  significance  in  this  regard, 
the  doctrine  of  estoppel,  as  predicated 
from  the  execution  of  the  contract,  has 
never  been  recognized  in  this  state  with 
regard  to  actions  in  which  the  corpora- 
tion was  the  claimant.  But  an  affirma- 
tion of  its  applicability  to  such  actions, 
whenever  the  question  is  explicitly  pre- 
sented, is  a  virtual  certainty,  having  re- 
prard  to  the  fact  that  it  has  now  been 
definitively  established  with  respect  to 
actions  against  corporations.  See  §  90 
of  the  monograph  just  referred  to. 

41.  Missouri. 

In  an  early  case  which  involved  the 
right  of  the  defendant  corporation  to 
set  off  a  claim  based  on  a  promissory 
note  executed  by  the  plaintiff  and  as- 
signed to  it,  the  ground  upon  which 
judgment  was  held  to  have  been  prop- 
erly rendered  in  its  favor  was  simply 
that  the  plaintiff  had  not  specified  in 
his  reply  the  facts  on  which  he  relied 
for  the  purpose  of  showing  the  illegal- 
ity of  the  conduct  of  the  defendant  in 
receiving  the  note  used  as  a  set-off.*    For  ' 


the  purposes  of  this  decision  it  would 
seem  that  the  court  must  have  assumed 
that  no  action  could  have  been  main- 
tained upon  the  contract  if  it  had  been 
shown  to  be  ultra  vires. 

The  more  recent  cases  have  turned 
upon  the  broad  doctrine  "that  the  ques- 
tion of  ultra  vires  can  only  be  raised  in 
a  direct  proceeding  by  the  state  against 
the  corporation,  and  not  in  a  collateral 
proceeding  by  another  party,  except 
when  the  charter  of  the  corporation  not 
only  specifies,  and  therefore  limits  it  to, 
the  business  in  which  it  may  engage,  but 
by  express  terms,  or  by  a  fair  implica- 
tion from  its  term,  invalidates  transac- 
tions outside  of  its  legitimate  corporate 
business."*  Apparently  this  is  the  only 
aspect  under  which  general  question  of 
the  right  of  the  corporation  to  maintain 
an  action  has  hitherto  been  considered 
by  the  supreme  court.  But  with  refer- 
ence to  the  statute  which  authorizes  the 
formation  of  banking  corporations  with 
power  to  loan  money  "at  a  rate  of  in- 
terest not  to  exceed  10  per  cent  per 
annum,"  it  has  been  held  that  a  note 
taken  for  a  loan  at  a  greater  rate  of 
interest  is  not.  wholly  void,  but  merely 
nonenforceable  in  respect  of  the  exces- 
sive rate  of  interest.' 

The  rulings  of  the  court  of  appeals 
have  proceeded  on  various  grounds. 
Some  of  its  decisions  have,  like  those 
of  the  supreme  court,  proceeded  upon 
the  theory  that  the  question  of  ultra 
vires  is  one  which  only  the  state  can 
ratse.^  It  has  e&unciated  the  doctrine 
that  "where  a  corporation  departs  from 
its  proper  powers,  either  by  exceeding 
them  or  by  refusing  to  exercise  such  as 
are  essential  to  the  grant  as  a  whole, 
and  the  departure  involves  questions  of 
state  policy  or  matters  which  affect  the 
rights  of  the  public,  there,  independent- 
ly of  any  direct  proceeding  upon  the 
part  of  the  state  for  violation  of  char- 


*  Hinds  County  v.  Natchez,  J,  &  C.  R.  Co. 
(1904)  85  Miss.  599,  107  Am.  St.  Rep.  305, 
38  So.  189. 

Missouri. 

iHart  V,  Missouri  State  Mut.  F.  &  M. 
Ins.  Co.  (1855)  21  Mo.  93. 

«St.  Louis  Drug  Co.  v.  Robinson  (1883) 
81  Mo.  19  (accommodation  indorsement  of 
note). 

For  other  cases  which  have  proceeded 
upon  the  same  ground,  see  St.  Joseph  F.  &, 
M.  Ins.  Co.  V.  Hauck  (1880)  71  Mo.  465, 
former  appeal  (1876)  63  Mo.  112  (suit  on 
note  discounted  by  plaintiff) ;  Franklin  Ave. 
German  Sav.  Inst.  v.  Board  of  Education 
(1882)  75  Mo.  408  (suit  on  bond  purchased 
by  plaintiff) ;  Union  Nat.  Bank  v.  Hunt 
(1882)  76  Mo.  439,  affirming  (1879)  7  Mo. 
L.R.A.1917B.  65 


App.  42  (suit  on  note  taken  for  some  of 
its  own  stock  which  it  had  been  obliged  to 
purchase  in  order  to  protect  itself  from 
loss). 

The  decision  to  the  opposite  effect  in 
Matthews  v,  Skinker  (1876)  62  Mo.  329,  21 
Am.  Rep.  425,  was  reversed  in  Union  Nat. 
Bank  v.  Matthews  (1878)  98  U.  S.  621,  25 
L.  ed.  188.     See  §  17,  supra. 

»  Farmers'  &  T.  Bank  v.  Harrison  (1874) 
57  Mo.  512. 

4  See  Mt.  Vernon  Bank  v.  Porter  (1893) 
52  Mo.  App.  244  (action  against  cashier  of 
plaintiff  to  compel  him  to  account  for  com- 
mission received  for  negotiating  certain 
bonds),  and  the  cases  cited  in  §  8,  with  re- 
gard to  the  impeachment  of  the  right  of  a 
corporation  to  hold  real  estate. 
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ter,  the  courts  will  refuse  to  counte- 
nance or  lend  their  aid  to  actions  or 
defenses  which  are  based  upon  such  de- 
partures."* The  principle  of  an  es- 
toppel as  predicated  from  the  receipt 


and  retention  €i£  the  benefits  of  the  con- 
tract has  been  recognized  by  it  in  several 
cases.'    In  one  case  the  contract  has  been 
regarded  as  entirely  void.^ 
In  one  case  where  an  action  was  held 


•  St.  Louis  Stoneware  Co.  v.  Partridge 
(1880)  8  Mo.  App.  217,  where  the  actual 
point  determined  was  that,  where  the  presi- 
dent of  a  corporation,  who  had,  with  other 
officers,  bought  stock  for  the  corporation, 
could  not  set  up  the  doctrine  of  ultra  vires 
as  a  defense  to  an  action  for  conversion  of 
the  stock. 

6  In  St.  Louis  Drug  Co.  v.  Robinson  (1881) 
10  Mo.  App.  588,  it  was  laid  down  that, 
where  a  corporation  indorsed  notes  for  the 
accommodation  of  the  maker,  taking  a 
mortgage  from  him  as  indemnity  against 
its  liability  on  the  indorsement,  and  was 
thereafter  compelled  to  pay  the  notes,  the 
maker  is  estopped  to  assert  that  the  mort- 
gage was  invalid  because  the  indorsement 
was  ultra  vires. 

In  St.  Louis  CaiTiage  Mfg.  Co.  v.  Hilbert 
(1887)  24  Mo.  App.  338,  one  Appel,  the 
superintendent  of  the  plaintiff  company, 
after  indorsing  in  blank  two  shares  of  stock 
which  had  been  issued  to  him,  delivered 
them  to  the  defendant  as  security  for  a 
loan.  Subsequently  the  transferee,  by  ar- 
rangement with  Appel,  called  at  the  plain- 
tiff's store  and  bought  a  carriage,  for  which 
he  paid  partly  by  turning  over  the  stock 
to  Appel,  and  partly  in  cash.  In  an  action 
of  replevin  to  recover  the  carriage,  the  trial 
judge  gave  an  instruction  which  assumed 
that  the  stock  might  lawfully  have  been 
taken  by  Appel  for  the  company  in  payment 
of  the  carriage,  provided  it  was  taken  at  its 
market  value.  But  the  court  said:  **The 
question  what  the  market,  value  of  the 
stock  was  could  only  be  material  if  the 
corporation  had  the  legal  power  to  take  its 
own  stock,  and  thus  exchange  its  stock 
for  its  wares,  and  reissue  it  or  retire  it  as  it 
saw  fit.  A  corporation  in  this  state  has  no 
such  power.  It  is  not  simply  a  question 
between  the  state  and  the  corporation,  or 
between  the  corporation  and  its  creditors, 
as  the  defendant  assumes,  but  a  question 
affecting  the  validity  of  the  contract 
itself."  This  passage  might  apparently  be 
construed  as  indicating  that  a  purchase 
of  the  company's  own  steck  was  regarded  as 
a  wholly  void  transaction.  But  a  subse- 
quent remark  that  no  benefit  had  accrued 
to  the  company,  because  Appel  still  held  the 
stock  and  had  spent  the  money,  seems  to 
imply  an  acceptance  of  the  principle  of 
estoppel.  A  verdict  for  the  defendant  was 
reversed. 

In  Russell  v.  Gassidy  (1904)  108  Mo.  App. 
577,  84  S.  W.  171,  the  ratio  decidendi  was 
thus  stated:  *'The  present  action  is  upon 
a  note  of  which  prima  facie,  and  in  absence 
of  testimony  to  the  opposite  effect,  defend- 
ant received  the  benefit,  and  it  would  be 
inequitable  and  unjust  to  permit  defendant 
to  question  the  power  of  the  payee  to  ac- 
cept the  note  from  bim.  The  maker  of  a 
J..1J.A.1017R. 


note  cannot  defend  an  action  on  the  note 
brought  by  the  corporation  or  its  privy  on 
the  ground  that  the  corporation  had  no 
corporate  power  to  take  the  note." 

In  Lemp  Hunting  A  Fishing  Club  v. 
Cottte  (1913)  172  Mo.  App.  ^74,  15«  S.  W. 
799,  the  ground  upon  which  the  availability 
of  the  defense  of  ultra  vires  was  denied  in 
a  suit  for  the  specific  performance  of  a 
stipulation  in  a  lease  for  its  renewal  was 
that  the  original  contract  had  been  fully 
performed,  and  the  lessor  had  received  and 
retained  the  rent  reserved.  The  same  posi- 
tion was  again  taken  in  Lemp  Hunting  & 
Fishing  Club  v.  Haekmann  (1913)  172  Mo. 
App.  649,  157  S.  W.  791,  where  it  was  re- 
marked that  the  contract  was  not  wholly 
executory,  since  the  consideration  for  the 
renewal  was  the  payment  of  the  rent  during 
the  term  of  the  lease,  and  this  had  been 
fully  received.  The  correctness  of  these 
decisions  is  at  least  open  to  controversy. 
They  seem  to  be  essentially  inconsistent 
with  the  cases  cited  in  §  3  of  the  monograph 
appended  to  Creditors*  Claim  &  Adjuatment 
Co.  V.  Northwest  Loan  &  T.  Co.  L.R.A. 
1917 A,  737,  which  proceed  upon  Uie  doctrine 
that  no  cause  of  action  is  created  by  a  re- 
fusal to  complete  the  performance  of  an 
ultra  vires  contract  which  had  been  partial- 
ly executed.  It  is  submitted  that  the 
analogy  of  those  cases  points  clearly  to  the 
conclusion  that  the  fact  of  the  lessor's  hav- 
ing received  the  whole  of  the  rent  for  the 
original  term  did  not  involve  the  conbe- 
quences  deduced  from  it.  They  show  that 
either  party  to  an  ultra  vires  lease  or  other 
contract,  the  performance  of  which  extpnd<« 
over  a  definite  period,  is  entitled  to  with- 
draw from  it  at  any  time,  even  though  the 
consideration  may  have  been  fully  paid 
until  the  withdrawal.  It  is  difficult  to  see 
how  any  distinction  can  justifiably  be  based 
on  the  drcumstanoes  that,  in  the  case  be- 
fore the  court,  the  object  of  the  action  was 
to  obtain  a  prolongation  of  the  contract  by 
way  of  renewal,  and  not  to  enforce  the  un- 
performed part  of  that  contract.  Indeed,  it 
might  plausibly  be  argued  that,  if  any 
difference  should  be  predicated  between 
these  two  situations,  there  is  less  ground 
for  judicial  interference  with  respect  to  the 
latter  than  with  respect  to  the  former. 

7  Kansas  City  v.  O'Connor  (1899)  82  Mo. 
App.  655.  There  a  municipal  corporation 
brought  an  action  on  a  bond  given  by 
O'Connor  as  principal  and  the  other  defend- 
ants as  sureties,  for  the  faithful  perform- 
ance of  an  entire  contract,  which,  being 
partly  void,  was  treated  as  wholly  void. 
The  court  rejected  the  contention  that, 
"since  O'Connor,  the  contractor,  has  been 
paid  for  the  work  as  provided  by  the  con- 
tract, it  has  become  performed  by  the  city, 
and  that  he  (or  his  sureties  standing  in  his 
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to  be  maintainable  by  a  national  bank^ 
the  supreme  court  simply  followed  the 
Federal  decisions.^ 

4.9.  Nehraeica, 

In  a  case  inhere  an  action  brought  by 
a  trustee  in  bankruptcy  to  enforce  an 
ultra  vires  subscription  to  the  stock  of 
the  bankrupt  corporation  was  held  not 
to  be  maintainable,  one  of  the  syllabi 
prepared  by  the  court  is  as  follows: 
'*Where  no  money  or  property  of  any 
kind  has  been  acquired  or  held  by  vir- 
tue of  the  transaction,  mere  inaction  and 
neglect  to  repudiate  it  will  not  estop  the 
subscribing  corporation  when  sued  upon 
such  a  subscription."  ^  The  qualifying 
clause  at  the  beginning  of  this  state- 
ment may,  as  it  would  seem,  be  regarded 
as  importing  that  the  doctrine  of  es- 
toppel was  recognized  by  the  court  as 
being  controlling  under  appropriate  cir- 
cumstances. Compare  §  92  of  the  mono- 
graph appended  to  Creditors'  Claim  & 
Adjustment  Co.  v.  Northwest  Tjoan  & 
T.  Co.  L.R.A.1917A,  737,  where  similar 
phraseology  is  used. 

In  a  ease  where  a  suit  brought  by  a 
national  bank  to  compel  another  com- 
pany to  transfer  on  its  books  certain 
stock  which  had  been  pledged  by  a  debt- 
or of  the  bank  and  purchased  by  it  at  a 
foreclosure  sale  was  held  to  be  main- 
tainable, the  ratio  decidendi  was  that 
the  right  of  the  bank  to  hold  the  stock 
was  a  question  which  concerned  only  the 
goverament.' 

48.  New  Jersey. 

In  one  case^  where  Runyon,  C,  refused 
to  allow  the  defendant  mortgagors  to  file 
supplemental  answers  setting  up  the  de- 
fense that,  in  making  the  loan  secured 
by  the  mortgage,  the  plaintiff  corpora- 


tion was  acting  ultra  vires,  the  refusal 
was  based  upon  the  ground  that  '^the 
ends  of  justice  would  not  be  promoted 
by  granting  the  application,"  the  defense 
being  unconscionable  in  respect  both  of 
the  defendants  and  of  a  subsequent  mort- 
gagee, who  had  taken  his  mortgage  with 
full  notice  of  the  complainant's  encum- 
brance.^ Apparently  it  was  assumed  by 
the  learned  judge  that  the  proposed  de- 
fense, must  have  been  treated  as  conclu- 
sive, if  it  had  been  interposed  at  the 
proper  time.  Such  a  doctrine  would  have 
been  in  harmony  with  that  which  was 
applied  during  the  same  period  with  re- 
spect to  actions  against  corporations,  but 
which  has  since  been  repudiated.  See  § 
94  of  the  monograph  just  referred  to. 

44.  New  York. 

In  the  earliest  case  which  bears  upon 
the  question  of  the  remedial  rights  of  a 
corporation  in  respect  of  an  ultra  vires 
contract  of  which  the  other  party  has 
received  the  benefits,  it  was  urged  that 
the  plaintiffs,  a  Pennsylvania  bank,  were 
precluded  from  enforcing  a  mortgage 
taken  concurrently  with  the  loan  in  ques- 
tion, because  their  charter  authorized 
them  to  take  mortgages  only  for  "debts 
previously  contracted."  Chancellor  Kent, 
however,  said:  "If  this  objection  was 
strictly  true  in  point  of  fact,  I  should 
not  readily  be  disposed  to  listen  to  it. 
Perhaps  it  would  be  sufficient  for  this 
ease  that  the  plaintiffs  are  a  duly  incor- 
porated body  with  authority  to  contract 
and  take  mortgages  and  judgments;  and 
if  they  should  pass  the  exact  line  of  their 
power,  it  would  rather  belong  to  the 
government  of  Pennsylvania  to  exact  a 
forfeiture  of  their  charter  than  for  this 
court,  in  this  collateral  way,  to  decide  a 
question  of  misuser  by  setting  aside  a 


fthoes)    cannot   set   up  ultra  vires  againgt 
the  city."    The  correct  view  was  considered 
to  be  "that,  if  a  contract  is  void,  it  cannot 
he    validated   by   being   partly   performed. 
The  limit  to  the  right  of  a  corporation  to 
contract  is  made  by  the  policy  of  the  law, 
and  a  violation  of  the  law  ought  not  to  be 
made  to  work  out  the  validity  of  the  con- 
tract."    The  precise  position  of  the  court 
is   shown   by   the   authorities   relied   upon, 
namely,  amongst  others,  Thomas  v.  West 
Jersey  R.  Co.  (1879)  101  U.  S.  86,  25  L.  ed. 
063;    Central    Transp.    Co.     v.     Pullman^s 
Palace  Car  Co.  (1890)   139  U.  S.  54,  36  L. 
ed.  66.  11  Sup.  Ct.  Rep.  478,  and  National 
Trust  Co.  V.  Miller  (1880)  33  N.  J.  Kq.  162, 
in   all  which  the    doctrine    was    approved 
which  had  been  laid  down  in  Ashbury  R. 
Carriage  &  Iron  Co.  v.  Riche  (1875)  L.  R.  7 
H-  L.  663,  44  L.  J.  Exch.  N.  S.  185,  33  L.  T. 
N.  8.  451,  24  Week.  Rep.  794,  2  Eng.  Rul. 
I>.K.A.19nB. 


Cas.  304,  that  an  ultra  vires  contract  can 
neither  be  made  valid  by  the  consent  of 
every  one  of  the  shareholders,  nor,  by  par- 
tial performance,  become  the  foundation  of 
an  action.  See  also  the  comments  on  the 
case  in  Anglo-American  Land,  Mortg.  & 
Agency  Co.  v.  Lombard  (1904)  68  C.  C.  A. 
89    132  Fed.  721, 

•  First  Nat.  Bank  v.  Gillilan  (1880)  72 
Mo.  77  (suit  on  non-negotiable  note  dis- 
counted by  hank). 

Nebraska.  ' 

1  Nebraska  Shirt  Co.  v.  Horton  (1903)  3 

Neb.  (Unof.)  888,  93  N.  W.  226. 

« Union   Nat.   Bank   v.   Touzalin   Improv. 

Co.    (1901)   1  Neb.   (Unof.)   116,  95  N.  W. 

489. 


New  Jersey. 

1  Third  Ave.  Sav.  Bank  v.  Dimock  (1873) 
24  N.  J.  Eq.  26. 
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just  and  bona  fide  contract."  ^  But  the 
actual  ratio  decidendi  was  that  the  ob- 
jection thus  criticized  was  founded  upon 
an  erroneous  view  as  to  the  construction 
of  the  corporate  charter.  It  seems  clear, 
therefore,  that  the  statement  quoted  can- 
not be  regarded  as  possessing  any  higher 
authority  than  that  which  may  be  as- 
cribed to  an  obiter  dictum  of  a  very 
eminent  jurist.  It  will  be  observed, 
moreover,  that  the  doctrine  asserted  is 
simply  that  the  fact  of  a  corporate  con- 
tract's being  in  excess  of  the  corporate 
powers  is  a  matter  which  concerns  the 
state  alone,  and  which  for  this  reason 
cannot  be  taken  advantage  of  by  the 
other  party  to  the  contract.  A  doctrine 
of  this  character  and  scope  is  essentially 
distinct  from,  and  has  no  direct  rele- 
vancy to,  the  doctrine  which  was  subse- 
quently formulated  in  this  state;  viz., 
that  where  a  corporation  is  suing  upon  a 
contract  already  performed  by  it,  such 
performance  operates  as  an  element 
which  precludes  the  defendant  from  rely- 
ing upon  the  plea  of  ultra  vires.  See 
infra.  The  most  that  can  be  said  in  this 
regard  is  that  the  evidential  elements  in 
the  case  under  review  were  of  such  a 
nature  that  an  application  of  the  latter 
doctrine  would  have  led  to  the  same  con- 
clusion as  that  which  was  indicated  by 


the  former.  It  is  proper  to  emphasise 
this  point,  because  these  words  of  the 
learned  chancellor  have  frequently  been 
cited  not  only  in  New  York,  but  in  other 
jurisdictions,  as  an  authority  for  the  doc- 
trine of  an  estoppel  as  predicated  from 
the  execution  ox  the  contract.'  So  far 
as  the  report  shows  that  doctrine  was  not 
brought  to  his  attention  at  all.  Nor  was 
it  adverted  to  in  any  of  the  numerous 
cases  in  which,  during  the  period  immedi- 
ately following  the  date  of  his  remarks, 
it  was  held  that  a  corporation  could  not 
maintain  an  action  upon  a  contract  which 
it  was  expressly  prohibited  to  make. 
Most  of  these  cases  related  to  violations 
of  the  general  provision  of  the  Restrain- 
ing Act  to  the  effect  that  ''no  person, 
unauthorized  by  law,  shall  subscribe  to, 
or  become  a  member  of,  any  association, 
institution  or  company,  or  proprietor  of 
any  bank  or  fund  for  the  purpose  of  is- 
suing notes,  receiving  deposits,  making 
discounts,  or  transacting  any  other  busi- 
ness which  incorporated  banks  may  or  do 
transact  by  virtue  of  their  respective 
acts  of  incorporation;"  and  that  ''all 
notes  and  securities  for  the  payment  of 
money  or  the  delivery  of  property,  made 
or  given  to  any  such  association,  insti- 
tution or  company,  not  authorized  as 
aforesaid,   should   be  null   and  void/" 


New  York. 

1  Silver  Lake  Bank  v.  North  (1820)  4 
Johns.  Ch.  370. 

•  It  was  on^  of  the  precedents  cited  by 
Comstork.  Ch.  J.,  in  the  famous  opinion  de- 
livered in  Bi^sell  v.  Michigan  S.  &  N.  I.  R. 
Cos.  (1860)  22  N.  Y.  258. 

3  2  Rev.  Laws  1813,  p.  234,  §  2.  For  later 
enactments  of  a  similar  tenor,  see  1  Rev. 
Stat.  712  (const rued  in  Pratt  v.  Short 
(1880)  79  N.  Y.  437,  35  Am.  Rep.  531); 
Laws  1882,  chap.  409.  §  297,  Rev.  Stat. 
Codes  &  Laws  (N.  Y.)  1889,  and  Laws  1892, 
chap.  687.  §  19. 

In  Utica  Ins.  Co.  v.  Scott  (1821)  19  Johns. 
1,  the  action  was  upon  a  promissory  note 
discounted  by  an  insurance  company  in  the 
ordinary  way  of  discounting  by  a  bank.  It 
was  held  that  the  insurance  company  had 
no  power  to  discount  notes,  and  that  in  so 
doing  it  had  violated  the  Restraining  Act. 
But  the  court  said:  "In  analogy  to  the 
statute  against  gaming,  the  notes  and  se- 
curities are  absolutely  void  into  whatever 
hands  they  may  pass;  but  there  is  a  ma- 
terial distinction  between  the  security  and 
the  contract  of  lending.  The  lending  of 
money  is  not  declared  to  be  void,  and  there- 
fore, whenever  money  has  been  lent,  it  may 
be  recovered,  althous^h  the  security  itself 
is  void."  For  another  decision  rendered 
at  a  later  stage  of  the  proceedings  in  this 
case,  see  this  footnote,  infra. 

In  Utica  Ins.  Co.  v.  Kip  (1827)  8  Cow.  ^ 
20,  the  action  was  upon  a  note  discounted  * 
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by  an  insurance  company,  but  the  declara- 
tion also  contained  a  count  for  money  lent. 
On  demurrer,  it  was  held  that  a  good  cause 
of  action  was  shown.  The  court  said: 
"The  company  have  authority  to  make 
loans;  the  note  in  this  case  was  a  security 
for  the  loan;  the  Restrainiug  Act,  at  most, 
only  avoids  the  note,  and  therefore  leaves 
a  good  consideration  for  the  money  lent. 
This  suit  cannot  be  said  to  arise  out  of  an 
illegal  transaction  which  defeats  a  recov- 
ery. The  illegal  contract,  if  any,  was  not 
the  loan,  for  the  plain ti/fs  had  a  right  to 
loan  the  money  to  the  defendant;  but  it 
was  the  agreement  to  secure  the  loan  by  a 
nqte  discounted.  Avoiding  what  was  il- 
legal does  not  avoid  what  was  lawful.  The 
action  for  money  lent  is  rather  a  disaifirm- 
ance  of  the  illegal  contract.  The  plaintiffs 
claim  nothing  under  it."  For  another  de- 
cision to  the  same  effect,  see  Utica  Ins. 
Co.  v.  Cadwell   (1829)   3  Wend.  296. 

In  Fulton  Bank  v.  Benedict  (1829)  1  Hall. 
480  (action  to  recover  on  a  joint  promissory 
note  indorsed  for  accommodation  by  Bene- 
dict, and  transferred  by  the  Hudson  Insur- 
ance Company  to  the  plaintiff),  a  new  trial 
was  granted  for  the  purpose  of  determin- 
ing certain  questions  of  fact;  but  the 
opinion  was  expressed  that,  as  the  note  sued 
upon  had  been  negotiated  by  a  company 
having  no  banking  powers,  it  was  void  un- 
der the  Restraining  Act;  that  if  it  was  not 
void  by  that  act,  yet,  as  it  was  taken  by  iW 
Hudson  Company  in  a  transaction  not  an- 
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Others  turned  upon  the  operation  of  speoial  statutes  applicable  only  to  the  eor- 


thorized  by  tbeir  charter,  no  action  could  be 
sustained  on  it  by  the  company;  and  that, 
if  the  plaintiffs  had  notice  when  they  took 
the  note  that  it  had  been  negotiated  to  the 
Hudson  Company  contrary  to  its  charter, 
the  illegality  of  the  transaction  eould  be 
set  up  against  them  as  a  defense. 

In  Beach  v.  Fulton  Bank  (1829)  3  Wend. 
573,  affirming  (1829)  1  Paige,  429,  where 
the  notes  sued  upon  were  held  void  as  hav- 
ing been  discounted  in  violation  of  the  Re- 
straining Act  and  of  the  act  incorporating 
the  Hudson  Insurance  Company,  the  assign- 
or of  the  plaintiff  bank,  the  court  of  errors 
made  the  following  comments  upon  the 
Scott  and  Kip  Cases,  supra:  "If  those  cases 
are  critically  examined,  it  will  be  seen  that 
the  right  of  the  plaintiffs  in  those  cases  to 
recover  is  placed  upon  the  power  given  them 
by  their  charter  to  loan  money.  The  Hud- 
son Insurance  Company  has  no  such  power, 
and  therefore  the  contract  of  loan  is  void 
as  well  as  the  security,  and  for  the  same 
reason;  viz.,  the  want  of  capacity  to  make 
such  contract  either  by  parol  or  by  taking 
a  note.  In  the  case  of  the  note,  there 
is  the  additional  reason  that  the  statute 
expressly  declares  it  void.  If  the  company 
have  no  capacity  to  make  such  contract, 
they  have  not  the  power  to  enforce  it.  The 
Utiea  Insurance  Company  have  the  pow- 
er given  them  to  invest  their  surplus  funds, 
which  the  court  say  (People  ex  rel.  Atty. 
Gen.  V.  Utica  Ins.  Co.  (1818)  15  Johns.  385, 
8.  Am.  Dec.  243)  gives  them  power  to  loan 
money  in  any  manner  not  prohibited  by 
law.  They  have  power,  therefore,  to  loan 
money,  though  not  to  discount  notes.  Hence 
a  note  discounted  by  them  is  void,  but  the 
contract  of  loan  may  be  enforced  against 
the  borrower.  Although,  therefore,  the  con- 
tract of  loan  is  valid  where  such  contract  is 
not  prohibited  by  law,  and  the  security 
only  is  rendered  void  by  statute,  still  the 
contract  of  loan  must  have  competent  par- 
ties capable  by  law  to  make  the  contract; 
and  incorporated  companies  having  no  pow- 
ers but  such  as  are  granted  or  necessarily 
incident,  a  company  having  no  such  power, 
express  or  implied,  has  no  capacity  to  lend 
money,  of  coturse  cannot  sue  for  it. 

In  Utiea  Ins.  Co.  v.  Bloodgood  (1830)  4 
Wend.  652,  Avhere  the  Scott  Case,  supra,  was 
followed,  it  was  held  that  the  illegal  note 
might  be  used  as  evidence. 

In  Pennington  v.  Townsend  (1831)  7 
Wend.  276,  where  the  action  was  brought 
to  recover  the  amount  of  a  check  discount- 
ed in  New  York  by  a  New  Jersey  bank,  it 
was  contended  that,  if  *'the  security  should 
be  declared  void,  the  plaintiffs  were  en- 
titled  to  recover  the  money  loaned,  on  the 
common  counts;"  but  the  court  refused  to 
discuss  the  point,  because  no  money  had 
ever  been  loaned  by  the  plaintiffs  to  the 
defendant. 

In  New  Hope  Delaware  Bridge  Co.  v. 
Poughkeepsie  Silk  Co.  (1841)  25  Wend.  648. 
Nelson,  J.,  felt  "great  difficulty'*  in  assent- 
ing- to  the  cases  in  which  it  had  been  laid 
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down  that,  though  the  securities  for  the 
moneys  loaned  are  void,  the  contract  of  loan 
itself  is  valid,  and  may  be  enforced.  But  in 
the  case  under  review  the  plaintiffs  were 
met  by  a  positive  enactment  of  law,  viz., 
2  Rev.  Stat.  873,  §  2,  hy  which  it  was  pro- 
vided that  where,  by  the  laws  of  the  state, 
any  act  is  forbidden  to  be  done  by  a  cor- 
poration or  any  association  of  individuals, 
without  express  authority  of  law,  and  such 
act  be  done  by  a  foreign  corporation,  it 
shall  not  be  authorized  to  maintain  any  ac- 
tion founded  upon  such  act  or  upon  any  lia- 
bility or  obligation,  express  or  implied,  aris- 
ing out  of  or  made  or  entered  into  in 
consideration  of  such  act.  The  plaintiff  com- 
pany was  prohibited  from  keeping  an  office 
for  the  purpose  of  receiving  deposits  or  dis- 
counting promissory  notes.  They  had  kept 
such  an  office  and  loaned  the  money  in  ques- 
tion in  pursuance  thereof.  The  contract  of 
loan,  therefore,  had  grown  out  of  the  pro- 
hibited act,  and  no  action  oould  be  main- 
tained for  the  recovery  of  the  money  lent. 

In  Green  v.  Seymour  (1846)  3  Sandf.  Ch. 
285,  the  complainants,  standing  in  the  place 
of  the  Utica  Insurance  Company,  sought 
to  enforce  certain  notes  discounted  by  it 
and  a  mortgage  assigned  to  it,  both  trans- 
actions being  in  violation  of  the  Restrain- 
ing Act.  It  was  argued  that  the  illegality 
of  the  transactions  was  a  point  which  the 
defendants  had  no  right  to  raise;  that  the 
sovereign  power  of  the  state  had  never  in- 
terfered, and  the  original  debtors  to  the 
corporation,  instead  of  striving  to  avoid 
their  obligations,  sought  to  pay  them 
by  this  assignment.  But  the  court 
said:  'The  cases  cited  in  support  of 
this  view  were  those  in  which  the 
forfeiture  of  corporate  franchises  was 
set  up  to  defeat  a  recovery,  or  in  some 
other  mode  the  continued  existence  of  the 
corporation  was  questioned  collaterally. 
This  is  not  such  a  case.  It  is  not  deniied 
that  this  corporation  was  in  existence  and 
could  maintain  suits  till  1836,  although  its 
charter  might  have  been  forfeited  at  the 
instance  of  the  people  many  years  before. 
The  question  is  whether  the  corporation  ob- 
tained any  title  to  this  mortgage.  The  ob- 
jection to  their  title  is  not  that  they  had 
forfeited  their  charter  but  that  the  title 
was  obtained  by  a  positively  illegal  act.  I 
confess  that  1  cannot  perceive  any  escape 
from  the  objection." 

In  New  York  Firemen  Ins.  Co.  v.  Sturges 
(1824)  2  Cow.  664,  it  was  conceded  that, 
if  the  discounting  of  the  promissory  note 
sued  upon  had  been  a  transaction  within 
the  scope  of  the  Restraining  Act,  the  plain- 
tiff could  not  have  recovered.  For  another 
case  in  which  the  isolated  discounting  of  a 
note  was  held  not  to  be  an  infringement  of 
the  act,  see  New  York  Firemen  Ins.  Co.  v. 
Ely  (1824)  2  Cow.  678. 

In  Utica  Ins.  Co.  v.  Scott  (1826)  8  Cow. 
709.  the  action  was  upon  a  promissory  note, 
and  the  defendant  pleaded  that  the  plain- 
tiffs had  discounted  the  note  contrary  to  the 
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porations  in  question.^  Having  regard 
to  the  facts  involved  in  these  cases,  they 
may  be  said  to  import  by  implication 
that  the  circumstance  of  a  defendant's 
having  received  the  benefits  of  a  transac- 
tion was  not  deemed  by  any  of  the  courts 
which  decided  them  to  be  a  controlling 
element.  But  this  particular  aspect  of 
the  matter  was  not  discussed,  or  even  ad- 
verted tOy  by  any  of  those  courts. 

After  the  doctrine  of  estoppel  had 
been  adopted,  and  also  declared  to  be 
applicable  only  to  unauthorized  con- 
tracts,  and  not  to  those  which  are  ex- 
pressly prohibited,  these  earlier  cases 
were  treated  as  illustrating  that  doctrine 
in  respect  of  the  limitation  by  which  it 
was  thus  qualified.*  But  in  the  opinions 
as  reported  there  is  nothing  that  sus- 
tains, and  much  that  repelq,  the  inference 


that  the  courts  had  in  mind  a  doctrine 
of  this  character.  An  examination  of  the 
language  used  will,  it  is  submitted,  show 
with  reasonable  certainty  that  contracts 
which  were  expressly  prohibited,  as  well 
as  contracts  which  were  merely  unau- 
thorized, were  considered  to  belong  to 
the  category  designated  by  the  expres- 
sion ''ultra  vires,''  and  that  both  of  these 
descriptions  of  contracts  were  equally, 
and  for  the  same  reasons,  regarded  as 
incapable  of  being  enforced,  irrespective- 
ly of  whether  the  action  was  brought  be- 
fore or  after  they  had  been  performed 
on  the  side  of  the  corporation.*  If  this 
conclusion  is  warranted,  it  will  follow 
that  the  cases  referred  to  must  be  taken 
as  indicating  that  for  a  considerable 
period  the  doctrine  adopted  in  New  York 
was  that,  in  an  action  brought  by  a  cor- 


Htaitute.  The  plaintiffs  replied  that  they 
lent  only  a  part  of  their  surplus  fund  on 
the  note.  On  demurrer  to  the  reply,  it  Avas 
held  that  the  company  might  lend  their 
surplus  fund  on  bond,  note,  or  mortgage. 

For  the  judgment  of  ouster  rendered 
against  the  company  which  was  the  plain- 
tiff in  the  above  cases,  see  People  ex  rel. 
Atty.  Gen.  v.  Utica  Ins.  Co.  (1818)  15  Johns. 
358,  8  Am.  Dec.  243. 

4  In  New  York  Firemen  Ins.  Co.  v.  Ely 
(1824)  2  Cow.  678,  the  grounds  upon  which 
it  was  held  that  the  plaintiff  could  not 
maintain  an  action  on  a  promissory  note 
which  it  had  discounted  were  that  it  had 
been  created  for  the  *'8ole  purpose  of  insur- 
ance,'* and  that  it  had  no  power  to  lend 
money  on  any  securities  except  those  ex- 
pressly specified  in  its  charter.  The  con- 
tention of  counsel  that,  though  the  note 
miglit  be  void,  and  the  state  might  claim  a 
forfeiture  of  the  charter,  the  defendants 
could  not  object  to  paying  the  consideration, 
was  not  commented  upon  by  the  court. 

In  Life  &  F.  Ins.  Co.  v.  Mechanic  F.  Ine. 
Co.  (1831)  7  Wend.  31,  where  the  decision 
was  similar,  the  eourt  reasoned  thus: 
'"There  is  a  fundamental  objection  to  the 
plaintiffs'  recovery.  They  have  no  author- 
ity by  their  charter  to  loan  money  except 
on  bond  and  mortgage.  Laws  1822,  p.  54. 
They  cannot  make  a  valid  contract  of  loan 
in  any  other  manner;  and  therefore  not 
only  the  security  which  may  be  taken,  but 
the  contract  itself  is  void,  and  cannot  be 
the  foundation  of  an  action.  Where  a  cor- 
poration is  prohibited  from  discounting 
notes  or  taking  any  other  particular  se- 
curity, but  have  a  general  power  given  them 
by  their  charter  to  loan  money,  if  they  make 
a  loan  and  take  the  prohibited  security,  the 
aecurity  is  void,  but  the  contract  of  loan 
is  valid,  and  the  money  may  be  recovered 
under  the  general  counts;  but  where  not 
only  the  security,  but  the  contract  also  is 
illegal,  It  cannot  be  enforced." 

In  Swift  V.  Beers  (1846)  3  Denio,  70,  the 
court  refused  to  permit  a  recovery  against 
the  guarantor  of  a  note  which  on  its  face 
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was  a  violation  of  the  act  of  1840,  pro- 
hibiting the  issuing  of  post  notes  by  bank- 
ing associations. 

In  Seneca  County  Bank  v.  Lamb  (1850) 
26  Barb.  ^5,  it  was  held  that  no  ac- 
tion could  be  maintained  upon  a  contract 
by  which  the  plaintiff  bank  and  the  de- 
fendant mutually  agreed,  the  one  to  de- 
liver, and  the  other  to  receive,  the  note  in 
suit  upon  a  discount  exceeding  the  rate  to 
which  the  plaintiff  was  restricted  by  stat- 
ute. 

»See  Pratt  v.  Short  (1880)  79  N.  Y. 
437.  35  Am.  Rep.  531  (where  the  court,  re- 
ferring to  the  Scott  Case,  note  3,  supra, 
and  several  of  those  which  followed  it,  said 
that  they  had  been  criticized,  but  had  never 
been  overruled);  Pratt  v.  Eaton  (1880)  79 
N.  Y.  449,  reversing  (1879)  18  Hun,  293. 

In  Bath  Gaslight  Co.  v.  Qaffy  (1896)  151 
N.  Y.  24,  36  L.R.A.  664,  45  N.  £.  390,  the 
following  remarks  were  made:  ^'Another 
principle  of  general  recognition  is  that  a 
corporation  cannot  enter  into  or  bind  it- 
self by  a  contract  which  is  expressly  pro- 
hibited by  its  charter  or  by  statute,  and  in 
the  application  of  this  principle  it  is  im- 
material that  the  contract,  except  for  the 
prohibition,  would  be  lawful.  No  one  is 
permitted  to  justify  an  act  which  the  leg- 
islature within  its  constitutional  power  ha» 
declaimed  shall  not  be  performed.  The  series 
of  oases  in  this  state,  known  as  the  Utka 
insurance  cases,  afford  an  apt  illustration. 
It  was  held  that  the  Restraining  Acts  which 
prohibited  the  exercise  of  banking  powers, 
including  the  discount  of  paper,  by  other 
than  banking  corporations,  rendered  void  se- 
curities taken  on  such  discount  by  corpora- 
tions not  possessing  banking  powers,  and 
this  although  'the  object  of  the  Restraining 
Laws  seems  to  have  been  the  protection 
of  the  chartered  banks  in  the  monopoly 
of  banking." 

^  See,  for  example,  the  last  of  the  sen- 
tences quoted  from  the  opinion  in  Beach  v. 
Fulton  Bank  (1829)  3  Wend.  582,  note  3, 
supra. 
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poration  upon  an  ultra  vires  oontraet, 
the  faet  of  the  defendant's  having  re* 
■ceived  the  benefits  of  the  eontract  did 
not  enlarge  the  corporation's  remedial 
rights  in  such  a  sense  as  to  entitle  it  to 
recover.^  The  earliest  case  in  which  the 
modem  doctrine  of  estoj^el  was  dis- 
tinctly formulated  with  reference  to  an 
action  brought  by  a  corporation^  was 
decided  by  the  supreme  court  soon  after 
the  middle  of  the  nineteenth  century.  It 
was  there  laid  down  broadly  that,  ''when 
it  is  a  simple  question  of  capacity  or  au- 


thority  to  contract,  arising  either  on  a 
question  of  regularity  of  organization  or 
of  powers  conferred  by  the  charter,  a 
party  who  has  had  the  benefit  of  the  con- 
tract cannot  be  permitted  to  question  its 
validity  in  an  action  founded  upon  iU' ' 
Two  years  afterwards  this  case  was  fol- 
lowed by  another  which  has  sometimes 
been  regarded  as  authority  for  that  doc- 
trine. But  the  present  writer  ventures 
to  think  that  no  such  significance  can  be 
ascribed  to  it.* 
In  1860  the  doctrine  under  which  an 


•»In  Tracy  v.  Talmage  (1856)  14  N.  Y. 
189,  67  Am.  Dec.  132,  the  court,  after  re- 
ferring to  the  doubts  which,  in  New  Hope 
Delaware  Bridge  Co.  v.  Poughkeepsie  Silk 
<:o.  (1841)  25  Wend.  648,  Kelson,  J.,  had  ^ 
expressed  with  regard  to  the  soundness  of 
some  of  the  cases  relating  to  the  Utica  In- 
surance Company,  observed:  "There  is,  un- 
doubtedly, 'great  diflOculty'  in  reconciling 
these  eases  with  the  settled  rules  in  regard 
to  illegal  contracts;  and  the  difficulty  con- 
sists precisely  in  this,  that  the  court  in  the 
Utica  insurance  cases  have  given  to  the 
guilty  party  the  benefit  of  a  principle  which 
is  only  applicable  to  the  more  innocent." 
But  this  statement  was  made  in  a  case 
in  which  the  right  of  recovery  was  being 
considered  with  reference  solely  to  the  ques- 
tion whether  the  parties  were  in  pari  delicto. 
The  decisions  commented  upon  simply  af- 
firmed the  inability  of  the  corporation  to 
maintain  an  action  upon  a  contract  which, 
according  to  accepted  principles,  was  clearly 
void.  In  this  point  of  view  the  compara- 
tive innocency  of  the  parties  was,  it  is 
submitted,  a  wholly  irrelevant  consider- 
ation. 

7  For  a  previous  instance  of  the  appli- 
cation of  the  doctrine  in  an  action  involving 
the  liability  of  a  corporation,  see  Indiana 
V.  Woram  (1843)  6  Hill,  33,  40  Am.  Dec. 
-378. 

•  Steam  Nav.  Co.  v.  Weed  (1853)  17  Barb. 
378.  The  plaintiff,  a  Connecticut  corpo- 
ration, was  authorized  by  its  charter  to 
transport  freight  and  passengers  and  to 
tow  vessels  by  the  power  of  steam,  and 
to  transact  other  business  incident  thereto. 
There  was  also  a  proviso  that  nothing  con- 
tained in  that  act  should  be  construed  to 
authorize  or  empower  such  corporation  to 
use  its  funds  for  banking  transactions.  The 
questions  presented  were  whether  a  tem- 
porary loan  made  for  the  accommodation 
of  a  customer  was  an  act  of  banking  and  a 
violation  of  the  Restraining  Act;  and  wheth- 
er the  defendants  were  at  liberty  to  set  up 
as  a  defense  that  the  plaintifT  had  no  right 
under  its  charter  to  make  the  loan.  The 
conclusions  of  the  conrt  were  thus  stated: 
"There  was  no  good  reason  for  supposing 
that  the  making  of  the  loan  in  this  case 
was  a  violation  of  the  Restraining  Act. 
1  Rev.  Stat.  3d  ed.  893.  It  was  not  the 
discounting  of  a  note.  It  was  a  loan  of 
money  for  a  single  day,  without  taking  any 
note  or  security;  and,  for  aught  that  ap- 
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pears,  without  charge  or  intention  to 
charge  for  its  use.  It  was  a  single,  iso- 
lated casual  transaction,  not  for  the  pur- 
pose of  gain,  but  to  oblige  a  customer. 
It  was  not  an  act  of  banking.  People  v. 
Brewster  (1830)  4  Wend.  498.  The  ques- 
tion, then,  was  not  whether  the  loan  was 
a  violation  of  an  express  statute,  but  wheth- 
er the  oorporation  had  power,  express  or 
implied,  to  make  it.  In  other  words,  it 
was  not  a  question  of  illegality,  but  of  au- 
thority. I  think,  in  such  cases,  the  defend- 
ant who  has  received  the  money  is  not  at 
liberty  to  question  the  authority  of  the 
lender." 

SMott  V.  United  States  Trust  Co.  (1855) 
19  Barb.  569.  There  the  plaintiif  sought 
to  restrain  the  receiver  of  the  Knicker- 
bocker Savings  Institution  from  suing  on  a 
promissory  note  which,  together  with  a  cer- 
tificate for  460  shares  of  the  stock  of  that 
corporation,  he  had  delivered  to  it  as  se- 
curity for  a  loan.  The  grounds  upon  which 
his  motion  was  denied  were  thus  stated: 
''This  loan,  he  now  says,  his  friends  in  the 
Savings  Institution  had  no  legal  right  to 
make,  and  he  therefore,  however  much  ac- 
commodated at  the  time,  is  under  no  legal 
obligation  to  repay  it;  and  he  accordingly 
files  his  bill  in  equity — the  conjunction  can 
hardly  fail  to  provoke  a  smile — very  mod- 
estly praying  that  the  supreme  court,  sit- 
ting in  it«  character  of  cnancellor,  and  as 
such,  of  course,  the  guardian  of  cliarities, 
will  order  the  receiver,  without  payment, 
or  any  offer  of  payment,  to  deliver  up  the 
note  and  certificate,  on  the  pretended  faith 
of  which,  with  the  concurrence  of  the  friend-  ^ 
ly  managers  of  the  charity  (unlawfully,  as 
he  contends),  he  had  abstracted  of  the  sav- 
ings of  the  poor  the  large  amount  of  $10,- 
000  and  upwards!  The  charter  of  the  Sav- 
ings Institution,  as  amended  in  1853,  pro- 
vides that  its  funds  shall  be  invested  in  or 
loaned  on  public  stocks  or  private  mort- 
gages: and  that  when  loaned  on — not  in- 
vested in — such  stocks  or  mortgages,  'a  suf- 
ficient bond  or  other  satisfactory  personal 
security  in  addition  shall  be  required  of  the 
borrower.'  A  stock  note,  therefore,  like  the 
one  in  question,  being  a  personal  security  in 
itself,  was  perfectly  lawful;  and  had  the 
stock  accompanying  it  been  that  of  a  'town, 
city,  county,  or  state,'  no  question  could 
have  been  raised  as  to  either.  What,  then, 
is  the  proposition  advanced  by  the  plain- 
tiff?    That  if,  as  required  by  law,  he  had 
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estoppel  against  pleading  ultra  vires  is 
deemed  to  be  created  by  the  fact  of  the 
claimant's  having  performed  the  con- 
tract on  his  side  was  definitively  estab^ 
lished  with  respect  to  the  class  of  cases 
in  which  the  corporation  is  the  defend- 
ant. See  §  95  of  the  monograph  append- 
ed to  Creditors'  Claim  &  Adjustment  Co. 
v.  Northwest  Loan  &  T.  Co.  L.R.A.1917A, 
749.  But  the  decisions  embodying  that 
doctrine  were  not  referred  to  in  a  case 
in  which  it  was  held  five  years  afterwards 
that  the  plaintift  corporation  could  not 
recover  in  an  action  brought  upon  a 
draft  which  it  had  discounted  at  a  high- 
er rate  of  interest  than  that  prescribed 
by  statute. ^^  Opinions  were  delivered  by 
Brown  and  Wright,  JJ.  By  both  of 
these  judges  the  fact  of  the  transaction's 
having  been  in  contravention  of  an  ex- 
pressly prohibitory  provision  was  treat- 
ed as  being  fatal  to  the  right  of  action. 
In  so  far  as  the  ruling  was  referable  to 
this  consideration^  it  was  in  harmony 
with  all  the  New  York  decisions,  wheth- 
er early  or  recent.  But,  as  the  passage 
quoted  in  the  footnote  shows,  Wright, 
«J.,  also  declared  that  the  inability  of  the 
bank  to  recover  was  predicable  on  the  I 


ground  that  the  transaction  was  ultra 
vires.  It  is  i^parent  from  his  language 
that  he  assumed  this  expression  to  be 
applicable  to  contracts  which  are  ex- 
pressly prohibited  as  well  as  to  those 
which  are  merely  unauthorized.  But 
this  theory  as  to  its  connotation  is  mani- 
festly inconsistent  with  the  view  which 
has  ultimately  prevailed  in  this  state, 
that,  so  far  at  least  as  cases  involving 
the  doctrine  of  estoppel  are  concerned, 
it  is  to  be  r^arded  as  covering  only 
contracts  which  belong  to  the  latter  cate- 
gory.   See  infra. 

In  a  later  case  the  right  of  the  corpo- 
ration to  maintain  the  action  proceeded 
upon  the  broad  ground  that  "one  who  has 
received  from  a  corporation  the  full  con- 
sideration of  his  engagement  to  pay  mon- 
ey, either  in  services  or  property,  can- 
not avail  himself  of  the  objection  that 
the  contract  thus  fully  performed  by  the 
corporation  was  ultra  vires,  or  not  with- 
in its  chartered  privileges  and  powers. 
It  would  be  contrary  to  the  first  prin- 
ciples of  equity  to  allow  such  a  defense 
to  prevail  in  an  action  by  the  corpora- 
tion.'' ^^  This  decision  has  been  fre- 
quently followed  in  later  cases,  the  most 


given  good  collateral  security,  his  personal 
promise  to  pay,  thus  fortified,  would  have 
been  binding;  but  having  palmed  off  as  col- 
lateral security  a  stock  which  was  compara- 
tively worthless,  he  cannot  justly  be  called 
upon  to  pay  anything,  and  is  equitably  en- 
titled to  be  shielded  from  all  possible  pro- 
spective annoyance.  .  .  .  The  bare  state- 
ment of  the  proposition  carries  with  it,  to 
my  mind,  its  own  refutation."  It  is  plain 
that  the  circumstances  were  such  that  the 
elementary  principle.  He  who  seeks  equity 
must  do  equity,  precluded  the  complainant 
from  obtaining  the  relief  asked  for  unless 
he  should  consent  to  restore  the  money  bor- 
rowed, and  that  this  was  the  real  ground 
upon  which  the  motion  was  denied,  and  the 
borrower  was  held  liable  on  a  counterclaim 
for  the  amount  of  the  loan.  The  case, 
therefore,  seems  to  have  been  improperly 
cited  by  Mr.  Sedgwick  (Stat.  &  Const.  Law, 
p.  73)  as  an  authority  for  the  estoppel 
doctrine. 

10  Bank  of  Salina  v.  Alvord  (1865)  31 
N.  Y.  473  (construing  N.  Y.  Laws  1829, 
c'Jiap.  94,  and  Laws  1832,  chap.  206).  One 
of  the  grounds  upon  which  Wright,  J.,  re- 
lied, was  thus  stated:  ''The  discount  of  the 
drafts  by  the  banks  was  an  act  ultra  vires, 
and  not  within  its  corporate  power.  It  had 
no  legal  capacity  to  discount  paper  of  the 
description  of  these  drafts  at  a  higher  rate 
of  interest  than  6  per  cent  in  advance. 
The  charter  of  the  plaintiffs  limits  their 
power,  in  the  discount  of  paper  maturing 
within  sixty-three  days,  to  discounts  upon 
loans  upon  which  only  6  per  cent  interest  in 
advance  shall  be  taken.  Discounting  the 
drafts  in  this  case,  and  taking  interest  at 
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and  after  the  rate  of  7  per  cent  per  annum 
in  advance,  was  exercising  a  power  which 
the  corporation  did  not  possess.  It  requires 
no  argument  to  prove  that  a  contract  which 
a  corporation  has  no  power  to  make  is  void 
and  cannot  be  enforced." 

"  Whitney  Arms  Co.  v.  Barlow  (1875)  63 
N.  Y.  62,  20  Am.  Rep.  504,  reversing  (1875) 
6  Jones  &  S.  554.  There  the  plaintiff  com- 
pany, which  had  sold  goods  to  the  Seal  Lock 
Company,  brought  an  action  against  its 
trustees  to  enforce  their  statutory  liability 
for  having  failed  to  file  certain  reports  speci- 
fying the  amount  of  the  company's  paid-up 
capital^  debts,  etc.  Proceeding  upon  the  the- 
ory that,  in  respect  of  the  enforceability  of 
the  claim  for  the  price  of  the  goods  sold, 
the  position  of  the  vendee  company  was  the 
same  as  that  of  its  trustees,  the  court  held 
the  action  to  be  maintainable,  arguing  as 
follows:  "Whether  the  contract  as  origi- 
nally made  was  ultra  vires  is  not  a  very  im- 
portant inquiry  at  this  time.  If  it  was, 
the  state  under  whose  sovereignty  it  dwells, 
and  by  whose  act  and  favor  it  exists,  has 
no  interest  in  arresting  its  action  for  the 
recovery  of  moneys  equitably  due  upon  a 
contract  fully  executed  and  a  work  fully  ac- 
complished, whatever  may  be  its  right  to 
annul  its  charter.  The  shareholders,  whose 
confidence  has  been  abused  and  whose  funds 
have  been  diverted  from  their  proper  use, 
have  a  direct  interest  in  reclaiming  and 
restoring  to  proper  custody  and  applying 
to  legitimate  uses  the  funds  which  have 
been  diverted  and  improperly  used  for  pur- 
poses dehors  the  legitimate  business  of  the 
corporation.  The  plea  of  ultra  vires  should 
not  as  a  general  rule  prevail,  whether  in- 
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instructive  beings  one  in  which  it  was 
held  that  a  corporation  which  had  taken 
a  lease  of  the  property  and  franchises  of 
another  corporation  could  not  defeat  a 
claim  for  past  due  rent  by  the  plea  that 
the  lease  was  ultra  vires.  ^ 


During  the  period  that  has  elapsed 
since  the  right  of  a  corporation  to  sue 
on  an  ultra  vires  contract  which  it  had 
performed  was  established,  the  doctrine 
which,  as  has  been  shown  above,  was  ap- 
plied in  all  the  earlier  cases,  viz.,  that  no 


terposed  for  or  against  a  corporation,  when 
it  would  not  advance  justice,  but  on  the 
contrary  would  accomplish  a  legal  wrong. 
Here,  aa  between  two  corporations,  the 
debtor  and  creditor  corporation,  the  contract 
has  been  fully  performed  by  the  creditor, 
the  plaintiff  in  this  action,  and  the  Seal 
I-ock  Company  has  received  the  full  con- 
sideration of  its  promise  to  pay.  The  plain* 
tiff  has  parted  with  its  property  to  the  lat- 
ter corporation,  and  unless  a  legal  liability 
exists  on  the  part  of  the  latter  to  pay,  the 
plaintiff  can  neither  reclaim  the  property  or 
recover  compensation,  and  under  this  tech- 
nical plea  a  great  wrong  will  be  perpetrated. 
A  purchaser  who  acquired  by  contract,  and 
under  an  agreement  to  pay  for  it,  the  prop- 
erty of  a  corporation,  cannot  defeat  the 
claim  for  the  purchase  price  by  impeaching 
the  right  of  the  corporation  to  become  the 
owner  of  the  property.  .  .  .  It  is  very 
evident,  as  well  upon  principle  as  upon  au- 
thority, that,  had  this  action  been  against 
the  debtor  corporation,  the  objection  that 
the  contract  was  not  authorized  by  the 
charter  of  the  plaintiff  would  have  been  un- 
tenable, and  the  plaintiff'  would  have  been 
entitled  to  recover.  Does  the  defendant  and 
appellant  stand  in  a  different  position,  or 
can  he  avail  himself  of  a  defense  to  the 
original  cause  of  action  of  which  the  cor- 
poration could  not?  There  inay  be  defenses 
fiersonal  to  the  defendant,  but  objections 
which  go  to  the  foundation  of  the  claim  and 
demand  against,  and  the  obligation  of,  the 
corporation,  are  not  personal  to  one  sued  as 
trustee  upon  the  statutory  liability." 

l^Bath  Gaslight  Co.  v.  Claffy  (1896)  151 
N.  Y.  24,  36  L.R.A.  664,  45  N.  E.  390.  After 
referring  to  certain  English  cases  which  had 
been  cited  on  behalf  of  the  defendant,  the 
court  said:  ^'Without  questioning  these 
cases,  it  is  quite  apparent  that  they  stand 
in  justice  upon  a  very  different 'basis  from 
the  action  in  this  case,  which  is  brought  by 
'the  corporation  to  enforce  a  contract,  the 
enforcement  of  which  will  indemnify  th-^ 
plaintiff  and  its  stockholders  for  the  depri- 
vation of  the  use  of  the  property  of  the 
corporation  during  its  possession  by  the 
defendants  under  the  unauthorized  lease. 
.  .  But  the  law  affords  ample  rem- 
edy for  the  usurpation  by  corporations  of 
unauthorized  powers,  through  proceedings 
by  mjunction  or  for  the  forfeiture  of  their 
charters.'^  The  court  then  referred  to  what 
it  regarded  as  the  "misleading*'  use  of  the 
word  "illegal"  to  designate  ultra  vires  con- 
tracts, and,  after  conceding  that,  if  the 
lease  in  question  had  been  "illepral,"  no  re- 
covery could  be  had  upon  it,  continued  thus : 
'^he  lease  now  in  question  was  not  in  any 
true  sense  of  the  word  illegal.  It  was  un- 
doubtedly void  as  against  the  state.  The 
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parties  to  the  lease  assumed  it  to  be  valid. 
It  was  contemplated,  as  the  provisioni^  of 
the  lease  show,  that  the  lessee  would  con- 
tinue and  extend  the  business  before  carried 
on  by  the  plaintiff,  and  it  is  not  suggested 
that  it  did  not,  during  its  occupation,  dh- 
charge  all  the  obligations  to  the  public  which 
rested  upon  the  plaintiff.  The  state  has  not 
intervened,  and  the  possession  of  the 
property  has  now  been  restored  to  its 
original  proprietors.  The  contract  has 
been  terminated  as  to  the  future, 
and  all  that  remains  undone  is  the 
payment  by  the  lessee  of  the  unpaid  rent. 
\Ve  think  the  demands  of  public  policy  arc 
fully  satisfied  by  holding  that,  as  to  the 
.public,  the  lease  was  void,  but  that,  as  be- 
tween the  parties,  so  long  as  the  occupa- 
tion under  the  lease  continued,  the  lessee 
was  bound  to  pay  the  rent,  and  that  its  re- 
covery may  be  enforced  by  action  on  the 
covenant.*' 

In  Bowers  v.  Oeean  Acci.  &  Guarantee  Corp. 
(1906)  110  App.  Div.  691,  97  N.  Y.  Supp. 
485,  affirmed  without  opinion  in  (1907)  187 
N.  Y.  661,  80  N.  E.  1105,  an  action  brought 
by  the  receiver  of  the  Mercantile  Credit 
Guarantee  Company  to  recover  from  the  de- 
fendant the  percentage  of  premiums  stipu- 
lated to  be  paid  by  it  as  the  consider- 
ation of  a  contract  for  the  purchase  of  the 
good  will  of  the  former's  business,  the  con- 
tention of  the  defendant  that  this  contract 
was  illegal  and  void  in  that  the  mercantile 
company  agreed  to  abandon  the  business  for 
which  it  was  incorporated,  and  to  transfer 
that  business  to  a  foreign  corporation,  thus 
devesting  itself  of  its  lawful  functions, 
which  it  had  no  right  to  do,  and  that  the 
contract  was  beyond  the  power  of  the  direc- 
tors and  ultra  vires,  was  thus  discussed: 
**The  agreement  did  not  provide  for  the 
turning  over  to  the  defendant  of  all  the 
assets  of  the  mercantile  company,  and  the 
corporation  did  not  thereby  devest  itself 
of  all  of  its  property,  and  hence  it  did  not 
bring  itself  within  the  rule  which  the  ap- 
pellant seeks  to  invoke.  Whether  the  con- 
tract was  ultra  vires  or  not,  it  was  fully 
performed  by  the  mercantile  company,  and 
the  defendant  had  the  full  benefit  of  it  by 
obtaining  a  list  of  all  of  its  policy  holders 
and  reinsuring  a  very  large  proportion  of 
them.  After  such  performance  and  the  ac- 
ceptance of  the  benefits  thereof,  the  defend- 
ant is  estopped  from  interposing  the  de- 
fense that  the  corporation  had  no  power  to 
make  such  a  contract." 

For  other  cases  in  which  the  doctrine  of 
estoppel  was  applied  in  favor  of  a  corpo- 
rate plaintiff,  see  Hurd  v.  Kelly  (1879)  78 
N.  Y.  588,  34  Am.  Rep.  567,  affirming  Hurd 
V.  Green  (1879)  17  Hun,  327  (action  on  a 
bond  by  which  obligor  imdertook  to  pay  a 
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such  remedial  right  exists  in  respect  of 
expressly  prohibited  contraetSy  has  been 
approved  several  times  by  the  court  of 
appeals  and  the  supreme  court.^' 

In  one  case  where  the  argument  of 
counsel  that  an  implied  prohibition  might 


be  read  into  the  eorporate  charter  for 
the  purpose  of  precluding  it  from  suing 
on  the  contract  in  question,  was  re* 
jected,  the  court  might,  as  it  would  seem, 
have  rested  its  conclusion  upon  the 
broad  ground  that  the  theory  of  an  im> 


bank  a  certain  sum,  if  it  continued  in  busi- 
ness for  a  specified  period) ;  Rider  Life  Raft 
Co.  V.  Roach  (1884)  97  N.  Y.  378  (action 
to  recover  profits  of  a  sale  made  in  pur- 
suance of  contract  giving  defendant  full  con- 
trol of  company's  business) ;  Rome  Sav. 
Bank  v.  Kramer  (1884)  32  Hun,  270  (action 
on  note),  affirmed  in  Rome  Sav.  Bank  v. 
Knig  (1886)  102  N.  Y.  331,  6  N.  E.  682,  on 
the  ground  that  even  if  the  note  and  other 
securities  were  void,  the  amount  lent  might 
be  recovered;  Homestead  Bank  v.  Wood 
(1892)  1  Misc.  145,  20  N.  Y.  Supp.  640,  re- 
versing (1891)  18  N.  Y.  Supp.  718  (action 
on  note  indorsed  by  defendant) ;  Fifth  Ave. 
Bank  v.  Forty- Second  Street  &  G.  Street 
Ferry  R.  Co.  (1892)  63  Hun,  629,  17  N.  Y. 
Supp.  826  (action  for  damages  caused  by 
refusal  to  transfer  on  its  books  to  plaintiff 
certain  stock  which  it  had  taken  as  se- 
curity; estoppel  question  not  alluded  to  in 
aflRrming  judgment  (1893)  137  N.  Y.  231,  19 
L.R.A.  331,  33  Am.  St.  Rep.  712,  33  N.  E. 
378;  Koehler  &  Co.  v.  Reinheimer  (1898)  26 
App.  Div.  1,  49  N.  Y.  Supp.  755,  reversing 
(1897)  20  Misc.  62,  45  N.  Y.  Supp.  337 
(plaintiflT,  as  guarantor  of  the  covenants  of 
a  lessee,  sued  him,  after  being  obliged  to 
pay  rent);  Booth  Bros.  v.  Baird  (1903)  83 
App.  Div.  496,  82  N.  Y.  Supp.  432  (contract 
for  sale  and  delivery  of  personal  property) ; 
Patrons  of  Industry  F.  Ins.  Co.  v.  Plum 
(1903)  84  App.  Div.  96,  82  N.  Y.  Supp.  550 
(principle  of  estoppel  held  not  to  be  ap- 
plicable, because  defendant  had  received  no 
benefit  from  contract). 

In  Auburn  Sav.  Bank  v.  Brinkerlioff 
(1887)  44  Hun,  142,  where  an  action  ou  a 
bond  assigned  to  the  plaintiff  was  held  to 
be  maintainable,  it  would  seem  that  the 
doctrine  applied  in  the  above  cases  might 
have  been  invoked.  But  the  ratio  decidendi 
was  that  the  regulating  statute  did  not  de- 
clare that  a  violation  of  the  restrictive  pro- 
visions with  respect  to  the  description  of 
mortgages  that  might  be  taken  should  ren- 
der the  bonds  and  mortgages  void. 

win  Crocker  v.  Whitney  (1877)  71  N.  Y. 
161,  the  following  doctrine  was  laid  down 
with  respect  to  §  5137  of  the  Federal  stat- 
ute, Comp.  Stat.  1913,  §  9674,  regarding  na- 
tional banks.  "It  is  a  settled  principle  that 
the  courts  will  not  enforce  a  contract,  the 
subject-matter  of  which  is  either  malum 
prohibitum  or  malum  in  se.  A  contract  made 
m  violation  of  a  statute  is  void,  and  it  is 
immaterial  that  it  is  not  so  declared  in  the 
statute  itself."  Since  the  date  of  this  de- 
cision the  Federal  Supreme  Court  has  placed 
a  different  construction  upon  this  provision. 
See  §  17,  supra.  But  obviously  this  does 
not  affect  the  significance  of  the  statement 
as  an  expression  of  opinion  by  a  New  York 
f;ourt  upon  the  general  question  of  the  right 
L.R.A.1917B. 


to  recover  on  a  prohibited  contract.  Tlie 
same  remark  applios  to  the  earlier  case  of 
Conklin  v.  Second  Nat.  Bank  (1871)  45  N. 
Y.  656,  the  effect  of  which  is  stated  in  §  17> 
note  2,  supra. 

In  New  York  State  Loan  ft  T.  Co.  v. 
Helmer  (1879)  77  N.  Y.  64,  aflirming  (1877) 
12  Hun,  35,  where  an  answer  alleging  thai 
the  plaintiff  corporation  had  violated  the 
expressly  prohibitory  provisions  in  1  Rev. 
Stat.  p.  569,  §  4,  and  1  Rev,  Stat.  p.  661^ 
§  3,  by  discounting  the  note  on  which  it 
sued  was  held  good,  the  court  distinguished 
between  contracts  made  in  contravention  of 
enactments  of  this  type  and  contracts  which 
are  merely  unauthorized. 

In  Pratt  v.  Short  (1880)  79  N.  Y.  437,  35 
Am.  Rep.  531,  affirming  (1877)  63  How.  Pr. 
506,  it  was  held  that,  as  the  People's  Safe 
Deposit  and  Savings  Institution  had  no 
power  under  its  charter  to  loan  money  on 
personal  security,  and  was  forbidden  by  the 
Restraining  Act  from  engaging  in  the  busi- 
ness of  discounting  notes  and  other  com- 
mercial paper,  its  assignees  in  bankruptcy 
could  not  maintain  an  action  on  notes  dis- 
counted in  violation  of  the  act.  No  allusion 
was  made  to  the  fact  that,  under  the  doc- 
trine previously  established  the  defendant 
would  have  been  estopped  to  plead  the  in- 
validity of  the  contract  so  far  as  it  was 
predicable  merely  on  the  ground  of  a  defect 
of  power.  In  this  point  of  view  it  is  plain 
that,  in  order  to  reconcile  the  decision  with 
the  modern  New  York  cases,  the  inability 
of  the  plaintiffs  to  recover  on  the  contract 
must  be  assumed  to  rest  solely  upon  the- 
illegality  of  the  transaction  under  the  Re- 
straining Act.  The  same  remark  is  applica- 
ble to  the  decision  in  Pratt  v.  Eaton  (1880) 
79  N.  Y.  449,  reversing  (1879)  18  Hun,  293, 
where  other  notes  discounted  by  the  corpo- 
ration were  treated  as  being  nonenforceable. 
In  both  cases  the  court  held  the  plaintiffs  to 
be  entitled  to  relief  independently  of  the 
contract. 

In  Duncomb  v.  New  York,  H.  &  N.  R.  Co. 
(1881)  84  N.  Y^.  190,  where,  in  a  suit  to  fore- 
close a  mortgage  and  determine  various 
conflicting  rights,  it  was  held  to  be  error 
to  reject  certein  bonds  held  by  one  Rucker 
as  the  assignee  of  the  New  York  I^an  and 
and  Indemnity  Company,  and  those  which 
he  received  as  a  pledge  from  the  Bessemer 
Company.  The  objection  made  to  the  title 
of  the  loan  and  indemnity  company,  that  it 
violated  the  law  in  discounting  a  note  of 
$25,000,  and  «io  the  pledge  fell  with  it  (Rev. 
Stat.  pt.  1,  title  20,  chap.  20,  §§  1  and  5)^ 
was  deemed  to  be  answered  by  a  reference 
to  the  charter  of  the  company  (Laws  1870, 
p.  1803),  which  authorized  it  to  "advance 
moneys,  securities,  and  credit  upon  any 
property,  real  or  personal,"  and  also  by  the- 
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plied  prohibition  coald  not  be  adopted 
without  destroying  the  foundation  of  the 
doctrine  of  an  estoppel,  as  applied  in 
respect  of  contracts  which  fall  within  the 
anauthorized  class.  But  the  decision  was 
referred  to  special  considerations  sug- 
l^ested  by  the  language  of  the  corporate 
eharter  and  the  nature  of  the  contract 
under  review.** 

In  several  cases  the  principle  of  es- 
toppel has  been  held  to  be  applicable 
in  respect  of  actions  brought  by  munici- 
pal corporations.** 


45.  North  Dalcota. 

One  of  the  syllabi  prepared  by  the 
court  is  to  the  following  effect:  "A 
contract  of  a  corporation  that  is  ultra 
vires  not  because  prohibited  by  positive 
law  or  inherently  vicious,  and  not  be- 
cause the  corporation  could  not,  under 
any  circumstances,  make  the  contract, 
but  solely  because  of  the  existing  cir- 
cumstances and  conditions  under  which 
it  was  made,  is  never  void,  and  the  plea 
of  ultra  vires  will  not  avail  either  party 
to  such  contract  when  the  contract  has 


decisions  in  the  two  cases  la^t  cited,  which 
were  regarded  as  embodying  the  doctrine 
that,  even  if  the  note  discounted  by  such  a 
company  was  void,  the  loan  and  its  security 
were  valid,  and  capable  of  being  enforced. 

In  Otis  v.  Harrison  (1862)  36  Barb.  210, 
the  ground  upon  which  it  was  held  that  the 
receiver  of  an  insurance  company  could  not 
fsoe  on  premium  notes  was  that  the  taking 
of  these  instruments  was  not  merely  ultra 
vires,  but  expressly  prohibited. 

The  distinction  between  ultra  vires  and 
unlawful  contracts  was  also  adverted  to  in 
Atlantic  State  Bank  v.  Savery  (1880)  82 
N.  Y,  291  (note  discounted  at  unlawful 
rate  of  interest). 

In  First  Nat.  Bank  v.  Cornell  (1896)  8 
App.  Div.  427,  40  N.  Y.  Supp.  850,  where 
a  note  taken  for  a  loan  constituted  a  vio- 
lation of  an  expressly  prohibitory  provision, 
the  ground  upon  which  recovery  was  al- 
lowed was  that  the  loan  itself  was  valid. 
Compare  some  of  the  cases  cited  under  notes 
3  and  4,  supra. 

14  Washington  L.  Ins.  Co.  v.  Clason  (1900) 
162  N.  Y.  309,  50  N.  E.  765,  affirming  10 
App.  Div.  434,  45  N.  Y.  Supp.  27.  There  a 
mortgagor  offered  to  prove,  under  his  an- 
swer in  foreclosure,  that  at  the  time  the 
plaintiff,  an  insurance  company,  made  him 
the  loan  secured  by  the  mortgage,  the  prop- 
erty was  encumbered,  and  was  not  worth 
50  per  cent  more  than  the  loan,  and  there- 
fore all  did  not  satisfy  the  standard  pre- 
scribed by  the  Insurance  Law  (Laws  1892, 
chap.  690,  g  16,  amd.  by  Laws  1893,  chap. 
112,  and  §  13,  amd.  by  Laws  1893,  chap. 
725).  Held,  that  the  facts  thus  relied  on 
did  not  constitute  a  good  defense  to  the 
suit.  The  court  said:  "The  statute  does 
not  declare  that  loans  made  upon  encum- 
bered real  estate,  or  upon  real  estate  not 
worth  50  per  centum  more  than  the  amount 
loaned  thereon,  shall  be  void,  nor  does  it 
expressly  forbid  them,  as  it  does  invest- 
menUi  in  insu^nce  stock;  but  the  defend- 
ant's argument  is  that  such  loans  are  by 
implication  prohibited,  and  are  therefore 
void.  Why  make  only  one  express  pro- 
hibition if  more  are  intended?  This  pro- 
hibition was  added  to  §  16  by  the  amend- 
ment of  1893.  The  manifest  intent  of  these 
provisions  is  to  add  to  the  protection  of  pol- 
icy holders  in  insurance  companies  by  re- 
quiring the  companies  to  invest  the  moneys 
I*R.A.1917B. 


intrusted  to  their  care  in  securities  of  un- 
questionable soundness,  certainly  not  to 
withdraw  such  protection  and  bestow  such 
moneys  upon  borrowers  by  invalidating  the 
investment  whenever  the  security  should 
prove  to  be  below  the  prescribed  standard. 
The  defendant  contends  that,  since  the  cor- 
poration has  none  but  conferred  powers,  and 
as  the  power  to  invest  in  a  security  be- 
low the  prescribed  standard  is  not  con- 
ferred upon  the  plaintiff,  the  power  is  de- 
nied. If  the  state  should  make  this  argu- 
ment in  the  proper  action,  it  might  be  diffi- 
cult for  the  plaintiff  to  answer  it,  but  the 
defendant  is  not  the  sovereign.  The  state 
may  complain  that  the  mortgage  is  not  up 
to  the  standard,  without  asserting  that  it  is 
not  good  for  what  it  purports  to  be.  If 
we  place  the  defendant  in  the  shoes  of  the 
state  he  would  have  no  better  position.  Re- 
gard being  had  to  the  manifest  intent  of 
the  statute,  we  can  import  nothing  into  it 
to  aid  the  defendant  contrary  to  that  in- 
tent, and  cannot  imply  a  penalty  against 
the  plaintiff  for  the  benefit  of  the  defendant, 
and  if  necessary  we  should  resort  to  strict 
construction  to  exclude  such  implication. 
The  plaintiff  has  loaned  its  money  to  the 
defendant  upon  the  mortgage,  and  the  de- 
fendant seeks  to  escape  from  the  obliga- 
tion into  which  he  voluntarily  entered  to  ob- 
tain the  loan.  The  statute  permits  the 
plaintiff  to  invest  in  mortgages  of  the  pre- 
scribed standard.  Whether  real  estate  is  al- 
ready encumbered  is  a  fact  which  a  reason- 
ably diligent  inquiry  may  fail  to  disclose. 
Whether  it  is  worth  50  per  centum  more 
than  the  amount  for  which  it  is  to  be 
mortgaged  is  a  matter  of  opinion;  sub- 
sequent facts  may  show  that  the  mortgagee 
was  mistaken  in  fact  or  in  opinion.  Public 
policy  does  not  require  that  such  a  mis- 
take shall  be  punished  by  depriving  the 
mortgagee  of  the  security  the  mortgage  is 
adequate  to  afford.  The  penalty  due  to 
iniquity  is  not  in  such  a  case  visited  upon 
mistake  or  misfortiuie.  Thus  we  can  un- 
derstand why  the  express  prohibition  was 
not  extended  to  mortgages,  but  only  to  in* 
surance  stocks.  The  defendant's  offer  did 
not  charge  iniquity  or  exclude  mistake  or 
misfortune,  and  therefore  was  properly 
overruled." 

"New  York  v.  Sonnebom  (1889)  113  N. 
Y.  423,  21  N.  E.  121  (lease) ;  New  York  v. 
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been  fully  executed  by  the  other  party."  * 
But  the  coneeption  that  there  are  two 
categories  of  ultra  vires  contracts,  and 
that  the  theory  of  an  estoppel  is  appli- 
cable only  to  one  of  thenar  was  not  ex- 
plicitly recognized  in  two  other  cases  in 
which  that  theory  was  adverted  to.* 

In  one  case  the  ratio  decidendi  was 
that,  as  the  defendant  had  not  received 
or  retained  any  property  of  the  corpora- 
tion for  which  he  was  either  morally  or 
legally  obligated  to  pay,  he  had  nothing 
to  restore,  and  consequently  that  the 
remedial  rights  of  the  parties  were  gov- 
erned by  the  general  rule  that  "a  con- 


tract entered  into  contrary  to  law  or  pub- 
lic policy  is  simply  void,  and  neither 
party  to  it  is  estopped  from  showing 
the  fact."  » 

4:0.  Ohio, 

The  earlier  decisions  in  this  state  are 
founded  upon  the  broad  doctrine  that  a 
corporation  cannot  enforce  a  contract 
1  made  by  it  in  violation  of  a  statutory 
prohibition.^  The  langua.£rc  used  in  the 
opinions  shows  that  this  doctrine  was  re- 
garded as  being  applicable,  irrespective 
of  whether  the  prohibition  was  express 
or  merely  implied.     When  viewed  with 


Huntington  (1889)  114  N.  Y.  631,  21  N.  E. 
998  (lease);  Buffalo  v.  Balcom  (1892)  134 
N.  Y.  632,  32  N.  E.  7  (mortgage). 

Nortli  Dakota. 

1  Tourtelot  v.  WTiithed  (1900)  9  N.  D.  467, 
84  N.  W.  8,  where  the  action  was  brought 
by  the  receiver  of  a  national  bank  against 
the  assignee  of  an  insolvent  company.  Re- 
ferring to  the  contract  in  question,  under 
which  the  bank  had  taken  the  stock  of  the 
other  company,  the  court  said:  "It  is  con- 
ceded that  the  bank  might  take  the  corpo- 
rate stock  as  collateral  security  for  a  pres- 
ent loan,  and  in  order  to  collect  the  loan 
it  might  sell  the  collateral  and  become  the 
purchaser  and  legal  owner  thereof.  It  is 
also  conceded  that  the  bank  might,  in  the 
language  of  counsel,  *take  such  stock  in 
compromise  of  a  doubtful  or  contested 
claim,  where  to  do  so  would  prevent  a  pos- 
sible loss.  If  ultra  vires,  it  was  because 
of  the  circumstances  under  which  it  was 
made,  and,  as  already  stated,  the  plea  of 
ultra  vires  will  not  avail.' " 

*  The  syllabus  of  the  court  in  CTlarke  v. 
Olson  (1900)  9  N.  D.  364,  83  N.  W.  519,  is 
as  follows:  "Where  a  building  and  loan 
association  desires  to  do  business  in  a  state 
other  than  that  in  which  it  is  chartered,  and 
is  authorized  by  its  charter  so  to  do,  and 
in  order  to  do  so  deposits,  in  compliance 
with  the  laws  of  such  other  state,  its  se- 
curities in  a  specified  amount  with  the  treas- 
urer of  such  state,  to  be  held  in  trust  for 
the  benefit  of  the  shareholders  and  credi- 
tors in  such  state,  and  receives  its  license 
from  such  state  to  transact  business  there- 
in, and  so  transacts  business  for  a  num- 
ber of  years,  such  association  cannot,  upon 
subsequent  insolvency,  nor  can  a  sharehold- 
er not  resident  of  such  other  state,  plead 
that  the  act  of  the  association  in  making 
such  deposit  of  securities  was  ultra  vires." 

In  Wald  V.  Wheelon  (1914)  27  N.  D.  624, 
147  N.  \V.  402,  the  court  made  the  fol- 
lowing remarks,  arguendo:  "It  has  often 
been  held  that,  where  the  loan  is  made  on 
a  contract  which  has  been  fully  executed, 
the  borrower  cannot  set  up  as  a  defense 
to  an  action  on  the  contract  the  fact  that 
it  is  ultra  vires,  or  entered  into  in  excess 
of  the  authority  of  the  corporation,  because 
to  permit  him  to  make  such  a  defense  in 
an  action  brought  to  recover  on  the  indebt- 
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edness  would  result  in  his  retaining  the 
benefits,  and  this  would  be  inequitable  and 
unconscionable.  Having  dealt  with  the 
bank  and  received  his  consideration  in  such 
case,  he  is  estopped  from  denying  the  au- 
thority of  the  bank  to  make  the  contract." 
« Montgomery  v.  Whitbeck  (1903)  12  N. 
D.  385,  96  N.  W.  327  (receiver's  action  to 
recover  assessment  on  policy  of  insurance). 

Ohio. 

1  In  Bank  of  Chillicothe  v.  Swayne  (1838) 
8  Ohio,  257,  32  Am.  Dec.  707,  the  plain- 
tiff bank  sued  in  assumpsit  on  certain  bills 
of  exchange,  the  common  counts  being  in- 
cluded in  its  declaration.  Discussing  the 
question  whether  the  contract  was  void  as 
having  been  made  in  violation  of  the  clause 
in  act  incorporating  the  bank  which  pro- 
vided that  "the  said  corporation  should  not 
take  more  than  at  the  rate  of  6  per  centum 
per  annum  on  its  loans  or  discounts,'*  the 
court  said:  "This  corporation  has  power  to 
loan  money,  provided  it  loans  it  at  a  rate 
of  interest  not  exceeding  6  per  cent  interest 
per  annum ;  but  it  has  no  power  or  capacity 
to  loan  money  at  a  rate  above  and  beyond 
this.  And  if  a  contract,  as  before  stated, 
relative  to  lands  or  goods  would  be  void, 
certainly  the  unauthorized,  the  forbidden 
contract  with  respect  to  mone;^  must  be. 
.  The  pleadings  in  the  case  before 
the  court  show  that  here  was  a  loan  of 
money,  and  a  contract  for  the  repayment 
of  the  principal  sum  with  interest  at  a 
greater  rate  than  that  authorized  by  the 
plaintiffs'  act  of  incorporation.  This  loan 
was  effected  by  the  discount  of  the  bill  of 
exchange  now  in  suit.  This  contract  is 
void  not  because  the  rate  of  interest  is 
greater  than  the  rate  allowed  by  the  gen- 
eral law  of  the  land,  but  because  it  is  such 
a  contract  as  the  plaintiffs  had  no  capacity 
or  power  to  make.  In  the  present  state 
of  pleadings,  the  plaintiffs  l\ave  no  title  to 
recover."  This  case  was  followed  with  re- 
spect to  a  similar  contract  in  Creed  v.  Com- 
mercial Bank  (1842)   11  Ohio,  489. 

In  Straus  v.  Eagle  Ins.  Co.  (1855)  5  Ohio 
St.  59,  the  special  point  upon  which  the 
decision  turned  was  that  an  insurance  com- 
pany authorized  by  its  charter  to  invest  its 
funds  and  capital  stock  as  should  be  deemed 
best  by  the  directors  for  the  safety  of  the 
capital  and  interest  of  the  stockholders  had 
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relation  to  the  facts  involved^  these  deei- 
sions  are  essentially  inconsistent  with 
the  theory  that  the  aeeeptance  and  en- 
joyment of  the  benefits  of  an  ultra  vires 
contract  are  a  eircumstance  whieh  creates 
an  estoppel  against  denying  its  validity. 
But  this  particular  aspect  of  the  mat- 
ter was  not  discussed  in  any  of  the  opin- 
ions delivered.  It  will  be  perceived  that 
these  earlier  cases  prooeed  upon  pre- 
cisely the  same  lines  as  those  decided  in 
New  York  during  the  same  period. 

A  change  in  the  views  of  the  court  is 
indicated  by  some  cases  of  later  date.  In 
one  of  these  it  was  laid  down  that,  even 
if  the  amount  of  the  loan  for  which  the 
note  sued  upon  was  given  should  be  as- 
sumed to  be  excessivsi  ''it  would  not  af- 
fect the  validity  of  the  note.  ...  No 
part  of  the  consideration  was  illegal  in 
the  sense  of  the  maxim,  *Ex  turpi  causa 
non  oritur  actio.'  If  invalid  at  all,  it 
would  be  so  simply  from  want  of  cor- 
porate capacity  on  the  part  of  the  bank 
to  make  a  contract  in  derogation  of  the 
authority  conferred  by  its  charter,  and 
not  because  of  any  illegal  element  enter- 
ing into  the  consideration  of  the  note."  ' 

In  another  case  in  which  an  action  was 
held  to  be  maintainable  by  a  foreign  cor- 


poration for  the  recovery  of  royalties 
which  had,  under  a  contract  of  assign- 
ment to  the  defendant,  been  reserved  in 
certain  leases,  the  court  proceeded  upon 
the  ground  that  the  defendant  was  '* es- 
topped from  denying  the  legal  existence 
of  the  plaintiff  as  a  New  York  corpora- 
tion; from  denying  the  power  of  the 
plaintiff  to  make  a  l^al  contract  for  the 
transfer  of  the  leaseholds  to  him;  from 
denying  the  right  of  the  plaintiff  to  main- 
tain an  action  to  compel  him  to  account. 
A  person  benefited  by  a  contract,  holding 
^on  to  it  and  receiving  the  benefits  aris- 
ing out  of  it,  cannot,  in  this  collateral 
manner,  question  its  validity.'"  The 
concluding  statement  in  this  passage  em- 
bodies a  rule  sufficiently  broad  to  cover 
all  eases  that  involve  ultra  vires  con- 
tracts. But  it  will  be  observed  that  the 
actual  point  decided  was  merely  that  the 
defendant's  acceptance  of  the  benefits  of 
the  contract  estopped  him,  under  the  cir- 
cumstances, from  denying  the  capacity 
of  the  plaintiff  to  make  such  a  contract 
in  Ohio.     See  §  9  (b)   supra. 

In  another  case,  where  the  coiporation 
was  the  defendant,  the  following  gen- 
eral rule  was  laid  down:  "Where  a 
contract   has  been   executed   and   fully 


no  power  to  purchase  upon  credit  the  prom- 
issory note  of  one  insured  by  the  company 
and  entitled  to  indemnity  for  a  loss,  for 
the  purpose  of  setting  ofT  such  note  against 
the  claim.  The  court  said  that,  under  the 
power  of  investment,  the  company  *'ha(l  no 
power  tp  become  a  party  to  the  contract  of 
indorsement  by  which  it  obtained  the  notes 
in  question,  and  no  capacity  to  take  or  hold 
the  legal  title.''  This  decision  obviously  im- 
plies that,  in  the  opinion  of  the  court,  no 
action  could  be  maintained  upon  a  nego- 
tiable instrument  acquired  by  means  of  an 
ultra  vires  transaction.  One  of  the  cases 
cited  was  Smith  v.  Alabama  L.  Ins.  &  T. 
Co.  (1843)  4  Ala.  558.  See  §  10,  note  2, 
supra. 

In  Vanatta  v.  State  Bank  (1858)  0  Ohio 
St.  27,  the  action  was  brought  by  the  state 
bank  upon  a  promissory  note  transferred 
to  it  by  the  Licking  County  Bank.  The 
plaintiff  was  authorized  by  §  64  of  the  act 
under  which  it  had  been  incorporated  to 
discount  notes  of  which  the  negotiability 
was  restricted  by  special  indorsement.  The 
court  was  "satisfied  that  the  Licking  County 
Bank  had  no  power,  under  its  charter,  to 
discount  the  note  in  question  because  a  ne- 
gotiable form  was  given  to  it,  in  contraven- 
tion as  well  of  the  spirit  and  policy  as  of 
the  terms  of  the  statute.  And  if  for  this 
reason  the  note  was  void  in  the  hands  of 
the  Licking  County  Bank,  no  action  could 
be  maintained  upon  it  by  the  State  Bank 
of  Ohio,  which,  upon  the  commission  of  the 
act  of  bankruptcy,  succeeded,  by  operation 
of  the  statute,  merely  to  the  rights  of  the 
bankrupt  corporation." 
L.R.A.1917B. 


In  Niagara  County  Bank  v.  Baker  (1804) 
15  Ohio  St.  69,  it  was  held  that  no  action 
could  be  maintained  on  a  usurious  instru- 
ment which  the  regulating  statute  expressly 
declared  to  be  "void." 

See  also  Miami  Exporting  Co.  y.  Clark 
(1844)  13  Ohio,  1,  where  it  was  held  that, 
in  an  action  of  assumpsit  against  the  ac> 
ceptor  of  bills  illegally  discounted  by  the 
plaintiff,  it  could  not  recover,  even  on  the 
common  counts,  the  money  lent  by  it.  This 
decision  was  criticized  and  explained  in  Va- 
natta V.  State  Bank  (Ohio)  supra. 

« Allen  V.  First  Nat.  Bank  (1872)  23 
Ohio  St.  97.  The  precise  doctrinal  stand 
point  of  the  court  is,  however,  rendered 
somewhat  uncertain  by  the  fact  that  it  re- 
fers not  only  to  First  Nat.  Bank  v.  Gar- 
linghouse  (1872)  22  Ohio  St.  492,  10  Am. 
Rep.  751,  in  whidi  the  ratio  decidendi  was 
that  the  fact  of  a  note's  having  been  dis- 
counted at  a  usurious  rate  of  interest  mere- 
ly avoids  it  to  the  extent  of  the  illegal  in- 
terest, but  also  to  Bissell  v.  Michigan  8.  & 
N.  r.  R.  Cos.  (1860)  22  N.  Y.  269,  and  Par- 
ish V.  Wheeler  (1860)  22  N.  Y.  494,  which 
are  precedents  for  the  principle  of  estoppel. 
It  is  submitted  that  the  Ohio  case  does  not 
sustain  the  statement  based  upon  it,  and 
that,  in  any  event,  the  three  cases  cannot 
warrantably  be  grouped  together  as  prece- 
dents, for  they  do  not  proceed  upon  the 
same  doctrine.  But  the  citation  of  the  New 
York  case  may  reasonably  be  regarded  as 
indicating  an  approval  of  the  principle  of 
estoppel. 

8  Newburg  Petroleum  Co.  ▼.  Weare  (1876)r 
27  Ohio  St.  343. 
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performed  on  the  part  either  of  the 
corporation  or  of  the  other  contract- 
ing party,  neither  will  be  permitted  to 
insist  that  the  contract  and  such  per- 
formance by  one  party  were  not  within 
the  corporate  power  of  the  company."^ 

In  another  case  in  which  the  de- 
fendant railroad  company  had,  for  the 
purpose  of  facilitating  the  construction 
of  the  roadbed,  obtained  permission  from 
the  plaintiff  to  fill  a  tailrace  with  earthy 
on  the  understanding  that,  whenever  re- 
quested, it  would  restore  the  race  to  its 
former  condition,  it  was  held  that  a  de- 
murrer to  the  plea  raising  the  question 
of  a  want  of  power  to  maintain  the  race 
should  have  been  sustained.  The  court 
said:  ^'Having  thus  obtained  possession 
from  the  plaintiff,  and  secured  the  bene- 
fits of  the  contract,  the  defendant  is  es- 
topped from  denying  either  the  right  or 
power  of  plaintiff  to  enjoy  and  maintain 
the  tailrace.  As  well  might  a  tenant  dis- 
pute his  landlord's  title."  •  The  last  sen- 
tence of  this  passage  renders  it  some- 
what uncertain  whether  the  previous  ref- 
erence to  securing  "the  benefits  of  the 
contract"  is  to  be  regarded  as  reflecting 
a  doctrine  of  general  application,  or 
should  be  construed  in  such  a  sense  as 
would  confine  the  principle  of  estoppel 
to  cases  which  involve  simply  questions 
of  the  title  of  a  plaintiff  corporation  to 
the  property  which  is  the  subject  matter 
of  the  suit. 

But  the  most  recent  authorities  evince 
a  reversion,  more  or  less  complete,  to  the 
doctrine  originally  applied.  In  one  case 
it  was  held  that  a  director  of  a  national 
bank  to  whom  it  had  made  a  loan  was 
not  estopped,  in  an  action  brought  for 
the  recovery  of  the  money,  to  plead  ultra 
vires  in  bar  of  the  claim  so  far  as  it  re- 
lated to  interest.*  The  actual  ratio  deci- 
dendi in  another  case  was  that,  "where 
property  which  the  corporation,  under 
certain  circumstances,  is  authorized  by 
its  charter  to  acquire,  is  purchased  in  a 
mode  or  for  a  purpose  not  authorized, 


.  .  .  the  title  of  the  oorporatien  to 
the  property  cannot  be  defeated  by  a 
party  who  is  a  atranger  to  the  agreement 
by  which  the  {»operty  was  acquired,  and 
who  is  not  injured  by  the  transfer."''^ 
But  it  was  also  remarked  that,  ^'where 
there  is  an  absolute  or  total  want  of  pow- 
er in  a  corporation  to  deal  in  respeet  to 
a  given  subject,  it  may  be  that  acts 
done  in  the  name  of  the  corporation,  in 
regard  to  such  subjeet,  would,  as  corpo- 
rate acts,  be  void  for  all  purxKmes  and 
as  against  all  persons.  But  there  is  an 
obvious  distinction  between  such  a  ease 
and  one  where  the  corporation  deals  with 
a  subject  within  the  scope  of  its  granted 
powers,  but  for  a  purpose  or  in  a  mode 
not  authorized  by  its  charter."  The  doc- 
trine thus  propounded  manifestly  in- 
volves the  corollary  that  a  contract  ultra 
vires  in  the  sense  thus  indicated  could 
not  be  enforced  on  the  basis  of  an  es- 
toppel. 

In  another  case,  where  it  waa  held 
that  no  action  could  be  maintained 
by  a  corporation  on  a  contract  by  which 
a  person  to  whom  a  larger  number  of 
shares  had  been  allotted  than  that  which 
was  specified  by  the  limiting  provision 
agreed  to  pay  certain  instalments  of  mon- 
ey to  discharge  a  loan  received  as  part 
of  the  transaction,  it  was  laid  down  that 
"the  power  of  the  corporation  to  make 
rules  and  contract  with  its  members  in 
relation  to  their  stock  is  limited  to  such 
shares  as  they  may  lawfully  hold,  and 
all  contracts  as  well  as  by-laws  in  rela- 
tion to  shares  in  excess  of  that  number 
are  ultra  vires  and  void."  The  court 
said:  "The  doctrine  that  a  corporation 
cannot  enforce  by  action  a  fecial  con- 
tract entered  into  by  it  in  excess  of  its 
corporate  powers,  although  fully  per- 
formed on  its  part,  .  .  .  has  been 
so  repeatedly  approved  by  this  court  in 
subsequent  cases  that  we  do  not  deem  it 
advisable  to  enter  again  upon  its  con- 
sideration. This  doctrine  must  be  re- 
garded as  settled  in  this  state."  *    Here 


4  Hays  v.  Gallon  Gaslight  &  Coal  Co. 
(1876)  29  Ohio  St.  330. 

ft  Hamilton  &  R.  Hvdraulic  Co.  v.  Cin- 
cinnati, H.  &  D.  R.  Co.  (1876)  29  Ohio  St. 
341. 

e  National  Bank  v.  Slemmons  (1877)  34 
Ohio  St.  142,  32  Am.  Rep.  364.  The  pro- 
visions violated  were  penal  (National  Bank 
Act,  §§  30,  31),  so  that  the  contract  re- 
serving excesBive  interest  was  "illegal"  in 
the  narrower  sense  which  the  word  bears 
in  those  jurisdictions  in  which  the  doctrine 
of  estoppel  is  held  to  be  applicable  to  "un- 
authorized,'' but  not  ''illegal,"  transactions. 
See  §  70  of  the  monograph  appended  to 
Creditors'  Claim  &.  Adjustment  Co.  v.  North- 
L.R.A.1917B. 


west  Loan  &  T.  Co.  L.R.A.1917A,  749.  But 
the  court  did  not  allude  to  this  phase  of 
the  subject.  The  right  to  recover  the  prin- 
cipal was  affirmed  on  the  authority  of  Union 
Gold  Min.  Co.  v.  Rocky  Mountain  Nat,  Bank 
(1877)  96  U.  S.  640,  24  L.  ed.  648,  1  Mor. 
Min.  Rep.  432. 
.  f  Ehrman  v.  Union  Cent.  L.  Ins.  Co. 
(1880)  35  Ohio  St.  324  (action  on  promis- 
sory note  given  by  defendant  to  a  company 
whose  assets  had  been  purchased  by  the 
plaintiff  under  a  contract  alleged  to  be  un- 
authorized). 

B  Simpson  v.  Building  &  Sav.  Asso.  (1882) 
38  Ohio  St.  349. 
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the  provision  of  the  eharter  which  was 
infringed  was  expressly  prohibitory  in 
its  tei-ms,  and  in  treating  the  contract 
as  ultra  vires  the  court  simply  followed 
the  earlier  Ohio  decisions.®  But  no  ref- 
erence was  made  to  the  theory  adopted 
by  many  of  the  authorities,  that  the  ef^ 
feet  of  the  circumstance  of  the  plaintiff's 
having  performed  the  contract  on  his 
side  is  different  according  as  the  prohi- 
bition against  making  the  contract  in 
question  is  express  or  merely  implied. 

The  same  remark  applies  to  another 
case,  where  it  was  held  that  no-  action 
could  be  maintained  upon  a  contract  by 
which  the  plaintiff  agreed  to  take  a  cer- 
tain number  of  shares  of  the  defend- 
ant's stock  in  payment  for  goods  to  be 
manufactured  for  it.  The  court  pro- 
ceeded upon  the  ground  that  in  Ohio,  as 
well  as  elsewhere,  ''an  incorporated  com- 
pany cannot,  unless  authorized  by  stat- 
ute, make  a  valid  subscription  to  the  cap- 
ital stock  of  another;  that  such  subscrip- 
tion is  ultra  vires  and  void;"  and  that 
the  contract  came  within  the  scope  of  the 
prohibitory  provision  in  §  3266  of  the 
Revised  Statutes,  to  the  effect  that  ''no 
corporation  shall  employ  its  stock,  means, 
assets,  or  other  property  for  any  other 
purpose  whatever  than  to  accomplish 
the  legitimate  objects  of  its  creation."  ^® 

The  apparent  conclusion  indicated  by 
the  foregoing  summary  of  the  decisions 
is  that  they  cannot  be  fully  harmonized 
upon  any  basis.  The  facts  involved  in 
most  of  them  are  such  as  to  render  it 
possible  to  consider  them  as  being  mere- 
ly affirmations  of  the  doctrine  that  the 
defendant's  receipt  of  the  benefits  of  a 
contract  is  not  an  element  upon  which 
an  estoppel  against  raising  the  plea  of 
invalidity  can  be  predicated,  if  the  con- 
tract was  one  which  had  been  expressly 
prohibited.  But  so  far  the  supreme 
court  has  not  categorically  declared  its 
adhesion  to  the  theory  that,  in  respect 
of  the  operation  of  the  principle  of  es- 
toppel, there  is  an  essential  distinction 
between  an  express  and  an  implied  pro- 
hibition. 

47.  Ohlahoma, 

In  one  case  where  it  was  laid  down 
that  the  charter  of  the  plaintiff  corpora- 


tion was  "full  and  sufficient  notice  to  the 
defendant  of  the  limitations  of  the  plain- 
tiff's authority,"  and  consequently  of  the 
ultra  vires  character  of  the  contract  in 
question,  it  might  possibly  be  inferred 
from  the  language  of  the  court,  as  con^ 
strued  with  reference  to  the  facts  in- 
volved, that  it  did  not  accept  the,  doc- 
trine of  an  estoppel  as  based  upon  per- 
formance by  the  corporation.  But  the 
decision  really  turned  upon  the  circum- 
stance that  a  settlement  had  been  made 
between  the  parties.^  Moreover,  having 
regard  to  the  position  taken  in  the  state, 
that  the  doctrine  of  estoppel  is  control- 
ling in  cases  where  the  corporation  is  the 
defendant  (see  §  99  of  the  monograph 
appended  to  Creditors'  Claim  A  Adjust- 
ment Co.  v.  Northwest  Loan  A  T.  Co. 
L.R.A.1917A,  737),  there  can  be  but  lit- 
tle doubt  that  the  court,  whatever  may 
have  been  its  earlier  views,  could  now 
apply  that  doctrine  for  the  advantage  of 
a  plaintiff  corporation. 

4S.  Oregon, 

In  one  case,  where  the  plaintiff  was  a 
national  bank,  the  court  simply  followed 
the  Federal  decisions  with  regard  to  the 
remedial  rights  of  such  a  corporation.^ 
See  §  18,  supra. 

49,  Pennsylvania. 

The  earliest  case  which  calls  for  no- 
tice was  one  in  which  the  defense  of 
ultra  vires  was  excluded  on  the  ground 
that  the  commonwealth  only  was  entitled 
to  question  the  capacity  of  a  corporation 
to  hold  real  property  which  it  is  not  au- 
thorized by  its  charter  to  acquire.* 

In  a  subsequent  case,  where  the  action 
was  brought  upon  certain  notes  pur- 
chased by  a  savings  and  loan  company 
at  a  discount  of  more  than  6  per  cent, 
and  it  appeared  that  "this  discount  was 
not  a  single  or  casual  act,  but  was  made 
in  the  course  of  the  business  of  pur- 
chasing and  discounting  notes  and  bills, 
which  the  plaintiffs  had  to  a  greater  or 
less  extent  substituted  for  their  legiti- 
mate business,"  the  decision  of  Hare,  J., 
turned  upon  the  distinetion  between  con- 
tracts which  merely  amount  to  '^the  mis- 
use of  a  power  by  employing  it  for  an 
end  or  purpose  for  which  it  ought  not 


•  The  precedent  cited  was  Bank  of  Chilli- 
cothe  T.  Swayne,  note  1,  supra. 

10  Valley  R.  Co.  v.  Lake  Erie  Iron  Co. 
(1888)  46  Ohio  St.  44,  1  L.R.A.  412,  18  N. 
K.  486. 

Oklakoma. 

1  Peck-Williamson  Heating  &  Ventilating 
Co.  V.  Board  of  Education   (1897)   0  Okla. 
279,  50  Pac.  236. 
T>.R.A.1917B. 


OreKOB. 

1  Portland  Nat.  Bank  t.  Soott  (1891)  20 
Or.  421,  26  Pac.  276. 

PeaasylT&nia. 

1  Leazure  v.  Hillegas  (1821)  7  Serg.  &  R. 
313.  For  a  later  decision  to  the  same  effect, 
see  Goundie  v.  Northampton  Water  Co. 
(1847)  7  Pa.  233. 
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to  be  employed,  and  was  not  given/' 
and  ^'contracts  made  without  power  in 
violation  of  an  express  legislative  pro- 
hibition, or  contrary  to  the  plain  intent 
and  policy  of  the  law."  The  conclusion 
reached,  after  an  examination  of  the  pro- 
visions of  the  statutes  which  defined  the 
powers  of  the  plaintiff,  was  that  the 
transaction  in  question  belonged  to  the 
latter  of  these  categories,  and  conse- 
quently could  not  be  made  the  basis  of 
a  legal  claim.'  Having  regard  to  the  cir- 
cumstances under  review,  this  decision 
was,  by  implication,  inconsistent  with 
the  theory  that  an  estoppel  may  be 
created  by  acceptance  of  the  benefits  of 
a  contract.  But  this  aspect  of  the  mat- 
ter was  not  adverted  to,  and,  if  it  had 
been,  the  court  would  no  doubt  have 
taken  the  position  that  the  theory  was 
not  applicable,  because  an  express  pro- 
hibition was  involved. 

In  a  case  decided  about  ten  years  aft- 
erwards, in  which  it  was  held  that  an 
action  of  scire  facias  sur  mortgage  could 
not  be  maintained  against  a  party  to 
whom  the  mortgagor's  estate  had  been 
assigned  for  the  benefit  of  his  creditors, 
the  ground  upon  which  the  court  pro- 
ceeded was  that  the  mortgage  had  been 
taken  as  a  security  for  future  advances, 
and  was  consequently  a  transaction 
which  violated  the  provisions  of  the  Fed- 
eral statute  by  which  the  extent  of  the 
power  of  a  national  bank  to  hold  real 
estate  is  defined.^  The  doctrine  thus 
adopted,  with  respect  to  the  consequences 
of  an  infringement  of  that  statement, 
has  been  discredited  by  later  rulings  of 
the  Federal  Supreme  Court.  See  §  17, 
supra.  But  this  fact  does  not  impair 
the  significance  of  the  case  in  so  far  as 
it  bears  upon  the  general  theory  enter- 
tained by  the  state  court  regarding  ultra 
vires  contracts  of  corporations.  In  this 
point  of  view,  it  is  important  to  observe 
that  the  judgment  contains  a  categorical 
statement  to  the  effect  that  ''there  is  no 
room  for  equitable  presumptions  or  es- 
toppels in  cases  of  illegal  contract." 
Having  regard  to  the  special  meaning 
which,  in  the  class  of  cases  discussed  in 
this  monograph,  has  frequently  been  as- 
cribed to  the  expression  ''illegal,"  these 
words  might  conceivably  be  treated  as 


embodying  the  doctrine  that  the  opera- 
tion of  the  principle  .of  an  estoppel  is 
excluded  only  where  the  contract  upon 
which  suit  is  brought  is  the  subject 
of  an  express  prohibition.  But  the 
actual  position  taken  by  the  court 
is  indicated  by  its  subsequent  statement 
that  one  of  the  points  decided  in  the 
case  was  that  the  effect  of  the  Federal 
act  with  respect  to  national  banks  is  to 
"prohibit  them,  by  necessary  implication, 
from  lending  money  on  the  security  of  a 
mortgage."  * 

In  another  case,  in  which  it  was  held 
that  a  national  bank  was  entitled  to  re- 
cover on  a  promissory  note,  although  it 
had  been  given  for  a  loan  which  ex- 
ceeded the  amount  authorized  by  the 
Federal  statute,  the  ratio  decidendi  was 
that  "an  excess  known  to  the  bank  only" 
is  not  "such  an  unlawful  act,  entering 
into  the  vitality  of  the  loan,  as  will  avoid 
it.  The  fact  of  an  excess  of  indebted- 
ness over  one  tenth  of  the  paid-in  capital 
is  a  matter  aside  from  the  loan  itself,  not 
entering  into  its  terms,  and  therefore  col- 
lateral. The  loan  of  the  money  is  an  act 
within  the  authorized  power  of  the  bank; 
a  part  of  its  proper  business,  and  there- 
fore not  in  itself  illegal.  The  note  or 
security  given  for  the  money  was  an  in- 
strument within  the  power  of  the  bank 
to  accept.  The  drawer  had  a  right  to 
make  it,  and  the  bank  a  right  to  dis- 
count it."  ^  The  court  was  also  of  the 
opinion  that  the  limitation  of  the  indebt- 
edness to  the  one  tenth  specified  by  §  29 
of  the  Act,  "was  intended  as  a  general 
rule  for  conducting  the  business  of  the 
bank,' — a  rule  laid  down  from  experience 
to  regulate  its  loans  for  its  own  best  in- 
terest and  those  of  stockholders  and 
creditors,  not  a  rule  to  regulate  its 
customers."  The  grounds  here  assigned 
for  allowing  the  action  to  be  main- 
tained resemble  those  which  were  after- 
wards relied  upon  by  the  Supreme  Court 
of  the  United  States  in  the  cases 
cited  in  §  17,  supra,  and  were  obviously 
such  as  to  render  it  inappropriate  to  in- 
voke the  principle  of  estoppel.  The  same 
remark  applies  to  a  later  case  in  which 
it  was  again  unsuccessfully  contended 
that  the  same  provision  of  the  act  oper- 
ated so  as  to  avoid  a  promissory  note.* 


'Manufacturers'  &  M.  Sav.  &  L.  Co.  v. 
Conover  (1862)  S.Phila.  18. 

«  Fowler  v.  Scully  (1872)  72  Pa.  456,  13 
Am.  Rep.  699. 

*  In  Stephens  v,  Monongahela  Nat.  Bank 
(1878)  88  Pa.  157,  32  Am.  Rep.  438. 

»  Tn  O'Hare  v.  Second  Nat.  Bank  (1874)  77 
Pa.  96;  Fowler  v.  Scully,  note  3,  supra,  was 
distinguished  on  the  ground  that  the  very 
instrument  itself  upon  which  suit  was  there 
L.R.A.1917B. 


brought  'Vas  illegal  and  void,  being  for- 
bidden to  the  bank  as  well  as  to  the  mort> 
gagor,  who  was  presumed  to  know  the  law." 
6  Stephens  v.  Monongahela  Nat.  Bank 
(1878)  88  Pa.  157,  32  Am.  Rep.  438,  where 
it  was  observed  that  "the  powers  conferred 
on  banks  must  be  disting\iished  from  regula- 
tions for  their  business.  An  act  done  with- 
out authority,  and  forbidden,  is  not  like  one 
w^hich  violates  a  regulation.* 
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In  two  subsequent  eases  the  theory  of 
an  estoppel  as  predicated  from  the  cir- 
cumstance of  the  defendants  having  en- 
joyed the  benefits  of  the  contracts  in 
question  was  explicitly  relied  upon  as  a 
reason  for  affirming  the  right  of  foreign 
corporations  or  their  privies  to  recover 
upon  contracts,  the  alleged  invalidity  of 
which  consisted  in  the  failure  of  the  cor- 
porations to  comply  with  the  provisions 
of  the  act  defining  the  conditions  pre- 
cedent to  their  doing  business  in  Pennsyl- 
vania.' It  should  be  observed,  however, 
that  in  most  of  the  instances  in  which 
this  principle  has  been  invoked  in  ac- 
tions brought  by  foreign  corporations, 
the  estoppel  against  pleading  their  want 
of  authority  in  the  premises  has  been 
predicated  not  from  the  fact  of  a  recep- 
tion of  the  benefits  of  the  contract,  but 
from  the  fact  that  the  party  by  whom  the 
defense  is  set  up  had  dealt  with  the  for- 
eign corporation  as  a  corporate  body. 
See  §  9  (b),  supra. 

In  another  still  more  recent  case  the 
court  simply  followed  the  Federal  deci- 
sions in  holding  that  the  plea  of  ultra 
vires  could  not  be  interposed  as  a  de- 
fense to  an  action  brought  by  a  national 
bank  to  recover  the  rent  accruing  in  re- 
spect of  a  portion  of  a  building  the  erec- 
tion of  which  was  alleged  to  have  been 
ultra  vires.*  But  the  principle  of  an 
estopi>el  was  again  relied  upon  as  the 


ratio  decidendi  in  a  case  in  which  it  was 
held  that  the  defense  of  ultra  vires  could 
not  be  interposed  in  an  action  upon  a 
promissory  note  discounted  by  a  corpo- 
ration which,  as  was  contended,  had  no 
authority  to  conduct  a  banking  business. 
"The  defendant,"  said  the  court,  ^'having 
received  the  money  on  the  discounted 
note,  is  not  in  a  position  to  question  the 
authority  of  the  plaintiff  to  make  the 
loan  or  to  discount  the  paper.  The  de- 
fendant has  received  the  benefit  of  the 
contract,  and  he  cannot  now  deny  the 
authority  of  the  plaintiff  to  make  it. 
Having  the  proceeds  of  the  note  in  his 
pocket,  neither  the  law  nor  common  hon- 
esty will  permit  the  defendant  to  avail 
himself  of  the  plea  of  ultra  vires.''® 

50.  South  Carolina. 

In  an  early  case,  where  the  plaintiff 
bank  was  held  to  be  entitled  to  main- 
tain an  action  upon  a  bond,  it  was  urged 
in  behalf  of  the  defendant  ^*that  the  ex- 
press grant  of  the  power  to  discount  bills 
of  exchange  and  promissory  notes,  and 
of  the  power  to  make  loans  on  bonds  se- 
cured by  mortgage,  impliedly  forbids  the 
taking  of  a  bond  secured  in  any  other 
way,  and  renders  such  bond  and  its  guar- 
anty void.''  But  this  contention  did  not 
prevail,  the  court  being  of  the  opinion 
that  the  correct  rule  of  construction  un- 
der such  circumstances  was  this :  "When 


Tin  Holmes  Co.  v.  Barnard  (1884)  15  W. 
N*.  r.  110,  the  right  of  the  plaintiff  to  re- 
cover the  fitipulated  price  of  a  commodity 
sold  to  the  defendant  was  affirmed. 

In  Kilgore  v.  Smith  (1888)  122  Pa.  48,  15 
Atl.  598,  where  an  action  of  replevin  for  cer- 
tain goods  in  the  possession  of  the  defend- 
ants was  held  to  be  maintainable  by  plain- 
tiffs, whose  title  was  derived  from  a  Mary- 
land corporation,  the  defendants  were  mem- 
bers of  that  body,  the  business  of  which  was 
conducted  on  the  footing  that  its  members 
should  can  their  goods,  and  pack  them,  and 
hold  them  subject  to  the  disposal  of  the 
corporation,  which  acted  as  a  general  agent 
for  all  ita  members  in  making  sales  of  their 
commodities.  A  contract  was  entered  into 
between  the  corporation  and  Smith  &  Wicks 
(plaintiffs  below)  for  the  sale  of  all  the 
canned  goods  then  held  by  the  association 
unsold  at  that  time.  A  part  of  these  goods 
was  the  mibject  of  the  controversy.  The 
court  said:  "In  any  view  of  the  case,  the 
plaintiffs  have  not  been  parties  to  any  il- 
legal transaction.  The  title  to  the  goods 
in  question  was  in  the  corporation  under  its 
l»y-laws,  which  were  signed  in  Maryland. 
The  defendants  were  Pennsylvania  stock- 
holders who  assented  to  those  by-laws.  The 
title  was  therefore  in  the  corporation  by  the 
defendants'  own  act.  How,  then,  can  they 
be  heard  to  object  to  the  plaintiffs'  title 
after  they  had  purchased  the  property  in 
L..R.A.1917B.  56 


entire  good  faith  and  given  a  full  consider- 
ation therefor?  The  defendants  are  es- 
topped from  setting  up  such  a  defense.  If 
there  have  been  any  irregular  transactions 
on  the  part  of  the  company,  the  defendants 
have  participated  therein  and  enjoyed  the 
advantages  thereof,  and  they  cannot  now 
set  up  their  own  wrong  against  good  faith 
parties  who,  for  anything  that  appears, 
were  in  entire  ignorance  of  all  these  mat- 
ters." 

B  Farmers'  Deposit  Nat.  Bank  v.  West- 
em  Pennsvlvania  Fuel  Co.  (1J)06)  215  Pa. 
115,  114  Ain.  St.  Rep.  949,  64  Atl.  374. 

•  Mutual  Trust  Co.  v.  Stem  (1912)  235 
Pa.  202,  83  Atl.  614. 

In  Suburban  Rapid  Transit  Street  R.  Co. 
V.  Monongahela  Natural  Gas  Co.  (1911)  230 
Pa.  100,  79  Atl.  252,  in  a  suit  to  enjoin  the 
defendant  from  discontinuing  the  supply  of 
gas,  the  court  said:  "The  gas  company, 
having  accepted  the  right  of  way  with  the 
obligation  to  surrender  it  upon  a  failure  to 
comply  with  the  conditions  of  the  grant,  so 
long  as  undisturbed  possession  is  enjoyed, 
is  estopped  from  questioning  the  power  of 
the  turnpike  company  to  make  the  grant.*' 
But  the  authorities  cited  show  that  the  "es- 
toppel" which  the  court  had  in  mind  was 
one  analogous  to  that  which  precludes  a 
tenant  from  questioning  the  title  of  his 
landlord. 
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the  grant  is  silent  as  to  the  contract  in 
question,  we  are  to  consider  whether  a 
power  to  make  such  a  contract  may  not 
be  implied  as  directly  or  indirectly  neces- 
sary to  enable  the  corporation  to  fulfil 
the  purpose  of  its  existence,  or  whether 
the  contract  is  entirely  foreign  to  that 
purpose."  The  position  taken  with  ref- 
erence to  this  rule  was  that  the  direc- 
tions concerning  bonds  secured  by  mort- 
gage seems  to  amount  ^'rather  to  an  ex- 
press permission  for  an  unusual  course 
of  dealing,  with  guards  to  prevent  abuses 
in  it,  than  to  create  any  inhibition  of 
other  loans  consistent  with  the  purpose 
of  the  institution;"  that  ^'it  is,  however, 
too  strict  to  insist  that  a  power  which 
is  contained  in  a  general  grant,  and 
which  in  various  forms  may  be  pertinent 
to  the  purpose  of  a  corporation,  may  be 
restricted  to  a  particular  form  of  direc- 
tions for  its  exercise  in  that  form;"  and 
that  "the  contract  was  good,  as  between 
the  corporation  and  the  defendant,  al- 
though, for  abuse  of  its  powers,  the  cor- 
poration might  be  answerable  to  the  gov- 
ernment which  created  it."  ^  This  deci- 
sion, it  will  be  observed,  proceeded  upon 
grounds  similar  to  those  which  have  led 
the  Federal  Supreme  Court  to  the  con- 
clusion that  national  banks  have  the 
right  to  sue  on  contracts  which  are  out- 
side the  range  of  those  authorized  by  the 
statute  which  defines  their  powers.  See 
§  17,  supra.  The  circumstance  that  the 
defendant  had  received  the  benefits  of 
the  contract  was  not  adverted  to  as  one 
of  the  elements  in  the  case.  Indeed,  the 
notion  that  this  element  is  one  of  differ- 
entiating significance  in  respect  of  the 
remedial  rights  of  a  corporation  had  not 
been  in  terms  propounded  at  the  date 
when  the  decision  was  rendered.  That  it 
cannot  justifiably  be  cited  as  a  precedent 
with  regard  to  the  doctrine  of  estoppel 
is  manifest.* 

In  a  much  later  case,  where  a  demur- 
rer to  a  complaint  claiming  damages  in 
respect  of  the  refusal  of  a  purchaser  to 
receive  goods  sold  under  a  contract  made 
by  a  corporation  in  pursuance  of  a  part- 
nership agreement  was  held  to  have  been 
properly  overruled,  the  ratio  decidendi 
was   that  the   well-established   doctrine  1 


which  declares  that  a  corporation  cannot 
enter  into  a  partnership  agreement  "does 
not  imply  that  the  corporation  does  not 
acquire,  as  {gainst  the  outside  world, 
part  ownership  of  property  bought  in 
part  with  corporate  funds  in  the  progress 
of  an  attempted  partnership  business. 
An  incident  of  ownership  is  the  power  of 
sale,  and  the  power  to  sell  implies  the 
power  to  hold  those  w^ho  agree  to  buy 
to  perform  their  agreement  or  pay  dam- 
ages for  its  breach."  •  The  theory  of  an 
estoppel  as  predicated  from  the  receipt 
of  the  benefits  of  the  contract  was  not 
adverted  to,  though  the  circumstances 
were  apparently  such  that  the  sufficiency 
of  the  complaint  might  have  been  af- 
firmed upon  this  ground.  Having  regard, 
however,  to  the  fact  that  the  court  has 
accepted  this  theory  so  far  as  actions 
against  corporations  are  concerned  (see 
§  103  of  the  monograph  appended  to 
Creditors'  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  &  T.  Co.  L.R.A.1917A, 
737),  it  will  presumably  determine  the 
enforceability  of  the  claims  of  corpora- 
tions on  the  same  footing,  whenever  the 
point  is  directly  presented. 

51.  Tennessee. 

In  one  case  the  ratio  decidendi  was 
that  a  purchase  of  shares  in  another  cor- 
poration for  the  express  object  of  eon- 
trolling  and  managing  it  "was  ultra  vires, 
and  therefore  unlawful  and  void.  Being 
void,  it  was  of  no  legal  effect,  and  no 
rights  result  from  it  enforceable  by  or 
through  the  courts  of  the  state,  when 
such  aid  is  invoked  in  furtherance  of  the 
unlawful  agreement."  The  court  reject- 
ed the  contention  of  counsel  for  com- 
plainant, "that,  where  the  contract  has 
been  fully  executed  by  the  plaintiff,  the 
defendant  should  not  be  permitted  to  in- 
voke such  defense  to  a  suit  brought  to 
compel  performance ;  that  to  permit  such 
a  defense  would  work  injustice  and  en- 
able defendant  to  repudiate  his  liability 
while  holding  onto  the  price  he  has  re- 
ceived." Certain  classes  of  cases  in 
which  the  defense  of  ultra  vires  has  been 
excluded  were  enumerated,  and  questions 
involved  in  them  were  distinguished  from 
that   which   was   presented  in   the  oqe 


8o«th  Carolina. 

IBank  of  State  v.  Hammond  (1845)  1 
Rich.  L.  281. 

S  For  an  example  of  such  a  mistake,  see 
Texas  Western  R.  Co.  v.  Gentry  (1888)  69 
Tex.  626,  8  B.  W.  98. 

8  Huguenot  Mills  v.  Jempson  (1904)  68 
S.  C.  363,  102  Am.  St.  Rep.  673,  47  S.  E. 
687.  The  court  said:  "The  defendants  are 
charged  with  knowledge  that  the  plaintiff 
L.K.A.1917B. 


could  not  enter  into  a  legal  partnership 
(Pearce  v.  Madiaon  &  I.  R.  Co.  (1858)  21 
How.  (II.  S.)  441,  16  L.  ed.  184),  and  that  in 
the  contract  to  purchase  they  were  dealing 
with  the  plaintiff  and  Rountree  as  joint 
owners  of  the  property,  who  as  such  had  a 
right  to  sell  it.  For  this  reason  they  can- 
not now  dispute  the  validity  of  the  eon- 
tract  of  purchase  or  the  liabilities  \rhich 
fell  upon  them  when  they  repudiated  it." 
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under  review.  ''The  complainant  sues 
upon  its  contract,  and  in  affirmance  of 
it  seeks  to  have  the  defendant  perform 
an  agreement  which  sprang  from  and 
was  collateral  to  it.  It  has  receiyed  the 
shares  it  purchased^  and  holds  onto  them. 
It  simply  asks  that  the  defendant  be 
farther  compelled  to  perform  his  con- 
tract by  contributing,  in  accordance  with 
his  agreement,  his  proportion  of  the  lia- 
bility paid  off  by  complainant  in  protec- 
tion of  the  property  of  the  McMillin 
Marble  Company.  The  suit  is  clearly  in 
furtherance  of  the  original,  unlawful, 
and  void  contract.  That  the  contract  has 
been  executed  by  the  plaintiff  does  not 
make  it  lawful  or  entitle  it  to  an  en- 
forcement of  it."  * 

62.  Texas, 

In  the  earliest  case  in  which  the  su- 
preme court  had  occasion  to  express  an 
opinion  with  regard  to  the  significance 
of  the  circumstance  that  the  claimant 
had  performed  the  contract  oh  his  side, 
an  action  brought  by  a  city  to  enforce  a 
bond  conditioned  for  the  faithful  per- 
formance by  the  defendant  railway  com- 
pany of  a  contract  to  extend  its  line 
beyond  the  city  in  consideration  of  its 
being  granted  a  right  of  way  through 
the  town  was  held  to  be  maintainable. 
The  actual  ratio  decidendi  was  that  the 
city  anthorities  had  power  to  grant  the 
defendant  an  easement  in  the  streets. 
But  the  court  also  said :  "After  the  com- 
pany has  received  and  is  in  the  enjoy- 
ment of  the  fruits  arising  from  such  a 
contract,  it  will  not  be  heard  to  complain 
and  assert  that  the  city  could  not  confer 


upon  it  the  right  that  it  had  thus  re- 
ceived and  is  now  enjoying."  ^  This  sen- 
tence clearly  imports  that  the  defendant 
would  not  have  been  permitted  to  raise 
the  defense  of  ultra  vires,  even  if  the 
grant  had  been  ultra  vires. 

Subsequently,  in  a  case  involving  the 
remedial  rights  of  a  private  corporation, 
the  court  approved  a  ruling  of  the  trial 
judge  to  the  effect  that,  as  the  defend- 
ants had  received  the  money  for  which 
they  had  executed  the  note  upon  which 
the  action  was  brought,  they  were  "es- 
topped from  den3ring  the  power  of  plain- 
tiff to  lend  the  money."'  It  was  con- 
ceded that,  if  the  contract  had  been  not 
merely  ultra  vires,  but  illegal,  as  having 
been  expressly  prohibited,  no  estoppel 
could  have  been  predicated.'  But  the 
contention  put  forward  by  the  defendant 
on  this  point  of  view  was  rejected  on  the 
ground  that,  having  regard  to  the  terms 
of  the  enactment  relied  upon  (Rev.  Stat, 
art.  589),  the  case  was  one  which  came 
within  the  scope  of  the  doctrine  asserted 
to  be  the  more  authoritative,  that  "where 
the  statute  has  a  specific,  but  at  the  same 
time  an  implied,  application,  the  doctrine 
of  estoppel  against  the  beneficiary  of  an 
executed  contract  is  not  changed."  There 
is  some  support  for  this  doctrine;  but 
it  is  submitted  that  the  court  was  not 
justified  in  citing  as  a  precedent  in  its 
favor  the  decisions  of  the  Federal  Su- 
preme Court  with  respect  to  the  remedial 
rights  of  national  banks.  See  §  17,  su- 
pra. 

The  decision  reviewed  in  the  preceding 
paragraph  has  been  followed  by  the  court 
of  appeals  in  several  cases.* 


Teaaessee. 

1  Buckeye  Marble  &  F.  Co.  v.  Harvey 
<1892)  92  Tenn.  116,  18  L.KA.  252,  36  Am. 
St.  Rep.  71,  20  S.  W.  427.  There  Harvey, 
the  owner  of  the  shares,  transferred  them 
to  a  trustee  named  by  complainant,  for  its 
beneiit,  and,  as  part  of  this  contract,  the 
transferrer  agreed  to  pay  off  one  half  of 
certain  liabilities  existing  against  the  cor- 
poration whose  shares  were  purchased.  The 
complainant,  having  been  compelled  to  pay 
off  these  liabilities  in  full,  brought  the  ac- 
tion to  recover  back  one  hall  the  amount 
from  Harvey. 

Texas. 

ilndianola  v.  Gidf,  W.  T.  A  P.  R.  Co. 
<1882)  56  Tex.  604. 

SBond  V.  Terrell  Cotton  A  Woolen  Mfg. 
Co.  (1891)  82  Tex.  309,  18  S.  W.  691.  The 
court  said:  "It  seems  now  to  be  settled  by 
the  great  weight  of  authority,  that  where 
there  is  question  of  a  contract  between  a 
corporation  and  another  party,  and  the  con- 
tract has  been  performed  by  the  other 
party,  and  the  corporation  has  received  the 
I^R.A.1»17B. 


benefit  of  the  contract,  it  will  not  be  per- 
mitted to  plead  that  on  entering  into  the 
contract  it  exceeded  its  charterMi  powers. 
.  .  .  This  rule  operates  conversely.  If 
the  other  party  lias  received  from  a  corpora- 
tion the  benefit  of  a  contract  fully  per- 
formed in  good  faith  by  it,  be  will  not  be 
heard  to  resist  enforcement  of  the  contract 
as  to  him  by  pleading  the  mere  want  of 
power  in  a  corporation  to  enter  into  the 
contract."  It  was  stated  that  the  views  ex- 
pressed were  in  conflict  with  only  one  group 
of  decisions;  viz.,  those  of  the  supreme  court 
of  Alabama;  but  an  examination  of  the 
cases  of  earlier  date,  which  are  cited  in  § 
11,  note  1,  supra,  will  show  that  this  as- 
sertion is  erroneous. 

SAs  to  this  distinction,  see,  generally,  { 
44  of  the  monograph  appended  to  Creditors' 
Claim  &  Adjustment  Co.  v.  Northwest  Loan 
&  T.  Co.  L.R.A.1917A,  737. 

4  Smith  V.  White  (1803)  —  Tex.  av.  App. 
— ,  25  8.  W.  809  (action  held  to  be  main- 
tainable by  innocent  holder  of  note  given  for 
a  loan  made  by  a  corporation  which  had 
no  power  to  discount) ;   Keys  y.  Clel)urne 
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Sa.  Utah, 

In  one  case  the  claim  of  an  individual 
to  be  declared  the  legal  owner  of  certain 
corporate  stock  because  another  claim- 
ant, a  corporation,  had  no  power  to  sub- 
scribe to  stock,  was  rejected  on  the 
ground  that  '^the  doctrine  of  ultra  vires, 
when  invoked  for  or  against  a  corpora- 
tion, should  not  be  allowed  where  it 
would  defeat  the  ends  of  justice  or  work 
a  legal  wrong.''  ^  But  the  principle  thus 
invoked  was  enounced  not  with  reference 
to  an  estoppel  created  by  the  enjoyment 
of  the  benefits  of  the  transaction,  but  as 
pointing  to  the  conclusion  that,  as  the 


wrongful  subscription  by  one  company 
to  the  stock  of  the  other,  and  the  wrong- 
ful issue  of  the  stock  in  dispute,  were 
brought  about  by  the  individual  claim- 
ant and  his  coadjutor,  he  should  '^not 
be  permitted  to  retain  the  property,  or 
the  stock  which  represented  it,  secured 
by  his  fraudulent  designs  and  actions." 

54.  Vermont, 

In  an  early  case  in  which  the  action 
was  brought  by  a  railway  company  to 
recover  for  work  performed  in  repairing, 
at  the  request  of  the  defendants,  a  steam- 
boat which  the  plaintiff  had  preyiously 


BIdg.  &  L.  Absou  (1893)  —  Tex.  Civ.  App. 
— ,  25  S.  W.  809  (borrower  from  bank  held 
liable  on  note  given  for  loan  alleged  to  be 
ultra  vires) ;  Head  v.  Cleburne  Bldg.  &  L. 
AsBO.  (1893)  —  Tex.  Civ.  App.  — ,  26  S.  W. 
810  (similar  deciBion). 

In  Logan  v.  Texas  Bldg.  &  L.  Asso.  (1894) 
8  Tex.  Civ.  App.  490,  28  S.  \V.  141,  where  it 
was  held  that  Logan»  having  obtained  from 
the  plaintiff  the  money  for  which  the  note 
in  suit  was  given,  was  precluded  from  in- 
terposing the  defense  of  ultra  vires,  it  was 
urged  that  the  defense  relied  upon  was  not 
that  of  ultra  vires  simply,  but  that  the 
contract  was  illegal  and  void,  as  regards  the 
plaintiff,  because  it  was  prohibited  by  §  16, 
art.  16,  of  the  Texas  Constitution,  which 
provides  that  "no  corporate  body  shall  here- 
after be  created  with  banking  or  discount- 
ing privileges."  But  the  court  said:  "The 
provision  is  a  limitation  upon  the  powers 
of  the  legislature  in  creating  corporations; 
it  does  not  denounce  banking  and  discount- 
ing, but  prohibits  the  creation  of  artificial 
persons  endowed  with  such  privileges.  Dis- 
counting is  a  legal,  moral,  and  highly  neces- 
sary business  to  the  commerce  of  the  coun- 
try, and  may  be  engaged  in  by  any  person 
having  legal  capacity  to  transact  such  busi- 
ness. A  corporation  whose  charter,  pur- 
poses, and  powers  do  not  embrace  that  char- 
acter of  business  would  not  be  legally 
authorized  to  transact  such  business,  if  this 
constitutional  provision  did  not  exist.  It 
has  only  such  powers  as  are  granted  by  the 
charter,  and  may  not  legally  exercise  powers 
not  given  by  the  law  of  its  creation. 
Whether  the  legislature  upon  unlimited  dis- 
cretion declines  to  grant  a  particular  power 
to  a  corporation,  or  refuses  by  reason  of  a 
constitutional  limitation  upon  its  discretion 
to  grant  such  power,  the  corporation  may 
not  exercise  the  power  for  the  same  reason 
in  either  case;  namely,  if,  under  the  law  of 
its  creation,  it  does  not  possess  the  power, 
the  act  is  ultra  vires.  This  was  not  a  con- 
tract which  was  illegal,  because  immoral, 
against  public  policy,  or  denounced  by  the 
law  of  the  state;  the  only  objection  that 
can  be  urged  is  that  the  power  to  engage  in 
such  business  is  by  law  withheld  from  such 
corporations.  It  is  the  simple  defense  of 
ultra  vires." 

In  Cameron  v.  Firi^t  Nat.  Bank  (1896)  — 
Tex.  Civ.  App.  — ,  34  S.  W.  178,  affirming 
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(1893)  4  Tex.  Civ.  App.  309,  23  S.  W.  334, 
one  of  the  defenses  set  up  in  an  action  to 
recover  money  lent,  that  the  plaintiff  na- 
tional bank  had  no  power  to  become  a  part- 
ner in  the  milling  business,  was  held  in- 
applicable in  the  case,  on  the  ground  that 
*'the  bank  certainly  had  the  power  to  lend 
money,  and  this  suit  was  brought  to  re- 
cover in  the  capacity  of  creditor,  and  noii 
as  a  partner  to  recover  a  share  of  the 
proiits,  of  which  there  were  none."  The 
court  added:  "Other  reasons  might  be  as- 
signed for  the  insufficiency  of  the  ultra  vires 
defense  in  this  case,"  a  remark  which  was 
apparently  a  reference  to  the  doctrine  of 
estoppel. 

In  Moon  Bros.  Carriage  Co.  v.  Waxahaohie 
Grain  &  Implement  Co.  (1898)  13  Tex.  Civ. 
App.  103,  35  S.  W.  337|  one  of  the  allega> 
tions  in  a  creditors'  bill  filed  against  the 
Waxahachie  etc.  Company  and  the  Citizens'* 
Xational  Bank  was  that  the  bank  had  at- 
tached the  goods  of  the  company  for  a  debt 
which  was  nonenforceable  for  the  reason, 
that  it  was  for  borrowed  money  in  excess 
of  the  authorized  capital  stock  of  the  com> 
pany.  The  decision  proceeded  upon  the 
ground  that,  even  if  it  were  assum^  in  fa- 
vor of  the  complainants  that  they  were  en- 
titled to  raise  the  question  of  invaliditv  in 
the  proceeding  as  instituted,  the  notes  given 
for  the  debt  were  valid,  at  least  for  the 
amount  which  the  company  was  allowed  to 
lend,  and  that,  upon  this  basis,  the  result 
would  not  diange  the  decree  which  award<Ni 
to  the  bank  the  net  proceeds  of  the  sale  of 
the  attached  property,  which  was  less  than 
the  sum  which  could  he  lawfully  lent.  But 
it  would  seem  that  the  claim  of  the  bank 
was  unassailable  for  another  reason  also; 
viz.,  that  the  debtor  was  precluded,  under 
the  circumstances,  from  pleading  ultra  vires, 
and  that  the  creditors  were  consequently 
incapable  of  asserting  rights  which  could 
not  be  enforced  except  upon  the  hypothesis 
that  this  plea  would  have  afforded  a  defense 
to  an  action  brought  by  the  bank. 

In  Corpus  Christi  v.  Central  Wharf  & 
Warehouse  Co.  (1894)  8  Tex.  Civ.  App.  94, 
27  S.  W.  803,  the  doctrine  of  the  above  casea 
was  applied  in  favor  of  a  miuiieipality. 

Utah. 

1  Bear  River  Valley  Orchard  Co.  v.  Han- 
ley  (1897)  16  Utah,  606,  60  Pac.  611. 
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sold  to  them,  the  defense  was  that  an 
earlier  contract  of  purchase,  by  which 
plaintiff  had  acquired  the  title  to  the 
boat  and  its  furniture  and  to  the  shop 
at  which  the  repairs  were  made,  was 
ultra  vires,  and  that  the  excess  of  power 
thus  assumed  foy  the  company  was  illegal, 
and  rendered  all  contracts  connected 
with  the  transaction  inoperative  by  rea- 
son of  such  illegality.  But  this  conten- 
tion did  not  prevail.  "If,"  said  the 
court,  "there  had  been  a  positive  prohi- 
bition of  entering  into  a  particular  class 
of  contracts,  and  especially  if  such  con- 
tracts had  been  declared  void  by  the 
charter  of  the  company  or  the  general 
laws  of  the  state,  most  unquestionably 
no  action  would  lie  upon  the  prohibited 
contract.  But  when  no  such  prohibition 
exists,  and  it  is  only  by  construction  of 
the  charter  that  a  class  of  contracts  is 
declared  to  be  beyond  the  power  of  the 
company,  and  when  upon  this  point  there 
is  such  reasonable  ground  of  doubt  as  to 
induce  a  court  to  suppose  the  directors 
may  have  acted  in  good  faith,  and  where 
the  question  is  raised  by  one  having  no 
interest  in  it'' except  for  purposes  of  un- 
just advantage,  courts  have  never  been 
inclined  to  listen  to  the  objections."  * 
The  language  thus  used  indicates  that, 
in  the  opinion  of  the  court,  a  contract 
which  is  merely  unauthorized  is  not  ab- 
solutely void  in  the  same  sense  as  a  con- 
tract which  infringes  an  express  prohibi- 
tion. As  this  theory  was  propounded 
with  reference  to  the  adverse  claim  of  a 
stranger  to  the  anterior  transaction 
which  was  impugned,  the  decision  left  it 
uncertain  whether  the  same  position 
would  have  been  taken  if  the  defendant 
bad  been  a  participant  in  the  transac- 
tion. 

In  a  case  decided  a  few  years  after- 
wards, it  was  urged,  in  defense  of  an 
action  on  promissory  notes  given  for  a 
loan  made  by  a  bank,  "that,  by  force  of 
the  prohibition  in  the  charter  and  the 
banking  laws  of  this  state,  the  fact  that 
the  notes  embrace  in  the  principal  sum 
interest  beyond  the  prescribed  limit,  and 
also  reserve  on  their  face  interest  ex- 


ceeding that  limit,  renders  said  notes 
void  as  contracts  in  toto."  But  the  court 
rejected  this  argument,  basing  its  opin- 
ion on  the  doctrine  that  "there  is  an 
important  distinction  to  be  made  between 
cases  in  which  there  has  been  a  mere 
transcending  of  the  limits  of  a  conferred 
right,  on  the  one  hand,  and  cases,  on  the 
other,  in  which  there  is  an  entire  prohi- 
bition of  right,  whether  accompanied  or 
not  by  a  provision  of  a  penalty  for  vio- 
lating such  prohibition,  or  a  provision 
that  the  prohibited  contract  or  act  shall 
be  void."  In  this  point  of  view  the  ap- 
propriate conclusion  was  considered  to 
be  that,  as  the  bank  was  authorized  to 
I  loan  its  money  and  take  securities  there- 
for at  the  rate  of  interest  specified,  the 
reservation  of  a  higher  rate  operated 
merely  so  as  to  prevent  the  recovery  of 
the  illegal  excess.*  The  second  conten- 
tion of  the  defendants,  viz.,  that  the 
loan  exceeded  the  amount  authorized  by 
law,  and  that  this  fact  constituted  a  com- 
plete bar  to  the  action,  was  also  rejected 
for  the  reason  that  it  involved  substan- 
tially the  same  principle  as  the  other, 
and  was  determinable  upon  a  similar 
footing.  That  the  actual  points  decided 
in  this  case  were  not  such  as  to  evince 
an  intention  on  the  part  of  the  court  to 
adopt  the  doctrine  of  estoppel  is  suf- 
ficiently evident;  but  the  fact  that  it 
quotes  with  approval  an  oft-cited  state- 
ment of  that  doctrine'  is  a  significant 
indication  of  its  views  upon  this  subject. 
Having  regard,  however,  to  the  most 
recent  rulings  of  the  court  with  respect 
to  the  inadmissibility  of  this  doctrine  as 
a  differentiating  factor  in  actions 
brought  against  corporations  (see  §  107 
of  the  monograph  referred  to  in  note 
3,  supra),  it  would  presumably  not  be 
treated  at  the  present  day  as  such  a 
factor  where  the  moving  party  is  the 
corporation  itself. 

In  a  later  case  that  bears  upon  the 
subject,  the  court  discussed  the  rights  of 
the  claimant  with  reference  solely-  to  the 
extent  of  the  relief  to  which  he  was  en- 
titled independently  of  the  ultra  vires 
contract  in  question.    The  doctrine  pre- 


Vermont. 

1  Rutland  &  B.  R.  Co.  v.  Proctor  (1856)  29 
Vt.  93. 

s  Farmers'  Bank  v.  Burchard  (1860)  33 
Vt.  346.  This  case  was  followed  in  Bank 
of  Middlebury  v.  Bingham  (1861)  33  Vt. 
621,  where  it  was  stated  that  the  purport 
of  the  earlier  decision  was  this:  that  a  pro- 
hibition against  the  taking  of  more  than  a 
certain  rate  of  interest  by  a  banking  insti- 
tution *'had  no  other  or  greater  effect  upon 
notes  taken  by  them  than  the  same  pro- 
L..R.A.1917B. 


hibition  has  upon  natural  persons  by  the 
general  law  of  the  state;  that  it  is  not 
properly  a  case  of  a  contra<:t  beyond  the 
power  and  scope  of  their  charter,  but,  like 
all  usurious  notes  invalid,  and  not  enforce- 
able to  the  extent  that  it  is  usurious  aud  in 
contravention  of  the  statute." 

^  Sedgw.  Stat.  &  Const.  Law,  p.  90.  See 
§  41  of  the  monograph  appended  to  Credit- 
ors* Claim  &.  Adjustment  Co.  v.  Northwest 
Loan  &  T.  Co.  L.R.A.1917A,  737. 
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viously  laid  down  was  assumed  to  be 
correct.* 

In  one  case,  where  a  national  bank 
was  the  plaintiff,  the  court  simply  fol- 
lowed the  Federal  decisions  as  being  of 
paramount  authorily.^    See  §  17,  supra. 

56.  Wisconsin, 

Having  regard  to  the  nature  and  in- 
cidents of  the  transaction  involved  in 
the  earliest  of  the  cases  in  this  state, 
the  decision  might  apparently  be  con- 
sidered as  a  precedent  for  the  doctrine 
that  a  corporation  cannot  maintain  an 
action  upon  a  contract  which  it  had  no 
authority  to  make,  even  though  the  ad- 
verse party  has  received  the  benefits  of 
the  transaction.^  But,  as  the  decision  in 
this  particular  point  of  view  was  found- 
ed upon  the  theory  that  the  contract  was 
executory,    it    cannot    warrantably    be 


classified  as  an  authority  distinctly  ad- 
verse to  the  principle  of  an  estoppel. 
Whether  the  court  was  warranted  in 
treating  the  contract  as  executory  seems 
to  be  at  least  disputable. 

In  a  later  case,  in  which  the  action  was 
brou^t  to  foreclose  a  mortgage  secur- 
ing a  note  given  for  a  loan  made  by  an 
insurance  company,'  it  was  argued  that 
the  debt  was  not  recoverable,  because 
the  contract  was  unauthorized  in  two 
respects:  (1)  that  the  loan  was  for  two 
years,  the  lawful  period  being  one  year; 
and  (2)  that  a  note  was  taken  for  the 
loan  instead  of  a  bond,  which  was  pre- 
scribed by  the  statute.  But  this  con- 
tention did  not  prevail,  the  court  being 
of  opinion  that  the  remedial  rights  of  the 
plaintiff  were  determined  by  t^e  rule  es- 
tablished by  an  earlier  case ; '  viz.,  that 
there  is  a  ^stinction  ^'between  contracts 


4  Roberts  v.  W.  H.  Hughes  Co.  (1912) 
86  Vt.  76,  83  Atl.  807  (invalid  Issue  of 
bonds). 

ft  Howard  Nat.  Bank  t.  Loomis  (1879) 
51  Vt.  349  (mortgage  of  real  estate). 

Wisooasia. 

1  Madison,  W.  A  M.  PI.  Road  Co.  v.  Water- 
town  &  P.  PI.  Road  Co.  (1858)  7  Wis.  59. 
There  the  plaintiff,  a  corporation  created  for 
the  purpose  of  building  a  plankroad,  guar- 
anteed the  payment  of  a  loan  of  money 
made  to  another  corporation  of  like  char- 
acter, for  the  purpose  of  enabling  it  to 
build  its  road,  the  construction  of  which 
would  be  advantageous  to  the  former.  The 
borrower  being  in  default,  plaintiff  dis- 
charged the  debt.  Held,  that,  as  the  guar- 
anty was  unauthorized,  the  payment  cre- 
ated no  legal  liability  on  the  part  of  the 
corporation  for  whose  benefit  the  payment 
was  made.  The  argument  that,  as  the  de- 
fendants had  had  the  money  for  which  the 
bills  and  mortgage  in  question  were  given, 
it  was  inequitable  and  fraudulent  for  them 
to  set  up  the  act  of  the  plaintiff  in  aiding 
them  to  get  the  money,  or  in  paying  it 
when  it  became  due  to  the  lenders,  jFor  the 
purpose  of  defeating  a  recovery  upon  their 
mortgage  was  thus  answered:  "We  do  not 
think  this  view  of  the  matter  changes  the 
legal  rights  of  the  parties.  The  plaintiff,  of 
course,  was  aware  of  the  extent  of  its  own 
power.  Those  who  managed  the  affairs  of 
the  corporation  must  have  known  that  it 
had  no  authority  to  guarantee  the  payment 
of  the  notes  or  bonds  of  third  persons,  and 
that,  if  they  attempted  to  do  so,  no  legal 
obligation  could  result  from  such  attempt. 
The  payment  of  the  money  under  such  cir- 
cumstances by  the  plaintiff  was  a  payment 
in  their  own  wrong,  for  which  they  cannot 
charge  the  defendants."  The  court  also  re- 
jected the  contention  that  the  contract  of 
the  complainants  had  been  executed^  and 
that,  as  it  was  not  illegal,  but,  at  least,  only 
unauthorized  by  the  charter  of  the  com- 
pany, the  court  should  not  now  interfere 
L..R.A.1917B. 


to  8et  it  aside,  after  the  defendants  have 
reaped  all  its  benefits,  although,  perhaps,  it 
could  not  have  been  enforced.  But  this  cun- 
clusion  was  ba«ed  upon  the  theory  that  the 
contract,  so  far  as  it  was  relied  upon  for 
the  purpose  of  affecting  the  defendants,  wa» 
not  executed,  but  executory  merely. 

^Germantown  Farmers*  Mut.  Ins.  Co.  v. 
Dhein  (1877)  43  Wis.  420,  28  Am.  Rep.  549. 
The  court  observed  that  the  case  cited  in 
note  1,  supra,  involved  not  a  mere  excess 
of  power,  but  an  entire  want  of  power.  The 
doctrine  laid  down  in  Littlewort  v.  Davis 
(1874)  50  Miaa.  403,  was  approved. 

8  Rock  River  Bank  v.  Sherwood  (1860)  10 
Wis.  230,  78  Am.  Dec.  669,  where  it  wa» 
held  that  the  plaintiff  bank  could  recover 
the  principal  of  a  note  and  interest  at  the 
rate  which  it  was  authorized  to  take,  al- 
though a  higher  rate  was  specified  in  the 
note.  The  court  said:  "Here  the  bank,  it 
is  conceded,  had  full  and  ample  power  to 
discount  promissory  notes,  loan  money,  etc, 
and  conduct  a  general  banking  business,  but 
it  could  only  reserve  10  per  cent  interest 
upon  its  loans.  It  is  not  a  case  where  a 
corporation  usurps  a  power  not  given  by 
its  charter,  but  where,  in  the  exercise  of  a 
lawful  power  and  in  conducting  its  legiti- 
mate business,  it  has  exceeded  the  limitf^ 
fixed  by  law.  Had  the  note  been  given 
drawing  10  per  cent  interest  after  it  became 
due,  there  could  have  been  no  question  as 
to  the  validity  of  the  contract.  But  the 
objection  is  that  the  bank  had  no  author- 
ity to  discount  a  note  at  a  greater  rate  of 
interest  than  the  general  banking  law  al- 
lowed; and  if  it  does,  the  note  is  void  for 
want  of  such  power.  Ts  this  objection 
sound?  I  think  not."  The  court  declined 
to  follow  the  decisions  in  Hank  of  ITnited 
States  V.  Owens  (1829)  2  Pet.  (U.  S.)  527,  7 
L.  ed.  508:  Bank  of  ChilHcothe  v.  Swavne 
(1838)  8  Ohio,  257,  32  Am.  Doc.  707;  Creed 
V.  Commercial  Bank  (1842)  11  Ohio,  480; 
Spalding  v.  Bank  of  Muskingum  (1843)  12 
Ohio,  544;    Orr  v.   Lacev    (1846)    2   Dougl. 
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of  corporations  which  they  have  no  au- 
thority to  make^  and  those  within  the 
general  scope  of  their  powers,  but  which 
are,  in  some  particulars,  in  excess  of 
those  powers,"  and  that,  "while  the  for- 
mer class  may  be  void,  the  latter  are 
valid,  unless  by  reason  of  such  excess 
they  are  against  public  policy.''  It  is 
clear  that,  whenever  the  contract  under 
review  is  of  such  a  character  as  to  render 
the  second  subdivision  of  this  rule  appli- 
cable, the  question  whether  the  defend- 
ant is  estopped  from  pleading  ultra  vires 
becomes  an  entirely  negligible  factor. 
But  it  should  be  remarked  that  the  dis- 
tinction thus  predicated  between  the  two 
specified  classes  of  contracts  has  also  been 
treated  as  the  basis  of  a  doctrine  which 
affirms  that  the  principle  of  estoppel  is 
applicable  to  the  latter  class  only.  See 
§  43  of  the  monograph  appended  to  Cred- 
itors' Claim  &  Adjustment  Co.  v.  North- 
west Loan  &  T.  Co.  L.R.A.1917A,  737. 

In  a  subsequent  case  the  inability  of  a 
member  of  a  building  and  loan  associa- 
tion to  interpose  the  defense  of  ultra 
vires  in  a  suit  to  foreclose  a  mortgage 
given  by  him  to  secure  a  loan  made  by 
the  association  was  predicated  from  the 
consideration  that,  as  a  member  of  that 
body,  be  was  bound  to  take  notice  of  the 
limitations  upon  its  contractual  powers, 
and,  having  assented  to  the  transaction, 
was  estopped  from  contesting  its  valid- 
ity.^ Since  the  principle  of  an  estoppel, 
as  predicated  from  the  defendant's  re- 
ceipt of  the  benefits  of  the  contract,  had, 
before  the  date  of  this  case,  been  adopted 
with  regard  to  actions  against  corpora- 


tions, it  would  seem  that  the  decision 
might  with  equal  propriety  have  been  re- 
ferred to  this  description  of  estoppel 
also.  But  this  aspect  of  the  facts  was 
not  adverted  to.  It  seems  to  be  open  to 
question  whether  the  doctrine  actually 
applied  was  correct.     See  §  3a,  supra. 

In  some  cases  the  ratio  decidendi  has 
been  the  principle  "that,  when  a  corpora- 
tion enters  into  business  relations  not 
authorized  by  its  corporate  grant  of  pow- 
er, the  doctrine  of  ultra  vires  cannot  be 
used  by  it  or  by  the  person  with  whom 
it  assumes  to  deal  as  a  means  of  defeat- 
ing the  obligations  assumed.  The  state 
alone  can  take  advantage  of  the  abuse."  • 

From  the  foregoing  summary  it  is  ap- 
parent that,  so  far  as  regards  actions  in 
which  the  corporation  is  the  plaintiff,  the 
supreme  court  of  this  state  has  not  only 
never  enunciated  categorically  the  prin- 
ciple that  a  defendant  who  has  received 
the  benefits  of  an  ultra  vires  contract  is 
estopped  from  pleading  its  invalidity,  but 
has  in  some  instances  deliberately  elect- 
ed, even  under  circumstances  which  sug- 
gested the  consideration,  if  not  the  ap- 
plication, of  that  doctrine,  to  refer  the 
right  of  recovery  to  a  doctrine  under 
which  the  ultra  vires  character  of  the 
contract  simply  became  an  irrelevant 
factor.  Nevertheless  there  can  be  but 
little  doubt  that,  in  view  of  the  adoption 
of  that  principle  with  respect  to  actions 
in  which  the  corporation  itself  is  the  de- 
fendant (see  §  110  of  the  monograph  re- 
ferred to  supra),  it  will  be  approved 
whenever  the  point  is  definitely  pre- 
sented. 


(Mich.)  230.  The  authorities  approved 
were  Commercjal  Bank  v.  Nolan  (184.3)  7 
How.  (Miss.)  508,  and  McLean  v.  I^fayette 
Bank  (1846)  3  McLean,  587,  Fed.  Caa.  No. 
8,888. 

4  Provident  Loan  &  Bldg.  Asso.  v.  Car- 
ter (1900)  107  Wis.  383,  83  K  \V.  655. 

In  an  earlier  case  I^ahy  v.  Kational  Bldg. 
&  Ia  A880.  (1898)  100  Wis.  555,  69  Am.  St. 
Rep.  945,  76  X.  W.  625,  the  doctrine 
that  the  members  of  a  body  of  this 
description,  being  bound  to  take  notice  of 
the  limitations  on  its  powers,  were  pre- 
cluded from  contesting  the  validity  of  the 
contract  in  question,  had  previously  been 
laid  down  in  receivership  proccsedings. 

*  Security  Nat.  Bank  v.  St.  Croix  Power 
Co.  (1903)  117  Wis.  211,  96  N.  W.  74  (na- 
tional bank  which  had  taken  an  assign- 
ment of  a  contract  for  the  performance 
of  construction  work,  in  order  to  sectnre  a 
loan  made  to  the  contractor,  and  had  com- 
pleted the  work  after  his  death,  waa  held  to 
be  entitled  to  foreclose  a  mecianics'  lien), 
citing  John  V.  Farwell  Co.  v.  Wolf  (Jolin 
V.  Farwell  Co.  v.  Joeephson)  (1897)  96 
L.R.A.1917B. 


Wis.  10,  37  L.R.A.  138,  65  Am.  St.  Kep.  22. 
70  N.  W.  289,  71  N.  W.  109  (suit  to  en- 
forte  certain  claims  for  damages,  of  which 
SlaintiflT  had  taken  an  assignment  after  they 
ad  been  reduced  to  judgment). 
In  Madison  v.  American  Sanitary  Engi- 
neering Co.  (1903)  118  Wis.  480,  95  N. 
W.  1007,  the  following  remarks  were  made 
in  a  case  where  a  municipal  corporation 
waa  the  plaintiff:  "Taxpayers  whose  money 
is  about  to  be  spent,  or  property  owners 
whose  land  is  about  to  be  charged,  may 
challenge  tlie  legality  of  municipal  acts  and 
contracts  calling  for  such  expenditures,  on 
the  ground  that  the  proper  legal  steps  bave 
not  been  taken ;  but  persons  who  enter  into 
a  contract  with  the  city  stand  in  a  different 
position.  Such  a  person  cannot  even  make 
the  defense  of  ultra  vires  or  total  lack  of 
power  on  the  part  of  the  corporation  to 
make  the  contract.  Security  Nat.  Bank  v. 
St.  Croix  Power  Co.  (Wis.)  supra.  If  the 
defense  of  ultra  vires  cannot  be  made,  it  is 
very  evident  that  the  lesser  claim  of  fail- 
ure to  execute  a  given  power  in  the  statu- 
tory way  must  also  be  ineffective." 
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&6.  Canada, 

The  English  authorities  are  controlling 
in  this  country,  and  will  doubtless  be 
followed  whenever  a  case  arises  in  which 
the  evidence  shows  that  the  person  sued 
by  the  corporation  has  received  the  bene« 
fits  of  the  contract.^  * 


The  ratio  decidendi  in  a  case  which  in- 
volved somewhat  peculiar  circumstances 
was  that  the  defendant  was  precluded  by 
his  own  misconduct  from  setting  up  as  a 
defense  that  the  plainti^s,  under  their 
charter,  could  not  sue  on  the  cause  of 
action  alleged  in  his  declaration.' 


Canada. 

1  In  two  cases  actions  on  guaranties  were 
held  not  to  be  maintainable.  Williams 
Machinery  Co.  v.  Crawford  Tug  Co.  (1908) 
16  Ont.  L.  Rep.  246;  Union  Bank  v.  Me- 
Killop  &  Sons  (1913)  30  Ont.  L.  Rep.  87, 
affirmmg  (1913)  —  Ont.  — ,  11  D.  L.  R.  449, 
24  Ont.  Week.  Rep.  549.  But  such  cases  do 
not  present  in  its  ordinary  form  the  ques- 
tion of  the  effect  of  a  receipt  of  benefits  by 
the  defendant  himself. 

« Northern  R.  Co.  v.  Lister  (1807)  27 
U.  C.  Q.  B.  67.  There  the  defendant,  be- 
ing employed  by  the  plaintiffs  as  their  lo- 
comotive and  car  superintendent,  made  use 
of  their  ihateriaU  and  men  in  doing  work 
for  a  sewing  machine  manufactory  in  which 
he  was  a  partner,  and  untruly  entered  such 
time  and  materials  as  employed  in  the  plain- 
tiffs' service.  The  plaintiffs  sued  him  upon 
the  common  counts,  claiming  in  their  par- 
ticulars for  goods  furnished,  but  not  for 
work  and  labor.  Draper,  Ch.  J,,  in  the  judg- 
ment delivered  for  the  court,  argued  thus: 
"We  have  no  difficulty  in  holding  that  the 
(plaintiffs'  charter  does  not  authorize  them 
to  carry  on  a  trading  or  manufacturing 
business,  or  to  deal  in  or  manufacture  for 
sale  articles  such  as  are  stated  in  the  par- 
ticulars. .  .  .  But  it  is  obvious  that  the 
plaintiffs  do  not  pretend  to  possess  any 
such  right.  Thoy  are  in  fact  complaining 
and  seeking  compensation  from  the  defend- 


ant, because,  when  in  their  service  he  abused 
the  confidence  placed  in  him,  and  used  their 
property  and  employed  their  workmen  in 
making  certain  articles  for  his  own  use, 
and  which  he  got  possession  of.  Assume 
this  to  be  true;  can  he  be  heard  to  say  to 
the  plaintiffs,  'You  shall  not  recover  from 
me  the  value  of  the  materials  aiul  labor 
which  belonged  to  you,  and  of  which  I  am 
enjoying  the  products,  because  your  charter 
does  not  authorize  you  to  engage  in  such  a 
business.'  The  answer  is  that  the  plaintiffs 
never  intended  to  become  manufacturers  or 
vendors  of  articles  manufactured  for  the 
purpose  of  being  sold ;  that  the  manufactur- 
ing and  sale  appearing  in  this  case  were  not 
carried  on  by  them  as  a  part  of  their  busi- 
ness; but  that  they  seek  to  treat  the  de- 
fendant as  vendee,  and  themselves  as  ven- 
dors of  articles  produced  (without  their 
knowledge)  but  at  their  expense,  which  the 
defendant,  without  any  authority  .  from 
them,  caused  to  be  made  for  himself,  and 
has  taken  away;  and  they  urge  that  he 
should  not  be  permitted  to  set  up  this  fla- 
grant breach  of  duty,  if  it  be  no  more,  as 
a  reason  for  keeping  these  goods  without 
paying  for  them.  We  think  their  claim  is 
maintainable,  and  that  the  case  of  Hill  v. 
Perrott  (1810)  3  Taunt.  274,  128  Eng.  Re- 
print, 109,  justifies  this  oonclusion.*' 
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MAYME  PAUL,  Admrx.,  etc.,  of  John  P. 

Paul,  Deceased,  Appt., 

v. 

M.  M.  STUCKEY. 

(—  Ark.  — ,  189  S.  W.  676.) 

Writ  —  service  on  attorney  —  attend- 
ance on  court. 

An  attorney  is  not  exempt  from  service 
of   civil   process   while   attending  court   in 
a  professional  capacity   in  a  county  other 
tlian  that  of  his  residence. 
For  other  caees,  see  Writ  and  Process,  JJ. 

d,  2,  in  Dig.  1-52  A'.  8. 

(November  20,  1916.) 

APPEAL   by   plaintiff   from   a   judgment 
of  the  Circuit  Court  for  Pulaski  Coun- 

Note.  <—  As  to  exemption  of  attorney  from 
service  of  summons  while  in  jurisdiction  on 
legal  business,  see  annotation  following  this 
ease,  post,  893. 
L.R.A.1917B. 


ty  sustaining  a  motion  to  quash  a  service 
of  summons  and  dismissing  a  complaint  filed 
to  recover  the  amount  of  an  indebtedness 
alleged  to  be  due  plaintiff  as  administratrix 
of  the  estate  of  John  P.  Paul,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carnilcha«l,  Brooks,  Powers, 
&  Rector,  for  appellant: 

There  is  no  state  statute  exempting  either 
local  or  nonresident  attorneys  from  any 
legal  process. 

Powers  V.  Arkadelphia  Lumber  Co.  61 
Ark.  504,  54  Am.  St.  Rep.  276,  33  8.  W.  842. 

The  common  law  does  not  allow  counsel 
the  privilege  of  immunity  from  service  of 
civil  summons. 

Weeks,  Attorneys  at  Law,  §§  107,  198: 
3  Bl.  Com.  §  289;  8  Bacon,  Abr.  Privileges, 
B;  Greenieaf  v.  Peopie^s  Bank,  133  N.  C. 
292,  63  L.R.A.  499,  98  Am.  St.  Rep.  709,  45 
S.  K.  638. 

The  great  weight  of  authority  is  decidedly 
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againet  privileging  attorneys  in  sucb  a  man- 
ner. 

Peel  T.  January,  35  Ark.  331,  37  Am.  Rep. 
27;  Tootle  t.  McClellan,  12  L.R.A.(N.8.) 
942,  note;  Levin  v.  Gladstein,  142  N.  C. 
482,  32  L.R.A.(N.S.)  931,  116  Am.  St.  Rep. 
747,  66  8.  E.  371;  Jaster  v.  Currie,  198  U. 
S.  144,  4ft  L.  ed.  088,  26  Sup.  Ct.  Rep.  614 ; 
Netograph  Mfg.  Co.  ▼.  Serugham,  197  N. 
Y.  377,  27  L.R.A.(N.S.)  338,  184  Am.  St. 
Rep.  886,  00  N.  £.  062;  Piano  Mfg.  Co.  v. 
Kaufert,  86  Minn.  13,  80  N.  W.  1124;  Qrov<* 
V.  Campbell,  0  Yerg.  7;  Huntingdon  v. 
Shultz,  Harp.  L.  462,  18  Am.  Dec.  660: 
Martin  v.  Bacon,  76  Ark!  161,  118  Am.  St. 
Rep.  81,  88  S.  W.  863,  6  Ann.  Cas.  336;  Cen- 
tral Trust  Co.  v.  Mil'vraukee  Street  R.  Co. 
74  Fed.  442;  Holmes  v.  Nelson,  1  Phila. 
217;  Gilbert  v.  Vanderpool,  15  Johns.  242; 
Seeor  v.  Bell,  18  Johns.  52;  Lyell  ▼.  Good- 
wyn,  4  McLean,  20,  Fed.  Cas.  No.  8,616; 
Lamed  v.  GrifKn,  12  Fed.  690;  Mulhearn  v. 
Press  Pub.  Co.  63  N.  J.  L.  163,  11  L.R^. 
101,  21  Atl.  186;  HoffVnan  v.  Bay  County 
Circuit  Judge,  113  Mich.  100,  38  L.R.A. 
663,  67  Am.  St.  Rep.  458,  71  N.  W.  480; 
Robbins  v.  Lincoln,  27  Fed.  .342;  Phillips  v. 
Browne,  270  111.  450,  110  N.  E.  601;  Green- 
leaf  V.  People's  Bank,  133  N.  C.  202,  63 
L.R.A.  603,  08  Am.  St.  Rep.  700,  45  S,  E. 
638. 

Messrs.  Oaiinp1>eII  A  Suits,  for  appellee: 

Parties  to  pending  litigation  are  exempt 
from  service  of  summons  while  attending  to 
that  litigation  outside  the  county  or  state 
of  their  residence. 

Powers  V.  Arkadelphia  Lumber  Co.  61 
Ark.  .504,  64  Am.  St,  Rep.  276,  33  S.  W. 
842;  Martin  v.  Macon,  76  Ark.  161,  113  Am. 
St.  Rep.  81,  88  8.  W.  863,  6  Ann.  Cas.  336; 
Bridges  v.  Sheldon,  18  Blatchf.  295,  607,  7 
Fed.  17;  Lyell  v.  Goodwin,  4  McLean,  29, 
Fed.  Cas.  No.  8,616;  Com.  v.  Ronald,  4 
Call.  (Va.)  97?  Gilbert  v.  Vanderpool,  16 
Johns.  242:  Secor  v.  Bell,  18  Johns.  62; 
Parker  v.  Hotchkiss,  1  Wall.  Jr.  260,  Fed. 
Cas.  No.  10,730:  Holmes  v.  Nelson,  1  Phila. 
217:  Matthews  v.  Tufts,  87  N.  Y.  668:  Cen- 
tral Trust  Co.  ▼.  Milwaukee  Street  R.  Co. 
74  Fed.  442;  HoflTman  v.  Bay  County  Cir- 
cuit Judge,  113  Mich.  100,  38  L.R.A.  663, 
67  Am.  St.  Rep.  458,  71  N.  W.  480;  Whit- 
man T.  Sheets,  20  Ohio  C.  C.  1,  11  Ohio  C, 
D.  170:  Brooks  v.  State,  3  Boyoe  (Del.)  1, 
51  L.R.A.(N.S.)  1126,  70  Atl.  700,  Ann.  Cas. 
1015A,  U83;  Williams  v.  Hatcher,  05  S.  C. 
49,  78  S.  E.  616;  Read  v.  Neff,  207  Fed. 
890. 

Defendants  privilege  is  not  contrary  to 
reason  and  public  policy. 

Woodruff  v.  Berry,  40  Ark.  263;  Werni- 
mont  v.  State,  101  Ark.  216,  142  N.  W.  194, 
Ann.  Cas.  ldl3D,  1156;  Wood  v.  Keith,  60 
Ark.  425,  30  S.  W.  756;  Seelbinder  v.  With- 
erspoon,  124  Ark.  331,  187  S.  W.  325. 
L.R.A.1917B. 


Woody  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  filed  her  complaint  against 
the  appellee  in  the  Pulaski  circuit  court, 
alleging  that  appellee  was  indebted  to  the 
estate  of  John  P.  Paul  in  the  sum  of  $700, 
and  asking  that  she,  as  his  adminstratrix, 
have  judgment  for  that  amount.  She  had 
summons  issued.  Appellee  is  an  attorney.' 
He  was  engaged  in  defending  one  Atkinson, 
who  was  on  trial  charged  with  a  felony  in 
the  Pulaski  circuit  court.  Appellee,  while 
thus  engaged,  was  called  to  the  door  of  the 
court  room,  and  the  summons  issued  in  the 
civil  suit  was  served  upon  him.  Appellee 
at  that  time  resided  in  Jackson  countv.  He 
moved  to  quash  the  service  of  summons. 
The  court  sustained  the  motion,  dismissed 
appellant's  complaint,  and  she  appeals. 

Was  the  service  valid  ?  The  action  insti- 
tuted against  the  appellee  belongs  to  that 
class  that  may  be  brought  in  any  ooiulty  in 
which  the  defendant  is  summoned.  Kirby's 
Dig.  §  6072.  We  have  a  statute  expressly 
exempting  witnesses  from  being  sued  in  coun- 
ties where  they  do  not  reside,  while  going, 
returning,  or  attending  in  obedience  to  a 
subpoena.  Kirby's  Dig.  §  3129.  But  there 
is  no  such  statute  concerning  attorneys  at 
law.  They  fall,  so  far  as  statutory  enact- 
ment is  concerned,  within  the  general  class 
against  whom  suits  may  be  brought  in  any 
county  in  which  the  defendant  is  summoned. 
Kirby's  Dig.  §  6072,  supra. 

The  appellee  contends  that  attorneys, 
while  attending  court  in  their  professional 
capacity  in  counties  other  than  their  resi- 
dence, should  be  exempt  from  the  service  of 
summons  in  civil  actions  against  them  in 
those  counties,  under  the  doctrine  announced 
by  this  court  in  Powers  v.  Arkadelphia 
Lumber  Co.  61  Ark.  504,  64  Am.  St.  Rep. 
276,  33  S.  W.  842>  and  Martin  v.  BacOn, 
76  Ark.  158,  113  Am.  St.  Rep.  81,  88  8.  W. 
863,  6  Ann.  Cas.  336,  to  the  effect  that  suit- 
ors, while  in  attendance  upon  judicial  pro- 
ceedings in  courts  other  than  that  of  their 
residence,  are  privileged  from  the  service  of 
summons  in  other  adverse  proceedings  in- 
stituted against  them  in  those  counties. 

In  Powers  v.  Arkadelphia  Lumber  Co.  su- 
pra, we  said :  ''One  line  of  authorities  rests 
the  privilege  solely  on  the  familiar  consti- 
tutional ground  of  freedom  from  arrest  on 
civil  process;  but  we  prefer  to  rest  it  also 
on  the  ground  of  a  sound  public  policy,  bo 
aptly  expressed  by  the  supreme  court  of 
Ohio  in  the  ca^e  of  Andrews  v.  Lembeck,  46 
Ohio  St,  40,  15  Am.  St.  Rep.  547,  18  N.  E. 
483,  thus:  *The  question  is  one  which  pro- 
foundly concerns  the  free  and  unhampered 
administration  of  justice  in  the  courts. 
That  suitors  should  feel  free  and  safe  at  all 
times  to  attend,  within  any  jurisdiction 
outside  of  their  own  upon  judicial  proceed- 
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ings  in  which  they  are  concerned,  and  which 
require  their  presence,  without  incurring  the 
liability  of  being  picked  up  and  held  to  an- 
swer to  some  other  adverse  judicial  pro- 
ceeding against  them,  is  so  far  a  rule  of 
public  policy  that  it  has  received  almost 
universal  recognition  wherever  the  common 
law  is  known  and  administered.'  " 
-  And  again,  quoting  from  Lamkin  v.  Star- 
key,  7  Hun,  479,  we  said:  "The  court  has 
power,  independently  of  the  statute,  to  pro- 
tect its  suitors,  officers,  and  witnesses." 

In  Martin  v.  Bacon,  supra,  we  quoted  the 
language  of  Judge  Elliott  in  Wilson  t. 
Donaldson,  117  Ind.  356,  3  L.R.A.  266,  10 
Am.  St.  Rep.  48,  20  N.  £.  250,  as  follows: 
*'High  considerations  of  public  policy  re- 
quire that  the  law  should  encourage  him 
[the  nonresident  suitor]  to  freely  enter  our 
forums  by  granting  immunity  from  process 
in  other  civil  actions,  and  not  discourage 
him  by  burdening  him  with  the  obligation 
to  submit  to  the  writs  of  our  courts  if  he 
comes  within  our  borders." 

Public  policy  is  defined  as:  ''That  prin- 
ciple of  the  law  which  holds  that  no  sub- 
ject can  lawfully  do  that  which  has  a  tend- 
ency to  be  injurious  to  the  public  or 
against  the  public  good ;  .  .  .  the  prin- 
ciples under  which  freedom  of  contract  or 
private  dealing  is  restricted  by  law  for  the 
good  of  the  community  the  public  good." 
32  Cyc.  1261. 

In  Woodruff  v.  Berry,  40  Ark.  251,  this 
court  approved  Lord  Brougham's  definition 
of  public  policy  as  follows:  "Public  policy, 
in  relation  to  this  question,  is  that  prin- 
ciple of  the  law  which  holds  that  no  sub- 
ject can  lawfully  do  that  which  has  a  tend- 
ency to  be  injurious  to  the  public  or 
against  the  public  good,  which  may  be 
termed  the  policy  of  the  law,  or  public 
policy,  in  relation  to  the  administration  of 
the  law.'* 

Kays  the  supreme  court  of  Rhode  Island: 
"The  reasons  assigned  for  the  exemption  of 
nonresident  suitors  .  .  ,  are  that  courts 
of  justice  ought  to  be  open  and  accessible  to 
suitors;  that  they  ought  to  be  permitted 
to  approach  and  attend  the  courts  in  the 
prosecution  of  their  claims  and  the  making 
of  their  defenses  without  .  .  .  molesta- 
tion or  hindrance;  that  .  .  .  [they] 
ought  not  to  be  distracted  .  .  .  from 
prosecuting  their  just  rights  or  making 
their  just  defenses  to  a  suit  by  reason  of 
their  liability  to  suit  in  a  foreign  jurisdic- 
tion." Baldwin  v.  Emerson,  16  R.  I.  304, 
307,  27  Am.  St.  Rep.  741,  15  Atl.  85. 

It  is  sliown  by  numerous  authorities  col- 
lated in  the  note  to  Mullen  v.  Sanborn,  25 
L.R.A.  721,  that  the  rule  arose  and  exists 
as  one  of  the  necessities  of  judicial  admin- 
istration, because  without  it  it  would  be 
L.R.A.1917B. 


impossible  for  the  courts  to  fully  and  freely 
administer  justice.  It  is  there  succinctly 
stated  that  "the  rule  exists  iu  order  that 
causes  may  be  fully  heard  and  justice  ad- 
ministered in  an  orderly  manner.  .  .  . 
The  privilege  exists  to  subserve  public  in- 
terest." 

Now  the  service  of  summons  in  a  civil  ac- 
tion upon  an  attorney  while  engaged  in  the 
trial  of  a  cause  pending  in  a  county  other 
than  that  in  which  he  resides  does  not  con- 
travene any  doctrine  of  public  policy  as 
above  defined  and  as  announced  in  our  de- 
cisions supra.  The  service  of  summons  is 
had  by  delivering  to  the  defendant  a  copy 
thereof,  or,  if  he  refuses  to  receive  it,  by 
offering  him  a  copy  thereof.  Kirby's  Dig. 
§  6042. 

We  cannot  see  that  the  mere  service  of 
summons  upon  an  attorney  while  in  attend- 
ance upon  a  court  in  his  professional  capac- 
ity would  in  any  way  infringe  upon  the 
dignity  or  invade  the  prerogatives  of  the 
court.  It  could  not  interrupt  the  orderly 
progress  of  trials  nor  tend  in  the  least  to 
hamper  and  embarrass  the  courts  in  the 
administration  of  justice.  Therefore,  as  we 
view  it,  the  public  good  would  not  be  ad- 
versely affected  by  such  procedure,  and  the 
rule  of  public  policy  applicable  to  suitors 
does  not  obtain. 

In  Netograph  Mfg.  Oo.  v.  Scrugham,  197 
N.  Y.  377,  27  L.R.A.(N.S.)  333,  134  Am. 
St.  Rep.  886,  90  N.  £.  962,  it  is  held  that 
(quoting  syllabus) :  "The  exemption  of  a 
suitor,  or  witness  from  process  is  not  a 
natural  right,  but  a  privilege  having  its 
origin  in  the  necessity  for  protecting  courts 
from  interruption  and  delay  and  witnesseo 
or  parties  from  the  temptation  to  disobey 
process."  It  "is  in  derogation  of  the  com- 
mon natural  right  which  every  creditor  has 
to  collect  his  debt  by  subjecting  his  debtor 
to  due  process  of  law  in  any  jurisdiction 
where  he  may  find  him,  and  therefore  the 
privilege  should  not  be  extended  beyond  the 
reason  of  the  rule  upon  which  it  is  founded." 

Our  statute  giving  a  right  of  action  "in 
any  county  in  which  the  defendant  is  sum- 
moned" is  but  declarative  of  and  in  con- 
formity with  this  natural  right. 

The  appellee  contends  that  the  rule  of 
public  policy  declared  by  this  court  in  Pow- 
ers V.  Arkadelphia  Lumber  Co.  and  Martin 
V.  Bacon,  supra,  exempting  nonresident  suit- 
ors from  the  operation  of  the  statute,  should 
also  be  extended,  by  analogy,  to  attorneys 
at  law  while  attending  in  their  professional 
capacity  upon  judicial  proceedings  in  coun- 
ties other  than  that  of  their  rei^idenoe.  This 
contention  is  unsound.  The  reason  upon 
which  the  rule  is  founded,  as  we  have  shown, 
is  that  it  is  to  the  public  interest  and  for 
the  public  good  that  courts  should  be  un- 
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tnmmAed.  in  their  efforts  to  administer 
jostice  between  parties  to  eauaes  pending 
before  them.  Parties  litigant  are  entitled 
to  be  heard  in  court  bj  themselves  and  coun- 
sel. In  criminal  prosecutions  the  accused  is 
f^aranteed  this  right  by  express  constitu- 
tional and  statutory  law.  Const.  1874,  art. 
2,  §  10;  Kirby's  Dig.  §  2273.  So  far  as  the 
interest  of  the  public  is  concerned,  the  ends 
of  justice  are  fully  satisfied  when  suitors 
are  protected  in  the  right  to  be  heard  by 
themselves  and  counsel.  The  selection  of 
(counsel  by  suitors  is  a  matter  purely  of 
private  concern,  and  not  of  public  interest. 
It  is  not  essential  to  the  administration  of 
justice,  and  no  rule  of  publie  policy  there- 
fore requires,  that  courts  should  extend  the 
privilege,  which  was  intended  for  the  pro- 
tection of  its  own  authority  and  dignity 
and  to  enable  it  to  do  justice  between  the 
parties,  so  as  to  grant  immunities  to  attor- 
neys from  their  individual  liabilities.  The 
attorney  is  only  the  alter  ego  of  his  client 
in  the  limited  sense  that  he  may  plead  in 
matters  pertaining  to  his  client's  cause.  The 
attorney  is  not  subject,  like  the  suitor,  to 
the  process  of  the  court  issued  to  enable  it 
to  carry  out  its  orders  in  pending  causes. 
He  cannot  stand  in  his  client's  slioes  as  to 
the  consequences  of  the  judicial  proceed- 
ings. Therefore  it  is  not  necessary  for 
courts,  in  order  to  deal  out  justice  between 
parties  litigant,  to  shield  a  nonresident  at- 
torney from  the  service  of  process  in  a  mat- 
ter that  concerns  him  only,  and  which  in 
no  manner  alTerts  his  client's  cause. 

The  effect  of  the  service  of  summons 
upon  a  nonresident  attorney  does  not  oper- 
ate, like  an  arrest,  to  deprive  the  client  of 
the  services  of  his  attorney,  nor  does  it 
tend  to  interfere  with  the  dignity  and  au- 
thority of  the  court,  and  thus  to  delay  and 
obstruct  its  orderly  procedure  in  the  ad- 
ministration of  justice.  Nor  can  it  be  said 
that  the  mere  service  of  a  summons  upon  an 
attorney  while  in  attendance  upon  the  cofurt 
could  have  the  effect  to  so  embarrass  the 
attorney  and  distract  his  attention  from  the 
cause  of  his  client  as  to  virtually  deprive 
the  latter  of  the  benefit  of  counsel,  and 
thus  deny  him  his  legal  right. 

When  an  attorney  goes  into  a  jurisdic- 
tion other  than  that  of  his  residence  to 
represent  a  client  before  a  court  in  a  cause 
there  pending,  he  does  so  by  virtue  of 
private  contract  and  of  his  own  motion. 
His  case  is  not  like  that  of  one  who  has  to 
attend  upon  the  court  as  a  suitor,  a  juror, 
or  a  witness.  He  is  not  under  the  protec- 
tion of  the  court  because  he  is  in  attend- 
ance thereon  in  obedience  to  its  process  or 
because  he  has  entered  its  portals  as  a 
suitor.  While  he  takes  an  oath  to  support 
the  Constitution  and  laws,  and  is  an  officer 
I.,ILA.1917B. 


of  the  court  in  the  broad  sense  that  he  is 
licensed  to  practise  before  it  and  is  amen- 
able to  rules  adopted  for  the  despatch  of 
the  business  of  the  court,  and  subject  to  its 
orders  in  conducting  any  business  he  may 
have  before  the  court,  yet  his  employment 
is  private,  and  while  pursuing  his  practice 
before  the  court,  he  is  engaged  in  his  own 
private  business.  He  does  not  occupy  the 
relation  to  the  court  of  one  of  the  officers 
eiiosen  by  the  public  for  the  discharge  of 
the  public  duty  of  assisting  the  court  in 
the  conduct  of  its  business  in  the  adminis- 
tration of  justice.  But,  if  he  did,  there  is 
no  rule  of  public  policy  requiring  the  court 
to  shield  even  its  officers  from  the  service  of 
process  in  civil  actions,  unless  the  service 
of  such  process  would  tend  to  impair  the 
authority  and  dignity  of  the  court,  and  to 
obstruct  the  administration  of  justice.  We 
cannot  see  that  the  mere  service  of  a  sum* 
mons  in  a  civil  action  upon  any  of  the  of- 
ficers of  the  court  while  in  the  discharge  of 
their  duties  would  in  any  manner  reflect 
upon  the  dignity  of  the  court,  or  lessen  its 
authority  or  impede  the  administration  of 
justice. 

Our  attention  is  directed  by  learned  coun- 
sel for  appellee  to  quite  a  number  of  cases 
in  support  of  their  contention  that  the  privi- 
lege extends  to  attorneys  as  well  as  to  wit* 
nesses  and  parties.  We  have  examined  these 
cases  carefully,  and  it  would  too  greatly 
extend  this  opinion  to  review  them  seriatim. 

Mr.  Blackstone  says  that  ^'attorneys  and 
all  other  persons  attending  the  courts  of 
justice  (for  attorneys,  being  officers  of  the 
court,  are  always  supposed  to  be  there  at> 
tending)  are  not  liable  to  be  arrested  by 
the  ordinary  processes  of  the  court,  but 
must  be  sued  by  a  bill  (called  usually  a  bill 
of  privilege)  as  being  personally  present  in 
court."    3  Bl.  Com.  •289. 

In  8  Bacon's  Abridgment,  ''Privilege,"  B, 
p.  171,  it  is  said:  "And  it  hath  lately  been 
laid  down  by  the  court  of  C.  P.  as  a  general 
rule  that  all  persons  who  have  relation  to 
a  suit  which  calls  for  their  attendance, 
whether  they  are  compelled  to  attend  by 
process  or  not,  are  entitled  to  privilege 
from  arrest  eundo  et  redeundo,  provided 
they  tome  bona  fide.  And  in  this  descrip- 
tion bail  and  barristers  upon  the  circuit  are 
included." 

In  1  Tidd's  Practice,  p.  195,  it  is  said: 
"The  parties  to  a  suit  and  their  attornies 
and  witnesses  are,  for  the  sake  of  public 
justice,  protected  from  arrest  in  coming  to, 
attending  upon,  and  returning  from  the 
courts. 

"It  was  an  ancient  privilege  of  attorneys," 
says  Mr.  Weeks,  "to  be  exempt  from  arrest 
on  mesne  process,  or  being  held  to  bail,  be- 
cause attorneys,  being  obliged  to  attend  of- 
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ficially,  and,  ag  the  law  preeumes,  continual- 
ly— ^upon  the  courts,  they  were  always  amen- 
able to  their  own  courts,  and  could  not  be 
drawn  away  to  attend  others.  .  .  .  These 
privileges  arose  from  the  supposition  that 
the  business  of  their  clients  would  suffer  by 
their  being  dravm  elsewhere."  Weeks,  At- 
tm-neys  at  Law,  §§  107,  108,  and  cases  cited 
in  note. 

"An  arrest,"  says  Mr.  Blackstone,  "must 
be  by  corporal  seizing  or  touching  the  de- 
fendant's body."    3  Bl.  Com.  ♦  288. 

See  also  Huntington  v.  Shultz,  Harp.  L. 
452,  453,  18  Am.  Dec.  660. 

Perhaps  the  strongest  case  cited  by  coun- 
sel for  appellee  is  that  of  Brooks  v.  State, 
3  Boyce  (Del.)  1,  51  L.R.A.(N.S.)  1126,  79 
Atl.  790,  Ann.  Cas.  191oA,  1133,  where  it 
is  said:  "The  privilege  of  parties  to  judi- 
cial proceedings,  as  well  as  witnesses,  attor- 
neys, judges,  jurors,  and  certain  other  of- 
fiers  of  the  court,  of  going  to  the  place 
where  they  are  held,  and  remaining  as  long 
as  necessary,  and  returning  wholly  free  from 
the  restraint  of  process  in  other  civil  pro- 
ceedings, has  been  long  settled  and  liberally 
enforced.  The  rule  is  of  ancient  origin, 
and  is  mentioned  in  the  Year  Books  as  early 
as  Henry  VI.  It  came  to  us  out  of  the 
common  law  with  only  such  modifications  as 
were  required  to  make  its  principle  har- 
monize with  American  institutions  and  to 
be  in  accord  with  American  jurisprudence. 
.  .  .  The  privilege  arises  out  of  the  author- 
ity and  dignity  of  the  court,  it  is  founded 
on  the  necessities  of  judicial  administra- 
tion, it  has  for  its  primal  object  the  pro- 
tection of  the  court,  and  not  the  immunity 
of  the  person,  and  is  extended  or  withheld 
only  as  judicial  necessities  require.*' 

Tliere  was  a  time  in  England  when  men, 
however  honest  they  may  have  been,  if  un- 
able to  pay  their  debts,  were  subject  to  ar- 
rest and  imprisonment  in  the  tower.  This 
barbaroufi  practice  prevailed  from  the  en- 
actment of  the  ^'Statute  of  Merchants,"  in 
1288,  until  it  waa  finally  abolished  in  the 
reign  of  Victoria,  in  1868.  Stat.  32  and  33 
Vict.  p.  571.  There  was  also  a  long  period 
in  England  when,  under  the  influence  and 
domination  of  a  rampant  ecclesiasticism, 
kings  and  popes  alike  granted  numerous 
scandalous  immunities  and  privileges  to  a 
favor od  few  of  special  classes.  1  World's 
History  &  its  Makers,  p.  362;  1  Green's 
History  of  England,  pp.  164  et  seq.  It  is 
not  surprising,  therefore,  that  this  doctrine 
of  privilege  from  arrest  should  have  taken 
root  and  flourished  in  the  soil  of  England 
at  a  time  when  it  was  rich  in  the  production 
of  special  privileges,  and  wh«i  poor  but  hon- 
est men  had  to  live  in  mortal  dread  of  being 
arrested  and  imprisoned  for  debt.  It  is 
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easy  to  see  that  in  such  times  witneasea, 
jurors,  suitors,  and  attorneys  might  He 
intimidated  from  attendance  upon  the 
courts,  and  that  the  courts  would  therefore 
be  hampered  in  the  administration  of  jus- 
tice, and  hence  the  necessity  for  extending 
the  privilege  from  arrest  to  these  persons 
while  going  to,  attending  upon,  and  return- 
ing from  the  courts.  Thus  arose  the  above 
doctrine  of  the  common  law  which  some 
American  courts  attempt,  by  analogy,  to 
apply  in  this  country.  But  there  is  no 
analogy.  For  here  the  whole  fabric  of  gov- 
ernment rests  upon  the  principles  of  equal- 
ity and  liberty,  and  the  doctrine  of  equal 
rights  to  all  and  special  privileges  to  none 
finds  expression  not  only  in  the  Constitu- 
tion of  the  United  States,  but  in  the  or- 
ganic law  of  every  state  in  the  Union. 

We  can  readily  understand  how  the  ar- 
rest of  an  attorney  during  the  progress  of 
a  trial,  in  the  presence  of  the  eourty  which 
would  necessitate  his  giving  bail,  or  else 
being  removed  from  the  court,  would  seri- 
ously  encroach  upon  the  dignity  of  the 
court  and  disturb  its  orderly  procedure,  and 
deprive  the  suitor  of  his  right  to  be  repre- 
sented by  the  counsel  of  his  choice,  and  also 
deprive  the  court  of  the  aid  of  such  counsel. 
But  the  service  of  a  copy  of  a,  summons 
upon  counsel,  which  is  merely  a  notice  to' 
him  that  proceedings  have  been  instituted 
against  him  in  another  jurisdiction,  could 
have  no  such  effect.  There  is  no  analogy 
whatever  between  the  service  of  process  of 
summons  and  the  service  of  capias.  All  the 
reasons,  therefore,  for  the  common-law  doc- 
trine of  privilege  from  arrest  wholly  break 
down  in  this  country  when  they  are  at- 
tempted to  be  applied  to  the  mere  service 
of  summons.  Every  reason  for  the  rule  hav- 
ing failed,  the  rule  it«elf  should  fail. 

To  hold  that  nonresident  attorneys  ars 
immune  from  the  service  of  summons,  or 
other  process,  not  in  arrest,  while  they  are 
voluntarily  in  attendance  upon  the  court 
upon  their  private  business,  would  be  to 
confer  upon  them  a  special  privilege  not 
enjoyed  by  resident  attorneys.  Kutner  v. 
Hodnett,  59  Misc.  21,  109  N.  Y.  Supp.  IOCS. 
**The  reason  upon  which  those  decisions  are 
based"  that  so  hold,  as  stated  by  the  su- 
preme court  of  North  Carolina,  *'is  not  satis- 
factory to  us."  Greenleai  v.  People^s  Bank, 
133  N.  C.  292,  63  L.R.A.  499,  98  Am.  St. 
Rep.  709,  45  S.  E.  638.  We  agree  to  the 
conclusions  reached  by  Chief  Justice  Clark, 
in  his  concurring  opinion  in  that  case.  It 
occurs  to  us  that  those  decisions  follow 
rather  loosely  the  doctrine  of  the  comncion 
law  without  a  proper  analysis  and  consid- 
eration of  the  reasons  upon  which  such  doc- 
trine was  founded. 

The  framers  of  our  Code,  who  were  pre- 
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sunutblj  familiar  with  the  doctrine  of  the  | 
common  law,  only  exempted  witnefises  from 
being  sued  in  counties  other  than  that  of 
their  residence.  Our  court  has  exempted 
suitors,  on  the  ground  of  public  policy,  and 
by  this  appeal  we  are  asked  to  exempt  non- 
resident attorneys.  To  do  so  would  be  ap- 
proving  a  doctrine  which  is  contrary  to  the 
genuis  of  our  institutions,  and  which  should 
have  no  place  in  the  jurisprudence  of  this 
country. 

If  we  are  correct  in  our  conclusion  that 
jio  rule  of  public  policy  in  the  administra- 
tion of  justice  is  infringed  by  denying  the 
privilege  to  attorneys,  then  there  is  no  more 
reason  why  the  privilege  from  service  of 
gummons  should  be  granted  to  them  than 
to  those  of  any  other  profession  or  business 
calling.  To  do  so  would  put  the  courts  in 
the  attitude  of  establishing  a  highly  dis- 
criminatory class  privilege  in  favor  of  the 
legal  profession. 


In  the  case  of  Elam  v.  Lewis,  19  Ga.  508, 
a  lawyer  claimed  the  benefit  of  privilege 
from  arrest  because  of  the  fact  that  he  was 
a  practising  attorney  in  that  state.  J«dge 
Lumpkin,  rendering  the  opinion  of  the  court, 
among  other  things,  said:  '^Any  decision 
which  separates  the  bar  from  the  people,  in 
sympathy  or  identity  of  privileges,  would 
prove  one  of  the  greatest  curses  which  could 
befall  the  profession.  From  the  day  when 
it  is  made  the  bar  itself  will  receive  an  im- 
pulse downwards  in  the  eyes  of  the  com- 
munity. ...  So  extensive  a  question 
should  be  determined  upon  the  broad  founda- 
tion that  the  general  justice  of  the  country 
should  alike  pervade  all  ranks  and  profes- 
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sions. 

So  we  say. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  over- 
rule the  motion  to  quash. 


Annotation — Exemption  of  attorn^  from  service  of  wunmons  while  in 

jurisdiction  on  legal  bvsiness. 


Generally  as  to  privilege- and  exemp- 
tion of  suitors  and  witnesses,  see  Index 
to  L.R.A.  Notes  under  the  title,  ''Writ 
and  Process." 

IntroduotioA. 

The  exemption  of  attorneys  from  the 
service  of  process  by  summons  while  at- 
tending court  in  jurisdictions  other 
than  those  in  which  they  reside  is  allow- 
able, if  at  all,  as  are  the  exemptions  of 
parties  and  witnesses,  upon  the  ground 
of  public  policy;  that  is,  for  the  purpose 
of  protecting  courts  from  interruption 
and  delay,  and  for  the  promotion  of  the 
free  and  fair  administration  of  justice. 
It  is  clear  that  the  service  of  a  capias 
upon  an  attorney  while  attending  court, 
which  necessitates  the  giving  of  bail, 
tends  directly  to  interfere  with  and 
clog  the  wheels  of  justice,  but  the  result 
of  such  service  is  entirely  different  from 
the  service  of  a  summons,  which  entails 
no  arrest,  and  it  will  be  noted  that  the 
present  annotation  deals  only  with  the 
question  whether  attorneys  are  exempt 
from  service  of  the  latter  kind.  The 
eases  may,  for  convenience,  be  con- 
sidered under  two  groups;  those  where 
the  service  is  attempted  to  be  made  when 
an  attorney  is  in  a  county  other  than 
that  in  which  he  resides,  and  those  in 
which,  at  the  time  of  the  attempted  serv- 
ice, he  is  attending  court  in  a  state  other 
than  that  of  his  residence.  The  au- 
thorities under  both  of  these  situations 
are  in  conflict.  Some  of  the  courts  come 
to  the  conclusion  that  public  policy  does 
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not  justify  an  exemption  of  attorneys 
from  the  service  of  summons  while  they 
are  attending  court  in  a  foreign  county 
or  foreign  state,  while  others  hold  that 
such  a  exemption  is  justified  on  the 
ground  of  public  policy;  i.  e.,  for  the 
purpose  of  securing  the  fair  and  un- 
hampered administration  of  justice  in 
the  courts.  There  would  appear  to  be  a 
much  stronger  ground  for  upholding  the 
exemption  from  service  while  an  attor- 
ney is  actually  engaged  in  the  trial  of 
a  cause  than  where  he  is  not,  at  the  time, 
actually  attending  court;  as,  for  ex- 
ample, where  service  is  attempted  to  foe 
made  while  he  is  waiting  for  a  train,  to 
return  to  his  home,  and  this  distinction 
has  been  emphasized  in  some  of  the 
cases. 

Ia  omtmty  ^thefr  than  tltat  of  attor- 
ney's  residence. 

As  stated  in  the  introduction,  the  eases 
as  to  an  attorney's  right  to  exemption 
from  service  of  process  while  attending 
court  in  a  county  other  than  that  of  his 
residence  are  in  conflict. 

It  will  be  noted  that  the  court  in  Pattl 
V.  Stuckey,  ante,  888,  decided  that  an 
attorney,  while  trying  a  case  in  a  coun- 
ty other  than  that  of  his  residence,  was 
not  exempt  from  the  service  of  summons 
in  a  civil  suit,  the  court  holding  that 
such  service  was  not  against  public  pol- 
icy, and  that  a  statute  exempting  from 
service  witnesses  attending  court  in  a 
county  other  than  that  in  which  they 
reside  did  not  apply  to  attorneys.     It 
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will  also  be  noticed  that  in  this  case  the 
attorney  was  called  from  the  court  room 
while  engaged  in  the  trial  of  a  criminal 
case,  and  that  the  summons  was  served 
upon  him  at  the  door  of  the  court  room, 
and  that  the  facts,  therefore,  presented 
a  strong  case  for  arguing  in  favor  of  the 
attorney's  privilege. 

In  Parker-  Sav.  Bank  v.  McCandlas 
(1889)  6  Pa.  Co.  Ct.  327,  service  upon 
an  attorney  of  Allegany  county,  which 
was  had  while  he  was  waiting  for  a 
train,  to  return  to  his  home  at  Butler, 
after  having  appeared  as  an  attorney  in 
a  case  in  Pittsburgh,  was  held  valid. 
The  court  referred  to  the  ancient  privi- 
lege of  exemption  of  attorneys  from  ar- 
rest on  mesne  process,  and  stated  that 
the  privilege  was  that  of  the  court  in 
which  the  attorney  appeared,  rather  than 
that  of  the  attorney  himself,  and  said: 
**The  reasons  for  most  of  thesp  ancient 
privileges  from  arrest  or  to  sue  or  be 
sued  have  disappeared.  There  is  good 
reason  for  exempting  an  attorney  from 
arrest  or  service  of  summons  while  in 
actual  attendance  at  court,  or  of  a  wit- 
ness or  party  compelled  to  appear,  and 
especially  if  called  from  another  county. 
There  is  good  reason  for  exempting  from 
service  of  process  an  attorney  from  an- 
other county  in  attendance  on  the  United 
States  courts  or  in  the  Supreme  Court. 
There  might  be  good  reason  for  exempt- 
ing from  service  of  process  an  attorney 
of  another  county  casually  here,  and  ad- 
mitted to  practise  for  a  special  case. 
But  there  is  no  more  real  necessity  or 
propriety  for  exempting  our  own  attor- 
neys from  service  of  process— except  in 
presence  of  the  court — than  for  exempt- 
ing a  merchant  who  is  engaged  in  pur- 
chasing goods,  or  a  bank  officer  during 
the  banking  hours.  Some  of  these  an- 
cient privileges  of  barristers  and  attor- 
neys have  been  abolished  by  statute  in 
England.  There  is  neither  public  good 
nor  private  advantage  to  the  bar,  nor 
public  justice  to  be  subserved  by  ex- 
tending the  privileges  beyond  the  prece- 
dents. No  precedent  has  been  cited  to 
us  for  this  case  although  there  are  dicta 
that  might  cover  it.  We  have  several  at- 
torneys who  are  residents  of  adjoining 
counties,  but  whose  business  is  that  of 
practising  attorneys  of  the  Allegheny 
county  bar.  Many  Philadelphia  lawyers 
reside  in  the  adjoining  counties.  Cer- 
tainly the  cause  of  justice  is  not  to  be 
promoted  by  requiring  that  attorneys  so 
doing  business  shall  be  exempt  from 
service  of  process  in  the  county  in  which 

their  business  is  transacted.  We  see  no 
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sufScient  reason  for  extending  to  attor- 
neys of  our  courts  who  reside  out  of  the 
county  privileges  beyond  those  given  to 
practising  attorneys  residing  within  thd 
county." 

And  in  First  Nat.  Bank  v.  Doty  (1892) 
12  Pa.  Co.  Ct.  287,  it  was  held  that  an 
attorney  who  traveled  from  one  county 
to  another  in  the  practice  of  his  profes- 
sion could  not  claim  exemption  from  the 
service  of  a  writ  while  going  to  or  re- 
turning from  court,  it  being  stated  that 
there  was  no  good  reason  why  he  should 
be  privileged,  that  his  attendance  upon 
the  court  was  voluntary,  and  not  in 
obedience  to  any  subpoena  or  demand  of 
the  court,  and  it  was  held  that  the  fact 
that  he  was  sworn  as  a  witness  did  not 
affect  the  question,  where,  so  far  as  ap- 
peared, he  was  not  in  attendance  as  a 
witness. 

But  in  Whitman  v.  Sheets  (1899)  20 
Ohio  C.  C.  1,  11  Ohio  a  D.  179,  it  was 
held  that  a  service  of  summons  requir- 
ing an  attorney  to  answer  to  a  suit  in 
a  county  other  than  that  in  which  he 
lived  could  not  be  made  upon  him  while 
he  was  attending  court  in  the  foreign 
county,  the  court  stating  that  this  hold- 
ing was  in  accord  with  the  rule  of  public 
policy  which,  in  the  proper  administra- 
tion of  justice,  recognizes  the  necessity 
of  safe  conduct  to  suitors  and  counsel 
to  and  from  jurisdictions  foreign  to 
those  of  their  residence  and  locality,  and 
that  counsel  and  client,  whose  presence 
are  necessary  at  the  forum  wherein  the 
rights  of  the  suitor  are  pending,  may  be 
free  to  come  and  go  without  incurring 
liability  or  submitting  to  inconvenience. 

And  in  Hoffman  v.  Bay  County  Cir- 
cuit Judge  (1897)  113  lliich.  109,  38 
L.R.A.  663,  67  Am.  St.  Rep.  468,  71  N. 
W.  480,  it  was  held  that  an  attorney 
waa  privileged  from  the  service  of 
process  while  attending  upon  the  su- 
preme court,  and  also  while  going  to  and 
returning  from  the  court  to  the  county 
of  his  residence,  the  decision  being  upon 
the  ground  that  public  policy  in  the  due 
administration  of  justice  demanded  it. 

And  this  privilege  from  service  of 
process  was  held  not  to  be  affected  by  a 
statute  r^ulating  the  privilege  of  at- 
torneys from  arrest. 

In  several  New  York  cases  it  does  not 
clearly  appear  whether  the  attorney,  at 
the  time  of  the  attempted  service,  was 
in  the  county  where  he  resided  or  in  an- 
other county,  the  question  considered 
being  the  right  of  attorneys  to  exemp- 
tion from  service  while  the  supreme 
I  court  was  in  session. 
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Thus,  in  Gilbert  v.  Vanderpool  (1818) 
15  Johns,  (N.  T.)  243,  an  act  taking 
away  the  privilege  of  an  attorney  in 
cases  of  debt  of  a  certain  sum,  ^'unless 
it  shall  appear  that  the  court  wherein 
he  shall  be  soch  attorney  or  counselor 
shall  be  then  sitting/'  was  held  to  leave 
attorneys  completely  under  the  protec- 
tion of  their  common-law  privileges  dur- 
ing the  terms  of  their  courts,  and  the 
service  of  process  issued  out  of  a  jus- 
tice court  upon  an  attorney  of  the  su- 
preme court,  which  was  sitting  at  the 
time  the  summons  w€ts  issued  and  served, 
was  held  invalid,  although  the  writ  was 
returnable  on  a  day  subsequent  to  the 
last  day  of  the  term  of  the  supreme 
court.  The  court  reasoned  that  the 
term  of  the  supreme  court  might  con- 
tinue until  the  day  before  the  return  day 
of  the  summons,  and  that  the  defendant 
would  then  have  only  one  day  instead  of 
six  to  prepare  his  defense, — the  l^;al  in- 
tendment being  that  the  attorney  or 
counsel  was  occupied  exclusively  in  the 
business  of  the  term  during  its  continu- 
ance. 

The  decision  in  this  case  was  followed 
in  Van  Alstyne  v.  Dearborn  (1829)  2 
Wend.  (N.  T.)  586,  where  a  plea  of 
privilege  of  an  attorney  of  the  supreme 
court  was  held  to  be  effectual  in  a  suit 
prosecuted  against  him  in  a  justice  courts 
which  was  commenced  by  a  summons 
served  while  the  supreme  court  was  sit- 
ting. 

In  National  Press  Intelligence  Co.  v. 
Brooke  (1896)  18  Misc.  373,  41  N.  T. 
Supp.  658,  service  of  an  order  in  supple- 
mentary proceedings  upon  an  attorney 
while  in  the  supreme  court  for  the  pur- 
pose of  arguing  a  motion  there  was  held 
valid.  The  court  stated  that  at  common 
law  and  prior  to  the  passage  of  the  Re- 
vised Statutes,  providing  that  an  at- 
torney is  ^'exempt  from  arrest  during 
the  sitting  of  the  court  of  which  he  is 
an  oflBicer"  if  he  is  '^employed  in  some 
cause  pending  and  then  to  be  heard  in 
such  court,"  an  attorney  was  exempted 
from  arrest  or  from  being  sued  during 
the  actual  sitting  of  the  court  if  he  was 
employed  in  a  pending  cause.  It  was 
stated  that  the  reason  of  exemption 
which  obtained  prior  to  the  passage  of 
the  Revised  Statutes  was  that  an  attor- 
ney should  not  be  taken  while  in  court 
in  discharge  of  his  duties  by  a  ca.  sa., 
but  that,  under  the  present  procedure,  a 
summons  would  not  interfere  with  the 
discharge'  of  the  attorney's  duties,  and 
that  the  reason  for  the  exemption  had 
therefore  ceased  to  exist.  Although  the 
t,.R.A.1917B. 


service  was  held  legal  in  this  case,  the 
court  stated  that  they  strongly  con- 
demned the  propriety  of  serving  papers 
on  an  attorney  in  open  court. 

In  state  otlier  than  that  of  attorney's 
residence. 

As  before  pointed  out,  the  authorities 
do  not  agree  upon  the  question  of  the 
exemption  of  an  attorney  from  the  serv- 
ice of  process  while  he  is  in  a  state  other 
than  that  of  his  residence,  for  the  pur- 
pose of  attending  to  legal  business. 
Some  of  the  courts  reason  that  no  neces- 
sity exists  for  the  allowance  of  such  an 
exemption. 

Thus,  in  Kutner  v.  Hodnett  (1908)  59 
Misc.  21,  109  N.  Y.  Supp.  1068,  an  at- 
torney of  another  state  who  voluntarily 
came  into  New  York  to  conduct  a  litiga- 
tion for  a  client  was  held  not  privileged 
from  service  of  process,  it  being  held 
that  the  reason  for  the  exemption  of 
parties  and  witnesses,  that  is,  the  promo- 
tion of  a  due  and  efficient  administra- 
tion of  justice,  did  not  apply  to  foreign 
attorneys  at  law,  and  that  to  extend  the 
rule  to  them  would  enable  foreign  attor- 
neys to  practise  law  constantly  in  the 
state,  and  at  the  same  time  extend  to 
them  immunity  from  process  of  the 
courts  of  the  state. 

And  in  Greenleaf  v.  People's  Bank 
(1903)  133  N.  C.  292,  63  L.R.A.  499,  98 
Am.  St.  Rep.  709,  46  S.  E.  638,  it  was 
held  that  service  upon  a  New  York  at- 
torney at  his  hotel  while  attending  the 
circuit  court  of  the  United  States  in 
North  Carolina  was  valid,  there  being 
no  statute  exempting  attorney's  from 
such  service,  and  nothing  at  common  law 
which  exempted  an  attorney  from  being 
served  with  process  in  the  nature  of  a 
summons. 

In  Robbins  v.  Lincoln  (1886)  27  Fed. 
342,  an  Illinois  statute  providing  that  all 
attorneys  should  be  liable  to  be  arrested 
and  held  to  bail,  and  be  subject  to  the 
same  legal  process  as  other  persons,  but 
that  attorneys  should  be  privileged  from 
arrest  while  they  were  attending  court 
and  while  going  to  and  returning  from 
court,  was  -  construed  to  create  a  privi- 
l^e  only  from  being  arrested  and  held 
to  bail,  and  not  to  create  a  privilege 
from  service  of  process  not  involving 
imprisonment  or  holding  to  bail;  and  it 
was  held  that  an  Illinois  attorney  might 
be  served  with  summons  while  in  attend- 
ance upon  a  Federal  court  in  Illinois, 
and  that  an  attorney  from  another  state, 
attending  one  of  the  United  States 
courts  in  Illinois,  had  no  grater  privi- 
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lege,  and  might  be  served  with  a  sum- 
mons  in  a  civil  action. 

In  Coleman  v.  Tim  (1886)  18  W.  N.  C. 
(Pa.)  240,  a  member  of  the  Philadelphia 
bar  who,  for  some  years,  had  resided  in 
New  York,  but  who,  according  to  some 
of  the  evidence,  con  tinned  to  practise  in 
Philadelphia,  was  held  not  exempt  from 
the  service  of  a  summons  while  in  Phila- 
delphia for  the  purpose  of  attending 
court,  it  being  stated  that  he  was  still 
a  member  of  the  Philadelphia  bar,  and 
to  some  extent  in  practice  there,  and 
must  take  this  privilege  cum  onere. 

In  some  cases  the  privilege  of  an  at- 
torney attending  court  in  a  foreign  state 
from  service  by  summons  is  upheld  on 
the  ground  that  the  administration  of 
justice  in  the  courts  demands  it. 

Thus,  in  Williams  v.  Hatcher  (1913) 
95  S.  C.  49,  78  S.  E.  615,  a  nonresident 
attorney  who  came  into  the  state  of 
South  Carolina  for  the  sole  purpose  of 
attending  court  was  held  exempt  from 
the  service  of  process  for  the  same  rea- 
sons that  parties  and  witnesses  are  ex- 
empt. 

And  in  Nelson  v.  McNulty  (1917)  — 
Minn.  — ,  L.R.A.  — ,  — ,  160  N.  W.  795, 
where  a  resident  of  South  Dakota,  who 
was  an  officer  of  a  corporation  and  also 
(me  of  the  attorneys  in  an  action  by  its 
receiver,  pending  in  South  Dakota,  went 
to  Minnesota  to  take  the  deposition  of  a 
witness  for  use  in  the  action,  it.  was  held 
that  the  attorney  was  not,  under  the  cir- 
cumstances, exempt  from  the  service  of 
process  while  in  Minnesota.  The  court, 
in  reaching  their  conclusion,  stated  that 
no  case  was  pending  in  the  courts  of 
Minnesota  with  reference  to  which  the 
attorney  came  into  that  state. 

And  in  Read  v.  Neff  (1913)  207  Fed. 
890,  an  Illinois  attorney  employed  to 
appear  in  an  action  pending  in  the  Unit- 
ed States  court  in  Iowa  was  held  privi- 
leged from  being  sued  in  the  latter  state 
while  he  was  attending  at  the  trial,  and 
the  fact  that  he  did  not  leave  immedi- 
ately after  the  jury  had  retired,  but 
waited  over  until  the  next  day  in  antici- 
pation that  a  verdict  would  be  returned 
by  the  jury,  was  held  not  to  affect  the 
privilege.  The  court  in  this  case  said: 
**It  may  be  true  that  Mr.  Neff  could  have 
gotten  an  Iowa  lawyer  who  could  have 
presented  his  case  just  as  well.  But  Mr. 
Neff  desired  the  services  of  Mr.  Strawn, 
and  such  selection  was  the  concern  of 
no  other  person.  There  is  a  spirit  of 
comity  between  all  courts,  national  and 
state,   by   reason   of   which    any   court 

allows,  on  motion,  an  attorney  from  an- 
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other  juriadietion  to  appear  in  a  particu- 
lar case.  And  it  is  not  within  the  spirit 
of  fair  dealing  and  sueh  comity  for  this 
court  to  hold  that,  if  a  lawyer  from  an- 
other state  comes  into  this  court,  he  does 
so  at  the  peril  of  being  sued.  The  con- 
tention that  Mr.  Strawn  should  have  left 
on  the  first  train  that  left  Creston  af tejr 
the  jury  had  been  charged  need  only  be 
stated  as  a  refutation  of  such  a  state- 
ment. Ordinarily  it  is  the  duty  of  a 
lawyer  to  be  in  attendance  when  a  ver- 
dict is  returned  and  judgment  thereon 
rendered.  Mr.  Strawn  elected  to  attend 
to  his  duty,  but  finally  concluded  to 
await  no  longer,  and  left  the  matter  in 
the  hands  of  his  associate,  Mr.  Higbee/* 

And  in  Central  Trust  Co.  v.  Milwau- 
kee Street  R.  Co.   (1896)   74  Fed.  442, 
where  a  New  York  attorney  went  to  Wis- 
consin to  attend  the  Federal  courts  there 
for  a  client,  and  immediately  after   a 
hearing,  and  while  he  was  engaged  in 
the  office  of  the  clerk  of  the  Federal 
court  in  matters  relating  to  his  client's 
interest,  he  was  served  with  a  subpoena 
requiring  his  attendance  as  a  witness^ 
the  service    was    held    invalid  on   the 
ground  that  he  was  privileged  from  such 
service.     It  appeared  in  this  case  that 
the  attorney's  duty  to  his  client  required 
his  departure  immediately  after  he  had 
completed   his   duties   in   Wisconsin    to 
various  distant  points  in  other  states. 
This  decision  was  reached  although  the 
attorney  was  the  president  of  a  Wiscon- 
sin corporation  which  was  a  party  to  the 
suit  in  which  he  was  summoned  as  a 
witness.     The  court  stated  that  if  the 
service  was  held  valid,  it  would  compel 
his  attendance  in  Wisconsin  at  a  time 
which    would    seriously    interfere    with 
the  further  attention  which  he  owed  to 
his  clients  in  other  courts,  and  that  to 
so  hold  would  avoid  the  principles  which 
seem  to  protect  all  having  business  be- 
fore the  courts. 

In  Holmes  v.  Nelson  (1850)  1  Phila. 
(Pa.)  217,  which  Was  an  action  against 
stockholders  of  a  corporation,  it  was  held 
that  service  on  a  nonresident  while  he 
was  attending  in  Pittsburg  in  the  double 
capacity  of  a  stockholder  and  attorney 
upon  a  notice  to  take  depositions  in  a 
case  pending  in  the  Supreme  Court  of 
the  United  States  between  the  state 
of  Pennsylvania  and  the  corporation  of 
which  such  person  was  a  stockholder, 
was  invalid.  It  was  admitted  in  this 
case  that  an  attorney  coming  from  an- 
other county  to  attend  cases  before  the 
supreme  court  of  PeuAsylvania  was 
exempt  from  the  service  of  sununons  in 
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a  civil  ftction,  but  the  case  was  attempt- 
ed to  be  distin^shed  on  the  ground 
that  the  nonresident  attorney  was  a 
foreigner,  and  that  the  United  States 
«ourt  was  a  foreign  court,  and  that  the 
defendant  in  the  action  in  which  the  at- 
torney appeared  was  a  mere  corporation, 
and  not  properly  an  individual  person. 
There  was,  however,  held  to  be  no  merit 
in  either  of  the  contentions  raised,  it 
being  held  that  the  law  called  upon  the 
attorney  to  prepare  for  the  trial  of  the 
«ause  brought  against  the  corporation  of 


which  he  was  a  member,  and  that  the  law 
protected  him  from  all  other  civil  process 
while  obeying  that  call;  that  the  fact 
that  he  was  a  citizen  of  another  state 
did  not  distinguish  the  case  from  the 
general  rule,  as  the  Constitution  of  the 
United  States  declares  that  the  citizens 
of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of 
the  several  states;  and  thtit  the  Supreme 
Court  of  the  United  States  was  not  a 
foreign  court,  but  a  part  of  the  institu- 
tions of  the  state.  J.  T.  W. 


IOWA  SUPREME  COURT. 

SUSAN  J.  O'CONNOR 

V. 

KNIGHTS  AND  LADIES  OF  SECURITY, 

Appt. 

(—  Iowa,  — ,  168  N.  W.  761.) 

Insurance   -»    acceptance    off    payment 
over  due  —  waiver. 

The  aeceptance  by  a  benefit  society  of  a 
check  for  dues  dated  within  the  month 
during  which  they  were  payable,  but  not 
received  by  it  until  the  following  month, 
and  its  return  of  a  receipt  with  notice 
where  to  pay  future  dues,  which  are  ac- 
cepted until  death,  waives  a  provision  hi 
the  certificate  euspending  a  member  for 
failure  to  pay  dues  within  the  month  when 
they  are  due,  and  providing  that  he  can- 
not be  reinstated  unless  he  is  in  good 
health,  and  recovery  may  be  had  thereon, 
although  when  the  pajonent  was  received 
he  had  been  stricken  with  his  last  illness, 
of  which  fact  the  insurer  was  ignorant. 
For  other  caaety  Bee  Inearance,  F.  b,  5,  4, 

in  Dig.  1-69  N.  8. 

(June  29,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Chickasaw 
County  in  plaintiiTe  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  benefit  certificate.    Affirmed. 


Statement  by  Gaynor,  J.: 

Action  to  recover  amount  alleged  to  be 
due  on  a  benefit  certificate  issued  on  the 
life  of  plaintiffs  husband.  Judgment  for 
the  plaintiff  in  the  court  below.  Defend- 
ant appeals. 

No(e.  —  As  to  waiver  by  officer  of  sub- 
ordinate lodge  of  forfeiture  for  nonpayment 
of  assessments,  see  notes  to  Royal  High- 
landers V.  Scovill,  4  L.R.A.(N.S.)  421; 
Bixler  v.  Modem  Woodmen,  38  L.R.A. 
{N.S.)  571;  and  Harlman  v.  National 
Council,  K.  L.  S.  L.R.A.1915E,  152. 
L.R.A.1917B.  57 


Messrs.  M.  B.  Geiser,  for  appellant: 

The  fact  that  Victor  B.  O'Connor  was 
mortally  ill  from  and  after  February  22d, 
1914,  would  not  excuse  him  from  making 
payment  within  the  time  prescribed  by  the 
by-laws. 

Kidder  v.  Supreme  Commandery,  U.  O. 
G.  C.  192  Mass.  326,  78  N.  E.  469. 

The  by-laws  of  the  defendant  provided 
that  a  failure  to  pay  the  monthly  dues  or 
assessments  within  a  certain  time  forfeited 
the  policy  or  certificate  of  insurance  with- 
out any  action  on  the  part  of  defendant. 
O'Connor,  having  failed  to  pay  within  the 
specified  time,  lost  his  membership  and  for- 
feited his  policy. 

Grand  Lodge,  A.  O.  U.  W.  ▼.  Marshall, 
31  Ind.  App.  534,  99  Am.  St.  Rep.  273,  68 
N.  £}.  605;  Supreme  Lodge,  L.  H.  r.  Hahn, 
43  Ind.  App.  75,  84  N.  E.  837;  Fowler  v. 
Metropolitan  L.  Ins.  Co.  116  N.  Y.  389,  5 
L.R.A.  805,  22  N.  £.  576;  Thompson  v. 
Fidelity  Mut.  L.  Ins.  Co.  116  Tenn.  557,  6 
L.R.A.<N.S.)  1039,  115  Am.  St.  Rep.  823, 
92  8.  W.  1098. 

The  contract  in  relation  to  forfeiture  wa« 
self-executing,  and  a  failure  to  pay  assess- 
ments within  the  specified  time  ipso  facto 
terminated  the  contract  and  forfeited  O'Con- 
nor's policy. 

Lehman  v.  Clark,  174  111.  279,  43  L.R.A. 
648,  51  N.  E.  222;  Munger  ▼.  Brotherhood 
of  American  Yeomen,  —  Iowa,  — ,  164  N. 
W.  879. 

Under  the  contract  and  by-laws,  the  par- 
ties had  agreed  that  0'Connor*s  membership 
should  cease  on  the  nonpayment  of  dues.  It 
was  competent  for  them  to  so  agree,  and 
the  courts  will  enforce  such  agreement. 

Ronald  v.  Mutual  Reserve  Fund  Life 
Asso.  132  N.  Y.  378,  30  N.  E.  739. 

The  members  of  a  mutual  benefit  associa- 
tion are  conclusively  presumed  to  know  its 
laws,  and  the  assured  was  held  to  know 
that  a  failure  to  pay  assessments  within  the 
time  prescribed  caused  a  forfeiture,  and  thai 
a  payment  thereafter  would  not  reinstate 
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him  unleaa  he  was  at  the    time    in    good 
health. 

Royal  Highlanders  ▼.  Scovill,  66  Neb.  213, 
4  L.R.A,(N.S.)  421,  92  N.  W.  206. 

Being  mortally  ill  prior  to  the  time  of 
forfeiture  and  up  to  the  time  of  his  death, 
under  the  express  provisions  of  the  by-laws 
Victor  E.  O'Connor  could  not  be  reinstated 
because  of  his  ill  health,  and  his  policy  was 
therefore  void  at  and  prior  to  the  time  of 
his  death. 

Kennedy  v.  Grand  Fraternity,  36  Mont. 
325,  25  L.R.A.(N.S.)  78,  92  Pac.  971;  Mun- 
ger  V.  Brotherhood  of  American  Yeomen, 
supra;  Brown  v.  Grand  Council,  N.  W.  L. 
H.  81  Iowa,  400,  46  N.  W.  1086;  Bosworth 
V.  Western  Mut.  Aid  Soc.  75  Iowa,  582,  39 
N.  W.  903;  National  Council,  K.  L.  S.  v. 
Dillon,  212  111.  320,  72  N.  E.  367,  244  III. 
202,  91  N.  K.  417;  Lyon  v.  Supreme  As- 
sembly, R.  S.  G.  F.  153  Mass.  83,  26  N.  £. 
236;  Fowler  v.  Metropolitan  L.  Ins.  Co. 
116  N.  Y.  389,  5  L.R.A.  805,  22  N.  E.  576. 

The  fact  that  O'Connor  paid  to  the  local 
council  assessments  for  February,  March, 
and  April,  1914,  after  his  suspension,  would 
not  under  the  facts  constitute  a  waiver  of 
the  forfeiture,  and  would  not  result  in  re- 
instating him. 

McQuillan  v.  Mutual  Reserve  Fund  Life 
Asso.  112  Wis.  665,  56  L.R.A.  233,  88  Am. 
St.  Rep.  986,  87  N.  W.  1069,  88  N.  W.  925; 
Ronald  v.  Mutual  Reserve  Fimd  Life  Asso. 
supra;  Rundell  v.  Anchor  F.  Ins.  Co.  128 
Iowa,  575,  26  L.R.A.(N.S.)  20,  106  N.  W. 
112;  Dillon  v.  National  Council,  K.  L.  S. 
244  111.  202,  91  N.  E.  417;  Lyon  v.  Supreme 
Assembly,  R.  S.  G.  F.  153  Mass.  83,  26  N. 
E.  236;  Kennedy  v.  Grand  Fraternity,  36 
Mont.  325,  25  L.R.A.(X.S.)  78,  92  Pac.  971; 
Rice  V.  Grand  Lodge,  A.  O.  U.  W.  92  Iowa, 
417,  60  N.  W.  726;  Leffingwell  v.  Grand 
I^ge,  A.  O.  U.  W.  86  Iowa,  279,  53  N.  W. 
243. 

A  payment  of  assessments  to  the  officers 
of  the  local  council  after  forfeiture,  even 
with  knowledge  of  the  ill  health  of  the  pol- 
icy holder,  was  without  authority,  and  not 
binding  on  defendant. 

Royal  Highlanders  v.  Scovill,  supra;  Ken- 
nedy V.  Grand  Fraternity,  36  Mont.  326, 
25  L.R.A,(N.S.)  78,  92  Pac.  971;  Brown 
V.  Grand  Council,  N.  W.  L.  H.  81  Iowa,  400, 
46  N.  W.  1086;  National  Council,  K.  L. 
S.  V.  Dillon,  212  111.  320,  72  N.  E.  367. 

The  burden  of  proving  waiver  was  on 
the  plaintiff. 

Kennedy  v.  Grand  Fraternity,  36  Mont. 
325,  25  L.RA..(N.S.)    78,  92  Pac.  971. 

Messrs.  Smith  &  0*Connor,  for  appel- 
lee: 

Forfeitures  are  not  favored  by  the  courts, 
and  they  are  inclined  to  grasp  any  circum- 1 
stances  upon  which   to  establish  a  waiver 
L.R.A.1917B. 


thereof  on  the  part  of  the  insurance  com- 
pany. 

Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11 
Am.  St.  Rep.  51,  5  So.  116;  Phenix  Ins. 
Co.  V.  Tomlinson,  125  Ind.  84,  9  L.R.A.  317, 
21  Am.  St.  Rep.  203,  25  N.  E.  126;  Trotter 
V.  Grand  Lodge,  I.  L.  H.  132  Iowa,  513,  7 
L.R.A.(N.S.)  569,  109  N.  W.  1099,  11  Ann. 
Cas.  533;  Appleton  v.  Phenix  Mitt.  L.  Ins. 
Co.  59  N.  H.  541,  47  Am.  Rep.  220. 

The  rule  as  to  waiver  is  not  less  favor- 
able to  insured  in  fraternal  or  lodge  insur> 
ance  than  in  ordinary  insurance. 

Trotter  v.  Grand  Lodge,  I.  L.  H.  132  lows^ 
513,  7  L.R.A.(N.S.)  669,  109  N.  W.  109», 
11  Ann.  Cas.  533;  29  Cyc.  185. 

If  the  BDciety,  with  kBowledge  of  facrts 
giving  it  the  right  to  avoid  the  coptract,  or 
to  declare  a  forfeiture,  recognizes  the  con- 
tract as  continuing  in  full  force  and  effect, 
it  is  thereby  precluded,  on  the  ground  of 
estoppel  or  waiver,  from  afterward  assert- 
ing those  facts  to  avoid  liability. 

29  Cyc.  193;  Murray  v.  Home  Ben.  Life 
Asso.  90  Cal.  402,  25  Am.  St.  Rep.  133,  27 
Pac  300;  Modern  Woodmen  v.  Colman,  6S 
Neb.  660,  94  N.  W.  814,  96  N.  W.  164;  Rice 
y.  New  England  Mut.  Aid  Soc  146  Mass. 
248,  35  N.  E.  624. 

The  right  to  avoid  liability  for  nonpay- 
ment of  dues  or  assessments  within  the  pre- 
scribed time  is  waived  where  the  society  ac- 
cepts payment  unconditionally  after  that 
time,  or  where  it  accepts  from  the  member 
who  is  in  default  dues  or  asMasmeBts  subse- 
quently accruing. 

Bailey  v.  Mutual  Ben.  Asso.  71  Iowa,  689, 
27  N.  W.  770;  Tobin  v.  Western  Mut.  Aid 
Soc.  72  Iowa,  261,  33  N.  W.  663;  Wame- 
bold  v.  Grand  Lodge,  A.  O.  U.  W.  83  lows, 
23,  48  N.  W.  1069;  Schuster  v.  Knights  & 
Ladies  of  Security,  60  Wash.  42, 140  Am.  St. 
Rep.  906,  110  Pac.  680;  Collver  v.  Modern 
Woodman,  154  Iowa,  615,  135  N.  W.  67. 

Inferior  lodges  and  their  oflioers  and 
agents  are  generally  held  to  be  the  agents 
of  the  society,  and  hence  they  may,  by  acts 
or  omissions  founding  an  estoppel  or  waiver, 
preclude  the  society  from  relying  on  grounds 
of  forfeiture. 

29  Cyc  42,  43,  189;  Supreme  Tribe,  B.  H. 
V.  Hall,  24  Ind.  App.  316,  79  Am.  St.  Rep. 
262,  56  N.  E.  780;  Davidson  v.  Supreme 
Tribe,  B.  H.  135  Iowa,  88;  Trotter  v.  Grand 
Lodge,  I.  L.  H.  supra;  Collver  v.  Modern 
Woodman,  164  Iowa,  615,  135  N.  W.  67; 
Alexander  v.  Grand  Lodge,  A.  O.  U.  W.  119 
Iowa,  519,  93  N.  W.  508;  Henton  v.  Sov- 
ereign Camp,  W.  W.  87  Neb.  552,  138  Am. 
St.  Rep.  600,  127  N.  W.  869;  Pringle  v. 
Modern  Woodman,  76  Neb.  384,  107  N.  W. 
766,  113  N.  W.  231;  Modem  Woodmen  y. 
Colman,  64  Neb.  162,  89  N.  W.  641,  68  Neb. 
660,  94  N.  W.  814,  96  N.  W.  154;  Rasicot  t. 
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Royal  Neighbor 8>  18  Idaho,  85,  20  L.R.A. 
(X.S.)  433,  138  Am.  St.  Rep.  180,  108  Pac. 
1048;  Young  v.  Grand  Council,  A.  O.  A. 
63  Minn.  506,  65  N.  W.  933;  Murpliy  v.  In- 
dependent Order,  S.  D.  J.  A.  77  Miss.  830, 
50  L.R.A,  111,  27  So.  624;  Supreme  Lodge, 
K.  P.  V.  Kalinski,  163  U.  S.  289,  41  L.  ed. 
163,  16  Sup.  Ct.  Rep.  1047;  Bixler  v.  Modern 
Woodmen,  38  L.R.A.(N.S.)  571,  note;  Su- 
preme Lodge,  K.  H.  v.  Davis,  26  Colo.  252, 
58  Pac.  595;  Bragaw  ▼.  Supreme  Lodge,  K. 
L.  H.  128  N.  C.  354,  54  L.R.A.  602,  38  S.  E. 
905;  Supreme  Lodge,  K.  P.  v.  Withers,  177 
U.  S.  260,  44  L.  ed.  762,  20  Sup.  Ct.  Rep. 
611. 

Where  a  member  of  a  benevolent  associa- 
tion violates  some  provision  of  the  laws  of 
the  association,  and  his  subordinate  lodge, 
with  full  knowledge  of  the  violation,  con- 
tinues to  recognize  him  as  a  member,  a  for- 
feit incurred  by  the  violation  is  waived  by 
the  acts  of  the  subordinate  lodge. 

Modern  Woodmen  v.  Breckenridge,  10 
L.R.A.(N.S.)  136,  note. 

Under  the  provision  that  failure  to  pay 
dues  within  a  specified  time  shall  work  a 
forfeit,  coupled  with  a  further  provision 
that  a  suspended  member  may  be  reinstated 
upon  certain  conditions,  nonpayment  does 
not  operate  ipso  facto  to  terminate  tlie  con- 
tract, but  some  further  aiBrmative  act  on 
the  part  of  the  association  is  necessary. 

Brooks  y.  Conservative  L.  Ins.  Co.  132 
Iowa,  377,  119  Am.  St.  Rep.  560,  106  N.  W. 
913,  11  Ann.  Cas.  339. 

Where  the  facts  and  circumstances  relat- 
ing to  waiver  are  admitted  or  clearly  estab- 
lished, it  becomes  a  question  of  law. 

Swedish  American  Nat.  Bank  v.  Koeber- 
nick,  136  Wis.  473,  128  Am.  St.  Rep.  1090, 
117  N.  W.  1020;  Keller  v.  Robinson,  153 
HI.  458,  38  N.  E.  1072;  Schuster  v.  Knights 
&  Ladies  of  Security,  60  Wash.  42,  140  Am. 
St.  Rep.  905,  110  Pac.  680;  Henton  v.  Sov- 
ereign Camp,  W.  W.  87  Neb.  562,  138  Am. 
St.  Rep.  500,  127  N.  W.  869. 

Gay  nor,  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  brought  to  recover  an 
amount  alleged  to  be  due  on  a  certific&te 
of  insurance,  issued  by  the  defendant  com- 
pany to  Victor  E.  O'Connor,  in  the  amount 
of  $2,000.  This  certificate  was  issued  on  the 
21st  day  of  October,  1913,  and  the  plaintiff 
was  named  as  beneficiary.  The  assured, 
Victor  E.  O'Connor,  died  on  the  2d  day  of 
April,  1914,  within  six  months  from  the 
issuance  of  the  certificate.  The  certificate 
provided  that  if  the  assured  died  within  six 
months  from  the  issuing  the  policy,  the 
beneficiary  should  be  entitled  to  receive  but 
60  per  cent  of  the  total  amount  named  in 
the  policy.  It  is  admitted  that  due  proofs 
LR.A.1917B. 


of  death  were  filed  as  required  by  the  cer- 
tificate and  laws  of  the  company.  The  na- 
tional executive  committee  of  the  appellant 
company  passed  upon  plaintiff's  claim  and 
rejected  the  same.  The  assured  paid  all 
the  assessments  required  by  the  certificate 
and  the  laws  of  the  society  up  to  the  time 
of  his  death.  The  defense  is  based  on  the 
claim  that  the  February,  1914,  assessment 
and  dues  were  not  paid  during  the  month  of 
February;  that  the  same  were  not  paid  to 
the  local  council  until  the  5th  day  of  March, 
1914;  that  he  was  at  the  time,  and  prior 
to  the  time  of  payment,  in  ill  health,  and 
dangerously  sick,  and  that  this  fact  was 
not  known  to  the  insurers  at  the  time  the 
February  assessment  was  paid  and  received. 
Tlie  defense  is  based  on  the  constitution 
and  by-laws  of  the  society,  which  provide, 
in  substance,  and  so  far  as  material  to  this 
controversy,  as  follows: 

"On  or  before  the  last  day  of  each  month, 
the  members  shall,  without  notice,  pay  the 
sum  of  one  assessment  and  the  local  due  a 
to  the  financier  of  the  local  council.  Tlie 
financier  of  each  subordinate  council  shall 
keep  a  book  wherein  all  regular  and  special 
assessments  and  dues  received  from  each 
member  holding  a  valid  certificate  shall  be 
credited.  Such  entries  shall  be  made  show- 
ing the  date  when  actually  received  by  the 
financier." 

"All  assessments  for  every  month  shall 
become  due  and  payable  on  the  first  day  of 
the  month.  The  certificate  of  each  member 
who  has  not  paid  such  assessment  or  assess- 
ments and  dues  on  or  before  the  last  day 
of  the  month  shall,  by  the  act  of  such  non- 
payment, stand  suspended  without  notice, 
and  no  act  on  the  part  of  the  council  or 
any  oflScer  thereof,  or  of  the  national  coun- 
cil, shall  be  required  as  essential  to  such 
suspension,  and  all  rights  under  said  certifi-' 
cate  shall  be  forfeited."  i 

The  constitution  and  by-laws  further  pro- 
vide: "No  right  under  such  certificate  shall 
be  restored  until  it  has  been  duly  reinstated 
by  the  member  complying  with  the  laws  of 
the  order,  with  reference  to  reinstatement." 

It  further  provides:  "Each  member  who 
has  been  suspended  for  nonpayment  of  dues,' 
or  nonpayment  of  an  assessment  or  assess- 
ments, shall  only  be  reinstated  in  accordance 
with  the  constitution  and  laws  of  the  order." 
.  Under  the  heading,  "How  a  Member  May 
Be  Reinstated  Within  Sixty  Days,"  we  find 
the  following:  "Any  beneficiary  member  sus- 
pended by  reason  of  nonpayment  of  an 
assessment  or  assessments  or  dues  may, 
within  sixty  days  from  the  date  of  sucli  sus- 
pension, be  reinstated  upon  the  following 
conditions,  and  none  other;  By  payment 
within  sixty  days  from  the  date  of  suspension 
of  all  arrearages  of  every  kind,  including 
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assessmenifl  and  dues,  for  which  he  would 
have  been  liable  had  he  remained  in  good 
standing:  Provided,  however,  that  he  be  in 
good  health  at  the  time  of  making  payment 
to  the  financier,  with  a  view  to  reinstate- 
ment. The  payment  of  any  such  assess- 
ments and  dues  for  reinstatement  shall  be 
a  warranty  by  such  member  that  he  is  in 
good  health  at  the  time  of  such  payment. 
Provided,  further,  that  the  receipt  and  re- 
tention of  such  assessments  and  dues,  in 
case  the  suspended  member  is  not  in  good 
health,  .  .  .  shall  not  have  the  effect 
of  reinstating  said  member,  or  of  entitling 
him  or  his  beneficiary  to  any  rights  under 
this  benefit  certificate." 

I  The  laws  further  provide:  "The  national 
council  shall  not  be  bound  by  the  accept- 
ance of  arrears  of  assessments  and  dues 
from  suspended  members  who  are  not  enti- 
tled to  reinstatement  in  accordance  with 
the  laws  of  the  order.  The  receiving  of 
such  arrears  and  receipting  therefor  by  any 
officer  of  a  subordinate  council,  ...  or 
by  any  other  person,  or  the  payment  by  or 
un  behalf  of  any  suspended  member,  or 
arrears  of  assessments  and  dues,  with  a 
view  of  reinstatement,  except  as  provided 
for  in  the  laws  of  the  order,  shall  not  be 
binding  upon  the  National  Council.  The 
failure  of  any  financier  to  report  to  the 
National  Council,  as  suspended,  any  sus- 
pended member  of  his  council,  shall  not 
operate,  in  any  case,  as  a  waiver  of  the  for- 
feiture occurring  on  account  of  the  suspen 
sion. 
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The  laws  further  provide:  "The  reten- 
tion by  tlie  financier  or  by  the  order  of 
assessments  and  dues  paid  by  members,  or 
for  them,  with  a  view  to  reinstatement, 
other  tlian  as  provided  in  the  laws  of  the 
order  either  before  or  after  death,  shall  not 
constitute  a  waiver  of  any  provision  of  these 
laws  until  a  demand  has  been  duly  made  for 
their  return  by  such  member  or  his  bene- 
ficiary, or  legal  representative." 

It  is  further  provided:  "llie  national 
council  is  not  bound  by  knowledge  of  or 
notice  to  officers  or  members  of  local  coun- 
cils, and  no  officer  of  the  society,  or  any  local 
council  officer,  or  member  thereof,  is  author- 
ized or  permitted  to  waive  any  of  the  provi- 
sions of  the  by-laws  of  this  society  which  re- 
late to  the  contract  between  the  member  anc^ 
the  society,  .  .  .  and  no  knowledge  or  in- 
formation obtained  by  or  notice  to  any  sub- 
ordinate council  or  officer  or  member  there- 
of ..  .  shall  be  held  or  construed  to 
be  the  knowledge  of  or  notice  to  the  national 
council  or  officers  thereof,  until  after  said 
information  or  notice  be  given  in  writing  to 
the  national  secretary  of  the  order." 

There  is  a  further  provision  that  the  local 
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council  and  its  officers  are  the  agents  of 
the  members  in  making  application  for  mem- 
bership, admission  of  members,  reinstate- 
ment of  members,  the  collection  and  trans- 
mission of  all  assessments  to  the  national 
council;  and  that  the  national  council  shall 
not  be  liable  for  any  neglect  in  any  of  these 
members,  nor  be  bound  by  any  irregularity, 
neglect,  or  illegal  action  by  a  subordinate 
council,  or  by  any  of  its  officers. 

It  is  the  contention  of  the  defendant  that, 
under  these  by-laws,  Victor  E.  O'Connor  be- 
came suspended  from  the  defendant  society 
on  the  1st  day  of  March,  and  was  not  a 
member  of  the  society  at  the  time  of  his 
death;  that  in  September,  1914,  it  tendered 
back  to  the  representatives  of  Victor  E. 
O'Connor  and  the  plaintiff  all  assessments 
and  dues  received  by  it,  or  its  local  council, 
from  said  Victor  E.  O'Connor,  from  and 
after  the  date  of  his  suspension  aforesaid; 
to  wit,  March  1,  1914,  which  they  refused 
to  accept,  and  that  it  is  now  ready  and  will- 
ing to  return  said  dues. 

Defendant's  contention,  briefly  stated.  i& 
this:  That  the  February,  1914,  assessment 
was  due  by  the  terms  of  the  constitution  luid 
by-laws  of  the  order,  which  were  a  part  of 
the  contract,  on  the  Ist  day  of  February : 
that  a  failure  to  pay  this  assessment  during 
the  month  of  February,  on  or  before  the 
last  day,  worked  a  forfeiture  of  the  certifi- 
cate and  all  rights  under  the  certificate.  He- 
liance  is  had  upon  the  provision  reading  as 
follows:  ''All  payments  shall  be  due  and 
payable  on  the  first  day  of  the  month.  On 
or  before  the  last  day  of  each  month,  the 
member  shall,  without  notice,  pay  the 
monthly  assessment  and  the  local  dues  to 
the  financier  of  the  local  council.  The  cer- 
tificate of  each  member  who  has  not  paid 
such  assessment  or  assessments  and  dues  on 
or  before  the  last  day  of  the  month  shall, 
by  the  act  of  such  nonpayment,  stand  sus- 
pended without  notice.  No  act  on  the  part 
of  the  council  or  any  officer  thereof  shall  be 
required  as  essential  to  such  suspension,  and 
all  rights  under  said  certificate  shall  be 
forfeited." 

The  assessment  for  the  month  of  Febru- 
ary was  not  paid  on  the  last  day  of  the 
month,  was  not  paid  until  the  5th  day  of 
March  following.  It  is  therefore  claimed 
that,  under  these  provisions,  which  were  a 
part  of  the  contract,  the  assured  became,  hy 
reason  of  the  failui'e  to  pay  w^ithin  the 
month  of  February,  suspended,  and  all 
rights  under  this  certificate  forfeited,  and 
that  the  plaintiff,  therefore,  has  no  claim 
against  this  defendant  upon  the  certificate. 
It  must  be  conceded,  and  is  conceded  for  the 
purposes  of  this  case,  that  the  insured,  upon 
becoming  a  member  of  this  order,  was  bound 
to  take  notice  of  its  by-laws;  that  these  by- 
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lawB  entered  into  and  became  a  part  of  the 
contract  the  same  a«  if  they  were  written  in 
the  contract  itself.  The  contract  so  pro- 
vides, and  proof  of  a  failure  on  the  part  of 
the  assured  to  comply  with  these  provisions 
of  the  contract  would  work  a  forfeiture  of 
his  certificate,  and  all  rights  under  the  cer- 
tificate, and  would  be  a  complete  defense  to 
plaintiffs  claim  to  recover  upon  the  certifi- 
cate,  if  nothing  further  appears. 

The  plaintiff,  however,  claims  that  the 
defendant  company,  with  knowledge  of  the 
fact  that  the  assessment  and  dues  for  the 
month  of  February  were  unpaid,  accepted 
payment  thereof  on  the  5th  day  of  March, 
and  issued  to  the  assured  a  receipt  in  the 
following  words: 


No.   $2.50 

Knights  and  Ladies  of  Security, 

Waterloo  Council,  No.  1051. 

Located  at  Waterloo,  State  of  Iowa, 

March  5,  1914. 
Received  of  Victor  £.  O'Connor,  two  and 
fifty  one  hundredths  dollars,  payment  for 
month  of  February,  1914. 

[Signed]  J<^ui  C.  Kascht. 

With  the  following  words  indorsed  on  the 
receipt:  "Please  send  your  remittance  to 
J.  C.  Kascht,  229  East  4th  St.,  after  this." 

That  the  company  not  only  accepted  and 
received  the  amount  so  remitted  as  payment 
of  the  dues  for  February,  but  has  ever  since 
retained  the  same;  that  thereafter,  on  the 
28th  day  of  March,  1914,  assured  paid  the 
dues  and  assessments  for  the  month  of 
March,  1914,  and  that  the  defendant,  with 
knowledge  of  the  fact  that  the  February 
dues  had  not  been  paid  within  the  time 
provided  by  the  laws  of  the  order,  accepted 
this  March  payment  without  objection,  and 
issued  a  receipt  in  the  following  words: 

March  28,  1914. 
Received    of    Mr.    and    Mrs.    Victor    E. 
O'Connor    five    and    thirty-five    hundredths 
dollars,  payment  for  the  month  of  March, 
1914 

That  thereafter  the  assured  paid  the  dues 
and  assessments  for  the  month  of  April, 
1014,  and  the  same  were  received  by  the 
company  with  knowledge  of  the  fact  that 
the  February  assessment  had  not  been  paid 
strictly  within  the  time  required  by  the 
laws  of  the  order,  and  it  has  retained  the 
said  payment,  and,  upon  receipt  of  the  pay- 
ment, issued  to  the  assured  the  following 
receipt: 

April  6,  1914. 
"Received  of  Victor  E.  O'Connor,  two  and 
fifty   one   hundredths   dollars   payment   for 
the  month  of  April,  1914. 
L.R.A.1917B. 


That  the  defendant  still  holds  and  retains 
the  payments  made  for  the  month  of  Febru- 
ary aforesaid,  and  March  and  April;  that 
the  defendant  accepted  said  payments  with 
knowledge  of  all  the  facts  tlien  existing 
which  could,  under  the  laws  of  the  order, 
constitute  a  forfeiture  of  the  membertthip 
of  Victor  E.  O'Connor;  that  by  reason  of 
the  facts  herein  stated  the  defendant  is  now 
estopped  from  claiming  any  forfeiture  by 
reason  of  the  delay  in  making  the  Febru- 
ary payment;  that  the  assured  made  tlie 
subsequent  payments  relying  upon  the  con- 
duct of  the  defendant  in  accepting  and  re- 
taining the  payment  made  for  the  Febru- 
ary assessment. 

It  will  be  noted  that  the  defendant  com- 
pany seeks  to  avoid  payment  on  this  certifi- 
cate, not  alone  on  the  ground  that  the  as- 
sured was  dangerously  sick  at  the  time  the 
February  payment  was  received,  but  be- 
cause the  payment  was  not  made  within  the 
month  of  February,  as  required  by  the  by- 
laws. The  fact  that  the  February  assess- 
ment was  not  paid  within  the  time  required 
by  the  by-laws  was  known  to  the  defendant 
company  at  the  time  it  received  and  re- 
ceipted for  the  payment,  and  directed,  on 
tlie  receipt,  where  future  payments  should 
be  remitted.  If  this  payment  was  made  in 
time,  if  it  had  been  made  during  the  month 
of  February,  the  fact  that  the  assured  was 
dangerously  ill  at  the  time  of  the  making 
of  the  payment  would  be  no  ground  for  for- 
feiture of  the  policy.  The  only  tenable 
ground  for  forfeiture  is  the  ground  laid 
in  the  constitution  and  by-laws;  to  wit,  a 
failure  to  make  the  payment  promptly 
within  the  time  prescribed  by  the  by-laws. 
It  is  the  failure  to  make  the  payment  with- 
in the  time  that,  by  the  terms  of  the  by- 
laws, forfeits  all  rights  under  the  policy 
and  suspends  the  member.  We  will  concede 
that  this  required  no  affirmative  action  on 
the  part  of  the  company;  that  a  failure  to 
pay,  in  and  of  itself,  suspended  the  member 
and  forfeited  all  rights  under  the  certificate. 
This  provision  of  the  policy  is  made,  not  for 
the  benefit  of  the  assured,  but  for  the  bene- 
fit  of  the  company.  It  is  a  provision  in  the 
policy,  therefor,  which  the  company  itself 
might  waive,  or  by  its  subsequent  conduct 
be  estopped  from  insisting  upon  as  against 
the  insured,  as  we  will  endeavor  to  show 
hereafter  more  fully  by  the  authorities  bear- 
ing upon  this  point.  ^ 

This  controversy  therefore  turns  upon  this 
question:  Did  the  company  so  conduct  it- 
self, after  it  knew  the  forfeiture  had  taken 
place  by  the  terms  of  its  contract,  that  it 
is  now  estopped  to  insist  upon  such  for- 
feiture as  against  the  plaintiff?  Did  it, 
by  its  subsequent  conduct,  waive,  as  be- 
tween itself  and  the  insured,  a  strict  en* 
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lorcement  of  these  provisions  of  its  con- 
tract, as  to  forfeiture  against  the  insured! 
The  record  discloses  that  at  the  time  this 
payment  was  received  and  accepted  on  the 
5th  of  March,  no  inquiry  was  made  touch- 
ing the  then  health  of  the  insured,  nor  was 
it  accepted  subject  to  any  showing  as  to 
the  health  of  the  insured  at  that  time,  and 
this  is  true  of  the  subsequent  payments 
made  and  received  and  accepted  by  the  com- 
pany. Though  the  fact  is  that  the  assured 
was  ill  at  the  time  this  February  payment 
was  received  by  the  company,  and,  conced- 
ing that  if  this  had  been  known  to  the  com- 
pany at  the  time  it  received  it,  it  might 
have  rejected  the  payment  and  insisted  upon 
the  forfeiture,  yet  we  are  not  prepared  to 
say  from  this  record,  as  will  liereafter  more 
fully  appear,  that  the  assured  practised  any 
fraud,  or  purposely  concealed  the  fact  of 
his  condition  from  the  company  at  the  time. 
When  this  payment  was  made  on  the  5th 
day  of  March  the  company  knew,  or  had 
reason  to  believe,  we  think,  that  the  pay- 
ment was  not  made  for  the  purpose  of  rein- 
statement, but  was  made  for  the  purpose, 
on  the  part  of  the  assured,  and  with  the 
intent,  to  comply  strictly  with  the  require- 
ments of  his  contract,  and  pay,  not  for  re- 
instatement, but  for  the  purpose  of  com- 
plying with  his  contract. 

The  record  discloses  that  the  check  for 
the  February  assessment  was  received  by 
the  president  of  the  local  council  on  the 
51h  day  of  March;  that  it  came  to  him  in 
an  envelop  properly  addressed,  and  presum- 
ably properly  stamped  by  the  postolBce  au- 
thorities. The  envelop  is  not  before  us,  nor 
is  its  absence  accounted  for.  Upon  the  re- 
ceipt of  this  letter  containing  the  check, 
the  president  of  the  company  carried  it  to 
the  financier  and  delivered  it  to  him,  and 
it  was  duly  recorded  upon  the  books  of  the 
company  as  a  payment  of  dues  for  the 
month  of  February.  This  check  was  dated 
on  the  16th  day  of  February,  ]914,  showing 
an  intent  on  the  part  of  the  insured  to  pay 
his  February  assessment  at  that  time.  The 
(late  of  this  check  was  unquestionably  known 
to  the  president  of  the  local  council  and  to 
the  financier  when  they  received  it,  cashed 
it,  credited  plaintifif  on  the  book  as  for  the 
month  of  February,  and  sent  the  receipt 
hereinbefore  set  out.  They  were  then 
charged  with  notice,  from  the  date  of  the 
check,  that  the  purpose  of  the  payment  was 
not  for  reinstatement,  but  for  the  purpose 
of  complying  strictly  with  the  requirements 
of  his  contract,  and  making  the  payment 
within  the  month  of  February.  Why  it  was 
not  received  earlier  than  the  5th  day  of 
March  does  not  appear.  Some  light  might 
have  been  given  us  upon  this  question  hadi 
the  envelop  in  which  the  check  was  received 
L.R.A.1917B. 


been  produced  up<m  the  triaL  It  seems 
that  the  company  had  been  cbanging  its 
financiers  about  that  time.  The  remittances 
were  made,  as  a  rule,  to  the  financier,  lliis 
check  seems  to  have  been  mailed  to  the 
president  of  the  local  council  and  received 
by  him.  The  president  and  the  finaacier  in 
receiving  this  check,  crediting  the  amount 
on  the  book,  and  receipting  for  it,  treated 
it,  not  as  for  the  purpose  of  reinstatement, 
but  as  made  and  received  for  the  purpose 
of  payment  of  the  February  dues.  No  no- 
tice was  ever  given  the  assured  that  his 
check  was  received  too  late,  under  the  rules 
of  the  order,  neither  when  this  was  received 
and  credited,  nor  when  the  other  subse- 
quent payments  were  credited  and  receipted 
for.  If  the  contention  of  the  defendant  is 
now  to  be  sustained,  the  assured  forfeited 
all  his  rights  under  the  certificate  on  the 
1st  of  March. 

It  is  claimed  that  the  assured  knew  that 
if  his  payments  were  not  made  during  the 
month,  he  was  automatically  suspended,  and 
all  rights  under  the  certificate  forfeited, 
and  we  may  concede  this.  The  defendant 
also  knew  when  it  received  this  check,  if 
its  contention  is  now  true,  that  a  strict 
application  of  the  contract  and  by-laws  to 
the  defendant's  claim  did  automaticallv 
suspend  the  plaintiff  and  forfeit  all  his 
rights  under  the  certificate.  These  laws 
were  made,  not  only  for  the  government  of 
the  assured,  but  also  for  the  government  of 
the  insurer.  They  were  made  especially  for 
the  benefit  of  the  insurer,  and  could  be  in- 
sisted on  or  waived  by  it.  It  chose  not  to 
insist  upon  the  forfeiture,  but  to  accept 
the  payment,  not  for  the  purpose  of  rein- 
statement, but  for  the  purpose  of  discharg- 
ing the  original  obligation  under  the  con- 
tract to  pay  within  the  month  of  February. 
All  its  conduct  discloses  this  purpose  and 
intent  on  its  part,  not  only  its  conduct  at 
the  time  of  the  receipt,  but  its  subsequent 
conduct  touching  subsequent  payments. 

The  record  further  discloses  that,  on  the 
16th  day  of  February,  at  the  time  this  check 
was  prepared  and  signed,  the  assured  was 
in  good  health;  that  he  was  not  taken  ill 
until  the  22d  day  of  February;  that  he  was 
then  taken  suddenly  ill  with  some  acute 
trouble  that  required  an  operation,  from  the 
effect  of  which  he  died.  There  is  no  evi- 
dence that  the  assured  knew  that  his  check 
had  not  been  received  within  the  month  of 
February.  True,  the  receipt  was  dated  on 
the  5th  day  of  March,  but  it  recited  that 
the  payment  was  made  and  received  for  the 
month  of  February,  1914.  There  was  noth- 
ing to  indicate  to  the  assured,  other  than 
the  date  of  this  receipt,  when  this  check 
iK'as  actiuilly  received  by  the  company. 
Therefore  no  fraud  or  wilful  concealment 
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can  be  charged  to  the  assured.  His  check 
was  dated  February  16th,  in  time  to  meet 
the  requirements  of  the  contract.  It  was 
forwarded  to  the  society.  Why  it  was  not 
received  earlier  does  not  appear.  When  the 
society  received  it,  and  receipted  for  it,  as 
a  payment  under  t^e  contract  for  the  month 
of  February,  he  had  a  right  to  assume  that 
it  was  received  and  accepted  as  a  payment 
made  in  time  for  the  February  dues,  and 
that  his  contract  was  not  forfeited,  and  was 
in  full  force  as  originally  issued.  His  sick- 
ness was  therefore  immaterial.  Sickness 
and  death  were  what  the  company  under- 
took to  insure  him  against.  If  the  payment 
had  been  made  in  February,  the  certificate 
would  have  been  continued  in  full  force, 
notwithstanding  his  sickness  at  the  time  of 
payment.  If  the  payment  was  made  as  a 
payment  for  the  month  of  February,  and 
not  for  reinstatement,  and  was  accepted  by 
the  company  as  such,  with  knowledge  of 
the  fact  that  it  was  made  too  late  under 
the  contract,  it  became,  as  between  the  par- 
ties, a  payment  under  the  original  contract, 
preserving  its  life  and  vitality.  The  for- 
feiture was  waived,  and,  the  forfeiture  be- 
ing waived,  the  contract  continued  in  full 
force,  with  its  indemnity  against  sickness 
and  death. 

It  is  argued,  however,  that,  as  the  com- 
pany did  not  know  that  he  was  sick  at  the 
time  it  received  these  payments,  it  can- 
not be  said  to  be  estopped  or  to  have  waived 
the  forfeiture.  It  did  know  of  the  provi- 
sions of  its  policy,  and  that  a  failure  to 
pay  within  the  month  suspended  the  mem- 
ber, and  forfeited  all  his  rights  under  the 
policy,  and  this  would  be  true  even  if  he 
were  not  sick,  and  it  was  then  that  it  could 
have  insisted  upon  the  terms  of  its  con- 
tract and  treated  the  plaintiff  as  suspend- 
ed and  the  contract  forfeited.  It  elected  not 
to  do  this,  not  to  treat  the  plaintiff  as  sus- 
pended, or  his  contract  forfeited  for  a  mere 
failure  to  pay  within  the  time.  It  continued 
his  contract  in  force,  notwithstanding  this 
fact  and  knowledge  of  this  fact,  and  re- 
ceived further  assessments  and  dues.  It 
therefore  waived  any  forfeiture  based  upon 
the  failure  to  pay  within  the  time. 

A  different  question  would  arise  if  the 
forfeiture  had  been  insisted  upon  and  the 
assured  had  undertaken  to  be  reinstated  lui- 
der  the  terms  of  the  policy.  Then  it  would 
be  incumbent  upon  the  assured  to  make  a 
showing  as  to  his  health,  and  any  fraud 
practised  by  him  touching  this  matter 
would  have  avoided  a  reinstatement,'  or  any 
concealment  on  his  part  of  a  fact  that  would 
prevent  reinstatement  would  have  been  fatal 
to  his  right.  We  must  keep  always  in  mind 
the  thought  that  the  suspension  and  for- 
feiture relied  upon  here  are  related  to  and 
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are  involved  in  the  one  act,  and  that  is, 
the  failure  to  pay  the  February  dues  dur- 
ing the  month  of  February.  The  right  to 
be  reinstated,  if  forfeiture  had  been  insisted 
upon,  is  a  different  matter.  Then  the  ques- 
tion of  the  health  of  the  assured  would  be  a 
matter  for  consideration. 

It  is  insisted,  further,  that  as  the  society 
did  not  know  of  his  sickness  at  the  time  it 
received  these  dues,  it  cannot  be  held  to 
have  waived  the  forfeiture,  because,  as  it  is 
assumed,  if  it  had  this  knowledge,  it  would 
not  have  done  these  acts  which  now  are 
alleged  to  constitute  the  waiver.  But,  how- 
ever, the  record  discloses  that  it  made  no 
inquiry  touching  his  health  at  the  time  it 
received  these  dues;  that  the  dues  were  not 
accepted  subject  to  any  showing  as  to  his 
health;  that  the  dues  were  received  and 
accepted  as  a  compliance  with  the  require- 
ments  of  the  original  contract.  The  coip- 
pany  owed  some  duty,  if  it  desired  to  insist 
upon  the  forfeiture,  and  if  it  desired  to  ac- 
cept the  fees  subject  to  a  showing  as  to 
health,  to  so  indicate  to  the  assured',  or, 
at  least,  to  have  made  some  inquiry  touch- 
ing the  matter  before  accepting  the  fees  as 
a  full  performance  of  the  original  contract. 
If  this  is  not  so,  we  might  have  this  situa- 
tion presented:  On  a  certain  month  the 
assured  fails  to  pay  his  dues  for  that  month 
within  the  time  prescribed  by  the  certificate 
and  by-laws.  It  is  provided  that  a  failure 
to  pay  promptly  within  the  time  fixed  auto- 
matically suspends  the  member  and  forfeits 
all  his  rights  under  the  contract.  After 
the  time  when  the  forfeiture  could  be  in- 
sisted upon,  the  timely  dues  are  paid,  and 
accepted  by  the  company  on  the  contract. 
Plaintiff,  at  the  time  the  defaulted  payment 
was  made,  was  sick,  and  continued  such,  and 
not  in  a  condition  for  reinstatement,  more 
than  sixty  days.  He  recovers  and  continues 
timely  payments  on  his  contract  for  five 
years,  and  then  dies.  Defendant  finds  that 
at  the  time  the  defaulted  payment  was 
made,  the  assured  was  very  sick;  that  it 
had  no  knowledge  of  this  fact  at  the  time 
this  payment  was  accepted,  and  did  not 
learn  of  it  until  after  his  death.  It  then 
refused  payment  on  the  ground  that,  five 
years  before,  the  assured  had  failed  to  make 
one  monthly  payment  at  the  time  stipu- 
lated in  the  contract.  In  a  suit  upon  the 
certificate,  defendant  pleads  this  failure  as 
a  bar  to  the  action,  claiming  that  the  as- 
sured became  automatically  suspended,  and 
his  policy  forfeited,  though  during  all  this 
time  it  received  and  receipted  for  payments 
as  if  made  upon  the  contract,  and  without 
objection  and  without  insisting  upon  the 
forfeiture.  An  application  of  what  the  de- 
fendant contends  for  here  would  defeat  the 
plaintiff  in  a  suit  upon  the  certificate,  un- 
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der  the  conditions  supposed.    This  would  be 
neither  good  law  nor  good  morals. 

It  is  a  rule  of  general  recognition  that 
forfeitures  are  not  favored  in  the  law;  that 
where  a  contract,  rightly  and  intelligently 
entered  into,  provides  for  forfeiture,  the 
one  who  desires  to  avail  himself  of  the  for- 
feiture must  act  promptly  and  fairly  with 
the  party  whose  rights  are  to  be  forfeited 
under  the  terms  of  the  contract.  As  said 
in  Trotter  v.  Grand  Lodge,  I.  L.  H.  132 
Iowa,  page  526,  7  L.R.A.(X.S.)  569,  109  N. 
W.  1099,  11  Ann.  Cas.  533;  "Courts  will 
be  vigilant  and  quick  to  discover  and  give 
effect  to  any  act  or  circumstance  from 
which  it  may  fairly  be  argued  that  the  in- 
surer has  waived  the  right  to  strict  and 
literal  performance." 

Rice  v.  New  England  Mut.  Aid  Soc.  146 
Mass.  248,  15  N.  E.  624.  This  action  was 
to  recover  on  a  mutual  benefit  certificate. 
The  defense  relied  upon  was  that,  under  the 
laws  of  the  order  and  the  terms  of  the 
certificate,  the  certificate  had  lapsed  for  fail- 
ure to  make  payment  as  required,  and  was 
therefore  null  and  void.  The  certificate  pro- 
vided that  if  a  member  omitted  or  neglect- 
ed to  pay  within  thirty  days  of  the  date  of 
notice,  then  the  certificate  should  be  null 
and  void.  The  assured  did  not  pay  within 
the  time.  The  assessment  was  made  on  the 
17th  day  of  July,  and  he  was  required  to 
pay  within  thirty  days.  He  did  not  pay 
until  the  19th  day  of  August.  On  the  17th 
day  of  August,  he  became  violently  ill*  On 
the  19th,  he  was  taken  to  liis  home  ii»  a 
weak  condition.  He  died  on  the  17th  day 
of  December.  The  cashier  of  the  defendant 
company  received  the  assessment,  without 
inquiry  or  objection,  on  the  19th  day  of  Au- 
gust, two  days  after  it  was  due,  and  stamped 
a  notice,  *'This  assessment  is  accepted  on 
condition  that  the  member  is  in  good 
health,*'  and  receipted  for  the  sum  paid. 
At  the  time  the  payment  was  made,  on  the 
19th  day  of  August,  the  money  was  sent  by 
a  messenger,  who  gave  no  information  to 
the  company  as  to  the  condition  of  the  as- 
sured. Thereafter,  and  before  the  death  of 
the  assured,  six  other  payments  were  made 
on  this  certificate,  each  made  within  the 
proper  time.  These  subsequent  payments 
were  received  unconditionally  by  the  defend- 
ant, and  the  defendant  made  no  inquiry  as 
to  the  health  of  the  assured.  No  informa- 
tion was  furnished  as  to  his  health.  In 
fact  the  case  disclosed  the  company  was 
ignorant  of  the  assured 's  health  on  the  19th 
day  of  August,  and  had  no  knowledge  of 
his  condition  at  the  time  of  any  subsequent 
payments.  The  lower  court  held  that  the 
acceptance  of  the  six  assessments,  after  the 
one  paid  on  August  19th,  without  making 
any  inquiry  to  ascertain  the  facts  concern- 
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ing  the  health  of  the  assured,  was  a  waiver 
of  the  breach  of  the  certificate  at  the  time 
of  the  August  payment;  that  if  the  com- 
pany received  the  assessments  without  in- 
quiry subsequent  to  August  19th,  this 
would  amount  to  a  waiver  of  a  default  of 
the  payment  made  on  August  19th.  The  su- 
preme court  of  Massachusetts,  in  passing 
upon  this  question,  said,  in  substance:  If 
it  be  assumed  that  the  payment  on  the  19th 
day  of  August  was  too  late,  the  question 
remains  whether  the  company,  by  subse- 
quent acts,  waived  the  right  to  treat  the 
policy  as  voided  on  that  ground. 

It  further  said  that,  without  expressing 
any  opinion  as  to  the  effect  of  the  retention 
of  the  money,  the  levy  of  the  subsequent 
assessments    and    the    acceptance    of    the 
money  paid  upon  them  amounted  to  such 
a  waiver;  that  when  the  time  came  for  the 
levy  of  a  new  assessment,  if  the  company  in- 
tended to  treat  the  policy  as  still  in  force, 
he  could  properly  be  included  in  the  assess- 
ment, otherwise   not,  and   it  held  that    as 
the  company  acted   under  no  deception    or 
misrepresentation    from    the    assured,    but 
with  all  the  information  which  it  cared   to 
take  the  pains  to  acquire,  it  made  the  levy 
and   received  the  assessment;    that   it  was 
its  duty  to  know  the  condition  of  the   as- 
sured's  health  after  the  default,  before  a.c- 
cepting  subsequent  payments;  and  conclud- 
ed by  saying  that  an  unconditional  accept- 
ance  of   an   assessment   waives   all   fortner 
known    grounds    of    forfeiture.      The    court 
used   this   language:    "If,  before   levying    a 
new    assessment,    the    company    wished     to 
know    the    particulars   as    to    [Mr.]    Rice's 
health,  and  thus  to  determine  whether  that 
payment  was  valid  or  not,  it  was  incumbent 
on  it  to  make  inquiry.    Instead  of  doing  so ; 
instead  of  notifying  him  that  it  wished  for 
some   positive   evidence  or   statement  upon 
the  subject;   instead  of  imposing  a  further 
condition  relating  back  to  the  time  of  tlie 
former  payment, — the  company  made  an  un^ 
conditional  call  upon  him  for  the  payment 
of  a  new  assessment.     .     .     .     Suppose  the 
payment  of  the  former  assessment  had  never 
been  made  at  all,  and  the  company,  without 
insisting  upon  the  nonpayment  as  a  ground, 
of   forfeiture,   had   levied   new   assessments 
upon  the  assured,    which    were    all     .     . 
paid  and  accepted  without  condition,  could 
it  be  contended  that  there  was  no  waiver  ? 
An    unconditional   acceptance   upon   assess- 
ment waives  all  former  known  grounds    of 
forfeiture." 

See  also  Murray  v.  Home  Ben.  Life  Asbo. 
90  Cal.  402,  25  Am.  St.  Rep.  133,  27  Pac. 
o09,  an  action  similar  to  the  one  in  ques- 
tion, in  which  it  is  said:  ''There  can  be  no 
doubt  that  the  failure  of  the  deceased  to 
pay   the  assessments   of  June  and  August 
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within  thirty  days  after  notice  thereof  re- 
leased the  defendant  from  all  further  lia- 
bility upon  the  certificate  held  by  him,  if 
the  defendant  company  had  so  elected;  but 
conditions  like  that  before  [us]  .  .  . 
which,  in  effect,  provide  for  a  forfeiture 
of  all  rights  thereunder  unless  payment  of 
assessments  is  made  within  the  time  speci- 
fied may  always  be  waived  by  the  party  for 
whose  benefit  they  are  inserted  in  the  con- 
tract; and  the  rule  is  firmly  established  in 
this  class  of  cases  that  if  the  insurance  com- 
pany, after  knowledge  of  any  default  for 
which  it  might  terminate  the  contract,  en- 
ters into  negotiations  or  transactions  with 
the  assured  which  recognize  the  continued 
validity  of  the  policy,  and  treat  it  as  still 
in  force,  the  right  to  claim  a  forfeiture  for 
such  previous  default  is  waived"  (citing  au- 
thorities ) .  ''Imposing  or  collecting  an 
assessment  by  a  mutual  insurance  company^ 
after  the  company  has  knowledge  of  facts 
entitling  it  to  consider  the  policy  no  longer 
binding  upon  it,  without  its  assent,  is,  upon 
this  principle,  held  to  be  a  waiver  of  the 
right  to  claim  the  forfeiture  which  otherwise 
it  might  have  insisted  upon.  The  cases 
are  numerous  which  hold  that  the  accept- 
ance of  a  premium  after  the  time  when  it 
should  have  been  paid  is  a  waiver  of  the 
forfeiture  which  might  have  been  enforced 
liecause  it  was  not  paid  when  due.  .  .  . 
In  speaking  of  acts  showing  an  election  to 
continue  the  existence  of  the  policy  of  in- 
surance, and  to  waive  a  forfeiture  incurred, 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Knickerbocker  L.  Ins.  Co.  v. 
Norton,  96  U.  S.  234,  24  L.  ed.  589,  say: 
*It  is  conceded  that  the  acceptance  of  pay- 
ment has  this  effect:  and  we  do  not  see  why 
an  agreement  to  accept,  and  a  tender  of 
payment  according  to  the  agreement,  should 
not  have  the  same  effect.  Both  are  acts 
equally  demonstrative  of  the  election  of  the 
company  to  waive  the  forfeiture  of  the  pol- 
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In  Supreme  Tribe,  B.  H.  v.  Hall,  24  Ind. 
App.  316,  79  Am.  St.  Rep.  262,  56  N.  W. 
780,  it  is  said:  "The  courts  not  favoring 
forfeitures  are  usually  inclined  to  take  hold 
of  any  circumstances  which  indicate  an  elec- 
tion to  waive  a  forfeiture.  A  waiver  may 
be  created  by  acts,  conduct,  or  declarations, 
insufiicient  to  create  a  technical  estoppel. 
If  the  company,  after  knowledge  of  the 
breach,  enters  into  negotiations  or  transac- 
tions with  the  assured,  which  recognize  and 
treat  the  policy  as  still  in  force,  or  induces 
the  assured  to  incur  trouble  or  expense,  it 
will  be  regarded  as  having  waived  the  right 
to  claim  forfeiture"  (citing  authority). 

See  the  following  authorities  supporting 
this   contention :    Rasicot  v.   Royal   Neigh- 1 
bors,  18  Idaho,  85,  29  L.R.A.(N.S.)  433,  138 
L..R.A.1917B. 


Am.  St.  Rep.  180,  108  Pac.  1048;  Henton  t. 
Sovereign  Camp,  W.  W.  87  Neb.  652,  188 
Am.  St.  Rep.  500,  127  N.  W.  869;  Pringle 
V.  Modern  Woodmen,  76  Neb.  384, 107  N.  W. 
756,  113  N.  W.  231;  Schuster  v.  Knights 
&  Ladies  of  Security,  60  Wash.  42,  140  Am. 
St.  Rep.  905,  110  Pac.  680;  Modern  Wood- 
men v.  Colman,  64  Neb.  162,  89  N.  W.  641. 
We  are  not  without  support  on  these  propo- 
sitions in  our  own  state.  See  Bailey  v. 
Mutual  Ben.  Asso.  71  Iowa,  689,  27  N.  W. 
770;  Tobin  v.  Western  Mut.  Aid  Soc.  72 
Iowa,  261,  33  N.  W.  663;  Collver  v.  Mod- 
ern Woodmen,  154  Iowa,  616,  186  N.  W. 
'67. 

It  is  next  contended  that,  under  the  by- 
laws and  constitution  of  the  order,  this  de- 
fendant was  not  charged  with  knowledge 
•of  the  facts  known  to  the  local  council,  and 
that  the  waiver,  if  any,  on  the  part  of  the 
local  council  was  not  binding  upon  this  de- 
fendant. This  contention  cannot  be  sus- 
tained. All  the  acts  which  constitute  the 
waiver  are,  by  this  record,  laid  at  the  door 
of  the  president  of  the  local  council  or  camp 
and  its  financier.  This  contention  is  an- 
swered by  what  is  said  in  Trotter  v.  Grand 
Lodge,  I.  L.  H.  132  Iowa,  619,  7  L.R.A. 
(N.S.)  569,  109  N.  W,  1090,  11  Ann.  Cas. 
533,  in  which  it  is  held  that,  notwithstand- 
ing the  provisions  of  the  contract  to  the 
contrary,  the  local  council  and  its  officers 
are  the  agents  of  the  national  council  in 
respect  to  the  matters  here  under  considera- 
tion; that  it  does  not  matter  what  you  call 
one;  his  character  must  be  determined  from 
what  he  is.  The  relationship  of  these  par- 
ties to  the  national  council  created  the 
agency  which  binds  the  principal.  Tliese 
parties  were  the  agents  of  the  mother  lodge. 
Their  conduct  was  its  conduct.  What  they 
knew  was  its  knowledge.  It  received  the  ap- 
plication for  membership,  received  fees, 
cliarges,  and  assessments,  kept  the  record, 
and  made  report.  The  knowledge  of  the 
agent  is  the  knowledge  of  the  principal 
within  the  scope  of  his  employment.  On 
this  point  see  cases  above  cited.  In  David- 
son V.  Supreme  Tribe,  B.  H.  136  Iowa,  92, 
111  N.  W.  46,  it  is  said:  "Whether  a  per- 
son is  an  agent  of  another  or  of  an  associa- 
tion must  be  determined  by  their  relations 
one  to  another,  and,  if  one  is  actually  au- 
thorized to  act  for  another  in  certain  mat- 
ters as  agent,  the  mere  fact  that  it  has  been 
agreed  that  the  relationship  of  agency  shall 
not  exist  does  not  obviate  the  fact  of  such 
agency.  .  .  .  Had  the  local  scribe,  as 
agent  of  defendant  to  collect  and  receive 
the  dues  of  the  supreme  tribe,  the  power  to 
waive  the  consequences  of  omission  to  make 
payment  as  required?  The  constitution, 
laws,  and  regulations  do  not  deny  such  au- 
thority save  as  this  may  be  inferred  from 
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declaring  that  suspensioii  shall  follow  from 
failure  to  pay  when  due.  Notwithstanding 
similar  conditions,  courts  have  repeatedly 
held  that  the  acts  of  the  agents  may  be 
such  as  will  estop  the  company  or  associa- 
tion from  taking  advantage  of  a  forfeiture" 
(citing  Trotter  v.  Grand  Lodge,  I.  L.  H. 
supra). 

As  especially  bearing  upon  this  point,  see 
Raaicot  v.  Royal  Neighbors,  18  Idaho,  85, 
20  L.RJk.(N.S.}  433,  138  Am.  St.  Rep.  180, 
308  Pac.  1048,  and  cases  therein  cited.  In 
Supreme  Tribe,  B.  H.  v.  Hail,  supra,  the 
court  used  this  language:  ''It  is  true  that 
.  .  .  the  by-laws  after  designating  the 
officers  of  the  subordinate  courts,  conclude: 
*These  officers^  when  duly  qualified  and  in- 
stalled, are  the  agents  of  the  members  of 
this  court,  and  are  not  for  any  purpose 
agents  of  the  supreme  tribe.'  The  duties  of 
an  officer  determine  the  question  of  his 
agency,  and  not  what  he  may  be  called. 
He  is  the  agent  of  the  supreme  tribe  for 
doing  what  its  by-laws  require  him  to  do 
as  between  the  members  of  the  order  and 
the  supreme  tribe"  (citing  authority). 

In  Pringle  v.  Modern  Woodmen,  76  Neb. 
384,  107  N.  W.  760,  it  is  said:  "It  is  the 
duty  of  an  agent  to  communicate  to  his 
principal  every  fact  affecting  the  transaction 
intrusted  to  his  care  which  comes  to  his 
knowledge  in  the  course  of  or  during  its 
performance,  and  this  duty,  in  an  action 
between  the  principal  and  the  adverse  par- 
ty, the  agent  is  conclusively  presumed  to 
have  obeyed"  (citing  Hargadine  McKettrick 
Dry  Goods  Co.  v.  Krug,  2  Neb.  (Unof.)  62, 
06  N.  W.  286). 

See  also  Alexander  ▼.  Grand  Lodge,  A.  O. 
U.  W.  110  Iowa,  610,  03  N.  W.  608;  Su- 
preme Tent,  K.  M.  v.  Volkert,  26  Ind.  App. 
627,  57  N.  E.  203. 

It  is  contended,  however,  that,  assuming 
that  the  local  council  and  its  officers  were 
the  agents  of  the  defendant  company,  and 
that  their  act  was  its  act,  their  knowledge 
was  its  knowledge,  yet  the  payment  of  these 
dues,  after  the  time  fixed  in  certificate  and 
by-laws,  did  not  reinstate  the  defendant  for 
the  reason  that,  at  the  time  of  the  payment, 
he  was  mortally  ill,  and  therefore  under  the 
law  could  not  be  reinstated.  This,  we  think, 
is  begging  the  question  which  we  have  here 
under  consideration.  The  date  of  the  check 
indicated  to  the  local  officers,  and  tlierefore 
to  the  defendant  company,  that  the  inten- 
tion of  the  assured  in  sending  the  check  was 
not  that  he  might  be  reinstated  under  the 
provisions  of  the  law  for  reinstatement,  but 
as  a  payment  on  the  original  contract.  If 
it  had  been  received  by  the  defendant  com- 
pany within  the  month  of  February,  the 
condition  of  his  health  would  have  nothing 
to  do  with  the  continuation  of  the  policy. 
L.R.A.1017B. 


The  forfeiture  is  not  traceable  to  the  con- 
dition of  his  health,  but  to  the  fact  of  non- 
payment within  the  time  provided  in  the 
policy.  The  defendant  company,  by  accept- 
ing the  money  under  these  conditions  as  a 
payment  under  the  original  contract,  and 
not  for  the  purpose  of  reinstatement,  con- 
tinued the  policy  in  force,  and  waived  the 
failure  to  pay  within  the  time.  W^aiver  of 
the  failure  to  pay  within  the  time  made  the 
payment,  in  legal  effect,  the  same  as  if  made 
within  the  time.  The  acceptance  of  the  pay- 
ment after  the  time,  with  knowledge  of  the 
default,  and  the  issuing  of  the  receipt,  with 
the  words  indorsed  upon  it  directing  the 
sending  of  future  assessments,  the  accept- 
ance of  further  assessments  under  the  pol- 
icy, were  a  waiver  of  the  failure  to  pay 
within  the  time,  and  therefore  made  the 
payment  the  same  in  its  legal  effect  as  if 
made  within  the  time,  and  bound  the  de- 
fendant to  the  contract  as  originally  issued. 
Reliance  is  had  upon  Kennedy  v.  Grand 
Fraternity,  36  Mont.  325,  25  L.R.A.(N.S.) 
78,  02  Pac.  071,  and  Royal  Highlanders  v. 
Seovill,  66  Neb.  213,  4  L.R.A.(N.S.)  421, 
02  N.  W.  206.  These  cases  involve  the  ques- 
tion of  reinstatement  after  suspension,  and 
after  conditicms  had  arisen  which,  under  the 
contract,  made  the  reinstatement  impossi- 
ble, and  are  not  authority  upon  the  question 
here. 

We  are  not  unmindful  of  the  fact  that 
some  cases  have  held  that  all  contracts  of 
life  insurance  fall  in  one  or  the  other  of 
two  classes.  The  first  class  comprehends  all 
contracts  which  provide  that  upon  default 
of  the  member  he  is  liable  to  be  suspended, 
and  the  second  class  comprehends  all  con- 
tracts by  the  terms  of  which  the  member's 
delinquency  ipso  facto  works  a  suspension 
and  forfeiture  of  rights  under  the  policy. 
We  are  not  unmindful  that,  under  the  first 
class,  some  affirmative  action  on  the  part 
of  the  society  is  necessary  in  order  to  fully 
terminate  the  membership,  and  that,  under 
the  second  class,  no  affirmative  action  is 
required.  We  are  not  unmindful  that  un- 
der contracts  of  the  first  class,  notwith- 
standing the  deliquency,  there  is  the  neces- 
sity for  affirmative  action  on  the  part  of 
the  society,  without  which  the  delinquent 
remains  a  member  of  the  society,  with  cer- 
tain rights  and  claims,  while,  under  the 
second  class,  immediately  upon  the  de- 
linquency happening,  the  membership  is 
terminated,  and  the  delinquent  is  no  longer 
a  member  of  the  society.  With  this  dis- 
tinction in  mind,  it  has  been  argued  that 
the  assured  never  becomes  a  member  of  ^e 
society,  under  the  second  class,  after  de- 
linquency, unless  reinstated;  that  the  rein- 
statement constitutes  a  new  contract,  which 
requires  for  its  support  some  new  considers- 
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tion,  while,  in  the  first  class,  before  affirma-' 
live  action  is  taken,  the  delinquency  may 
be  forgiven  or  waived,  and  the  member  con- 
tinued in  the  society  under  the  original  con- 
tract. 

It  is  contended  that  the  assured,  in  the 
case  at  btur,  came  under  the  second  pro- 
vision, and  therefore,  his  relation  having 
ceased  upon  his  failure  to  pay  for  the  month 
of  February,  within  the  month  of  February 
his  contract  ceased,  and  that  it  would  re^ 
quire  some  affirmative  action  on  the  part 
of  the  assured  to  reinstate  him;  that  the 
mere  payment  of  the  assessment  after  the 
time,  or  subsequent  assessments,  did  not 
constitute  a  reinstatement;  that  there  was 
no  consideration;  that  the  assured  could 
not  have  Tieen  misled  because  there  was 
nothing  that  he  could  have  done  to  rein- 
state himself.  He  was  mortally  sick,  and 
died  from  the  sickness  existing  at  the  time 
of  the  default.  The  contract  provided  that 
the  payment  for  the  month  of  February 
should  be  made  within  the  month  of  Febru- 
ary. It  provided  that  the  member  became 
suspended,  and  his  contract  forfeited,  if  that 
payment  was  not  made  within  that  time. 

We  are  not  dealing  here  with  the  ques- 
tion of  estoppel,  but  rather  with  the  ques- 
tion of  waiver.  Waiver  involves  an  inten- 
tion, on  the  part  of  the  person  who  is 
charged  with  having  waived,  not  to  insist 
upon  an  enforcement  of  that  provision  of 
the  contract  concerning  which  the  waiver 
is  sought  to  be  shown.  Here,  the  waiver 
is  of  the  failure  to  pay  within  the  time; 
the  acceptance  of  the  dues  for  the  month  of 
February  as  paid  within  the  time,  with 
notice  of  the  fact  in  the  check  itself  that  it 
was  the  intention  of  tlie  assured  to  pay 
within  the  time.  It  is  the  waiver  of  the 
right  to  insist  upon  payment  within  the 
time  stipulated  by  the  contract,  that  holds 
the  original  contract  in  force,  and  therefore 
not  under  the  holdings  of  some  courts,  the 
making  of  a  new  contract.  As  bearing  upon 
this  quest  ion,  see  Imperial  F.  Ins.  Co.  v. 
Dunham,  117  Pa.  460,  2  Am.  St.  Rep.  696, 
12  AtL  668;  Buchanan  v.  Exchange  F.  Ins. 
Co.  61  N.  Y.  26;  Knickerbocker  L.  Ins.  Co. 
V.  Norton,  96  U.  S.  234,  24  L.  ed.  680. 
In  the  last  case,  the  policy  provided  that 
*'if  the  said  premium  shall  not  be  paid  on  or 
before  twelve  o'clock  noon,  .  .  .  then, 
and  in  every  such  case,  the  company  shall 
not  be  liable  to  pay  the  sum  assured  or  any 
part  thereof,  and  said  policy  shall  cease 
and  be  null  and  void,  without  notice  to  any 
party  or  parties  interested  therein." 

The  policy  provided  that  the  premium 
should  be  paid  annually  on  the  20th  day  of 
April  in  each  year.  The  assured  died,  and 
the  defense  rested  on  the  fact  that  the 
policy  was  forfeited  by  reason  of  the  non- 
L.R.A.1917B. 


payment  of  certain  notes  given  for  the 
last  premium,  which  was  due  April  20, 1875. 
The  court  said  in  passing  upon  the  ques- 
tion: "The  written  agreement  of  the 
parties,  as  embodied  in  the  policy,  .  .  . 
was  undoubtedly  to  the  e.xpre8S  purport 
that  a  failure  to  pay  the  notes  at  maturity 
would  incur  a  forfeiture  of  the  policy.  It 
also  contained  an  express  declaration  that 
tlie  agents  of  the  company  were  not  author- 
ized to  make,  alter,  or  abrogate  contracts  or 
waive  forfeitures.  And  these  terms,  had 
the  company  so  chosen,  it  could  have  insist- 
ed on,  but  a  party  always  had  the  option 
to  waiVe  a  condition  or  stipulation  made  in 
his  own  favor.  The  company  was  not  bound 
to  insist  upon  a  forfeiture,  though  incurred, 
but' might  waive  it.  .  .  .  Much  stress, 
however,  is  laid  on  the  fact  that  the  exten- 
sion claimed  to  have  been  given  in  this  case 
was  not  given,  or  applied  for,  until  after  the 
first  note  became  due  and  the  forfeiture  had 
been  actually  incurred.  But  we  do  not  deem 
this  to  be  material.  .  .  .  The  material 
question  is  whether  the  forfeiture  was 
waived;  and  we  see  no  reason  why  this  may 
not  be  done  as  well  by  an'  agreement  made 
for  extending  the  note  after  its  maturity  as 
by  one  made  before.  In  either  case,  the 
legal  efi'ect  of  the  indulgence  is  this:  The 
company  say  to  the  insured.  Pay  your  note 
by  such  a  time,  and  your  policy  shall  not 
be  forfeited.  If  the  assured  agrees  to  do 
this,  and  does  it,  or  tenders  himself  ready 
to  do  it,  the  forfeiture  ought  not  to  be  ex* 
acted.  In  both  cases,  the  parties  mutual- 
ly act  upon  the  hypothesis  of  the  continued 
existence  of  the  policy." 

Tlie  court  further  said:  "Forfeitures  are 
not  favored  in  the  law.  They  are  often  the 
means  of  great  oppression  and  injustice." 

See  also  Cohen  v.  Continental  F.  Ins.  Co. 
67  Tex.  325,  60  Am.  Rep.  24,  3  S.  W.  296,  in 
which  it  is  said,  in  substance,  that  it  may 
be  considered  as  settled  law  that  when  a 
policy  provides  for  forfeiture  upon  a  fail- 
ure to  pay  premiums  when  due,  but  does  not 
stipulate  that  upon  such  failure  the  over- 
due premiums  shall  be  considered  as  earned, 
the  demand  and  payment  of  such  premium 
constitute  a  waiver  of  the  forfeiture,  and 
that  this  is  upon  the  principle  that  in  such 
cases  the  insurance  and  the  premium  are 
obligations  which  depend  upon  each  other, 
and  hence  a  receipt  of  the  latter  necessarily 
implies  that  the  insurer  recognizes  or  renews 
the  original  contract,  and  thereby  assumes 
the  continuance  of  the  risk.  The  receiving 
of  the  premium,  with  knowledge  of  the  fact 
that  it  was  not  paid  in  time  to  avoid  a 
forfeiture  of  the  policy,  and  the  receiving 
of  subsequent  premiums,  constitute  an  elec- 
tion on  the  part  of  the  company  not  to 
avail  itself  of  the  provisions  of  the  poliqy 
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touching  forfeiture.  It  is  a  waiver  of  the 
provisions  of  the  policy  touching  forfeiture, 
and  continues  the  policy  in  force. 

The  contract  between  these  parties  was 
to  give  and  receive  indemnity.  Tlie  premi- 
ums were  paid  to  secure  indemnity.  Subse- 
quent payments  were  made  for  the  purpose 
of  continuing  the  right  to  indemnity  under 
the  original  contract.  The  receipt  and  re- 
tention of  the  subsequent  premiums  said  to 
the  assured,  ''We  continue  your  right  to 
indemnity  under  your  contract."  We  see 
now  no  legal  reason  why  the  company 
should  not  be  required  to  make  indemnity 


I  in    accordance    with   the  provisions  of  the 
original  contract. 

The  facts  in  this  case  are  not  in  dispute. 
There  was  no  question  of  fact  for  the  jury. 
The  court  did  not  err  in  sustaining  the 
plaintiff's  motion  upon  the  record  made. 
We  find  no  ground  for  disturbing  its  judg- 
ment, and  the  case  is  therefore  affirmed. 

Kvans,  Oh.  J.,  and  Ijadd  and  Salinger, 
JJ.,  concur. 

Petition  for  rehearing  denied. 
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CITY  OF  BELFAST 

V. 

BELFAST  WATER  COMPANY. 

(-_  Me.  — ,  98  Atl.  738.) 

Municipal  corporation  —  ultra  vires 
contract  —  right  of  other  person  to 
avoid. 

1.  One  cannot  avoid  his  contract  to  fur- 
nish water  to  a  municipal  corporation  be- 
cause the  municipality  had  no  authority  to 
enter  into  it. 

For  other  cases,  see  Municipal  Corporations, 
JL  d,  in  Dig.  1-52  N.  8. 

Injunction  —  against  cutting  off  water 
Rupply. 

2.  A  water  company  will  be  enjoined  from 
cutting  off  the  water  supply  of  a  municipal 
corporation  to  force  it  to  come  to  its  terms 
with  respect  to  compensation  for  the  serv- 
ice. 

For  other  cases,  see  Injunction,  I.  f,  in  Dig. 
1-52  N.  8. 


Water  ^  perpetual  contract  for  manlci- 
pal  supply  ^  validity. 

3.  A  contract  for  a  municipal  water  sup- 
ply, adopted  under  legislative  authority,  is 
not  unenforceable  against  the  water  com- 
pany because  it  ignores  the  right  of  the 
state  to  control  the  terms  and  conditions 
of  service  by  fixing  terms  and  conditions 
unalterable  for  all  time. 

For  other  cases,  see  Municipal  Corporations, 
II.  d,  in  Dig.  1-52  N.  8. 

Public  service  corporation  —  free  serv- 
ice to  municipality  —  discrimination. 

4.  A  contract  to  furnish  free  %vater  serv- 
ice to  a  municipality  forever  after  it  has 
paid  certain  rates  for  a  period  of  time  is 
not  invalid  after  the  payments  have  been 
made,  for  discrimination  against  other  con- 
sumers, since  the  service  is  purchased  by 
the  payments  made. 

For  other  cases,  see  Waters,  III.  h,  S,  in 
Dig.  1-52  N.  8. 

Same  —  free  public  service  ^  validity. 

5.  Free   service  by   a  public   service  cor- 
poration  to   the   public   is   not   invalid   for 
discrimination  against  other  consumers. 
For   other   cases,   see   Public   Service    Cor- 
porations, in  Dig.  1-52  N.  8. 


Note.—  For  cases  passing  upon  the  con- 
struction, validity,  and  enforceability  of 
contracts,  franchise  or  charter  stipulations 
fixing  rates  for  service  of  public  service 
corporations,  see  notes  to  Pinney  &  B.  Co.  v. 
Los  Angeles  Gas  ft  E.  Corp.  L.R.A.1916C, 
282;  Ben  wood  v.  Public  Service  Commis- 
sion, L.R.A.1915C.  261;  and  State  ex  rel. 
Webster  v.  Superior  Ct.  L.R.A.1915C,  287; 
and  the  following  recent  cases  in  this 
series:  Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corp.  L.R.A.1916E,  358.  and 
Raymond  Lumber  Co.  v.  Raymond  Light  ft 
Water  Co.  L.R.A.— ,  — . 

Belfast  v.  Belfast  Wateb  Co.,  it  will 
be  observed,  is  against  the  great  weight  of 
authority,  which  holds  that  statutes  for- 
bidding discrimination  in  rates  are  applica- 
ble to  existing  contracts,  and  that  stetutes 
creating  public  service  commissions,  and  au- 
thorizing them  to  regulate  rates,  permit  the 
latter  to  set  aside  prior  contracts,  valid 
when  made,  without  violating  constitution- 
al provisions  against  the  impairment  of 
L.R.A.1917B. 


contracts.  It  will  be  observed  that  the 
rights  of  three  parties  may  be  involved  in 
contracts  fixing  rates  for  public  service. 
As  to  the  rights  of  the  corpK)ration,  under 
its  charter  or  its  franchise,  and  as  to  the 
rights  of  the  municipality  under  ite  char- 
ter, it  is  held  that  the  regulation  of  rates 
by  the  state,  or  the  enactment  of  a  statute 
authorizing  a  commission  to  regulate  rates, 
is  a  valid  exercise  of  the  reserved  power  to 
alter  corporate  or  municipal  charters;  and 
it  is  also  held  that  it  is  competent  for  the 
stete  to  waive  the  rights  of  the  public  in 
contracte  fixing  rates  for  public  service. 
As  to  the  rights  of  patrons  and  consumers 
in  contracts  with  public  service  corpora- 
tions fixing  rates,  it  is  held  that  such  con- 
tracts must  be  considered  as  having  been 
made  in  contemplation  of  and  with  refer- 
ence to  the  power  of  the  stete  to  regulate 
rates,  since  the  parties  could  not,  by  con- 
tract, suspend  the  power  of  the  state  to 
regulate  rates. 
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Statute  —  retroactive  effect  »  exlstini; 

contracts. 

(5.  A  statute  forbidding  rebates,  discount, 
or  discrimination  in  respect  to  service  ren- 
dered or  to  be  rendered  by  a  public  utility 
does  not  apply  to  existing  contracts. 
For  other  cases,  see  Statutes,  IL  d,  tn  Di^, 

1-52  iY.  &. 

Tax  »  remUsion  —  power  of  municipal- 
ity. 

7.  A  municipal  corporation   may  be  au- 
thorized to  remit  taxes  upon  a  public  serv* 
ice  corporation  in  consideration  of  service 
rendered  to  it. 
For  other  cases,  see  Municipal  Corporations, 

il.  a,  1,  in  Dig,  1-62  N,  8. 

(September  28,  1916.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Waldo  County  for  the  determina- 
tion by  the  full  bench  of  a  bill  filed  to  en- 
join defendant  from  preventing  plaintiff's 
use  of  hydrants,  to  compel  defendant  to 
maintain  the  hydrants,  and  to  furnish  an 
adequate  water  supply.     Bill  sustained. 

Tlie  facts  are  stated  in  the  opinion. 

^lessrs.  Carlcton  Doak  and  Robert  F. 
Dunton,  for  plaintiff: 

The  parties  to  this  suit  were  legally 
authorized  to  make  the  contract. 

40  Cyc.  788/3  Dill.  Mun.  Corp.  §  1307. 

The  defendant  corporatiooi  having  adopt- 
ed the  contract  entered  into  by  its  pro- 
moters, and  obtained  its  benefits,  "must 
take  it  with  its  obligations  and  burdens, 
cum  onere.  It  must  do  what  the  promoters 
:v^reed  to  do." 

Robbins  v.  Bangor  R.  &  Electric  Co.  100 
Me.  496,  1  L.R.A.(N.S.)  963,  62  Atl.  136; 
1  Clark  k  M.  Priv.  Corp.  p.  310. 

Public  service  corporations  are  required 
to  serve. 

Wood  V.  Auburn,  87  Me.  287,  29  L.R.A. 
376,  32  Atl.  906;  Wyman,  Pub.  Serv.  Corp. 
§§  330,  331. 

A  city  may  agree,  as  a  part  of  the  con- 
sideration for  a  municipal  water  supply,  to 
remit  all  municipal  taxes  on  the  property 
of  the  water  company,  or  to  pay  all  taxes 
assessed  on  its  property  up  to  a  certain 
limit. 

40  Cyc.  788;  Alpena  City  Water  Co.  v. 
Alpena,  130  Mich.  518,  90  N.  W.  323;  Lud- 
ington  Water- Supply  Co.  v.  Ludington,  119 
Mich.  480,  78  N.  W.  558;  Washburn  v. 
Washburn  Waterworks  Co.  120  Wis.  675, 
98  N.  W.  539;  Monroe  Waterworks '  Co.  v. 
Monroe,  110  Wis.  U,  85  N.  W.  685;  Little 
Falls  Electric  &  Water  Co.  v.  Little  Falls, 
74  Minn.  197,  77  N.  W.  40. 

Defendant,  having  received  the  benefits 
of  the  contract,  is  estopped  from  denying 
its  validity. 

2  Parsons,  Contr.  9th  ed.  p.  961;  Hatha- 
way v.  Payne,  34  N.  Y.  92;  16  Cyc.  787; 
L..R.A.1917B. 


Ft.  Worth  City  Co.  v.  Smith  Bridge  Co. 
151  U.  S.  294,  38  L.  ed.  1«7, 14  Sup.  Ct.  Rep. 
339;  Richardson  v.  Welch,  47  Mich.  309,  11 
N.  W.  172;  Joy  V.  Si.  Louis,  138  U.  S.  1, 
34  L.  ed.  843,  11  Sup.  Ct.  Rep.  243;  Doane 
V,  Lake  Street  Elev.  R.  Co.  165  111.  610, 
36  L.R,A.  97,  56  Am.  St.  Rep.  265,  46  N.  E. 
520;  Clark  v.  Deadwood,  22  S.  D.  233,  18 
L.R.A.(N.S.)  402,  117  N.  W.  13L 

The  contract  is  not  ultra  vires  the  city, 
either  as  regards    the    obligation    to    pay* 
hydrant  rental,  or  as  regards  the  provision 
for    payment   of    taxes    for    certain    water 
service. 

Maine  Water  Co.  v.  Waterville,  93  Me. 
580,  49  L.RJI.  294,  45  Atl.  830;  Portland 
v.  Portland  Water  Co.  67  Me.  135;  40  Cyc. 
788;  Alpena  W'ater  Co.  v.  Alpena,  130 
Mich.  518;  Ludington  Water-Supply  Co.  v. 
Ludington,  119  Mich.  480,  78  N.  W.  568; 
Washburn  v.  Washburn  Waterworks  Co.  120 
Wis.  575,  98  N.  W.  539;  Monroe  Water- 
works  Co.  V.  Monroe,  110  Wis.  11,  85  N. 
W,  685;  Little  Falls  Electric  &  Water  Co. 
V.  Little  Falls,  74  Minn.  197,  77  N.  W.  40; 
Bartholomew  v.  Austin,  29  C.  C.  A.  568,  62 
U.  S.  App.  512,  85  Fed,  359;  Grant  v. 
Davenport,  36  Iowa,  396;  Utica  Water- 
works Co.  V.  Utica,  31  Hun,  431;  3  Dill. 
Mun.  Corp.  §  1310;  Atlantic  City  Water- 
works Co,  V.  Atlantic  City,  48  N.  J.  L.  378, 
6  Atl.  24. 

If  it  should  be  held  that  the  provision  of 
the  contract  relating  to  the  remission  of 
taxes  in  consideration  of  a  supply  of  water 
for  certain  purposes  is  ultra  vires,  the  re* 
mainder  of  the  contract  may  be  enforced. 

Illinois  Trust  &  Sav.  Bank  v.  Arkansas 
City,  34  L.R.A.  618,  22  C.  C.  A.  171,  40  U. 
S.  App.  257,  76  Fed.  271:  Oregon  Steam 
Xav.  Co.  V.  Winsor,  20  Wall.  64,  22  L.  ed. 
315;  Reagan  v.  Farmers'  Loan  &  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep,  1047;  Western 
U,  Teleg.  Co.  v.  Baltimore  &  S.  W.  R.  C^. 
3  McCrary,  130,  11  Fed.  1;  Saginaw  Qas- 
light  Co.  V.  Saginaw,  28  Fed.  529. 

Injunction  is  a  proper  remedy,  if  the  de- 
fendant is  under  legal  obligation  to  furnish 
the  service  which  it  threatens  to  dis- 
continue. 

2  Joyce,  Inj.  §  1285;  3  Dill.  Mun.  Corp. 
§  1317;  Wood  v.  Auburn,  87  Me.  287,  20 
L.R.A.  376,  32  Atl.  906. 

Messrs.  Harvey  D.  Eaton  and  H.  O. 
Bnzzell,  for  defendant: 

The  government  has  the  complete  right  at 
all  times  to  regulate  and  control  the  service 
of  this  company  and  the  prices  to  be  charged 
therefor,  and  its  right  in  this  respect  can- 
not be  thwarted  by  a  contract. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Louisville  &  N.  R.  Co.  v.  Mottley,  219 
U.  S.  467,  66  L.  ed.  297,  34  L.R.A.(K.S.) 
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G71,  31  Sup.  Ct.  Rep.  265;  Legal  Tender 
Cases,  12  Wall.  467,  20  L.  ed.  287. 

Hydrant  service  shall  be  rendered  without 
compensation  after  twenty  years.  This  is  a 
large  and  important  service  which  should 
be  paid  for  by  the  city  in  its  corporate  ca- 
pacity. 

Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  266,  53  L.  ed.  176,  29  Sup.  Ct.  Rep. 
50;  Freeport  Water  Co^  v.  Freeport,  180  U. 
S.  587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep.  493. 

'     Savage,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  1886,  two  men,  who  will  be  called  the 
promoters,  entered  into  a  written  contract 
with  the  city  of  Belfast.  The  contract 
contained  these  provisions,  among  others: 
The  promoters  agreed  to  construct  in  Bel- 
fast a  complete  system  of  waterworks  for 
tlie  extinguishment  of  fires,  and  for  do- 
mestic, manufacturing,  and  other  purposes. 
They  agreed  to  place  in  the  system  45 
hydrants,  and  more,  if  desired  by  the  city. 
The  city  agreed  to  pay,  for  not  exceeding 
CO  hydrants  in  number,  set  upon  pipe  de- 
scribed in  the  construction  plan,  an  annual 
rent  of  $900.  For  additional  hydrants  set 
upon  new  pipe  the  promoters  were  to  re- 
reive  $40  each  annually.  It  was  agreed  by 
the  promoters  that  at  the  expiration  of 
twenty  years  from  the  time  water  was  first 
let  into  the  pipes  the  payment  of  rent  for 
each  and  all  hydrants  should  cease,  and 
tliat  at  all  times  thereafter  they  would  fur- 
nish water  for  the  hydrants  free  to  the  city. 

The  promoters  further  agreed  to  supply 
all  water  for  sprinkling  streets  and  flushing 
gutters,  and  for  all  buildings  within  the 
limits  supplied  by  its  pipes,  used  by  the 
city  for  municipal  and  school  purposes,  in- 
cluding the  public  library  and  a  city  hos- 
pital, and  for  four  drinking  troughs  or 
fountains  for  man  and  beast,  and  for  two 
ornamental  fountains,  for  such  sums  annu- 
ally as  the  city  should  assess  taxes  upon 
the  franchise  and  works  of  the  water  sys- 
tem. 

Further,  the  promoters  agreed  to  sell  and 
convey  the  system  to  the  city  at  any  time 
for  such  price  as  might  be  agreed  upon,  or, 
in  case  of  failure  to  agree,  for  such  price  as 
might  be  determined  by  commissioners  in 
a  manner  prescribed  by  the  contract. 

The  city  agreed  t^at  the  promoters  should 
have  the  privilege  and  right  to  supply  water 
for  domestic  and  other  purposes,  and  should 
be  authorized  to  dig  up  the  ways  and  streets 
for  the  purpose  of  laying  pipes,  and  for 
doing  such  other  work  as  might  be  neces* 
sary  in  the  operation  of  the  waterworks. 

It  was  agreed  that  such  of  the  agree- 
ments and  stipulations  in  the  contract  as 
the  city  might  not  then  have  the  power  to 
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make  without  authority  of  the  legislature 
were  not  to  be  binding  until  such  authority 
was  granted  by  a  charter  satisfactory  to  the 
city,  to  be  procured  by  the  promoters. 

In  accordance  with  the  contract,  the  pro- 
moters procured  a  charter  from  the  l^s- 
lature  by  which  they  and  one  other  were  m- 
corporated  under  the  name  of  the  Belfast 
Water  Company,  the  defendant  in  this  case. 
P.  &  S.  Laws  of  1887,  chap.  94.  The  char- 
tered purpose  of  the  corporation  was  to  fur- 
nish water  to  the  people  of  Belfast  for  do- 
mestic and  other  usages,  and  to  the  city  of 
Belfast  for  the  extinguishment  of  firea  and 
other  public  uses.  Among  other  things,  the 
corporation  was  empowered  to  dig  up  the 
streets  for  the  purpose  of  laying  its  pipes, 
and  to  fix  and  collect  water  rates.  The 
charter  provided  that,  after  the  corporation 
should  commence  receiving  pay  for  water 
supplied  by  it,  it  should  be  bound  to  fur- 
nish, at  a  reasonable  rate,  water  for  the  in- 
habitants of  the  city  for  said  uses,  and  to 
the  city  in  its  corporate  capacity  for  pub- 
lic uses.  The  charter  authorized  the  city 
to  contract  with  the  corporation  for  water 
for  public  uses,  on  such  terms  as  the  parties 
might  agree  upon,  including  the  remission 
of  taxes  upon  the  real  estate,  fixtures,  and 
plant  of  the  corporation. 

The  Belfast  Water  Company,  in  1887,  con- 
structed its  waterworks  in  Belfast.  The 
contract  between  the  promoters  and  the  city 
was  not  assigned  l^  the  promoters  to 
the  water  company.  And  no  new  contract 
was  made  by  the  city  with  the  defendant 
company,  as  was  authorized  by  the  com- 
pany's charter.  But  December  1,  1887,  the 
defendant  notified  the  city  of  the  com- 
pletion of  its  works  in  this  language :  "The 
works  of  the  Belfast  Water  Company,  so 
far  as  they  relate  to  the  fire  service  con- 
tracted for  with  the  city  are  now  ready  for 
use,  and  we  have  the  honor  of  turning  over 
to  the  city  the  hydrant  wrenches,  and  the 
use  of  the  hydrants  for  fire  service,  in  ac- 
cordance with  the  terms  of  said  contract." 

And  from  that  time  until  recently  both 
parties  have  conducted  themselves  in  appar- 
ent recognition  of  the  contract  with  the  pro- 
moters. The  company  has  set  the  hydrants 
and  furnished  water,  and  the  city  has  paid 
the  agreed  hydrant  rental,  amounting  to  be- 
tween $30,000  and  $40,000.  And  the  com- 
pany has  brought  divers  suits  to  enforce 
contract  rights.  The  compensation  for  the 
use  of  water  for  sprinkling  and  other  pub- 
lic uses  mentioned  in  the  contract,^  except 
for  hydrants,  has  been  paid  by  the  remis- 
sion of  taxes,  as  the  contract  provided. 

In  January,  1916,  the  defendant,  being 
advised,  as  it  says,  that  the  contract  be- 
tween the  promoters,  or  the  company  itself, 
and  and  the  city,  was  illegal,  and  that  it 
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i^-as  wrong  for  it  to  be  performed  further, 
notified  the  city  that  from  and  after  April 
1,  1916,  it  should  refuse  to  recognize  it  as 
4>f  binding  force,  and  should  thereafter  re- 
fuse to  perform  thereunder.  It  also  notified 
the  city  that  unless  arrangements  were 
made  by  the  city  to  pay  a  pair  compensation 
for  all  hydrants  in  use,  it  would,  after  April 
let,  cease  to  maintain  said  hydrants  or  per- 
mit their  use  by  the  city. 

Thereupon  this  bill  was  brought,  setting 
forth  the  essential  facts,  and  praying  that 
the  defendant  be  enjoined  from  preventing 
the  plaintiff's  use  of  the  hydrants,  and  that 
It  be  commanded  to  maintain  the  hydrants 
and  to  furnish  an  adequate  supply  of  water 
therefor.  The  case  comes  before  us  on  re- 
port. 

In  argument,  the  defendant  does  not  ques- 
tion the  conclusion  that  the  promoters'  con- 
tract has  been  impliedly  adopted  by  both 
parties,  nor  that  the  defendant  is  bound  by 
the  engagements  entered  into  by  its  pro- 
moters as  far  as  they  were  legal.  It  is  set- 
tled that  if  a  corporation  expressly  or  im- 
pliedly adopts  the  contract  made  by  its 
promoters,  and  obtains  its  benefits,  it 
must  take  it  with  its  obligations  and  bur- 
dens. It  must  do  what  the  promoters 
agreed  to  do.  Robbins  v.  Bangor  R.  k  Elec- 
tric Co.  100  Me.  496,  1  L.R.A.(X  S.)  963,  02 
Atl.  136. 

But  the  defendant  contends  that  the  con- 
tract, is  illegal,  null,  and  void  for  three  rea- 
sons :  ( 1 )  That  it  ''ignores  the  right  of  the 
state  to  regulate  and  control  the  terms  and 
conditions  of  service  by  fixing  terms  and 
conditions  unalterably  for  all  time;"  (2) 
that  it  "ignores  the  principle  that  utilities 
must  serve  all  alike  on  fair  terms,  by  a  pro- 
vision that  a  large  and  important  part  of 
the  service  shall  be  rendered  without  com- 
pensation for  all  time  after  the  expiration 
of  twenty  years;"  and  (3)  that  it  '^ignores 
the  right  of  the  state  to  levy  taxes  upon  a 
just  and  reasonable  basis  by  fixing  for  all 
time  certain  public  services  as  the  measure 
of  all  taxation  of  the  company's  property." 

For  these  reasons  the  defendant  claims 
that  it  is  under  no  duty  or  obligation  to 
furnish  water  to  the  city,  and  that  it  has  a 
legal  right  to  discontinue  the  water  service 
to  the  city,  unless  and  until  the  city  will 
make  arrangements  to  pay  fair  compensa- 
tion. 

The  city  takes  issue  with  the  defendant 
on  all  these  propositions.  But  it  contends, 
also,  that  the  defendant  is  now  estopped 
from  denying  the  validity  of  the  contract 
which  it  adopted,  and  the  benefits  of  which 
it  has  received.  It  is  also  urged  that  if  the 
contract  was  ultra  vires,  it  was  so  only  as 
to  the  city,  and  that  the  question  of  ultra 
▼ires,  and  the  contention  that  the  contract 
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was  against  public  policy,  can  be  raised  only 
by  the  municipality  affected,  and  not  by  the 
other  contracting  party. 

It  has  been  repeatedly  held,  and  we  think 
with  good  reason,  that  when  a  party  has  ac- 
cepted the  benefits  of  a  contract,  not  contra 
bonos  mores,  he  should  not  be  permitted  to 
question  the  validity  of  it;  that  he  is 
estopped.  Ft.  Worth  City  Co.  v.  Smith 
Bridge  Co.  161  U.  S.  294,  38  L.  ed.  167,  14 
Sup.  Ct.  Rep.  339;  Richardson  v.  Welch, 
47  Mich.  309,  11  N.  W.  172;  Doane  v.  Lake 
Street  Elev.  R.  Co.  165  III.  510,  36  L.R.A. 
97,  66  Am.  St.  Rep.  265,  46  N.  E.  520 ;  Col- 
lins V.  Cobe,  202  III.  469,  66  N.  E.  1079; 
State  ex  rel.  Pope  v.  Germania  Bank,  90 
Minn.  160,  96  N.  W.  1116;  Gibbs  v.  Craig, 
58  N.  J.  L.  661,  33  AU.  1052;  Flower  v. 
Barnekoff,  20  Or.  132, 11  L.R.A.  149,  26  Pac. 
370;  Dyer  v.  Walker,  40  Pa.  167;  2  Parsons 
Contr.  961.  And  in  Joy  v.  St.  Louis,  138  U. 
S.  1,  34  L.  ed.  843,  11  Sup.  Ct.  R^.  243, 
where  a  railroad  company  was  in  the  en- 
joyment of  a  right  of  way  through  a  park, 
and  had  received  the  benefit  of  a  large  sum 
of  money  expended  by  the  park  conmiission- 
ers,  under  an  agreement  with  them,  the 
court  said  that,  without  offering  to  return 
the  property  obtained  by  virtue  of  the 
agreement,  it  could  not  be  heard  to  allege 
that  the  agreement  was  against  the  policy 
of  the  law. 

Again,  while  it  is  true  that  in  general  the 
courts  will  refuse  to  enforce  contracts 
contra  bonos  mores,  there  is  good  reason  for 
saying  that  the  defense  of  ultra  vires  can  be 
made  only  by  the  party  whose  acts,  or  the 
acts  of  whose  agents,  are  claimed  to  be 
ultra  vires.  The  ultra  vires  contract  of  a 
municipality  is  a  legal  wrong.  The  party 
that  is  wronged  may  be  relieved.  The  other 
contracting  party  Is  not  wronged  in  the 
eye  of  the  law.  And  it  would  seem  that  it 
eannot  seek  to  be  relieved  from  a  contract 
with  which  the  other  party  is  content.  We 
have  found  no  case  where  the  other  con- 
tracting party  has  been  relieved,  find  no 
case  where  it  has  sought  to  be  relieved,  from 
a  contract  ultra  vires  a  municipality.  Ultra 
vires  is  properly  a  defensive  proposition.  It 
is  a  defense  to  an  action  seeking  to  enforce 
a  contract.  In  every  case,  we  think,  it  has 
been  the  municipality  that  sought  relief. 
It  is  well  settled  that  courts  will  not  de- 
clare a  statute  unconstitutional  except  at 
the  instance  of  those  whose  rights  are  in- 
juriously affected  by  the  unconstitutional 
provision.  They,  and  they  alone,  can  do 
this.  Courts  will  never,  at  the  suit  of  one, 
pronounce  a  statute  unconstitutional  be- 
cause it  may  impair  the  rights  of  others  not 
complaining.  William.^n  v.  Carlton,  61  Me. 
449;  Re  Wellington,  16  Pick.  87,  28  Am. 
Dec.  631;  Hingham,   A    I.    Bridge    Tump. 
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Corp.  V.  Norfolk  County,  6  Allen,  353;  Red 
River  Valley  Nat.  Bank  v.  Craig,  181  U.  S. 
548,  45  L.  ed.  994,  21  Sup.  Ct.  Rep.  703. 
And  if  an  unconstitutional  provision  cannot 
be  attacked  except  by  one  whose  constitu- 
tional rights  have  been  invaded,  much  more 
it  would  seem  for  like  reasons  that  a  mere 
ultra  vires  contract  could  be  attacked  only 
by  the  party  as  to  whom  it  is  ultra  vires. 
The  decisions  of  the  Federal  courts  in  na- 
tional bank  cases  are  illustrative.  Thev 
point  to  the  doctrine  that  the  ultra  vires 
transactions  are  utterly  void  when  made  the 
basis  of  suit  to  charge  the  bank  with  lia- 
bility, but  when  the  bank  seeks  to  enforce 
advantages  obtained  through  such  trans- 
actions, even  though  they  were  impliedly 
forbidden,  they  are  valid  unless  questioned 
by  the  government.  California  Xat.  Bank  v. 
Kennedy,  167  U.  S.  362,  42  U  ed.  198,  17 
Sup.  Ct.  Rep.  831 ;  Union  Gold  Min.  Co.  v. 
Rocky  Mountain  Nat.  Bank,  96  V.  S.  640,  24 
L.  ed.  648;  Union  Nat.  Bank  v.  Matthews, 
98  U.  S.  621,  25  L.  ed.  188;  Reynolds  v. 
First  Nat.  Bank,  112  U.  S.  405,  28  L.  ed. 
733,  6  Sup.  Ct.  Rep.  213;  Schuyler  Nat. 
Bank  v.  Gadsden,  191  U.  S.  451,  48  L.  ed. 
258,  24  Sup.  Ct.  Rep.  129. 

Again,  we  think  it  should  be  said  that 
it  is  at  least  questionable  whether  the  (com- 
pany should  be  permitted  to  discontinue  its 
service,  in  order  to  compel  the  city  to  come 
to  its  terms,  for  that  would  be  the  effect  of 
it.  After  maintaining  relations  for  nearly 
thirty  years,  strictly  under  the  provisions 
of  the  promoters'  contract,  it  is  now  too 
late  to  say  that  the  parties  have  not  adopt- 
ed it,  and  are  not  bound  by  it,  so  far  as 
lawful.  A  controversy  as  to  its  legality  has 
arisen.  The  city  certainly  had  sufficient 
reason  to  assert  its  legality.  The  courts  are 
»eldom  willing  to  give  a  water  company  the 
arbitr^iry  power  to  compel  the  settlement 
of  disputed  claims  by  refusing  to  supply 
water.  Wyman,  Pub.  Serv.  Corp.  §  458. 
Some  expressions  of  the  court  in  Wood  v. 
Auburn,  87  Me.  287,  29  L.R.A.  376,  32  Atl. 
906,  are  peculiarly  apposite.  Applying 
them  to  this  case,  they  would  read  as  fol- 
lows: The' parties  are  not  on  equal  ground. 
The  city,  once  taken  onto  the  system,  be- 
comes dependent  on  that  system.  To  sud- 
denly deprive  it  of  water  puts  it  to  an 
enormous  disadavantage.  It  must  surren- 
der its  sense  of  injustice.  Such  a  power 
in  the  company  places  the  city  at  its 
mercy.  The  city  cannot  resist  lest  it  lose 
.the  water.  The  case  of  Wood  v.  Auburn, 
supra,  is  not  a  precedent  for  this  case,  for 
the  circumstances  are  not  alike.  But  tlie 
reasoning  of  the  court  is  significant. 

The  foregoing  considerations  impress  us 
strongly,  and  we  think  afford  sufficient 
grounds  for  awarding  an  injunction  against 
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the  defendant.  But  were  it  otherwise,  we 
think  the  contention  of  the  defendant  can- 
not be  sustained. 

By  the  charter  of  the  company,  the  city 
was  authorized  to  contract  with  it  for  water 
for  public  uses  on  such  terms  as  the 
parties  might  agree  upon,  including  the  re- 
mission of  taxes.  Instead  of  making  a  new 
contract,  the  parties,  as  we  have  seen, 
adopted  an  existing  contract.  And  this  we 
think  they  might  do  under  the  statute.  It 
was  in  effect  making  a  contract.  So  that 
the  contract  which  the  parties  have  mutual- 
ly acted  under  for  nearly  thirty  years  is 
based  upon  legislative  authority.  The  state 
gave  the  authority.  We  are  not  called  upon 
to  consider  now  whether  the  state  has  re- 
served authority  to  regulate  and  control  the 
terms  and  conditions  of  service.  The  state 
lias  not  yet  undertaken  to  do  it,  in  this  case. 
Tlie  state  so  far  has  said  only  that  the 
parties  might  contract  on  such  terms  as 
they  might  agree  upon.  And  so  far  as  the 
contract  was  within  the  authority  given  by 
the  charter,  it  must  be  held  to  be  valid.  Tlie 
legislature  placed  no  limit  upon  the  length 
of  time  for  which  they  might  contract,  and 
therefore  we  cannot.  Whether  the  legis- 
lation was  wise  or  unwise  was  a  question  of 
public  policy.  It  was  a  question  for  the 
legislature.  And  a  legislative  determina- 
tion of  public  policy,  within  constitutional 
limitations,  is  conclusive  upon  the  courts. 
Cities,  as  well  as  corporations,  are  creatures 
of  the  state.  And  we  know  of  no  constitu- 
tional provision  which  forbids  a  contract  be- 
tween city  and  company  for  a  supply  of 
water  for  an  unlimited  period. 

A  similar  question  arose  in  Atlantic 
City  Waterworks  Co.  v.  Atlantic  City,  48 
N.  J.  L.  378,  6  Atl.  24.  where  the  city  re- 
sisted the  payment  o^  water  rates,  on  the 
ground  that  tlie  contract  for  the  same  was 
without  limit  as  to  time.  The  court 
suggested  that  the  contract,  like  the  con- 
tract in  this  case,  was  not  necessarily  un- 
limited in  time,  because  the  city  had  the 
right  at  any  time  to  put  an  end  to  it  by 
purchasing  the  works.  The  court  then 
said:  ''But,  waiving  this,  the  conclusive 
answer  to  the  position  is  that  the  power  to 
provide  the  city  with  a  supply  of  water  has 
been  conferred  by  the  legislature  upon  the 
common  council  in'  an  unqualified  form,  and 
that  the  court  has  no  competency  to 
circumscribe  such  a  grant." 

Mr.  Dillon  says:  ''When  a  city  has 
statutory  authority  to  enter  into  contiacts 
for  a  supply  of  water  and  gas  for  its  own 
use,  and  for  the  use  of  its  inhabitants,  the 
manner  in  which  its  statutory  authority 
shall  be  exercised  and  the  terms  of  any 
contract  which  it  may  enter  into,  including 
the  number  of  years  during  which  it  is  to 
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continue,  rests  within  the  discretion  of  the 
municipal  authorities;  and  the  courts  will 
not  review  it  or  set  it  aside  in  the  absence 
of  fraud,  or  an  abuse  or  excess  of  authority, 
or  unless  the  contract  is  so  unreasonable, 
inequitable,  or  unfair  as  to  justify  the  inter- 
ference of  a  court  on  the  established  princi- 
ples of  law  or  equity.  .  .  .  The  de- 
cisions do  not  disclose  tliat  there  is  any 
stated  term  which  the  courts  will  regard  as 
so  unreasonable  as  to  be  an  unfair  and  un- 
reasonable exercise  of  the  discretionary 
powers  of  the  municipality."  3  Dill.  Mun. 
Corp.  §  1307. 

But  it  is  said  that,  even  if  the  city  had 
authority  to  make  a  contract  unlimited  in 
time,  it  had  no  authority  to  make  one  that 
violates  the  legal  principle  that  public 
utilities  must  serve  all  alike,  without  dis- 
crimination. In  other  words,  it  could  not 
make  an  illegal  contract.  And  it  is  claimed 
that  the  provision  for  free  hydrant  service 
after  twenty  years  ia  violative  of  that 
principle.  It  is  true  that,  by  the  common 
law,  a  public  service  corporation  must  serve 
all  similarly  situated  whom  it  is  under  a 
duty  to  serve,  upon  equal  termsi  and  with- 
out discrimination.  Free  service  to  some 
is  discriminatory.  The  same  principle  is 
declared  in  the  public  utilities  law  of  this 
state.  Laws  of  1913,  chap.  120,  §  32.  The 
purpose  of  the  law,  both  common  and  statu- 
tory, is  to  protect  the  public.  Persons  sui 
juris,  and  business  corporations,  are  pre- 
sumed to  be  able  to  protect  themselves. 

But  one  answer  to  the  contention  is  that 
the  hydrant  service  is  not  free.  It  has  been 
bought  and  paid  for.  Under  the  unlimited 
powers  given  by  the  charter  we  see  no  rea- 
$»on  why  the  parties  might  not  lawfully 
have  contracted  for  a  hydrant  service  for 
all  time,  to  be  paid  for  in  one  gro^s  sum. 
If  so,  there  is  no  reason  why  they  might 
not  contract  for  a  gross  sum  to  be  paid  in 
instalments.  The  company,  on  the  whole, 
is  entitled  to  reasonable  returns  only.  And 
the  sums  contributed  by  the  city  whether 
at  one  or  many  times,  serve  so  far  to  lessen 
the  burden  upon  other  consumers.  We  can 
see  no  more  reason  why  a  city  whose  statu- 
tory power  is  without  expressed  limit  may 
not  lawfully  contract  ior  a  future  perpetual 
hydrant  service  for  a  present  payment  than 
tliat  it  may  buy  or  build  and  pay  for  a 
municipal  structure  for  a  future  perpetual 
use.  There  is  no  mystery  about  a  hydrant 
rental  contract.  It  is  a  pure  business 
proposition.  The  state  invested  the  city 
with  wide  discretionary  powers.  It  must  be 
assumed,  in  the  absence  of  proof  to  the  con- 
trary, that  the  powers  have  been  exercised 
in  a  manner  supposed  to  be  advantageous  to 
both  parties.  There  is  nothing  in  the  case 
which   shows   that  the    contract    was    un- 


reasonable, inequitable,  or  unfair  to  the 
city.  Instead  of  contracting  for  a  gross 
sum,  or  for  annual  payments,  they  contract- 
ed for  20-year  payments.  In  effect,  the  city 
paid  the  entire  hydrant  rental  in  twenty 
years.  A  telling  point  is  that  the  city  has 
paid  the  entire  contract  price.  The  com- 
pany has  received  it,  and  still  keeps  it.  It 
would  be  grossly  inequitable  to  permit  the 
company  to  repudiate  the  contract  now. 
See  Union  Nat.  Bank  v.  Matthews,  98  U.  3. 
at  page  629,  25  L.  ed.  188.  It  must  abide 
the  contract  so  far  as  hydrant  rentals  are 
concerned. 

Another  answer  is  that  free  service  to  the 
public  is  not,  at  common  law,  unreasonable, 
and  therefore  unlawfully,  discriminatory. 
The  law  against  unreasonable  discrimina- 
tion rests  on  public  policy.  It  is  forbidden 
because  it  is  opposed  to  the  interest  of  the 
public,  which  requires  that  all  should  be 
treated  alike  under  like  circumstances.  Dis* 
criminations,  however,  in  favor  of  the  pub 
lie,  are  not  opposed  to  public  policy,  because 
they  relieve  the  people  generally  of  part  of 
their  burdens.  In  the  absence  of  legis- 
lation upon  the  subject  such  discriminations 
cannot  be  held  illegal  as  matter  of  law  with- 
out overturning  the  foundation  upon  which 
the  rule  itself  is  built.  New  York  Teleph. 
Co.  V.  Siegel-Cooper  Co.  202  N.  Y.  611,  30 
L.RJV.(N.S.)  560,  96  N.  E.  109.  So  in  Su- 
perior V.  Douglas  County  Teleph.  Co.  141 
Wis.  »63,  122  N.  W.  1023,  a  contract  binding 
a  telephone  company  to  maintain,  without 
charge,  telephones  in  the  public  offices  of 
the  city,  was  held  not  to  be  invalid  as 
against  public  policy.  The  court  said: 
'"The  contract  in  this  case  having  been  made 
before  the  legislation  occurred  prohibiting 
discriminatory  rates,  such  legislation  does 
not  cut  any  figure  in  the  case.  If  the  con- 
tact were  valid  when  made,  it  is  within  the 
constitutional  protection  precluding  the 
legislature  from  impairing  the  obligations 
of  contracts.  .  .  .  Discriminatory  con- 
tracts between  public  utility  corporations 
and  their  patrons  which  are  held  to  be  void 
as  inimical  to  the  public  good  are  so  held 
because  unreasonable  advantage  is  thereby 
given  to  one  customer  or  a  class  over  others, 
whereas  all  have  a  moral  and  legal  right  to 
equality  of  treatment.  In  case  of  the  con- 
tract being  between  a  private  corporation 
and  the  state  or  other  public  corporation, 
whatever  advantage  the  particular  customer 
has  over  general  customers  obviously  inures 
to  the  benefit  of  the  latter  in  the  aggregate. 
In  other  words,  in  the  ultimate  there  is  no 
discrimination  which  is  inimical  to  the  pub- 
lic good,  and  hence  no  violation  of  public 
policy." 

See  Willcox  v.  Consolidated  Gas  Co.  212 
U.  S.  19,  53  L.  ed.    382,    48    L.R.A.(N.S.) 
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1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034;  Interstate  Commerce  Commission  v 
Baltimore  &  O.  R.  Co.  145  U.  S.  278,  36 
L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup. 
Ct.  Rep.  844;  National  Waterworks  Co.  v. 
School  Dist.  (C.  C.)  4  McCrary,  198,  48 
Fed.  523 ;  Dempsey  y.  New  York  C.  &  H.  R. 
R.  Co.  146  N.  Y.  290,  40  N.  E.  867;  Wy- 
man,  Pub.  Serv.  Corp.  §  1304. 

This  states  the  case  as  at  common  law. 
If  it  be  said  that  the  common-law  rule  has 
been  abrogated  by  statute,  and  that  the 
state  under  its  reserved  power  may  enact 
regulatory  provisions  which  in  effect  abro- 
gate the  contract,  it  may  be  answered  that 
the  state  has  not  attempted  to  do  so  in  this 
case,  except,  as  it  may  be  urged,  by  the 
Public  Utilities  Statute  (Laws  of  1913, 
chap.  129).  Section  31  of  that  statute  for- 
bids unreasonable  preferences.  But,  as  we 
have  seen,  discrimination  in  favor  of  a  mu- 
nicipal corporation  is  not  unreasonable. 
Section  32  makes  it  unlawful  for  any  per- 
son or  corporation  to  receive  any  rebate, 
discount,  or  discrimination  in  respect  to  any 
service  rendered,  or  to  be  rendered,  by  any 
public  utility.  We  think  there  is  nothing  in 
this  statute  which  tends  to  show  that  the 
legislature  intended  to  impair  the  obligation 
of  any  existing  lawful  contract.  The  lan- 
guage indicates  that  the  legislation  was  to 
have  a  prospective,  not  a  retroactive,  effect. 
See  similar  case  of  Public  Service  Electric 
Co.  V.  Public  Utility  Comrs.  88  N.  J.  L.  603, 
P.U.R.1916D,  107,  96  Atl.  1013.  Besides, 
to  give  it  a  retroactive  effect  would  impair 
the  obligation  of  a  contract  valid  at  com- 
mon law,  which  is  forbidden  by  the  Federal 
Constitution.  See  Superior  v.  Douglas 
County  Teleph.  Co.  supra. 

But  it  is  said  further  that  the  contract 
is  illegal  because  of  the  provision  for  the 
remission  of  taxes  in  consideration  of  water 
furnished  for  several  public  uses.  With 
lespect  to  this  contention  it  may  fairly  be 
said  that  its  determination  is  not  neces- 
sarily involved  in  this  case.  The  contract 
provision  for  free  hydrant  service  and  for 
other  public  service  to  be  compensated  by 
remission  of  taxes  are  distinct  and  separa- 
ble. One  might  be  invalid  without  affect- 
ing the  validity  of  the  other,  and  we  have 
held  the  hydrant  service  provision  to  be 
valid.  The  issues  raised  by  the  bill  in  this 
case  relate  only  to  the  hydrant  service. 
But  the  question  of  remission  of  taxes  has 
been  argued,  and  we  will  notice  it  briefly. 

The  power  of  remission  is  granted  by  the 
charter.  And  it  may  be  said  here  that  all 
the  cases  where  municipalities  have  at- 
tempted to  contract  without  legislative  au- 
thority are  not  pertinent  to  the  present  dis- 
cussion. Here  the  legislative  permission, 
which  is  precise  and  express,  must  control, 
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unless  unconstitutional.  It  is  not  claimed 
to  be  unconstitutional.  The  state  has  said 
that  these  parties  may,  by  contract,  ^x  the 
value  of  certain  public  services,  as  the 
equivalent  of  the  amount  of  taxes  assessed 
upon  the  company's  property,  so  that  one 
may  offset  the  other.  In  Portland  v.  Port- 
land Water  Co.  67  Me.  135,  it  was  settled 
that  the  legislature  may  authorize  the  ex- 
emption or  remission  of  taxes  as  equivalent 
compensation  for  public  service  rendered. 
So  are  the  cases  elsewhere.  See  cases  col- 
lected in  40  Cyc.  788.  In  the  Portland  Case 
the  power  was  granted  by  statute  for  six 
years  only.  In  Maine  Water  Co.  v.  Water- 
ville,  93  Me.  586,  49  L.R.A.  294,  46  Atl. 
830,  it  appeared  that  there  was  legislative 
authority  for  a  contract  for  a  municipal 
supply  of  water,  for  which  such  compensa- 
tion was  to  be  paid  as  might  be  agreed  upon, 
but  nothing  was  said  about  remission  of 
taxes.  A  contract  was  made  by  which  the 
city  agreed  to  pay  for  water  service  a  sum 
annually  which  should  ''be  equal  to  the  tax 
annually  assessed  against  the  company." 
The  court  held  the  contract,  which  was 
limited  in  time  to  twenty  years,  to  be  valid. 
It  said:  "A  municipality  may,  for  a 
reasonably  adequate  consideration,  in  the 
way  of  service  rendered  to  it  for  municipal 
purposes,  agree  to  make  compensation 
therefor,  for  a  term  of  years  not  unreason- 
ably long,  either  in  whole  or  in  part,  by  re- 
imbursing the  company,  in  whole  or  in  part, 
the  amount  that  the  company  .  .  . 
may  be  obliged  to  pay  as  taxes  assessed 
upon  its  property." . 

The  Waterville  Case  is  to  be  distinguished 
from  the  one  at  bar  in  this  respect:  That 
in  that  case  there  was  no  express  legisla- 
tive authority  to  remit  taxes.  The  remis- 
sion was  made  and  upheld  under  a  general 
grant  of  power  to  make  a  contract.  In  this 
case  the  charter  is  express,  and  fixes  no 
limit  of  time  for  the  operation  of  the  con- 
tract. This  distinction  is  noticed  in  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  21]  U. 
S.  265,  53  L.  ed.  176,  29  Sup.  Ct.  Rep.  50, 
cited  by  the  defendant. 

And  if,  notwithstanding*  the  charter,  the 
question  of  public  policy  were  open  to  us, 
it  may  be  said  that  if  such  a  contract  is  to 
be  deemed  reasonable  at  the  outset,  for  a 
limited  time,  it  is  not  unfair  to  presume,  in 
the  absence  of  proof  to  the  contrary,  that 
the  value  of  the  public  services  and  the 
amount  of  taxes  assessed  would  continue, 
pari  passu,  to  be  equivalent. 

We  conclude  that  the  contract  is  valid, 
and  that  an  injunction  should  be  awarded 
as  prayed  for. 

Bill  sustained,  with  costs. 

Permanent  injunction  to  issue  as  prayed 
for. 


MISSISSIPPI  C.  R.  CO.  V.  McWILLIAMS. 


915 


MISSISSIPPI  SUPREME  COURT. 
(DlTlslon  B.) 

MISSISSIPPI  CENTRAL  RAILROAD 
COMPANY,  Appt^ 

V. 

DAVE  McWILLIAMS. 

(—  Miss.  — ^  72  So.  926.) 

Master    and    servant   —   wood    thrown 
from  engrlne  —  liability  for  injury. 

A  railroad  company  is  not  liable  for  in- 
jury to  one  walking  along  its  right  of  way 
by  wood  thrown  from  an  engine  by  a  fire- 
man, for  his  own  use,  without  the  knowl- 
edge or  consent  of  the  company,  and  against 
its  rules. 
For  other  caseSf  gee  Master  and  Servant, 

III.  a,  2,  in  Dig,  1^52  N.  8. 

(November  27,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Forrest  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
allied  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  E.  Travis,  for  appellant: 

Defendant  is  not  liable  for  plaintiff's  in- 
jury, which  resulted  from  the  act  of  the 
fireman  on  the  train  while  engaged  in  his 
own  personal  enterprise,  throwing  wood 
from  the  tender  for  his  private  use,  without 
the  knowledge  or  consent  of  defendant. 

6  Labatt,  Mast.  ^  S.  p.  6906;  Pittoburg, 
Ft.  W.  A  C.  R.  Co.  V.  Maurer,  21  Ohio  St. 
421;  Burke  v.  Shaw,  59  Miss.  443,  42  Am. 
Rep.  370;  Illinois  C.  R.  Co.  v.  Latham,  72 
Miss.  32,  16  So.  757;  SuUivan  v.  Morrice, 
109  111.  App.  650;  Goodloe  v.  Memphis  & 
C.  R.  Co.  107  Ala.  283,  29  L.R.A.  729,  64 
Am.  St.  Rep.  67,  18  So.  166;  Louisville,  N. 
O.  &  T.  R.  Co.  V.  Douglass^  69  Miss.  723,  30 
Am.  St.  Rep.  582,  11  So.  933;  Canton  Cot- 
ton Warehouse  Co.  v.  Pool,  78  Miss.  147, 
84  Am.  St.  Rep.  620,  28  So.  823;  Walton  v. 
New  York  Cent.  Sleeping  Car  Co.  139  Mass. 
556,  2  N.  E.  101;  Chicago,  B.  &  Q.  R.  Co.  v. 
Epperson,  26  111.  App.  79;  Galveston,  H. 
A  S.  A.  R.  Co.  V.  Currie,  10  L.R.A.(N.S.) 
396,  note;  Walker  v.  Hannibal  &  St.  J.  R. 
Co.  121  Mo.  575,  24  L.R.A.  363,  42  Am.  St. 
Rep.  547,  26  S.  W.  360. 

Plaintiff  was  at  most  a  mere  licensee  up- 
on  defendant's   right  of  way   at  the   time 

Note.  ^  As  to  liability  of  railroad  com- 
pany for  personal  injuries  by  objects  thrown 
from  moving  train,  see  annotation  follow- 
ing  this  case>  poBt»  916. 
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I  of  his  injury,  to  whom  it  owed  no  duty,  ex- 
cept that  of  not  inflicting  upon  him  a  wil- 
ful or  wanton  wrong. 

Illinois  C.  R.  Co.  v.  Amola,  78  Miss.  787, 
84  Am.  St.  Rep.  645,  29  So.  768;  Yazoo  & 
M.  V.  R.  Co.  V.  Smith,  —  Miss.  — ,  71  So. 
75. 

Messrs.  Carrie  A  Gurrle  for  appellee. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee  in  this  case,  plaintiff  in  the 
court  below,  recovered  a  judgment  for  $250 
against  the  appellant,  defendant  in  the 
court  below,  on  account  of  personal  inju- 
ries sustained  by  him.  The  plaintiff  in  this 
case  alleged  and  proved  that  he  was  walk- 
ing on  a  path  used  a  number  of  years  by 
the  general  public  as  a  footpath  across  the 
railroad  right  of  way  of  the  defendant  com- 
pany, and  that  when  he  reached  a  point  on 
the  railroad  where  the  said  path  crosses 
same,  a  worktrain  of  the  appellant  was  re- 
turning to  the  city  of  Hattiesburg,  and  the 
fireman  on  said  train,  for  his  own  private 
use,  and  without  the  knowledge  or  consent 
of  appellant  or  any  of  its  agents,  threw 
some  wood  from  the  tender  of  the  engine  in 
question  opposite  his  home,  and,  without 
seeing  or  knowing  where  the  appellee  was, 
struck  him  with  the  wood  and  injured  hinL 
It  appears  without  contradiction  in  this 
record  that  the  fireman  was  engaged  in  an 
enterprise  of  his  own  when  he  was  hauling 
the  wood  on  the  tender  of  the  engine.  He 
had  done  this  only  two  or  three  times  pre- 
vious to  this  occasion,  and  the  conductor  of 
the  train  did  not  know  that  the  fireman 
was  hauling  wood  on  the  tender  of  the 
engine.  And,  further,  that  this  act  on  the 
part  of  the  fireman  was  in  violation  of  the 
rules  of  the  railroad  company,  and  the  fire- 
man was  ordered  to  stop  this  practice,  if 
such  it  had  become,  as  soon  as  the  conduct- 
or found  out  about  it,  at  the  time  the  acci- 
dent occurred. 

This  case  must  be  reversed.  The  fireman 
on  defendant's  engine  was  acting  entirely 
outside  of  the  scope  of  his  employment.  The 
enterprise  he  was  engaged  in  was  his  own. 
He  was  hauling  wood  for  his  own  use,  with- 
out the  knowledge  or  consent  of  defendant's 
agents.  Burke  v.  Shaw,  59  Miss.  443,  42 
Am.  Rep.  370;  Illinois  C.  R.  Co.  v.  Latham, 
72  Miss.  32,  16  So.  767;  LouUvUle,  N.  O. 
A  T.  R.  Co.  V.  Douglass,  69  Miss.  723,  3D 
Am.  St.  Rep.  582,  II  So.  93S;  Canton  Cot- 
ton W^arehouse  Co.  v.  Pool,  78  Miss.  147,  84 
Am.  St  Rep.  620,  28  So.  823. 

Reversed,  and  judgment  here  for  appel- 
lant. 
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Annotatioii — Liability  of  railroad  company  for  personal  injuries  by  ob> 

jeds  thrown  from  moving  train. 


The  earlier  cases  on  the  question 
under  discussion  may  be  found  in  note 
to  Louisville  &  N.  R.  Go.  v.  Eaden,  6 
L,R.A.(N.S.)  681. 

The  liability  of  railroad  company  for 
injuries  to  an  employee  by  object 
thrown  from  train  by  train  employee  in 
course  of  his  duty  ia  the  subject  of  a 
note  to  Illinois  C.  R.  Co.  v.  Hart,  52 
L.R.A.(N.S.)  1117. 

The  following  annotations  are  also 
pertinent  to  the  question  discussed  in 
this  note: 

Liability  of  master  for  injury  from 
the  sportive  manner  in  which  a  servant 
performs  an  act  done  in  the  discharge 
of  his  duty.  Soderlund  v.  Chicago,  M. 
&  St.  P.  R.  Co.  13  L.R.A.(N.S.)  1193. 
Liability  of  master  for  injuries  inflicted 
upon  an  employee  maliciously  or  in 
sport  by  other  employees.  Medlin 
Mill.  Co.  v.  Boutwell,  34  L.R.A.(N.S.) 
109  and  Robinson  v.  Melville  Mfg.  Co. 
52  L.R.A.(N.S.)    385. 

Liability  to  passenger  for  injury  by 
article  falling  from  passing  train. 
Bradley  v.  Lake  Shore  &  M.  S.  R.  Co. 
44  L.R.A.(N.S.)  1148. 

Liability  of  railroad  company  for 
personal  injuries  from  negligent  opera- 
tion of  trains,  to  persons  on  adjoining 
property  or  highway.  St.  Ix)uis,  I.  M. 
&  S.  R.  Co.  V.  Jackson,  31  L.R.A.{N.S.) 
980. 

Liability  of  railroad  company  for  in- 
jury to  persons,  not  employees,  caused 
by  defectively  loaded  car.  Covington 
&  C.  R.  Transfer  &  Bridge  Co.  v.  Mul- 
vey,  26  L.R.A.(N.S.)  204. 

Liability  of  elevated  railway  company 
for  personal  injury  to  one  on  surface. 
Carney  v.  Boston  Elev.  R.  Co.  42  L.R.A. 
(N.S.)  90. 

As  stated  in  the  note  in  6  L.R.A. 
(N.S.)  581,  it  is  generally  held,  in  eases 
of  injury  by  mail  bags  thrown  from 
moving  train,  that  the  fact  that  a  mail 
agent  is  not  in  the  railroad  company's 
employ  will  not  relieve  it  from  liability 
if  it  appears  that  it  is  the  custom  to 
throw  the  pouch  from  the  moving  train 
and  the  railroad  company  has  knowl- 
edge of  such  negligent  practice. 

So  it  is  stated  in  Southern  R.  Co.  v. 
Rhodes  (1898)  30  C.  C.  A.  157,  58  U.  S. 
App.  349,  86  Fed.  422,  4  Am.  Neg.  Rep. 
733,  that  in  order  to  affect  the  railway 
company  with  the  charge  of  negligence, 
it  is  necessary  to  prove  that  the  com- 
pany had  notice  of  a  practice  of  the 
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postal  employees  to  throw  off  the  mail 
pouch  at  a  place  where  it  was  danger- 
ous; that  notice  may  be  expressed  or  im- 
plied from  a  long  continuance  of  such 
practice.  The  company  was  held  not 
liable  for  injury  to  passenger  on  plat- 
form by  mail  pouch  thrown  by  employee 
of  postoffice  department,  the  evidence 
being  insufficient  to  justify  a  finding 
that  the  custom  existed  for  a  period 
sufficiently  long  prior  to  the  accident 
to  charge  the  company  with  notice. 

But  where  a  passenger,  after  visiting 
a  restaurant,  stood  in  the  public  street 
alongside  of  the  platform  and  train 
which  he  had  just  left  and  received  an 
injury  resulting  in  death  by  being 
struck  with  a  piece  of  timber  thrown 
from  a  car  by  an  employee,  the  company 
was,  in  Jeffersonville,  M.  ik  I.  R.  Co.  v. 
Riley  (1872)  39  Ind.  568,  held  liable; 
the  court  upheld  instructions  to  the  ef- 
fect that  the  deceased,  whether  a  pas- 
senger or  not,  had  a  right  to  stand  in  the 
street  in  or  alongside  of  which  the  rail> 
road  was  located,  and  being  properly 
there,  the  railroad  company  had  no  right 
to  throw  sticks  of  wood  from  the  train  to 
the  street  without  first  ascertaining 
whether  such  action  would  endanger  the 
person  of  anyone  walking  or  standing 
there.  "It  is  not  necessary  that  a  person 
should  actually  be  on  the  train  of  the 
railroad  in  order  to  be  regarded  as  a 
passenger,  and  have  the  rights  of  such 
against  the  company.  He  may  sustain 
that  relation  and  not  be  actually  on  the 
train  or  in  a  car.  This,  as  well  as  other 
companies,  had  its  places  of  stopping  for 
refreshments.  Accommodations  for 
leaving  the  train,  and  going  to  and  re- 
turning from  the  dining  rooms,  had  been 
provided,  and  passengers  were  thus  in- 
vited to  leave  the  train  for  that  purpose. 
This  was  a  necessary  and  proper  pur- 
pose. The  deceased  was  not  negligent 
or  in  fault  in  leaving  the  train,  or  in 
standing  by  it  on  his  return.  On  the 
contrary,  he  was  doing  only  that  which 
was  customary,  and  what  he  was,  by  the 
surroundings,  invited  and  expected  to  do. 
It  is  true  that  he  was  not  on  the  main 
platform  in  front  of  the  depot,  for  that 
was  on  the  other  side  of  the  train 
from  the  dining  room.  Nor  does 
the  evidence  show  that  he  was  actually 
standing  on  the  narrow  platform  on 
the  west  side  of  the  train;  but  he 
was  near  to  it,  and  it  is  not  material 
that  he  should  have  been  exactly  on  that 
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platform/*  there  probably  being  no  reg- 
ulation or  usage  which  required  passen- 
gers to  walk  on  the  planks  and  nowhere 
else. 

In  these  cases  it  is  essential  that  the 
evidence  should  show  that  it  was  the 
custom  to  throw  the  mail  where  it  was 
liable  to  do  injury  to  some  person,  but  it 
is  not  essential  that  the  evidence  show 
that  it  was  thrown  customarily  at  the 
exact  spot  where  the  party  was  eventual- 
ly struck.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Warrum  (1907)  42  Ind.  App.  179, 
82  N.  E.  934,  rehearing  denied  in  (1908) 
42  Ind.  App.  196,  84  N.  E.  356. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Warrum  (Ind.)  supra,  a  railroad  was 
held  liable  where  a  person  passing  along 
a  platform  dedicated  "by  the  company  to 
the  public  for  a  street  was  injured  by 
mail  sacks  thrown  by  a  postal  clerk 
from  a  train  passing  at  a  high  rate  of 
speed.  The  person  was  neither  a  tres- 
passer nor  mere  licensee,  but  was  where 
he  had  a  lawful  right  to  be,  and  the  rail- 
road company  was  bound,  in  the  exercise 
of  its  rights,  to  observe  reasonable  care 
not  to  injure  him.  It  was  bound 
to  observe  the  same  care  toward  him 
as  it  was  required  to  exercise  toward 
those  who  used  the  platform  for  some 
purpose  connected  with  the  company's 
business.  The  court  says  that  the  dis- 
tinction between  this  case  and  the 
Muster  Case  (1884)  61  Wis.  325, 
50  Am.  Rep.  141,  21  N.  W.  223  (em- 
ployee injured  by  mail  sack)  set  out  on 
page  582  of  the  note  6  L.R.A.(N.S.)  is 
that  in  this  case  the  evidence  affirma- 
tively shows  that  at  the  point  where  the 
mail  was  customarily  discharged  there 
was  danger  of  injuring  persons  by 
throwing  it  from  the  moving  train, 
while  in  the  Muster  Case  the  evidence 
does  not  disclose  that  the  place  where 
the  mail  was  discharged  was  one  where 
danger  of  injury  to  any  person  could 
reasonably  have   been   apprehended. 

So  where  a  railroad  ran  through  a 
public  street  and  a  boy  fifteen  years  old, 
while  passing  along  the  walk  of  the  bag- 
gage car,  was  injured  by  a  trunk  thrown 
out  of  the  car  by  an  employee,  the  rail- 
road company  was,  in  St.  Louis  South- 
western R.  Co.  V.  Underwood  (1905) 
74  Ark.  610,  86  S.  W.  804,  held  liable, 
the  railroad  company  owing  the  boy  a 
duty  to  employ  reasonable  means  and 
exercise  reasonable  care  to  avoid  injur- 
ing him.  The  court  held  inapplicable 
the  principle  that  the  railway  company 
owed  plaintiff  no  duty  except  to  use  or- 
dinary care  not  to  injure  him  after  hav- 
ing discovered  his  place  of  peril,  or,  in 
L..R.A.1917B. 


other  words,  that  it  was  the  duty  of  the 
railway  company  only  to  avoid  such 
gross  and  wanton  negligence  as  was 
equivalent  to  a  wilful  or  intentional  in- 
jury. The  court  observed  that  there  was 
no  error  in  assuming  that  plaintiff  was 
rightfully  in  the  place  where  he  was  in- 
jured, and  in  refusing  the  request  of 
defendant  for  an  instruction  to  the  effect 
that  defendant  was  not  liable  unless  its 
employees  inflicted  the  injury  upon 
plaintiff  with  "wilful  and  wrongful  in- 
tention.'' 

So  the  railroad  company  was  held  lia- 
ble in  Toledo,  W.  &  W.  R.  Co.  v.  Maine 
(1873)  67  m.  298,  where  a  person,  right- 
fully upon  a  depot  platform  for  the  pur- 
pose of  ascertaining  the  departure  of  a 
certain  train,  was  injured  by  a  piece  of 
timber  thrown  from  a  box  car  standing 
on  the  track  beside  the  platform,  which 
car  the  employees  of  the  company  were 
at  the  time  unloading. 

The  case  of  Willis  v.  Maysville  &  B. 
S.  R.  Co.  (1905)  119  Ky.  949,  85  S.  W. 
716  (1906)  122  Ky.  658,  92  S.  W.  604, 13 
Ann.  Cas.  74,  set  out  in  the  earlier  note 
on  page  583,  and  involving  injury  to  boy 
standing  on  street,  was  reaffirmed  on 
third  appeal  (1907)  31  Ky.  L.  Rep.  1249, 
104  S.  W.  1016,  the  court  stating  that 
"the  jury  were  instructed  that  if  the 
agent  'negligently  threw  or  kicked'  the 
lump  of  ice  from  the  train,  injuring  ap- 
pellee, they  should  find  for  him  in  dam- 
ages. It  is  objected  that  the  word 
'threw*  had  no  place  in  this  instruction, 
as  it  was  entirely  unsupported  by  the 
evidence,  which  showed  that  the  ice  was 
kicked  from  the  train.  In  the  connec- 
tion these  words  were  used,  there  is  no 
substantial  difference  between  them ;  and 
it  would  be  exceedingly  far-fetched  to 
say  that  the  jury  were  misled,  or  the 
right  of  the  appellant  prejudiced,  by  the 
insertion  of  the  word  'threw,'  when  the 
evidence  showed  that  the  lump  of  ice 
was  kicked  from  the  train." 

Where  a  section  hand  was  injured  by 
a  crossarm  thrown  by  a  telegraph  em- 
ployee from  a  moving  freight  train,  the 
railroad  company  was  held  liable  in 
Geddings  v.  Atlantic  Coast  Line  R.  Co, 
(1912)  91  S.  C.  477,  75  S.  E.  284,  the 
court  stating  that  it  was  the  duty  of  the 
railroad  company  to  unload  its  freight, 
and  it  could  not  escape  liability  by  dele- 
gating such  duty  to  the  telegraph  com- 
pany. The  court  observed  that  the  fact 
that  the  right  of  way  where  the  injury 
was  sustained  was  constantly,  and  with 
the  knowledge  and  consent  of  the  rail- 
road company,  traveled  by  the  public, 
tended  to  show  that  it  was  recklessness 
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to  throw  the  crossarm  from  the  train  at 
that  point. 

Where,  however,  a  baggage-master,  for 
the  purpose  of  assisting  a  contractor 
under  defendant  railroad  company  in 
dropping  tools  along  the  route,  threw 
from  a  passing  train  a  crowbar,  injuring 
an  employee  of  the  contractor,  the  rail- 
road company  was,  in  Cunningham  v. 
Grand  Trunk  R.  Co.  (1871)  31  U.  C.  Q. 
B.  350,  held  not  liable,  the  baggage-mas- 
ter's act  not  being  within  the  scope  of  his 
employment. 

A  railroad  company  has  been  held  lia- 
ble to  a  trespasser  injured  by  ice  thrown 
from  a  moving  train  by  a  baggageman, 
who  was  acting  within  the  scope  of  his 
employment,  and  had  discovered  the 
presence  of  the  former  in  time  to  have 
prevented  the  injury.  Louisville  &  N. 
R.  Co.  V.  Petrey  (1915)  167  Ky.  223, 180 
S.  W.  370. 

So  the  decision  in  Dorsey  v.  Kansas 
City,  P.  &  G.  R.  Co.  (1901)  104  La.  478, 
52  L.R.A.  92,  29  So.  177,  held  the  rail- 
road liable  where  a  brakeman,  instead 
of  w^aiting  a  few  moments  to  oust  a  tres- 
passer after  a  stop  of  the  train,  chose  to 
pelt  him  with  rocks  and  clods  to  make 
him  get  off  the  rod  where  he  was  riding, 
stealing  a  ride  under  the  car.  The  tres- 
passer, in  endeavoring  to  escape  from 
under  the  car  while  it  was  running,  fell 
and  was  killed.  It  was,  observed  the 
court,  within  the  course  of  the  brake- 
man's  emplo3rment  to  compel  him  to  stop 
trespassing  and  leave  the  car,  and  had 
he  exercised  the  right  in  a  proper  and 
legal  manner,  there  would  have  been  no 
good  cause  to  complain.  The  damage 
arose  from  the  manner  of  the  removal. 
It  was  unnecessarily  violent  and  illegal. 
The  act  of  trespassing  was  not  of  itself 
contributory  negligence  justifying  de- 
fendant's servant  to  resort  to  the  acts  he 
did,  when  there  was  not  the  least  reason 
to  infer  that  there  was  necessity  to  re- 
sort to  any  violence  at  all  to  remove  the 
trespasser. 

So  the  decision  in  Pierce  v.  North 
Carolina  R.  Co.  (1899)  124  N.  0.  83,  44 
L.R.A.  316,  32  S.  E.  399,  held  that  the 
tortious  act  of  a  brakeman  in  throwing 
coal  at  a  boy  on  the  tender  of  an  en- 
gine, by  which  he  knocked  him  off  or 
frightened  him  so  that  he  jumped  off, 
causing  him  to  be  run  over  and  killed  by 
the  engine,  rendered  the  railroad  com- 
pany liable. 

So,  in  a  similar  case,  Towanda  Coal 

Co.  V.  Heeman  (1878)  86  Pa.  418,  it  was 

stated  that  although  the  plaintiff  had  no 

right  to  be  on  the  car,  the  jury  would 

have  been  justified  in  finding,  as  they 
L.R.A.1937B. 


did,  such  reckless^  gross,  and  culpable 
negligence  as  to  render  the  defendant 
liable  for  damages,  if  the  brakeman  had 
been  shown  to  have  been  acting  in  the 
line  of  his  duty  and  within  the  scope  of 
his  employment.  In  this  case  a  brake- 
man  attempted  to  drive  boys  off  a  mov- 
ing coal  car  by  throwing  coal  at  them, 
some  pieces  of  which  struck  the  plain- 
tiff in  the  face  and  partially  blinded 
him,  in  consequence  of  which  he  slipped 
and  fell  in  trying  to  get  off  the  train. 

The  doctrine  that  railway  companies 
are  liable  for  injuries  to  trespassers 
caused  by  failing  to  exercise  ordinary 
care  to  avoid  injuring  them  after  their 
perilous  situation  has  been  discovered 
has  no  application  in  cases  where  the 
servants'  acts  causing  the  injury  are 
beyond  the  scope  of  their  employ- 
ment. Consequently,  where  a  yard- 
master  in  violation  of  the  rules  of 
the  company  threw  coal  from  a  freight 
car,  injuring  a  trespasser  walking 
through  the  yards,  the  company  was,  in 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Laven- 
dusky  (1908)  87  Ark.  540,  113  S.  \\\ 
204,  held  not  liable,  the  yardmaster*s  act 
being  beyond  the  scope  of  his  employ- 
ment and  of  no  benefit  to  the  railroad. 
The  court  distinguished  such  cases  a& 
Fletcher  v.  Baltimore  &  P.  R.  Co.  (1897) 
168  U.  S.  135,  42  L.  ed.  411,  18  Sup.  Ct. 
Rep.  35,  set  out  in  the  earlier  note  on 
page  583,  where  the  person  at  the  time 
of  his  injury  was  upon  a  street  crossing 
where  he  had  the  right  to  be  and  where 
the  company  owed  him  the  duty  to  exer- 
cise ordinary  care  to  avoid  injuring 
him;  and  St.  Louis  South  Western  R. 
Co.  V.  Underwood  (1905)  74  Ark.  610^ 
86  S.  W.  804,  where  the  person  injured 
was  upon  a  public  street. 

So  a  railroad  company  was  held  not 
liable  in  Louisville  &  N.  R.  Co.  v.  Routt 
(1903)  25  Ky.  L.  Rep.  887,  76  S.  W.  513, 
where  a  fireman  on  a  passing  train  pur- 
posely and  maliciously  threw  a  piece  of 
coal  at  and  injured  a  person,  such  act  not 
being  within  the  scope  of  the  servant's 
emplo^'ment.  In  this  case  plaintiff  tes- 
tified that  he  was  walking  along  the 
path,  at  the  edge  of  the  ties,  usually 
taken  by  people  on  their  way  to  town, 
when,  on  stepping  out  of  the  way  of  an 
oncoming  train,  he  was  struck  by  a  piece 
of  coal. 

See  also  Mississippi  C.  R.  Co.  v.  Mc- 
WiLLiAMS,  ante,  915,  where  railroad  is 
held  not  liable  for  personal  injury  by 
wood  thrown  from  engine  by  fireman  for 
his  ow^n  use.  The  plaintiff  in  this  case 
alleged  and  proved  that  he  was  walking 
on  a  path  used  a  number  of  years  by 
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the  general  public  as  a  footpath  across 
the  railroad  right  of  way. 

So  it  was  held  in  Chesapeake  A  O.  B. 
Co.  V.  Ford  (1914)  168  Ky.  800,  166  S. 
W.  605,  that  the  railroad  company  can- 
not be  held  liable  for  injury  to  person 
walking  along  a  railroad  right  of  way 
caused  by  being  struck  and  scalded  by 
a  stream  of  hot  water  thrown  from  a  lo- 
comotive by  those  in  charge,  the  act 
being  malicious  and  wilful,  and  not 
within  the  scope  of  the  servant's  employ- 
ment. The  court  said:  ^'If  the  plain- 
tiff, in  the  case  at  bar,  had  been  on  the 
freight  train,  or  attempting  to  board  it, 
and  the  railway  company's  servants,  in 
an  effort  to  prevent  his  boarding  the 
train,  or  in  an  effort  to  eject  him  after 
he  had  boarded  it,  had  thrown  the  scald- 
ing water  upon  the  plaintiff  and  there- 
by injured  him,  the  company  would  be 
liable  for  such  act,  upon  the  ground  that 
it  was  an  act  performed  within  the  scope 
of  the  authority  of  the  servants  in  ques- 
tion. 

"But  it  is  not  shown  in  the  record,  and 
the  court,  in  the  absence  of  evidence  to 
that  effect,  will  not  presume,  that  those 
in  charge  of  a  freight  train  are  charged 
by  the  company  with  any  duty  of  driv- 
ing trespassers  off  of  the  right  of  way. 
Had  such  duty  been  proven,  and  had  the 
servants  of  the  company,  in.  the  dis- 
charge of  that  duty,  thrown  the  hot  wa- 
ter upon  the  plaintiff  and  thereby  in- 
jured him,  the  company  would  be 
responsible  for  the  act. 

*T!f  'the  plaintiff  had  been  in  a  place 
-where  he  had  a  right  to  be,  and  it  had 
been  the  duty  of  the  company's  servants 
upon  the  locomotive  to  have  thrown  the 
water,  and  the  servants  had  negligently 
performed  that  duty  and  thereby  in- 
jured plaintiff;  or  if  such  servants  in 
the  performance  of  their  duty  had  in- 
tentionally and  maliciously  thrown  hot 
■water  upon  plaintiff  and  thereby  in- 
jured him,  the  company  would  be  liable, 
even  though  plaintiff  may  have  been  a 
trespasser.  But  there  is  no  claim  by  the 
plaintiff  that  any  duty  was  being  per- 
formed by  the  company's  servants  at  the 
time  they  threw  the  hot  water  upon 
plaintiff;  in  fact,  all  the  evidence  for 
plaintiff  goes  to  show,  upon  the  part  of 
such  servants,  a  wilful  and  deliberate 
departure  from  the  course  of  their  em- 
ployment, and  the  performance  by  them 
intentionally  and  wilfully  of  an  act 
wholly  without  the  scope  of  their  au- 
thority; and,  under  this  state  of  fact, 
the  lower  court  erred  in  overruling  the 
motion  of  defendant  to  direct  the  jury 

to  find  a  verdict  for  it. 
KR.A.19nB. 


"The  only  instruction  given  by  the 
court  for  the  plaintiff  directed  the  jury 
to  find  for  plaintiff  if  they  believed  from 
the  evidence  that  plaintiff,  ^vhile  walk- 
ing along  on  the  right  of  way  of  de- 
fendant company  in  a  peacable  and  or- 
derly manner,  and  not  interfering  with 
the  company's  servants  in  the  operation 
of  the  train,  was  injured  by  the  servants 
of  defendant  company  wrongfully,  un- 
lawfully, -and  maliciously  throwing  hot 
water  upon  him.'  If  there  had  been 
evidence  to  authorize  an  instruction  up- 
on the  theory  that  defendant  company's 
servants  were  Acting  within  the  scope  of 
their  authority,  and  such  instruction 
had  been  given,  then  the  instruction 
that  was  given  by  the  court  would  have 
been  proper  if  changed  so  as  to  direct  the 
jury  to  find  for  defendant,  instead  of 
plaintiff,  if  they  believed  as  stated  in 
this  instruction."  (As  to  liability  of 
railroad  company  for  injuries  inflicted 
by  its  employees,  on  a  trespasser  after 
the  latter  had  left  the  train,  see  note  to 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Rue, 
34  L.R.A.(N.S.)  200. 

The  decision  in  Johnson  v.  Chicago,  R. 
I.  &  P.R.  Co.  (1913)  157  Iowa,  738, 
L.R.A.1916F,  946,  141  N.  W.  430,  holds 
that  a  railroad  company  does  not  by  its 
trusting  signal  torpedoes  to  a  brakeman 
become  liable  for  injury  caused  by  his 
using  one  for  a  weight  to  aid  in  deliver- 
ing a  personal  note,  to  a  person  living 
near  the  right  of  way,  by  throwing  it 
from  the  train.  In  this  case  the  act 
complained  of  was  not  within  the  real 
or  apparent  scope  of  the  brakeman's 
employment  in  a  legal  sense,  being,  ap- 
parently, purely  personal  between  the 
brakeman  and  the  plaintiff.    J.  D.  C. 


ARKANSAS  SUPREME  COrRT. 

ROZE   E.   BENNETT,  Appt., 

V. 

J.  R.  THOMPSON. 

(—  Ark.  — ,  189  S.  W.  363.) 

Appeal    »    peremptory    instractioii    — 
question  open. 

1.  The  question  before  the  reviewing 
court  where  the  trial  court  gave  a  peremp- 
tory in  struct  ion  is  whether  or  not  the  evi- 
dence   in    favor    of    the    prevailing    party, 

Note.  —  For  right  of  broker  to  recover 
commiaaions  where  owner  has  refused  to 
make  the  sale  for  a  price  otherwise  satis- 
factory, because  of  broker's  misrepresenta- 
tions as  to  offers  obtained,  see  annotation 
following  this  case,  post,  922. 
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▼iewed  in  its  strongest  light,  is  sufficient 

to  sustain  the  verdict. 

For  other  casea,  see  Appeal  and  Error,  VII 

1,  in  Dig,  1-52  N.  8. 

Broker  —  oompensatlon  —  concealment 
of  facts. 

2.  A  broker  employed  to  find  a  purchaser 
for  real  estate  is  entitled  to  no  compensa- 
tion if  he  conceals  from  his  employer  the 
true  amount  offered  for  the  property,  by 
reason  of  which  the  employer  refuses  to 
transfer  the  property. 

For  other  cases,  see  Brokers,  II.   h,  2,  in 
Dig.  1^52  y.  8. 

(November  6,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pulaski  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  of  broker's  profit  on  a 
sale  by  plaintiff  of  defendant's  real  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  \V.  House,  J.  W.  House,  Jr., 
and  A.  F.  House,  for  appellant: 

Whether  one  acts  as  a  broker  or  agent, 
the  duty  to  his  principal  is  the  same,  and 
the  compensation,  when  not  expressed,  is  the 
same. 

Haas  v.  Ruston,  14  Ind.  App.  8,  56  Am. 
St.  Rep.  288,  42  N.  E.  298;  Murray  v.  Doud, 
167  111.  368,  59  Am,  St.  Rep.  297,  47  N. 
E.  717;  Featherston  v.  Trone,  82  Ark.  381, 
102  S.  W.  196;  Taylor  v.  Godbold,  76  Ark. 
396,  88  S.  \V.  959:  Little  v.  Phipps,  208 
Mass.  331,  34  L.R.A.(N.S.)  1046,  94  N.  E. 
260. 

Another  prerequisite  for  the  recovery  of 
commissions  is  that  the  agent  must  show 
that  he  has  produced  a  purchaser  who  was 
ready,  willing,  and  able  to  take  the  prop- 
erty upon  the  exact  terms  proposed  by  the 
seller. 

Poston  v.  Hall,  97  Ark.  23,  132  S.  W. 
1001 ;  Fairchild  v.  Cunningham,  84  Minn. 
521,  88  N.  VV.  35;  Cadigan  v.  Crabtree,  179 
Mass.  480,  55  L.R.A.  77,  88  Am.  St.  Rep.  397, 
61  N.  E.  37;  4  R.  C.  U  Brokers.  §  52;  Mc- 
Gavock  V.  Woodlief,  20  How.  224,  15  L.  ed, 
884;  Boysen  v.  Robertson,  70  Ark.  58,  68 
S.  W.  243;  Snow  v.  Macfarlane,  51  111.  App. 
448;  Kellogg  v.  Keeler,  27  III.  App.  244; 
Gross,  Real  Estate  Brokers,  1]  216;  Math- 
eney  v.  Godin,  130  Ga.  713,  61  S.  E.  703. 

Messrs.  Hntton  &  Harkey  for  appel- 
lee. 

McCuUocli,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  instituted  by  appellee 
against  appellant  to  recover  the  amount  of 
brokers's  profit  on  a  sale  of  real  estate.  Ap- 
pellant owned  a  tract  of  land  at  Magazine, 
Arkansas,  and  authorized  appellee  to  find  a 
purchaser  for  her,  which  he  did,  and  re- 
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ported  the  sale  to  her;  but  appellant  refused 
to  consummate  the  deal  on  the  ground  that 
appellee  had  deceived  her  by  withholding  the 
true  amount  of  the  agreed  price,  and  appel- 
lee sues  to  recover  the  difference  betw^een 
the  amount  of  the  price  which  appellant 
agreed  to  accept  for  the  land  and  the  amount 
he  was  to  receive  from  the  purchaser. 
The  case  was  tried  before  a  jury  in  the  cir- 
cuit court,  and  both  sides  asked  a  peremptory 
instruction.  The  court  gave  the  appellee's 
requested  instruction,  so  the  question  pre- 
sented to  us  on  this  appeal  is  whether  or 
not  the  testimony,  viewing  it  in  its  strong- 
est light  in  appellee's  favor,  is  sufficient  to 
sustain  the  verdict.  St.  Louis  Southwestern 
R.  Co.  V.  Mulkey,  100  Ark.  71,  139  S.  W. 
643,  Ann.  Cas.  1913C,  1339.  The  testimony 
will  therefore  be  stated  in  its  strongest  light 
favorable  to  appellee's  right  of  recovery. 

The  two  parties  to  the  controversy  met 
in  Little  Rock,  where  appellee  resided,  and 
appellant  informed  appellee  that  she  owned 
land  at  Magazine,  and  asked  him  to  find 
a  purchaser  for  her.  Nothing  was  said  at 
that  time  about  the  price,  nor  about  the 
payment  of  any  commission.  Appellant  then 
returned  to  her  home  in  Muskogee,  Okla- 
homa, and  later  appellee  found  a  prospective 
purchaser  who  agreed  to  take  the  land  at 
the  price  of  $750.  He  wrote  to  appellant, 
informing  her  that  he  had  found  a  purchas- 
er, and  that  he  could  sell  the  land  so  as  to 
get  her  the  net  price  of  $500,  but  said  noth- 
ing about  the  price  he  was  to  get  from  the 
purchaser.  She  replied  by  telegram,  accept- 
ing the  offered  price,  and  appellee  then  wrote 
to  her  instructing  her  to  make  the  deed  to 
the  purchaser,  reciting  a  consideration  of 
$750,  and  forward  the  deed  to  one  of  the 
banks  in  Little  Rock,  with  instructions  to 
pay  him  (appellee)  $250  out  of  the  con- 
sideration to  be  paid.  Appellant  refused 
to  consummate  the  sale  when  she  ascertained 
the  true  price  for  which  the  land  was  sold. 

Appellee  testified  that  he  was  not  act- 
ing as  agent  for  Miss  Bennett,  the  appel- 
lant, and  was  not  buying  the  property  for 
himself,  but  was  acting  as  a  broker,  and 
expected  to  earn  as  a  profit  the  difference 
between  the  price  Miss  Bennett  agreed  to 
accept  and  the  price  to  be  paid  by  the  pur- 
chaser. He  testified  that  the  customary 
commission  of  a  real  estate  agent  was  fi 
per  cent  on  the  amount  of  the  sale,  but 
that  it  was  customary  for  a  broker  to  earn 
a  greater  profit  on  a  deal  negotiated  by 
him.  Under  this  state  of  facts,  we  are  of 
the  opinion  that  appellee's  conduct  in  with- 
holding from  appellant  the  information  as 
to  the  amount  of  the  purchane  was  a  wrong- 
ful act  which  prevents  him  from  recovering 
the  amount  claimed,  or  any  amount.  The 
case  is  ruled  by  several  decisions  of  this 
court. 
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In  BojTBen  v.  BobertMn,  70  Ark.  66,  68 
S.  W.  243,  the  facts  were  that  Hobertfion, 
a  real  estate  broker,  agreed  to  seek  a  pur- 
chaser  for  Mrs.  Jones,  the  owner  of  cer- 
tain lands,  at  the  price  of  $3  per  acre  net 
to  her.  Boysen's  agent.  Thweatt,  was  an* 
thorized  to  purchase  the  land  at  $4  an 
acre,  and  the  two  agents  Robertson  and 
Thweatt,  got  together  and  negotiated  a 
sale  and  purchase  between  their  principals 
for  $4  an  acre.  One  half  of  the  difference 
between  the  net  price  which  the  owner  had 
agreed  to  accept  and  which  the  prospective 
purchaser  had  agreed  to  pay  was  to  be  al- 
lowed to  Robertson  for  his  commission. 
The  two  principals  subsequently  disregard- 
ed this  agreement,  and  negotiated  a  sale 
direct  between  themselves  at  the  price  of 
$4  per  acre.  Robertson  sued  Boysen  for 
the  commission  he  was  to  receive,  and  in 
denying  the  relief  sought  this  court  said: 
**The  contract  meant  that  the  land  must 
bring  to  JMrs.  Jones  $3  per  acre  over  and 
above  all  expenses  and  deductions.  .  .  . 
This  was  only  a  limitation  upon  his  power 
to  sell.  It  was  still  his  duty  to  sell  the 
land  for  the  highest  price  obtainable,  and 
to  account  to  Mrs.  Jones  for  the  proceeds, 
less  a  compensation  not  greater  than  the 
excess  of  the  purchase  money  over  $3  per 
acre  net,  and  at  the  same  time  not  exceed- 
ing a  reasonable  compensation.  The  whole 
amount  for  which  he  sold  the  land  was  duo 
to  and  recoverable  by  Mrs.  Jones.  If  he 
had  collected  it,  he  might  have  reserved 
out  of  it  what  his  principal  was  owing  him 
on  account  of  the  sale.  But  the  contract 
raade  by  him  was  never  completed." 

In  Taylor  v.  Qodbold,  76  Ark.  395,  88  S. 
W.  959,  the  facts  were  similar,  except  that 
the  subject-matter  of  the  contract  was  per- 
gonal property.  The  court  delivering  the 
opinion  quoted  the  following  statement  of 
the  law  from  Mecliem  on  Agency,  §  952: 
**Like  other  agents  in  whom  trust  and 
confidence  are  reposed,  the  broker  owes  to 
his  principal  the  utmost  good  faith  and 
lovaltv  to  his  interests.  .  .  .  It  is  his 
duty,  therefore,  to  fully  and  freely  dis- 
close to  hid  principal  at  all  times  the  fact 
of  any  interest  of  his  own  or  of  another 
client  which  may  be  antagonistic  to  the 
interests  of  his  principal,  and  he  will  not 
lie  permitted  to  take  advantage  of  the  situa- 
tion to  make  gain  for  himself  by  forestall- 
ing or  undermining  his  principal." 

It  was  held  that  the  broker  was  not  en- 
titled  to   recover   any   commission. 

The  same  doctrine  is  announced  in  Feath- 
erston  v.  Trone,  82  Ark.  381,  102  S.  VV.  196. 

It  is  contended  by  counsel  for  the  appel- 
lee that  the  principle  announced  by  this 
court  does  not  control  for  the  reason  that 
he  was  acting  not  as  an  agent,  but  as  a 
broker.  This  argument  overlooks  the  fact 
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that  a  brokerage  transaciioik  is  goviarned 
by  the  doctrine  of  agency.  "A  broker  is  a 
peculiar  kind  of  an  agent,"  says  the  Indiana 
court,  "and  brokerage  is  a  peculiar  kind 
of  agency.  It  is  the  business  of  a  broker  to 
negotiate  contracts  between  others  in  mat- 
ters of  trade  and  commerce.  He  usually 
deals  with  the  contracting  parties,  and  not 
with  the  things  which  may  be  the  subject 
of  the  contract.  He  has  neither  interest 
in  nor  possession  of  the  property  which  it 
is  his  business  to  buy  or  sell  for  others, 
and  ordinarily  he  has  no  implied  power  to 
buy  or  sell  in  his  own  name.  It  is  in  these 
respects  that  a  broker  differs  from  a  factor 
and  from  an  ordinary  agent."  Haas  v. 
Ruston,  14  Ind.  App.  8,  56  Am.  St.  Rep. 
288,  42  N.  E.  298. 

The  rule  is  again  stated  as  follows:  ''A 
broker  acting  strictly  as  middleman  to  ef- 
fect a  purchase  and  sale  of  property  is  the 
common  agent  of  both  buyer  and  seller; 
otherwise  he  is  the  agent  of  the  party  orig- 
inally employing  him."     19  Cyc.  191. 

To  the  same  effect,  see  Rapalje,  Real 
Estate  Brokers,  §  2,  and  Gross,  Real  Estate 
Brokers,  §  141. 

The  Supreme  Court  of  the  United  States, 
in  Hooper  v.  California,  155  U.  S.  648,  39 
L.  ed.  297,  6  Inters.  Com.  Rep.  610,  15  Sup. 
Ct.  Rep.  207,  quoted  with  approval  a  text- 
writer's  delinition  of  "broker"  and  **prin- 
cipal"  as  follows:  'The  engagement  of  a 
broker  is  like  to  that  of  a  proxy,  a  factor, 
or  other  agent;  but  with  this  difference, 
that  the  broker,  being  employed  by  persons 
who  having  opposite  interests  to  manage, 
he  is,  as  it  were,  agent  both  for  the  one 
and  the  other  to  negotiate  the  commerce 
and  affair  in  which  he  concerns  himself. 
Tims,  liis  engagement  is  twofold,  and  con- 
sists in  being  faithful  to  all  the  parties  in 
the  execution  of  what  every  one  of  them 
intrusts  him  with.  And  his  power  is  not 
to  treat,  but  to  explain,  the  intentions  of 
both  parties,  and  to  negotiate  in  such  a 
manner  as  to  put  those  who  employ  him  in 
a  condition  to  treat  together  personally." 

The  duty  therefore  rests  upon  the  broker 
the  same  as  any  other  agent  to  make  dis- 
closure to  his  principal  of  the  terms  of  the 
negotiation,  so  that  the  principal  may  act 
Kdvisexily  in  determining  whether  or  not 
the  proposal  is  satisfactory.  A  broker  can 
undoubtedly  nrake  a  contract  whereby  he 
will  be  entitled  to  the  difference  between 
the  umount  of  the  price  tiie  seller  agrees  to 
accept  and  the  amount  the  purchaser  agrees 
to  pay,  regardless  of  what  the  amount  is. 
But  such  a  contract  must  be  plainly  ex- 
pressed in  order  to  relieve  the  broker  of 
the  duty  he  owes  to  his  principal  to  make 
full  disclosure  concerning  the  terms  of  the 
negotiation. 
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This  rule  is  very  aptly  stated  by  the 
Georgia  court  as  follows:  '*We  do  not 
mean  to  hold  that,  if  the  real  estate  brokers 
who  are  plailitiffa  in  this  case  had  alleged 
an  express  contract  that  if  they  should  pro- 
cure a  purchaser  for.  the  property  listed 
with  them,  they  might  have  as  compensa- 
tion for  their  services  all  that  they  might 
sell  the  property  for,  above  a  lixed  sum, 
they  would  not  be  entitled  to  such  excess 
as  compensation  for  their  services,  in  case 
they  procured  ^  purchaser.  But  where  the 
owner  agrees  with  brokers  lor  them  to  sell 
property  lor  a  named  amount  'net  to  him,' 
such  language  will  not  be  held  to  import 
by  implication  a  contract  to  allow  the 
brokers,  as  a  fee  or  profit,  all  of  the  pur- 
chase price  in  excess  of  the  sum  so  named.*' 
Matheney  v.  Godin,  130  Qa.  713,  61  S.  E. 
703. 


It  follows  tiierefore  that  appellee  is  not 
entitled  to  recover  the  profit  which  he 
claims  to  have  earned  by  the  sale.  If  ap- 
pellant, after  receiving  knowledge  of  the 
terms  of  the  sale,  had  accepted  the  price 
offered  and  consummated  the  sale,  she 
would  have  been  liable  to  appellee  for  at 
reasonable  compensation.  Boysen  v.  Rob- 
ertson, supra.  But  appellant  refused  to 
consummate  the  sale  after  she  ascertained 
the  true  conditions,  and  appellee  did  not 
ask  for  a  consummation  on  any  o^er  terms. 
Appellant  had  a  right  to  disregard  the 
trade  on  account  of  appellee's  unfaithful- 
ness, and  is  therefore  not  liable  to  him  for 
any  amount.  Featherston  ▼.  Trone,  supra; 
Little  V.  Phipps,  208  Mass.  381,  34  L.R.A. 
<N.8.)    1046,  94  N.  E.  260. 

The  judgment  of  the  Circuit  Court  is 
therefore  reversed,  and  the  cause  is  dis- 
missed. 


Annotation — Right  of  broker  to  recover  commissions  ^ere  owner  has 
refused  to  make  the  sale  for  a  price  otherwise  satisf actoryt  because 
of  broktf 's  misrepresentati<ms  as  to  oflFers  obtained. 


Generally,  as  to  real  estate  broker's 
commissions  as  affected  by  default  of 
principal  in  entering  into  or  carrying  out 
contract  with  purchaser,  see  note  to 
Brackenridge  v.  Claridge,  43  L.R.A.  593. 
And  as  to  right  of  broker  to  commissions 
where  he  procures  purchaser  at  price 
stated  by  his  principal,  but  on  slightly 
different  terms  in  regard  to  cash  or  time 
of  payment,  and  the  owner  refuses  to 
consummate  the  sale,  see  note  to  Jepsen 
V.  Marohn,  21  L.R.A.(N.S.)  935.  And, 
generally,  as  to  fraud  and  secret  deal- 
ings or  interest  of  real  estate  brokers 
as  affecting  their  commissions,  see  ex- 
tensive annotation  to  Leathers  v.  Can- 
field,  45  L.R.A.  33.  Many  other  con- 
crete questions  concerning  the  right  of  a 
broker  to  commissions  are  treated  in 
notes  referred  to  in  the  Indexes  to 
L.R.A.  Notes  under  the  title,  "Brokers." 

The  few  authorities  which  have  passed 
upon  the  question  presented  in  the  pres- 
ent annotation  seem  to  be  unanimous  to 
the  effect  that  a  broker  employed  to  sell 
property  is  entitled  to  no  compensation 
from  the  principal  if  he  conceals  or 
makes  misrepresentations  with  respect 
to  the  amounts  of  offers  for  the  prop- 
erty obtained  by  him,  by  reason  of  which 
the  principal  refuses  to  transfer  the 
property. 

This  was  the  role  applied  in  BEKmsTT 
V.  Thompson,  ante,  919,  it  being  held 
that  where  a  broker  employed  to  sell  cer- 
tain lands  without  agreement  as  to  com- 
missions obtained  a  purchaser  for  $750, 
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and  reported  that  he  could  sell  so  as  to 
net  the  principal  $500,  but  said  nothing* 
about  the  offer  of  $750  received  by  him, 
which  offer  of  $500  was  accepted,  the 
broker  could  recover  neither  the  $250 
difference  in  price,  nor  the  reasonable 
commission  to  which  he  would  have  been 
entitled  had  the  sale  been  consummated, 
the  principal  having  refused  to  convey 
after  receiving  knowledge  of  the  true 
terms  of  sale. 

And  the  rule  above  outlined  finds  di- 
rect support  in  BoUa  v.  Martin  (1914) 
187  DL  App.  266,  wherein  it  was  held 
that  where  a  broker  authorized  to  sell 
property  for  $1,600,  of  which  $75  was 
to  be  commission,  sold  same  for  $1,700, 
but  reported  to  his  principal  that  he  had 
sold  it  for  $1,600,  and  concealed  the  fact 
that  the  purchaser  was  his  wife,  but  the 
principal,  becoming  suspicious,  repudi- 
ated the  sale,  the  broker  could  not  re- 
cover a  commission. 

And  in  Braden  v.  Handles  (1905)  l28 
Iowa,  653,  105  N.  W.  195,  where  a  real 
estate  agent  who  was  to  have  as  commis- 
sion all  that  certain  property  sold  for 
over  $2,000  found  a  purchaser  who  was 
willing  to  pay  $2,100,  but  reported  to 
the  principal  that  the  purchaser  would 
not  pay  more  than  $2,000,  and  that  if 
he  closed  the  deal  he  should  have  some 
compensation,  whereupon  it  was  agreed 
that  he  would  be  paid  $20  upon  the  clos- 
ing of  same,  it  was  held  that  the  agent's 
fraud  in  procuring  the  agreement  for 
the  added  compensation  violated  the  en- 


ANXO.—BROKERS— COMMISSION— MISREPRESENTING  OFFER. 


023 


^ire  contract  so  as  to  prevent  recovery 
of  commissions  for  services  rendered  in 
procaring  a  purchaser,  the  principal  hav- 
ing repudiated  the  agreement,  and  hav- 
ing refused  to  convey  the  land  there- 
under. In  reaching  this  conclusion  the 
court  stated  the  rule  as  follows:  ^An 
agent  owes  his  principal  the  utmost 
good  faith,  and  if  he  fraudulently  and 
falsely  misrepresents  the  situation  for 
the  purpose  of  increasing  his  compensa- 
tion and  securing  a  more  advantasreous 
contract  for  himself,  he  cannot  recover 
anything  thereunder." 

So,  in  Murphy  v.  Earle  (1912)  —  Tex. 
Civ.  App.  — ,  160  S.  W.  486,  where  an 
agent  employed  to  sell  land  at  $40  per 
acre  for  a  10  per  cent  commission  pro- 
cured a  purchaser  at  that  price,  but  in- 
duced the  principal  to  -execute  a  contract 
in  favor  of  a  third  person  at  $20  per 
acre,  who  was  to  convey  to  the  real  pur- 
chaser, by  fraudulently  concealing  the 
offer  of  $40,  and  representing  that  only 
$20  per  acre  could  be  obtained,  it  was 
held  that  the  agent  could  not  maintain 
an  action  based  on  the  owner's  failure 
to  perform  the  contract  of  sale,  he  hav- 
ing refused  to  carry  out  the  contract 
after  discovering  the  true  facts. 

And  again  in  Gardozo  v.  Middle  At- 
lantic Immigration  Co.  (1914)  116  Va. 
342,  82  S.  E.  80,  it  was  held  that  com- 
missions for  having  procured  a  pur- 
chaser for  real  estate  could  not  be  re- 
covered where  the  broker  had  not  dealt 
fairly  with  the  principal,  and  because 
of  this  the  sale  was  not  completed.  In 
this  case  the  broker  had  a  contract  with 
defendant  to  sell  a  farm  upon  a  10  per- 
cent commission,  and  procured  a  pur- 
chaser for  $13,000,  and  entered  into  a 
contract  with  him  on  that  basis.  The 
broker  notified  defendant  that  he  had  a 
purchaser,  and  asked  if  he  would  take 
$8,500,  and,  upon  his  refusal,  asked  if 
he  would  take  $10,500  net,  which  latter 
offer  was  accepted  in  ignorance  of  the 
contract  of  sale  for  $13,000,  by  reason  of 
which  the  broker's  commissions  were  in- 
creased from  $1,300  to  $2,600.  In  addi- 
tion to  the  mentioned  concealment,  it 
also  was  not  positively  denied  that  the 
plaintiff  had  led  defendant  to  believe 
that  he  was  getting  only  $11,000  for  the 
property.  And  in  holding  that  such  con- 
duct constituted  unfair  dealing  and  pre- 
cluded the  broker  from  recovering  com- 
nus;sion3  in  an  action  based  on  the 
ground  that  the  sale  was  not  completed 
because  of  the  fault  of  defendant,  the 
following  controlling  principles  were 
stated:  "A  broker  or  agent  who  under- 
takes to  procure  a  purchaser  of  property 
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placed  with  him  for  sale  is  required  to 
act  in  good  faith  in  presenting  to  his 
principal  a  purchaser.  It  is  the  duty  of 
the  agent  to  place  his  principal  in  full 
possession  of  the  facts  bearing  upon  his 
personal  interest  and  relations  to  the 
subject  and  toward  the  prospective  pur- 
chaser. It  is  not  enough  for  the  broker 
or  agent  to  say  that  he  thought  his  prin- 
cipal was  advised  as  to  all  the  facts,  nor 
is  it  sufficient  if  he  be  able  to  point  out 
circumstances  from  which  an  inference 
might  be  drawn  that  the  principal  knew 
or  had  means  of  knowledge.    It  may  be 

1  true  that  the  principal  has  suffered  no  in- 
jury by  reason  of  his  ignorance  of  the 

;  facts,  but  the  law  makes  no  such  inquiry. 

I  In  order  to  remove  temptation  from  the 
path  of  agents,  as  far  as  can  be  done,  it 
stamps,  from  motives  of  public  policy, 
all  such  dealings  with  the  seal  of  its 
condemnation.  Loyalty  to  his  trust  is 
the  most  important  duty  which  the  agent 
owes  to  his  principal.  Reliance  upon  his 
integrity,  fidelity,  and  ability  is  the  main 
consideration  in  the  selection  of  agents, 
and  so  careful  is  the  law  in  guarding  this 
jKduiiiary  relation  that  it  will  not  allow 
an  agent  to  act  for  himself  and  his  prin- 
cipal, nor  to  act  for  two  principals  on 
the  -opposite  side  in  the  same  transac- 
tion." 

And  in  Taylor  v.  Godbold  (1905)  76 
Ark.  395,  88  S.  W.  959  (referred  to  in 
Bennett  v.  Thompson,  ante,  919),  where 
an  owner  of  cotton  seed  quoted  same  to 
a  broker  at  $14  per  ton,  and  the  broker 
obtained  a  purchaser  at  $15,  but  did  not 
inform  his  principal  of  the  price  offered, 
it  was  held  that  the  broker,  upon  the 
refusal  of  the  principal  to  consummate 
the  sale  at  $14  per  ton,  could  not  recover 
a  commission  on  the  alleged  sale,  the 
court  saying  that  "it  is  xmquestionably 
good  law,  as  well  as  good  morals,  that 
the  unfaithful  broker  who  seeks  a  profit 
from  the  transaction  other  than  the  com- 
mission for  his  brokerage  could  not  re- 
cover of  his  principal  for  any  commis- 
sions." 

And  the  same  principle  was  laid  down 
in  Humphrey-Gibson  v.  Robinson  (1904) 
134  N.  C.  432,  46  S.  E.  953,  wherein  the 
owner  of  $12,000  in  notes  employed 
brokers  to  invest  same  in  real  estate, 
who  thereupon  procured  an  offer  of  cer- 
tain lands  for  $10,155,  which  were 
offered  to  the  principal  for  $12,300,  the 
actual  price  to  be  paid  for  the  land  not 
being  disclosed.  The  principal  failed  to 
comply  with  the  contract  calling  for 
$12,300,  and  it  was  held  that  the  brokers 
could  not  recover  damages  for  such  fail- 
ure, the  court  saying  that  it  was  their* 
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duty  as  agents  ^Ho  communicate  to  their 
principal  all  the  facts  known  to  them 
and  which  were  material  to  the  transac- 
tion, and  they  will  not  be  permitted  to 
benefit  either  directly  or  indirectly  by 
any  dealing  conducted  in  her  name  in 
which  this  was  not  done.  The  principal 
reposes  trust  and  confidence  in  the  agent, 
and  the  latter  owes  in  return  the  duty  to 
his  principal  of  being  faithful  in  all 
things,  and  he  must  at  all  times  and  in 
all  circumstances  put  his  principal's  ad- 
vantage above  his  own.  This  relation  in- 
volves the  duty  of  carefully  guarding 
the  interests  of  the  principal  and  report- 
ing to  him  all  material  matters  which 
may  come  to  the  agent's  knowledge. 
The  principle  is  of  universal  application 
that  an  agent  or  trustee,  undertaking  a 
special  business  for  another,  cannot,  on 
the  subject  of  that   trust,   act  for  his 


benefit  to  the  injury  of  the  prineipaL 
.  .  .  We  think  it  is  well  settled  that 
a  broker  cannot  recover  his  commissions, 
and  certainly  not  damages  in  the  place 
of  them,  if  he  has  failed  in  any  respect 
to  make  a  full  disclosure  of  the  material 
facts  to  his  principal,  nor  if  the  latter 
is  prejudiced  thereby." 

Another  case  of  interest  is  Martin  v. 
Bliss  (1890)  67  Hun,  157, 10  N.  Y.  Supp. 
886,  affirmed  without  opinion  in  (1892) 
132  N.  Y.  651,  30  N.  E.  866,  wherein  it 
was  held  that  a  broker  employed  to  sell 
real  estate  for  $50,000,  who  attempted  to 
induce  his  principal  to  sell  at  a  less  sum, 
although  such  price  had  already  been 
accepted  by  a  proposed  purchaser,  could 
not  recover  any  commission  for  his  serv- 
ices, the  principal  having  refused  to  com- 
plete the  contract.  G.  J.  C. 
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GREEN  WALD  &  CHAMPENOIS. 

(104  Miss.  417,  61   So.  426.) 

Commerce  -^  interference   by   state  — 
|)enalty  for  failure  to  settle  claim. 

1.  A  penalty  imposed  by  a  state  upon  a 
carrier  for  failure  promptly  to  settle  a 
claim  for  injury  to  property  in  its  posses- 
sion  for  transportation  is  not  invalid  as  an 
interference  with  interstate  commerce. 
For  other  cases,  see  Commeroe,  II.  c,  in  Dig. 

1-02  N.  8. 

Courts    — -   Jurisdiction    ~   amount    in- 
volved —  statutory  penalty. 

2.  The  amount  of  the  statutory  penalty 
for  failure  to  settle  a  claim  for  injury  to 
property  in  possession  of  a  carrier  for 
transportation,  which  is  included  in  the 
complaint  against  the  carrier  for  damages, 
should  be  considered  in  determining  wheth- 
er the  suit  involves  a  sum  within  the  juris- 
diction of  the  courts  in  which  it  is  brought. 
For  other  caseSf  see  Courts,  II.  a,  S,  in  Dig. 

1-52  N.  8. 

Appeal  —  failure  of  Jury  to  assess  dam* 
ikgcH  —   ansesMinent   by   court. 

3.  The  entry  of  judgment  for  the  amount 
demanded  in  the  petition  upon  a  verdict 
merely  finding  for  plaintiff,  without  naming 
the  amount  of  damages,  is  not  reversible 
error  if,  from  the  evidence,  it  appears  that 

Note.  —As  to  constitutionality  of  stat- 
ute imposing  penalty  or  added  liability  for 
failure  of  railroad  or  carrier  to  pay  claim, 
see  annotation  following  this  case,  post,  926. 
1-..R.A.1917B. 


a  new  trial  would  result  in  a  verdict  for 
that  sum. 

For  other  cases,  see  Appeal  and  Error,  VIl. 
tn,  8,  in  Dig.  1-62  A\  8. 

(March  31,  1913.) 

APPEAL  by  defendant  Mobile  &  Ohio 
Railroad  Company  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  County  in 
plaintiff's  favor  in  an  action  brou^^bt  to  re- 
cover damages  for  injury  to  property  while 
in  defendant's  possession  for  transportation, 
and  to  recover  the  amount  of  the  statutorv 
penalty  for  failure  to  promptly  settle  tho 
claim.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baskin  ft  Wilbourn  for  appel- 
lant. 

Messrs.  Fewell  &  Cameron  for  appellee. 

Cook,  J.,  delivered  the  opinion  of  the 
court : 

Appellees  obtained  judgment  for  $215 
against  appellant  for  damages  to  a  mule  oc- 
curring in  its  transportation  from  Tupelo 
to  Meridan.  The  suit  was  filed  against  the 
Mobile  &  Ohio  Railroad  Company  and  the 
St.  Louis  &  San  Francisco  Railroad  Com- 
pany, jointly,  for  actual  damages  to  the 
mule,  $190,  and  for  $25  damages  for  the 
failure  of  the  railroad  company  to  settle 
the  claim  for  damages  within  the  time  pre- 
scribed by  chapter  196  of  the  Laws  of  1008. 

To  this  declaration  a  demurrer  was  inter- 
posed, upon  the  grounds:  (a)  The  circuit 
court  was  without  jurisdiction,  because  the 
suit  was  for  less  than  $200;  (b)  that  chap- 
ter 196  of  the  Laws  of  1908  is  in  violation 
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of  the  interstate  commerce  clause  of  the  na- 
tional Constitution.  This  demurrer  was 
overruled. 

The  verdict  of  the  jury  was  as  follows: 
We,  the  jury,  decide  for  plaintiff  against 
the  Mobile  &  Ohio  R.  R.  Co."  Upon  this 
▼erdict  the  court  entered  a  judgment  against 
appellant  for  $215. 

Appellant  says  that  the  judgment  should 
be  reversed  for  two  reasons,  viz.:  Because 
the  court  erred  in  overruling  its  demurrer; 
and  because  the  court  erred  in  entering  the 
judgment  for  $215  on  the  verdict  of  the  jury, 
the  jury  having  failed  therein  to  assess  the 
damages  to  be  recovered  by  plaintiff. 

We  will  consider  the  constitutional  ques- 
tion first.  Appellant  cites  two  cases  decid- 
ed by  this  court  to  support  its  contention 
that  chapter  196  of  the  Laws  of  1908,  pre- 
scribing a  penalty  of  $25  to  be  recovered  by 
shippers  from  railroads  that  fail  to  settle 
claims  for  damages  to  freight  within  the 
prescribed  limits,  is  void  as  an  attempt  to 
regulate  commerce  between  the  states.  The 
first  case  is  Alexander  v.  Western  U.  Teleg. 
Co.  66  Miss.  162,  3  L.R.A.  71,  14  Am.  St. 
Hep.  556,  5  So.  397,  and  the  second  is  Marsh- 
all V.  Western  U.  Teleg.  Co.  79  Miss.  154, 
89  Am.  St.  Rep.  585,  27  So.  014. 

In  Alexander  v.  Western  U.  Teleg.  Co. 
it  is  decided  that  the  statutory  penalty  can- 
not be  recovered  for  a  failure  to  deliver  a 
telegram  sent  from  Starkville,  Mississippi, 
to  Chattanooga,  Tennessee.  We  think  this 
decision  correctly  announcei  the  law.  It  is 
undoubtedly  true  that  the  penal  statutes  of 
a  state  can  have  no  extraterritorial  effect. 
The  state  cannot  penalize  an  omission  of 
duty  occurring  wholly  within  another  juris- 
diction. In  Marshall  v.  Western  U.  Teleg. 
Co.  the  question  here  involved  is  not  decided 
at  all,  because  the  court  said  that  the  stat- 
ute did  not  penalize  delays  in  the  transmis- 
sion of  telegrams. 

It  is  certain  that  this  court  in  neither  of 
the  cases  cited  has  said  anything  tending 
to  support  appellant's  contention.  In  Mar- 
shall v.  Western  U.  Teleg.  Co.  supra,  Judge 
Whitfield  cites  and  comments  upon  Western 
U.  Teleg.  Co.  v.  James,  162  U.  S.  650,  40  L. 
ed.  1105,  16  Sup.  Ct.  Rep.  934,  which  case 
is  directly  in  opposition  to  appellant's  view 
of  the  law. 

The  Supreme  Court  of  the  United  States, 
in  Western  U.  Teleg.  Co.  v.  Crovo,  220  U. 
S.  364,  55  L.  ed.  498,  31  Sup.  Ct.  Rep.  399, 
decided  April  3,  1911,  puts  this  question  en- 
tirely at  rest.  In  that  case  Judge  Lurton 
states  the  question  decided  in  this  way: 
"The  only  question  for  decision  is  whether 
a  statute  of  the  state  of  Virginia,  which  im- 
poses a  penalty  for  the  failure  to  transmit 
a  despatch  received  at  an  office  of  the  com- 
pany in  the  state  for  transmission  to  a  per- 
L.R.A.1917B. 


son  in  another  state,  is  a  valid  exercise  of 
the  power  of  the  state;  the  delay  occurring 
in  the  state."  After  reviewing  other  cases 
decided  by  that  court,  Judge  Lurton  an- 
nounces the  court's  opinion  upon  the  valid- 
ity of  a  state  statute  penalizing  a  failure  to 
transmit  a  message  sent  from  one  state  to 
be  delivered  in  another  state,  as  follows: 
'*The  requirement  of  the  Virginia  statute  as 
here  applied  is  a  valid  exercise  of  the  power 
of  the  state,  in  the  absence  of  legislation  by 
Congress.  It  is  neither  a  regulation  of,  nor 
a  hindrance  to,  interstate  commerce,  but  i^ 
in  aid  of  that  commerce." 

It  will  be  observed  that  Judge  Whitfield, 
when  he  said  in  Marshall  v.  Western  U. 
Teleg.  Co.  79  Miss.  161,  89  Am.  St.  Rep 
585,  27  So.  615:  "We  also  think  it  fairly 
deducible  from  both  cases  that  a  state  stat- 
ute imposing  a  penalty  for  delay  in  the 
transmission  of  the  message  over  the  wires 
from  one  state  to  another  state  would  be  an 
interference  with  interstate  commerce  with- 
in the  meaning  of  the  Federal  Constitution 
(§  8  of  article  1),"  interpreted  the  decisions 
of  the  United  States  Supreme  Court  dif- 
ferently from  that  court's  subsequent  inter- 
pretation thereof  in  Western  U.  Teleg.  Co. 
V.  Crovo,  sup]*a. 

It  is  idle  to  discuss  the  relative  value  of 
the  decisions  of  this  court  and  the  decisions 
of  the  Supreme  Court  of  the  United  States 
upon  questions  involving  the  interpretation 
of  the  national  Constitution,  as,  right  or 
wrong,  we  are  bound  by  the  decisions  of  the 
latter  tribunal.  So  we  conclude  that  the 
court  below  did  not  err  in  overruling  the  de- 
murrer challenging  the  validity  of  chapter 
196  of  the  Laws  of  1908. 

Coming,  now,  to  the  first  ground  of  de- 
murrer, that  the  circuit  court  was  without 
jurisdiction  to  try  the  case.  The  deelfira^ 
tion  demands  judgment  for  actual  damages 
and  for  the  penalty  of  $25,  making  in  all 
$215.  It  is  contended  that  the  amount 
which  controls  the  jurisdiction  of  the  court 
is  the  actual  damages  inflicted  upon  tlie 
mule,  and  that  the  penalty  is  a  mere  inci- 
dent to  the  suit,  like  interest  and  costs.  In 
the  many  cases  touching  the  jurisdiction  of 
the  justice  of  the  peace  and  circuit  courts, 
in  none  do  we  find  any  aid  in  the  solution 
of  this  question.  The  precise  point  seems 
never  to  have  been  raised ;  if  so,  the  case  has 
not  been  called  to  our  attention,  and  we  have 
found  no  such  case.  The  penalty  inflicted 
by  the  statute  does  not  depend  upon  the 
railroad's  contract  to  transport  the  freight. 
The  railroad  may  be  ever  so  derelict  in  its 
duties  and  grossly  unmindful  of  its  contrac- 
tual obligations,  and  still  the  penalty  does 
not  follow.  For  the  negligent  loss  of,  or 
damage  to,  freight,  the  company  is  responsi- 
ble: but  this  alone  forms  no  basis  for  the 
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recovery  of  the  statutory  penalty.  The  pen- 
alty arises  from  the  failure  and  refusal  to 
settle  the  claim  for  damages;  and  this  must 
be  disclosed  and  proven  independently  be- 
fore the  penalty  may  be  recoverable.  There 
must  be  a  claim  made,  it  is  true;  but  the 
settlement  of  the  claim  does  not  necessarily 
defeat  the  right  to  recover  the  penalty. 

"\^Tiile  the  recovery  of  the  penalty  depends 
upon  the  right  to  recover  actual  damages, 
yet  it  is  not  necessary  that  suit  be  brought 
for  actual  damages  before  a  suit  is  main- 
tainable for  the  penalty.  The  railroad  com- 
pany may  have  paid  the  claim  after  the 
time  limit  had  expired,  but  this  would  not 
defeat  the  right  to  recover  the  penalty.  We 
decide  that  the  circuit  court  was  the  proper 
court  in  which  to  bring  this  suit,  the  amount 
of  demand  being  in  excess  of  $200. 

The  jury,  by  its  verdict,  merely  found 
against  appellant,  but  did  not  find  the  dam- 
ages of  the  plaintiff.  Upon  this  state  of  the 
record,  the  court  rendered  judgment  for  the 
full  amount  declared.  This  is  assigned  as 
error,  and  it  is  earnestly  urged  that  for  this 
error  the  judgment  must  be  reversed,  and 
the  cause  remanded,  if  for  no  other  reason, 


because  there  was  a  conflict  in  the  evidence 
upon  the  quantum  of  damages.  We  have 
given  very  careful  consideration  to  the  evi- 
dence disclosed  by  the  record,  and,  properly 
understood  and  interpreted,  we  believe  that 
there  is  no  real  conflict  in  the  evidence.  A 
casual  reading  of  the  testimony  of  the  vet- 
erinary surgeon  would  disclose  an  apparent 
conflict  between  him  and  the  other  witnesses 
with  reference  to  the  value  of  the  animal 
after  the  injury;  but  a  more  careful  read- 
ing has  convinced  us  that  his  opinion  of  val- 
ue  was  mere  vague  conjecture,  or  estimation, 
and  could  have  no  weight  with  the  jury.  If 
the  case  sliould  be  reversed,  the  question  of 
the  amount  of  damages  alone  would  be  sub- 
mitted to  the  jury,  and,  as  we  believe  from 
the  record  that  the  finding  would  necessar- 
ily correspond  with  the  amount  for  whicli 
judgment  was  given,  we  are  of  opinion  t^hat 
a  reversal  would  be  unwarranted. 
Affirmed. 

Writ  of  error  dismissed  by  the  Supreme 
Court  of  the  United  states,  under  agreement 
of  the  parties  August  17,  1914,  235  U.  S. 
717,  59  L.  ed.  438,  35  Sup.  Ct.  Rep.  197. 


Annotation— ConstituticMiaUly  of  statute  imposing  penalty  or  added 
liability  for  failure  of  railroad  or  carrier  to  pay  claim* 


This  note  is  supplemental  to  the  two 
notes  in  42  L.R.A.(N.S.)  102  and  106, 
w^here  the  earlier  cases  are  collected. 

The  question  of  validity  of  provision 
for  attorney's  fee  is  excluded,  as  it  is 
treated  in  the  notes  to  Builders'  Supply 
Depot  v.  O'Connor,  17  L.R.A.(N.S.)  910, 
and  Missouri,  EL  &  T.  R.  Co.  v.  Harris, 
L,R.A.1915E,  943. 

Sti^tuies  mffeotime  oarrier  as  luoli. 

Supplementing  note  in  42  L.R.A.(N.S.) 
106. 

~as     interferemoe     with     imteratate 
oomnieroe. 

It  seems  to  be  generally  considered 
that  state  statutes  of  this  character  as 
regards  interstate  shipments  have  been 
superseded  since  the  so-called  "Carmack 
amendment  of  1906,"  and  that  this  effect 
is  to  be  given  to  the  decision  in  the  Yarn- 
ville  Case  (U.  S.)  infra,  in  1915.  Under 
this  view  the  case  of  Mobile  &  0.  R.  Co. 
V.  Green WALD,  ante,  924,  is  no  longer  au- 
thority. 

It  was  provided  in  such  Carmaek 
amendment:  "That  any  common  carrier, 
railroad,  or  transportation  company  re- 
ceiving property  for  transportation  from 
a  point  in  one  state  to  a  point  in  an- 
other state  shall  issue  a  receipt  or  bill 

of  lading  therefor,  and  shall  be  liable  to 
L.R.A.1917B. 


the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to 
which  such  property  may  be  delivered,  or 
over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  oom- 
pany  from  the  liability  hereby  imposed; 
Provided,  That  nothing  in  this  section 
shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing 
law. 

"That  the  common  carrier,  railroad,  or 
transportation  company  issuing  such  re* 
ceipt  or  bill  of  lading  shall  be  entitled 
to  recover  from  the  common  carrier,  rail- 
road, or  transportation  company  on 
whose  line  the  loss,  damage,  or  injury 
shall  have  been  sustained  the  amount  of 
such  loss,  damage,  or  injury  as  it  may  be 
required  to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by  any  re- 
ceipt, judgment,  or  transcript  thereof." 

It  was  held  in  Charleston  &  W.  C.  R. 
Co.  V.  Vamville  Furniture  Co.  (1915) 
237  U.  S.  597,  59  L.  ed.  1137,  35  Sup.  Ct. 
Rep.  715,  Ann.  Cas.  1916D,  333,  reversing 
(1913)  98  S.  0.  63,  79  S.  E.  700,  a  case 
where  it  did  not  appear  where  the  loss 
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occurred^  that  Congress  has  so  far  taken 
over  the  subject  of  a  carrier's  liability 
for  loss  or  damage  to  interstate  ship- 
ments by  the  act  of  June  18,  1910  (36 
Stat,  at  L.  539,  chap.  309,  Comp.  Stat. 
1913,  §  8563),  and  the  act  of  June  29, 
1906,  known  as  the  "Carmack  amend- 
ment'' (34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1913,  §  8563),  amending  re- 
spectively §§  1  and  20  of  the  act  of 
February  4,  1887  (24  Stat,  at  L.  386, 
chap.  104),  as  to  invalidate  the  provi- 
sions of  S.  C.  Civ.  Code  1912,  §  2573,  in 
so  far  as  they  n^ay  subject  a  terminal 
carrier  to  the  prescribed  penalty  of  $50 
for  failure  to  pay  promptly  a  claim  for 
damages  to  an  interstate  shipment,  no 
matter  where  the  loss  occurred,  unless 
the  carrier  proves  that  the  shipment 
never  came  into  its  possession,  or  suc- 
ceeds, within  the  forty  days  allowed,  in 
shifting  the  loss  by  giving  notice  as  to 
when,  where,  and  by  which  carrier  the 
property  was  damaged,  or  by  showing 
that  it  used  due  diligence,  but  was  un- 
able to  discover  where  the  damage  oc- 
curred; nor  is  the  statute  saved  by  call- 
ing it  an  exercise  of  the  police  power, 
nor  by  the  proviso  in  the  act  of  June  29, 
1906,  saving  the  rights  of  holders  of  bills 
of  lading  under  existing  law.  The  court 
said,  inter  alia:  "As  was  said  in  Missouri, 
K.  &  T.  R.  Co.  V.  Harris  (1914)  234  U.  S. 
412,  420,  58  L.  ed.  1377,  1382,  L.R.A. 
1915E,  942,  34  Sup.  Ct.  Rep.  790,  the  re- 
sult of  many  recent  cases  there  cited, 
beginning  with  Adams  Exp.  Co.  v.  Cron- 
inger  (1913)  226  U.  8.  491,  57  L.  ed.  314, 
44  L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep. 
148,  and  coming  down  through  Boston  Sc 
M.  R.  Co.  V.  Hooker  (1914)  233  U.  8. 
97,  58  L.  ed.  868,  L.R.A.1915B,  460,  34 
Sup.  Ct.  Rep.  526,  Ann.  Caa.  1915D,  598, 
is  that  ^he  special  r^nlations  and  poli- 
cies of  particular  states  upon  the  8ubj«ict 
of  the  carrier's  liability  for  loss  or  dam- 
age to  interstate  shipments,  and  the  con- 
tracts of  carriers  with  respect  tbemto, 
have  been  superseded.'  It  is  true  that 
in  that  case  the  inclusion  of  the  attor- 
ney's fee,  not  exceeding  $20,  in  the  costs 
upon  judgments  for  certain  small  claims, 
was  upheld,  although  incidentally  includ- 
ing some  claims  arising  out  of  interstate 
commerce.  But,  apart  from  the  effect 
being  only  incidental,  the  ground  relied 
upon  was  that  the  statute  did  not  ^in 
any  wise  enlarge  .  .  .  the  responsi- 
bility of  the  carricar'  for  loss,  or  *at  all 
affect  the  ground  of  recovery,  or  the 
measure  of  recovery'  (pp.  420,  422)." 
The  court  points  out  that  the  claims  dealt 
with  in  Atlantic  Coast  Line  R.  Co.  v. 
Mazursky  (1910)  216  V.  8. 122,  54  L.  ed. 
L.R.A.1917B. 


411,  30  Sup*  Ct  Rep.  378,  cited  in  the 
earlier  note  in  42  L.R*A.(K.S.)  107,  arose 
before  the  date  of  the  Carmack  amend- 
ment. 

Upon  the  authority  of  the  foregoing 
Varnville  Case,  it  has  been  held  that 
state  statutes  imposing  a  penalty  for 
failure  to  pay  claims  within  a  specified 
time  do  not  relate  to  interstate  ship- 
ments. Farmers  Elevator  Co.  v.  Great 
Northern  R.  Co.  (1915)  131  Minn.  152, 
154  N.  W.  954 ;  Blalock  Hardware  Co.  v. 
Seaboard  Air  Line  R.  Co,  (1915)  170 
N.  0.  395,  P.U.R.1916A,  1051,  86  S.  E. 
1025;  J.  S.  Pinkussohn  Cigar  Co.  v. 
Clyde  S.  S.  Co.  (1915)  101  S.'  0.  429,  85 
S.  E,  1060;  Trakas  v.  Southern  R.  Co. 
(1915)  102  S.  0.  211,  86  S.  E.  492. 

In  the  Minnesota  case  the  claim  was 
for  part  of  the  goods  lost  in  transit, 
shipped  from  without  the  state  to  within 
the  state,  the  defendant  being  the  carrier 
throughout  the  journey;  in  the  North 
Carolina  case  the  claim  was  for  over- 
charge on  the  entire  journey,  against 
the  terminal  carrier,  whose  carriage  was 
entirely  within  the  state,  on  a  shipment 
from  without  the  state.  As  to  the  South 
Carolina  cases  it  is  sufficient  to  refer  to 
the  view  taken  by  the  state  court  of  the 
United  States  Supreme  Court  decision  in 
the  Varnville  Case.  In  the  Pinkussohn 
Case  (1915)  101  8.  C.  429,  85  S.  E.  1060, 
the  South  Carolina  court  said:  "Since 
the  decision  of  this  case  on  circuit,  the 
decision  of  this  court  in  Varnville  Furni- 
ture Co.  V.  Charleston  &  W.  C.  R.  Co. 
(1913)  98  8.  0.  63,  79  S.  E.  790,  affirming 
the  constitutionality  of  the  statute  under 
which  the  penalty  of  $50  was  recovered 
in  this  case,  has  been  reversed  by  the 
Federal  Supreme  Court,  which  holds  that 
the  statute  is  unconstitutional  and  void 
as  applied  to  interstate  commerce.  (1915) 
237  U.  8.  597,  59  L.  ed.  1137,  35  Sup. 
Ct.  Rep.  715,  Ann.  Cas.  1916D,  333,  100 
S,  C.  229a.  The  penalty  must,  therefore, 
be  remitted."  And  in  the  Trakas  Case 
(1915)  102  8.  C.  211,  86  S.  E.  492,  it  was 
said :  **We  think  the  judgment  of  the  cir- 
cuit court  must  be  affirmed,  except  as  to 
so  much  of  it  as  allows  the  penalty. 
The  final  arbiter  of  that  question  has, 
since  the  trial  on  circuit,  outlawed  our 
penal  statute  in  those  shipments  which 
move  from  one  state  to  another;  and 
'  this  is  one  of  that  sort." 

These  recent  decisions  in  North  Caro- 
lina and  South  Carolina  dispose  of  the 
authority  of  the  earlier  cases  of  Thurs- 
ton V.  Southern  R.  Co.  (1914)  165  N.  0. 
598,  81  S.  E.  785 ;  Macon  County  Supply 
Co.  V.  Talluloh  Falls  R.  Co.  (1914)  166 
N.  0.  82,  82  S.  E.  13 ;  Du  Pre  v.  Cohim- 
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bia,  N.  &  L.  R.  Co.  (1912)  98  S.  0.  468, 
79  S.  E.  310;  Stukes  v.  Southern  Exp. 
Co.  (1913)  96  S.  E.  383,  80  S.  E.  612. 

In  Morphis  v.  Southern  Exp.  Co. 
(1914)  167  N.  0.  139,  83  S.  E.  1,  decided 
before  the  Varnville  Case,  it  was  held 
that  a  state  statute  imposing  a  penalty 
on  common  carriers  for  failure  to  pay 
claims  for  damages  no  longer  applied  to 
interstate  shipments,  since  "the  Inter- 
state Commerce  Commission,  acting  un- 
der the  authority  conferred  by  Congress, 
adopted  a  rule  on  24  July,  1913,  to  be 
effective  1  February,  1914,  applicable  to 
common  carriers,  providing  that  *in  the 
event  of  a  claim  being  made  in  writing, 
the  company  shall  immediately  acknowl- 
edge its  receipt,  and  shall,  within  six 
months  of  the  date  thereof,  notify  the 
claimant  in  writing  of  the  disposition 
made  thereof.  Claims  for  personal  loss 
or  damage  shall  be  given  equally  prompt 
disposition.' " 

Prior  to  the  Varnville  Case  it  had  been 
held  in  South  Carolina  that  an  action  by 
the  shipper  of  goods  from  South  Caro- 
lina to  North  Dakota  against  the  initial 
carrier,  to  recover  the  penalty  of  $50 
provided  by  the  state  statute  of  1910  (26 
Stat,  at  L.  717),  for  failure  to  pay  the 
loss  or  damage  or  trace  the  property  and 
inform  the  person  interested  when, 
where,  and  by  which  carrier  the  said 
property  was  lost,  damaged,  or  destroyed, 
within  forty  days,  could  not  be  sus- 
tained, as  the  "Carmack  amendment"  of 
1906  controlled  the  matter.  Meetze  v. 
Southern  Exp.  Co,  (1912)  91  S.  0.  379, 
74  S.  E.  823. 

(In  this  connection  reference  may  be 
made  to  Wichman  v.  Atlantic  Coast  Line 
R.  Co.  (1915)  100  S.  C.  138,  84  S.  E. 
420,  where,  after  a  carriage  from  Illinois 
to  Charleston,  South  Carolina,  was  com- 
pleted, the  defendant  tortiously  took  the 
property  from  the  carrier  and  forwarded 
it  to  TVaterboro,  South  Carolina,  and  re- 
fused to  deliver  it  except  in  paj^ment  of 
the  additional  cost  of  transportation 
from  Charleston  to  Waterboro;  and  it 
was  held  that  the  plaintiff  was  entitled  to 
recover  the  overcharge  and  penalty  for 
failure  to  pay  the  claim  within  forty 
days.) 

—  other  ooBstitvtional  questioms. 

As  pointed  out  in  the  note  in  42  L.R.A. 
(N.S.)  106,  statutes  imposing  a  penalty 
for  delay  in  payment  ought  to  be  limited 
to  cases  where  the  recovery  equals  or  ex- 
ceeds the  amount  of  the  claim  which  the 
carrier  failed  to  pay.  With  this  limita- 
tion,  such   statutes   imposing  moderate 

penalties  have  been  generally  approved. 
L.R.A.1017B. 


Thus,  a  statute  imposing  upon  a  com- 
mon carrier  a  penalty  of  $25  for  the 
failure  to  settle  and  adjust  within  sixty 
days  a  claim  against  it,  and  imposing  a 
like  penalty  upon  a  person  presenting  a 
fraudulent  claim,  no  penalty  to  be  re- 
covered unless  the  claimant  recovers  the 
full  amount  claimed  by  him,  is  not 
against  due  process  of  law;  nor  does  it 
deny  to  the  carrier  the  equal  protection 
of  the  law;  nor  is  it  unconstitutional 
as  class  legislation.  Riskin  v.  Great 
Northern  R.  Co.  (1914)  126  Minn.  138, 
147  N.  W.  960,  Ann.  Cas.  1915D,  823. 

So,  a  statute  is  not  against  due  process 
of  law  which  provides  for  a  penalty  of 
$50  for  failure  of  a  common  carrier  to 
adjust  and  pay  within  a  time  named 
every  claim  for  loss  or  damage  to  prop- 
erty or  overcharge  for  freight,  "provid- 
ed, that  unless  such  claimant  shall  in 
such  action  recover  the  full  amount 
claimed,  no  penalty  shall  be  recovered, 
but  the  recovery  shall  be  limited  to  the 
actual  loss  or  damage  or  overchange, 
with  interest  thereon  from  the  date  of 
filing  said  claim;"  nor  does  such  a  stat- 
ute infringe  the  constitutional  provision 
that  "no  person  shall  be  deprived  o£  the 
right  to  prosecute  or  defend  his  own 
cause  in  any  of  the  courts  of  this  state 
in  person,  by  attorney  or  both."  South- 
em  R.  Co.  V.  Lowe  (1913)  139  Ga.  362, 
77  S.  E.  44;  but  the  judgment  for  the 
plaintiff  was  reversed  on  another  ground. 

A  statute  requiring  a  common  carrier 
to  furnish  cars,  etc.,  and  providing  that 
on  failure  to  pay  damages  within  thirty 
days  after  notice,  double  damages  and 
attorney's  fee  may  be  recovered,  is  not 
unconstitutional  in  that  the  title  of  the 
act  did  not  permit  the  provision  giving 
the  right  to  recover  double  damages 
when  such  right  ia  not  placed  "within 
the  control  of  the  board  of  railroad  com- 
missioners,"— the  title  beii^:  "An  Act 
to  Regulate  Common  Carriers  and  to  De- 
fine the  Powers  and  Duties  of  the  Board 
of  Railroad  Commissioners  of  the  State 
of  South  Dakota  in  Relation  Thereto, 
and  Imposing  Penalties  for  the  Viola- 
tion of  the  Provisions  of  This  Act." 
Dunlap  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1913)  32  S.  D.  581,  144  N.  W.  226. 

It  has  been  held  in  North  Carolina 
that  it  was  not  contrary  to  due  process 
of  law  to  enable  a  plaintiff  to  recover  the 
penalty  for  failure  to  pay  a  elaim  for  a 
charge  in  excess  of  its  printed  tariff, 
even  if  bis  demand  or  notice  was  for 
more  than  he  recovered,  although  the 
statute  provided  that  the  shipper  must 
recover  the  amount  claimed  in  his  notice. 
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to  entitle  liim  to  the  penalty.  Maeon 
County  Supply  Co.  v.  Tallulah  Falls  R. 
Co.  (1914)  166  N.  0.  82,  82  S.  E.  13; 
Tilley  v.  Southern'  R.  Co.  (1916)  —  N. 
O.  — ,  90  S.  E.  309. 

Compare  Stupeck  v.  Union  P.  R.  Co. 
(1912)  200  Fed.  192,  in  the  second  di- 
vision of  this  note. 

Statutes    affectins    railroaiU    in    oa- 
paoity  other  than  that  of  carrier. 

Supplementing  note  in  42  L.R.A. 
(N.S.)  102. 

As  to  the  constitutionality  of  statutes 
imposing  penalties  upon  railroad  com- 
panies for  failure  to  fence  track  or  build 
cattle  guards,  see  the  note  in  31  L.R.A. 
(N.S.)  863. 

And  as  to  the  constitutionality  of  stat- 
utes making  railroad  companies  abso- 
lutely liable  for  damages  by  fire  or  to 
stock,  irrespective  of  negligence,  see  the 
note  in  35  L.R.A.(N.S.)  1016. 

As  shown  in  the  earlier  note,  statutes 
of  this  character  ought  to  be  limited  to 
cases  where  the  recovery  equals  or  ex- 
ceeds the  amount  of  the  claim  which  the 
carrier  failed  to  pay. 

In  a  case  where  the  owner's  demand 
and  declaration  were  for  more  than  his 
recovery,  it  was  held  that  a  statute  is 
unconstitutional,  as  depriving  a  railroad 
company  of  its  property  without  due 
process  of  law,  which  provides  that  the 
company,  in  case  of  a  loss  by  fire  set  by 
its  locomotive,  shall  be  liable  for  double 
the  amount  of  damage  actually  sus- 
tained unless  it  pays  the  full  amount 
within  sixty  days  from  notice,  but  that 
if,  within  sixty  days,  it  shall  "offer  in 
writing  to  pay  a  fixed  sum,  being  the  full 
amount  of  the  damages  sustained,  and 
the  owner  shall  refuse  to  accept  the 
same,  then  in  any  action  thereafter 
brought  for  such  damages,  when  such 
owner  recovers  a  less  sum  as  damages 
than  the  amount  so  offered,  then  such 
owner  shall  recover  only  his  damages, 
and  the  railway  company  shall  recover 
its  costs/'  Chicago,  M.  &  St.  P.  R.  Co. 
v.  Polt  (1914)  232  U.  S.  166,  68  L.  ed. 
554,  34  Sup.  Ct.  Rep.  301,  reversing 
(1910)  26  S.  D.  378, 128  N.  W.  472,  where 
the  court  said:  "No  doubt  the  states 
have  a  large  latitude  in  the  policy  that 
they  will  pursue  and  enforce,  but  the 
rudiments  of  fair  play  required  by  the 
14th  Amendment  are  wanting  when  a 
defendant  is  required  to  guess  rightly 
what  a  jury  will  find,  or  pay  double  if 
that  body  sees  fit  to  add  one  cent  to  the 
amount  that  was  tendered,  although  the 

tender  was  obviously  futile  because  of 
L.R.A.1917B.  69 


an  excessive  demand.  The  case  is  cov- 
ered by  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Wynne  (1912)  224  U.  S.  354,  66  L.  ed. 
799,  42  L.R.A.(N.S.)  102,  32  Sup.  Ct. 
Rep.  493.  It  is  not  like  those  in  which  a 
moderate  penalty  is  imposed  for  failure 
to  satisfy  a  demand  found  to  be  just. 
Yazoo  &  M.  Valley  R.  Co.  v.  Jackson 
Vinegar  Co.  (1912)  226  U.  S.  217,  67 
L.  ed.  193,  33  Sup.  Ct.  Rep.  40." 

Followed  in  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Kennedy  (1914)  232  U.  B.  626,  58 
L.  ed.  762,  34  Sup.  Ct.  Rep.  463,  revers- 
ing (1911)  28  S.  D.  94,  132  N.  W.  802. 

In  Stupeck  v.  Union  P.  R.  Co.  (Fed.) 
supra,  where  it  does  not  appear  what 
the  claim  was  for,  it  was  said :  "The  de- 
mand made  upon  the  defendant  was 
greatly  in  excess  of  the  amount  which 
the  judgment  of  the  court  declared  to  be 
its  legal  liability.  The  effect  of  the  stat- 
ute, if  given  the  construction  contended 
for  by  plaintiff,  is  thus  to  penalize  the 
defense  of  the  company  against  what 
the  result  shows  to  have  been  an  exces* 
sive  claim,  and  is  therefore  repugnant 
to  the  14th  Amendment  of  the  Constitu- 
tion. The  case  is  thus  controlled  by  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Wynne 
(U.  S.)  supra." 

It  was  held  in  Seaboard  Air  Line  R. 
Co.  V.  Robinson  (1914)  68  Fla.  407,  67 
So.  139,  that  the  statute  authorizing  a 
recovery  of  double  damages  and  attor-* 
ney  fees  for  failure  of  a  railroad  com- 
pany to  pay  for  live  stock  killed  by  a 
train  of  the  railroad  company,  within 
sixty  days  after  presentation  of  the 
okdm  for  auoh  stock  killed,  is  not  in- 
valid in  its  application,  where  a  verdict 
is  rendered  for  the  amount  i^reed  to 
have  been  demanded  and  to  be  the  value 
of  the  live  stock  killed. 

Kansas  City  Southern  R.  Co.  v.  An- 
derson (1912)  104  Ark.  600,  149  S.  W. 
68,  cited  in  note  in  42  L.R.A.(N.S.)  103, 
was  affirmed  in  the  United  States  Su* 
preme  Court  in  (1914)  233  U.  S.  325, 
58  L.  ed.  983,  34  Sup.  Ct.  Rep.  599,  and 
the  statute  which  was  held  unconstitu- 
tional in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Wynne  (U,  S.|  supra,  as  applied  to  a 
case  where  the  claimant  sued  for  less 
than  the  amount  demanded  before  suit, 
was  sustained  as  to  a  case  of  stock  killed, 
where  the  jury  awarded  the  amount 
claimed  before  suit;  the  statute  provid- 
ing for  double  damages  and  an  attorney's 
fee  for  stock  killed  or  injured  by  rail- 
road trains.  The  decision  passed  on  the 
due  process  clause  and  also  denied  the 
contention  that  the  statute  dq[>rived 
the  railroad  company  ''of  the  equal  pro- 
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tection  of  the  laws,  in  that  it  singles  out 
railroads  and  subjects  them  to  the  pay- 
ment of  double  damages  and  attorneys' 


fees  when  litigants  in  general  are  not 
subject  to  the  same  burdens.*' 

s.  s.  s. 


NEW   JERSEY    COURT   OP   ERRORS 
AND  APPEALS. 

PUBUC  SERVICE  GAS  COMPANY,  Appt, 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMIS- 
SION et  al. 

(—  N.  J.  — ,  P.U.R.1916E,  261,  94  Atl.  634.) 

Certiorari  —  to  review  rates   fixed   by 
Public  Commission. 

1.  Certiorari  liee  to  review  an  order  of 
a  Public  Utility  ComuiiBsion  fixing  rates  for 
the  service  rendered  by  a  public  service  cor- 
poration, either  on  behalf  of  the  public,  be- 
cause the  rate  fixed  is  too  high,  or  on  behalf 
of  the  utility  company,  because  it  is  too 
low. 

For  other  cases,  see  Certiorari,  /.  a,  in  Dig, 
1-52  A',  8. 

Public    service   corporation  —  rates  •« 
going:  value. 

2.  The  value  of  the  property  of  a  ^as  com- 
pany organized  to  serve  the  public,  upon 
which  rates  are  to  be  based,  should  include 
•'going  value,"  which  includes  the  permis- 
sion which  it  has  to  use  its  property  for 
the  purposes  of  its  incorporation  and  to 
occupy  public  streets  with  its  mains,  and 
also  the  burdens  which  it  has  assumed  and 
performed  in  the  public  interest,  as  con- 
templated by  the  legislature. 

For  other  cases,  see  Gas,  III.  h,  m  Dig, 
1-52  N.  8. 

Same  —  earning    capacity  -—  right    to 
consider. 

3.  In  fixing  the  value  of  the  franchisee  of 
a  public  service  corporation  for  the  pur- 
pose of  establishing  rates,  nothing  should 
be  included  because  of  earning  capacity,  al- 
though such  element  is  taken  into  considera- 
tion for  purposes  of  taxation,  and  aflfects 
the  value  of  the  stock,  since  the  state's 
omission  to  enforce  reasonable  rates  in  the 
past,  which  may  have  resulted  in  high  earn- 
ine  power,  does  not  affect  the  duty  to  charge 
only  reasonable  rates  in  the  future,  and  the 
ri^ht  to  exact  reasonable  rates  cannot  be 
capitalized  so  as  to  entitle  the  corporation 
to  earnings  on  the  increased  value  thereby 

Note.  —  The  treatment  to  be  given  to 
*'going  concern"  value  or  "going"  value  in 
the  valuation  of  the  property  of  public  serv- 
ice corporations  is  discussed  in  an  exhaus- 
tive note  to  Omaha  v.  Omaha  Water  Co. 
48  L.R.A.(N.S.)  1084.  See  also  the  follow- 
ing  recent  cases  in  this  series:  People  ex 
rel.  KinfKs  County  Lighting  Co.  v.  WiUcox,  51 
l»Jl.A.(N.S.)  1;'  Oshkosh  Waterworks  Co. 
v.  Railroad  Commission,  L.H.A.1916F,  592; 
Murray  v.  Public  Utilities  Commission, 
L.R.A.1916F,  756. 
I..R.A.1917B. 


added,  since  such  addition  would  at  ohm 
make  the  rate  unreasonable. 
For  other  cases,  see  Oas,  111.   h,  in  Dig. 
1-52  K.  8. 

(Gummere,  Ch.  J.,  and  Parker,  Bergen,  and 
Vredenburgh,  J  J.,  dissent.) 

(June  14,  1915.) 

APPEAL  by  the  Gas  Company  from  a 
judgment  of  the  Supreme  Court  affirm- 
ing an  order  of  the  Public  Utility  Comnue- 
sion,  fixing  the  rate  to  be  charged  the  pub- 
lic by  it  for  gas.    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Frank  Bergen,  Robert  H.  Mc- 
Carter,  and  Richard  V.  Lindabury,  for 
appellant : 

Before  the  Utility  Commission  is  au- 
thorized to  prescribe  a  rate  for  gas  furn- 
ished by  a  company  it  must  find  that  the 
existing  rate  is  ^'unjust,  unreasonable,  in- 
sufficient, or  unjustly  discriminatory  oi 
preferential." 

Marshall  Oil  Co.  v.  Chicago  &  N.  W.  R. 
Co.  14  Inters.  Com.  Rep.  210. 

The  Commission  can  only  proceed  in  the 
manner  provided  by  the  statute,  and  must 
prescribe  '*a  just  and  reasonable  rate;*'  no^ 
a  rate  that  may  just  escape  condemnation 
as  confiscatory.  A  hearing  under  the  stat- 
ute means  a  full  and  fair  hearing  that 
must  take  into  consideration  all  of  the 
property  of  the  public  utility,  and  all  ele- 
ments of  its  value. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins^ 
176  U  S.  167,  44  L.  ed.  417,  20  Sup.  Ct. 
Rep.  336;  People  ex  rel.  Bridge  Operating 
Co.  V.  Public  Service  Cinnniission,  153  App. 
DiT.  120,  138  N.  Y.  Supp.  434;  Washington 
ex  rel.  Oregon  R.  &  Nav.  Co.  ▼.  Fairchild, 
224  U.  8.  510,  56  L.  ed.  863,  32  Sup.  Ct. 
Rep.  536;  Smyth  ▼.  Amee,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418;  Frank- 
lin County  v.  Nashville,  C.  &  St.  L.  R  Co. 
12  Lea,  521;  Pittsburgh  C.  C.  &  St  U  R. 
Co.  V.  Backus,  154  U.  S.  421-429,  38  L.  ed. 
1031-1037,  14  Sup.  Ct.  Rep.  1114;  Colum- 
bus Southern  R.  Co.  v.  Wright,  151  U.  S. 
470-479,  38  L.  ed.  238-242,  14  Sup.  Ct.  Rep. 
396. 

The  inquiry  whether  an  existing  rate  for 
public  service  is  reasonable  or  not  is  a  ji»- 
dicial  proceeding. 

Reagan  v.  Farmers'  Loan  ft  T.  Co.  154 
U.  S.  362,  397,  38  L.  ed.  1014»  1023,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047. 
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Special  franchises  caimot  be  disregarded 
in  estimating  the  value  of  property  for  rat© 
making. 

Hoboken  Land  k  Improv.  Co.  v.  Hoboken, 
36  K  J.  L.  540;  State,  Richards,  Prosecu- 
tors, V.  Dover,  61  N.  J.  L.  400,  39  Atl.  706; 
People  ex  rel.  Metropolitan  Street  R.  Co. 
V.  State  Tax  Comrs.  174  N.  Y.  417,  63  L.R.A. 
884,  305  Am.  St.  Rep.  674,  67  N.  E.  77; 
New  York  Electric  Lines  Co.  v.  Empire 
City  Subway  Co.  235  U.  S.  179,  69  L.  ed. 
184,  L.R.A.— ,  —,  36  Sup.  Ct.  Rep.  72, 
Ann.  Cas.  1915A,  906;  3  Kent,  Com.  pp. 
377,  378;   West  River  Bridge  Co.  v.  Dix, 

6  How.  507,  12  L.  ed.  635;  Parker  v.  El- 
mira,  C.  &  N.  R.  Co.  165  N.  Y.  274,  69  N. 
E.  81;  Railroad  Commission  Cases,  116  U. 
S.  307,  331,  29  L.  ed.  636,  644,  6  Sup.  Ct. 
Rep.  334,  388,  1191;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Minnesota,  134  U.  S.  418,  33  L. 
ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup. 
Ct.  Rep.  462,  702;  Willcox  v.  Consolidated 
Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48 
L.R.A.(N.S.)  1134,  29  Sup.  Ct  Rep.  192, 
15  Ann.  Cas.  1034. 

Authority  to  alter,  amend,  or  repeal  a 
charter  does  not  reserve  the  right  to  de- 
stroy or  impair  the  value  of  property  ac- 
quired while  the  corporation  exists. 

Detroit  v.  Detroit  Citizens'  Street  R,  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410;  Lord  v.  Equitable  Life  Assur. 
Soc.  194  N.  Y.  212,  22  URJl.(N.S.)  420, 
87  N.  E.  443;  New  York  v.  Twenty-Third 
Street  R.  Co.  113  N.  Y.  311,  21  N.'^E.  60; 
People  V.  O'Brien.  Ill  N.  Y.  1,  2  L.R.A. 
255,  7  Am.  St.  R^.  684,  18  N.  E.  692; 
Sinking  Eund  Cases,  99  U.  S.  700,  25  L. 
ed.  496;  State  ex  rel.  Northern  P.  R.  Co. 
V.  Railroad  Commission,  140  Wis.  145,  121 
N.  W.  919;  Com*  v.  Eseex  Co.  13  Gray, 
239;  Williamson  v.  New  Jersey  Southern 
R.  Co.  29  N.  J.  £q.  311;  Belvidere  Water 
Co.  V.  Belvidere,  82  N.  J.  L.  601,  83  Atl. 
241;  West  Jersey  R.  Co.  t.  Cape  May  A 
S.  L.  R.  Co.  34  N.  J.  Eq.  164;  National 
Docks  R.  Co.  V.  Central  R.  Co.  32  N.  J. 
£q.  755;   Stout  ▼.  Zulick,  48  N.  J.  L.  699, 

7  Atl.  362. 

Messrs.  £dward  F.  Merrey,  Albert  O. 
Miller,  and  George  L.  Record,  for  appel- 
lees: 

Franchise  value  cannot  be  allowed  as 
basis  of  rate  making. 

Smyth  V.  Ames,  169  U.  S.  545,  546,  42 
L.  ed.  848,  849,  18  Sup.  Ct.  Rep.  418;  Stan- 
islaus Coiuty  V.  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  192  U.  S.  201,  213,  214, 
48  L.  ed.  406,  413,  24  Sup.  Ct.  Rep.  241; 
Pioneer  Teleph.  &  Teleg.  Co.  v.  Westen- 
haver,  29  Okla.  429,  38  L.R.A.(N.6.)  1209, 
118  Pac.  354;  Spring  Valley  Watunvorks 
V.  San  Francisco,  192  Fed.  137;  Re  Ad- 
vances in  Rates — Western  Case,  20  Inters. 
L,.R.A.1917B. 


Com.  Rep.  307;  Cedar  Rapids  Gaslight  Co. 
V.  Cedar  Rapids,  144  Iowa,  426,  48  L.R.A. 
(N.S.)  1025,  138  Am.  St.  Rep.  299,  120 
N.  W.  966,  affirmed  in  223  U.  S.  655,  669, 
56  L.  ed.  594,  604,  32  Sup.  Ct.  Rep.  389; 
Contra  Costa  Water  Co.  v.  Oakland,  350 
Cal.  323,  113  Pac.  668;  Hayhew  v.  Kings 
County  Lighting  Co.  2  P.  S.  C.  R.  (1st 
Dist.  N.  Y.)  659;  Consolidated  Gas  Co.  v. 
New  York,  157  Fed.  849;  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  44,  53  L. 
ed.  382,  396,  48  L.RJV.(N.S.)  1134,  20 
Sup.  Ct.  Rep.  192,  16  Ann.  Cas.  1034;  Lin- 
coln Gas  &  Electric  Light  Co.  v.  Lincoln, 
182  Fed.  926;  Appleton  v.  Appleton  Water 
Works  Co.  5  Wis.  R.  C.  R.  215;  Savannah  & 
Suburban  R.  Improv.  Asso.  v.  Savannah  & 
Electric  Co.  (Ga.  R.  Com.)  decided  Jan. 
5,  1912. 

Nor  can  going  values  be  considered. 

Cedar  Rapids  Gaslight  Co.  v.  Cedar 
Rapids,  144  Iowa,  426,  48  L.R.A.(N.S.) 
1025,  138  Am.  St.  Rep.  299,  120  N.  W.  066 ; 
Mayhew  v.  Kings  County  Lighting  Co.  2 
P.  S.  C.  R.  (1st  Dist.  N.  Y.)  659;  Contra 
Costa  Water  Co.  v.  Oakland,  159  Cal.  323, 
113  Pac.  668 ;  Re  Third  Ave.  R.  Co.  2  P.  S. 
C.  R.  (1st  Dist.  N.  Y.)  94;  Appleton  v. 
Appleton  Waterworks  Co.  5  Wis.  R.  C.  R. 
215;  *Ra  Queens  Borough  Gas  k  E.  Co.  2  P. 
S.  C.  R.  (1st  Dist.  N.  Y.)  544;  Cumber- 
land Teleph.  &  Teleg.  Co.  v.  Louisville,  187 
Fed.  637;  Brunswick  &  T.  Water  Dist.  v. 
Maine  Water  Co.  99  Me.  371,  69  Atl.  537; 
Knoxville  v-  Knoxville  Water  Co.  212  U. 
S.  1,  9,  53  L.  ed.  371,  378,  29  Sup.  Ct. 
Rep.  148. 

No  allowance  should  be  made  for  good- 
will value. 

Bristol  ▼.  Bristol  &  W.  Waterworks,  28 
R.  I.  274,  49  AU.  974;  Consolidated  Gas 
Co.  V.  New  York,  167  Fed.  849;  Spring 
Valley  Waterworks  v.  San  Francisco,  192 
Fed.  137;  Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  185,  60  L.R.A.  856,  54  Atl. 
6. 

White,  J.,  delivered  the  opinion  of  the 
court: 

This  case  and  the  two  city  appeals  (Nos. 
3  and  4  of  this  term)  present  appeals  by 
two  municipalities  upon  one  side  and  by 
a  public  utility  company  on  the  other  from 
the  judgment  of  the  supreme  court  with 
respect  to  an  order  by  the  Public  Utilities 
dkimmission  fixing  the  rate  to  be  charged 
the  public  for  gas  by  the  utility  company 
in  a  district  which  includes  the  two  muni- 
cipalities. 

I  am  unable  to  agree  with  the  supreme 
court  that  certiorari  is  not  the  municipali- 
ties' remedy  in  their  eases.  I  know  of  no 
other  remedy,  and,  of  course,  it  cannot  be 
that  they  have  none.    The  Commission  has 
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fixed  a  rate  of  90  cents,  and  the  municipali- 
ties are  dissatisfied  with  the  order  fixing 
that  rate.  They  think  the  rate  fixed  is  too 
high,  just  as  the  utility  company  thinks 
the  rate  too  low.  Neither  can  bring  man- 
damus, because  the  Utilities  Commission  is 
Tested  by  law  with  a  discretion  in  fixing 
the  rate.  It  would  be  like  asking  the  court 
to  mandamus  or  order  a  jury  to  agree  upon 
a  certain  smaller  named  sum  as  its  verdict 
in  a  case  where  a  question  of  fact  involving 
the  amount  of  the  verdict  was  to  be  decided. 
The  verdict  rendered  might  be  too  high  or 
too  low  to  accord  with  the  legal  principles 
governing  the  case;  but,  while  a  question 
of  fact  remains,  a  mandamus  or  a  court 
direction  is  out  of  the  question.  The  rem- 
edy is  to  set  the  verdict  aside.  So  here  the 
remedy  is  to  set  the  Commission's  order 
aside  because  erroneous,  and  the  proper 
procedure  to  accomplish  this  is  by  certio- 
rari, irrespective  of  whether  the  claim  is 
that  the  rate  fixed  is  too  high  or  too  low. 
I  think,  therefore,  that  the  municipalities' 
cases  cannot  be  dismissed  upon  the  ground 
stated  by  the  supreme  court,  and  that,  that 
court  having  in  fact  passed  upon  the  facts 
involved,  we  should,  as  it  seems  to  me,  now 
consider  these  cases  also  upon  the  mqrits. 

Two  principal  questions  are  involved  in 
the  cases  before  us:  One,  was  it  improper 
to  allow  an  element  of  "going  value"  in 
coming  to  a  valuation  of  the  property  of 
the  utility  company  to  be  protected  in  a 
rate-making  order?  and  the  other,  was  it 
improper  to  exclude  the  elem^t  of  the  com- 
mercial value  of  the  franchise  (not  an  ex- 
clusive one)  in  reaching  such  valuation? 
The  municipalities  maintain  the  affirma- 
tive of  the  first  proposition,  and  the  gas 
company  the  affirmative  of  the  second. 

Taking  up  the  first  inquiry:  It  is  quite 
evident  from  the  testimony  and  from  the 
findings  of  the  supreme  court  that,  with 
the  exception  of  the  commercial  value  of  the 
franchise,  the  term  "going  value'*  in  these 
cases  embraced  what  the  Commission 
thought  was  the  fair  present  value  of  all  of 
the  elements  of  the  intangible  property  of 
the  gas  company,  including  the  necessary 
spark  of  life  represented  by  adequate  per- 
mission to  use  its  property  for  the  purposes 
of  its  incorporation  and  in  the  public 
streets  where  it  was  locally  authorized  to 
go.  To  this  extent  I  think  the  property 
of  the  gas  company  is  entitled  to  protec- 
tion in  rate-making  orders,  because  a  fail- 
ure of  such  protection  permits  confiscation. 
I  agree,  therefore,  with  the  view  of  the 
Commission  upon  this  point.  To  value  the 
present  mere  physical  property  of  the  com- 
pany,  in  absolute  disregard  of  its  previous- 
ly discharged  burdens  assumed  and  per- 
formed in  the  public  interest  and  dearly 
L.R.A.1917B. 


contemplated  by  the  legislation  by  which  it 
was  invited  to  enter  upon  the  public  serv- 
ice, is,  in  my  judgment,  confiscatory.  Like- 
wise, to  value  it  without  considering  it  as 
endowed  with  its  life-giving  permission  to 
continue  its  public  functions  would  be  con- 
fiscation. 

I  therefore  favor  an  affirmance,  upon  the 
merits,  of  the  order  of  the  Commission  in 
the  cases  wherein  the  cities  of  Paterson  and 
Passaic  complained  that  "going  concern 
value"  had  been  used  as  an  element  of  value 
in  establishing  the  rate. 

Coming  now  to  the  gas  company's  ap- 
peal, wherein  the  complaint  is  that  an  addi- 
tional value  of  the  franchise  (apart  from 
its  life-giving  function  to  the  company's 
other  property),  and  dependent  upon  earn- 
ings present  and  prospective  of  the  com- 
pany, was  not  indudeid,  I  incline  to  the 
opinion  that  the  Commission  took  the  prop- 
er view  of  this  point  also. 

I  take  it  that  this  claim  must  resolve  it- 
self into  dependence  upon  one  or  both  of 
two  propositions,  viz.:  (1)  That  the  gas 
company  has  a  property  right  to  continue 
to  charge  unreasonably  high  rates  in  the 
future  because  of  the  present  market  value 
of  its  securities  as  a  result  of  its  having 
been  suffered  to  do  so,  in  violation  of  its 
charter  obligations,  in  the  past;  or  (2) 
that  its  charter  right  to  charge  reasonable 
rates  is,  of  itself,  a  valuable  property  right 
which  must  be  permitted,  under  the  guise 
of  its  own  protection,  to  enlarge  itself  in- 
to a  right  to  charge  unreasonable  rates. 

Taking  up  the  first  of  these  propositions: 
It  is  not  questioned  that  the  universally 
acknowledged  obligation  of  the  gas  com- 
pany to  serve  the  public  at  reasonable  rates 
reserves  to  the  public  (the  state)  the  right 
to  regulate  the  rates  to  be  charged  so  that 
they  shall  conform  to  this  obligation.  It 
follows  as  a  necessary  corollary  that  the 
franchise  of  the  gas  company  to  charge 
rates  is  at  all  times  subject  to  this  right 
of  the  state  to  so  regulate  them.  That  the 
granted  franchise  to  charge  rates  is  a  prop- 
erty right  protected  by  law,  which  cannot 
be  destroy^  or  impaired,  except  by  due 
process  of  law  and  upon  compensation,  and 
that  it,  as  an  element  of  property  value 
(dependent  in  amount  upon  the  rate  per- 
mitted and  likely  to  be  permitted  to  con- 
tinue), is  subject  to  taxation,  seems  to  me 
to  be  ^uite  apparent;  but  that  this  fact 
should  not  be  held  to  work  a  forfeiture  of 
one  of  the  conditions  of  the  grant,  viz., 
that  the  state  should  have  the  right  at  all 
times  to  require  that  the  rates  charged 
shall  be  reasonable,  seems  to  me  to  be  equal- 
ly dear.  A  man  might  build  a  hotel,  20 
stories  high,  at  the  seashore,  and  so  ar- 
ranged that  nearly  half  of  its  guest  rooms 
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have  an  unobstructed  ocean  exfyosure  and 
view  to  the  southweet  over  his  neighbor's 
land,  and  the  probabilities  may  seem  to 
indicate  that,  by  reitieon  of  lack  of  demand 
for  additional  hotel  aeconunodatione,  or 
inability,  or  lack  of  inclination,  of  the 
neighbor  to  build,  this  exposure  and  view 
would  continue  uninterrupted  for  a  long 
tincte,  and  by  reason  of  this  advantsgeous 
exposure  the  hotel  might  be  very  profitable, 
so  that  it  had  a  fair  market  value  of  $2,- 
000,000.  No  one  would  doubt  that  it  could 
not  be  condemned  and  taken  by  the  state 
or  the  municipality  for  any  public  purpose 
without  the  owner  being  paid  this  market 
value,  nor  could  he  doubt  that  it  was  sub- 
ject to  be  taxed  at  this  value;  but,  on  the 
other  hand,  no  one  would  contend  that  the 
owner  had  thereby  acquired  a  right  to  pre- 
vent his  neighbor  from  building  a  lilce 
hotel,  20  stories  high,  on  his  own  land, 
shutting  off  the  ocean  exposure  and  view 
of  the  first  one,  although  the  effect  of  his 
so  doing  would  be  to  decrease  the  market 
value  and  the  tax  value  of  the  first  one  by 
$1,000,000.  If  in  fact  the  first  hotel  liad 
been  sold  in  the  interim  for  $2,000,000,  this 
circumstance  would  not  in  any  respect  alter 
the  ultimate  result. 

So  in  the  case  of  a  gas  franchise,  sub- 
ject, as  here,  to  reasonable  rate  regulation 
by  the  state;  it  is  quite  evident  that  if  the 
state,  for  what  reason  soever  (and  many 
may  be  thought  of),  omits  for  a  great  num- 
ber of  years  to  enforce  its  rights,  and  thus 
allows  the  company  to  charge  unreasonably 
high  rates,  and  there  seems  every  likelihood 
that  this  permissive  omission  would  con- 
tinue, the  property  value  of  the  franchise 
in  the  open  market,  as  reflected  by  the 
market  value  of  the  company's  stock,  would 
be  much  higher  than  it  would  be  if  the 
state  had  at  all  times  and  consistently  en- 
forced its  rights,  and  there  was  every  pros- 
pect that  it  would  continue  to  do  so.  As- 
suming, for  the  purpose  of  illustratioo,  that 
an  unreasonably  high  rate  has  been  charged 
by  this  company  in  the  past,  upon  what 
theory  can  it  be  contended  that,  because  of 
this  permissive  omission  on  the  part  of  the 
state  in  favor  of  the  company,  during  all 
these  years,  the  state  has  now  forfeited  the 
rights  of  the  public  to  enforce  a  condition 
which  it  was  always  the  duty  of  the  com- 
pany to  perform,  whether  the  state  com- 
pelled it  to  do  so  or  not?  I  think  there 
ia  none.  I  suppose  it  may  fairly  be  as- 
sumed that,  with  all  the  other  conditions 
exactly  as  they  were  in  this  case  at  the 
time  of  the  order,  if  the  rate  charged  by 
this  company  in  the  district  in  question  be- 
fore the  order  had  been  $1.40  instead  of 
$1.10,  the  claim  of  the  company  to  be  al- 
lowed for  value  of  franchise  would  have 
been  at  least  double  in  amount  what  it  now^ 
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i&,  and  that  the  hi^^er  property  value,  as 
indicated  by  market  value  of.  securities  and 
by  valuation  of  franchise  for  taxation, 
would  have  more  than  substantiated  such 
enlarged  claim.  Clearly  no  part  of  such 
inorease  of  claim  could  have  any  proper 
foundation  for  consideration  in  arriving 
at  a  just  and  reasonable  rate,  although  it 
would  have  all  the  property  right  back- 
ing now  ur^ed  for  the  present  claim. 

I  think  we  may  properly  conclude^  there- 
fore, that  the  charging  of  unreasonably  high 
rattt  in  the  past,  if  they  have  been  so 
charged,  can  furnish  no  ground  for  the 
continuation  of  these  rates  in  the  future, 
and  this  although  a  shrinkage  of  commercial 
and  taxing  value  of  the  franchise  will  be 
the  result  of  the  state's  enforcement  of  its 
contract  right  to  require  the  rates  to  be 
reasonable  in  the  future. 

Taking  up  the  second  proposition,  that 
the  company's  charter  right  to^  charge  rea* 
sonable  rates  is  in  itself  a  valuable  prop- 
erty right  entitled  to  consideration  in  rate 
making,  I  suppose  it  must  be  conceded  that 
the  franchise  to  charge  as  a  ''reasonable 
rate,"  sufficient  to  yield  a  net  profit  of  8 
per  cent  on  the  value  of  the  company's 
property,  as  allowed  and  established  re- 
spectively by  the  findings  of  the  Utilities 
Commission  in  this  case,  is  a  verv  valuable 
property  right.  Certainly  I  think  it  is. 
That  this  valuable  privilege  is  the  com- 
pany's is  beyond  question.  That  it  is  prop- 
erty is  undoubted.  That  the  law  protects 
it  against  confiscation  and  subjects  it  to 
taxation  follows  as  a  matter  of  course.  But 
that  this  valuable  property  right  to  charge 
''reasonable  rates"  should,  by  virtue  of  its 
own  existence,  have  the  effect  of  convert- 
ing itself  into  a  still  more  valuable  prop- 
erty right  to  charge  "unreasonable  rates," 
is,  of  course,  preposterous.  Presumably  the 
incorporators  went  into  this  public  utility 
business  because  they  expected  that  their 
charter  privilege  to  charge  "reasonable 
rates"  for  the  gas  they  were  to  manufac- 
ture, distribute,  and  sell  would  be  a  valu* 
able  one;  but  that  fact,  and  the  fact  that 
it  has  become  so,  cannot  have  the  effect  of 
altering  the  terms  of  the  contract  made 
with  the  state.  The  mere  statement  of  this 
proposition  is  sufficiently  convincing,  but,  if 
anything  more  were  needed,  a  glance  at 
the  absurd  practical  result  of  the  con- 
trary view  would  be  illuminating.  If  the 
franchise  to  charge  90  cents  in  order  to 
pay  8  per  cent  on  the  value  of  the  com- 
pany's property,  not  including  the  fran- 
chise, is  worth  $1,000,000, .  and  must  be 
included  and  have  8  per  cent  paid  on  it  al- 
so, the  rate  would  have  to  be  $1  instead  of 
90  cents;  but,  if  the  company  has  the  prop- 
erty right  to  charge  $1,  the  franchise  is 
worth  $2,000,000  instead  of  $1,000,000,  and 
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BO  the  rate  must  be  $1.10  in  order  to  pay 
8  per  cent.  On  this  additional  million,  and 
so  on  indefinitelj. 

That  the  company's  contract  with  the 
state  to  charge  "reasonable  rates"  cannot 
be  thus  evaded  is,  of  course,  quite  obvious. 
The  plain  fact  is  that  the  commercial  value 
of  the  company's  property  right  in  its 
franchise  can  hare  no  effect  in  fixing  the 
rate  it  can  charge,  because  by  the  terms  of 
its  contract  with  the  state  the  stream  of  its 


franchise  value  arises  from  the  spring  of 
its  right  to  charge  "reasonable  rates,"  and 
in  the  very  nature  of  things  no  stream  can 
rise  higher  than  its  source. 

For  the  reasons  above  stated,  I  concur  in 
the  affirmance  of  the  judgment  of  the  Su- 
preme Court  in  the  gas  company's  appeal. 

Gnmmere,  Ch.  J.,  and  Parker,  Bergeiir 
and  Tredenburgrbf  JJ-,  dissents 


IOWA  SUPREME  COURT. 

W.  B.  MURPHY,  Appt.. 

V. 

CONTINENTAL  INSURANCE  COMPANY. 

(—  Iowa,  — ,  167  N.  W.  855.) 

Insurance  —  statement  by  agent  —  ef» 
feet. 

1.  An  insurance  company  is  not  bound  by 
a  statement  of  a  mere  soliciting  agent  as 
to  what  the  policy  will  cover  when  is- 
sued, so  as  to  require  settlement  accord- 
ing to  sucli  statement  in  case  of  loss,  if 
the  policy  does  not  in  fact  correspond  with 
the  statement. 

For  other  cases,  see  Insurance,  I.  d,  in  Dig. 
1-^2  N.  8. 

Same  —  haystacks. 

2.  Insurance  on  hay  in  stacks  does  not 
cover  hay  in  a  mow  in  a  barn. 

For  other  cases,  see  insurance,  HI.  d,  1,  in 
Dig.  1-52  K.  8. 

Same  r-  farm  utensils  —  windmill  and 
8cales. 

3.  A  windmill  and  farm  scales  are  with- 
in insurance  on  farm  utensils,  although 
not  in  use,  and  stored  in  the  farm  build- 
ings. 

For  other  cases^  see  Insurance,  III,  d,  1,  in 
Dig,  1-52  N.  8. 

(May  10,   1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Iowa  County  in 
defendant's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
fire  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  E.  Wallace  for  appellant. 

Messrs.  Stapleton  A  Stapleton,  for  ap« 
pellee : 

Talks  and  agreements  in  reference  to  mat- 
ters in  future  performance  are  merged  in 
and  presumed  to  be  expressed  in  the  policy, 
which,  as  in  cases  of  other  contracts,  be- 
comes effective  as  the  consummation  of  their 
issues  and  conjtentions  by  its  delivery  on 
the  part  of  the  company  and  its  acceptance 
Irv  the  assured. 

Note.  —  As  to  property  covered  by   pol- 
icy of  insurance  on  '^farming  utensils/'  see 
annotation  following  this  case,  post,  937. 
L.R.A.1917B. 


Cornelius  v.  Farmers  Ins.  Co.  113  Iowa, 
186,  84  N.  W.  1037;  Moore  v.  State  Ins.  Co. 
72  Iowa,  416,  34  N.  W.  183;  Baldwin  v. 
State  Ins.  Co.  60  Iowa,  497,  15  N.  W.  300 ; 
Stephens  v.  Capital  Ins.  Co.  87  Iowa,  283, 
54  N.  W.  139;  Ostrander,  Ins.  p.  186. 

Nor  can  anything  the  soliciting  agent  may 
impart  concerning  the  future  contingency 
operate  as  an  estoppel  against  the  insurer  or 
the  company. 

Cornelius  v.  Farmers  Ins.  Co.  113  Iowa, 
186,  84  N.  W.  1037;  Hartford  F.  Ins.  Co. 
V.  Davenport,  37  Mich.  609;  Fuller  v. 
Phoenix  Ins.  Co.  61  Iowa,  350,  16  N,  W.  273. 

If  personal  property  is  described  as  kept 
or  contained  in  a  certain  building,  its  loss 
will  not  be  covered  if  destroyed  elsewhere. 
And  the  removal  of  the  property  to  another 
building  or  location  takes  it  out  of  the  de- 
scription of  the  policy. 

19  Cyc.  664,  665;  Lakings  v.  Phoenix  Ins. 
Co.  94  Iowa,  476,  28  L.R.A.  70,  62  N.  W. 
783;  Harris  v.  Royal  Canadian  Ins.  Co.  53 
Iowa,  236,  5  N.  W.  124;  British- American 
Assur.  Co.  V.  Miller,  91  Tex.  414,  39  L.R.A. 
545,  66  Am.  St.  Rep.  901,  44  S.  W.  60; 
Green  v.  Liverpool  &  L.  &  G.  Ins.  Co.  91 
Iowa,  615,  60  N.  W.  189;  L*  Anse  v.  Fire 
Asso.  of  Philadelphia,  119  Mich.  427,  43 
L.R.A.  838,  75  Am.  St.  Rep.  410,  78  N.  VV. 
465;  Rosenthal  v.  Insurance  Co.  of  N.  A. 
158  Wis.  550,  L.R.A.1915B,  361,  149  N.  W. 
155. 

Insurance  on  grain  in  stacks  cannot  be 
construed  to  cover  unthreshed  grain  in  a 
mow  in  a  barn. 

Benton  v.  Farmers*  Mut.  F.  Ins.  Co.  102 
Mich.  281,  26  L.R.A.  237,  60  N.  W.  691. 

A  windmill  is  a  fixture,  and  is  not  a  farm 
implement,  and  when  attached  to  or  used 
in  connection  with  a  farm  for  the  purpose 
of  pumping  water,  etc.,  constitutes  an  ap- 
purtenance to  the  real  estate. 

Phelps  &  B.  Windmill  Co.  v.  Baker,  49 
Kan.  434,  30  Pac.  472;  Badger  Lumber  Co. 
V.  Marion  Water  Supply  E.  L.  &  P.  Co.  48 
Kan.  182,  15  L.R.A.  652,  30  Am.  St.  Rep. 
301,  29  Pac.  476;  Phelps  &  B.  Windmill  Co. 
V.  Shay,  32  Neb.  19,  48  N.  W.  896. 

A  scales,  such  as  described  in  the  testi- 
mony, when  used  upon  a  farm,  is  not  a 
utensil  or  farm  tool,  but  is  a  fixture. 
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Thomson  T.  Smith,  111  loti'a,  718,  60 
L.R.A.  780,  82  Am.  St.  Rep.  641,  83  N.  W. 
789;  19  Oye.  1042-1047;  State  Security 
Bank  v.  Hoskins,  130  Iowa,  339,  8  L.R.A. 
(N.S.)  376,  106  N.  W.  764;  Ottumwa  Wool- 
en  Mill  Co.  v.  Hawiey,  44  Iowa,  57,  24  Am. 
Rep.  719;  Bacon  v.  Thompson,  60  Iowa,  284, 
14  N.  W.  312;  Stillman  t.  Flenniken,  68 
Iowa,  460,  43  Am.  Rep.  120,  10  N.  W.  842; 
McGorrisk  v.  Dwyer,  78  Iowa,  279,  6  L.RA. 
594,  16  Am.  St.  Rep.  440,  43  N.  W.  216. 

liadd,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  issued  its  policy  of  insur- 
ance to  plaintiff  on  February  19,  1912,  free- 
ing to  indemnify  him  against  **\osb  or  dam- 
ages by  fire  $700  on  farming  utensils,  cream 
separator,  mowers,  harvesters,  reapers,  com 
binders,  farm  and  garden  tools  (other  than 
threshers,  clover  huUers,  and  engines)  on 
the  premises  of  the  assured,  .  .  .  $500 
on  hay  in  stacks  on  cultivated  premises  on 
farm  herein  described  .  .  .  situated  (ex- 
cept as  otherwise  above  provided)  and  con- 
fined to  premises  described  in  application, 
occupied  by  assured,  .  .  .  440  acres,  sec- 
tions 28,  29,  33,  township  81,  range  11,  coun- 
ty of  Iowa,  state  of  Iowa." 

The  plaintiff  had  purchased  a  new  wind- 
mill several  years  previous  and  stored  it  in 
his  corncrib  until  he  could  put  it  up.  Stock 
scales  had  been  taken  down  and  stored  in 
an  old  granary.  Both  buildings,  with  their 
contents,  were  destroyed  August  20,  1913. 
A  few  days  previous  hay  estimated  at  30 
tons  in  a  bam  situated  on  what  is  designat- 
ed the  Hall  farm  was  burned.  This  Hall 
farm  was  operated  under  oral  lease  by  the 
assured  when  the  policy  issued,  and  until 
bought  by  him  June  7,  1913. 

I.  The  policy,  among  other  things,  in- 
sured the  bam  and  *'$100  on  hay  therein." 
This  was  the  fifth  item,  and  the  twelfth  item 
read,  *'$500  on  hay  >ii  stacks  on  cultivated 
premises  on  farm  herein  described."  In  the 
application,  instead  of  ''on  cultivated  prem- 
ises," as  in  the  policy,  the  words  "or  culti- 
vated premises"  followed  -'farm,"  and  plain- 
tiff testified  that  after  preparing  the  appli- 
cation it  was  found  the  insurance  was  not 
rightly  distributed  on  hay,  and  that  the 
agent  added  the  words  as  stated,  and  ex- 
plained that  by  changing  the  application  the 
policy  would  cover  all  hay  the  insured  raised, 
and  it  was  alleged  in  an  amendment  to  the 
petition  that  they  agreed:  "That  said  pol- 
icy was  to  cover  and  insure  all  hay  that 
plaintiff  might  raise  or  produce  on  said  sec- 
tions, and  that  said  written  insertion  was 
made  with  mutual  intention  and  understand- 
ing to  cover  their  agreement  as  aforesaid  to 
cover  all  such  hay." 

But  the  insured  must  be  assumed  to  have 
L..R.A.1917B. 


known  that  the  application  was  not  the  con- 
tract, and  that  the  policy  for  which  he  was 
applying  would  state  the  terms  of  their 
agreement.  The  insured  does  not  contend 
that  any  fact  was  misrepresented  or  that 
any  fraud  was  practised  on  him  by  the 
agent.  His  contention  is  that,  the  agent 
having  advised  what  the  policy  would  in- 
sure, the  company  is  estopped  from  assert- 
ing otherwise.  To  construe  or  interpret  the 
policy  issued  or  to  be  issued  is  no  part  of 
the  agent's  duty.  In  Dryer  v.  Security  F. 
Ins.  Co.  94  Iowa,  471,  62  N.  W.  798,  the  in- 
sured testified  that  the  agent  told  him  that 
he  could  move  his  property  to  any  place  in 
the  county  by  giving  notice  to  the  company, 
and  in  denying  liability  for  loss  of  property 
elsewhere  than  covered  by  the  policy  the 
court,  speaking  through  Robinson,  J.,  said: 
The  agent  "appears  to  have  been  only  a  so- 
liciting agent,  and,  if  that  was  his  true 
character,  it  was  no  part  of  his  duty,  and 
not  within  the  scope  of  his  powers,  to  con- 
tract for  his  principal,  to  construe  its  pol- 
icies, or  to  determine  their  legal  effect.  As 
he  was  a  special  agent,  not  clothed  with  any 
apparent  right  to  do  more  than  to  solicit 
insurance,  and  to  perform  such  acts  as  were 
Incident  to  that  power,  the  plaintiff  was 
charged  with  knowledge  of  the  limitations 
of  his  agency,  and  was  not  authorized  to 
give  any  contractual  effect  to  the  statements 
he  made.  His  principal  was  bound  by  the 
knowledge  he  had  when  the  application  was 
prepared  and  accepted,  but  not  by  state- 
ments he  made  outside  the  scope  of  his  ap- 
parent powers." 

In  Cornelius  v.  Farmers  Ins.  Co.  113  Iowa, 
184,  84  N.  W.  1037,  the  agent  had  represent- 
ed that,  for  an  additional  premium,  he  would 
make  the  application  so  that  the  property 
would  be  insured  when  vacant,  and  we  there 
said:  "It  thus  appears  that  the  applica- 
tion contained  no  misstatement  of  anv  ex- 
isting  fact  or  past  transaction,  nor  did  it 
omit  any.  What  was  said  related  solely  to 
an  anticipated,  though  no  settled,  use  of  the 
property.  It  was  an  arrangement  as  to  con- 
ditions of  the  policy,  with  which  a  solicit- 
ing agent  had  nothing  to  do,  rather  than  a 
representation  of  the  existing  or  past  con- 
ditions of  the  property  to  be  insured.  That 
such  an  agent  has  no  authority  to  make  a 
binding  contract  for  insurance,  or  what  shall 
be  the  provisions  of  a  policy,  is  too  well  set- 
tled to  require  any  citations.  The  scope  of 
his  authority  is  limited  to  taking  applica- 
tions; and  as,  within  this,  it  is  his  duty  to 
see  that  the  condition  of  the  property  is 
truly  and  fully  disclosed  when  he  undertakes 
to  prepare  them  for  the  assured,  the  com- 
pany may  not  take  advantage  of  omissions 
or  misstatements  of  facts  or  conditions  af- 
fecting the  risk.    Fitohner  v.  Fidelity  Mut. 
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Fire  Asao.  103  Iowa,  280,  72  N.  W.  530. 
But,  whatever  he  may  say  as  to  the  effect 
of  the  policy  or  what  it  shall  cover,  or  of  its 
conditions,  is  mere  opinion  on  his  part,  per- 
taining to  matters  wholly  without  the  scope 
of  his  employment.  Talks  and  agreements 
in  reference  to  matters  of  future  perform- 
ance are  merged  in,  and  presumed  to  be  ex- 
pressed in,  the  poli<^,  which,  as  in  the  case 
of  other  written  contracts,  becomes  effective 
as  the  consummation  of  their  wishes  and  in- 
tenti(His  by  its  delivery  on  the  part  of  the 
company  and  acceptance  by  the  assured. 
Moore  v.  State  Ins.  Co.  72  Iowa,  416,  34  X. 
W.  183;  Baldwin  v.  State  Ins.  Co.  60  Iowa, 
497,  15  N.  W.  300;  Stephens  v.  Capital  Ins. 
Co.  87  iowa,  283,  54  N.  W.  139;  Ostrander, 
Ins.  186.  Nor  can  anything  he  may  impart 
concerning  a  future  contingency  operate  as 
an  estoppel  against  the  insurer.  This  is: 
First,  because  he  is  given  no  such  authority; 
and,  secondly,  for  the  reason  that  the  doc- 
trine of  estoppel  is  never  applied  save  where 
the  representation  relates  to  a  present  or 
past  fact,  or  state  of  facts,  unless  it  has 
reference  to  an  intended  abandonment  of  an 
existing  right,  upon  which  another  has  re- 
lied." 

Here  there  was  no  misrepresentation  of 
or  omission  to  state  any  fact  of  which  the 
company  would  be  assumed  to  know  from 
the  knowledge  of  its  agent.  See  Funk  v. 
Anchor  F.  Ins.  Co.  171  Iowa,  331, 153  N.  W. 
1048.  What  the  agent  undertook  was  to 
tell  the  assured  what  the  policy  would  cover, 
and  this  was  clearly  beyond  the  scope  of  his 
agency.  In  so  far  as  appears  from  the  rec- 
ord, the  only  evidence  bearing  thereon  was 
that  he  solicited  the  insurance  and  prepared 
the  application  which  was  signed  by  the  as- 
sured. This  was  the  work  of  a  soliciting 
agent,  and,  in  the  absence  of  evidence  that 
he  possessed  powers  in  excess  of  those  exer- 
cised therein,  it  ought  not  to  be  assumed 
that  he  was  something  more.  In  other 
VI  ords,  we  cannot  assume  without  proof  that 
the  agent  was  endowed  with  authority  to 
say  what  the  policy  in  response  to  the  ap- 
plication will  be  or  its  meaning.  It  was  re- 
tained by  the  assured  without  objection  and 
without  claim  but  that  he  was  aware  of  its 
contents.  Unless  it  covered  the  hay  put  in 
the  barn,  then  there  can  be  no  recoverv  for 
loss  of  the  hay.  The  insurance  was  on  *'hay 
in  stack''  only.  A  stack  of  hay,  grain,  straw, 
or  the  like  is  a  large  quantity  thereof  col- 
lected and  usually  built  up  in  layers  in  coni- 
cal, oblong,  or  rectangular  form  to  a  point 
or  ridge  at  the  top  so  that  it  will  be  pre- 
served against  the  inclemencies  of  weather. 
See  People  v.  Doyle,  13  Cal.  App.  611,  110 
Pac.  458;  Farmers'  Mutual  v.  Reser,  43  Ind. 
App.  634,  88  N.  £.  340.  Of  course,  it  may 
be  stacked  under  cover  or  cover  may  be 
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placed  ovec  it.  In  Farmers'  Mutual  v. 
Beser,  supra,  it  was  stacked  in  a  shed.  In 
Reg.  V.  MunaoD,  2  Cox,  G.  C.  186,  haulm  was 
stacked  under  cover  in  a  building  which  had 
been  used  as  a  stable.  The  accused  insisted 
that  there  was  a  variance  between  the  charge 
of  having  set  fire  to  a  stack  of  haulm  and 
the  proof,  but  Coleridge,  J.,  said:  **I  do  not 
think  it  essentially  necesoary  to  the  char- 
acter of  a  'stack'  that  it  should  be  erected 
out  of  doors.  It  is  enough  if  the  material 
is  collected  direct  in  the  field  and  'stacked' 
in  a  building." 

In  Benton  v.  Farmers'  Mut.  F.  Ins.  Co. 
102  Mich.  281,  26  L.R.A.  237,  60  N.  W.  691, 
the  court  decided  that  'Hhe  term  'stack'  has 
a  well-defined  meaning,  and  cannot  be  said 
to  include  grain  in  a  mow  in  a  bam." 

Nor  do  we  think  "hay  in  stack"  suscepti- 
ble to  being  construed  as  hay  in  the  mow  of 
a  barn.  Such  is  not  the  ordinary  meaning 
of  the  expression.  No  one  would  think  of 
hay  stowed  away  in  a  barn  as  being  a  stack. 
The  court  rightly  denied  recovery  for  the 
bay  burned. 

II.  Was  the  windmill  or  scale  a  farm  tool 
or  farming  utensil?  ''Tool"  is  defined  in 
Webster's  Dictionary  as:  "An  instrument 
of  manual  operation,  as  a  hammer,  Eaw, 
plane,  file,  or  the  like,  used  to  facilitato 
mechanical  operations  as  distinguished  from 
an  appliance  moved  and  regulated  by  ma- 
chinery; the  instrument  of  a  handicraftsman 
or  laborer  at  his  work;  an  implement;  as 
the  tools  of  a  joiner,  smith,  shoemaker,  etc." 

A  similar  definition  is  to  be  found  in  the 
Century  Dictionary.  Evidently  by  the  words 
''garden  tools"  is  meant  instruments  or  de- 
vices movable  in  character  and  operated  by 
hand,  or  possibly  by  other  motive  power  in 
the  performance  of  work  or  in  doing  work  in 
the  garden  or  on  the  farm.  The  word  "uten- 
sils" is  much  broader  in  meaning,  though  it 
may  be  applicable  to  majiy  implements  desig- 
nated tools  in  common  parlance.  The  Cen- 
tury Dictionary  defines  "utensils"  aa:  "An 
instrument  or  implement;  as  utensils  of 
war ;  now,  more  especially,  an  instrument  or 
vessel  in  common  use  in  a  kitchen,  dairy,  or 
the  like,  as  distinguished  from  agricultural 
implements  and  mechanical  tools." 

Webster's  Dictionary  says  it  is:  "Au  in- 
strument or  vessel,  especially  one  used  in  the 
kitchen  or  in  a  dairy." 

The  supreme  court  of  North  Carolina,  in 
Elliott  V.  Posten,  57  N.  C.  <4  Jones,  £q.) 
433,  said:  The  word  "  'utensil'  will  embrace 
everything  .  .  .  'for  household  purposes 
or  applicable  to  the  trade  to  which  the  term 
has  reference.* " 

In  Laporte  v.  Libl)ey,  114  La.  570,  38  So. 
457,  the  court  expressed  the  same  view: 
"The  word  'utensils'  more  especiaUy  means 
an  implement  or  vessel  for  domestic  or  farm- 
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iDg  use.  See  Standard  Dictionary,  verbo. 
Ab  used  in  Civil  Code,  art.  3259,  'utensils'  is 
a  translation  of  'ustensiles/  used  in  article 
2101  of  the  Code  Napol^n.  This  word  in 
France  has  been  held  to  indnde  a  .  .  . 
threshing  machine.  Fuzie-Herman,  Code 
Civil,  vol.  4,  873.  In  French  jurisprudence 
the  word  is  used  as  synonymous  with  'agri- 
cultural instruments/  whatever  may  be  their 
nature.  Baudry-Lacantinerie,  Detroit  Civil, 
Dee  Privileges,  vol.  1,  445,  No.  472.  Laurent 
says  that  the  word  'ustensiles'  has  a  very 
extended  meaning.  It  has  been  held  in  other 
states  of  the  Union  that  'mowers*  and  'com- 
bined harvesters'  used  by  debtors  for  neees- 
sary  farmwork  are  within  the  meaning  of 
the  term  'farming  utensils  or  implements,' 
as  used  in  exemption  laws.  .  .  .  We  are 
of  the  opinion  that  a  steam  thresher  is 
clearly  within  the  term  'farming  utensils'  as 
used  in  Civil  Code,  article  3259.*' 

A  combined  harvester  was  held  to  be  a 
utensil  in  Re  Kiemp,  119  Cal.  41,  39  L.R.A. 
340,  e3  Am.  St.  Rep.  G9,  50  Pac.  1062,  and 
a  thresher  was  so  found  to  be  in  Spence  v. 
Smith,  121  Cal.  536,  66  Am.  St.  Rep.  62,  53 
Pac.  653,  933.  In  Lahn  v.  Carr,  120  La. 
797,  45  So.  707:  A  steam  engine,  used  in 
connection  with  a  pump  for  irrigation,  with 
a  thresher,  and  with  machinery  for  cultivat- 
ing a  crop  of  rice,  and  not  shown  to  have 
been  used  for  any  other  purpose  than  the 
cultivation  and  harvesting  of  such  crop,  is 
a  "farming  utensil"  within  Civ.  Code,  art. 
3259,  on  which  the  privilege  of  the  vendor 
is  superior  to  that  of  the  lessor  of  the  land, 
and  this  whether  the  engine  was  bought  as 
part  of  the  pump,  or  of  the  thresher,  or  any 
other  time  and  from  any  other  source. 

In  Phoenix  Ins.  Co.  v.  Stewart,  53  111. 
App.  273,  the  court  adjudged  a  hay  press  a 
farming  utensil.  In  Royston  v.  McCulley, 
—  Tenn.  Ch.  App.  — ,  52  L.R.A.  899,  59  S. 
W.  725,  blacksmith  tools  used  in  operating 
a  farm  were  held  to  pass  under  a  bill  of 
sale  as  utensils.  This  court  found  "binding 
twine"  to  be  included  in  "stock  of  imple- 
ments" in  Davis  v.  Anchor  Mut.  F.  Ins.  Co. 
96  Iowa,  70,  64  N.  W.  687.  See  Reynolds  v. 
Iowa  &  N.  Ins.  Co.  80  Iowa,  563,  46  N.  W. 
659.  No  case  precisely  in  point  has  been 
cited,  nor  hare  we  been  able  to  discover  any. 
Of  course,  neither  the  windmill  nor  the  scale 
can  be  said  to  come  within  the  definition  of 
"farm  tool."  But  "farming  utensil,"  as 
pointed  out,  is  of  much  broader  significance 
than   "farm   tools."     The   policy    does   not 


limit  the  expression  to  any  particular  phase 
of  farming.  The  word  is  used  in  its  generic 
sense.  See  Bank  of  Dearborn  v.  Matney  (D. 
C. )  132  Fed.  75.  And  by  "farming  utensils" 
was  intended  any  instrumentalities  within 
the  meaning  of  the  word  "utensils"  Biade 
use  of  on  a  farm.  The  assured  was  engaged 
in  general  farming,  including  the  keeping 
and  raising  of  stock.  Teams  and  stoek  must 
have  water,  and  the  modern  farmer  requires 
scales  by  which  to  test  the  values  of  feed, 
the  groMiJi  of  his  stock,  and  to  protect  him- 
self in  the  matter  of  weight  when  disposing 
of  grain  or  stock  on  the  market.  Both  are 
in  common  use  and  are  appropriate  to  suc- 
cessful operation  of  the  farm,  and«  as  we 
think,  are  fairly  within  the  meaning  of 
'farming  utensils;"  at  least,  when  not  per- 
manently attached  to  the  realty.  That  they 
may  be  so  annexed  to  the  soil  as  to  become 
part  of  the  realty  is  well  settled.  See  Thom- 
son V.  Smith,  111  Iowa,  718,  50  L.R.A.  780, 
82  Am.  St.  Rep.  641,  83  N.  W.  789;  State 
Security  Bank  v.  Hoskins,  130  Iowa,  339,  8 
L.R.A.  (N.S.)  376,  106  N.  W.  764;  Phelps  & 
B.  Windmill  Co.  v.  Baker,  49  Kan.  434,  30 
Pac.  472.  But  either  may  be  so  attached  as 
to  be  removable  as  a  trade  fixture.  Neither 
was  attached  at  all,  and  it  would  not  seem 
that,  even  though  designed  for  permanent 
annexation '  to  the  soil,  this  alone  would  pre- 
clude their  classification  as  farming  utensils. 
Surely  an  implement  establishment  carry- 
ing a  full  line  of  farm  implements  would 
not  exclude  windmills  from  their  stocks. 
That  its  motive  power  is  wind  is  not  con- 
trolling; for  many  utensils  are  operated  by 
steam.  Moreover,  were  the  pumping  done 
by  an  engine,  as  is  common,  there  would  be 
no  hesitancy  in  declaring  it  a  utensil,  which, 
In  its  derivation,  means  an  implement  for 
use.  These  were  implements  for  pumping 
and  weighing,  and,  though  not  in  actual  use, 
were  utensils  within  the  language  of  the 
policy.  If  not,  what  were  they?  They  were 
not  appurtenances  to  the  land,  and  that  they 
might  become  such  did  not  obviate  the  ap- 
plication of  nomenclature  which  seems  cor- 
rect, appropriate,  and  fairly  within  the 
terms  of  the  contract. 
Reversed. 

B^rans,  Ch.  J.,  and  Gaynor  and  Salin- 
ger, J  J.,  concur. 

Petition  for  rehearing  denied. 


Annotation — ^Insurance:  property  covered  by  policy  on  "faming  utensik. 


» 


In  Murphy  v.  Continental  Ins.  Co. 

ante,  934,  a  windmill  which  had  not  been 

put   up,   and   stock   scales   stored   in   a 

granary,    were    held    to    be    "farming 
L.R.A.1917B, 


utensils''  and  within  the  protection  of  a 
policy  issued  to  one  engaged  in  general 
farming,  which  insured  such  ntensils. 
But  one  other  case  has  been  disclosed 
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dealing  with  the  question  under  annota- 
tion. 

In  Phcenix  Ins.  Co.  v.  Stewart  (1893) 
53  IlL  App.  273,  a  hay  press  was  held  to 
be  covered  by  a  clause  insuring  for  a 
stated  sum  'W  reapers,  mowers,  harvest- 
ers, and  other  farming  utensils.''  The 
court  here  said :  ''We  are  not  inclined  to 
hold,  as  insisted  by  appellant,  that  the 
term  'farming  utensils'  includes  only 
such  utensils  as  are  generally  used  upon 
an  ordinary  farm.    If  the  utensil  is  used 


in  carrying  on  a  particular  kind  of  f  arm^ 
as,  for  instance,  a  hay  farm,  it  would  be 
a  farming  utensil.  Nor  is  it  necessary 
to  be  in  general  use.  The  hay  press  is 
included  within  the  term  'farming  uten- 
sils.'" 

The  meaning  of  the  term  "utensils" 
in  connection  with  other  subjects  than 
insurance  is  discussed  by  the  court  in 

MUBPHY  V.  CONTIlffiHTAL  IXS.  CO. 

J,  T.  W. 


UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS,  SECOND  CIRCUIT. 

DIETRICH  E.  LOEWE,  Surviving  Part- 
ner of  the  Firm  of  D.  £.  Loewe  &  Com- 
pany, Plff.  in  Err., 

V. 

SAVINGS  BANK  OF  DANBURY. 

(236  Fed.  444.) 

Garnishment  -^  bank  deposit  <—  right 
to  interest. 

1.  Where  savings  bank  deposits  may  be 
garnished  to  meet  an  anticipated  judgment, 
and  the  attachment  binds  the  obligation  as 
it  exists  when  the  attachment  is  served,  the 
attachment  binds  dividends  subsequently 
declared,  as  against  an  assignee  of  the  at- 
tachment debtor,  since  they  are  incident 
to  the  deposits. 

For  other  caaest  see  Oamishmentf  II.  a,  in 
Dig.  1-52  N.  8. 

Interests  —  wrongful  witliholding  of 
money  — -  rival  claimants. 

2.  A  bank  which  withholds  funds  at- 
tached as  those  of  its  depositor  because  of 
a  claim  to  them  by  a  stranger,  until  the 
true  title  can  be  ascertained,  does  not  act 
wronp:fulIy  within  the  rule  making  one 
wrongfully  withholding  money  liable  for 
interest  tnereon. 

For  other  cctses,  see  Interest,  /.  a,  in  Dig. 
1-52  N,  8. 

(July  3,  1916.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut 
(Thomas,  District  Judge)  to  review  a  judg- 
ment in  favor  of  plaintiff,  in  part  only,  in 
an  action  brought  to  recover  certain  sav- 
ings bank  accounts  which  had  been  levied 
upon  by  attachment.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Coxe  and  Rogers,  Circuit 
Judges,  and  Augustus  N.  Hand,  District 
Judge. 

Messrs.  Daniel  I>avenport  and  Walter 
Gordon  Merrltt  for  plaintiff  in  error. 

Note.  •*  On    the    question    of    levy    upon 
property  as  including  increase  thereof,  see 
annotation  following  this  case,  post,  944. 
L.R.A.1917B. 


Messrs.  John  H.  lilgfat,  John  It. 
Booth,  and  J.  Moss  Ives,  for  defendant 
in  error: 

The  depositors,  whose  accounts  were  at- 
tached, are  not  entitled  to  anything  more 
by  way  of  interest  than  the  4  per  cent  divi- 
dends declared,  and  plaintiff  did  not  gain 
a  greater  1*ight  by  virtue  of  his  attachment. 

National  Bank  v.  Western  P.  R.  Co.  157 
Cal.  673,  27  L.R.A.(N.S.)  987,  108  Pac.  676. 
21  Ann.  Cas.  1391;  Shirk  v.  Thomas,  121 
Ind.  147,  16  Am.  St.  Rep.  381.  22  N.  E. 
976;  Rogers  v.  Highland,  69  Iowa,  504,  58 
Am.  Rep.  230,  29  N.  W.  429;  Lyman  v.  Gaar, 
S.  &  Co.  75  Minn.  207,  74  Am.  St.  Rep. 
462,  77  N.  W.  828 ;  Hope  v.  Blair,  105  Mo. 
85,  24  Am.  St.  Rep.  366,  16  S.  W.  595. 

Plaintiff  is  not  entitled  to  recover  6  per 
cent  interest  on  attached  bank  accounts 
from  the  date  of  the  marshal's  demand  on 
December  24th,  1912. 

Osborn  v.  Byrne,  43  Conn.  159,  21  Am. 
Rep.  641. 

Plaintiff  is  not  entitled  to  recover  6  per 
cent  interest  because  of  use  of  the  funds  at- 
tached. 

Bank  Comrs.  v.  Watertown  Sav.  Bank,  81 
Conn.  265,  70  Atl.  1038;  Candee  v.  Skinner, 
40  Conn.  464;  Phomix  Ins.  Co.  v.  Carey,  80 
Conn.  426,  68  Atl.  993. 

Messrs.  Martin  J.  Gnnn Ingham  and 
William  F.  Tammany  for  the  United 
Hatters. 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

An  action  was  commenced  by  the  present 
plaintiff  and  others  in  the  circuit  court  of 
the  United  States  for  the  district  of  Connec- 
ticut thirteen  years  ago  to  recover  damages 
from  the  members  of  a  trade  union  charged 
with  conspiracy  in  restraint  of  interstate 
commerce.  The  questions  involved  were  be- 
fore that  court  at  various  times,  and  were 
before  this  court  on  several  occasions,  and 
were  three  times  before  the  Supreme  Court 
of  the  United  States.  The  plaintiffs  were 
manufacturers  of  hats  at  Danbury,  Connec- 
ticut, where  they  maintained  a  factory.    Tlie 
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defendants  in  the  original  suit  were  mem- 
bers of  a  combination  called  the  United  Hat- 
ters of  North  America,  and  they  were 
charged  with  being  in  a  conspiracy  to  com- 
pel the  plaintiffs  to  unionize  their  factory. 
The  Supreme  Court  in  Loewe  ▼.  Lawlor,  208 
U.  S.  274,  62  L.  ed.  488,  28  Sup.  Ct.  Rep. 
301,  13  Ann.  Gas.  815  (1908),  sustained  the 
right  to  maintain  the  action.  In  1912  the 
Supreme  Court  refused  a  writ  of  certiorari, 
and  in  235  U.  S.  522,  59  L.  ed.  341,  35  Sup. 
Ct.  Rep.  1170  (1915),  that  court,  affirming 
the  deeision  of  this  court  in  126  C.  C.  A. 
445,  209  Fed.  721  (1913),  sustained  a  judg- 
ment rendered  against  the  defendants  in 
that  action  in  the  sum  of  $353,130.90. 

When  the  action  above  referred  to,  known 
as  the  Danbury  Hatters'  Case,  was  com- 
menced, a  writ  of  attachment  was  issued, 
dated  August  31,  1903,  demanding  $240,000 
damages  and  costs.  The  writ  directed  the 
United  States  marshal  for  the  district  of 
Connecticut  to  attach  to  the  value  of  $250,- 
000  the  goods  and  estate  of  over  150  named 
defendants,  and  it  was  duly  served  upon 
them  and  upon  the  Savings  Bank  of  Dan- 
bury,  defendant  herein,  '"as  agent,  trustee, 
and  debtor  of  and  to  each  of  the  aforesaid 
persons  named  therein  as  defendants." 

The  process  under  which  the  mcmey  de- 
posited in  the  Savings  Bank  was  attached 
was  issued  under  §  880  of  the  General  Stat- 
utes of  Connecticut,  Revision  of  1902,  which 
reads  as  follows:  "When  the  effects  of  the 
defendant  in  any  civil  action  in  which  a 
judgment  or  decree  for  the  payment  of 
money  may  be  rendered,  are  concealed  in  the 
hands  of  his  agent  or  trustee  so  that  they 
cannot  be  found  or  attached,  or  where  a 
debt  is  due  from  any  person  to  such  defend- 
ant, or  where  any  debt,  legacy,  or  distribu- 
tiTe  share,  is  or  may  become  due  to  such 
defendant  from  the  estate  of  any  deceased 
person  or  insolvent  debtor,  the  plaintiff  may 
insert  in  his  writ  a  direction  to  the  officer  to 
leave  a  true  and  attested  copy  thereof  and 
of  the  accompanying  complaint,  at  least 
twelve  days  before  the  session  of  the  court 
to 'Which  it  is  returnable,  with  such  agent, 
trustee,  or  debtor  of  the  defendant,  or,  as 
the  case  may  be,  with  the  executor,  adminis- 
trator, or  trustee  of  such  estate,  or  at  the 
usual  place  of  abode  of  such  garnishee;  and 
from  the  time  of  leaving  such  copy,  all  the 
effects  of  the  defendant  in  the  hands  of  any 
such  garnishee,  and  any  debt  due  from  any 
Buch  garnishee  to  the  defendant,  and  any 
debt,  legacy,  or  distributive  share,  due  or 
that  may  become  due  to  him  from  such  exec- 
utor, administrator,  or  trustee  in  insol- 
vency, not  exempt  from  execution,  shall  be 
secured  in  the  hands  of  such  garnishee  to 
pay  such  judgment  as  the  plaintiff  may  re- 
cover." 
L..R.A.1917B. 


When  the  judgment  was  obtained  in  the 
main  action^  an  execution  was  taken  out  and 
put  into  the  hands  of  the  marshal,  who, 
acting  by  the  direction  of  the  plaintiffs 
made  demand  upon  the  Savings  Bank  of 
Danbury,  the  defendant  herein,  as  agent, 
trustee,  and  debtor  of  and  to  each  of  the 
judgment  debtors  severally  of  the  sums 
named  in  the  execution  and  of  any  estate  of 
each  of  the  several  judgment  debtors  several- 
ly. This  demand  the  Savings  Bank  refused 
to  comply  with,  although  at  the  time  it  was 
served  it  was  indebted  to  each  of  the  de- 
fendants severally  in  various  amounts  which 
it  refused  at  the  time  to  disclose.  At  the 
time  the  marshal  made  his  demand,  the  Sav- 
ings Bank  had  on  deposit  $18,461.54  to  the 
credit  of  various  of  the  defendants.  The  ex- 
ecution was  returned  wholly  unsatisfied. 

An  action  in  scire  facias  was  then  brought, 
pursuant  to  §  931  of  the  General  Statutes 
of  Connecticut,  Revision  of  1902,  to  recover 
attached  Savings  Bank  accounts  levied  up- 
on by  the  writ  of  attachment  above  men- 
tioned. Section  931  re»ds  as  follows:  ''If 
judgment  be  rendered  in  favor  of  the  plain- 
tiff in  any  action  by  foreign  attachment,  all 
the  effects  in  the  hands  of  the  garnishee  at 
the  time  of  the  attachmoit,  or  debts  then 
due  from  him  to  the  defendant,  and  any 
debt,  legacy,  or  distributive  share,  due  or 
to  become  due  to  the  defendant  from  any 
garnishee  as  an  executor,  administrator,  or 
trustee,  shall  be  liable  for  the  payment  of 
such  judgment;  and  the  plaintiff,  on  praying 
out  an  «£ecution,  may  direct  the  officer  serv- 
ing the  same  to  make  demand  of  such  gar- 
nishee for  the  effects  of  the  defendant  in 
his  hands,  and  for  the  payment  of  any  debt 
due  to  the  defendant,  and  such  garnishee 
shall  pay  said  debt  or  produce  said  effects, 
to  be  taken  and  applied  on  said  execution; 
and  if  he  shall  have,  in  any  manner,  dis- 
posed of  the  effects  of  the  principal  in  his 
hands  when  the  copy  of  the  writ  was  left 
with  him,  or  shall  not  expose  and  subject 
them  to  be  taken  on  the  execution,  or  shall 
not  pay  to  the  officer,  when  demanded,  the 
debt  due  to  the  defendant  at  the  time  the 
oopy  of  the  writ  was  left  with  him,  such 
garnishee  shall  be  liable  to  satisfy  such 
judgment  out  of  his  own  estate,  las  his  prop- 
er debt,  if  the  effects,  or  debt,  be  of  suffi- 
cient value  or  amount;  if  not,  then  to  the 
value  of  such  effects,  or  to  the  amount  of 
such  debt.  A  scire  facias  may  be  taken  out 
from  the  clerk  of  the  court  where  the  judg- 
m«it  was  rendered,  to  be  served  upon  such 
[court]  garnishee,  requiring  him  to  appear 
before  such  court  and  show  cause,  if  any  he 
have,  to  the  contrary ;  and  the  plaintiff  may 
require  the  defendant,  and  the  defendant 
shall  have  the  right,  to  disclose,  on  oath, 
whether  he  has  any  of  the  effects  of  the  debt- 
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or  in  his  hands,  or  is  indebted  to  him; 
and  the  parties  maj  introduce  any  other 
proper  testimony  respecting  such  facts.  If 
it  be  found  that  the  defendant  has  the  effects 
of  Buch  debtor  in  his  hands,  or  is  indebted 
to  him,  or  if  he  makes  default  of  appear- 
ance, or  refuses  to  disclose  on  oath,  judg- 
ment shall  be  rendered  against  him,  as  for 
his  own  debt,  to  be  paid  out  of  his  own  es- 
tate with  costs;  but  if  it  appear  on  the 
trial  that  the  effects  are  of  less  value,  or 
the  debt  of  less  amount  than  the  judgment 
recovered  against  the  debtor,  judgment  shall 
be  rendered  to  the  value  of  the  goods,  or  to 
the  amount  of  the  debt;  and  if  it  appear 
that  the  defendant  has  no  effects  of  such 
debtor  in  his  hands,  or  is  not  indebted  to 
him,  he  shall  recover  costs." 

An  Congress  in  1872  provided  as  follows: 
"In  common-law  causes  in  the  circuit  and 
District  courts  .  .  .  the  plaintiff  shall 
be  entitled  to  similar  remedies,  by  attach- 
ment or  other  process  against  the  property 
of  the  defendant,  which  are  now  provided 
for  by  the  laws  of* the  state  in  which  such 
court  is  held"  for  the  courts  thereof;  "and 
such  circuit  or  district  courts  may,  from 
time  to  time,  by  general  rules,  adopt  such 
state  laws  as  may  be  in  force  in  the"  states 
where  thev  are  held  "in  relation  to  attach- 
ments  and  other  process:  .  .  .  Provid- 
ed, that  similar  preliminary  afildavits  or 
proofs,  and  similar  security  as  required  by 
such"  state  "laws,  shall  be  first  furnished 
by  the  party  seeking  such  attachment  or 
other  remedy."  Act  June  1,  1872,  chap.  255, 
§  6.  17  Stat,  at  L.  197,  Comp.  Stat.  1913, 
%  1539. 

No  question  has  been  raised  but  that  the 
action  is  one  which  the  plaintiff  is  entitled 
to  bring  under  the  laws  of  Connecticut  and 
of  the  United  States. 

It  appears  that  in  December,  1903,  after 
the  attachment  of  the  deposits  in  the  Sav- 
ings Bank  and  before  the  rendition  of  final 
judgment  in  the  original  action,  the  defend- 
ants in  that  action  assigned  to  the  United 
Hatters  of  Xorth  America,  a  voluntary  as- 
sociation having  an  office  or  principal  place 
of  business  in  the  city  and  state  of  New 
York,  the  dividends  or  interest  accruing  on 
said  deposits  and  which  were  declared  after 
the  attachment. 

The  United  Hatters  of  North  America 
was  given  notice  of  the  pendency  of  the  pro- 
ceeding according  to  the  terms  of  the  Con- 
necticut statute  under  which  the  proceed- 
ing was  instituted,  and  it  appeared  and 
filed  an  answer  in  which  it  alleged  that  the 
dividends  or  interest  accruing  and  declared 
subsequent  to  the  original  attachment  were 
not  held  by  the  attachment,  but  passed  to 
it  and  became  its  property  by  virtue  of  the 
assignments.  The  United  Hatters  notified 
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the  Savings  Bank  that  it  claimed  to  own 
the  dividends  declared  or  the  interest  due 
on  such  accounts,  and  demanded  payment  of 
the  same,  which  payment  was  refused. 

It  is  admitted  that  at  the  time  of  the  at- 
tachment the  amount  held  in  the  Savings 
Bank  account  to  the  credit  of  the  various 
defendants  in  the  original  action  amounted 
to  $18,461.54.  And  the  district  judge  has 
found  that,  subsequent  to  the  conunencement 
of  the  present  proceeding,  the  defendant, 
with  the  consent  of  the  United  Hatters,  paid 
to  the  plaintiff  $17,558.37,  on  June  26, 1915, 
and  the  further  sum  of  $474.65  <m  axxxmnt 
of  the  principal  of  said  deposits. 

The  important  question  involved  is  wheth- 
er the  interest  or  dividends  which  have  ac- 
cumulated in  the  hands  of  the  defendant, 
and  which  would  belong  to  the  depositors 
but  for  the  assignment,  belong  to  the  judg- 
ment creditor  by  virtue  of  the  original  at- 
tachment, or  to  the  assignee  of  the  fund  by 
virtue  of  the  assignment  made  after  the 
attachment. 

It  is  understood  that  similar  actions  are 
pending,  brought  by  the  plaintiff  against 
other  savings  banks  in  Connecticut,  involv- 
ing the  same  issue,  and  that  the  parties  have 
stipulated  that  the  judgment  in  those  ac- 
tions is  to  be  controlled  by  the  decision  in 
this  suit.  The  accumulated  dividends  on 
the  various  deposits  in  the  various  actions 
are  said  to  amount  to  about  $20,000. 

The  district  judge  came  to  the  conclusion 
that  the  attaching  creditor  was  not  entitled 
to  the  interest  or  dividends,  but  that  the 
same  bel(mged  to  the  United  Hatters  as 
assignee.  He  accordingly  gave  judgmtent 
to  the  plaintiff  in  the  sum  of  $428.52;  that 
heing  the  amount  of  the  principal  which  it 
is  admitted  remained  unpaid  in  the  hands 
of  the  Savings  Bank  of  Danbury,  the  de- 
fendant in  the  action. 

The  attachment  of  deposits  in  a  savings; 
bank  is  a  proceeding  unknown  to  the  com- 
mon law.  In  Haber  v.  Nassitts,  12  Fia. 
589,  608,  the  supr^ne  oourt  of  Florida  de- 
clares that  "no  such  process  was  known  at 
common  law,  and  the  proceeding  is  traced 
to  a  custom  of  London  whereby,  'if  a  plaint 
was  affirmed  and  returned  nihil,'  the  plain- 
tiff had  a  garnishment  against  debtors  of 
the  defendant,  and  after  certain  proceedings 
was  entitled  to  judgment." 

However  that  may  bs,  the  remedy  by  at- 
tachment in  this  country  owes  its  existence 
entirely  to  statutory  enactment.  In 
Penoyar  ▼.  Kelsey,  150  N.  Y.  77,  34  L.R.A. 
248,  44  N.  E.  788  (1896)  the  New  York 
court  of  appeals,  in  speaking  of  the  remedy 
by  attachment,  says:  "It  exists,  as  a  pro- 
visional remedy,  only  when  authorised  by 
statute,  and,  as  such,  is  comparatively  re- 
cent in  its  origin.' 
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And  see  Cause  v.  Cone,  73  Tex.  241,  11 
S.  W.  162  (1889);  Hubbeli  ▼.  Kingman,  52 
Conn.  10  (1884);  Kittredge  v.  Bellows,  7 
N.  H.  399;  Baldwin  v.  Flagg,  43  N.  J.  L. 
496.  But  in  Mack  y.  Parks,  8  Gray,  517, 
69  Am.  Dec.  267  (1858),  the  court  said; 
''Our  system  of  attachment  on  mesne  process 
was  derived  from  the  ancient  rule  of  the 
common  law,  by  which,  as  part  of  the  serv- 
ice of  civil  process,  goods  which  were  prop- 
erly subject  to  distress  were  allowed  also  to 
be  taken  by  a  species  of  distress,  and  held  as 
vadii  or  pledges  to  compel  the  appearance 
of  the  defendant." 

As  the  remedy  by  att|u:hment  is  statutory, 
the  rights  of  an  attaching  creditor  are  gov- 
erned by  the  state  law  as  declared  by  the 
highest  court  of  the  state  enacting  the  stat- 
ute, and  the  decisions  of  that  court  will  be 
followed  by  a  court  of  the  United  States  hav- 
ing jurisdiction  of  the  proceedings.  Wolf 
V.  Cook  (C.  C.)  40  Fed.  432  (1889);  Rice 
V.  Alder-Goldman  (!k)mmiBsion  Co.  18  C.  C. 
A.  15,  36  U.  8.  App.  266.  7.1  Fed.  151 
(1895) ;  L.  Bucki  &  Son  Lumber  Co.  v.  Fi- 
delity &  D.  Go.  48  C.  C.  A.  436,  109  Fed. 
393  (1901). 

And  as  the  remedy  by  attachment  is  re- 
garded as  being  in  derogation  of  the  common 
law,  the  courts  have  sometimes  construed 
strictly  the  statutes  giving  the  remedy. 
Ritchie  v.  Bayers  (C.  C.)  100  Fed.  520; 
Brigham  v.  Avery,  48  Vt.  602;  Penoyar  v. 
Xelaey,  supra.  But  in  a  number  of  the 
■tates  the  statutes  themselves  expressly 
provide  that  they  are  not  to  be  strictly 
construed.  See  6  C.  J.  37.  In  other  states 
the  courts,  having  regard  to  the  intention 
of  the  legislatures,  have  been  inclined  to 
adopt  a  liberal  construction  independently 
of  express  statutory  provisicni.  Hannibal 
&  St.  J.  R.  Go.  V.  Crane,  102  IlL  249,  40  Am. 
Rep.  581 ;  Gunby  v.  Porter,  80  Md.  402,  31 
Atl.  324;  Best  v.  British  &  A.  Mortg.  Co. 
128  N.  C.  351,  38  S.  £.  023;  Strock  v.  Little, 
45  Pa.  416;  Cole  v.  Utah  Sugar  Co.  35  UUh, 
148,  99  Pac.  681.  The  Connecticut  statute, 
once  construed  strictly  (Hubbeli  v.  King- 
man, 52  Conn.  19  (1884) ),  is  now  liberally 
construed  (Ransom  v.  Bidwell,  89  Cx>nn. 
137,  93  Atl.  134  (1915) ).  The  policy  of  the 
state  of  Connecticut  is  declared  by  its  high- 
est court  in  the  case  last  cited  to  be  that 
''all  the  property  of  a  debtor  not  exempt 
from  execution  shall  be  made  subject  to 
the  payment  of  his  debts,  and  that  every 
facility  consistent  with  the  reasonable  im- 
Biunity  of  the  debtor  should  be  afforded  to 
subject  such  property  to  legal  process." 

Under  such  statutes  as  that  in  Connecti- 
cut, it  is,  of  course,  not  questioned  but  that 
a  creditor  of  a  depositor  in  a  savings  bank 
can  attach  the  deposit.  A  bank  is  bound  to 
respect  such  process,  and  the  courts  do  not 
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permit  it  to  apply  the  fund  attached  to  the 
payment  of  any  debt  due  from  the  depositor 
to  anyone.  BoUes,  Bkg.  vol.  2,  p.  778.  The 
difficulty  arises  when  the  fund  so  deposited 
is  upon  the  interest,  and  it  becomes  neces- 
sary to  determine  whether  the  attachment 
binds  interest  thereafter  accruing.  The  dis- 
trict judge  thought  it  did  not.  He  fully 
recognized  the  principle  that  the  question 
should  be  governed  by  the  decisions  of  the 
Connecticut  court,  so  far  as  those  decisions 
throw  light  upon  the  subject.  He  reviewed 
at  some  length  the  decisions  in  that  state. 
There  are  a  number  of  cases  in  which  the 
Connecticut  court  has  decided  that  attach- 
ing creditors  acquire  no  more  or  greater 
rights  than  the  depositors  had  at  the  time 
of  the  attachments,  and  he  therefore  con- 
cluded that  all  interest  accruing  after  the 
attachment  belonged  to  the  assignee  by  vir- 
ture  of  the  assignment,  and  not  to  the  at- 
taching creditors. 

But  the  exact  question  presented  in  this 
action  has  never  been  presented  to  the  su- 
preme court  of  the  state  of  Connecticut. 
That  court  has  held  that,  under  the  foreign 
attachment  statute  of  that  state,  there  is 
no  right  to  attach  unless  there  is  an  existing 
obligation  or  debt  due ;  and  that  where  there 
is  a  condition  precedent  to  the  liability, 
there  is  not  an  existing  indebtedness  which 
can  be  garnished.  See  Fitch  v.  Waite,  5 
Conn.  117  (1823);  Coburn  v.  Hartford,  38 
Conn.  290  (1871)  ;  Holcomb  v.  Winchester, 
52  Conn.  447,  52  Am.  Rep.  609  (1885); 
Sand-Blast  File-Sharpening  Co.  v.  Parsons, 
54  Conn.  310,  7  Atl.  716  (1886) ;  Cunning- 
ham Lumber  Co.  v.  New  York,  N.  H.  &  H. 
R.  Co.  77  Conn.  628,  60  Atl.  107  (1905). 
These  decisions,  however,  are  not  conclusive 
of  the  question  involved  in  the  present  ac- 
tion. Not  only  is  the  question  one  upon 
which  the  Connecticut  courts  have  not 
parsed,  but  it  is  one  upon  which  there  seems 
to  be  little  authority.  While  it  is  true  that 
under  the  Connecticut  decisions  it  is  the 
existing  obligation  or  the  debt  due  which  is 
bound  by  the  attachment,  and  that  at  the 
time  the  attachment  was  served  the  dividends 
in  question  had  not  been  declared  and  were 
not  in  existence,  nevertheless  they  would  be 
subject  to  the  attachment  if  they  are  to  be 
considered  a  necessary  incident  of  the  de- 
posits. For  whatever  binds  the  principal 
binds  that  which  is  inseparable  from  the 
principal.  An  attachment  of  a  freehold,  for 
example,  gives  a  lien  on  the  timber  trees  and 
on  the  building  attached  thereto.  In  Coke 
on  Littleton,  vol.  1,  151b,  it  is  said  that  a 
thing  is  "incident  to  another  when  it  ap- 
pertains to,  or  follows  on,  that  other  which 
is  more  worthy  or  principal."  The  lexi- 
I  cographers  say  that  an  "incident"  is  a  thing 
that  is  necessarily  or  inseparately  connect^ 
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ed  with  another.  That  it  is  something  char- 
acteristically, naturally,  or  legally  depend- 
ing upon,  connected  with,  or  contained  in 
another  thing  as  its  principal.  Webster 
says  that  it  is  something  necessarily  apper- 
taining to  or  depending  on  another,  which 
is  termed  the  principal.  So  that  the  ques- 
tion is  whether  the  "dividends"  on  these  de- 
posits so  appertained  to  and  were  so  con- 
nected with  the  latter  that  the  attachment 
of  the  deposits  created  a  lien  on  the  deposits 
and  the  dividends,  including  those  subse- 
quently declared.  In  Shinn  on  Attachment 
and  Garnishment,  1896,  vol.  1,  §  316,  pp. 
609,  610,  the  writer  says:  "Whether  or  not 
the  rents  and  profits  accruing  upon  the  at- 
tached property  are  subject  to  the  attach- 
ment lien  cannot  be  said  to  be  judicially 
ascertained." 

In  Cook  on  Corporations,  7th  ed.  1913, 
vol.  2,  §  484,  p.  1359,  that  writer  says  that 
"dividends  on  the  stock  which  is  attached 
follow  the  stock  and  are  covered  by  the  at- 
tacliment." 

In  Jacobus  v.  Monongahela  Nat.  Bank  (C. 
C.)  35  Fed.  395  (1S88),  a  case  in  a  United 
State  district  court,  a  creditor  attached 
shares  of  stock  in  a  railroad  company,  the 
sliares  standing  in  the  name  of  Jacobus,  and, 
when  the  railroad  company  and  Jacobus 
were  summoned  as  garnishees,  Jacobus 
pleaded  nulla  bona  and  the  railroad  com- 
pany pleaded  that  the  stock  belonged  to 
Jacobus.  The  original  case  was  decided 
in  1883  by  the  Supreme  Court  of  the  United 
States  (109  U.  S.  276,  27  L.  ed.  935,  3. 
Sup.  Ct.  Rep.  219)  in  favor  of  the  gar- 
nishees. It  appears  that,  at  the  time  the 
attachment  was  served,  the  railroad  com- 
pany had  in  its  hands  a  dividend  of  $264 
on  said  stock,  and  from  time  to  time  there- 
after 21  other  dividends  of  $264  each  were 
declared,  and  all  said  dividends  were  re- 
tained by  said  railroad  company  until  the 
decision  by  the  Supreme  Court,  when  the 
railroad  company  paid  the  money  to  Jaco- 
bus without  interest.  Suit  was  then 
brought  on  the  recognizance  furnished  by 
the  bank  to  pay  damages  caused  by  the  at- 
tachment, and  the  question  arose  as  to 
whether  the  attachment  compelled  the  rail- 
road company  to  withhold  the  payment  of 
subsequent  dividends.  The  court  held  that 
the  attaching  creditor  was  entitled  to  the 
dividends  and  said :  ''The  dividends  were  but 
an  incident  to  the  stock — the  mere  fruits 
thereof — and  were  as  much  within  the  grasp 
of  the  attachment  as  the  corpus  of  the  stock 
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was. 

In  Moore  v.  Gennett,  2  Tenn.  Ch.  375 
(1875),  Chancellor  Cooper  in  an  attachment 
case  said  that  "dividends  are  as  much  an 
incident  to  the  stock  as  rent  is  to  the  re- 
version of  land,  or  interest  to  a  debt." 
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He  added:  "Besides,  the  increase  or  in- 
come of  property,  after  the  levy  of  an  at- 
tachment, is  given  to  the  creditor  by  Code, 
§  3636." 

The  connection  clearly  shows  that  in  his 
opinion  the  provision  of  the  Code  was  mere- 
ly declaratory  of  what  the  law  would  have 
been  without  the  Code. 

In  Syracuse  City  Bank  v.  Coville,  19  How 
Pr.  385  (1860),  the  court  held  that,  where 
an  attachment  issued  and  was  levied  on  a 
money  bond  payable  in  instalments,  and  at 
the  time  only  one  instalment  was  due,  the 
creditor  only  acquired  a  lien  on  the  amount 
actually  due  upon  tlie  bond  at  the  time  of 
service  of  the  writ.  The  case  is  distinguish- 
able from  the  case  of  Jacobus  v.  Mononga- 
hela Nat.  Bank,  supra,  and  is  not  to  be 
regarded  as  controverting  it  in  the  lea^t. 
What  was  attached  in  the  Syracuse  City 
Bank  Case  was  the  debt  due  at  the  time  of 
the  levy.  The  debts  due  on  the  subsequent 
instalments  were  not  incidents  of  the  debt 
attached,  but  were  wholly  independent 
thereof. 

In  the  case  under  consideration  the  prop- 
erty attached  was  not  stock,  but  deposits  in 
the  Savings  Bank.  Now  a  savings  bank  is 
conducted  solely  for  the  benefit  of  its  de- 
positors. It  receives  deposits  and  loans 
them  for  their  benefit;  and  a  savings  bank, 
which  is  conducted  solely  for  the  benefit  of 
the  depositors,  and  in  which  the  profits, 
after  deducting  necessary  expenses,  inure 
wholly  to  the  benefit  of  the  depositors,  does 
not  stand  in  the  relation  of  a  debtor  to  a 
creditor,  as  does  an  ordinary  bank  to  its 
depositors.  Its  relation  is  more  nearly  that 
of  trustee  and  cestui  que  trust.  State  v. 
People's  Nat.  Bank,  76  N.  H.  27,  70  AU. 
642,  21  Ann.  Cas.  1204.  The  depositors 
intrust  their  money  to  the  bank  as  their 
trustee  to  keep  and  invest  the  same  accord- 
ing to  the  charter  and  the  laws.  If  there 
is  a  profit,  they  receive  it;  if  there  is  a 
loss,  they  share  it  according  to  the  amount 
of  their  deposits.  In  Cary  v.  San  Fran- 
cisco Sav.  Union,  22  Wall.  38,  22  L.  ed.  779 
(1874),  the  Supreme  Court  held  that  the 
share  of  profits  paid  by  a  savings  bank  to 
its  depositors  constituted  "dividends." 
Chief  Justice  Waite  wrote  the  opinion,  in 
the  course  of  which  he  said:  "The  interest 
received  for  the  loan  of  each  deposit  was 
not  kept  by  itself,  and  paid  to  the  deposit- 
ors after  deducting  a  charge  to  cover  ex- 
penses, but  all  was  placed  in  a  common  fund. 
and,  when  the  net  result  of  the  buainess 
was  ascertained,  that  was  divided  among 
the  several  contributors  according  to  the 
value  of  their  contributions.  Such  a  divi- 
sion clearly  produces  a  dividend  according 
to  the  common  understanding  of  that  term.'* 

The  question  in  the  case  was  whether  the 
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shar^  of  the  proflte  paid  a  depositor  was  to 
be  considered  as  "interest"  or  as  ''dividends." 
But  that  was  a  case  where  the  Savings  Bank 
had  a  capital  stock  and  a  reserve  fund,  and 
under  its  charter  the  director:},  at  the  ex- 
piration of  every  six  months,  after  deduct- 
ing certain  salaries  and  expenses,  would  set 
apart  a  certain  proportion  of  the  profits, 
not  exceeding  one  tenth,  to  the  stockhold- 
ers as  a  compensation  for  furnishing  the 
capital.  "Although  a  bank  may  be  called 
A  savings  bank,  if  it  is  really  a  stockhold- 
ers' bank,  where  the  capital  is  owned  by 
the  shareholders,  the  name  will  amount  to 
nothing."  2  Morse,  Banks  &  Bkg.  §  618. 
The  mere  designation  of  a  bank  as  a  savings 
bank  does  not  make  it  one.  To  determine 
its  true  character,  its  organization,  powers, 
and  mode  of  doing  business  must  be  con- 
sidered. 3  R.  C.  L.  p.  694.  And  the  .record 
in  this  case  does  not  disclose  the  organiza- 
tion, powers,  and  mode  of  doing  business  of 
the  Danbury  Savings  Bank.  We  do  not  know 
whether  it  had  a  capital  stook  or  not.  If 
it  did  not  have,  but  held  the  deposits  as  a 
trustee,  and  not  as  a  debtor,  the  plaintiff 
could  still  attach  them.  The  law  is  clear 
that,  if  a  trustee  has  fimds  in  his  hands 
belonging  to  a  cestui  que  trust,  they  are 
liable  to  foreign  attachment.  Easterly  v. 
Keney,  36  Conn.  18  (1869).  Whether  the 
income  funds  so  held  produce  "dividends" 
in  a  technical  sense  is  not  important  to  the 
decision  of  this  case,  such  income  being,  in 
our  opinion,  an  incident  of  the  deposits  in 
either  case. 

The  matter  may  be  considered  from  an- 
other view  point.  In  Mattingly  v.  Boyd,  20 
How.  128,  15  L.  ed.  845  (1857),  the  Su- 
preme Court  said  that  "as  a  general  rule, 
a  garnishee  is  not  bound  to  pay  interest, 
because  he  is  liable  to  be  called  on  to  pay 
at  all  times.  Updograff  v.  Spring,  11  Serg. 
A  R,  188;  Drake,  Pr.  725;  Hunter  v.  Spots- 
wood,  1  Wash.  (Va.)  149." 

Undoubtedly  what  the  court  referred  to 
was  not  the  interest  due  from  a  debtor  to 
a  creditor  at  the  time  of  the  service  of  the 
process,  but  interest  on  the  money  there- 
after; and  in  that  case,  while  acknowledging 
the  general  rule  to  be  as  stated,  the  gar- 
nishee was  charged  with  interest  from  the 
time  when  the  attachment  process  was 
served,  for  the  reason  that  he  had  used  the 
money,  and  interest  was  charged  from  Octo- 
ber 23,  1827,  when  process  was  served,  to 
August  25,  1851. 

In  Woodruff  v.  Bacon,  35  Conn.  97 
(1868),  the  supreme  court  of  Connecticut 
applied  the  same  principle  to  a  case  in 
which  the  garnishee  had  used  the  fund.  The 
court  said;  "But  we  cannot  recognize  the 
principle  that  should  allow  the  plaintiffs  to 
recover  the  debt  and  not  allow  them  to  re- 
X^R.A.1917B. 


cover  the  interest  which  is  the  mere  inci- 
dent to  the  debt,  arising  from  the  defend- 
ant's use  of  it." 

So  in  Cox  V.  Cronan,  82  Conn.  176,  135 
Am.  St.  Rep.  268,  72  Atl.  927  (1909),  the 
same  court  said:  "When  money  belonging 
to  a  defendant  is  attached  in  the  hands  of 
a  third  party  by  process  of  foreign  attach- 
ment, the  garnishee  cannot  safely  pay  it 
over  to  either  party  pending  the  continuance 
of  the  suit  in  which  it  is  attached,  but  must 
hold  it  to  abide  the  result  of  the  action. 
If  he  is  not  under  contract  to  pay  interest, 
and  makes  no  use  of  the  money,  but  retains 
it  as  a  mere  stakeholder,  he  will  not  be 
liable  for  interest  until  the  result  of  the 
suit  determines  to  which  party  he  shall  pay 
it.  Candee  v.  Skinner,  40  Conn.  464,  468; 
Phoenix  Ins.  Co.  v.  Carey,  80  Conn.  426, 
4>32,  68  Atl.  993.  But  when  he  mingles 
the  money  attached  with  his  own  and  has 
the  use  of  it,  he  is  liable  for  the  interest 
on  it." 

In  14  Am.  &  Eng.  Enc.  Law,  837,  838,  the 
rule  is  laid  down  as  follows:  "It  is  well 
settled  that  a  garnishee  is  liable  to  the 
plaintiff  for  interest  on  the  amount  of  his 
indebtedness  to  the  defendant  during  the 
pending  of  the  garnishment  proceedings  if 
he  had  promised  the  defendant  to  pay  in- 
terest,  or  if  he  received  interest  or  used  the 
money  during  that  time." 

In  22  Cyc.  1559,  1560,  the  rule  is  stated 
as  follows:  "Attachment  or  garnishment. — 
( 1 )  In  general. — ^Where  interest  upon  a  debt 
is  recoverable  as  damages,  and  not  by  rea- 
son of  a  contract  to  pay  it,  the  debtor  is  not 
usually  liable  for  interest  during  a  period 
in  which  he  is  prevented  from  making  pay- 
ment by  reason  of  the  debt  being  attached 
or  garnished  in  his  hand  by  some  third 
person,  or  by  the  debtor  being  summoned  as 
a  trustee  of  the  creditor  under  trustee 
process.  But  if  the  contract  on  which  the 
debt  is  founded  draws  interest  during  the 
time  payment  is  thus  delayed,  interest  will 
not  be  suspended.  If  a  debtor  against  whom 
trustee  or  garnishment  proceedings  are  is- 
sued causes  unreasonable  delay  in  making 
his  answer  thereto  or  otherwise,  for  the  pur- 
pose of  obtaining  a  longer  use  of  the  money, 
or  falsely  denies  his  indebtedness,  he  will 
be  liable  for  interest  during  the  pendency  of 
the  proceedings.  (2)  Use  of  funds  by  gar- 
nishee.— ^If  a  garnishee,  during  the  pendeney 
of  the  proceedings,  employs  the  funds  in 
his  hands  so  as  to  derive  a  profit  therefrom, 
he  will  generally  be  held  to  account  for  in- 
terest." 

In  Bassett  v.  Kinney,  24  Conn.  267,  63 
Am.  Dec.  161  (1855),  the  court  held  that  a 
person  to  whom  money  is  intrusted  to  be 
paid  over  to  a  designated  recipient,  and  who 
deposits  the  money  in  bank  for  some  time, 
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afterward  paying  it  over  to  the  person  en- 
titled to  receive  it,  is  liable  to  such  person 
for  the  interest  paid  to  him  on  the  money 
while  deposited  in  the  bank,  although  such 
interest  is  paid  after  the  money  has  been 
turned  over.  Where  it  affirmatively  appears 
that  the  funds  have  been  profitably  em- 
ployed, and  the  principal  has  been  augment- 
ed by  virtue  of  such  profitable  employment, 
the  principal  and  the  increment  are  insepa- 
rable and  belong  to  the  attaching  creditor. 
If  the  attached  fund,  in  this  case  the  de- 
posits, produces  earnings  during  the  period 
of  the  attachment,  those  earnings  are  an 
incident  of  the  attached  fund  and  subject 
to  the  lien.  It  makes  no  difference  by  what 
name  the  earnings  may  be  called,  whether 
interest  or  dividends.  As  long  as  the  at- 
tached fund  is  used  for  profit,  the  profit, 
whether  earned  for  the  benefit  of  the  gar- 
nishee or  the  debtor,  is  impounded  for  the 
benefit  of  the  attaching  creditor,  and  is  sub- 
ject to  the  same  ultimate  disposition  as  the 
principal  of  which  it  is  the  incident.  Is  it 
said  that  in  this  case  the  Savings  Bank  was 
not  using  the  funds  for  its  own  benefit,  but 
for  the  benefit  of  the  depositors?  But  sure- 
ly that  cannot  help  the  case,  for,  if  the  argu- 
ment be  90und,  then  this  extraordinary  re- 
sult would  follow :  That  a  person  garnislieed 
could  not  use  the  attached  funds  for  his 
own  benefit  without  being  chargeable  with 
interest,  but  he  could  use  them  for  the  bene- 
fit of  the  debtor  defendant  who  is  being 
pursued  by  the  attaching  creditor,  and  if 
he  did,  the  defendant,  and  not  the  attach- 
ing creditor,  would  be  entitled  to  the  ac- 
cumulated interest.  A  principle  leading  to 
such  an  unjust  and  irrational  result  can- 
not be  sound  and  need  not  be  further  con- 
sidered. 

That  the  deposits  attached  were  used  and 
earned  a  profit  during  the  period  of  litiga- 
tion is  conceded.  The  court  below  made  the 
following  finding  of  fact  which  was  embodied 
in  the  judgment:  ''That  since  that  attach- 
ment, the  defendant  herein  has,  in  accord- 
ance with  the  terms  of  its  charter,  used  and 
improYed  the  moneys  so  deposited  with  it, 

Aanotaftion— -Levy  upon  property  as 

Thifl  note  is  intended  to  include  cases 
which  have  considered  the  question 
whether,  when  property  of  a  debtor  has 
been  levied  upon,  the  natural  increase  of 
such  property,  as,  for  example,  dividends 
on  stoek,  rents  of  land,  or  offspring  of 
animals,  follows  the  thing  levied  upon; 
and  upon  such  question  there  is  a  sur- 
prising lack  of  authority. 

The  real  question  before  the  court  in 

LoEWE  V.  Savings  Bank,  ante,  938,  so  far 

as  it  relates  to  the  question  under  anno- 
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and  has  regularly  declared  dividends  upon 
said  several  deposits,  payable  from  the  in- 
come and  profits  earned  by  the  defendant 
from  these  and  its  other  deposits,  and  that 
the  aggregate  amount  of  dividends  so  de- 
clared upon  the  several  deposits,  levied  upon 
by  said  writ  of  attachment,  is  $11,278.13." 

The  plaintiff  contends  that  he  is  entitled 
to  recover  6  per  cent  interest  from  the  date 
of  the  demand  made  by  the  marshal  after 
final  judgment  on  December  24,  1912.  Tlie 
General  Statutes  of  Connecticut,  Revision 
of  1902,  §  3440,  provide  that  the  net  in- 
come of  savings  bank  in  excess  of  i  of  1  per 
cent  of  its  deposits,  actually  earned  during 
the  six  months  last  preceding,  and  no  more, 
may  be  semiannually  divided  among  its  de- 
positors. It  is  then  added  that  no  dividend 
shall  exceed  a  rate  of  4  per  cent  per  annum 
except  as  provided  in  §  3441.  The  plaintiff's 
claim  to  6  per  cent  does  not  rest  upon  any- 
thing in  that  section,  but  upon  the  principle 
that  the  refusal  to  comply  with  the  mar- 
shaPs  demand  was  wrongful,  and,  when  one 
wrongfully  withholds  moneys,  he  is  charge- 
able  with  the  legal  rate  of  interest,  which,  in 
Connecticut,  is  6  per  cent.  At  the  time  the 
marshal  made  his  demand,  the  interest  or 
dividends  were  claimed  by  the  United  Hat- 
ters of  North  America  under  the  assign- 
ment, and  the  proceeding  now  under  reiview 
was  instituted  to  determine  the  rights  of 
the  respective  parties.  A  withholding  by 
the  defendant  under  such  a  circumstances 
cannot  be  regarded  as  unlawful,  and  the  in- 
terest to  be  allowed  must  be  limited  to  the 
savings  bank  rate. 

The  judgment  below  must  be  modified  so 
as  to  include  the  dividends  declared  by  the 
defendant  according  to  law.  Those  dividends 
the  plaintiff  is  entitled  to  recover  in  addition 
to  the  balance  of  the  deposits,  $428.52,  and 
his  costs  in  both  courts. 

The  judgment,  so  modified,  is  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  January  8,  1917,  242  U.  S. 
357,  61  L.  ed.  — ,  37  Sup.  Ct.  Rep.  172. 


subsequent  increase  thereof. 


tation,  seems  to  have  been  whether  the 
interest  on  savings  bank  deposits  was 
dividends;  and  such  question  having 
been  decided  in  the  affirmative,  it  fol- 
lowed as  a  matter  of  course  that  the  at- 
tachment covered  interest  subsequently 
accruing,  as,  by  the  statutes  of  Connecti- 
cut, which  controlled  in  this  case,  levies 
of  attachments  and  executions  upon 
shares  of  a  corporation  include  dividends 
growing  due  thereon. 
No  other  case  has  been  found  involv- 
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ing  interest  on  bank  depositSi  and  it  is 
doubtful  whether  Loewb  v.  Savings 
Bank  would  be  authority  in  a  case  where 


right  to  the  capital  which  runs  the  same 
risk,  ...  or  than  that  arising  from 
the  promise  of  a  debtor,  who  may  fail 


the  deposit  was  in  a  bank  other  than  a  >  or  abscond,  or,  if  a  corporation,  may 


savings  bank. 

LoEWE  V.  SAVimas  Bank  was  affirmed 
by  United  States  Supreme  Court  in 
(1917)  242  U.  S.  357,  61  K  ed.  — ,  37 
Sup.  Ct.  Rep.  172,  that  court  holding 
that  a  garnishment  of  savings  bank  de- 
posits reaches  the  so-called  dividends  ac- 
crued since  the  writ  was  served  upon  the 
garnishee,  where,  under  the  local  laws,  a 
garnishment,  while  reaching  only  effects 
in  the  hands  of  the  garnishee  at  the  time 
of  such  service,  holds  the  subsequently 
accruing  interest  on  an  interest-bearing 
debt  as  well  as  the  principal,  although 
such  local  law  gives  the  right  to  release 
the  attachment  by  giving  a  bond  equal 
to  the  value  of  the  effects  attached. 

On  the  question  as  to  the  analogy  be- 
tween the  so-called  dividends  of  a  sav- 
ings bank  and  dividends  of  a  corpora- 
tion, or  interest  due  by  contract  upon  a 
debt,  the  court  said:  '^The  plaintiff  in 
error  is  an  ordinary  savings  bank  with- 
out stockholders.  It  is  subject  to  a 
fiduciary  duty  to  hold  and  invest  for  the 
benefit  of  its  depositors  all  the  funds 
that  it  receives,  and  to  pay  over  to  them 
all  the  net  income  earned,  after  the  re- 
tention of  enough  to  constitute  a  small 
safety  fund.  .  .  .  This  duty  eertain- 
ly  is  no  less  because  created  by  statutes 
rather  than  by  contract.  It  is  guarded 
by  other  statutes  limiting  the  invest- 
ments allowed  and  requiring  inspection, 
with  the  object  of  making  principal  and 
income  secure  rather  than  large.  .  .  . 
The  minimum  amount  of  the  dividends 
generally  is  as  fixed  in  practice  as  if 
it  were  written  in  a  bond.  The  prac- 
tical certainty  that  a  savings  bank  will 
pay  is  greater,  in  short,  than  that  an 
average  debtor  will  pay  6  per  cent,  ac- 
cording to  his'  promise  in  a  note.  The 
only  element  of  uncertainty  other  than 
that  conditioning  all  future  conduct  is 
the  possibility  that  the  dividends  may 
be  greater  than  that  which  experience 
has  led  the  depositor  to  expect.  He  has 
a  vested  right  to  the  dividends, — a  vest- 
ed right  that  the  coiporation  should 
take  the  most  prudent  steps  to  secure 
them,  with  an  identified  fund  devoted  to 
the  result.  We  do  not  perceive  why  the 
possibility  of  there  being  no  earnings 
because  of  fraud  or  a  cataclysm,  or  a 
possibility  of  the  earnings  being  greater 
than  was  expected,    should    make    the 


have  no  assets.  The  case  certainly  is 
not  weakened,  it  rather  seems  to  us  to  be 
strengthened,  by  the  fact  that  the  stat- 
utes of  Connecticut  provide  that  the  levy 
of  attachments  and  executions  upon  even 
the  shares  of  a  corporation  shall  in- 
clude dividends  growing  due  thereon. 
The  provision  indicates  a  policy,  and 
although,  of  course,  the  words  do  not  in- 
clude dividends  from  savings  banks,  as, 
in  our  opinion,  they  did  not  need  to, 
it  is  only  by  imagining  unreal  distinc- 
tions that  the  policy  embodied  in  the 
statute,  and  extending  by  the  common 
law  to  interest  due  upon  contract,  can 
be  held  to  exclude  the  claim  to  subse- 
quently earned  income  of  ordinary  sav- 
ings banks,  when  that  claim,  as  we  have 
tried  to  show,  is  a  vested  right.  .  .  . 
No  ai^ument  against  our  conclusion  can 
be  based  on  the  right  to  release  the  at- 
tachment by  giving  a  bond  equal  to  the 
value  of  the  effects  attached.  .  .  . 
We  presume  that  ordinarily  a  plaintiff 
would  be  satisfied  with  a  bond  for  the 
principal  of  a  debt  or  deposit.  If  he 
should  raise  a  question,  we  will  wait  for 
the  Connecticut  courts  to  decide  whether 
he  mi^t  or  might  not  be  entitled  to 
more.  Finally,  the  assignment,  of 
course,  has  no  effect  upon  the  rights  of 
the  defendant  in  error.  If  the  attach- 
ment would  have  held  dividends  as 
against  the  original  defendant,  it  holds 
them  as  against  the  assignee.^' 

That  dividends  on  stock  which  is  at- 
tached are  covered  by  the  attachment 
was  held  in  Jacobus  v.  Monongahela 
Nat  Bank  (1888)  35  Fed.  3d6.  The 
court  stated  that  it  is  not  a  case  of  a 
distinct  and  independent  fund  coming 
into  the  garnishee's  possession  after  plea 
filed,  but  that  the  dividends  are  but  an 
incident  to  the  stock, — the  mere  fruits 
thereof, — and  are  as  much  within  the 
grasp  of  the  attachment  as  is  the  corpus 
of  the  stock. 

And  that  dividends  to  accrue  are  im- 
pounded by  a  levy  upon  stock  of  the 
debtor  is  the  decision  in  Farmers  &  M. 
Nat.  Bank  v.  Mosher  (1904)  68  Neb.  713, 
94  N.  W.  1003,  100  N.  W.  133;  Norton 
V.  Norton  (1885)  43  Ohio  St.  509,  3 
N.  E.  348. 

So,  also,  in  McCarthy  Co.  v.  Boothe 
(1905)  2  Oal.  App.  170,  83  Pac.  175,  the 
court  declared  that  profits  and  dividends 


right  less  a  present  one,  subject  to  and  to  accrue  from  stock  are  impounded 
covered  by  the  attachment,  than  the  equally  with  the  stock  itself.  And  see, 
L,.R.A.1917a  60 
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to  the  same  effect,  Gates  v.  Consolidated 
Realty  Co.  (1914)  25  Oal.  App.  531,  144 
Pac.  301. 

And  in  Moore  v.  Gennett  (1875)  2 
Tenn.  Ch.  375,  the  court  said  the  in- 
crease or  income  of  property  after  the 
levying  of  an  attachment  is  given  to  the 
creditors  by  the  Code,  §  3536. 

Rents  are  not  impounded  by  reason  of 
the  levy  of  an  attachment  on  real  estate. 
Columbia  Bank  v.  Ingersol  (1888)  21 
Abb.  N.  C.  241, 1  N.  Y.  Supp.  54. 

That  the  levy  of  an  attachment  upon 
land  confers  no  right  to  take  the  issues 
or  profits  of  the  land  so  attached  was 
also  held  in  Kothman  v.  Markson  (1886) 
34  Kan.  542,  9  Pac.  218.  Until  the  sale 
and  conveyance  are  made,  the  court  said, 
the  right  of  possession  remains  in  the 
debtor;  and  until  the  sale  is  completed 
in  pursuance  of  the  judgment  and  de- 
cree, neither  the  judgment  creditor  nor 
the  purchaser  at  the  sale  acquires  any 
right  to  the  rents,  issues,  or  profits  of 
the  real  estate. 

But  in  Stockton  v.  Hyde  (1850)  5  La. 
Ann.  300,  it  was  held  that,  by  the  serv- 
ice of  an  attachment,  the  sheriff  is  in 
possession  of  land  for  the  benefit  of 
whom  it  may  concern,  the  attaching 
creditor  or  other  parties  interested,  and 
so  rents  accruing  from  the  possession 
belong  to  the  party  for  whose  benefit  the 
possession  is  held. 

And  to  the  same  effect  is  Summers  v. 
Clark  (1878)  30  La.  Ann.  436.  The  de- 
cisions in  these   Louisiana  cases,   how- 


eveir,  are  based  on  the  Code  provision 
that  ''the  fruits  of  an  immovable  .  .  . 
produced  while  it  is  under  seizure  are 
considered  as  making  part  thereof  and 
inures  to  the  benefit  of  the  person  mak- 
ing the  seizure;"  and  the  further  pro- 
vision that  ''when  the  sheriff  seizes 
houses  or  land  he  must  take  at  the  same 
time  all  the  rents,  issues  and  revenue 
which  this  property  may  yield.'^ 

And  in  Young  v.  Hail  (1880)  6  Lea 
(Tenn.)  179,  it  was  held  that  rents  fol- 
low the  land  and  go  first  to  the  attaching 
creditors,  by  virtue  of  the  Code  pro- 
vision that  "the  property  attached  if 
not  replevied  with  its  proceeds  or  in- 
crease from  the  date  of  levy  will  be  sub- 
jected to  the  satisfaction  of  the  judge- 
ment or  decree." 

Earnings  of  an  attached  vessel  be- 
tween the  time  of  the  levy  of  the  attach- 
ment and  the  time  of  sale  belong  to  the 
owners  of  the  vessel.  Richardson  v. 
Kimball  (1848)  28  Me.  463. 

A  colt  foaled  after  the  levy  is  as  much 
in  the  possession  of  the  constable  as  the 
mare;  and  the  rights  of  property  there- 
in are  not  different  from  those  in  the 
mare.  Talbot  v.  Magee  (1894)  59  Mo. 
App.  347. 

And  in  Blum  v.  Light  (1891)  81  Tex. 
414,  16  8.  W.  1090,  there  is  a  dictum  to 
the  effect  that  if  a  lien  has  been  acquired 
by  levy  on  cows  with  calves,  it  will,  as 
between  the  parties  themselves,  carry 
j  with  it  a  lien  on  the  calves  after  they 
t  are  born.  J.  H.  B. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  JOHN  B.  GASKILL,  Appt., 

V. 

FOREST  HOME   CEMETERY   COMPANY 

et  al. 

(258  HI.  36,  101  N.  E.  219.) 

Cemetery  —  rigrht    to    exelnde    colored 
persons. 

1.  An  incorporated  cemetery  association, 
having  no  power  of  eminent  domain,  and  no 
monopoly  of  the  burial  places  in  the  vicin- 
ity, is  not  bound  to  admit  to  burial  the 
bodies  of  colored  persons  who  are  not  lot 
owners. 

For  other  casea,  see  Civil  Riffhis^  tw  Dig. 
1-52  N.  a. 

Same  —  tax  exemption  —  effect. 

2.  The  mere  exemption  of  a  cemetery  from 

Note.  ~-  On  forbidding  burial  of  negro  in 
cemetery  controlled  by   white  persons,   see 
annotation  following  this  case,  post,  948. 
L.R.A.1917B. 


taxation  does  not  fix  its  character  as  a  pub- 
lic one,  so  as  to  prevent  its  excluding  col- 
ored persons  from  burial  within  its  limits. 
For  other  cases,  see  Civil  Rights,  i»  Dig. 
1-52  N.  S. 

Civil  rights  -^  cemeterte^. 

3.  A  statute  giving  colored  persons  the 
right  to  equal  accommodation  in  public  coa- 
veyances  and  funeral  hearses  "and  all  other 
places  of  public  accommodation  and  amuse- 
ment" does  not  entitle  them  to  accommoda- 
tion in  cemeteries. 

For  other  cases,  see  Civil  Rights,  in  Dig. 
l-o2  A'.  8. 

Constitutional  lavr  —  14th  Amendment 
-^  acts  of  private  corporation. 

4.  The  14th  Amendment  to  the  Federal 
Constitution  does  not  prevent  the  exclusion 
of  colored  persons  from  the  right  to  burial 
in  cemeteries  owned  by  private  corpora- 
tions. 

For  other  cases,  see  Constitutional  Law,  II. 
a,  1,  in  Dig.  1^2  N.  8. 

(February  20,  1913.) 
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APPEAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  dis- 
missing a  petition  for  a  writ  of  mandamus 
to  compel  respondents  to  receive  the  body  of 
relator's  wife  for  burial.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Creorge  W.  Wilbur  for  appellant. 
Messrs.  Pearson  A  Herrlck  for  appel- 
lees. 

Cartwrlght,  J.,  dellTered  the  opinion  of 
the  court: 

The  circuit  court  of  Cook  county  sustained 
the  demurrer  of  appellees,  the  Forest  Home 
Cemetery  Company  and  its  officers,  to  the 
petition  of  the  people,  on  the  relation  of 
John  B.  Oaskill,  for  a  writ  of  mandamus, 
commanding  the  appellees  to  receive  for 
burial  the  body  of  Pinkie  G.  Baskill,  de- 
ceased, late  wife  of  the  relator,  and  to  per- 
mit the  burial  thereof  in  the  usual  and  cus- 
tomary manner,  and  in  a  place  suitable  for 
such  burial,  upon  the  payment  of  the  usual 
and  fixed  charges  for  such  service  and  ac- 
commodation. The  relator  elected  to  stand 
by  the  petition,  whereupon  it  was  dismissed 
at  his  cost.  The  petition  alleged  that  the 
denial  by  the  appellees  of  the  right  of  burial 
in  the  Forest  Home  Cemetery  was  an  in- 
fringement of  the  rights  of  the  relator  un- 
der the  Constitution  of  this  state  and  the 
XJnited  States,  and  an  appeal  to  this  court 
was  prayed  for,  allowed,  and  perfected. 

The  following  are  the  mat^ial  facts  al- 
leged in  the  petition  and  admitted  by  the  de- 
murrer: The  Forest  Home  Cemetery  Com- 
pany is  a  corporation  organized  under  the 
general  incorporation  act  of  1872  (Laws 
1871-72,  p.  206)  to  establish  a  cemetery  in 
Cook  county,  to  acquire  lands  for  that  pur- 
pose and  subdivide  and  improve  the  same, 
and  to  sell  lots  for  burial  purposes.  The 
corporation  obtained  about  200  acres  of  land 
about  3^  miles  west  of  the  city  limits  of 
Chicago,  and  entered  upon  the  business  for 
which  it  was  formed.  It  has  sold  many  lots 
to  the  general  public  for  burial  purposes, 
and  still  owns  and  holds  many  lots  for  sale 
for  the  same  purpose.  The  relator  is  a  col- 
ored citizen  of  the  United  States  and  of  Cook 
county.  From  1890  to  1896  four  of  his  chil- 
dren died,  and  they  were  buried  in  the  ceme- 
tery in  single  burial  places,  separate  from 
each  other.  The  corporation  passed  a  reso- 
lution that,  after  December  31,  1907,  the 
cemetery  would  be  maintained  for  the  inter- 
ment of  the  remains  of  persons  of  the  white 
race  only,  but  the  remains  of  colored  per- 
sona owning  lots  in  the  cemetery,  and  their 
direct  heirs,  should  be  admitted  for  burial 
in  the  lots  owned  by  them.  On  March  16, 
1912,  Pinkie  B.  Gaskill,  wife  of  the  relator, 
died,  and  he  applied  for  space  for  the  burial 
of  her  body,  and  permission  was  refused 
L..R.A.1917B. 


solely  because  it  was  the  body  of  a  colored 
person.  He  was  ready,  willing,  and  able  to 
pay  the  fixed  charges  for  the  accommodation 
asked  for,  but  the  privilege  was  denied,  and 
the  reason  was  explained  in  a  letter  stating 
that  the  officers  had  no  personal  prejudice 
nor  ill  will  toward  the  colored  people,  but 
there  had  been  so  much  trouble  and  objec- 
tion that  it  was  for  the  best  interest  of  the 
cemetery  to  exclude  them,  and  saying:  "If 
the  colored  people  did  buy  lots  it  would 
only  make  the  neighbors  angry  and  kick  and 
remove  to  some  other  part  of  the  cemetery 
or  possibly  to  some  other  cemetery."  The 
letter  placed  the  refusal  upon  business 
grounds  and  the  necessity  for  the  corpora- 
tion to  do  what  was  best  for  its  own  interest. 
Corporations  are  creatures  of  the  legisla- 
tive branch  of  the  government,  and  their 
powers  and  duties  are  to  be  determined 
from  their  charters,  where  such  powers  and 
duties  are  defined,  having  in  view  at  all 
times  the  presumption  that  the  general  as- 
sembly intended  to  promote  the  public  in- 
terest by  creating  them.  If  they  are  created 
for  the  purpose  of  performing  a  service  for 
the  public,  or  invested  with  powers  con- 
cerning which  the  public  at  large  have  a 
direct  and  substantial  interest,  they  cannot 
arbitrarily  select  the  persons  for  whom  they 
will  perform  the  service  or  exercise  their 
powers,  contrary  to  the  public  policy  of 
the  state.  A  corporation  formed  to  serve 
the  public  must  serve  all  who  apply,  on 
equal  terms,  and  if  the  corporation  devotes 
its  property  to  a  use  in  which  the  public 
have  an  interest,  the  owner  must  submit  to 
be  controlled  and  regulated  by  the  public 
to  the  extent  of  the  interest  created.  Cor- 
porations organized  to  serve  the  public  gen- 
erally, such  as  those  which  furnish  water, 
gas,  or  electric  lights  in  cities,  carniot  select 
their  patrons,  but  must  furnish  accommoda- 
tions to  all  who  apply,  on  equal  terms  and 
at  reasonable  rates.  Wagner  v.  Rock  Island, 
146  111.  139,  21  L.R.A.  519,  34  N.  £.  545; 
Danville  v.  Danville  Water  Co.  178  111.  299, 
69  Am.  St.  Rep.  304,  53  N.  E.  118.  As  to 
such  corporations  there  is  the  additional 
reason  that  they  have  exclusive  control  of 
the  supply,  and  those  whom  they  refuse  to 
serve  cannot  be  served  at  all,  which  im- 
presses the  prc^erty  with  a  public  interest. 
One  reason  for  determining  that  the  prop- 
erty of  the  corporation  is  affected  vnth  a 
public  interest  and  devoted  to  a  public  use 
is  that  the  corporation  may  exercise  the 
sovereign  power  of  eminent  don^ain,  which 
can  only  be  granted  to  a  corporation  for  a 
public  use.  That  was  the  fact  in  the  case 
of  Inter-Ocean  Pub.  Co.  v.  Associated  Press, 
184  111.  438,  48  L.R.A.  568,  75  Am.  St  Rep. 
184,  56  N.  B.  822,  in  addition  to  the  fact 
that  the  Associated  Press  had  a  practical 
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monopoly  of  furnishing  news  required  by  the 
public  and  in  which  the  public  were  vitally 
interested.  So,  also,  property  becomes 
clothed  with  a  public  interest  when  used 
in  such  a  manner  as  to  make  it  of  public 
consequence,  and  to  affect  the  community  at 
large.  New  York  &  C.  Grain  &  Stock  Exch. 
V.  Board  of  Trade,  127  111.  163,  2  L.R.A. 
411,  11  Am.  St.  Rep.  107,  19  N.  E.  866. 
None  of  these  considerations  apply  to  the 
Forest  Home  Cemetery  Company.  There  is  no 
provision  of  its  charter  or  rule  of  public  pol- 
icy declared  by  any  authority  competent  to 
make  known  or  establish  such  policy,  re- 
quiring it  to  admit  for  burial  all  persons 
who  may  apply  for  the  privilege.  There  is 
no  element  of  monopoly,  since  it  does  not 
control  all  burial  places  in  the  vicinity  of 
Chicago,  and  the  community  at  large  is  not 
affected  so  as  to  impress  its  property  with 
a  public  interest.  In  Rosehill  Cemetery  Co. 
V.  Hopkinson,  114  111.  209,  29  N.  E.' 685, 
the  corporation  possessed  the  right  to  con- 
demn property,  and  on  that  ground  it  was 
held  to  be  a  quasi  public  corporation,  and 
bound  to  exercise  its  rights  and  privileges 
fairly  and  impartially  as  between  the  own- 
ers of  lots.  The  relator  in  this  case  was  not 
the  owner  of  a  lot,  and  did  not  come  within 
the  decision  in  that  case,  nor  the  case  of 
^Xt.  ^loriah  Conetery  Asso.  v.  Com.  81  Pa. 
235,  22  Am.  Rep.  743,  where  the  colored 
man  was  the  owner  of  a  lot  in  the  cemetery. 
This  corporation  did  not  deny  the  right  of 
burial  to  anyone  who  was  the  owner  of  a 
lot.  Undoubtedly  a  corporation  for  ceme- 
tery purposes  may  be  incorporated  to  serve 
the  public  generally,  and  endowed  with  the 
power  of  eminent  domain.  A  corporation 
organized  under  the  Act  of  1903  (Laws 
1903,  p.  90),  is  authorized  to  acquire  land 
by  condemnation  which  is  necessarily  for  a 
public  use.  But  this  corporation  has  no 
such  power. 

It  is  argued  that  exemption  frcnn  taxa- 
tion fixes  the  character  of  the  corporation 
as  a  public  one,  but  the  right  to  exempt 
it  rests  on  the  constitutional  provision 
which  includes  property  used  for  schools, 
religious  and  other  purposes,  where  the  cor- 
porations are  not  required  to  admit  to 
their  privileges  all  persons  who  may  apply. 
As  to  private  schools,  it  has  been  held  that 
they  may  refuse  to  admit  colored  students. 
State  ex  rel.  Clark  v.  Maryland  Institute, 
87  Md.  643,  41  Atl.  126;  Booker  v.  Grand 
Rapids  Medical  College,   156  Mich.  95,  24 


L.R.A.(N.S.)  447,  320  N.  W.  689.  The  ex- 
emption from  taxation  does  not  fix  the  char- 
acter of  the  corporation.  (238  U.  S.  606, 
59  L.  ed.  1486,  36  Sup.  Ct.  Rep.  602.) 

It  is  also  claimed  that  the  duty  sought 
to  be  enforced  is  conferred  by  the  Act  of 
1911,  concerning  civil  and  legal  rights. 
Laws  1911,  p.  288.  That  act  declares  that 
all  persons  within  the  jurisdiction  of  this 
state  shall  be  entitled  to  the  full  and  equal 
enjoyment  Of  the  accommodation,  advan- 
tages, facilities,  and  privileges  of  various 
enumerated  places  of  public  aeconunodatioQ 
and  amusement,  including  with  railroads, 
street  cars,  and  other  public  conveyances* 
funeral  hearses,  the  use  of  which  is  not  in- 
volved in  this  case,  and  concluding  with 
the  words,  "all  other  places  of  public  ac- 
commodation and  amusement."  Cemeteries 
are  not  of  the  same  class  as  those  places 
which  are  enumerated,  and  there  is  a  spe- 
cial provision  concerning  c^neteries,  which 
shows  that  they  were  not  intended  to  be 
embraced  within  the  description  of  places  of 
public  accommodati<m  and  amusement. 
That  provision  is  that  there  shall  be  no  dis- 
crimination on  account  of  race  or  color  in 
the  price  to  be  charged  and  paid  for  lots  or 
graves  in  any  cemetery  or  place  for  burying 
the  dead,  and  that  provision  would  be  super- 
fluous if  cemeteries  were  already  included 
in  the  general  provision.  It  was  held  in 
Cecil  V.  Green.  161  111.  265,  32  L.R.A.  566, 
43  N.  £.  1105,  that  a  drug  store  in  which 
soda  water  was  sold  was  not  a  place  of  pub- 
lic acconojnodation  and  amusement  within 
the  Civil  Rights  Act  (Hurd's  Rev.  Stat. 
1911,  chap.  38,  §§  421-421)  then  in  force, 
and  that  the  keeper  thereof  might  refuse  to 
sell  soda  water  to  a  colored  person.  At 
least  as  convincing  reasons  oould  be  given 
for  excluding  cemeteries. 

The  refusal  to  permit  the  body  of  relator's 
late  wife  to  be  buried  in  the  Forest  H<Nne 
Cemetery  did  not  infringe  any  jrigbt  of  the 
relator  under  the  Constitution  of  this  state, 
and  he  has  no  right  respecting  such  burial 
under  the  14th  Amendment  to  the  Federal 
Constitution,  which  only  applies  to  acts  of 
the  state.  Virginia  v.  Rives,  100  U.  S.  313, 
26  L.  ed.  667,  3  Am.  Crim.  Rep.  624. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied  April  3, 
1913. 

Writ  of  error  diattissed  by  the  Supreme 
Court  of  the  United  States,  March  8,  1916. 


AnBotatuMi — Forbidding  biarial  of  negro  in  cemetery  contr<Jied  by  wbile 

penons. 

Supplementing  the  note  to  Richmond  '     People   vx   rel.   Gabktll  v.   Forest 

Cemetery  Co.  v.  Walker,  7  L.R.A.(N.8.)  I  Home  Cemetery  Co.  ante,  946,  appears 

1^3-  '  to  be  the  only  ease  decided  since  the 

L.R.A.1917B. 
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preparation  of  the  earlier  note.  But  at- 
tention is  directed  to  Hertle  v.  Riddell, 
127  Ky.  623,  16  L.R.A.(N.S.)  796,  128 
Am.  St.  Rep.  364, 106  S.  W.  282,  holding 
that  the  property  rights  of  a  lot  owner  in 
a  cemetery  set  apart  for  the  burial  of 
the  white  race,  and  for  cemetery  pur- 
poses only,  are  violated  by  the  burial  of 
a  dog  in  an  adjoining  lot,  and  that  the 
fact  that  a  physical  nuisance  is  not 
thereby  created  is  immaterial.  It  was 
further  held  in  this  case  that  such  burial 
of  a  dog  might  be  remedied  by  manda- 
tory injunction  against  the  cemetery 
and  the  offending  lot  owner. 

See  also  St.  Peters  Evangelical  Luth- 
eran Church  V.  Bean  (1906)  15  Pa.  Dist. 
R.  636,  holding  that  a  certificate  declar- 
ing that  the  holder  is  entitled  to  a  cer- 
tain lot,  to  be  used  for  burial  purposes 
only,  but  transferring  no  interest  in  the 
soil,   authorizes  the  interment  only  of 


human  bodies,  and  that  the  holder  can 
neither  bury  his  dog  nor  erect  a  monu- 
ment thereon  to  its  memory.  It  is  fur- 
ther held  that  such  a  use  might  be  en- 
joined, although  there  was  no  general 
regulation  on  the  subject,  inasmuch  as 
the  authorities  were  not  required  to  an- 
ticipate an  attempt  to  do  such  an  act. 

As  to  the  validity  of  regulations  con- 
cerning the  care  or  improvement  of 
cemetery  lots,  see  the  note  to  Nicholson 
V.  Baffin,  L.R.A.1915E,  168. 

Various  other  questions  in  relation  to 
cemeteries  are  treated  in  notes  eited  in 
Indexes  to  L.BA.  Notes,  under  the  title, 
'^Cemeteries,"  and  many  phases  of  dis- 
crimination against  colored  persons  are 
discussed  in  notes  indexed  under  the 
title  '^Civil  Rights"  and  other  titles  re- 
ferred to  by  eross  references  under  that 
title.  L.  A.  W. 
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FALK  J.  YOUNKER,  Appt, 

V. 

R.  R.  McCUTCHEN  et  al. 
(—  Iowa,  — ,  159  N.  W.  441.) 

« 

Party  wall  —  change  of  temporary  to 
permanent  building  •»  duty  to  con- 
tribute to  cost  of  wall. 

1.  That  the  building  on  one  side  of  a  wall 
used  as  a  party  wall  was  constructed  by 
tenants  with  the  right  to  remove  it,  and 
that  for  most  of  its  length  the  wall  was 
•conBtructed  entirely  on  the  property  of  the 
adjoining  owner,  does  not,  in  case  the  latter 
removes  it  and  constructs  a  new  wall  on 
the  true  line,  to  bear  the  weight  of  a  larger 
building,  replacing  the  connections  of  the 
tenants'  building  as  they  were  before,  take 
it  out  of  the  operation  of  a  statute  giving 
every  coproprietor  of  a  wall  the  right  to  in- 
crease its  height  and  strength  at  his  own 
expense,  to  which  the  adjoining  owner  shall 
contribute  when  he  utilizes  the  addition, 
and  therefore  the  owner  of  such  adjoining 
property  is  not,  upon  purchasing  his  ten- 
ant's interest  and  improving  the  building 
on  his  property,  bound  to  contribute  to  the 
cost  of  the  additions  to  the  wall  unless  he 
makes  use  of  them,  although  his  building 
has  become  part  of  the  realty. 

Far  other  cages,  9W  Pwty  Wall,  in  Dig. 
1-52  N.  S. 

Same  —  use  by  tenaat  —  contribution 
by  property  owner. 

2.  A  property  owner  is  not  bound  to  con- 
tribute to  the  cost  of  a  party  wall  erected 

Note. —  For  utilisation  of  party  wall  by 
lessee  as  affecting  lessor's  duty  to  contribute 
to    cost    thereof    see   annotation    following 
this  case,  post,  960. 
L.R.A.19J7B. 


by  his  adjoining  owner,  and  utilized  by  his 
own  tenant  while  the  lease  continues. 
For  other  cases,  see  Party  Wall,  in  Dig. 
i-5a  If.  8. 

(September  29,   1916.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Polk  County 
sustaining  a  motion  to  dismiss  a  petition 
filed  to  recover  the  value  of  one  half  of  a 
party  wall  owned  and  constructed  by  plain- 
tiff and  used  bv  defendants,  and  to  recover 
the  value  of  one  half  of  the  ground  upon 
which  the  wall  was  located.     Affirmed. 

•Statement  by  Preston,  J.: 
Action  at  law  brought  by  appellant  to  re- 
cover the  value  of  one  half  of  what  plain- 
'  tiff  calls  a  wall  in  coounon,  owned  by  and 
^  constructed  at  the  cost  of  the  appellant 
and  used  by  appellee,  and  to  recover  for 
the  value  of  9  inches  of  ground,  being  one- 
I  half  of  the  ground  upon  which  said  wall  is 
located.  Appellant  alleged  in  his  petition 
that  shortly  after  the  plumbing  company 
removed  from  defendants'  premises,  and 
when,  as  he  says,  it  had  no  longer  any  right 
in,  or  to,  tlie  use  of  the  premises  nor  the 
building  situated  thereon,  the  defendants 
used  and  are  using  tlic  west  wall  of  plain- 
tiff's building  up  to  the  top  of  the  second 
floor  thereof,  being  a  distance  of  42  feet, 
as  a  wall  in  common  or  party  wall,  and  is 
the  east  wall  of  the  building  on  their  prem- 
ises; that  defendants  have  made  openings 
in  said  wall,  inserted  joists  and  timbers 
for  the  building,  and  removed  bricks  there- 
from; that  they  have  failed  and  refused  to 
pay  plaintiff  the  value  of  so  much  of  said 
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wall  as  they  are  using  as  a  wall  in  com-  r 
mon  and  for  0  inches,  or  one  half  of  the  | 
ground  upon  which  said  wall  is  located; 
that  the  value  of  the  wall  as  used  by  de- 
fendants is  $750,  and  the  value  of  the  9 
inches  of  ground  $1,125.  Trial  was  had 
to  the  court  without  a  jury.  At  the  close 
of  the  evidence  defendants  moved  that 
plaintiff's  petition  be  dismissed  and  the 
motion  was  sustained.  Judgment  was  ren- 
dered against  plaintiff  for  costs,  and  he  ap- 
peals. 

Messrs.  Strock  A  Wallace  and  Miller 
A  Walllngford,  for  appellant: 

The  building  joined  temporarily  to  plain* 
tiff's  wall  was  personal  property  up  to  the 
time  it  was  acquired  by  defendants  under 
contract  and  bill  of  sale  from  their  ten- 
ants. 

Cbrwin  v.  Moorehead,  43  Iowa,  466; 
Jones  V.  Cooley,  106  Iowa,  165,  76  N.  W. 
652;  Fischer  v.  Johnson,  106  Iowa,  181,  76 
N.  W.  658;  McCarthy  v.  Trumaeher,  108 
Iowa,  284,  78  N.  W.  1104;  Union  Terminal 
Co.  V.  Wilmar  &  S.  F.  R.  Co.  116  Iowa,  392, 
90  X.  W.  92;  Daly  ▼.  Simonson,  126  Iowa, 
716,  102  N.  W.  780. 

Temporary  or  provisional  use  of  &  wall 
abutting  a  division  line  will  not  suffice  to 
charge  the  adjoining  owners;  nor  will  such 
use  justify  a  purchaser  in  assuming  that 
all  rights  with  reference  to  party  walls  be- 
tween neighbors  have  been  adjusted. 

Deere,  W.  &  Co.  v.  Weir-Shugart  Co.  91 
Iowa,  422,  59  N.  W.  255;  Beggs  v.  Duling, 
102  Iowa,  13,  70  N.  W.  732;  Percival  v. 
Colonial  Invest.  Co.  140  Iowa,  275,  24 
L.R.A.(X.S.)  293,  115  N.  W.  941;  Pew  v. 
Buchanan,  72  Iowa,  637,  34  N.  W.  453. 

The  right  to  recover  contribution  for 
the  party  wall  arose  when  the  adjoining 
owners  made  permanent  use  of  it. 

Zugenbuhler  v.  Gilliam,  8  Iowa,  391 ; 
Bertram  t.  Curtis,  31  Iowa,  46;  Deere,  W. 
k  Co.  V.  Weir-Shugart  Co.  91  Iowa,  422, 
59  N.  W.  255;  Pew  v.  Biichanan,  72  Iowa, 
637,  34  N.  W.  453;  Molony  v.  Dixon,  65 
Iowa,  136,  54  Am.  Rep.  1,  21  N.  W.  488; 
Monroe  Lodge  v.  Albia  State  Bank,  112 
Iowa,  487,  84  N.  W.  682;  Beggs  v.  Duling, 
102  Iowa,  13,  70  N.  W.  732;  Pier  v.  Salot, 
134  Iowa,  357,  111  N.  W.  989. 

Every  proprietor  joining  a  wall  has  the 
right  of  making  it  a  wall  in  common  by 
repaying  to  the  owner  thereof  one  half  of 
the  value  of  the  part  he  wishes  to  hold 
in  common,  and  one  half  of  the  value  of 
the  ground  on  which  it  is  built,  if  the  per- 
son who  has  built  it  has  laid  the  founda- 
tion entirely  upon  his  own  ground. 

Molony  v.  Dixon,  65  Iowa,   136,  54  Am. 
Rep.  1,  21  X.  W.  488;   ^lurrell  v.   Fowler, 
3  La.  Ann.  165;   Heine  v.  Merrick,  41  La. 
Ann.  394,  6  So.  760,  6  So.  637. 
L.R.A.1917B. 


Messrs.  CmuinliiB,  Hune,  A  Brad- 
shaw,  for  appellees: 

Iowa's  "Party  Wall  Statute"  violates  the 
Constitution  of  the  state,  taking,  as  it  does, 
private  property  for  private  use,  without 
just  compensation,  and  without  due  process 
of  law,  and  is  sustained  by  this  court  only 
under  the  doctrine  of  stare  decisis^  and  as 
an  extreme  exercise  of  the  police  power  of 
the  state. 

Thomson  y.  Curtis,  28  Iowa,  229;  Bertram 
v.  Curtis,  31  Iowa,  46;  Lederer  v.  Colonial 
Invest.  Co.  130  Iowa,  167,  106  N.  W.  357, 
8  Ann.  Cas.  317 ;  Swift  v.  Calnan,  102  Iowa> 
206,  37  L.H.A.  462,  63  Am.  St.  Rep.  443» 
71  N.  W.  233. 

In  the  legal  sense  of  the  term,  a  party 
wall  can  only  exist  in  two  ways, — by  cwi- 
tract  or  statute.  The  common  law  creates 
no  such  right. 

30  Cyc.  775;  22  Am.  k  Eng.  Enc.  Law, 
2d  ed.  240,  242;  Whiting  v.  Gaylord,  66 
Conn.  337,  50  Am.  St.  Rep.  87,  34  Atl.  85; 
Gilmore  v.  DriscoU,  122  Mass.  207,  23  Am. 
Rep.  312,  14  Mor.  Min.  Rep.  37;  Quinn  v. 
Morse,  130  Mass.  317;  List  v.  Hornbrook,  2 
W.  Va.  340;  Bonomi  t.  Blackhouse,  9  H.  L. 
Cas.  504;  Priess  v.  Parker,  67  Ala.  500; 
Sherred  v.  Cisco,  4  Sandf.  480;  Orman  t. 
Day,  6  Fla.  385. 

The  right  to  enforce  contribution  to  the 
cost  of  party  walls  is  to  be  strictly  limit- 
ed to  the  terms  of  the  statute. 

Hoffstot  V.  Voight,  146  Pa.  682,  23  Atl. 
351. 

Where  a  lot  owner  does  not  build  exact- 
ly upon  the  dividing  line  between  his  and 
his  neighbor's  lot,  as  provided  by  the  stat- 
ute, but,  by  mistake,  extends  his  wall  a  few 
inches  over  upon  the  adjoining  lot,  the  wall 
cannot  be  regarded  as  a  statutory  party 
wall,  and  the  builder  will  be  compelled,  by 
order  of  court,  to  remove  the  projecting 
portion  of  the  wall  from  off  the  adjoining 
lot. 

Pile  V.  Pedrick,  167  Pa.  296,  46  Am.  St. 
Rep.  677,  31  Atl.  646,  647. 

Where  "party  walls"  bestride  a  coterm- 
inal  line,  the  coproprietors  own  in  severalty 
the  portions  of  the  wall  resting  upon  their 
own .  land,  and  the  middle  line  of  the  wall 
marks  tlie  line  of  the  adjacent  lot  owners. 

Lederer  v.  Colonial  Invest.  Co.  130  Iowa, 
157,  106  N.  W.  367,  8  Ann.  Cas.  317. 

In  the  absence  of  proof  overcoming  the 
presumption  that  the  cost  of  the  wall  has 
been  adjusted,  and  that  it  is  a  wall  in  com*- 
mon,  both  de  facto  and  de  jure,  the  wall, 
to  the  center  thereof,  passes  to  the  vendee 
of  the  adjacent  owner,  free  from  any  lia- 
bility to  contribute  to  its  cost. 

Bertram  v.  Curtis,  31  Iowa,  46. 

Party  walls  do  not  necessarily  have  to  be 
located  exactly  upon  the  true  dividing  line. 
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but,  provided  they  are  used  for  party-wall 
purposes,  they  may  stand  a  considerable 
distance  therefrom,  and  do  not  thereby  lose 
their  character  as  party  walls  under  the 
statute. 

Molony  v.  Dixon,  65  Iowa,  136,  54  Am. 
Rep.  1,  21  N.  W.  488;  ZugenbuWer  v.  Gil- 
liam, 3  Iowa,  391. 

Where,  by  agreement  of  adjoining  owners, 
the  wall  of  an  old  building  belonging  to 
one  of  them  is  destroyed,  and  the  wall  of 
a  new  building  belonging  to  the  other  is 
erected  in  its  place,  the  insertion  of  the 
joists  of  the  old  building  into  the  new 
wall,  thereby  connecting  it  with  the  new 
building,  does  not  make  the  owner  of  the 
old  building  liable  for  contribution,  even 
though  the  old  building  be  extended  some 
leet  to  the  rear,  and  the  new  wall  be  used 
as  a  wall  of  this  extension. 

Shaw  V.  Hitchcock,  119  Mass.  254;  Fox 
V.  Mission  Free  School,  120  Mo.  349,  25 
S.  W*  172. 

The  Des  Moines  Plumbing  &  Heating 
Company  being  the  "first  user"  of  the  new 
wall,  it,  and  it  alone,  if  anyone,  became 
liable  for  contribution  to  the  plaintiff. 

Thomson  v.  Curtis,  28  Iowa,  229;  Bert- 
ram V.  Curtis,  31  Iowa,  46;  Beggs  v.  Dul- 
ing,  102  Iowa,  13,  70  N.  W.  732;  Capital 
City  Invest.  Co.  v.  Bumham,  143  Iowa,  147, 
121  N.  W.  708;  Percival  v.  Colonial  Invest. 
Co.  140  Iowa,  275,  24  L.R.A.(N.S.)  293, 
115  N.  W.  941. 

All  liability  for  contribution  for  that 
portion  of  the  wall  built  by  plaintiff  and 
now  used  by  defendants  as  their  west  wall, 
if  any  there  was,  was  adjusted,  settled,  and 
discharged  by  the  written  contract  of  July 
12,  1909,  between  plaintiff  and  defendants* 
lessee,  the  Des  Moines  Plumbing  Company, 
which  contract  was  thereafter  fully  execut- 
ed and  performed. 

Harvey  v.  Tama  County,  68  Iowa,  228,  6 
N.  W.  130;  Porter  v.  Chicago,  I.  &  D.  R. 
Co.  99  Iowa,  351,  68  N.  W.  724;  Leavitt  v. 
Morrow,  6  Ohio  St.  71,  67  Am.  Dec.  334; 
Crumlish  v.  Central  Improv.  Co.  38  W.  Va. 
390,  23  L.R.A.  120,  45  Am.  St.  Rep.  872, 
18  6.  £.  456. 

Preston,  J.,  delivered  the  opinion  of  the 
court:  . 

The  case  is  somewhat  couLplicated,  but 
the  facts  are  not  in  dispute.  There  was 
soone  evidence  introduced,  but  ^e  facte  are 
shown  largely  by  the  pleadings  and  the  ad- 
missions therein  and  the  stipulations  of 
counsel.  That  there  may  be  a  better  under- 
standing of  the  situation  we  attach  a  plat 
of  the  properties  in  controversy. 
L.R.A.1917B. 
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The  plaintiff  and  defendants  bought  their 
properties  at  about  the  same  time  in  Novem- 
ber, 1906.  The  defendants  claim  that  the 
wall  between  the  properties  is  a  party  w^all 
under  §  2999  of  the  statute,  to  be  later  re- 
ferred to^  and,  as  we  understand  it,  appel- 
lant claims  it  to  be  a  party  wall  under  § 
2994  and  other  sections  of  the  statute, 
though  in  his  reply  argument  he  claims  that 
the  east  wall  was  at  no  time  a  party  wall» 
but  that,  if  it  was  such,  that  characteristic 
of  the  wall  was  lost  when  the  appellees 
and  appellant  entered  into  the  contract  fix- 
ing the  dividing  line,  and  made  the  convey- 
ances to  each  other  which  put  almost,  if 
not  all,  of  this  wall  on  plaintiff's  premises. 
No  mention  is  made  in  that  contract  and 
the  conveyances  of  the  wall  in  question. 

The  contract  fixing  the  dividing  line  and 
the  conveyances  to  each  other  were  executed 
May  7,  1907.  Plaintiff  purchased  his  prop- 
ery  of  one  Bertlia  Clapp  Harbach.  On 
said  May  7,  1907,  plaintiff  was  the  owner, 
and  by  and  through  his. tenants  was  in  pos- 
session of  his  property,  which  is  described: 
"The  east  third  of  lot  1  and  of  the  north 
third  of  lot  2  in  block  1  of  the  town  of 
Fort  Des  Moines,  now  within  the  corporate 
limits  of  the  eity  of  Des  Moines,  Pollc  coun- 
ty, Iowa.** 

Plaintiff's  property  comprised  two  busi- 
ness lots  fronting  north  on  Locust  street, 
and  the  business  lots  were  locally  known  as 
712  and  714  Locust  street.  There  was  a 
public  alley  east  of  it,  and  the  property 
extended  south  from  Locust  street  88  feet. 
The  building  on  the  property  was  80  feet 
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deep,  leaving  a  private  alley  8  feet  wide 
in  the  rear.  On  the  date  last  mentioned 
defendants  were  owners  in  fee  and  by  their 
tenants  were  in  possession  of  their  property 
described  as  follows:  'The  middle  third 
of  lot  1  and  of  the  north-  third  of  lot  2,  in 
block  1  of  the  town  of  Fort  Des  Moines, 
now  within  the  corporate  limits  of  the  city 
of  Des  Moines,  Polk  county,  Iowa." 

This  parcel  of  land  also  comprised  two 
business  lots,  fronting  north,  adjoining  on 
the  west  the  plaintiff's  property.  Defend- 
ants' lots  were  l,ocally  known  as  716  and 
718  Locust  street  716  being  east  of  718. 
There  were  buildings  upon  both  plaintiff's 
and  defendants'  properties,  partly  two  story 
and  partly  one  story.  After  plaintiff  pur- 
chased his  property,  it  was  learned  that 
the  frontage  on  Locust  street  from  the  al- 
ley to  Eighth  street  was  about  2  feet  more 
than  132  feet,  as  then  supposed;  that  there 
was  some  dispute  as  to  the  west  boundary 
line  of  the  property  described  in  his  con- 
tract of  purchase.  The  frontage  was  divid- 
ed equally  by  the  three  lot  owners,  so  that 
appellant  owned  one  third,  or  44.72  feet 
west  of  the  alley,  and  defendants  owned 
44.72  feet  next  west;  and  on  May  7,  1007, 
a  written  contract,  before  referred  to,  was 
entered  into,  fixing  the  boundary  line  be- 
tween appellant's  and  appellees'  properties. 

The  contract  of  May  7th  was  signed  by 
plaintiff  and  defendants  and  their  wives, 
and  by  plaintiff's  grantor.  Bertha  Clapp 
Harbach.  The  contract  established  a  line 
44  feet  and  6H  inches  west  of  the  east  line 
of  lot  1,  and  north  one  third  of  lot  2, 
as  the  boundary  line  between  the  properties, 
and  each  party  quitclaimed  to  the  other 
the  real  estate  lying  on  the  other  side  so 
established.  But  no  mention  was  made  in 
this  agreement  or  in  any  agreement  entered 
into  between  the  plaintiff  and  defendants 
of  or  concerning  the  party  wall  then  and 
theretofore  separating  the  buildings  upon 
the  adjoining  lots. 

As  the  east  side  of  the  east  wall  of  the 
old  building  No.  716  Locust  street  (defend- 
ants' east  lot)  was  ^  of  a  foot,  or  4.8 
inches,  east  of  the  newly  established  divid- 
ing line  at  the  rear,  and  as  it  veered  slight- 
ly to  the  east  as  it  approached  Locust  street, 
until,  at  the  south  line  of  Locust  street,  its 
east  side  was  ^  of  a  foot,  or  10.8  inches, 
east  of  said  newly  established  dividing  line, 
this  newly  established  dividing  line  cut  off 
most  of  the  east  wall,  and,  at  the  front,  2 
or  3  inches  of  the  building  No.  716.  In 
other  words,  most  of  the  old  wall  and  2  or 
3  inches  of  the  building  itself,  near  Locust 
street,  were  thus  made  to  extend  over  and 
to  rest  upon  the  plaintiff's  lot.  For  this 
reason,  as  defendants  claim,  and  for  the 
reason  that  the  Des  Moines  Plumbing  Com- 
L.R.A.1917B. 


pany  still  held  a  lease  of  said  building 
which  did  not  expire  until  April  1,  1910, 
the  following  provisions  were  incorporated 
in  the  agre^oient,  to  wit : 

"This  agreement  and  conveyance  is  made 
subject  to  the  lease  or  leases  now  held  by 
the  Des  Moines  Plumbing  Company,  cover- 
ing a  portion  of  the  premises  hereinbefore 
deecribed,  and  is  not  in  any  way  to  affect 
or  disturb  any  rights  of  said  Des  Moines 
Plumbing  Company  which  have  been  here- 
tofore acquired  upon  said  lease  or  leases, 
or  which  have  been  acquired  by  it,  by  pos- 
session and  occupancy  of  said  premises,  or 
any  part  thereof. 

'^Neither  shall  this  agreement  convey  or 
give  any  right  whatsoever  to  the  said 
Bertha  Clapp  Harbach  and  Falk  I.  Younker, 
or  either  of  them,  their  successors  or  as- 
signs, to  any  lease  or  leases  with  the  Des 
Moines  Plumbing  Company,  nor  to  collect 
or  receive  any  part  or  portion  of  the  rents 
payable  by  said  company  under  said  lease 
or  leases,  or  any  part  of  the  premises  now 
occupied  by  it  thereunder;  but  the  said  R. 
R.  McCutchen  and  W.  F.  Mitchell,  tlieir 
successors  or  assigns,  shall  have  the  same 
right  to  said  rents,  and  to  collect  and  re- 
ceive the  rents  hereafter  payable  by  said 
Des  Moines  Plumbing  Company,  its  suc- 
cessors or  assigns,  under  said  lease  or  leases, 
for  the  use  and  occupancy  of  any  part  of 
the  said  premises  now  occupied  by  the  said 
Des  Moines  Plumbing  Company  thereunder, 
until  the  expiration  of  the  period  covered 
by  said  lease  or  leases,  as  though  this  agree- 
ment had  not  been  made." 

At  the  time  this  contract  was  executed 
defendants'  property  No.  716  Locust  street 
was  occupied  by  the  Des  Moines  Plumbing 
&,  Heating  Company,  a  copartnership  com- 
posed of  W.  M.  Kubec  and  C.  W.  Rosene, 
under  a  ten-year  written  lease  from  the 
former  owner  of  the  property,  one  Sarah 
A.  Clapp.  The  lease  will  be  referred  to 
later.  Some  fifteen  years  before  the  date 
of  the  contract  fixing  the  dividing  line,  or 
on  October  1,  1892,  Sarah  A.  Clapp,  the 
then  owner  of  the  premises  now  owned  by 
defendants,  had  made  an  eight-year  lease 
of  the  premises  No.  716  Locust  street  to 
one  C.  W.  Fowler,  which  lease  expired  April 
1,  1900.  The  Fowler  lease  provided  that 
the  lessee  "agrees  not  to  sell,  assign,  or 
transfer  this  lease,  nor  underlet  said  prem- 
ises, or  any  portion  thereof,  without  the 
written  consent  of  the  lessor."  Another 
paragraph  of  the  lease  provides  that  the 
lessee  "agrees  to  erect  a  building,  to  be 
used  lor  plumbing  and  gas-fitting  purposes 
on  said  premises."  Another  paragraph  of 
the  leaae  provides  that  the  lessee  reserve 
the  right  "upon  the  termination  of  this 
lease   to   remove   the   buildings    from   said 
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premises  pFovided  he  has  ooMplied  with  the  i 
oovensnts  and  mgreements  herein  contained; 
otherwise  the  same  shall  remain  as  seeurity 
for  the  performanee  and  discharge  thereof." 
Fowler  built  the  building  No.  716  short- 
ly after  he  leased  the  premises,  and  plain- 
tiff, in  his  petition,  alleges  that  he  built 
it  in  compliance  with  said  written  lease. 
Defendants,  in  their  answer,  admit  that 
Fowler  built  the  building  in  the  summer  of 
1892.  Kubec,  one  of  the  oocupants,  testified 
that  he  had  been  a  member  of  the  Des 
Moines  Plumbing  ^  Heating  Company  for 
nineteen  or  twenty  years,  and  that  Fowler 
built  the  building  and  that  the  plumbing 
company  went  into  the  property  in  the 
early  QCs.  The  ten-year  lease,  before  re- 
ferred to,  from  Sarah  A.  Clapp  to  the 
plumbing  company  for  the  property  known 
as  716  Locust  street  began  April  1,  1900, 
and  expired  April  1,  1910.  The  lessee 
named  in  and  who  subscribed  this  lease  is 
the  Des  Moines  Plumbing  Company,  and 
appellees  regard  it  as  important  that  in 
this  lease  the  premises  are  described  as  real 
estate  is  usually  described,  with  no  reserva- 
tion of  or  reference  to  the  ownership  of  the 
brick  building  located  thereon.  The  plain- 
tiff alleges  in  his  petition  that  the  Des 
Moines  Plumbing  Company,  a  partnership 
consisting  of  C.  W.  Rosene  and  W.  M.  Ku- 
bec, some  time  during  the  year  1895,  with 
the  consent  of  the  lessor,  succeeded  to  all 
the  rights  of  the  lessee,  C.  W.  Fowler,  in 
and  to  the  eight-year  lease  and  the  build- 
ing erected  by  said  Fowler.  This  is  denied 
by  the  answer,  and  defendants  specifically 
deny  that  the  Des  Moines  Plumbing  Com- 
pany, or  any  other  person,  firm,  or  corpora- 
tion other  than  the  owner  in  fee  of  the 
leased  premises,  viz.,  the  said  Sarah  A. 
Clapp,  became  the  owner  of  said  building 
upon  the  termination  of  said  lease.  While, 
as  above  stated,  plaintiff  alleges  in  his  peti- 
tion that  the  plumbing  company,  with  the 
consent  of  the  lessor,  succeeded  to  the  rights 
of  Fowler,  there  is  no  evidence  in  the  rec- 
ord of  the  assignment  of  the  eight-year 
lease  by  Fowler  to  the  plumbing  company 
or  its  members  or  to  anyone;  nor  is  there 
any  Evidence  in  the  record  of  the  writt«i 
eonsent  of  the  lessor,  Sarah  A.  Clapp,  to 
an  assignment  of  that  lease,  nor  of  her 
verbal  consent  to  an  assignment  of  it;  and 
there  is  nothing  to  show  that  Mrs.  Clapp 
ever  waived  any  provision  of  the  lease.  It 
should  be  noticed  also  that  the  ten-year 
lease  was  granted  to  the  Des  Moines  Plumb- 
ing Company,  a  different  person  than  C. 
VV.  Fowler,  who  was  the  lessee  of  the  prior 
eight-year  lease;  the  lease  to  the  plumbing 
company  gives  no  title  to,  or  right  of  re- 
moval of,  the  brick  building  located  upon 
the  premises.  There  is  nothing  in  the  ten- 
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year  lease  itself  showing  it  to  be  a  renewal 
or  extension  of  the  eight-year  lease,  and 
nothing  to  show  that  the  plumbing  company 
was  the  vendee  of  Fowler  of  the  building 
built  by  him,  or  the  assignee  of  his  oondi« 
tional  right  to  remove  said  building  at  the 
termination  of  his  lease.  The  situation 
remained  the  same  from  May  7,  1907,  until 
July  12,  1909,  when  the  plaintiff,  having,  in 
the  fall  of  1908,  acquired  a  deed  from  his 
vendor,  Bertha  Clapp  Harbach,  and  being 
about  to  erect  a  new  brick  building  upon 
his  lots,  three  stories  in  height,  with  a  base- 
ment under  it,  by  written  agreement  of 
said  date,  plaintiff  purchased  from  the  Des 
Moinee  Plumbing  &  Heating  C(»npany, 
lessee,  a  right  to  remove  that  portion  of 
the  building  No.  716  Locust  street  which  ex- 
tended east  of  the  dividing  line  theretofore 
agreed  upon  by  the  o¥nners  of  the  properties, 
and  to  build  the  west  wall  of  his  new  build- 
ing upon  the  dividing  line  theretofore  es- 
tablished by  the  fee  owners.  This  agree- 
ment provided,  among  other  things,  as  fol- 
lows: "And  the  said  party  of  the  second 
part  (the  plaintiff)  will,  at  his  own  cost 
and  expense,  insert  the  joists  that  reach 
said  new  wall  and  attach  the  building  now 
occupied  by  the  party  of  the  first  part  (the 
Des  Moines  Plumbing  Company)  to  the  said 
wall  contructed  by  the  party  of  the  second 
part,  and  finish  the  west  surface  of  said 
newly  constructed  wall  for  a  distance  of 
two  (2)  stories  above  the  ground,  so  that 
the  rooms  in  said  building  and  the  building 
now  occupied  by  the  said  party  of  the  first 
part  shall,  as  soon  after  the  completion  of 
the  said  wall  as  possible,  be  left  in  as  good 
condition  as  the  same  are  now  in;  that  the 
party  of  the  second  part  will  do  such  re- 
papering  and  refinishing  on  the  inside  of 
the  rooms  now  occupied  by  the  party  of  the 
first  part  as  shall  be  necessary  to  leave  the 
same  in  as  good  condition  as  they  are  now 
in.  And  the  said  party  of  the  second  part 
agrees  that  he  will  construct  said  new  wall 
and  perform  the  terms  of  this  contract  as 
soon  as  practicable." 

The  defendants  were  not  parties  to  this 
agreement.  Upon  the  execution  of  this 
agreement  plaintiff  proceeded  to  erect  his 
building.  He  tore  down  the  east  wall  of 
defendants'  builiding,  a  party  wall,  as  is 
claimed,  and  undermined  it.  The  concrete 
foundation,  or  at  least  the  footing  for  the 
foundation  of  the  new  wall,  was  built  so  as 
to  project  from  4  to  6  inches  west  of  the 
dividing  line  and  upon  defendants'  property. 
The  brick  wall  of  the  basement,  above  the 
foundation,  was  built  entirely  upon  plain- 
tiff's ground,  the  west  side  thereof  abutting 
upon  the  dividing  line  agreed  upon  in  the 
contract  of  May  7,  1907,  excepting  at  the 
north  or  Locust  street  end,  where  it  was 
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widened  into  a  pier  3  feet  wide  east  and 
west,  and  4i  feet  long  north  and  south. 
Seventeen  inches  of  this  pier  projects  west 
of  the  dividing  line  and  over  and  upon  de- 
fendants' lot. 

In  accordance  with  the  contract  between 
the  plaintiff  and  the  plumbing  company  of 
July  12,  1909,  as  plaintiff's  west  wall  was 
being  built,  the  plaintiff  himself  inserted  in 
it  the  joists  of  the  main  floor,  the  second 
floor,  and  the  roof  of  the  building  No.  716, 
and  restored,  or  at  least  partially  restored, 
the  inside  of  the  east  wall  of  said  No.  716, 
as  provided  in  said  contract  with  the  lessee 
of  the  building.  On  March  25,  1910,  the 
ten-year  lease  of  the  Des  Moines  Plumbing 
Company  of  the  building  No.  716  being 
about  to  expire,  and,  as  defendants  claim, 
in  order  to  settle  and  amicably  to  adjust 
the  ri^ts  of  said  company,  or,  as  it  was  then 
styled,  the  Des  Moines  Plumbing  &  Heating 
Compuiy,  if  any  it  had  in  and  to  the  build- 
ing, heating  plant  and  fixtures  in  the  build- 
ings, the  defendants  entered  into  a  written 
contract  with  the  Des  Moines  Plumbing  & 
Heating  Company  with  reference  thereto. 
This  contract  provides  among  other  things: 
'Tarty  of  the  first  part  (Des  Moines  Plumb- 
ing k  Heating  Company)  does  hereby  sell, 
assign  and  transfer  to  the  parties  of  the  sec- 
ond part  (R.  R.  McCutchen  and  W.  F.  Mit- 
chell) all  their  right,  title,  and  interest  in 
and  to  the  building  now  owned,  and  warrant- 
ed to  be  free  from  liens  and  encumbrances, 
and  occupied  by  the  party  of  the  first  part; 
except  the  party  of  the  first  part  reserves  the 
right  to  take  from  said  building  the  heat- 
ing plant,  and  pipes  and  radiators  connected 
with  the  same,  the  glass  and  doors  in  the 
present  front  of  the  first  story  of  said 
building,  the  sash  at  the  rear  end  of  the 
present  building,  and  the  sash  in  the  front 
of  the  rear  of  the  second  story,  and  the 
plumbing  fixtures  on  the  first  floor." 

About  April  15,  1910,  the  "Des  Moines 
Plumbing  Company,"  or  the  "Des  Moines 
Plumbing  &  Heating  Company,"  having  sur- 
rendered possession  of  the  building  No.  716 
to  the  successor  of  its  lessor,  the  defendants 
herein,  the  latter  commenced  and  proceeded 
to  remodel  the  front  thereof,  strengthen 
its  floors,  repair  its  roof,  and  repair  and  re- 
decorate its  interior  walls,  without  paying, 
or  offering  to  pay,  or  in  any  way  acknowl- 
edging liability  to,  the  plaintiff  for  any  por- 
tion of  the  cost  of  the  west  wall  of  plain- 
tiff's building  with  which  he  had  replaced 
the  old  wall  of  defendants'  building. 

In  making  the  changes  or  repairs  on  their 
building,  defendants  have  not  put  any  base- 
ment thereunder.  Defendants'  building  No. 
716  Locust  street  was  built  about  the  year 
1892.  It  was  80  feet  deep.  It  had  no  cellar 
or  basement  under  it,  and,  as  we  under- 
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stand  it,  there  was  no  cellar  or  basement 
under  plaintiff's  building  until  he  rebuilt. 
The  foundation  of  the  east  wall  of  defend- 
ants' building,  for  its  full  length,  rested 
upon  the  surface,  or  upon  the  ground  a  few 
inches  below  the  surface,  of  the  lot.  For 
a  distance  of  25  feet  south  of  Locust  street 
the  brick  wall  of  defendants'  building  was 
two  stories  high;  thence  south  20  feet  it 
was  one  story  high,  and  built  of  brick.  For 
the  next  19  feet  south  it  was  two  stories 
high,  the  first  story  built  of  brick,  the  sec- 
ond story  built  of  wood;  2  by  6  studding  or 
uprights  resting  upon  the  top  of  the  brick 
wall,  Jiot  lathed  or  plastered,  but  built 
against  the  adjoining  weather  board  wall 
of  the  building  to  the  east.  No.  714.  There 
was  no  space  between  this  wooden  portion 
of  defendants'  wall  and  the  corresponding 
wall  to  the  east;  one  was  built  against  the 
other.  The  rear  16  feet  of  this  wall,  two 
stories  high,  was  built  of  studding,  and  this 
portion  of  the  wall  was  the  wall  for  both 
buildings,  Nos.  716  and  714.  Testimony 
shows  that  the  roofs  were  practically  one 
roof  over  the  two  buildings  and  that  there 
was  no  division  between  the  two  roofa  One 
of  plaintiff's  witnesses,  a  general  oontractor 
whose  shop  was  the  second  story  of  plain- 
tiff's building.  No.  714  Locust  street,  up  to 
the  time  it  was  demolished  by  plaintiff, 
testified:  ''I  moved  out  just  before  Younker 
commenced  to  improve;  noticed  the  work 
occasionally  as  it  progressed.  He  tore  down 
the  walls  along  the  west  side  of  his  property 
and  built  a  brick  wall  there.  They  sawed 
off  the  joists  of  the  other,  to  my  recollec- 
tion, and  let  them  stick  in  on  the  brick  wall 
they  were  building  up,  and  bricked  around 
them,  and  that  held  the  joists.  When  they 
built  up  their  wall  to  the  first  floor,  they 
cut  off  the  joists  long  enough  to  stick  into 
that  wall,  and  then  bricked  up.  When  they 
came  to  the  second  floor,  they  did  the  same 
thing.  When  they  come  to  the  roof,  they 
did  the  same  thing,  and  I  should  say  they 
flashed  the  roof  on  the  Younker  wall.  It 
is  flashed  there  now,  so  that  Younker's  new 
wall  now,  the  west  wall,  is  the  dividing  wall, 
and  the  east  wall  of  the  building  No.  716 
Locust  street,  back  80  feet." 

One  of  the  defendants'  witnesses  who  is 
also  a  general  oontractor,  testifies:  '^They 
built,  in  the  construction  of  our  building 
into  their  wall,  the  whole  distance  of  80 
feet.  The  joists  at  the  rear  end  and  to- 
wards the  rear  of  the  building  reached  to 
the  new  wall.  Probably  all  of  them  did  not 
reach.  On  the  short  pieces  they  spiked 
pieces,  or  nailed  pieces  of  joists  onto  the 
sides  of  them,  and  extended  them  through 
so  they  would  reach  into  the  wall.  I  am 
sure  all  the  first-floor  joists  went  into  the 
new  wall.    The  second  story  was  connected 
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in  the  same  manner,  and  the  floor  joists 
%Tere  put  into  the  Younker  wall  by  Younker. 
The  ceiling  and  the  roof  were  conneeted  in 
the  same  manner.  They  finished  the  repairs 
of  the  building  and  put  it  baek  in  the  same 
condition  it  was  before  they  tore  this  wall 
down.  They  plastered  portions  of  the  brick 
wall,  and  papered  some  of  them,  and  put 
baseboards  along  the  brick  wall  on  that 
side  where  it  had  been  taken  out;  restored 
the  building  practically  in  accordance  with 
the  Younker  contract  with  the  Des  Moines 
Plumbing  Company.  The  roof  was  fastened 
on.  I  do  not  think  it  was  counter-flashed. 
What  I  mean  by  'counter-flashed'  is  putting 
tin  up  over  the  tarred  and  graveled  roof, 
so  as  to  keep  the  water  from  running  down 
behind  at  any  time." 

In  April  or  May,  1910,  soon  after  it  was 
vacated  by  the  plumbing  company,  defend- 
ants commenced  repairing  their  building, 
No.  716.  The  dimensions  of  the  building 
were  not  changed  in  any  particular  nor  was 
the  east  wall  extended  in  any  direction, 
either  up  or  down,  or  north  or  south. 

In  describing  what  they  did,  one  of  the 
defendants  testifled- as  follows:  After  the 
plumbing  company  vacated,  we  put  in  a 
new  plate  glass  front  in  our  building;  put 
in  a  new  floor  on  the  first  floor;  plastered 
all  the  walls  of  the  first  floor — a  part  of 
the  first  floor  was  plastered.  We  finished 
plastering  the  back,  to  the  rear,  put  new 
windows  at  the  rear  to  give  more  light,  and 
new  doors,  and  fixed  up  the  skylight  with 
new  glass,  new  frame,  and  painted  it.  We 
did  nothing  with  the  east  wall  except  plas- 
tering, papering,  and  painting  it,  except  in 
front,  at  the  sidewalk  line,  against  the  east 
wall,  we  put  in  an  iron  post  where  there 
was  a  wooden  one.  The  iron  post  rested 
on  the  foundation  that  the  wooden  post 
rested  on. 

Q.  Was  that  all  you  did  with  the  wall? 

A.  Yes,  sir;  we  put  in  some  extra  fioor 
joints  along  by  the  side  of  some  that  were 
not,  we  considered,  strong  enough,  in  the 
way  they  had  been  spliced,  to  reach  the 
l)rick  wall. 

Q.  Where  Younker  had  spliced  them  in 
flome  places,  you  put  in  new  solid  onesT 

A.  Joists.  We  in  no  way  changed  the 
size  or  the  shape  of  the  building,  nor  oc- 
tsupied  any  more  wall  than  before.  Did  not 
increase  the  size  of  the  light  wall,  did  not 
excavate  under  the  building.  Our  east  wall 
is  no  longer  in  any  dimension  than  it  was 
prior  to  the  Younker  improvement. 

Upon  cross-examination  Mr.  Mitchell 
said: 

In  putting  in  these  new  joists  we  took  out 
the  brick  alongside  of  the  joists  that  had 
been  built  in,  and  made  that  hole  larger.  * 
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and  stuck  oar  joists  into  that  hole,  by  the 
side  of  the  other  joists.  We  made  a  new 
hole  for  the  new  joists.  Enlarged  the  hole 
that  was  there. 

And  upon  redirect  examination,  to  the  fol- 
lowing questions  he  made  the  following  an- 
swers : 

Q.  Did  you  make  new  holes,  or  simply 
enlarge  the  holes  that  Younker  had  already 
made? 

A.  Enlarged  the  holes  that  were  already 
made. 

Q.  And  put  these  new  joists  alongside  of 
the ,  old  ones,  which  had  already  been  run 
into  the  wall? 

A.  Yes,  sir. 

Q.  Were  there  no  no  other  joists  put  in 
except  those  by  you? 

A.  No,  sir. 

This  testimony  is  not  disputed.  It  was 
stipulated  that  the  surface  area  of  the 
Younker  wall,  now  used  as  the  east  wall  of 
defendants'  property,  is  80  feet  by  23  feet, 
less  20  by  10  feet  above  the  first-floor  joista 
As  we  understand  it,  the  20  by  10  feet  just 
referred  to  is  the  east  side  of  the  open 
court  or  light  well  which  is  and  has  always 
occupied  a  space  in  the  center  of  the  sec- 
ond story  of  defendants'  building.  Defend- 
ants  allege  that  they  paid  to  the  plumbing 
company  $148 .40>  referred  to  in  the  con- 
tract of  March  25,  1910,  and  permitted  the 
plumbing  company  to  occupy  the  premises 
free  of  rent  to  April  15,  1910,  and  claim 
that  by  this  they  paid  to  the  plumbing  com- 
pany for  the  use  of  the  wall  for  which  plain- 
tiff is  now  asking  pay,  and  the  evidence 
shows  that  they  did  pay  such  sum  of  money 
and  permitted  the  plumbing  company  to 
remain  in  the  building,  but  plaintiff  denies 
that  this  constitutes  a  payment  for  the 
interest  in  the  wall.  The  east  line  or  side 
of  the  plumbing  company  building  extended 
over  and  upon  plaintiff^s  property  its  entire 
length;  but,  as  the  witnesses  put  it,  it  was 
askew,  so  that  it  extended  farther  on  the 
north  line  than  it  did  at  the  south.  The 
plaintiff,  in  his  petition,  at  first  offered  to 
remove  so  much  of  the  foundation  or  foot- 
ing as  extended  on  defendants'  lot,  but  by 
an  amendment  withdrew  such  offer,  and 
pleaded  as  an  estoppel  against  defendants 
that  defendants  were  present  when  the  foot- 
ing and  foundation  of  plaintiff's  new  wail 
was  being  constructed.  There  may  be  some 
other  facts  to  which  it  may  be  necessary  to 
refer  in  discussing  the  different  points. 

At  the  dose  of  the  testimony  appellees 
moved  the  court  to  dismiss  appellant's  peti- 
tion and  to  enter  judgment  against  him 
for  costs  on  substantially  the  following 
grounds:  That  the  evidence  fails  to  estab- 
lish a  cause  of  action  against  the  appellees, 
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or  that  th^  are  indebted  to  the  appellant  i 
that  the  first  person  who  used  the  appel- 
lant's west  wall  as  a  party  wall  was  the 
Des  Moines  Plumbing  &  Heating  Company, 
appellees'  lessees,  said  lessees,  if  anyone, 
being  liable  to  appellant  for  the  cost  of  said 
wall;  that  all  liability  of  appellant's  neigh- 
bor to  contribute  to  the  cost  of  appellant's 
wall  was  adjusted  and  settled  by  the  con- 
tracts exhibit  D,  dated  July  12,  1909,  be- 
tween the  appellant  and  the  Des  Moines 
Plumbing  &  Heating  Company,  and  that  ap- 
pellees are  not  liable  to  appellant  because 
they  received  a  bill  of  sale  dated  March  25, 
1910,  from  the  Des  Moines  Plumbing  i 
Heating  Company,  conveying  the  Des 
Moines  Plumbing  &  Heating  Company  build- 
ing to  appellees  free  from  liens  and  encum- 
brances; and  that  the  wall  erected  by  ap- 
pellant comes  within  §  2999  of  the  Code,  and 
the  evidence  fails  to  show  that  the  appellees 
were  using  as  the  east  wall  of  their  build- 
ing any  more  of  the  new  wall  erected  by 
the  appellant  than  of  the  old  wall  which  for- 
merly divided  the  coterminous  properties. 

1.  Appellant's  first  proposition  is  that 
the  building  joined  temporarily,  as  they 
say,  to  appellant's  wall,  was  personal  prop- 
erty up  to  the  time  it  was  acquired  by  ap- 
pellees under  contract  and  bill  of  sale  from 
appellees'  tenants,  and  they  cite  in  support 
of  the  proposition:  Corwin  v.  Moorehead, 
43  Iowa,  466;  Jones  v.  Cooley,  106  Iowa, 
166,  76  N.  W.  652 ;  Fischer  v.  Johnson,  106 
Iowa,  181,  76  N.  W.  658;  McCarthy  v. 
Trumacher,  108  Iowa,  284,  78  N.  W.  1104; 
Union  Terminal  Co.  v.  Wilmar  &  S.  F.  R. 
Co.  116  Iowa,  392,  90  N.  W.  92;  Daly  v. 
Simonson,  126  Iowa,  716,  102  N.  W.  780. 

Appellees  contend  that,  under  the  circum- 
stances of  this  case,  the  cases  cited  do  not 
support  appellant's  contention.  Some  of 
them  are  cases  where  a  building  was  erected 
on  leased  land;  that,  as  between  the  par- 
ties, the  building  should  be  considered  as 
personal  property.  Others  involved  the 
question  of  purchasers  with  notice  of  the 
agreement.  In  one  of  them  it  was  held 
that  the  execution  of  a  lease  providing  that 
the  lessee  should  deliver  the  leased  premises 
in  as  good  condition  as  they  were  then  in, 
upon  the  termination  of  the  lease,  does  not 
deprive  the  lessee  of  the  right  granted  to 
him  by  the  lessor  under  a  prior  lease  to  the 
same  premises  to  remove  improvements 
erected  by  him,  the  occupancy  being  con- 
tinuous under  both  leases.  Counsel  for  ap- 
pellees concede  that  from  these  holdings  the 
court  is  inclined  to  hold  that  where  a  lessee 
holds  under  a  lease  which  reserves  to  him 
the  right  to  remove  the  fixtures,  by  taking 
a  renewal  lease  which  contains  no  such  res- 
ervation he  does  not  surrender  his  claim 
to  the  fixtures.  But  that  this  is  where  the 
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subsequent  lease  ran  from  the  same  owner, 
or  his  grantee,  who  had  notice  of  the  reser- 
vation, to  the  same  lessee.  This  is  true, 
that  in  none  of  the  oases  cited  is  recognized 
the  right  of  removal  by  a  lessee  of  a  build- 
ing erected  upon  real  estate  by  a  prior  and 
different  lessee,  under  a  prior  and  different 
lease,  simply  because  the  first  lease  granted 
to  the  lessee  therein  any  such  right  of  re- 
moval. 

On  the  other  hand,  it  is  contended  by  de- 
fendants at  this  point  that  at  all  times  dur- 
ing their  ownership  of  the  east  building  lot 
now  owned  by  them  they  have  been  owners 
of  the  building  No.  716  located  on  the  east 
of  said  lots  as  well  as  of  the  earth  beneath 
it,  and  that  the  plumbing  company,  defend- 
ants' lessee,  has  never  been  the  owner  of 
said  building,  and  they  cite  in  support  of 
this  1  Co.  Inst.  4;  2  Bl.  Com.  17-19;  Tiede- 
man,  Real  Prop.  §  2;  and  that  a  convey- 
ance of  land,  unless  exceptions  or  reserva- 
tions be  therein  made,  includes  not  onlv  the 
earth,  but  everything  attached  to  it.  whether 
by  nature,  as  trees,  etc.,  or  artificially,  by 
man,  as  buildings  and  the  like;  citing  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  422. 
And  they  say  that,  in  cases  where  walls  in 
common  or  party  walls  bestride  a  coter- 
minal  line,  the  ooproprietors  own  in  sev- 
eralty the  portions  of  the  wall  resting 
upon  their  own  land,  and  the  middle  line 
of  the  wall  marks  the  line  of  the  adjacent 
lot  owners;  citing  Lederer  v.  Colonial  In- 
vest. Co.  130  Iowa,  157,  106  N.  W.  357,  8 
Ann.  Cas.  317.  Appellant  also  contends 
that  the  temporary  or  provisional  use  of  a 
wall  abutting  a  division  line  will  not  suffice 
to  charge  the  adjoining  owners;  nor  will 
such  use  justify  a  purchaser  in  assuming 
that  all  rights  with  reference  to  party  walls 
between  neighbors  have  been  adjusted.  As 
we  understand  it,  appellant's  theory  is  that 
because,  as  they  claim,  the  building  erected 
by  Fowler  was  personal  property,  and,  be- 
ing such,  was  movable  and  temporary  in 
character,  and  that  the  east  wall  of  the 
building  was,  for  the  same  reason,  but  tem- 
porarily joined  to  appellant's  west  wall, 
that  it  was  a  temporary  or  provisional  use 
of  the  wall.  In  support  of  the  proposition 
they  cite  Beggs  v.  Duling,  102  Iowa,  13, 
70  N.  W.  732;  Deere,  W.  &  Co.  v.  Weir- 
Shugart,  91  Iowa,  422,  59  N.  W.  255;  and 
other  cases. 

Appellees  refer  to  the  same  cases  in  sup- 
port of  their  contention  that  the  east  wall 
of  appellees'  building  and  the  west  wall  of 
appellant's  building,  after  the  Fame  was 
reconstructed  by  appellant,  is  permanent  in 
character,  and  forms  the  partition  wall  of 
the  two  buildings.  We  think  the  fact  that 
a  building  may  be  torn  down  or  removed 
from  leased  premises  at  the  termination  of 
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the  leaae  does  not  necessarily  affect  the  char- 
acter of  its  walls  or  the  permanency  of  their 
jointure  with  adjoining  walls.  We  are  deal- 
ing now  with  the  new  wall  as  reconstructed 
by  appellant,  and  the  rights  and  obligations 
of  the  parties  therein  under  the  record  in 
this  case.  Again,  if  appellant's  theory  is 
that,  because  the  building  No.  716  was  per- 
sonal property,  the  east  wall,  prior  to  its 
destruction  by  appellant,  was  temporary  in 
character,  then  we  think  such  a  claim  is  not 
borne  out  by  the  testimony.  It  is  shown 
that  the  whole  building  and  wall  were  built 
in  1892.  The  wall  had  been  used  as  a  wall 
in  common  of*  the  adjacent  properties  for 
eighteen  years.  Had  it  not  been  replaced 
by  the  appellant,  it  would  doubtless  still 
be  doing  duty  as  a  party  wall.  It  is  sug- 
gested by  appellees  that,  even  if  the  plumb- 
ing company  had  the  right  to  remove  the 
old  building,  upon  the  ground  that  it  was 
personal  property  belonging  to  it,  without 
proof  that  it  had  succeeded  to  the  rights  of 
a  prior  owner,  it  would  have  no  right  to 
remove  the  east  wall, — a  wall  in  common 
used  by  it  and  its  neighbor  on  the  east.  But, 
after  all,  it  seems  to  us  the  question  is. 
What  are  the  rights  and  obligations  of  the 
parties  as  to  the  new  wall?  No  claim  is 
made  by  appellant  that  it  is  entitled  to  con- 
tribution for  the  old  wall,  but  only  as  to 
the  new  wall  built  by  appellant  to  take  its 
place.  It  seems  to  us  that  these  proposi- 
tions are  not  controlling  in  this  case,  but 
that  the  determination  of  the  case  turns 
upon  points  discussed  later  in  the  opinion. 
It  should  be  said  here  that  appellant  also 
claims  that  he  built  the  new  wall  under 
§  2994  of  the  Code,  and  that  the  right  to 
recover  contribution  for  the  party  wall  arose 
when  the  adjoining  owners  (defendants) 
made  permanent  use  of  it.  They  claim  also 
that,  under  the  statute  and  decisions,  every 
proprietor  adjoining  a  wall  has  the  right  of 
making  it  a  wall  in  common  by  repaying 
to  the  owner  thereof  one  half  of  the  value 
of  the  part  he  wishes  to  hold  in  common, 
and  one  half  the  value  of  the  ground  upon 
which  it  is  built,  if  the  person  who  has  built 
it  has  laid  the  foundation  entirely  upon  his 
own  ground.  We  shall  hereafter  refer  to 
the  party  wall  statutes.  As  shown  in  the 
statement  of  facts  we  have  g^iven,  the  plumb- 
ing company,  appellees'  tenants,  were  the 
first  users  of  the  new  wall  reconstructed  by 
appellant  as  a  party  wall,  and  they  had  so 
used  the  old  wall  for  many  years,  and  it 
appears  without  dispute  that  the  defend- 
ants have  not  used  the  new  wall  in  any 
different  way  than  was  the  old  and  the-  new 
wall  used  by  the  plumbing  company.  There 
has  never  been  any  agreement  between  the 
owners  of  the  fee  in  regard  to  the  party 
wall  in  controversy.  The  contract  of  May 
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7,  1907,  before  referred  to,  makes  no  refer- 
ence to  the  party  wall  In  question,  so  that, 
as  before  shown,  the  only  agreement  in  re- 
gard to  this  wall  was  between  the  tenants 
of  some  of  the  owners  and  some  of  the 
owners. 

2.  Appellant  concedes  the  correctness  of 
the  first  and  second  legal  propositions  of  ap- 
pellees. The  first  of  these  propositions  is 
that  the  Iowa  Party  Wall  Statute,  title  14, 
chap.  10,  of  the  Code  (§§  2994-3003),  was 
taken  from  articles  of  the  Civil  Code  of 
Louisiana;  these  from  the  Code  Napoleon; 
that  the  constitutionality  of  the  statute  is 
sustained  by  the  courts  only  under  the  doc- 
trine of  stare  decisis,  and  as  an  extreme 
exercise  of  the  police  power  of  the  state. 
The  second  proposition  of  appellees  is  that 
party  walls  are  unknown  to  the  common 
law.  They  are  creations  either  of  contract 
or  of  statute.  Being  derogatory  of  the  com- 
mon law,  they  are  strictly  construed,  and, 
in  order  to  enforce  any  rights  thereunder, 
the  party  must  bring  himself  strictly  with- 
in the  letter  of  the  law.  That  in  the  case 
at  bar  there  is  no  special  agreement  be- 
tween the  adjoining  owners  concerning  the 
wall  on  the  line  between  them;  that  plain- 
tiff's rights,  therefore,  must  be  determined 
solely  by  our  statute  laws  applicable  to  the 
facts  established  by  the  evidence. 

In  support  of  the  second  proposition,  ap- 
pellees cite  30  eye.  775;  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  240,  242;  WTiiting  v.  Gay- 
lord,  66  Conn.  337,  50  Am.  St.  Rep.  87,  34 
Atl.  85.  Under  this  proposition  they  also 
cite  List  v.  Hornbrook,  2  W.  Va.  340.  To 
the  point  that  where  a  wall  has  been  erected 
by  the  owner  of  a  lot  upon  the  boundary 
line  between  his  and  the  adjoining  lot,  rest- 
ing partly  upon  each,  in  the  absence  of  an 
agreement  so  to  do  the  comn^on  law  im- 
poses no  obligation  upon  the  owner  of  the 
adjoining  lot  to  contribute  to  the  cost  of  its 
erection,  and,  as  sustaining  the  point,  they 
cite  Preiss  v.  Parker,  67  Ala.  600;  Orman 
V.  Day,  5  Fla.  385.  Tliey  also  cite  Wach- 
stein  V.  Christopher,  128  Ga.  229,  11  L.R.A. 
(N.S.)  917,  119  Am.  St.  Rep.  381,  57  S.  E. 
511,  as  holding  that  in  such  a  case  the 
builder  of  the  wall  may  be  ejected,  although 
only  a  few  inches  of  the  foundation  of  his 
wall  projects  upon  the  adjoining  owner's 
lot,  and  even  though  to  cut  away  this  pro- 
jection would  cause  great  damage  to  the 
builder's  property.  It  was  held  in  Hoffstot 
V.  Voight,  146  Pa.  632,  23  Atl.  351,  that  the 
right  to  enforce  contribution  to  the  cost  of 
party  walls  is  to  be  strictly  limited  to  the 
terms  of  the  statute. 

3.  We  shall  now  take  up  the  proposition 
which  seems  to  us  to  be  controlling  and 
decisive  of  the  case.  Appellees  contend  that 
the  new  wall  was  erected  under  §  2999  of 
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the  Code,  and  not  under  other  sections  of 
the  Party  Wall  Statute,  as  contended  by 
appellant.  Defendants  claim  that,  the  wall 
having  been  erected  under  §  2999,  plaintiff 
was  bound  to  bear  the  expense  thereof,  and, 
the  defendants  having  utilized  no  more  of 
the  new  wall  than  the  space  occupied  by 
their  old  wall,  they  cannot  be  forced  to  con- 
tribute to  the  cost  of  the  new  wall.  We 
think,  under  the  record,  this  must  be  so,  at 
least  so  long  as  defendants  do  not  use  more 
of  the  new  wall  or  in  a  different  way  than 
they  or  their  tenants  used  the  old  wall  and 
the  new  wall  for  a  time  after  its  construc- 
tion. It  would  seem  that  under  our  Party 
Wall  Statute  there  are  three  cases  in  which 
walls  dividing  adjoining  lots  may  be  made 
walls  in  common.  First,  under  §§  2994, 
2995,  and  2997.  We  shall  not  take  the  space 
to  quote  these  at  this  point.  These  sections, 
or  at  lea^t  the  first  one,  applies  only  where 
t\N'o  adjoining  building  lots  are  vacant  and 
unoccupied.  Section  2995  authorizes  the 
owner  of  the  adjoining  lot  to  pay  one  half 
the  cost  of  the  wall  at  the  time  of  its  con- 
struction, and  thus  make  it  a  wall  in  com- 
mon, but  may  not  be  required  to  pay  until 
buch  time  as  he  actually  makes  use  of  it. 
Section  2997  provides  for  the  repairing  and 
rebuilding  of  walls  in  common  at  the  ex- 
pense of  all  who  have  a  right  to  them  and 
in  proportion  to  the  interests  of  each  there- 
in. It  will  be  remembered  that  in  the  in- 
stant case  the  plaintiff  took  it  upon  himself 
to  destroy  the  old  wall  and  replace  it  with 
a  new  one  at  his  own  expense,  and  to  carry 
out  his  own  purposes,  and  under  arrange- 
ment with  the  tenants  occupying  defendants' 
lot. 

Another  way  to  make  a  dividing  wall  a 
party  wall  is  under  §  3000  of  the  statute, 
which  reads  as  follows:  'Taying  for  share 
of  adjoining  wall. — Every  proprietor  joining 
a  wall  has  the  right  of  making  it  a  wall  in 
common,  in  whole  or  in  part,  by  repaying  to 
the  owner  thereof  one  half  of  its  value,  or 
one  half  of  the  part  which  he  wishes  to  hold 
in  common,  and  one  half  of  the  value  of  the 
ground  on  which  it  is  built,  if  the  person 
who  has  built  it  has  laid  the  foundation  en- 
tirely upon  his  own  ground." 

It  is  contended  by  appellees  that  this  sec- 
tion applies  only  to  cases  where  the  owner 
of  a  lot  lias  already  built  a  wall  on  or  near 
his  lot  line,  and  the  adjoining  lot  is  vacant 
and  unimproved;  and  they  cite  Cornell  v. 
Bickley,  85  Iowa,  219,  52  K.  W.  192.  How- 
ever this  may  be,  this  section  does  provide 
that  the  proprietor  of  the  lot  joining  the 
wall  may  make  the  wall  a  wall  in  common 
by  paying  one  half  of  the  value  of  the  part 
of  it  which  he  wishes  to  hold  in  common,  in 
case  the  person  who  has  built  has  laid  the 
foundation  entirely  upon  his  own  ground. ' 
L.R.A.1917B. 


In  such  case  the  adjoining  proprietor  'lias 
the  right  of  making  it  a  wall  in  common,  in 
whole  or  in  part,  by  repaying  to  the  owner 
thereof  one  half  of  its  value,  or  one  half  of 
the  part  which  he  wishes  to  hold  in  oommoa, 
and  one  half  of  the  value  of  the  ground  on 
which  it  is  built."  This  section  might  have 
been  of  some  avail  to  plaintiff  if  there  had 
been  no  wall  on  the  line  between  him  and 
his  neighbor  at  the  time  he  built  this  wall, 
and  under  the  circumstances  under  which 
the  old  wall  was  built,  and  if  plaintiff  had 
laid  the  foundation  of  the  west  wall  of  his 
building  entirely  upon  his  own  ground.  But 
as  shown,  neither  of  these  conditions  existed. 
As  already  stated,  plaintiff  removed  the  old 
wall  and  replaced  it  with  the  new  one  be- 
cause the  old  wall  was  not  sufficient  to  sup- 
port the  new  building,  and  because  he  want- 
ed a  three-story  wall  instead  of  the  old 
two-story  wall  with  no  basement  wall  under 
it. 

A  third  method  of  creating  a  party  wall  is 
under  §  2999,  which  reads:  ''Height  of 
wall — rebuilding. — Every  coproprietor  may 
increase  the  height  of  a  wall  in  common  at 
his  sole  expense,  and  he  shall  repair  and 
keep  in  repair  that  part  of  the  same  above 
the  part  held  in  common.  If  the  wall  so 
held  in  common  cannot  support  the  wall  to 
be  raised  upon  it,  one  who  wishes  to  have 
it  made  higher  must  rebuild  it  anew  and  at 
his  own  expense,  and  the  additional  thick- 
ness of  the  wall  must  be  placed  entirely  on 
his  own  land.  The  person  who  did  not  con- 
tribute to  the  heightening  of  a  wall  held  in 
common  may  cause  the  raised  part  to  be- 
come common  by  paying  one  half  of  the  ap- 
praised value  of  raising  it,  and  half  the 
value  of  the  ground  occupied  by  the  addi- 
tional thickness  thereof,  if  any  ground  was 
so  occupied.'* 

There  is  no  way  under  our  statute  in 
which  a  wall  in  common  can  be  created  and 
a  neighbor  coerced  to  contribute  to  its  cost, 
except  some  of  the  methods  prescribed  by 
these  statutes.  It  is  contended  by  appellees, 
and  we  think  their  contention  must  be  sus- 
tained, that  §  2999  applies  to  the  situa- 
tion here  presented,  and  that  plaintiff  was 
proceeding  under  that  section.  As  already 
shown,  there  was  a  wall  in  common,  or  par- 
ty wall,  before  plaintiff  built  his  new  wall. 
This  section  applies  where  there  is  already 
in  existence  a  wall  in  common  between  pro- 
prietors of  adjoining  lots,  and  one  of  these 
proprietors  desires  to  heighten,  strengthen, 
or  rebuild.  The  section  provides  that,  if 
the  wall  so  held  in  common  cannot  support 
the  wall  to  be  raised  upon  it,  one  who  wishes 
it  made  higher  must  rebuild  it  anew  and  at 
his  own  expense.  If  he  makes  the  wall 
thicker,  the  additional  thickness  must  be 
placed  entirely  upon  his  own  ground.     The 
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adjoining  owner  may  cause  the  raised  part 
to  become  common  by  paying  one  half  the 
appraised  value  of  raising  it  and  one  half 
the  value  of  the  ground  occupied  by  the 
additional  thickness^  if  any  groimd  was  so 
occupied.  The  plaintiff  did  remove  the  wall 
in  common  which  had  before  existed  and  re- 
built it  anew  at  hie  own  expense,  building 
it  one  stoiy  deeper  and  one  story  higher.  It 
is  undisputed  that  defendants  had  not  used 
any  portion  of  this  rebuilt  wall  beyond  the 
dimensions  of  their  old  wall  and  in  no 
different  way.  Should  they  make  use  of 
plaintiff's  new  wall  in  a  different  manner, 
the  circumstances  might  be  such  as  to  create 
a  liability  for  contribution  on  their  part. 
But  this  we  do  not  now  determine.  But 
this  seems  to  be  clear,  that  there  is  no  provi- 
sion of  the  statute  which  compels  them  to 
pay  before  such  time.  We  think  the  fact 
that  the  center  of  the  old  party  wall  did  not 
coincide  for  its  entire  length  with  the  divid- 
ing line  established  by  the  agreement  of  May 
7,  1D07,  and  that  towards  its  north  end  it 
encroached  upon  plaintiff's  lot  several  inch- 
es, did  not  (diange  its  character  as  a  party 
wall.  It  has  been  held  that  party  walls 
do  not  necessarily  have  to  be  located  exact- 
ly upon  the  true  dividing  line,  provided 
they  are  used  for  party  wall  purposes. 
Molony  v.  Dixon,  65  Iowa,  336,  54  Am. 
Rep.  1,  21  N.  W.  488;  Zugenbuhler  v.  Gil- 
liam, 3  Iowa,  391.  We  said  in  Howell  v. 
Goss,  128  Iowa,  569-574,  105  N.  W.  63: 
''Defendant  Goss  had  the  right  to  increase 
the  height  of  the  wall  a^  his  own  expense, 
and  in  so  doing  had  the  right  to  rebuild 
the  old  party  wall  anew  and  at  his  own 
expense.  So  long  as  his  neighbor  used  no 
more  of  the  reconstructed  wall  than  he  did 
of  the  old  one,  he  was  under  no  obligation 
to  contribute  to  the  expenses  of  the  im- 
provement. But  the  statute  says  that, 
when  he  wishes  the  raised  part  to  become 
a  wall  in  common,  he  must  pay  one  half 
the  appraised  value  of  raising  it,  and  one 
half  the  value  of  the  ground  occupied  by 
the  additional  thickness  of  the  wall.  This 
statute  evidently  contemplates  the  rebuild- 
ing of  an  old  wall,  as  part  of  the  expense 
of  raising  it,  which  must  be  paid  for  in  the 
first  instance  by  the  party  making  the  im- 
provement; and  so  long  as  his  neighbor 
uses  no  more  of  the  new  wall  than  he  did 
the  old,  he  is  under  no  obligation  to  con- 
tribute anything.  But  as  soon  as  he  desires 
to  advantage  himself  of  the  new  wall  by 
carrying  his  building  further  up,  he  must 
pay  his  proportion  of  Hhe  appraised  value 
of  raising  it.'  This,  as  we  have  seen,  in- 
cludes in  this  case  the  expense  of  rebuild- 
ing the  old  wall  of  sufficient  thickness  and 
strength  to  carry  the  added  height.  This 
construction  fulfils  the  letter  of  the  statute 
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and  comports  with  its  spirit.  It  is  fair 
and  equitable  to  all  parties  and  is  in  line 
with  the  objects  and  purposes  of  the  act." 

We  think  the  fact  that  the  insertion  of 
joists  in  the  new  wall  In  substantially  the. 
same  way  as  they  were  inserted  in  the  old 
wall  does  not  make  defendants  liable  for 
contribution.  As  bearing  upon  this  points 
see  Shaw  v.  Hitchcock,  119  Mass.  254;  Fox 
V.  Mission  Free  School,  120  Mo.  349,  25 
S.  W.  172.  These  cases  arose  under  a  con- 
tract between  adjoining  owners,  and  not 
under  a  statute,  but  the  provisions  of  the 
contracts  gave  substantially  the  same  right 
which  our  party  wall  statute  gives  to  ad- 
joining owners.  For  these  reasons  it  is 
our  ooDclusion  that  plaintiff  has  not  shown 
himself  entitled  to  recover.  Other  ques- 
tions are  argued,  but,  because  the  point  last 
msntioned  is  decisive  of  the  case,  we  ought 
not  to  prolong  the  opinion  to  discuss  at 
any  length  the  other  questions. 

4.  We  shall  notice  in  a  brief  manner 
only,  some  of  the  other  points.  One  is 
that  the  plumbing  company  was  the  first 
person  who  used  the  new  wall  erected  by 
plaintiff  as  a  wall  in  common,  and  that 
this  is  so  whether  the  plumbing  company 
was  the  owner  of  the  building  No.  716,  or 
was  only  the  holder  of  it  as  lessee  of  the 
defendants;  and*  being  the  first  user,  it, 
and  it  alone,  if  anyone,  became  liable  for 
contribution  to  the  plaintiff.  This  conten- 
tion of  appellees  is  presented  subject  to 
the  proposition  discussed  in  the  preceding 
paragraph  of  the  opinion.  The  argument 
is  that  there  is  no  provision  in  the  statute 
which  makes  any  person  liable  for  contri- 
butions to  a  party  wall  prior  to  the  time 
he  uses  it;  and  that,  under  the  circum- 
stances here  shown,  according  to  the  hold- 
ings of  this  court,  the  one  half  of  a  divid- 
ing wall,  not  exceeding  18  inches  in 
thickness  above  the  cellar,  which  rests  up- 
on adjoining  lot,  is  not  an  encumbrance 
upon  the  adjoining  lot.  Neither  is  the  duty 
to  contribute  to  the  cost  of  such  a  wall  a 
lien  or  charge  upon  the  adjoining  lot. 
However,  it  is  something  which  '^runs  with 
the  land,"  and  becomes  a  personal  liability 
of  the  first  person  who  uses  the  wall,  in  a 
substantial,  permanent  way,  as  a  wall  of 
an  adjacent  building.  Thomson  v.  Curtis, 
28  Iowa,  229:  Bertram  v.  Curtis,  31  Iowa, 
46;  Beggs  v.  DuUng,  102  Iowa,  13,  70  N.  W. 
732;  Capital  City  Invest.  Co.  v.  Burnham, 
143  Iowa,  147,  121  N.  W.  708. 

The  liability  to  contribute  to  the  cost  of 
a  party  wall  becomes  enforceable  against 
and  is  a  personal  liability  of  the  first 
person  who  uses  the  wall,  whether  he  be 
the  original  eoproprietor  of  the  adjoining 
lot  or  his  grantee.  But  where  the  adjoin- 
ing lot  is  held  by  a  lessee  of  the  original 
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owner  or  his  grantee,  who  is  the  first  per- 
son who  uses  the  wall,  there  is  no  liability 
on  the  part  of  the  lessor,  who  has  made  no 
use  of  it,  either  to  pay  to  the  one  who 
erected  the  wall,  or  to  reimburse  his  lessee, 
who  first  availed  himself  of  it.  The  lessee, 
and  he  alone,  is  liable.  Percival  v.  Colon- 
ial Invest.  Co.  140  Iowa,  276,  24  L.RJ^. 
(N.S.)  293,  115  N.  W.  941,  and  they  sug- 
gest: "Supposing  the  lessee  of  a  long-time 
lease  of  a  vacant  city  lot,  on  the  side  lines 
of  which  great  party  walls  have  already 
been  erected,  constructs  a  building  on  his 
lot,  using  his  neighbors'  walls  in  its  con- 
struction; can  anyone  be  found  to  say  that 
his  lessor  must  pay  for  the  walls?  The 
neighbors  might  by  injunction  prevent  the 
lessee  from  building  into  their  walls  until 
payment  has  been  made  or  secured  (Code, 
§  3002,  and  Crapo  v.  Cameron,  61  Iowa, 
447,  16  N.  W.  623) ;  but  if  once  they  per- 
mitted such  a  proceeding  without  payment 
or  the  giving  of  security,  their  only  remedy 
would  be  a  suit  at  law  against  the  man 
who  utilized  their  walls,  and  made  them  de 
facto  walls  in  common.  But  we  Inquire 
by  what  principle,  law,  or  authority  could 
liability  therefor  be  cast  upon  the  land- 
lord?" 

We  are  inclined  to  this  view,  but  deem  it 
unnecoftsary  to  determine  this  point.  We 
mav  observe  here  that  while  the  old  wall 
which  was  removed  by  plaintiff  was  in  a 
sense  permanent  and  the  new  wall  is  so, 
the  use  of  the  new  wall  by  defendants'  ten- 
ants for  a  time  was  not  more  or  different 
than  their  use  of  the  old  wall,  nor  is  de- 
fendants' use  thereof  more  or  different  than 
was  that  of  their  tenants.  It  will  be  re- 
membered that  there  is  no  basement  under 
defendants'  building  on  No.  716,  and  their 
building  is  an  old  one.     They  may,  some 


time  in.  the  future,  desire  to  build  a  new 
building  with  a  basement.  When  that  time 
comes,  and  if  defendants  should  make  dif- 
ferent use  of  the  wall  in  question, -a  ques- 
tion may  arise  which  manifestly  ought  not 
to  be  now  determined. 

We  may  add,  too,  that  it  ia  clear  that 
up  to  the  time  the  plumbing  company's 
lease  expired  there  was  no  liability  to 
plaintiff  from  defendants  for  contribution. 
Suppose  a  lease  of  the  plumbing  company 
had  run  ten  years  longer,  or  say  until  1920; 
it  is  clear  that  there  would  be  no  liability 
for  contribution  to  plaintiff  by  defendants 
until  then.  So  that,  under  the  record  in 
this  case,  the  fact  that  the  lease  of  the 
plumbing  company  expired  in  1910  and 
they  then  vacated  the  building  doea  not 
alter  the  situation. 

6.  It  is  also  contended  by  appellees  that 
all  liability  for  contribution  for  that  por- 
tion of  the  wall  built  by  plaintiff  and  now 
used  by  defendants  as  their  weat  wall,  if 
any  there  was,  was  adjusted,  settled,  and 
discharged  by  the  written  contract  of  July 
12,  1909,  between  plaintiff  and  defendants' 
lessee,  the  plumbing  company,  which  con- 
tract was  thereafter  fully  executed  and  per- 
formed, and  that  plaintiff  is  not  entitled  to 
be  paid  twice  for  the  same  thing.  This  in- 
volves a  construction  of  that  contract,  and 
we  do  not  feel  warranted  in  consuming 
further  time  to  discuss  that  proposition, 
because  other  points  already  decided  deter- 
mine the  case,  an^  this  is  true  as  to  some 
other  points  argued.  It  is  our  conclusion 
that  the  judgment  of  the  District  Court  is 
right,  and  it  is  ther^ore  affirmed. 


Erans,  Oh.  J.,  and 
er,  JJ.,  concur.     . 


Beemer  and  Wear* 


Annotatiaii — ^Utilization  of  party  wall  by  letsee  as  aflFecting  lessor's  duty 

to  contribute  to  oost  thereof* 


For  liability  of  landlord  where  a  ten- 
ant's property  is  damaged  througti  inter- 
ference with  party  wall  of  adjoining 
owner  under  agreement  with  landlord, 
see  the  note  to  Di  Palma  v.  Weinman, 
24  L.R.A.(N.S.)  423. 

It  will  be  seen  that  it  is  the  theory  of 
the  Iowa  court  that,  tinder  the  Party 
Wall  Statute,  the  utilization  of  a  party 
wall  by  a  lessee  does  not  obligate  his 
lessor  to  contribute  to  the  cost  thereof, 
and,  further,  that  if,  after  the  lessee  va- 
cates, the  lessor  makes  only  the  same 
use  of  the  wall  that  the  lessee  made,  he 
is  not  liable  to  contribute,  as  it  is  only 
the  first  user  that  is  liable  to  contribute. 

In  Percival  v.  Colonial  Inyest.  Co. 
L.R.A.1917B. 


(1908)  140  Iowa,  275,  24  L.It.A.(N.S.) 
294,  115  N.  W.  941,  it  was  held,  under 
this  statute,  that  the  lessee  of  property, 
the  owner  of  which  is  entitled  to  the 
use  of  the  party  wall  by  contributing  to 
the  oost  thereof,  cannot,  under  a  cove- 
nant for  quiet  enjoyment,  hold  his  lessor 
liable  for  the  amount  which  he  contrib- 
utes to  the  oost  of  the  wall.  The  theory 
of  this  decision  is  that  the  lessee  is  in 
the  position  of  a  grantee,  and  that  the 
wall  is  not  an  encumbrance  for  which  a 
grantor  would  be  liable  under  the 
covenants  in  a  deed,  the  court  dis- 
tinguishing cases  arising  under  agree- 
ments, and  not  under  the  statute. 
The  problem  is  not  an  easy  one.    It 
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may,  for  example,  be  urged,  particular- 
ly in  oasee  of  walls  built  under  agree- 
ment, and  not  under  statute,  that,  8o  far 
as  his  neighbor  is  eoncemed,  the  lessor  is 
supposed  to  have  the  benefit  of  the  in- 
creased rent,  and  therefore  should  bear 
the  expense;  and  that  the  neighbor 
ought  not  to  be  affected  by  the  particu- 
lar contracts  of  lease.  Further,  if  only 
the  first  user  is  liable,  the  lessor  might 
arrange  with  an  impecunious  lessee  to 
build  and  vacate,  leaving  the  lessor  to  use 
the  waU  without  cost. 

In  Louisiana,  from  which  state  the 
Iowa  statute  was  derived,  the  court  seems 
to  think  the  landlord  the  proper  contrib- 
utor. Thus,  in  Auch  v.  Labouisse  (1868) 
20  La.  Ann.  553,  where  the  landlord  was 
sued  under  the  Louisiana  statute  for  one 
half  the  value  of  a  partition  wall,  he  was 
not  allowed  to  call  his  lessees  in  war- 
ranty. The  court  said:  "There  is 
nothing  in  the  contract  of  lease  which 
makes  the  lessees  responsible  for  this 
wall.  It  was  standing  when  they  leased 
the  premises,  and  whether  used  by  the 
express  authority  of  the  defendants  or 
not,  the  latter  knew  that  it  was  used,  as 
shown,  and  did  not  object.  By  the  con- 
tract of  lease  all  the  improvements  made 
by  the  lessors  are  to  belong,  without 
compensation,  to  the  lessors,  at  its  term- 
ination. We  think  the  right  to  the  use 
of  the  wall  passed  with  the  property,  as 
it  was  not  excluded  by  the  contract." 

In  the  case  of  a  wall  built  under  con- 
tract, the  lessor  was  held  responsible. 

Thus,  one  liable,  by  reason  of  a  con- 
tract (by  her  predecessor),  to  pay  one 
half  the  value  of  a  party  wall  whenever 


ute  to  the  cost  of  the  wall  on  its  use  by 
her  grantee,  who  was  not  liable.) 

Statute,  Geo.  III. 

Reference  should  be  made  in  this  con- 
nection to  the  Statute  14  Geo.  III.  chap. 
78,  §  41,  which  endeavored  to  deal  with 
the  matter  by  holding  the  owner  of  the 
"improved  rent"  liable  to  contribute. 
Thus  it  enacted:  "That  the  person  or 
persons  at  whose  expense  any  party 
wall  or  party  arch  shall  be  built  agree- 
ably to  the  directions  of  this  act  shall 
be  reimbursed  by  the  owner  or  owners 
who  shall  be  entitled  to  the  improved 
rent  of  the  adjoining  building  or  ground, 
and  who  shall,  at  any  time,  makb  use  of 
such  party  wall  or  party  arch,  a  part  of 
the  expense  of  building  the  same,  in  the 
proportion  after  mentioned ;"  and  on  no- 
tice "it  shall  be  lawful  for  the  tenant  or 
occupier  of  such  adjoining  building  or 
ground  to  pay  one  moiety,  or  such  pro- 
portional part,  as  aforesaid,  to  such  first 
builder  or  builders  for  the  same,"  etc., 
"and  to  deduct  the  same  out  of  the  rent 
which  shall  beeome  due  from  him  or  her 
to  such  owner  or  owners,  under  whom  he 
or  she  holds  the  same  respectively,  until 
he  or  she  shall  be  reimbursed  the  same." 

Considerable  litigation  arose  under 
this  statute  as  to  who  was  the  owner  of 
an  improved  rent.  In  Sangster  v.  Birk- 
head  (1798)  1  Bos.  &  P.  304,  126  £ng. 
Reprint,  918,  Eyre,  Ch.  J.,  said:  "I 
dare  say  that  the  leading  object  of  the 
legislature  was  to  make  the  owner  of  the 
improved  rent  liable,  as  opposed  to  the 
ground  landlord.  Bat  though  that  may 
have  been  the  leading  object,  yet  the  ex- 
pressions of  the  act  being  such  as  they 


the  same,"  uses  the  wall  when  her  less- 
ees use  it  with  her  consent.  Pillsbury  v. 
Morris  (1893)  64  Minn.  492,  66  N.  W. 
170,  where  the  court  said:  "Her  lessees 
are  in  possession  under  her,  and  she  is 
bound  to  protect  them.  The  wall  is  em- 
braced in  their  lease,  which  contains 
no  covenant  releasing  her  or  binding 
them  in  respect  to  the  obligations 
of  the  contract.  She  is,  by  her  tenant, 
enjoying  the  possession  of  the  wall  and 
the  rents  accruing  therefrom.  Scott  v. 
McMillan  (1888)  16  N.  Y.  S.  R.  795,  4 
N.  Y.  Supp.  435  (City  Ct.  N.  Y.).  This 
was  a  sufficient  'user'  of  the  wall,  within 
the  contract." 

(In  Scott  V.  McMillan,  cited  in  the 
last  case,  it  was  held  that  one  who  en- 
tered into  a  contract  that  she  or  her 
legal  representative  might  use  a  party 
wall,  to  be  erected,  on  paying  one  half 
the  cost  thereof,  and  who  afterward 
granted  the  land,  was  liable  to  contrib- 
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the  contractor  or  his  assign^  "shall  use   are,  we  must  deal  with  them  as  well  as 


we  can,  and  find  an  owner  of  the  im- 
proved rent  in  all  cases,  though  there 
should  be  no  ground  rent  reserved. 
.  .  .  I  think  that  it  was  intended  by 
the  legislature  that  the  tenant  should 
pay  a  moiety  of  the  expense  to  the  per- 
son building  the  wall,  and  reimburse 
himself  by  deducting  the  amount  out  of 
the  rent  of  his  immediate  landlord,  leav- 
ing it  to  him  to  make  his  claim  on  such 
other  persons  as  he  may  think  liable." 
As  illustrating'  various  questions 
under  the  same  statute,  reference  may 
be  made  to  Lambe  v.  Hemans  (1819)  2 
Bam.  &  Aid.  467, 106  Bng.  Reprint,  437; 
Southall  V.  Leadbetter  (1789)  3  T.  R. 
458,  100  Eng.  Reprint,  676;  Peck  v. 
Wood  (1793)  6  T.  R.  130,  101  Eng.  Re- 
print, 75;  Moore  v.  Clark  (1813)  5 
Taunt.  90, 128  Eng.  Reprint,  620 ;  Taylor 
V.  Reed  (1875)  6  Taunt.  249;  128  Eng. 
Reprint,  620;  Beardmore  v.  Fox  (1799)  8 
T.  R.  214,  101  Eng.  Reprint,  1352. 
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Miscellaneous. 

If  a  tenant  uses  a  party  wall,  not 
under  the  agreement  between  the  neigh- 
bor and  the  landlord,  but  under  a  new 
and  special  agreement,  he  will  not  be  lia- 
ble to  his  landlord  for  the  value  of  the 
wall  used,  although  the  latter  has,  on 
demand,  paid  it  to  the  neighbor.  Smith 
V.  Kennard  (1898)  54  Neb,  523,  74  N. 
W.  859. 

Under  the  Pennsylvania  statute  pro- 
viding that  "the  first  builder  shall  be 
reimbursed  one  moiety  of  the  charge  of 
such  party  wall  or  for  so  much  thereof 


as  the  next  builder  shall  have  occasion 
to  make  use  of  before  such  next  builder 
shall  anyways  use  or  break  into  the  said 
wall,''  it  is  sufficient  to  aver,  as  to  use, 
the  ownership  of  the  premises  upon 
which  the  party  wall  was  built,  that  the 
defendant  was  the  owner  or  lessee  of  the 
adjoining  premises,  and  that  he  was  the 
next  builder,  having  erected  and  built 
a  messuage  upon  the  adjoining  premises, 
and  having  made  use  of  the  plaintiffs 
party  wall  therefor.  Fidelity  Ins.  Co.  v. 
Hafner  (1897)  6  Pa.  Super.  Ct.  48. 

S.  B.  B. 
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<  In  Banc. ) 

STATE  OF  WASHINGTON,  Respt., 

v. 

ALVIN  HEMRICH,  Appt. 
(—  Wash.  — ,  161  Pac.  79.) 

Statnte  —  constrnction  —  liberality. 

1.  Tlie  rule  that  penal  statutes  must  be 
strictly  construed  does  not  apply  to  &  stat- 
ute prohibiting  the  sale  of  intoxicating  li- 
quors which  declares  that  it  is  to  be  liber- 
ally construed. 

For  other  cases,  see  Statutes,  11,  h,  in  Dig, 
1-52  A'.  8. 

Intoxicating     liquors  —  prohibition     of 
sale  of  nonintoxicating  ones. 

2.  The  sale  of  nonintoxicating  liquors 
may  be  prohibited  when  necessary  to  aid 
the  prohibition  of  the  sale  of  intoxicating 
ones. 

For  other  oases,  see  Intoxicating  Liquors, 
I,  o,  1,  in  Dig.  1-52  y.  8. 

Same  —  llqnor  —  Intoxicating. 

3.  Prohibition  of  the  sale  of  liquor  is  not 
limited  to  intoxicating  liquors. 

For  other  cases,  see  Intoa^icating  Liquors, 
III.  a,  in  Dig,  1-52  N.  8, 

Statutes  —  construction  —  limitation  — 
cjusdem  generis. 

4.  The  statutory  prohibition  of  the  sale 
of  certain  specified  liquors  is  not  limited  to 
those  that  are  intoxicating,  by  the  addition 
of  a  clause,  "and  every  other  liquor  con- 
taining intoxicating  properties." 

For  other  cases,  see  Intoofioating  Liquors, 
in,  a,  in  Dig,  1-52  A'.  8. 

Intoxicating  liquor  —  malt  —  nonintoxi- 
cating properties. 

5.  Prohibition  of  the  sale  of  malt  liquor 
does  not  include  liquor  produced  from  malt, 
but  having  no  alcohol  or  intoxicating  prop- 
erties. 

For  other  cases,  see  Intoxicating  lAquors, 
III.  a,  in  Dig.  1-52  N.  8. 

(November  22,  1916.) 

■-  — I  -  _— r      |-       I  — — I    f     iM 

Note.  —  As    to    whether    statutes    forbid- 
ding the  sale  of  a  certain  class  or  classes 
of  liquor  include  nonintoxicating  liquor,  see 
annotation  following  this  case,  post,  974. 
luR.A.1917B. 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
convicting  him  of  violating  the  prohibition 
law.    Rtversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McClure  &  McClnre  and 
Greene,  Henry,  &  Hcmricli,  for  appel- 
lant: 

The  term  *'malt  liquor"  is  restricted  to 
liquids  containing  alcohol,  and  hence  hav- 
ing intoxicating  properties,  which  are  capa- 
ble of  being  used  as  a  beverage. 

The  law  is  a  penal  law,  and  as  such  must 
be  strictly  construed. 

36  Cyc.  1385-1187;  2  Lewis's  Sutherland, 
Stat.  Constr.  2d  ed.  §  531;  State  ex  rel. 
Spriggs  V.  Robinson,  253  Mo.  271,  161  S. 
W.  1169;  Ex  parte  De  Vore,  18  N.  M.  246, 
136  Pac.  47;  F.  W.  Brockman  Commission 
Co.  V.  Western  U.  Teleg.  Co.  180  Mo.  App. 
626,  163  S.  VV.  920;  SUte  v.  Read,  162  Iowa, 
672,  144  N.  W.  310;  Anderson  v.  Fant,  96 
S.  C.  5,  79  S.  E.  641 ;  State  v.  Coolidge,  72 
Wash.  42,  129  Pac.  1088;  McCarty  v.  State, 
1  Wash.  377,  22  Am.  St.  Rep.  152,  26  Pac. 
299;  McCord  v.  State,  2  Okla.  Crim.  Rep. 
214,  101  Pac.  280;  State  ex  rel.  Moose  v. 
Frank,  114  Ark.  47,  52  L.R.A.(K.S.)  1149,, 
169  S.  W.  333,  Ann.  Cas.  191 6D,  983. 

The  word  "liquor"  means  an  alcoholic  li- 
quor. 

Black,  Intoxicating  Liquors,  §  7;  Joyce, 
Intoxicating  Liquors,  §  2;  Smith  v.  State, 
17  Ga.  App.  118,  86  S.  E.  283;  Kinnanne 
V.  State,  106  Ark.  337,  15S  S,  W.  264;  Ex 
parte  Flake,  67  Tex.  Crim.  Rep.  216,  149  S. 
W.  146. 

The  term  "malt  liquor"  means  a  malted 
liquor  containing  alcohoK 

State  V.  Maroun,  128  La.  829,  55  So.  472 ; 
Shrevcport  v.  Smithj  130  La.  126,  57  So. 
652;  Howard  v.  Acme  Brewing  Co.  143  Ga. 
1,  83  S.  E.  1006;  Roberts  v.  State,  4  Ga. 
App.  207,  60  S.  E.  1082 ;  Carroll  v.  Wright^ 
131  Ga.  728,  63  S.  E.  261;  People  v.  Strick- 
ler,  25  Gal.  App.  60,  142  Pac.  1121 ;  Figueroa 
V.   State,   71   Tex.   Crim.  Rep.   371,   159   S. 
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^le.  i:iS8;  Caiiian  V.  State,  71  Tex.  Cria, 
Rep,  416,  lo9'S.  W.  1186. 

Hie  wdrd'^ther"  in  the  tjlatree,  "and'««^ery 
other  tiqiMT  -or  liquid  containing  into'Kicat- 
ing  properties,"  ties  together  tiie  two 
clauses,  :and  limits  their  tapplication  to  such 
liquors  or  liquids  as  contain  rn4x>xicating 
propofties. 

Bowling  Green  v.  M«Mullen,  134  Ky.  742, 
26  1^R.A.<N.S.)  895,  12«  S.  W.  823;  Cora. 
V.  Louisville  &  N.  R.  Co.  140  Ky.  21,  130  S. 
W.  798;  Howard  v,  A«me  Brewing  Co.  143 
Ga.  1,  83  S.  E,  1096;  People  v.  Strickler, 
26  Cal.  App.  60,  142  Pac.  1121;  State  v. 
Louisville  &  N.  R.  Co.  97  Miss.  35,  51  So. 
918,  53  So.  454,  Ann.  Cas.  1912C,  1150; 
State  V.  Fargo  Bottling  Works,  19  N.  D. 
306,  26  L.R.A.(NJS.)  872,  124  N.  W.  387. 

If  the  term  "malt  liquor"  may  be  thought 
broad  enough  to  include  a  liquid  which  con- 
tains no  alcohol  and  has  no  intoxicating 
properties,  then  an  ambiguity  arises  as  to 
the  meaning  of  th«  statute,  and  it  becomes 
the  duty  of  the  court  to  ascertain  what 
was  the  intention  of  the  lawmakers,  and  to 
construe  the  law  recording  to  its  true  mean- 
ing. 

36  Cyc.  1102;  State  ex  rel.  Abel  v.  Eggers, 
36  Nev.  372,  136  Pac.  100;  National  Surety 
Co.  V.  Schafer,  57  Colo.  56,  140  Pac.  199; 
State  ex  rel.  Rippee  v.  Forest,  177  Mo.  App. 
245,  162  S.  W.  706;  Re  Meyer,  209  N.  Y.  386, 
L.R.A.1915C,  615,  103  N.  E.  713,  Ann.  Cas. 
1915A,  263;  Hoyne  v.  Danisch,  264  III.  467, 
106  N.  E.  341;  Clough  v.*  Boston  k  M.  R. 
Co.  77  N.  H.  222,  90  Atl.  863,  Ann.  Cas. 
1015B,  1195;  Hazzard  v.  Gallucci,  89  Conn. 
196,  98  Atl.  230;  St.  Louis  v.  Christian 
JBroa.  College,  257  Mo.  541,  165  S.  W.  1057; 
Krofme  v.  Halbert,  263  111.  172,  104  N.  E. 
1066;  Forrest  v.  Roper  Furniture  Co.  267 
IlL  331,  108  N.  E.  328;  Drew  v.  White 
Plains^  157  App.  Div.  304,  142  N.  Y.  Supp. 
577;  People  ▼.  Merrill,  24  Cal.  App.  206, 
140  Pac.  1075;  Dietz  v.  Big  Muddy  Coal  & 
L  Co.  263  111.  480,  105  N.  E.  289,  5  N.  C. 
C.  A.  419;  State  v.  Rend,  162  Iowa,  572,  144 
N.  W.  310;  Hughes  v.  Indiana  Union  Trac- 
tion Co.  67  Ind.  App.  202,  105  N.  E.  537; 
Burns  v.  Bay  State  Street  R.  Co.  77  N.  H. 
112,  88  Atl.  710;  Church  of  the  Holy  Trinity 
V.  United  States,  143  U.  S.  457,  36  L.  cd. 
226,  12  Sup.  Ct.  Rep.  511;  Austin  v.  State, 
22  Ind.  App.  220,  53  N.  E.  481;  Ex  parte 
Peede,  —  Tex.  Crim.  Rep.  — ,  170  S.  W. 
740;  State  ox  rel.  Winnett  v.  Omaha  &  C. 
B.  Street  R.  Co.  96  Neb.  725,  148  N.  W. 
046;  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  552, 
Fed.  Cas.  No.  6,546;  United  States  v.  Tith- 
ing Yard,  9  Utah,  273,  34  Pac.  55;  Wadfl- 
Avorth  V.  Boysen,  78  C.  C.  A.  437,  148  Fed. 
771 ;  American  Net  &  Twine  Co-  v.  Worth- 
ington,  141  U.  S.  468,  35  L.  cd.  821,  12  Sup. 
Ct.  Rep.  55;  Mosle  v.  Bidddl,  65  C.  C.  A. 
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533,  130  Fed.  334;  People  ex  rel.  Cohen  v. 
Butler,  125  App.  Div.  384,  109  N.  Y.  Supp. 
900;  Ross  v.  Erickson  Constr.  Co.*  89  Washr' 
634,  L.R.A.1916F,  319,  155  Pac.  153:  Hunt- 
worth  V.  Tanner,  87  Wash.  670,  152  Pac, 
523;  Tolliver  v.  Blizzard,  143  Ky.  773,  34 
L.R.A.(N.S.)  890,  137  S.  W.  509 /intoxicat- 
ing-Liquor  Cases,  25  Kan.  751,  37  Am.  Rep. 
284;  Elder  v.  State,  162  Ala.  41,  50  So.  373. 

Messrs.  Alfred   H.  Lundin,   Frank  P. 
Helsell,    and   Walter   F.    Meier,    for   re-, 
spondent :  '\ 

The  term  "malt  liquor"  means  a  "malt 
beverage"  produced  from  malted  grain, 
without  reference  to  whether  the  beverage 
contains  alcohol,  and  without  regard  ta 
whether  it  is  intoxicating  in  fact  or  not. 

Purity  Extract  &  Tonic  Co.  v.  Lynch,  100 
Miss.  650,  56  So.  316;  Fuller  v.  Jackson,. 
97  Miss.  237,  30  L.R.A.(N.S.)  1078,  52  So. 
873;  Re  Lockman,  18  Idaho,  465,  46  L.R.A. 
(N.S.)  769,  110  Pac.  253;  Brown  v.  State,, 
17  Ariz.  314,  152  Pac.  578;  Douglas  v.  State, 
21  Ind.  App.  302,  52  N.  E.  238;  United. 
States  V.  Cohn,  2  Ind.  Terr.  474,  52  S.  W.. 
38;  Sawyer  v.  Botti,  147  Iowa,  453,  27 
L.R.A.(N.S.)  1007,  124  N.  W.  787;  Luther 
V.  State,  83  Neb.  455,  20  L.R.A.(N.S.)  1146, 
120  N.  W.  125;  La  Follette  v.  Murray,  81 
Ohio  St.  474,  91  N.  E.  204;  State  v.  O'Con- 
nell,  99  Me.  61,  58  Atl.  59;  Feibelman  v. 
State,  130  Ala.  122,  30  So.  384;  Com.  v. 
Timothy,  8  Gray,  480;  Com.  v.  Dean,  14 
Gray,  99;  Com.  v.  Anthes,  12  Gray,  29; 
State  T.  Frederickson,  101  Me.  37,  6  L.R.A. 
(N.S.)  186,  115  Am.  St.  Rep.  295,  63  Atl. 
535,  8  Ann.  Cas.  48;  State  v.  Danenberg,. 
151  N.  C.  718,  26  L.R.A.(N.S.)  890,  66  S. 
E.  301;  State  ex  rel.  Guilliert  v.  KaufTman, 
68  Ohio  St.  635,  67  N.  E.  1062;  Flanders  v. 
Com.  140  Ky.  38,  130  S.  W.  809;  People  v. 
Kinney,  124  Mich.  486,  83  N.  W.  147 ;  Com. 
V.  Goodwin,  109  Va.  828,  64  S.  E.  54;  State 
v.  Spaulding,  61  Vt.  505,  17  Atl.  844;  State 
V.  Walder,  83  Ohio  St.  68,  03  N.  E.  531; 
Monroe  v.  Lawrence,  44  Kan.  607,  10  L.R.A. 
520,  24  Pac.  1113;  Campbell,  v.  Thomas-, 
ville,  6  Ga.  App.  212,  64  S.  E.  815. 

If  the  term  "malt  liquor"  was  adopted 
from  the  laws  of  other  prohibition  states, 
this  court  will  be  strongly  inclintxl  to  fol- 
low the  construction  placed  upon  that  term 
by  the  courts  of  those  states.  r 

Lewis's  Sutherland,  Stat.  Constr.  §  470: 
Key  port  &  M.  P.  S.  B.  Co.  v.  Farmers 
Transp.  Co.  18  N.  J.  Eq.  13;  Richmond  v. 
Henrico  County,  83  Va.  204,  2  S.  E.  20; 
Stewart  v.  Atlanta  Beef  Co.  93  Ga.  12,  44 
Am.  St.  Rep.  119,  18  S.  E.  981;  State  v. 
Burk,  88  Iowa,  661,  66  N.  W.  180;  Aldridge 
V.  Williams,  3  How.  1,  11  L.  ed.  469;  Ten- 
nant  v.  Kuhlmeier,  142  Iowa,  241,  120  N. 
W.  689,  19  Ann.  Cas.  1026;  State  v.  Lan- 
cashire F.  Ins.  Co.  66  Ark.  406,  45  L.R.A.. 
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348,  51  S.  W.  633;  District  of  Columbia  v. 
Washington  Market  Co.  108  U.  S.  243,  27 
L.  ed.  714,  2  Sup.  Ct.  Rep.  543;  United 
States  V.  Union  P.  R.  Co.  91  U.  S.  72,  23 
Ij.  ed.  224;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed.  1007, 
17  Sup.  Ct.  Rep.  540;  American  Net  & 
Twine  Co.  v.  Worthington,  141  U.  S.  468, 
55  L.  ed.  821,  12  Sup.  Ct.  Rep.  55;  United 
States  V.  Oregon  &  C.  R.  Co.  57  Fed.  426; 
Lcese  v.  Clark,  20  Cal.  387;  Omaha  &  C.  B. 
Street  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 230  U.  S.  324,  57  L.  ed.  1501,  46 
L.R.A.(N.S.)  385,  33  Sup.  Ct.  Rep.  800; 
Ex  parte  Goodrich,  160  Cal.  410,  117  Pac. 
451,  Ann.  Cas.  1013A,  56;  Bernier  v.  Ber- 
nier,  72  Mich.  43,  40  N.  W.  50;  Bayon  v. 
Beckley,  89  Conn.  154,  93  Atl.  139,  8  N.  C. 
C'.  A,  t)o8. 

Ellis,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  was  accused  of  a  violation  of 
the  state-wide  prohibition  law  commonly 
known  as  Initiative  Measure  No.  3  (Laws 
1915,  p.  2;  Rem.  Code  1915,  §§  6262-1  et 
seq.).  The  information  charged  that  ''he, 
said  Alvin  Hemrich,  in  the  county  of  King, 
state  of  Washington,  on  the  9th  day  of 
February,  1916,  did  then  and  there  wilfully 
and  unlawfully  sell  to  one  Fred  M.  Lathe 
certain  intoxicating  liquor,  to  wit,  two  bot- 
tles containing  malt  liquor,  said  malt  liquor 
not  then  and  there  containing  any  alcohol, 
and  being  commonly  known  as  'Lifestafif,'  re- 
ceiving in  payment  therefor  from  said  Fred 
M.  Lathe  the  sum  of  25  cents." 

He  demurred  to  the  information,  and  it 
was  stipulated  that,  in  considering  the  de- 
murrer, the  court  might  consider  as  estab- 
lished certain  agreed  facts  so  far  as  they 
would  be  admissible  as  evidence  if  the  cause 
were  being  tried  on  its  merits  after  a  plea 
of  not  guilty.  These  agreed  facts  were,  in 
substance,  as  follows: 

(1)  That  defendant  was,  and  for  a  long 
time  had  been,  president  of  a  corporation 
which,  prior  to  January  1, 1916,  was  engaged 
in  the  manufacture  and  sale  of  beer  in  the 
state  of  Washington;  that  immediately  after 
that  date  it  surrendered  its  government  li- 
cense, and  remodeled  its  brewery  and  plant 
for  the  manufacture  of  Lifestaff,  so  that,  on 
February  9,  1916,  they  were  not  adapted  to 
the  manufacture  of  beer  without  extensive 
alterations  in  equipment  and  the  issuance  of 
a  new  license  from  the  United  States  gov- 
ernment. 

(2)  "Tliat  the  liquor  in  the  information 
herein  referred  to  as  'Lifestaff*  is  an  unfer- 
mcnted  liquid,  and  is  entirely  free  from  al- 
cohol, preservatives,  or  other  harmful  sub- 
stances, but  contains  between  6  and  7  per 
cent  of  extract  of  malt;  that  it  is  a  health- 
L.R.A.1917B. 


ful  and  nutritious  liquid,  capable  of  being 
drunk,  but  the  character  of  the  liquid  itself 
is  such  that  it  is  not  intoxicating,  does  not 
in  fact  contain  intoxicating  properties,  and 
is  not  capable  of  being  imbibed  in  unusual 
quantities  for  merely  social  purposes.'* 

(3)  Tliat  the  term  "Lifestaff"  has  been 
copyrighted  under  the  Federal  laws,  and 
appropriated  as  a  trademark  under  the 
state  law. 

(4)  That  L.  E.  Kirkpatrick,  president  and 
attorney  of  the  Antisaloon  League  for  the 
state  of  Washington,  and  who  prepared  Ini- 
tiative Measure  No.  3  as  submitted  to  and 
adopted  by  the  people,  would  testify  tliat, 
in  the  conferences  held  to  prepare  the  act, 
there  was,  to  his  knowledge,  no  discussion  of 
or  expressed  intention  to  prohibit  by  the  act 
the  manufacture  or  sale  of  any  liquor  not 
containing  alcoholic  properties;  that  he  was 
then  not  aware  that  a  process  had  been  dis- 
covered for  removing  all  alcohol  from  malt 
liquor,  and  that  the  question  of  prohibiting 
the  manufacture  and  sale  of  malt  liquor  not 
containing  alcohol  was  not  considered  by 
him,  nor  discussed  by  others  in  his  pres- 
ence; that  in  preparing  the  original  draft 
of  the  act  the  definition  of  intoxicating  li- 
quors as  given  therein  was  prepared,  using 
as  a  basis  the  definition  as  given  in  the  laws 
of  various  states  having  prohibition  laws, 
and  that  he  did  not  consider,  nor  did  others 
with  whom  he  consulted  discuss,  the  opera- 
tion of  the  proposed  law  as  affecting  the 
manufacture  and  sale  of  malt  liquors  not 
containing  alcohol;  that>  so  far  as  his 
knowledge  goes,  the  general  policy  of  the 
Antisaloon  League  and  those  associated  with 
it  has  been  to  abolish  only  the  manufacture 
and  sale  of  liquors  containing  alcohol. 

(5)  That  George  D.  Conger,  state  superin- 
tendent of  the  Antisaloon  League,  would 
testify  substantially  to  the  same  effect. 

( 6 )  That  the  title  of  the  measure  as  orig- 
inally drafted  and  filed  in  the  office  of  the 
secretary  of  state  was  as  follows:  "An  Act 
Relating  to  Intoxicating  Liquors,  Prohibit- 
ing the  Manufacture,  Keeping,  Sale,  and 
Disposition  Thereof,  Exc^t  in  Certain 
Cases,  the  Soliciting  and  Taking  of  Orders 
Therefor,  the  Advertisement  Thereof  and  the 
Making  of  False  Statements  for  the  Pur- 
pose of  Obtaining  the  Same,  Declaring  Cer- 
tain Places  to  be  Nuisances  and  Providing 
for  Their  Abatement,  Regulating  the  Keep- 
ing, Sale,  and  Disposition  of  Intoxicating 
Liquors  by  Druggists  and  Pharmacists,  the 
Prescription  Thereof  by  Physicians,  the 
Transportation  Thereof,  and  Providing  for 
the  Search  for  and  Seizure  and  De8tructi<» 
Thereof,  Prescribing  ihe  Powers  and  Duties 
of  Certain  Officers,  and  the  Forms  of  Pro- 
cedure and  the  Rules  of  Evidence  in  Cases 
and  Proceedings  Hereunder,  and  Fiadng  Pen- 
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alties  for  Violations  Hereof,  and  the  Time 
When  This  Aet  Shall  Take  Effect."  Laws 
1916,  p.  2. 

(7)  That  the  ballot  title  as  proposed  by 
the  attorney  general  was  as  follows:  "An 
act  prohibiting  the  manufacture,  sale,  or 
other  disposition  of  intoxicating  liquors,  ex- 
cept in  certain  cases;  regulating  the  keep- 
ing, use,  and  transportation  of  the  same; 
providing  for  the  enforcement  of  this  aet; 
and  fixing  punishments  and  penalties  for 
the  violation  thereof." 

(8  and  9)  That  in  the  printed  arguments 
for  and  against  the  measure  distributed 
among  the  legal  voters  of  the  state  a  re- 
quired by  law,  there  was  nothing  advising 
the  voters  that  the  act  was  intended  to  pro- 
hibit the  manufacture  or  sale  of  nonalco- 
holic malt  liquors  as  a  means  to  the  more 
effective  enforcement  of  the  law  as  against 
alcoholic  liquors.  The  two  bottles  of  Life- 
staff  were  submitted  as  exhibits.  The  trial 
court  overruled  the  demurrer.  Defendant, 
electing  to  stand  upon  his  demurrer  and  the 
stipulated  facts,  was  adjudged  guilty  as 
charged.  From  the  judgment  and  sentence 
thereon  he  has  appealed. 

Appellant  broadly  contends  that  Lifestaff 
is  not  a  liquor  the  manufacture  and  sale 
of  which  is  intended  to  be  prohibited  by  our 
statute,  because  it  is  admitted  that  it  con- 
tains no  alcohol,  no  intoxicating  properties, 
and  will  not  in  fact  intoxicate. 

It  is  first  argued  that  our  prohibition 
law.  Initiative  Measure  No.  3  (Laws  of 
1915,  p.  2;  Rem.  Code  1916,  §§  6262-1  et 
seq.),  is  a  penal  statute,  and  hence,  under 
the  general  rule,  must  be  strictly  construed, 
and  that,  so  construed,  it  embraces  only  in- 
toxicating liquors.  We  shall  not  review  the 
many  authorities  cited,  announcing  the  gen- 
eral rule  that  penal  statutes  must  be  strict- 
ly construed,  since  the  1st  section  of  the  law 
itself  answers  this  argument.  It  imposes 
its  own  rule  of  construction.  It  says: 
''This  entire  act  shall  be  deemed  an  exer- 
cise of  the  police  power  of  the  state,  for  the 
protection  of  the  economic  welfare,  health, 
peace,  and  morals  of  the  people  of  the  state, 
and  all  of  its  provisions  shall  be  liberally 
construed  for  the  accomplishment  of  that 
purpose."    Rem.  Code  1916,  §  6262-1. 

We  must  therefore  construe  the  act  liber- 
ally and  inclusively,  with  a  view  to  the  ac- 
complishment of  its  full  purpose.  It  is  true 
that  the  dominant  purpose  of  the  law  is  to 
prohibit  the  manufacture  and  sale  of  in- 
toxicating liquors,  to  the  end  that  the 
economic  welfare,  health,  peace,  and  morals 
of  the  people  may  be  promoted.  Both  the 
title  of  the  act  and  the  ballot  title  by  which 
It  was  submitted  to  vote  so  show. 

But  in  the  exercise  of  the  police  power 
tlie  legislature,  or  the  people  acting  in  a 
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legislative  capacity,  may,  without  imping- 
ing either  the  state  or  the  Federal  Consti- 
tution, prohibit  the  sale  of  beverages  not 
intoxicating  in  fact  and  wholly  innocuous, 
when  separately  considered,  and  may  con- 
clusively define  such  beverages  as  intoxicat- 
ing liquors  within  the  meaning  of  the  pro- 
hibitory law,  whenever  that  course  has  any 
reasonable  relation  to  the  accomplishment 
of  the  dominant  purpose.  ''This  is  no 
longer  a  question  for  argument  or  even  of 
doubt."  State  v.  Frederickson,  101  Me.  37, 
6  L.R.A.(N.S.)  186,  115  Am.  St.  Rep.  296, 
63  Atl.  635,  8  Ann.  Cas.  48;  Purity  Extract 
A  Tonic  Co.  V.  Lynch,  226  U.  S.  192,  57  L. 
ed.  184,  33  Sup.  Ct.  Rep.  44.  If,  therefore, 
any  beverage  of  such  composition  and  char- 
acter as  reasonably  to  include  the  stuff 
called  "Lifestaff"  is  expressly  prohibited  or 
defined  by  our  law  as  an  intoxicating  li- 
quor, then  Lifestaff  is  prohibited. 

It  is  next  argued  that  nothing  except  "li- 
quor" is  prohibited,  and  that  the  word 
"liquor"  ex  vi  termini  means  an  alcoholic 
or  intoxicating  liquid,  and  that  therefore 
nothing  but  alcoholic  or  intoxicating  liquids 
is  prohibited.  It  is  true  that  such  is  one 
of  the  meanings  of  the  word  "liquor,"  but 
all  of  the  standard  dictionaries  agree  that  it 
also  means  a  liquid  of  any  sort.  See  Cen- 
tury Diet.,  Webster's  New  Int.  Diet.,  and 
Standard  Diet.  The  first  two  of  these,  the 
three  leading  dictionaries,  give  the  meaning 
of  the  noun  "liquor"  as  synonymous  with 
the  noun  "liquid,"  and  the  third  gives  the 
same  meaning  as  a  secondary  definition.  It 
can  hardly  be  said,  therefore,  that  the  word 
"liquor"  has  any  such  settled  and  exclusive 
meaning  of  an  alcoholic  or  an  intoxicating 
liquid  as  to  make  it  the  basis  of  a  per- 
suasive, much  less  of  a  conclusive,  argument,^ 
for  such  a  construction  of  the  statute.  Ap- 
pellant's minor  premise  failing,  his  argu- 
ment fails. 

A  further  argument  is  based  upon  the 
statutory  definition  of  the  term  "intoxicat- 
ing liquor"  as  found  in  $  2  of  our  prohibi- 
tory law  (Laws  of  1916,  p.  2;  Rem.  Code 
1916,  §  6262-2),  which  reads  as  follows  r 
"The  phrase  'intoxicating  liquor,'  wherever 
used  in  this  act,  shall  be  held  and  construed 
to  include  whisky,  brandy,  gin,  rum,  wine, 
ale,  beer,  and  any  spirituous,  vinous,  fer- 
mented, or  malt  liquor,  and  every  other  li- 
quor or  liquid  containing  intoxicating  prop- 
erties, which  is  capable  of  being  used  as  a 
beverage,  whether  medicated  or  not,  and  all 
liquors,  whether  proprietary,  patented,  or 
not,  which  contain  any  alcohol,  which  are 
capable  of  being  used  as  a  beverage." 

Respondent  concedes  that  the  only  term  in 
this  definition  which  can  reasonably  include 
a  nonalcoholic  nonintoxicating  liquor,  such 
as  Lifestatf  is  admitted  to  be,  is  the  term 
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"malt  liquor."  Appellant  urges  that  the 
clause,  "and  every  other  liquor  or  liquid 
containing  intoxicating  properties,"  limits 
-and  restricts  the  classes  of  liquor  specifical- 
ly enumerated  and  preceding  it  to  such 
liquors  or  liquids  as  contain  intoxicating 
pro[>erties,  and  that  therefore  the  term 
"malt  liquor"  cannot  include  Lifestaff.  It 
is  insisted  that  such  is  the  necessary  sig- 
nificance of  the  word  "other"  as  found  in 
the  alleged  qualifying  clause.  Several  deci- 
sions from  other  states  are  cited  as  sustain- 
ing this  view.  Typical  and  strongest  of 
these  are  Bowling  Green  v.  McMullen,  134 
Ky.  742,  26  L.R.A.(N.S.)  895,  122  S.  W. 
823,  and  People  v.  Strickler,  25  Cal.  App. 
60,  142  Pac.  1121.  In  the  McMullen  Case 
the  stipulated  facts  admitted  that  the  li- 
quor called  "next-to-beer"  was  a  malt  liquor 
containing  less  than  2  per  cent  and  more 
than  one  half  of  1  per  cent  of  alcohol,  and 
was  nonintoxicating;  that  is  to  say,  in  the 
largest  quantities  in  which  it  might  be 
drunk  it  would  not  intoxicate.  The  statute 
-defined  the  inhibited  liquors  as  "spirituous, 
vinous,  malt,  and  other  Intoxicating  li- 
•quors."  The  question  was  whether  malt 
liquor  which  would  not  intoxicate  was 
within  this  definition.  It  was  held  that  the 
inhibition  was  only  against  intoxicating 
drinks.  The  court  said:  "If  not,  why  use 
the  words,  'or  other  intoxicating  liquors?'" 
However  conclusive  this  may  seem  to  the 
icourt  which  announced  it,  it  seems  far  from 
'Conclusive  to  us.  The  answer  to  the  court's 
<]uestion  seems  plain.  The  general  words, 
^*or  other  intoxicating  liquors,"  were  in- 
tended to  add  to  the  things  theretofore 
specifically  enumerated,  not  to  take  away 
from  or  limit  what  had  already  been  in- 
cluded. Moreover,  even  assuming  the  argu- 
ment sound  as  applied  to  the  statute  there 
involved,  that  statute  is  palpably  different 
from  ours.  It  might  be  argued  with  some 
show  of  reason  that  the  word  "other"  as 
there  used  qualifies  the  term  "intoxicating 
liquors"  as  a  whole.  That  statute  says,  "or 
other  intoxicating  liquors."  In  our  statute 
the  collocation  of  the  words  is  different.  It 
says,  "every  other  liquor  or  liquid,"  the 
word  "other"  thus  qualifying  only  the 
words,  "liquor  or  liquid,"  which  are  sub- 
sequently qualified  by  the  words,  "contain- 
ing intoxicating  properties."  State  v. 
Bailey,  67  Wash.  336,  121  Pac.  821. 

Our  statutory  definition  was  clearly  in- 
tended to  define  as  intoxicating  liquors  three 
distinct  groups:  (1)  Whisky,  brandy,  gin, 
rum,  wine,  ale,  beer,  and  any  spirituous, 
vinous,  fermented,  or  malt  liquor;  (2)  every 
other  liquor  or  liquid  containing  intoxicat- 
ing properties  which  is  capable  of  being 
used  as  a  beverage,  whether  medicated  or 
not;  (3)  all  liquids,  whether  proprietary, 
L.R.A.1917B. 


patented,  or  not,  which  contain  any  alcohol, 
which  are  capable  of  being  used  as  a  bever- 
age. The  first  group  defines,  eo  nomine,  aa 
intoxicating  liquors,  certain  specific  liquids^ 
without  reference  to  their  properties,  be- 
cause they  are  all  liquors  which  are  gen- 
erally understood  to  contain  alcohol  in  some 
quantity.  The  second  group  merely  adds  to 
the  things  prohibited  another  class  of  pro- 
hibited liquors,  with  no  description  save  tho 
intoxicating  quality.  The  third  group  adds 
still  another  class  to  the  things  already  pro- 
hibited, namely,  liquids,  whether  proprietary 
or  not,  describing  them  by  their  alcoholic 
property.  The  words,  "every  other  liquor 
or  liquid  containing  intoxicating  proper- 
ties," qualify  nothing  else,  but  describe  and 
add  another  class  of  the  things  the  sale  and 
manufacture  of  which  are  prohibited.  The 
clause  quoted  was  intended  to  add  and  in- 
clude, not  to  limit  or  restrict. 

In  the  case  of  People  v.  Strickler,  supra, 
a  demurrer  to  an  Information  charging  the 
sale  of  malt  liquor  containing  less  than  I 
per  cent  of  alcohol  was  sustained  by  the 
trial  court,  and  the  people  appealed.  The 
statute  defined  the  term  "alcoholic  liquors" 
as  follows:  "The  term  'alcoholic  liquors' 
as  used  in  this  act  shall  include  spirituous, 
vinous  and  malt  liquors,  and  any  other 
liquor  or  mixture  of  liquors  which  contain 
1  per  cent  by  volume,  or  more,  of  alccdiol 
and  which  is  not  so  mixed  with  other  drugs 
as  to  prevent  its  use  as  a  beverage." 

The  supreme  court  affirmed  the  judgment 
on  the  ground  that  under  the  rule  ejusdem 
generis  the  specific  words,  "spirituous, 
vinous,  and  malt  liquors,"  were  qualified 
and  controlled  by  the  succeeding  clause, 
"any  other  liquor  or  mixture  of  liquorsi 
which  contain  1  per  cent  by  volume,  or 
more,  of  alcohol."  The  decision  is  obviously 
unsound.  It  reverses  the  rule  of  ejusdem 
generis  in  order  to  make  the  general  terms 
of  the  statutory  definition  control  the  par- 
ticular terms.  The  correct  application  of 
that  rule  in  statutory  construction  is  just 
the  converse. 

"In  statutory  construction,  the  'ejusdem 
generis  rule'  is  that  where  general  words  fol- 
low an  enumeration  of  persons  or  things  by 
words  of  a  particular  and  specific  meaning, 
such  general  words  are  not  to  be  construed 
in  their  widest  extent,  but  are  to  be  held 
as  applying  only  to  persons  or  things  of  the 
same  general  kind  or  class  as  those  specifi- 
cally mentioned."    Black's  Law  Diet.  p.  415. 

See  also  Bouvier's  Law  Diet.  Rawle's  3d 
Rev.  p.  979. 

The  fact  is  that  the  rule  ejusdem.  generis 
has  nothing  to  do  with  Uie  ease.  The  stat- 
ute there  under  construction,  as  ours,  de- 
fined one  group  by  specific  enumeration  and 
a  second  group  by  quality.     The  McMulleu 


STATE  V.  HEMRICH. 


967 


Case  makes  the  same  mistake  in  argument, 
though  not  labeling  the  process  as  an  appli- 
'Catiott  of  the  rule  ejusdem  generis.  In  the 
following  cases  in  which  the  same  argument 
was  advanced  as  that  of  appellant  here  the 
courts  hare  ruled  contrary  to  his  contention. 
In  each  of  these  cases  the  general  clause 
in  the  statute  included  the  word  "other" 
as  here.  Marks  v.  State,  15i^  Ala.  71,  133 
Am.  St.  Rep.  20,  48  So.  864;  Fuller  t.  Jack- 
son, 97  Miss.  237,  80  L.R.A.(N.S.)  1078, 
52  So.  873;  La  Follette  v.  Murray,  81  Ohio 
«t.  474,  91  N.  E.  294;  United  States  v. 
Cohn,  2  Ind.  Terr.  474,  52  6.  W.  38.  In  the 
Marks  Case  the  statute  was  much  like  ours. 
It  prohibited  "any  alcoholic,  spirituous,  vi- 
nous, or  malt  liquors,  intoxicating  bitters  or 
beverages,  or  other  liquors  or  beverages  by 
-whatsoever  name  called,  which  if  drunk  to 
excess  will  produce  intoxication.    .    .    ." 

In  answer  to  the  argument  here  advanced 
the  court  said:  "While  we  agree  in  part 
with  counsel  for  appellant,  we  cannot  concur 
^¥ith  them  in  the  contention  (so  forcefully 
and  ably  insisted  upon)  to  the  effect  that 
the  clause,  'which  if  drunk  to  excess  will 
produce  intoxication,'  qualifies  and  relates 
to  each  and  all  of  the  liquors  or  beverages 
which  precede  it;  that  is,  to  alcoholic, 
spirituous,  vinous,  or  malt  drinks.  We  are 
inclined  to  the  opinion  that  this  phrase 
-qualifies  or  refers  only  to  the  clause,  *or 
other  liquors  or  beverages  by  whatsoever 
name  called,'  which  immediately  precedes 
it,  and  which  two  phrases,  taken  together, 
<;onstitute  one  of  the  six  classes  of  liquor 
and  beverage  the  sale  of  which  is  prohibited. 
We  are  led  to  this  conclusion  not  alone  by 
the  composition  and  grammatical  construc- 
tion of  this  section  of  the  act,  but  also  by 
:a  reference  to  the  history  of  such  legisla- 
tion in  this  and  other  states,  and  the  judi- 
cial construction  put  upon  the  terms  'spirit- 
-uous,*  •vinous,'  *malt,'  and  intoxicating' 
liquors  and  beverages  by  this  and  other 
-courts.  These  terms  each  had  a  well  defined 
and  accepted  judicial  construction  by  the 
«ourts,  when  used  in  such  statutes;  and  it 
^oes  not  appear  that  there  was  any  inten- 
-tion  to  change  that  well-accepted  judicial 
construction.  They  were  severally  treated 
ad  being  well  known  and  defined;  but  the 
phrase,  'or  other  liquors  or  beverages  by 
whatsoever  name  called,'  is  clearly  shown 
not  to  refer  to  every  well  known  or  defined 
class,  but  is  intended  to  include  any  and 
all  other  classes  or  kinds  not  embraced  in 
the  foregoing  five  classes  named,  'which  if 
<irunk  to  excess  will  produce  intoxication.'  '* 
.  .  The  reasons  given  in  the  other  decisions 
cited  for  holding  the  same  way  are  equally 
cogent.  It  will  not  avail  to  use  the  argu- 
ment of  convenience  to  the  effect  that  our 
t:onstruction  will  make  the  sale  of  "ginger 
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ale"  and  "root  beer"  criminal.  These  things 
have  as  distinctive  a  meaning  in  common 
parlance  as  ale  or  beer  have  when  standing 
alone.  They,  like  other  unnamed  beverages, 
will  have  to  be  tested  by  the  fact  whether 
they  contain  intoxicating  properties,  since 
they  are  not  enumerated  by  name  in  the 
statutory  definition  of  intoxicating  liquors. 
Sawyer  v.  Botti,  147  Iowa,  453,  27  L.R.A. 
(N.S.)  1007,  124  N.  W.  787. 

We  hold,  therefore,  that  the  liquors  enum- 
erated by  name  in  our  statutory  definition 
of  intoxicating  liquors  are  conclusively  pre- 
sumed to  be  intoxicating  liquors  without 
regard  to  their  actual  intoxicating  proper- 
ties, and  whether  in  potable  quantities  they 
will  in  fact  intoxicate  or  not;  that  as  to 
such  liquors  it  is  only  necessary  to  prove 
that  the  thing  sold  was  one  of  the  class 
named,  but  that  as  to  other  liquors  or  li- 
quids capable  of  being  used  as  a  beverage  it 
is  necessary  to  prove  their  intoxicating  prop- 
erties. It  is  conceded  that  Lifestaff  cannot 
b^ong  to  either  the  second  or  third  class 
mentioned  in  the  statutory  definition.  By 
this  process  of  elimination  the  question  here 
involved  is  finally  reduced  to  this:  Is  the 
stuff  called  "Lifestaff"  a  malt  liquor?  If  it 
is,  it  is  prohibited  whether  it  contains  intox- 
icating properties  or  not,  and  whether  it 
contains  alcohol  or  not. 

The  first  cardinal  rule  of  construction  is 
that  words  used  in  a  statute,  unless  the  con- 
text shows  that  they  are  used  in  a  tech- 
nical or  particular  sense,  are  to  be  given 
their  ordinary  meaning.  2  Lewis's  Suther- 
land, Stat.  Const.  2d  ed.  p.  749,  §  390;  End- 
lich.  Interpretation  of  Statutes,  p.  4,  §  2. 

It  follows  that  the  words,  "malt  liquor," 
which  are  evidently  used  in  no  technical 
sense,  must  be  given  the  meaning  accorded 
to  them  in  the  standard  dictionaries  of  our 
language.  The  following  are  the  definitions 
given  by  the  three  dictionaries  universally 
recognized  as  authority:  Standard  Diet.: 
"Malt  liquor.  Any  alcoholic  beverage 
brewed  from  malt." 

Century  Diet.  "Malt  liquor.  A  general 
term  for  an  alcoholic  beverage  produced 
merely  by  the  fermentation  of  malt,  as  op- 
posed to  those  obtained  by  the  distillation  of 
UMtlt  or  mash." 

Webster's  New  Int.«Dict.:  "Malt  liquor. 
An  alcoholic  liquor  as  beer,  ale,  porter,  etc., 
prepared  by  fermenting  an  infusion  of  malt." 

We  have  been  unable  to  find  any  definition 
giving  to  the  term  "malt  liquor"  any  other 
meaning  than  the  above,  whether  technical 
or  not.  The  text-books  are  equally  in  uni- 
son. Joyce,  Intoxicating  Liquors,  p.  12,  § 
12,  defines  malt  liquor  as  follows:  "The 
common  and  approved  usage  of  the  term 
'malt  liquor'  is  'an  alcoholic  liquor  as  beer, 
ale,  or  porter,  prepared  by  fermenting  an  in- 
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fusion  of  malt.'  'Malt  liquors'  embrace 
porter,  ale,  beer,  and  the  like,  which  are  the 
result  or  product  of  a  process  by  which 
grain — usually  barley — is  steeped  in  water 
to  the  point  of  germination,  the  starch  of 
the  grain  being  thus  converted  into  sac- 
charine matter,  which  is  kiln  dried,  then 
mixed  with  hops,  and,  by  a  further  process 
of  brewing,  made  into  a  beverage.  In  Ala- 
bama it  has  been  decided  that  the  court  will 
take  judicial  notice  of  the  meaning  of  the 
words,  'malt  liquor,'  as  used  in  a  penal  stat- 
ute, and  may,  in  a  proper  case,  give  its  def- 
inition in  a  charge  to  the  jury.'' 

Black's  Law  Dictionary,  p.  762,  defines 
the  terms  as  follows :  *'Malt  liquor.  A 
general  term  including  all  alcoholic  bever- 
ages prepared  essentially  by  the  fermenta- 
tion of  an  infusi<m  of  malt  (as  distinguished 
from  such  liquors  as  are  produced  by  the 
process  of  distillation),  and  particularly 
such  beverages  as  are  made  from  malt  and 
hops,  like  beer,  ale,  and  porter." 

26  Oyc.  121,  defines  the  term  as  follows: 
''Malt  liquor.  An  alcoholic  liquor,  as  beer, 
ale,  or  porter,  prepared  by  fermenting  an  in- 
fusion of  malt;  a  general  term  for  alcoholic 
beverages  produced  merely  by  the  fermenta- 
tion of  malt,  aa  opposed  to  those  obtained 
by  distillation  of  malt  or  mash." 

19  Am.  &  Eng.  £nc.  Laws,  2d  ed.  p.  705, 
defines  it  as  follows:  "Malt  liquor.  Malt 
liquor  is  a  general  term  for  an  alcoholic 
beverage  produced  merely  by  fermentation 
of  malt,  as  opposed  to  those  obtained  by 
distillation  of  malt  or  mash." 

Wherever  any  court  has  essayed  a  defini- 
tion of  the  term  "malt  liquor,"  it  is  in 
strict  accord  with  the  foregoing  definitions. 

In  Pennell  v.  State,  141  Wis.  35,  123  N. 
W.  116,  the  court  defined  the  terms  "spir- 
ituous liquor,"  "malt  liquor,"  and  "vinous 
liquor"  as  follows:  "The  word  'liquor*  in  a 
statute  regulating  or  forbidding  the  sale  of 
intoxicants  should  be  taken  to  mean  an 
alcholic  beverage.  Century  Dkct.;  Standard 
Diet.;  People  t.  Crilley,  20  Barb.  246; 
United  States  v.  Cohn,  2  Ind.  Terr.  474,  52 
8.  W.  38.  The  associated  word  'drinks'  in 
such  statute  means  an  alcoholic  beverage. 
State  y.  Oliver,  26  W.  Va.  422,  53  Am.  Rep. 
79.  Alcohol  is  a  product  of  fermentation. 
Malting  is  a  process  preliminary  to  fermen- 
tation. Alcohol  is  separated,  not  produced, 
by  distillation,  and  the  liquor  thus  separated 
containing  a  percentage  of  alcohol  is  called 
'spirituous  liquor.'  Where  there  is  no  such 
separation,  but  the  alcohol  produced  by  fer- 
mentation remains  in  the  liquid  drawn  off 
from  the  malt,  the  product  is  called  'malt 
liquor.'  Where  the  production  of  alcohol  by 
fermentation  is  preceded  by  no  malting  proc- 
ess, as  in  the  case  of  wine,  the  product  is 
called  'vinous  liquor.' " 
L.R.A.1917B. 


In  Marks  v.  State,  159  Ala.  71,  133  Am. 
St.  Rep.  20,  48  So.  864,  the  court  says: 
"  'Malt  liquors'  are  the  product  of  a  proc- 
ess by  which  grain  is  steeped  in  water  to 
the  point  of  germination,  the  starch  of  the 
grain  being  thus  converted  into  saccharine 
matter,  which  is  kiln  dried,  then  mixed  with 
hops,  and,  by  a  further  process  of  brewing, 
made  into  a  beverage.  The  term  embrace:) 
porter,  ale,  beer,  and  the  life," 

Though  in  the  last  definition  the  term 
"fermentation"  is  not  used,  but  "brewing** 
instead,  the  term  "brewing"  itself  includes 
fermentation.  See  Standard  Diet.;  Web- 
ster's New  Int.  Diet. ;  Century  Diet. 

In  United  States  v.  Ducoamau  (C.  C.)  54 
Fed.  138,  it  was  said:  "The  ordinary  accep- 
tation of  the  term  'malt  liquor'  imports  a 
fermented  liquor,  made  chiefly  of  malt." 

In  Sarlls  v.  United  States,  152  U.  S.  570» 
38  L.  ed.  556,  14  Sup.  Ct.  Rep.  420,  Justice 
Shiras  adopted  the  definition  given  in  the 
Century  Dictionary  and  above  quoted. 

In  State  v.  Gill,  89  Minn.  502,  95  N.  \V. 
449,  the  court  said:  "Bat  the  defendaut 
claims  that  there  are  some  malt  liquors 
which  are  not  intoxicating;  hence  the  com 
plaint  should  have  alleged  the  sale  of  an 
intoxicating  malt  liquor.  This  is  just  what 
the  complaint  did  do  without  any  tautology,, 
for  the  term  'malt  liquors'  is  used  in  the 
charter  of  the  city,  in  the  ordinance  in 
question,  and  in  the  complaint  in  accordance 
with  the  common  and  approved  uaage  of  the 
term,  and  not  in  any  technical  sense.  Gen- 
Stat.  1894,  §  255.  The  common  and  ap- 
proved usage  of  the  term  'malt  liquor'  is  'an 
alcoholic  liquor,  as  beer,  ale,  or  porter,  pre- 
pared by  fermenting  an  infueion  of  malt.*^ 
Webster's  Int.  Diet." 

In  State  v.  Lynch,  5  Boyce  (D^.)  569, 
96  Atl.  32,  the  court  used  the  following  lan- 
guage: "Malt  liquor,  or  beer,  as  is  common- 
ly known,  is  a  brewed  liquor  made  of  grain, 
especially  barley,  fiavored  with  hops,  and  is 
a  liquor  which  has  undergone  fermentation,, 
and  contains  alcohol." 

In  Ex  parte  Townaend,  64  Tex.  Crim.  Rep. 
350,  144  S.  W.  628,  Ana.  Gas.  1914C,  814, 
we  find  the  following  language:  "This  leads 
to  the  inquiry  of  what  in  malt  liquor.  Mr. 
Joyce,  in  his  work  on  Intoxicating  Litjuors,. 
§  12,  defines  it  as  follows;  "The  common 
and  approved  usage  of  the  term  "malt  li- 
quor" is  an  alcoltoiic  liquor»  as  beer,  ale,  or 
porter,  prepared  by  fermenting  an  infusion 
of  malt.'  The  Century  Dictionary  defint^ 
it  as  a  'general  term  for  an  alcohol  [alco* 
liolic]  beverage,  produced  merely  by  the 
fermentation  of  malt.'  So,  then,  it  is  clear 
that  all  malt  liquor  is  an  alcoholic  liquor, 
and  the  legislature  in  this  incitance  was  deal* 
ing  with  a  nonintoxicating  alcoholic  liquor. 
Intoxicating  liquor  is  any  liquor  containing 
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alcohol  which  can  be  drunk  as  a  beverage 
in  such  quantity  as  will  produce  intoxica- 
tion." 

We  have  set  out  the  foregoing  definitions 
in  order  to  show  the  absolute  imanimity  of 
opinion  that  "malt  liquor"  h  an  alcoholic 
liquor  and  is  a  fermented  liquor.  Fermen- 
tation produces  alcohol.  Every  malt  iiciuor 
is  fermented,  and  hence  contains  at  least 
some  percentage  of  alcohol.  Unless  the 
foregoing  definitions  are  all  wrong,  such  is 
the  inevitable  conclusion  to  which  we  are 
driven.  Tlie  mere  fact  that  a  liquid  con- 
tains mrlt  does  not  bring  it  within  any  def- 
inition of  the  words,  "malt  liquor/'  which 
can  be  found  in  any  recognized  dictionary, 
text-book,  or  in  any  definition  given  by  any 
court.  Malt  is  neither  fermented  nor  docs 
it  contain  alcohol.  It  is  defined  in  the  Cen- 
tury Dictionary  as  follows:  "Grain  in 
which,  by  partial  germination,  arrested  at 
the  proper  stage  by  heat,  the  starch  is  con- 
verted into  saccharine  matter  (grape 
sugar),  the  unfermented  solution  of  the 
latter  being  the  sweetwort  of  the  brewer. 
JBy  the  addition  of  hops,  and  the  subsequent 
processes  of  cooling,  fermentation,  and  clari- 
fication, the  wort  is  converted  into  porter, 
ale,  or  beer.  The  alcoholic  fermentation  of 
the  wort  without  the  addition  of  hops,  and 
distillation,  yield  crude  whisky." 

It  is  defined  in  Black's  Law  Dictionary  as 
follows:  "Malt,  a  substance  produced  from 
barley  or  other  grain  by  a  process  of  steep- 
ing in  water  until  germination  begins  and 
then  drying  in  a  kiln,  thus  converting  the 
starch  into  saccharine  matter." 

We  have  been  cited  to  but  one  case,  and 
have  been  unable  after  many  days  of  search 
to  find  another,  in  which  any  liquor  or  liquid 
has  been  held  to  be  a  malt  liquor  merely  be- 
cause it  contained  some  percentage  of  malt. 
That  case  is  Purity  Extract  &  Tonic  Co.  v. 
Lynch,  100  Miss.  650,  60  So.  316.  The  li- 
quid there  involved  was  called  "Poinsetta." 
It  was  admitted  that  it  contained  no  alcohol, 
preservatives,  or  saccharine;  that  it  was 
sold  as  a  beverage;  that  it  was  composed 
of  90.45  per  cent  pure  distilled  water,  0.55 
per  cent  of  solids  derived  from  cereals  in  an 
unfermented  state;  and* that  it  contained 
6.73  per  cent  of  malt.  It  was  admitted  that 
the  grain  ueed  was  not  fermented  or  steeped 
in  such  a  way  as  to  produce  either  sacchar- 
ine matter  or  alcohol.  On  these  facts  the 
court  said:  "In  the  discussion  of  this  case 
we  start  out  with  the  admission  of  counsel 
that  this  drink  is  a  beverage  containing  no 
alcohol,  it  is  true,  but  containing  5.73  per 
cent  of  malt,  and  we  unliesitatingly  pro- 
nounce the  beverage  a  malt  liquor.  It  can 
be  nothing  else." 

Had  that  court  hesitated  long  enough  to 
look  at  any  standard  dictionary,  any  law 
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dictionary,  or  the  decision  of  any  court  in 
which  the  term  "malt  liquor"  had  been  de- 
fined, it  would  have  found  that  the  mere 
fact  that  a  liquid  beverage  contains  malt 
does  not  make  it  a  malt  liquor,  unless  it  be 
also  fermented  and  is  alcoholic.  We  are 
asked  to  proceed  in  the  same  unhesitating 
manner  and  pronounce  the  beverage  here 
involved  a  malt  liquor  in  the  face  of  every 
other  decision  where  the  question  has  arisen. 
Malt  liquor  is  both  alcoholic  and  fermented. 
While  the  generic  term  "malt  liquor"  in- 
cludes both  intoxicating  and  nonintoxicating 
liquors,  this  is  because  some  liquors  which 
are  both  fermented  and  contain  alcohol  have 
too  small  a  percentage  of  alcohol  to  produce 
intoxication  in  any  quantity  which  a  per- 
son may  be  able  to  take  at  one  time.  ThiB 
is  the  distinction  found  in  many  of  the 
cases  between  intoxicating  and  nonintoxicat- 
ing malt  liquors.  Lifestaff,  the  liquid  here 
involved,  is  concededly  neither  alcoholic  nor 
fermented.  It  is  therefore  not  a  malt  liquor. 
None  of  the  decisions  cited  by  either  sid^, 
save  the  Lynch  Case,  sustains  the  other  view. 
On  the  contrary,  so  far  as  they  have  any 
bearing  at  all  on  the  meaning  of  the  term 
"malt  liquor,"  they  impliedly  sustain  the 
conclusion  which  we  have  reached.  The 
Lynch  Case  was  appealed  to  the  Supreme 
Court  of  the  United  States  (Purity  Extract 
k  Tonic  Co.  v.  Lynch,  226  U.  S.  192,  67  L. 
ed.  184,  33  Sup.  Ct.  Rep.  44),  but  that 
court,  holding  itself  bound  by  the  decision 
of  the  state  court  as  to  the  scope  of  the 
Mississippi  statute,  did  not  pass  upon  the 
question  whether  Poinsetta  was  or  was  not 
a  malt  liquor.  On  the  contrary  it  held  that 
it  had  no  jurisdiction  to  pass  upon  that 
question. 

In  the  following  cases  cited  by  respondent 
the  sale  of  malt  liquor  was  prohibited  eo 
nomine  by  the  statutes  involved.  It  was 
held  that  it  was  neither  necessary  to  allege 
nor  prove  that  the  malt  liquor  in  question 
in  the  given  case  was  capable  of  producing 
intoxication.  But  in  each  of  these  cases  the 
liquor  involved  was  either  admitted  to  be  a 
malt  liquor,  or  admitted  or  proved  to  be  a 
fermented  liquor,  containing  both  malt  and 
alcohol, — hence  was  either  admitted  to  be  or 
proven  to  be  such  a  liquor  as  is  defined  to 
be  a  "malt  liquor"  by  the  dictionaries.  In 
Fuller  V.  Jackson,  97  Miss.  237,  30  L.R.A. 
(N.S.)  1078,  62  So.  873,  same  case  on  sug- 
gestion of  error,  07  Miss.  253,  30  L.R.A. 
(N.S.)  1081,  52  So.  876,  the  liquor  was  malt 
ale.  The  agreed  facts  showed  that  it  con- 
tained 2.71  per  cent  of  alcohol  by  volume, 
and  conceded  that  it  was  a  malt  liquor. 
The  statute  (Code  1906,  §  1746,  as  amended 
by  Laws  1908,  chap.  115)  prohibited:  "Any 
vinous,  alcoholic,  malt,  intoxicating,  or 
spirituous  liquors,  or  intoxicating  bitters. 
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or  other  drinks,  which  if  drunk  to  excess 
will  produce  intoxication.    .    .    ." 

It  was  held  that  the  liquor  in  question, 
being  malt  liquor  was  prohibited  in  terms, 
whether  it  would  in  fact  intoxicate  or  not. 

In  Re  Lockman,  18  Idaho,  465,  46  L.R.A. 
(N.S.)  759,  110  Pac.  253,  the  liquor  was 
near  beer.  It  w^as  admitted  that  this  near 
beer  was  a  malt  liquor.  The  undisputed 
evidence  showed  that  it  contained  1.28  per 
cent  alcohol  and  7.1  per  cent  malt  extract, 
but  did  not  contain  enough  alcohol  to  intoxi- 
cate in  the  largest  quantity  which  could  be 
consumed  at  one  time.  The  statute  (Laws 
1900,  p.  18,  §  31)  defined  intoxicating  li- 
quors as  follows:  "The  words,  'intoxicating 
liquors,'  as  used  in  this  act,  shall  be  deemed 
and  construed  to  include  spirituous,  vinous, 
malt  and  fermented  liquors,  and  all  mixtures 
and  preparations  thereof,  including  bitters 
and  other  drinks  that  may  be  used  as  a 
beverage  and  produce  intoxication.*'    * 

The  court  said  :  "The  legislature  likewise 
recognized  the  fact  that  vinous,  malt,  and 
fermented  liquors  all  contain,  to  some  ex- 
tent, the  element  of  alcohol,  although  it  may 
not  be  to  such  a  degree  as  will  produce  in- 
toxication. They  therefore  concluded  when 
writing  this  statute  defining  the  words,  in- 
toxicating liquors,'  to  declare  as  a  matter 
of  law  that  all  'spirituous,  vinous,  malt, 
and  fermented  liquors'  are  intoxicating,  ir- 
respective of  the  amount  of  alcohol  they 
may  contain,  and  whether  or  not  the  partic- 
ular kind  of  drink  will  in  fact  produce  in- 
toxication." 

Held,  the  liquor  in  question,  being  con- 
cededly  a  malt  liquor  was  declared  by  the 
statute  as  a  matter  of  law  to  be  an  intoxi- 
cating liquor,  and  prohibited. 

In  Brown  v.  State,  17  Ariz.  314,  152  Pac. 
678,  the  liquor  was  called  "Barette."  It  was 
conceded  that  it  contained  1.96  per  cent  of 
alcohol  by  volume.  It  was  conceded  to  have 
been  made  by  the  same  process  as  beer,  ex- 
cept that  it  was  made  from  ''barley,  rice,  and 
hops,"  while  beer  is  made  from  "barley  and 
hops."  The  undisputed  evidence  showed  that 
it  was  non intoxicating  in  the  largest  quan- 
tity which  could  be  drunk.  The  Constitu- 
tion of  Arizona  prohibits  the  manufacture 
or  sale  in  that  state  of  any  "ardent  spirits, 
ale,  beer,  wine,  or  intoxicating  liquor  or 
liquors  of  whatever  kind."  The  case  was 
tried  to  the  court  without  a  jury.  The  court 
said:  "We  are  forced  to  the  conclusion  that 
the  word  'beer,'  as  used  in  the  Constitution, 
does  not  mean  an  intoxicating  liquid  only, 
but  also  a  nonintoxicating  fermented  malted 
liquor,  even,  though  it  be  not  intoxicating; 
that  is,  if  the  liquor  be  'beer'  as  defined  and 
historically  known  by  the  standard  lexicog- 
raphers and  by  the  courts,  its  traffic  is 
forbidden  by  the  Constitution.  If  the  article 
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involved  in  this  case  falls  within  the  well- 
known  definition  of  'beer,'  whether  it  be  in- 
toxicating or  not,  the  appellant's  act  was 
criminal  and  subjects  him  to  punishment/' 

Then  quoting  various  definitions  of  '*beer'* 
from  Century  Diet.;  Webster's  Diet.;  Stand- 
ard Diet.;  Encyclopedia  Britannica,  Joyce, 
Intoxicating  Liquors,  and  Woollen  &  T.  In- 
toxicating Liquors,  the  court  held  that  the 
liquor,  being  beer,  was  prohibited,  eo  nomine, 
by  the  Constitution,  whether  intoxicating  or 
not. 

In  Douglas  v.  State,  21  Ind.  App.  302,  52 
N.  E.  238,  the  stufT  sold  was  called  **hop 
ale."  The  indictment  charged  a  sale  of 
"beer."  Tliere  was  evidence  tending  to  show 
that  it  was  in  fact  beer.  There  was  also 
evidence  that  it  was  not  beer,  and  was  not 
in  fact  intoxicating.  There  was  no  evidence 
that  it  was  not  of  a  malted  and  fermented 
quality.  The  statute  declared :  "The  words, 
'Intoxicating  liquor,'  shall  apply  to  any 
spirituous,  vinous,  or  malt  liquor,  or  to  any 
intoxicating  liquor  whatever  which  is  used 
or  may  be  used  as  a  beverage." 

The  court  instructed  the  jury  that  "  'l)€<?r,* 
in  the  estimation  of  the  law,  is  fermented 
liquor,  made  from  any  malted  grain,  with 
hops  or  other  bitter  flavoring  matter."  He 
also  instructed  that  only  a  sale  of  "beer,"' 
as  charged  in  the  indictment,  could  sustain 
a  verdict  of  guilty,  and  that  "it  is  claimed 
by  the  defendant  that  the  liquor  on  the  oc- 
casion referred  to  in  the  indictment  was  hop 
ale,  which  is  not  intoxicating.  As  hereto- 
fore stated,  the  question  for  you  to  deter- 
mine is  not  whether  hop  ale  was  sold,  or 
whether  hop  ale  is  intoxicating,  or  w^hether 
beer  is  intoxicating,  but  your  attention  must 
lie  directed  to  the  fact  whether  the  liquor 
called  hop  ale  was  in  fact  beer,  and  whether 
it  was  sold  as  charged  in  the  indictment." 

On  appeal  these  instructions  "were  approv- 
ed. The  court  said:  "If  the  court,  as  mat- 
ter of  law,  must  know  that  beer  is  a  malt  li- 
quor, it  is  not  necessary  to  a  conviction  for 
the  jury,  besides  finding  a  sale  of  beer,  to 
find  also,  as  a  matter  of  fact,  that  beer — 
that  is,  malt  liquor — is  intoxicating." 

In  United  States  v.  Cohn,  2  Ind.  Terr.  474, 
52  S.  W.  38,  the  liquor  sold  was  "Rochester 
tonic."  The  evidence  showed  that  it  was 
made  in  the  same  \nanner  as  beer,  and  was 
in  fact  the  second  draw  or  brew  from  tlie 
mash  from  which  beer  had  previously  been 
made,  and  tbat  it  was  simply  lieer  with  a 
less  percentage  of  alcohol  than  is  contained 
in  ordinary  beer.  It  contained  3  per  cent  oi 
malt  extract  and  1.73  per  cent  alcohol.  It 
was  admitted  that  Rochester  tonic  was  a 
malt  liquor.  It  was  conceded  in  argument 
that  the  stufT  contained  2  per  cent  and  un- 
der of  alcohol,  and  would  not  intoxicate. 
The    statute   prohibited   the    sale    of    "any 
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vinous,  malt,  or  fermented  liquors,  or  any 
other  intoxicating  drinks  of  any  kind  what- 
soever." A  prior  statute  had  prohibited  "ale 
and  beer."  The  court  said,  at  pages  500,  602, 
of  2  Ind.  Terr.:  "The  evident  object  of  Con- 
gress in  making  the  change  of  phraseology 
in  the  statute  from  'ale  and  heer'  to  'any 
malt  of  fermented  liquors'  was  not  to  exclude 
that  which  the  old  had  included,  but  it  was 
to  include  in  the  new  law  that  which  was  ex- 
cluded by  the  old,  by  using  an  expression 
broad  enough  to  cover  all  forms  and  kinds 
of  alcoholic  drinks.  .  .  .  The  law  as  it 
existed  prior  to  the  act  of  1805  prohibited 
ale  and  beer  in  all  of  their  forms.  The  first 
act  passed  afterwards,  relating  to  the  same 
conditions  prohibits  malt  liquors,  ale,  and 
beer,  in  all  of  their  forms.  Did  Congress 
intend  to  make  an  exception  in  the  act  of 
1895?  We  think  not,  and  therefore  hold 
tliat  malt  and  fermented  liquors,  when  to 
be  used  as  beverages  or  for  drinks,  are  pro- 
hibited by  the  statute,  in  all  of  their  forms, 
and  the  question  as  to  whether  or  not  they 
are  intoxicating  is  immaterial." 

In  Sawyer  v.  Botti,  147  Iowa,  453,  27 
L.R.A.(N.S.)  1007,  124  N.  W.  787,  the  ac 
tion  was  to  enjoin  the  sale  of  "Justus  beer," 
and  was  of  course  tried  to  the  court.  Tiie 
evidence  showed  that  in  the  manufacture  of 
Justus  beer  the  same  materials  were  used 
as  in  lager  beer,  and  the  process  of  malt- 
ing and  extracting  was  the  same,  except 
that  the  process  of  fermentation  was  arrest- 
ed before  any  considerable  amount  of  alco- 
hol was  produced,  so  tliat  Justus  beer  con- 
tained about  one  half  of  1  per  cent  of  alco- 
hol by  volume,  while  lager  beer  contains  3} 
per  cent  of  alcohol.  The  evidence  further 
showed  that  Justus  beer  was  not  intoxi- 
cating because  no  ordinary  person  could  im- 
bibe enough  at  one  time  to  get  sufficient  al- 
cohol to  produce  intoxication.  The  statute 
prohibited  the  sale  of  "intoxicating  liquor," 
except  as  otherwise  provided,  and  defined 
that  term  to  mean  "alcohol,  ale,  wine,  beer, 
spirituous,  vinous,  and  malt  liquor,  and  all 
intoxieating  liquor  whatever."  The  injunc- 
tion was  granted.  On  appeal  the  supreme 
court  affirmed  the  decree  saying:  "We 
reach  the  conclusion  without  the  slightest 
doubt  that  the  beverage  in  question,  being 
a  liquor  manufactured  from  malted  grain 
by  a  process  invohnng,  fermentationy  no 
matter  how  slight  the  fermentation  may  be, 
and  irrespective  of  the  amount  of  alcohol 
which  it  actually  contains,  and  also  without 
regard  to  whether  it  is  in  fact  intoxicating, 
is  within  the  statutory  description  of  li- 
quors the  sale  of  which  is  prohibited.  It  is 
conceded  that  the  process  of  manufacture 
of  Justus  beer  is  the  same  as  that  of  lager 
beer,  save  that  the  fermentation  is  arrested 
at  an  earlier  stage,  and  therefore  less  alco- 
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hoi  is  contained  in  the  product.  We  think 
that  such  liquor  is  'beer'  within  the  statu- 
tory definition,  but,  whether  so  or  not,  it 
is  unquestionably  a  malt  liquor."  (Italics 
ours.) 

The  court  thus  clearly  recognized  the  ele- 
ments of  fermentation  of  malt -and  at  least 
some  trace  of  alcohol  as  the  essential  and 
distinctive  features  of  malt  liquors,  just 
as  do  all  of  the  dictionaries,  though  the 
liquid  in  question  was  not  intoxicating. 

In  Luther  v.  State,  83  Keb.  455,  20  L.R.A. 
(N.S.)  1146,  120  N.  W.  125,  the  defendant 
was  charged  with  selling,  without  a  license, 
"a  certain  malt  and  intoxicating  liquor;  to 
wit,  malt  tonic."  The  undisputed  evidence 
showed  that  the  liquor  contained  1.1  per 
cent  of  alcohol  and  was  "in  the  class  of 
beers."  The  manufacturer's  label  stated 
that  it  contained  "less  than  2  per  cent  of 
alcohol"  and  was  "brewed."  The  statute 
prohibited  the  sale  of  "malt,  spirituous,  or 
vinous  liquors,  or  any  intoxicating  drinks," 
without  a  license.  The  court  held  that,  as 
to  the  character  of  the  liquor,  it  was  not 
necessary  to  prove  more  than  that  it  was 
a  "malt  liquor."  In  answer  to  the  claim 
that  there  was  no  proof  that  it  would  in- 
toxicate the  court  said:  "At  any  rate,  the 
law  prohibits  the  sale  of  'malt  liquors'  with- 
out a  license,  and  we  must  obey  its  plain 
mandate.  Alcoholic  beverages  are  under 
the  ban  of  the  law  in  some  form  or  other,  in 
most  civilized  countries.  They  are  known 
to  be  the  cause  of  crime,  destitution,  and 
pauperism.  Malt  liquors  used  as  beverages 
are  known  to  contain  that  destructive  in- 
gredient. It  was  proven  upon  the  trial  of 
this  case  that  the  |>everage  kept  and  sold 
by  plaintiff  in  error  contained  it.  The  li- 
quor sold  by  him  was  simply  an  effort  to 
evade  the  law.  The  title  of  the  act  is  'An 
Act  to  Regulate  the  License  and  Sale  of 
Malt,  Spirituous,  and  Vinous  Liquors,'  etc. 
Laws  1907,  chap.  82,  p.  297.  The  whole  act 
is  built  upon  that  title.  Halt  liquors  are 
as  much  within  both  the  letter  and  spirit 
of  the  law  as  either  of  the  other  classes 
named.  To  say  that  the  legislature  intend- 
ed to  provide  for  the  regulation  and  license 
of  intoxicating  malt  liquors  would  require 
the  same  word  to  be  used  as  defining  the 
other  classes,  and  would  be  legislating  and 
reading  into  the  statute  a  word  which. the 
legislature  clearly  intended  should  not  be 
there«  This  is  not  the  pr6vince  of  the 
courts."     (Italics  ours.) 

While  the  court  did  not  define  "malt  li- 
quor," it  recognised  that  all  malt  liquors 
contain  alcohol,  tlms  agreeing  with  the  defi- 
nitions of  the  lexicographers,  all  of  which, 
as  we  have  seen,  include  the  alcoholic  ele- 
ment. 

In   l4i   FoUette  y.  Murrav,   81   Ohio  St. 
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474,  91  N.  E.  294,  the  liquor  involved  was 
"Friedon  beer."  Defendant  was  sued  for 
an  occupation  tax  laid  by  statute  in  the 
trafficking  in  "spirituous,  vinuous,  malt,  or 
other  intoxicating  liquors."  The  case  was 
tried  on  an  agreed  statement  of  facts,  in 
which  it  was  admitted  that  the  stuff  was 
"a  malt  liquor  containing  .47  of  1  per  cent 
of  alcohol,  but  not  intoxicating."  The  court 
sustained  a  judgment  for  the  tax,  holding 
that  the  generic  term  "malt  liquors"  in- 
cludes both  nonintoxicating  and  intoxicating 
malt  liquors.  It  did  not  attempt  to  define 
malt  liquors,  because  the  liquor  in  ques- 
tion was  admitted  to  be  a  malt  liquor  and 
contained  alcohol. 

In  State  v.  O'Connell,  99  Me.  61,  58  Atl. 
59,  the  defendant  was  indicted  for  being  a 
common  seller  of  intoxicating  liquors. 
While  the  statute  then  in  force  in  Maine  is 
not  set  out  in  the  opinion,  the  court  said: 
"Rev.  Stat.  1883,  chap.  27,  §  33,  amounts 
to  a  prohibition  of  the  sale  of  malt  liquor." 

The  evidence  showed  a  sale  of  **Uno  beer, 
brewed  from  malt,  and  containing  2.36  per 
cent  of  alcohol."  On  the  trial  the  court  re- 
fused to  instruct  that  the  jury  must  find 
the  liquor  was  intoxicating,  but  did  instruct 
that  ^'if  you  find  beyond  a  reasonable  doubt 
that  the  beer  in  question  was  brewed  from 
malt,  it  was  a  malt  beer,  and  comes  within 
the  prohibition  of  the  statute." 

The  supreme  judicial  court  held  that  this 
was  not  error,  saying:  "The  issue  was 
whether  the  defendant  sold  malt  liquor.  If 
he  did  sell  it,  it  was  in  violation  of  the 
statute,  and  it  was  not  necessary,  in  order 
to  establish  his  guilt,  for  the  jury  to  go 
further,  revise  the  judgment  of  the  legisla- 
ture, and  determine  whether  malt  liquor 
was  or  was  not  in  fact  intoxicating.  .  .  . 
The  presiding  justice  was  not  bound  to  de- 
fine the  term  'malt  liquor.'  State  v.  Starr, 
67  Me.  242,  2  Am.  Grim.  Rep.  390;  State 
V.  Wall,  34  Me.  165.  While  the  court 
should  define  to  the  jury  legal  terms  to 
which  the  law  has  attached  a  specific  mean- 
ing, it  is  not  required  to  define  words  in 
common  and  ordinary  use,  the  definition 
and  meaning  of  which  jurors  are  presumed 
to  understand  as  well  as  the  coart." 

If,  as  the  court  says  the  common  meaning 
is  the  true  meaning  of  the  term  ''malt  li- 
quor," then  where  the  question  aa  here  is 
presented  as  one  of  fact  for  the  court,  we 
can  only  take  that  definition  on  which  the 
dictionaries  in  conunon  use  are  unanimous; 
namely,  an  "alcoholic  beverage  brewed  from 
malt"  or  "produced  by  fermentation  from 
malt."  See  Standard,  Century,  and  Web- 
ster's International  Dictionaries,  above 
quoted. 

In  Feibelman  v.  State,  130  Ala.  122,  30 
So.  384,  the  cause  was  tried  to  the  court 
I^R.A.1917B. 


without  a  jury.  The  liquor  sold  was  "hop 
jack."  The  evidence  showed  that  it  con- 
tained from  1.75  to  2  per  cent  alcohol,  and 
''was  produced  by  fermentation  of  malted 
barley,  diluted  with  water,  and  was  there- 
fore a  malt  liquor,"  but  in  potable  quantity 
was  not  capable  of  producing  intoxication. 
The  statute  prohibited  "the  selling  of  spirit- 
ous,  vinous,  or  malt  liquors,  or  intoxicat- 
ing bitters  or  beverages."  The  supreme 
court  sustained  a  conviction  on  the  ground 
that  the  statute  expressly  prohibited  the 
sale  of  "malt  liquor,"  and  that  the  evidence 
showed  that  "hop  jack"  was  a  malt  liquor. 
The  court  further  said:  "We  may,  for  all 
the  purposes  of  this  case,  concede,  without 
indicating  any  opinion  upon  the  question, 
that  the  legislature  may  not,  in  the  exercise 
of  the  police  power,  prohibit  the  sale  of  a 
malt  liquor  which  is  not  intoxicating,  nor 
otherwise  deleterious  in  any  way,  where 
the  sole  purpose  and  object  is  the  preven- 
tion of  the  sale  of  that  particular  character 
or  quality  of  malt  liquor.  But  it  is  common 
knowledge  that  most  malt  liquors  are  in- 
toxicating and  harmful  when  used  exces- 
sively, and  are  capable  of  excessive  use  as  a 
beverage.  The  sale  of  all  such,  of  course, 
the  l^islature  has  the  power  to  prohibit." 

Clearly  the  evidence  there  brought  the 
hop  jack  within  the  exact  terms  of  the  Cen- 
tury Dictionary  definition,  "an  alcoholic 
beverage  produced  merely  by  fermentation 
of  malt,"  and  within  the  specific  meaning 
of  the  definitions  found  in  the  Standard  and 
Webster's  International  Dictionaries. 

State  ex  rel.  Guilbert  v.  Kauifman,  68 
Ohio  St.  635,  67  N.  £.  1062,  was  a  suit  in 
mandamus  to  oompel  the  enforc^nent  of  a 
statute  imposing  a  tax  "on  the  business  of 
trafiUcking  in  any  intoxicating  liquors,  and 
also  on  the  business  of  trafficking  in  spiritu- 
ous, vinous,  or  malt  liquors."  The  petition 
alleged  that  the  liquor  involved  was  '^a  malt 
liquor  or  beverage,  commonly  known  as 
'Bishop's  beer,'  .  .  .  which  malt  liquor 
or  beverage  contains  less  than  2  per  cent 
of  alcohol,  and  is  not  intoxicating."  llie 
court  overruled  a  demurrer  to  the  petition 
on  the  ground  that  "the  generic  term  *malt 
liquors'  includes  both  nonintoxicating  and 
intoxicating  malt  liquors." 

The  court  did  not  define  the  term  "malt 
liquors,"  because  the  demurrer  admitted  the 
allegation  of  the  petition  that  the  stuff  was 
a  malt  liquor  and  contained  alcohol. 

In  Flanders  v.  Com.  140  Kv.  38,  130  S. 
W.  809,  the  liquor  involved  was  called  "tem- 
perance beer"  or  "Dr.  Fiza."  It  was  ad- 
mitted to  contain  1  per  eent  of  alcohol. 
Witnesses  who  drank  it  testified  that  "the 
liquor  looked  like  beer,  smelt  like  beer, 
foamed  like  beer,  and  tasted  like  beer.  Sev- 
eral of  them  testified  that  they  drank  beer 
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many  times,  one  t)f  tliem  that  he  had  beea 
a  barkeeper,  Belliiig  beer  for  some  years,  and 
that  n  their  o^juuon  the  liquor  was  beer 
somewhat  -diluted/' 

Pelendant  «ad  (the  manufacturer  testified 
that  U  was  merely  a  carbonated  water,  with 
1  per  cent  el  aJcohol  added.  The  statute 
prohibited  4ihe  sale  of  "spirituous,  vinous, 
and  malt  Ugoors."  The  court  took  judicial 
notice  that  beer  is  a  malt  liquor,  and  in- 
structed Uxe  jury  that  if  it  found  that  the 
decoction  in  question  was  "ordinary  beer,  a 
mait  liquor,"  defendant  should  be  found 
guilty.  The  appellate  court  approved  this 
instrueiaon,  saying:  "Aa,  therefore,  the 
statute  dn  terms  prohibits  the  sale  of  malt 
liquors  in  local  option  territory,  it  is  enough 
to  inquire  whether  the  liquor  sold  is  malt 
liquor;  if  it  is,  the  guilt  is  fixed.  Whether 
it  intoxicates  some  people  or  not,  or  is 
only  ;a  mild  intoxicant,  or  whether  defend- 
ant believed  that  it  was  an  innocent  soft 
drink,  is  immaterial/' 

In  Com.  V.  Goodwin,  109  Va.  828,  64  S.  E. 
54,  ene  statute  known  as  the  "Byrd  Law,'' 
a  state  revenue  act,  permitted  the  sale  of 
"malt  beverages,"  which  it  defined  as  "the 
product  of  a  brewing  plant,  or  brewery,  and 
shall,  as  to  its  composition,  comply  with 
the  standards  now,  or  as  may  hereafter  be 
prescribed  by  the  pure  food  commissioner 
of  the  United  States,  but  shall  be  nonin- 
toxicating  and  in  no  event  contain  in  ex- 
cess of  2i  per  cent  in  volume  of  alcohol." 

Another  statute  prohibited  licensing  the 
sale  of  ^ardent  spirts,  malt  liquors,  or  any 
mixture  thereof  or  any  bitters  containing 
alcohol,'*  in  any  town  except  upon  the  writ- 
ten consent  of  the  town  council.  The  court 
held  that  ^malt  beverages"  as  defined  in 
the  first  statute  were  "malt  liquors"  with- 
in the  meaning  of  the  second  statute.  Since 
"brewing"  essentially  involves  fermenta- 
tion, it  is  clear  that  the  definition  of  "malt 
beverages"  in  the  Byrd  Law  brings  such 
beverages  within  the  definition  of  "malt 
liquor"  as  found  in  all  the  dictionaries. 

In  State  v.  Walder,  83  Ohio  St.  68,  93 
K.  £.  531,  the  statute  defined  "intoxicating 
liquor"  as  including  "any  distilled,  malt, 
vinous,  or  any  intoxicating  liquor  what- 
ever.'' The  Ilquer  sold  was  near  beer.  The 
accused  testified  that  it  was  made  as  other 
beer,  only  weaker;  that  it  was  then  boiled 
so  as  not  to  contain  any  alcohol;  that 
"sugar,  etc.,"  was  tlien  added,  and  the  mix- 
ture was  "carbonated;"  that  "if  you  keep 
it  in  a  warm  place,  it  would  generate  alco- 
hol right  away,"  but  if  kept  cool  "it  might 
go  two  or  three  weeks  .  .  .  and  never  get 
alcohol."  That  this  was  why  he  did  not 
ship  it  or  sell  it  except  on  his  own  place; 
that  in  the  beer  he  sold  at  the  time  in  ques- 1 
tion  there  was  probably  .2  of  1  per  cent  of 
L.R.A.1C17B. 


alcohol.  He  admitted  that  if  left  standing 
it  would  become  intoxicating.  The  court 
held  that  the  concoction  was  a  malt  liquor,. 
and  was  hence  in  law  an  intoxicating  liquor 
because  the  legislature  had  defined  it  so.  It 
is  clear  that  it  was  brewed  from  malt  and 
contained  at  least  a  trace  of  alcohol  as  ad' 
mitted  by  the  defendant,  and  would  soon 
develop  sufi&cient  alcohol  to  become  intoxi- 
cating. It  plainly  fell  within  the  standard 
definition  of  malt  liquor  as  an  "alcoholic 
beverage  brewed  from  malt."  The  factfr 
showed  a  plain  attempt  to  evade  the  stat- 
ute by  selling  a  potential  beer. 

The  case  of  Campbell  v.  Thomasville,  0 
Ga.  App.  212,  64  S.  E.  815,  has  no  bearing 
upon  the  case  before  us.  The  court  there 
defines  "near  beer"  as  "a  term  now  of  gen- 
eral currency  in  this  state,  and  perhaps 
elsewhere,  used  to  designate  any  and  all 
of  that  class  of  malt  liquors  which  contain 
so  little  alcohol  that  they  will  not  produce 
intoxication,  even  though  drunk  to  excess. 
It  includes  all  malt  liquors  which  are  not 
within  the  purview  of  the  general  prohibi- 
tion  law." 

The  ease  merely  held  that,  because  itar 
sale  was  not  prohibited  by  the  general  stat- 
ute, it  could  not  be  prohibited  by  a  city 
ordinance,  but  because  it  was  an  imitation 
and  substitute  for  beer,  and  liable  to  be 
used  as  a  cover  for  the  sale  of  real  beer,  it 
was  within  the  police  power  of  the  city  to 
regulate  its  sale  by  ordinance.  This  is  ele- 
mentary* In  fact  it  is  admitted  in  the  case 
before  us  that  the  sale  of  beverages  con- 
taining no  alcohol  whatever  may  be  by 
state  statute  absolutely  prohibited  in  the 
exercise  of  the  police  power  as  an  aid  to 
the  enforcement  of  the  prohibition  of  alco* 
holic  beverages.  But  our  statute  contains 
no  such  provision  unless  every  liquid  con- 
taining maltj.  whether  fermented  or  not, 
and  whether  containing  alcohol  or  not,  is  a 
malt  liquor,  which  is  the  real  question  here 
involved. 

In  People  v.  Kinney,  124  Mich.  486,  83  N. 
W,  147,  the  court  merely  held  that  ferment- 
ed cider  was  a  "fermented  liquor,"  and 
hence  prohibited  by  the  statute,  whatever 
the  degree  of  fermentation. 

We  shall  not  review  in  detail  the  other 
cases  cited  by  respondent,  involving  stat- 
utes prohibiting  the  sale  of  "cider"  eo 
nomine.  They  merely  hold  that,  cider  being 
in  terms  prohibited,  the  courts  will  not  in- 
quire  whether  the  given  cider  is  or  is  not 
"sweet"  or  "hard,"  fermented  or  unferment- 
ed,  new  or  old,  intoxicating  or  nonintoxi- 
cating.  They  throw  no  light  on  the  ques- 
tion before  us.  Com.  v.  Dean,  14  Gray,  99; 
State  V.  Frederickson,  101  Me.  37,  6  L.R.A. 
(N.S.)   186,  116  Am.  St  Rep.  295,  63  Atl. 
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536,  8  Ann.  Caa.   48;    State  v.   Spaulding, 
ei  Vt.  505,  17  Atl.  844. 

We  want  it  distinctly  understood  we  do 
not  hold  that  the  statute  does  not  prohibit 
the  manufacture  and  sale  of  a  malt  bever- 
age of  such  composition  that  of  itself  un- 
der proper  conditions  it  will  generate  alco- 
hol. We  hold  just  the  contrary.  Such  a 
liquor  would  be  potentially  a  malt  liquor. 
In  the  language  of  the  statutes  it  would 
contain  ''intoxicating  properties."  Its 
manufacture  or  sale  would  be  a  palpable 
evasion  of  the  statute.  State  v.  Walder, 
jsupra.  But  the  liquid  here  involved,  it  is 
admitted,  "is  entirely  free  from  alcohol," 
und  ''does  not  in  fact  contain  intoxicating 
properties."  The  admission  clearly  nega- 
tives the  idea  that  it  will  of  itself  gener- 
ate any  alcohol  whatever.  It  is  not  even 
claimed  by  the  state  that  it  will.  We  have 
therefore  neither  allegation  nor  proof  to 
bring  the  beverage  here  involved  within  any 
definition  of  malt  liquor,  actual  or  poten- 
tial. 

We  further  want  it  distinctly  understood 
that  we  are  not  giving  to  the  stuff  called 
^'Lifestaff"  a  certificate  of  character.  We 
ATe  merely  passing  on  the  admitted  facts 
now  before  us.  If  in  any  future  case  it 
■shall  be  either  admitted  or  proved  that 
Lifestaff,  or  any  other  beverage  by  what- 
ever name  called,  is  in  fact  a  malt  liquor, 
either  actual  or  potential,  as  the  dictiona- 
ries, text-books,  and  courts  have  defined  the 
term  "malt  liquor,"  then  in  such  a  case  it 
must  be  held  an  "intoxicating  liquor"  as 
defined  in  the  statute,  and  hence  prohibited. 

Neither  do  we  hold  that  liquids  absolute- 
ly harmlcRs,  wholly  free  from  alcohol  and 
wholly  free  from  intoxicating  properties  of 
any  kind,  might  not  be  directly  prohibited, 
or  might  not  be  conclusively  defined  as  in- 
toxicating liquors,  and  bo  prohibited,  by  a 
law  BO  declaring  in  order  to  aid  in  the  en- 
forcement of  the  purpose  of  the  prohibition 
law.  The  legislature,  or  the  people  in  a 
legislative  capacity,  have  the  undoubted 
power  to  prohibit  any  liquid,  however  harm- 


less in  itself,  but  which  might  be  used  a« 
a  cover  for  the  sale  of  the  harmful  liquors, 
or  to  prohibit  all  imitations  or  substitutes 
for  intoxicating  liquors,  however  harmless 
separately  considered.  But  we  have  no  such 
statute  and  this  court  cannot  pass  one.  It 
cannot  legislate.  Experience  in  the  enforce- 
ment of  the  law  as  it  is  now  written  mav 
eventually  sliow  such  a  need,  but  this  court 
cannot  supply  it.  The  law  as  it  now  is 
contains  no  such  provision,  either  in  terms 
or  by  any  possible  implication,  however 
liberally  construed. 

Again  we  do  not  hold  that  the  prohibition 
law  as  it  now  reads  prohibits  nothing  but 
liquors  or  liquids  capable  of  producing  in- 
toxication when  taken  to  capacity.  On  the 
contrary,  we  hold  that  every  malt  liquor, 
though  containing  only  a  trace  of  alcohol,  is 
in  terms  prohibited  because  it  is  a  ''malt 
liquor"  under  the  common  meaning  of  that 
term  as  defined  by  every  standard  diction- 
ary and  every  court  which  has  attempted  to 
define  it. 

We  merely  hold  that  a  liquid  containing 
malt,  if  unfermented  and  containing  no  al- 
cohol whatever,  is  not  a  "malt  liquor,"  as 
defined  by  any  standard  dictionary  of  our 
language,  or  as  defined  by  any  text-book,  or 
as  defined  by  any  court  which  has  attempt- 
ed to  define  the  term,  to  which  our  atten- 
tion has  been  directed,  or  which,  after  many 
days  of  careful  search,  we  have  been  able  to 
find.  In  this  we  are  not  merely  following 
precedent.  We  are  simply  giving  to  the 
term  "malt  liquor"  the  only  meaning  that 
it  has  in  our  language.  We  are  not  even 
selecting  between  a  primary  and  secondary 
meahing.  We  are  taking  the  only  meaning 
which  the  words  have.  It  is  admitted  that 
the  liquid  here  involved  does  not  come  with- 
in that  meaning.  We  are  bound  by  the  ad- 
mitted facts. 

The  judgment  is  reversed. 

Morris,  Ch.  J.,  and  Parker,  Mount, 
Main,  Holcomb,  and  Chad  wick,  J  J.,  cca- 
cur. 


.\iuiotatioii — ^Do  statutes  forbidding  the  sale  of  a  certain  class  or  classes  of 

liquor  include  nonintozicatinff  liquor. 


This  note  is  supplemental  to  the  notes 
to  Luther  v.  State,  20  L.R.A.(N.SO  1146; 
Bowling  Green  v.  McMullen,  26  L.R.A. 
(N.S.)  895,  and  Ex  parte  Lockman,  46 
L.R.A.(N.S.)  759. 

The  constitutional  power  to  prohibit 
or  regulate  the  sale  of  nonintoxicating 
alcoholic  liquors  is  discussed  in  the  note 
to  State  V.  Fargo  Bottling  Works  Co.  26 
L.R.A.(N.S.)  872;  and  the  power  of  the 
municipality  to  regulate  the  sale  of  such 
X..R.A.191713. 


liquors  in  the  note  to  State  v.  Dannen- 
burg,  26  L.R.A,(N.S.)  890.  As  to  power 
to  prohibit  or  regulate  the  sale  of  *'8oft" 
drinks,  see  the  note  to  Toliiver  v.  Bliz- 
zard, 34  L.R.A.(N.S.)  890. 

Upon  the  question  whether  allegation 
or  proof  of  the  sale  of  beer  is  sufficient 
to  sustain  a  conviction  under  statutes 
prohibiting  sale  of  vinous,  malt,  fer- 
mented, or  intoxicating  liquors,  see  the 
notes  to  People  v.  Anderson,  25  L.R.A. 
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(N.S.)  446,  and  State  v.  Billups,  48 
L.R.A.(N.S.)  308. 

Other  related  questions  are  discussed 
in  notes  cited  in  the  Indexes  to  L.R.A. 
Notes  under  the  title,  "Intoxicating  li- 
quors." 

Cases  under  statutes  prohibiting  the 
sale  of  beverages  containing  alcohol  in 
any  quantity  whatever  are  excluded 
from  the  question  now  under  considera- 
tion, as  are  those  under  statutes  relat- 
ing in  terms  to  nonintoxicating  liquors. 

As  is  shown  in  the  earlier  notes,  the 
authorities  upon  this  question  are  in 
direct  conflict;  the  weight  of  authority 
taking  the  view  that,  where  the  statute 
expressly  forbids  the  sale  of  a  certain 
class  of  liquor,  nonintoxicating  as  well 
as  intoxicating  liquors  of  that  class  are 
included  within  the  prohibition.  The 
same  may  be  said  of  the  more  recent 
«ases. 

Thus,  in  Bradley  v.  State  (1912)  3 
Ala.  App.  212,  58  So.  95,  the  defendant 
•was  held  subject  to  conviction  under  the 
Alabama  statute,  where  he  sold  a  malt 
liquor,  whether  or  not  it  was  an  intoxi- 
cant; the  court  following  the  Alabama 
cases  in  the  note  in  20  L.B.A.(N.S.) 
1146. 

So,  in  Berner  v.  McHenry  (1915)  169 
Iowa,  483,  151  N.  W.  450,  the  court  fol- 
lowed Sawyer  v.  Botti  (1910)  147  Iowa, 
453,  27  L.R.A.(N.S.)  1007,  124  N.  W. 
787,  cited  in  the  note  in  26  L.R.A.(N.S.) 
895,  and  held  that  a  liquor  containing 
malt  and  alcohol,  which  could  be  and 
was  used  as  a  beverage,  was  malt  liquor 
prohibited  by  the  statute. 

So  it  was  held  that  a  fermented  malt 
liquor  containing  alcohol,  whether  in- 
toxicating or  not,  is  within  a  statute  pro- 
hibiting the  sale  of  '^any  spirituous,  malt, 
ardent,  or  intoxicating  liquors  or 
drinks."  Pennell  v.  State  (1909)  141 
l^is.  35,  123  N.  W.  115. 

And  in  Brown  v.  State  (1915)  17 
Ariz.  314,  152  Pac.  578,  referred  to  in 
State  v.  Hbmrich,  ante,  962,  it  was  held 
that  beer,  whether  intoxicating  or  not, 
is  within  a  prohibition  of  ''ardent  spir- 
its, ale,  beer,  wine,  or  intoxicating  liquor 
or  liquors  of  whatever  kind." 

So,  also,  it  has  been  held  that  a  fer- 
mented liquor  containing  .55  of  1  per 
cent  of  alcohol  at  60  Fahrenheit,  though 
not  intoxicating,  is  within  a  prohibiting 
statute  declaring  that,  "by  the  words, 
'spirit,'  'spirituous  liquors,^  or  'intoxi- 
cating liquor,'  shall  be  intended  all  dis- 
tilled liquors  or  rectified  spirits,  vinous, 
fermented,  brewed,  and  malt  liquors  and 
wines,  and  any  beverage,  by  whatever 
name  called,  containing  more  than  1  per 
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cent  of  alcohol  by  volume  at  60  Fahren- 
heit." State  V.  Lebrecque  (1916)  —  N, 
H.  — ,  97  Atl.  747. 

And  an  indictment  charging  the  sale 
of  "ardent,  vinous,  malt,  fermented, 
spirituous,  alcoholic,  and  intoxicating 
liquors"  is  supported  by  proof  of  sale 
of  any  of  such  liquors  which  contain 
any  alcohol  at  all,  whether  they  are  in- 
toxicating or  not,  under  a  statute  pro- 
hibiting the  sale  of  "alcohol  or  any 
spirituous,  ardent,  vinous,  malt,  or  fer- 
mented liquors  in  this  state,  or  any 
compound  or  preparation  thereof,  com- 
monly called  tonics,  bitters,  or  medi- 
cated liquors,  or  intoxicating  spirits  of 
any  character  which  are  used  and  drank 
as  a  beverage  in  any  quantity  or  for 
any  purpose  whatever,"  etc.  Seibert  v. 
State  (1915)  121  Ark.  258,  180  S.  W. 
990. 

It  is  not  necessary  for  the  prosecu- 
tion to  prove  that  the  liquor  sold  would 
actually  intoxicate  a  person  or  that  any- 
body had  become  intoxicated;  but  sim- 
ply that  the  accused  has  sold  distilled, 
spirituous,  vinous,  fermented,  or  malt 
liquors,  whether  strong  or  weak,  and 
whether  in  fact  intoxicating  or  not, 
where  the  statute  provides  that  the  term 
"intoxicating  liquors"  in  that  statute 
shall  include  all  distilled,  spirituous, 
vinous,  fermented,  and  malt  liquors. 
People  V.  Stone  (1910)  154  Hi.  App.  7. 

In  State  v.  Martin  (1910)  230  Mo. 
1,  139  Am.  St.  Rep.  628,  129  S.  W.  931, 
the  Local  Option  Act  prohibiting  the 
selling  of  a  beverage  containing  alcohol 
in  any  quantity  whatever  was  attacked 
as  unconstitutional  in  that  this  provi- 
sion was  not  embraced  in  the  subject 
of  the  title,  "submitting  the  question  of 
prohibiting  the  sale  of  intoxicating  li- 
quors." But  the  court  held  that  the 
legislature  must  be  deemed  to  have  had 
in  mind  the  definition  of  intoxicating 
liquors  in  the  so-called  Dramshop  Law; 
viz.,  "The  term  'intoxicating  liquor,'  as 
used  in  this  chapter,  shall  be  construed 
to  mean  fermented,  vinous,  or  spirituous 
liquors,  or  any  composition  of  which  fer- 
mented, vinous,  or  spirituous  liquors  is  a 
part,  and  all  the  foregoing  provisions 
shall  be  liberally  construed  as  remedial 
in  their  character." 

On  the  other  hand  in  Gleorgia  it  is 
held  that  a  law  prohibiting  the  sale  of 
"any  alcoholic,  spirituous,  malt,  or  in- 
toxicating liquors,  or  other  drinks  which, 
if  drunk  to  excess,  will  produce  intoxi- 
cation," comprehends  only  such  bever- 
ages as,  "if  drunk  to  excess,  will  pro- 
duce intoxication."  Abbott  v.  State 
(1912)   11  Ga.  App.  43,  74  S.  E.  621, 
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holding  that  the  expression  "near  beer" 
does  not  import  an  intoxicating  liquor, 
and  that  evidence  of  the  sale  of  such  a 
beverage,  without  proof  that,  if  drunk 
to  excess,  it  will  produce  intoxication, 
will  not  support  a  conviction  of  viola- 
tion of  the  statute,  the  court  observing 
that  "this  court  has  defined  *near  beer' 
as  a  malt  liquor  containing  such  a  small 
percentage  of  alcohol  that  it  will  not 
produce  intoxication  if  drunk  to  excess." 

So,  in  Howard  v.  Acme  Brewing  Co. 
(1914)  143  Ga.  1,  83  S,  E.  1096,  it  was 
held  that  neither  the  statute  aforesaid 
nor  the  Blind  Tiger  Statute  was  intend- 
ed to  apply  to  the  sale  of  a  nonintoxi- 
cating  malt  liquor,  the  latter  statute 
providing  for  the  abatement  as  a  nui- 
sance of  a  place  "commonly  known  as  a 
'blind  tiger,'  where  spirituous,  malt,  or 
intoxicating  liquors  are  sold  in  violation 
of  law." 

In  Hoskins  v.  .Com.  (1916)  —  Ky. 
— ,  188  S,  W.  348,  where  the  indictment 
was  for  the  offense  of  having  in  posses- 
sion for  the  purpose  of  selling  any  spir- 
ituous, vinous,  or  malt  liquors  in  local 
option  territory,  the  court  said:  "Beer 
is  a  malt  liquor,  and,  while  it  is  essential 
to  constitute  guilt  of  the  offense  for 
which  appellant  was  indicted,  that  the 
malt  liquor  should  be  also  intoxicating, 
when  it  is*  proven  to  be  beer,  the  court 
will  presume  or  take  judicial  knowledge 
that  it  is  intoxicating,  without  proof  to 
that  effect."  But  the  conviction  was  re- 
versed on  another  ground. 

In  South  Carolina  it  is  held  that  li- 
quor which  cannot  intoxicate  because 
sickness  would  intervene  before  intoxi- 
cation is  not  within  a  statute  prohibiting 
delivery  of  intoxicating  liquors.  Geer 
Drug  Co.  V.  Atlantic  Coast  Co.  (1916) 
—  S.  C.  — ,  88  S.  E.  448. 

Under  the  Texas  Local  Option  Law, 
it  is  held  that  the  expression  "intoxi- 
cating liquors"  means  "a  liquor  intended 
for  use  as  a  beverage,  or  capable  of  be- 
ing so  used,  which  contains  alcohol,  eith- 
er obtained  by  fermentation  or  by  the 
additional  process  of  distillation,  in  such 
a  proportion  that  it  will  produce  intoxi- 
cation when  taken  in  such  quantities  as 
may  practically  be  drunk."  Sandoloski 
V.  State  (1912)  65  Tex.  Crim.  Kep.  33, 
143  S.  W.  151.  See  also  Cannan  v. 
State  (1913)  71  Tex.  Crim.  Rep.  416, 159 
S.  W.  1186. 

In  People  v.  S trickier  (1914)  25  Cal. 

App.  60,  142  Pac.  1121,  disapproved  in 

State  v.  Hemrich,  ante,  962,  it  was  held 

that  a  statute  prohibiting  the  sale   of 

"alcoholic  liquors"  does  not  include  malt 

liquor  containing  less  than  1  per  cent  of 
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alcohol,  where  the  statute  provides  that 
"the  term  'alcoholic  liquors,'  as  used  in 
this  act,  shall  include  spirituous,  vinous, 
and  malt  liquors,  and  any  other  liquor 
or  mixture  of  liquors  which  contains  1 
per  cent  by  volume,  or  more,  of  alcohol, 
and  which  is  not  so  mixed  with  other 
drugs  as  to  prevent  its  use  as  a  bever- 
age." 

It  will  be  observed  that  the  reversal 
in  State  v.  Hemrich  is  upon  the  ground 
that  the  expression  "malt  liquor"  im- 
ports a  liquid  containing  alcohol. 

The  following  miscellaneous  cases  are 
closely  allied  to  the  subject: 

The  words  "imitation"  and  "substi- 
tute" are  limited  by  the  words,  "contain- 
ing as  much  as  one  half  of  1  per  centum 
of  alcohol,"  in  a  statute  prohibiting  the 
sale,  etc.,  of  "any  spirituous,  vinous,  fer- 
mented, or  malt  liquors,  or  any  imita- 
tion thereof  or  substitute  therefor;  or 
to  manufacture,  sell,  barter,  give  away, 
or  otherwise  furnish  any  liquor  or  com- 
pounds of  any  kind  or  description  what- 
soever, whether  medicated  or  not,  which 
contain  as  much  as  one  half  of  1  per 
centum  of  alcohol,  measured  by  volume^ 
and  which  is  capable  of  being  used  as  a 
beverage,"  etc.  Ex  parte  Hunnicutt 
(1912)  7  Okla.  Crim.  Rep.  213,  123  Pac. 
179,  followed  in  Wortman  v.  State  (1913) 
9  Okla.  Crim.  Rep.  440,  132  Pac.  358. 

In  holding  sufficient  an  affidavit  charg- 
ing that  the  defendant  did  unlawfully 
sell  1  pint  of  beer,  he  not  being  licensed 
under  the  laws  of  the  state  "to  sell 
spirituous,  vinous,  and  malt  liquors," 
the  court  said:  "If  the  beer  sold  by 
appellant  was  not  intoxicating  liquor 
within  the  meaning  of  the  statute  pro- 
hibiting the  sale  of  such  liquors  as  a 
beverage  by  an  unlicensed  dealer,  he  had 
the  right  to  controvert  that  fact  upon 
the  trial."  Turner  v.  State  (1910)  175 
Ind.  1,  93  N.  E.  225.  The  court  was 
perhaps  referring  to  the  following  pro- 
vision: "The  words,  intoxicating  li- 
quors,' shall  apply  to  any  spirituous,  vi- 
nous, or  malt  liquor,  or  to  any  intoxicat- 
ing liquor  whatever  which  is  used  or  may 
be  used  as  a  beverage,  and  which  con- 
tains more  than  one  half  of  1  per  cent 
of  alcohol  by  volume." 

In  Louisiana  the  state  may  license  and 
tax  the  sale  of  malt  liquors  containing 
less  than  2  per  cent  of  alcohol,  even  in 
districts  where  the  local  authorities  per- 
mit no  license  for  liquor  containing  any 
amount  of  alcohol,  however  small.  Ham- 
mond lee,  Light  &  Bottling  Co.  v.  Bal- 
lard (1914)  135  La.  201,  65  So.  108. 

Under  a  statute  prohibiting  the  sale 
of   "any   spirituous,  malt,   vinous,   fer- 
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mentedy  or  other  intoxicating  liquors/' 
an  information  is  insufficient  which 
charges  the  sale  of  ''certain  liquids,  to 
wit,  *Temp-Brew/  the  said  'Temp-Brew' 
being  an  imitation  of  beer,  haying  the 
color  of  beer,  foaming  like  beer,  having 
a  alight  smell  like  beer,   and,    •    .    • 


when  drawn  from  said  cask  or  barrel 
into  a  glass,  resembled  beer."  Re  Mc- 
Kenna  (1916)  97  Kan.  153, 154  Pac.  226, 
where,  however,  the  court  refused  a  re- 
lease on  habeas  corpus  on  other  grounds. 

B.  B.  B. 


OKI/AHOMA   SVPREAIB   COVTUT. 

WESTERN    CASUALTY    k    GUARANTY 
INSURANCE  COMPANY,  Plff.  in  Err., 

V. 

BOARD   OF    COUNTY   COMMISSIONERS 
OF  MUSKOGEE  COUNTY  et  al. 

(—  Okla.  — ,  150  Pac.  665.) 

Principal     and     surety  — •  depository 'a 
bond  —  irregular  appointment. 

1.  One  who  guarantees  by  bond  the  pay- 
ment of  public  funds  deposited  by  a  county 
treasurer  in  a  bank  designated  as  a  county 
depository,  under  the  provision  of  §  1540, 
Rev.  Laws,  1910,  may  not  defeat  liability 
on  the  bond  by  showing  that  the  designa- 
tion of  such  bank  as  a  county  depository 
was  irregular  or  illegal. 

For  other  cases,  see  Bonds,  II.  d,  in  Dig. 
1-52  N.  S, 

Bonds  —  surplusage  «-  effect. 

2.  Where  a  depository  bond  executed  pur- 
suant to  the  provisions  of  said  §  1540  con- 
tains the  exact  conditions  imposed  bv  the 
statute  and,  in  addition,  other  conditions 
which  are  not  provided  by  the  statute,  tend- 
ing to  limit  or  evade  liability,  the  Iwnd  will 
be  upheld  as  to  the  conditions  imposed  by 
statute,  and  the  other  protieious  'will  be 
treated  as  surplusage. 

For  other  cases,  see  Bonds,  II.  d,  in  Dig. 
1-52  A'.  8. 

(August  8,  1916.) 

ERROR  to  the  District  Court  for  Musko- 
gee County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  on  a  deposi- 
tory bond  given  to  secure  the  payment  of 
public  funds  deposited  by  the  county  treas- 
urer.    Affirmed, 

The  facts  are  stated  in  the  Commission- 
ers' opinion. 

Messrs.  Zevely,  Glvens,  &  Stoutz  for 
plaintiff  in  error. 

Messrs.  Fred,  P.  Branson,  W.  E.  Dis- 
ney, B.  B.  Blakeney,  and  J.  H.  Maxey, 
for  defendants  in  error: 

Headnotes  by  Edwards,  C. 

Note.  —  As  to  effect  of  insertion  of  im- 
authorized  provisions  in  a  bond  required  by 
statute,  see  annotation  foHowiug  UaNITED 
States  Fideuty  &  G.  Co.  v,  Poetkeb,  post, 
990. 


The  deposits  were  lawful. 

Hinton  v.  SUte,  —  Okla.  — ,  156  Pac.  161. 

The  recital  in  the  bond  that  the  county 
commissioners,  duly  acting  in  accordance 
with  law,  have  designated  the  First  State 
Bank  of  Wainwright,  Oklahoma,  as  a  de- 
pository, estopped  the  surety  from  now 
denying  that  it  was  not  duly  done. 

State  V.  United  States  Fidelity  k  O.  Co. 
81  Kan.  660,  26  L.R.A.(N.S.)  865,  106  Pac. 
1040;  St.  Louis  County  v.  American  Loan 
&  T.  Co.  76  Minn.  489,  78  N.  W.  113;  Henry 
County  V.  Salmon,  201  Mo.  136,  100  S.  W. 
20;  Yellowstone  County  v.  First  Trust  & 
Sav.  Bank,  46  Mont.  439,  128  Pac.  506; 
Territory  t.  Mills,  16  N.  M.  655,  120  Pac. 
325;  Powell  v.  Tunica  County,  107  Miss. 
410,  65  So.  460,  Ann.  Cas.  1916B,  1262; 
Bubrer  v.  Baldwin,  137  Mich.  263,  100  N. 
W.  468;  People  v.  Bankers'  Surety  Co.  158 
Mich.  30,  122  N.  W.  353. 

The  county  commissioners  could  not  im- 
pose the  duty  to  give  notice  upon  officers 
created  by  law  with  duties  defined  by  law. 

Southwestern  Surety  Ins.  Co.  v.  Davis, 
—  Okla.  — ,  156  Pac.  213;  Higdon  v.  Fields, 
6  Ala.  App.  281,  60  So.  594;  United  States 
Fidelity  ft  G.  Co.  v.  Union  Trust  &  Sav.  Co. 
142  Ala.  532,  38  So.  177;  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  42  L.  ed.  077, 
18  Sup.  Ct.  Rep.  552;  United  States  Fidel- 
ity A^G.  Co.  V.  Muir,  53  C.  C.  A.  56,  115 
Fed,  264;  St.  Louis  County  v.  Security 
Bank,  75  Minn.  174,  77  N.  W.  815. 

Notice  of  default  was  timely  given. 

Van  Buren  County  v.  American  Surety 
Co.  137  Iowa,  400,  126  Am.  St.  Rep.  200, 
115  N.  W.  24;  Peele  v.  Provident  Fund  Soc. 
147  Ind.  543,  44  N.  E.  C61,  46  N.  E.  990; 
i^tna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  & 
Min.  Co.  83  C.  C.  A.  431,  154  Fed.  645; 
Ward  V.  Maryland  Casualty  Co.  71  N.  H. 
262,  93  Am.  St.  Rep.  514,  51  Atl.  900; 
Booth  V.  Irving  Nat.  Exch.  Bank,  116  Md. 
668,  82  Atl.  652. 

Kdwards,  C,  filed  the  following  opinion: 
For  convenience  and  brevity  the  board  of 
county  commissioners  will  be  referred  to  as 
the  board,  the  Western  Casualty  &  Guar- 
anty Insurance  Company  as  the  Western 
Company,  and  the  First  State  Bank  of 
Wainright  as  the  bank. 
This  is  an  action  in  which  the  board  of 
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county  commissioners  of  Muskogee  county 
brought  suit  ugainst  the  First  State  Bank 
of  Wainwright  and  the  Western  Casualty  & 
Guaranty  Insurance  Company  upon  a  de- 
pository bond,  the  petition  alleging  that  on 
December  1,  1912,  W.  11.  Wainwright  was 
the  duly  elected,  qualified,  and  acting  coun- 
ty treasurer  of  Muskogee  county,  and  con- 
tinued to  act  as  such  until  the  Slst  day  of 
October,  1013;  that  on  or  about  said  1st 
day  of  December,  1912,  the  said  bank  w^as 
a  corporation  under  the  banking  laws  of 
the  state  of  Oklahoma,  engaged  in  the  bank- 
ing business,  at  Wainwright,  Muskogee 
county;  that  the  defendant  the  Western 
Casualty  &  Guaranty  Insurance  Company 
was  a  corporation  under  the  laws  of  Okla- 
homa, authorized  and  empowered  to  write 
indemnity  and  depository  bonds ;  that  on  or 
about  the  Ist  day  of  December,  1012,  the 
board  of  county  commissioners  of  Muskogee 
county  designated  the  said  bank  as  a  county 
depository  for  the  deposit  of  county  and 
other  funds  in  the  hands  of  the  treasurer 
of  said  oounty,  and  that  said  board  at  the 
time  of  designating  said  bank  required  that 
said  bank  should  execute  a  bond  with  good 
«nd  sufficient  surety,  in  the  sum  of  $10,000, 
to  secure  the  deposit  of  the  county  funds 
and  funds  deposited  with  said  bank  by  the 
aaid  treasurer,  and  that  on  the  3d  day  of 
December,  1912,  the  bank  tendered  to  the 
county  treasurer  a  bond  in  said  sum  exe- 
cuted by  it  and  the  said  Western  Company 
as  surety,  the  said  bond  containing  condi- 
tions as  follows:  ''Xow,  therefore,  the  con- 
4ition  of  this  obligation  is  such  that  if  the 
said  First  State  Bank  of  Wainwright,  Okla- 
homa, shall  safely  keep  the  moneys  con- 
stituting the  county  funds  of  Muskogee 
county,  Oklahoma,  and  shall  promptly  pay 
all  checks  and  drafts  drawn  by  said  treas- 
urer against  such  county  funds,  including 
all  interest  to  accrue  thereon  at  the  agreed 
upon  rate  per  centum  per  annum  on  all 
monthly  balances,  then  this  obligation  to  be 
void;  otherwise  to  remain  in  full  force  and 
virtue.  Provided,  however,  and  upon  the 
following  conditions:  First.  Tliat  in  the 
event  of  any  default  on  the  part  of  the 
principal,  written  notice  thereof,  with  a  cer- 
tified statement  of  the  facts  showing  such 
default  and  the  date  thereof,  shall,  within 
thirty  days  after  such  default,  be  delivered 
to  the  surety  at  its  office  in  the  city  of  Okla- 
homa City,  Oklahoma." 

Then  follow  allegations  of  a  conspiracy 
between  the  county  treasurer  and  the  presi- 
dent of  said  bank,  and  allegations  of  em- 
bezzlements and  of  the  forging,  altering, 
and  mutilating  the  records  of  said  bank. 
It  is  alleged  further  that  the  county  treas- 
urer was,  in  fact,  the  owner  of  the  stock 
of  said  bank,  and  had  secretly  transferred 
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the  same  to  other  parties,  and  made  the 
bank's  records  show  that  other  parties  were 
the  owners  of  the  stock  of  said  bank;  that 
the  records  of  the  county  treasurer  were 
falsified  to  show  that  no  money  belonging 
to  said  county  was  on  deposit  in  said  bank. 
Then  it  is  alleged  that  on  the  10th  day  of 
October,  1913,  the  said  bank  closed  its  doors 
and  refused  the  payments  of  money  on 
deposit  in  said  bank,  refused  to  pay  checks 
and  drafts  drawn  by  the  said  county  treas- 
urer, and  that  on  the  19th  day  of  December, 
1913,  this  plaintiff  discovered  that  an 
amount  in  excess  of  $10,000  of  the  funds  of 
said  oounty  was  actually  on  deposit  in  said 
bank,  and  had  been  continuously  since  the 
execution'  and  approval  of  said  bond ;  that 
plaintiff  at  once  served  written  notice  of 
said  default  upon  the  said  Western  Com- 
pany at  its  office  in  Oklahoma  City,  and 
attached  thereto  a  certified  statement  show- 
ing the  facts  so  far  as  known  by  the  plain- 
tiff. 

Plaintiff  alleges  that  it  did  not  discover 
that  there  was  any  money  of  said  oounty 
on  deposit  in  said  bank  prior  to  December 
19,  1913,  and  sets  out  at  length  the  con- 
cealment practised  which  prevented  it  from 
knowing  of  such  deposit.  Plaintiff  alleges 
that  it  has  done  and  performed  all  the  con- 
ditions of  the  said  bond,  but  that  the  said 
bank  has  refused  to  pay  checks  drawn  by 
the  treasurer  on  said  deposit,  and  that  there 
has  accrued  upon  said  deposit,  at  the  agreed 
rate,  interest  in  the  sum  of  $600.  Judgment 
is  prayed  against  the  said  bank  for  the  sum 
of  $60,6r00,  and  against  the  Western  Com- 
pany for  $10,000,  with  interest.  Motions 
to  strike  out  certain  portions  of  the  answer 
were  filed  by  the  defendant  Western  Com- 
pany, and,  after  being  overruled,  a  demurrer 
was  filed,  which  was  overruled,  and  the 
said  defendant  then  answered,  setting  up 
four  separate  defenses,  the  first  being  a  gen- 
eral denial,  except  as  to  the  execution  of  the 
bond  sued  upon  and  the  corporate  existence 
of  the  parties ;  second,  the  defendant  alleges, 
in  substance,  that  at  the  time  the  said 
bank  was  designated  as  a  county  depository, 
W.  H.  Wainwright,  the  county  treasurer, 
owned  a  large  amount  of  the  stock  of  said 
bank,  and  that  the  designation  of  said  bank 
was  therefore  in  violation  of  the  provisions 
of  §  1540  of  the  Revised  Laws  of  Oklahoma, 
and  the  bond,  being  in  furtherance  of  said 
unlawful  purpose,  was  without  validity  and 
not  binding;  third,  that  the  said  bond  sued 
upon  provided  that  in  the  event  of  default 
on  the  part  of  the  principal,  written  notice, 
witli  a  certified  statement  of  the  facts  show- 
ing such  default,  should,  within  thirty  days 
after  such  default,  be  delivered  to  the  sure- 
ty at  Oklahoma  City;  that  the  said  bank, 
on  the  16th  day  of  October,  closed  its  doors 
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and  retused  all  payments  of  money  on  de- 
posit in  said  bank,  and  the  plaintiff,  not 
having  within  thirty  days  thereafter  given 
notice  as  provided  in  said  bond,  is  not  en- 
titled to  recover;  fourth,  that  the  bond  was 
procured  by  fraud,  in  that  the  county  treas- 
urer was  the  owner  of  a  part  of  the  capital 
stock  of  the  said  bank,  and  the  designation 
thereof  as  a  depository  was  illegal;  that 
the  defendant  Western  Company  was  not 
aware  of  the  0>vner8hip  of  stock  by  the 
county  treasurer,  and,  if  such  fact  had  been 
known,  would  not  have  executed  said  bond; 
that  it  was  the  duty  of  the  county  commis- 
sioners to  know  whether  said  county  treas- 
urer was  interested  in  said  bank,  and  wheth- 
er said  bank  might  be  legally  designated  a 
depository;  that  by  reason  of  the  fraud  as 
aforesaid  the  bond  is  null  and  void.  Tiie 
plaintiff  filed  a  general  denial  by  way  of 
reply.  Judgment  was  entered  by  default 
against  the  bank,  express  reservation  being 
made  of  the  cause  of  action  upon  the  de- 
pository bond  upon  which  the  Western  Com- 
pany is  here  sued. 

At  the  time  of  the  rendering  of  the  judg- 
ment against  the  bank,  an  amended  petition 
was  filed  by  the  plaintiff,  which  amounts  in 
effect  to  a  severance  of  the  causes  of  action 
against  the  bank  and  the  defendant  the 
Western  Company.  The  cause  as  between 
the  plaintiff  and  the  Western  Company 
was  referred  to  and  tried  by  a  referee,  who 
took  the  evidence  and  made  findings  of 
fact  and  conclusions  of  law,  which  were  duly 
transcribed  and  filed  in  the  superior  court. 
Liater,  upon  motion,  the  report  was  confirmed, 
and  judgment  entered  for  the  plaintiff 
and  against  the  defendants,  the  bank  and 
the  Western  Company,  jointly  and  severally, 
for  the  sum  of  $10,000,  with  interest  there- 
on at  2i  per  cent  per  annum,  from  the  17th 
day  of  October,  1D13.  Proper  motions  for 
new  trial  were  filed  and  overruled  and  ex- 
ceptions saved,  and  within  due  time  the 
cause  was  appealed  to  this  court.  The  rec- 
cord  is  voluminous,  containing  about  800 
pages. 

The  contentions  of  plaintiff  in  error  may 
be  summarized  as  follows:  First,  that  the 
company  is  not  bound  except  for  legal  de- 
posits; second,  that  the  bond  is  not  valid; 
third,  that  the  county  failed  to  give  notice 
as  the  bond  provides. 

These  contentions  will  be  noticed  in  the 
order  presented.  Upon  the  first  proposi- 
tion, tliat  the  company  is  not  bound  ex- 
cept for  legal  deposits,  the  plaintiff  in  error 
contends  that  the  bond  in  question  is  one  to 
guarantee  the  payment  of  deposits  only, 
and,  us  it  appears  that  there  was  no  legal 
authority  for  making  the  deposits  by  tlie 
county  treasurer  in  the  bank,  that  the  bond 
is  not  liable,  whether  such  lack  of  legal 
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authority  be  based  upon  violation  of  law 
or  lack  of  facts  justifying  the  deposit;  that 
the  title  to  the  funds  never  passed,  and 
the  relation  of  debtor  and  creditor  never 
arose;  that  the  funds  illegally  deposited 
can  be  followed  as  far  as  they  can  be  traced, 
and  if  they  are  lost,  the  official  bond  of  the 
treasurer  is  liable.  The  pertinent  part  of 
the  law  with  reference  to  county  deposito- 
ries to  be  here  considered  is  found  in  §  1540, 
Rev.  Laws  1910,  and  is:  "In  all  counties 
the  county  treasurer  shall  deposit  daily 
all  the  funds  and  money  of  whatsoever 
kind  that  shall  come  into  his  possession  by 
virtue  of  his  office  as  such  county  treasurer 
in  his  name  as  such  county  treasurer,  in 
one  or  more  responsible  banks  located  in 
the  county  and  designated  by  the  board  of 
county  commissioners  as  the  county  deposit- 
ories: Provided,  that  there  shall  not  be 
deposited  of  such  funds  in  any  one  bank  at 
any  one  time,  a  greater  amount  than  the 
capital  stock  of  said  bank.  Such  bank  shall 
receive  all  moneys,  checks  or  drafts  at  par 
and  pay  interest  on  the  average  daily  bal- 
ances at  the  rate  of  2^  per  cent  per  annum, 
and  shall  credit  the  same  monthly  to  the 
account  of  such  treasurer.  Before  direct- 
ing or  authorizing  the  deposit  of  any  such 
funds  aforesaid  the  board  of  county  com- 
missioners shall  take  from  each  such  bank 
a  bond  in  a  sum  equal  to  the  largest  ap- 
proximate amount  that  may  be  deposited  in 
each  respectively,  at  any  one  time:  said 
bond  may  be  that  of  some  surety  company 
empowered  to  do  business  in  the  state. 
.  .  .  The  condition  of  said  bond  shall  be 
that  such  deposit  shall  be  promptly  paid 
on  the  check  or  draft  of  the  treasurer  of 
such  county,  and  the  bondsmen  of  said  treas- 
urer shall  not  be  liable  for  such  deposit. 
.  .  .  Provided,  that  it  shall  be  unlawful 
for  the  board  of  county  commissioners  of 
any  county  to  deposit  any  funds  of  their 
county  in  any  bank  in  which  the  county 
treasurer  or  any  member  of  the  board  of 
county  commissioners  shall  be  the  owner  of 
any  stock  or  otherwise  pecuniarily  interest- 
ed." 

Plaintiff  in  error  cites  the  case  of  Watts 
V.  Cleveland  County,  21  Okla.  231,  16  L.R.A. 
(N.8.)  918,  95  Pac.  771,  as  authority  for 
the  proposition  advanced;  but  that  case  is 
based  upon  the  law  as  it  existed  prior  to 
the  passage  of  the  present  law  authorizing 
the  designation  of  depositories  (§  1540, 
supra),  and  tlie  holding  is  virtually  to  the 
effect  that  it  was  unlawful  for  a  count v 
treasurer  to  make  a  general  deposit  of 
county  fimds,  the  court  saying:  "The  de- 
posit fund  involved  in  this  case  was  placed 
in  the  bank  as  a  general  deposit  by  JSIr. 
Hughes  as  treasurer  of  Cleveland  county. 
Under   ordinary   circumstances   such   a   de- 
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posit  would  constitute  a  loan,  and  would 
create  the  relation  of  debtor  and  creditor 
between  Cleveland  county  and  the  bank.  We 
are  convinced,  though,  that  under  the  laws 
of  the  territory  of  Oklahoma,  as  tliey  exist- 
ed at  the  time  of  this  transaction,  such  re- 
lation w^as  not  thereby  created.  'A  general 
deposit  in  a  bank  is  a  loan.'  Bank  of  Black- 
well  V.  Dean,  9  Okla.  626,  60  Pac.  226. 
Section  6062,  Wilson's  Revised  &  Annotated 
Statutes  of  Oklahoma  of  1903,  makes  it  a 
crime  for  a  county  treasurer  to  loan  public 
funds.  Section  1239,  Wilson's  Revised  & 
Annotated  Statutes  of  1903,  provides  that 
'the  books,  accounts,  and  vouchers  of  the 
county  treasurer,  and  all  moneys,  warrants, 
or  orders  remaining  in  the  treasury,  shall 
at  all  times  be  subject  to  the  inspection  and 
examination  of  the  board  of  county  commis- 
sioners, and  at  the  regular  meetings  of  the 
board  in  January  and  July  of  each  year, 
and  at  sucli  other  times  as  they  may  di- 
rect, he  shall  settle  with  them  his  accounts 
as  treasurer,  and  for  that  purpose  he  shall 
exhibit  to  them  all  his  books,  accounts,  and 
money,  and  all  the  vouchers  relating  to  the 
same,  to  be  audited  and  allowed,  which 
vouchers  shall  be  retained  by  them  for  evi- 
dence of  his  settlement;  and  if  found  cor- 
rect the  accounts  shall  be  so  certified;  if 
not  he  shall  be  liable  on  his  bond.^  It  would 
seen  from  this  section  and  the  section  mak- 
ing it  a  crime  to  loan  public  funds  that  the 
statutes  of  Oklahoma,  prior  to  the  passage 
of  the  bill  providing  for  the  creation  of  pub- 
lic depositories  did  not  permit  county  treas- 
urers to  make  general  deposits  of  public 
funds,  but  it  was  his  duty  to  at  all  times 
have  the  funds  of  the  county  under  his  con- 
trol 80  that,  immediately  upon  being  direct- 
ed to  do  so  by  the  board  of  county  commis- 
sioners, he  may  exhibit  such  funds  to  said 
board." 

Subsequently  to  that  decision  the  pres- 
ent law  was  enacted,  in  1905.  Plaintiff  in 
error  also  cites  the  case  of  Hinton  v.  State 
(No.  6125)  —  OkUi.  — ,  156  Pac.  161,  in 
which  it  is  held:  '^ 'The  condition  of  said 
bond  shall  be  that  such  deposit  shall  be 
promptly  paid  on  the  check  or  draft  of  the 
treasurer  of  such  county,  and  the  bonds- 
men of  sai4  trcaFurer  shall  not  be  liable 
for  such  deposit.'  Held,  that  the  sentence, 
'the  county  commissioners  shall  take  from 
each  such  bank  (depository)  a  bond  in  a 
sum  equal  to  the  largest  approximate 
amount  that  may  be  deposited  in  each  re- 
spectively, at  any  one  time,'  was  intended 
to,  and  does  by  implication,  limit  the 
amount  that  may  be  legally  deposited  in 
each  bank,  respectively,  to  the  amount  of 
the  depository  bond;  and  held,  further,  that 
if  the  county  treasurer  deposits  the  funds 
of  the  county  in  such  depository,  an  amount 
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in  excess  of  such  bond,  and  the  same  is  lost 
by  the  failure  of  the  bank,  the  treasurer 
and  his  surety  are  liable  for  the  amount  so 
lost  in  excess  of  the  depository  bond." 

We  are  unable  to  see  how  the  holding  in 
this  case  will  avail  plaintiff  in  error,  for 
here  the  court  simply  holds  that  the  bond 
of  the  county  treasurer  is  not  liable  for  the 
amount  of  a  deposit  covered  by  a  depository 
bond,  but  is  liable  for  a  deposit  in  a  desig- 
nated bank  in  excess  of  the  depository  boni, 
— ^following  the  rule  of  limitations  as  ex- 
pressed in  Kay  Ck)unty  v.  Dunlop,  17  Okla. 
53,  87  Pac.  590,  where  it  is  said:  **When 
the  depositories  are  designated,  and  their 
bonds  approved,  it  becomes  the  duty  of  the 
county  treasurer  to  use  these  bonds  as  de- 
positories for  the  county  money  in  his  hands, 
but  it  is  left  to  his  discretion  to  fix  the 
amount  to  be  placed  in  any  given  bank,  sub- 
ject however,  to  the  provisions  that  he  shall 
not  deposit  an  amount  greater  than  the 
capital  stock  of  such  bank,  nor  greatejr  than 
the  bond  given  as  security." 

But  the  case  at  bar  is  not  upon  the  treas- 
urer's bond,  but  upon  the  depository  bond, 
and  it  is  not  sought  to  hold  the  depository 
bond  liable  for  any  sum  in  excess  of  the 
amount  expressed  therein,  but  merely  to 
the  extent  of  such  bond,  while  the  Hinton 
Case,  supra,  holds  that  for  deposits  in  ex- 
cess of  the  depository  bond,  the  treasurer's 
bond  is  liable.  The  referee,  to  whom  this 
action  was  referred  and  whose  findings  have 
the  force  and  effect  of  the  verdict  of  a 
jury,  has  found  that  from  the  time  of  the 
execution  of  the  bond  in  controversy  until 
the  closing  of  the  bank  by  the  baxUc  com- 
missioner, there  was  on  deposit  in  said  bank 
funds  of  Muskogee  county  in  excess  of  the 
amount  designated  in  the  depository  bond. 

The  mere  fact  that  the  treasurer  had  on 
deposit  in  the  depository  bank  an  amount 
in  excess  of  the  bond  of  such  depository 
bank  would  not  make  the  deposit  unlawful. 
In  Yellowstone  County  v.  First  Trust  & 
Sav.  Bank,  46  Mont.  439,  128  Pac.  596,  the 
court  had  under  consideration  a  statute 
making  it  a  felony  for  a  treasurer  to  de- 
posit in  a  bank  more  money  tlian  he  had 
received  security  for,  and  the  court  there 
held  that  neither  the  validity  nor  the  suffi- 
ciency of  the  bond  was  impaired,  and  per- 
mitted the  recovery  to  the  extent  of  the 
penalty  named  in-  the  bond,  and  pernutted 
a  trust  to  be  imposed  for  the  remainder  of 
the  deposit  in  excess  of  the  bond.  In  the 
case  at  bar,  neither  an  excessive  deposit  nor 
the  fact  that  the  books  of  the  br.nk  and  of 
the  county  treasurer  fail  to  show  the  true 
status  of  the  account  will  affect  the  legality 
of  the  deposit. 

Upon  the  second  proposition  argued,  that 
the  bond  is  not  valid,  it  is  urged  that  the 
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designation  of  the^  bank  as  a  depository  is 
illegal;  that  it  is  against  the  plain  letter  of 
the  law    (§   1540,  supra);    that  the  board 
of  commissioners  must  know  that  a  bank  is 
a  proper  depository  before  designating  it, 
and  that  in  this  case  the  designation  was 
wholly  illegal  and  a  fraud,  and  the  bond 
sued  upon,  having  been  procured  ahd  given 
in  furtherance  of  said  fraud,  is  wholly  void, 
and  the  depositing  of  money  in  the  bank  by 
the   county   treasurer,   while   owning  stock 
therein,  is  an  embezzlement  by  the  treasur- 
■er,   for  which   the   depository  bond   is   not 
liable.     If  the  board,  in  making  the  desig- 
nation, had  knowledge  of  the  ownership  of 
atock  in  the  bank  by  the  county  treasurer, 
there  might  be  some  force  in  the  contention ; 
but  it  is  nowhere  intimated  that  the  board 
had  any  such  knowledge  or  information.    If 
the  surety  company  which  signed  the  bond 
was  deceived,  so  also  was  the  board  deceived. 
The  mere  designation  of  the  bank  as  a  de- 
pository by  the  board  is  not,  in  contempla- 
tion of  law,  the  reason  for  depositing  the 
county  funds  in  such  bank.     Such  designa- 
tion is  but  one  of  the  necessary  steps  pre- 
ceding a  deposit.     The  giving  of  a  deposi- 
tory bond  is  another  step,  and  if  the  board 
must  know  before  making  the  designation 
that  the  bank  is  a  proper  one  to  be  desig- 
nated,  it   w^ould   seem   to   follow   that   the 
bonding    company   also    should    know    that 
the  bank  is  a  proper  oim  to  bond,  and  yet 
the  bond  sued  upon  contains  this  recital: 
""Whereas,  the  board  of  county  commission- 
ers of  Muskogee  county,  state  of  Oklahoma, 
duly   acting   in   accordance   ^ith   law,    has 
designated  the  First  State  Bank  of  Wain- 
wright,  Oklahoma,  as  a  depository  of  the 
county  funds  of  Muskogee  county,  state  of 
Oklahoma,  and  has  designated  the  sum  of 
^10,000  as  the  amount  of  the  bond  to  be 
^ven  by  said  bank,  now,  therefore,"  etc. 

We  are  not  at  all  sure  that,  had  the  board 
known  at  the  time  it  designated  said  bank 
as  a  depository  that  stock  was  owned  there- 
in by  the  county  treasurer,  even  this  knowl- 
edge would  have  rendered  the  bond  void. 
In  the  case  of  Henry  County  v.  Salmon,  201 
Mo.  136,  100  S,  W.  20,  the  court,  in  dis- 
cussing the  case  of  Hennepin  County  v. 
State  Bank,  64  Minn.  180,  66  N.  W.  143, 
says:  "In  Hennepin  County  v.  State  Bank, 
supra,  the  board  of  county  commissioners 
had  designated  the  depository  in  the  teeth 
of  a  statute  requiring  the  board  of  auditors 
'to  make  the  designation.  In  a  suit  on  the 
bond  the  sureties  defended  on  the  theory 
the  designation  was  void.  What  was  said 
in  disposing  of  that  contention  is  applic- 
able in  this  case,  viz.:  'In  principle,  this 
case  falls  within  the  rule  that  the  sureties 
upon  an  official  bond,  by  virtue  of  which  i 
the  officer  has  been  inducted  into  office,  can- 
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not,  when  called  upon  to  answer  for  his 
official  defaults,  escape  liability  upon  the 
ground  that  their  principal  was  not  duly 
elected  or  appointed,  or  did  not  legally  qual- 
ify. Mechem,  Pub.  Off.  §  341;  2  Brandt, 
Suretyship  &  Guaranty  §  521;  State  v. 
Bates,  36  Vt.  387;  People  v.  Evans.  29  Cal. 
429;  Byrne  v.  State,  50  Miss.  688;  Taylor  v. 
State,  51  Miss.  79.' " 

The  case  of  Buhrer  v.  Baldwin,  137  Mich. 
263,  100  N.  W.  468,  is  very  much  in  point, 
in  which  case  it  is  held:     "One  who  guaran- 
tees the  payment  of  county  funds  to  be  de- 
posited in  an  unincorporated  bank  is  liable 
to  the  county  therefor,  although  the  con- 
tract to  deposit  in  such  bank  was  prohibited 
by  statute  and  void." 
In  the  body  of  the  opinion  the  court  says : 
"It  is  insisted  that  no  action  can  be  main- 
tained on  the  writing  signed  by  defendants, 
becausTe  it  was  executed  in  violation  of  law. 
The  law  in  question  is  Act  No.  393  of  the 
Local  Acts  of  1879,  §  1.    This  act  made  it 
*the   duty   of   the   county  treasurer   of  the 
county  of  Wayne  to  deposit  daily  his  entire 
receipts  from  all  sources,  and  all  moneys, 
drafts,  or  checks  on  hand,  to  the  credit  of 
the  county  of  Wayne,  in  such  bank  or  banks 
incorporated  under  the  laws  of  this  state 
or  the  United  States,  as  may  be  designated 
by  the  treasurer  and  the  board  of  auditors 
of  said  county  as  the  depository  of  the  funds 
of  the  county.'    The  act  makes  it  a  felony 
for  the  county  treasurer  to  violate  its  provi- 
sions.    It  is  contended  that  as  A.  Ives  & 
Sons  was  a  partnership,  the  deposit  in  ques- 
tion in  its  bank  was  prohibited  and  made  a 
felony  by  this  statute,  and  that,  as  a  con- 
sequence, the  undertaking  of  the  defendants 
was  an  illegal  contract  which  cannot  be  en- 
forced.   If  this  suit  is  to  be  regarded  as  the 
personal  suit  of  the  county  treasurer,  who 
has   violated   the  statute,   there   would   be 
great  force  in  this  contention.    It  is  earnest- 
ly insisted  that  the  court  should  so  regard 
it ;  and  it  is  said  that,  if  this  action  should 
fail,  the  county  will  lose  nothing,  since  it 
is  fully  Indemnified  by  the  bond  of  the  coun- 
ty treasurer.     We  cannot  regard  this  suit 
as  the  personal  suit  of  the  county  treasurer. 
The  form  of  the  declaration,  the  prosecution 
of  the  suit  by  the  prosecuting  attorney,  the 
objection  already  discussed  and  disposed  of, 
all  indicate  that  it  is  a  suit  by  the  county 
to  recover  its  money.     The  fact,  if  it  be  a 
fact,  that  the  people  of  the  county  of  Wayne 
have  double  security  for  this  money  is  a  cir- 
cumstance of  no  legal  importance.     If  they 
are  so  secured,  the  officials  of  that  county, 
and  not  this  court,  have  the  right  to  de- 
termine to  which  security  they  will  first  re- 
sort.   They  have  determined  to  resort  to  the 
obligation  of  defendants.    Nor  does  this  rec- 
ord enable  us  to  say  with  certainty  that  the 
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sureties  on  the  treasurer's  bond  are  now 
responsible.  It  cannot  therefore  be  said 
that  the  county  will  not  lose  its  money  if 
defeated  in  the  present  action. 

"Assuming  this  suit  to  be  the  suit  of  the 
county  to  recover  the  money  illegally  de- 
posited with  A.  Ives  &  Sons,  does  the  stat- 
ute prevent  the  enforcement  of  the  contract? 
Did  the  legislature,  in  enacting  the  stat- 
ute of  1879,  intend  that  those  who  agreed 
to  make  good  a  loss  to  the  people,  caused  by 
a  violation  of  that  law,  should  be  released 
from  their  contract?  No  such  legislative 
intent  is  expressly  declared  in  the  statute. 
Shall  it  be  inferred?  The  learned  trial 
judge,  in  speaking  of  the  statute,  said:  *It 
simply  means  that  this  was  a  protection  to 
the  money  of  the  people  .  .  .  against 
the  county  tieasurer  depositing  it  in  a  place 
tliat  the  lawmakers  deemed  iifsecure.  .  .  . 
This  statute  was  not  enacted  for  the  purpose 
of  preventing  the  county  getting  back  their 
money.  ...  It  seems  to  me  it  would  be 
a  very  unreasonable  interpretation  of  the 
statute'  to  hold,  'because  a  public  officer 
violates  the  law,  and  does  an  act  that  he 
has  no  right  to  do,  that  therefore  the  peo- 
ple lose  their  money.*  This  reasoning,  in 
our  judgment,  is  sound,  and  is  sustained 
by  authority." 

We  believe  that  the  surety  on  the  bond 
cannot  question  the  validity  of  the  bond  for 
this  reason,  and  that  the  validitv  of  the 
bond  is  not  affected  by  any  error  on  the  part 
of  the  board  in  the  designation  of  the  bank 
as  a  depository. 

Upon  the  third  proposition  argued,  that 
the  county  failed  to  give  notice  as  in  the 
bond  specified,  it  is  urged  by  plaintiff  in 
error  that,  as  provided  by  §  1152,  Rev.  Laws 
1910,  a  surety  cannot  be  held  beyond  the 
express  terms  of  his  bond;  that  he  has  liber- 
ty of  contract,  and  that  a  sensible  construe- 
tion  of  the  contract  (bond)  must  be  that 
the  surety  i.«  liable  only  on  condition  that 
notice  of  default  be  given  within  thirty  days 
thereafter;  that  the  default  does  not  create 
the  liability,  but  it  is  the  default  plus  the 
compliance  with  the  contract  of  suretyship, 
which  creates  the  liability.  In  answer  the 
board  conteiids  that  the  provision  lequir- 
ing  noiico  is  to  indefinite,  in  that  the  bond 
does  not  designate  by  whom  such  notice 
nhould  be  giv(-u,  and  that  if  it  is  contem- 
plated by  the  bond  to  impose  additional 
duties  on  a  county  officer,  whose  duties  are 
fixed  by  law,  that  such  condition  is  for  that 
reason  void;  that  conditions  and  exceptions 
are  to  be  strictly  construed  in  favor  of  the 
insured,  to  avoid  forfeiture  and  to  afford 
indemnity  (19  Cyc.  657);  that  the  bond, 
being  given  for  a  public  purpose  and  pur- 
suant to  the  provisions  of  law,  is  to  bo 
construed  as  a  statutory  bond,  and  any  con- 
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ditions,  exceptions,  or  limitations  in  ex- 
cess of  the  requirements  of  law  are  un- 
authorized and  inoperative  and  are  to  be 
treated  as  surplusage.  The  board  further 
contends  that  ti^e  proviso  requiring  notice 
is  in  conflict  with  §  9,  art.  23,  of  the  Con- 
stitution, and  for  that  reason  is  void,  and, 
lastly,  contends,  that,  as  the  record  dis- 
closed that  notice  was  given  within  thirty 
days  from  the  time  the  board  discovered  the 
character  of  the  default,  the  notice  is  time- 
ly given. 

Numerous  authorities  are  cited  by  botk 
parties  in  support  of  their  respective  con- 
tentions. We  are  impressed  with  the  im- 
portance of  the  questions  raised,  and  have 
sought  to  give  careful  consideration  to  the 
authorities  cited  and  the  arguments  ad- 
vanced. We  believe,  however,  that  there  is 
a  distinction  to  be  observed  between  bonds 
given  to  private  concerns,  where  both  par- 
ties have  full  liberty  of  contract,  and  bonds 
given  pursuant  to  a  statute,  as  in  this  case, 
for  the  public  benefit.  We  believe  that  a 
bonding  company,  giving  a  bond  under  the 
provisions  of  a  law  and  for  a  public  pur- 
pose, is  bound  to  know  the  law  and  to  know 
the  limitations  fixed  by  the  law  upon  the 
authority  of  the  agents  for  the  public,  with 
whom  it  contracts.  Here  the  statute  fixes 
the  conditions  of  the  depository  bond.  § 
1540,  supra.  This  law,  with  all  its  terms, 
no  more  and  no  less,  becomes  a  part  of  the 
bonding  contract.  The  board  has  no  author- 
ity to  waive  any  part  of  the  statute  nor 
add  anything  to  it.  The  bond  in  contro- 
versy, as  executed,  contains  all  the  condi- 
tions required  by  the  statute,  with  the  ad- 
dition of  a  condition  requiring  notice,  which 
tends  to  modify  the  statute  and  to  limit 
the  liability.  This  additional  condition,  we 
think,  may  not  be  imposed.  In  the  recent 
case  of  Southwestern  Surety  Ins.  (^.  v. 
Davis,  —  Okla.  — ,  156  Pac.  213,  this  court, 
speaking  through  Mr.  Justice  Hardy,  held: 
'The  bond  sued  on  being  a  statutory  one, 
and  given  in  an  attempt  to  comply  with  the 
statute,  in  order  to  avoid  such  a  result,  the 
court  will  read  into  the  bond  the  statutory 
conditions  and  construe  the  same  to  guar- 
antee the  fulfilment  of  contracts  entered 
into  within  the  year." 

In  the  case  of  Henry  CJounty  v.  Salmon, 
supra,  it  is  said  ( syllabus ) :  "To  ascertain 
the  liability  of  the  sureties  on  the  bond 
given  by  a  banker  as  depositary  of  county 
funds,  Laws  1901,  p.  101  [Anno.  Stat.  1906^ 
pp.  3344,  3345],  providing  for  the  selection 
of  county  depositaries,  must  be  read  into 
the  bond,  and  the  liability  of  the  sureties 
must  be  determined  by  its  provisions.'' 

The  supreme  court  of  New  York,  in  the 
case  of  Bath  v.  McBride,  81  Misc.  618,  142 
N.  Y.  Supp.  1014,  holds  (syllabus) :    *'^^^le^e 
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the  form  of  an  official  bond  differs  from 
that  prescribed  in  the  statute,  if  founded 
upon  a  good  consideration,  the  liability  of 
the  surety  is  measured  by  the  provisions 
of  the  statute  rather  than  the  language  of 
the  obligation  itself." 

In  the  case  of  Higdon  v.  Fields,  6  Ala. 
App.  281,  60  So.  594,  it  is  held  that  a 
bond  intended  by  the  obligors  to  be  the  offi- 
cial bond  of  a  public  officer  is  operative  as 
such,  though  not  conditioned  as  prescribed 
by  the  Code  prescribing  the  condition  of  of- 
ficial bonds. 

In  the  case  of  St.  Louis  County  v.  Secu- 
rity Bank,  75  Minn.  174,  77  N.  W.  815,  the 
surety  had  entered  into  an  obligation  con- 
ditioned that  the  bank  "shall  well  and  truly 
hold  said  funds,  with  accrued  interest,  sub- 
ject to  draft,  and  payable  at  all  times  on 
demand,  and  shall  well  and  truly  pay  over 
on  demand  according  to  law  all  of  said 
funds  which  shall  be  deposited  in  said  bank 
pursuant  to  said  designation." 

The  treasurer  of  the  county  had  $13,000 
of  sinking  funds  which  were  held  to  meet 
county  bonds  maturing  in  the  future.  Ue 
found  that  he  could  deposit  this  money  on 
time  deposit  and  take  a  time  certificate  of 
deposit  and  receive  3  per  cent  interest 
when  moneys  deposited  subject  to  check 
only  drew  2  per  cent  interests  The  bank 
failed,  and  the  bond  company  claimed  this 
money  had  not  been  deposited  subject  to 
check,  and  was  not  within  the  obligations 
of  the  bond.  The  court  said,  referring  to 
that  defense:  'This  would  undoubtedly  be 
so  if  the  county  treasurer  has  authority  to 
make  a  deposit  on  such  terms,  or  the 
board  of  county  commissioners  had  the  pow- 
er to  authorize  him  to  do  so;  for  the  bond 
clearly  refers  to  and  covers  only  deposits 
subject  to  draft,  payable  op  demand,  and  on 
which  the  .bank  was  to  pay  interest  on 
monthly  balances  at  2  per  cent  in  accord- 
ance with  its  proposal  to  the  county  com- 
missioners pursuant  to  Gen.  Stat.  1894,  § 
731.  The  only  authority  of  either  the  coun- 
ty  treasurer  or  the  board  of  county  commis- 
sioners to  lend  county  funds  (for  that  is 
what  it  amounts  to)  is  that  given  by  Laws 
1881,  chap.  124,  as  amended  (Gen.  Stat. 
1894,  §§  729-735,  inclusive).  They  have 
no  authority  to  deposit  county  funds  in  any 
other  place  or  on  any  other  terms  than  those 
prescribed  by  the  statute.  This  applies  to 
all  county  funds,  whatever  the  purpose  for 
which  they  were  raised.  It  is  apparent 
from  various  provisions  of  the  statute  that 
it  neither  contemplates  nor  authorizes  time 
deposits,  and  §  720  expressly  provides  that 
all  deposits  are  to  be  on  condition  that  they 
'shall  be  held  subject  to  draft  and  payment 
at  all  times,  on  demand/  and  evervone  is 
bound  to  know  the  law.  The  Security  Bank 
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was  bound  to  receive  on  deposit,  up  to  the 
statutorv  limit,  all  county  funds  offered  in 
accordance  with  the  provisions  of  the  stat- 
ute, and  on  the  terms  of  its  proposal." 

We  think  that  this  case  squarely  strikes 
down  the  provision  of  the  bond  requiring 
any  notice  to  be  given.  As  said  by  the 
court,  the  bonding  company  was  bound  to 
know  the  law,  and  to  know  that  the  bank 
obligated  itself  to  pay  upon  demand,  and 
therefore  secured  the  performance  of  that 
duty.  It  could  not  restrict  its  obligation 
in  any  form  because  the  county  officers  were 
without  power  to  consent  to  such  restric- 
tion. In  the  same  case  (St.  Louis  County 
v.  Security  Bank,  supra)  the  court  said,  in 
discussing  whether  or  not  this  bond  should 
be  measured  as  public  bonds,  as  follows: 
"While  the  bank  may  not  have  been  a  'pub- 
lic officer,*  in  the  popular  sense  of  that  term, 
yet  in  the  matter  of  the  coimty  money  de- 
posited with  it,  it  was  performing  public 
duties,  or  duties  to  the  public,  and  pro  hao 
vice  was  a  public  officer.  Its  duty  was  to 
the  public,  and  its  bond  to  secure  the  per- 
formance of  that  duty  was  for  the  benefit 
and  protection  of  the  public.  The  case  falls 
within  all  the  reasons  of  the  rule,  founded 
on  public  policy,  which  makes  certain  dis- 
tinctions between  the  rights  and  liabilitiea 
of  sureties  on  private  bonds  and  sureties 
on  bonds  given  to  secure  the  performance  by 
public  officers  of  their  official  duties  to  tha 
public.  The  case  must  be  determined  by  tlie 
rules  applicable  to  the  latter." 

It  is  true,  of  course,  that  if  a  bond  omit- 
ted the*  statutory  obligations,  it  could  not 
be  held  to  be  a  statutory  bond.  In  such  case 
it  would  be  a  common-law  ]x)nd,  and  would 
be  measured,  of  course,  by  the  terms  of  its 
obligations;  but  when  the  bond  contains  the 
exact  language  of  the  statute,  and  follows 
with  other  provisions  which  are  not  required 
by  statute,  it  is  generally  held  that  such 
a  bond  is  a  statutory  bond,  and  the  other 
provisions  will  be  treated  as  surplusage. 
Being  then  a  statutory  bond  under  the  terms 
of  the  statute,  the  liabilities  imposed  by  the 
statute  become  a  part  of  the  bond.  In 
other  words,  the  statute  defines  tlie  duties 
of  the  public  officer,  to  wit,  the  county  de- 
positary, and  a  bond  conditioned  in  the 
language  of  the  statute  will  be  held  to  pro- 
tect the  county  against  the  nonperformance 
of  these  duties,  and  clauses  attempting  to 
limit  and  'restrict  that  right  will  be  in- 
effective and  inoperative. 

We  are  further  of  the  opinion  that  if  the 
provisions  in  regard  to  notice  were  sus- 
tained, that  notice  given  within  thirty  days 
after  the  discovery  that  the  county  had 
money  on  deposit  in  the  bank,  with  a  certi- 
fied statement  of  the  faets,  would  be  timely ; 
that  the  condition  of  the  bond  requiring  no- 
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tice,  if  it  were  upheld,  would  not  require  the 
performance  of  impossible  conditions,  nor 
the  performance  of  conditions  which  would 
render  the  insurance  of  the  bond  practical- 
ly worthless,  but  calls  only  for  a  reasonable 
construction.  Having  held,  however,  that 
the  board  is  without  power  to  barter  aw^ay 
the  benefits  of   the   statute,   and   that  the 


conditions  in  excess  of  the  statute  sought 
to   be   Imposed  are  inoperative,   it   is   not 
necessary  to  pursue  the  latter  proposition 
further. 
The  judgment  is  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


INDIANA  SUPREME  COURT. 

UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY,  Impleaded,  etc.,  et  al., 
Appts., 

V. 

FRED  H.  POETKER,  Receiver  of  People's 

State  Bank. 

(180  Ind.  255,  102  N.  E.  372.) 

Bond  —  of  cashier  —  extent  of  obliga- 
tion. 

1.  A  paid  surety  of  a  bank  cashier  upon 
a  bond  required  by  statute  cannot  avoid 
the  statutory  obligation  that  the  cashier 
will  honestly  and  faithfully  discharge  the 
duties  of  his  office,  by  the  insertion  in  the 
bond  and  application  of  conditions  making 
the  enforcement  of  the  undertaking  difficult. 
For  other  cases,  see  Bonds,  II.  h,  in  Dig. 

1-52  N.  8. 

Appeal  —  setting  aside  defaults  —  abnse 
of  discretion. 

2.  The  appellate  court  will  interfere  with 
the  exercise  of  discretion  by  the  trial  court 
in  setting  aside  a  default  and  reinstating 
a  case  only  in  case  of  abuse. 

For  other  cases,  see  Appeal  and  Error,  VII. 
t,  7,  in  Dig.  1-52  y,  8. 

Same  —  opening  remarHs  of  counsel. 

3.  A  case  will  not  be  reversed  because  of 
remarks  in  the  opening  statement  of  counsel 
to  the  jury,  if,  so  far  as  they  were  improper 
and  harmful,  the  trial  court  instructed  the 
jury  to  give  them  no  consideration. 

For  other  cases,  see  Appeal  and  Error,  VII» 
m,  6,  in  Dig.  1-52  A'.  8. 

(June  24,  1913.) 

APPEAL  by  the  defendant  surety  com- 
pany from  a  judgment  of  the  Circuit 
Court  for  Pike  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages  for 
breach  of  the  official  bond  of  defendant 
Behrens,  as  cashier  of  the  People's  State 
Bank.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  Martindale,  for  appellant: 

Where  it  is  distinctly  stipulated  both  in 

the  bond   and   in  the  application   therefor 

that  answers  to  questions  in  the  applica- 

Note.  —  Ab  to  effect  of  insertion  of  un* 
authorized  provisions  in  a  bond  required  by 
statute,  see  annotation  following  this  case, 
post,  990. 
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tion  for  such  bonds  are  to  be  taken  as 
conditions  precedent  and  as  the  basis  of 
the  bond  applied  for,  and  one  of  the 
questions  is  as  to  whether  the  employee 
is  indebted  to  the  insurer  and  answer  is 
made  thereto  in  the  negative,  which  answer 
is  untrue,  no  recovery  can  be  had  upon  the 
bond  even  though  it  was  not  known  to  the 
applicant  to  be  untrue  and  even  though 
there  is  no  bad  faith  on  the  part  of  such 
applicant. 

Model  Mill  Co.  v.  Fidelity  &  D.  Co.  1 
Tenn.  Ch.  App.  365. 

Where  a  fidelity  guaranty  bond  indemni- 
fying a  proprietor  against  loss  by  reason  of 
the  fraud  of  the  employee  amounting  to 
embezzlement  or  larceny  provides  that  it 
is  entered  into  on  the  condition  that  the 
statements  in  writing  which  the  employer 
has  delivered  to  the  insurer  relate  to  the 
duties  and  eheeka  to  be  used  on  the  em- 
ployer, and  the  statements  and  answers 
therein  constitute  the  basis  of  the  bond,  and 
one  of  the  statements  so  made  is  to  the 
effect  that  the  employee's  accounts  are  to 
be  checked  up  and  verified  at  stipulated 
times,  the  failure  of  the  employer  to  com- 
ply with  the  stipulations  precludes  recov- 
ery on  the  bond. 

Young  V.  Pacific  Surety  Co.  137  Cal.  596, 
70  Pac.  660;  Livingston  v.  Fidelity  A  D. 
Co.  76  Ohio  St.  253,  81  N.  E.  330;  Knapp 
V.  Bailey,  79  Me.  195,  1  Am.  St.  Rep.  295, 
9  Atl.  122;  Guarantee  Co.  of  N.  A.  v. 
Mechanics'  Sav.  Bank  k  T.  Co.  183  U.  S. 
402,  46  L.  ed.  258,  22  Sup.  Ct.  Rep.  124; 
T.  M.  Sinclair  ft  Co.  v.  National  Surety  Co. 
132  Iowa,  649,  107  N.  W.  184;  Wieder  v. 
Union  Surety  &  G.  Co.  42  Misc.  499,  86  N. 
Y.  Supp.  105;  Fobs  v.  Rain,  39  Misc.  316, 
79  N.  Y.  Supp.  872. 

Where,  upon  the  expiration  of  the  first 
bond,  a  renewal  certificate  was  signed  by 
an  officer  of  the  company  certifying  that 
the  employee's  books  and  accounts  were 
examined  and  found  to  be  correct  in  every 
respect  and  all  moneys  handled  by  him  ac- 
counted for,  and  it  is  shown  that  such  cer- 
tificates were  false,  and  that  the  employer 
did  not,  at  any  time  during  the  employee's 
incumbency  in  office,  check  or  compare  the 
cash  on  hand  with  the  figures  of  the  cash 
book,  or  investigate  the  vouchers  credited 
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on  the  cash  book  to  ascertain  whether  they 
had,  in  fact,  been  paid,  there  is  a  breach 
of  warranty  and  the  guarantee  cannot  re- 
cover. 

Indiana  &  O.  Live  Stock  Ins.  Co.  y.  Ben- 
der, 32  Ind.  App.  2«7,  69  N.  E.  691;  Glid- 
den  V.  United  States  Fidelity  &  G.  Co.  198 
Mass.  109,  84  N.  E.  143;  Warren  Deposit 
Bank  v.  Fidelity  &  D.  Co.  116  Ky.  38,  74 
S.  W.  1111;  Car  stair  8  v.  American  Bond- 
ing &  T.  Co.  54  C.  C.  A.  85,  116  Fed,  449; 
Issaquah  Coal  Co.  v.  United  States  Fidelity 
&  G.  Co.  61  C.  C.  A.  145,  126  Fed.  89 ;  Car- 
roUton  Furniture  Mfg.  Co.  v.  American 
Credit  Indemnity  Co.  52  C.  C.  A.  671,  115 
Fed.  77;  Smith  v.  Bank  of  Scotland,  1  Dow, 
P.  C.  272,  3  Eng.  Keprint,  697;  Bailton  v. 
IMathews,  10  Clark.  &  F.  934,  8  Eng.  Ke- 
print, 993;  Lee  v.  Jones,  17  C.  B.  N.  S.  482, 
144  Eng.  Reprint,  194,  34  L.  J.  C.  P.  N.  S. 
131,  11  Jur.  N.  S.  81,  12  L.  T.  N.  S.  122,  13 
Week.  Rep.  318;  Franklin  Bank  v.  Cooper, 
36  Me.  179,  39  Me.  542;  Graves  v.  Lebanon 
Nat.  Bank,  10  Bush,  23,  19  Am.  Rep.  50; 
Model  Mill  Co.  v.  Fidelity  &  D.  Co.  1  Tenn. 
Ch.  App.  365;  American  Bonding  k  T.  Co. 
V.  Burke,  36  Colo.  40,  85  Pac.  692;  Fidelity 
&  C.  Co.  V.  Bank  of  Timmonaville,  .71  C. 
0.  A.  299,  139  Fed.  101;  Young  v.  Pacific 
Surety  Co.  137  Cal.  596,  70  Pac.  660;  Guar- 
antee  Co.  of  N*.  A.  v.  Mechanics'  Sav.  Bank 
&  T.  Co.  183  U.  S.  402,  46  L.  ed,  263,  22 
Sup.  Ct.  Rep.  124;  Missouri,  K.  k  T.  Trust 
Co.  v.  German  Nat.  Bank,  23  C.  C.  A.  65,  40 
U.  S.  App.  710,  77  Fed.  120. 

In  the  absence  of  fraud  in  making  the 
loans,  there  is  no  ground  for  recovery  under 
this  bond. 

Guarantee  Co.  of  N.  A.  v.  Mechanics'  Sav. 
Bank  &  T.  Co.  40  C.  C.  A.  642,  100  Fed. 
559 ;  Pryse  v.  Farmers  Bank,  17  Ky.  L.  Rep. 
1056,  33  S.  W.  532;  First  Nat.  Bank  v. 
Reese,  25  Ky.  L.  Rep.  778,  76  S.  W.  384; 
Exchange  Bank  v.  Gardner,  104  Iowa,  176, 
73  N.  W.  591;  Knapp  v.  Edwards,  57  Wis. 
196,  16  N.  W.  140;  Monongahela  Coal  Co.  v. 
Fidelity  &  D.  Co.  36  C.  C.  A.  444,  94  Fed. 
732;  Milwaukee  Theater  Co.  v.  Fidelity  & 
C.  Co.  92  Wis.  412,  66  N.  W.  360;  Reed  v. 
Fidelity  &  C.  Co.  189  Pa.  596,  42  Atl.  294. 

Rediscounting  and  borrowing  are  the  fiscal 
functions  of  a  bank,  and  the  cashier  has 
power  to  discount  paper. 

Auten  V.  United  States  Nat.  Bank,  174 
U.  S.  125,  43  L.  ed.  920,  19  Sup.  Ct.  Rep. 
628;  Bank  of  State  v.  Wheeler,  21  Ind. 
90;  Allison  v.  Hubbell,  17  Ind.  559;  Harris 
V.  Randolph  County  Bank,  157  Ind.  120, 
60  N.  E.  1025, 

Messrs.  Leo  H.  Fisher,  R.  W.  Arm- 
strong, and  E.  A.  Ely,  for  appellee: 

The  cashier  of  a  bank  may  be  liable  on  his 
bond  for  making  improper  loans,  although 
the  by-laws  of  the  bank  provide  for  the  ap- 
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pointment  of  a  committee  to  control  the 
making  of  a  loan. 

Wallace  v.  Exchange  Bank,  126  Ind.  265, 
26  N,  E.  175. 

A  cashier  sometimes  may  borrow  money 
for  the  bank,  but  he  cannot  borrow  aimply 
^or  the  purpose  of  increasing  the  available 
funds  of  the  bank,  so  that  in  effect  its  dis> 
posable  working  capital  shall  be  increased; 
neither  in  any  ease  can  he  borrow  money  to 
be  used  for  other  than  strictly  banking  pur- 
poses. 

1  Morse,  Banks  &  Bkg.  §§  160,  161;  Con- 
solidated Nat.  Bank  v.  Pacific  Coast  S.  S. 
Co.  95  Cal.  1;  29  Am.  St.  Rep.  96,  30  Pac. 
90. 

The  cashier  cannot  pledge  the  assets  of 
the  bank  for  payment  of  an  antecedent  debt. 

1  Morse,  Banks  k  Bkg.  §  169,  p.  358. 

The  cashier  cannot  indorse  the  bank'a 
name  to  his  own  paper. 

1  Morse,  Banks  k  Bkg.  §  169,  p.  399. 
The  opening  statemekit  of  what  counsel 

intends  to  prove  is  ground  for  reversal  only 
when  the  trial  court  abuses  its  discretion. 
He  will  need  to  be  satisfied  that  counsel's 
offer  to  prove  was  not  made  in  good  faith. 

2  Enc.  PI.  k  Pr.  706,  and  footnote;  Eppa 
r.  State,  102  Ind.  539,  1  N.  £.  491,  6  Am. 
Crim.  Rep.  517;  Anderson  v.  State,  104  Ind. 
467,  4  N.  E,  63,  5  N.  E.  711,  6  Am.  Crim. 
Rep.  601 ;  Zimmerman  v.  State,  4  Ind.  App. 
5S3,  31  N.  E.  550. 

The  case  must  be  rare  in  which  counsel 
would  be  justified  in  interrupting  the  open- 
ing of  hie  antagonist  to  raise  a  question  of 
competency;  the  question  ought  to  be  dis- 
posed of  summarily  and  without  argument. 

People  T.  Wileon,  55  Mioh.  613,  21  N. 
W.  905;  Porter  v.  Throop,  47  Mich.  S13,. 
11  N.  W.  174;  People  v.  Van  Zile,  73  Hun, 
534,  26  N.  Y.  Supp.  390. 

It  should  appear  that  misconduct  in 
argument  probably  influenced  the  jury,  be- 
fore a  new  trial  could  be  granted  for  that 
cause. 

Conenimers'  Paper  Co.  t.  Eyer,  160  Ind. 
424,  66  N.  £.  994;  Humbarger  v.  Carey, 
145  Ind.  324,  42  N.  E.  749;  Roose  v.  Roose, 
145  Ind.  162,  44  N.  £.  1;  Buseher  v.  Scully, 
107  Ind.  246,  5  N.  E.  738,  8  N.  B.  37. 

The  injured  party  must  first  make  ob- 
jection to  the  improper  argfonent  and  move 
the  court  to  instruct  the  jury  not  to  con- 
sider the  same,  before  moving  the  court  to 
withdraw  the  submission  and  discharge  the 
jury. 

Cox  V.  Cohn»  20  Ind.  App.  559,  64  N.  E. 
889;  Southern  Indiana  R.  Co.  v.  Fine,  163 
Ind.  617,  72  N.  £.  589,  17  Am.  N^.  Rep. 
221;  Magnuson  v.  State,  13  Ind.  App.  303, 
41  N.  E.  645;  Mainard  v.  Reider,  2  Ind. 
App.  115,  28  N.  E.  1»6. 

In  order  to  warrant  the  granting  of  a  new 
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trial  on  account  of  misconduct  of  counsel 
in  argument  to  the  jury,  objections  must 
be  made  to  the  argument  and  exceptions 
taken  to  the  action  of  the  court,  and  such 
action  assigned  as  a  cause  for  a  new  trial. 

Evansville  v.  Thacker,  2  Ind.  App.  370, 
28  N.  E.  569;  Chicago,  St.  L.  &  P.  R.  Co. 
V.  Champion,  9  Ind.  App.  510,  53  Am.  St. 
Rep.  358,  36  N.  K.  221,  37  N.  E.  21 ;  Fruchey 
V.  Eagleson,  15  Ind.  App.  88,  43  N.  E.  146; 
Houk  V.  Branson,  17  Ind.  App.  119,  45  N. 
E.  78. 

Messrs.  Roby  A  Watson,  and  Salsbury 
A  Ksarey  also  for  appellee. 

Cox,  J.,  delivered  the  opinion  of  the 
court; 

Appellee,  as  receiver  of  the  People's  State 
Bank  of  Huntingburg,  Indiana,  sued  Charles 
Behrens,  as  principal,  and  the  United  I*Hdel- 
ity  &  Guaranty  Company  of  Baltimore, 
Maryland,  as  surety,  to  recover  for  a  breach 
of  the  official  bond  of  Behrens,  as  cashier 
of  the  bank.  A  trial  by  jury  resulted  in  a 
verdict  against  both  defendants  for  the  full 
penalty  of  the  bond,  together  with  interest 
for  delay  in  payment  after  demand,  amount- 
ing in  all  to  $28,500.  From  a  judgment  on 
this  verdict  the  surety  company  appeals, 
and  presents  numerous  specifications  of 
alleged  errors  in  support  of  its  claim  that 
the  judgment  as  to  it  is  erroneous. 

The  People's  State  Bank  was  a  banking 
corporation  organized  under  the  laws  of  this 
state,  and  appellant  was  a  foreign  surety 
company  which  qualified  and  had  been  auth- 
orized to  transact  business  in  this  state.  It 
appears  from  the  application  for  the 
bond  that  Behrens  at  that  time  was  and 
had  been  cashier  of  the  bank;  that  he  had 
theretofore  given  a  personal  bond;  that  he 
had  been  ordered  by  the  board  of  directors 
to  procure  a  surety  company  bond;  that  his 
application  was  for  a  surety  bond  of  $25,000 
as  cashier  of  the  People's  State  Bank  of 
Huntingburg,  Indiana.  The  president  of  the 
bank  was  required  in  the  application  to  an- 
swer numerous  questions,  which  answers  the 
application  stated  were  to  be  the  basis  of  the 
bond  applied  for  and  renewals  thereof.  The 
bond  was  issued  for  a  premium  of  $62.50 
from  March  1,  1902,  to  March  1,  1903,  and 
provided  that  the  representations  and  prom- 
ises relative  to  the  duties  and  accounts  of 
the  employee  and  other  matters  contained  in 
the  application,  and  any  subsequent  represen- 
tations or  promises  of  the  employer  there- 
after required  or  lodged  with  the  company, 
should  constitute  part  of  the  basis  and  con- 
sideration of  the  contract.  It  was  then  pro- 
vided: 'That  for  the  consideration  of  the 
premises  the  company  shall,  during  the  term 
above  mentioned  or  any  substantial  renewal 
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of  such  term,  and  subject  to  the  conditions 
and  provisions  herein  contained,  at  the  ex- 
piration of  three  months  next  after  proofs 
satisfactory  to  the  company,  as  hereinafter 
mentioned,  make  good  and  reimburse  to  the 
said  employer  such  pecuniary  loss  as  may 
be  sustained  by  the  employer  by  reason  of 
the  fraud  or  dishonesty  of  the  said  employee 
in  connection  with  the  duties  of  his  office 
or  position,  amounting  to  embezzlement  or 
larceny,  and  which  shall  have  been  com- 
mitted during  the  continuance  of  said  term 
or  of  any  renewal  thereof,  and  discovered 
during  said  continuance  or  of  any  renewal 
thereof,  or  within  six  months  thereafter,  or 
within  six  months  from  the  death  or  dis- 
missal or  retirement  of  said  employee  from 
the  service  of  the  employer  within  the  period 
of  this  bond,  whichever  of  these  events  shall 
first  happen;  the  company's  total  liability 
on  account  of  said  employee  under  this  bond 
or  any  renewal  thereof  not  to  ^exceed  the 
sum  of  $26,000."  Following  this,  the  prime 
condition  of  the  bond,  there  follow  many 
provisos  tending  to  limit  and  guard  the  lia- 
bility of  the  surety,  requiring  the  employer 
to  give  notice  to  the  surety  *'at  the  earliest 
practicable  moment"  of  the  "discovery  of 
any  act  capable  of  giving  ^rise  to  a  claim 
hereunder;*'  requiring  the  claim  for  loss  to 
be  in  writing;  providing  that  any  wilful 
misstatement  or  suppression  of  fact  in  any 
claim  should  render  the  bond  void  from  the 
beginning:  that  it  should  have  a  right  to 
ratable  contribution  with  cosureties;  that  it 
should  have  a  right  to  rescind  under  certain 
conditions  and  escape  liability  for  subse- 
quent acts  of  the  cashier;  that  no  suit 
should  be  brought  on  the  bond  for  any  loss 
after  twelve  months  from  the  discovery  of 
the  loss;  and  numerous  other  provisions  for 
the  purpose  of  qualifying  and  avoiding  lia- 
bility. Following  these  there  is  a  provision 
that  none  of  the  conditions  or  provisions  of 
the  bond  shall  be  deemed  waived  unless  such 
waiver  is  clearly  expressed  in  writing,  and 
a  covenant  on  the  part  of  the  principal  to 
save  the  surety  harmless.  The  bond  was 
signed  by  the  principal  and  surety  and  ac- 
cepted and  approved  in  writing  by  the  di- 
rectors of  the  bank,. and  was  subsequently 
filed  in  the  office  of  the  secretary  of  state  as 
required  by  law.  Behrens  continued  as  cash- 
ier, and  the  bond  was  renewed  annually  for 
the  years  1903,  1904,  1905,  and  1906,'  and 
during  this  period  of  time  there  was  lost  to 
the  bank,  through  the  unfaithfulness  of  Beh- 
rens in  the  discharge  of  his  duties  as  cashier, 
a  sum  far  in  excess  of  the  penalty  of  the 
bond,  and  this  resulted  in  its  insolvency. 
In  the  main  the  questions  raised  by  ap- 
pellant surety  company  are  based  upon  the 
assumption  that  the  bond  which  it  executed 
for  Behrens  to  secure  to  the  bank  the  faith- 
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ful  discharge  of  his  duties  as  its  cashier  is  a 
common-law  undertaking,  and  that  a  recov- 
ery on  it  can  he  sustained  only  according  to 
the  numerous  and  intricate  provisions  and 
conditions  contained  in  it  and  the  written 
Application  for  it.  In  behalf  of  appellee  it 
is  claimed  that  the  bond  must  be  held  to  be 
a  statutory  official  bond  legally  of  a  char- 
acter and  with  such  conditions  only  as  the 
statute  provides.  It  must  fairly  follow, 
therefore,  that,  if  this  underlying  question 
ib  determined  favorably  to  the  contention 
of  appellee,  most  of  the  questions  presented 
by  appellant  become  immaterial  and  require 
no  consideration. 

It  has  been  held  by  this  court  that  ''the 
quasi  public  nature  of  the  banking  business, 
and  the  intimate  relation  which  it  bears  to 
the  fiscal  affairs  of  the  people  and  the 
revenues  of  the  state,  clearly  bring  it  within 
the  domain  of  the  internal  police  power,  and 
make  it  a  proper  subject  for  legislative  con- 
trol. Bankers  invite  general  deposits  pri- 
marily for  their  own  profit  and  usually  ob- 
tain a  measure  of  public  patronage,  and  the 
expediency  of  guarding  the  people  against 
imposition,  extortion,  and  fraud,  of  afford- 
ing efficient  means  of  detecting  irregular 
practices,  and  of  learning  the  true  financial 
condition  of  the  bank,  and  the  necessity  of 
preserving  the  confidence  of  patrons  in  its 
solvency  and  of  protecting  their  interests  in 
case  of  insolvency,  justify  inspection  and 
control  by  the  state."  State  v.  Riclioreek 
(1906)  167  Ind.  217,  222,  5  L.R.A.(X.S.) 
«74,  119  Am.  St.  Rep.  491,  77  N.  E.  1085, 
1086,  10  Ann.  Cas.  1809. 

In    the    exercise    of    this    governmental 
power  the  general  assembly  has  enacted  the 
following  provision  affecting  banks  organiz- 
ed under  the  laws  of  the  state:     "The  di- 
rectors  shall  elect  one  of  their  number  pres- 
ident, and  shall  also  elect  or  appoint  a  cash- 
ier.    The  president  and  cashier  sluill  each 
take  an  oath  or  affirmation   that  he  will 
faithfully  and  honestly  discharge  his  duties. 
And  the  board  of  directors  shall  require  of 
the  president  and  cashier  to  execute  separate 
tionds,  with  sureties,  in  such  sums  as  they 
may  deem  proper,  conditioned  that  they  will 
honestly    and    faithfully    discharge    their 
several  duties  as  such  officers   (which  said 
Jbond  shall  be  filed  in  the  office  of  secretary 
of  state  for  the  benefit  of  stockholders  and 
creditors  of  such  bank)  during  their  contin- 
uance in  office     .     .     .     ."      Bums'e  Anno. 
Stat.  1008,  §  3331;  Rev.  Stat.  1881,  §  2686, 
AcU  1873,  p.  21,  §  3.    It  will  be  noted  that, 
while  this  statute  leaves  the  amount  of  the 
bond  to  be  fixed  at  the  discretion  of  the 
board   of  directors,   it   is   mandatory  upon 
them  to  exact  a  bond  from  each  of  the  offi- 
cers named,  and  by   its   terms  states   the 
simple    condition    upon    wliich    it    must    be 
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given  in  clear  and  unmistakable  words; 
namely,  that  the  officer  will  honestly  and 
faithfully  discharge  his  duties  as  such  offi 
cer  during  his  continuance  in  office.  Such 
a  plain  and  simple  obligation  with  the 
broad  and  comprehensive  condition  the 
statute  requires,  and  one  less  direct  and 
less  burdensome  for  the  surety  does  not 
satisfy  it.  A  bond  such  as  the  one  given 
in  this  instance,  which  is  manifestly  pre- 
pared with  studied  care  to  avoid  all  liabil- 
ity on  the  part  of  the  surety,  except  such 
as  might  grow  out  of  a  loss  that  might  oc- 
cur to  the  one  to  whom  the  bond  was  given, 
even  after  he  had  exercised  that  close  and 
relentless  vigilance  which  makes  stealing 
wfU-nigh  impossible,  certainly  does  not  ful- 
fil the  requirements  of  the  statutb. 

A  bond  of  the  character  of  the  first  named, 
appellant  was  authorized,  by  the  provisions 
of  our  laws  relating  to  surety  companies, 
to  execute  in  compliance  with  §  3331,  supra, 
but  not  so  one  of  the  latter  class.  It  is  pro- 
vided by  §  1  of  the  Act  of  1897  (Acts  1807, 
p.  192;  Burns's  Anno.  Stat.  1908,  §  5728): 
''That  whenever  any  bond,  undertaking, 
recognizance,  or  other  obligation  is  by  an^' 
law  of  the  state  of  Indiana,  or  the  charter, 
ordinances,  rules  or  regulations  of  any 
municipality,  city  government,  common 
council,  board  of  county  commissioners,  any 
savings  bank,  state  bank  or  private  bank, 
.  .  .  required  or  permitted  to  be  made, 
given,  tendered  or  filed  with  surety  or  sure- 
ties, .  .  .  such  bond,  undertaking,  ob- 
ligation, recognisance  or  guaranty  may  be 
executed  by  a  company  qualified  to  act  as 
such  surety  or  guarantor;  .  .  .  and 
such  execution  by  such  company  of  such 
bond,  undertaking,  obligation,  recognisance 
or  guaranty  shall  be  in  all  respects  a  full 
and  complete  compliance  with  every  require- 
ment of  every  law  .  .  .  that  such  bond, 
undertaking,  obligation,  recognizance  or 
guaranty  shall  be  executed  by  one  surety, 
or  by  one  or  more  sureties,  or  that  such 
sureties  shall  be  residents  or  householders, 
or  freeholders,  or  either  or  both,  or  possess 
any  other  qualification.'' 

The  statute  fixes  upon  surety  companies 
the  character  of  lawful  sureties  upi>n  stat- 
utory bonds,  but  it  gives  them  no  authority 
to  change  the  character  or  legal  effect  of  the 
bonds  which  the  statute  exacts.  Such  a 
company  could  not  enter  into  a  recognizance 
bond  and,  by  adding  to  the  ordinary  con- 
dition for  the  appearance  of  the  defendant 
the  proviso  that  it  would  not  answer  for 
the  default  of  the  principal,  if  the  sheriff 
failed  to  keep  him  under  constant  surveil- 
lance, thereby  escape  liability  by  showing 
the  defendant's  failure  to  appear  was  due 
to  the  sheriff's  neglect.  When  appellant 
was  requested  to  furnish  a  bond  to  the  bank 
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for  its  cashier,  it  was  bound  to  know  the 
nature  of  the  oondition  it  w*ould  become 
liable  upon  if  broken.  It  is,  of  course,  to 
be  conceded  that  a  surety  company  may.,  in 
dealing  with  a  private  citizen,  with  a  free 
hand  unhampered  by  statutory  restricticnR, 
make  such  a  contract  of  suretyship  as  it 
chooses,  and  guard  and  limit  its  liability 
by  as  many  provisions  as  it  pleases,  and, 
if  the  one  for  whose  benefit  it  is  given  ac- 
cepts it  in  good  faith,  the  surety  is  bound 
only  according  to  the  terms  of  the  bond. 
But  even  in  such  a  case  the  rule  of  strict- 
issimi  juris,  which  has  been  invoked  for  the 
benefit  of  private  individual  sureties  who 
sign  for  accommodation,  and  not  for  com- 
pensation, and  which  requires  a  strict  con- 
struction of  the  contract  in  their  favor,  and 
a  resolution  of  all  doubts  in  their  favor, 
does  not  apply  to  the  involved  contract  of 
a  surety  company  which  becomes  surety  for 
profit.  In  the  latter  case  the  rule  is  reversed 
and  the  contract,  when  there  is  room  for 
construction,  is  to  be  construed  most  strong- 
ly against  the  surety  and  in  favor  of  the 
indemnity  which  the  obligee  had  reasonable 
ground  to  except.  Bank  of  Tarboro  v.  Fidel- 
ity &  D.  Co.  (1901)  126  N.  C.  320,  83  Am. 
St.  Rep.  6S2,  35  S.  £.  588;  Geo.  A.  Hormel 
&  Co.  V.  American  Bonding  Co.  (1910)  112 
Minn.  288,  128  N.  W.  12,  33  L.R.A.(N.S.) 
513,  and  many  cases  cited  in  note;  Philadel- 
phia V.  Fidelity  ft  D.  Co.  (1911)  231  Pa. 
208,  80  Atl.  62,  Ann.  Cas.  1912B,  1085, 
note;  Brown  v.  Title  Guaranty  ft  S.  Co. 
(1911)  232  Pa.  337,  38  L.R.A.(N.S.)  698, 
81   Atl.   410;    32   Cyc.   306. 

No  other  bond  was  taken  in  this  case 
than  the  one  in  suit,  and  it  is  not  denied 
that  it  was  taken  by  the  directors  and 
given  by  Behrens  and  appellant  in  com- 
pliance with  the  statute,  and  pursuant  to 
the  statute  it  was  filed  in  the  office  of  the 
secretary  of  state.  It  has  long  been  the  rule 
in  this  state  that,  when  a  bond  is  given  in 
obedience  to  a  command  of  the  statute,  a 
construction  shall  be  given  it  which  binds 
the  obligors  to  the  performance  of  the  con- 
ditions which  the  statute  declares  it  shall 
contain,  even  though  the  bond  does  not  spe- 
cifically so  provide.  The  rule  has  been  ap- 
plied to  personal  sureties  who  have  obli- 
gated themselves  for  accommodation  without 
pecuniary  reward.  The  reason  for  its  appli- 
cation to  corporations  or  others  who  engage 
in  the  business  of  becoming  sureties  or  guar- 
antors for  profit,  and  who  offer  themselves 
as  common  sureties  or  guarantors  for  hire, 
is  greater. 

That  it  is  the  settled  policy  of  the  state 
to  fix  the  conditions  of  bonds  required  by 
statute,  and  to  hold  sureties  thereon  to  the 
performance  of  the  eonditions  named,  clearly 
appears  from  statutory  provisions.  In  the 
L.R.A.1917B. 


statute  relating  to  the  bonds  of  public  offi- 
cers, it  is  provided  that  such  bonds  sliall  be 
obligatory  for  the  faithful  discharge  of  all 
duties  required  of  the  officer  by  law,  and 
that  no  such  bond  shall  be  void  because 
of  defects  in  form  or  substance,  but  upon  the 
suggestion  of  such  defects  such  bond  shall 
be  obligatory  as  if  properly  executed. 
Burns's  Anno.  Stat.  1908,  §§  9111, 9113,  Rev. 
Stat.  1881,  §§  6528,  5530.  As  we  have  seen, 
the  law  prescribes  the  conditions  which  the 
bonds  of  the  president  and  cashier  of  banks 
incorporated  under  the  laws  of  the  state 
shall  contain.  And  such  is  the  policy  in 
relation  to  many  other  bonds  required  by 
law  which  will  easily  suggest  themselves. 
See  also  Bums's  Anno.  Stat.  1908,  §  2024, 
Acts  1905,  p.  584,  §  153,  relating  to  bonds  in 
criminal  actions. 

Again  it  is  provided  in  relation  to  other 
bonds  required  by  law,  generally,  in  addi- 
tion to  the  above  provision  relating  to  the 
official  bonds  of  public  officers:  '^No  offi- 
cial  bond  entered  into  by  any  officer,  nor 
any  bond,  recognizance,  or  written  under- 
taking taken  by  any  officer  in  the  discharge 
of  the  duties  of  his  office,  shall  be  void  for 
want  of  form  or  substance  or  recital  or 
condition,  nor  the  principal  or  surety  be 
discharged;  but  the  principal  and  surety 
shall  be  bound  by  such  bond,  recognizance, 
or  written  undertaking  to  the  full  extent 
contemplated  by  the  law  requiring  the  same» 
and  the  sureties  to  the  amount  specified  in 
the  bond  or  recognizance.  In  all  actions  on 
a  defective  bond,  recognizance,  or  written 
undertaking,  the  plaintiff  or  relator  may 
suggest  the  defect  in  his  complaint,  and  re- 
cover to  the  same  extent  as  if  such  bond» 
recognizance,  or  written  undertaking  were 
perfect  in  all  respects."  Burns's  Anno.  Stat. 
1908,  §  1278,  Rev.  Stat.  1881,  §  1221. 

It  has  been  frequently  decided  in  tliis 
state  that  bonds  taken  pursuant  to  a  re- 
quirement of  a  public  statute  are  oflKcial 
bonds  within  the  meaning  of  this  section 
of  the  statute.  Faurote  v.  State  (1887) 
110  Ind.  463,  467,  11  N.  E.  472;  Robling  v. 
Pike  County  (1895)  141  Ind.  522,  40  N.  E. 
1079;  State  ex  rel.  Red  Key  Tile,  Brick  ft 
Bldg.  Co.  V.  Bowles  (1912)  177  Ind.  682,  9^ 
N.  E.  722;  State  ex.  rel.  Thornburg  v. 
Fletcher  (1891)  1  Ind.  App.  681,  586,  25 
N.  E.  Ill;  Herod  v.  SUte  (1896)  15  Ind. 
App.  648,  43  N.  E.  144,  44  N.  E.  378;  Holt- 
house  y.  State,  49  Ind.  App.  178,  97  N.  £. 
130.  See  also  Murfree,  Official  Bonds,  §§ 
36,  37. 

It  has  also  been  held  that  the  provisions 
of  the  statute  requiring  the  bond  enter  into 
and  become  a  part  of  the  bond,  whether 
written  in  it  or  not,  and  eonstitute  the  con- 
tract upon  which  both  the  rights  and  the 
liabilities  of  the  surety  are  to  be  determined. 
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See  the  cases  just  cited  and  State  ex  rel. 
Jackson  Twp.  y.  Berg  (1875)  60  Ind.  496; 
Orahain  v.  State  (1879)  66  Ind.  386,  389; 
0|>p  V.  Ten  Eyck  (1885)  99  Ind.  345.  In 
State  ex  rel.  Tliornburg  v.  Fletcher,  supra, 
it  was  said  at  page  586  of  1  Ind.  App. 
^'Tlie  wording  ol  the.  bond  neither  adds  to 
Dor  takes  from  the  recognizor  any  liability 
created  by  statute.  Where  a  bond  contains 
more  or  less  than  is  required  by  statute, 
it  operates  and  has  the  force  and  effect  of 
the  statute  authorizing  it.  If  the  bond  con- 
tains less  than  required  by  statute,  the 
bondsman  will  be  held  to  what  it  should 
liave  contained;  and  if  it  contains  more 
than  required  by  statute,  the  measure  of 
liability  would  be  to  the  extent  defined  by 
statute."  In  Opp  v.  Ten  Eyck,  supra,  it 
was  said  on  page  348  of  99  Ind.:  '*The 
force  and  effect  of  this  section  is  to  cure 
defects  and  to  supply  omissions  in  the  class 
of  bonds  named,  whether  the  defects  and 
omissions  be  of  form  or  substance,  and  to 
hold  the  obligors,  both  principals  and  sure* 
ties,  to  the  full  extent  of  the  law  requiring 
the  bond." 

It  has  been  ]ield  that,  where  the  bond 
fiued  upon  shows  upon  its  face  the  defect 
or  failure  to  meet  the  statutory  require- 
ments, the  complaint  need  not  further  sug- 
gest it.  Oook  y.  State  (1859)  13  Ind.  154; 
Boden  ▼.  Din  (1877)  58  Ind.  273. 

It  is  said  in  Ohiids  on  Suretyship  & 
Guaranty,  §  91»  p.  122^  that  the  general 
xule  is  that,  where  a  contract  of  suretyship 
ifl  entered  tnte  pnmzsot  to  a  statute  or  to  a 
by-law,  the  statute  or  by-law  forms  a  part 
of  the  contract  of  the  surety.  If  the  law 
has  made  the  instrument  necessary,  the 
parties  are  deemed  to  have  had  the  law  in 
contemplation  when  the  contract  was  ex- 
ecuted. See  also  Adama  y.  Williams,  97 
Miss.  113,  30  L.R.A.(N.S.)  855»  52  So^  865, 
Ann.  Oas.  1912C,  1129;  Qrowbarger  y. 
United  States  Fidelity  &  a.  Co.  (1907)  126 
Ky.  118,  11  Ii.R.A.(K.S.)  75S,  128  Am.  St. 
Bep.  274,  102  S.  W.  873;  Ihrig  y.  Scott 
(1893)  6  Wash.  684,  32  Pao.  406;  Slocomb 
▼.  Robert  (1840)  16  La.  173;  Boswell  y. 
rainhart  (1880>  2  La.  397;  United  States 
Fidelity  k  G.  0>.  y.  McLaughlin  (1906) 
76  Neb.  807, 107  N.  W.  577,  109  N.  W.  390 ; 
United  States  Fidelity  &  G.  Oo.  v.  Union 
Trust  k  Say.  Oo.  (1904)  142  Ala.  532,  38 
So.  177. 

In  the  case  last  cited  the  bond  was  al- 
most identical  in  its  terms  with  the  one  in 
suit.  It  was  giyen  pursuant  to  a  statute 
as  the  bond  of  a  register  in  chancery  and 
lie  acted  under  it.  It  was  said  by  the  court : 
''It  is  tii^fefore  of  no  consequence  that  tlie 
condition  of  the  bond  is  different  from  that 
which  the  statute  prescribes  for  oHicial 
bonds,  nor  of  any  coiisequenee  that  the  cour 
X^R.A.1917B. 


dition  expressed  in  the  bond  may  not  have 
been  broken  by  the  officer.     The  condition 
which,  though  not  written  into  this  paper, 
is  as  essentially  a  part  of  it  for  all  the  pur- 
poses of  this  action  as  if  it,  and  it  alone, 
were   written   into   it,   is  that  the   officer, 
William  H.  Parks,  will  faithfully  discharge 
the  duties  of  the  office  of  register  in  chan- 
cery during  the  time  he  continues  therein, 
or    discharges    any    of    the   duties    thereof 
(Oode  1896,  §  3070),  and  tlie  obligors  there- 
on are  liable  for  any  breach  of  this  condi- 
tion for  the  use  and  benefit  of  every  person 
sustaining  damages  by  such  breach    (Code 
1896,    §    3087).     It   would    be    immaterial 
whether  such  bond  is  in  terms  payable  to 
the  state.    The  law  makes  it  so  payable.    It 
would  be  immaterial  to  the  surety's  liabil- 
ity whether  Parks  executed  it.    The  surety 
is  liable  whether  he  did  or  not.    And  it  is 
immaterial    that    the    inatrument,    though 
signed  by  Parks,  yet  on  its  face  imports  no 
obligation  on  his  part  to  the  state.     The 
law  imports  that  obligation  into  the  bond. 
On  the  other  hand,  no  account  is  to  be  taken 
of,  and  no  operation  is  to  be  given  to,  the 
several  stipulations  and  conditions  set  down 
in  this  paper  which  tend  to  limit  the  lia- 
bility which  an  official  bond  imports,  or  to 
clog  or   impeach   the   remedy   for   the   en- 
forcement of  such  liability.     The  right  of 
recovery  is  the  same  in  the  abstract  and  as 
to  amount  as  if  the  bond  had  expressed 
the  statutory  conditions,  and  those  only; 
and  action  upon  it  is  maintainable  under 
the  same  conditions.    It  is  altogether  inapt 
and  inaccurate  to  say  that  the  city  court 
in  its  ruling  on  the  demurrer  in  line  with 
the  foregoing  views  made  a  bond  for  the 
parties,  or  even  that  the  law  has  made  a 
bond  which  the  parties  have  not  made.    Tlie 
law  known  of  all  men  (and  even  of  all  cor- 
porations) said  to  these  parties,  'If  you  put 
forward  a  paper   writing  as  and   for   the 
official  bond  of  this  officer,  and  the  officer 
acts  under  it,  that  paper  writing  imports 
and  involves  certain  liability  upon  you  in 
certain    contingencies.'     The   parties   make 
and  exploit  this  writing  for  this  purpose, 
knowing  the  legal  consequences  of  their  ac- 
tion,  and  they   thereby  take  those  conse- 
quences upon  themselves.     The  law,  as  it 
was  competent  for  the  law  to  do,  merely 
gave  a  certain  character  and  attached  cer- 
tain liabilities  to  certain  acts.     The  officer 
performed  those  acts,  and  it  is  not  only  no 
legal  wrong,  but  not  even  a  legal  hardship, 
for  the  law,  through  its  ministers,  to  en- 
force such  liability." 

It  fairly  follows  from  what  has  been  said 
that  tlie  bond  in  suit  must  be  held  to  bo  an 
official  bond  within  the  meaning  of  §  1278, 
supra,  and  that  appellant's  liability  on  it 
must  be  measured  by  the  breach,  which  is 
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plainly  shown,  of  the  simple  condition  that 
Bclirens  would  honestly  and  faithfully  dis- 
charge his  duty  as  cashier  of  the  bank  dur- 
ing his  continuance  in  office. 

In  addition  to  the  many  questions  not 
necessary  to  decide  by  reason  of  the  con- 
clusion just  stated,  it  is  contended  that  the 
court  below  erred  in  setting  aside  a  default 
of  appellee  and  dismissal  of  his  action,  and 
reinstating  it  upon  the  application  of  ap- 
pellee. The  cause  was  set  for  trial  on  De- 
cember 9,  1907.  Appellee's  counsel  resided 
30  miles  from  Petersburg,  the  county  seat, 
and  failed  to  reach  there  until  2:15  o'clock 
p.  M.  of  that  day.  Prior  to  their  arrival 
the  cause  was,  about  11  o'clock  a.  m.,  dis- 
missed on  motion  of  appellant.  Upon  the 
arrival  of  appellee's  counsel,  they  moved  to 
set  aside  the  default  and  reinstate  the  ac- 
tion, which  motion  the  court  subsequently 
granted.  Affidavits  were  filed  by  the  re- 
spective parties  in  support  of  and  against 
this  motion.  The  statute  (Burns's  Anno. 
Stat.  1908,  §  405,  Rev.  Stat.  1881,  §  396) 
expressly  and  properly  vests  in  trial  courts 
a  discretion  in  the  matter  of  relieving  a 
party  from  a  judgment  taken  against  him 
by  default,  which  this  court  will  review  only 
when  that  discretion  has  been  abused. 
Moreover,  the  discretionary  authority  to  re- 
lieve a  party  in  default  is  inherent  in  all 
courts  of  record  exercising  a  general  juris- 
diction, independent  of  the  statute.  Hoag  v. 
Old  People's  Mut.  Ben.  Soc.  (1891)  1  Ind. 
App.  28,  27  N.  E.  438;  Masten  v.  Indiana 


Car  &  Foundry  Co.  (1900)  25  Ind.  App.  175, 
57  N.  E.  148 ;  6  Enc.  PI.  &  Pr.  149. 

Complaint  is  presented  of  the  miaconduct 
of  counsel  for  appellee  in  making  improper 
statements  in  the  opening  statement  of  the 
plaintiff  to  the  jury  prior  to  the  introduc- 
'  tion  of  testimony.     So  far  as  these  state- 
ments  were   improper  and  harmful  to  ap- 
!  pellant,  the  court  sustained  its  objection  and 
;  instructed   the  jury  to  give  them  no  eon- 
I  sideration.     The  character,  as  well  as  the 
extent  of  the   statement  of  a  case  to  the 
jury,  is  left  much  to  the  discretion  of  the 
trial  court.     Aylesworth  v.  Brown    (1869) 
31  Ind.  270;  EUiott,  Gen.  Pr.  §  559. 

During  the  argumeut  of  the  cause  to  the 
jury  one  of  appellee's  counsel  discussed  the 
difference  between  the  terms  and  conditions 
of  the  bond  as  given  and  as  the  statute  re- 
quired it  to  be.  In  view  of  the  conclusion 
reached  as  to  the  character  of  the  bond,  we 
find  nothing  in  the  statements  of  counsel  to 
which  objections  were  made  that  would 
amount  to  improper  argument. 

As  it  appears  that  a  just  result  was 
reached  in  the  trial  court,  the  judgment  is 
affirmed. 

Petition  for  rehearing  denied  October  15, 

1913. 

Dismissed  October  26,  1914,  by  the  Su- 
preme Court  of  the  United  States,  235  U. 
S.  683,  59  L.  ed.  423,  35  Sup.  Ct  Rep.  201. 

Annotatioii— Etf ect  of  mscrtioii  of  anaathorixed  provisioiM  in  a  bond  re* 

quired  by  statute* 


/.  Rejecting  surplusage: 

a.  Treasurers*,  collectors*, 

cashiers*,   and  paymasters* 

bonds,  991. 

t.  Administrators*,     executors*, 

and  guardians*,  bonds,  992, 

c.  Appeal  bonds,  992, 

d.  Attachment  bonds,    993. 

e.  Bail  and  recognizance,  994. 

f.  Bastardy  bonds,   994. 

g.  Clerics*         and        recorders* 

bonds,   996. 
h.  Constables*      and      sheriffs* 

bonds,    99S. 
i.  Distillers*   bonds,    995. 
j.  Embargo  bonds,  996. 
Ic.  Injunction  bonds,  996, 
I.  Other  bonds,  997. 
II.  Curative  statutes,  998. 
III.  Prohibitory  statutes,  lOOO. 
IV.  Bonds     extorted     colore      officii, 

lOOO. 
V.  Beneficial  bonds;  estoppel^  lOOl. 
VI,  Indivisible,    insufficient,    and   in- 
valid bonds: 
a.  Generally,    1002. 
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Vl.'-continued. 

b.  Admini^ratorsP  botMls> 

1002. 

c.  Appeal;   supermedems;   eert^ 

orari,  1002. 

d.  Attachment,   lOOS. 

e.  Bail  and  recognizance,  lOOS., 
/.  Bastardy     and     nonsupport,^ 

1007. 
g.  Collectors:'    and    treasurers^ 

bonds,   1008. 
h.  Constables'  bonds,    lOOS* 
i.  Cost  bonds,    1008. 
j.  Embargo  bonds,   1009. 
Ic.  Liquor  bonds,     1009. 
I.  Other  bonds,   1009. 
VII,  Substantial  compliance  with  the 

statute : 
a.  Generally ,     lOlO. 
b«  Admifnistrators*      exectitors*, 

and     .guardians*       bonds, 

1010. 

c.  Appeal  and  error,   lOll, 

d.  Attachment    and    forthcom^ 

ing  bonds,    1012. 

f.  Auctioneers^  bonds,    1013* 
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VII. ^continued. 

/.  Bail  and  recognizance,  1013. 

g.  Bastardy  bonds,  1013, 

h.  CoUectars*    treasurers^    and 

cashiers'  bonds,  lOl^. 
i.  Constables'      and      sheriffs* 

bonds,    1014. 
j.  Contractors*  bonds,   1016. 
Ic*  Injunction  bonds,    lOlO. 
I,  Liquor  bonds,   lOlif. 
nt.  Replevin  bonds,  lOlO. 
n.  Other  bonds,  lOlO. 
VIII.  Comnton'law  bonds,  1017. 

I.  Refecting  surplusage: 

a.  Treasurer's*,     collectors*,     cashie9*s*, 
and  paymasters'   bonds. 

The  general  rule  seems  to  be  that, 
where  the  superadded  condition  can  be 
separated  from  the  statutory  oonditions, 
the  bond  will  be  held  valid  to  the  ex- 
tent of  the  statutory  conditions.  This 
was  held  in  Western  Casualtt  &  G. 
Ins.  Co.  v.  Muskogbb  CJounty,  ante,  984. 
The  superadded  condition  will  be  treated 
as  surplusage. 

The  same  rule  was  applied  in  the  fol^ 
lowing  eases: 

The  bond  of  a  state  treasurer  differing 
from  that  required  by  statute  was  held 
valid  to  the  extent  of  the  statutory  con- 
ditions. Lee  V.  Waring  (1809)  3  Desauss. 
Eq.  (S.  0.)  57. 

A  township  treasurer's  bond  was  con- 
ditioned that  the  treasurer  pay  over  all 
money  coming  into  his  hands  ''on  the 
order  of  the  board  of  education/'  in- 
stead of,  as  the  statute  required,  that 
he  disburse'  all  such  money  ''according 
to  law."  This  was  held  to  be  a  good 
statutory  bond.  Creswell  v.  Nesbitt 
(1864)  16  Ohio  St.  36.  "On  the  order  of 
the  board  of  education''  was  rejected  as 
surplusage. 

And  a  county  treasurer's  bond  that 
was  more  comprehensive  than  the  law 
required  was  held  binding  to  the  extent 
of  the  statutory  conditions,  in  State  use 
of  Guernsey  County  v.  Pindley  (1840)  10 
Ohio,  61.  *^The  court  said:  "That  part 
which  is  legal  is  marked  out  in  the  stat- 
ute book  itself,  and  is  therefore  as  com- 
pletely severable  from  the  rest  as  if  the 
two  parts  were  separated  in  the  condi- 
tion in  the  bond." 

And  a  county  treasurer's  bond  contain- 
ing an  additional  condition,  "or  to  the 
comptroller  of  the  state  when  thereto  re- 
quired,", was  held  valid,  as  the  condition 
could  be  rejected  as  surplusage.  This 
bond  was  not  taken  by  a  sheriff  or  other 
"officer"  colore  ofiSeii.  Schoharie  Coun- 
ty V.  Pindar  (1870)  3  Lans.  (N.  Y.)  8. 
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I  In  a  suit  on  the  bond  of  a  collector  of 
toils,  it  was  held  that,  so  far  as  the  act 
of  assembly  prescribed  the  form  of  the 
condition  and  specified  the  nature  of  the 
acts  and  duties,  it  would  be  considered 
directory.  Although  it  designated  acts, 
or  things  to  be  done  beyond  those  speci- 
fied in  the  act,  it  would  be  held  to  be 
good  for  everything  mentioned  in  the 
act,  in  the  absence  of  a  statute  declaring, 
it  void  if  not  taken  as  prescribed.  Speck. 
V.  Com.  (1842)  3  Watts  &  S.  (Pa.)  324. 

A  collector  of  taxes  gave  a  bond  con- 
taining a  condition  for  accounting  and 
paying  to  the  commissioners.  It  was  held 
that  this  condition  might  be  rejected  as 
surplusage  and  the  bond  enforced,  as  it 
contained  the  statutory  conditions.  Col- 
lins V.  Gwynne  (1831)  7  Bing.  423,  131 
£Bg.  Reprint,  163,  6  Moore  &  P.  276,  9 
L.  J.  C.  P.  130. 

And  where  the  bond  of  a  collector  con- 
tained a  provision  that  he  had  truly  and 
faithfully  dischai^ed  the  duties  of  his 
said  office,  and  also  the  provision  that  he 
"shall  continue  truly  and  faithfully  to 
discharge  the  duties  of  said  office,  and 
shall  faithfully  collect  and  pay,"  it  waa 
held  that  the  retrospective  provision,  not 
being  required  by  statute,  could  be  re- 
jected and  the  rest  enforced.  United 
States  V.  Brown  (1830)  Gilpin,  166,  Fed. 
Cas.  No.  14,663.  This  was  on  the  ground 
that  a  bond  at  common  law,  partly  valid, 
could  be  enforced  as  to  valid  provisions. 
And  it  was  incumbent  on  the  defendant 
to  show  that  a  different  rule  applied  to 
statutory  bonds. 

A  bond  given  by  a  collector  of  revenue 
provided  that  he  "had"  faithfully  exe- 
cuted the  duties  of  a  collector,  and 
"would"  thereafter  faithfully  execute 
the  same.  It  was  held  that  the  retro- 
spective provision  was  not  within  the 
statute  and  was  void.  The  other  provi- 
sion was  valid.  Armstrong  v.  United 
States  (1811)  Pet.  C.  C.  46,  Fed.  Cas. 
No.  649. 

In  Philadelphia  v.  Shalleross  (1880> 
14  Phila.  (Fa.)  136,  it  waa  said  that 
Armstrong  v.  United  States  (Fed.)  su- 
pra, was  overruled  by  United  States  v. 
Hodson  (1870)  10  Wall  (U.  S.)  396,  19 
L.  ed.  937. 

And  a  reeital  in  a  tax  collector's  bond 
superadded  to  the  statutory  condition 
was  held  to  be  surplusage.  Walker  v. 
Chapman  (1863)  22  Ala.  116.  The  stat- 
ute required  an  annual  election,  while 
the  bond  contained  the  words,  "to  col- 
lect the  county  and  state  tax  for  the 
years  1846  and  1846." 

The  bond  of  a  cashier  of  a  state  bank 
was  conditioned  that  he  indemnify  the 
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Bank  of  Tennessee  for  all  sums  of  mon- 
ey that  might  become  due,  and  all  losses 
or  damages  sustained  by  default,  neglect, 
or  fraud  of  the  cashier.  The  statute  did 
Aot  authorize  imposing  any  responsi- 
bility on  the  cashier  to  the  Bank  of 
Tennessee.  The  bond  should  have  been 
in  penalty  of  $100,000,  conditioned  for 
the  faithful  performance  of  duties.  It 
was  claimed  that  the  bond  was  without 
any  definite  penalty  and  in  violation  of 
the  statute.  This  bond  also  provided 
that  there  could  be  more  than  one  re- 
covery thereon,  and  that  absence  of  the 
cashier  from  the  bank  would  not  affect 
the  liability.  It  was  held  that  the  con- 
ditions superadded  and  not  required  by 
the  statute  could  be  rejected  as  sur- 
plusage. Polk  V.  Plummer  (1841)  2 
Humph.  (Tenn.)  500,  37  Am.  Dec.  676. 
And  the  bond  of  a  paymaster  provid- 
ed that  he  ''shall  account''  ''for  all  mon- 
eys received  by  him  from  time  to  time,' 
as  paymaster  aforesaid,  with  such  per- 
son as  shall  be  duly  authorized  and 
qualified  on  the  part  of  the  United  States 
for  that  purpose."  Act  April  24,  1816, 
chap.  69,  provides  that  paymasters  shall 
"give  good  and  suificient  bonds  to  the 
United  States  fully  to  account  for  all 
moneys  and  public  property  which  they 
may  receive,  in  such  sums  as  the  Secre- 
tary of  War  shall  direct."  It  was  held 
that  the  breach  assigned  was  part  of  the 
condition,  "to  account  for  public  money," 
which  was  valid,  and  that,  if  there  was 
any  condition  in  excess  of  the  statute, 
the  bond  would  be  void  as  to  that  con- 
dition; but  this  point  was  not  decided. 
United  States  v.  Bradley  (1836)  10  Pet. 
(U.  S.)  343,  9  L.  ^.  448. 

b.  Administrators*,       executors*,       and 
guardians*,  "bonds. 

Where  unauthorized  provisions  have 
been  inserted  in  these  bonds,  and  the 
conditions  are  severable,  the  improper 
conditions  will  be  held  to  be  suzplusage. 

The  bond  of  an  administrator  contain- 
ing stipulations  in  addition  to  the  statu- 
tory provisions  was  held  to  be  a  good 
statutory  bond.  The  provisions  in  ex- 
cess of  the  statutory  requirements  were 
held  surplusage.  Woods  v.  State  (1847) 
10  Mo.  698. 

A  guardian's  bond  contained  the  addi- 
tional stipulation,  "also  to  keep  harm- 
less the  said  recorder,  his  and  every 
one  of  his  heirs,  executors,  and  adminis- 
trators, from  all  trouble  and  damage 
that  shall  or  may  arise  about  the  said 
estate."  This  was  held  not  to  avoid  the 
bond  or  affect  the  statutory  conditions. 

Reed  v.  Hedges  (1879)  16  W.  Va.  167. 
L.R.A.1917B. 


New  Jersey  Bev.  Laws  1795,  176,  re- 
quired the  bond  of  an  administrator  to 
be  conditioned  that  he  exhibit  an  in- 
ventory "into  the  r^istry  of  the  pre- 
rogative court  in  the  secretary's  office 
of  this  state."  A  bond  with  the  condi- 
tion "into  the  surrogate's  office  of  the 
county"  was  held  not  void.  The  sur- 
plusage was  rejected.  Yroom  v.  Smith 
(1834)  14  N.  J.  L.  479. 

An  appeal  bond  by  an  administrator 
was  conditioned  that  he  "perform  the 
judgment  of  the  court."  An  adminis- 
trator on  appeal  was  held  not  r^uired 
to  give  security  for  the  debt.  This  bond 
was  construed  to  mean  "costs  and  dam- 
ages" only,  as  the  ill^al  condition  would 
be  rejected  as  surplusage.  Banks  v.  Mc- 
Dowel  (1860)  1  Coldw.  (Tenn.)  84. 

And  an  appeal  bond  by  an  adminis- 
trator conditioned  for  the  2>ayment  of 
the  debt  was  held  not  binding  on  the 
surety  except  for  costs.  Patterson  v. 
Gordon  (1875)  3  Tenn.  Ch.  18. 

And  an  unnecessary  condition  in  an 
executor's  bond  was  held  not  to  render 
it  invalid,  where  the  good  conditions 
could  be  separated  from  the  illegal  or 
suiplus  clauses.  Probate  Ct.  v.  Adams 
(1905)  27  R.  L  97,  60  Atl.  709,  8  Ann. 
Cas.  1028. 

And  under  Tenn.  Code,  §  3163,  pro- 
viding that  in  certain  cases  the  aj^eal 
bond  shall  be  for  damages  and  costs  only, 
an  appeal  bond  given  by  an  executor 
de  son  tort  was  conditioned  that  the 
surety  would  "comply  with  and  perform 
the  judgment  of  the  circuit  court."  It 
was  held  that  the  only  judgment  that 
could  be  rendered'  would  be  a  judgoLent 
for  costs  and  damages.  Hutchinson  v. 
Fulghum  (1871)  4  Hei^.  (Tenn.)  550. 

And  where  an  executor's  bond  waived 
the  privilege  to  discharge  liability  in 
any  currency  other  than  legal  t^ider 
currency  of  the  United  States,  it  was 
held  to  be  a  valid  bond  as  to  the  other 
and  statutory  conditions.  Tost  v.  Ram- 
ey  (1904)  103  Va.  117,  48  S.  E.  862. 

A  superadded  condition  in  a  guar- 
dian's bond  was  held  to  be  void  and  the 
sureties  to  be  liable  only  so  far  as  the 
condition  imposed  by  law  had  been  vio- 
lated, Bomar  v.  Wilson  (1830)  1  Bail 
L.  (S.  0.)  461. 

e.  Appeal  bonds. 

Conditions  inserted  in  appeal  bonds 
beyond  the  requirement  of  the  statutes 
will  be  held  invalid,  and  the  valid  pro- 
visions enforced. 

An  appeal  bond  in  forcible  entry  and 
detainei-  contained  a  clause  for  the  pay- 
ment of   damages.     This   was  not  re- 
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quired  by  the  statute.  It  was  held  that 
the  bond,  being  taken  as  a  eondition  of 
the  right  of  appeal,  could  not  go  beyond 
the  requirements  of  the  statute,  and  any 
obligation  beyond  that  was  void,  and 
clamages  could  not  be  recovered.  Tom- 
Un  v.  Green  (1866)  39  BL  225. 

An  appeal  bond  was  slightly  excessive 
and  the  condition  varied  from  the. stat- 
ute. It  was  held  that  the  error  in  the 
formal  penalty  might  be  corrected  or 
disregarded  when  the  recitals  in  the 
bond,  in  connection  with  the  law,  showed 
the  proper  penalty  ascertainable  by  a 
mere  calculation.  Bentley  v.  Dorcas 
(1860)  11  Ohio  St.  398. 

And  where  an  appeal  bond  contained 
conditions  in  addition  to  the  statutory 
requirements,  it  was  held  that  the  bond 
was  valid,  and  t^e  surj^usage  was  re- 
jected. Aultman,  M.  &  Co.  v.  Nelson 
(1898)  11  S.  D.  338,  77  N.  W.  684. 

In  an  action  for  trespass  the  judg* 
ment  was  for  $1,500,  the  appeal  bond 
was  for  $3,000,  and  the  eondition  was  to 
prosecute  the  appeal  or  to  pay  and  satis- 
fy the  judgment  of  this  court.  Tenn. 
Oode,  §  3168,  provided  that  in  such  eases 
the  bond  should  be  for  damages  and 
•costs.  It  was  held  that  only  the  eosts 
and  damages  ineident  to  the  appeal  oon« 
stituted  the  legal  liability  of  the  surety, 
and  the  bond  did  not  cover  the  costs  of 
the  circuit  court  or  the  judgment  of  that 
court.  Sharp  v.  Pickens  (1867)  4  Coldw. 
(Terni.)  268. 

A  bond  in  unlawful  detainer,  given  on 
appeal  to  the  circuit  court,  was  con- 
ditioned to  pay  ^ents."  A  bond  given 
on  appeal  to  the  supreme  court  was  to 
prosecute  the  appeal  and  to  abide  by 
and  perform  the  judgment  of  the  court. 
It  was  held  that  this  referred  only  to 
such  a  judgment  as  the  court  could  law- 
fully render,  and  it  could  not  give  a 
judgment  for  the  rents.  Ladd  v.  Biggie 
(1871)  6  Heisk.  (Tttin.)  620. 

And  an  appeal  bond  from  a  justice's 
court,  having  more  onerous  conditions 
than  required  by  the  statute,  was  held 
valid  to  the  extent  of  statutory  condi- 
tions. Landa  v.  Heerman  (1892)  85 
Tex.  1,  19  S.  W.  886. 

A  bond  on  appeal  to  the  county  court 
was  conditioned  that  appellant  shall 
satisfy  the  judgment  which  may  be  ren- 
dered against  him  on  such  appeal  ^4n 
the  county  court.''  These  superadded 
words  were  held  not  to  prejudice.  Heid- 
enheimer  Bros.  v.  Bledsoe  (1883)  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  134. 

And  the  addition  of  the  words  in  an 
appeal  bond,  "on  the 'trial  of  this  case 


cision  of  said  court  shall  be  against 
said  Kerr,''  was  held  to  be  only  sur- 
plusage, and  not  to  affect  its  validity. 
Kerr  v.  Clegg  (1881)  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  435. 

So  the  addition  in  an  appeal  bond  of 
the  words,  "in  case  they  shall  fail  to  ob- 
tain a  reversal  of  the  decision  of  the 
judge,"  was  held  not  to  render  the  bond 
invalid.  Kasson  v.  Brocker  (1879)  47 
Wis.  79,  1  N.  W.  418. 

An  undertaking  containing  provisions 
beyond  what  was  required  by  the  New 
York  Code  of  Procedure  for  the  perfect- 
ing of  an  appeal  was  held  to  be  without 
a  consideration  to  support  it,  and  the 
liability  on  the  bond  was  only  the  costs 
incurred  by  or  arising  upon  the  appeal 
to  the  court  of  appeals.  Post  v.  Dore- 
mus  (1875)  60  N.  Y.  371,  modifying 
(1874)  1  Hun,  520,  distinguished  in 
Goodwin  V.  Bunzl  (1886)  102  N.  Y.  224, 
6  N.  £.  399. 

d.  Attachment  bonds. 

Attachment  bonds  have  been  held 
good  to  the  extent  of  the  statutory  re- 
quirement, and  superadded  worda  have 
been  rejected  as  surplusage. 

A  bond  in  attachment  reading,  "shall, 
moreover,  abide  by  and  perform  such 
orders  and  decrees  as  the  court  may 
make  in  the  cause,"  while  the  statute 
provided  for  eosts  and  "all  such  dam- 
ages as  he  (the  obligee)  may  sustain 
by  the  wrongfully  suing  out  of  the  at- 
tachment," was  held  not  obligatoi^  be- 
yond the  requirement  of  the  law  in  at- 
tachment. Ranning  v.  Reeves  (1875)  2 
TeiBU.  Ch.  263.  The  court  said:  "Where 
the  statute  provides  the  conditions  of  a 
bond  in  any  given  case,  the  surety  will 
not  be  liable  beyond  the  statutory  re- 
quirements, although  the  conditions  may 
be  broader  and  express." 

An  attachment  bond  provided  that  de- 
fendants "shall  produce  said  goods  in 
satisfaction  of  (the)  judgment  in  said 
action,  or  pay  such  judgment  as  may  be 
rendered  against  them  in  said  action." 
The  statute  provided  for  a  bond  condi- 
tioned "that  such  property  or  its  esti- 
mated value  shall  be  delivered  to  the 
sheriff  to  satisfy  any  judgment  which 
may  be  obtained  against  the  defendant 
in  the  suit,  within  twenty  days  after  the 
rendition  thereof."  It  was  held  that  the 
words  superadded  might  be  rejected  as 
surplusage  and  the  bond  still  be  good. 
Sheppard  v.  Collins  (1861)  12  Iowa,  570. 

And  the  addition  of  the  word  "costs" 

in  an  attachment  bond  was  held  mere 

surplusage.     Leach  v.  Thomas  (1819)  2 

in  the  county  court  aforesaid,  if  the  de- '  Nott  &  M'C.  (S.  C.)  110.    Costs  would 
URJ^.1017B.  63 
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follow  as  a  matter  of  course  the  recovery 
of  damages. 

e.  Bail  and  recognizance. 

Bail  bonds  are  held  valid  only  to  the 
extent  of  statutory  conditions,  and  sur- 
plusage conditions  are  not  enforced. 

So,  where  conditions  were  added  in  a 
bail  bond,  and  there  was  no  attempt  to 
enforce  such  conditions,  it  was  held  that 
the  bond  was  valid  only  to  the  extent  of 
the  statutory  conditions.  Ains worth  v. 
Territory  (1882)  3  Wash.  Terr.  277,  14 
Pac.  490. 

And  a  prison  bond  was  held  valid  only 
to  the  statutory  extent  and  superadded 
conditions  were  held  void.  Anderson  v. 
Foster  (1831)  2  Bail.  L.  (S.  0.)  500. 

A  poor  debtor's  bond  contained  a  pro- 
vision requiring  the  debtor  to  take  the 
oath  prescribed  by  statute.  It  was 
held  that  this  provision  was  invalid,  and 
that  only  the  statutory  provisions  incor- 
porated in  the  bond  would  be  required 
of  the  debtor,  and  that,  as  he  had  fol- 
lowed those,  he  would  be  discharged. 
Bell  V.  Furbush  (1868)  56  Me.  178. 

A  poor  debtor's  bond  containing  con- 
ditions unauthorized  by  statute  was  held 
a  good  common-law  bond  as  to  the  valid 
conditions,  and  the  debtor  was  subject 
to  assessment  of  actual  damages  in 
chancery.  Ware  v.  Jackson  (1844)  24 
Me.  166.  The  conditions  were  that  the 
oath  should  be  taken  before  two  justices 
quorum  unus,  that  the  debtor  should  ten- 
der his  property,  the  value  to  be  ap- 
praised by  two  men  designated  by  the 
justices,  and  that  the  debtor  should  give 
priority  to  this  demand.  These  provi- 
sions were  not  authorized  by  statute. 

A  bond  given  by  a  debtor  held  in 
mesne  process  contained  a  condition  that 
he  "surrender  himself  to  the  jail  keeper 
and  go  into  close  confinement  as  is  re- 
quired by  law."  It  was  held  that  this 
condition  was  surplusage,  and  could  be 
rejected  as  not  required  by  statute,  with- 
out affecting  the  validity  of  the  bond. 
Kavanagh  v.  Saunders  (1832)  8  Me.  422. 

And  on  a  bail  bond  it  was  held  that 
added  conditions  would  be  rejected  as 
surplusage,  that  the  sheriff  had  no  pow- 
er to  take  any  other  bond  but  that  which 
he  was  authorized  by  law  to  take,  that 
the  surety  could  exonerate  himself  by 
surrendering  the  defendant  notwith- 
standing the  provisions  of  the  bond. 
Slocomb  V.  Robert  (1840)  16  La.  173. 

And  in  State  v.  Cobb  (1880)  71  Me. 
198,  a  recognizance  "to  appear,"  "an- 
swer," and  "abide  the  decision  and  order 
of  said  court,"  although  Me.  Stat.  chap. 

132,  §  5,  required  only  a  recognizance  to 
L,R.A.1917B. 


"appear,"  was  held  valid.    The  surplus- 
age was  rejected. 

In  Durein  v.  State  (1888)  38  Kan. 
486,  17  Pac.  49,  it  was  said:  "We  are 
referred  to  State  v.  Cobb  (Me^)  supra, 
as  holding  that  superadded  words  of  con- 
dition beyond  what  are  authorized  do 
not  invalidate  a  bond,  but  may  be  treated 
as  surplusage  only.  The  decision  in  that 
case  rests  upon  State  v.  Brown  (1856) 
41  Me.  535.  In  the  latter  ease,  three  of 
the  judges  filed  a  vigorous  dissent."  The 
report  of  the  latter  case  does  not  say  so. 
Tenney,  Ch.  J.,  wrote  the  opinion,  Ap- 
pleton,  J.,  concurred,  and  Riee,  J.,  con- 
curred in  the  result.  In  State  v.  Cobb 
(Me.)  supra,  the  ease  of  State  v.  Brown 
(Me.)  supra,  was  not  cited,  but  the  case 
of  State  V.  Hatch  (1871)  59  Me.  410, 
was,  and  this  is  the  case  where  the  three 
judges  dissented. 

Alabama  Act  1814,  Aikin's  Dig.  115, 
provides  that  a  recognisance  shall  re- 
quire the  accused  "to  a^^ear  at  the  next 
term  of  the  circuit  court  and  answer  the 
charge  exhibited  against  them."  In  this 
case  there  was  a  superadded  condition, 
"to  abide  by  any  order,  judgment,  or  de- 
cree of  the  circuit  court."  It  was  held 
that  this  last  condition  was  merely  in- 
operative, and  the  legal  effect  was  the 
same  as  if  this  clause  had  been  omitted. 
Howie  V.  State  (1840)  1  AU.  113. 

Alabama  Act  1834  provides  that, 
where  questions  are  certified  as  novel 
and  difficult,  the  defendant  shall  be 
recognized  to  "ai^pear  and  abide  the 
judgmeat."  A  recognizance  provided  in 
such  a  case  that  defendant  "fully  pay, 
satisfy,  and  abide"  by  it.  This  was  held 
to  be  a  void  recognisance  as  to  the  sur- 
plusage, but  not  as  to  the  legal  condition. 
Whitted  V.  The  Governor  (1838)  6  Port. 
(Ala.)  335.  The  court  said:  "In  thus 
adding  to  their  undertaking  a  stipulatioB 
not  enjoined  by  the  statute,  the  circuit 
court  went  beyond  its  legitimate  author- 
ity." 

In  Howie  v.  State  (Ala«)  supra,  the 
case  of  Whitted  v.  The  Governor  (Ala.) 
supra,  was  distinguished  on  the  ground 
that  "the  statutory  condition  was  en- 
tirely inoperative  from  the  circumstance 
that  a  mere  money  judgment  was  ren- 
dered, and  if  the  principal  had  been  pro- 
duced in  court  at  a  subsequent  term,  no 
proceedings  could  then  have  been  had 
against  him.  As  no  end  could  be  at- 
tained by  his  appearance  in  court,  it  was 
held  unnecessary  to  require  his  appear- 


ance. 


/.  Bastardy  hands. 


The  statute  required  a  bastardy  bond 
to  require  the  appearance  of  the  accused 
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at  the  next  county  couii;.  A  bond  was 
taken  for  accused  to  appear  ^^from  day 
to  day  and  from  term  to  term/'  State 
V.  Castleberry  (1853)  23  Ala,  86.  The 
court  said:  '^f  the  superadded  condi- 
tion creates  any  additional  obligation, 
it  is  void,  but  the  recognizance  is  valid 
as  to  the  remaining  obligation;"  it  was 
well  taken  for  appearance  ''from  term 
to   tenn.'' 

And  the  use  of  the  words,  ''superior 
court  of  the  county  of  Suffolk/'  in  a 
bastardy  bond,  was  held  immaterial  when 
the  words,  "county  of  Suffolk,"  were 
omitted  from  the  act  establishing  the  su- 
perior court.  These  words  in  the  bond 
were  held  surplusage.  Locke  v.  Johnson 
(1861)  3  Allen  (Maaa.)  153. 

« 

g.  Clerks*  and  recorders*  bonds. 

Stipulations  inserted  in  an  of&cial 
bond  of  a  city  clerk  in  excess  of  the 
statute  were  held  to  be  surplusage.  Lowe 
V.  Guthrie  (1896)  4  Okla.  287,  44  Pac. 
198.  Sureties  were  not  liable  for  fees 
collected  by  the  city  clerk  without  au- 
thority. 

The  clerk  of  a  municipal  court  gave 
bond  conditioned  "for  the  due  perform- 
ance of  all  the  duties  of  the  clerk,"  one 
of  which  duties  was  to  pay  over  to  the 
city  treasurer  all  sums  due  to  the  city, 
as  well  as  sums  due  to  the  county  and 
to  witnesses.  The  statutory  condition 
was  to  pay  to  the  city  treasurer  the 
sums  last  mentioned.  The  bond  covered 
all  the  clerk's  duties.  It  was  held  that 
the  surplusage  would  be  rejected  and  the 
bond  sustained.  Milwaukee  v.  United 
States  Fidelity  &  G.  Co.  (1911)  144  Wis. 
603,  120  N.  W.  786. 

And  where  the  penalty  in  a  recorder's 
bond  was  in  excess  of  that  required  by 
statute,  it  was  held  valid  to  the  statu- 
tory extent.  M'Carahcr  v.  Com.  (1842) 
5  Watts  &  S.  (Pa.)  21,  39  Am.  Dec.  106. 
In  State  v.  Taylor  (1897)  10  S,  P.  182, 
66  Am.  St.  Rep.  707,  72  N.  W.  407,  it 
was  said  referring  to  M'Caraher  v.  Com. 
(1842)  (Pa.)  supra:  "The  opinion  of 
the  court  upon  this  point  is  brief,  and 
the  question  does  not  seem  to  have  very 
full  consideration." 

H,  Constables*  and  sheriffs*  bonds. 

A  constable's  bond  containing  unneces- 
sary recitals  was  held  good.  These  were 
held  surplusage.  Skellinger  v.  Yendes 
(1834)  12  Wend.  (N.  Y.)  306. 

Maine  Rev.  Stat.  chap.  92,  §  9,  pro- 
vides that  a  constable  shall  give  bond 
"for  the  faithful  performance  of  his  du- 
ties and  trust  as  to  all  processes  by  him  | 
served  and  executed."  It  was  held  that 
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a  bond  conditioned  that  the  constable 
"shall  faithfully  discharge  his  duty  [as 
collector  of  taxes  and]  as  constable  as 
aforesaid,  and  all  agreeable  to  the  true 
intent  and  meaning  of  the  above  obli- 
gation," was  valid.  The  part  in  brackets 
could  be  rejected  as  surplusage.  Quimby 
V.  Adams  (1834)  11  Me.  332. 

In  Mauleverer  v.  Hawxby  (1669)  2 
Wms'  Saund.  78,  85  Eng.  Reprint,  746, 
which  was  an  action  on  a  bond  given  to 
the  sheriff,  the  bond  provided,  "Then 
the  condition  of  this  obligation  to  be 
void,"  when  it  should  have  been  the 
"obligation"  to  be  void.  It  was  held  that 
the  words,  "then  the  condition,"  were 
void  for  absurdity  and  repugnancy,  and 
were  surplusage,  and  that  the  balance 
of  the  bond  was  good.  By  23  Hen.  YI. 
chap.  9,  it  was  provided  that  no  sher- 
iffs shall  take  any  obligation  of  persons 
in  their  custody,  but  o»ily  to  themselves, 
by  the  name  of  their  office,  and  upon 
condition  written,  that  the  said  prisoner 
shall  appear,  etc.;  if  they  take  any  obli- 
gation "in  other  form,  it  shall  be  void." 
This  statute  was  pleaded  as  a  defense, 
and  it  was  also  pleaded  in  Maleverer 
V.  Redshaw  (1668)  1  Mod.  35,  86  Eng. 
Reprint,  712,  which  the  note  says  was 
the  same  case.  That  was  the  case  in 
which  Twisden,  J.,  said  he  had  heard 
Lord  Hobart  say,  referring  to  the  last 
quotation  supra:  "The  statute  is  like 
a  tryant;  where  he  comes  he  makes  all 
void;  but  the  common  law  is  like  a  nurs- 
ing father, — makes  void  only  that  part 
where  the  fault  is,  and  preserves  the 
rest." 

And  the  words  in  a  sheriff's  bond,  '^f or 
the  year  1893,"  were  held  to  be  a  sur- 
plusage, as  without  sanction  of  law  and 
contrary  to  law.  The  statute  was  held 
to  mean  that  the  bond  should  cover  any 
school  money  received  by  the  sheriff  dur- 
ing his  term.  State  use  of  United  States 
School-Furniture  Co.  v.  McGuire  (1899) 
46  W.  Va.  328,  76  Am.  St.  Rep.  822,  33 
S.  E.  313. 

The  penalty  in  a  sheriff's  bond  was 
$12,000,  while  the  S.  C.  Act  of  1795  di- 
rected a  bond  to  be  taken  for  no  more 
than  $7,000.  It  was  held  that  the  bond 
was  valid  to  the  extent  of  the  statutory 
penalty.  The  Treasurers  v.  Bates  (1831) 
2  Bail.  L.  (S.  C.)  362. 

i.  Distillers*  bonds. 

Where  a  bond  contained  conditions 
some  of  which  were  legal  and  some  ille- 
gal, and  they  were  severable  and  separ- 
able, it  was  held  that  the  latter  could  be 
disregarded  and  the  former  enforced. 
United  States  v.  Hodson  (1870)  10  Wall. 
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(U.  S.)  395,  19  L.  ed.  937.  In  this  case 
the  statute  in  regard  to  a  distiller's  bond 
provided  that  it  should  contain  some  five 
conditions,  naming  them.  The  bond  pro- 
vided that  the  distiller  should  "conform 
to  all  the  provisions  of  an  act  entitled, 
^An  Act  to  Provide  Internal  Revenue, 
.  .  .'  approved  June  30,  1864,  .  .  . 
and  such  other  acts  as  are  now  or  may 
hereafter  be  in  this  behalf  enacted." 

A  distiller's  bond  provided  that  he 
shall  truly  and  faithfully  conform  to  all 
the  provisions  of  the  Act  of  July  1, 1862 
<  being  the  act  which  authorizes  the  li- 
cense to  distill),  and  of  such  other  act 
or  acts  as  were  then  "or  might  there- 
after be"  in  that  behalf  enacted.  The 
statute  did  not  provide  for  a  bond  to 
comply  with  future  enactments.  The 
words,  "or  might  thereafter  be,"  were 
held  surplusage  and  did  not  affect  the 
validity  of  the  bond.  The  duty  of  mak- 
ing monthly  statements  was  not  in  the 
statute,  but  was  in  the  bond.  This  also 
was  held  not  to  vitiate  the  bond.  The 
bond  was  not  extorted  under  duress. 
United  States  v.  Mynderse  (1870)  11 
Blatchf.  1,  Ped.  Cas.  No.  15,851,  afilrmed 
in  (1871)  154  U.  S.  580,  and  20  L.  ed. 
241,  14  Sup.  Ct.  Rep.  1213. 

j.  Embargo  honda, 

A  statutory  bond  containing  provi- 
sions not  authorized  by  statute  was  held 
not  void,  but  the  excessive  condition 
was  treated  as  surplusage.  Dixon  v. 
United  States  (1811)  1  Brock.  177,  Pad. 
Cas.  No.  3,934.  The  bond  was  taken 
under  the  Embargo  Act  and  the  condi- 
tion inserted  in  the  bond  was  that  the 
vessel  "should  not  proceed  to  any  for- 
eign port  or  place."  This  condition  was 
not  required  by  the  statute.  Referring 
to  this  case,  Marshall,  Ch.  J.,  in  United 

States  V.  (1811)   1  Brock.  195, 

Ped.  Cas.  No.  14,413,  said:  "The  court 
supposed  itself  competent  to  say  on  a 
bond  containing  everything  required  by 
law,  and  something  more,  that  the  sur- 
plusage might  be  considered  as  an  abso- 
lute nullity,  and  the  bond  construed  as 
if  such  surplus  and  void  matter  were  not 
contained  in  it." 

In  United  States  v. (Fed.)  su- 
pra, it  was  said  that  a  condition  super- 
added in  a  statutory  bond,  and  not  re- 
quired by  the  statute,  would  be  held  to 
be  surplusage.  This  bond  was  taken  un- 
der the  Embai^o  Act  and  was  held  void 
because  not  containing  the  exception, 
"danger  of  the  seas  excepted." 

Act  of  Congress  May  20,  1862,  au- 
thorized the  Secretary  of  the  Treasury  | 

to  refuse  a  clearance  to  a  vessel  where 
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he  had  reasonable  grounds  to  believe 
that  the  cargo  was  intended  for  places 
under  the  control  of  insurgents;  §  2 
provided  that,  in  granting  a  clearance, 
a  bond  could  be  required  that  the  cargo 
should  be  delivered  at  its  destination, 
and  should  not  be  used  by  persons  in  in- 
surrectionj  §  3  provided  that  the  Secre- 
tary could  prevent  the  transportation  of 
goods  to  any  place  in  possession  of  in- 
surgents, and  could  require  reasonable 
security  to  that  effect,  and  also  security 
that  they  should  not  be  used  to  give  aid 
or  comfort  to  the  insurgents.  The  first 
condition  of  the  bond  taken  required 
that  the  goods  should  be  consumed  in 
Mexico.  It  was  held  that,  if  this  con- 
dition was  not  sustainable,  the  latter 
condition,  that  no  part  of  the  cargo  was 
to  be  used  to  give  aid  or  comfort  to 
parties  in  rebellion,  woidd  be  valid. 
United  States  v.  Mora  (1878)  97  U.  S- 
413,  24  L,  ed.  1013. 

Ic.  Injunction  hond8. 

An  injunction  bond  containing  stipu- 
lations not  embraced  by  the  statute  was 
held  not  to  avoid  the  statutory  stipula- 
tions, which  would  be  enforced.  Holli- 
day  V.  Myers  (1877)  11  W.  Va.  276. 

A  stipulation  in  an  injunction  bond, 
"shall  pay  all  damages  that  may  be  oc- 
casioned by  said  restraining  order  or  in- 
junction,'' was  not  found  in  Mo.  Rev. 
Stat.  §  2710,  providing  for  injunction 
bonds.  It  was  held  that  the  stipulation 
in  excess  of  the  statutory  requirement 
would  not  be  enforced.  Rubelman  Hard- 
ware Co.  v.  Greve  (1885)  18  Mo.  App.  6. 

And  where  a  bond  was  given  in  a  legal 
proceeding  conditioned  for  more  than 
the  law  provided,  it  was  held  that  no 
recovery  could  be  had  beyond  what  could 
have  been  recovered  if  the  bond  eon- 
formed  to  the  law.  Menken  v.  Frank 
(1880)  57  Miss.  732.  The  bond  was 
given  in  injunction  under  the  wrong 
statute,  and  the  condition  to  pay  a  debt 
secured  by  the  deed  of  trust,  sale  under 
which  was  enjoined,  was  held  beyond  the 
requirement  of  the  law. 

Maine  Rev.  Stat.  1841,  chap.  96,  §  11, 
provided  for  an  injunction  bond  "to  re- 
spond to  all  damages  and  costs."  A 
bond  to  paj'  "all  such  damages  and  costs 
(if  any)  as  shall  be  sustained  and  award- 
ed against"  the  applicant  was  held  t4> 
be  construed  as  if  the  words  "and  award- 
ed" were  omitted  as  surplusage.  Union 
Wharf  V.  Mussey  (1861)  48  Me.  307. 

And  the  imposition  of  a  condition  in 
an  injunction  bond,  to  pay  "damages," 
which  was  not  in  the  statutory  require- 
ments, was  held  not  to  vitiate  the  bond. 


ANNOTATION—UNAUTHORIZED  PROVISIONS  IN  STATUTORY  BOND.      097 


Jameson  v.  Kelly  (1809)  1  Bibb  (Ey.) 
479. 

I.  Other  hands. 

Where  the  court  or  officer  has  author- 
ity or  capacity  to  take  a  bond,  and  makes 
a  mistake  by  omitting  some  condition 
prescribed,  or  by  inserting  a  condition 
not  authorized  or  legal,  unless  the  stat- 
ute by  express  words  or  necessary  im- 
plication makes  it  wholly  void,  the  bond 
will  not  be  held  void;  the  good  is  not 
vitiated  by  the  bad,  and  the  bond  may 
be  sued  on  so  far  as  the  conditions  are 
good  as  a  statutory  bond. 

Minnesota  Laws  1907,  chap.  448,  re- 
quires an  engineer  for  a  ditch  proceed- 
ing to  give  bond.  A  bond  containing  the 
statutory  conditions  also  had  added  the 
clause,  ''and  shall  not  be  guilty  of  any 
n^ligence  or  malfeasance  in  aetiug  as 
such  engineer  in  making  such  survey  and 
reporting  thereon  to  said  court.''  It  was 
held  surplusage,  and  the  remainder  of 
the  bond  held  a  statutory  bond.  Fair- 
mont Cement  Stone  Mfg.  Co.  v.  Davison 
(1913)  122  Minn.  504,  142  N.  W.  899, 
Ann.  Cas.  1914D,  945. 

A  bond  given  by  contractor  for  con- 
vict's labor  provided  that  the  convict 
^'should  be  entitled  to  a  credit  of  25 
cents  a  day."  This  provision  was  held 
mere  surplusage  and  not  to  affect  the 
validity  of  the  bond.  Gonsales  County 
V.  Houston  (1904)  —  Tex.  Civ.  App.  — , 
81  S.  W.  117. 

And  the  inclusion  in  a  bond  for  the 
protection  of  materialmen,  of  conditions 
not  authorized  by  the  statute,  was  held 
iK)t  to  vitiate  the  bond  whera  the  con- 
ditions were  severable.  Stephenson  v. 
Monmouth  Min.  &  Mfg.  Co.  (1897)  28 
C.  C.  A.  292,  54  U.  S.  App.  499,  84  Fed. 
114.  This  bond  contained  a  condition 
for  the  fulfilment  of  the  contract  with 
the  city  by  the  contractor,  in  addition 
to  the  condition  for  the  protection  of 
materialmen. 

A  replevin  bond  provided  that  the  ac- 
tion should  be  prosecuted  with  effect,  and 
that  the  surety  should  further  keep 
harmless  the  sheriff.  The  statute  re- 
quired the  condition  to  be  that  the  surety 
prosecute  the  suit  with  effect,  and  fully 
and  without  delay  satisfy  any  judgment 
which  shall  be  given.  It  was  held  that 
the  bond  was  valid,  as  any  surplus  pro- 
vision could  be  disregarded.  Lambden 
v.  Conoway  (1848)  5  Harr.  (Del.)  1. 

An  insurance  company  brought  suit  to 
determine  who  was  entitled  to  a  fund, 
and  paid  the  money  into  court.  In  order 
to  stay  the  judgment  a  bond  was  given 
under  Kan.  Code,  §  591,  providing  that 
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the  bond  shall  be  conditioned  to  pay 
the  condemnation  money  and  costs  in 
case  of  affbrmance.  The  bond  given  pro- 
vided for  interest  on  $1,500  from  the 
date  of  judgment.  It  was  held  that  the 
payment  of  interest  could  not  be  im- 
posed as  a  condition  in  the  bond  where 
the  judgment  bore  no  interest.  Derring- 
ton  v.  Conrad  (1898)  7  Kan.  App.  295, 
53  Pae.  881. 

An  ordinance  required  a  bond  to  be 
given  by  a  telephone  company  that  it 
would  restore  the  street  after  laying  a 
conduit.  Ih«  bond  given  required  also 
the  maintenance  of  the  street.  It  was 
held  in  an  action  by  the  bond  company 
for  the  premiums  on  the  bond,  that  lia- 
bility on  the  bond  did  not  extend  beyond 
the  requirements  of  the  ordinance;  i.  e., 
the  completion  of  the  work.  United 
States  Fidelity  &  G.  Co.  v.  Iowa  Teleph. 
Co.  (1916)  —  Iowa,  — ,  156  N.  W.  727. 
Conditions  beyond  the  statutory  require- 
ments will  be  treated  as  suiplusage. 

And  where  a  license  board  of  a  city 
imposed  a  condition  in  the  bond  that 
liquor  should  not  be  sold  on  the  premises,, 
it  was  held  that  such  a  provision  was- 
not  authorized  by  statute  and  would  not 
be  enforced.  Crosby  v.  Snow  (1839)  16 
Me.  121. 

And  conditions  in  a  merchant's  bond 
other  than  those  required  by  Mo.  Rev. 
Stat.  1889,  chap.  Ill,  for  the  payment 
of  taxes,  were  held  to  be  surplusage  and 
not  to  affect  the  validity  of  the  bond. 
State  ex  rel.  Fisher  v.  Rodecker  (1898) 
145  Mo.  450,  46  6.  W.  1083. 

In  Board  of  Education  v.  Grant  (1895) 
107  Mich.  151,  64  N.  W.  1050,  it  was 
said :  ''It  has  been  frequently  held  that, 
in  the  absence  of  a  prescribed  statutory 
form,  and  of  a  declaration  that  bonds 
not  in  accordance  therewith  shall  be 
void,  if  a  bond  be  taken  under  a  statute, 
with  a  condition  in  part  prescribed  by 
statute,  and  in  part  not  so  prescribed, 
yet,  if  it  be  clearly  divisible,  a  recovery 
may  be  had  upon  it  for  a  breach  of  the 
part  prescribed  by  statute." 

In  State  use  of  Hazzard  v.  Layton 
(1847)  4  Harr.  (Del.)  512,  it  was  said : 
"The  correct  rule  is  that,  if  the  condi- 
tion of  the  bond  is  for  the  performance 
of  a  matter  contrary  to  the  statute,  the 
bond  is  void.  But  if  part  of  the  con- 
dition is  for  the  performance  of  the 
things  required  by  the  statute,  and  an- 
other-clause  or  part  is  for  the  perform- 
ance of  a  thing  contrary  to  the  statute, 
the  illegal  part  does  not  vitiate  that 
which  is  legal,  but  may  be  rejected  as 
surplusage,  unless  the  statute  expressly 
enacts  that  the  bond  shall  be  void  if  the 
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condition  does  not  conform  to  the  stat- 
ute, or  contains  matters  contrary  to  it." 
In  United  States  v.  Howell  (1826)  4 
Wash.  C.  C.  620,  Pad.  Cas.  No.  15,405, 
it  was  said:  ''My  opinion  upon  this 
point  is  that,  where  a  statute  requires 
an  official  bond  to  be  taken,  and  pre- 
scribes substantially  the  terms  of  it,  it 
must  conform  to  the  requisitions  of  the 
statute,  and  if  it  go  beyond  them  it  is 
void,  so  far  at  least  as  it  exceeds  those 
requisitions." 

II,  Curative  statutes. 

Where  the  statute  cures  all  bonds  de- 
fective in  form  or  substance,  it  will  be 
held  that  the  superadded  conditions  do 
not  invalidate  a  bond.  This  was  held 
to  be  the  rule  in  United  States  Fidel- 
ity &  G.  Co.  v.  POETKER,  ante,  984. 

Alabama  Code,  3089,.  provides  that  a 
bond  executed  by  an  official  as  an  of- 
ficial bond  will  be  binding.  A  bond 
which  was  not  in  the  penalty  payable 
and  conditioned  as  prescribed,  given  by 
a  register  in  chancery,  was. held  valid 
where  he  acted  thereunder,  and  it  was 
no  consequence  that  the  condition  ex- 
pressed was  different  from  the  statutory 
condition.  United  States  Fidelity  &  G. 
Co.  v.  Union  Trust  &  Sav.  Co.  (1904) 
142  Ala,  532,  38  So.  177;  Higdon  v. 
Fields  (1912)  6  Ala.  App.  281,  60  So. 
594. 

And  the  addition  of  a  provision,  ^'and 
the  said  road  finally  not  opened,"  in  a 
bond  for  condemnation  of  a  road,  was 
held  not  to  affect  its  validity.  Santa 
Barbara  County  v.  Yates  (1910)  13  Oal. 
App.  44,  108  Pac.  727.  California 
Pol.  Code,  §  2690,  provides  that  "no  in- 
formality in  the  proceedings  of  the 
board  shall  vitiate  said  suit."  The  court 
said :  "The  words  neither  add  to  nor  de- 
tract from  the  liability  of  the  bonds- 
men." 

In  Smith  v.  Taylor  (1876)  56  Qa.  292, 
the  only  bond  required  of  the  ordinary 
was  a  bond  in  the  sum  of  $1,000  for  the 
faithful  discharge  of  his  duties  as  clerk 
of  the  ordinary.  A  bond  was  given  con- 
ditioned that,  if  said  Taylor  "should 
well  and  truly  discharge  all  and  singular 
the  duties  required  of  him  in  virtue  of 
his  said  office  of  ordinary,  according  to 
law  and  the  trust  reposed  in  him,  then 
said  obligation  to  be  void."  It  was  held 
that  while  this  bond  was  not  in  .  strict 
conformity  with  the  statute,  it  was  valid 
under  Ga.  Code,  §  167,  providing  that, 
whenever  an  officer  required  by  law  to 
give  an  official  bond  acts  under  a  bond 

which  is  not  conditioned  as  required  by 
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law,  it  stands  in  place  of  the  official 
bond. 

Indiana  Rev.  Stat.  1876,  p.  164,  pro- 
vides that  the  county  auditor  shall  give 
bond  in  the  sum  of  $2,000.  2  Rev.  Stat. 
1876,  p.  311,  §  790,  provides  that  no  of- 
ficial bond  shall  be  void  for  want  of 
substance  or  condition,  but  the  princi- 
pal and  surety  shall  be  bound  to  the  full 
extent  contemplated  by  the  law  requir- 
ing the  same.  It  was  held  that  the  bond 
taken  for  $5,000  was  valid  to  the  extent 
of  $2,000.  Graham  v.  State  (1879)  66 
Ind.  386. 

And  the  bond  of  a  guardian  condi- 
tioned only  "for  the  faithful  discharge  of 
his  duties"  was  held  valid  although  not 
conditioned  for  "the  faithful  pa^-ment, 
and  accounting  for,  of  all  moneys  aris- 
ing from  such  sale  according  to  law." 
Stevenson  v.  State  (1880)  71  Ind.  52, 
2  Ind.  Rev.  Stat.  1876,  p.  588,  provided 
that  such  guardian's  bond  shall  not  be 
void  on  account  of  any  informality,  il- 
legality, or  defect,  but  shall  have  the 
same  effect  as  if  such  bond  had  been 
legally  executed. 

In  State  v.  Taylor  (1897)  10  S.  D.  182, 
66  Am.  St.  Rep.  707,  72  N.  W.  407,  it 
was  said:  ^^An  examination  of  this 
case  [Graham  v.  State  (Ind.)  supra] 
discloses  the  fact  that  the  decision  was 
based  largely,  if  not  entirely,  upon  the 
Indiana  statutes''  providing  that  such 
bonds  shall  not  be  invalid. 

An  appeal  bond  in  an  action  for  the 
recovery  of  real  estate  did  not  provide 
for  rents.  It  was  held  that  this  omis- 
sion was  remedied  by  §  802  of  the  Indi- 
ana Code  of  1852,  2  Rev.  Stat.  1876,  p. 
314,  providing  that  the  laws  and  usages 
relative  to  pleading  and  practice,  as  far 
as  they  operate  in  aid  hereof  and  to  sup- 
ply any  omitted  case,  are  hereby  con- 
tinued in  force.  This  section  was  held 
to  continue  in  force  Rev.  Stat.  1843, 
chap.  37,  §  44,  p.  633,  providing  that  in 
an  action  for  the  recovery  of  land  the 
appeal  bond  shall  provide  for  all  the 
damages.  Opp  v.  Ten  Eyck  (1885)  09 
Ind.  345. 

And  where  a  bond  was  taken  from  the 
contractors  on  a  road  by  the  county  com- 
missioners, it  was  held  to  be  subject  to 
Ind.  Rev.  Stat,  1881,  §  1221,  and  it  was 
proper  to  allege  in  the  complaint  defects 
in  the  bond  and  omissions  of  conditions 
to  pay  materialmen,  and  then  a  recovery 
could  be  had  as  if  it  had  been  a  perfect 
statutory  bond.  Faurote  v.  State  (1887) 
110  Ind.  463,  11  N.  E.  472, 

In  Hart  v.  State  (1889)  120  Ind,  83, 
21  N.  E.  654,  24  N.  E.  161,  where  the 
wrong  party  was  made  the  payee  of  a 
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bond  and  the  payment  of  laborers  was 
not  provided  for,  it  was  said:  "The 
bond  was  given  pursuant  to  a  public 
statute,  and,  under  the  provisions  of  § 
1221,  Rev.  Stat.  1881^  the  parties  in  in- 
terest had  a  right  to  have  mistakes  cor- 
rected so  as  to  give  the  bond  the  effect 
the  law  intended  it  should  have." 

In  Herod  v.  State  (1896)  15  Ind.  App. 
€48,  43  N.  E.  144,  44  N.  E.  378,  the  cases 
of  Faurote  v.  State  and  Hart  v.  State 
(Ind.)  supra,  were  distinguished. 

In  Title  Guaranty  &  S.  Co.  v.  State 
(1915)  —  Ind.  App.  — ,  109  N.  E.  237,  it 
was  said:  ''It  may  be  said  also  that 
Hart  V.  State  (Ind.)  supra,  does  not 
seem  to  be  in  entire  accord  with  Faurote 
V.  State  (Ind.)  supra,  and  Robling  y. 
Pike  County  (1896)  141  Ind.  522,  40  N. 
E.  1079,  in  certain  particulars."  The 
road  in  those  cases  was  built  under  the 
Act  of  March  3, 1877. 

In  State  ex  rel.  Thomburg  v.  Fletcher 
(1891)  1  Ind.  App.  581,  28  N.  E.  Ill,  it 
was  said :  ''Where  a  bond  contains  more 
or  less  than  is  required  by  statute,  it 
operates  and  has  the  force  and  effect  of 
the  statute  authoriidng  it.  If  the  bond 
contains  less  than  required  by  statute, 
the  bondsmen  will  be  held  to  what  it 
should  have  contained;  and  if  it  contains 
more  than  required  by  statute,  the  meas- 
ure of  liability  would  be  to  the  extent  de- 
fined by  statute.  Rev.  Stat.  1881,  §  1221." 

And  a  contractor's  bond  given  nnder 
Ind.  Rev.  Stat.  1894,  §  6859,  providing 
that  the  contractor  on  a  free  gravel 
road  shall  give  reasonable  security  for 
the  proper  performance  of  his  contract, 
was  held  subject  to  Rev.  Stat.  1881,  § 
1221,  providing  that  no  bond  taken  by  an 
officer  in  the  discharge  of  his  duty  shall 
be  void  for  want  of  form  or  substance. 
Herod  v.  State  (ind.)  supra. 

A  poor  debtor's  bond  which  in- 
cluded dollarage  in  doubling  the  amount 
was  held  valid,  if  the  of&cer  could  tax 
dollarage.  If  he  could  not,  it  would  be 
lield  to  be  a  misapprehension,  and  the 
bond  would  be  protected  under  Me.  Rev. 
Stat.  chap.  148,  §  43.  Either  way  the 
bond  was  valid  as  a  statutory  bond. 
Lambard  v.  Rogers  (1850)  31  Me.  350. 
Maine  Rev.  Stat.  chap.  148,  §  43,  pro- 
vided that  if,  by  mistake  or  accident,  the 
penalty  of  a  bond  taken  by  an  officer 
under  this  chapter  varies  from  the  sum 
required  by  law,  it  shall  still  be  valid, 
and  the  officer  shall  not  be  responsible 
to  either  party  beyond  the  actual  dam- 
age. 

In  Ross  V.  Berry  (1862)  49  Me.  434,  it 
was  said  that  in  Lambard  v.  Rogers 
(Me.)  supra,  a  bond  was  held  to  be  a 
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statutory  bond  where  "dollarage"  had 
been  charged.  "That,  however,  was  an 
oral  opinion,  and,  according  to  the  re- 
port, the  court  intimates  a  doubt  whether 
dollarage  might  not  be  legally  charged, 
and  as  that,  if  not,  it  might  be  consid- 
ered a  'misapprehension.'  This  case  is 
imperfectly  reported,  and,  at  best,  rests 
upon  the  word  which  has  been  intention- 
ally omitted  in  the  revision." 

And  the  addition  in  a  recognizance, 
"to  answer  to  such  matters  and  things 
as  may  be  objected  against  him,"  was 
held  to  be  surplusage  under  Me.  Rev. 
Stat.  1857,  chap.  133,  §  20,  providing  no 
action  on  a  recognizance  shall  be  defeated 
for  any  defect  in  form  if  it  can  be  un- 
derstood at  what  court  the  party  was  to 
appear,  and  from  the  description  of  the 
offense  that  the  magistrate  was  au- 
thorized to  require  the  same.  State  v. 
Hatch  (1871)  59  Me.  410. 

And  a  recognizance  with  a  clause,  "to 
further  do  and  receive  that  which  the 
said  court  shall  then  consider,"  was  held 
valid  and  the  clause  mere  surplusage. 
State  V.  Russ  (ld05)  100  Me.  76,  60  Atl. 
704.  Maine  Rev.  Stat.  chap.  134,  §  27, 
provides  that  no  action  on  any  recogni- 
zance shall  be  defeated  for  any  defect 
in  the  form  if  it  can  be  understood  at 
what  court  appearance  was  required  and 
that  the  magistrate  was  authorized  to 
take  the  same. 

And  a  surplusage  condition  in  the 
bond  of  the  treasurer  of  a  levee  board 
was  held  not  to  render  the  statutory  con- 
ditions void.  Adams  v.  Williams  (1910) 
97  Miss.  113,  30  L.R.A.(N.S.)  855,  52  So. 
865,  Ann.  Cas.  1912C,  1129.  Mississippi 
Rev.  Code  1880,  §  403,  provided  the  con- 
ditions of  official  bonds  and  added  that 
a  failure  to  observe  the  prescribed  form, 
or  an  irregularity  in  any  other  respect, 
would  not  vitiate  the  same. 

A  penal  bond  of  a  state  treasurer  was 
$350,000  instead  of  $250,000,  as  re- 
quired by  the  statute.  South  Dakota 
Comp.  Laws,  §  1382,  provides:  "No  of- 
ficial bond  shall  be  void  for  want  of  com- 
pliance with  the  statute,  but  it  shall  be 
valid  in  law  for  the  matter  contained 
therein."  It  was  held  that  the  bond  was 
voluntarily  executed  and  was  valid  to 
its  full  extent.  State  v.  Taylor  (1897) 
10  S.  D.  182,  66  Am.  St.  Rep.  707,  72  N. 
W.  407. 

The  statutory  bond  provided  that  the 
executor  "shall  perform  the  duties  re- 
quired by  law  as  executor."  A  bond 
provided  that  the  executors  shall  per- 
form all  the  duties  "required  by  the 
will  and  the  law."  Tennessee  Code,  § 
2224,  provides  that  the  bond  now  in  use, 
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or  any  other  bond  executed  not  strictly 
in  accord  with  the  Code,  because  the  con- 
dition is  more  extensive  or  less  exten- 
sive, shall  be  valid  to  the  extent  of  the 
conditions,  as  if  the  bond  had  been 
drawn  in  strict  conformity  to  law.  It 
was  held  that  bond  was  valid.  Walker 
V.  Potilla  (1881)  7  Lea  (Tenn.)  449. 

///.  Prohibitory  statutes. 

Where  a  statute  prescribing  the  con- 
ditions of  a  bond  declares  all  bonds  not 
taken  pursuant  to  it  void,  the  statute  is 
generally  strictly  pursued,  and  added 
stipulations  are  held  to  render  the  bond 
void. 

Under  a  statute  requiring  a  bond  that 
defendant  "will  render  himself  amenable 
to  the  process  of  the  court  thereupon," 
an  additional  stipulation  inserted  that  he 
*'will  perform  the  judgment  of  the  court 
in  the  action,"  was  held  to  render  the 
bond  void.  Shuttleworth  v.  Levi  (1877) 
13  Bush  (Ky.)  195.  Kentucky  Stat.  chap. 
100,  §  14,  after  prohibiting  any  obli- 
gations except  such  as  are  specifically 
directed  by  law,  provides  that  every  obli- 
gation taken  by  any  such  officer,  by 
color  of  his  office,  in  any  other  manner 
or  form,  shall  be  void. 

And  a  bond  given  to  the  sheriff  that 
defendant  shall  not  leave  the  common- 
wealth "and  shall  well  and  truly  abide 
by  and  perform  such  decree  or  order" 
was  held  void.  Baskett  v.  Scott  (1824) 
5  Litt.  (Ky.)  208.  2  Digest  of  Laws 
(Ky.)  1136,  §  10,  provides  that  a  bond  be 
taken  for  the  appearance  of  a  party  in 
custody,  and  that  every  obligation  taken 
in  any  other  manner  or  form,  by  color 
of  office,  shall  be  void. 

Kentucky  Rev.  Stat.  p.  615,  §  14,  pro- 
vides that  no  officer  shall  take  any  obli- 
gation of  or  from  any  person  in  his  cus- 
tody for  or  concerning  any  matter  relat- 
ing to  his  office  otherwise  than  such  as 
is  specially  directed  by  law;  every  obli- 
gation taken  in  any  other  manner  or 
form  shall  be  void.  A  bond  to  perform 
the  judgment,  taken  under  an  order  of 
arrest,  was  held  void  where  no  provision 
was  made  in  law  for  such  a  condition. 
Lexington  &  D.  R.  Co.  v.  Barbee  (1858) 
1  Met.  (Ky.)  884. 

The    additional    condition    "that    the 

prisoner  should   at  the  request  of  the 

sheriff  again   surrender  himself  to   the 

prison,"  inserted  in  a  bond  to  be  at  large, 

was  held  to  avoid  the  same.    Sullivan  v. 

Alexander  (1821)  19  Johns.  (N.  Y.)  233. 

1  N.  R.  L.  418,  423,  sess.  36,  chap.  67,  § 

13,  renders  void  any  obligation  taken  by  1 

a  sheriff  by  color  of  his  office  in  any  I 

other  form  than  is  prescribed  by  statute. 
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A  bail  bond  conforming  to  a  statute 
which  had  been  repealed,  and  not  con- 
forming to  the  present  statute  relating 
to  release  from  arrest,  was  held  void,  as 
taken  colore  officii.  Barnard  v.  Viele 
(1839)  21  Wend.  (N.  Y.)  88,  34  Am.  Dec. 
218.  2  N.  Y.  Eev.  Stat.  286,  §  59,  pro- 
vides that  no  officer  shall  take  any  bond 
by  color  of  hia  office  in  any  other  man- 
ner than  such  as  provided  by  law;  if  he 
does  the  bond  shall  be  void. 

And  a  bond  taken  by  a  sheriff  in  the 
assumed  exercise  of  his  official  authority 
and  duty,  from  a  person  under  arrest^ 
containing  conditions  not  embraced  in 
the  statute,  was  held  void.  Cook  v. 
Freudenthal  (1880)  80  N.  Y.  202.  The 
court  said:  "The  object  of  the  statute 
prohibiting  sheriffs  and  other  officers 
from  taking  securities  not  authorised  by 
law,  and  of  the  statutes  prescribing  the 
form  of  undertakings  in  particular 
cases,  was  to  make  the  duty  of  the  of- 
ficer and  the  rights  of  parties  certain 
and  plain,  and  to  prevent  oppression  or 
abuse  of  authority.^' 

2  N.  Y.  Rev.  Stat.  286,  §  59,  provides 
that  no  sheriff  or  officer  shall  take  an^* 
bond,  by  color  of  his  office,  in  any  other 
case  or  manner  than  such  as  provided  by 
law.  It  was  held  that,  if  the  undertaking: 
in  this  case  was  to  be  regarded  as  taken 
by  the  sheriff  in  his  official  character  and 
in  exercise  of  his  official  authority,  it 
would  be  void,  as  it  was  double  the 
amount  required  by  law.  Toles  v.  Adee 
(1881)  84  N.  Y.  222.  Acceptance  of  the 
bond  by  the  attorney  for  plaintiff  made 
it  good  at  oommon  law. 

In  Shunk  v.  Miller  (1847)  5  Pa.  250, 
it  was  said:  ^'When  a  statute  only  di- 
rects  the  condition  of  the  bond,  and  does 
not  avoid  it  if  it  should  not  conform  to 
the  directions,  and  something  more  than 
the  condition  is  added  to  it,  the  bond 
may  be  allowed  to  cover  the  authorized 
part  of  the  condition.  United  States  v. 
Brown  (1830)  Gilpin,  179,  Pad.  Cas.  Ko. 
14,663.  But  it  is  otherwise  where  a 
statute  authorizes  a  bond  to  be  taken  in 
a  prescribed  manner  or  for  certain  ex- 
pressed purposes,  and  declares,  if  it  be 
not  so  taken,  the  bond  shall  be  void.*' 

IV,  Bonds  extorted  colore  offlcH, 

It  is  generally  held  that  bonds  ex- 
torted colore  officii,  that  are  excessive  or 
contain  conditions  not  in  the  statute,  are 
void. 

So,  where  the  statute  provided  that  a 
bond  in  double  the  value  of  the  vessel 
and  cargo  should  be  given,  and  the  oblig- 
ors were  compelled  to  give  a  bond  large- 
ly in  excess  of  the  statutory  penalty,  it 
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-was  held  that  the  bond  was  void.  United 
States  V.  Gordon  (1811)  1  Brock.  190, 
Ted.  Cas.  No.  15,232,  writ  of  error  dis- 
missed in  (1813)  7  Craneh  (XJ.  S.)  287, 
3  L.  ed.  347. 

A  bond  taken  from  a  purser  was  not 
in  the  terms  prescribed  by  the  Act  of 
Congress  1812,  chap.  47,  and  was  not 
limited  to  his  duties  or  disbursements  as 
purser,  but  created  a  liability  for  all 
moneys  received  by  him  and  for  all  pub- 
lic property  committed  to  his  care, 
whether  officially  or  otherwise.  It  was 
held  that  a  plea  that  this  bond  was  re- 
quired before  he  would  be  permitted  to 
remain  in  the  office  as  purser,  and  was 
extorted,  was  good,  and  that  the  bond 
was  an  illegal  bond.  United  States  v. 
Tingey  (1831)  5  Pet.  (U.  S.)  115,  8  L. 
ed.  66. 

Act  of  Congress  June  30,  1834,  pro- 
vided that  Indiana  agents  shall  give 
bond  in  the  penal  sum  of  $2,000  for  the 
faithful  execution  of  the  office.  Two 
bonds  were  taken,  one  for  $25,000,  and 
one  for  $20,000,  both  conditioned  that 
the  agent  ''carefully  discharge  the  du- 
ties" and  "faithfully  expend  all  public 
moneys  and  honestly  account  for  the 
same,  and  for  all  public  property  which 
shall  or  may  come  into  his  hands,  with- 
out fraud  or  delay."  It  was  held  that 
a  plea  that  the  bond  was  void  and  was 
extorted  colore  officii  was  a  good  plea. 
United  States  v.  Humason  (1879)  6 
Sawy.  199,  Pad.  Cas.  No.  15,421. 

Bail  was  demanded  by  the  sheriff  in 
an  amount  exceeding  that  ordered  by  the 
court.  The  recognizance  was  held  to  be 
a  nullity.  Waugh  v.  People  (1866)  17 
HL  561. 

The  district  court  directed  bail  to  be 
given  in  the  penalty  of  $1,200.  The 
sheriff  required  bail  in  the  sum  of  $1,250. 
It  was  held  that  the  bond  was  void. 
Roberts  v.  State  (1885)  34  Kan.  151,  8 
Pac.  246,  6  Am.  Crim.  Rep.  61.  The 
court  said  that  §  154,  Kan.  Crim.  Code, 
providing  that  no  action  on  a  recogniz- 
ance shall  be  defeated  on  account  of  any 
defect  of  form,  omission  of  recital,  con- 
dition of  undertaking  therein,  or  of  any 
other  irregularity,  so  that  it  appears  that 
the  defendant  is  discharged  ixom  legal 
custody  by  reason  of  the  recognizance, 
did  not  apply,  as  the  recognizance  was 
jiot  defective  on  account  of  form,  omis- 
sion of  recital,  condition  of  undertaking, 
or  the  neglect  of  any  clerk  or  magis- 
trate, or  any  other  irregularity.  "It  is 
more  than  defective  or  irregular;  it  is 
utterly  void." 

Conditions  inserted  in  a  bond  beyond 

the  statutory  requirements  were  held 
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nugatory  where  the  bond  was  extorted 
under  color  of  office.  District  of  Co- 
lumbia V.  Waggman  (1886)  4  Mackey 
(D.  0.)  328.  This  was  a  bond  given  by  a 
real  estate  agent  in  the  District  of  Co- 
lumbia. The  court  said:  "So  much  of 
the  condition  of  the  bond  as  required  the 
defendant  to  account  and  pay  to  any 
other  person  than  the  District  'all  sums 
which  may  be  due  and  owing  by  him  by 
reason  of  said  license  and  the  business 
authorized  thereby'  was  unauthorized  by 
the  statute." 

In  State  ex  rel.  Griffith  v.  Purcell 
(1888)  31  W.  Va.  44^  5  S.  E.  301,  it  was 
said:  "Where  a  superior  officer  exacts 
from  his  inferior  a  bond  more  onerous 
in  its  conditions  than  the  law  authorizes, 
the  bond  is  void  so  far  as  it  purports  to 
exact  illegal  or  extra  official  duties,  or 
impose  unlawful  liabilities."  But  if  the 
bond  is  voluntary,  the  sureties  "are 
bound  thereby  to  the  full  extent  of  the 
condition." 

Act  of  Congress  February  22,  1875, 
requires  the  clerk  of  the  United  States 
circuit  court  to  give  a  bond  to  faithful- 
ly discharge  the  duties  of  his  office.  A 
bond  provided  for  this  and  added,  "and 
shall  properly  account  for  all  moneys 
that  may  come  into  his  possession,  as  re- 
quired by  law."  It  was  held  that  this 
clause  was  only  a  specific  statement  of 
the  duties  in  the  statutory  clause,  and 
did  not  invalidate  the  bond.  United 
States  V.  Ambrose  (1880)  2  Fed.  552. 
The  defense  was  that  this  bond  was  ex- 
torted under  color  of  office,  and  was 
void. 

A  tax  collector's  bond  exceeding  in 
amount  that  required  by  a  statute  fixing 
the  minimum  amount  at  law  was  held 
valid.  Matthews  v.  Lee  (1853)  25  Miss. 
417.  The  court  said :  "If  the  bond  waB 
not  given  voluntarily,  the  plea  should 
have  80  averred." 

Colore  officii,  see  Barnard  v.  Yiele 
(1839)  21  Wend.  (N.  Y.)  88,  34  Am.  Deo. 
218,  note,  III. 

F.  Beneficial  bonds;  estoppel. 

In  some  cases  where  bonds  were  vol- 
untarily given,  it  was  held,  after  the  par- 
ties have  had  the  benefit  of  the  same, 
that  superadded  conditions  that  secured 
the  benefit  did  not  invalidate  the  bond. 

So,  where  the  statute  allowed  a  boat 
which  had  been  libeled  to  be  replevied 
by  giving  a  bond  conditioned  only  to  pay 
such  judgment  as  shall  be  rendered,  and 
the  stipulation  in  the  bond  provided  an 
alternative  condition,  that  is,  the  return 
of  the  boat  upon  the  day  appointed,  it 
was  held  that  the  term  in  the  condition^ 
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being  beneficial,  did  not  affect  the  char- 
acter of  the  obligation.  Rouse  v.  Jayne 
(1848)  14  Ala.  727. 

And  an  indemnifying  bond  containing 
no  condition  for  the  indemnification  of 
the  officer,  but  containing  one  for  the 
claimant  as  required  by  statute,  was 
held  good.  Flint  v.  Young  (1879)  70 
Mo.  221.  The  obligor  should  not  be  per- 
mitted to  complain  if  he  was  held  liable 
after  the  bond  had  answered  all  his  pur- 
poses. 

The  court  of  common  pleas  was 
abolished  and  the  county  court  substi- 
tuted, and  a  bond  on  appeal  should  have 
been  to  the  county  court  under  N.  Y. 
Laws  1847,  p.  329.  It  was  held  that  a 
bond  to  the  wrong  court,  which  was 
acted  upon,  giving  the  parties  the  benefit 
of  an  appeal,  was  held  valid,  and  ren- 
dered the  defendant  liable.  Teall  v.  Van 
Wyck  (1851)  10  Barb.  (N.  Y.)  376. 

A  bond  to  release  a  ship  taken  in  sum- 
mary proceedings  was  conditioned  for 
the  payment  of  ''all  such  demands  as 
shall  be  established  to  have  been  subsist- 
ing liens.  2  N.  Y.  Rev.  Stat.  404,  pre- 
scribe the  condition,  "at  the  time  of  ex- 
hibiting the  same  respectively."  The 
bond  was  held  good.  Ring  v.  Gibbs 
(1841)  26  Wend.  (N.  Y.)  502.  The  court 
said:  "It  was  not  a  bond  taken  colore 
ofiicii.  ...  It  was  voluntarily  exe- 
cuted by  the  obligors,  and  though  broad- 
er in  its  terms  than  could  have  been  re- 
quired by  the  obligees,  the  latter  had  no 
right  on  that  account  to  object  to  it;  nor 
can  the  former,  having  had  the  full  bene- 
fit of  the  proceeding,  complain  that  they 
had  bound  themselves  to  do  what  could 
not  have  been  required  of  them." 

In  Speake  v.  United  States  (1815)  9 
Cranch  (U.  S.)  28,  3  L.  ed.  645,  it  was 
held  that  a  plea  that  an  embargo  bond 
was  required  in  a  sum  more  than  double 
the  value  of  the  vessel  and  cargo  was 
bad.  There  was  no  allegation  that  the 
bond  was  unduly  obtained  by  the  col- 
lector, colore  officii,  by  fraud,  oppression, 
or  circumvention.  The  parties  were  es- 
topped to  deny  that  the  value  agreed 
upon  was  the  true  value. 

VI,  Itidivisthle,    insufficient,    and    in- 
valid hands, 

a.  Generally, 

The  bonds  which  have  been  held  in- 
valid were  generally  those  in  which  the 
good  and  bad  conditions  could  not  be 
separated,  and  in  which  the  condition 
was  to  do  something  which  the  statute 
did  not  require,  or  those  which  contained 

a  provision  not  authorized  by  statute  or 
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in  violation  of  a  statute.  So,  where  tht$ 
condition  was  more  onerous  than  the 
statutory  bond,  the  bond  was  held  in- 
valid. Bonds  given  under  a  wrong  stat- 
ute ;  bonds  to  appear  at  the  wrong  court, 
and  bonds  in  which  the  penalty  was 
largely  excessive,  were  held  invalid. 
Some  bonds  were  held  insufficient  where 
"and"  was  used  for  "or,"  and  vice  versa. 
Bonds  in  which  the  condition  was  absurd, 
and  bonds  not  binding  heirs,  executors, 
and  administrators,  were  held  invaUd. 

h,  Admintstratora*    bonds, 

A  bond  g^ven  by  an  administrator  with 
the  will  annexed  made  no  reference  to 
the  will,  and  was  in  the  form  of  a  bond 
given  by  an  administrator;  it  was  held 
that  the  bond  was  not  a  good  statutory 
bond,  and  that  the  surety  was  not  liable 
to  a  legatee.  Walker  v.  Crosland  (1850) 
3  Rich.  Eq.  (S.  0.)  23. 

A  bond  in  the  form  required  from  an 
administrator  was  given  by  an  adminis- 
trator with  the  will  annexed.  It  was 
held  invalid  as  a  statutory  bond.  Fra- 
zier  V.  Frazier  (1831)  2  Leigh  (Va.)  642. 
In  Gibson  v.  Beckham  (1862)  16  Gratt. 
(Va.)  321,  it  was  said  that  the  bond  in 
the  above  case  was  not  for  the  benefit  of 
legatees,  and  that  the  court  did  not  de- 
cide that  it  would  have  been  invalid  if 
suit  had  been  by  a  creditor. 

And  a  bond  in  the  form  for  an  ad- 
ministrator de  bonis  non,  and  not  in  the 
form  for  an  administrator  wi£h  the  will 
annexed,  was  held  void.  Morrow  v.  Pey- 
ton (1837)  8  Leigh  (Va.)  54. 

c.  iippeol;  supersedeas;  certiorari, 

Wisconsin  Laws  1889,  chap.  184,  pro- 
vide for  an  appeal  bond  "for  the  faithful 
prosecution  of  such  appeal  and  the  pay- 
ment of  all  costs  that  shall  be  adjudged 
against  the  appellant  by  the  court."  A 
bond  recited  an  appeal  to  the  circuit 
court  of  Eau  Claire  eounty  and  was 
conditioned  for  the  payment  of  all  costs 
that  should  be  adjudged  against  appel- 
lant "by  the  court  aforesaid."  It  was 
held  void,  as  the  surety  would  not  be  lia- 
ble if  a  change  of  venue  was  had. 
(There  was  no  change  of  venue.) 
Drinkwine  v.  Eau  Claire  (1892)  83  Wia. 
428,  53  N.  W.  673. 

And  an  appeal  bond  reading,  "will  pay 
or  satisfy  the  judgment  against  the  that 
may  be  obligators  on  the  bond,"  was 
held  to  have  no  meaning.  Carter  v. 
Grisby  (1879)  1  Tex.  App.  Civ.  Cas. 
(White  ft  W.)  148. 

And  a  condition  in  an  appeal  bond  re- 
quiring defendant  to  appear  ^'before  the 
next  regular  term  of  the  county  court" 
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''from  day  to  day  thereafter,  and  not  de- 
part from  said  county  court/'  was  held 
to  be  more  onerous  than  the  statutory 
condition,  and  a  nullity;  and  the  appeal 
was  dismissed.  Watson  v.  State  (1886) 
20  Tex.  App.  382. 

And  where  the  bond  on  appeal  was  not 
double  the  amount  of  the  judgment,  and 
was  otherwise  defective  in  the  condi- 
tions required  by  the  statute,  it  was 
held  that  the  appeal  should  be  dis- 
missed. Fletcher  v.  State  (1880)  9  Tex. 
App.  674. 

And  a  recognizance  that  appellant 
''shall  continue  from  day  to  day,  and 
term  to  term,  until  his  appeal  has  been 
decided  by  said  court  of  appeals,"  was 
held  void.  It  should  have  been  that  he 
appear  before  the  proper  court  at  the 
proper  time,  and  there  remain,  ^^to  abide 
judgment  of  the  court  of  appeals."  The 
appeal  was  dismissed.  Taylor  v.  State 
(1877)  1  Tex.  App.  663. 

And  an  appeal  was  dismissed  where 
the  bond  executed  under  a  prior  law 
was  conditioned  to  perform  the  decree  of 
''the  supreme  court"  instead  of  the 
"court  of  appeals."  Lawrence  v.  State 
(1876)  1  Tex.  App.  392. 

A  bond  on  appeal  from  a  justice's 
court,  conditioned  defendant  "make  his 
personal  appearance  before  the  county 
court  of  said  county  at  its  next  regular 
term,  beginning  on  the  third  Monday  in 
May,  A.  D.  1905,  and  there  remain  from 
day  to  day  and  term  to  term,  and  answer 
in  said  cause  on  trial  in  said  court,"  was 
held  to  be  fatally  defective.  It  should 
have  been  that  he  "prosecute  his  appeal 
with  effect  and  pay  such  fine  and  costs 
as  shall  be  adjudged  against  him  by  the 
county  court,  as  well  as  other  costs  that 
may  have  been  adjudged  against  him  in 
the  court  below.  Tex.  Code.  Crim.  Proc. 
1895,  art.  889."  Bunton  v.  State  (1908) 
52  Tex.  Crim.  Rep.  618, 108  S.  W.  373. 

A. recognizance  on  appeal  to  abide  the 
judgment  of  the  ''court  of  appeals"  in- 
stead of  the  "court  of  criminal  appeals" 
was  held  fatally  defective.  McRay  v. 
State  (1898)  —  Tex.  Crim.  Rep.  —,  44 
S.  W.  161;  Starr  v.  State  (1897)  —  Tex. 
Crim.  Rep.  —,  40  S.  W.  790;  Dun  v. 
State  (1897)  —  Tex.  Crim.  Rep.  — ,  40  S. 
W.  287;  Nix  v.  State  (1893)  —  Tex. 
Crim.  Rep.  — ,  44  S.  W.  161 ;  Fincher  v. 
State  (1896)  —  Tex.  Crim.  Rep.  — ,  37 
S.  W.  732;  Adams  v.  State  (1903)  44 
Tex.  Crim.  Rep.  534,  72  S.  W.  588. 

And  a  recognizance  on  appeal  reading, 
"who  has  been  convicted  of  said  offense 
in  this  court,  from  day  to  day,  and  from 
term  to  term  thereof,  and  not  depart 
without  leave  of  this  court,"  was  held 
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fatally  defective.  Henry  v.  State 
(1897)  —  Tex.  Crim.  Rep.  — ,  38  S.  W. 
609. 

And  an  appeal  bond  conditioned  that 
defendant  will  prosecute  "this  trial"  to 
effect,  and  will  pay  off  and  satisfy  the 
judgment  which  may  be  rendered  on 
"said  trial,"  instead  of  "this  appeal"  was 
held  a  nullity.  S.  A.  Pace  Grocery  Co. 
V.  Savage  (1908)  —  Tex.  Civ.  App.  — , 
114  S.  W.  866 ;  Wood  Grocery  Co.  v.  S. 
A.  Pace  Grocery  Co.  (1906)  —  Tex.  Civ. 
App.  —,  99  S".  W.  180. 

A  bond  on  appeal  from  a  justice's 
court,  conditioned  to  appear  in  the 
'^county  court,"  was  held  to  be  fatally 
defective  as  more  onerous  than  the  stat- 
ute required.  Scarborough  v.  State 
(1892)  —  Tex.  Crim.  Rep.  — ,  20  S.  W. 
584.  Paschal's  Dig.  (Tex.)  art.  1491,  pro- 
vides for  an  appeal  bond  to  be  double 
the  debt  or  damages,  and  for  defendant 
to  perform  the  judgment.  Art.  1493 
provides  for  an  appeal  by  giving  secur- 
ity for  costs  and  damages.  This  security 
does  not  operate  as  a  supersedeas.  A 
bond  was  given,  conforming  to  art.  1491, 
but  was  insufficient  in  amount.  It  was 
held  that  it  could  not  be  treated  as  a 
bond  under  art.  1493,  as  it  contained 
more  than  was  necessary  and  could  not 
be  divided  and  no  part  could  be  re- 
jected. The  appeal  was  dismissed. 
Janes  v.  Langham  (1867)  29  Tex.  413. 

And  a  bond  on  appeal  from  a  justice, 
conditioned  to  prosecute  or  "pay  the 
debt,"  was  held  void.  It  should  have 
been  a  recognizance  in  the  nature  of 
special  bail  and  the  justice  had  no  au- 
thority to  take  any  other.  King  v.  Cul- 
bertson  (1823)  10  Serg.  &  R.  (Pa.)  325. 

And  a  recognizance  "to  prosecute  this 
appeal  with  effect,"  on  appeal  from  a 
justice,  was  held  void,  as  it  did  not  com- 
ply with  the  Act  of  1842,  but  the  Act  of 
1810.  It  should  have  been  conditioned 
that  '^no  part  of  the  defendant's  prop- 
erty should  be  removed,  secreted,  as- 
signed, or  disposed  of  so  as  to  balSe  an 
execution."  Donley  v,  Brownlee  (1847) 
7  Pa.  109. 

And  a  recognizance  exacted  from  the 
defendant  in  the  sum  of  $50,000,  to 
prosecute  his  appeal  and  to  pay  all  costs 
and  damages,  was  held  void,  as  the  or- 
phans' court  had  no  power  to  impose 
such  terms.  Com.  v.  Wister  (1891)  142 
Pa,  373,  21  Atl.  871,  872.  In  this  case 
the  money  had  been  paid  into  court  and 
the  appellant  by  the  appeal  was  de- 
nied the  use  of  the  money  and  suffered 
the  same  loss  as  the  other  distributees. 

The  failure  to  stipulate  in  an  appeal 
bond  "that  the  appellant  will  prosecute 
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his  appeal  to  effect  and  without  unneces- 
sary delay"  was  held  sufficient  to  re- 
quire a  dismissal  of  the  appeal.  Job  v. 
Harlan  (1862)  13  Ohio  St.  485.  This 
additional  stipulation  was  made  a  sepa- 
rate section  by  the  Ohio  Act  March  14, 
1853. 

An  undertaking  on  appeal  in  a  cred- 
itor's suit  to  uncover  property  provided, 
^^and  satisfy  said  judgment  and  decree 
so  far  as  affirmed  by  the  appellate 
€ourt."  It  was  held  that  in  this  case  the 
plaintiff  was  not  entitled  to  have  judg- 
ment for  the  debt,  and  the  mandate  was 
recalled  and  modified,  Stubling  v.  Wil- 
son (1907)  50  Or.  282,  92  Pac.  810.  The 
court  said:  '^The  undertaking  in  this 
suit  created  a  liability  against  the  surety 
only  for  the  costs  of  the  lower  court  and 
of  this  court." 

An  appeal  was  held  properly  dis- 
missed where  the  bond  was  not  condi- 
tioned ''to  abide  the  judgment  of  said 
court,"  to  which  the  appeal  was  taken, 
as  required  by  Minn.  Rev.  Laws  1905,  § 
4018.  State  v.  Mattson  (1908)  105 
Minn.  64,  117  N.  W.  227;  State  v.  Matt- 
son  (1908)  105  Minn.  164,  117  N.  W. 
503.  This  bond  was  conditioned  to 
prosecute  the  appeal  with  effect  at  a 
named  term  of  the  district  court,  to 
answer  said  appeal,  and  in  the  meantime 
to  keep  the  peace,  and  not  to  depart 
thence  without  leave. 

And  a  condition  in  a  recognizance  on 
appeal,  to  pay  also  all  intervening  dam- 
ages, was  held  to  render  the  bond  void. 
Massachusetts  Gen.  Stat.  chap.  120,  §  26, 
required  a  bond  to  prosecute  the  appeal 
with  effect  and  pay  all  costs  which 
should  afterwards  arise  thereon.  New- 
comb  V.  Worster  (1863)  7  Allen  (Mass.) 
198. 

So  a  recognizance  on  appeal  to  pay 
''all  intervening  damages  and  costs," 
under  Me.  Stat.  1841,  requiring  a  recog- 
nizance to  pay  the  "costs"  only,  was 
held  void.  Jordan  v.  McKenney  (1858) 
45  Me.  306.  The  court  said :  "The  mag- 
istrate had  no  right  to  require  it." 

A  recognizance  on  appeal  from  a  jus- 
tice was  required  a  condition  to  "person- 
ally appear"  at  the  appellate  court  and 
pay  "ail  intervening  damages  and  costs." 
Maine  Rev.  Stat.  chap.  116,  §  10,  required 
a  condition  "to  prosecute  his  appeal  with 
effect,  and  pay  all  costs  arising  after  the 
appeal."  It  was  held  that  the  bond  was 
invalid,  and  the  appeal  was  not  per- 
fected. French  v.  Sneil  (1854)  37  Me. 
100;  Lane  v.  Crosby  (1856)  42  Me.  327. 

And  a  bond  given  for  appeal  formu- 
lated  under  the  wrong  section   of   the 

Code  was  held  invalid  and  the  appeal 
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was  dismissed.  Calhoun's  Succession 
(1883)  35  La.  Ann.  363.  The  bond 
should  have  been  that  prescribed  by  art. 
579,  C.  P.,  and  not  that  prescribed  by 
C.  P.  214,  276,  304. 

Under  Iowa  Acts  Jan.  28,  1857,  303, 
providing  that  in  criminal  cases  the  ap- 
pellant shall  give  bond  under  condition 
that  he  will  appear  and  will  not  depart 
without  leave,  and  will  abide  the  judg- 
ment, it  was  held  that  a  condition  in  a 
bond  that  he  would  pay  whatever 
amount  should  be  legally  adjudged  was 
erroneously  required,  and  should  not 
have  been  demanded.  State  v.  Beneke 
(1859)  9  Iowa.  203. 

And  a  supersedeas  bond  was  held  in- 
sufficient where  the  conditions  were  not 
such  as  were  required  by  the  statute. 
Ranney-Alton  Mercantile  Co.  v.  Miner- 
al Belt  Constr.  Co.  (1899)  2  Ind.  Terr. 
134.  Mansfield's  Dig.  (Ark.)  §  1295, 
provided  for  a  bond  by  appellant  to  sat- 
isfy the  judgment  in  case  it  was  affirmed, 
and  any  judgment  the  supreme  court 
may  render  or  order  to  be  rendered  by 
the  inferior  court.  The  bond  given  was 
for  appellant  to  have  its  property  forth- 
coming to  satisfy  the  judgment. 

An  appeal  bond  omitted  the  statutory- 
condition  to  prosecute  the  appeal  with 
effect,  and,  instead  of  binding  themselves 
to  pay  whatever  judgment  might  be  ren- 
dered by  the  court  upon  dismissal  or 
trial  of  the  appeal,  the  obligors  limited 
their  liability  to  the  payment  of  the 
judgment  to  be  rendered  in  Hancock 
county,  from  which  county  a  change  of 
venue  was  had.  It  was  held  that  the 
sureties  were  not  liable.  Sharp  v.  Bedell 
(1848)  10  m.  88. 

In  Smith  v.  Whitaker  (1849)  11  HL 
417,  the  cases  of  Young  v.  Mason  (1846) 
8  HL  55,  and  Sharp  v.  Bedell  (Bl.)  su- 
pra, were  distinguished. 

On  certiorari  from  conviction  in  a 
municipal  court,  the  bond  was  "for  the 
appearance  of  the  defendant  to  abide  the 
final  judgment  and  sentence  of  the  su- 
perior court  of in  said  case."    This 

was  held  not  to  be  a  compliance  with 
the  bond  required  by  statute  to  "appear 
and  abide  the  final  judgment,  order,  or 
sentence  of  said  court,  or  of  the  superior 
court  in  said  case."  Scott  v.  Camilla 
(1910)  7  Oa.  App.  689,  67  S.  E.  846. 

On  certiorari  from  a  judgment  for  vio- 
lating a  city  ordinance,  the  bond  was  in 
the  sum  of  $300,  conditioned  to  pay  the 
eventual  condemnation  money.  Geoigia 
Acts  1902,  p.  105,  require  that  the  bond 
in  such  cases  as  this  shall  be  made  con- 
ditioned to  abide  the  judgment  of  the 
superior  or  mayor's  court.    It  was  held 
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that  the  certiorari  should  be  dismissed 
for  failure  to  give  the4)roper  bond.  Si- 
mon V.  Savannah  (1908)  4  Ga.  App.  171, 
60  S.  E.  1036. 

And  an  appeal  bond  was  held  invalid 
where  it  provided  that  "in  case  said 
judgment  be  affirmed  or  modified,  or  the 
appeal  be  dismissed  by  said  superior 
court,  Barrett  will  pay  the  fine  and  ren- 
der himself  to  said  justice/'  and  the  Cal. 
Penal  Code,  §  1273,  provided,  first,  that 
if  the  appeal  was  from  a  fine  "he  will 
pay  the  same,*'  or  such  part  as  the  ap- 
pellate court  may  direct;  second,  that  if 
judgment  of  imprisonment  has  been 
given  "he  will  surrender  himself  in  ex- 
ecution of  the  judgment"  upon  affirm- 
ance or  modification,  or  on  the  appeal 
being  dismissed.  The  provision  of  the 
bond  was  held  more  onerous  than  the 
statute  prescribed.  People  v.  Barrett 
(1907)  6  CaL  App.  578,  92  Pac.  647. 

Alabama  Code,  §  3041,  required  the 
appellant  to  give  security  for  the  costs 
of  the  appeal.  A  bond  was  conditioned 
to  pay  the  costs  of  the  appeal  in  the 
supreme  court  only  in  case  the  judgment 
of  the  court  below  was  affirmed.  It  was 
held  that  the  appeal  should  be  dismissed. 
Hinson  v.  Preslor  (1856)   27  Ala.  643. 

And  a  bond  "for  all  costs  and  dam- 
a<res  as  may  be  sustained  by  the  defend- 
ant by  reason  of  the  appeal"  was  held 
not  equivalent  to  a  bond  "to  pay  such 
judgment  as  may  be  rendered,"  and 
would  not  authorize  a  summary  judg- 
ment. Reynolds  v.  Cox  (1895)  108  Ala. 
276,  19  So.  395. 

And  when  the  appeal  bond  did  not 
conform  to  the  statute,  it  was  held  that 
the  appeal  should  be  dismissed.  Reiliy 
V.  Crowley  (1891)  3  Arit.  286,  29  Pac. 
14;  Hill  V,  Herrick  (1891)  3  Arjz.  313, 
73  Pae.  399.  There  was  no  obligee  named 
the  bond  was  not  in  a  sum  at  least  double 
the  probable  costs  in  the  appellate  and 
lower  courts,  and  was  not  conditioned 
that  the  appellant  should  prosecute  the 
appeal 

d,  Attaehtnent, 

Where  a  statutory  band  to  release 
property  would  become  effective  if  the 
attachment  should  be  "sustained,"  it  was 
held  that  a  bond  to  become  effective  if 
the  attachment  was  "discharged"  was 
inoperative,  and  no  recovery  could  be 
had  on  it  even  as  a  common-law  obliga- 
tion. Edwards  v.  Pomeroy  (1885)  8 
Oolo.  254,  6  Pac.  829. 

An  attachment  bond  provided  that  the 

plaintiff  "would  prove  his- demand  on  a 

trial  at  law."    It  was  held  thai  this  was 

not  such  a  bond  as  was  required  by  the 
I..R.A.1917B. 


statute,  and  the  defendant,  who  had 
given  bond  to  retain  the  property,  could 
plead  in  abatement  the  want  of  a  suf- 
ficient attachment  bond.  Delano  v.  Ken- 
nedy (1844)  5  Ark.  459. 

A  bond  in  attacliment  provided  that 
"they"  would  perform  the  judgment,  and 
was  not  conditioned  as  required  by  the 
statute,  that  the  defendant  in  the  attach- 
ment suit  would  perform  the  judgment 
of  the  court.  It  was  held  that  the  bond 
could  not  be  enforced  as  a  statutory 
bond.  Lowenetein  v.  McCadden  (1890) 
54  Ark.  13,  14  S.  W.  1095. 

A  bond  by  defendant  in  attachment,  on 
appeal  from  a  justice,  provided  that  the 
surety  would  satisfy  the  judgment  of  the 
circuit  court  "to  the  extent  of  the  value 
of  said  cotton."  This  was  held  not  to*  be 
a  statutory  bond,  requiring  a  condition 
"to  perform  the  judgment  appealed  from 
in  the  event  it  was  affirmed  on  appeal,, 
or  if,  on  a  trial  anew  in  the  circuit  court, 
judgment  was  given  against  appellant,, 
that  he  would  pay  such  judgment,"  and 
would  not  support  a  summary  judgment 
against  the  surety.  Martin  v.  Tennisom 
(1892)  56  Ark.  291,  19  S.  W.  922. 

California  Practice  Act,  §  553,  re^ 
quires  an  undertaking  in  attachment  to 
pay  all  damages  without  any  limitations 
as  to  amount.  An  attachment  was  held 
illegal  where  the  bond  limited  the  dam- 
ages to  "not  exceeding  $100."  Hisler  v. 
Carr  (1868)  34  OaL  641. 

The  condition  required  by  statute  in 
an  attachment  bond  was,  "If  the  court 
shall  finally  decide  that  the. plaintiff  was 
not  entitled  to  an  attachment,  the  plain- 
tiff will  pay  all  damages."  It  was  held 
that  a  bond  using  a  form  under  a  prior 
statute,  "If  the  court  shall  finally  de- 
cide that  the  plaintiff  was  not  entitled  to 
an  attachment,  the  plaintiff  will  pay 
.  .  .  all  damages  he  may  sustain  by 
the  wroi^ul  suing  out  of  the  attach- 
ment," was  invalid.  Pierse  v.  Miles 
(1885)  5  Mont  549,  6  Pac.  347.  The 
court  said:  "Under  the  amended  sec- 
tion, the  sureties  are  liable  in  any  event, 
if  it  is  finally  held  that  the  plaintiff  was 
not  entitled  to  an  attachment;  while 
under  the  original  section  they  are 
not  liable  unless  the  plaintiff  wrong- 
fully procured  the  attachment  to  issue." 
The  same  was  held  in  Langstaff  v.  Miles 
(1885)  5  Mont.  554,  6  Pac.  356. 

e.  Bail  and  recognizance, 

A  bail  bond  conditioned  "to  abide  the 
final  judgment  of  court,"  when  it  should 
have  been  conditioned  that  the  defend- 
ant "will  appear  before  the  proper  court 
or  magistrate  to  answer  the  accusatioa 
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against  him/'  was  held  invalid,  and  the 
suit  thereon  was  dismissed.  Turner  v. 
State  (1883)  14  Tex.  App.  168. 

And  a  recognizance  requiring  the  de- 
fendant to  make  his  ^^ersonaF'  appear- 
ance, and  stating  ^^iintil  discharged  by 
due  coui%e  of  law,"  instead  of  "not  de- 
part without  leave  of  the  court,"  was 
held  defective,  and  the  appeal  was  dis- 
missed. Robertson  v.  State  (1904)  45 
Ter.  Crim.  Rep.  516,  78  S.  W.  517. 

And  a  recognizance  to  appear  before 
the  trial  court  "from  day  to  day  and 
from  time  to  time  of  the  same,  and  not 
depart,"  was  held  invalid.  Texas  Code 
Crim.  Proc.  art.  887,  requires  the  ap- 
pearance "from  term  to  term."  Sam- 
amiego  v.  State  (1904)  —  Tex.  Crim. 
Rep.  -— ,  80  S.  W.  996;  Fulton  v.  State 
(1904)  —  Tex.  Crim.  Rep.  — ,  78  S.  W. 
227. 

And  a  recognizance  "to  appear  at  the 
next  term,"  instead  of  "from  day  to  day 
and  from  term  to  term,"  was  held  to  be 
invalid,  and  the  appeal  was  dismissed. 
Anderson  v.  State  (1903)  —  Tex.  Chm. 
Rep.  — ,  76  S.  W.  470. 

And  a  recognizance  that  "binds  the 
principal  only  to  stand  trial  in  the  coun- 
ty court  of  Eastland  county"  was  held 
to  be  fatally  defective,  when  it  should 
have  been  "to  abide  the  judgment  of  the 
court  of  criminal  appeals."  Satterwhite 
v.  State  (1899)  —  Tex.  Crim.  Rep.  — , 
49  S.  W.  396. 

And  where  the  penalty  in  a  bail  bond 
was  $1,000  instead  of  $500,  as  it  should 
have  been,  it  was  held  that  the  bond 
should  be  quashed.  Barringer  v.  State 
(1864)  27  Tex.  553;  Neblett  v.  State 
(1879)  6  Tex.  App.  316. 

Texas  Crim.  Code,  art.  722,  provides 
for  a  recognizance  "to  appear  before 
the  district  court  to  abide  the  judgment 
of  supreme  court."  A  recognizance  for 
appearance  "at  the  honorable  district 
court  in  obedience  to  law,  to  answer 
said  indictment  in  case  the  judgment  of 
the  district  court  be  reversed,"  was  held 
void.    Little  v.  State  (1861)  26  Tex.  110. 

And  where  the  obligation  of  an  in- 
solvent bond  was  for  the  creditor  "and 
all  and  singular  the  rest  of  the  credi- 
tors," it  was  held  void.  It  was  held 
oppressive  and  compulsory.  Beacom  v. 
Holmes  (1825)  13  Serg.  &  R.  (Pa.)  190. 
The  court  said:  "The  bond  is  to  be 
given  only  to  the  arresting  creditor  and 
to  secure  his  debt,  provided  the  debtor 
fails  to  apply  for  the  benefit  of  the  in- 
solvent laws.  No  other  creditor  has  any 
concern  with  it." 

And  where  the  statute  in  r^ard  to  an 

insolvent  debtor  required  a  bond  with  a 
L.R.A.1917B. 


double  aspect,  "the  procurement  of  a 
discharge  or  a  siurender  to  jail  in  lieu 
of  it,"  it  was  held  that  a  bond  not  in 
the  alternative  was  void.  Hutton  v. 
Helme  (1836)  5  Watts  (Pa.)  346. 

A  bond  given  by  an  insolvent  debtor 
was  held  void  where  the  statutory  con- 
dition, "to  surrender  himself  to  the  jail 
of  the  said  county,  if  he  fail  to  comply 
with  all  things  required  by  law  to  en- 
title him  to  be  discharged,"  was  not  in 
the  bond.  It  was  held  not  a  voluntary 
bond,  but  a  bond  binding  the  debtor  to 
harder  conditions,  and  the  plaintiff  had 
no  right  to  exact  them.  The  failure  to 
use  this  condition  deprived  the  debtor 
of  the  beneiit  of  a  surrender.  M'Kee 
V.  Stannard  (1826)  14  Serg.  &  R.  (Pa.) 
380.  The  debtor  appeared  and  the  case 
was  adjourned,  and  he  then  did  not 
give  notice  to  his  creditors  nor  appear. 

And  where  the  sureties  on  a  recogni- 
zance contracted  that  the  defendant 
would  appear  generally,  for  which  there 
was  no  warrant  in  law,  it  was  held  that 
the  bond  was  void.  Malheur  County  v. 
Carter  (1908)  52  Or.  616,  98  Pac.  489. 
It  should  have  been  conditioned  to 
answer  a  stated  charge. 

And  a  statutory  recognizance  con- 
taining an  unwarranted  condition  was 
held  void.  The  statute  required  bail  in 
the  nature  of  special  bail.  The  bail 
taken  was  absolute  for  payment  of  the 
debt  that  might  be  eventually  recovered 
in  the  action.  Bolton  v.  Robinson  (1825) 
13  Serg.  &  R.  (Pa.)  193. 

In  Power  v.  Graydon  (1866)  63  Pa. 
198,  the  court,  referring  to  an  insolvent 
debtor's  bond,  said:  "It  must  be  ad- 
mitted that,  being  a  statutory  bond  hav- 
ing for  its  object  the  release  of  Barron 
from  arrest  and  confinement,  and  being 
therefore  compulsory,  if  it  exacts  more 
than  the  statute  requires,  it  cannot  be 
enforced." 

A  bond  to  a  constable,  conditioned  to 
deliver  a  prisoner,  was  held  void.  There 
was  nothing  in  the  bond  to  indicate  that 
the  arrest  was  a  "civil  arrest."  Church- 
Ul  V.  Perkins  (1809)  5  Mass.  541. 

A  debtor's  bond  to  obtain  release  from 
arrest  on  execution,  which  was  not  taken 
for  the  exact  amount  required  by  statute, 
was  held  not  a  statutory  bond.  A  for- 
feiture was  denied  where  the  debtor  had 
complied  with  the  bond,  although  the 
proceedings  before  the  justice  did  not 
conform  to  the  statute.  Merchants' 
Bank  v.  Lord  (1861)  49  Me.  99.  So 
where  the  bond  included  an  illegal 
charge.  Ross  v.  Berry  (1862)  49  Me. 
434. 

A   recognizance  required   in   forcible 


ANNOTATION^UNAUTHORIZED  PROVISIONS  IN  STATUTORY  BOND.    1007 


entry  and  detainer,  to  prosecute  with 
effect  an  appeal,  to  pay  all  costs  after 
the  appeal,  and  the  intervening  rent. 
These  were  not  the  conditions  required 
by  statute,  and  the  recognizance  was 
held  void.  Dennison  v.  Mason  (1853)  36 
He.  431. 

A  recognizance  was  conditioned,  ''to 
prosecute  with  effect  an  appeal,  made 
by  him  at  the  court  of  common  pleas." 
Maine  Stat.  1829,  chap.  444,  provided, 
^'to  prosecute  his  appeal,  and  to  pay  all 
such  costs  as  may  arise  in  such  suit 
after  such  appeal."  It  was  held  that 
the  recognizance  was  not  according  to 
the  statute,  and  a  declaration  in  sci.  fa. 
set  out  no  legal  cause  of  action.  Owen 
V.  Daniels  (1842)  21  Me.  180. 

And  where  conditions  not  authorized 
by  the  statute  were  superadded  to  a 
recognizance,  one  of  which  prohibited 
the  defendant  for  a  term  of  two  years 
from  obtaining  a  liquor  permit  even  if 
he  complied  with  the  statute,  the  re- 
cog^nizance  was  held  to  be  invalid.  Dur- 
ein  v.  State  (1888)  38  Kan.  485, 17  Pac. 
49. 

A  bail  bond  contained  a  stipulation, 
*'Now  if  the  said  Goodman  and  Jerome, 
in  case  they  are  cast  in  their  said  suit, 
shall  render  their  bodies  to  prison  in 
execution  of  the  law,  in  terms  of  the  law, 
in  such  case  made  and  provided,  and 
upon  failure  thereof,  the  said  securities 
will  do  it  for  them."  This  was  held 
prejudicial,  as  not  required  by  statute, 
and  rendered  the  instrument  void.  Tuck- 
er v.  Davis  (1854)  15  Ga.  573.  The 
«ourt  said:  '^If  a  bond  ccmtains  a  con- 
dition not  required  by  tl^e  law,  but  which 
is  beneficial  to  the  security,  it  does  not 
vitiate  the  bond;  but  if  a  condition  is 
inserted,  not  warranted  by  the  law,  and 
which  is  onerous  to  the  security,  or 
omits  one  for  his  benefit,  the  instrument 
is  void." 

And  where  bail  in  the  sum  of  $500 
was  required  in  one  charge,  and  $200 
bail  was  required  in  another  charge,  and 
the  commissioner  took  bail  in  $700  in 
one  bond,  it  was  held  that  the  bond 
taken  was  a  substantial  departure  and 
was  not  binding  on  the  sureties.  Unit- 
ed States  v.  Goldstein  (1871)  1  DiU.  413, 
Fed,  Cas.  No.  15,226. 

And  a  debtor's  bond  to  appear  at  an 
adjourned  hearing,  and  also  at  such  oth- 
er times  and  places  as  the  hearings  may 
from  time  to  time  be  adjourned  to,  was 
held  void  under  2  N.  Y.  Eev.  Stat.  214, 
2d  ed.  §  60,  as  the  statute  did  not  re- 
quire this  condition.  People  ex  rel.  Nor- 
ton v.  Locke  (1850)  3  Sandf.  (N.  Y.) 
L..R.A.1917B. 


443.     The  statute  fixed  a  bond  for  an 
adjourned  hearing,  not  "hearings." 

/.  BaBtardy  and  nonsupport, 

A  bastardy  bond  imposing  conditions 
on  the  obligor  in  addition  to  the  statu- 
tory conditions  was  held  void.  People 
v.  Meighan  (1841)  1  Hill  (N.  Y.)  298, 
2  N.  Y.  Rev.  Stat.  2d  ed.  214,  §  60,  was 
held  to  destroy  every  bond  taken  by  any 
officer  by  color  of  his  office  in  any  other 
case  or  manner  than  such  as  provided 
by  law. 

A  filiation  bond  provided  that  defend- 
ant "shall  well  and  truly  observe  all  the 
conditions  of  said  order  of  affiliation." 
It  should  have  provided  "that  he  will 
pay  weekly  or  otherwise,  as  may  have 
been  ordered,  the  sum  directed  .  .  . 
for  the  support  of  the  child,  and  of  the 
mother  during  her  confinement  and  re- 
covery, or  which  may  be  ordered  by  the 
court  of  sessions  of  the  county."  This 
bond  was  held  void.  Lester  v.  Worden 
(1896)  8  App.  Div.  216,  40  N.  Y.  Supp. 
436. 

South  Carolina  Act  1795  (2  Faust,  74) 
requires  a  bastardy  recognizance  "con- 
ditioned for  the  annual  payment  of  £5 
for  the  maintenance  of  the  child."  A 
bond  was  in  a  penalty  of  £60  payable 
by  twelve  annual  instalments  of  £5  every 
year.  The  penalty  was  for  "the  citizens 
of  the  aforesaid  district."  The  act  re- 
quired it  to  be  for  the  "maintenance  of 
the  child."  The  bond  was  held  to  be 
void,  and,  as  it  was  taken  under  color 
of  legal  authority,  it  was  not  good  at 
common  law.  Laurens  Dist.  v.  Gains 
(1814)  1  Treadway,  Const.  (S.  C.)  459. 

In  Erlinger  v.  People  (1865)  36  DL 
458,  it  was  said  that  the  case  of  Laurens 
Dist.  V.  Gains,  supra,  was  exceptional. 
"It  is  very  brief,  the  court  merely  hold- 
ing the  bond  before  them  invalid  with- 
out reference  to  any  authorities,  or 
devoting  more  than  a  few  lines  to  the 
consideration  of  the  case."  A  directly 
contrary  doctrine  is  held  in  the  same 
state  in  a  later  and  very  maturely  con- 
sidered case.  Anderson  v.  Foster  (1831) 
2  Bail.  L.  (S.  C.)  50L 

A  bastardy  bond  of  $75  per  year  for 
the  support  of  three  children  was  held 
invalid,  as  it  provided,  "until  each  of 
said  children  becomes  twelve  years  of 
age,"  and  if  two  were  dead  the  obliga- 
tion would  be  to  pay  $75  annually  until 
the  remaining  one  reached  twelve  years 
of  age,  while  under  the  statute  the  lia- 
bility would  be  only  $25  a  year  for  each. 
The  bond  was  also  made  to  the  wrong 
payee.  State  ex  rel.  Bright  v.  Bright 
(1880)  14  S.  0.  7. 


ilOOS    ANNOTATION— UXAUTHORIZED  PROVISIONS  IN  STATUTORY  BOND. 


IN.  Y.  Rev.  Stat.  645,  requires  a 
bastardy  bond  to  contain  either  of  the 
conditions  in  the  alternative.  It  was 
held  that  a  bond  embracing  conjointly 
the  two  conditions  was  a  nullity.  One 
condition  was  to  be  enforced  by  over- 
seers and  the  other  by  the  district  at- 
torney. Hoogland  v.  Hudson  (1853)  8 
How.  Pr.  (N.  Y.)  343. 

In  Standring  v.  Moore  (1896)  16  Misc. 
106,  38  N.  Y.  Supp.  813,  the  court  said : 
"If,  therefore,  the  holding  of  the  court 
in  the  case  above  referred  to  is  correct, 
and  I  think  it  is,  then  the  undertaking 
upon  which  this  action  is  based  is  a 
nullity,  by  reason  of  its  alternative  pro- 
visions." 

And  a  bastardy  bond  conditioned  for 
appearance  after  the  birth  of  the  child, 
not  naming  any  day,  was  held  void.  N. 
J.  P.  L.  1898,  p.  961,  §  51,  authorizes  an 
adjournment  for  six  weeks.  Bennett  v. 
Briggs  (1907)  —  N.  J.  L.  --,  65  Atl. 
717. 

And  a  condition  in  a  bastardy  bond, 
"to  abide  by  and  perform  the  order  of 
the  county  court,"  was  held  invalid,  and 
the  sci.  fa.  was  quashed.  Young  v.  Com. 
(1819)  2  A.  K.  Marsh.  (Ky.)  63. 

And  a  judgment  order  requiring  that 
the  condition  in  a  bastardy  bond  for 
support  should  make  the  instalments 
payable  to  the  county  judge  as  former- 
ly, and  not  to  the  clerk  as  now  required 
by  statute,  was  held  error.  Moore  v. 
People  (1883)  13  Dl.  App.  248. 

A  bastardy  bond  required  the  accused 
to  app>ear  at  the  next  probate  court,  on 
the  second  Monday  in  July  next.  The 
statute  required  the  bond  to  be  given 
for  accused  to  appear  before  the  next 
county  court,  and  a  later  statute  sub- 
stituted "probate"  for  county.  This 
bond  should  have  read,  to  appear  at  the 
term  of  the  probate  court  next  after  it 
was  executed.  As  some  terms  had  been 
held  in  the  interim,  it  was  held  that  the 
bond  was  void.  Scale  v.  McClanahan 
(1862)  21  Ala.  345. 

A  bond  for  nonsupport  of  wife,  that 
defendant  shall  be  of  good  behavior  to- 
wards the  people  for  one  year  and  that 
he  pay  $7  weekly  for  the  support  of  his 
wife  one  year,  was  held  void.  Charities 
&  C.  Comrs.  v.  Hammill  (1884)  33  Hun 
(N.  Y.)  348,  2  Rev.  Stat.  286,  §  69,  pro- 
vides  that  obligations  taken  in  any  other 
case  or  manner  than  such  as  are  pro- 
vided by  law  are  void.  This  bond  was 
also  in  excess  of  the  amount  ordered. 
New  York  Code  Crim.  Proc.  §§  899-901, 
required  a  bond  "that  he  will  support 
his  wife  and  children  and  will  indemnify 
the  county,  city,  village,  or  town  against 
L.R.A.11)17H. 


their  becoming  within  one  year  charge- 
able upon  the  public." 

g.  Collectors^  and  treasurers*  honds, 

A  condition  in  the  bond  of  a  collector 
of  militia  fines,  for  fines  and  demands 
which  might  thereafter  be  assessed  by 
the  regiment,  was  held  not  to  be  in- 
cluded in  the  statutory  provision,  and 
the  condition  was  inoperative.  Com.  v, 
Pearce  (1828)  7  T.  B.  Mon.  (Ky.)  317. 

The  bond  of  a  deputy  treasurer  pro- 
vided, "and  discovered  during  said  con- 
tinuance or  within  six  months  there- 
after." It  was  held  that  such  a  provision 
in  violation  of  the  statute,  placing  a 
limitation  on  the  right  of  action  given 
by  statute,  was  against  public  policy  and 
void.  United  States  Fidelity  &  T.  Co. 
V.  McLaughlin  (1906)  76  Keb.  307,  107 
N.  W.  577,  109  N.  W.  390. 

h.  Constables*  botids. 

A  constable's  bond  was  held  void 
where  the  good  and  bad  conditions  in 
the  bond  could  not  be  separated.  Not- 
tingham V.  Giles  (1806)  2  N.  J.  L.  120. 

And  a  constable's  bond  was  held  void 
where  the  condition  was  broader  than 
the  statute  required.  Middletown  v. 
M'Cormick  (1809)  3  N.  J.  L.  500.  This 
bond  contained  a  condition  "that  in  all 
respects  whatsoever  he  shall  do  and  exe- 
cute all  services,  acts,  and  duties  apper- 
taining to  his  oflftce  to  the  best  of  his 
judgment  and  ability."  This  was  held 
absurd. 

i.  Cost  hoftds, 

A  bond  given  for  costs  was  condi- 
tioned to  be  void  if  the  "plaintiff  should 
pay  on  demand"  all  costs.  2  N.  Y.  Rev. 
Stat.  620,  §  4,  provided,  "on  demand  of 
the  obligors."  It  was  held  that  the  bond 
was  invalid,  as  the  defendant  should  not 
be  compelled  to  travel  out  of  the  state 
to  make  a  demand.  Montague  v.  Bas- 
sett  (1864)  18  Abb.  Pr.  (N.  Y.)  13. 

So  a  bond  for  costs  "that  plaintiff 
shall  pay  on  demand"  was  held  invalid 
where  plaintiff  was  a  nonresident.  It 
should  have  required  the  "obligors"  to 
pay  on  demand.  Tallmadge  v.  Wallis 
(1845)  1  How.  Pi-.  (N.  Y.)  100. 

And  a  security  for  the  payment  of 
costs  on  the  affirmance,  and  not  for  the 
original  judgement,  which  was  affirmed 
at  general  term,  was  held  insufficient. 
Morss  V.  Hasbrouck  (1882)  10  Abb.  N. 
C.  (If.  Y.)  407,  reversed  in  (1882)  15  N. 
Y.  Week.  Dig.  308.  New  York  Code  Civ. 
Proc.  §  1332,  required  the  bond  to  be 
in  the  same  form  as  if  the  judgment  ap- 
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pealed  from  did  itself  render  a  judgment 
similar  to  the  one  it  affirmed. 

And  a  bond  for  costs  not  obligating 
"heirs,  executors,  and  administrators" 
was  held  insufficient.  Schenke  v.  Bowell 
(1876)  1  Abb.  N.  C.  (N.  Y.)  295. 

The  statute  required  a  bond  for  costs 
in  suits  commenced  by  a  nonresident, 
"for  the  pajonent  of  all  costs  that  may 
accrue  in  consequence  thereof,  either  to 
the  opposite  party  or  to  the  officers  of 
the  court."  A  bond  to  pay  costs  "pro- 
vided judgment  be  given  against  said 
Hunt"  was  held  insufficient  and  was 
properly  rejected.  Hunt  v.  Butcher 
(1840)  6  Blackf.  (Ind.)  341. 

Arkansas  Rev.  Stat.  211,  provided  that 
a  nonresident  shall  give  bond  "to  pay 
all  costs  which  may  accrue  in  such  ac- 
tion." A  bond  was  held  invalid  and  the 
action  was  dismissed,  where  the  bond 
provided  that  he  "shall  maintain  his  said 
action,  or  if  judgment  shall  be  given 
against  him,  he  shall  well  and  truly  pay 
all  costs  of  suit  which  he  shall  be  liable 
to  pay."  There  was  a  material  differ- 
ence between  the  bonds.  Owings  v.  Fin- 
ley  (1840)  3  Ark,  136. 

j,  Emhargo  bonds. 

An  embargo  bond  was  held  void  where 
the  conditions  were  more  than  required 
by  statute.  United  States  v.  Morgan 
(1»11)  3  Wash.  C.  C.  10,  Ted.  Cas.  No. 
15,809.  The  court  said :  "If  it  be  taken 
in  a  greater  sum  than  the  law  directs; 
if  the  condition  stipulate  a  relanding 
elsewhere  than  in  the  United  States,  if 
it  stipulate  a  relanding  absolutely,  when 
the  law  requires  it  to  be  done  on  a  cer- 
tain condition ;  or  if  it  bind  the  obligors 
to  do  more  than  the  law  requires,  it  is 
not  the  bond  which  the  officer  was  au- 
thorized to  take,  and  all  is  void." 

In  United  States  v.  Brown  (1830)  Gil- 
pin, 166,  Fed.  Cas.  No.  14,663,  in  re- 
ferring to  this  case,  it  was  said:  "The 
bond  was  declared  to  be  void  by  the 
judge,  (1)  because  the  condition  re- 
quired the  obligors  to  reland  the  cargo 
in  the  United  States,  although  they 
might  have  been  prevented  by  a  peril  of 
the  sea;  (2)  because  the  condition  re- 
quires the  obligors  to  return  the  cer- 
tificate of  relanding  to  the  collector  at 
Philadelphia,  within  a  limited  time. 
.  .  .  The  condition  of  that  bond  was 
not,  as  ours  is,  in  its  nature  or  terms 
divisible." 

In  United  States  v.  Morgan  (Fed.) 
supra,  where  an  embargo  bond  failed  to 


that  a  certificate  of  the  landing  of  the 
cargo  should  be  delivered  to  the  col- 
lector at  Philadelphia,  it  was  held  to  be 
void,  as  this  last  clause  was  not  required 
by  the  statute,  i^pd  omitting  the  other 
clause  made  a  condition  different  from 
that  required  by  the  statute. 

United  States  v.  Brown  (Fed.)  supra. 
This  ruling  was  qualified  so  as  to  apply, 
"at  least  so  far  as  it  exceeds  the  requisi- 
tions of  the  law," 

1C'  Liquor  honda» 

A  liquor  bond  was  made  to  the  city 
of  Lincoln  and  contained  no  condition 
for  the  payment  of  all  damages,  but 
only  of  fines,  forfeitures,  and  penalties, 
and  for  compliance  with  the  statutes  and 
ordinances  "so  far  as  relates  to  the  mat- 
ters in  the  bond."  It  was  held  that  th«re 
was  no  provision  in  the  statute  for  such 
a  bond,  and  it  was  nullity.  The  bond 
should  be  to  the  eounty  and  should  pro- 
vide against  keeping  a  disorderly  house. 
Sexon  V.  Kelley  (1873)  3  Neb.  104.  See 
also  Ulrich  v.  Gilmore  (1892)  35  Neb. 
288,  53  N.  W.  135. 

I,  other  hoiids, 

A  bond  given  under  a  oity  ordinanoe 
was  in  violation  of  the  statute.  It  was 
held  that  no  recovery  could  be  had  there^ 
on.  Tuskaloosa  v.  Laey  (1842)  3  Ala. 
618.  The  statute  prohibited  the  use  of 
scrip  for  money,  and  the  ordinance  re- 
quired the  city  treasurer  to  give  bond  to 
account  for  the  city  script  used  as 
money. 

And  under  La.  Act  1894,  No.  180,  re- 
quiring a  contractor's  bond  for  the  pay- 
ment of  all  material  and  labor,  it  was 
held  that  a  bond  in  which  suoh  amount 
was  made  divisible  between  the  owner 
and  the  statutory  beneficiaries  did  not 
meet  the  requirement  of  the  law.  Hughes 
V.  Smith  (1905)  114  La.  297,  38  So.  175. 

And  a  bond  in  detinue,  not  naming  the 
parties  defendant  nor  stating  the  kind 
of  suit,  was  held  too  indefinite  and  was 
void,  Eason  v.  Claric  (1829)  2  Yerg. 
(Tenn.)  522. 

Louisiana  Code  of  Practice,  art.  280, 
provides  that  the  party  giving  bond 
should  faithfully  present  the  property 
after  definite  judgment.  A  bond  taken 
by  a  sheriff  in  lieu  of  property  sequest- 
ered provided  that  the  obligors  shall  pay 
the  amount  of  the  judgment  to  be  ren- 
dered. It  was  held  that  the  casual  in- 
sertion in  a  bond  of  an  additional  condi- 
tion not  contemplated  by  the  legislature 
would  not  bind  the  surety.    The  failure 


include  the  exception,  "dangers  of  the )  to  proceed  against  the  property  by  execu- 
sea  excepted,"  and  contained  a  provision    tion  before  proceeding  on  the  bond  re- 
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quired  a  nonsuit.  Welsh  v.  Barrow 
(1845)  9  Rob.  (La.)  535. 

And  in  Grantville  v.  Fidelity  &  D.  Co. 
(1912)  139  Ga.  53,  76  S.  E.  575,  it  was 
held  that  a  bond  to  protect  materialmen 
was  neither  literally  nor  in  substance  in 
accord  with  the  provision  of  Ga.  Act 
Aug.  12,  1910,  p.  86. 

In  Johnson  v.  Erskine  (1852)  9  Tex. 
1,  it  was  held  that  a  ferry  license  bond 
conditioned  ^Ho  perform  and  discharge 
all  the  duties  required  of  them  as  ferry- 
man" was  void  under  the  statute  and 
also  at  common  law.  This  bond  would 
cover  $10  damages  for  neglect  in  per- 
forming a  duty  required  by  the  Ferry 
Law,  and  $10  penalty  for  exacting  illeg^ 
toll.  These  are  not  covered  by  a  statu- 
tory bond,  which  relates  to  keeping  the 
banks  in  repair.  The  opinion  says: 
'^Believing  that  the  bond  sued  on  was 
neither  void  under  the  statute  nor  at 
conimon  law,  we  adhere  to  the  opinion 
that  the  judgment  must  be  reversed  and 
the  cause  dismissed.''  The  word  "void" 
must  mean  valid  in  this  sentence. 

In  Farmers'  Bank  v.  Boyer  (1827)  16 
Serg.  &  R.  (Pa.)  48,  it  was  said:  "It 
is  admitted  that  a  bond  whose  terms  are 
not  in  accordance  with  the  provisions  of 
a  statute  by  which  it  is  required  is  void; 
but  this  is  to  be  restrained  to  cases  where 
the  condition  is  to  do  something  which 
the  statute  does  not  require,  or  where 
it  contains  a  provision  which  the  stat* 
ate  does  not  authorize." 

In  Haines  v.  Levin  (1865)  51  Pa.  412, 
it  was  said:  "When  a  statutory  con- 
dition is  expressed,  limiting  the  terms 
upon  which  a  legal  remedy  is  given^  and 
harder  terms  are  exacted  than  the  stat- 
ute requires,  the  recognizance  or  bond 
is  void  as  a  departure  to  the  prejudice 
of  the  rights  of  the  party  entitled  to  his 
redress,  and  the  surety  is  discharged. 
It  is  different  where  the  statutory  obli- 
gation is  given  to  secure  the  performance 
of  a  duty;  then,  if  the  vicious  portion 
of  the  condition  is  severable  from  the 
remainder,  the  bond  is  valid  as  to  the 
part  which  is  good." 

In  Com.  V.  Wistar  (1891)  142  Pa.  373, 
21  Atl.  872,  it  was  said:  "As  a  general 
rule,  where  a  statute  prescribes  the  con- 
dition of  a  bond  or  recognizance  upon 
which  a  legal  remedy  is  given,  and  terms 
harder  than  the  statute  requires  are  ex~ 
acted,  the  obligation  is  void.  ...  If , 
however,  the  stronger  obligation  is  volun- 
tarily assumed,  it  is  otherwise." 

In  Winter  v.  Kinney  (1848)  1  N.  Y. 

365,  it  was  said:    "An  agreement  made 

with  a  sheriff  or  other  public  officer,  to 

obtain  an  indulgence  not  authorized  by 
L.R.A.1917B. 


law,  ...  or  the  taking  by  such  of- 
ficer, from  a  party  in  custody,  an  obli- 
gation or  security  not  sanctioned  by 
statute,  for  the  ease  and  favor  of  the 
prisoner,  and  as  an  indemnity  for  a 
breach  of  duty  on  the  part  of  such  of- 
ficer, has  uniformly  been  held  void." 

In  Mittnacht  v.  Kellermann  (1887)  105 
N.  Y.  461, 12  N.  E.  28,  it  was  said :  "The 
general  rule  that  bonds  taken  by  public 
officers  purporting  to  be  taken  under 
statutory  authority,  but  which  are  not 
actually  authorized  by  the  statute,  and 
do  not  conform  in  all  material  respects 
with  its  provisions,  are  void,  is  too  well 
established  by  authority  to  be  questioned 
or  disputed." 

VII,  Substantial   compliance  ttith   the 

statute. 

a.  Genera  ll|f. 

Bonds  containing  slight  changes  in  the 
form  of  the  statutory  bond  and  the  sub- 
stitution of  synonymous  phrases,  bonds 
slightly  excessive  of  statutory  require- 
ments, and  bonds  enumerating  in  detail 
the  duties  covered,  have  been  held  valid. 
The  rule  seems  to  be  that,  if  the  statute 
does  not  render  the  bond  void,  or  if  the 
bond  is  not  a  fraud  on  the  obligors  by 
color  of  law,  or  any  evasion  of  the  stat- 
ute, it  will  generally  be  held  valid. 

h.  Administrators*  9      executor^,      and 
guardians*  bonds. 

An  administrator's  bond  was  held  to 
be  good  notwithstanding  it  specified  in 
detail  the  obligations  of  the  adminis- 
trator in  administering  on  partnership 
property.  Carr  v.  Catlin  (1874)  13  Kan. 
393,  Comp.  Laws,  520,  §  50,  provided  that 
the  bond  shall  be  conditioned  that  the 
administrator  will  faithfully  execute  the 
trust  with  no  unnecessary  waste  or  ex- 
pense. 

The  statute  fixing  bond  at  $600  for 
contestants  of  wills  was  held  to  be  di- 
rectory only,  and  a  bond  for  $1,000  was 
held  valid.  Parks  r.  Alien  (1859)  2 
Head  (Tenn.)  523.  The  court  said: 
"The  courts  may  exercise  proper  dis- 
cretion in  view  of  the  magnitude  of  the 
suit  and  the  probate  cost,  in  regulating 
the  amount." 

South  Carolina  P.  L.  1789, 496,  provide 
the  condition  of  an  administrator's  bond, 
that  the  administrator  shall  "pay  unto 
such  persons,  respectively,  as  are  en- 
titled to  the  same  by  law,"  A  bond  pro- 
vided that  he  shall  ^^ay  unto  such  per- 
son or  persons,  respectively,  as  the  said 
ordinary,  by  his  decree  or  sentence,  pur- 
suant to  the  true  intent  and  meaning 
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of  the  statutes  and  acts  of  the  intestate 
estates;  shall  limit  and  appoint."  It  was 
held  to  he  a  good  bond.  Kershaw  Dist. 
V.  Blanchard  (1813)  3  Brev.  (S.  C.)  136. 

Missouri  Rev.  Stat.  §§  235-252,  pro- 
vide the  condition  of  an  executor's  bond, 
to  faithfully  administer  said  estate,  and 
perform  all  other  things  touching  said 
administration  required  by  law  '*or  the 
order  or  decree  of  any  court  having  jur- 
isdiction.'* A  bond  used  the  word  "ex- 
ecutorship" for  "administration"  and 
omitted  the  words  quoted.  It  was  held 
that  the  bond  was  valid.  Newton  v.  Cox 
<1882)  76  Mo.  352. 

Massachusetts  Stat.  1783,  chap.  36, 
provide  that  executors  shall  give  bonds 
in  the  same  manner  as  administrators. 
Administrators  were  required  to  admin- 
ister according  to  law.  It  was  held  that 
an  executor's  bond,  "to  administer  ac- 
cording to  the  will,"  was  valid.  Hall  v. 
Cushing  (1830)  9  Pick.  (Mass.)  395.  It 
was  said  that  "the  forms  of  their  bonds 
may  and  ought  to  vary." 

The  statutory  form  was  conditioned 
for  the  executors  "administering  the  es- 
tate according  to  the  law  and  the  will." 
A  bond  contained  the  additional  provi- 
sion, "that  the  executor  shall  pay  the 
<debt8  and  legacies  of  the  estate."  The 
bond  was  held  valid,  and  it  was  the  same 
as  though  two  bonds  had  been  executed. 
Gandolfo  v.  Walker  (1864)  15  Ohio  St. 
251. 

And  a  provision  in  the  bond  of  a 
guardian  that  he  should  put  out  and  se- 
cure the  proceeds  of  sale  on  interest,  was 
held  not  to  affect  the  bond,  although  the 
statute  did  not  require  that  condition. 
**The  law  did  require  it."  McFadden  v. 
Hewett  (1885)  78  Me.  24,  1  Atl.  893. 

A  condition  added  in  a  bond,  "that  the 
guardian  shall  keep  harmless  the  justices 
from  all  trouble  and  damages  that  shall 
or  may  arise  about  the  said  estate,"  was 
held  not  to  render  the  bond  invalid. 
Pratt  V.  Wright  (1856)  13  Gratt.  (Va.) 
175,  67  Am.  Deo.  767. 

And  the  fact  that  a  bond  contained 
more  or  less  recitals  than  in  the  statute 
was  held  not  to  affect  its  validity.  State 
ex  rel.  MoKown  v.  Williams  (1883)  77 
Mo.  463.  This  was  a  guardian's  bond, 
but  the  form  used  was  that  required  by 
Tennessee,  that  before  any  nonresident 
guardian  eould  remove  the  estate  into 
another  jurisdiction,  his  bond  should  be 
conditioned  as  required  by  the  laws  of 
the  guardian's  domicil,  but  also  condi- 
tioned, "to  account  for  and  pay  over  to 
the  minor,  according  to  the  law  of  his 
domicil,  the  money  received  in  Tennes- 
see." 
L.R,A.1917B. 


o.  Appeal  and  error, 

A  bond  to  prosecute  the  appeal  "with" 
effect,  instead  of  "to"  effect,  was  held 
not  invalid.  Laird  v.  Frieberg  (1883)  2 
Tex.  App.  Civ.  Cas.  (Willson)  99;  Hor- 
ton  V,  McKeehan  Bros.  (1883)  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  216. 

And  a  bond  that  appellant  shall  prose- 
cute his  appeal  to  effect  "or"  shall  pay, 
instead  of  "and"  shall  pay  was  held 
valid.  Sullivan  v.  McFarland  (1881)  1 
Tex.  App.  Civ.  Cas.  (White  &  W.)  684; 
Robinson  v.  Brinson  (1857)  20  Tex.  438; 
Mills  V.  Hackett  (1882)  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  487. 

A  bond  on  appeal  from  a  justice's 
court  was  conditioned  that  appellants 
"shall  prosecute  their  appeal  with  effect 
and  shall  pay  all  the  costs  which  have 
accrued  in  this  court,  together  with  that 
which  may  accrue  in  the  county  court, 
should  they  be  cast  in  this  suit."  It  was 
held  to  be  sufficient.  Moore  v.  Alston 
(1890)  4  Tex.  App.  Civ.  Cas.  (Willson) 
290,  15  S.  W.  47.  Texas  Rev.  Stat.  art. 
1639,  provided  "that  the  appellant  shall 
prosecute  his  appeal  to  effect,  and  shall 
pay  off  and  satisfy  the  judgment  which 
may  be  rendered  against  him  on  such 
appeal."  The  only  judgment  that  could 
be  rendered  in  the  county  court  on  ap- 
peal from  the  dismissal  of  the  action 
would  be  a  judgment  for  costs,  and  the 
bond  covers  that.  But  under  this  stat- 
ute a  bond  on  appeal  from  a  justice's 
court  conditioned  that  appellant  "shall 
prosecute  his  appeal  with  effect,  and 
shall  pay  all  the  costs  which  may  have 
accrued  in  the  court  below,  or  which  may 
accrue  in  the  appellate  court,"  was  held 
insufficient.  Allison  v.  Gregory  (1890) 
4  Tex.  App.  Civ.  Cas.  (Willson)  97,  15 
S.  W.  416. 

In  addition  to  the  conditions  of  an  ap- 
peal bond  the  words,  "and  will  pay  off 
and  satisfy  all  costs  that  have  accrued  in 
the  court  below  together  with  all  costs 
in  the  county  court,"  were  held  to  neither 
add  to  nor  take  from  the  bond  any  obli- 
gation which  would  exist,  had  they  not 
been  inserted.  Jordan  v.  Moore  (1886) 
65  Tex.  363. 

And  where  the  condition  of  an  appeal 
bond  substantially  complied  with  the 
statute,  although  it  did  not  follow  the 
terms,  it  was  held  to  be  a'  good  bond. 
Gardener  v.  W^oodyear  (1821)  1  Ohio, 
170.  This  bond  followed  the  terms  re- 
quired by  the  earlier  statutes,  and  was 
construed  to  subject  the  obligors  to  the 
same  liability. 

And  a  substantial  compliance  with  the 
statutory  conditions  in  an  appeal  bond 
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was  held  to  be  sufficient.  Creighton  v. 
Harden  (1859)  10  Ohio  St.  579. 

An  appeal  bond  read,  "shall  prosecute 
her  appeal  with  due  diligence  to  a  final 
determination,  and  pay  all  costs  ad- 
judged against  her  in  the  district  court." 
It  was  held  that  this  bond  substantially 
covered  the  provisions  of  the  statute. 
Riley  v.  Mitchell  (1887)  38  Minn.  9)  35 
N.  W.  472.  The  statute  read  "with  ef- 
fect," and  "costs"  was  considered  syn- 
onymous with  "damages." 

And  an  appeal  bond  conditioned,  to 
prosecute  the  appeal  with  effect  and 
abide  the  order  of  the  court  therein,  was 
held  to  be  a  valid  bond.  Anderson  v. 
Meeker  County  (1891)  46  Minn.  237,  48 
N.  W.  1022.  Laws  1887,  chap.  97,  §  11, 
provide  that  appellant  "will  duly  prose- 
cute such  appeal  and  pay  all  costs  that 
may  be  adjudged  against  him  in  the  dis- 
trict court."  This  bond  evidently  was 
given  under  Gen.  Stat.  1878,  chap.  65,  § 
114,  which  provided  for  appeal  from  a 
justice. 

1  Kentucky  Dig.  Stat.  Laws,  381,  pro- 
vided for  an  appeal  bond  "for  the  due 
prosecution  of  the  appeal."  A  bond  so 
provided,  and  also  provided,  "or  on 
their  failure  to  do  so,  shall  pay  to  the 
said  Moore  the  amount  of  the  judgment 
aforesaid,  and  all  damages  and  costs 
which  may  be  adjudged  against  them  in 
consequence  of  said  appeal."  This  was 
held  to  be  a  valid  bond.  Moore  v.  Gorin 
(1822)  2  Litt.  (Ky.)  186. 

A  defendant  in  the  police  court 
executed  a  recognizance  on  appeal  con- 
taining conditions  prescribed  by  the  stat- 
ute which  were  more  onerous  than  could 
under  the  Constitution  be  required,  and 
he  was  discharged;  it  was  held  error  to 
dismiss  the  appeal  on  the  application  of 
the  city,  because  of  the  added  conditions. 
Kansas  City  v.  Hescher  (1896)  4  Kan. 
App.  782,  46  Pac.  1005. 

The  statutory  recognizance  provided 
was,  We  acknowledge  ourselves  bound  to 

the  state  of  Indiana  in  the  sum  of 

dollars  each,  if  the  said  A  B — shall  not 
appear  at  the  first  day  of  the  next  term 
of  (here  specify  the  court),  to  answer 
a  charge  of  (here  .state  the  offense)  at 

the  county  of and  state  of  Indiana, 

and  abide  the  judgment  of  such  court. 
A  bond  on  appeal  to  prosecute  with  ef- 
fect and  pay  the  judgment  that  shall  be 
rendered  against  him  on  appeal  was 
held  valid  where  the  appeal  was  from  a 
fine.  Vierling  v.  State  (1870)  33  Ind. 
218. 

An  appeal  bond  was  for  "all  costs  that 

have  or  shall  accrue  in  said  suit."    The 

use  of  "or"  instead  of  "and"  was  held  not 
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to  invalidate  the  bond.    M'Call  v.  Tre- 
vor (1837)  4  Blackf .  (Ind.)  496. 

An  appeal  bond  conditioned  for  "the 
eventual  condemnation  money  in  said 
case,"  instead  of  "such  further  costs  as 
may  accrue  by  the  reason  of  such  ap- 
peal," was  held  not  void.  Malo^'  v.  Ma- 
loy  (1908)  131  Oa.  579,  62  S.  E.  99L 

An  appeal  bond  was  conditioned  "that 
the  said  appeal  shall  be  prosecuted  with 
effect  and  that  any  judgment  which 
shall  be  rendered  against  the  said  de- 
fendant or  his  executors  or  administra- 
tors upon  said  judgment  shall  be  satis- 
fied." The  bond  was  held  valid  although 
it  should  have  read,  "and  that  any 
judgment  rendered  against  th«  said 
David  Miller,  his  executors  or  adminis- 
trators, upon  said  appeal,  shall  be  satis- 
fied." MiUer  V.  Holding  (1877)  5  Houst. 
(DeL)  494. 

And  where  a  writ  of  error  bond  con- 
tained conditions  not  in  the  statute,  but 
giving  the  details  of  the  conditions  to  be 
performed  more  minutely,  it  was  held 
that  the  conditions  were  substantiallv  to 
the  effect  of  those  required  by  statute. 
Sanders  v.  Rives  (1830)  3  Stew.  (Ala.) 
109.  The  court  said  that  if  eondxtions 
were  imposed  not  binding^  "in  such  a 
case,  it  would  seem,  that  the  bond  would 
be  valid,  so  far  as  the  conditions  corres- 
pond with  the  law,  and  that  those  which 
are  siiperadded  should  be  treated  as  sur- 
plusage." 

Appeal,  see  Banks  v.  McDowel  (1860) 
1  Coldw.  (Tenn.)  84,  note,  L  h;  Patter- 
son V.  Gordon  (1875)  3  Tenn,  Ch.  18, 
note,  1.  b;  Hutchinson  v.  Fulghnm 
(1871)  4  Heisk.  (Tenn.)  550,  note  L  b. 

d.  Attachment  and  forthcoming  bonds* 

An  atta^chment  bond  contained  a  pro- 
vision not  required  by  statute,  "should 
prosecute  said  attachment  with  effect  at 
the  court"  to  which  it  is  returnable. 
This  was  held  to  be  in  effect  a  bond  in 
conformity  with  statute.  Kahn  v.  Her- 
man (1847)  3  Ga.  266. 
Hill's  Anno.  Laws  (Or.)  1892),  §  160, 
provides  for  a  discharge  of  an  attach- 
ment on  the  execution  of  a  bond  "to  pay 
to  the  plaintiff  the  amount  of  the  judg- 
ment that  may  be  recovered  against  the 
defendant."  A  bond  provided  that  the 
defendant  would,  on  demand,  pay  the 
judgment,  if  one  w^as  recovered  in  the  ac- 
tion. This  was  held  to  be  substantially 
in  accord  with  the  statute.  Ebner  v. 
Heid  (1903)  60  C.  C.  A.  370,  125  Ted. 
680. 

A  forthcoming  bond  in  attachment  was 
conditioned,  "shall  produce  said  goods  in 
satisfaction  of  the  judgment  or  pay  such 
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jadgm€nt/'  Iowa  Code,  §  1896,  provided 
for  a  bond  conditioned  that  such  prop- 
erty or  its  value  shall  be  delivered  to  the 
sheriif  to  satisfy  any  judgment  which 
may  be  obtained.  It  was  held  that  the 
•condition  inserted  was  no  substantial  de- 
parture from  that  of  the  statutory  bond. 
Sheppard  v.  CoUins  (1861)  12  Iowa,  570. 

A  bond  required  by  the  statute  was  ''to 
pay  such  judgment  as  shall  be  rendered." 
A  bond  was  given  to  pay  the  judgment 
or  to  ''have  forthcoming,  and  well  and 
truly  deliver,  said  steamboat  to  answer 
such  decree,  sentence,  and  judgment  as 
may  be  rendered  against  her."  It  was 
held  that  the  bond  was  valid.  Murphy 
V.  Roberta  (1857)  30  AIa.  232. 

A  forthcoming  bond  in  attachment  pro- 
vided, in  addition  to  the  statutory  form, 
that  the  obligors  may  substantiate  their 
€laim  to  the  property.  This  was  held 
valid.  Puroell  v.  Steele  (1850)  12  BL 
d3.  The  court  said:  "But  the  insertion 
of  the  clause  does  not  vitiate  the  bond, 
or  change  its  legal  effect." 

And  where  the  condition  of  a  bond 
given  to  a  sheriff  for  the  forthcoming 
of  property  levied  on  was  to  pay  the 
amount  of  the  execution,  instead  of  the 
value  of  the  property,  it  was  held  that 
the  obligors  were  bound.  Slutter  v. 
Kirkendall  (1882)  100  Pa.  307.  The 
<:ourt  said:  "The  obligors  appear  to 
have  voluntarily  assumed  a  stronger  obli- 
gation, and  they  are  bound  thereby." 

e.  Auctioneers*  bonds, 

Louisiana  Act,  Feb.  16,  1825,  p.  130, 
§§  1,  4,  provides  for  an  auctioneer's  bond 
conditioned  for  the  faithful  perform- 
ance of  his  duty  as  auctioneer,  towards 
all  persons  who  shall  employ  him  as  such, 
and  also  for  the  payment  of  duties  on 
articles  sold.  A  bond  "that  he  shall  well 
and  truly  observe  and  discharge  the  du- 
ties of  his  office  according  to  law"  was 
held  to  differ  from  the  statutory  condi- 
tions, and  if  it  were  to  rest  solely  on  the 
statutory  provisions  would  be  considered 
void.  It  was  not  taken  by  a  judge.  But 
it  was  held  that  the  bond  was  good  and 
valid  in  law,  as  the  act  did  not  prohibit 
taking  a  bond  different  from  the  one  re- 
quired by  its  provisions.  Claiborne  v. 
Debon  (1814)  3  Mart.  (La.)  565. 

And  where  the  bond  uses  words  of  the 

l^al  import  as  the  statute,  it  will  be 

held  binding.    Tripp  v.  Barton  (1880)  13 

£.  L  130.     The  bond  read,  "well  and 

faithfully  perform  all  the  duties  of  said 

office."     The   statutory   provision   was, 

"faithfully  to  ezeeute  the  duties  of  his 

office  according  to  law,  to  pay  all  moneys 
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received  by  him  for  goods  sold  at  auction 
to  the  owners  thereof." 

/.  Bail  and  recognizance. 

A  recognizance  was  held  binding  where 
the  condition  was  to  abide  the  judgment 
of  "the  appellate  court"  instead  of  the 
court  of  appeals,  there  being  no  court 
known  as  the  appellate  court.  Allen  v. 
State  (1876)  1  Tex.  App.  514.  This  court 
is  called  the  appellate  court  in  Tex. 
Const,  art.  5,  §  11,  and  the  words  were 
held  to  mean  the  same. 

And  a  recognizance  used  the  word  "or" 
instead  of  "and"  (or  perform  the  judg- 
ment). Such  use  was  held  not  to  inval- 
idate the  bond.  Robinson  v«  Brinson 
(1857)  20  Tex.  438. 

And  a  recognizance  omitting  the  word 
"next"  (term)  was  held  valid.  Persons 
entering  into  such  obligations  were  pre- 
sumed to  do  so  with  knowledge  of  the 
statute  relating  to  courts  and  the  com- 
mencement of  terms.  Proseck  v.  State 
(1883)  38  Ohio  St.  606. 

New  Jersey  Rev.  Laws  1799,  426,  pro- 
vided that  a  prisoner  in  a  civil  action 
shall  give  bond  "that  he  will  keep  with- 
in the  said  bounds."  A  bond  "and  not 
walk  out  or  depart  the  same  until  he  be 
dischargfed  by  due  course  of  law"  was 
held  good.  Smith  v.  Allen  (1830)  1  N. 
J.  Eq.  43,  21  Am.  Dec.  33. 

And  the  failure  to  specify  the  date  in 
a  recognizance^  for  examination  of  a 
poor  debtor  was  held  not  to  avoid  the 
same.  Gilmore  v.  Edmunds  (1863)  7 
Allen  (Mass.)  360.  The  court  said:  "It 
is  not  necessary  that  the  time  fixed  for 
the  debtor's  examination  should  be  stated 
in  the  recognizance.  That  is  a  fact  with- 
in his  own  knowledge." 

g.  Bastardy  bonds » 

A  bastardy  bond  having  a  condition 
to  "educate"  the  child  was  held  valid,  and 
more  onerous  than  required.  Hellings 
V.  Buck«  County  (1850)  15  Pa.  409. 

A  bastardy  bond  provided,  "shall  per- 
sonally be  and  appear  before  the  said 
circuit  court,  held  as  aforesaid,  on  the 
first  day  thereof,  and  from  day  to  day 
thereafter  until  discharged  by  order  of 
said  circuit  court,  then  and  there  to 
answer  to  the  people  of  the  state  of 
Illinois  on  said  charge  of  bastardy  afore- 
said, and  abide  the  order  and  judgment 
of  said  circuit  court."  The  statute  pro- 
vided, "to  appear  at  the  next  circuit 
court,  to  be  holden  for  said  county,  to 
answer  to  such  charge."  It  was  held  that 
the  bond  was  valid.  Erlinger  v.  People 
(1865)  36  m.  458. 

New  Jersey  Rev.  p.  72,  §  12,  requires  a 
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bastardy  bond  to  indemnify  townships 
against  costs  and  expenses  for  support  of 
the  child.  The  provision  in  a  bond  for 
costs  of  education  was  held  to  be  in- 
cluded in  "expenses"  and  "support." 
State  V.  Such  (1891)  53  N.  J.  L.  351,  21 
Atl.  852. 

A  bastardy  bond  was  held  not  void  be- 
cause of  a  superadded  condition,  and 
shall  "indemnify  the  city  of  New  York, 
and  every  other  town,  county,  or  city 
which  may  have  incurred  any  expense, 
or  may  be  put  to  any  expense,  for  the 
support"  "during  her  confinement  and  re- 
covery therefrom."  The  bond  followed 
the  statute,  although  the  child  had  been 
born  some  vears  prior  to  the  bond. 
People  V.  Mitchell  (1851)  4  Sandf.  (N. 
Y.)  466. 

h.  Collector Sf*    treasurers,*    and    cash' 

iers*  bonds. 

The  insertion  in  a  treasurer's  bond 
made  May  12,  of  the  words,  "from  and 
after  the  11th  day  of  May,  1885,"  in  the 
condition,  was  held  not  to  affect  the  lia- 
bility of  the  sureties,  and  the  obligation 
was  held  to  be  the  same  as  though  such 
words  had  been  omitted.  They  would  be 
liable  for  all  money  received  by  the 
treasurer  after  May  11th.  Kempner  v. 
Galveston  County  (1889)  73  Tex.  216, 11 
S.  W.  188. 

And  where  the  condition  of  a  county 
treasurer's  bond  limited  the  accountabil- 
ity of  the  officer  to  moneys  receivable  by 
him  before  a  particular  day,  it  was  held 
that  a  variance  between  a  statutory  bond 
and  the  statute  would  be  fatal  only  when 
the  condition  imposed  a  greater  burden 
than  the  law  allowed.  Com.  v.  Laub 
(1841)  1  Watts  &  S.  (Pa.)  261. 

Philadelphia  v.  Shallcross'  (1880)  14 
Phila.  (Pa.)  135.  The  statute  required 
a  bond  of  a  tax  receiver  in  $10,000,  and 
did  not  provide  for  any  liability  beyond 
the  term.  A  bond  provided  for  any  sub- 
sequent term.  It  was  held  that  ^he  obli- 
gation could  be  enforced  to  the  full  ex- 
tent of  its  terms,  where  the  intention  to 
assume  was  plain. 

2  New  York  Rev.  Laws,  139,  §  5,  re- 
quired a  bond,  "that  he  shall  well  and 
faithfully  execute  the  office  of  treasurer 
of  such  county,  and  pay  all  moneys 
which  shall  come  to  his  hands  as  treas- 
urer according  to  law,  and  render  a  ju«t 
and  true  account  thereof  to  the  said  su- 
pervisors, or  to  the  comptroller  of  the 
state,  when  required."  A  bond  to  "well, 
truly,  and  faithfully  execute  and  perform 
the  duties  of  said  county  treasurer  ac- 
cording to  law,"  was  held  good.    Allegany 

County  V.  Van  Campen  (1829)  3  Wend. 
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(N.  T.)  48.  This  act  was  not  like  the 
sheriff's  act,  prohibiting  a  bond  in  any 
other  form. 

The  statute  required  a  bond  from  the 
state  treasurer  in  the  sum  of  $100,000. 
He  voluntarily  gave  bond  for  $102,500. 
It  was  held  that  the  bond  was  valid. 
State  V.  Rhoades  (1870)  6  Nev.  352. 

In  Clay  County  v.  Simonsen  (1877)  1 
Dak.  403,  46  N.  W.  592,  the  statute  au- 
thorized the  board  to  require  the  probate 
judge  to  give  bond  in  the  sum  of  $4,000. 
The  judge  was  ex  officio  county  treasur- 
er. It  was  held  that  when  a  bond  of 
$8,000  was  taken,  it  was  valid  under  the 
statute  authorizing  the  board  to  require 
an  additional  bond  from  the  county 
treasurer. 

And  where  a  county  treasurer  was  re- 
quired to  give  a  bond  in  the  sum  of 
$60,000,  and  gave  a  bond  in  the  sum  of 
$65,000  it  was  held  to  be  a  good  bond 
and  a  sufficient  compliance  with  the  or- 
der.   Re  Read  (1879)  34  Ark.  239. 

A  collector's  bond  contained  a  provi- 
sion in  addition  to  that  of  the  statu te, 
"that  the  obligors  shall  not  be  liable,  if 
each  and  every  deputy  appointed  by  the 
collector  shall  truly  and  faithfully  exe- 
cute and  discharge  all  the  duties  of  such 
deputy  collector  according  to  law."  It 
was  held  that  such  provision  was  justi- 
fied, considering  the  duties  of  the  col- 
lector, and  the  provision  did  not  vitiate 
the  bond.  Chadwiek  v.  United  States 
(1880)  3  Fed.  750. 

Maine  Rev.  Stat.  chap.  77,  §  24,  pro- 
vides that  cashiers,  before  they  enter 
upon  the  duties  of  their  office,  shall  give 
bond  conditioned  for  the  faithful  per- 
formance of  the  duties  of  the  office. 
It  was  held  that  a  bond  covering  past 
receipts  as  well  as  future  property  was 
binding  because  voluntarily  given. 
Franklin  Bank  v.  Cooper  (1853)  36  Me. 
179. 

i.  Constables*  and  sheriffs*   bonds. 

A  constable's  bond  was  conditioned: 
"of  all  the  duties  enjoined  upon  him  as 
constable,  agreeable  to  law."  N.  J.  act 
constituting  courts  for  the  trial  of  small 
causes,  §  52,  required  the  bond  to  be  for 
the  true  and  faithful  performance  cf  all 
the  duties  enjoined  upon  him  by  that  act. 
It  was  held  to  be  a  voluntary  bond  and 
valid.  Woolwich  v.  Forrest  (1806)  2  N. 
J.  L.  115. 

A  sheriff's  bond  was  given  for  $10,- 
000,  when  the  statute  require  a  bond  for 
$5,000.  The  Stevens  v.  Treasurers 
(1822)  2  M'Cord  L.  (S.  C.)  107.  The 
court  said:  "When  we  reflect  that  the 
bond  and  security,  the  approval,  the  cer- 
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tificate  and  recording,  are  all  proved  and 
done  by  the  sherifi  after  his  election, 
and  before  he  shall  enter  upon  his  of- 
fice; that  these  are  all  acts  required 
strictly  of  him  in  order  to  insure  his  fi- 
delity, we  cannot  but  foresee  the  great 
danger  of  permitting  him  or  his  security 
deriving  advantage  from  any  error  or 
omission,  either  in  the  bond  or  in  the 
manner  of  giving  or  recording  it." 

In  Young  v.  State  (1834)  7  Gill.  &  J. 
(Md.)  253,  it  was  said :  '^The  commence- 
ment of  the  condition  of  the  bond  pro- 
vides ^that  if  the  above  bounden  Thomas 
Bmoe,  as'  sheriff  of  Prince  George's 
county,  do  and  shall  well  and  faithfully 
execute  the  same  office  in  all  things  ap- 
pertaining thereto.'  Under  this  provi- 
sion, we  think  the  sheriff  is  bound  to  the 
discharge  of  every  duty  which  the 
omitted  words,  if  inserted  in  the  condi- 
tion of  the  bond,  would  have  imposed 
upon  him." 

j.  Contractors*   honds, 

A  city  authorized  to  contract  for  pub- 
lie  work  was  held  to  have  the  power  to 
require  from  the  contractor  a  bond  to 
protect  materialmen  and  laborers. 

And  a  city  authorized  to  contract  for 
improvement  of  streets  was  held  to  have 
the  implied  power  to  require  a  bond  con- 
ditioned to  pay  for  labor  and  material. 
St.  Louis  use  of  Glencoe  Lime  &  Cement 
Co.  V.  Von  Phul  (1896)  133  Mo.  561,  54 
Am.  St.  Rep.  695,  34  S.  W.  843.  This 
case  overrules  Kansas  City  Sewer  Pipe 
Co.  V.  Thompson  (1894)  120  Mo.  221,  26 
S.  W.  522. 

And  a  bond  given  a  railroad  to  protect 
materialmen  under  Kan.  Laws  1872, 
ehap.  136,  containing  a  stipulation  to 
save  the  company  barmledB  from  all 
damages,  which  condition  was  not  in  the 
statute,  was  held  valid.  Atchison  T.  & 
S.  F.  R.  Co.  V.  Cuthbert  (1875)  14  Kan. 
212.  The  court  said :  ^^There  is  nothing 
in  this  inconsistent  or  in  conflict  with 
the  other  conditions;  nothing  limiting, 
restricting  or  in  anywise  modifying  or 
affecting  the  obligations  assumed  by 
those  conditions,  so  far,  at  least,  as  those 
dealing  with  the  contractors  are  con- 
cerned." 

A  contractor  building  a  schoolhouse 

gave  a  bond  to  pay  all  materialmen.    The 

statute   required   a   bond   to   be  giv«n, 

but  did  not  prescribe  the  conditions.    It 

was  held  to  be  valid.    Baker  v.  Bryan 

(1884)  64  Iowa.  561,  21  N.  W.  83.    It 

was    said:      '^It    therefore    cannot    be 

doubted  that  the  law    •    .    .    intended 

that  covenants  to  pay  the  claims  of  sub- 

contractorsy  which  would  protect  the  in- 
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terest  of  the  district,  could  be  incor- 
porated therein." 

And  a  provision  in  a  contractor's 
bond  to  secure  materialmen  was  held 
not  to  invalidate  the  bond,  although 
this  condition  was  not  imposed  by  stat- 
ute. Williams  v.  Markland  (1896)  15 
Ind.  App.  669,  44  N.  E.  562.  The  court 
said:  ^^The  taking  of  such  an  obliga- 
tion, under  the  circumstances  under 
which  this  was  given,  is  within  the  scope 
of  the  ordinary  administrative  duties  of 
the  trustee,  although  he  may  not  be  by 
law  absolutely  required  so  to  do." 

Bums's  Anno.  Stat.  (Ind.)  1908,  § 
7723,  provided  that  a  road  contractor 
shall  submit  his  bond,  conditioned  for  the 
faithful  performance  of  the  work.  It 
was  held  that  a  bond  conditioned,  ''shall 
promptly  pay  all  debts  incurred  by  them 
in  the  prosecution  of  said  work,  in- 
cluding labor,  material,  and  board,"  was 
valid,  although  this  condition  was  not 
in  the  statute.  Title  Guaranty  &  S.  Co. 
V.  State  (1915)  —  Ind.  App.  — ,  109  N, 
E.  237  (Rehearing  denied  in  (1916)  — 
Ind.  App.  —,  111  N.  E.  19).  This  was 
on  the  ground  that  county  boards  had 
the  power  to  insert  such  a  provision. 

In  Philadelphia  use  of  Webster  v» 
Harry  C.  Nichols  Co.  (1906)  214  Pa. 
265,  63  Atl.  886,  which  was  an  action  on 
a  bond  to  enforce  a  lien  for  labor  and 
material,  it  was  said :  ''The  bond  having 
been  voluntarily  given,  it  may  be  en- 
forced according  to  its  terms,  although 
it  exceeds  the  requirements  of  the  ordi- 
nance." 

In  an  action  on  a  contractor's  bond  to 
seeure  debts  incurred  in  a  public  im- 
provement, it  was  held  that  the  fact  that 
the  bonds  in  connection  with  the  con- 
tracts were  farther  reaching  than  the 
strict  statutory  conditions  of  such 
bonds  did  not  render  them  void.  Puget 
Sound  State  Bank  v.  Gallucci  (1914)  82 
Wash.  445,  144  Pac.  698,  Ann.  Cas. 
1916A,  767.  The  court  said :  "The  law 
seems  to  be  well  settled  that  bonds  of 
this  nature  may  be  required  by,  and 
given  to,  a  public  corporation  in  excess 
of  or  without  any  statutory  authority^ 
and  the  beneficiaries  thereunder  be  none 
the  less  entitled  to  recover  thereon." 

In  Hines  v.  Consolidated  Coal  &  Lime 
Co.  (1902)  29  Ind.  App.  563,  64  N.  E. 
886,  it  was  said:  "With  or  without 
special  statutory  authority,  the  city 
could  thus  effectively  make  provision  for 
the  security  of  those  who,  by  their  labor 
done  or  materials  furnished  by  them^ 
aided  the  contractors,  and  through  them^ 
the  city,  in  the  making  of  an  improve^ 
ment  beneficial  to  the  public" 
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Ic.  Injunction  honds. 

An  injunction  bond  to  pay  all  dam- 
&ges,  "if  said  injunction  is  finally  dis- 
solved/' was  held  binding,  although  not 
in  statutory  form.  Barrett  v.  Bowers 
(1895)  87  Me.  185,  32  Atl.  871,  Me.  Rev. 
Stat.  chap.  77,  §  32,  provides  for  a  bond 
"to  pay  all  damages  and  costs  caused 
thereby,  if  he  is  finally  not  entitled  to 
such  injunction,  unless  a  single  justice, 
on  motion  to  dissolve  the  same,  and 
hearing  on  the  merits  thereof,  refuses 
to  dissolve  it." 

Kentucky  Act  1796  (1  Stat.  Law,  809), 
providing  for  injunctions  to  stay  a  suit 
at  law,  required  a  bond  "for  paying  all 
money  and  tobacco  and  costs  due  or  to 
become  due''  in  the  action  at  law.  A 
bond  with  a  condition  to  pay  the  sum 
of  $110,  with  costs  and  interest  or  dam- 
ages, and  to  abide  by  and  perform  the 
decree,  was  held  valid.  Johnson  v. 
Vaughan  (1848)  9  B.  Mon.  (Ky.)  217. 
The  court  said:  "That  the  insertion  of 
damages  in  the  condition,  even  if  it  had 
been  ^and  damages'  instead  of  'or  dam- 
ages' is  wholly  inoperative  to  impose  any 
obligation,  because  there  caa  be  no  dam- 
ages, and  the  declaration  lays  no  foun- 
dation for  claiming  them." 

I,  Liquor  bonds, 

A  liquor  bond  provided,  "shall  pay 
all  damages,  fines,  costs,  and  penalties." 
The  act  provided,  "shall  pay  all  fines 
and  forfeitures."  It  was  held  to  be  a 
good  bond  under  this  act,  but  did  not 
relate  to  judgments  for  penalties  under 
the  Act  of  1855,  as  the  Act  of  1872, 
under  which  it  was  given,  limits  pro* 
ceedings  on  the  bond  to  violations  of 
the  Act  of  1872  and  its  supplements. 
Crawley  v.  Com.  (1889)  123  Pft.  275,  16 
Atl.  416. 

A  liquor  license  required  one  bond 
for  $2,000  and  one  bond  for  $500.  It 
was  held  that  a  single  bond  for  $2,500 
would  be  enforced.  Greene  County  use 
of  Sims  V.  Wilhite  (1888)  29  Mo.  App. 
459.  It  wa«  said:  "It  has  been  the 
tendency  of  the  decisions  in  this  state 
to  uphold  bonds  as  statutory  bonds  even 
when  they  departed  from  the  terms  of 
the  statute,  provided  no  substantial 
rights  of  the  obligors  were  violated,  and 
no  burden  imposed  upon  them  in  excess 
of  the  obligation  required  by  law." 

And  a  liquor  bond  providing,  "shall 

not  violate  any  of  the  provisions  of  said 

laws,"  was  held  valid  under  a  statute 

requiring  a  bond  conditioned  that  the 

obligor  'S^ill  not  violate  any  of  the  pro* 

visions  of  this  act."    Providence  v.  Bligh 

(1872)  10  B.  L  208.    The  condition  was 
L.R.A.1917B. 


construed  with  reference  to  the  laws 
under  which  the  board  of  aldermen  were 
acting,  "those  laws  relating  to  the  sub- 
ject." 

fit.  Replevin  bonds. 

A  replevin  bond  reading,  "shall  prose- 
cute his  said  replevin  to  final  judgment, 
and  recover  the  said  goods  on  final 
judgment,  then  this  obligation  to  be  null 
and  void,"  was  held  binding.  The  stat- 
ute provided,  "that  the  plaintiff  in  re- 
plevin prosecute,  and  also  make  return 
and  pay  the  damages,  if  judgment  be 
against  him."  Morse  v.  Hodsdon  (1809) 
5  Mass.  314.  In  this  ease  the  court 
said:  "True  it  is  that  the  condition  in 
this  case  is  variant  from  the  form  there 
directed;  but  that  statute  does  not  pro- 
hibit the  taking  a  bond  of  any  other 
form,  or  declare  a  bond  of  any  other 
form  void." 

A  replevin  bond  was  conditioned  for 
an  appearance  at  the  next  county  court 
(describing  the  court  of  common  pleas). 
It  was  held  that  the  words  "eountv 
court"  were  intended  to  mean  the  "eourt 
of  common  pleas."  Arnold  v.  Allen 
(1811)  8  Mass.  147. 

Kirby's  Dig.  (Ark.)  §  6863,  prescribed 
a  bond  containing  the  following  condi- 
tion: "shall  perform  the  judgment  of 
the  court."  A  bond  in  replevin  pro- 
vided, "shall  abide  the  order  and  judg- 
ment of  the  court."  It  was  held  to  con- 
tain all  the  conditions  sufiicient  to  meet 
the  requirements  of  the  statutory  bond. 
O'Brien  v.  Alford  (1914)  114  Ark.  257, 
169  S.  W.  774. 

n.  Other   bo  nit  a. 

By  an  act  granting  a  lottery,  a  bond 
for  the  draVing  and  application  of  pro- 
ceeds was  required.  The  bond  given 
eontained  a  further  provision  that  prizes 
would  be  paid.  It  was  held  that  the 
bond  was  intended  only  for  the  security 
of  the  state,  to  insure  the  drawing  and 
application  of  proceeds  as  intended. 
Boswell  V.  Lainhart   (1831)   2  La.  397. 

A  bond,  the  penalty  of  which  was 
more  than  double  the  amount  of  the 
judgment,  was  held  valid.  Smith  v. 
Whitaker  (1849)  11  EL  417.  The  stat- 
ute provides,  in  the  form  for  such  a 
bond,  "here  insert  double  the  amount  of 
the  judgment  and  costs." 

A  bond  more  favorable  to  the  defend- 
ant than  the  statute  required  was  held 
enforceable.  Smith  v.  Norval  (1849)  2 
N.  Y.  Code  Rep.  14.  This  was  a  bond 
as  security  for  costs. 

Courts  of  sessions  were  held  to  be  the 
same  as  courts  of  general  sessions  of 
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the  peace.    People  v.  Hawkins  (1850)  3 
N.  Y.  Code  Rep.  42. 

VIII.  Cammati'latv  boncto. 

In  some  cases  where  the  bond  is  not 
sufficient  to  enforce  statutory  remedies, 
by  reason  of  the  conditions  in  the  bond 
differing  from  those  set  out  in  the  stat- 
ute, it  is  held  that  the  bond  will  be  sus- 
tained as  a  common-law  obligation  un- 
less the  statute  is  so  prohibitory  as  to 
render  the  bond  void. 

A  guardian's  bond  was  given  in  joint 
form  instead  of  a  separate  form  for 
each  minor,  and  it  was  an  obligation  in 
a  crude,  awkward,  and  inefficient  mode, 
particularizing  the  duties  to  be  per- 
formed. It  was  held  that  the  deviation 
from  the  statute  did  not  impose  any 
additional  duty,  and  the  bond  was  valid. 
Ordinary  v.  Heishon  (1880)  42  N.  J.  L. 
15.  The  court  said:  *^The  strong  lean- 
ing of  the  courts  has  been  to  hold  such 
instruments  valid,  to  the  full  extent  of 
their  terms,  so  far  as  they  embody  the 
statutory  policy,  as  voluntary  obliga- 
tions." 

And  where  the  statute  required  a  bond 
on  supersedeas  '^conditioned  to  pay  and 
satisfy  to  the  said  plaintiff  or  plain- 
tiffs, the  sum  ...  in  case  the  su- 
persedeas shall  be  set  aside  or  annulled," 
and  the  bond  was  conditioned,  '^shall 
well  and  truly  pay  and  satisfy  such 
judgment  as  shall  be  rendered  by  the 
county  court,"  it  was  held  to  be  a  good 
common-law  obligation,  as  the  defend- 
ants have  been  delayed.  Hester  v.  Keith 
(1840)   1  Ala.  316. 

An  appeal  bond  in  a  suit  for  posses- 
sion of  land  did  not  comply  with  statu- 
tory requirements  because  the  judge  did 
not  impose  conditions.  It  was  held  to 
be  a  good  common-law  obligation,  and 
foimded  on  a  valuable  consideration,  and 
rendered  the  obligors  liable  for  rent. 
Miller  v.  Vaughan  (1884)  78  AU.  323. 
The  bond  provided  for  "whaterer  dam- 
ages" should  be  caused  by  the  appeal. 

New   York   Code   Civ.   Proc.   §   1326, 

provided  that  the  appeal  bond  should 

obligate  appellant  to  ''pay  all  costs  and 

damages  against  him  on  the  appeal,  not 

exceeding  $500."    A  bond  provided  that 

appellant  will  pay  all  damages,  and,  if 

the  case  is  affirmed  or  dismissed,  will 

pay  the  sum  directed  by  the  judgment  of 

special  term  that  he  pay  the  notes  held 

by  the  defendant,  which  were  declared 

by  special  term  to  be  cash  notes,  not 

exceeding  $3,500.     It  was  held  to  be  a 

good  common-law  bond.     Gein  v.  little 

(1904)  43  Misc.  421,  89  N.  Y.  Supp.  488, 
L.R.A.1917rJ. 


affirmed  in  (1905)  102  App.  Div.  614, 
92  N.  Y.  Supp.  1125. 

And  a  bond  reading,  "should  well  and 
faithfully  perform  all  the  duties  as  such 
assignee,  and  pay  such  damages  as  may 
accrue  from  his  failure  to  do  so,"  was 
held  to  be  a  good  common-law  bond. 
Andrews  v.  Ford  (1894)  106  Ala.  173, 
17  So.  446.  The  statute  required  a  bond 
"for  the  faithful  administration  of  the 
trust."  This  bond  was  made  in  advance 
of  an  order  of  court,  and  was  payable 
to  the  corporation  instead  of  to  the 
register. 

A  bond  given  by  an  executrix  con- 
tained conditions  not  required  by  stat- 
ute. It  was  held  that  the  statute  au* 
thorizing  an  action  by  a  judge  of  probate 
on  bonds  given  to  his  predecessor  ap- 
plied only  to  bonds  with  statutory  pro- 
visions. Cleaves  v.  Dockray  (1877)  67 
Me.  118.  The  court  said:  "It  imposes 
burdens  upon  the  executrix  more  onerous 
than  the  statute  provides,  and  if  the 
additional  matter  is  rejected  as  surplus- 
age, there  is  not  enough  left  to  meet  the 
requirements  of  the  statute.  The  bond, 
therefore,  cannot  be  enforced  as  a  stat- 
ute bond;"  it  might  be  enforced  as  a 
common-law  bond. 

In  State  v.  Bartlett  (1855)  30  Miss. 
624,  it  was  said:  "That  if  there  was 
any  statutory  provision,  requiring  such 
bond  to  be  given  as  a  condition  pre- 
cedent to  entering  upon  the  discharge 
of  the  duties  of  the  office,  and  in  the 
execution  of  the  bond  there  had  been 
some  departure  from  the  statute,  or  fail- 
ure to  comply  with  its  provisions,  the 
bond  might  be  sustained  as  a  valid  com- 
mon-law obligation,  because  the  giving 
of  it  was  a  condition  precedent  to  tak^ 
ing  possession  of  the  office." 

A  sheriff's  bond  in  a  penalty  in  excess 
of  that  required  by  law  was  held  bind- 
ing as  a  common-law  bond.  But  one 
judgment  thereon  was  held  to  extinguish 
the  same.  Branch  v.  Elliot  (1831)  14 
N.  0.  (3  Dev.  L.)  86. 

And  a  sheriff  was  held  to  be  liable  on 
his  bond,  though  not  by  a  summary 
remedy,  where  the  bond  was  in  a  pen- 
alty greater  than  that  required  by  law. 
State  Bank  v.  Twitty  (1822)  9  N.  0.  (2 
Hawks)  5;  The  Governor  v.  Matlock 
(1823)  9  N.  0.  (2  Hawks)  366;  The 
Governor  v.  Witherspoon  (1824)  10  N» 
0.  (3  Hawks)  42. 

And  where  an  officer's  bond  was  vol- 
untaiily  executed  by  a  guaranty  com- 
pany, and  contained  conditions  not  in 
the  statute,  it  was  held  to  be  a  good 
common-law  bond,  and  the  surety  would 
be  liable  according  to  his  undertaking* 
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United  States  Fidelity  &  G.  Co.  v.  Rain- 
ey  (1908)  120  Tenn.  357,  113  S.  W.  397. 
The  court  said :  "The  bond  executed  by 
Rainey  was  voluntarily  executed  upon 
sufficient  consideration,  and  is  clearly 
enforceable  as  a  common-law  bond,  to 
the  full  amount  of  the  penalty  pre- 
scribed." 

Conceding  that  a  county  clerk's  bond 
was  not  good  as  a  statutory  bond,  it 
was  held  to  be  voluntary  and  good  as  a 
common-law  bond,  and  the  parties  bound 
by  all  its  conditions.  State  ex  rel.  La- 
fayette County  V.  O'Gorman  (1882)  75 
Mo.  370. 

Alabama  Code  1886,  §  3341,  provides 
that  when  personal  property  attached 
is  replevied,  the  bond  shall  read,  ''must 
be  delivered  to  the  constable  within  ten 
days  after  judgment  against  the  defend- 
ant unless  an  appeal  should  be  prose- 
cuted." A  bond  was  given  to  return 
the  attached  property  to  the  constable 
within  twenty  days  after  judgment  in 
the  attachment  suit.  It  was  held  that 
this  was  a  material  variance,  and  the 
bond  was  not  a  good  statutory  bond,  but 
was  a  good  common-law  bond.  Cobb  v. 
Thompson  (1888)  87  Ala.  381,  6  So.  373. 

A  forthcoming  attachment  bond  pro- 
vided, "shall  be  produced  and  delivered 
subject  to  the  judgment  of  said  court, 
when  and  where  the  court  shall  direct." 
Mo.  Act  Feb.  6,  1837,  provided,  "shall 
be  forthcoming,  in  good  order  and  con- 
dition, when  and  where  the  court  shall 
direct,  and  shall  abide  the  judgment  of 
the  court."  It  was  held  to  be  a  good 
bond  at  common  law.  Grant  v.  Brother- 
ton  (1842)  7  Mo.  458. 

And  a  replevin  bond  given  by  a  de- 
fendant in  attachment,  containing  con- 
ditions more  onerous  than  the  statutory 
bond,  was  held  to  be  a  good  common- 
law  bond.  It  was  held  invalid  as  a 
statutory  bond,  as  it  required  payment 
of  the  value  of  the  goods  in  money, 
$1,045,  if  the  property  was  not  forth- 
coming, when  the  judgment  was  for  only 
$606.74.  Colorado  City  Nat.  Bank  v. 
Lester  (1889)  73  Tex.  542,  11  S.  W.  626. 

A  bond  was  taken  from  the  sheriff  in 
a  penalty  exceeding  that  required  by 
statute.  Without  deciding  whether  the 
bond  was  good  as  a  statutory  bond  or 
not,  it  was  held  that  an  action  at  com- 
mon law  could  be  maintained  upon  it. 
Johnson  v.  Gwathney  (1810)  2  Bibb. 
<Ky.)  186,  4  Am.  Dee.  694. 

A  forthcoming  bond  fixing  the  day  of 

sale  at  a  wrong  date  was  held  not  to  be 

a  good  statutory  bond,  but  it  was  held 

valid  as  a  common-law  bond.    Adler  v. 

Green  (1881)  18  W.  Va.  201. 
L.R.A.1917B. 


And  a  substantial  variance  in  form 
was  held  not  to  render  void  as  a  statu- 
tory obligation  a  bond  to  deliver  goods 
for  execution.  It  was  held  to  be  good 
at  common  law.  Claasen  v.  Shaw  (1836) 
5  Watts.  (Pa.)  468,  30  Am.  Dec.  338. 

And  where  the  statute  required  a  nine- 
months  bond,  and  one  was  given  for  six 
months,  it  was  held  not  to  be  a  statute 
bond,  but  to  be  good  at  common  law. 
Hathaway  v.  Crosby  (1840)  17  Me.  448. 

A  bond  to  obtain  discharge  from  ar- 
rest contained  a  condition  to  "pay  any 
judgment  that  might  be  recovered." 
This  was  not  in  the  statute.  The  bond 
was  held  to  be  a  good  common-law  obli- 
gation. It  was  further  held  that  a  sur- 
render to  the  sherifE  would  be  no  exon- 
eration. Paddock  v.  Hume  (1876)  6  Or. 
82. 

A  bond  to  enjoin  a  judgment  provided 
that  it  should  be  void  on  the  judgment 
being  set  aside,  or  be  valid  and  have 
full  effect  in  case  "the  court  should 
award  the  judgment  for  the  whole 
amount  or  more,  and  confirm  the  former 
judgment."  By  the  statute  the  obligors 
should  covenant  that,  on  the  dissolution 
of  the  injunction,  they  will  pay  the  sum 
complained  of  and  all  costs.  It  was  held 
that  a  summary  judgment  could  not  be 
rendered  against  the  sureties,  but  a 
judgment  could  be  rendered  against  the 
principal.  Janes  v.  Reynolds  (1847)  2 
Tex.  250. 

An  undertaking  given  on  appeal  was 
in  the  form  to  stay  an  execution  on  a 
money  judgment.  It  was  treated  by 
both  sides  as  a  valid  bond.  It  was  held 
to  be  on  a  good  consideration  and  valid 
as  a  common-law  obligation.  Goodwin 
V.  Bunzl  (1886)  102  N.  Y.  224,  6  N.  E. 
399. 

And  an  undertaking  given  under  the 
wrong  section  of  the  statute,  whereby  a 
stay  of  proceedings  was  had  pending  an 
appeal,  was  held  to  be  binding  as  a 
common-law  obligation.  Ryan  v.  Webb 
(1886)  39  Hun  (N.  Y.)  435. 

In  Bank  of  Northern  Libertie?  v.  Cres- 
son  (1825)  12  Serg.  &  R.  (Pa.)  306,  it 
was  said:  "The  inclination  of  mv  mind 
IS,  that  where  a  statute  gives  a  particular 
form,  makes  it  the  duty  of  officers  to 
take  a  bond  in  that  form,  and  there  is 
another  form  which  is  to  produce  the 
same  effect,  this  changes  not  the  obliga- 
tion required,  though  it  differ  in  circum- 
stances, in  sum,  in  the  number  of  sure- 
ties, and  the  nature  of  the  security,  and 
there  is  no  provftion  in  the  act  declar- 
ing it  to  be  void  unless  the  prescribed 
form  is  pursued.  It  is  a  valid  obliga- 
tion at  the  common  law."    Common  law. 
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see:  United  States  v.  Brown  (1830) 
Oilpin,  155,  Fed.  Cas.  No.  14,663,  I.  a; 
Ware  v.  Jackson  (1844)  24  Me.  166,  I. 
e;  Edwards  v.  Pomeroy  (1885)  8  Colo. 
254,  6  Pac.  829,  VI. 

See  Kuhl  v.  Chamberlain,  21  L.R.A. 
(N.S.)  766,  note,  "May  a  bond  of  a  pub- 
lic official,  intended  as  a  statutory  bond, 
but  not  binding  as  such,  be  enforced  as 
a  common-law  bond." 

See  Denver  v.  Hindry,  11  L.R.A. 
(N.S.)  1028,  note,  "Implied  power  to  in- 
corporate in  contract  for  public  work. 


or  in  contractor's  bond,  a  requirement 
that  the  contractor  shall  pay  laborers 
and  materialmen." 

See  Smith  v.  Bowman,  9  L.R.A.(N.S.) 
889,  note,  "Liability  of  sureties  on  con- 
tractor's bonds  to  laborers  or  material- 
men not  entitled  to  a  lien,  when  bond 
conditioned  against  liens  or  claims." 

Bonds  to  wrong  payee,  bonds  for  less 
than  statutory  requirement,  are  not  in- 
tended to  be  included  in  this  note. 

L  T. 
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TOWN  OF  NEVVBERN  et  al.,  Plffa.  in  Err., 
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NATIONAL    BANK   OF    BARNESVILLE, 

OHIO, 

(234  Fed.  200.) 

Coarts  «-  state  decision  -*  effect  In  Fed- 
eral court. 

1.  Upon  the  question  whether  or  not  mu- 
nicipal bonds  are  inyalid  in  the  hands  of 
bona  fide  holders  because  of  a  mistake  as 
to  the  proper  official  to  hold  the  election 
authorizing   them,   the   Federal   courts  are 


not  bound  by  a  decision  ef  the  etate  court 
rendered  after  the  bonda  passed  into  the 
hands  of  such  holders. 

For  other  ca»e8,  gee  Courts,  V.  f,  i»  Dig, 
1-52  N.  8. 

Bonda   —   mnnlclpal   —   duty   of   pur- 
cliaser  to  consult  ordinances. 

2.  Purchasers  of  municipal  bonds  signed 
by  the  mayor  and  clerk  under  the  corporate 
seal,  which  recite  that  they  are  issued  in 
accordance  with  a  certain  ordinance  from 
whioh  the  mayor  and  clerk  derived  their 
authority  to  sign  them,  whereas  the  statute 
authorizes  their  issuance  by  the  mayor  and 
aldermen,  are  not  bound  to  consult  the 
ordinance  to  ascertain  the  authority  of  the 
mayor  and  clerk  so  as  to  be  charged  with 


Note.  — The  questions  of  state  law  as 
to  which  the  decisions  of  the  highest  state 
court  must  be  followed  in  actions  originat- 
ing in,  or  removed  to,  the  Federal  courts, 
are  treated  generally  in  the  note  to  Snare 
&  T.  Co.  V.  Friedman,  40  L.R.A.(N.S.)  380; 
and  see  generally  pages  407  et  seq.,  as  to 
questions  relating  to  municipal  or  county 
bonds. 

The  question  as  to  the  estoppel  of  a  pub« 
lie  corporation  to  dehy  the  validity  of  bonds 
is  discussed  in  the  note  appended  to  Aurora 
V.  Gates,  L.R.A..1D15A,  916;  and  the  ques- 
tion as  to  the  ratification  by  a  public  cor- 
poration of  an  invalid  contract,  in  the  note 
appended  to  Weil  v.  Newbern,  L.R.A.1915A, 
1023;  and  in  a  note  in  the  same  volume, 
page  990,  appended  to  First  Nat.  Bank  v. 
Emmet  sburg,  the  question  is  dealt  with  as 
to  the  estoppel  of  a  public  corporation  to 
deny  the  validity  of  a  contract.  Upon  the 
general  question  as  to  the  rights  and  reme- 
dies where  contracts,  bonds,  or  other  in- 
struments of  a  public  corporation  are  in- 
valid, see  note  in  the  same  volume,  page 
904,  appended  to  Hagerman  v.  Hagerman. 

In  the  note  appended  to  Aurora  v.  Gates, 
it  is  stated  that  "in  order  that  the  general 
rule  of  estoppel  of  public  corporations  by 
recital  shall  apply,  not  only  must  the  hold- 
er of  the  bonds  be  a  purchaser  without  act- 
ual or  constructive  notice  of  the  untruth- 
fulness of  the  recitals,  but  the  recitals  must 
relate  to  facts  with  reference  to  which  the 
officers  making  them  are  expressly  or  im- 
pliedly authorized  to  pass  upon.  There 
L.R.A.1917B. 


must  be  authority  vested  in  the  officers  is- 
suing the  bonds  to  determine  each  fact 
necessary  to  the  existence  of  the  power, 
whether  enumerated  or  not,  and  to  guaran- 
tee to  those  dealing  with  them  the  truth 
and  conclusiveness  of  their  admission." 
p.  938. 

While  this  doctrine  is  sustained  in  Weil 
v.  Newbern,  it  is  not  departed  from  in  New- 
BEBN  V.  National  Bank.  The  point  of 
cleavage  between  these  two  cases,  one  of 
which  holds  the  municipality  estopped,  and 
the  other  that  it  is  not  estopped,  to  assert 
the  invalidity  of  the  bonds,  is  as  to  the 
effect  of  an  ordinance  delegating  power  to 
the  mayor  to  sign  the  bonds  as  notice  of 
the  fact  therein  disclosed  that  the  election 
authorizing  the  bonds  had  not  been  held 
according  to  law.  The  state  court  held 
on  this  point  that  sinee  the  authority  of 
the  mayor  to  issue  the  bonds  depended  up- 
on an  ordinance,  a  purchaser  was  obliged 
to  have  recourse  to  this  ordinance,  and 
hence  he  was  chargeable  with  knowledge  of 
the  fact  therein  disclosed  that  the  election 
had  not  been  held  in  the  manner  required 
by  law.  The  Federal  court,  on  the  other 
hand,  held  that  a  bona  fide  purchaser  with- 
out actual  notice  of  this  defect  in  the  bond 
was  not  chargeable  with  knowledge  of  the 
facts  disclosed  by  the  ordinance,  and  that 
the  municipality  was  estopped  by  the  re- 
citals contained  in  the  bonds  to  the  effect 
that  the  election  was  properly  held. 

A.  G.  8. 
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a  recital  therein  showing  that  the  election 
by  which  their  issuance  was  authorized  was 
held  by  an  unauthorized  official. 
For  other  cases,  see  Bonds,  III.  5,  5,  in  Dig. 
1-52  K.  8, 

Same  —  change  of  presci*lbed  form  ^ 
effect. 

3.  The  addition  to  the  form  fixed  by 
ordinance  for  municipal  bonds,  of  a  state- 
ment of  the  bank  at  which  they  will  be 
paid,  and  of  a  recital  that  they  do  not  ex- 
ceed the  debt  limit  of  the  municipality  and 
that  provision  has  been  made  for  the  levy- 
ing of  a  tax  to  pay  them,  is  not  such  a 
material  change  as  to  destroy  their  valid- 
ity. 

For  other  cases,  see  Bonds,  III.  b,  ^,  in  Dig. 
1-52  y.  8. 

Same  ^  want  of  delivery  —  effect. 

4.  Lack  of  authority  for  the  delivery  of 
the  bonds  of  a  municipal  corporation  to 
persons  who  subsequently  place  them  on  the 
market  is  no  defense  to  their  enforcement 
under  the  provisions  of  the  negotiable  in- 
strument act  that  in  the  hands  of  a  bona 
fide  holder  valid  delivery  by  all  prior  par- 
ties is  conclusively  presumed. 

For  other  cases,  see  Bonds,  III,  b,  8,  in  Dig. 
1-52  N.  8. 

Estoppel  —  to  deny  Talldity  of  bond. 

5.  A  municipal  corporation  is  estopped  to 
deny  the  recitals  of  its  bonds  issued  under 
its  seal  and  signed  by  its  mayor  and  clerk. 
For  other  cases,  see  Bonds,  III.  6,  6,  in  Dig. 

1-52  y.  8. 

(June  30,  1916.) 

I?  RROR  to  the  District  Court  of  the  Unit- 
j  ed  States  for  the  Western  District  of 
Tennessee,  McCall,  District  Judge,  to  re- 
view a  judgment  in  plaintiffs  favor  in  an 
action  brought  to  recover  interest  alleged 
to  have  accrued  on  certain  bonds  of  the  de- 
fendant town.     Affirmed. 

Statement  by  Warrin^on,  Circuit 
Judge : 

The  suit  below  was  to  recover  judgment 
for  interest  alleged  to  have  accrued  on  cer- 
tain bonds  of  the  town  of  Newbern,  a  mu- 
nicipal corporation  located  in  Dyer  county, 
Tennessee.  The  town  was  empowered  in 
1907  to  issue  $50,000  of  coupon  bonds  for 
municipal  improvements,  as  follows,  $25,- 
000  par  value  to  erect  and  furnish  school 
buildings,  $10,000  to  improve  and  extend 
water  and  light  system,  and  $15,000  to  im- 
prove streets.  The  bonds  are  all  outstand- 
ing, and  the  town  received  the  money  aris- 
ing from  the  sale  of  the  water  and  light 
and  street  bonds,  though  it  has  received 
no  money  for  the  school  bonds.  The  town 
pays  the  interest  as  it  accrues  on  the  water, 
light,  and  street  bonds,  but  it  declines  to 
pay  anything  on  account  of  school  bonds. 
The  interest  now  sought  to  be  recovered  is 
L.R.A.19J7B. 


represented  by  131  past-due  coupons,  for 
$30  each,  which  have  been  cut  from  certain 
of  the  school  bonds.  The  declaration  sets 
out  the  statute  investing  the  town  with 
power  to  issue  the  bonds,  alleges  the  steps 
taken,  including  the  adoption  of  certain 
ordinances  by  the  town,  and  also  the  vote 
of  a  majority  of  the  qualified  voters  of  the 
town,  authorizing  the  issue  and  sale  of  the 
bonds,  plaintiff's  possession  as  bona  fide 
owner  and.  holder  for  value  of  the  coupons 
sued  on,  which  are  specifically  described 
by  this  numbers  and  by  the  numbers  of  the 
bonds  from  which  they  were  detached,  and 
prays  judgment  upon  such  coupons  with  in- 
terest from  their  respective  dates  of  matu- 
rity. To  this  declaration  the  defendants  in- 
terpose three  pleas :  ( 1 )  lliat  they  did  not 
''promise,  undertake,  or  agree  in  the  manner 
and  form  as  the  plaintiff  in  its  declaration 
has  complained;"  (2)  that  they  do  not  "owe 
the  said  sums  of  money  demanded,  or  any 
part  thereof,  in  manner  and  form  as  the 
plaintiff  in  its  declaration  has  complained;'* 
(3)  that  the  coupons  and  writings  obliga- 
tory mentioned  in  the  declaration  are  not 
defendants*    *'act    or    deed,  .      .      and 

were  not  executed  for  or  in  their  behalf 
by  any  person  authorised  to  bind  them  or 
either  of  them  in  the  premises,"  and  that 
they  demand  a  jury  to  try  the  issues  joined. 
Upon  these  pleas  plaintiff  joined  issue.  At 
the  close  of  all  the  evidence  the  parties 
each  moved  for  a  peremptory  instruction 
in  its  favor.  The  court  treated  such  joint 
submission  as  a  withdrawal  of  the  case 
from  the  jury,  and,  upon  consideration, 
found  all  the  issues  in  favor  of  the  plain- 
tiff, distinctly  finding  that  plaintiff  is  the 
owner  of  the  coupons  "for  value  in  due 
<iourse,''  and  judgment  was  accordingly 
entered  for  plaintiff.  Defendants  prosecute 
error  upon  twelve  assignments,  and  these 
assignments  are  considered  in  the  opinion 
as  far  as  necessary. 

Argued  before  Warrington  and  Dcni- 
son,  Circuit  Judges,  and  Cochran,  District 
Judge. 

Messrs.  Jobn  M.  Drane  and  Gates  A 
Martin,  for  plaintiffs  ia  error: 

No  general  authority  or  power  existed 
in  the  mayor  and  aldermen  of  Newbern,  or 
in  the  mayor  and  the  clerk,  to  execute, 
issue,  and  deliver  negotiable  bonds. 

Weil  v.  Newbern,  126  Tenn.  223,  L.R.A. 
1915A,  1009,  148  S.  W.  680,  Ann.  Cas. 
1913£,  25;  Simkins,  Fed.  £q.  Suit,  229; 
Swift  v.  Tyson,  16  Pet.  1,  10  L.  ed.  865; 
Baltimore  i  O.  R.  Co.  v.  Baugh,  149  U.  S. 
368,  37  L.  ed.  772,  13  iSup.  Ct.  Rep.  914: 
BrookljTi  City  &  N.  R.  Co.  v.  National 
Bank,  102  U.  S.  14,  29,  26  L.  ed.  61,  67; 
Norton  v.  Shelby  County,  118  U.  S.  425,  30 
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li.  ed.  178,  6  Sup.  Ct.  Rep.  1121;  Harrison 
▼.  Remington  Paper  Co.  3  L.R.A.(N.S.) 
954,  72  0.  0.  A.  406,  140  Fed.  385,  &  Ann. 
Gas.  314;  Maiorano  y.  Baltimore  ft  O.  R. 
CJo.  213  U.  S.  268,  53  L.  ed.  792,  2»  Snp. 
Ct.  Rep.  424;  Lewis  v.  Herrera,  208  U.  8. 
309,  62  L.  ed.  606,  28  Sup.  Ct.  Rep.  412; 
Gatewood  v.  North  Carolina,  203  XT.  8. 
531,  61  L.  ed.  306,  27  Sup.  Ct.  Rep.  167; 
Armour  Packing  Co.  v.  Lacy,  200  U.  8. 
226,  50  U  ed.  461,  26  Sup.  Ct.  Rep.  232; 
Smiley  ▼.  Kansas,  196  U.  8.  447,  49  L.  ed. 
iS46,  25  Sup.  Ct.  Rep.  280;  Zeiger  t.  Penn- 
Bylvania  R.  Go.  86  C.  C.  A.  69,  158  Fed. 
S09;  Cheatham  T.  Brans,  87  C.  C.  A.  576, 
160  Fed.  802;  Brown  y.  Grand  Rapids 
Parlor  Furniture  Co.  22  L.R.A.  817,  7  C. 
<5.  A.  225,  16  U.  S.  App.  221,  68  Fed.  286. 

Plaintiff  and  those  who  purchased  the 
bonds,  even  though  purchasers  thereof  in 
good  faith  and  for  value,  nevertheless  took 
with  notice  of  the  fact  that  there  had  been 
no  valid  election,  which  was  a  condition 
precedent  to  the  right  of  the  mayor  and 
Aldermen  to  proceed  under  l^e  statute  to 
issue  bonds  or  of  the  mayor  and  clerk  to 
sign  same,  and,  therefore,  that  the  supposed 
bonds  are  not  valid  obligations  of  the 
town  of  Newbem. 

Weil  V.  Newbem,  126  Tenn,  223,  L.R.A. 
1916A,  1009,  148  8.  W.  680,  Ann.  Cas. 
1913E,  25;  Rondot  v.  Rogers  Twp.  30  C. 
C.  A.  462,  99  Fed.  202;  Andes  v.  Ely,  158 
XJ.  8.  312,  39  L.  ed.  996,  15  Sup.  Ct.  Rep. 
954;  Dill.  Mun.  Corp.  §  926;  McQuillin, 
Mun.  Corp.  §  2288;  Coler  v.  Cleburne,  131 
17.  8.  162,  33  L.  ed.  146,  9  Sap.  Ct.  Rep. 
720;  Anthony  v.  Jasper  County,  101  U.  8. 
493,  25  L.  ed.  1005;  Floyd  Acceptances 
(Pierce  v.  United  S*tates)  7  Wall.  666,  19 
li.  ed.  169;  Dixon  County  v.  Field,  111  U. 
S.  83,  28  L.  ed.  360,  4  Sup.  Ct.  Rep.  315; 
Northern  Nat.  Bank  v.  Porter  Twp.  110 
TJ.  8.  608,  28  L.  ed.  258,  4  Sup.  Ct.  Rep. 
264;  Bernard  Twp.  v.  Morrison,  133  U.  8. 
623,  527,  528,  83  L.  ed.  726,  729,  730,  10 
Sup.  Ct.  Rep.  338;  Montdair  Twp.  v. 
Ramsdell,  107  U.  S.  147,  158,  27  L.  ed. 
431,  434,  2  Sup.  Ct.  Rep.  391;  Wade,  No- 
tice, §§  308,  309,  313;  Guion  v.  Knapp,  6 
Paige,  35,  29  Am.  Dec.  741;  Stidham  v. 
Matthews,  29  Ark.  650;  Baker  v.  Mather, 
26  Mich.  51;  Burrus  v.  Roulhac,  2  Bush, 
39;  Payne  v.  Abercrombie,  10  Heisk,  161; 
Willis  V.  Gay,  48  Tex.  463,  26  Am.  Rep. 
328 ;  Blaisdell  v.  Stevens,  16  Vt.  170 ;  White 
V.  Foster,  102  Mass.  375;  Johnson  v. 
Thweatt,  18  Ala.  741;  Boggs  v.  Varner,  6 
Watts  ft  8.  469;  French  v.  Loyal  Co.  5 
lieigh,  627;  Sergeant  v.  Ingersoll,  15  Pa. 
343;  Corbitt  v.  Clenny,  52  Ala.  480; 
Honore  v.  Blakewell,  6  B.  Mon.  67,  43  Am. 
Dec.  147;  Thornton  v.  Knox,  6  B.  Mon.  74; 
Deason  v.  Taylor,  53  Miss.  607;  Gress  v. 
1..R.A.1917B. 


Evans,  1  Dak.  387,  46  N.  W.  1132;  Wood 
V.  Krebbs,  30  Gratt.  708. 

Municipal  bonds,  signed  and  sealed  by 
proper  authority,  but  issued  and  delivered 
without  the  authority  of  the  municipality, 
are  void  even  in  the  hands  of  a  bona  6de 
holder. 

2  Dill.  Mun.  Corp.  §  933;  Merchants' 
Exch.  Nat.  Bank  v.  Bergen  County,  115  U. 
S.  390,  29  L.  ed.  431,  6  Sup.  Ct.Rep.  88; 
Portsmouth  Sav.  Bank  v.  Ashley,  91  Mich. 
670,  30  Am.  St.  Rep.  511,  52  N.  W.  74. 

The  acts  of  any  of  the  aldermen  individ- 
ually, though  such  individuals  may  consti- 
tute a  majority  of  the  board,  are  not  the 
act  and  deed  of  the  corporation. 

Bernard  v.  Lea,  127  0.  0.  A.  219,  210  Fed. 
583;  Cook,  Corp.  6th  ed.  2254;  Tradesmen 
Pub.  Co.  V.  Knoxville  Car  Wheel  Co.  95 
Tenn.  634,  31  L.R.A.  608,  49  Am.  St.  Rep. 
934,  32  S.  W.  1097. 

In  the  bond  as  executed  by  Harris  and 
Swindler  there  were  material  departures 
from  the  conditions  prescribed  in  the  ordi- 
nanee  of  April  19,  1907,  which  will  prevent 
recovery. 

Holmes  v.  Bank  of  Ft.  Gaines,  120  Ala. 
493,  24  So.  969;  Phhlman  v.  Taylor,  75  III. 
629;  Adair  v.,  Egiand,  68  Iowa,  314,  12  N. 
W.  277;  Horton  v.  Horton,  71  Iowa,  448, 
32  N.  W.  452;  Charlton  v.  Reed,  61  Iowa, 
166,  47  Am.  Rep.  808,  16  N.  W.  64;  Dia- 
mond Distilleries  Co.  v.  Gott,  137  Ky.  585, 
31  L.R.A.(N.S.)  643,  126  S.  W.  181;  Wood- 
worth  V.  Bank  of  America,  19  Johns.  391, 
10  Am.  Dec.  239,  reversing  18  Johns.  315; 
Nazro  v.  Fuller,  24  Wend.  374;  Sturges  v. 
Williams,  9  Ohio  St.  444,  75  Am.  Dec.  473 ; 
Simpson  v.  Stackhouse,  9  Pa.  186,  49  Am. 
Dec.  554;  Southwark  Bank  v.  Gross,  35 
Pa.  80;  Mitchell  v.  Reed,  32  Ky.  L.  Rep. 
688,  106  S.  W.  833;  Melton  v.  Pensacola 
Bank  k  T.  Co.  Ill  C.  C.  A.  166,  190  Fed. 
126. 

Ratification  of  the  issuance  of  the  sup- 
posed school  bonds  cannot  be  implied  or 
inferred  from  the  payment  by  the  town  of 
Newbem  of  interest  on  the  water  and  light 
bonds  and  street  bonds. 

Weil  V.  Newbem,  126  Tenn.  223,  L.R.A. 
1915A,  1009,  148  S.  W.  680,  Ann.  Cas. 
1013E,  26;  State  v.  Knoxville,  115  Tenn. 
175,  90  S.  W.  289;  Louisiana  v.  Wood,  102 
U.  S.  294,  26  L.  ed.  153;  Chapman  v. 
Douglas  County,  107  U.  S.  348,  27  L.  ed. 
378,  2  Sup.  Ct.  Rep.  62;  Morviile  v.  Ameri- 
can Tract  Soc.  123  Mass.  129,  25  Am.  Rep. 
40}  Marsh  v.  Fulton  County,  10  Wall.  676, 
683,  19  L.  ed.  1040,  1042;  Bloomfield  v. 
Charter  Oak  Nat.  Bank,  121  U.  8.  121,  30 
L.  ed.  923,  7  Sup.  Ct.  Rep.  865;  Daviess 
County  V.  Dickinson,  117  U.  S.  657,  29  L. 
*  ed.   1026,  6  Sup.  Ct.  Rep.  897 ;   Norton  v. 
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Shelby  County,  118  U.   S.  426,  30  L.  ed. 
178,  6  Sup.  Ct.  Rep.  1121. 

Mr.  William  R.  Collins  for  defendant 
in  error. 

Warrington,  Circuit  Judge  delivered  the 
opinion  of  the  court: 

We  are  called  upon  to  determine  which 
of  two  innocent  parties  shall  suffer  a  ma- 
terial loss,  and  their  rights  must  depend 
upon  the  application  of  principles  which  in 
effect  may  engender  more  serious  losses 
than  are  presently  involved;  the  perform- 
ance of  such  a  dxity  is,  to  say  the  least, 
perplexing;  and  this  is  emphasized  by  the 
fact  that  our  conclusion  is  not  in  harmony 
with  that  reached  by  the  supreme  court  of 
Tennessee  concerning  interest  coupons  sim- 
ilar to  those  in  issue  here.  Weil  v.  New- 
bern,  126  Tenn.  223,  Ii.RA..1916A,  1009, 
148  S.  W.  680,  Ann.  .Cas.  1013E,  25. 

What  considerations  must  enter  into  the 
question  whether  the  coupons  in  suit  are 
binding  obligations  of  the  town  of  Kew- 
bern?  It  is  manifest  that  the  binding  ef- 
fect of  the  bonds  to  which  the  coupons  in 
dispute  belong  must  be  considered,  al- 
though the  bonds  themselves  are  not  in 
suit.  Concededly,  the  statutes  incorporat- 
ing the  town  in  question  under  the  name  of 
"Mayor  and  Aldermen  of  Newbern,"  and 
enabling  the  corporation  to  issue  these 
bonds,  are  constitutionally  valid  enact- 
ments; and,  apart  from  a  question  made  up- 
on the  election  at  which  the  electors  of 
Newbern  voted  upon  the  issuing  of  such 
bonds,  the  ordinances  relating  to  the  issue 
and  sale  of  the  bonds  are  admittedly  valid. 
The  facts  that  the  bonds  comprised  in  the 
entire  authorized  issue  ($50,000  par  value) 
are  outstanding,  that  the  interest  accru- 
ing on  one  half  of  such  issue  (though  not 
including  the  school  bonds)  is  regularly 
paid  by  the  town,  that  all  the  bonds  (thir- 
teen in  number)  with  the  coupons  in  suit 
attached  thereto  were  acquired  by  the  plain- 
tiff bank  and  others  tlirough  loans  and  pur- 
chases made  before  maturity  of  any  of  such 
coupons,  in  good  faith  and  for  value,  with- 
out notice  of  any  defect  in  respect  either 
of  issue  or  delivery  thereof,  and  that  plain- 
tiff subsequently  obtained  the  rights  of 
these  former  holders  in  such  of  these  cou- 
pons as  it  had  not  previously  acquired,  are 
not  under  the  evidence  open  to  substantial 
denial.  The  school  bonds  mentioned  each 
bears  date  September  1,  1?K)7,  and  contains 
a  promise  "to  pay  to  bearer  the  sum  of 
1,000  ...  on  the  first  day  of  Septem- 
ber, A.  D.-  1927,  together  with  interest  on 
said  sum  from  the  date  hereof,  until  paid, 
at  the  rate  of  6  per  centum  per  annum, 
payable  semiannually  on  the  first  days  of 
March  and  September  in  each  year,  upon 
L.R.A.1917B. 


I  presentation  and  surrender  of  the  interest 
coupons  hereto  attached,  as  they  severally 
become  due.  Both  principal  and  interest  are 
payable  at  the  Hanover  National  Bank,  in 
the  city  of  New  York,  .  .  .  and  for  the 
prompt  payment  of  this  bond  .  .  «  the 
full  faith,  credit,  and  revenues  of  said  town 
are  hereby  irrevocably  pledged." 

And  each  bond  also  contains  recitals 
which  state  that  it  "is  one  of  a  series  of 
twenty-five  bonds,  of  like  date  and  tenor, 
aggregating  $25,000  issued  by  the  mayor 
and  aldermen  of  Newbern  for  the  purpose 
of  erecting  and  furnishing  a  school  build- 
ing in  and  for  the  town  of  Newbern,  pur- 
suant to  and  in  full  compliance  with  the 
provisions  of  an  act  of  the  general  assembly 
of  the  state  of  Tennessee,"  giving  its  title 
and  date,  "and  as  ordered  by  a  vote  of  a 
majority  of  all  the  qualified  voters  of  the 
town  of  Newbern,  at  an  election  duly  and 
legally  held  by  order  of  the  board  of  mayor 
and  aldermen  of  said  town,"  on  a  date 
named,  "and  under  and  in  accordance  with 
an  ordinance  duly  passed"  by  that  board 
"at  a  meeting  thereof,  duly  and  regularly 
called  and  held"  on  a  named  date. 

It  is  also  certified  and  recited:  "That 
all  acts,  conditions,  and  things  required  to 
be  done  precedent  to  and  in  the  issue  of  this 
bond  have  been  properly  done,  happene<i, 
and  been  performed  in  regular  and  due 
form  as  required  by  law.*' 

Each  bond  is  signed  by  the  mayor,  count- 
ersigned by  the  clerk,  and  attested  by  the 
seal  of  the  town  of  Newbern,  and  such  exe- 
cution purports  to  have  been  directed  by 
the  board  of  mayor  and  aldermen. 

It  is  practically  admitted  that  if  the 
bonds  had  been  signed  by  the  mayor  and 
aldermen,  the  recitals  mentioned  would 
have  estopped  the  town  of  Newbern  from 
denying  the  validity  of  either  the  bonds  or 
coupons.  It  is  insisted,  however,  that  since 
only  the  mayor  and  the  clerk  signed  the 
bonds,  while  the  mayor  and  aldermen  were 
the  officers  autliorized  to  issue  them,  every 
purchaser  was  bound  at  his  peril  to  exam- 
ine into  the  authority  of  the  maj'or  and 
clerk  to  execute  the  bonds;  and  that  this 
would  have  led  to  the  discoverv  of  an  in- 
firmity  which  justifies  the  pleas  of  non 
assumpsit,  nil  debet,  and  non  est  factum, 
relied  on.  The  mayor  and  clerk  appear  to 
have  been  empowered  by  two  different  ordi- 
nances to  execute  the  bonds.  The  first  one 
was  passed  April  19,  1907,  "to  provide  for 
the  issuance  of  $50,000  in  coupon  bonds." 
The  third  paragraph  of  the  ordinance  pro- 
vides that  "the  bonds  so  to  be  issued  shall 
be  signed  by  the  mayor  and  clerk  of  said 
board  of  mayor  and  aldermen."  The  second 
ordinance  was  passed  August  17,  1907,  to 
fix  "the  form  and  date  of  the  $25,000  school 
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bonds,  $15,000  street  bonds,  and  $10,000 
water  and  light  bonds."  The  form  of  the 
school  bonds  and  that  of  the  school  coupons 
are  set  out,  and  the  testatum  clause  of  the 
former  is  as  follows:  '*In  testimony 
whereof,  the  said  mayor  and  aldermen  of 
Newbern  have  caused  this  bond  to  be  signed 
by  the  mayor  and  countersigned  by  the 
clerk  of  said  board  of  mayor  and  aldermen, 
with  the  corporate  seal  attached,  this  third 
day  of  September,  a.  d.  1907." 

And  the  name  and  official  title  of  the 
mayor,  and  similarly  of  the  clerk  as 
countersigning,  are  printed  immediately  un- 
der the  testatum  clause  and  also  at  the 
end  of  the  form  of  the  coupon.  The  first  of 
these  ordinances,  however,  is  the  one  con- 
taining the  provision  which  it  is  claimed 
would  inform  an  intending  purchaser,  not 
alone  of  the  authority  of  the  mayor  and 
clerk  to  execute  the  bonds,  but  also  of  the 
facts  relied  on  to  in^validate  the  bonds.  It 
is  stated  in  the  preamble  of  that  ordinanee: 
"The  election  heretofore  ordered  by  the 
mayor  and  aldermen  of  Newbern  to  be  held 
to  ascertain  the  will  of  the  qualified  voters 
of  the  town  of  Newbern  ...  as  to 
whether  or  not  the  mayor  and  aldermen 
should  issue  the  fifty  thousand  dollar  (s) 
in  coupon  bonds  as  provided  for  in  the 
acts  of  the  general  assembly  .  .  .  passed 
March  13,  1907  .  .  .  was  held  on  the 
16th  day  of  April,  and  resulted  in  showing 
that  a  majority  of  all  qualified  voters  in 
said  town  favored  the  issuance  of  bonds  as 
provided  for  in  said  acts  of  the  general  as- 
sembly, the  result  of  said  election  having 
been  duly  and  regularly  certified  by  the 
sherifT  of  Dyer  county  .  .  .  under  whose 
anpervision    the    said    election    waa    held. 


3t 


It  is  claimed  that  the  sheriff  was  not  the 
authorized  official  to  supervise  and  certify 
to  the  result  of  this  election,  and  that  the 
presence  of  the  names  of  the  mayor  and 
clerk  on  the  bonds  put  intending  purchase 
ers  upon  inquiry  as  to  the  validity  alike  of 
the  election  and  the  bonds.  This  view  is 
sustained  in  Weil  v.  Newbern,  supra,  126 
Tenn,  at  pages  257,  265,  and  indeed  it  was 
there  held  that  the  statement  contained  in 
the  ordinance  that  the  election  was  held 
by  the  sheriff  "gave  plenary  information 
that  it  was  a  void  election,  and  that  the 
board  of  mayor  and  aldermen  of  Newbern 
had  no  power  to  issue  the  bonds.  Inhere 
could  therefore  be  no  innocent  purchaser 
or  holder  of  such  bonds."  This  was  the  re- 
sult of  the  court's  construction  of  certain 
statutes  of  Tennessee  which  appear  in  the  j 
record.  One  was  passed  February  10,  1897 
(Tenn.  Acts  1897,  p.  131),  and  its  purpose  I 
is  indicated  by  its  title:  | 

"An   Act   to    Secure   Pure    Elections   by 
L..R.A.1917B. 


Creating  Boards  of  Commissioners  of  Elec- 
tion in  Counties  Having  a  Population  of 
Less  Than  50/)00  Inhabitants,  Computed 
by  the  Federal  Census  of  1890,  and  any 
Subsequent  Federal  Census,  and  Defining 
the  Duties  and  Powers  Thereof." 

While  the  operation  of  this  statute  was 
limited  to  a  particular  class  of  counties,  it 
is  clear  that  it  was  applicable  to  all  coun- 
ties of  the  state,  regardless  of  the  number,, 
falling  within  the  class  specified,  and  so 
waa  in  that  sense  a  general  rather  than  a 
special  law.  Commissioners  were  to  be  ap- 
pointed by  the  governor  for  every  county, 
and  were  to  comprise  in  each  county  **a 
board  of  three  persons  to  be  known  as  the 
commissioners  of  election."  The  commis- 
sioners of  each  county  were  required  "with- 
in sixty  days  prior  to  every  election  to  be 
held  in  their  county,  and  in  due  time  there- 
for, to  appoint  three  judges  for  each. and 
every  voting  place  in  their  county,  to  su- 
perintend the  election  at  the  precinct  or 
voting  place  for  which  said  judges  shall 
be  appointed,"  and  also  within  such  time 
to  appoint  two  clerks  of  election  for  each 
of  such  voting  places.  The  commissioners 
were  further  authorized  to  appoint  "the 
officer  or  officers  of  election  at  each  voting 
place  to  the  exclusion  of  the  sheriff"  there- 
tofore "possessing  said  power  of  appoint- 
ment." Further,  "the  eounty  courts,  mayor, 
boards  of  mayor  and  aldermen,  and  sher- 
iffs of  and  in  the  said  counties  within  the 
provisions  of  this  act"  were  "devested  of 
the  authority  to  appoint  judges  or  inspec- 
tors and  clerks  of  elections,"  and  all  stat- 
utes vesting  such  officials  with  such  power 
of  appointment,  which  were  inconsistent 
with  this  provision,  were  ^repealed.  The 
officer  holding  an  election  was  required  to 
deliver  the  returns  to  "the'  commissioners, 
who  were  to  compile  the  returns  at  the 
courthouse,  and  certify  the  result  and  al- 
so "to  deliver  to  each  person  elected  a  cer- 
tificate of  his  election."  It  is  agreed  that 
the  census  population  of  Dyer  county  was 
at  the  time  now  in  question  less  than  60,- 
000. 

Now,  conceding  that  this  statute,  con- 
sidered alone,  would  in  terms  embrace  an 
election,  not  merely  for  the  selection  of 
local  officers,  but  also  for  ascertaining  the 
will  of  the  electors  concerning  any  ques" 
tion  arising  in  a  political  subdivision  of 
any  county  of  the  class  erected  by  this 
statute,  still  (in  view  of  the  Newbern 
charter  subsequently  enacted),  the  conces- 
sion is  not  determinative  of  the  question 
whether  the  statute  was  exclusively  appli- 
cable, or  even  applicable  at  all,  to  the  elec- 
tion here  in  dispute.  It  was  more  than 
four  vears  after  that  statute  was  enacted 
that  the  town  of  Newbern  was  incorporated. 
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The  charter  was  granted  on  April  11, 
1901,  and  was  entitled,  ''A  bill  to  Incor- 
porate the  Town  of  Newbern,  in  Dyer  Coun- 
ty, and  to  Define  its  Powers  and  Provide 
for  the  Election  of  Officers."  (Tenn.  Acts 
1001,  p.  1070),  the  corporate  name  being,  as 
we  have  seen,  the  ''Mayor  and  Alder naen  of 
Newbern."  The  act  describes  the  bounda- 
ries of  the  corporation,  provides  for  succes- 
sion, and  invests  the  corporate  body  with 
the  usual  attributes  and  powers  of  a  mu- 
nicipality. Section  6  of  the  act  is  in  ma- 
terial part  as  follows  (id.  p.  1081)  :  "Sec. 
6,  Be  it  further  enacted,  that  the  sheriflf  of 
Dyer  county,  after  giving  ten  days'  notice, 
shall  by  himself  or  one  of  his  deputies  hold 
an  election  in  the  town  of  Newbern  on  the 
third  Tuesday  of  November,  1901,  and  said 
election  shall  be  held  for  the  purpose  of 
electing  mayor,  aldermen,  recorder,  mar- 
shal, and  the  mayor,  aldermen,  recorder, 
and  marshal  elected  at  said  time  shall 
flerve  for  two  years.  And  thereafter,  on  the 
third  Tuesday  of  November,  there  shall  be 
an  election  held  for  the  purpose  of  electing 
jt  mayor,  aldermen,  recorder,  and  marshal 
for  said  town  to  serve  for  the  ensuing  two 
years,  it  being  the  intention  of  this  act  to 
provide  for  the  election  of  a  mayor,  alder- 
aen,  recorder,  and  marshal  of  said  town 
one  in  every  two  years.  The  potlls  shall  be 
open  at  10  o'clock  a.  m.,  and  closed  at  4 
o'clock  p.  M.,  of  that  day.  The  board  of 
mayor  and  aldermen  may,  by  ordinance, 
make  any  additional  provisions  that  may 
be  found  necessary  to  prepare  for  and  con- 
duct said  election,  if  the  sheriff  fail  to 
hold  said  election  at  the  time  herein  men- 
tioned. It  shall  be  his  duty  to  hold  it  as 
soon  thereaftet  as  possible,  giving  the  re- 
quired notice.  If  there  be  no  sheriff,  or  if 
no  notice  has  been  posted  by  him  on  the 
tenth  day  before  the  regular  election,  or  if 
notices  have  been  posted  by  him  but  he  is 
not  present  himself  or  deputy  on  the  day  of 
said  election,  then,  in  either  of  said  events, 
the  coroner,  or  some  person  who  may  be 
appointed  by  the  board  of  mayor  and  alder- 
men, shall  perform  all  the  duties  in  and 
about  said  election  required  of  the  sheriff, 
.  .  .  and  the  officers  holding  said  election 
shall  make  out  and  deliver,  within  three 
days,  to  each  a  certificate  of  their  election; 
and  the  judges  and  clerks,  after  being 
sworn  as  provided  by  the  election  laws  of 
this  state,  shall  perform  similar  duties  of 
judges  and  clerks  in  state  and  county  elec- 
tions. And  after  the  votes  are  counted  and 
the  results  ascertained,  the  officers  holding 
said  election  shall  file  poll  lists  and  other 
papers  showing  the  results  of  said  election, 
properly  certified,  with  the  recorder,  who 
shall  preserve  them." 

Claim  was  made  in  Weil  v.  Newbern, 
L.R.A.19nB. 


supra,  that  this  section  conferred  upon  the 
sheriff  of  Dyer  county  the  power  to  con- 
duct all  corporate  elections;  but  it  was 
held  (126  Tenn.  250,  L.R.A.1915A,  1009, 
148  S.  W.  680,  Ann.  Cas.  1913E,  25)  tliat 
while  the  section  does  purport  to  confer 
such  power,  it  does  so  "only  in  a  special 
and  limited  way;  that  is,  for  the  purpose 
of  electing  a  'mayor,  alderman,  recorder, 
and  marshal.'"  It  would  seem  that  the 
result  of  this  is  to  place  all  elections  in 
which  the  town  of  Newbern  is  alone  inter- 
ested under  the  control  of  the  sheriff,  ex- 
cept such  as  call  for  an  expression  of  the 
town  electors  upon  questions  involving  their 
own  indebtedness  and  ultimate  taxation, 
like  the  issue  of  municipal  bonds,  to  defray 
the  cost  of  purely  local  improvements. 

It  is  insisted  both  that  this  construction, 
and  that  the  conclusion  drawn  from  it  that 
the  bonds  are  void  in  the  hands  of  bona 
fide  purchasers,  are  binding  upon  the  f'ed- 
eral  courts.  It  is  to  be  observed  that  the 
infirmity  thus  claimed  to  inhere  in  the 
bonds  as  a  result  of  such  a  construction  of 
the  statute  does  not  show  that  the  electors 
did  not  in  truth  vote,  and  favorably,  upon 
the  question  of  issuing  the  bonds;  nor  does 
it  show  itkat  the  election  in  fact  held  was 
not  officially  supervised  and  reported  under 
apparent  color  of  law;  indeed,  the  conten- 
tion is  reducible  to  a  claim  of  mistake  made 
in  officials,  that  is,  in  having  the  sheriff  in- 
stead of  the  commissioners  of  election,  to 
supervise  the  election  and  report  its  result. 
We  say  the  claim  is  simply  one  of  mistake, 
because  there  is  not  a  suggestion  of  fraud 
or  ev&k  unfairness  in  so  obtaining  the  ex- 
pression, and  the  "order,"  of  the  voters  re- 
specting the  issue  and  use  of  the  bonds. 
Tenn.  Acts  1907,  p.  343,  §  3. 

How  far  then  are  the  Federal  courts 
bound  by  the  decision  in  Weil  v.  Newbern? 
It  is  observable  that  the  decision  in  that 
case  was  not  rendered  until  after  the  pres- 
ently contested  bonds  with  their  coupons 
had  passed  into  the  hands  of  bona  fide 
holders  for  value,  without  notice  of  the  de* 
feat  in  the  election  now  asserted;  and  this 
oourt  has  held  with  reference  to  an  analo- 
gous situation,  that  "the  courts  of  the  Unit- 
ed States  exercise  an  independent  judg- 
ment." Rondot  V.  Rogers  Twp.  39  C.  C.  A. 
462,  470,  99  Fed.  202,  210,  211.  This  was 
an  apparent  recognition  of  one  of  the  set- 
tled exceptions  to  the  general  rule  that  the 
Federal  courts  accept  the  interpretation  of 
a  state  statute  by  the  highest  court  of  the 
state  as  settling  the  validity  and  meaning 
of  the  statute.  It  is  manifest  that  the  ex- 
ception in  that  instance  proceeded  upon  the 
principle  that  where  a  contract  has  been 
entered  into  in  virtue  of  a  state  statute, 
a  Federal  court  obtaining  jurisdiction  of  a 
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question  concerning  the  validity,  effect,  or 
obligation  of  the  contract,  will  exercise  an 
independent  judgment,  although  "leaning  to 
an  agreement  with  the  state  court,"  where 
it  appears  that  the  decision  of  the  state 
<>ourt  was  rendered  after  the  rights  in- 
volved in  the  controversv  ori^rinatcd.  Lou- 
isville  Trust  Co.  v.  Cincinnati,  22  C.  C.  A. 
334,  47  U.  S.  App.  36,  76  Fed.  21)6,  301  (C. 
C.  A.  6th  C).  The  present  case  need  not, 
how^ever,  be  rested  alone  upon  those  deci- 
sions or  the  class  they  represent,  for  a 
question  of  general  commercial  law  arises 
here  which  of  itself  calls  for  the  independ- 
ent judgment  of  the  Federal  courts.  It  is, 
of  course,  thoroughly  settled  and  under- 
titood  that  upon  questions  of  general  law 
the  decisions  of  the  state  courts  are  not 
controlling.  Swift  v.  Tyson,  16  Pet.  1,  17, 
10  L.  ed.  865,  871;  Baltimore  &  0.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  370,  37  L.  ed.  772, 
773,  et  seq.,  13  Sup.  Ct.  Rep.  914;  Burgess 
V.  Seligman,  107  U.  S.  20,  33,  34,  27  L. 
ed.  359,  365,  2  Sup.  Ct.  Rep.  10.  As  Mr. 
Justice  Harlan  said  in  Presidio  County  v. 
Noel-Young  Bond  &  Stock  Co.  212  U.  S. 
58  at  page  73,  53  L.  ed.  402,  408,  29  Sup. 
Ct.  Rep.  242:  "In  respect  of  the  doctrines 
of  commercial  law  and  general  jurispru- 
dence the  courts  of  the  United  States  will 
exercise  their  own  independent  judgment, 
and  in  respect  to  such  doctrines  will  not 
be  controlled  by  decisions  based  upon  local 
statutes  or  local  usage,  although,  if  the 
question  is  balanced  with  doubt,  the  courts 
of  the  United  States,  for  the  sake  of  har- 
mony, *will  lean  to  an  agreement  of  views 
with  the  state  courts.*" 

It  might  therefore  be  conceded  for  pres- 
ent purposes  that  the  Federal  courts  must, 
regardless  of  their  own  opinions,  yield  to 
the  ruling  of  the  learned  supreme  court  of 
Tennessee  in  Weil  v.  Newbem  that  the  com- 
missioners of  election,  and  not  the  sheriff 
of  the  county,  were  the  proper  officials  to 
conduct  and  report  upon  the  election  in 
question;  but  this  concession  would  not  re- 
quire us  to  adopt  the  conclusion  drawn 
from  the  ruling  that  the  bonds  are  void  in 
the  hands  of  bona  fide  holders.  Such  a 
question  as  this  was  directly  involved  and 
decided  in  Pana  v.  Bowler,  107  U.  S.  529, 
27  L.  ed.  424,  2  Sup.  Ct.  Rep.  704.  It  was 
there  claimed  that  the  township  bonds  in 
dispute  had  been  sanctioned  at  an  election 
conducted  by  a  moderator  chosen  by  the 
electors  present,  when  It  should  have  been 
presided  over  and  the  returns  made  by  the 
supervisor,  assessor,  and  collector  of  the 
township   (107  U.  S.  539);   and  it  appears 


that  the  supreme  court  of  Illinois  had  held    steps  are  in  fact  taken  by  the  appropriate 


that  this  defect  in  the  proceeding  rendered 
the  bonds  absolutely  void.  In  the  course  of 
the  opinion  in  the  Pana  Case  it  was  ^aid 
L.R.A.1917B.  65 


(107  U.  S.  540)  :  "It  is  insisted  that  this 
court  is  bound  to  follow  this  decision  of  the 
supreme  court  of  Illinois  and  hold  the 
bonds  in  question  void.  We  do  not  so 
understand  our  duty.  Where  the  construc- 
tion of  a  state  Constitution  or  law  has  be- 
come settled  by  the  decision  of  the  state 
courts,  the  courts  of  the  United  States  will, 
as  a  general  rule,  accept  it  as  evidence  of 
what  the  local  law  is.  Thus,  we  may  be  re- 
quired to  yield  against  our  own  judgment 
to  the  proposition  that,  under  the  charter  of 
the  railway  company,  the  election  in  this 
case,  which  was  held  under  the  supervision 
of  a  moderator  chosen  by  the  electors  pres- 
ent was  irregular  and  therefore  void.  But 
we  are  not  bound  to  accept  the  inference 
drawn  by  the  supreme  court  of  Illinois,  that 
in  consequence  of  such  irregularity  in  the 
election  the  bonds  issued  in  pursuance  of  it 
by  the  officers  of  the  township,  which  recite 
on  their  face  that  the  election  was  held  in 
accordance  with  the  statute,  are  void  in 
the  hands  of  bona  fide  holders.  This  latter 
proposition  is  one  which  falls  among  the 
general  principles  and  doctrines  of  com- 
mercial jurisprudence,  upon  which  it  is  our 
duty  to  form  an  independent  judgment,  and 
in  respect  of  which  we  are  under  no  obli- 
gation to  follow  implicitly  the  conclusions 
of  any  other  court,  however  learned  or  able 
it  may  be." 

See  also  Marshall  County  v.  Schenck,  5 
Wall.  772,  774,  784,  18  L.  ed.  556,  569; 
Oregon  v.  Jennings,  119  U.  S.  74,  94,  30 
L.  ed.  323,  330,  7  Sup.  Ct.  Rep.  124. 

It  results  that  the  Federal  courts  must 
exercise  an  independent  judgment  upon  the 
question  whether  the  town  of  Newbern  is 
estopped  to  deny,  as  against  the  plaintiff, 
that  these  bonds  were  issued  conformably, 
in  all  respects,  with  the  recitals  therein 
contained.  It  is  admitted,  and  is  to  be 
borne  in  mind,  that  the  town  of  Newbern 
was  clothed  with  power  to  issue  just  such 
bonds  as  these  upon  the  approval  of  a 
majority  of  its  electors;  that  the  town, 
through  steps  in  fact  taken  by  its  board 
of  mayor  and  aldermen  and  its  electors, 
sought  to  exercise  the  power  and  to  issue 
the  bonds;  and  that  the  plaintiff  is  an  inno- 
cent holder  of  the  securities  sued  on,  for 
value  and  without  actual  notice  of  any  de- 
fect in  the  proceedings  in  virtue  of  which 
the  bonds  were  put  into  circulation.  We 
are  therefore  not  concerned  with  a  question 
that  might  arise  in  a  case  sudi  as  has  in 
substance  been  suggested  for  illustrative 
purposes,  where,  either  in  the  presence  or 
in  the  absence  of  power  to  issue  bonds,  no 


municipal  agencies  to  exercise  such  a  power, 
the  executive  officers  fraudulently,  though 
formally,  execute  bonds  and  dispose  of  them 
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in  the  name  and  under  ihe  pretended  promise 
and  recitals  of  the  municipality.  In  the 
present  case  it  is  admitted,  as  we  have  seen, 
that  estoppel  could  not  be  escaped  if  the 
bonds  had  been  signed  by  the  mayor  and 
aldermen  of  Newbern;  this  admission  was 
rightly  made.  Presidio  County  v.  Noel- 
Young  Bond  &  Stock  Co.  supra,  212  U.  S. 
at  pages  C4,  65,  67,  53  L.  ed.  404-406,  29  Sup. 
Ct.  Rep.  237.  The  efforts  made  here  to 
avoid  estoppel  are  bottomed  upon  the  fact 
that  the  authority  of  the  mayor  and  clerk 
to  execute  the  bonds  does  not  appear  in  the 
statutes,  but  only  in  the  ordinances,  and 
consequently,  that  intending  purchasers 
were  bound  at  their  peril  to  examine  these 
ordinances.  This  does  not  question  the 
genuineness  of  the  signature  of  either  of 
these  officials;  nor  does  it  question  the 
genuineness  of  the  corporate  seal  which  ap- 
pears on  the  face  of  the  bonds;  indeed,  it 
is  not  claimed  that  the  bonds  were  not  in 
truth  signed  and  sealed  by  these  officials; 
and,  further,  the  record  contains  an  admis- 
sion ''that  the  lithograph  signatures  on  the 
coupons  are  lithographic  facsimiles  of  the 
signatures"  of  the  mayor  and  clerk.  The 
natural  inference  arising  from  the  presence 
of  tliese  virtually  admitted  official  signa- 
tures and  seal  is  that  the  officers  acted  with 
due  authority;  this  is  moreover  the  prima 
facie  eff'ect  in  an  evidential  sense;  and  in 
such  cases  tlie  uniform  course  of  decision  in 
the  Supreme  Court  of  the  United  States 
has  been  to  treat  the  signatures  of  the  ex- 
ecutive officers  and  the  seal  of  a  municipal 
corporation  as  importing  authority  so  to 
execute  the  bonds,  and  this,  too,  where  the 
authority  of  the  signatory  officers  has  not 
appeared  in  the  statutes.  Thus  in  Van 
Hostrup  V.  Madison,  1  Wall.  291,  297,  17 
L.  ed.  638,  539,  Mr.  Justice  Nelson  said: 
"Another  objection  taken  is  that  the  pro- 
viso requiring  a  petition  of  two  thirds  of 
the  citizens  who  were  freeholders  of  the 
city  was  not  complied  with.  As  we  have 
seen,  the  bonds  signed  by  the  mayor  and 
clerk  of  the  citv  recite  on  the  face  of  them 
that  they  were  issued  by  virtue  of  an  ordi- 
nance of  the  common  council  of  the  city, 
passed  September  2,  1852.  This  concludes 
the  city  as  to  any  irregularities  that  may 
have  existed  in  carrying  into  execution  the 
power  granted  to  subscribe  the  stock  and 
issue  the  bonds,  as  has  been  repeatedly 
held  by  this  court." 

In  Hackett  v.  Ottawa,  99  U.  S.  86,  95,  25 
L.  ed.  363,  365,  it  appears  that  the  bonds  in 
question  contained  recitals  of  their  issue 
in  virtue  of  the  charter  and  certain  speci- 
fied ordinances  of  the  city,  but  that  the 
bonds  had  been  executed  by  the  mayor  and 
the  cl"rk  and  authenticated  by  the  corporate 
seal;  and  in  the  course  of  the  opinion  Mr. 
L.R.A.1917B. 


Justice  Harlan  said:  ''Such  a  representa- 
tion by  the  constituted  authorities  of  the 
city,  under  its  corporate  seal,  would  natural- 
ly avert  suspicion  of  bad  faith  iipon  their 
part,  and  induce  the  purchaser  to  omit  an 
examination  of  the  ordinances  themselves. 
It  was,  substantially,  a  declaration  by  the 
city,  with  the  consent  of  a  majority  of  its 
legal  voters,  that  purchasers  need  not  ex- 
amine, the  ordinances,  since  their  title  in- 
dicated a  loan  for  municipal  purposes.  The 
city  is  therefore  estopped,  by  its  own  rep- 
resentations, to  say,  as  against  a  bona  lide 
holder  of  the  bonds,  that  they  were  not  is- 
sued or  used  for  municipal  or  corporate  pur- 
poses. It  cannot  now  be  heard,  as  aguini>t 
him,  to  dispute  their  validity.  .  .  .It 
would  be  the  grossest  injustice,  and  in  con- 
flict with  all  the  past  utterances  of  this 
court,  to  permit  the  city,  having  power 
under  some  circumstances  to  issue  negotia- 
ble securities,  to  escape  liability  upon  the 
ground  of  the  falsity  of  its  own  representa- 
tions, made  through  official  agents  and  under 
its  corporate  seal,  as  to  the  purposes  with 
which  these  bonds  were  issued.'* 

The  ruling  in  that  decision  was  followed, 
in  respect  of  bonds  similarly  signed  in 
Evansville  v.  Dennett,  161  U.  S.  434,  435, 
444,  40  L.  ed.  760,  761,  764,  16  Sup.  Ct.  Rep. 
613,  and  this  is  likewise  true  of  the  ruling 
made  in  Waite  v.  Santa  Cruz,  184  U.  S.  302, 
304,  315  to  319,  46  L.  ed.  552,  559,  583,  564, 
22  Sup.  Ct.  Rep.  327.  See  also  Meyer  v. 
Muscatine,  1  Wall.  384,  388,  17  L.  ed.  564; 
Lexington  v.  Butler,  14  Wall.  282,  295,  20 
L.  ed.  809,  812;  Grand  Chute  v.  Winegar,  15 
Wall.  366,  358,  373,  21  L.  ed.  170,  174; 
Johnson  County  v.  Thayer,  94  U.  S.  631,  632, 
642,  24  L.  ed.  133,  135,  et  seq. 

Furthermore,  Fairfield  v.  Royal  Indepen- 
dent School  IMst,  64  C.  C.  A.  342,  116  Fed. 
838  (C.  C.  A.  8th  C.  ),  reviews  and  reverses 
the  decision  below,  which  is  reported  in 
(C.  C.)  11  Fed.  453,  455,  and  where  it  ap- 
pears that  the  president  and  secretary  of 
tJie  board  of  directors  of  the  school  district 
were  authorized  by  resolution  of  the  board 
to  issue  and  deliver  the  bonds  in  dispute, 
and  we  do  not  discover  that  such  authority 
otherwise  existed.  Judge  Sanborn,  in  an- 
nouncing the  opinion  of  the  circuit  court 
of  appeals,  stated  the  question  thus  (64  C. 
C.  A.  344,  116  Fed.  840)  :  **Is  a  bona  fide 
purchaser  of  municipal  bonds  which  recite 
that  they  were  issued  in  pursuance  of  a 
statute  authorizing  the  municipality  to  issue 
them  for  a  lawful  purpose,  and  in  conform- 
ity with  an  ordinance  or  a  resolution  of  a 
specified  date,  which  discloses  the  fact  that 
they  were  issued  for  an  unlawful  purpose, 
charged  with  notice  of  the  terms  and  con- 
tents of  the  ordinance  or  resolution?" 

After  stating  that  the  question  was  not 
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new,  vid  comuMinting  upon  decisionfi  there 
<!iied,  the  tearaed  judge  said  (54  C.  C.  A. 
347 ) :  "These  decisions  «nd  opinions  of  the 
Supreme  Coart  conclusively  answer  the  ques- 
tion presented  in  this  case,  and  render  any 
independeat  discussion  ol  it  unnecessary  and 
•useless.  They  demonstrate  the  fact  that,  ao 
far  at  least  as  the  Federal  courts  are  eon- 
<!erned,  it  is  now  the  settled  law  ol  this 
country  that  a  bona  fide  purchaser  of  mu- 
nicipal bonds  which  recite  that  they  were 
issued  in  pursuance  of  a  statute  which 
authorize  the  municipality  to  send  them 
forth  ler  a  lawl«l  purpose,  and  which,  also 
recite  that  thej  were  issued  in  conformity 
with  -SM  ordinance  or  resolution  whose  date 
or  title  is  specified  in  the  recital,  which,  if 
read,  would  disclose  the  fact  that  they  were 
issued  for  an  unlawful  purpose,  is  not 
charged  with  notice  of  the  terms  or  contents 
of  the  ordinance  or  resolution,  and  the  mu- 
nicipality cannot  avail  itself  of  the  facts 
tiiere  disclosed  to  defeat  its  bonds." 

It  must  he  said  that  these  decisions  do  not 
distinctly  discuss  the  question  whether  the 
presence  of  the  official  signatures  of  corpo- 
rate executive  officers,  accompanied  by  the 
corporate  seal,  puts  purchasers  on  inquiry 
AS  to  the  authority  of  those  officers;  but  if 
the  decisions  mean  what  they  say,  it  is  cer- 
tain tliat  an  intending  purchaser  of  the 
bonds  now  in  dispute  might  safely  have  re- 
lied upon  the  bonds  themselves  both  as  to 
the  verity  of  their  recitals  and  the  authority 
of  the  executing  officers.  To  be  specific,  the 
intending  purchaser  was  not  required  to 
look  into  the  ordinance  which  is  referred  to 
in  the  recitals  oi  the  bonds  in  order  to  gain 
protection  under  a  good  faith  purchase, 
without  actual  notice  of  the  infirmity 
claimed  in  respect  ol  the  election.  This,  it 
may  be  remarked,  would  undoubtedly  be 
true  ae  to  purchases  of  bonds  of  a 
private  corporation,  bearing  the  guar- 
anty of  a  railway  company  whose 
president  and  secretary,  under  its  seal, 
had  executed  the  guaranty  (Louisville, 
N.  A.  &  C.  R.  Co.  V.  Louisville  Trust  Co.  174 
XT.  S.  6S2,  574,  675,  43  L.  ed.  1081,  1091, 
1002,  19  Sup.  Ct.  Rep.  817) ;  though  it  is  to 
be  noted  that  while  considering  the  rule 
applicable  to  private  corporations  and  the 
decision  in  Royal  British  Bank  v.  Turquand 
(1856)  6  El.  A  Bl.  327,  110  Eng.  Reprint, 
886, 25  L.  J.  Q.  B.  N.  S.  317,  Mr.  Justice  Gray 
said:  "And  the  justices  of  this  court,  while 
differing  among  themselves  in  the  appli- 
cation of  the  principle  to  municipal  bonds, 
have  always  treated  Royal  British  Bank  v. 
Turquand  as  well  decided  upon  its  facts*' — 
citing  among  others  the  familiar  case  of 
Knox  County  v.  Aspinwall,  21  How.  539, 
645,  16  L.  ed.  208,  210. 

It  is  true  that  this  would  indicate  that 
I..R.A.1917B. 


the  kfijrned  justices  had  not  ah^ays  been  in 
hamony  as  respects  the  application  of  the 
principle  to  municipal  bonds;  yet  we  do  not 
find  anything  to  modify  the  Supreme  Court 
decisions  before  cited  in  that  behalf. 

We  are  not  unmindful  of  what  was  said  by 
this  court  in  Rondot  v.  Rogers  Twp<  supra^ 
39  C.  C.  A.  462,  99  Fed.  212,  to  the  effect 
that  a  purchaser  accepting  a  township  bond 
signed  by  the  supervisor  and  treasurer  of 
the  township  "ran  the  risk  of  the  actual 
existence"  of  authority  in  such  officers  to 
execute  the  bonds;  but.  it  does  not  seem  to 
have  been  claimed  by  the  defendant  in  that 
case  that  an  intending  purchaser  was  re- 
quired to  examine  any  of  the  proceedings  of 
the  board  for  the  purpose  of  ascertaining 
the  existence  or  not  of  authority  in  the 
signing  officers;  on  the  contrary,  evidence 
was  offered  on  the  question  of  whether  a 
resolution  vesting  such  authority  was  ever 
adopted.  The  precise  question  then  with 
which  we  are  now  concerned  does  not  seem 
to  have  arisen  in  that  case;  indeed,  in  view 
of  the  decisions  of  the  Supreme  Court  above 
cited,  we  cannot  think  that  it  was  intended 
in  the  Rondot  Case  to  decide  that  if  a  reso- 
lution  vesting  authority  had  existed,  it  was 
necessary  that  it  should  have  been  ex* 
amlned  prior  to  the  purdiase  of  a  bond.  It 
cannot  be  forgotten  that  one  of  the  pe- 
culiar features  of  the  instant  case  is  that 
the  defendant  in  effect  admits  the  existence 
of  authority  in  the  mayor  and  clerk  to 
exebute  the  bonds,  since  it  insists  that  if  a 
purchaser  had  examined  the  ordinance  he 
would  have  discovered  this  authoritv,  as 
well  as  the  fact  that  the  vote  was  super- 
vised by  an  officer  subsequentl}'  held  to 
have  been  without  authority.  Surely  the 
Federal  rule  of  decision  pointed  out  shows 
that  such  a  defense  as  this  is  not  sufficient 
to  discredit  the  present  bonds. 

It  is  claimed  that  the  bonds  are  invalid 
because  of  certain  changes  that  were  made 
m  their  form,  as  fixed  by  ordinance.  The 
form  so  fixed  made  the  bonds  payable  in 
New  York  city,  and  before  the  bonds  were 
executed  the  place  of  payment  was  made 
definite  by  the  insertion  of  the  name  of  the 
Hanover  National  Bank  of  that  city.  The 
other  alteration  complained  of  is  an  ad- 
dition that  was  made  at  the  end  of  the  re- 
citals before  execution  of  the  bonds,  to  the 
effect  that  the  total  debt  of  the  town  includ- 
ing the  bonds  in  question  did  not  exceed 
any  limit  of  indebtedness  prescribed  by  the 
laws  of  the  state,  and  that  provision  for  the 
levy  of  an  annual  tax  sufficient  to  pay  the 
principal  and  interest  upon  the  bonds  aa 
they  fall  due  had  been  made  and  would  be 
duly  levied  upon  all  the  taxable  property  in 
the  town.  We  are  not  impressed  with  the 
contention  that  these  changes   amount  to 
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material  alterations;  neither  could  affect 
the  identity  of  the  contract  or  otherwise 
operate  to  the  prejudice  of  the  town.  The 
Tirst  operated  to  the  benefit  and  convenience 
of  the  maker  of  the  bonds;  and  the  other  in 
no  way  changed  the  nature  or  the  amount  of 
the  maker's  obligation,  and,  moreover,  the 
bond  in  its  original  form  otherwise  distinct- 
ly pledges  "the  full  faith,  credit,  and  reve- 
nues" of  the  town.  These  matters  seem  to 
us  too  plain  to  require  citation  of  decisions, 
though  we  call  attention  to  the  following: 
As  to  the  first  insertion,  Major  v.  Hansen, 
2  Biss.  195,  Fed.  Cas.  No.  8,982  by  Judge 
Drummond;  Shuler  v.  Gillette,  12  Hun,  278, 
281;  as  to  the  second.  Com.  v.  Emigrant 
Industrial  Sav.  Bank,  08  Mass.  16,  17,  93 
Am.  Dec.  126;  Crawford  v.  Dexter,  5  Sawy. 
201,  204,  Fed.  Cas.  No.  3,368. 

It  is  contended  that  the  board  of  mayor 
and  aldermen  never  authorized  the  mayor 
and  clerk,  or  any  one  else,  to  deliver  the 
bonds.  It  is  fairly  to  be  deduced  from  the 
evidence  concerning  the  disposition  made  of 
the  entire  issue  of  bonds  ($50,000),  that 
they  were  sold  and  delivered  through 
proper  representatives  of  the  town  to  Hays 
&  Sons  of  Cleveland,  Ohio;  that  Hays  & 
8ons  paid  for  eleven  of  the  street,  light,  and 
water  bonds,  and  returned  to  the  town  the 
remaining  fourteen  bonds  of  that  issue, 
which  were  then  sold  to  others,  but  that  the 
school  bonds  were  neither  paid  for  nor  re- 
turned. It  is  plain  enough  that  the  repre- 
sentatives of  the  town  dealt  with  Hays  & 
Sons  on  the  theory  that  they  were  solvent; 
this  was  the  mistake  and  the  misfortune 
alike.  So  far  as  the  record  discloses,  there 
i»  no  suggestion  of  fraud  in  the  transactions 
save  only  through  charges  made  against 
Hays  &  Sons  after  discovery  of  the  fact  of 
their  insolvency.  The  decisive  point,  how- 
ever, is  that  the  validity  of  the  plaintiff's 
title  to  the  securities  here  involved  does  not 
depend  upon  the  transactions  with  Hays  &, 
Sons.  We  think  the  finding  made  by  Judge 
McCall,  to  the  effect  that  the  plaintiff  be- 
came the  owner  of  the  coupons  in  suit  for 
value  and  in  due  course,  is  sustained  by  the 
evidence;  every  coupon  sued  on  passed 
'  from  the  hands  of  Hays  &  Sons  to  bona  fide 
holders,  before  maturity  and  for  value,  in 
transactions  conducted  in  due  course  and 
without  notice  on  the  part  of  such  holders 
of  any  of  the  defects  now  claimed  and  re- 
lied on  respecting  the  issue  and  sale  of  the 
bonds.  This  alone  brings  the  case  well 
within  the  rule  laid  down  in  Cromwell  v. 
Sac  County,  96  U.  S.  51,  52,  57,  59,  24  L. 
ed.  681,  686,  687,  and  it  is  to  be  ob- 
served that  the  bonds  there  in  controversy 
IV ere  issued  for  the  erection  of  a  courthouse 
and  were  delivered  to  the  contractor,  but 
that  ''a  courthouse  was  never  constructed  by 
JL.R.A.1917B. 


the  contractor  or  any  other  person  pursuant 
to  the  contract."  Further,  the  uniform  Ne- 
gotiable Instruments  Act  existed  as  a  law 
of  Tennessee  when  these  bonds  were  author- 
ized and  issued  (Tenn.  Acts  1899,  p.  140), 
and  §  16,  p.  144,  provides  that  where  a  ne- 
gotiable instrument  **{%  in  the  hands  of  a 
holder  in  due  course,  a  valid  delivery  there- 
of by  all  parties  prior  to  him,  so  as  to  make 
them  liable  to  him,  is  conclusively  pre- 
sumed." Buzzell  V.  Tobin,  201  Mass.  1,  2, 
86  N.  E.  923;  Massachusetts  Nat.  Bank  v. 
Snow,  187  Mass.  159,  163,  164,  72  N.  E. 
959;  Madden  v.  Gaston,  137  App.  Div.  294, 
296,  121  N.  Y.  Supp.  961;  1  Dan.  Neg.  Inst. 
6th  ed.  §  838. 

We  do  not  understand,  in  view  of  the 
motions  made  respectively  by  plaintiff  and 
defendants  for  a  directed  verdict,  that  the 
action  of  the  trial  judge  in  treating  the 
case  as  withdrawn  from  the  jury  and  sub- 
mitted to  the  court  on  both  the  facts  and 
law  is  questioned;  but  if  any  of  the  assign- 
ments of  error  were  so  intended,  they  have 
not  been  argued  and  so  must  be  regarded  as 
waived. 

Upon  all  these  considerations,  and  with 
great  deference  to  the  learned  Supreme 
Court  of  Tennessee,  we  hold  that  the  defend- 
ant is  estopped  to  deny  the  recitals  con- 
tained in  the  bonds  from  which  the  cou- 
pons in  issue  were  detached.  An  order  will 
therefore  be  entered  affirming  the  judgment, 
with  costs. 

Petition  for  writ  of  certiorari  denied  by 
the  Supreme  Court  of  the  United  States, 
October  23,  1916,  242  U.  S.  684,  61  L.  ed.  — , 
37  Sup.  Ct.  Rep.  18. 
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MABEL  WINTER  PERKINS 

V. 

GEORGE  EDWARD  PERKINS. 
(—  Mass.  — ,  113  N.  E.  841.) 

Domlcil  —  off  deserted  wife. 

1.  The  domicil  of  an  Innocent  wife  does 
not  follow  her  husband,  who  deserts  her  and 
removes  to  another  state. 

For  other  cases,  see  Domicil,  in  Dig,  1-52 

AT.  8, 

Divorce  —  jurisdiction  —  matrimonial 
domicil. 

2.  The  marriage  status  for  jurisdictional 
purposes  in  divorce  proceedings  remains  in 
the  state  of  its  origin,  where  the  husband 

Note.  —  As  to  extraterritorial  effect  of 
decree  of  divorce  rendered  upon  constructive 
service,  see  annotation  following  this  case^ 
post,  1032. 
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deserts    a    wife    innocent    of    matrimonial 
wrong  in  that  state  and  goes  into  another 
state,  where  he  establishes  a  domicil. 
For  other  cascSy  ace  Divorce  and  Separation, 
II,  in  Dig.  i-,5kJ  N.  8. 

Jnd^nent  —  full  faith  and  credit  —  ab- 
sence of  Jurisdiction. 

3.  A  decree  of  divorce  entered  by  the 
courts  of  a  state  other  than  that  of  the 
matrimonial  domicil,  in  which  plaintiff  had 
established  a  domicil  for  himself  without 
notice  to  the  defendant,  is  not  witliin  the 
operation  of  the  full  faith  and  credit  clause 
of  the  Federal  Constitution. 

For  other  cases  see.  Judgment,  IV,  h,  2,  in 
Dig.  1-52  N.  8. 

I>ivorce  —  foreign  —  comity. 

4.  The  courts  of  the  matrimonial  domicil, 
which  is  retained  bv  a  wife  innocent  of 
matrimonial  wrong,  who  was  deserted  by 
her  husband,  will  not  rec(^nize  on  the 
ground  of  comity  a  divorce  secured  by  him 
in  another  state  without  notice  to  her. 

For  other  cases  see.  Judgment,  IV.  6,  2,  in 
Dig,  1-52  y,  8. 

Same  ^  statutory  requirement. 

5.  A  statute  asserting  jurisdiction  to  ad- 
judicate upon  the  marriage  status  of  those 
domiciled  within  the  state  for  a  specified 
time,  even  as  to  causes  occurring  outside 
its  limits  and  against  absent  defendants,  un- 
less it  appears  that  libellant  came  into  the 
state  for  the  purpose  of  securing  a  divorce, 
does  not  imply,  as  matter  of  comity,  due 
recognition  of  a  foreign  decree  against  an 
innocent  wife,  which,  without  opportunity 
for  her  to  be  heard,  destroyed  her  marriage 
status,  although  she  continued  to  reside  in 
the  state  which  is  the  only  matrimonial 
domicil  of  both  parties. 

For  other  cases  see,  Judgment,  IV,  h^  2,  in 
Dig.  1-52  N.  8. 

(October  17,  1916.) 

EXCEPTIONS  by  libellee  to  rulings  of  the 
Superior  Court  for  Middlesex  County 
made  during  the  trial  of  a  libel  filed  for  a 
divorce  for  desertion.     Overruled. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Elbridge  R.  Anderson,  for  libel- 
lee: 

A  divorce  proceeding  is  an  action  In  rem. 

Clark  y.  Gark,  191  Mass.  128^  77  N.  E. 
702;  Pennoyer  v.  Neff,  95  U.  S.  735,  24  L. 
ed.  573;  Atherton  v.  Atherton,  181  U.  S. 
160,  45  L.  ed.  797,  21  Sup.  Ct.  Rep.  544. 

The  domicil  of  the  wife  follows  that  of 
the  husband,  and  his  removal  to  the  state 
of  Georgia  was  a  removal  of  the  llbellapt  to 
that  state,  and  she  was  within  its  jurisdic- 
tion at  the  time  of  the  institution  of  his 
proceedings  in  that  court  to  obtain  the  di- 
vorce and  at  the  time  of  the  granting  of 
the  decree. 

Clark  V.  Clark,  191  Mass.  128,  77  N.  E. 
702;  Hood  v.  Hood,  11  Allen,  196,  87  Am. 
Dec.  709;  Burtis  v.  Burtis,  161  Mass.  508, 
L.R.A.1917B. 


37  N.  E.  740;  Greene  v.  Greene,  11  Pick. 
409;  Loker  v.  Gerald,  167  M^ws.  43,  Itt 
L.R.A.  497,  34  Am.  St.  Rep.  252,  31  N.  E. 
709. 

The  living  apart,  even  with  that  intention, 
for  less  than  three  years,  does  not  make  a 
cause  for  divorce.  So  the  fact  whether  libel- 
lee left  intending  not  to  return,  or  whether 
there  was  any  reason  on  account  of  his  act 
in  leaving  which  made  it  obligatory  upon 
libellant  to  live  separate  and  apart  from 
him,  does  not  give  her  a  domicil  of  her  own 
in  this  commonwealth,  he  having  removed 
to  Georgia. 

Hood  V.  Hood,  11  Allen,  196,  87  Am.  Dee. 
709;  Kendrick  v.  Kendrick,  188  Mass.  560, 
74  N.  E.  598;  Harteau  v.  Harteau,  14  Pick. 
181,  25  Am.  Dec.  372. 

There  was  no  delictum  or  cause  of  di- 
vorce as  against  libellee  until  after  he  was 
divorced  from  the  libellant  by  the  Georgia 
decree,  and  there  was  existing  between  them 
no  marriage  relation  at  the  time  of  her  at- 
tempted proceeding  for  a  divorce  in  this 
commonwealth. 

Clark  V.  Clark,  191  Mass.  128,  77  N.  E. 
702;  Franklin  t.  Franklin,  154  Mass.  616, 
13  L.R.A.  843,  26  Am.  St.  Rep.  26^,  28  N. 
E.  681. 

Where  one  has  complied  with  all  the  law^s 
in  the  state  where  his  proceeding  is  brought, 
and  has  given  the  notice  required  by  the 
court  and  exercised  the  best  care  that  he 
can  in  the  giving  of  the  notice,  such  divorce 
decree  is  binding. 

Joyner  v.  Joyncr,  131  Ga.  217,  18  L.R.A. 
(N.S.)  647,  127  Am.  St.  Rep.  220,  62  R.  E. 
182;  Ix^er  v.  Gerald,  167  Mass.  43,  16 
L.R.A.  497,  34  Aul  St.  Rep.  252,  31  N.  E. 
709;  Burlen  v.  Shannon,  115  Mass.  438. 

Messrs.  Fletcher  Ranney  and  D.  P. 
Ranney,  for  libellant: 

The  policy  of  Massachusetts  as  to  di- 
vorces granted  in  other  states  is  fixed  by 
statute. 

Atherton  v.  Atherton,  181  U.  S.  155,  167, 
46'  L.  ed.  794,  801,  21  Sup.  Ct.  Rep.  644; 
Haddock  v.  Haddock,  201  U.  S.  562,  688,  50 
L.  ed.  867,  877,  26  Sup.  Ct.  Rep.  525,  6  Ann. 
Cas.  1. 

Where  the  husband  abandons  or  deserts 
the  wife,  .leaves  the  matrimonial  domicil, 
and  goes  to  some  other  state,  the  wife  ac- 
quires a  separate  domicil. 

Haddock  v.  Haddock,  201  U.  S.  562,  666, 
570,  571,  50  L.  ed.  867,  868,  870,  26  Sup.  Ct. 
Rep.  525,  5  Ann.  Cas.  1:  Barber  v.  Barber, 
21  How.  582,  595,  16  L.  ed.  226,  230; 
Cheever  v.  Wilson,  9  Wall.  108,  123,  19  L. 
ed.  604,  608. 

The  desertion  of  the  libellant  by  the  libel- 
lee and  his  leaving  this  commonwealth  con- 
stitute a  delictum  entitling  the  libellant  to 
obtain  a  separate  domicil  in  Massachusetts; 
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and  therefore  the  state  of  Georgia  never  ob- 
tained jurisdiction  over  her. 

Cummington  v.  Belchertown,  149  Mass. 
223,  4  L.R.A.  131,  21  N.  E.  435;  Kendrick  v. 
Kendrick,  188  Mass.  550,  74  N.  E.  598; 
'Clark  V.  Clark,  191  Mass.  128,  77  N.  E. 
702;  Haddock  v.  Haddock,  201  U.  S.  562, 
572,  50  L.  ed.  867,  870,  26  Sup.  Ct.  Rep. 
525,  5  Ann.  Cas.  1. 

RuggR.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  libel  filed  in  November,  1915, 
praying  for  divorce  on  the  ground  of  deser- 
tion continued  for  three  consecutive  next 
preceding  years.  The  Ubellee  set  up  in  an- 
swer a  decree  for  divorce  obtained  by  him 
in  Georgia  on  October  6,  1914.  The  perti- 
nent facts  as  found  by  the  judge  are  that  the 
libellant  and  libellee  were  married  and  lived 
in  this  commonwealth  as  their  domicil  until 
the  summer  of  1912,  when  he  deserted  the 
libellant  without  letting  her  know  his  place 
of  abode,  and  she  remained  in  ignorance  on 
that  point  until  his  return  to  this  state 
late  in  1914.  He  left  this  commonwealth  in 
good  faith,  and  not  for  the  purpose  of  ob- 
taining a  divorce,  and  became  a  citizen  of 
Georgia.  In  that  state,  in  conformity  with 
its  laws,  he  obtained  a  divorce  on  the  ground 
of  cruel  and  abusive  treatm^it  alleged  to 
have  been  committed  by  the  libellant.  Al- 
though he  complied  with  the  Georgia  laws 
in  giving  notice  to  his  wife,  she  never  re- 
ceived notice  of  the  proceedings.  He  re- 
turned from  Georgia  to  Massachusetts  in 
October,  1914,  and  it  may  be  assumed  that 
personal  service  of  the  present  libel  was 
made  upon  him  here.  The  judge  found 
that  the  charge  of  desertion  was  proved, 
and  ruled  that  the  libellant  was  entitled  to 
a  divorce.  The  question  presented  is  wheth- 
er the  Georgia  divorce  is  a  bar  to  the  pres- 
ent libel. 

The  case  is  not  within  the  terms  of  Rev. 
Laws,  chap.  152,  §  35.  i  The  jurisdiction 
of  any  foreign  court  over  the  cause  and 
the  parties  is  open  to  investigation  and  de- 
cision by  the  court  of  the  forum.  Andrews 
V.  Andrews,  176  Mass.  92,  94,  57  N.  £.  333, 
fl.  c.  188  U.  S.  14,  47  L.  ed.  366,  23  Sup. 

1  "A  divorce  decreed  in  another  state  or 
country  according  to  the  laws  thereof  by  a 
court  having  jurisdiction  of  the  cause  and 
of  both  parties,  shall  be  valid  and  effectual 
in  this  commonwealth;  but  if  an  inhabitant 
of  this  commonwealth  goes  into  another 
state  or  country  to  -obtain  a  divorce  for  a 
cause  which  occurred  here  while  the  par- 
ties resided  here,  or  for  a  cause  which 
would  not  authorize  a  divorce  by  the  laws 
of  this  commonwealth,  a  divorce  so  obtained 
shall  be  of  no  force  or  effect  in  this  com- 
monwealth." 
L.RA.1917B. 


Ct.  Rep.  237.  The  Georgia  court  did  not 
have  "jurisdiction  of '  .  .  .  both  the  par- 
ties." The  wife  was  innocent  of  any  mari- 
tal wrong  in  1912,  when  the  husband 
deserted  her  without  justifiable  cause. 
Therefore  her  domicil  did  not  follow  that 
of  the  husband  when  he  went  to  Georgia, 
but  she  legally  was  enabled  to  retain  as  her 
own,  by  reason  of  her  continued  residence 
here,  the  matrimonial  domicil  in  this  com- 
monwealth. His  desertion  was  a  wrong 
against  her  marital  rights  and  enabled  her 
to  keep  the  old  domicil  regardless  of  the 
fiction  that  the  domicil  of  the  wife  common- 
ly follows  that  of  the  husband.  Shaw  v. 
Shaw,  98  Mass.  158;  Burtis  v.  Burtis,  161 
Mass.  508,  37  N.  E.  740;  Bradford  v.  Wor- 
cester, 184  Mass.  557,  69  N.  E.  310. 

It  has  been  held,  also,  that  the  Georgia 
court  did  not  have  jurisdiction  of  the  cause. 
The  marriage  status  was  not  *'within  the 
sweep  of  the  judicial  power  of  that  court." 
Where  the  parties  are  married  in  one  st^te 
and  there  establish  a  matrimonial  domicil,* 
a  domicil  which  is  retained  by  one  spouse, 
who  is  innocent  of  any  marital  wrong,  and 
which  is.  abandoned  by  the  other,  who  is 
guilty  of  marital  wrong,  then  the  courts  of 
the  state  of  the  matrimonial  domicil  have 
"jurisdiction  over  the  marriage  relation, 
and  the  proper  courts  of  that  state''  can 
"proceed  to  adjudicate  respecting  it  upon 
grounds  recognized  by  the  laws  of  that  state, 
although''  the  other  spouse  has  left  that 
jurisdiction,  and  can  "not  be  reached  by 
formal  process."  This  proposition  is  de- 
clared in  Tliompson  v.  Thompson,  226  U.  S. 
551,  562,  57  L.  ed.  347,  351,  33  Sup.  Ct. 
Rep.  131,  to  be  "clear  .  .  .  under  the 
decision  in  the  Atherton  Case,  181  U.  S. 
155,  45  L.  ed.  794,  21  Sup.  Ct  Rep.  544,  and 
the  principles  upon  which  it  rests."  Thus 
courts  of  the  state  of  the  matrimonial  domi- 
cil, at  the  petition  of  one  spouse  retaining 
that  domicil,  and  innocent  of  any  marital 
wrong,  stand  upon  firmer  ground  than  the 
courts  of  any  other  state  in  respect  of  juris- 
diction over  the  marriage  status.  See  also 
Hood  V.  Hood,  11  Allen,  196,  87  Am.  Dec. 
709,  and  Burlen  v.  Shannon,  115  Mass.  438. 

A9  the  libellee  did  not  go  to  Georgia  for 
the  purpose  of  obtaining  a  divorce,  and  ad 
cruel  and  abusive  treatment  on  which  the 
divorce  was  granted  is  recognized  as  a 
cause  by  Rev.  Laws,  chap.  152,  §  1,  the 
Georgia  divorce  is  not  pronounced  by  said 
§  35  as  of  no  force  or  effect  in  this  common- 
wealth. 

Since  the  case  at  bar  is  not  within  the 
terms  of  our  statute  requiring  recognition 
or  declaring  the  invalidity  of  foreign  di- 
vorces, it  must  be  decided  on  general  prin- 
ciples. 

The  decree  of  the  Georgia  court  is  not  en- 
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titled  to  recognition  here  under  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution. Haddock  v.  Haddock,  201  U.  S. 
562,  50  L.  ed.  867,  26  Sup.  Ct.  Rep.  625,  5 
Ann.  Cas.  1.  Whether  recognition  and  effect 
shall  be  given  to  it  by  courts  of  this  com- 
monwealth depends  upon  principles  of  in- 
terstate comity.  Such  comity  has  been  de- 
fined by  Mr.  Justice  Gray  in  Hilton  v. 
Guyot,  159  U.  S.  113,  163,  164,  40  L.  ©d.  95, 
108,  109,  16  Sup.  Ct.  Rep.  143,  as  "neither 
s,  matter  of  absolute  obligation,  on  the  one 
hand,  nor  of  mere  courtesy  and  good  will, 
upon  the  other.  But  it  is  the  recognition 
wliieh  one  nation  allows  within  its  territory 
to  the  legislative,  executive,  or  judicial  acts 
of  another  nation,  having  due  regard  both 
to  international  duty  and  convenience,  and 
to  the  rights  of  its  own  citizens  or  of  other 
persons  who  are  under  the  protection  of  its 
laws." 

The  principle  upon  which  judgments  of 
foreign  courts  are  accorded  their  full  effect 
is  that,  where  parties  have  once  litigated 
fairly  a  dispute  in  the  courts  of  any  civil- 
ized country,  the  same  question  ought  not 
to  be  tried  anew  by  the  courts  of  another 
jurisdiction.  Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Bigelow,  203  Mass.  159,  213, 
40  IaR.A.(N.S.)  314,  89  N.  E.  193.  That 
principle  applies  with  diminishing  force 
where  the  essential  elements  of  valid  litiga- 
tion  are  not  all  present,  and  reaches  almost 
a  vanishing  point  where  the  hearing  is  ex 
parte  and  the  subject  matter  of  the  litiga- 
tion is  uQt  in  an  international  sense  within 
the  jurisdiction  of  the  foreign  court.  On 
the  other  hand,  it  is  highly  desirable  that, 
as  to  a  subject  of  such  vital  and  far-reach- 
ing importance  as  the  dissolution  of  the 
marriage  relation,  there  should  be  uniform- 
ity of  practice  between  the  several  states 
of  the  Union  in  the  recognition  of  jud^ents 
of  sister  states.  Assertions  of  jurisdiction 
hy  one  state  should  so  far  as  possible  be  the 
correlative  of  recognition  of  jurisdiction  in 
other  states. 

The  Federal  Supreme  Court,  although 
-without  jurisdiction  over  the  subject  of  di- 
vorce, is  vested  with  power  to  declare  with 
reference  to  it  the  principles  by  which  inter- 
state rights  and  obligations  exist  and  will 
l>e  enforced.  If  the  principles  so  declared 
as  to  divorce  are  made  a  common  basis  for 
the  exercise  of  interstate  comity,  there  may 
be  a  closer  approach  to  unity  of  decision 
Among  the  several  states.  Two  rules  have 
been  established.  First:  A  decree  of  di- 
vorce by  a  court  not  having  actual  juris- 
diction of  both  parties  and  of  the  subject 
does  not  come  within  the  full  faith  and 
credit  clause  of  the  Constitution  of  the 
CJnited  States.  Haddock  v.  Haddock,  supra. 
:Second :  The  state  having  jurisdiction  of  * 
L.R.A.1917B. 


the  matrimonial  domicil  and  of  one  spouse, 
innocent  according  to  the  decision  of  the 
courts  of  that  state  of  matrimonial  wrong, 
has  jurisdiction  of  the  matrimonial  status, 
and  is  clothed  with  power,  after  reasonable 
ex  re  notice,  to  enter  judgments  concerning 
it,  which  must  be  recognized  by  courts  of 
the  jurisdiction  of  the  domicil  of  the  other 
spouse.  Atherton  v.  Atherton,  supra; 
Thompson  v.  Thompson,  226  U.  S.  551,  562, 
67  L.  ed.  347,  351,  33  Sup.  Ct.  Rep.  129. 
It  follows  from  these  Federal  decisions 
that  the  courts  of  this  commonwealth 
under  the  circumstances  of  this  case  have 
jurisdiction  of  the  matrimonial  status  and 
of  the  parties.  The  libellant  has  remained 
domiciled  in  this  commonwealth.  She  has 
been  found,  by  the  granting  of  the  prayer 
of  the  libel,  guiltless  «f  marital  wrong. 
The  libellee  committed  a  wrong  against  her 
when  he  deserted  her  here.  The  act  of  de- 
sertion was  the  initiation  of  a  course  of 
conduct  which  ripened  into  a  cause  for 
divorce  under  our  law  after  the  lapse  of 
three  years.  Rev.  Laws  chap.  152,  §  1. 
Although  the  husband  might  have  broken 
that  course  of  conduct  at  any  time  by  re- 
turn to  the  full  performance  of  his  mar- 
riage obligation,  he  did  not  do  so,  but  pur- 
sued it  to  the  end.  He  gave  to  the  libellant 
no  actual  notice  of  the  pendency  of  the 
proceedings  instituted  by  him  in  Georgia. 
She  was  ignorant  of  them  and  had  in  fact 
no  opportunity  to  defend  against  them.  If 
effect  should  be  given  to  the  Georgia  di- 
vorce, the  result  would  be  that  a  marriage 
status  established  and  maintained  by  wed- 
ding and  cohabitation  wholly  in  this  com- 
monwealth will  be  severed  at  the  instance 
of  a  husband  faithless  to  his  marriage  vows, 
he  having  removed  from  our  jurisdiction 
and  sought  the  interposition  of  the  courts 
of  another  state  without  actual  notice  to 
or  knowledge  by  his  wife,  and  she,  inno- 
cent of  any  wrong  on  her  own  part,  having 
continued  to  be  domiciled  in  this  common- 
wealth. The  libellant  would  find  her  mar- 
riage status  destroyed  and  be  without  rem- 
edy for  the  wrongs  committed  against  her. 
It  would  be  an  unseemly  result  if,  under 
the  conditions  here  disclosed,  the  husband 
could  return  to  Massachusetts  and  estab- 
lish here  a  new  and  lawful  marriage  rela- 
tion directly  in  the  face  of  a  faithful  wife 
whom  he  had  deserted.  'Yet  that  result 
well  might  follow  a  recognition  of  the 
Georgia  divorce.  Due  regard  to  the  rights 
of  our  own  citizens  forbids  the  giving  of 
such  effect  to  a  judgment  of  a  court  of  a 
sister  state,  which,  as  we  understand  the 
decision  of  Thompson  v,  Thompson,  226 
U;  S.  551,  57  L.  ed.  347,  33  Sup.  Ct.  Rep. 
129,  did  not  have  jurisdiction  of  the  mar- 
riage status,  and  which  certainly  acquired 
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no  jurisdiction  over  this  libellant.  In  this 
connection  the  circumstance  that  the  decree 
of  divorce  in  the  Georgia  courts  was 
granted  before  the  present  libel  was  filed 
is  of  no  consequence. 

This  commonwealth,  by  the  act  of  its 
legislative  department,  in  Rev.  Laws  chap. 
152,  §  5,  has  asserted  jurisdiction  to  adjudi- 
cate upon  the  marriage  status  of  those 
domiciled  here  for  five  years,  or  for  three 
years  if  both  the  parties  were  inhabitants 
here  at  the  time  of  the  marriage,  even  as 
to  causes  occurring  outside  this  common- 
wealth and  as  against  absent  defendants, 
unless  it  appears  that  the  libellant  has  re- 
moved here  for  the  purpose  of  obtaining  a 
divorce.  This  statute  implied,  as  matter 
of  comity,  due  recognition  of  similar  asser- 
tion and  exercise  of  jurisdiction  by  other 
states  in  the  ordinary  case,  as  far  as  they 
afi'ect  our  citizens.  But  that  does  not  ex- 
tend to  a  case  like  the  present,  where,  with- 
out actual  chance  for  her  to  be  heard,  the 
foreign  divorce  destroys  the  marriage  status 
of  an  innocent  spouse  faithful  to  her  mar- 
riage obligations  and  continuously  resident 
in  this  commonwealth,  which  is  the  only 
matrimonial  domicil  of  both  parties.  In 
Joyner  v,  Joyner,  131  Ga.  217,  18  L.R.A. 
(N.S.)  647,  127  Am.  St.  Rep.  220,  62  S.  E. 
182;   Gildersleeve  v.  Gildersleeve,  88  Conn. 


689,  92  Atl.  684,  Ann.  Gas.  1916B,  920,  and 
Felt  V.  Felt,  59  N.  J.  Eq.  606,  47  L.R.A. 
546,  83  Am.  St.  Rep.  612,  45  Atl.  105,  49 
Atl.  1071,  which  went  far  in  giving  effect 
as  against  their  own  citizens  to  divorcee  of 
other  states  on  grounds  of  comity,  it  ap- 
peared that  there  was  actual,  as  distin- 
guished from  constructive,  notice  to  such 
residents  of  the  pendency  of  the  forei^oi 
divorce  proceedings.  That  point  is  not  now 
before  us.  So  far  as  Toncray  v.  Toncray, 
123  Tenn.  476,  483,  34  L.R.A.(N.S.)  1106, 
131  S.  W.  977,  Ann.  Cas.  1912C,  284,  and 
Howard  v.  Strode,  242  Mo.  210,  225,  146  S. 
W.  792,  Ann.  Cas.  1913C,  1057,  are  incon- 
sistent with  the  result  here  reached,  they 
do  not  state  the  law  of  this  commonwealth. 
The  decision  of  Miller  v.  Miller,  89  Kan. 
151,  130  Pac.  681,  depended  upon  the  ex- 
press terms  of  a  statute. 

The  conclusion  here  reached  is  in  har- 
mony with  the  greater  number  of  cases  in 
this  country  as  reviewed  and  interpret^jd  at 
length  in  Haddock  v.  Haddock,  201  V.  S. 
562,  50  L.  ed.  867,  26  Sup.  Ct.  Rep.  525,  5 
Ann.  Cas.  1.  See  also  Parker  v.  Parker,  137 
C.  C.  A.  626,  222  Fed.  186.  It  follows  that 
the  libellee's  requests  for  rulings  all  were 
denied  rightly,  and  that  the  rulings  made 
were  correct. 

Exceptions  overruled. 


Annotatioiir— Eactraterritorial  effect  of  decree  of  divorce  rendered  upon 

constructive  service. 


This  question  is  treated  in  the  notes  | 
to  Benton's  Succession,  59  L.R.A.  162 
et  seq.,  and  Joyner  v.  Joyner,  18  L.R.A. 
(N.S.)    647,  to  which  the  present  note 
is  merely  supplementary. 

The  question  under  annotation  pre- 
supposes that  the  statutory  requirements 
as  to  constructive  service  were  complied 
with,  and  that  the  service  was  suflBcient 
if  jurisdiction  to  grant  a  divorce  en- 
titled to  recognition  in  other  states  can 
rest  upon  such  character  of  service. 

The  question  also  presupposes  that 
the  plaintiff  in  the  divorce  suit  had  a 
bona  fide  domicil  at  the  divorce  forum. 
Lack  of  such  a  domicil  is  of  itself,  apart 
from  the  question  of  estoppel,  fatal  to 
the  recognition  of  the  decree  in  other 
states  regardless  of  the  mode  of  service 
(see  notes  in  59  L.R.A.  135,  and  23 
L.R.A.(N.S.)   1254). 

The  note  is,  moreover,  confined  to  the 
extraterritorial  effect  of  the  divorce  up- 
on the  marital  status  of  the  parties,  and 
does  not  assume  to  deal  distinctively 
with  the  practical  consequences  involved 
in  the  recognition  or  refusal  to  recog- 
nize the  foreign  decree.  If  the  court 
L.R.A.1917B. 


assumes  that  the  particular'  ultimate 
question  involved  in  the  case  necessarily 
depends  upon  the  marital  status  of  the 
parties  as  affected  by  the  divorce  decree, 
the  point  under  discussion  will  be  prac- 
tically decisive  of  the  case;  but  it  is  to 
be  observed  that  an  ultimate  question 
which  some  courts  wull  reigard  as  neces- 
sarily dependent  upon  the  marital  status 
of  the  parties,  other  courts  may  regard 
as  not  necessarily  dependent  upon  that 
status  (see,  for  example,  the  notes  in  34 
L.R.A.(N.S.)  1106,  and  L.R.A.1915E, 
421,  on  the  effect  of  a  divorce  in  one 
state  upon  an  independent  suit  for  ali- 
mony in  another;  and  notes  in  59  L.R.A. 
181,  and  41  L.R.A.(N.S.)  219,  on  the  ef- 
fect of  a  foreign  divorce  upon  dower). 
Nor  is  the  present  note  concerned  with 
the  validity  or  effect  of  a  judgment  for 
alimony  on  constructive  service  (on  that 
point,  see  note  in  9  L.B.A.(N,S.)  593). 

Full  faith  and  credit  — in  geaeraL 

The  intolerable  conditions  which,  as 
pointed  out  in  the  previous  notes  and  in 
many  other  discussions  of  the  subject, 
are  necessarily  inherent  in  any  theory 
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or  doctrine  which,  without  any  differ- 
ence of  findings  as  to  jurisdictional  facts, 
concedes  that  a  decree  of  divorce  upon 
constructive  service  of  process  may  be 
valid  to  dissolve  the  marital  relation  of 
the  parties  in  the  state  where  it  was 
rendered  and  yet  not  come  within  the 
operation  of  the  full  faith  and  credit 
provision  of  the  Federal  Constitution, 
but  will  be  dependent  for  its  recognition, 
as  affecting  the  status  of  the  parties  in 
other  states,  upon  principles  of  comity, 
are  recognized  and  vigorously  reprobated 
in  a  concurring  opinion  by  Laughlin,  J., 
in  Ransom  v.  Ransom  (1908)  125  App. 
Div.  915,  109  N.  Y.  Supp.  1143,  which 
affirmed  a  decree  of  divorce  granted  in 
New  York,  apparently  not  the  matri- 
monial domicil  of  the  parties,  upon  con- 
structive service  of  process  against  a 
nonresident.  He  said:  '^t  is  high  time 
that  a  movement  was  initiated  in  the 
legislatures  or  by  the  trial  courts  by 
which  divorces  shall  not  be  granted  ex- 
cepting in  those  cases  where  the  court 
can  obtain  such  jurisdiction  over  the  de- 
fendant that  it  must  be  recognized  by 
every  other  state  and  territory  in  the 
land." 

It  would  seem  that  there  could  be  no 
doubt  as  to  the  propriety  of  this  sug- 
gestion, although,  as  pointed  out  in  the 
earlier  notes,  there  does  not  appear  to 
be  any  insuperable  difi&culty  to  the  adop- 
tion by  the  United  States  Supreme  Court, 
without  the  aid  of  a  constitutional 
amendment,  of  a  position  that  would 
remedy  the  condition  which  the  learned 
justice  deplores,  and  give  to  a  decree  of 
divorce  rendered  upon  constructive  serv- 
ice, upon  a  given  state  of  facts,  the  same 
validity  and  effect  as  regards  the  status 
of  the  parties  in  all  states  that  it  has  in 
the  state  in  which  it  is  rendered.  This 
position,  of  course,  would  not  interfere 
with  the  doctrine  adopted  by  that  court 
in  Atherton  v.  Atherton  (1901)  181  U. 
S.  155,  45  L.  ed.  794,  21  Sup.  Ct.  Rep. 
544,  and  Haddock  v.  Haddock  (1906)  201 
TJ.  S.  562,  50  L.  ed.  867,  26  Sup.  Ct.  Rep. 
525,  5  Ann.  Cas.  1,  under  which  a  decree 
of  divorce  rendered  upon  constructive 
service  of  process  at  the  matrimonial 
domicil  is  entitled  to  recognition  in  oth- 
er  states  under  the  full  faith  and  credit 
provision,  while  decrees  rendered  in  such 
•circumstances  in  a  state  other  than  the 
matrimonial  domicil,  although  the  domi- 
cil of  the  plaintiff  in  the  divorce  suit, 
are  not  entitled  to  recognition  under  that 
constitutional  provision.  The  adoption 
of  this  position  would,  however,  involve 
the  consequence  that  a  divorce  rendered 
upon  constructive  service  of  process  un- 
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der  a  state  of  facts  which  do  not  entitle 
it  to  recognition  in  other  states  under 
the  "full  faith  and  credit"  provision 
would  be  invalid,  even  as  affecting  the 
status  of  the  parties  in  the  state  where 
rendered;  and,  conversely,  if  rendered 
in  such  circumstances  as  validly  to  dis- 
solve the  marital  relation  in  the  state 
where  rendered,  it  would,  under  the  full 
faith  and  credit  provision,  have  the  same 
effect  upon  that  relation  in  all  other 
states.  Apparently  the  only  thing  neces- 
sary to  bring  about  such  a  result  is  for 
the  United  States  Supreme  Court  to  ap- 
ply the  same  ultimate  test  of  jurisdic- 
tion, viz.,  due  process  of  law,  whether 
the  effect  of  the  decree  upon  the  status 
in  the  state  where  rendered  or  in  another 
state  is  concerned,  and  whether  the  case 
comes  before  that  court  from  the  state 
in  which  the  decree  was  granted  or  from 
another  state  in  which  it  has  been  re- 
fused recognition. 

Judge  Laughlin's  position  is  strongly 
approved  in  the  opinion  in  Barber  v. 
Barber  (1915)  89  Misc.  519,  151  N.  Yh 
Supp.  1064,  also  a  domestic  suit  for  di- 
vorce upon  constructive  service  of  proc- 
ess against  a  nonresident  defendant. 
The  court  said  in  effect  that,  even  upon 
the  assumption  that  the  plaintiff  was 
domiciled  in  New  York,  the  decree,  if 
rendered,  would  be  the  same  sort  of  a 
decree  which  the  courts  of  New  York 
have  steadily  and  consistently  refused 
to  recognize  in  that  state  when  granted 
in  a  foreign  jurisdiction;  and,  in  illus- 
tration of  the  unfortunate  consequence 
inherent  in  such  a  decree,  the  court  ob- 
served: "Should  the  plaintiff  marry 
again  in  the  state  of  New  York,  relying 
upon  such  a  decree,  she  would  be  the 
wife  of  one  man  here;  but  once  across 
the  state  line  into  Pennsylvania  she 
would  become  the  wife  of  another 
man.  The  children,  if  any,  born  of 
such  second  marriage,  would  be  legiti- 
mate in  New  York,  but  they  would 
become  bastards  as  soon  as  they  went 
out  of  the  state  and  into  Pennsyl- 
vania. She  might  still  have  children  by 
her  Pennsylvania  husband,  who  would 
be  legitimate  everywhere  except  in  the 
state  of  New  York,  but  who  would  be- 
come bastards  here.  The  wretched  con- 
sequences of  such  a  decree  are  infinite." 

Upon  the  other  hand,  the  Utah  su- 
preme court  in  State  ex  rel.  Aldrich  v. 
Morse  (1906)  31  Utah.  213,  7  L.R.A. 
(N.S.)  1127,  87  Pac.  705,  having  appar- 
ently disposed  of  the  question  of  juris- 
diction of  a  local  court  on  constructive 
service  of  process  in  a  divorce  suit,  up- 
on the  tacit  assumption  that  it  must  be 
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determined  upon  the  principles  laid  down 
in  the  Haddock  Case  as  to  the  condi- 
tions essential  to  entitle  such  a  decree 
to  recognition  in  other  states  under  the 
full  faith  and  credit  provision, — has,  in 
the  recent  case  of  Schafer  v.  District 
Ct.  (1916)  —  Utah,  — ,  162  Pac.  618, 
apparently  taken  the  position  that  the 
local  court  may  take  jurisdiction  on  con- 
structive service  regardless  of  the  ques- 
tion whether  the  decree  would  be  within 
that  provision  or  not;  and  in  this  case  it 
upheld  the  jurisdiction  of  the  court  of 
Utah  to  grant  a  divorce  in  favor  of 
the  husband,  who  had  acquired  a  bona 
fide  domicil  in  that  state,  upon  serv- 
ice by  publication  and  personal  serv- 
ice out  of  the  state  upon  the  wife,  who 
did  not  appear,  although  the  parties 
were  not  married  in  Utah  and  ap- 
parently never  lived  together  in  that 
state. 

That  the  conception  that  a  divorce 
may  be  valid  and  effective  to  dissolve 
the  marital  relation  in  the  state  where 
granted,  and  still,  because  of  the  mode 
of  service,  have  no  effect  upon  that  status 
in  other  states,  is  not,  either  from  a 
practical  or  a  theoretical  point  of  view, 
abhorrent  to  all  judicial  minds,  is  also 
indicated  by  obiter  dicta  in  the  opinion 
of  the  vice  chancellor  in  Lister  v.  Lister 
(1916)  —  N.  J.  Eq.  — ,  97  Atl  170, 
where,  after  observing  that  the  confusion 
of  thought  and  consequent  error  on  the 
subject  had  arisen  from  a  failure  to 
recognize  the  fact  that  each  state  abso- 
lutely controls  the  status  of  its  domicil- 
ed citizens,  he  said:  "There  is  nothing 
strange  in  the  notion  that  a  man  may 
be  a  married  man  in  one  state  and  an 
unmarried  man  in  another  state.  A 
woman  in  New  Jersey  may  be  recognized 
by  all  the  governmental  agents  of  that 
state  as  married  to  a  man  in  Illinois, 
while  the  man  in  Illinois  may  be  recog- 
nized by  all  the  governmental  agents  of 
that  state  as  not  married  to  the  woman 
in  New  Jersey,  but  as  unmarried  or  as 
married  to  some  other  woman.  Each 
state  enforces  its  own  view  within  its 
own  territory  with  regard  to  the  status 
of  its  residents  who  are  permanently 
subject  to  its  power." 

This  is  a  frank  recognition  and  appar- 
ent justification  of  the  existing  condi- 
tion in  which  the  law  on  this  subject 
has  been  left  by  the  decisions  of  the 
United  States  Supreme  Court.  It  is  to 
be  hoped,  however,  that  that  court  will 
eventually,  by  the  adoption  of  a  uniform 
test  of  jurisdiction  upon  any  given  state 
of  jurisdictional  facts,  remove  this  re- 

£  roach  from  the  law,  and  extend  to  de- 
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crees  of  divorce  upon  constructive  sen'- 
ice  of  process  the  same  principles  by 
which  a  judgment  for  money  or  a  judg- 
ment directly  affecting  property  rights, 
so  far  as  it  depends  upon  the  sufficiency 
or  insufficiency  of  constructive  service 
of  process,  is  either  held  v&lid  in  all 
states  or  invalid  in  all  states,  including 
the  state  in  which  it  is  rendered.  The 
idea  that  a  money  judgment  rendered 
upon  a  form  of  service  that  is  not  suf- 
ficient to  bring  it  within  the  protection 
of  the  full  faith  and  credit  provision 
may  yet  be  valid  in  the  state  where  it 
is  rendered  has  been  again  repudiated 
by  the  United  States  Supreme  Court  in 
Riverside  &  D.  River  Cotton  Mills  v. 
Menfee  (1915)  237  U.  S.  189,  59  L.  ed. 
910,  35  Sup.  Ct.  Rep.  579.  It  seems  at 
least  as  important  that  one's  marital 
status  shall  not  change  as  one  crosses 
state  lines  as  that  a  judgment  for  money 
or  a  judgment  affecting  the  title  to  a 
horse  shall  enjoy  a  uniform  operation, 
or  lack  of  operation,  as  the  case  may  be, 
in  all  states. 

There  may  be  a  practical  as  well  as  a 
theoretical  justification  for  distinguish- 
ing between  a  decree  of  divorce  upon 
constructive  service  rendered  in  the 
state  of  the  matrimonial  domicil  and  one 
rendered  upon  such  service  in  a  state 
other  than  the  matrimonial  domicil;  but 
there  is  no  practical  justification  in  eith- 
er case  for  holding  that  the  same  decree 
dissolves  the  marital  relation  in  one 
state  and  not  in  another,  and  that,  too, 
without  any  difference  of  finding  as  to 
jurisdictional  facts. 

Some  theoretical  justification  for  such 
a  result  may  perhaps  be  found  in  the 
conception  that  the  matrimonial  status 
of  the  parties  within  the  limits  of  a 
particular  state,  and  within  those  limits 
only,  may  be  a  proper  subject  of  juris- 
diction; but  this  conception,  doubtful 
even  from  a  narrow  theoretical  point  of 
view,  is  utterly  impracticable  and  essen- 
tially immoral  in  view  of  the  close  rela- 
tion between  the  states  and  the  constant 
crossing  and  recrossing  of  state  lines. 
There  is  no  other  decree  which  calls  so 
loudly  for  uniform  operation  and  effect, 
or  lack  of  operation  and  effect,  in  all 
states,  as  does  a  decree  of  divorce,  which* 
with  the  possible  exception  of  a  few 
other  decrees  affecting  status,  is  the 
only  one  now  beyond  the  operation  of 
the  principle  that  constructive  ser\-iec 
of  process,  if  sufficient  to  sustain  the  va- 
lidity of  a  decree  in  the  state  where 
rendered,  is  also  sufficient  to  entitle  it 
to  recognition  under  the  full  faith  and 
credit  provision,  and,  converseh*,  if  in- 
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sufficient  to  bring  a  decree  within  the 
protection  of  that  provision,  is  insuf- 
ficient, under  the  due  process  of  law  pro- 
vision, to  sustain  the  validity  of  the 
decree  even  in  the  state  where  rendered. 

The  cases,  however,  must  be  consider- 
ed from  the  point  of  view  that  has  been 
actually  adopted  by  the  Federal  supreme 
court,  especially  in  the  Atherton  and 
Haddock  Cases. 

There  are  four  distinct  situations  pre- 
sented by  the  cases  dealing  with  the 
recognition,  under  the  full  faith  and 
credit  provision,  of  a  decree  of  divorce 
rendered  in  another  state  upon  construc- 
tive service  of  process  against  one  who 
was  in  fact  a  nonresident  of  the  divorce 
forum: 

(1)  VThere  the  decree  was  rendered  in 
favor  of  the  husband  in  the  state  where 
the  parties  were  last  living  together  in 
the  marital  relation; 

(2)  Where  the  decree  was  rendered 
in  favor  of  the  wife  in  the  state  where 
the  parties  were  last  living  together  in 
the  marital  relation; 

(3)  Where  the  decree  was  rendered 
in  favor  of  the  husband  in  a  state  to 
which  he  removed  after  the  separation; 

(4)  Where  the  decree  was  rendered 
in  favor  of  the  wife  in  a  state  to  which 
she  removed  after  the  separation. 

In  the  first  situation  it  is  settled  by 
the  decision  in  the  Atherton  Case,  and 
confirmed  by  the  argument  of  the  opin- 
ion in  the  Haddock  Case,  that  the  de- 
cree is  entitled  to  recognition  under  the 
full  faith  and  credit  provision  as  affect- 
ing the  status  of  the  parties  in  other 
states,  at  least  if  it  was  rendered  for  a 
cause  which  negatived  the  right  of  the 
wife  to  acquire  a  separate  domiciL  In- 
deed, upon  this  hypothesis,  unless  the 
fiction  that  a  wife  takes  and  retains  the 
husband's  domicil  is  to  be  disregarded 
where  the  parties  have  assumed  an  an- 
tagonistic attitude,  as  in  a  divorce  suit, 
it  may  be  questioned  whether  this  result 
may  not  be  reached  upon  principles  ap- 
plicable to  suits  strictly  in  personam, 
and  without  invoking  the  principles  ap- 
plicable to  decrees  in  rem  or  quasi  in 
rem,  since,  ex  hypothesi,  the  wife  not 
being  justified  in  separating  from  the 
husband,  the  fiction  applies,  and,  as 
pointed  out  in  the  note  to  Raher  v. 
Raher,  35  L.R.A.(N.S.)  292,  there  is  con- 
siderable authority,  if  not  the  weight  of 
authority,  for  the  view  that  a  judgment 
strictly  in  personam,  a  money  judgment 
even,  may  rest  upon  constructive  service 
of  process  upon  a  defendant  who  is 
domiciled  in,  and  legally  a  resident  of, 

the  state,  notwithstanding  the  absence 
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of  such  party  from  the  state.  But  what- 
ever may  be  the  case  where  the  cause 
of  the  divorce,  or  other  circumstances 
negatived  the  right  of  the  wife  to  ac- 
quire a  separate  domicil,  it  is  apparent 
that  the  principles  applicable  to  decrees 
in  personam  will  not  suffice  to  sustain 
the  jurisdiction  if  the  wife  was  origin- 
ally justified  in  sepwirating  from  the  hus- 
band so  that  she  was  entitled  to  acquire 
a  separate  domicil  elsewhere  and  the 
divorce  was  rendered  for  her  subsequent 
misconduct.  Upon  this  hypothesis  it 
seems  necessary  to  invoke  the  principles 
applicable  to  decrees  in  rem  or  quasi  in 
rem  and  also  to  adopt  the  broader  of  the 
two  interpretations  of  the  Atherton  Case 
referred  to  in  the  note  in  18  L.R.A. 
(N.S.)  647,  by  which  the  '^matrimonial 
domicil"  may  be. regarded  as  remaining 
in  the  state  where  the  parties  were  last 
living  together  in  the  marital  relation 
and  in  which  the  plaintiff  still  retains  a 
domicil,  regardless  of  whether  or  not  the 
defendant  has  procured  a  separate  domi- 
cil elsewhere. 

In  the  second  situation,  also,  in  order 
to  bring  the  decree  within  the  protection 
of  the  full  faith  and  credit  provision,  it 
seems  necessary  to  adopt  the  broader 
view  of  the  Atherton  Case  just  referred 
to,  whether  the  wife  was  originally  justi- 
fied in  separating  from  the  husband  or 
not,  since  there  is  no  fiction  by  which 
the  husband  takes  or  retains  the  person- 
al domicil  of  the  wife  even  if  the  cir- 
cumstances are  such  as  to  justify  her 
in  retaining  a  separating  domicil. 

In  the  third  situation,  it  is  clear  under 
the  doctrine  of  Haddock  Case,  that  the 
decree  is  not  within  the  full  faith  and 
credit  provision  if  the  separation  was. 
due  to  the  husband's  fault;  but  upon 
the  assumption  that  the  separation  was 
due  to  the  fault  of  the  wife,  there  may 
be  a  question  whether  a  court  of  the 
state  in  which  the  husband  acquired  a 
bona  fide  domicil  after  the  separation 
may  not,  upon  principles  applicable  to 
actions  in  personam,  obtain  jurisdiction 
to  grant  a  divorce  on  constructive  serv- 
ice of  process  against  the  absent  wife, 
which  will  be  entitled  to  recognition 
under  the  full  faith  and  credit  provision, 
since,  ex  hypothesi,  by  virtue  of  the 
fiction,  the  wife's  domicil  follows  the 
husband's;  and  even  if  the  jurisdiction 
cannot  be  sustained  on  principles  applic- 
able to  judgments  in  personam,  there 
may  be  a  question  whether,  on  this  hy- 
pothesis the  husband,  not  being  at  fault, 
may  not  carry  the  "matrimonial  dom- 
icil" with  him  into  the  new  state  so  as 
to  confer  jurisdiction  upon  a  court  of 


1030        AXNOTATIOX— FOREIGN  DIVORCE  ON  CONSTRUCTIVE  SERVICE. 


that  state  upon  principles  applicable  to 
decrees  in  rem  or  quasi  in  rem.  This 
view,  however,  extends  the  doctrine  of 
the  Atherton  Case  considerably  beyond 
the  actual  facts  in  that  case. 

In  the  fourth  situation,  it  is  obvious 
that  the  wife  is  under  a  disadvantage 
compared  with  the  husband  in  the  third 
situation,  if  the  jurisdiction  is  viewed 
from  the  point  of  view  of  the  principles 
applicable  to  judgments  in  personam; 
but  in  the  broadest  view  of  the  doctrine 
of  the  Atherton  Case,  the  decree  in  favor 
of  the  wife  may  perhaps  even  in  this 
situation,  be  entitled  to  recognition  in 
other  states  under  the  full  faith  and 
credit  provision,  if  she  was  not  at  fault 
respecting  the  separation,  upon  the  the- 
ory that  the  sjwuse  not  at  fault,  whether 
husband  or  wife,  may  carry  into  the  new 
state  the  matrimonial  domicil,  enabling 
a  court  of  that  state  to  take  jurisdiction 
on  constructive  service  by  virtue  of  the 
principles  applicable  to  proceedings  in 
rem  or  quasi  in  rem.  This  view,  how- 
ever, as  suggested  in  connection  with 
the  discussion  of  the  third  situation, 
extends  the  doctrine  of  the  Atherton 
Case  beyond  the  facts  of  that  case. 
And  some  of  the  New  York  cases 
have  refused  to  recognize  the  decree 
in  favor  of  the  wife,  upon  this  hy- 
pothesis (see  Ransom  v.  Hansom  (1907) 
54  Misc.  410,  104  N.  Y.  Supp.  198,  af- 
firmed in  (1908)  125  App.  Div.  915,  109 
N.  Y.  Supp.  1143,  set  out  in  the  note  in 
18  L.R.A.(N.S.)  at  page  652;  and  see 
also  Berney  v.  Adriance  (1913)  157  App. 
Div.  628,  142  N.  Y.  Supp.  748,  infra). 
In  some  of  the  other  cases  the  wife  was 
at  fault  respecting  the  separation,  so 
that,  under  the  doctrine  of  the  Haddock 
Case,  it  was  clear  that  the  decree  in  her 
favor  was  not  entitled  to  recognition 
under  the  full  faith  and  credit  provi- 
sion. 

—  divoroe  granted  to  Itnaband  in  the 
state  where  parties  were  last  liv- 
ins  together  in  the  marital  rela- 
tion. 

Cases  dealing  with  this  situation,  in 
addition  to  those  cited  herein,  will 
be  found  in  the  earlier  notes  referred  to 
at  the  beginning  of  this  annotation. 

The  courts  of  the  state  which  is  the 
domicil  of  the  husband  and  the  only 
matrimonial  domicil  have  jurisdiction  to 
render  a  decree  of  divorce  in  his  favor 
entitled,  under  the  full  faith  and  credit 
clause,  to  full  faith  and  credit  in  the 
courts  of  the  District  of  Columbia,  al- 
though the  wife  has  left  the  jurisdic- 
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tion  and  can  be  served  only  by  publica- 
tion. Thompson  v.  Thompson  (1913) 
226  U.  S.  551,  57  L.  ed.  347,  33  Sup.  Ct 
Rep.  129.  In  this  case  a  judgment  of 
divorce  on  the  ground  of  abandonment 
was  granted  to  the  husband  in  Virginia, 
which  was  the  matrimonial  domicil  and 
the  actual  domicil  of  the  husband.  The 
wife  had  left  Virginia  and  was  served  by 
publication  only.  The  decision  is  upon 
the  general  ground  that  Virginia  was 
the  matrimonial  domicil,  and  as  such  her 
courts  had  jurisdiction  to  grant  the 
divorce  in  a  proceeding  in  rem  or  quasi 
in  rem.  It  does  not  appear  whether  or 
not  the  wife  had  actual  knowledge  of  the 
pendency  of  the  action,  but  that  was 
obviously  immaterial,  as  the  decision  that 
the  court  of  the  District  of  Columbia  was 
bound  to  recognize  and  give  effect  to  the 
judgment  did  not  rest  upon  comity,  but 
upon  the  full  faith  and  credit  provision. 

In  Benham  v.  Benham  (1910)  69  Misc. 
442,  125  N.  Y.  Supp.  923,  a  divorce 
granted  to  the  husband  in  Vermont  upon 
constructive  service  upon  the  wife,  who 
abandoned  him  in  that  state  and  came 
to  New  York,  where  she  was  temporarily 
sojourning,  was  recognized  as  valid  and 
binding  on  the  parties,  and  as  a  bar  to 
a  subsequent  action  by  the  wife  in  New 
York  for  an  absolute  divorce  after  the 
husband  had  married  again. 

In  Callahan  v.  Callahan  (1909)  65 
Misc.  172,  121  N.  Y.  Supp.  39,  the  court 
held  that  a  divorce  rendered  in  Ohio  in 
favor  of  a  husband  upon  constructive 
service  upon  the  wife,  who  did  not  ap- 
pear, was  entitled  to  recognition  in  New 
York,  it  appearing  that  at  the  time  of 
the  separation  the  parties  were  domiciled 
in  Ohio.  The  court  interprets  the  Ather- 
ton Case  to  hold  that  the  court  of  the 
matrimonial  domicil,  i.  e.,  the  state  where 
the  parties  were  last  living  together  as 
husband  and  wife,  has  jurisdiction  upon 
constructive  service  to  grant  a  divorce 
that  will  be  entitled  to  recognition  in 
other  states  under  the  full  faith  and 
credit,  even  if  the  defendant  has  right- 
fully acquired  a  domicil  in  another  state. 
There  is  no  discussion  in  the  Callahan 
Case  as  to  whether  or  not  the  wife  was 
justified  in  leaving  the  husband;  and  it 
would  seem,  in  view  of  the  position  taken 
by  the  courts,  that  that  matter  was  im- 
material. 

In  Post  v.  Post  (1911)  149  App.  Div. 
452,  133  N.  Y.  Supp.  1057,  affirming 
(1911)  71  Misc.  44,  129  N.  Y.  Supp.  754, 
the  court,  while  apparently  interpreting 
the  Atherton  Case  to  make  the  power  of 
a  court  of  the  state  where  the  parties 
were  domiciled  at  the  time  the  wife  left 
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her  husband,  to  grant  a  divorce  to  the 
husband  upon  constructive  service,  de- 
pendent, theoretically  at  least,  upon 
whether  or  not  she  has  acquired  a  sepa- 
rate domicil,  declares  that  the  determi- 
nation by  that  court  that  the  wife  was 
not  justified  in  leaving  the  husband  is 
binding  under  the  "full  faith  and  credit" 
clause,  and  therefore  negatives  a  sepa- 
rate domicil  of  the  wife.  Upon  this 
theory  it  was  held  in  this  case  that  a 
divorce  upon  the  ground  of  abandon- 
ment, obtained  by  the  husband  in  Texas 
upon  personal  service  upon  the  wife  in 
Louisiana,  who  did  not  appear,  was  valid 
and  binding  in  New  York.  The  parties 
were  married  in  Louisiana  and  after  liv- 
ing in  that  state  for  some  time  moved  to 
Texas  and  continued  to  live  together 
there  as  husband  and  wife  until  the 
wife — "for  a  sufficient  cause"  according 
to  a  statement  of  facts  at  the  beginning 
of  the  opinion — left  the  husband  and  re- 
turned to  Louisiana.  The  court  said  in 
effect  that  it  made  no  difference  whether 
she  intended  to  return  to  Texas  or  not; 
and  continued:  "It  logically  follows, 
therefore,  that  where  a  husband  and 
wife  have  separated,  and  he  sues  for 
divorce  in  the  state  where  he  resides 
without  personal  service  and  without  her 
appearing  in  the  action,  then  the  ques- 
tion whether  the  court  obtains  jurisdic- 
tion or  not  depends  upon  whether  she 
has  acquired  a  separate  domicil,  that  is, 
whether  she  was  or  was  not  justified  in 
separating  from  him.  That  in  turn  pre- 
sents the  further  question  whether  with- 
out personal  service  upon  her  voluntary 
appearance  the  courts,  of  the  state  of 
his  domicil  can  make  a  determination 
that  she  was  not  justified  in  leaving  him, 
which  will  be  binding  upon  her  and  en- 
titled to  recognition  in  all  other  states 
under  the  full  faith  and  credit  clause  of 
the  Federal  Constitution.  .  .  .  That 
question  was  settled  by  the  Supreme 
Court  of  the  United  States  (Atherton 
V.  Atherton  (1901)  181  U.  S.  155, 
45  L.  ed.  794,  21  Sup.  Ct.  Rep.  544) 
when  it  held  that  where  the  husband  re- 
mained in  the  state  of  the  matrimonial 
domicil,  the  courts  of  that  state  had  the 
power  to  determine  under  reasonable  re- 
quirements as  to  notice,  whether  or  not 
her  absence  was  justifiable,  and  that  such 
a  determination  is  entitled  to  full  faith 
and  credit  in  other  states."  The  action 
in  the  Post  Case  was  to  annul  a  marriage 
contracted  in  New  York  by  the  wife 
after  the  Texas  divorce. 

In  Solomon  v.  Solomon  (1913)  140  Qa. 
379,  78  S.  E.  1079,  it  is  declared  general- 
ly that  a  judgment  of  divorce  based  on 
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constructive  service  is  not  within  the 
provisions  of  the  Federal  Constitution, 
and  the  statutes  passed  thereunder,  re- 
quiring that  full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of 
every  other  state  j  that  such  judgment 
based  entirely  on  constructive  notice, 
without  actual  notice  or  provision  for 
the  same  to  the  nonresident  defendant^ 
may  be  collaterally  attacked  for  fraud,, 
citing  Matthews  v.  Matthews  (1912) 
139  Ga.  123,  76  S.  E.  855.  This  case  is 
reported  by  syllabus  only,  and  the 
facts  do  not  appear.  It  is  obvious  that 
this  statement  is  too  broad,  at  least  as 
applied  to  a  case  where  the  divorce  is 
gpranted  to  the  husband  at  the  matri- 
monial domicil. 

•^  divoroe  granted  to  wife  iat  the  state 
where  parties  were  last  llvlns  to«> 
fi^ether  in  the  marital  relatioii* 

See  also  cases  cited  in  notes  in  59 
L.R.A.  162,  and  18  L.R.A.(N.S.)  647. 

In  Hall  V.  Hall  (1910)  139  App.  Div. 
120,  123  N.  Y.  Supp.  1056,  reversing" 
(1910)  67  Misc.  267, 122  N.  Y.  Supp.  401, 
it  was  held  to  be  the  duty  of  the  courts 
of  New  York,  under  the  full  faith  and 
credit  provision,  to  give  effect  to  a  de- 
cree of  divorce  on  the  ground  of  deser- 
tion, obtained  by  the  wife  in  Colorado  the 
only  matrimonial  domicil  of  the  parties, 
upon  constructive  service  of  process 
upon  the  husband,  who  had  become  a 
nonresident.  This  decision  clearly  rests 
upon  the  broader  view  of  the  doctrine  of 
the  Atherton  Case,  and  bases  the  right 
of  the  Colorado  court  to  proceed  in  rem, 
and  upon  constructive  service,  and  not 
upon  any  fiction  that  the  defendant's 
domicil  was  in  Colorado,  but  upon  the 
principle  that  the  matrimonial  domicil 
in  the  sense  of  the  last  domicil  of  the 
parties  while  living  together  in  the  mari- 
tal relation,  was  in  Colorado. 

In  Parker  v.  Parker  (1915)  137  C.  C. 
A.  626,  222  Ped.  186,  the  court  declares 
that  it  is  well  settled  by  Federal  author- 
ities that,  when  the  wife  is  deserted  by 
the  husband  without  justification,  the 
matrimonial  domicil  stays  with  her,  the 
innocent  party^  and  that  she  may  in  con- 
sequence acquire  a  new  domicil,  which 
may  become,  indeed,  the  matrimonial 
domicil.  The  divorce  here,  however,  was 
obtained  by  the  husband,  who  had  de- 
serted the  wife,  and  not  by  the  wife, 
who  had  been  deserted.  The  case,  there- 
fore, did  not  present  the  question 
whether  a  wife  who  has  been  wrongfully 
abandoned  and  deserted  by  the  husband 
'  may,  either  in  the  state  of  the  last  com- 
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mon  matrimonial  domicil  or  in  another 
state  where  she  may  subsequently  remove 
and  acquire  a  domicil,  obtain  a  divorce 
upon  constructive  service  of  process 
against  the  husband,  which  will  be  en- 
titled to  recognition  in  other  states  under 
the  full  faith  and  credit  provision. 

^divorce  sva^^ted  to  liiiaband  la.  a 
state  to  whloli  he  removed  after  tlie 
eeparatloii. 

See  also  cases  cited  in  notes  in  59 
L.R.A.  162,  and  18  L.R.A.(N.S.)  647. 

In  Parker  v.  Parker  (Fed.)  supra,  an 
action  originating  in  a  Federal  court 
sitting  in  Texas,  it  was  held  that  a  de- 
cree of  divorce  on  the  ground  of  deser- 
tion, in  favor  of  a  husband  in  Missouri, 
where  he  had  acquired  a  domicil,  upon 
constructive  service  of  process  upon  the 
wife,  whom  he  had  abandoned  in  Cali- 
fornia, the  matrimonial  domicil,  was  not 
within  the  full  faith  and  credit  clause, 
and  would  not  be  recognized  in  Texas  as 
affecting  the  status  of  the  wife.  It  ap- 
pears in  this  case  that  the  wife  did  not 
know  of  the  pendency  of  the  Missouri 
action  until  some  time  after  the  decree 
was  rendered,  although  this  is  not  com- 
mented upon  in  the  opinion. 

And  the  court  in  Perkins  v.  Perkins 
ante,  1028,  refused  to  recognize  a  divorce 
in  similar  circumstances. 

So,  the  New  York  rule  refusing  to 
recognize,  either  under  the  full  faith  and 
credit  provision  or  upon  principles  of 
comity,  a  divorce  rendered  upon  con- 
structive service  of  process  against  a 
nonresident  who  did  not  appear,  has  been 
applied  by  refusing  to  recognize  a  decree 
rendered  in  favor  of  the  husband  in  a 
state  to  which  he  went  after  abandoning 
the  wife  in  New  York,  the  last  common 
matrimonial  domicil.  Gouch  v.  Gouch 
(1910)  69  Misc.  436, 127  N.  Y.  Supp.  476 
(divorce  granted  upon  the  ground  of 
desertion;  wife  had  no  knowledge  of 
divorce;  New  York  court  granted  a  de- 
cree of  divorce  to  the  wife  because  of 
the  husband^s  relation  to  a  woman  with 
whom  he  went  through  a  marriage  cere- 
mony after  the  foreign  divorce) ;  Halter 
V.  Van  Camp  (1909)  64  Misc.  366, 118  N. 
Y.  Supp.  545  (divorce  granted  on  the 
ground  of  adultery  after  husband  had 
abandoned  wife;  held  by  the  New  York 
court  that  the  wife  and  daughter  of  the 
second  marriage  of  the  husband  had  no 
interest  in  the  real  estate  left  by  him  in 
New  York  upon  his  death,  and  that  the 
first  wife  had  dower  rights  as  his  widow 
therein);  Sterry  v.  Sterry  (1913)  79 
Misc.  355,  140  N.  Y.  Supp.  716  (ground 

of  divorce  and  circumstances  of  separa- 
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tion  do  not  appear;  wife  had  no  knowl- 
edge of  the  pendency  of  the  divorce  suit ; 
the  New  York  suit  was  by  the  wife  for  a 
separation  from  a  man  whom  she  subse- 
quently married  in  New  York;  relief 
denied  upon  the  ground  that,  the  Illinois 
decree  being  void  for  want  of  jurisdic- 
tion, there  was  no  legal  marriage  of  the 
parties  to  the  present  action) ;  Re  Akin 
(1915)  89  Misc.  690, 152  N.  Y.  Supp.  310 
(husband  abandoned  wife  in  New  York; 
ground  of  divorce  does  not  appear) . 

In  Harry  v.  Dodge  (1910)  66  Misc. 
302,  123  N.  Y.  Supp.  37,  Andrews,  J.,  de- 
clared that  in  the  absence  of  evidence  to 
the  contrary,  the  domicil  of  the  wife  will 
be  presumed  to  be  the  domicil  of  the 
husband,  so  as  to  entitle  a  decree  of 
divorce  upon  service,  obtained  by  the 
husband  in  a  state  in  which  he  was  domi- 
ciled, but  in  which  the  parties  had  never 
lived  together  as  husband  and  wife,  to 
recognition.  In  this  case,  however,  the 
court  w^as  of  the  opinion  that  evidence 
that  the  parties  separated  in  New  York 
implied  the  right  of  the  wife  to  retain 
her  domicil  in  New  York,  and  therefore 
the  divorce  upon  constructive  service 
upon  her  was  of  no  effect  in  New  York. 

And  in  Licht  v.  Licht  (1914)  88  Misc. 
107, 150  N.  Y.  Supp.  643,  also,  there  hav- 
ing been  a  separation  agreement  before 
the  removal  of  the  husband  to  Nevada, 
where  he  procured  the  divorce,  the  court 
said  that,  by  virtue  of  this  agreement,  the 
wife  had  a  right  to  establish  a  domicil 
separate  and  apart  from  the  husband; 
and  that  in  such  circumstances  there  can 
be  no  matrimonial  domicil  established 
by  the  husband  alone. 

The  decision  in  Ackerman  v.  Acker- 
man  (1908)  123  App.  Div.  750, 108  N.  Y. 
Supp.  534,  cited  in  the  note  in  18  L.R.A- 
(N.S.)  650,  was  affirmed  by  the  court 
of  appeals  in  (1910)  200  N.  Y.  72,  93  N. 
E.  192,  which  observed  that  the  conclu- 
sion that  the  Florida  divorce  was  void  as 
to  the  plaintiff  in  the  New  York  suit  was 
uncontested  by  defendant  and  was  in- 
dubitable. 

In  People  v.  Shaw  (1913)  259  HL  544, 
L.R.A.1915E,  87,  102  N.  E.  1031,  the 
Illinois  court  gave  effect  to  the  New 
York  rule  which  refuses  to  recognize  a 
divorce  upon  the  ground  of  desertion, 
granted  upon  constructive  service  of 
process  against  a  nonresident,  by  holding 
that  a  ceremonial  marriage  in  New  York 
of  a  woman  against  whom,  while  resid- 
ing in  New  York,  a  divorce  had  been  pre- 
viously granted  in  California  upon  serv- 
ice by  publication,  without  appearance, 
was  invalid  and  would  not  support  a 
prosecution  in  Illinois  for  bigamy  against 
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a  party  to  the  ceremony,  who  afterwards 
married  another  woman.  The  last  com- 
mon domicil  of  the  parties  to  the  divorce 
suit  seems  to  have  been  in  Illinois.  The 
matrimonial  domicil  was  never  estab- 
lished in  California  where  the  divorce 
was  granted. 

In  Bruguiere  v.  Bruguiere  (1916)  172 
CaL  199, 155  Pac.  988,  it  was  held  that  a 
divorce  obtained  by  a  husband  in  Ne- 
vada upon  constructive  service  of  process 
upon  the  wife  who  received  no  actual  no- 
tice of  the  proceedings,  was  not  binding 
upon  the  courts  of  California  where  the 
parties  were  domiciled  up  to  the  time 
that  the  husband  went  to  Nevada,  even 
assuming  that  he  obtained  a  bona  fide 
residence  in  Nevada.  As  a  matter  of 
fact  the  court  was  of  the  opinion  that 
his  residence  in  Nevada  was  not  bona 
fide.  In  this  case,  however,  it  was  held 
that  the  wife  had  estopped  herself  to 
deny  the  validity  of  the  Nevada  divorce 
as  affecting  her  status  in  California  by 
reason  of  her  acquiescence  therein  and 
lier  remarriage  to  another  man  in  re- 
liance thereon,  notwithstanding  that  she 
subsequently  procured  a  decree  in  New 
York  declaring  that  marriage  annulled 
on  the  ground  that  she  had  not  been  le- 
gally divorced  from  the  first  husband. 

In  Walker  v.  Walker  (1915)  125  Md. 
649,  94  Atl.  346,  Ann.  Cas.  1916B,  934, 
a  decree  of  divorce  in  favor  of  the  hus- 
band, rendered  in  Nevada,  was  refused 
recognition  because  the  husband  had  not 
obtained  a  bona  fide  domicil  in  Nevada, 
the  court  expressly  declaring  that  the 
conclusion  was  reached  without  refer- 
ence to  the  service  of  the  summons  is- 
sued by  the  Nevada  court. 

In  Gooch  V.  Gooch  (1913)  38  Okla. 
300,  47  L.R.A.(N.S.)  480,  133  Pac.  242, 
where  a  husband  abandoned  his  wife  in 
Oklahoma,  and  maintained  a  residence  in 
Missouri  for  the  statutory  time  required 
for  divorce,  and  procured  a  decree  on 
constructive  service  upon  the  wife,  who 
did  not  appear  and  had  no  knowledge  of 
the  action,  the  court  held  that,  whatever 
effect  the  decree  might  have  on  the  mari- 
tal relation,  the  court  which  rendered  it 
was  without  jurisdiction  to  affect  the 
right  that  the  wife  and  the  children  had 
acquired  as  members  of  the  family  in 
a  homestead  in  Oklahoma. 

The  question  in  Toncray  v.  Toncray 
(1910)  123  Teim.  476,  34  KR.A.(X.S.) 
1106,  131  S.  W.  977,  Ann.  Cas.  1912C, 
284,  was  whether  a  divorce  in  favor  of 
the  husband  in  Virginia,  where  he  had  a 
bona  fide  domicil,  rendered  upon  publi- 
cation without  service  upon  thp.  wife  or 

any  actual  notice  to  her,  the  matrimonial 
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domicil  of  the  parties  being  in  Tennes- 
see, had  the  effect  to  deprive  her  of  her 
right  to  sue  for  alimony  in  Tennessee; 
and  the  court  expressly  said  that  the 
validity  of  the  Virginia  decree,  so  far  as 
it  served  to  dissolve  the  bonds  of  matri- 
mony existing  between  the  parties,  must 
be  assumed  for  the  purposes  of  the  ap- 
peal, since  neither  party  appealed  from 
that  part  of  the  decree  of  the  Tennessee 
chancellor  which  upheld  the  Virginia 
judgment  to  that  extent.  (The  note  ap- 
pended to  this  case  in  34  L.R.A.(N.S.) 
1106,  deals  with  the  effect  of  a  valid  di- 
vorce granted  in  one  state  upon  an  inde- 
pendent suit  for  alimony  in  another,  and 
that  note  is  supplemented  by  the  note  to 
Bodie  V.  Bates,  L.R.A.1915E,  421.) 

—  dlToree  sraated  to  wife  im  a  state 
to  wMob  she  remoTed  after  separa- 
tion. 

See  also  cases  cited  in  note  59  L.B.A. 
162,  and  18  L.R.A.(N.S.)  647. 

In  Matthews  v.  Matthews  (1912)  139 
Ga.  123,  76  S.  E.  855,  the  court  refused 
to  recognize  either  under  the  full  faith 
and  credit  clause  or  on  principles  of 
comity  a  decree  of  divorce  rendered  by  a 
court  of  Alabama  in  favor  of  a  wife  upon 
constructive  service  of  the  husband,  who 
apparently  had  no  actual  notice  of  the 
pendency  of  the  suit.  The  court  also 
said  in  this  case  that  the  judge  was  au- 
thorized to  find  that  the  wife  had  no  ac- 
tual domicil  in  Alabama,  and  that  she 
commenced  her  suit  there  on  arrival  and 
returned  to  Georgia  within  fifty  or  sixty 
days  and  before  the  grant  of  the  divorce 
decree 

In  Bavlis  v.  Baylis  (1913)  207  N,  Y. 
446,  lOl^N.  E.  176,  affirming  (1911)  146 
App.  Div.  517, 131  N.  Y.  Supp.  671,  refus- 
ing under  the  doctrine  of  the  Haddock 
Case,  to  recognize  a  divorce  granted  to 
the  wife  in  Connecticut  without  personal 
service  upon  her  husband  in  that  state, 
the  matrimonial  domicil  having  been  in 
New  York,  neither  the  ground  of  the  di- 
vorce nor  the  circumstances  of  the  sep- 
aration appear.  The  New  York  action 
involved  the  custody  and  legitimacy  of  a 
child  of  a  subsequent  marriage  con- 
tracted by  the  wife. 

In  Tysen  v.  Tysen  (1910)  140  App. 
Div.  370, 125  N.  Y.  Supp.  479,  refusing  to 
recognize  a  divorce  granted  in  Michigan 
on  the  ground  of  cruelty,  in  favor  of 
the  wife  upon  constructive  service  upon 
the  husband,  the  last  common  matri- 
monial domicil  was  apparently  in  New 
York,  but  the  husband  seems  to  have 
been  domiciled  in  California  at  the  time 
of  the  decree.    The  New  York  suit  was 
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by  a  man  with  whom  the  wife,  after  the 
Michigan  divorce,  entered  into  a  cere- 
monial marriage  in  Connecticut,  to  annul 
the  same. 

In  Bemey  v,  Adriance  (1913)  159 
App.  Div,  628,  142  N.  Y.  Supp.  748,  the 
New  York  doctrine  was  applied  by  refus- 
ing to  recognize  a  divorce  obtained  by 
the  wife  in  South  Dakota  upon  construc- 
tive service  of  process  after  she  had  been 
abandoned  by  the  husband  in  New  York, 
which  was  the  last  common  matrimonial 
domicil.  The  husband  in  this  case  was 
personally  served  in  New  York,  but  did 
not  appear.  The  case  is  rather  an  extra- 
ordinary one,  as  the  New  York  action 
was  for  criminal  conversation  brought  by 
the  husband  against  a  man  with  whom, 
after  the  South  Dakota  divorce,  the  wife 
entered  into  a  ceremonial  marriage  in 
New  Jersey,  where  she  waa  then  residing, 
and  was  based  on  their  relations  after 
the  divorce  and  before  and  after  the  New 
Jersey  marriage.  The  New  York  court 
expressly  held  that  the  New  Jersey  mar- 
riage was  no  defense  to  the  action,  even 
though  the  courts  of  that  state  might 
have  recognized  the  South  Dakota  decree 
as  binding  upon  a  citizen  of  that  state. 

In  People  ex  rel.  Catlin  v.  Catlin 
(1910)  69  Misc.  191, 126  N.  Y.  Supp.  350, 
the  court  refused  to  recognize  a  Nevada 
divorce,  even  upon  the  assumption  that 
the  wife,  who  obtained  it,  had  acquired  a 
domicil  in  Nevada,  the  husband  having 
been  served  constructively  only.  The 
court  said  that  the  divorce  was  of  no  ef- 
fect in  New  York  whether  or  not  the  sep- 
aration was  due  to  the  fault  of  the  de- 
fendant (the  husband).  The  decision 
was  upon  the  assumption  that  the  matri- 
monial domicil  was  in  New  York,  not- 
withstanding that  the  parties  last  lived 
together  in  New  Jersey,  it  appearing 
that  both  parties  moved  to  New  York 
and  while  there  amicably  discussed  the 
subject  of  setting  up  housekeeping  to- 
gether. There  is  an  implication  that  if 
the  matrimonial  domicil  had  remained  in 
New  Jersey,  the  court  might  have  recog- 
nized the  Nevada  divorce,  even  as  affect- 
ing the  status  of  the  parties  in  New 
York.  This  implied  concession  however, 
apparently  rests  upon  principles  of  com- 
ity, and  not  on  the  full  faith  and  credit 
provision. 

In  Re  Higgins  (1909)  65  Misc.  415, 121 
N.  Y.  Supp.  907,  the  court  refusing  to 
recognize  a  divorce  obtained  by  the  wife 
in  Ohio  upon  constructive  service  of 
process,  discussed  chiefly  an  alleged  ap- 
pearance. The  facts  as  to  the  matri- 
monial  domicil   did  not  appear   except 

that  the  court  stated  that  there  was 
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nothing  in  the  pretense  that  the  decree 
was  obtained  in  the  state  of  the  matri- 
monial domicil. 

In  Gibson  v.  Gibson  (1913)  81  Misc. 
508,  143  N.  Y.  Supp.  37,  however,  a  wife 
who,  after  obtaining  a  decree  of  separa- 
tion in  New  York,  procured  a  divorce  in 
Ohio  upon  constructive  service  of  process 
on  the  husband,  was  held  estopped  to 
deny  the  validity  of  that  decree,  on  a  mo- 
tion by  the  husband  to  modify  the  New 
York  decree  so  as  to  relieve  him  from 
the  payment  of  alimony. 

In  Blondin  v.  Brooks  (1910)  83  Vt. 
476,  76  Atl.  184,  where  an  attack  on  the 
divorce  was  made  by  a  stranger  in  a  suit 
involving  title  to  real  property,  the  court 
held  that  a  decree  of  divorce  in  favor  of 
the  wife  in  New  Mexico,  upon  personal 
service  upon  the  husband  in  Vermont, 
where  the  parties  had  been  living  to- 
gether prior  to  the  separation,  would  not 
be  recognized  as  affecting  the  status  of 
the  parties  in  Vermont,  even  assuming 
that  it  was  valid  in  New  Mexico.  From 
the  discussion  and  citation  of  cases  it 
would  seem  that  the  result  would  have 
been  the  same  even  upon  the  assumption 
that  the  wife  had  acquired  a  bona  fide 
domicil  in  New  Mexico;  but  as  a  matter 
of  fact,  the  decision  rested  in  part  at 
least  upon  the  idea  that  she  had  not  ac- 
quired a  bona  fide  domicil  and  had 
practised  a  fraud  on  the  court  in  New 
Mexico.  Upon  that  assumption,  of 
course,  the  divorce  would  not  be  entitled 
to  recognition,  at  least  when  attacked  by 
a  stranger,  although  apart  from  the  ob- 
jection arising  from  the  constructive 
service  of  process. 

In  Cass  v.  Cass  (1910)  102  L.  T.  N.  S. 
(Eng.)  397,  54  Sol.  So.  328,  26  Times  L. 
R,  305,  where  a  wife  who  had  been  liv- 
ing with  her  husband  in  Massachusetts 
took  up  her  abode  in  Dakota  and  pro- 
cured a  divorce  upon  service  by  publica- 
tion upon  the  husband  who  did  not  ap- 
pear, the  court  held  that  such  divorce 
was  not  entitled  to  recognition  in  a  suit 
for  nullity  of  a  marriage  subsequently 
contracted  by  her  in  New  York,  it  being 
found  on  the  evidence  that  the  divorce 
in  the  circumstances  would  not  have  been 
recognized  either  in  Massachusetts,  the 
domicil  of  the  first  husband,  or  in  New 
York,  where  the  marriage  ceremony  took 
place.  It  is  not  clear  whether  or  not  the 
decision  was  rendered  upon  the  assump- 
tion that  the  wife  procured  a  bona  fide 
domicil  in  Dakota. 

In  Montmorency  v.  Montmorency 
(1911)  —  Tex.  Civ.  App.  — ,  139  S.  W. 
1168,  the  court  upheld  the  jurisdiction  of 
a  court  of  Texas  to  grant  a  divorce  in 
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favor  of  the  wife  upon  constructive  serv- 
ice of  process  upon  the  husband  where, 
after  being  abandoned  by  the  husband 
she  removed  to  Texas  and  acquired  a 
domicil  there.  Although,  as  stated,  the 
question  in  this  case  was  as  to  the  juris- 
diction of  a  local  court,  and  therefore 
not  strictly  in  point,  the  opinion  takes 
the  position  that  where  a  husband 
abandons  his  wife  the  marital  domicil 
remains  with  her  until  a  new  domicil  be 
acquired  by  her  elsewhere,  and  that  a 
court  of  the  marital  domicil  has  juris- 
diction to  grant  a  divorce  upon  construc- 
tive service  which  will  be  entitled  to 
recognition  in  other  states  under  the  full 
faith  and  credit  provision.  This  decision 
was  apparently  rendered  upon  the  as- 
sumption that  the  parties  had  never 
lived  together  as  husband  and  wife  in 
Texas. 

-~  effect  of  Appemraaoe  hy  defeatdaat* 

See  also  cases  cited  in  notes  in  59 
L.R.A.  162,  and  18  L.R.A.(N.S.)  647. 

A  general  appearance,  or  wliat 
amounts  to  such  an  appeaiance,  by  a  de- 
fendant in  any  one  of  the  four  sitnations 
above  referred  to,  removes  any  objection 
to  the  jurisdiction  as  affected  by  the 
mode  of  service,  and,  in  the  absenee  of 
other  objections,  entitles  the  decree  to 
recc^rnition  under  the  full  faith  and 
credit  provisions  as  affecting  the  status 
of  the  parties  in  other  states^  whatever 
might  be  the  case  in  the  absence  of  such 
an  appearance.  The  effect  of  an  ap« 
pearance  to  waive  the  objection  that 
neither  of  the  parties  was  bona  iide 
domiciled  in  the  state  where  the  divorce 
was  granted  presents  another  question 
which  is  not  within  the  scope  of  this 
note. 

Because  of  the  appearance  by  the  de^ 
fendant  in  the  divorce  suit,  a  decree 
rendered  in  another  state  upon  construc- 
tive service  or  personal  service  out  of 
the  state  was  recognised  and  given  effect 
in  Rupp  V.  Rupp  (1913)  156  App.  Div. 
389,  141  H.  Y.  Supp.  484;  French  v. 
French  (1911)  74  Misc.  628,  131  N.  Y. 
Supp.  1053;  Richards  V.  Richards  (1914) 
87  Misc.  134,  149  N.  Y.  Supp.  1028. 

And  in  Com.  v.  Parker  (1915)  59  Pa. 
Super.  Ct.  74,  the  appearance  of  the  wife 
who  was  served  thn>ugh  the  mail  in  a 
Nevada  suit  for  divorce,  was  held  to 
entitle  the  decree  in  favor  of  the  hus- 
band to  recognition  under  the  full  faith 
and  credit  provision,  although  Penn- 
sylvania was  the  only  common  domicil 
the  parties  had  ever  had;  and  the  court 
assumed  that  but  for  her  appearance  the 

Nevada  decree  could  not  have  had  the 
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extraterritorial  effect  of  impairing  or 
destroying  her  status  in  Pennsylvania, 
since  no  service  on  her  in  that  state  could 
import  her  into  the  jurisdiction  of 
Nevada.  The  appearance  in  this  case 
was  by  an  answer  which  not  only  trav- 
ersed the  averments  of  the  libel,  but 
craved  the  protection  afforded  to  the 
wife  under  the  laws  of  Nevada. 

In  Weaver  v.  Weaver  (1916)  160  N.  Y. 
Supp.  642,  however,  it  was  held  that  a 
motion  in  the  foreign  jurisdiction  by  a 
nonresident  who  had  been  served  con- 
structively only  to  vacate  the  decree  for 
irregularities  and  defects  and  want  of 
jurisdiction,  which  motion  was  finally 
denied;  did  not  give  the  decree  the  effect 
of  one  rendered  on  personal  service  or 
appearance  before  judgment,  nor  extend 
its  territorial  effect;  and  the  court  there- 
fore held  that  the  decree  was  not  avail- 
able in  New  York  state  as  a  ground  for 
vacating  an  order  for  alimony  in  a  sepa- 
ration suit  in  that  state. 

And  in  Re  Higgins  (1909)  65  Misc. 
415,  121  N.  Y.  Supp.  907,  where  an  at- 
tempt was  made  to  take  an  Ohio  decree 
out  of  the  New  York  rule  on  the  ground 
that  there  was  an  appearance  by  virtue 
of  an  instrument  signed  by  the  husband 
acknowledging  service  and  waiving 
proof  of  the  official  character  of  the  of- 
ficer before  whom  certain  depositions 
were  to  be  taken,  it  was  held  that  this 
instrument  could  not  be  regarded  as  an 
appearance  in  view  of  the  recital  in  the 
decree  that  there  had  been  no  appear- 
ance. The  proceeding  in  this  case,  how- 
ever, having  been  subsequently  reopened, 
and  it  then  appearing  that  the  decree  in 
the  other  state  had  been  amended  nunc 
pro  tunc  by  striking  therefrom  the  re- 
cital that  thje  defendant  (husband)  had 
not  appeared,  and  substituting  a  recital 
that  he  had  appeared,  the  decree  was 
recognized  and  given  effect  by  holding 
that  the  plaintiff  (wife)  in  that  decree 
was  entitled  to  letters  of  administration 
upon  the  estate  of  a  man  whom  she  sub- 
sequent! v  married.  Re  Higgins  (1910) 
68  Misc.^259,  124  N.  Y.  Supp.  1005. 

In  Gillig  V.  Gillig,  L.  R.  [1906]  P. 
(Bng.)  135,  75  L.  J.  Prob.  N.  S.  42,  94 
L.  T.  N.  S.  614,  22  Times  L.  R.  306,  a 
divorce  rendered  in  South  Dakota  in  fa- 
vor of  a  wife,  upon  service  in  England 
upon  the  husband,  who,  however,  was 
domiciled  in  New  York,  he  having  ap- 
peared in  the  Dakota  suit  and  entered  an 
action  by  cross  claim,  was  recognized  in 
England,  the  court  having  found  on  the 
evidence  that  it  would  have  been  recog- 
nized by  the  courts  of  New  York,  the 
domicil  of  tl.e  husband,  because  of  his 
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appearance  in  the  suit.  There  seems  to 
be  an  implication  in  the  opinion  that, 
had  the  husband  been  domiciled  in  Eng- 
land, the  court  would  not  have  recog- 
nized the  Dakota  divorce  notwithstand- 
ing the  appearance. 

Gomity. 

See  also  cases  cited  in  notes  in  69 
L.R.A.  162,  and  18  L.R.A.(N.S.)  647. 

As  shown  in  the  earlier  notes,  the  un- 
fortunate consequences  involved  in  the 
apparent  implication  of  the  majority 
opinion  in  the  Haddock  Case,  and  ex- 
press declarations  in  other  cases,  that  a 
decree  of  divorce  rendered  in  a  state 
other  than  the  matrimonial  domicil,  upon 
constructive  service  of  process  against  a 
nonresident  who  does  not  appear,  may  be 
valid  in  the  state  where  rendered,  in 
connection  with  the  holding  that  it  is  not 
entitled  to  recognition  under  the  full 
faith  and  credit  provision  in  other  states, 
are  in  a  measure  mitigated  by  the  dis- 
position of  some  courts  to  recognize 
divorces  granted  in  such  circumstances, 
upon  principles  of  comity,  though  not 
constrained  to  do  so  by  the  full  faith  and 
credit  provision. 

Indeed,  as  pointed  out  in  the  earlier 
note,  the  courts  which  prior  to  the  de- 
cision in  the  Haddock  Case  were  accus- 
tomed to  recognize  and  give  effect  to  de- 
crees of  divorce  rendered  in  other  states 
on  constructive  service  of  process,  upon 
the  assumption  that  such  decrees  were 
within  the  full  faith  and  credit  provision, 
continue  to  recognize  them  on  principles 
of  comity,  even  though  rendered  under 
conditions  which  according  to  the  dpC' 
trine  of  that  case  do  not  entitle  them  to 
the  protection  of  that  provision  as  af- 
fecting the  status  of  the  parties  in  other 
states. 

In  Gildersleeve  v.  Gildersleeve  (1914) 
88  Conn.  689,  92  Atl.  684,  Ann.  Cas. 
1916B,  920,  the  court  conceded  that  it 
was  not  bound  under  the  full  faith  and 
credit  clause  to  recognize  or  give  effect 
to  a  judgment  procured  by  a  husband  in 
South  Dakota  upon  constructive  service 
upon  the  wife,  a  nonresident  of  South 
Dakota  and  a  resident  of  Connecticut; 
but  held  that  the  divorce  was  entitled 
to  recognition  upon  principles  of  comity, 
although  the  wife  was  only  served  in 
Connecticut  and  did  not  appear  in  the 
South  Dakota  suit,  it  having  been  found 
by  the  court,  although  it  was  claimed 
otherwise,  that  the  husband  had  ac- 
quired a  bona  fide  domicil  in  South 
Dakota.  In  this  case  the  matrimonial 
domicil  prior  to  the  husband^s  going  to 

South  Dakota  was  apparently  in  Con- 
L,.R.A.1917B. 


necticut  and  the  wife  had  never  been  a 
resident  of  South  Dakota.  The  South 
Dakota  decree  was  rendered  upon  the 
ground  of  desertion  and  the  court  held 
that,  considered  from  the  point  of  view 
of  comity,  neither  the  fact  that  the 
period  of  desertion  required  by  the 
South  Dakota  statute  was  less  than 
that  required  by  Connecticut,  nor  the 
fact  that  the  service  was  constructive 
only,  prevented  the  recognition  of  the 
decree  by  the  Connecticut  court. 

In  reply  to  the  argument  that  the 
practice  of  going  to  remote  jurisdictions 
to  secure  a  divorce  not  obtainable  at 
home  by  reason  of  stricter  requirements 
ought  to  be  discouraged,  the  court  said: 
"Unfortunately  for  this  appeal,  the  re- 
verse side  of  the  picture  presenting  the 
consequences  of  the  course  advocated  is 
very  far  from  an  attractive  one.  It  is 
no  light  matter  as  affecting  individual, 
social,  or  civic  interests,  and  good  mor- 
als, that,  through  the  attitude  of  the 
courts  in  refusing  recognition  to  the 
judicial  action  of  sister  states^  a  condi- 
tion should  be  created  where  legitimacy 
becomes  dependent  upon  state  Unes, 
where  wives  in  one  state  become  eoncu- 
bines  when  they  pass  into  another,  where 
husband  or  wife  living  in  lawful  wedlock 
in  one  jurisdiction  is  converted  into  a 
bigamist  by  change  of  location,  where 
persons  capable  of  inheritance  in  one 
part  of  our  country  are  incapable  in.  an- 
other, where  certainty  of  status  may 
readily  give  place  to  uncertainty  and 
property  rights  be  thrown  into  con- 
fusion." 

In  Kaufman  y.  Kaufman  (1916)  160 
N.  Y.  Supp.  19,  a  decree  of  divorce  ren- 
dered in  Nevada  in  favor  of  the  wifoy 
upon  constructive  service  of  process 
upon  the  husband,  who  did  not  ai^>ear, 
but  who  was  not  a  resident  of  New  York, 
was  recognized  and  given  effect  so  as  to 
defeat  a  suit  for  annulment  brought  in 
New  York  by  a  man  whom  the  wife  sub- 
sequently married.  The  opinion  de- 
clares that,  while  the  courts  of  New  York 
had  uniformly  protected,  its  citizens 
against  the  decrees  obtained  by  a  con- 
structive process  in  foreign  jurisdictions, 
they  had  not  gone  so  far  as  to  protect  a 
nonresident  and  declare  void  a  decree 
granted  in  a  foreign  jurisdiction  against 
a  nonresident  of  the  state  (citing  Perciv- 
al  V.  Percival  (1905)  106  App.  Div.  Ill, 
94  N.  Y.  Supp.  909,  which  is  set  out  in 
the  note  in  18  L.Il.A.(N.S.)  at  page  652). 
The  court  also  expressed  the  opinion  in 
this  case,  that,  it  appearing  that  the  hus- 
band had  deserted  the  wife  in  New  York, 
the     matrimonial     domicil     there     was 
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broken,  and  she  was  then  free  to  select 
any  other  domicil  which  she  desired,  and, 
nfter  establishing  her  own  matrimonial 
domicil,  was  entitled  to  institute  an  ao- 
tion  for  divorce  in  that  forum. 

Following  the  decision  in  the  Haddock 
Case,  the  legislature  of  Kansas  placed 
decrees  of  divorce  on  constructive  serv- 
ice of  process  upon  the  same  basis  as 
Judgments  of  the  courts  of  Kansas,  and 
by  virtue  of  its  statute  any  judgment  or 
decree  in  one  of  the  United  States  in 
•conformity  to  the  laws  thereof  has  the 
same  force,  and  must  be  given  the  same 
faith  and  credit,  as  if  rendered  by  a 
court  of  Kansas.  Miller  v.  Miller  (1913) 
89  Kan.  151,  130  Pac.  681  It  was  also 
iield  in  this  case  that  the  finding  of  the 
<M>urt  of  the  other  state  as  to  the  juris- 
dictional requisite  of  residence  was 
binding  and  conclusive  upon  the  Kansas 
court  in  a  collateral  attack  upon  the  de- 
cree. That  question,  however,  is  not 
within  the  scope  of  this  note. 

So,  the  decision  of  the  United  States 
Supreme  Court  that  the  full  faith  and 
credit  clause  of  the  Federal  Constitution 
cannot  be  invoked  to  compel  a  state  to 
Tecognize  as  valid  a  divorce  granted  by 
a  sister  state  upon  constructive  service 
by  publication,  where  the  defendant  in 
the  suit  has  never  had  a  matrimonial 
domicil  in  the  state  granting  the  divorce, 
does  not  prevent  the  recognition  of  such 
decree  by  the  courts  of  Missouri  upon  the 
principles  of  comity.  Howard  v.  Strode 
(1912)  242  Mo.  210, 146  S.  W.  792,  Ann. 
Cas.  1913C,  1057. 

And  such  decrees  have  been  recognized 
en  principles  of  comity  in  other  cases 
which  are  cited  in  the  note  in  18  L.R.A. 
<N.S.)  647,  As  there  i>ointed  out,  how- 
ever, the  courts,  when  they  consider  the 
question  from  the  point  of  view  of 
comity,  are  inclined  to  take  into  consid- 
eration factors,  especially  the  fact 
-whether  or  not  defendant  had  actual  no- 
tice of  the  divorce  suit  imparted  by  pub- 


lication or  personal  service  out  of  the 
state,  which  would  not  be  important  if 
the  question  were  controlled  by  the  full 
faith  and  credit  provision. 

In  Douglas  v.  Teller  (1909)  53  Wash. 
695,  102  Pac.  761,  the  court,  while  recog- 
nizing that  it  would  not  be  bound  under 
the  full  faith  and  credit  provision  to 
recognize  a  divorce  on  the  ground  of 
abandonment  in  favor  of  the  husband^ 
granted  in  Illinois  upon  constructive 
service  of  process  upon  the  wife,  the  last 
matrimonial  domicil  having  apparently 
been  in  Michigan,  and  the  wife  not  hav- 
ing appeared  in  the  Illinois  suit,  never- 
theless held  that  that  decree  would  be 
recognized  as  a  matter  of  comity  in  a 
suit  by  the  wife  in  Washington  for  the 
removal  of  one  appointed  administrator 
of  the  estate  of  the  husband,  who  came 
to  Washington  after  the  divorce.  The 
court  observed  that  the  divorce  was 
granted  more  than  forty  years  before  the 
action  in  question  waa  begun,  and  while 
the  divorced  wife  testified  that  she  did 
not  know  of  the  divorce  until  long  after 
the  death  of  the  husband^  and  only  a  few 
months  prior  to  the  bringing  of  the  ac- 
tion, the  statement  was  contradicted  by 
the  daughter,  and  that  under  the  circum- 
stances the  decree  at  this  late  date 
ought  to  import  verity,  especially  in 
view  of  the  fact  that  it  is  a  valid  decree 
where  rendered. 

So,  in  Hicks  v.  Hicks  (1912)  69  Wash. 
627,  125  Pac.  945,  a  decree  of  divorce 
rendered  in  Alaska  in  favor  of  the  hus- 
band upon  constructive  service  of  proc- 
ess upon  the  wife,  the  parties  apparent- 
ly living  together  in  California  at  the 
time  of  the  separation,  was  recognized 
in  a  subsequent  suit  in  Washington  by 
the  wife  against  the  husband  for  a 
divorce;  it  being  further  held  that  an  at- 
tack in  such  suit  upon  the  Alaska  decree 
upon  the  ground  of  fraud  was  a  collater- 
al attack  and  therefore  could  not  be 
heard.  G.  H.  P. 
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Partnership  ^  accounting  —  creditor  of 
partner. 

1.  Where  the  individual  estate  of  a  de- 

Headnotes  by  Dawson,  J. 
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cedent  is  insolvent,  having  no  assets  except 
what  may  accrue  to  it  from  the  decedent's 
share  of  a  partnership  estate  after  the  part- 
nership debts  are  paid,  a  creditor  of  the  in- 
dividual estate  has  such  interest  in  the  ac- 
counting and  settlement  of  the  partnership 
estate  as  will  entitle  him  to  appear  in  the 
probate  court  and  resist  the  allowance  of 
questionable  claims  against  the  partnership 

Note.  ^  As  to  right  of  creditor  of  indi- 
vidual partner  or  of  his  estate  to  appear 
in  proceedings  for  the  settlement  of  af- 
fairs of  partnership,  see  annotation  follow- 
ing this  case,  post,  1047. 
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estate^  and  to  appeal  from  the  decision  of 
the  probate  court  thereon. 
For  other  cases,  see  Appeal  and  Error,  III. 
a,  in  Dig,  1-^2  N.  8. 

Executor  and  administrator  —  account- 
ing —  credit. 

2.  In  an  accounting  and  settlement  in  the 
probate  court »  an  administratrix  ia  not  ab- 
solutely entitled  to  credit  for  a  judgment 
rendered  against  her  as  administratrix 
which  she  has  paid;  and  the  court  may  in- 
quire whether  the  lawsuit  on  which  the 
judgment  was  founded  was  diligently  de- 
fended, whether  it  was  prudently  com- 
promised, or  whether  she  subjected  herself 
to  the  judgment  by  negligence,  fraud,  or 
collusion. 

For  other  cases,  see  Executors  and  Admin- 
istrators, IV.  c,  in  Dig.  1-52  A'.  S. 

Appeal  —  review  9t  facts. 

3.  Rule  followed  on  appeal  that  the  trial 
court's  findings  of  fact  based  upon  tangible 
and  sufficient  evidence  cannot  be  disturbed. 
For  other  cases,  see  Appeal  and  Error,  VII. 

I,  3,  in  Dig.  1-52  N.  S. 

(November  11,  1916.) 

APPEAL  by  a  creditor  of  the  individual 
estate  of  decedent  from  a  judgment  of 
the  District  Court  for  Jackson  County  af- 
firming a  judgment  of  the  Probate  Court 
allowing  a  claim  against  the  partnership 
estate  in  a  proceeding  for  the  settlement  of 
decedent's  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  F.  Garver  and  R.  D.  Garrer, 
for  appellant: 

A  creditor  has  the  right  to  proceed 
against  an  executor  or  administrator  for 
relief  because  of  unfaithful  administration 
or  failure  to  act. 

18  Cyc.  1209. 

The  claim  was  not  a  legal  claim  against 
the  estate. 

Hinnen  v.  Newman,  35  Kan.  709,  12  Pac. 
144;  Hawley  v.  Kansas  &  T.  Coal  Co.  48 
Kan.  593,  30  Pac.  14;  Sheldon  v.  Pruessner, 
52  Kan.  579,  22  L.R.A.  709,  35  Pac.  201; 
Alexander  v.  Barker,  64  Kan.  396,  67  Pac. 
829;  Patterson  v.  Imperial  Window  Glass 
Co.  91  Kan.  201,  137  Pac.  955;  United 
States  V.  The  Amistad,  15  Pet.  518,  10  L. 
ed.  826. 

The  administrator  will  not  be  given  credit 
for  moneys  paid  on  claims  which  are  not 
shown  to  be  legal  and  valid  claims  against 
the  estate. 

Carr  v.  Catlin,  13  Kan.  393;  Re  Corring- 
ton,  124  111.  363,  16  N.  E.  252;  Marshall 
v.  Coleman,  187  111.  556,  58  N.  E.  628; 
Turner  v.  Turner,  21  111.  App.  427 ;  Phillips 
V.  Frye,  14  Allen,  36;  Re  Van  Buren,  19 
Misc.  373,  44  N.  Y.  Supp.  357:  Re  Millen- 
ovich,  6  Nev.  161;  Jones  v.  Ward,  10  Yerg. 
160;  Ryan  v.  Williams,  92  Minn.  506,  100 
L.R.A.1017B. 


X.  W.  380;  Dawson  v.  Hemelrick,  33  W.  Va^ 
675,  11  S.  E.  31;  Gafford  v.  Dickinson,  37 
Kan.  287,  15  Pac.  175;  Re  Yetter,  44  App. 
Div.  404,  61  N.  Y.  Supp.  175,  affirmed  in 
162  N.  Y.  615,  57  N.  E.  1129;  Garr  v.  Hard- 
ing, 37  Mo.  App.  24;  Dullard  v.  Hardy,  47 
Mo.  403;  Gwynn  v.  Hamilton,  29  Ala.  233; 
Steele  v.  Steele,  64  Ala.  438,  38  Am.  Rep. 
15;  Tucker  v.  Tucker,  29  N.  J.  Eq.  286; 
Hurlbut  V.  Button,  44  N.  J.  Eq.  302,  15  AtL 
417. 

Messrs.  Charles  Hayden,  I.  T.  Price, 
A.  E.  Crane,  E.  I>.  Woodburn,  and  F.  T. 
Woodburn,  for  appellee: 

The  Fidelity  &  Deposit  Company  of  Mary- 
land had  no  appealable  interest,  or  right  to 
appeal  from  the  order  and  judgment  of  the 
probate  court  made  upon  the  accounting  of 
the  administratrix  and  trustee  of  the  estate 
of  L.  Sarbach's  Sons. 

Re  Crooks,  125  Cal.  459,  58  Pac.  89; 
Craft  V.  Bent,  8  Kan.  328 ;  Gille  v.  Emmons, 
58  Kan.  118,  62  Am.  St.  Rep.  609,  48  Pac. 
569;  Wolfley  v.  McPherson,  61  Kan.  492,  59 
Pac.  1054;  Commercial  State  Bank  v.  Ross, 
90  Kan.  425,  133  Pac.  538;  Cooper  v.  Rhea, 
82  Kan.  109,  29  L.RA.(X.S.)  930,  136  Am. 
St.  Rep.  100,  107  Pac.  799,  20  Ann.  Cas.  42; 
Kothman  v.  Markson,  34  Kan.  542,  9  Pac. 
218;  Phillips  v.  Faherty,  9  Kan.  App.  383, 
68  Pac.  801. 

Appellant's  pleading  presented  no  issue 
of  fraud  or  illegality. 

Re  Johnson,  92  Kan.  59,  139  Pac.  1161; 
Ladd  v.  Nystol,  63  Kan.  23,  64  Pac.  985; 
Gleason  v.  Wilson,  48  Kan.  500,  29  Pac.  698; 
Kingman,  P.  &  W.  R.  Co.  v.  Quinn,  45  Kan. 
477,  25  Pac.  1068;  Gille  v.  Emmons,  58  Kan. 
118,  62  Am.  St.  Rep.  609,  48  Pac.  569; 
Brookover  v.  Esterly,  12  Kan.  152;  9  Enc. 
PI.  &  Pr.  684,  685;  Barber  Asphalt  Paving 
Co.  v.  Botsford,  56  Kan.  532,  44  Pac.  3; 
Topeka  Capital  Co.  v.  March,  10  Kan.  App. 
40,  61  Pac,  876. 

The  judgment  of  the  district  court  was 
conclusive. 

Freeman  v.  Thompson,  53  Mo.  183;  Lenox 
V.  Clarke,  52  Mo.  116;  Mason  v.  Messenger, 
17  Iowa,  261;  Krekeler  v.  Ritter,  62  X.  Y. 
372;  Morris  v.  Sadler,  74  Kan.  892,  88 
Pac.  69;  De  Graw  v.  De  Graw,  7  Mo.  App. 
121;  Hansford  v.  Hansford,  34  Mo.  App. 
271;  Lathrop  v.  American  Emigrant  Co.  41 
Iowa,  547;  Johns  v.  Patte^  55  Iowa,  665,  8 
N.  W.  663;  Hardin  v.  Lee,  61  Mo.  241; 
Phillips  V.  Faherty,  9  Kan.  App.  383,  58 
Pac.  801;  Simpson  v.  Kimberlin,  12  Kau. 
679. 

Dawson,  J.,  delivered  the  opinion  of  the 
court : 

This  is  one  of  a  long  series  of  lawsuits 
which  have  reached  this  court  arising  out 
of  the  financial  troubles  of  Albert  Sarbach, 
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«l  Holton,  deceased,  and  also  of  the  partner- 
ship Lu  Sarbach'a  Sons,  of  which  he  was  a 
member.  .On  his  death  in  1009  Carrie  Sar- 
bach  was  appointed  administratrix  of  Al- 
bert's personal  estate,  and  also  of  his  part- 
nership's estate.  Some  time  later  an  action 
was  commenced  by  the  Linscott  State  Bank 
against  the  surviving  partner  of  L.  Sar- 
bach's  Sons,  and  against  Carrie  .both  as  ad- 
ministratrix of  Albert's  estate  and  of  the 
partnership  estate,  founded  on  certain  more 
or  less  meritorious  claims  amounting  to  $7,- 
596.75,  for  which  the  bank  prayed  judgment. 
A  separate  answer  was  filed  by  Carrie  as 
administratrix  of  both  estates.  Judgment 
by  compromise  was  rendered  for  $5,000 
against  her  as  administratrix  of  the  part- 
nership estate.  She  paid  this  judgment,  and 
over  the  objection  of  the  Fidelity  &  Deposit 
Conq>any,  a  creditor  of  Albert's  personal 
estate,  the  probate  court  allowed  this  item. 
This  objecting  creditor  appealed  to  the  dis- 
trict court,  and  the  controversy  there  ranged 
about  two  main  propositions,  the  right  of 
this  creditor  of  the  personal  estate  to  appeal 
from  an  allowance  of  the  $5,000  item 
against  the  partnership  estate^  and  whether 
the  original  judgment  for  $5,000  was  ren- 
dered in  good  faith  or  through  collusion  be- 
tween the  Linscott  State  Bank  and  certain 
attorneys  for  the  administratrix. 

The  trial  court  made  certain  findings  of 
fact  and  conclusions  of  law : 

"VIII.  .  .  .  Under  the  circumstances 
of  the  case,  and  with  the  knowledge  which 
could  be  produced  by  said  bank  proving  lia- 
bility of  L.  Sarbach's  Sons  for  the  payment 
of  each  of  said  two  notes  for  $3,000,  and 
the  fact  that  the  trial  courts  in  overruling 
defendants'  motion  to  exclude  evidence,  had, 
alter  full  argument  of  the  question,  decided 
that  the  amended  petition  in  the  case  stated 
a  cause  of  action  against  the  defendants,  the 
said  attorneys  acted  for  what  they  believed 
to  be  for  the  best  interests  of  the  estate  of 
L.  Sarbach's  Sons  in  advising  the  compro- 
mise that  was  then  made.  They  were  not  at- 
torneys for  said  bank,  and  did  not  act  for 
or  in  the  interest  of  said  bank  in  advising 
said  compromise,  nor  were  they  or  either 
of  them  guilty  of  any  fraud,  collusion,  negli- 
gence,   or    other    misconduct    whatsoever. 

«XII.  The  estate  of  Albert  Sarbach  is  in- 
solvent, and  probably  little  more  will  be 
paid  creditors  of  the  fifth  class.  There  is  a 
small  balance  in  the  partnership  estate, 
after  paying  all  partnership  liabilities. 

"XIII.  The  appellant,  the  Fidelity  k  De- 
posit Company  of  Maryland,  is  not  a  credit- 
or of  the  estate  of  L.  Sarbach's  Sons,  but 
is  a  creditor  of  the  estate  of  Albert  Sarbach, 
deceased.     .    .    . 

"Second.  Each  and  all  of  the  payments 
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made  by  said  Carrie  Sarbach  as  adminis- 
tratrix and  trustee  of  the  estate  of  L.  Sar- 
bach's Sons  pursuant  to  the  said  compro- 
mises mentioned  in  the  foregoing  findings  of 
fact,  and  including  the  payment  of  five 
thousand  dollars  ($5,000)  made  by  her  in 
satisfaction  of  the  judgment  recovered  by 
the  Linscott  State  Bank,  were  lawfully  made 
by  her,  and  she  should  be  allowed  credit 
therefor. 

"Third.  The  Fidelity  &  Deposit  Company 
of  Maryland,  not  being  a  creditor  of  L.  Sar- 
bach's Sons,  had  no  appealable  interest  or 
right  to  appeal  from  the  order  and  judg- 
ment of  the  probate  court  made  upon  the 
accounting  of  said  Carrie  Sarbach,  as  ad- 
ministratrix and  trustee  of  the  estate  of  L. 
Sarbach's  Sons." 

Error  is  assigned  (a)  on  the  decision  that 
the  $5,000  paid  to  the  bank  in  accordance 
with  the  judgment  was  a  legal  claim  against 
the  partnership  estate;  and  (b)  on  the  rul- 
ing that  the  appellant,  not  being  a  creditor 
of  the  partnership  estate,  had  no  appeal- 
able interest  in  the  probate  court's  allow- 
ance of  this  judgment  item. 

Considering  the  latter  question  first,  we 
have  no  doubt  that  the  appellant  had  an 
interest  in  the  proceedings  in  the  probate 
court  and  an  appealable  interest  from  an  ad- 
verse decision.  Its  interest  in  the  probate 
court's  action  was  simple  and  easily  under- 
stood. It  was  a  creditor  of  Albert's  per- 
sonal estate.  That  estate  was  insolvent. 
Whatever  was  left  of  the  partnership  es- 
tate after  its  lawful  debts  were  paid  would 
inure  to  the  partners  individually,  and  Al- 
bert's estate  would  get  his  proper  share  as 
partner.  When  tliat  share  was  distributed, 
the  personal  creditors  could  reach  it.  If 
personal  creditors  are  compelled  to  stand 
aside  without  right  to  be  heard  while  part- 
nership assets  are  frittered  away  on  trumped- 
up  claims,  there  is  a  discrepancy  in  the 
law  which  is  highly  discreditable  to  the  ad- 
ministration of  justice,  and  one  which  we 
would  be  reluctant  to  admit. 

Authorities  on  this  subject  are  not  numer- 
ous, but  the  statute  is  plain.  Section  3522 
of  the  General  Statutes  of  1909  provides: 
''The  probate  court  shall  have  jurisdiction 
to  hear  and  determine  all  demands  against 
any  estate;  and  a  concise  entry  of  the  order 
of  allowance  shall  be  made  on  the  record  of 
the  court,  which  shall  have  the  force  and 
efi'ect  of  a  judgment." 
I  How  is  the  court  to  hear  and  determine 
I  such  demands?  By  hearing  only  those  who 
advocate  the  demands?  Sliall  the  court  lim- 
it the  hearing  of  objections  to  those  who 
have  direct  claims  against  the  estate?  Or 
in  fairness  and  justice  should  not  the  court 
hear  also  the  protest  of  those  who  are  vital- 
ly interested,  although  indirectly,  in  the  dis< 
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position  of  the  assets T  More  broadly  ex- 
pressed, should  not  the  court  make  the  sift- 
ing of  the  truth,  the  merit  of  the  claim,  its 
principal  concern,  and  hear  all  who  may  be 
nble  to  throw  light  on  the  subject  regardless 
of  their  interest? 

Section  3587  of  the  General  Statutes  of 
1909  provides  that,,  when  an  administrator 
desires  to  make  final  settlement  of  an  estate, 
he  shall  give  four  weeks'  notice  "to  all  cred- 
itors and  all  others  interested  in  the  estate." 
See  also  Gen.  Stat.  1909,  §  3490.  Who  can 
possibly  be  meant  by  the  words  "all  others 
interested  in  the  estate"  if  not  those  having 
claims  on  the  residue  after  direct  creditors 
are  satisfied?  11  R.  C.  L.  185.  Such  claim- 
ants may  not  inaptly  be  designated  and  con- 
sidered as  interveners  by  an  analogy  to  the 
practice  in  equity.  Certainly  the  statute  is 
not  using  empty  and  fiitile  words  when  it 
speaks  of  *'all  others  interested  in  the  es- 
tate." One  highly  pertinent  reason  why 
creditors  of  the  personal  estate  should  be 
heard  in  the  determination  of  claims  against 
the  partnership  estate  rests  on  the  proposi- 
tion that  the  probate  court's  decision  there- 
on will  go  for  review  to  the  district  court 
charged  with  a  presumption  in  favor  of  its 
regularity.  18  Cj'c.  1213.  It  will  be  noted 
also  that  the  statute  relating  to  appeals 
from  the  probate  court  (Gen.  Stat.  1909,  §§ 
3624  et  seq. )  is  very  liberal,  and  it  does  not 
define  who  may  be  appellants.  The  same 
liberality  as  to  appellants  should  be  inferred 
as  on  the  subject  matter  of  such  appeals. 
In  18  Cyc.  1209,  it  is  said:  "Tlie  general 
rule  that  any  party  aggrieved  by  a  judg- 
ment or  decree  may  appeal  therefrom,  and 
that  in  a  legal  sense  a  party  is  aggrieved 
by  a  judgment  or  decree  whenever  it  oper- 
ates on  his  rights  of  property  or  bears 
directly  upon  his  interest,  is  applicable  in 
procet'dings  for  the  settlement  of  adminis- 
tration accounts;  and  it  follows  as  the  con- 
verse of  this  general  rule  that  it  is  not  the 
privilege  of  a  party  to  appeal  from  a  judg- 
ment or  order  rendered  in  such  a  proceed- 
ing unless  he  is,  either  as  an  individual  or 
in  a  representative  capacity,  aggrieved 
thereby,  and  that  no  one  is  in  a  legal  sense 
aggrieved  by  such  a  judgment  or  order  un- 
less it  prejudicially  affects  his  rights  of 
property  or  pecuniary  interests,  or  those  of 
others  for  whom  he  is,  with  relation  to  such 
proceeding,  the  duly  constituted  represen- 
tative. Legatees,  distributees,  or  creditors 
of  the  decedent,  when  aggrieved  by  such  a 
judgment  or  decree,  may  appeal  therefrom." 

It  seems  clear,  therefore,  that  a  creditor 
of  the  personal  estate  who  is  dependent  up- 
on the  personal  estate's  share  of  the  resi- 
due of  a  partnership  estate  for  the  satisfac- 
tion of  his  claim  has  such  interest  in  the 
partnership  estate  as  will  entitle  him  to 
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resist  the  allowance  of  a  questionable  claim 
in  the  settlement  of  the  partnership  estate 
in  the  probate  court,  and  to  appeal  from  the 
decision  of  that  court.  Davenport  v.  Her- 
vey,  30  Tex.  309. 

Turning  next  to  what  appears  to  be  the 
controlling  feature  of  this  lawsuit,  the  ap- 
pellant's objections  to  the  item  in  contro- 
versy and  many  others  were  heard  by  the 
probate    court.      That    court    rendered    its 
judgment.    Appeal  was  taken,  and  while  the 
district  court  erroneously  held  that  the  ap- 
pellant creditor  had  no  appealable  interest 
from  the  allowance  of  claims  againat  the 
partnership  estate,  yet  appellant's  grievance 
at  its  allowance  was  heard  and  determined. 
Tlie  district  court  heard  the  evidence  touch- 
ing the  compromise  judgment  entered  in  the 
bank's  case  against  the  partnership  eatate> 
heard  the  evidence  as  to  the  alleged  collu- 
sion between  the  bank  and  certain  of  the  at- 
torneys for  the  administratrix,  and  made 
findings  of  fact,  quoted  in  part  above,  fully 
exonerating  counsel  from  any  unprofeaaion- 
al    or    collusive    conduct.      These    findings 
based  on  sufficient  oral  testimony  conclude 
that  phase  of  the  case  on  appeal.    We  would 
not  say  that  the  judgment  in  the  bank  case 
was  conclusive  before  the  probate  court  nor 
in  the  district  court  on  appeal  from  the  deci- 
sion of  the  probate  court.     Pearson  v.  Dar- 
rington,  32  Ala.  227  (syl.  H  14)  ;  Re  Yetter, 
44   App.    Div.    404,    61    N.    Y.    Supp.    176. 
Doubtless,  this  judgment  was  not  subject  to 
collateral  attack  by  the  parties  to  that  judg- 
ment.    But  the  probate  court  might  have 
disallowed  the  item  therefor  in  the  account 
of  the  administratrix  if  it  considered  that 
the  judgment   was   brought  about   by   the 
fraiid,   collusion,   or   negligence  of  the  ad- 
ministratrix and  her  attorneys.    A  prudent 
course  would  have  prompted  the  administra- 
trix to  have  secured  the  approval  of  the  j)ro- 
bate  court  before  consenting  to  a  compro- 
mise judgment.     We  realize,  however,  that 
situations  sometimes  develop  rapidly  in  a 
lawsuit,  and  it  is  necessary  for  litigants  and 
their  counsel  to  act  quickly,  and  to  trust 
that  their  course  will  later  meet  the   ap- 
proval of  those  entitled  to  review^  their  con- 
duct.   We  are  constrained  to  hold,  however, 
that  the  judgment  made  a  prima  facie  claim 
for  allowance  in  the  probate  court.     Gen. 
Stat.  1909,  §§  3518,  3519.    Here^  then,  was 
an  item  founded  on  a  judgment  presented  to 
the  probate  court  freighted  with  the  pre- 
sumption of  its  regularity  and  validity,  fur- 
ther strengthened  by  its  approval  and  al- 
lowance by  the  probate  oourt,  and  still  later 
its  merits  investigated  and  approTed  by  the 
district  court. 

In  such  a  situation  the  judgment  must  be 
affirmed. 
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Annotation — Right  of  creditor  of  individual  partner  or  of  his  estate  to 
appear  in  proceedings  for  the  settlement  of  a£Fairs  of  partnership. 


A  careful  search  discloses  but  few 
eases  which  have  involved  the  question 
stated  in  the  title  to  this  annotation. 
However,  the  question  is  one  which  in 
each  instance  depends  largely  upon  the 
construction  to  be  placed  upon  the  par- 
ticular statutes  under  consideration,  so 
that  precedents  are  of  little  value  unless 
similar  statutes  are  involved.  As  a  con- 
sequence of  this  we  may  have  conclu- 
sions which  are  diametrically  opposed, 
but  which  at  the  same  time  do  not  con- 
flict. This  is  illustrated  by  the  following 
decisions : 

Under  the  Kansas  statutes  it  has  re- 
cently been  held  (Fidelity  &  D.  Co.  v. 
Sarbach,  ante,  1043,  wherein  the  perti- 
nent provisions  of  the  statute  are  quoted) 
that  a  creditor  of  the  estate  of  a  deceased 
individual  partner,  who  is  dependent 
upon  the  individual  estate's  share  of  the 
residue  of  the  partnership  assets  for  the 
satisfaction  of  his  claim,  has  such  an  in- 
terest in  the  accounting  and  settlement 
of  the  partnership  estate  as  entitles  him 
to  appear  in  the  probate  court  and  resist 
the  allowance  of  questionable  claims 
against  the  partnership  estate,  and  to  ap- 
peal from  the  decision  of  that  court 
thereon. 

But  a  contrary  conclusion  has  been 
reached  by  the  supreme  court  of  Califor- 
nia in  Isaacs  v.  Jones  (1898)  121  ObI. 
257,  53  Pac.  793,  it  having  been  held  un- 
der a  statute  allowing  any  person  to  in- 
tervene in  an  action  ^^who  has  an  interest 
in  the  matter  in  litigation,  in  the  success 
of  either  of  the  parties,  or  an  interest 
against  both,"  that  a  creditor  of  an  in- 
dividual partner  had  no  such  interest  as 
would  entitle  him  to  intervene  in  an  a,e- 
tion  to  wind  up  the  affairs  of  the  part- 
nership, although  he  had  attached  the 
interest  of  the  individual  partner  in  the 
partnership  assets;  and  that  his  right  to 
intervene  was  not  .enlarged  by  the  action 
of  the  court  in  appointing  a  receiver  for 
the  partnership  or  by  the  conduct  of  the 
receiver  after  his  appointment.  In  so 
holding  the  court  reasoned  as  follows: 
'^There  have  been  many  decisions  upon 
the  right  of  intervention  which  is  given 
by  this  section,  but  in  none  of  them  has 
there  been  any  attempt  to  deflne  the  right 
in  any  clearer  terms  than  those  of  the 
section  itself.  Whether  any  particular 
case  is  within  the  terms  of  the  premises 
is  best  determined  by  a  consideration  of 
the  facts  of  that  case ;  and  the  considera- 
tion of  the  effect  of  any  particular  con- 
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struction  to  be  given  to  a  statute  is  of 
advantage  in  determining  the  construc- 
tion to  be  given  to  it,  and  is  frequently 
decisive  of  the  question.  To  avail  him- 
self of  the  right  given  by  this  section, 
the  applicant  must  have  either  an  inter- 
est in  the  matter  in  litigation,  or  in  the 
success  of  one  of  the  parties  to  the  ac- 
tion, or  an  interest  against  both  of  them* 
The  interest  here  referred  to  must  be  di- 
rect, and  not  consequential,  and  it  must 
be  an  interest  which  is  proper  to  be  de- 
termined in  the  action  in  which  the  in- 
tervention is  sought.  .  .  .  The  second 
sentence  of  the  section  above  quoted  it- 
self defines  the  circumstances  under 
which  an  intervention  may  be  had,  and 
is  to  that  extent  a  limitation  upon  the 
terms  used  in  the  first  sentence.  The 
third  person  must  have  an  interest  in 
claiming  what  is  sought  by  the  complaint, 
or  in  resisting  the  claim  of  the  plaintiff, 
or  must  demand  something  which  is  in- 
volved in  the  litigation  adversely  to  both 
of  the  parties.  The  object  of  the  pres- 
ent action  is  a  distribution  under  the  di- 
rection of  the  court  of  the  assets  of  the 
partnership,  including  the  determination 
of  the  amount  thereof  to  which  each 
partner  will  be  entitled  after  the  pay- 
ment of  all  the  partnership  claims.  Al- 
though the  individual  partners  are  enti- 
tled to  the  surplus  according  to  their  in- 
terests as  the  same  shall  be  ascertained 
by  the  court,  a  litigation  in  the  action 
of  disputed  claims  against  the  individual 
partners  is  not  appropriate.  If  every 
claim  against  each  of  the  partners  could 
be  made  the  subject  of  a  distinct  issue 
and  determination  in  such  an  action,  it 
is  easily  seen  that  the  litigation  might  be 
indefinitely  prolonged.  When  the  part- 
nership affairs  have  been  adjusted,  the 
court  should  enter  its  judgment  in  ac- 
cordance with  such  adjustment.  Its  au-- 
thority  to  appoint  a  receiver  rests  upon 
its  right  to  retain  in  its  possession  the 
property  of  the  partnership  until  the 
rights  of  the  several  claimants  thereto 
have  been  satisfied,  and  when  this  has- 
been  accomplished  the  receiver  is  to  be 
discharged.  The  court  is  not -authorized 
to  retain  in  its  possession  thereafter  the 
property  adjudged  to  belong  to  the  in- 
dividual partners,  for  distribution  among 
their  respective  creditors,  any  more  than 
it  would  have  been  authorized  to  -appoint 
a  receiver  for  that  purpose  in  the  first 
instance.  So  far  as  the  rights  of  these 
creditors  are  legal  rights,  they  are  to  be 
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enforced  in  the  ordinary  mode  for  en- 
forcing legal  obligationB.  In  the  present 
case,  the  appellant  alleges  that  it  has  se- 
cured its  claim  against  Bernhard  Isaacs 
by  the  lien  of  an  attachment,  and  it  ap- 
pears from  the  record  that  the  court  re- 
fused the  motion  of  the  plaintiff  to  dis- 
solve the  attachment.  This  lien  of  the 
appellant  is  upon  the  entire  share  of  his 
debtor  in  the  surplus  assets  of  the  part- 
nership, and  such  lien  will  be  available 
to  him  when  he  shall  have  obtained  a 
judgment  in  the  action  in  Yolo  county. 
He  has  not  yet  established  any  claim 
against  this  surplus^  and,  as  it  is  possi- 
ble that  he  may  not  obtain  a  judgment 
in  that  action  until  long  after  the  part- 
nership affairs  shall  have  been  adjusted 
in  the  present  action,  it  would  be  unjust 
to  permit  an  intervention  here,  the  only 
effect  of  which  would  be  to  tie  up  the 
property  until  the  determination  of  the 
suit  in  Yolo  county.  If  he  shall  obtain 
judgment  in  that  action  prior  to  the 
entry  of  judgment  herein,  a  sale  under 
that  judgment  of  the  interest  of  Bern- 
hard  Isaacs  in  the  real  estate  upon  which 


his  attachment  has  been  levied,  as  well 
as  in  the  partnership  property,  will  make 
the  purchaser  its  owner  and  entitled  to 
receive  from  the  court  whatever  may  be 
found  to  belong  to  Bernhard.''  But 
Beatty,  Ch.  J.,  dissented  from  this  deci- 
sion, saying  that  the  matter  in  litigation 
was  the  amount  of  the  surplufi  assets  of 
the  firm;  that  the  creditor  had  a  lien 
upon  an  individual  partner's  share,  that 
the  lien  was  a  valuable  interest,  that  the 
property  and  its  value  which  the  lien  at- 
tached not  only  could  be,  but  must  be, 
determined  in  the  action,  and  that  a 
plain  case  for  intervention  was  estab- 
lished. 

And  in  connection  with  the  decision  in 
Isaacs  V.  Jones  (1898)  121  OaL  257,  53 
Pac.  793,  see  New  Orleans  v.  Gauthreaux 
(1880)  32  La.  Ann.  1126,  wherein  it  was 
said  that  a  creditor  of  an  individual 
partner  was  not,  by  reason  of  an  attach- 
ment of  partnership  assets,  a  necessary 
party  to  a  suit  to  liquidate  the  partner- 
ship, as  only  partners  and  partnership 
creditors  have  a  direct  interest  in  such  a 
proceeding.  G.  J.  C. 
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L.  D.  HUGHES  et  al.,   Appts., 

V. 

MRS.   LELIA  M.   McEWEN. 
(—  Miss.  — ,  72  So.  848.) 

Bills  and  notes  —  when  payable. 

1.  A  note  payable  one  year  after  date,  but 
containing  a  clause  that  it  is  to  be  paid 
whenever  certain  land  is  sold  and  paid  for, 
secured  by  a  mortgage  reciting  that  the  note 
is  not  to  be  paid  until  the  land  is  sold,  is 
payable  not  in  a  year,  but  when  the  land 
IS  sold. 

For  other  casesy  see  Bills  and  NoteSy  VI.  h, 
in  Dig.  1-52  A'.  /S'. 

Same  —  reasonable  time. 

2.  A  note  payable  when  certain  land  is 
sold  is  payable  at  the  expiration  of  a  rea- 
sonable time  for  effecting  the  sale. 

For  other  vases,  see  Bills  and  Notes,  VL  6, 
in  Dig,  l-o2  S.  8. 

(N'ovember  6,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Chancery  Court  for  Pike  County 
in  complainant's  favor  in  a  suit  to  enjoin 

Note. —As  to  time  of  payment  of  obliga- 
tion  purporting  to  be  payable  on  specified 
event,  the  happening  of  which  is  wholly  or 
partially  within  the  control  of  the  promisor, 
see  annotation  following  this  case,  post,  1050. 
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the  sale  of  certain  land  to  satisfy  a  note. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  I>.  Hewitt  for  appellants. 

Messrs.  Price  &  Price  for  appellee. 

Sykes,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  L.  D.  Hughes,  one  of  the 
defendants  in  the  court  below,  on  January 
29,  1911,  sold  to  Mrs.  Lelia  M.  MeEwen,  the 
appellee  in  this  court,  a  eertaia  tract  of 
land  for  a  certain  consideration,  a  part 
of  which  was  paid  in  cash,  the  assumption 
of  a  deed  of  trust  due  the  Union  Dank,  and 
a  balance  of  $150,  for  w^hich  a  note  was 
given  by  Mrs.  McEwen,  secured  by  a  deed  of 
trust  on  certain  of  the  lands.  The  note 
reads  as  follows: 

« 
$150.        Summit,  Miss.,  Jan.  2dtfa,  1911. 

One  year  after  date  I,  we,  or  either  of  us, 
promise  to  pay  to  L.  D.  Hughes  or  bearer 
one  hundred  fifty  dollars,  for  value  received, 
with  interest  at  the  rate  of  10  per  cent  per 
annum  after  date  until  paid.  And  in  the 
event  default  is  made  in  the  payment  of 
this  note  at  maturity,  and  it  is  placed  in 
the  hands  of  an  attorney  for  collection,  an 
additional  amount  of  10  per  cent  shall  be 
added  to  the  same  as  attorneys*  fees.  The 
drawers  and  indorsers  severally  waive  pres- 
entation for  payment,  protest,  and  notice  of 
protest     for     nonpayment     of     this    note. 


HUGHES  V.  McEWEN. 
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Negotiable  and  payable  at  Union  Bank  of 
Pike,  Summit,  Miss.  It  is  understood  and 
agreed  that  this  note  is  to  be  paid  whenever 
80  acres  of  land  described  in  deed  of  trust 
to  secure  this  paper  is  sold  and  paid  for. 

Mrs.  L.  M.  McEwen. 

It  will  be  noted  that  the  note  in  its  be- 
ginning says  that  it  is  due  one  year  after 
date,  but  that  the  last  sentence  in  said  note 
reads  as.  follows:  "It  is  understood  .and 
agreed  that  tbis  note  is  to  be  paid  whenever 
80  acres  of  land  described  in  the  deed  of 
trust  to  secure  this  paper  is  sold  and  paid 
for.** 

The  deed  of  trust  contains  this  statement: 
'*Thifl  is  a  second  mortgage  to  one  held  by 
Union  Bank  of  Pike,  and  payment  of  note  is 
not  to  be  made  until  Mrs.  McEwen  has  sold 
and  collected  for  '80  acres  or  more  of  the 
land." 

This  note  of  $150  had  not  been  satisfied  on 
the  2d  day  of  February,  1915,  at  which  time 
Fred  J.  Martin,  the  trustee  in  the  deed 
of  trust,  advertised  the  land  for  sale  to 
satisfy  this  indebtedness.  Mrs.  McEwen 
Hied  a  bill  in  tbe  chancery  court  of  Pike 
county  seeking  to  enjoin  the  sale  of  the  land 
to  satisfy  the  note.  In  her  bill  she  contends 
that  the  note  is  not  due  and  will  not  become 
due  until  she  has  sold  and  collected  the  pur- 
chase money  for  80  acres  of  this  land.  The 
chancellor  issued  a  temporary  injunction, 
and  on  the  final  hearing  made  the  same  per- 
petual, from  which  judgment  this  appeal  is 
proaeeuted. 

It  is  the  contention  of  the  appellant  that 
the  note  is  due  one  vear  after  date,  and  that 
the  last  clause  in  the  note  simply  means 
that  if  the  land  is  sold  and  paid  for  before 
the  expiration  of  one  year,  then  the  note 
will  fall  due  at  that  time;  that  the  certain 
date  of  payment,  viz.,  one  year  after  date, 
ahould  control  any  ambiguous  or  uncertain 
clause  either  in  the  note  or  in  the  deed  of 
trust  as  to  the  payment.  The  note  and  the 
deed  of  trust  were  executed  at  the  same 
time,  and  should  be  considered  together. 
While  a  consideration  of  the  clause  in  the 
note  alone  might  lead  to  the  conclusion  of 
the  appellant,  yet,  when  considered  in  con- 
nection with  the  clause  in  the  deed  of  trust 
above  quoted,  it  is  quite  plain  that  it  was 
the  intention  of  both  parties  to  make  the 
note  payable  after  80  acres  of  land  had  been 
sold  and  the  purchase  price  of  same  paid. 

The  question  then  before  the  court  is  sim- 
ply this:  Construing  the  note  and  deed  of 
trust  together,  there  is  a  debt  of  $150  owing 
by  the  appellee  to  the  appellant,  but  the 
payment  of  which  is  postponed  to  a  future 
time  and  depends  upon  the  happening  of  a 
future  event,  resting  entirely  within  the  dis- 
cretion of  the  appellee,  and  which  event  the 
L.R.A.19nB. 


appellee  may  never  cause  to  happen.  In 
other  words,  taken  literally,  the  appellee 
can  defeat  the  payment  of  the  debt  due  by 
her  to  the  appellant  by  never  Helling  the 
land.  The  debt  is  an  absolute  one,  and  ia 
admitted  by  the  appellee. 

WHiile  there  are  some  authorities  to  the 
contrary,  the  great  weight  of  authority  and 
the  best- reasoned  cases  hold  that  in  cases  of 
this  kind  the  debt  l>ecomes  due  absolutely 
within  a  reasonable  time.  In  the  case  of  De 
Wolfe  V.  French,  51  Me.  420,  it  was  held 
that  where  a  debt  is  due  absolutely,  and  the 
happening  of  a  future  event  is  fixed  upon  aa 
a  convenient  time  for  payment  merely,  and 
the  future  event  does  not  happen  as  contem> 
plated,  the  law  implies  a  promise  to  pay 
within  a  reasonable  time. 

In  Sears  v.  Wright,  24  Me.  278,  where  a 
note  was  payable  "from  the  avails  of  the 
logs  bought  of  M.  M.,  when  tliere  is  a  sale 
made,''  it  was  held  ''not  payable  upon  a  con- 
tingency, but  absolutely,  and  when  a  reason* 
able  time  had  elapsed  to  make  sale  of  the 
logs,"  and  that  it  was  the  duty  of  the  maker 
to  sell  them.  But  whether  it  be  logs  to 
be  sold  or  a  farm  can  make  no  diflercnce. 
The  maker  of  the  note  is  to  make  sale  with- 
in a  reasonable  time  to  enable  him  to  dis- 
charge his  indebtedness. 

The  case  of  Crooker  t.  Holmes,  65  Me. 
195,  20  Am.  Rep.  687,  is  a  case  where  there 
was  a  promise  to  pay  $200  when  a  farm  was 
sold.  In  that  case  the  court  held  that  tlic 
debt  was  due  absolutely  within  a  reasonable 
time.  In  the  case  at  bar  it  will  be  noted 
that  there  was  no  provision  to  pay  the  $150 
out  of  any  particular  fund,  but  it  was  a. 
promise  to  pay  absolutely  when  the  land  was 
sold  and  the  proceeds  of  sale  collected.  The 
case  of  Noland  v.  Bull,  24  Or.  479,  33  Pac. 
983,  is  one  where  the  plaintiff  sold  and  con- 
veyed to  the  defendant  certain  real  prop- 
erty known  as  the  Stephens  ranch  for  an 
agreed  price  of  $2,000,  of  which  $1,500  was 
paid  in  cash,  and  the  balance  of  $500  was  to 
be  paid  when  the  defendant  sold  the  said 
ranch.  After  waiting  seven  years  the  plain- 
tiff brought  suit,  and  that  court  held  that 
the  agreement  was  in  effect  to  pay  the  $500 
within  a  reasonable  time,  and  that  the  seven 
years  which  had  elapsed  prior  to  the  com- 
mencement of  the  suit  constituted  a  reason- 
able time.  The  court  in  part  says:  "The 
$500  was  an  existing  indebtedness  at 
the  time  the  agreement  was  executed  by  the 
defendant  and  accepted  by  the  plaintiff,  the 
effect  of  which  agreement  was  to  postpone 
or  defer  the  time  of  payment  of  an  already 
due  aad  existing  debt  to  an  uncertain  date 
dependeat  upon  the  accomplishment  of  a 
specified  transaction,  viz.,  the  sale  of  the 
Stephens  ranch  at  the  price  mentioned. 
Where  there  is  a  present    debt    then    due. 
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constitutihg  the  basis  of  an  agreement, 
which  merely  postpones  tlie  time  of  its  pay- 
ment  to  an  uncertain  future  date,  when  a 
certain  specified  transaction  shall  be  ac- 
complished, the  agreement  is  to  pay  within 
a  reasonable  time,  whether  such  transaction 
is  accomplished  or  not/' 

In  the  case  of  Xunez  v.  Dautel,  19  Wall. 
562,  22  L.  ed.  161,  there  was  an  agreement 
**to  pay  as  soon  as  the  crop  can  be  sold  or 
the  money  raised  .from  any  other  source." 
It  was  there  held  payable  within  a  reason- 
able time.  The  court  says  in  its  opinion: 
■**It  could  not  have  been  the  intention  of  the 
parties  that  if  the  crop  were  destroyed,  or 
from  any  other  cause  could  never  be  sold, 
and  the  defendants  could  not  procure  the 
monev  from  anv  other  source,  the  debt 
should  never  be  paid.  Such  a  result  would 
be  a  mockery  of  justice." 

In  the  case  of  Randall  v.  Johnson,  59  Miss. 
317,  42  Am.  Rep.  365,  the  note  provided  for 
its  payment  ninety  days  after  the  first  re- 
turn trip  of  the  schooner  Mary  Bloom.  The 
schooner  was  lost  at  sea.  The  court  held 
that  the  money  became  payable  ninety  days 
after  the  expiration  of  the  period  of  time 
usually  required  for  a  return  trip  of  the 
schooner.  In  conclusion  this  opinion  says: 
"It  would  be  'a  mockery  of  justice'  to  hold 
that,  because  the  schooner  was  lost  at  sea. 


and  therefore  had  not  made  her  first  return 
trip,  the  appellee  lost  his  debt." 

It  would  be  inequitable  and  unjust  to 
hold  that  the  appellee  has  it  within  her 
power  to  defeat  the  payment  of  this  note  by 
failing  to  make  a  sale  of  the  land.  It  was 
her  duty  to  have  sold  the  same  within  a 
reasonable  time. 

The  only  question  which  remains  is  wheth- 
er or  not  she  had  had  a  reasonable  time  to 
make  this  sale  before  the  trustee  advertised 
the  land  under  the  deed  of  trust.  This  note 
is  dated  the  29th  day  of  January,  1911.  The 
trustee  advertised  tiie  same  for  sale  on  the 
2d  day  of  February,  1915.  A  period  of  four 
years  had  elapsed  between  the  date  of  the 
note  and  the  date  of  the  advertisement. 

The  testimony  in  the  case  shows  that  the 
appellee  had  made  some  effort  to  sell  the 
land.  There  is  no  showing,  however,  that 
there  were  any  exceptional  circumstances 
which  prevented  her  from  making  the  sale 
during  the  above  period  of  time.  We  are 
therefore  of  the  opinion  that  the  appellee 
has  had  a  reasonable  time  within  which  to 
sell  this  land,  and  that  the  note  was  due 
at  the  time  of  the  date  of  the  advertisement 
of  sale  by  the  trustee. 

It  therefore  follows  that  the  judgment  of 
the  lower  court  is  reversed,  the  injunction 
dissolved,  and  the  bill  dismissed. 


ie  of  payment  of  obligation  purporting  to  be  payable  on 
specified  event,  the  happening  of  which  is  wholly  or  partially  widun 
the  control  of  the  promisor. 


On  effect  of  promise  to  pay  as  soon  as 
promisor  can,  see  note  to  Benton  v.  Ben- 
ton, 27  L.R.A.(N.S.)  300. 

As  to  the  admissibility  of  parol  evi- 
dence that  written  instrument  for  the 
payment  of  money  was  executed  in  re- 
liance upon  a  parol  promise  that  pay- 
ment was  subject  to  a  condition  not  incor- 
porated therein,  see  note  to  Gandv  v. 
Weckerly,  18  L.R.A.(N.S.)  4B4.  ^The 
■question  there  covered  differs  from  the 
one  that  may  arise  in  the  present  note, 
«ince  here,  the  condition  being  incorpo- 
rated in  the  instrument,  parol  evidence,  if 


admitted,  must  be  for  the  purpose  of  aid- 
ing the  interpretation  of  the  condition. 

In  Hughes  v.  McEwen,  ante,  1048,  the 
position  that  the  note  was  payable  at  the 
date  mentioned  therein  at  all  events,  and 
sooner  if  the  land  should  be  sold  before 
that  time,  was  held  to  be  untenable. 
Had  the  court  supported  this  proposi- 
tion, of  course  the  question  made  the 
subject  of  this  annotation  could  not  have 
arisen.* 

As  indicated  in  the  title,  this  note  is 
concerned  for  the  most  part  with  cases 
in  which  the  happening  of  the  event  upon 


1  This  preliminary  question  is  not  with- 
in the  scope  of  this  notOj  and  is  not  here 
annotated  exhaustively.  The  wording  of 
the  particular  note  was  such  that  it  seems 
quite  obvious  that  the  position  taken  by 
the  court  was  the  correct  one.  A  com- 
parison of  its  wording  with  that  of  a  few 
cases  in  which  the  opposing  position  was 
taken  makes  the  soundness  of  the  court's 
position  in  the  Huoiu:s  Case  more  ob- 
vious. 

It  has  been  held  that  a  note  is  payable 
on  or  before  the  date  named  therein,  that 
I>.R.A.191:B. 


is,  payable  in  any  event  at  that  date,  and 
before,  if  the  contingency  happens  before, 

— where   the   wording   was: 
$284. 

Denver,  Colorado,  January  12,  1882. 

On  or  before  March  12,  1882,  after  date, 
I  promise  to  pay  to  the  order  of  J.  0. 
Allen  two  hundred  and  eig^hty-four  dol- 
lars, at  the  City  National  Bank,  with  in- 
terest 10  per  cent  per  annum.  Value  re- 
ceived. This  note  becomes  due  and  pay- 
able when  (if  before  March  12,  1882) 
Allen,  Burke,  &  Company  shall  dispose  of 
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•which  the  debt  is  payable  is  wholly  or 
partially  within  the  control  of  the 
J)romisor.  For  the  reason,  however, 
that  some  courts  have  not  distinguished 
this  class  of  cases  clearly  from  the  cases 
in  which  the  promisor  has  no  control 


over  the  happening  of  the  event,*  some 
cases  of  the  latter  class  have  been  cited 
for  the  purpose  of  distinction;  but  the 
note  does  not  purport  to  be  exhaustive 
of  that  class  of  cases. 
When  an  instrument  purports  to  »be 


A  part  or  all  their  interest  in  the  New  York 
Hotel,  or  when  the  interest  of  M.  C.  Burke 
may  be  sold  or  disposed  of. 

(Signed)  M.  C.  Burke. 

And  indorsed,  William  Kiskadden. 
Kiskadden  v.  Allen   (1883)   7  Colo.  207,  3 
Pac.   221; 

—where  the  note  read  as   follows: 

Aurora,  August  26th,  1858. 

Four  months  after  date,  or  as  soon  as 
I  shall  be  able  to  collect  a  certain  note 
against  Abram  Davis,  of  Chicago,  for 
value  received,  I  promise  to  pay  G.  Mar- 
lett  or  bear  one  nundred  and  twentv-flve 
dollars,  with  use. 

(Signed)  S.  McCarty. 

MeOarty  v.  Howell   (1860)   24  lU.  341; 

— where  the  note  read  as  follows: 
^120.  May  2,  1871. 

■  On  the  Ist  day  of  September,  1871  (or 
before,  if  made  out  of  the  «ale  of  J.  B. 
Drake's  horse  hayfork  and  hay  carrier), 
I  promise  to  pay  James  B.  Drake  or  order 
one  hundred  and  twenty  dollars,  for  value 
received,  with  use. 

John  W.  Cisne. 
^     Witness:  George  W.  Sohroyer. 
Cisne  v.  Chidester   (1877)    85  HI.  524; 

— ^where  the  note  read  as  follows: 
^500.  May  8th,  1872. 

Six  months  after  date,  or  before,  if  made 
out  of  the  sale  of  Drake's  horse  hayfork 
and  hay  carrier,  I  promise  to  pay  to  James 
B.  Drake  or  order  five  hundred  dollars, 
payable  at  the  Citisens  National  Bank  of 
Indianapolis,  value  received,  with  use, 
without  any  relief  from  valuation  or  ap- 
praisement laws.  If  suit  be  instituted 
to  enforce  the  payment  thereof,  I  agree 
to  pay  a  reasonable  attorney's  fee.  The 
drawers  and  indorsers  severally  waive  pre- 
sentment for  payment,  protest,  and  notice 
of  protest  and  nonpayment  of  this   note. 

(Signed)  James  P.  Walker. 

Walker  v.  Woollen  (1876)  54  Ind.  165,  23 
Am.  Rep.  639; 

— where  the  note  read  as  follows: 
^400.  February  5th.  1872. 

Six  months  i^ter  date  (or  before,  if 
made  out  of  the  sale  of  J.  B.  Drake's  i 
horse  hayfork  and  hay  carrier,  we  promise 
to  pay  James  B.  Drake  or  order  four  hun- 
dred dollars,  payable  at  the  First  National 
Bank  at  Indianapolifl^  value  received,  with 
use,  without  any  relief  from  valuation  or 
appraisement  laws.  If  suit  shall  be  insti- 
tuted to  enforce  the  payment  hereof,  we 
agree  to  pay  a  reasonable  attorney's  fee. 
Woollen  V.  Ulrich  (1878)  64  Ind.  120; 

— ^where  the  note  read: 

October  18,  1880. 

Twelve  months  after  date  (or  before, 
if  made  out  of  the  sale  of  Drake's  horse 
hayfork  and  hay  carrier),  I  promise  to 
L.R.A.1917B. 


pay  to  James  B.  Drake  or  bearer  sixty 
dollars,  negotiable  and  payable  at  the  First 
National  Bank,  Sioux  City,  Iowa,  with 
10  per  cent  interest  after  date  until  paid. 
If  interest  is  not  paid  when  due  the  same 
shall  bear  interest  at  10  per  cent;  and  if 
expenses  and  costs  are  incurred  by  the 
holder  in  consequence  of  a  failure  to  pay 
at  maturity,  the  undersigned  agrees  to  pay 
a  collection  fee  of  10  per  cent  on  the 
amount  due. 

D.    M.    Reed. 
Charlton    v.    Reed    (1883)    61    Iowa,    166, 
47  Am.  St.  Rep.  808,  16  N.  W.  64; 

— ^where   the   note   read   as    follows: 
Wyandotte,  Kansas,  May  4,  1870. 

In  consideration  of  a  purchase  from 
Jacob  Palmer  of  a  right  patented  May 
18th,  1869,  by  Theodore  De  Kanip,  of 
Kirkwood,  Missouri,  for  making  and  vend- 
ing wooden  spring  seats  for  wa^ns,  I 
hereby  promise  to  pay  him  two  hundred  and 
fifty  dollars  in  six  months,  or  as  soon  as 
I  can  with  due  diligence  make  the  money 
out  of  said  patent  right. 

M.   Hummer. 
Palmer  v.   Hummer    (1872)    10   Kan.  464, 
15  Am.  Rep.  353; 

— ^where  the  note  read: 

New  Ashford,  March  13th,  1840. 

For  value  received,  I  promise  to  pay  John 
Pero  or  bearer  five  hundred  and  seventy 
dollars  and  fifty  cents,  it  being  for  prop- 
erty I  purchased  of  him  in  value  at  this 
date,  as  being  payable  as  soon  as  can  be 
realized  of  the  above  amount  for  the  said 
property  I  have  this  day  purchased  of  said 
Pero,  which  is  to  ^be  paid  in  the  course  of 
the  season  now  coming. 

Bushrod  Buck. 
Cota  V.  Buck   (1844)   7  Met.   (Mass.)    588, 
41  Am.  Dec.  464; 

— where  the  note  read  as  follows: 

Gardner's  Dec.  9th,  1861. 

Nine  months  after  date,  or  as  J.  W. 
Barger's  horse  earns  the  money  in  the 
cavalry  of  the  C.  S.  A.  Army,  we,  or 
either  of  us,  promise  to  pay  Jno.  A. 
Gardner  or  bearer  ninety  dollars,  for  a 
horse  this  day  sold  by  him  to  said  Barger 
for  cavalry  service. 

J.  W.  Barger. 
H.  C.   McCutchen. 
Gardner  v.  Barger  (1871)  4  Heiak.  (Tenn.) 
668. 

8  For  example,  the  court  in  Hughes  v.  Mc- 
EwEN,  ante,  1048,  cites  De  Wolfe  v.  French 
(1864)  51  Me.  420,  to  the  proposition  that, 
''where  a  debt  is  due  absolutely,  and  the 
happening  of  a  future  event  is  fixed  upon 
as  a  convenient  time  for  payment  merely, 
and  the  future  event  does  not  happen  as 
contemplated,  the  law  implies  a  promise  to 
pay   within   a   reasonable   time."      In    the 
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payable  upon  the  happening  of  a  certain  , 
event,  the  question  which  must  precede 
any  inquiry  as  to  the  time  of  payment, 
assuming  that  the  event  has  not  hap- 
pened, is  whether  the  instrument  im- 
ports an  absolute  liability.  If  the  event , 
is  one   that  is  certain   to   happen,   the  ^ 


mere  promise  to  pay  may  import  such  an 
absolute  liability.  But  if  the  event  is 
one  wholly  or  partially  within  the  prom- 
isor's control,  and  therefore  not  certain 
to  happen,  the  absolute  character  of  the 
liability  cannot  be  inferred,'  as  it  may 
in  the  case  of  a  note,  from  the  mere 


Maine  case  the  debt  was  payable  when  a 
certain  vessel  returned  to  a  certain  port. 
Not  only  was  the  event  not  within  the 
control  of  the  promisor,  but  it  was  proved 
that  the  event  could  never  happen, — the 
vessel  had  been  sunk  before  its  retiu'n. 
The  holding  was  that,  '*where  the  debt  is 
absolute,  the  law  will  require  the  pay- 
ment to  be  made  within  a  reasonable  time 
after  it  is  ascertained  that  the  event  will 
never  happen."  The  holding  assumed  that 
the  debt  was  absolute  and  that  the  event 
could  not  possibly  happen.  It  would  be  very 
much  more  reasonable  to  assume  that  the 
debt  is  absolute  in  a  case  like  this — where 
both  parties  evidently  regarded  the  event 
as  certain  and  made  no  provision  for  a 
cliance  failure — than  it  would  be  to  as- 
sume that  it  is  absolute  in  a  case  where 
the  promisor  can  control  the  happening  of 
the  event.  The  happening  of  the  event, 
at  the  time  suit  was  commenced,  was  an 
impossibility,  while  in  the  Hughes  Case 
the  happening  of  the  event  was  still  pos- 
sible. These  facts  show  that  the  Maine 
case  is  not  authority  to  control  cases  that 
come  within  the  scope  of  the  present  note. 

In  Randall  v.  Johnson    (1881)    59   Hiss. 
317,    42    Am.     Rep.     365,    cited     by     the 
court    in    Hughes    y.    McEwen,    the   note 
read  as  follows: 
$240.  Moss  Point,  July  8,  1879. 

Ninety  days  after  the  first  return  trip 
of  the  schooner  Mary  Bloom,  I  promise 
to  pay  to  Nals  Johnson  or  order  the  sum  of 
two  hundred  and  forty  dollars  as  final  pay- 
ment on  rigging,  etc.,  .fiu'nished  for  said 
schooner,  with  interest  at  6  per  cent  per 
annum  from  the  date  of  return  trip. 

James  Glass. 
Surety,  L.  Randall. 
The  ship  had  been  lost  at  sea,  making  it 
impossible  that  the  event  should  ever  hap- 
pen. It  was  held  that  the  note  was  due  in 
ninety  days  after  the  time  when  the  ship 
would  in  all  probability  have  returned  had 
no  accident  happened.  So  this  citation  was 
also  not  authoritative  for  the  Hughes  Case. 

•  On  certainty  of  time  of  payment  as 
affecting  negotiability  of  commercial  paper, 
see  note  to  Joseph  v.  Catron,  1  L.R.A. 
(N.S.)    1120. 

Nunez  v.  Dautel  (1873)  19  Wall.  (U.  S.) 
560,  22  L.  ed.  161;  Brooks  v.  Hargreaves 
(1870)  21  Mich.  254;  Sackett  v.  Palmer 
(1857)  25  Barb.  (N.  Y.)  179;  Wiggins  v. 
Vaught  (1840)  Cheves,  L.  (S.  C.)  91;  Carlos 
V.  Fancourt  (1794)  5  T.  R.  482,  101  Eng. 
Reprint,  272. 

In  Brooks  v.  Hargraves   (1870)   21  Mich. 
254,  the  note  read  as  follows: 
$583.  Detroit,  Mich.,  Dec.  24,  1867. 

One  year  after  date,  for  value  received, 
L.R.A.1917B. 


we  promise  to  pay  to  Joseph  Smith  or 
bearer  five  hundred  and  eighty-three  dol- 
lars, witli  interest, — this  to  be  paid  when 
any  dividends  shall  be  declared  on  such 
shares  as  Joseph  Smith  has  been  holding 
heretofore  in  the  Agricultural  &  Broom 
Handle  Manufacturing  Company  of  Tren- 
ton, Mich. 

(Signed)  Geo.  Hargraves  &  Bro. 

The  court  stated  the  facts  as  follows: 
"The  defendants  pleaded  the  general  issue. 
On  the  trial,  the  plaintiff  having  put  the 
instrument  in  evidence,  the  defendants 
introduced  evidence  showing  that  said 
instrument  was  given  by  them  to  Joseph 
Smith  for  certain  shares  or  certificates  of 
stock  in  the  Agricultural  &  Broom  Handle 
Manufacturing  Company  of  Trenton,  which 
he  transferred  to  them,  and  that  for  the 
same  consideration,  and  as  part  of  the 
same  transaction,  they  also  gave  him 
another  note  or  obligation  in  every  respect 
like  the  one  in  suit*  except  that  in  place 
of  the  words  'one  year*  were  written  the 
words  *two  years.'  It  was  admitted  that 
no  dividends  had  been  declared  on  said 
stock  since  said  instruments  were  made. 
No  other  or  further  evidence  was  offered 
or  introduced  on  either  side.'*  While  not 
deciding  absolutely  what  the  meaning  of 
the  note  was,  the  court  said:  "It  is  some- 
what difficult  to  determine  the  precise 
meaning  of  this  instrument.  Wlien  read 
in  the  light  of  the  circumstances  referred 
to,  it  would  appear  as  if  it  was  intended 
to  give  credit  for  one  and  two  years,  and  to 
require  no  payment  at  all  until,  by  yield- 
ing some  dividend,  the  stock  sold  should  be 
found  to  have  some  real  value.  And  such 
I  think  is  the  natural  meaning  of  the  lan- 
guage used.''  It  was  held  that  the  instru- 
ment was  not  a  promissory  note,  which 
imports  a  consideration. 

In   Sackett   v.    Palm^    (1867)    25   Barb. 
(N.  Y.)   179,  the  note  read  as  follows: 
$550. 

Ninety  days  after  the  dissolution  of  the 
copartnership  between  Nelson  Chapin,  of 
the  party  of  the  first  part  in  said  co- 
partnership, and  J.  F.  Palmer,  of  the  party 
of  the  second  part  in  said  copartnership, 
and  the  settling  of  the  books  of  the  said 
firm,  I,  in  behalf  of  the  party  of  the  seoond 
part,  promise  to  pay  to  the  said  Nelson 
Chapin,  of  the  party  of  the  first  part,  five 
hundred  and  fifty  dollars;  the  interest  to 
be  paid  annually  by  the  aforesaid  J.  If. 
Palmer,  of  the  party  of  the  second  part  in 
the    aforesaid    copartnersillp. 

(Signed)  Nelson  Palmer. 

And  the  court  held  that  this  was  not  a 
promissory  note   for   the  reason   that   the 
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promise,  but  must  be  sought  in  the  other 
terms  of  the  instrument  or  in  extrinsic 
circumstances.*  It  is  therefore  a  mis- 
take to  argue  that  an  instrument  made 
payable  on  the  happening  of  an  event 
that  may  or  may  not  happen  takes  the 
standing  of  a  note,  which  necessarily  im- 
ports an  absolute  obligation,  and  then 
deduce  the  conclusion  that.it  is  payable 
in  a  reasonable  time  even  though  the 
event  has  not  happened.  That  would  be 
begging  the  question,  for,  while  it  is 
logical  to  conclude  that  if  the  debt  is  ab- 


solute the  parties  intended  to  fix  a  cer- 
tain time — or  a  time  that  may  be  made 
certain — for  its  payment,  the  hypothesis 
would  not  be  proved  by  assuming  the  cer- 
tainty of  the  time  of  payment,  as  is  the 
case  with  a  note. 

This,  of  course,  does  not  mean  that  the 
instrument  could  not  be  so  worded  that 
it  would  be  in  itself  very  strong  evi- 
dence that  the  debt  was  or  was  not  an 
absolute  one,^  but  it  does  mean  that  the 
circumstances  should  be  considered  to- 
gether with  the  wording  of  the  instru- 


flettling  of   the  books  was  an  event  that 
might  never  happen. 

In  Stamps  v.  Graves  (1825)  11  N.  C. 
(4  Hawks)  102,  it  was  held  that  an  instru- 
ment which  read  as  follows: 

I  promise  to  pay  John  Stamps  for  John 
W.  Graves  the  sum  of  two  hundred  and 
eighty-six  dollars  and  32/100,  out  of  a 
bond,  when  it  shall  be  collected,  on  James 
Daniel  for  the  sum  of  four  hundred  and 
fifty-two  dollars,  due  the  1st  of  March, 
1820,  eighteen  hundred  and  twenty.  30th 
Dec.   1819. 

(Signed)  A.  Graves, 

— was  not  a  promissory  note. 

In  Wiggins  v.  Vaught  (1840)  Cheves,  L. 
(S.  C.)  91,  the  promise  was  to  pay  "as 
fioon  as  I  am  in  possession  of  funds  to  do 
ao,  from  the  estate  of  B.,"  and  the  instru- 
ment was  held  to  be  not  a  promissory  note. 
The  court  said:  "In  such  a  case  the  con- 
sideration must  be  stated  and  the  agree- 
ment consequent  thereupon;  and  the  con- 
dition precedent  to  the  liability  must  be 
averred  to  have  happened.  All  these  mat- 
ters must  be  proved  as  laid.  In  the  dec- 
laration before  us,  the  note  is  stated  as 
the  promise,  and  the  happening  of  the 
contingency  or  performance  of  tne  condi- 
tion is  averred.  But  nothing  is  said  in 
the  declaration,  nor  was  there  any  proof 
given  on  the  trial,  about  the  consideration. 
The  plaintiff  was  therefore  neither  on  his 
allegation  nor  proof   entitled   to   recover." 

An  instrument  payable  on  a  contingency, 
as  one  made  payable  out  of  an  estate  '^when 
sold,"  cannot  be  declared  on  as  a  promis- 
sory note,  within  the  statute  3  &  4  Anno, 
chap.  9.  Carlos  v.  Fancourt  (1794)  5  T.  R. 
482,  101  Eng.  Reprint,  272. 

4  Nunez  v.  Dautel  (1873)  19  Wall.  (U. 
S.)  660,  22  L.  ed.  161;  Blake  v.  Coleman 
(1868)  22  Wis.  415,  99  Am.  Dec.  63.  It 
will  be  observed  that  most  of  the  other 
cases  cited  herein  assume  that  this  propo- 
sition is  correct.  In  practically  all  the 
cases  the  courts,  in  determining  whether 
or  not  the  debt  is  absolute,  consider  the 
extrinsic  circumstances  in  connection  with 
the  wording  of  the  particular  instrument. 
In  the  NuneK  Case  the  court  held  directly 
that  the  instrument,  because  made  payable 
upon  the  happening  of  an  event  that  was 
not  sure  to  happen,  was  not  a  note,  which 
imports  a  consideration,  but  was  a  mere 
agreement.  It  found,  however,  from  the 
L.R.A.1917B, 


wording  and  from  circumstances,  that  the 
obligation  was  an  absolute  one. 

»  Nunez  v.  Dautel  (U.  S.)  supra;  Wolf  v. 
Marsh  (1880)  64  Cal.  228,  3  Mor.  Min. 
Rep.  204;  Swift  Coal  &  Timber  Co.  v. 
Lewis  (1916)  170  Ky.  588,  186  S.  W.  479; 
Ubsdell  V.  Cunningham  (1885)  22  Mo.  124; 
Allen  V.  Maxwell  (1904)  56  W.  Va.  227,  49 
S.  E.  242.  See  abstract  of  holding  in  these 
and  other  cases,  as  cited  under  footnote  6, 
infra. 

The  holding  in  Jones  v.  Eisler  (1865)   3 
Kan.  134,  strongly  supports  this  construc- 
tion.    The  note  read  as  follows: 
$237.37.  Ottawa  Creek,  April  20th,  1860. 

For  value  received  (in  cutting  stone)  by 
Gouliep  Anders,  I  promise  to  pay,  when  I 
receive  it  from  government,  for  losses  sus- 
tained in  August,  1866,  or  as  soon  as  other- 
wise convenient,  the  sum  of  two  hundred 
and  thirty- seven  dollars  and  tldrty-seven 
cents. 

John  T.  Jones. 
The  court  said:  'The  first  question  pre- 
sented by  the  record  is.  When  did  the  note 
sued  on  become  due?  The  note  is  not  a 
conditional  one.  The  maker  owed  the 
payee,  who  had  performed  labor  for  him. 
He  declares  in  the  paper  that  he  has  re- 
ceived the  consideration,  which  all  must 
admit  was  a  valuable  one.  The  existence 
of  the  debt  was  not  made  to  depend  upon 
a  condition  or  contingency.  Everything 
necessary  to  constitute  a  promissory  note, 
except  the  time  of  payment,  is  clearly 
expressed.  *  As  to  the  time  the  language 
is  peculiar.  It  could  not  have  been  con- 
templated that  if  Jones  never  got  his 
money  from  the  government,  or  never 
should  be  in  a  situation  when  he  could 
conveniently  pay,  that  the  money  never 
was  to  be  payable.  Jones  evidently  ex- 
pected, within  a  reasonable  time,  to  get 
money  from  the  government,  or  failing  in 
that,  within  a  like  time,  it  would  other- 
wise be  convenient  to  pay.  After  having 
performed  work  to  the  full  amount  of  the 
note,  it  could  not  have  been  intended  that 
Andres  should  never  get  his  money  unless 
Jones  got  his  from  the  government,  or 
.should  find  it  otherwise  convenient  to  pay. 
The  intention  of  the  parties  doubtless  was 
that  it  should  in  any  event  be  payable  in  a 
reasonable  time,  and  such  is  the  legal  effect 
of  the  instrument." 
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ment,  just  as  any  other  contract  would 
be  interpreted,  in  order  to  get  the  inten- 
tion of  the  parties  on  the  question  of 


whether  or  not  the  debt  was  an  absolute 
one*'  The  mere  fact  that  the  maker 
promised  to  pay  a  certain  amount  "when 


6  In  Noland  v.  Bull  (1893)  24  Or.  479, 
33  Pac.  983,  cited  in  Hughes  v.  MoEwen, 
ante,  1048,  the  instrument  read  as  follows: 

This  is  to  certify  that  I,  the  undersigned, 
do  agree  to  pay  the  sum  of  five  hundred 
dollars  unto  Delia  Noland  when  the  sale 
of  the  property  known  as  the  Stephens 
ranch  shall  be  accomplished;  the  said  place 
to  be  sold  for  not  less  than  two  thousand 
five  hundred  dollars. 

(Signed)  Benjamin  Bull. 

The  court,  after  hearing  all  the  evidence 
surrounding  the  transaction  of  giving  the 
note,  found  as  a  fact  that  there  was  a  pres- 
ent indebtedness,  and  that  it  was  the  in- 
tention of  the  parties  that  the  amount  was 
to  be  paid  in  any  event,  and  that  the  effect 
of  the  instrument  was  merely  to  postpone 
the  time  of  payment.  It  therefore  held 
that  seven  years  was  a  reasonable  time  in 
which  payment  could  be  made. 

In  Allen  v.  Maxwell  (1904)  66  W.  Va. 
227,  49  S.  K  242,  the  note  read  as  follows: 
$805. 

Due  W.  H.  Lipscomb  eight  hundred  and 
five  dollars,  borrowed  money,  to  be  repaid 
when  collected  off  of  Stone,  Bowman,  & 
Company  out  of  drafts  which  I  have  had 
to  pay   for   them.     This   March   9th,   1888. 

Witness  my  hand  and  seal. 

W.  B.  Maxwell  (seal). 
It  was  held  that  the  promisee  in  this  note 
or  his  assigns  could  collect  from  the 
promisor  only  so  much  of  the  amount  ex- 
pressed in  this  instrument  as  the  maker 
of  the  note  actually  succeeded  in  collecting 
from  Stone,  Bowman,  &  Company.  It  will 
be  observed  that  in  form  this  instrument 
would  indicate  that  the  debt  was  absolute, 
it  being  for  "borrowed  money."  But  it 
was  proved  that  Lipscomb,  the  promisee, 
was  a  member  of  the  firm  of  Stone,  Bow- 
man, &  Company,  for  whom  the  promisor 
had  indorsed;  that  on  such  indorsement 
he  had  been  compelled  to  pay  some  ^,000. 
The  note  itself  shows  that  the  money  was 
borrowed  to  help  pay  the  indebtedness  of 
that  firm. 

In  Nunez  v.  Dautel  (1873)  19  Wall.  (U. 
S.)  500,  22  L.  ed.  161,  the  note  read  as 
follows  : 

Columbus,  Ga.,  Sept.  1,  1865. 

Due  Joseph  Dautel  or  order,  $1,619.66, 
being  balance  of  principal  and  interest  for 
four  years  and  six  months'  services.  This 
we  will  pay  as  soon  as  the  crop  can  be 
sold  or  the  money  raised  from  any  source; 
payable  with  interest.  The  court  said: 
"The  paper  was  clearly  not  a  promissory 
note,  because  it  was  not  payable  at  a  time 
certain,  and  it  was  not  Huch  a  duehill  as 
the  law  regards  as  in  effect  a  promissory 
note,  for  the  same  reason.  Storv,  Promis- 
sory Notes.  §  27;  Salinas  v.  Wright  (1854) 
11  Tex.  575;  Ex  parte  TootoU  (1798)  4  Ves. 
Jr.  372,  31  £ng.  Reprint,  189.  It  was  made 
up  of  the  following  particulars:  It 
acknowledged  the  amount  specified,  consist-  ' 
L.R.A.1917B. 


ing  of  principal  and  interest,  to  be  due 
to  the  plaintiff  for  four  years  and  six 
months'  services,  and  promised  to  pay  him 
that  sum,  with  interest,  as  soon  as  the 
crop  could  be  sold,  or  the  money  could  be 
raised  from  any  other  source.  No  time 
having  been  specified  within  which  the  crop 
should  be  sold  or  the  money  raised  other- 
wise, the  law  annexed  as  an  incident  that 
one  or  the  other  should  be  done  within 
reasonable  time,  and  that  the  sum  admitted 
to  be  due  should  be  paid  accordingly.  Pay- 
ment was  not  conditional  to  the  extent  of 
depending  wholly  and  finally  upon  the 
alternatives  mentioned.  The  stipulations 
secured  to  the  defendants  a  reasonable 
amount  of  time  within  which  to  procure 
in  one  mode  or  the  other  the  means  nec- 
essary to  meet  the  liability.  Upon  the  oc- 
currence  of  either  of  the  events  named  or 
the  lapse  of  such  time,  the  debt  became 
due.  It  could  not  have  been  the  intention 
of  the  parties  that  if  the  crop  were  de- 
stroyed, or  from  any  other  cause  could 
never  be  sold,  and  the  defendants  could 
not  procure  the  money  from  any  other 
source,  the  debt  should  never  be  paid. 
Such  a  result  would  be  a  mockery  of  jus* 
tice." 

The  decision  in  Swift  Coal  &  Timber  Co. 
V.  Lewis  (1916)  170  Ky,  588,  186  S.  W.  479, 
illustrates  this  point  very  nicely.  The  note 
read  as  follows: 

V^Tiitesburg,  Ky.,  Feb.  6,  1913. 

We  bind  ourselves  to  pay  Martha  Lewis 
$200,  two  hundred  dollars,  when  the  suit 
now  pending  in  the  Letcher  court  of  Martha 
Lewis  v.  John  £.  Golden  is  settled  in  favor 
of  Martha  Lewis  in  full. 

Swift  Coal  &  Timber  Co., 
by  S.  H.  Fields. 
The  court,  in  holding  that  the  note  was 
not  due  while  an  appeal  was  pending  from 
a  judgment  in  defendant's  favor  in  the 
suit  referred  to  in  the  note,  said:  '"The 
note  provided  that  it  was  to  become  due 
when  that  suit  had  been  ^settled  in  favor 
of  Martha  Lewis  in  full,'  and,  as  the  note 
was  given  in  payment  for  land,  the  title 
to  which  was  involved  in  the  suit  of  Lewis 
V.  Golden,  it  would  seem  reasonable  that 
the  provision  in  the  note  that  it  was  not 
to  become  due  until  said  suit  was  settled 
in  full  in  favor  of  Martha  Lewis  could 
mean  only  that  the  note  would  be  due  and 
the  money  payable  when  said  title  litigated 
in  that  suit  had  been  settled  finally  in  her 
favor.  This,  in  our  judgment,  is  the  only 
reasonable  construction  to  put  upon  the 
words  *iu  full,*  and  must  have  been  what 
was  intended  by  the  parties  when  the  note 
was  delivered  and  accepted.  It  therefore 
results  that  the  note  was  not  due  when 
the  suit  was  filed  and  a  judgment  entered 
thereon." 

In  Ubsdell  v.  Cunningham  (1855)  22  Mo» 
124,  the  court  said:  "The  only  question 
that  can  be  made  here  is  whether  the  obli- 
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I  sell  the  piece  of  land"  is  not  at  all  con- 
elusive  of  the  fact  that  it  was  given  to 
secure  an  absolute  debt.''    Therefore  no 


absolute  rule  can  be  established  for  the 
interpretation  of  these  instruments  in 
this  respect.     The  same  language  used 


gat  ion  incurred  by  these  notes  is  suspended 
upon  the  condition  that  the  accounts  re- 
ferred to  should  be  collected,  or  \('hether 
the  words  in  one  note,  'to  be  paid  as  soon 
as  collected  from  my  accounts  at  Po- 
keepsie,'  and  in  the  other,  'to  be  paid  as  soon 
as  collected  at  Pokeepsie,  now  in  the  hands 
of  H.  B.  P.  of  that  place/  ought  to  'be 
understood  merely  as  prescribing  the  time 
of  pa^'ment,  by  indicating  the  fund  out  of, 
which  the  debtor  expected  to  pay,  and 
thereby  securing  to  him  the  delay  neces- 
sary to  render  it  available.  Both  notes 
contain  direct  acknowledgments  of  indebt- 
edness, the  language  being  'due  Messrs.  U. 

&   P.  Dollars,'  although  only   one  of 

them  discloses  the  cause  of  it  (goods  sold) ; 
and  we  think  the  subsequent  words,  *to  be 
paid,'  etc.,  were  not  intended  to  show  that 
the  debts  were  conditional,  depending  for 
their  existence  as  valid  demands  against 
the  makers,  upon  the  fact  that  the  sums  to 
be  paid  could  be  collected  out  of  the  ac- 
counts referred  to,  but  only  to  prescribe 
the  time  of  payment  by  reference  not  to 
days  and  years,  but  to  a  reasonable  time 
for  the  collection  of  the  accounts.  This 
construction  is  warranted  by  the  language 
used,  and  we  have  no  doubt  will  execute 
the  real  intention  of  the  parties.  It  being 
admitted  that  all  had  been  collected  upon 
these  claims  that  could  be  collected,  the 
term  prescribed  for  the  payment  of  the 
notes  had  expired,  and  t/hey  became  clue, 
according  to  our  construction  of  them." 

In  Allen  v.  Davis  (1848)  11  Mo.  479, 
the  note  read  as  follows: 

I  promise  to  pay  to  Thomas  Isbell 
thirty  dollars,  without  defalcation  or  dis- 
count, BO  soon  as  that  amount  can  be  made 
from  a  suit  now  pending  in  the  Charlton 
circuit  court,  in  which  I  am  plaintiiT,  and 
the  heirs  and  representatives  of  James  H. 
Usher,  late  deceased,  are  defendants,  as 
witness  my  hand,  this  9th  July,  1844. 

Th.  H.  Allen, 
and  it  was  held  that  the  note  was  not  due 
until  the  money  was  paid  out  of  the  suit 
then  pending,  to  which  the  instrument 
referred.  There  were  two  suits  pending  in 
which  the  maker  of  the  note  was  plaintiiT, 
and  the  only  real  question  before  tue  court 
was  as  to  which  suit  the  instrument 
referred  to. 

In  Wilson  v.  Morrison  (1859)  29  Ga.  269, 
a  note  read  as  follows: 
$177. 

On  or  by  the  25th  December,  1835,  I 
promise  to  pay  B.  J.  Wilson  or  bearer  one 
hundred  and  seventy-seven  dollars,  with 
interest  from  date.  This  19th  December, 
1853,  for  value  received;  said  note  to  be 
paid  out  of  a  certain  note  I  have  this  day 
traded  to  said  Morrison,  on  L.  B.  Perry- 
man,  wlien  collected,  due  at  the  same  time 
as  the  above. 

(Signed)  J.  J,  Morrison. 

The    court    said;      ''Did    the   coui't    err    in 
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granting  the  nonsuit?  We  think  not.  The 
instrument  declared  on  is  so  absurd  as  it 
stands  that  we  may  assume  it  to  contain 
a  mistake.  It  is  probable  that  it  was  Wil- 
son who  drafted  the  instrument,  and  that 
he,  by  inadvertence,  forgetting  that  he 
was  writing  for  Morrison,  used  the  words, 
'a  certain  note  I  have  this  day  traded  to 
said  Morrison,'  instead  of  the  words,  a  cer- 
tain note  the  said  B.  J.  Wilson  has  traded 
to  me.  Assuming  this  supposition  to  be 
true,  did  the  court  err  in  granting  the  non- 
suit? What,  on  this  supposition,  does  the 
instrument  mean?  This,  we  think:  That 
Morrison  promised  to  pay  Wilson  $177  by 
the  25th  day  of  December,  1855,  out  of  a 
note  on  Ferryman,  'traded'  by  Wilson  to 
Morrison,  provided  the  note  should,  by  that 
time,  be  collected,  but  if  it  should  not  be, 
then  to  pay  him  the  $177  when  the  note 
should  be  collected,  and  not  before.  The 
promise  was  a  promise  to  pay  out  of  the 
proceeds  of  the  note,  and  out  of  them  only. 
This,  we  think,  the  most  natural  and  ob- 
vious meaning  of  the  instrument.  There- 
fore, in  the  absence  of  aliunde  evidence  of 
a  different  meaning,  we  must  say  that 
this  is  the  meaning.  Taking  this  as  the 
meaning,  it  is  obvious  that  the  nonsuit 
was  right,  for  there  was  no  proof  that  the 
Ferryman  note  had  been  collected,  or  that 
it  might,  by  the  use  of  ordinary  diligence, 
have  been  collected.  We  think,  then,  that 
the  nonsuit  was  right." 

7  In  Blake  v.  Coleman  (1868)  22  Wis.  415, 
99  Am.  Dec.  53,  the  instrument  was  in  the 
regular  form  of  a  promissory  note,  but 
upon  the  instrument  were  indorsed  the 
words,  "The  conditions  of  the  within  note 
are  as  follows:  L.  S.  Blake  or  bearer  is 
not  to  ask  or  expect  payment  of  said  note 
until  his,  Coleman's,  old  mill  is  sold  for  a 
fair  price,"  and  it  was  held  that  this  in- 
dorsement, if  upon  the  note  when  delivery 
was  made,  reduced  it  to  the  plane  of  a 
mere  conditional  agreement,  and  that  the 
debt  could  not  be  collected  until  the  con- 
dition had  been  fulfilled.  The  court  said: 
"The  court  below  erred  in  holding  that  the 
instrument  on  which  the  action  was 
brought  was  not  affected  by  the  indorse- 
ment on  the  back,  but  was  admissible  as 
a  mere  promissory  note.  It  may  be  shown 
by  parol  that  the  indorsement  was  on  the 
note  at  the  time  it  was  signed.  And  that 
being  so,  it  became  part  of  it,  and  turned 
it  into  a  mere  agreement.  Chitty,  Bills, 
8th  ed.  pp.  160,  161;  Leeds  v.  Lancashire 
(1809)  2  Campb.  (Eng.)  205;  Hartiey  v. 
Wilkinson  (1815)  4  Campb.  (Eng.)  127; 
Cook  V.  Kelsey  (1859)  19  W.  Y.  415.  As 
this  condition  qualified  the  note,  the  action 
could  not  be  sustained  without  showing 
that  it  had  been  fulfilled.  We  are  inclined 
to  think  the  legal  effect  of  the  indorsement 
is  that  the  owner  of  the  old  fanning  mill 
was  to  sell  it,  and  that  parol  evidence 
would  be  incompetent  to  show  that  it  was 
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under  different  circumstances  means  dif- 
ferent things. 

The  real  significance  of  the  provision 
that  the  instrument  is  payable  upon  the 
happening  of  an  event  that  is  wholly  or 
partially  within  the  control  of  the 
promisor  is  seen  after  it  has  been  deter- 
mined that  the  debt  is  or  is  not  an  abso- 
lute one.  If  the  instrument,  read  in  the 
light  of  the  surrounding  circumstances, 


shows  that  the  debt  is  an  absolute  one,  it 
is  reasonable  to  suppose  that  the  parties 
intended  that  a  reasonable  effort  should 
be  made  to  cause  the  event  to  happen 
within  a  reasonable  time.^  But  in  decid- 
ing what  is  reasonable  it  may  appear 
that  the  happening  of  the  event  was  not 
wholly  within  the  control  of  the  prom- 
isor,'  for  the  reason  that  he  may  be  com- 
pelled to  deal  with  third  parties,  as  in 


agreed  that  the  plaintiff  should  sell  it.  But 
for  the  reason  above  stated^  the  judgment 
must  be  reversed  and  cause  remanded  for 
a  new  trial."  See  also  other  cases  of  ^sales 
cited  throughout  the  note,  especially  those 
cited  under  footnote,  6,  supra. 

8  See  Nunez  v.  Dautel ;  Ubsdell  v.  Cun- 
ningham ;  and  Noland  v.  Bull,  as  cited  under 
footnote  6,  supra;  and  Williston  v.  Perkins, 
as  cited  under  footnote  10,  infra. 

Hicks  V.  Shouse  (1856)  17  B.  Mon.  (Ky.) 
483,  was  tried  upon  this  theory.  The  in- 
strument in  question  read  as   follows: 

I  have  this  day  purchased  a  negro  named 
John,  belonging  to  Mrs.  James  McKinney, 
under  two  decrees  of  the  Fayette  circuit 
against  her,  in  the  names  of  Shouse  & 
Smith  and  James  H.  Shouse  &.  Co.,  for 
which  negro  I  promise  to  pay  James  H. 
Shouse,  who  is  the  owner  of  said  decrees, 
the  sum  of  five  hundred  dollars;  and  I 
promise  to  pay  said  money  so  soon  as  I 
sell  a  house  and  lot  in  the  city  of  Lexing- 
ton, bought  of  C.  J.  Sanders  and  wife;  and 
until  said  sale  is  made,  I  promise  to  pay 
8  per  cent  interest  per  annum  on  said  sum. 
November  29,  1848. 

Beverly  A.  Hicks. 
The  court  said:  "A  reasonable  construction 
should  be  given  to  the  covenant;  the  in- 
tention of  the  parties  should  be  effectuated, 
if  practicable,  and  their  understanding  car- 
ried out, — such  a  construction  as,  we  think, 
results  in  the  conclusion  that  the  house  and 
lot  were  to  be  sold  in  a  reasonable  time 
or  the  money  be  paid  withoHit  a  sale.  The 
argument  of  defendant's  counsel  would,  as 
it  seems  to  us,  lead  to  an  absurdity,  and 
would  do  violence  to  all  reasonable  calcu- 
lation as  to  the  intention  of  the  parties. 
It  leads  to  the  conclusion  that  the  de- 
fendant, by  paying  8  per  cent  interest 
annually,  might  postpone  the  payment  of 
the  debt  to  an  indefinite  period.  As  we 
understand  the  covenant,  construing  it 
according  to  its  reason  and  spirit,  the  plain- 
tiff was  willing,  and  intended,  that  the  de- 
fendant, by  paying  an  annual  interest  of  8 
per  cent,  might  have  a  reasonable  time  to 
make  sale  of  his  house  and  lot,  not  that 
he  might  sell  when  he  pleased  and  pay 
when  he  pleased.  A  reasonable  time  has 
elapsed  for  the  sale,  and  it  has  not  been 
made;  and  it  is  not  stated  by  the  defend- 
ant that  he  could  not  sell,  but  only  that  he 
could  not  sell  at  what  he  esteemed  a  rea- 
sonable and  fair  value  for  the  property. 
It  could  have  been  sold  at  its  market 
value  at  any  time,  and  the  contrary  is  not 
even  intimated.  If  the  defendant  thought 
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proper  not  to  sell  for  the  market  value,  he 
ought,  after  the  lapse  of  a  reasonable  time 
for  a  sale  at  his  own  price,  and  his 
failure  to  sell,  to  pay  the  money." 

In  Scull  V.  Roane  (1831)  Hempst.  103, 
Fed.  Cas.  No.  12,570c,  the  note  read  as  fol- 
lows: 

Due  Samuel  G.  Roane  $ld0.05,  value  re- 
ceived.    N.  B.     This  note  to  be  paid  when 
Mrs.  Sarah  Embree  shall  settle  her  account 
with   H.   Scull.     March  7,   1«28. 
(Signed)  •     '  H.  Scull. 

It  was  held  that  it  was  the  duty  of  the 
promisor  to  force  a  settlement  of  his  ac- 
count with  the  third  party  named  in  the 
instrument,  within  a  reasonable  time  a^fter 
signing  the  instriunent,  and  if  he  neglected 
to  do  so,  the  debt  represented  by  the  in* 
strument  could  be  collected.  It  will  be  ob- 
served that  the  control  of  the  event  was 
wholly  within  the  control  of  the  promisor, 
since  she  could  force  a  settlement  of  her 
account  with  the  third  party  by  court 
procedure. 

» In  Stout  V.  Hill  (1867)  46  HI.  326,  the 
note  read  as  follows: 

Due  Daniel  Condon  or  order  $464,  with 
interest  at  10  per  cent,  to  be  paid  as  soon 
as  I  have  time  to  foreclose  a  mortgage 
given  by  William  Cantlin  and  Mi<mael 
Roach  to  said  Condon,  dated  September  6, 
1856,  for  $480,  and  by  him  this  day  assigned 
to  me,  and  to  sell  said  land  by  a  judicial 
sale;  or  as  soon  as  I  shall  otherwise  dispose 
or  settle  said  mortgage. 

Warren  Hill. 

May  4,  1858. 
The  court  said:  'The  record  shows  the 
land  mortgaged  was  covered  by  a  home- 
stead right,  and  that  right  set  up  in  the 
proceedings  to  foreclose,  and  properly  rec- 
ognized and  allowed  by  the  court.  It  is 
very  evident,  we  think,  that,  by  the  ex- 
press terms  of  the  instrument,  the  money 
specified  in  it  is  not  yet  due.  It  was  not 
to  be  paid  until  the  mortgage  could  be 
foreclosed  and  the  land  sold.  The  home- 
stead claim  has  prevented  this,  as  this  court 
has  repeatedly  decided,  consequently  the 
time  of  payment  has  not  yet  arrived,  and 
the  suit  was  premature.  Should  the  home- 
stead right  expire  by  its  own  limitation 
as  provided  in  the  statute,  or  be  abandoned, 
then  the  note  will  be  due  and  payable,  and 
not  before." 

In  Wilder  v.  Sprague  (1863)  50  Me.  354. 
where  defendant  had  accepted  an  order 
drawn  upon  him  for  a  definite  amount, 
"when  you  sell  the  wharf  logs  I  have 
hauled  for  you  this  winter,"  and  three  years 
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the  case  of  a  sale  of  land.  While,  as 
some  courts  have  well  said,  it  would  be 
a  mockery  of  justice  to  permit  him  to 
defeat  the  object  of  the  obligation  alto- 
gether by  refusing  or  neglecting  to  sell, 
jet  it  would  be  no  less  a  mockery  of  jus- 
tice to  compel  him  to  sacrifice  a  valuable 
property  in  order  to  bring  about  the  hap- 
pening of  the  event  within  an  arbitrarily 
set  time.  So  it  would  seem  that  the  good 
faith  of  his  efforts  to  sell  at  a  ireasonable 


price  should  be  considered  in  fixing  upon 
the  time  that  is  considered  reasonable/^ 
even  though  the  debt  has  been  held  to  be 
absolute. 

If  he  has  put  it  out  of  hia  power  to 
cause  the  event  to  happen,  of  course, 
the  case  is  analogous  to  one  in  which  he 
never  had  the  power,  and  in  which  it  is 
certain  that  the  event  will  i^ever  hap- 
pen.**   Such  a  case  would  not  be  author- 


thereafter  suit  was  brought  to  charge  de- 
fendant on  the  acceptance,  it  was  held  that 
defendant  must  be  permitted  to  show  that 
he  had  used  reasonable  diligence  in  trying 
to  sell  the  logs,  but  had  been  unable  to  do 
80,  and  the  queBtion  was  then  left  to  the 
jury.  The  court  pointed  out  that  in  the 
earlier  case  of  Sears  v.  Wright  (1844)  24 
Me.  278,  the  defendant  had  put  it  out  of 
his  power  to  sell  the  logs. 

win  Wflliston  v.  Perkins  (1876)  61 
CaL  554,  the  instrument  read  as  follows: 

Vallejo,  Cal.,  July  11,  1874. 

This  certifies  that  Chas.  Booth  is  en- 
titled to  receive  fifteen  dollars  and  75/100 
in  payment  for  three  and  a  half  days'  work 
in  the  employ  of  the  Vallejo  Co-operative 
Ship  Building  Association,  when  the  three- 
masted  schooner  now  in  course  of  construe* 
tion  by  said  association  is  sold.  This  cer- 
tificate, when  properly  indorsed,  is  payable 
to  bearer. 

Joseph  Perkins,  President. 

Or  in  C.  Junkins,  Secretary. 
The  court  found  ''that  the  defendants  did 
not  use  reasonable  diligence  in  the  construc- 
tion of  the  vessel,  and  did  not  make  an 
honest  effort  to  sell  it  at  its  market  price, 
end  render  judgment  for  the  plaintiff.^ 

In  Worden  v.  Dodge  (1847)  4  Denio  (N. 
Y.)  159,  47  Am.  Dec.  247,  where  the  amount 
was  made  payable  "out  of  the  net  pro- 
ceeds after  paying  the  costs  and  expenses 
of  ore  to  be  raised  and  sold  from  the  bed 
on  the  lot  this  day  conveyed  by  Edward 
Gladden  to  Edwin  Dodge,  which  bed  is  to 
be  opened  and  the  ore  disposed  of  as  soon 
as  conveniently  may  be,"  it  was  held  that 
a  nonsuit  was  properly  entered  as  the 
plaintiff  had  not  proved  that  enough  had 
been  received  out  of  the  proceeds  of  the  ore 
to  pay  the  sum  named  in  the  agreement, 
nor  that  defendants  had  failed  to  realize 
such  sum  from  any  fault  or  neglect  on  their 
part. 

11  See  footnote  1,  supra. 

The  decision  in  Sears  v.  Wright  (1844) 
24  Me.  278,  cited  in  Hoohes  v.  McEwkn, 
ante,  1048,  is  based  upon  this  theory.  The 
note  read  as  follows: 

For  value  received,  we  promise  to  pay 
Silas  Sears  two  hundred  and  thirty-three 
dollars  and  ninety- six  cents,  from  the  avails 
of  logs  bought  of  Martin  Mower,  when  there 
is  a  sale  made. 

$233.96.  Winslow  Wright  ft  Ck>. 

The  defendant  at  the  time  of  the  suit  had 
put  it  out  of  his  power  to  cause  the  event 
to  happen.  He  had  caused  the  logs  to  be 
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manufactured  into  boards,  and  he  cliumed 
tliat  he  had  lost  heavily  on  the  deal,  and 
this  was  his  onlv  defense.  The  court  held 
that  the  obligation  was  absolute,  and  that 
the  defendant  had  a  reasonable  time  in 
which  to  sell  the  logs  and  pay  it.  It  ex- 
cluded all  evidence  of  his  losses. 

The  same  court  in  a  later  case  (Wilder 
V.  Sprague  (1863)  50  Me.  854)  took  this 
view  and  made  the  distinction.  It  there 
said:  '^Tfae  case  of  Sears  v.  Wright  (Me.) 
supra,  varies  in  very  material  respect  from 
the  one  now  before  us.  There  the  logs  had 
been  manufactured  into  boards  and  the 
boards  had  been  sold  before  the  suit  was 
commenced.  Parol  evidence  was  offered  to 
vary  the  meaning  of  the  written  eontraet 
entered  into  by  the  defendant,  and  was  ex- 
cluded. The  exclusion  was  adjudged  proper. 
As  the  defendant  in  that  case  had  long  be- 
fore manufactured  the  logs  into  boards, 
it  was  impossible  to  show  the  logs  could 
not  have  been  sold,  if  they  had  not  been 
manufactured.  The  similarity  between  the 
cases  is  apparent  rather  than  real." 

In  Crooker  v.  Holmes  (1875)  65  Me.  105, 
20  Am.  Rep.  687,  cited  by  the  court  in 
HuoHBS  V.  MoEwKN,  the  note  was  made 
''payable  when  I  sell  my  place  where  I  now 
live,  in  Oxford,  Me.,"  and  was  given  to  se- 
cure a  debt  that  had  nothing  whatever  to 
do  with  the  place  in  Oxford,  Maine.  The 
note  was  also  secured  by  a  mortgage  which 
did  not  recite  the  condition.  At  the  time 
of  the  suit  the  property  in  question  had 
been  sold  upon  an  execution,  and  it  was 
therefore  impossible  for  the  event  to  hap- 
pen, if  it  had  not  already  happened.  The 
court  said:  ''If  a  party  puts  it  out  of  his 
power  to  perform  his  contract,  his  liability 
at  once  accrues.  It  matters  not  whether 
by  his  neglect  this  be  so,  or  whether  it  be 
intentional.  The  maker  of  a  note,  by  his 
indebtedness  and  suffering  judgment  and 
execution  to  issue  against  him  and  a  levy 
to  be  made,  is  not  to  be  thereby  permitted 
to  defeat  a  debt  justly  due.  It  was  the 
fault  or  neglect  of  the  complainant's  mort- 
gagor that  he  was  unable  to  sell  his  farm. 
Had  he  paid  his  debts,  the  sale  of  the  equity 
would  not  have  happened.  But  the  com- 
plainant is  not  to  suffer  on  that  account.'' 

Where  an  instrument  is  made  in  the  form 
of  a  promissory  note  and  the  condition 
is  added  that  "this  note  is  made  with  the 
express  understanding  that  if  the  coal  mines 
in  the  Marsh  ranch  yields  no  profits  to  me, 
then  this  note  is  not  to  be  paid,  and  the 
obligation   herein    expressed    shall   be    null* 


1058 


ANNO.— OBUGATION  PAYABLE  ON  CERTAIN  EVENT— TIME. 


ity   for    cases    in    which    the    promisor   claimed  to  be  still  doing  his  best  to  sell. 


and  void,"  no  cause  of  action  ftriaes  upon 
the  instrument  until  the  maker  of  the  note 
receives  some  profits  from  the  mine,  or 
puts  it  out  of  his  power  to  receive  profits 
by  the  sale  of  the  mine,  and  the  Statute 
of  Limitations  does  not  begin  to  run  until 
a  cause  of  action  arises,  even  though  the 
note  is  given  as  part  payment  of  a  •  prior 
obligation  which  is  then  due.    But  when  the 


maker  disposes  of  all  his  interest  in  the 
mine  by  a  sale  thereof  to  a  stranger,  a 
cause  of  action  at  once  arises  upon  the 
note,  and  it  is  not  barred  until  the  expira> 
tion  of  the  full  statutory  period  of  limita- 
tion, counting  from  that  date.  Wolf  v. 
Marsh  (1880)  54  Cal  228,  3  Mor.  Min.  Kep. 
204.  J.  W.  AI. 
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ROCHESTER  LIME  COMPANY,  Respt. 

(219  N.  Y.  60,  113  N.  E.  529.) 

Proximate  cause  ^  exploeion  ^  leaving; 
explosives  unguarded. 

Wrongfully  leaving  explosives  stored  in 
a  public  place  is  not  the  proximate  cause  of 
the  injury  where  boys  take  an  unmarked 
box  of  explosives  from  the  unlocked  chest 
w*here  it  was  stored,  and,  after  concealing 
it  over  night,  attempt  to  make  some  use  of 
it  the  next  day,  when  an  exptosion  occurs, 
to  the  injury  of  a  playmate  who  is  with 
them. 

For  other  cases,  see  Pro^nmate  doAse,  II»  d, 
.  in  Dig,  l-5i  A'.  S. 

(July  25,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Monroe  County, 
overruling  his  exceptions,  and  denying  a 
motion  for  a  new  trial,  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiff's intestate,  alleged  to  have  been  oauficd 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  D.  Klehel  and  Claude  S. 
Smith,  for  appellant: 

It  was  a  question  of  fact  for  the  jury  to 
determine  from  .the  evidence  whether  the  de- 


Note.  —  As  to  liability  for'  injury  to  chil- 
dren from  explosives  left  accessible  to  them, 
including  the  question  of  proximate  cause, 
see  annotation  to  Folsom-Morris  Coal  Min. 
Co.  V.  De  Vork,  L.R.A.1917A,  1296,  and 
earlier  notes  tliere  referred  to. 

Generally  as  to  intervening  act  of  third 
person  as  affecting  proximate  cause  in  case 
of  injury  by  explosives,  see  note  to.  Clark 
V.  Du  Pont  de  >*emour8  Powder  Co.  L.R.A. 
1015E,  471». 

Generally  as  to  violation  of  statute  or  or- 
dinance relating  to  explosives  as  ground 
for  private  action,  see  note  to  Molin  v.  Wis- 
consin Land  &  Lumber  Co.  48  L.R.A.  (N.S.) 
876. 
L.R.A.1917B. 


fendant  maintained  a  nuisance  on  the  bank^ 
of  the  canal,  and  if  it  found  that  the  de- 
fendant maintained  such  a  nuisance,  the 
plaintiff's  right  to  damages  muat  follow  as 
a  corollary. 

People  V.  Sands,  1  Johns.  78,  3  Am.  Di»c- 
296,  Myers  v.  Malcolm,  «  Hill,  292,  41 
Am.  Dec.  744;  Heeg  v.  Licht,  80  X.  Y.  679,. 
30  Am.  Rep.  054,  11  Mor.  Min.  Rep.  74: 
Cohen  v.  New  York,  113  X.  Y.  532,  4 
L.R.A.  406,  10  Am.  St.  Rep.  506,  21 
X.  E.  700;  Wells  v.  Brooklyn,  0  App.  Div. 
61,  41  X.  Y.  Supp.  143;  Prussak  v.  Hutton, 
30  App.  Div.  66,  61  N.  Y.  Supp.  761; 
Wittleder  v.  Citizens*  Electric  Illuminating 
Co.  47  App.  Div.  410,  62  N.  Y.  Supp.  297; 
Travell  v.  Bannerman,  174  X.  Y.  47,  66 
X.  5.  583;  Frank  v.  Warsaw,  198  X.  Y: 
403,  31  L.R.A.(N.S.)  676,  92  N.  E.  17,  1 
X.  C.  C.  A.  917;  MacPherson  v.  Buick 
Motor  Co.  217  N.  Y.  382,  L.R.A.1916F,  696, 
111  N.  E.  1050,  Ann.  Cas.  1916C,  440; 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455;  Torgesen  v.  Schultz,  192  X.  Y. 
156,  18  L.R.A.(X.S.)  726,  127  Am.  St.  Rep. 
804,  84  X.  E.  950;  S.Utler  v.  Geo.  A.  Ray 
Mfg.  Co.  196  N.  Y.  478,  83  N.  E.  1063; 
Kinney  y.  Koopman,  116  Ala.  310,  37  L.R.A. 
497,  67  Am.  St.  Rep.  119,  22  So.  693;  Akin 
V.  Bradley  Engineering  &  Machinery  Co.  48 
Wash.  97,  14  L.R.A.(N.8.)  586,  92  Pac. 
903;  Wells  v.  Gallagher,  144  Ala.  363,  3 
L.R.A.(X.S.)  759,  113  Am.  St.  Rep.  60, 
39  So.  747;  Milwaukee  &  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  ed.  266. 

Any  intervening  or  contributing  cause  or 
causes  of  the  intestate's  death  do  not  pre- 
clude a  recovery  against  the  defendant,  but 
the  liability  may  be  attributed  to  all  of 
them. 

Ring  V.  Cohoes,  77  N.  Y.  83,  33  Am. 
Rep.  574;  Lilly  v.  Xew  York  C.  &  H.  R.  R. 
Co.  107  N.  Y.  666,  14  N.  E.  603 ;  Kremer  v. 
Xew  York  Edison  Co.  102  App.  Div.  433, 
92  X.  Y.  Supp.  883,  affirmed  186  X'.  Y. 
557,  70  X.  E.  1109;  Murphy  v.  Hudson 
River  Telcph.  Co.  127  App.  Div.  450,  112 
X.  Y.  Supp.  140,  affirmed  in  196  X.  Y.  505, 
89  N.  E.  1106;  Roseitcr  v.  Cooper's  Glue 
Factory,  15  App.  Div.  418,  140  X.  Y.  Supp. 
296. 
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Messrs.  Wile  A  Oviatt,  for  respondent: 

In  order  to  render  the  defendant  liable, 
whether  it  be  said  that  the  defendant  was 
guilty  of  maintaining  a  nuisancei  or  was 
guilty  of  negligence,  the  wrongful  act  of 
the  defendant  must  be  the  proximate  cause 
of  the  injury. 

Ehrgott  V.  New  York,  96  N.  Y.  264,  48 
Am.  Rep.  622;  38  Cyc.  442;  Laidlaw 
V.  Sage,  158  N.  Y.  73,  44  L.R.A.  216,  52 
X,  E.  679. 

No  act  or  omission  on  the  part  of  the 
defendant  can  possibly  be  said  to  have  been 
the  proximate  cause  of  death. 

Martin  v.  Althaus,  139  App.  Div.  622,  124 
N.    Y.    Supp.    83;    Miller    v.    BahmmuUer, 

124  App.  Div.  558,  108  N.  Y.  Supp.  924; 
Demarest  v.  42d  Street,  M.  &  St.  N.  Ave.  R. 
Co.  104  App.  Div.  503,  93  N.  Y.  Supp.  663; 
Rider  v.  Syracuse  Rapid  Transit  R.  Co.  171 
N.  Y.  139*,  58  L,R.A.  125,  63  N.  E.  836; 
Trapp  V.  McClellan,  68  App.  Div.  302,  74 
X.  Y.  Supp.  330;  Independent  Ice  Cream 
Co.  V.  United  Ice  Cream  Co.  69  Misc.  623, 

125  N.  Y.  Supp.  1106;  Beetz  v.  Brooklyn 
10  App.  Div.  382,  41  N.  Y.  Supp.  1009; 
Tucker  v.  New  York  C.  &  H.  R.  R.  Co.  124 
N.  Y.  308,  21  Am.  St.  Rep.  670,  26  N.  E. 
916;  McDonald  v.  Metropolitan  Street  R 
Co.  80  App.  Div.  233,  80  N.  Y.  Supp.  577; 
Fortune  v.  Hall,  122  App.  Div.  250,  106  N. 
Y.  Supp.  787;  Loftus  v.  Dehail,  133  Cal. 
214,  66  Pac.  379;  O'Connor  v.  Brucker,  317 
Ga.  451,  43  S.  E.  731,  la  Am.  Neg.  Rep.  500; 
Tutein  v.  Hurley,  98  Mass.  2XJ,  93  Am. 
Dec.  154;  Marsh  v.  Giles,  211  Pa.  17,  60 
Ail.  315;  Stephenson  v.  Corder,  71  Kan. 
476,  69  L.R.A.  246,  114  Am.  St,  Rep.  600, 
80  Pac.  938,  18  Am.  Neg.  Rep.  97 ;  Stark  v. 
Muskegon  Traction  &  Lighting  Co.  141 
Mich.  576,  ]  L.R.A.(N.S.)  822,  104  N.  W. 
1100;  McGbee  v.  Norfolk  &  S.  R.  Co.  147 
N.  C.  142,  24  L.R.A.(N.S.)  119,  60  S.  E. 
912;  Scheffer  v.  Washington  City  V.  M.  & 
G.  S.  R.  Co.  105  U.  S.  249,  26  L.  ed.  1070; 
Holmes  v.  Delaware  &  H.  Co.  128  App.  Div. 
24,  112  N.  Y.  Supp.  421 ;  Lowery  v.  Western 
U.  Teleg.  Co.  60  N.  Y.  198,  19  Am.  Rep. 
154;  Saverio-Cella  v.  Brooklyn  Union  Elev. 
R.  Co.  66  App.  Div.  98,  66  N.  Y.  Supp. 
1021;  Davy  v.  Lyons,  71  Misc.  139,  127  N. 
Y.  Supp.  1083;  Horn  v.  Breakstone,  75 
Misc.  343,  133  N.  Y.  Supp.  285;  Afllick  v. 
Bates,  21  R.  I.  281,  79  Am.  St.  Rep.  801, 
43  Atl.  539;  Hall  v.  New  York  Teleph.  Co. 
214  N.  Y.  49,  L.R.A.1915E,  191,  108  N. 
E.  182. 

Cardozo,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  stored  explosives  in  a 
chest  on  the  bank  of  tlie  Erie  Canal  in  tJie 
city  of  Rochester.  It  stored  them  in  a 
public  place  and  in  violation  of  law.  Two 
L.R.A.1917B. 


boys  carried  away  some  of  the  boxes,  se- 
creted them  in  a  barn,  and,  handling  the 
contents  the  next  day,  brought  about  an 
explosion.  A  little  boy  of  eight  years,  who 
was  near  them,  was  killed.  The  question  is 
whether  the  defendant  may  be  held  to  an- 
swer for  his  death. 

A  narrow  strip  of  land  separates  the  de- 
fendant's warehouse  from  the  Erie  canal. 
This  land  is  public  property.  Boys  were  ac- 
customed to  go  tliere  to  play  and  to  Ash. 
On  this  public  space  the  defendant  kept 
a  chest  of  nitroglycerin  caps,  used  to  ex- 
plode dynamite.  The  caps  were  packed  in 
tin  boxes^  which  were  marked  ''Blaating 
Caps,  Handle  with  Care,"  and  the  tin  boxes 
were  packed  in  a  wooden  box.  The  wooden 
boxes  were  without  marks;  they  had  slid- 
ing covers,  which  were  closed;  and  they 
they  were  about  1  foot  long  and  9  incites 
high.  Eacli  wooden  box  contained  at  least 
33  tin  boxes. 

On  Sunday,  November  12,  1911,  this  chest 
ot  explosives  was  left  open.  It  was  seen  in 
that  condition  during  the  afternoon  and  eve* 
ning  by  the  operator  of  a  nearby  bridg6.r 
The  practice  had  been  to  keep  it  closed  and 
locked.  So  far  as  the  record  shows,  it  had 
never  been  left  open  before.  Between  5 
and  6  o'clock,  Jolin  McGuire,  a  boy  of 
thirteen  years,  and  Archie  Clark,  a  boy  of 
twelve,  went  by  the  warehouse  on  an  errand. 
There  is  evidence  that  on  their  way  back 
tbey  stopped  at  the  chest  and  carried  off 
one  of  the  wood«i  boxes.  They  took  supper 
that  evening  at  the  house  of  a  friend.  Be- 
fore supper,  they  hid  the  boxes  in  the  back 
yard.  During  the  evening  they  showed  the 
caps  to  their  playmates.  They  had  some 
of  the  tin  boxes  in  tlieir  hands  and  other 
cap«  in  their  pockets.  Before  they  left 
for  home,  they  went  to  the  yard,  emptied 
the  ctiutents  of  most  of  the  tin  boxes  into 
Uie  wooden  box>  and  carried  the  spoils  away» 
Arriving  home,  they  hid  the  box  in  a  neigh- 
boring  bam.  Their  home  was  with  the 
Perry  family,  and  about  half  a  mile  fronk 
the  defendant's  warehouse. 

After  sehool  hours  the  next  day,  Mrs. 
Perry  saw  McGuire  in  the  barn,  and  heard 
him  call  to  Clark  to  join  him.  They  came 
out  of  the  barn  with  a  wooden  box.  Idlie  did 
not  know  at  the  time  what  was  in  it.  Tbey 
walked  off,  carrying  the  box,  and  the  Perry 
boy,  eight  years  of  age,  ran  after  them^ 
The  mother  sent  her  little  girl  to  call  thr 
boy  baek,  but  he  was  out  of  sight.  A  few 
minutes  later,  there  was  the  sound  oi  an: 
explosion.  McGuire  and  Clark  and  the- 
Perry  boy  were  killed.  This  action  involves 
the  defendant's  liability  for  the  death  of 
Perry  only. 

The     defendant     stored     the     explosives 
'  witliout  a  permit  and  in  violation  of  an  or- 
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dinance.  It  stored  them,  moreover,  in  a 
public  place.  It  thus  became  a  wrongdoer, 
and  answerable  as  such  for  the  proximate 
consequences  of  the  wiong.  It  became  an- 
swerable, in  other  words,  for  those  conse- 
quences that  ought  to  have  been  foreseen  by 
a  reasonably  prudent  man.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Calhoun,  213  U.  S.  1,  7,  63  L. 
ed.  671,  674,  29  Sup.  Ct.  Rep.  321;  Mc- 
Dowell  V.  Great  Western  R.  Co.  [1903]  2 
K.  B.  331,  337,  72  L.  J.  K.  B.  N.  S.  652,  88 
L.  T.  N.  S.  825,  19  Times  L.  R.  662;  Hall 
V.  New  York  Teleph.  Co.  214  N.  Y.  49, 
L.R.A.1915E,  191,  108  N.  E.  182. 
j  But  we  cannot  say  that  what  was  done 
with  these  explosives  was  something  that 
ought  to  have  been  foreseen.  The  chest,  it 
is  true,  was  open;  but  the  caps  were  not 
exposed.  A  large  wooden  box  hid  them. 
The  boys  did  not  play  with  caps  scattered 
about  loosely.  They  did  not  play  at  all. 
They  carried  away  a  large  wooden  box  con- 
taining 33  smaller  boxes,  and  appropriated 
the  contents.  They  stole  the  caps  in  quan- 
tities that  must  have  carried  notice  even  to 
boys  of  their  age  that  the  act  was  wrong- 
ful. Indeed,  there  is  good  reason  to  believe 
that  they  stole,  not  for  play,  but  for  prof- 
it, intending  to  sell  the  spoils  as  junk. 
The  defendant  had  done  nothing  to  invite 
or  provoke  this  theft.  It  had  not  scattered 
the  caps  about,  or  even  exposed  them  to 
view,  so  that  children  might  feel  tempted, 
and  perhaps  licensed,  to  handle  and  play 
With  them.  It  had  packed  the  caps  in  tins, 
and  then  hidden  the  tins  from  sight  by 
packing  th^nr  in  wooden  boxes.  The  theft 
of  one  of  the  boxes  was  no  more  to  be  looked 
for  tliato  the  theft  of  the  whole  chest.  It 
was  poB8ft>lei  of  course,  that  the  contents 
#ould  be  stolen  by  boys,  or  even  by  adults. 
But  BOthiilg  in  the  situation  made  that  out- 
cymte  -prdbable.  In  short,  a  series  of  new 
and  imeixpeeted  causes  intervened,  and  had 
t»  .intervene,  before  these  explosives  could 
bring  death  to  Perry.  Not  one  of  them  was 
within  tli«  range  of  reasonable  expectation. 
Boys  discovered  the  hidden  caps,  stole  a 
box,  carried  it  to  their  home  a  half  a  mile 
away,  and  killed  a  playmate.  His  death 
was  not  the  proximate  result  of  the  open 
chest  Ttk  the  highway. 

We  are  not  without  apt  precedents  for 
this  conclusion.  Horan  v.  Watertown,  217 
Mass.  185,  104  N.  E.  464;  Jacobs  v.  New 
York,  N.  H.  &  H.  R.  Co.  212  Mass.  97,  40 
L.R.A.(N.S.)  41,  08  N.  E.  688;  Afflick  v. 
Bates,  21  R.  I.  281,  79  Am.  St.  Rep.  801, 
43  Atl.  539;  Hall  v.  New  York  Teleph.  Co. 
supra.  Indeed)  the  case?  in  other  jurisdic- 
tions go  farther  than  we  need  to  go  here, 
and  farther,  perhaps,  than  we  should  be 
willing  to  go.  Very  similiar  in  its  facts  is 
Horan  v.  Wat^rto^^Ti,  217  Mass.  185,  104 
X..R.A  1917B. 


N.  E.  464.  Employees  of  the  defendant's 
sewer  department  left  a  tool  chest  in  a 
highway,  unlocked  and  unwatched.  The 
chest  contained  dynamite.  Some  boys  took 
sticks  of  dynamite  out  of  the  chest,  and 
threw  them  on  a  bonfire  which  they  built  in 
an  adjoining  field.  The  plaintiff,  who  was 
standing  with  other  boys  about  the  fire,  was 
badly  burned  from  the  explosion.  The  court 
held  that  the  wrongful  storage  of  the  dyna- 
mite was  not  the  proximate  cause  of  the 
injury.  Yet  the  case  at  bar  is  even  a  clearer 
one  for  the  defendant.  There  the  dynamite 
was  exposed  to  view;  here  it  was  concealed. 
There  the  explosion  followed  close  upon  the 
trespass;  proximity  in  time  and  place  gave 
unity  to  the  transaction.  Here  the  period 
of  a  day  and  the  space  of  a  half  a  mile 
intervened,  and  separated  the  theft  from  the 
explosion.  The  motives  and  impulses  which 
provoked  the  theft  had  cooled,  and  a  wrong- 
ful asportation  had  placed  the  thing  of 
danger  in  new  and  strange  surroundings. 
Jacobs  v.  New  York,  N.  H.  &  H.  R.  Co.  212 
Mass.  97,  40  L.R.A.(N.S.)  41,  98  N.  E. 
688. 

Nothing  in  our  ruling  is  in  conflict  with 
the  recognition  of  a  duty  to  protect  the 
young  and  heedless  from  themselves,  and 
guard  them  against  perils  that  may  reason- 
ably be  foreseen.  To  define  the  orbit  of 
that  duty  is  unnecessary  now.  Travell  v. 
Bannerman,  71  App.  Div.  439,  75  N.  Y. 
Supp.  866,  Id.,  174  N.  Y.  47,  66  N.  E.  583; 
Union  P.  R.  Co.  v.  McDonald,  152  U.  S. 
262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  610; 
Walsh  v.  Fitchburg  R.  Co.  145  N.  Y.  301, 
27  L.R.A.  724,  45  Am.  St.  Rep.  615,  39 
N.  E.  1068;  Daniels  v.  New  York  &  N.  E. 
R  Co.  154  'MsLSS.  349,  13  L.R.A.  248,  26 
Am.  St.  Rep.  253,  28  N.  E.  283;  Lynch  v. 
Nurdin,  1  Q.  B.  29,  113  Eng.  Reprint,  104, 
4  Perry  &  D.  672,  10  L.  J.  Q.  B.  N.  S.  73,  5 
Jur.  797;  Clark  v.  Chambers,  L.  R.  3  Q.  B. 
Div.  327,  331,  47  L.  J.  Q.  B.  N.  S.  427,  38 
L.  T.  N.  S.  454,  26  Week.  Rep.  613,  19  Eng. 
Rul.  Cas.  28;  Harrold  v.  Watney  [1898]  2 
Q.  B.  320,  322,  67  L.  J.  Q.  B.  N.  S.  771,  78 
L.  T.  N,  S.  788,  14  Times  L.  R.  486,  4G 
Week.  Rep.  642.  It  is  enough  to  assume 
that  there  are  times  and  circumstances  that 
will  call  the  duty  into  play.  The  remote- 
ness of  the  relation  controls  our  judgment, 
and  distinguislies  the  case  at  hand  from 
others  where  liability  has  been  enforced. 
Thus,  in  Travell  v.  Bannerman,  71  App. 
Div.  439,  75  N.  Y.  Supp,  866;  id.,  174  N.  Y. 
47,  66  N.  E.  583,  the  explosives  were  thrown 
into  a  vacant  lot,  they  were  apparently  mere 
refuse,  and  the  defendant  ought  to  have 
foreseen  that  a  child  would  think  itself  at 
liberty  to  handle  them.  The  situation  was 
much  the  same  in  Wells  v.  Gallagher,  144 
Ala.  363,  8  L.R.A.(N.S.)   759,  113  Am.  St. 
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JRep.  50,  39  So.  747.  In  other  cases,  the  de- 
fendant intentionally  put  the  dangerous  im- 
plement in  the  hands  of  one  incompetent  to 
use  it,  and  was  chargeable  with  knowledge 
of  the  consequences.  That  was  so  in  Carter 
V.  Towne,  98  Mass.  567,  96  Am.  Dec.  6S2, 
where  gunpowder  was  sold  to  a  child,  and 
in  DL\on  v.  Bell,  5  Maule  &  S.  108,  105  £ng. 
Reprint,  1023,  1  Starkie,  287,  17  Revised 
Rep.  308,  19  Eng.  Rul.  Cas.  26,  where  a 
loaded  gun  was  given  to  an  inexperienced 
maidservant,  and  in  Anderson  v.  Settergren, 
100  Minn.  294,  111  N.  W.  279,  where,  in 
violation  of  a  statute,  there  was  a  sale  of 
firearms  to  a  minor.  Sullivan  v.  Creed 
£1904]  2  Ir.  R.  317,  2  B.  R.  C.  139,  is  a 
case  where  a  loaded  gun  was  left  beside  a 
higliway.  That  a  traveler  would  innocently 
pick  it  up  an  injure  a  bystander  was  held 
to  be  a  consequence  that  might  reasonably 
be  foreseen.  Lynch  v.  Nurdin,  1  Q.  B.  29, 
113  Eng.  Reprint,  1041,  4  Perry  &  D.  672, 
10  L.  J.  Q.  B.  N.  S.  73,  6  Jur  797,  is  a 
case  where  a  horse  was  left  unattended  in 


the  street.  The  chance  that  someone  would 
set  it  in  motion  was  within  the  range  of 
prudent  foresight.  Other  cases,  more  or 
less  similar  in  some  features,  are  to  be  dis- 
tinguished on  like  grounds.  Illidge  v.  Good- 
win, 5  Car.  A;  P.  192;  Clark  v.  Chambers, 
L,  R.  3  Q.  B.  Div.  327,  331,  47  L.  J.  Q.  B. 
N.  S.  427,  38  L.  T.  N.  S.  454,  26  Week.  Rep. 
613,  19  Eng.  Rul.  Cas.  28;  Williams  v.  Eady, 
10  Times  L.  R.  41;  Powers  v.  Harlow,  68 
Mich.  607,  51  Am.  Rep.  154,  19  N.  W.  257; 
Mattson  v.  Minnesota  &  N.  W.  R.  Co.  95 
Minn.  477,  70  L.R.A.  603,  111  Am,  St.  Rep. 
483,  104  N.  W.  443,  6  Ann,  Cas.  498,  18 
Am.  Neg.  Rep.  511.  In  none  was  there  so 
tenuous  a  bond  as  here  between  the  en- 
suing mischief  and  the  wrong. 

The  judgment  should  be  affirmed  with 
costs. 

Willard  Bartlett,  Ch.  J.,  and  Hiscocic, 
Chase,  Collin,  and  Seabury,  J  J.,  concur. 
Hogan,  J.,  concurs  in  result. 
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8.  P.  RENDER,  Plflf.  in  Err., 

V. 

ROSS  N.  ULLARD. 
(—  Okla.  — ,  160  Pac.  706.) 

Pleading  ~-  Statute  of  Frauds. 

1.  A  general  denial  raises  the  question  of 
the  Statute  of  Frauds. 

For  other  ciues,  see  Pleading,  111.  d,  in  Dig. 
1-52  N,  a. 

Appeal  «  question  not  raised. 

2.  The  question  of  the  Statute  of  Frauds 
was  not  presented  nor  urged  in  the  trial 
courts  neither  was  it  mentioned  therein  in 
any  manner,  nor  was  it  relied  upon  in  said 
court  by  the  defendant  for  a  defense.  This 
court,  therefore,  will  not  consider  this  ques- 
tion when  presented  and  urged  by  the  de- 
fendant upon  this  court  for  the  first  time 
on  appeal. 

For  other  caees,  see  Appeal  and  Error,  VII. 
/.  9,  in  Dig.  1-52  N.  8. 

(July  25,  1916.) 

ERROR  to  the  District  Court  for  Okla- 
homa Coimty  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
enforce  a  verbal  contract  of  employment 
alleged  to   have   been   made  by   defendant 

Headnotes  by  Davis,  C. 

Note. «"  As  to  the  question  whether  the 
Statute  of  Frauds  may  be  raised  for  first 
time  on  appeal,  where,  under  the  pleadings, 
it  might  have  been  raised  below,  see  anno- 
tation following  this  case,  post,  1071. 
L..R.A.1917B. 


with  the  plaintiff  as  attorney,  to  prosecute 
a  certain  action.    Affirmed. 

The  facts  are  stated  in  the  Commis^ 
sioner's  opinion. 

Messrs.  Ames,  Ohambere,  Ijowe,  & 
Richardson  for  plaintiff  in  error. 

Messrs.  Sam  Hooker  and  E.  li.  Fnltonr 
for  defendant  in  error: 

Defendant,  by  not  presenting  the  question 
of  the  Statute  of  Frauds  in  the  trial  courts 
waived  it  and  cannot  raise  it  for  the  first 
time  on  appeal. 

Altoona  Portland  Cement  Co.  v.  Burbank,. 
44  Okla.  76,  143  Pac.  845;  Prior  v.  San- 
born  County,  12  S.  D.  86,  80  N.  W.  160;  2 
Cyc.  665;  Highley  v.  Metzger,  187  HI.  287, 
58  N.  E.  407;  Holt  v.  Brown,  63  Iowa,  319„ 
19  N.  W.  235;  Lydig  v.  Braman,  177  Mass. 
212,  58  N.  B.  606;  Walker  v.  Cooper,  97 
Mo.  App.  441,  71  S.  W.  370;  International 
Harvester  Co.  v.  Oampbell,  43  Tex.  Civ. 
App.  421,  96  S.  W.  93;  Sartwell  v.  Sowles, 
72  Vt.  270,  82  Am.  St.  Rep.  943,  48  Atl.  11 ; 
Throop  Grain  Cleaner  Co.  v.  Smith,  110 
N.  Y.  88,  17  N.  E.  671;  Healy  v.  Loof- 
bourrow,  2  Okla.  458,  37  Pac.  823;  Mc- 
Donald V.  Carpenter,  11  Okla.  115,  65  Pac. 
942;  Baker  v.  Marcum,  22  Okla.  21,  97  Pac. 
572;  Tirey  v.  Darneal,  37  Okla.  611,  132 
Pac.  1087;  Bouton  v.  Carson,  —  Okla.  — , 
152  Pac.  131;  Duffey  v.  Scientific  American 
Compiling  Dept.  30  Okla.  742,  120  Pac. 
1088;  Harris  v.  First  Nat.  Bank,  21  Okla. 
189,  95  Pac.  781;  Smith  v.  Colson,  31  Okla. 
703,  123  Pac.  149;  Hamilton  v.  Brown,  31 
Okla.  213,  120  Pac.  950;  Herbert  v.  Wagg> 
27  Okla.  674,  117  Pac.  209;   St.  Louis  & 
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S  F.  R.  Co.  ▼.  Key,  28  Okla.  769,  115 
Pac.  875;  Myers  v.  First  Presby.  Church, 
n  Okla.  544,  69  Pac.  874;  Shuler  v.  Col- 
lins, 40  Okla.  126,  136  Pac.  752;  Tiirley  v. 
Peebeck,  38  Okla.  267,  132  Pac.  889;  Rhome 
Mill.  Co.  V.  Farmers'  &  M.  Nat.  Bank,  40 
-Okla.  131,  136  Pac.  1096;  Home  v.  Okla- 
homa State  Bank,  42  Okla.  37,  139  Pac 
■1^92;  Coombs  v.  Cook,  35  Okla.  326,  129 
NPac.  698;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mc- 
Bee,  46  Okla.  192,  145  Pac.  331;  Watson 
w.  Taylor,  35  Okla.  768,  131  Pac.  922;  Wal- 
lace V.  Killian,  40  Okla.  631,  140  Pac.  162. 

The  contract  sued  on  was  not  within  the 
:  statute. 

Lindley  v.  Kelly,  —  Okla.  — ,  147  Pac. 
1015;  Grecnough  v.  Eichholtz,  1  Monaghan 
(Pa.)  433,  15  Atl.  712;  Cooper  &  P.  Struc- 
tural Iron  Works  v.  Rosing,  85  Misc.  409, 
147  X.  Y.  Supp.  241;  A.  Schwoerer  &  Sons 
V.  Stone,  200  N.  Y.  560,  93  N.  E.  1116; 
Roy  &  Titcomb  v.  Flin,  10  Ariz.  80,  85 
Pac.  725;  Trulock  v.  Blair,  8  Okla.  347,  58 
Pac.   1097. 

Davis,  C,  filed  the  following  opinion: 
The  parties  will  be  spoken  of  throughout 
this  opinion  as  in  the  court  below.  The 
plaint ifl,  Ross  N.  Lillard,  sued  the  defend- 
ant, S.  P.  Render,  in  the  district  court  of 
Oklahoma  county,  Oklahom|L,  on  a  verbal 
contract  of  employment  alleged  to  have  been 
made  by  the  defendant  with  the  plaintiff  as 
an  attorney  and  counselor  at  law  to  prose- 
cute an  action  for  $50,000  damages  on  be- 
half of  the  plaintiff,  one  Minnie  Bond,  in 
what  is  known  as  the  case  of  Bond  v. 
Gore,  in  the  distilct  court  of  Oklahoma 
county,  Oklahoma.  Plaintiff  averred  in  his 
petition  that  his  services  were  well  worth 
the  sum  of  $1,500,  proved  said  averment  by 
competent  testimony,  which  was  not  con- 
troverted on  the  part  of  defendant,  ad- 
mitted a  credit  on  same  of  $175,  and  re- 
covered by  verdict  of  a  jury  the  balance 
of  $1,325  on  February  11,  1916,  for  which 
sum,  together  with  6  per  cent  interest  per 
annum  from  February  11,  1915,  until  paid, 
and  for  costs,  judgment  was  by  the  trial 
court  duly  rendered  on  May  7,  1915,  the 
court  having  previously  heard,  duly  con- 
sidered, and  overruled  the  defendant's  mo- 
tion for  a  new  trial.  The  petition  of  the 
plaintiff,  omitting  caption  and  formal  parts, 
reads  as  follows:  "The  plaintiff,  Ross  N. 
Lillard,  for  his  cause  of  action  herein,  says 
that  he  is  a  regular  licensed  practising  at- 
torney at  law  of  the  state  of  Oklahoma  and 
county  of  Oklahoma,  and  has  been  for  the 
last  past  three  years,  with  his  ofllce  in  the 
city  of  Oklahoma  City ;  that  on  or  about  the 
Ist  day  of  October,  1913,  he  was  employed 
by  one  Minnie  Bond  and  Julian  R.  Bond 
to  institute  suit  in  the  district  court  of 
L.R.A.1917B. 


Oklahoma  county,  state  of  Oklahoma,  in 
the  sum  of  $50,000  against  one  T.  P.  Gore 
for  assault,  and  that  on  or  about  December 
1,  1913,  this  plaintiff  notified  tlie  said 
Minnie  Bond  and  Julian  R.  Bond  that  he 
would  not  remain  in  said  case  any  longer, 
unless  arrangements  w^ere  made  for  a  fee 
for  his  services  in  said  cause,  and  that  he 
then  and  there  notified  said  parties  that  he 
would  withdraw  from  the  case  unless  the 
same  was  done,  and  thereupon,  on  or  about 
the  Ist  day  of  December,  1913,  the  defend- 
ant, S.  P.  Render,  came  to  this  plaintiff  and 
paid  to  him  that  if  this  plaintiff  would  con- 
tinue his  services  in  said  cause,  and  not 
withdraw  therefrom,  he,  the  said  S.  P. 
Render,  would  pay  a  fee  for  plaintiff's  serv- 
ices in  said  cause,  and  requested  this  plain- 
tiff not  to  withdraw  from  said  cause,  but 
to  continue  his  services  therein,  and,  act- 
ing upon  the  defendant's  representations 
that  he  would  pay  plaintiff's  fee  in  said 
cause,  this  plaintiff  did  continue  in  said 
case  and  did  not  withdraw  therefrom;  that 
from  the  1st  of  December,  1913,  up  and 
to  and  including  the  trial  of  said  cause, 
whidi  was  in  February,  1914,  this  plaintiff 
devoted  all  of  his  time  and  attention  to 
the  preparation  of  said  case,  and  spent 
much  time  from  his  office  in  taking  deposi- 
tions and  consulting  with  witnesses  and 
other  parties  necessary  for  a  trial  of  said 
cause,  and  upon  the  trial  thereof,  partici- 
pated therein;  that  the  services  rendered 
by  this  plaintiff  in  said  cause,  for  which 
the  defendant  agreed  and  promised  to  pay, 
were  reasonably  worth  the  sum  of  $1,500, 
and  that  no  part  thereof  has  been  paid  to 
this  plaintiff,  save  and  except  the  sum  of 
$175;  that  said  defendant  frequently,  from 
December  Ist  up  to  the  time  of  the  trial 
and  during  the  trial,  stated  to  this  plain- 
tiff that  he  would  pay  him  for  his  services 
in  said  cause,  and  this  plaintiff  rendered 
and  performed  the  same  relying  upon  the 
defendant's  promise  and  agreement  to  pay 
him  therefor.  Wherefore,  premises  con- 
sidered, the  plaintiff  prays  judgment 
against  the  defendant,  S.  P.  Render,  for 
the  sum  of  $1,325,  with  interest  from  this 
date,  for  costs  and  all  proper  relief." 

The  defendant  to  this  petition  filed  the 
following  verified  answer:  **Comes  now  S. 
P.  Render,  defendant  above  named,  and,  for 
answer  to  the  petition  of  said  plaintiff  de- 
nies each  and  every  allcgati(m  therein  con- 
tained." 

The  defendant  in  the  court  below  de- 
fended against  this  action  on  the  theory, 
and  the  sole  and  only  theory,  that  he  did 
not  make  the  promise  or  enter  into  the 
contract  as  alleged  and  set  forth  in  plain- 
tiff's petition,  and  as  proven  by  plaintiff. 
'  The   sole   question   presented   to  the   court 
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below  upon  the  ttial  of  this  case,  and 
submitted  by  the  trial  court  to  the  jury, 
was  whether  or  not  the  defendant  made  and 
entered  into  the  contract  with  the  plain- 
tiff as  alleged  and  proven  by  him.  The 
defendant  requested  no  instructions  and 
saved  no  exceptions  to  any  of  the  instruc- 
tions given  by  the  court  to  the  jury  in  his 
charge — none.  For  the  first  time  in  this 
lawsuit  and  in  his  printed  brief  the  defend- 
ant raises  and  urges  upon  this  court  the 
sole  and  single  proposition  that  this  was 
a  verbal  contract,  made  by  the  defendant 
with  the  plaintiff  in  the  nature  of  a  special 
promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  and  that  it  does 
Tiot  fall  under  the  article  of  our  statutes 
on  guaranty,  and  that  hence,  under  §  041, 
Rev.  Laws  of  Oklahoma  1010,  the  same  is 
expressly  inhibited  and  invalid,  the  plain- 
tiff having  first  been  employed  by  one 
Minnie  Bond  and  Julian  R.  Bond  to  in- 
stitute and  prosecute  the  $50,000  damage 
Buit  against  T.  P.  Gore  for  assault,  and 
upon  their  failure  to  arrange  for  or  pay 
the  plaintiff  his  fee  for  said  services,  con- 
ceding that  the  defendant  contracted  to  pay 
same  as  alleged  and  proven  by  plaintiff 
in  this  action  in  the  trial  court,  still  the 
said  contract  clearly  falls  under  the  Stat- 
ute of  Frauds  of  our  state. 

Conceding  but  not  deciding  that  this  con- 
tract fails  within  the  Statute  of  Ftauds, 
lias  defendant  waived  this  point  by  his 
failure  to  raise  and  urge  it,  obtain  a  rul- 
ing thereon,  and  when  decided  adversely  to 
liim,  save  the  proper  exception  in  the  trial 
court?  We  think  so.  A  verbal  promise  to 
answer  for  the  debt  of  another  is  not 
illegal,  unlawful,  or  immoral.  It  is  not, 
strictly  speaking,  void,  but  merely  voidable. 
The  statute  is  solely  for  the  benefit  of  a 
person  sought  to  be  bound  by  such  prom- 
ise. He  may  avail  himself  of  the  statute, 
or  not,  as  seems  best  to  him.  It  is  a 
•question  in  which  he,  and  no  one  else,  is 
interested.  If  he  fails  to  take  advantage  of 
the  statute,  the  contract,  under  all  the  au- 
thorities, is  valid  and  enforceable.  While 
there  may  be  a  conflict  in  the  authorities  as 
to  what  will  constitute  a  waiver  of  the 
statute,  yet  we  know  of  no  authority  which 
liolds  that  the  statute  cannot  be  waived. 
This  court  in  the  case  of  Altoona  Portland 
Cement  Co.  v.  Burbank,  44  Okla.  76,  143 
Pac.  &45,  in  passing  on  this  question,  held 
as  follows:  "Such  contracts  are  not  posi- 
tively illegal  in  any  particular,  but  are 
r.egatively  invalid,  although  only  as  against 
one  who  has  not  subscribed  a  note  or  mem- 
orandum thereof  in  writing,  and  only  to 
the  limited  extent  that  no  enforceable  de- 
mand against  him  can  be  predicated  there- 
on in  the  absence  of  at  least  his  tacit  con- 
L.R.A.1917B. 


,  sent,  as  by  icaiver  of  that  point,  in  the 
action,  or  of  an  equitable  estoppel  to  denv 
liability."      (Italics   ours.) 

Defendant  did  not  demur  to  the  petitior 
of  plaintiff  on  the  ground  that  the  contract 
was  within  the  statute,  or  on  any  other 
ground.  He  did  not  plead  the  Statute  of 
Frauds  in  his  answer.  He  did  not  object  to 
the  introduction  of  evidence  under  the  peti- 
tion of  the  plaintiff  on  the  ground  that  no 
cause  of  action  was  stated,  or  on  the  ground 
that  the  contract  was  within  the  Statute  of 
Frauds.  He  did  not  object  to  the  testimony 
of  plaintiff  when  testifying  regarding  the 
verbal  contract,  nor  move  to  strike  the 
same  out  on  any  ground  or  for  any  reason. 
After  the  evidence  was  all  in  and  established, 
as  now  claimed,  by  defendant,  that  the 
contract  was  within  the  statute,  he  did  not 
demur  thereto  or  move  the  court  for  a 
directed  verdict.  He  requested  no  instruc- 
tions on  any  ground,  and  took  no  excep- 
tions to  the  instructions  given  by  the  court, 
which  presented  to  the  jury  but  the  one 
question,  and  that  was  whether  or  not  the 
plaintiff  entered  into  the  contract  alleged. 
And  he  did  not  even  raise  the  question  in 
his  motion  for  a  new  trial.  Tliat  all  this 
constituted  a  plain  waiver  of  the  statute 
and  the  rights,  if  any,  he  had  thereunder, 
we  think,  is  plain.  The  supreme  court  of 
South  Dakota  passed  on  this  question  in 
the  case  of  Prior  v.  Sanborn  County,  12 
S.  D.  86,  80  N.  W.  169,  wherein  it  held: 
"Failure  to  urge  an  objection  that  a  con- 
tract is  within  the  Statute  of  Frauds,  in 
the  trial  court,  is  a  waiver  thereof." 

Defendant,  as  the  record  ai^rmatively 
shows,  at  no  time  and  in  no  manner  even  at- 
tempted to  raise  the  question  of  the  Statute 
of  Frauds  in  the  trial  court,  and  he  there- 
fore brought  himself  squarely  within  the 
rule  laid  down  by  this  court  in  the  Altoona 
Portland  Cement  Co.  Case,  supra.  Xot  hav- 
ing raised  this  question  in  the  trial  court, 
he  cannot  raise  it  for  the  first  time  in  this 
court.  That  a  party  cannot,  for  the  first 
time  on  appeal,  raise  the  question  that  the 
contract  sued  on  is  within  the  Statute  of 
Frauds,  we  think  is  settled  by  all  the  au- 
thorities. The  general  rule  in  this  regard 
is  laid  down  in  2  Cyc.  665,  as  follows :  "An 
objection  to  the  validity  of  a  contract  or 
instrument  in  suit  must  be  made  in  the  court 
below,  and  cannot  be  urged  for  the  first 
time  in  the  appellate  court.  .  .  .  Thus, 
it  cannot  be  first  objected  on  appeal  that 
a  contract  is  void  under  the  Sunday  laws; 
that  a  contract  or  deed  is  tainted  with  fraud 
or  usury;  that  it  is  champertous;  that  it 
is  void  under  the  Statute  of  Frauds." 

The  supreme  court  of  the  state  of  Illinois 
passed  on  this  question  in  the  case  of  High- 
ley  V.  Metzger,  187  111.  237,  58  N.  E.  407. 
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as  follows:  ''The  objection  that  defendant 
was  sued  on  an  oral  promise  to  answer 
for  the  debt  of  another,  which  has  not  been 
raised  by  the  pleadings,  nor  by  objections 
to  evidence,  nor  by  exceptions  to  the  in- 
structions, cannot  be  taken  advantage  of  for 
the  first  time  on  appeal/' 

The  supreme  court  of  South  Dakota  up- 
held the  same  rule  in  the  case  of  Prior  v. 
Sanborn  County,  12  S.  D.  86,  80  N.  W.  169, 
as  follows:  "Whether  the  foregoing  record 
is  sufficient  to  take  the  agreement  out  of 
the  statute  need  not  be  determined,  because 
the  failure  to  raise  the  point  in  the  trial 
court  constitutes  a  waiver,  and  it  is  now 
too  late  to  urge  the  objection  for  the  first 
time." 

The  supreme  court  of  Iowa  also  followed 
this  rule  in  the  case  of  Holt  v.  Brown,  63 
Iowa,  319,  19  N,  W.  235,  from  which  case  we 
quote  as  follows:  ''Where  the  Statute  of 
Frauds  is  not  pleaded,  nor  objection  made 
to  evidence  (m  the  trial,  because  the  con- 
tract is  within  the  statute,  but  the  objection 
is  first  nmde  in  the  argument  of  counsel  on 
appeal,  it  comes  too  late." 

In  the  case  of  Lydig  v.  Braman,  177  Mass. 
212,  58  N.  £.  696,  the  supreme  court  of 
Massachusetts  held  as  follows:  "A  defense 
of  the  Statute  of  Frauds  on  a  contract  sued 
on  is  not  available  on  appeal,  where  it  is 
not  raised  on  the  trial." 

Tlie  court  of  appeals  of  Missouri  passed 
on  this  question  in  the  case  of  W^alker  v. 
Cooper,  97  Mo.  App.  441,  71  S.  W.  370,  as 
follows:  "The  Statute  of  Frauds  cannot  be 
invoked  as  a  defense  to  an  action  on  a  con- 
tract for  the  first  time  on  appeal." 

In  the  case  of  International  Harvester  Co. 
V.  Campbell,  43  Tex.  Civ.  App.  421,  96  S.  W. 
93,  the  court  held:  "The  Statute  of  Frauds 
cannot  be,  for  the  first  time,  invoked  on  ap- 
peal" 

The  supreme  court  of  Vermont,  in  the  case 
of  Sartwell  v.  Sowles,  72  Vt.  270,  82  Am. 
St.  Rep.  943,  48  Atl.  11,  upheld  this  same 
rule  as  follows:  "A  defense  that  a  con- 
tract was  within  the  Statute  of  Frauds 
could  not  be  set  up  on  appeal  where  ap- 
pellants had  allowed  the  same  to  be  es- 
tablished on  the  trial  by  parol  evidence  with- 
out objection." 

The  court  of  appeals  of  New  York  passed 
on  this  question  in  the  case  of  Throop  Grain 
Cleaner  Co.  v.  Smith,  110  N.  Y.  83,  17  X. 
E.  671,  wherein  it  was  held:  "The  ques- 
tion whether  an  assignment  of  a  debt  is 
valid  under  the  Statute  of  Frauds  cannot 
be  raised  on  appeal  when  exception  is  not 
taken  below." 

Other  courts  have  held: 

The  defense  of  the  Statute  of  Frauds  is 
waived,  if  not  pleaded.  Hogan  v.  Easter- 
L.R.A.1917B. 


day,  68  111.  App.  45;  Van  Duyne  v.  Vree- 
land,  12  N.  J.  Eq.  142. 

Failure  to  plead  the  Statute  of  Frauds  in 
an  action  on  a  verbal  contract  is  a  waiver 
of  that  defense.  Carpenter  v.  Davis,  72 
111.  14. 

By  placing  a  defense  on  other  grounds^ 
and  failure  to  plead  the  Statute,  a  party 
waives  the  defense  that  the  contract  sued 
on  is  within  the  Statute  of  Frauds.  Finu- 
can  V.  Kendig,  109  111.  198. 

Where,  in  an  action  by  the  vendor  for  the 
price,  the  purchaser  did  not  seek  to  avoid 
the  sale  as  being-  in  parole  but  souglit  to 
have  the  lands  purchased  secured  by  a  good 
deed,  and  it  was  proper  to  consider  the 
case  as  if  the  contract  of  sale  had  been  in 
writing.  Richardson  v.  Milner,  5  Ky.  Law 
Rep.   118. 

"Where  the  defendant,  in  his  answer,  ad- 
mits substantially  the  contract  set  out  in 
his  petition,  but  alleges  that  the  plain- 
tiff has  violated  its  provisions,  and  there 
is  no  plea  of  tlie  Statute  of  Frauds,  the 
statute  will  be  considered  as  waived/* 
Connor  v.  Hingtgen,  19  Neb.  472,  27  N.  W. 
443. 

Where  the  defendant  admits  the  contract 
declared  upon,  and  does  not  plead  tlie  Stat- 
ute of  Frauds,  or  insist  on  it  in  his  answer,, 
he  will  be  deemed  to  have  renounced  the 
benefit  of  it.  Duffy  v.  O'Donovan,  46  X. 
Y.  223. 

An  objection  that  a  contract  was  void 
\mder  the  statute,  not  taken  in  the  com- 
plaint, and  raised  for  the  first  time  in  the 
requests  for  finding,  comes  too  late.  Porter 
V.  Wormser,  94  N.  Y.  431. 

A  defendant  can  waive  the  immunitv 
granted  him  by  the  Statute  of  Frauds,  and 
unless  he  sets  up  the  defense,  or  in  some 
way  calls  it  to  the  attention  of  the  court,, 
the  court  is  not  required  to  interpose  it. 
League  v.  Davis,  53  Tex.  9. 

"The  Statute  of  Frauds  is  waived,  unless 
pleaded."     Howe  v.  Chesley,  56  Vt.  727. 

Century  Digest,  topic,  "Frauds,  Statute 
of,"  §  365. 

"The  privilege  is  persona],  and  cannot  be 
made  available  by  a  third  person,  a  stranger 
to  the  contract,  and  it  may  be  waived,  and 
is  regarded  as  waived,  unless  the  party 
avails  himself  of  it  either  by  his  pleadings, 
or  under  the  general  issue,  where  advantage 
may  be  taken  of  it  without  a  special  plea- 
.  .  .  The  courts,  of  course,  take  judi%  ial 
notice  of  the  statute,  but  they  will  noi  take 
judicial  notice  that  a  given  contract  is  void 
because  not  in  writing.  The  party  must 
allege  and  prove  such  ground  of  defense."" 
Wood,  Stat,  of  Fr.  §  277. 

In  McCoy  v.  Williams,  6  111.  r)84,  the 
court  held  that  the  plea  of  the  Statute  of 
Frauds  is  a  personal   privilege,  which  the 
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party  may  waive;  another  cannot  plead  it 
for  him,  or  compel  him  to  plead  it. 

In  Vermont,  if  a  plea  avers  that  the 
promise  sued  on  was  a  promise  to  pay 
the  debt  of  another,  to  wit,  B,  a  replication 
that  the  promise  was  not  a  promise  to  pay 
the  debt  of  said  B  is  good,  and  the  defense 
of  the  statute  may  be  shown  imder  the 
general  issue,  or  pleaded  specially.  Hotch- 
kiss  V.  Ladd,  36  Vt.  593,  86  Am.  Dec.  679. 

In  Illinois  the  statute  must  be  pleaded,  it 
it  is  to  be  relied  upon  by  the  defendant. 
He  cannot  set  it  up,  for  the  first  time,  in 
an  instruction.  Warren  v.  Dickson,  27  111. 
115. 

So,  in  Alabama,  the  defense  arising  under 
the  statute  must  be  pleaded;  and,  if  waived, 
and  the  contract  is  admitted  or  established 
by  proof,  it  will  be  enforced.  Patterson 
V.  Ware,  10  Ala.  444. 

In  New  Jersey  the  statute  must  be  re- 
lied on;  that  is,  the  party  must  either  plead 
it  specially  or  urge  it  as  a  ground  of  de- 
fense. Thus,  a  defendant  may  insist  upon 
the  benefit  of  the  Statute  of  Frauds,  al- 
tliough  he  admits  the  parol  agreement; 
but  if  he  does  not  insist  upon  the  statute, 
he  is  not  entitled  to  its  benefit.  Ashmore  v. 
Evans,  11  N.  J.  Eq.  151. 

We  are  of  the  opinion  that  tlie  correct 
rule  as  to  properly  raising  the  question  of 
the  Statute  of  Frauds  by  the  defendant  in 
this  jurisdiction  is  that  when  the  defendant 
denies  in  his  answer  the  making  of  the 
contract  upon  which  the  action  is  brought, 
he  may  then  avail  himself  of  the  defense 
that  the  agreement  was  invalid  under  the 
Statute  of  Frauds;  but  where  the  defendant 
admits  the  making  of  the  contract  sued 
on  in  the  petition,  in  his  answer,  he  must 
then  specially  and  specifically  set  up  and 
plead  the  Statute  of  Frauds  in  his  an- 
swer, or  he  will  be  held  thereby  to  have 
waived  it.  Under  a  general  denial  the  de- 
fendant raises  the  issue  that  he  did  not 
make  the  contract  sued  upon  as  set  forth 
by  the  plaintiff  in  his  petition,  and  the 
issue  that  the  same,  if  made,  is  invalid 
under  the  StatutcJ'of  Frauds. 

Generally  anything  going  to  show  that 
the  cause  of  action  sued  upon  never  ex- 
isted, or  which  merely  disproves  what  plain- 
tiff alleges,  may  be  given  in  evidence  under 
a  general  denial.  The  defendant  may  give 
evidence  controverting  any  facts,  necessary 
to  be  established  by  plaintiff,  but  not  to 
disprove  a  defense  founded  on  new  matter. 
Evidence  to  disprove  wholly  or  in  part  any 
fact  which  plaintiff  must  establish  to  show 
«  cause  of  action  may  be  given  in  evidence 
tuider  a  general  denial.  **Under  our  sys- 
tem of  practice,  and  under  every  rational, 
logical  system  of  pleading,  the  defendant 
must,  under  a  general  denial,  be  permitted 
L.R.A.1917B. 


to  controvert  by  evidence  everything  which 
the  plaintiff  is  bound,  in  the  first  instance, 
to  prove  to  make  out  his  cause  of  action." 
Griffin  v.  Long  Island  R.  Co.  101  N.  Y. 
34S,  4  N.  E.  740;  Evans  v.  Williams,  60 
Barb.  346;  Greenfield  v.  Massachusetts  Mut. 
L.  Ins.  Co.  47  N.  Y.  430;  Andrews  v.  Bond, 
16  Barb.  633;  Weaver  v.  Barden,  49  N. 
Y.  286;  O'Brien  v.  McCann,  58  N.  Y.  373. 

The  defendant  quotes  from  and  cites  the 
following  authorities  in  his  reply  brief  filed 
herein  July  7,  1916  j  Altoona  Portland  Ce- 
ment Co.  v.  Bnrbank,  44  Okla.  76,  143  Pac. 
845;  Feeney  v.  Howard,  79  Cal.  525,  4 
L.R.A.  826,' 12  Am.  St.  Rep.  162,  21  Pac. 
984;  HotchkisB  v.  Ladd,  36  Vt.  593,  86  Am. 
Dec.  679;  Wynn  v.  Garland,  19  Ark.  23, 
68  Am.  Dec.  191;  Talbot  v.  Bowen,  1  A.  K. 
Marsh.  436,  10  Am.  Dec.  747;  Williams- 
Haywood  Shoe  Co.  V.  Brooks,  9  Wyo.  424, 
64  Pac.  343;  Fontaine  v.  Bush,  40  Minn. 
141,  12  Am.  St.  Rep.  722,  41  N.  W.  465; 
Luton  V.  Badham,  127  N.  C.  96,  53  L.R.A. 
837,  80  Am.  St.  Rep.  783,  37  S.  E.  143: 
Wiswell  V.  Tefft,  6  Kan.  263,— to  show  tha<^ 
the  Statute  of  Frauds  may  be  raised  under 
a  general  denial.  To  this  proposition  we 
have  acceded  and  do  now  accede.  ''But  one 
thing  lackest  thou  yet."  The  defendant, 
having  thus  raised  said  issue  by  his  gener- 
al denial,  which  at  the  same  time  raises 
the  other  issue  denying  the  making  of  the 
contract  sued  upon,  must,  in  some  manner, 
someway,  somehow,  and  by  some  means,  go 
further  and  challenge  the  attention  of  the 
trial  court  to  the  issue  of  the  Statute  of 
EVauds,  and  insist  and  rely  upon  it  as  a 
defense  in  the  trial  court.  He  will  not  be 
permitted  by  some  legerdemain  to  keep  this 
issue,  so  raised  by  him,  snugly  snuggled 
awav  somewhere  in  the  mental  catacombs 
of  silence  and  obscurity,  jealously  keeping 
and  guarding  it  from  the  sight  and  atten- 
tion of  the  trial  court  from  the  inception 
of  the  cause  to  its  uttermost  close,  and 
then  for  the  first  time  spring  it  on  this 
court,  Minerva-like,  and  press  it  for  the 
first  time,  and  as  the  sole,  single,  and  only 
issue  in  his  brief  here. 

We  have  carefully  examined  each  of  the 
cases  cited  by  defendant  in  his  reply  brief, 
as  set  out  herein,  supra,  and  find  that  in 
each  and  all,  save  and  except,  perhaps,  Wis- 
well V.  Tefft,  supra,  it  is  plainly  to  be  seen^ 
that  under  the  general  denial,  the  defendant 
in  some  manner  brought  the  attention  of 
the  trial  court  specifically  to  the  issue  raised 
of  the  Statute  of  Frauds.  In  Wiswell  v. 
Tefft,  supra,  equal  comfort  can  be  found  that 
it  was  or  that  it  was  not  drawn  to  the  atten- 
tion of  the  trial  court.  In  the  case  of  Al- 
toona Portland  Cement  Co.  v.  Burbank, 
supra,  Thacker,  C,  speaking  for  this  court, 
said:     "The  defendant,    as    seller,    is    not 
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bound  by  a  merely  oral  acceptance  of  plain- 
tiffs' order  for  500  barrels  of  cement  at 
$1.17  per  barrel,  nor  liable  for  damages  for 
failure  to  deliver  the  same,  as  such  a  con- 
tract is  invalid  under  §  847,  Okla.  Stat.  1890 
(§  941,  Rev.  Laws  1910).  .  .  .  The 
plaintiffs'  bill  of  particulars,  demanding 
$199.50  as,  in  effect,  'the  excess  ...  of 
the  value  of  the  property  to  the  buyer  over 
the  amount  which  would  have  been  due  to 
tlie  seller  under  the  contract  if  it  had  been 
fulfilled'  (quoting  §  2027,  Okla.  Stat.  1890 j 
§  2860,  Rev.  Laws  1010),  and  disclosing 
that  defendant  had  not  directly  nor  by  agent 
subscribed  any  note  or  memorandum  of  the 
contract  in  writing,  as  required  by  §  847  ( § 
941).,  cited  supra,  stated  no  cause  of  action. 
See  cases  cited  supra.  Although  our  stat- 
ute renders  such  contracts  invalid  only  in 
the  qualified  sense  stated  in  Schechinger  v. 
Gault,  36  Okla.  416,  130  Pac.  305,  Ann.  Cas. 
19141),  468,  we  think  they  are  so  far  invalid, 
as  held  in  Jones  v.  Pettigrew,  25  S.  D.  432, 
127  N,  W.  538,  under  a  statute  in  the  same 
iotm  and  derived  from  the  same  source  (the 
territory  of  Dakota ) ,  that  it  is  unnecessary 
for  defendant  to  specially  plead  the  statute. 
Such  contracts  are  not  positively  illegal  in 
any  particular,  but  are  negatively  invalid, 
although  only  as  against  one  who  has  not 
subscribed  a  note  or  memorandum  thereof 
in  writing,  and  only  to  the  limited  extent 
that  no  enforceable  demand  against  him  can 
be  predicated  thereon  in  the  absence  of  at 
least  his  tacit  consent,  as  by  waiver  of  that 
point,  in  the  action,  or  of  an  equitable 
estoppel  to  deny  liability.  And,  where  there 
is  at  least  a  general  denial,  as  here,  the 
court  should,  upon  a  motion  therefor,  as  was 
made  in  this  case,  direct  a  verdict  for  the 
defendant.  Such  a  bill  of  particulars  was 
subject  to  demurrer;  but,  even  if  there  was 
a  failure  to  demur,  this  would  not  consti- 
tute a  waiver  of  the  invalidating  effect  of  the 
Statute  of  FraudB,  as  tbe  contract  itself, is 
invalid  in  respect  to  plaintiffs'  demand ;  and 
nothing  less  than  the  tacit  consent  of  the 
defendant  that  it  be  treated  as  valid,  or  its 
estoppel  to  deny,  its  validity,  aa  by  failing 
both  to  demur  and  to  deny  its  alleged  valid 
effect,  or  by  some  other  act  or  omission  im- 
plying such  consei>t  or  showing  such  estop- 
pel, could  be  regarded  as  precluding  it  from 
■asserting  its  invalidity  at  any  time  prior  to 
'  tbe  final  submission  of  the  case  to  the  jury. 
See  iJl/p^^  .'V.  •  PettigrjBW,  supra.  There .  is  a 
contrariety  of  views,  however,  upon  the 
question  of  proper  defensive  pleadings  in 
such  cases,  as  will  be  seen  from  an  examina- 
tion of  20  Cyc.  312-314;  Owen  v.  Riddle,  81 
N.  J.  L,  546,  79  Atl.  886,  Ann.  Cas.  1912D, 
45,  with  the  extensive  notes  thereto.  Fur- 
ther, it  will  be  presumed  tlvat  defendant's 
'pl^eadings,  being  oral,  were  sulBcient  to  pre- 
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sent  the  question  of  the  validity  of  the  con- 
tract under  the  Statute  of  Frauds  as  a 
partial  and  legally  necessary  explanation 
of  the  action  of  the  trial  court  in  submit- 
ting to  the  jury  the  question  as  to  whether 
the  contract  was  valid  notwithstanding  the 
Statute  of  Frauds,  upon  the  ground  that  the 
amount  involved  was  under  $50  (which  was 
contrary  to  all  the  evidence),  or  upon  the 
ground  that  some  note  or  memorandum  of 
the  contract  in  writing  had  been  signed  by 
the  defendant  or  its  agent  (of  which  there 
was  no  evidence),  although  this  does  not  ex- 
plain why  this  question  was  so  submitted,  in 
the  absence  of  any  issue  of  fact  made  by  the 
evidence  in  this  regard.** 

We  have  also  gone  to  the  trouble  of  ob- 
taining from  the  clerk's  office  the  origin«al 
case  made  or  record  in  this  case,  and 'the 
same  lies  before  us.  We  find  from  it:  That 
the  plaintiffs  originated  this  action  by 
filing  the  following  bill  of  particulars  in  the 
justice  court,  before  M.  D.  Asher,  Justice  of 
the  Peace  in  and  for  the  city  of  Enid  town- 
ship: ''Comes  now  C.  J.  Burbank  and  C.  F. 
Holmes,  plaintiffs  in  the  above  entitled 
cause,  and  for  cause  of  action  against  the  de- 
fendant allege:  That  on  or  about  the  30lh 
day  of  October,  1909,  the  plaintiffs  and  the- 
defendant  entered  into  an  agreement,  upon 
a  statement  or  memoranda  in  writing,, 
signed  by  plaintiff,  whereby  the  defendant 
sold  and  agreed  to  deliver  to  the  plaintiffs 
500  barrels  of  cement  at  the  agreed  price  of 
§1.17  per  barrel.  Said  cement  to  be  de- 
livered to  the  plaintiffs,  at  any  time,  upon 
ten  days'  notice.  Plaintiffs  state  that  on  or 
about  the  25th  day  of  October,  1909,  they 
gave  notice  to  the  defendants  that  said 
cement  would  be  needed,  and  delivery,  at 
Enid,  was  demanded  on  8th  day  of  Novem- 
ber, 1909,  as  provided  for  in  said  agreement. 
Plaintiffs  further  state  that  they  repeatedly 
and  at  various  times  made  inquiry  about 
said  cemeot,<and  that  said  cement  wslb  not 
delivered  within  the  ten  days,  after  notice 
given,  as  aforesaid,  and  that  said  cement 
has  never  been  delivered,  according  to  the 
agreement,  by  the  defendant  to  the  plain- 
tiffs, at  Enid,  Oklahoma,  to  the  damage,  to 
the  plaintiffs,  in  the  sum  of  $199.50.  Where- 
fore plaintiffs  pray  judgment  against  the 
defendant,  in  the  sum  of  $199.50,  together 
with  the  costs  of  this  action." 

That  this  bill  of  particulars  was  after- 
wards, and  on  the  17th  day  of  February, 
1910,  filed  in  the  office  of  the  clerk  of  the 
county  court  of  Garfield  county,  Oklahoma^ 
That  afterwards  said  cause  came  on  regular- 
ly for  trial  in  said  county  court,  whereupon 
the  following  journal  entry  was  entered  of 
record  i' 

On  this  3d  day  of  September,    1910,   the 
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same  being  one  of  the  days  of  the  regular 
August,  ]010,  term  of  this  court,  the  above- 
entitled  action  came  on  to  be, heard  upon 
the  pleadings  and  the  evidence,  and,  a  jury 
being  waived,  was  submitted  to  the  court, 
Swigert  &  Wedgewood  appearing  for  the 
plaintiffs,  and  Kruse  &  Hills  for  the  defend- 
ant. After  the  plaintiff  C  J.  Burbank  had 
been  sworn  and  some  testimony  elicited  from 
him  on  part  of  the  plaintiffs,  the  plaintiffs 
made  application  for  a  continuance,  in  order 
to  enable  them  to  serve  notice  upon  the  de- 
fendant to  produce  in  court,  that  the  same 
might  be  used  in  evidence,  the  order  or 
memoranda  in  writing,  claimed  by  the  plain- 
tiffs to  have  been  delivered  to  the  defend- 
ant, for  the  cement  mentioned  in  plaintiffs' 
bill  of  particulars,  the  defendant  having  ob- 
jected to  the  production  thereof  without 
notice,  as  required  by  law,  upon  request  of 
the  plaintiffs,  and  objected  to  the  introduc- 
tion of  parol  evidence  to  show  the  contents 
thereof;  and  the  court,  after  carefully  con- 
sidering said  application,  finds  that  the 
same  ought  to  be  granted,  upon  condition 
that  the  plaintiffs  pay  all  court  costs  to  this 
date;  and,  the  plaintiffs  having  agreed  to 
said  terms,  it  is  ordered  by  the  court  that 
this  action  be,  and  the  same  hereby  is,  con- 
tinued to  the  next  regular  term  of  this 
court,  and  it  is  further  ordered  that  the 
plaintiffs  pay  all  court  costs  herein  to  and 
including  this  term  of  court.  To  all  of 
which  the  defendant  excepts,  and  exception 
is  hereby  given  it. 

By  the  court: 

[Signed]    James  B.  Cullison,  Judge. 

0.  K.  Swigert  &  Wedgewood,  Attys.  for 
Plaintiffs.    Kruse  &  Hills,  for  Deft. 

That  thereafter,  and  on  January  10,  1911, 
plaintiffs  served  upon  the  defendant  notice 
to  produce  certain  papers,  as  follows; 

"The  defendant  is  hereby  notified  to  pro- 
duce and  have  the  same  present  that  they 
may  be  used  in  evidence  upon  trial  of  the 
above-entitled  action,  in  the  county  court 
of  Garfield  county,  Oklahoma,  wlierein  said 
action  is  now  pending,  on  the  hearing  and 
trial  thereof,  an  order  or  memoranda,  in 
writing,  claimed  by  the  plaintiffs  to  have 
been  furnished  and  delivered  to  the  defend- 
ant, through  Park  Cole,  its  agent  at  Enid, 
Oklahoma,  for  the  cement,  which  is  men- 
tioned in  the  plaintiffs'  bill  of  particulars, 
and  also  an  order  for  cement,  which  was 
offered  and  used  in  evidence  on  part  of  the 
defendant,  in  the  trial  of  this  said  action, 
in  justice  court  of  Garfield  county,  Okla- 
homa. 

'•Dated  January  10,  1011.  Swigert  & 
Wedgewood,  Attys.  for  plaintiffs. 

"We  hereby  acknowledge  service  and  the 
receipt  of  a  copy  of  the  above  and  foregoing 
L.R.A.1917B. 


notice,  this  10th  day  of  January,  1911.  Carl 
Kruse,  Atty.  for  defendant." 

That  afterwards  and  upon  the  trial  of 
said  cause  in  said  county  court  on  the  28th 
day  of  February,  1911,  before  the  court  and 
a  jury  of  six  men,  the  plaintiff,  C.  J.  Bur- 
bank,  was  called  to  the  stand,  and  testified 
in  behalf  of  the  plaintifi's.  Over  objections 
and  exceptions,  multifarious  and  multitudi- 
nous, he  testified  that  he  had  given  to  one 
Park  D.  Cole,  as  agent  for  defendant  com- 
pany, an  order  for  the  cement  in  question, 
and  that  a  memorandum  in  writing  was 
made  of  said  order,  and  signed  by  said  Cole 
on  behalf  of  said  defendant  company,  and 
the  same  was  delivered  to  said  Cole  by  plain- 
tiff. The  price  of  said  cement  so  purchased 
exceeded  $50.  The  plaintiffs  rested  their 
case  with  the  testimony  of  this  single  wit- 
ness. Whereupon  the  defendant  company 
interposed  the  following  demurrer  to  the  evi- 
dence of  plaintiffs: 

"At  this  time  the  defendant  demurs  to  the 
evidence  introduced  by  the  plaintiff,  and 
asks  the  court  to  direct  the  jury  to  return  a 
verdict  in  favor  of  the  defendant  and  dis- 
miss the  plaintiff's  cause  of  action,  for  the 
following  reasons,  to  wit: 

"First.  Because  the  testimony  does  not 
show  any  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant. 

"Second.  Because  the  plaintiff  has  wholly 
neglected  to  establish  any  contract  with  the 
defendant. 

"Third.  For  the  reason  that  in  the  bill  of 
particulars  filed  in  this  case  the  allegation 
is  that  the  plaintiff  entered  into  a  verbal 
contract  with  the  defendant,  and  that  the 
testimony  shows  that  no  such  contract  was 
entered  into  between  the  plaintiff  and  de- 
fendant. 

"Fourth.  For  the  further  reason  that 
plaintiff  has  wholly  failed  to  show  that 
Park  D.  Cole,  who  took  the  order,  was  the 
agent  of  the  defendant,  or  had  any  authority 
from  the  defendant  to  represent  the  defend- 
ant as  such  agent. 

"By  the  court:  For  that  reason  the  de- 
murrer will  be  overruled,  and  tiie  request 
for  a  peremptory  instruction  will  be  over- 
ruled, and  exception  noted." 

Thereupon  the  defendant  company  intro- 
duced J.  J.  Heifer,  who  y-clept  himself  as 
a  "usually  recognized  salesman"  of  said  de- 
fendant company ;  said  he  knew  one  Park  D. 
Cole;  said  he  had  a  contract  with  the  com- 
pany for  the  output  of  this  mill,  and  that 
he  employed  all  the  salesmen,  and  that  he 
checked  all  sales  and  all  shipments,  and 
that  ever^'thing  pertaining  to  the  sales  de- 
partment came  through  his  hands;  that  at 
the  time  this  memorandum  was  signed  by 
the  said  Park  D.  Cole,  he,  the  said  Cole,  was 
no  agent  of  said  company;  denied  the  agen- 
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cy  of  Cole,  ftnd  denied  that  the  company  was 
bound  by  said  memorandum  of  agreement. 
The  defendant  rested  its  case  on  the  testi- 
mony alone  of  this  witness,  J.  J.  Heifer. 
The  court  then  charged  the  jury  in  Instruc- 
tion No.  1,  as  follows:  "Gentlemen  of  the 
jury,  you  are  instructed  that  this  is  a  case 
wherein  C.  J.  Burbank  and  C.  F.  Holmes, 
partners,  plaintiffs,  sued  the  Altoona  Port- 
land Cement  Company,  defendants,  upon  the 
following  cause  of  action :  That  on  or  about 
the  30th  day  of  October,  1909,  the  plaintiffs 
and  the  defendant  entered  into  an  agree- 
ment upon  a  statement  or  memoranda  in 
writing  signed  by  plaintiff,  whereby  the  de- 
fendant sold  and  agreed  to  deliver  to  the 
plaintiff  500  barrels  of  cement  at  the  agreed 
price  of  $1.17  per  barrel,  said  cement  to  be 
delivered  to  the  plaintiff  at  any  time  upon 
ten  days'  notice.  That  plaintiffs  further  al- 
lege tliat  on  or  about  the  25th  day  of 
October,  1909,  they  gave  notice  to  the  de- 
fendant that  said  cement  would  be  needed 
on  the  8th  day  of  November,  1909,  as  pro- 
vided for  in  said  agreement.  Plaintiffs 
further  allege  that  they  repeatedly  and  at 
various  times  made  inquiry  about  said 
cement  from  the  said  defendant,  and  that 
said  cement  was  not  delivered  to  the  plain- 
tiff within  the  ten  days  after  notice  was 
given,  as  aforesaid,  and  that  said  cement 
has  never  been  delivered  according  to  the 
agreement  by  the  defendant  to  the  plaintiffs 
at  Enid,  Oklahoma,  and  that  by  reason  of 
said  defendant  failing  to  deliver  said  cement 
the  said  plaintiffs  have  been  damaged  in  the 
sum  of  $199.50.  To  all  of  which  the  defend- 
ant herein  has  filed  herein  its  general  de- 
nial, denying  that  the  said  defendant  ever 
entered  into  any  contract  of  any  kind  wliat- 
ever,  either  directly  or  indirectly  with  the 
plaintiff.  Which  puts  into  issue  every  ma- 
terial allegation  in  the  plaintiff's  petition, 
filed  herein,  and  in  order  for  the  plaintiff  to 
recover,  the  burden  of  proof  is  upon  the 
plaintiff,  and  they  must  prove  every  ma- 
terial allegation  in  their  petition  by  a  pre- 
ponderance of  the  evidence,  and  unless  the 
plaintiffs  so  prove  the  material  allegations 
in  their  petition  by  a  preponderance  of  the 
evidence,  your  verdict  should  be  for  the  de- 
fendant." 

And  in  instruction  No.  3,  as  follows: 
"The  jury  are  instructed  that  under  the  law 
of  the  state  of  Oklahoma  a  contract  is  in- 
valid unless  the  same  or  some  note  or  memo- 
randum thereof  be  in  writing  and  subscribed 
by  the  party  to  be  charged,  that  is,  the  de- 
fendant, or  by  his  agent,  where  the  same  is 
for  an  agreement  for  the  sale  of  goods, 
chattels,  or  things  in  action  such  as  is  in- 
volved in  this  case  at  a  price  not  less  than 
$50,  and  in  this  connection  you  are  instruct- 
ed that,  if  you  find  from  a  fair  preponder- 
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ance  of  the  evidence  in  this  case  that  the 
amount  attempted  to  be  charged  against  the 
defendant  is  more  than  $50,  and  that  the  de- 
fendant or  its  agent  did  not  subscribe  a 
memorandum  in  writing,  your  verdict 
should  be  for  the  defendant." 

This  instructiwi,  the  court's  instruction 
No.  3,  supra,  was  clearly  prepared  and  asked 
by  the  defendant  for  the  following  reasons: 
The  court  gave  16  instructions,  1  to  16,  in- 
clusive, marked  by  numerals  at  the  bottom 
of  each.  Instruction  No.  1  has  no  number 
or  other  notation  at  the  top,  and  was  clear- 
ly prepared  and  given  strictly  by  the  court. 
Instruction  numbered  2  at  bottom  is  desig- 
nated at  top  with  style  of  court,  style  of 
cause,  "Instruction  No.  4,  requested  by 
Plffs.,"  and  begins  with,  "Gentlemen  of  the 
jury."  It  is  marked  at  bottom,  "Given,  ob- 
jected to  by  Deft.,  objection  overruled,  ex- 
ception noted.  Winfield  Scott,  Co.  Judge." 
The  same  is  true  as  to  instruction  10  as 
numbered  by  the  court,  except  it  is  marked 
at  top,  "Instruction  No.  3,  requested  by  the 
plaintiffs."  The  same  is  true  as  to  instruc- 
tion No.  11,  as  numbered  by  the  court,  ex- 
cept it  is  marked  at  top,  "Instruction  No.  2, 
requested  by  plaintiff."  The  same  is  true 
as  to  instruction  numbered  12  by  the  court, 
except  it  is  marked  at  top,  "Instruction  No. 
1,  requested  by  the  plaintiff."  Instruction 
numbered  3  by  the  court,  and  marked  at 
bottom,  "Given,  Winfield  Scott,  Co.  Judge, 
— is  marked  at  top,  "Instruction  No.  8 
This  is  true  of  court's  No.  4,  except  marked 
at  top,  "Instruction  No.  2."  The  same  is 
true  of  court's  No.  5,  except  marked  at  top, 
"Instruction  No.  7."  The  same  is  true  of 
court's  No.  6,  except  marked  at  top,  "In- 
struction No.  6."  The  same  is  true  as  to 
court's  No.  7,  except  marked  at  top,  "In- 
struction No.  5."  The  same  is  true  as  to 
court's  No.  8^  except  marked  at  top,  "In- 
struction No.  4."  The  record  then  shows  the 
exception  on  the  part  of  the  defendant  to  the 
court's  refusal  to  give  instructions  Nos.  1, 
9,  and  10,  asked  for  by  the  defendant.  Tims 
it  becomes  manifest  that  the  plaintiffs  asked 
for  four  instructions,  each  of  which  were 
given  by  the  court  and  objected  to  and  ex- 
cepted to  by  the  defendant,  and  that  the 
defendant  asked  for  10  instructions,  in- 
structions as  numbered  by  defendant,  2,  3, 
4,  5,  6,  7,  and  8,  being  given  by  the  court, 
with  no  objections  made  nor  exceptions 
saved  by  the  plaintiffs,  and  instructions  as 
numbered  by  the  defendants  1,  9,  and  10, 
refused  by  the  court  and  excepted  to  by 
the  defendant.  The  record  does  not  disclose 
any  exceptions  on  the  part  of  plaintiffs  to 
the  refusal  of  the  court  to  give  any  instruc- 
tions asked  for  by  them.  In  the  instruc- 
tions asked  for  by  both  sides  and  given  by 
the  court  the  question  as  to  agency  and  the 
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proof  of  same,  etc.,  are  fully  8et  forth  to 
the  jury.  The  remaining  ihstructions  given 
by  the  court  are  general.  It,  therefore, 
needs  no  comment  from  us.  It  doth  now 
most  gloriously  appear  from  the  face  of  the 
record  that,  under  his  general  denial  in  tlie 
trial  court,  the  defendant  not  only  raised 
the  two  issues  of  not  having  made  the  con- 
tract and  of  the  question  of  the  Statutes  of 
Frauds,  but  that  it  most  strenuously,  and 
with  a  dogged  and  stubborn  persistence  bom 
of  despair  to  win  its  lawsuit,  pounded  said 
question,  so  raised,  upon  the  attention  of 
the  court  and  jury  from  alplia  to  the 
omega  of  the  cause  in  the  court  below. 

The  case  of  Feeney  v.  Howard,  79  Cal. 
525,  4  L.R.A.  826,  12  Am.  St.  Rep.  162,  21 
Pac.  984,  is  quoted  from  by  counsel  for  de- 
fendant most  extensively,  heavily  under- 
scored yery  frequently,  and  largely  relied 
upon  for  the  sustention  of  the  proposition 
that  the  defendant  can  raise  the  issue  of 
the  Statute  of  Frauds  under  a  general  de- 
nial. This  case  lies  before  us.  We  will  call 
upon  Hayne,  C,  to  repeat  for  us  his  words 
uttered  by  him  in  the  statement  of  this 
opinion  in  speaking  for  the  supreme  court 
of  California,  July  1,  1889:  "Michael 
Feeney,  in  his  lifetime,  commenced  the 
present  suit  in  his  own  name  (not  as  ad- 
ministrator) to  have  it  declared  that  he  was 
entitled  to  said  balance.  On  the  trial,  he 
introduced  in  evidence  the  deeds  above  men- 
tioned, and  then  offered  parol  evidence  to 
prove  that  they  were  without  consideration, 
and  that  the  property  was  conveyed  to  How- 
ard upon  certain  trusts,  and  was  to  be  re- 
conveyed  on  request.  Howard  objected  on 
the  ground  of  the  Statute  of  Frauds.  The 
parol  evidence  was  admitted  against  such 
objectum,  to  which  Howard  excepted,  and 
judgment  was  given  for  the  plaintiif,  from 
which,  and  from  an  order  denying  a  motion 
for  a  new  triu  ,  the  appeal  is  taken.  .  .  . 
Unless  the  case  can  be  brought  within  some 
one  of  the  exceptions  hereinafter  noticed,  we 
think  that  it  is  clear  that  the  Statute  of 
Frauds  is  a  defense  to  the  action,  and  that 
the  parol  evidence  was  improperly  admitted. 
If  a  trust  could  be  raised  in  such  a  way, 
what  operation  could  the  Statute  of  Frauds 
ever  have?  The  authorities  are  overwhelm- 
ing to  this  effect." 

We  will  next  call  to  the  stand  Dickinson, 
J.,  who  spoke  for  the  supreme  court  of 
Minnesota,  in  the  case  of  Fontaine  v.  Bush, 
40  Minn.  141,  12  Am.  St.  Rep.  722,  41  N. 
W.  465 :  "This  action  is  for  the  recovery  of 
the  price  (more  than  $50)  of  a  large  quanti- 
ty of  potatoes,  alleged  to  have  been  sold  by 
the  plaintiffs  to  tlie  defendants  at  an  agreed 
price.  The  answer  denied  the  sale.  The 
court,  trying  the  cause  without  a  jury, 
found  in  favor  of  the  defendants,  upon  tlie 
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ground  that  the  case  was  within  the  Statute 
of  Frauds.  The  mere  oral  agreement  was 
void,  under  the  statute,  and  the  denial  of  the 
sale  in  the  answer  was  sufficient  to  enable 
the  defendants  to  avail  themselves  of  that 
defense.  Tatge  v.  Tatge,  34  Minn.  272,  25 
N.  W.  596,  26  N.  W.  121.  The  case  justified 
the  finding  of  the  court  that  there  )iad  been 
no  acceptance  on  the  part  of  the  defendants 
satisfying  the  requirement  of  the  statute." 

We  will  now  call  upon  Poland,  Ch.  J.,  to 
tell  us  again  what  he  said  on  this  question 
in  speaking  for  the  supreme  court  of  Ver- 
mont in  the  case  of  Hotchkiss  v.  Ladd,  36 
Vt.  593,  86  Am.  Dec.  679:  "To  the  plain- 
tiff's declaration  the  defendant  pleaded  the 
Statute  of  Limitations  and  the  Statute  of 
Frauds,  to  both  which  pleas  the  plaintiff  re- 
plied, and  to  these  replications  Ladd  de- 
murred. The  defendant  Ladd  claims,  not  only 
that  the  plaintiff's  replications  are  insuf- 
ficient, but  that  the  plaintiff's  declaration  ia 
also  defective,  so  as  to  be  reached  by  the 
demurrer.  Two  objections  are  made  to  the 
declaration:  First,  that  it  states  no  suf- 
ficient consideration  to  support  the  promise: 
declared  on;  second,  that  the  promise  is 
within  the  Statute  of  Frauds.  Whether 
either  of  these  objections  is  well  founded  or 
not  depends  mainly  upon  the  construction 
to  be  given  to  the  declaration.  It  is  ex- 
ceedingly difficult  from  the  declaration  to 
determine  the  real  character  of  the  trans- 
action between  the  parties,  and  its  alle- 
gations are  nearly  repugnant  to  each  other." 

And  lastly,  we  will  again  hear  from  Chief 
Justice  Potter,  when  speaking  for  the  su- 
preme court  of  Wyoming  in  the  case  of  Wil- 
liams-Haywood Shoe  Co.  V.  Brooks,  9  Wyo. 
424,  64  Pac.  343:  "As  disclosed  by  the 
testimony,  plaintiff,  a  corporation,  is  en- 
gaged in  the  wholesale  boot  and  shoe  busi- 
ness at  Omaha,  Nebraska.  On  or  about  No- 
vember 1,  1897,  a  traveling  salesman  of  the 
plaintiff  visited  Sheridan,  where  the  defend- 
ant firm  conducted  a  mercantile  business, 
and  solicited  their  order.  The  salesman 
testified  that  Mr.  J.  H.  Ivev  went  with  him 
to  the  hotel,  examined  his  samples,  and  gave 
him  an  order  for  goods,  which  he,  the  sales- 
man, put  dow^n  upon  a  written  statement  or 
memorandum,  describing  the  various  items, 
with  the  price  opposite  each  item.  Wlien 
the  statement  or  order  was  offered  in  evi- 
dence, the  defendants  made  the  following  ob- 
jection: 'Defendants  object  to  the  admis- 
sion of  Exhibit  "A,"  for  the  reason  that  tlie 
contract  is  within  the  Statute  of  Frauds; 
that  the  same  is  a  verbal  statement,  not 
signed  by  the  defendants,  or  eitlier  of  them, 
and  in  no  way  can  bind  them,  and  is  void; 
and  for  the  further  reason  that  it  is  in- 
competent, irrelevant,  and  immaterial.'  The 
total  amount  of  the  order  was  $789.20,  and 
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the  statement  thereof  so  offered  in  evidence 
was  not  signed  by  either  of  the  defendants. 
No  other  writing  or  memorandum  in  writ- 
ing showing  the  order  or  contract  for  the 
sale  was  produced.  In  the  following  April 
the  plaintiff  shipped  the  goods  by  rail  to 
the  defendants,  but  the  latter  refused  to  re- 
ceive or  accept  them,  and,  in  fact,  did  not 
take  the  goods  from  the  depot,  and  never  did 
accept  them.  Indeed,  upon  the  trial  it  was 
admitted  'that  the  goods  are  at  the  depot, 
and  that  the  firm  of  J.  H.  Ivey  &  Company 
refused  to  receive  them  from  the  depot,  and 
never  have  received  the  goods  from  the 
station  at  Sheridan,  and  have  never  accept- 
ed them,  and  have  paid  no  part  of  the  pur- 
chase price.'  The  court  found  that  neither 
Lyman  H.  Brooks  nor  Ida  Ivey  were  mem- 
bers of  the  firm  of  J.  H.  Ivey  &  Company, 
but  that  said  Brooks  had  so  held  himself  out 
as  such  a  member  as  to  be  liable  to  credi- 
tors. The  court  further  found,  among  other 
things,  that  the  defendants  had  not  received 
or  accepted  the  goods,  nor  paid  any  part 
of  the  purchase  price  thereof;  that  no  writ- 
ten contract  of  sale  or  purchase,  or  note  or 
memorandum  thereof,  had  been  made  or  exe- 
cuted by  the  defendants,  or  either  of  them. 
Thereupon  the  law  was  found  to  be  with  the 
defendants,  and  judgment  was  rendered  ac- 
cordingly, and  against  the  plaintiff  for  costs. 
A  motion  for  new  trial  having  been  filed,  it 
came  on  for  argument,  at  which  time,  at  the 
request  of  defendants,  they  were  permitted 
'to  amend  their  answer  by  adding  thereto  the 
defense  of  the  Statute  of  Frauds  in  accord- 
ance with  the  facts  proved,'  which  was  there- 
upon done,  and  the  motion  for  new  trial 
overruled.  An  exception  was  duly  preserved 
to  the  ruling,  permitting  the  answer  to  be 
amended,  and  to  the  overruling  of  the  mo- 
tion for  new  trial." 

This  sufficeth  to  show  that  this  question 
was  directly  brought  to  the  attention  of  the 
trial  court  in  these  cases. 

This  court  has  laid  down  the  same  princi- 
ple a  number  of  times,  and  that  is,  that  this 
court  will  not  pass  upon  questions  not 
raised  or  presented  in  the  trial  court.  One 
of  the  earliest  decisions  on  this  point  is  the 
case  of  Healy  v.  Loofbourrow,  2  Okla.  458, 
37  Pac.  823,  wherein  it  was  held  as  follows: 
"As  a  general  rule,  the  supreme  court  of 
this  territory  will  not  consider  for  the  first 
time  on  appeal  questions  not  presented  in 
the  cause  in  the  court  below." 

Later,  in  the  case  of  McDonald  v.  Carpen- 
ter, 11  Okla.  115,  65  Pac.  942,  the  territorial 
supreme  court  held:  *'The  points  now  con- 
tended for  in  the  brief  were  not  raised  upon 
motion  for  a  new  trial,  nor  presented  to  the 
[trial]  court  for  review  at  all.  And  the  de- 
fendant in  error  was  entitled  upon  these 
grounds,  to  have  the  cause  dismissed.'* 
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In  the  case  of  Baker  v.  Marcum,  22  Okla. 
21,  97  Pac.  572,  this  court  held:  '*Thi8 
court  will  not  consider  questions  that  do  not 
go  to  the  jurisdiction  of  the  trial  court  that 
are  raised  for  the  first  time  in  this  court." 

One  of  the  latest  expressions  of  this  court 
on  this  question  is  found  in  the  case  of 
Tirey  v.  Darneal,  37  Okla.  611,  132  Pac. 
1087,  wherein  the  court  held:  "In  order  to 
properly  present  a  question  to  the  supreme 
court  for  review,  the  record  must  affirma- 
tively show  that  the  alleged  error  com- 
plained of  was  presented  to  the  trial  court, 
and  either  ignored  or  decided  adversely  to 
the  complaining  party;  and,  unless  it  is 
thus  presented  to  the  trial  court,  and  an 
opportunity  there  given  to  pass  upon  it, 
the  same  will  not  be  considered  by  this  court 
on  appeal." 

This  court  has  repeatedly  held  that  where 
a  defendant  relies  upon  a  certain  defense  in 
the  trial  court,  he  will  not  be  permitted  on 
appeal  to  shift  his  position  and  present  a 
defense  that  was  not  presented  in  the  trial 
court.  The  latest  expression  of  this  court 
on  this  question  that  we  have  found  is  con- 
tained in  the  case  of  Bouton  v.  Carson,  — 
Okla.  — ,  152  Pac.  131,  wherein  this  court 
held:  "A  party  cannot  try  his  case  in  the 
trial  court  on  one  theory  and  then  ask  a 
reversal  of  the  judgment  in  this  court  on  a 
theory  not  presented  to  the  trial  court  or 
raised  by  the  pleadings." 

In  the  case  of  Wattenbarger  v.  Hall,  26 
Okla.  815,  110  Pac.  911,  this  court  said: 
'^rhe  right  of  the  plaintiff  in  error  to  re- 
cover was  properly  submitted  on  lua  theory, 
to  the  jury;  and,  the  jury  having  found 
against  him  thereon,  he  will  not  be  permit- 
ted to  change  front  in  this  court,  amend  his 
hold,  and  claim  his  right  to  reoover  on  some 
other  theory." 

A  similar  expression  is  found  in  the  ease 
of  Duffey  v.  Bcientiilc  American  Compiling 
D«pt.  30  Okla.  742,  120  Pae.  1088,  as  fol- 
lows: "Where  a  defendant  relies  upon  a 
certain  defense  in  the  trial  court,  he  will  not 
be  permitted  to  shift  his  ground  of  defense 
on  appeal,  so  as  to  present  another  defense, 
not  presented  nor  relied  upon  in  the  trial 
court." 

In  the  following  cases  the  court  upheld 
this  same  rule:  Harris  v.  First  State  Bank, 
21  Okla.  189,  95  Pac.  781;  Smith  v.  Colson, 
31  Okla.  703,  123  Pac.  149;  Hamilton  v. 
Brown,  31  Okla.  213,  120  Pac.  950;  Herbert 
V.  Wagg,  27  Okla.  674,  117  Pac.  209;  St. 
Louis  &  S.  F.  R.  Co.  v.  Key,  28  Okla.  769, 
115  Pac.  875;  Myers  v.  First  Presby. 
Church,  11  Okla.  544,  69  Pac.  874;  Shuler  v. 
Collins,  40  Okla.  126,  136  Pac.  752;  Turley 
V.  Feebeck,  38  Okla.  257,  132  Pac.  889; 
Rhome    Mill.    Co.    v.    FarmeFs'  Sc  M.  Xat. 
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Bank,  40  Okla.  131,  136  Pac.  1095;  Home 
V.  Oklahoma  State  Bank,  42  Okla.  37, 
139  Pac.  992;  Coombs  v.  Cook,  35  Okla.  326, 
129  Pac.  698;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
McBec,  46  Okla.  192,  145  Pac.  331 ;  Watson 
V.  Taylor,  36  Okla.  768,  131  Pac.  922 ;  Wal- 
lace V.  Killian,  40  Okla.  631,  140  Pac.  162. 

For  the  reasons  herein  stated,  it  becomes 
and  is  manifest  to  us  that  the  judgment  of 


the  lower  court  should  be,  in  all  things,  af- 
firmed.   Judgment  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  October  3, 
1916.  Leave  to  file  second  petition  denied 
October  31,  1916. 


Annotation — ^May  Statute  of  Frauds  be  raited  for  first  time  on  appeal 
whcate,  under  the  pleadings,  it  might  have  been  raised  below. 


As  suggested  by  the  title,  the  ques- 
tion now  under  annotation  presupposes 
that  the  pleadings  were  such  that  the  ob- 
jection based  on  the  Statute  of  Frauds 
might  have  been  interposed  in  the  court 
below ;  and  the  note  is  therefore  not  con- 
cerned with  the  question  whether  the 
statute  must  be  specially  pleaded,  or  is 
available  under  a  general  denial. 

Generally  as  to  necessity  of  pleading 
the  Statute  of  Frauds,  see  annotation  to 
Henry  v.  Hilliard,  49  L.R.A.(N.S.)  1. 

The  conclusion  in  Render  v.  Lillard, 
ante,  1061,  that  the  Statute  of  Frauds 
«ould  not  be  raised  on  appeal  where  it 
Vas  not  interposed  in  the  lower  court,  al- 
though it  might  have  been  under  the  gen- 
-eral  denial,  is  in  harmony  with  the  other 
decisions  on  the  question.  While,  as  al- 
ready implied,  it  is  assumed  in  the  cases 
cited  in  this  note  that  the  objection 
based  on  the  statute  might  have  been 
raised  under  the  pleadings,  the  reports 
do  not  ordinarily  show  whether  the  stat- 
ute was  specially  pleaded,  or,  as  in  the 
Render  Case,  was  available  under  a  gen- 
eral denial. 

The  rule  is  of  almost  universal  appli- 
cation that  questions  not  raised  in  the 
trial  court  will  not  be  noticed  on  appeal 
(2  Cyc.  661) ;  and  this  conclusion  is  well 
founded,  as  to  hold  otherwise  would  be 
unfair  toward  the  opposite  party  and  the 
lower  court,  and  also  1)urdensome  to  the 
appellant  court. 

This  rule  was  applied  in  the  following 
cases,  in  which  it  appears  that  the  Stat- 
ute of  Frauds  might,  under  the  plead- 
ings, by  proper  objections,  have  been,  but 
was  not,  interposed  as  a  defense  in  the 
lower  court,  and  in  which,  under  such 
circumstances,  it  was  held  that  this  de- 
fense could  not  for  the  first  time  be 
raised  in  the  appellate  court:  Johnson 
V.  Latimer  (1883)  71  Oa.  470;  Berkow- 
sky  v.  Viall  (1896)  66  111.  App.  349; 
Niedner  v.  Friedrich  (1897)  69  HI.  App. 
622;  Lanser  v.  Fidler  (1910)  158  Dl. 
App.  94;  Highley  v.  Metzger  (1900)  187 

DL  237,  58  N.  E.  407;  Rozenski  v.  F.  J. 
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Brewery  Co.  (1901)  93  BL  App.  370: 
Crossen  v.  White  (1865)  19  Iowa,  109,  87 
Am.  Dec.  420;  Trayer  v.  Reeder  (1876) 
46  Iowa,  272;  Marr  v.  Burlington,  C.  R. 
&  N.  R.  Co.  (1903)  121  Iowa,  117,  96  N. 
W.  716;  Holt  V.  Brown  (1884)  63  Iowa, 
319,  19  N.  W.  235;  Penninger  v.  Reilley 
(1891)  44  Mo.  App.  255;  Yeoman  v. 
Mueller  (1889)  33  Mo.  App.  343;  Hobart 
V.  Murray  (1893)  54  Mo.  App.  249; 
Walker  v.  Cooper  (1902)  97  Mo.  App. 
441,  71  S.  W.  370;  Scharff  v.  Klein 
(1887)  29  Mo.  App.  549;  Clement  v.  Gill 
(1894)  59  Mo.  App.  482;  Lammers  v. 
McGeehan  (1891)  43  Mo.  App.  664;  La- 
Fayette  Mut.  Bldg.  Asso.  v.  Kleinhoffer 
(1890)  40  Mo.  App.  388;  Hackworth  v. 
Zeitinger  (1892)  48  Mo.  App.  32; 
Qrampp  v.  De  Peyster  (1894)  80  Hun, 
134,  29  N.  Y.  Supp.  1039;  Boomer  v. 
American  Spiral  Spring  Butt  Hinge  Mfg. 
Co.  (1880)  81  N.  Y.  468;  King  v.  Murray 
(1911)  --  Ter.  Civ.  App.  — ,  135  S.  W. 
255;  Miller  v.  Drought  (1907)  —  Tex. 
Civ.  App.  — ,  102  S.  W.  145 ;  Sartwell  v. 
Sowles  (1900)  72  Vt.  270,  82  Am.  St. 
Rep.  943,  48  Atl.  11. 

In  Wiswell  V.  Tefft  (1870)  5  Kan.  262, 
the  appellate  court  decided  that  the  de- 
fense based  on  the  statute  was  available 
under  the  general  denial,  and  considered 
the  question  whether  the  contract  before 
them  was  invalid  by  reason  of  the  stat- 
ute; but  it  does  not  appear  whether  or 
not  the  objection  was  raised  in  the  lower 
court. 

And  the  same  result  as  that  reached 
by  the  cases  cited  to  the  general  propo- 
sition above  was  arrived  at  in  the 
following  cases,  where  it  does  not 
clearly  appear  that  the  Statute  of 
Frauds  could,  under  the  pleadings  or 
otherwise,  have  been  interposed  as  a  de- 
fense in  the  lower  court,  but  in  which 
there  is  an  inference  that  it  might  have 
been:  Muir  v.  Pratt  (1903)  18  Colo. 
App.  363,  71  Pac.  896 ;  Shierling  Bros.  v. 
Richland  Grocery  Co.  (1911)  9  Oa.  App. 
271,  70  S.  E.  1126;  Sandford  v. 
Davis  (1899)  181  HL  570,  54  N.  E.  977; 
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Mellish-Hayward  Co.  v.  B.  Haas  Electric 
&  Mfg.  Co.  (1913)  181  m.  App.  664; 
Deniston  v.  Hoagland  (1873)  67  HI.  265; 
Levi  tan  Lumber  Co.  v.  Yegendorf  (1915) 
191  HI.  App.  454;  Hoagland  v.  Easterday 
(1894)  68  HI.  App.  450;  Boss  v.  Dulin 
(1896)  —  Iowa,  — ,  68  N.  W.  707; 
Lydig  V.  Braman  (1900)  177  Mass.  212, 
58  N.  E.  696;  Obenauer  v.  Solomon 
(1908)  151  Mich.  570,  115  N.  W.  696; 
Beld  V,  Darst  (1906)  146  Mich.  143,  109 
N.  W.  276;  Artcher  v.  Zeh  (1843)  5  Hill 
(N.  Y.)  199;  Throop  Grain  Cleaner  Co.  v. 
Smith  (1888)  110  N.  Y.  83, 17  N.  E.  671; 
Eiseman  v.  Heine  (1896)  2  App.  Div. 
319,  37  N.  Y.  Supp.  861 ;  Isaacs  v.  New 
York  Plaster  Works  (1876)  8  Jones  &  S. 
(N.  Y.)  277,  reversed  on  other  ground 
in  (1876)  67  N.  Y.  124;  Johns  v.  Gustin 
(1874)  2  Thomp.  &  C.  (N.  Y.)  662; 
Goldman  v.  Cohen  (1915)  167  App.  Div. 
666,  153  N.  Y.  Supp.  41;  Schuyler  v. 
Wheelon  (1908)  17  K.  D.  161, 116  N.  W. 
259;  Groff  v.  Cook  (1916)  --  N.  D.  — , 
157  N.  W.  973;  Rhode  v.  Tuten  (1891) 
34  S.  C.  496,  13  S.  E.  676 ;  Prior  v.  San- 
bom  County  (1899)  12  S.  D.  86,  80  N.  W. 
169;  Meldrum  v.  Kenefick  (1902)  15  S. 
D.  370;  89  N.  W.  863;  Schramm  v. 
Owens  Lumber  Co.  (1914)  —  T«.  Civ. 
App.  — ,  163  S.  W.  1016;  Larabee  v. 
Porter  (1914)  —  Tex.  Civ.  App.  — ,  166 
S.  W.  395;  League  v.  Davis  (1880)  53 
Tex.  9;  Day  v.  Dalziel  (1895)  —  Tex. 
Civ.  App.  — ,  32  S.  W.  377;  Erhard  v. 
Callaghan  (1870)  33  Tex.  171;  First  Nat. 
Bank  v.  Geske  &  Co.  (1915)  85  Wash. 
477,  148  Pac.  593. 

The  defense  of  the  Statute  of  Frauds 
in  the  lower  court  may  be  raised  in  sev- 
eral ways;  for  example,  it  may  be  as- 
serted by  objections  to  evidence,  by  mo- 
tions to  strike  out  evidence,  or  by 
requests  to  give  or  objections  to  instruc- 
tions. But,  in  whatever  manner  it  is 
sought  to  take  advantage  of  the  statute 
in  the  lower  court,  it  must,  in  order  for 
the  defense  to  be  considered  on  appeal, 
have  been  brought  to  the  attention  of  the 
lower  court  in  such  a  manner  as  to  show 
that  it  was  relied  upon. 

In  the  following  cases  the  defense  of 
the  Statute  of  Frauds  was  held  not  to 
have  been  sufficiently  called  to  the  atten- 
tion of  the  trial  court  to  entitle  the  party 
relying  upon  it  to  have  it  considered  on 
appeal : 

— where  a  peremptory  instruction  was 
asked  which  did  not  disclose  for  what 
reason  or  on  what  principle  it  was  re- 
quested. International  Harvester  Co.  v. 
Campbell  (1906)  43  Tex.  Civ.  App.  421, 
96  S.  W.  93; 

— where  such  defense  was  not  sug- 
L.R.A.1917B. 


gested,  except  in  a  motion  for  an  in- 
structed verdict,  and  the  record  did  not 
show  that  the  motion  was  ever  called  to 
the  trial  court's  attention.  Savage  v. 
Mowery  (1914)  —  Tex.  Civ.  App.  — , 
166  S.  W.  905; 

— where  the  defense  was  not  raised  by 
the  answer  or  by  objections  to  evidence, 
but  was  attempted  to  be  raised  for  the 
first  time  in  a  motion  for  a  directed  ver- 
dict, Erickson  v.  Wiper  (1916)  33  N.  D. 
193,  157  N.  W.  592; 

— ^where  the  statute  was  pleaded  in  the 
answer,  but  was  not  referred  to  in  the 
original  brief,  Bowling  v.  Stough  (1911) 
101  Ark.  398,  142  S.  W.  512; 

— where  a  demurrer  to  the  evidence 
was  filed,  Clement  v.  GiU  (1894)  59  Mo. 
App.  482;  Scharff  v.  Klein  (1887)  29 
Mo.  App.  549; 

— where  the  defense  was  not  raised  by 
demurrer,  and  facts  in  the  answer  from 
which  it  might  be  inferred  were  simply 
reiterations  of  the  averments  of  the  bill^ 
and  were  part  of  the  plea  of  the  statute 
of  limitations,  Lewis  v.  Teal  (1886)  82 
Ala.  288,  2  So.  903. 

And  in  Hawley  v.  Dawson  (1888)  16 
Or.  344, 18  Pac.  592,  the  court  stated  that 
to  make  the  objection  that  the  facts  in-*^ 
volved  were  within  the  Statute  of 
Frauds  available  on  appeal,  it  must  be 
presented  by  an  exception  to  the  ruling 
of  the  court  below,  either  to  the  admis- 
sion or  exclusion  of  evidence,  or  to  the 
giving  or  refusing  of  instructions,  or  by 
demurrer  in  a  proper  case;  that,  so  far 
as  appeared  from  the  record  in  the  case 
before  them,  no  such  objection  had  been 
made  in  the  lower  court,  and  that,  for 
this  reason,  the  defense  could  not  be  sub- 
mitted on  appeal. 

In  an  action  originating  before  a  jus- 
tice of  the  peace,  the  defendant  is  not 
bound  to  raise  the  defense  of  the  Stat- 
ute of  Frauds  by  a  written  plea,  but  he  is 
bound  in  some  manner  to  call  the  atten- 
tion of  the  trial  court  distinctly  to  the 
fact  that  he  relies  upon  the  statute  as  a 
defense,  before  he  can  be  heard  in  the 
appellate  court  to  say  that  the  trial  court 
has  ignored  such  defense,  and  where  he 
makes  no  objection  to  theoretical  evi- 
dence introduced  to  establish  the  con- 
tract, and  his  witnesses  testify  to  the  de- 
tails of  the  contract,  and  the  point  is  not 
distinctly  raised  by  any  of  his  instruc- 
tions, nor  called  to  the  attention  of  the 
court  by  his  motion  for  a  new  trial,  ex- 
cept by  inference,  such  defense  will  not 
be  considered  by  the  appellate  court. 
Scharff  v.  Klein  (1888)  29  Mo.  App.  549. 

In  the  following  cases  it  was  held  that 
the  defense  of  the  Statute  of  Frauds  was 
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sufficiently  asserted  in  the  lower  court  to 
justify  its  consideration  oii  appeal: 

— where  evidence  in  regard  to  the 
parol  contract  was  admitted  without  ob- 
jection, but^  at  the  close  of  the  trial,  the 
defendant's  counsel  requested  the  court 
to  find  as  a  fact  that  the  contract  was  by 
parol,  and,  as  a  conclusion  of  law,  that  it 
was  void  under  the  statute,  Popp  v. 
Swanke  (1887)  68  Wis.  364,  31  N.  W. 
916; 

— where  the  statute  was  pleaded  and 
objection  made  to  testimony  tending  to 
take  the  case  out  of  its  operation, 
Storthz  V.  Watts  (1916)  117  Ark.  600, 
175  S.  W.  406; 

— where  the  sufficiency  of  the  descrip- 
tion of  land  attempted  to  be  xsonveyed 
was  raised  in  the  lower  court  after  the 
admission  of  the  agreement  in  evidence 
had  been  objected  to,  and  before  the  trial 
closed,   although   the   statute   was   not 


pleaded  in  the  answer,  Barnes  v.  Bea 
(1908)  219  Pa.  287,  68  Atl.  839; 

— ^where  an  objection  was  made  to 
oral  evidence  offered  to  prove  a  contract 
required  to  be  in  writing,  Lammers  v. 
McGeehan  (1891)  43  Mo.  App.  664. 

And  in  the  following  cases  in  which 
the  defense  of  the  Statute  of  Frauds 
was  clearly  asserted  in  the  lower  court, 
either  by  the  pleadings  or  by  objections 
to  evidence,  the  defense  of  the  statute 
was  considered  on  appeal  without  dis- 
cussion of  the  sufficiency  of  the  assertion 
in  the  lower  court:  Feeney  v.  Howard 
(1889)  79  CaL  625,  4  LJI.A.  826, 12  Am. 
St.  Rep.  162,  21  Pac.  984;  Fontaine  v. 
Bush  (1889)  40  Minn.  141,  12  Am.  St. 
Rep.  722,  41  N.  W.  465;  Altoona  Port- 
land Cement  Co.  v.  Burbank  (1914)  44 
Okla.  75,  143  Pac.  845;  Hotchkiss  v. 
Ladd  (1863)  36  Vt  593,  86  Am.  Dec. 
679.  J.  T.  W, 


OKIiAIIOMA  SUPRSME  COURT. 

A.  P.  BUOY  et  al.,  Plffs,  in  Err., 

V. 

ARDMORE  BRICK  k  TILE  COMPANY. 

<—  Okla.  — ,  160  Pac.  1126.) 

New  trial  -*  casualty  preventing  per- 
fecting appeal. 

Judgment  was  rendered  against  plaintifTs 
in  error,  and  from  the  judgment  rendered 
an  appeal  was  attempted  to  be  prosecuted 
to  the  supreme  court;  case-made  being  duly 
signed,  sealed,  and  filed  in  the  trial  court 
within  the  time  provided.  Two  firms  of 
lawyers,  living  at  different  points,  repre- 
sented plaintins  in  error,  and  one  of  said 
firms,  after  said  case-made  was  settled  and 
signed,  mailed  the  same  to  the  other  firm 
of  attorneys,  with  request  that  such  attor- 
neys prepare  the  petition  in  error  and  file 
the  case-made  in  the  supreme  court.  The 
said  case-made  was  miscarried  by  the  mail 
and  never  reached  the  attorneys  to  whom  it 
was  sent,  and  the  said  case-made  and  peti- 
tion were  not  filed  in  the  supreme  court 
within  the  time  provided  by  law  for  taking 
an  appeal.  Thereafter,  in  accordance  with 
the  statute,  the  plaintiffs  in  error  filed  peti- 
tion in  the  trial  court  in  which  said  judg- 
ment was  rendered,  praying  that  the  judg- 
ment rendered  be  vacated  and  a  new  trial 
granted,  predicated  upon  "an  unavoidable 
casualty  and  misfortune  preventing  the  par- 

Headnote  by  Collieb,  C. 

Note.  —  The  disposition  of  an  appeal  or 
motion  for  new  trial,  where,  without  fault 
of  appellant,  the  record  is  lost  or  incom- 
plete, is  discussed  in  the  notes  to  Bailey  v. 
United  States,  25  L.RA.(N.S.)  860,  and 
Sanders  v.  Wise,  L.R.A.1915B,  353. 
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ties  from  prosecuting  or  defending,"  and 
setting  up  as  such  unavoidable  casualty  and 
misfortune,  the  loss  of  said  case-made  in  the 
mail.  Held,  that  the  loss  of  said  case-made 
in  the  mail  and  the  subsequent  failure  to 
file  the  same  in  the  supreme  court  within 
the  time  provided  by  law  was  not  such  "un- 
avoidable casualty  or  misfortune  as  entitled 
the  plaintiffs  in  error'*  to  a  new  trial  of  the 
cause  in  which  said  judgment  was  rendered. 
For  other  casei,  see  Hew  Trials  L  ui  Dig, 
1-52  N,  S. 

(October  10,  1916.) 

ERROR  to  the  Carter  County  Court  to 
review  a  judgment  in  defendant's 
favor  in  an  action  brought  to  vacate  a  judg- 
ment rendered  against  plaintiffs.    Affirmed. 

The  facts  arc  stated  in  the  Commission- 
er's opinion. 

Messrs.  £d  diem  an  &  Graham  and 
Cruce  &  Potter,  for  plaintiffs  in  error: 

Defendants  have  a  complete  defense  to 
plaintiff's  cause  of  action. 

Hutchinson  v.  Krueger,  34  Okla.  23,  41 
L.R.A.(N.S.)  315,  124  Pac.  591,  Ann.  Cas. 
1914C,  98. 

Defendants  have,  by  unavoidable  casual- 
ty or  misfortune,  been  prevented  from  prose- 
cuting their  defense  to  said  action,  and  are 
therefore  entitled  to  relief. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Reese,  26 
Okla.  613,  110  Pac.  1071;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Eastham,  26  Okla.  605,  30 
L.R.A.(N.S.)  740,  110  Pac.  887;  Williams 
V.  Richmond  &  D.  R.  Co.  110  N.  C.  466,  15 
S.  E,  97;  McLaughlin  v.  Kettleton,  25 
Okla.  319,  105  Pac,  662;  Schnitzler  v. 
Fourth  Nat.  Bank,  1  Kan.  App.  674,  42 
Pac.    496;    Ennis   v.    Fourth    Street   Bldg. 
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Asso.  102  Iowa,  620,  71  N.  W.  426;  Searles 
V.  Christensen,  6  S.  D.  650,  60  N.  W.  29; 
Baxter  v.  Chute,  50  Minn.  164,  36  Am.  St. 
Rep.  633,  52  N.  W.  379;  Sherman  v. 
Southern  P.  Co.  31  Xev.  285,  102  Pac.  257. 

Messrs.  Johnson  &  McGIll,  for  defend- 
ant in  error: 

The  case-made,  the  loss  of  which  is 
alleged  to  have  prevented  plaintiffs  in 
error  from  appealing  from  the  original 
judgment,  was  a  nullity,  because  not  served 
within  three  days  after  judgment  was  ren- 
dered; and  by  their  failure  to  make  said 
service  plaintiffs  lost  their  right  to  have 
«aid  judgment  reviewed  on  appeal. 

Garfield  County  v.  Porter,  19  Okla.  173, 
92  Pac.  152;  Lee  v.  Summers,  36  Okla.  784, 
130  Pac.  268;  St.  Louis  &  S.  F.  R.  Co. 
v.  Nelson,  40  Okla.  143,  136  Pac.  590;  Chi- 
cago, R.  I.  &  P.  R.  Co.  v.  Shawnee,  39  Okla. 
728,  136  Pac.  691;  Edwards  v.  Bynum,  43 
Okla.  148,  141  Pac.  678 ;  Noble  v.  Harter,  6 
Kan.  App.  823,  49  Pac.  794;  Powell  v.  John- 
son-Larimer Dry  Goods  Co.  35  Okla.  644, 
130  Pac.  945. 

The  casualty  and  misfortune  complained 
of  did  not  authorize  the  lower  court  to 
vacate  its  judgment. 

Marshall  v.  Marshall,  7  Okla.  240,  54 
Pac.  461;  Dumbarton  Realty  Co.  v.  Erick- 
son,  143  Iowa,  677,  136  Am.  St.  Rep.  778, 
120  N.  W.  1025,  21  Ann.  Cas.  258;  McDaid 
V.  Territory,  1  Okla.  92,  30  Pac.  438,  150 
U.  S.  209,  37  L.  ed.  1055,  14  Sup.  Ct.  Rep. 
59. 

Collier,  C,  filed  the  follow^ing  opinion: 
This  is  an  action  brought  by  the  plain- 
tiffs in  error  against  the  defendant  in  error 
to  vacate  a  judgment  entered  in  favor  of 
defendant  in  error  and  against  plaintiffs  in 
error  on  the  2l8t  day  of  October,  1911,  for 
the  sum  of  $316,  with  interest  thereon 
from  the  15th  day  of  October,  1909,  and 
for  costs  of  suit.  The  parties  hereto  will 
hereinafter  be  designated  as  they  were  in 
the  trial  court.  Within  due  time  defend- 
ants filed  a  motion  for  new  trial,  which 
was  overruled,  and  time  fixed  within  which 
to  prepare  and  present  a  case-made. 

Tlie  unquestioned  evidence  is  that  the  de- 
fendants presented  a  case-made,  and  the 
same  was  duly  settled,  signed,  and  filed  in 
the  trial  court  within  the  time  prescribed 
in  said  order;  that  two  firms  of  attorneys, 
Cruce  &  Potter,  composed  of  W.  I.  Cruce 
and  W.  D.  Potter,  residents  of  the  city  of 
Ardmore  in  said  county  of  Carter,  and 
Eddleman  &  Graham,  composed  of  A.  Eddie- 
man  and  J.  C.  Graham,  residents  of  Mari- 
etta, Love  county,  Oklahoma,  were  and  are 
the  attorneys  for  defendants ;  that  after  said 
case-made  had  been  duly  settled,  signed, 
and  filed  as  aforesaid,  W.  I.  Cruce,  on 
L.R.A.1917B. 


I  the  10th  day  of  February,  1912,  mailed  the 
same  to  Eddleman  k  Graham,  at  Marietta, 
Oklahoma;  that  said  case-made  was  in- 
closed in  an  envelop  properly  addressed, 
postage  thereon  being  fully  prepaid,  and 
said  case-made  deposited  in  the  postoffioe 
at  Ardmore,  Oklahoma,  with  a  letter  ad- 
dressed to  said  Eddleman  k  Graham,  re- 
questing that  they  prepare  a  petition 
assigning  errors  to  the  supreme  court  of 
the  state  of  Oklahoma,  and  forward  the 
case-made  to  and  file  the  same  with  the 
clerk  of  the  supreme  court  of  Oklahoma: 
that  said  Eddleman  k  Graham,  nor  either 
of  them,  never  received  said  letter  or  said 
case-made,  but  that  the  same  was  lost  or 
miscarried  in  the  mail;  that  if  said  Eddle- 
man &  Graham  had  received  said  case-made 
they  would  have  prepared  a  proper  petition 
in  error,  and  would  have  transmitted  and 
filed  said  case-made  with  the  clerk  of  the 
supreme  court  of  the  state  of  Oklahoma 
within  the  time,  and  would  have  perfected 
the  appeal  of  these  petitioners;  that  said 
Cruce  &  Potter,  relying  upon  Eddleman  & 
Graham  to  prepare  petition  in  error  and 
file  the  same  in  the  supreme  court,  believed, 
and  had  a  right  to  believe,  that  said  appeal 
had  been  perfected,  and  did  not  know  that 
said  case-made  had  been  miscarried  and 
lost  until  the  statutory  time  had  expired 
for  filing  same  in  the  supreme  court;  that 
said  Eddleman  &  Graham  not  having  re- 
ceived said  case-made  nor  said  letter,  be- 
lieved that  said  Cruce  &  Potter  had  per- 
fected said  appeal  and  filed  said  case-made 
in  the  supreme  court,  and  did  not  know  that 
the  same  had  not  been  filed  until  after  the 
statutory  time  for  filing  same  in  the  su* 
preme  court  had  expired. 

There  was  evidence  also  tending  to  show 
that  the  defendants  had  a  defense  to  the 
action  in  which  said  judgment,  which  it 
was  sought  to  set  aside,  was  rendered.  The 
case  was  tried  to  the  court,  and  a  judg- 
ment rendered  denying  the  vacation  of  the 
judgment  rendered,  and  refusing  the  de- 
fendants a  new  trial. 

Within  the  statutory  period,  motion  was 
made  for  a  new  trial  of  the  action  of  the 
court  in  refusing  to  vacate  the  judgment 
rendered  and  grant  a  new  trial,  which  was 
overruled  and  duly  excepted  to.  To  re- 
verse the  judgment  denying  the  vacation  of 
the  judgment  rendered,  and  refusal  of  the 
court  to  grant  defendants  a  new  trial,  this 
appeal  is  prosecuted. 

This  action  is  a  statutory  one,  and  the 
right  to  a  new  trial  in  the  cause  is  predi- 
cated ''upon  unavoidable  casualty,  or  mis- 
fortune preventing  the  parties  from  prose- 
cuting or  defending."  The  question  of  the 
validity  of  defense  to  the  action  in  which 
the  judgment  was  rendered  we  think  un- 
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necessary  to  consider,  as  the  ground  upon 
which  a  new  trial  of  the  cause  is  urged  is 
not  sustained  by  the  evidence. 

We  do  not  think  that  the  failure  of  the 
attorneys  to  file  within  the  proper  time 
the  appeal  in  the  supreme  court,  due  to  the 
failure  of  one  set  of  attorneys  to  receive 
the  case-made,  by  reason  of  failure  of  the 
mail  to  deliver  the  same,  is  such  "an  un- 
avoidable casualty"  as  is  provided  by  the 
statute  upon  which  to  predicate  a  new 
trial,  especially  in  view  of  the  fact  that 
such  unavoidable  casualty,  in  order  to  be 
available,  must  have  occurred  in  the  trial 
in  which  judgment  was  rendered. 

In  Farmers'  &  M.  Bank  v.  Welborn,  32 
Okla.  1,  121  Pac.  620,  it  is  held :  "Tlie  fact 
that  the  stenographer,  who  took  the  testi- 
mony at  a  trial,  loses  his  notebook  and  is 
unable  to  make  a  transcript  thereof  for  the 
losing  party,  is  not  sufficient  ground  for  a 
new  trial."  Marshall  v.  Marshall,  7  Okla. 
240,  64  Pac.  461. 

In  Butts  v.  Anderson,  19  Okla.  367,  91 
Pac.  906,  it  is  held:  The  district  court  is 
only  authorized  to  grant  a  new  trial  for 
the  causes  and  in  the  manner  set  forth 
in  the  statute;  and  it  is  manifest  and  ma- 
terial error  to  grant  a  new  trial  when 
the  complaining  party  is  unable  to  procure 
anyone  who  can  transcribe  a  deceased 
istenographer's  notes  of  the  trial. 

We  are  of  the  opinion  that  the  court  did 
sot  commit  error  in  its  refusal  to  set  aside 
the  judgment  rendered  and  to  grant  a  new 
trial,  and  that  this  cause  should  be  affirmed. 

Per  Cariam: 

Adopted  in  whole. 

A  petition  for  rehearing  having  been  filed, 
Collier,  C,  on  November  28,  1916,  handed 
down  the  following  additional  opinion: 

The  petition  for  rehearing  in  this  case 
Ib  predicated  upon  the  averment  that 
Aubsec.  9  of  §  5033,  Revised  Laws  of  Okla- 


homa 1910,  was  not  called,  by  brief  of 
plaintiffs  in  error,  to  the  attention  of  the 
court,  and  was  overlooked  by  the  court. 

Subsection  9  of  said  §  6033  reads:  "When 
without  fault  of  complaining  party,  it  be* 
comes  impossible  to  make  case-made." 

It  is  true  that  subsec.  9  of  §  5033  was 
not  called  to  the  attention  of  the  court, 
but  in  fact  was  not  overlooked  by  the 
court.  The  facts  of  the  petition  under 
review  show  conclusively  tbat  subsec.  9 
has  no  field  of  operation  in  the  instant  peti- 
tion, as  said  subsection  relates  alone  to 
making  a  case-made.  In  the  instant  case, 
the  case-made  was  not  only  made,  but  duly 
certified  by  the  trial  judge  and  attested  by 
the  clerk  under  seal  of  the  court,  and  lost 
in  the  mail  while  in  transit  from  one  to 
another  of  the  plaintiff's'  attorneys. 

The  misfortune  of  being  denied  a  review 
of  this  cause  upon  its  merits,  that  comes 
to  the  plaintiffs  in  error,  is  not  "due  to 
the  impossibility  of  making  the  case-made," 
but  failure  to  file  the  case-made  together 
with  petition  in  error  in  this  court  within 
the  statutory  time,  due  to  the  fact  that 
plaintiffs  in  error  had  two  sets  of  lawyers, 
residing  in  different  towns,  each  of  whom 
relied  upon  the  other  to  file  said  case- 
made  and  petition  in  error  in  this  case. 
We  are  not  informed,  and  have  not  been 
directed  to  any  law,  that,  under  the  facts 
of  said  petition,  that  subsec.  9  of  §  5033 
could  be  invoked  as  entitling  the  plaintiffs 
in  error  to  a  new  trial  in  this  case.  Fail- 
ure to  secure  a  review  of  this  case  upon 
its  merits  may  work  a  hardship,  but  with 
this  we  have  nothing  to  do.  We  are  to  con- 
strue, but  not  make,  laws. 

Finding  no  grounds  upon  which  a  rehear- 
ing in  this  case  should  be  granted,  petition 
for  rehearing  is  hereby  denied. 

Per  Curiam: 

Adopted  in  whole. 


IlililNOIS  SUPREME  COURT. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  SAMUEL  P.  THRASHER 

V. 

DAVE  SMITH  et  al.,  Appts.  , 

(275  111.  256,  114  N.  E.  31.) 

Constitutional     law  —  sappresston     of 
bawdyliouse  —  class   legislation. 

1.  A  statute  for  the  suppression  of  bawdy- 
houses  is  not  void  as  class  legislation  be- 
cause the  only  private  persons  authorized 

Xotc.  —  As    to    validity    of    statutes    or 
ordinances  against  bawdyhouses,  see  annota* 
tion  following  this  case,  post,  1078. 
Ti.R.A.1917B. 


to  institute  the  proceedings  must  be  citi- 
zens of  the  county. 

For  other  cases^  see  ConatitutioncU  Law,  11, 
o,  7,  in  Dig.  1-52  N.  8, 

Same  —  closing;  and  disposition  of  prop- 
erty — >  due  process  of  law. 

2.  The  owner  of  property  used  as  a 
badwyhouse  is  not  deprived  of  his  property 
without  due  process  of  law  if  he  is  accorded 
notice  and  hearing,  by  selling  the  personal 
property  at  auction  and  paying  him  the  pro- 
ceeds alter  deduction  of  costs,  and  closing 
the  building  for  a  year  unless  security  is 
given  for  the  immediate  abatement  of  the 
nuisance. 
For  other  cttaes,  see  Constitutional  Law,  II, 

h,2  and  5,  in  Dig,  1-52  N,  8, 

(October  24,  1916.) 


1076 


ILLINOIS  SUPREME  COURT. 


APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Cook  County  over- 
ruling their  demurrer  to  a  bill  filed  to  en- 
join the  maintenance  of  a  public  nuisance. 
Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Rudolph  Frankenstein  and 
Maurice  J.  Slater  for  appellants. 

Messrs.  Sims,  Wel<di,  &  Godman  and 
Baniel  J.  Ward,  for  appellee: 

The  right  to  bring  an  action  to  abate  a 
public  nuisance  may  be  conferred,  by  the 
legislature,  upon  a  private  individual. 

State  ex  rel.  English  v.  Fanning,  96  Neb. 
123,  147  N.  W.  215;  SUte  ex  rel.  Estes  v. 
Persica,  130  Tenn.  48,  168  S.  W.  1066; 
Carleton  v.  Rugg,  149  Mass.  550,  6  L.R.A. 
193,  14  Am.  St.  Rep.  446,  22  N.  E.  66; 
Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Ex  parte  Morgan, 
57  Tex.  Crim.  Rep.  551,  136  Am.  St.  Rep. 
996,  124  S.  W.  99;  Ex  parte  Lane,  —  Tex. 
Crim.  Rep.  — ,  124  S.  W.  100;  Lane  v.  Bell, 
63  Tex.  Civ.  App.  213, 115  S.  W.  918;  Little- 
ton v.  Fritz,  66  Iowa,  488,  54  Am.  Rep.  19, 
22  N.  W.  641;  Clopton  v.  State,  —  Tex.  Civ. 
App.  — ,  105  S.  W.  994;  Ex  parte  Allison, 
99  Tex.  465,  2  L.R.A.(N,S.)  1111,  125  Am. 
St.  Rep.  653,  90  S.  W.  870. 

The  citizen  acts  as  the  agent  for  the  state 
in  beginning  the  action,  and  it  is  within  the 
power  of  the  legislature  to  so  authorize. 

State  ex  rel.  Estes  v.  Persica,  130  Tenn. 
48,  168  S.  W.  1056;  Ex  parte  Allison,  99  Tex. 
455,  2  L.R.A.(N.S.)  1111,  125  Am.  St.  Rep. 
663,  90  S.  W.  870;  Littleton  v.  Fritz,  66 
Iowa,  488,  54  Am.  Rep.  19,  22  N.  W.  641; 
Carleton  v.  Rugg,  149  Mass.  550,  6  L.R.A. 
193,  14  Am.  St.  Rep.  446,  22  N.  E.  65; 
State  ex  rel.  Vance  v.  Crawford,  28  Kan. 
726,  42  Am.  Rep.  182. 

It  is  proper  to  close  the  building  for  all 
purposes  for  the  period  of  a  year,  unless  the 
statutory  bond  is  furnished. 

State  ex  rel.  English  v.  Fanning,  96  Neb. 
123,  147  N.  W.  215;  State  ex  rel.  Kern  v. 
Jerome,  80  Wash.  261,  141  Pac.  763:  State 
ex  rel.  Kern  v.  Schropfer,  81  Wash.  699,  142 
Pac.  1199;  State  v.  Adams,  81  Iowa,  593,  47 
N.  W.  770;  Craig  v.  Werthmueller,  78  Iowa, 
598,  43  N.  W.  606;  State!  ex  rel.  Robertson 
V.  Wheeler,  131  Minn.  308,  156  N.  W.  90. 

Independently  of  statute,  the  jurisdiction 
of  equity  extended  to  abatement  of  nui- 
sances long  prior  to  the  adoption  of  the 
statute. 

State  ex  rel.  Wilcox  v.  Gilbert,  126  Minn. 
96,  147  N.  W.  953;  Hutchinson  Twp.  v. 
Filk,  44  Minn.  536,  47  N.  W.  256;  Roloson 
V.  Barnett,  243  111.  130,  90  N.  E.  228; 
State  ex  rel.  Dow  v.  Nichols,  83  Wash.  676, 
145  Pac.  986;  Littleton  v.  Fritz,  65  Iowa, 
488,  64  Am.  Rep.  19,  22  N.  W.  641;  Ex 
L.R.A.1917B. 


parte  Allison,  99  Tex.  455,  2  L.R.A.(NJS.) 
1111,  122  Am.  St.  Rep.  663,  90  S.  W.  870. 

The  act  is  civil  as  distinguished  from 
penal,  inasmuch  as  the  criminal  aspect  of 
the  maintenance  of  bawdyhouses  was  fully 
covered  prior  to  its  enactment. 

State  ex  rel.  Wilcox  v.  Gilbert,  126 
Minn.  95,  147  N.  W.  963;  Littleton  v.  Fritz, 
65  Iowa,  488,  64  Am.  Rep.  19,  22  N.  W. 
641 ;  Ex  parte  Allison,  99  Tex.  466,  2  L.R.A. 
(N.S.)  1111,  122  Am.  St.  Rep,  653,  90  S. 
W.  870;  Clopton  v.  State,  —  Tex.  Civ.  App. 
— ,  105  S.  W.  994;  Carleton  v.  Rugg,  149 
Mass.  560,  6  L.R.A.  193,  14  Am.  St.  Rep. 
446,  22  N.  E.  55;  State  v.  Murphy,  71  Vt. 
127,  41  Atl.  1037;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273 ;  State  ex  rel.  Rhodes  v.  Saunders,  66  N. 
H.  39,  18  L.R.A.  646,  25  Atl.  688;  State  v. 
Marshall,  100  Miss.  626,  66  So.  792,  Ann. 
Cas.  1914A,  434;  State  ex  rel.  Robertson  v» 
Wheeler,  131  Minn.  308,  155  N.  W.  90. 

The  act  in  its  remedial  details,  as  well 
as  its  general  purpose,  is  a  proper  exercise 
of  the  police  power,  under  the  test  that  a 
police  measure  must  fairly  tend  to  accom- 
plish tbe  purpose  of  its  enactment,  and  must 
not  go  beyond  the  reasonable  demands  of 
the  occasion. 

State  ex  rel.  Wilcox  v.  Gilbert,  126  Minn. 
96,  147  N.  W.  963;  State  ex  rel.  Beek  v. 
Wagener,  77  Minn.  483,  46  L.R.A.  442,  77 
Am.  St.  Rep.  681,  80  N.  W.  633,  778,  1134; 
State  ex  rel.  Estes  v.  Persica,  130  Tenn.  48, 
168  S.  W.  1056;  State  ex  rel.  Robertson  v. 
Wheeler,  131  Minn.  308,  155  N.  W.  90;  Ex 
parte  Allison,  99  Tex.  455,  2  L.R.A.(N.S.) 
1111,  122  Am.  St.  Rep.  653,  iK)  8.  W.  870; 
North  Chicago  City  R.  Co.  v.  Lake  View, 
105  111.  207,  44  Am.  Rep.  788. 

It  is  within  the  power  of  the  legislature 
to  determine  what  shall  be  regarded  as  pub- 
lic nuisances. 

State  ex  rel.  English  v.  Fanning,  97  Neb, 
224,  149  N.  W.  413. 

The  act  does  not  unlawfully  deprive  a 
citizen  of  his  property  without  trial  by 
jury,  and  does  not  inTade  \A%  property 
rights  without  due  process  of  law,  and  does 
not  deny  to  all  the  equal  protection  of  the 
law. 

State  ex  rel.  English  v.  Fanning,  96  Neb. 
123,  147  N.  W.  215;  State  ex  rel.  Robertson 
v.  New  England  Furniture  &  Carpet  Co. 
(State  ex  rel.  Robertson  v.  Lane)  126  Minn. 
78,  52  L.R.A.(N.S.)  932,  147  N.  W.  951, 
Ann.  Cas.  191 5D,  649;  State  ex  rel-  Estes 
V.  Persica,  130  Tenn.  48.  168  S.  W.  1056; 
Cooley,  Const.  Lim.  7th  ed.  866;  State  ex 
rel.  Robertson  v.  Wheeler,  131  3klinn.  308, 
166  N.  W.  90;  Littleton  v.  Fritz,  65  Iowa, 
488,  64  Am.  Rep.  19,  22  N.  W.  641;  Ex 
parte  Allison,  99  Tex.  465,  2  L.R.A.(N.S.) 
1111,  122  Am.  St.  Rep.  663,  90  S.  W.  870; 
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Waterloo  v.  Waterloo,  C.  F.  &  N.  R.  Co. 
349  Iowa,  129,  125  N.  W.  819;  Mugler  v. 
Kansas,  123  U.  S.  623,  665,  31  L.  ed.  205, 
211,  8  Sup.  Ct.  Rep.  273;  State  ex  rel.  Wil- 
cox V.  Gilbert,  126  Minn.  95,  147  N.  W. 
953 ;  State  ex  rel.  Dow  v.  Nichols,  83  Wash. 
676,  145  Pac.  986;  Ingersoll  v.  Rousseau, 
35  Wash.  92,  76  Pac.  513,  1  Ann.  Cas.  35; 
State  V.  Jordan,  72  Iowa,  377,  34  N.  W.  285. 

In  the  enactment  of  statutory  law  the  leg- 
islature is  presumed  to  have  intended  to 
keep  within  constitutional  bounds,  and  un- 
less a  statute  is  unconstitutional  beyond  a 
reasonable  doubt  it  must  be  sustained. 

State  ex  rel.  Wilcox  v.  Gilbert,  126  Minn. 
95,  147  N.  W.  953;  Ex  parte  Allison,  99 
Tex.  455,  2  L.R.A.(N.S.)  1111,  122  Am.  St. 
Rep.  653,  90  S.  W.  870. 

I>unn,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  by  the  defendants  from 
a  decree  of  the  circuit  court  of  Cook  county 
overruling  their  demurrer  to  a  bill  in  equity 
filed  under  the  provisions  of  the  act  ap- 
proved June  22,  1916,  entitled:  "An  Act 
Regarding  Places  Used  for  Purposes  of 
Lewdness,  Assignation,  or  Prostitution,  to 
Declare  the  Same  to  be  Public  Nuisances, 
and  to  Provide  for  the  More  Effectual  Sup- 
pression Thereof."    Laws  1915,  p.  37  i. 

It  is  unnecessary  to  set  forth  the  allega- 
tions of  the  bill,  for  no  claim  is  made  that 
they  are  not  sufficient  to  oomply  with  the 
terms  of  the  act,  but  the  appellants*  con- 
tentions are  that  the  statute  is  unconstitu- 
tional and  void  as  class  legislation;  that  it 
deprives  the  appellants  of  their  property 
without  due  process  of  law;  that  it  at- 
tempts to  confer  upon  a  private  citizen  the 
duties  of  the  state's  attorney  and  the  at- 
torney general;  and  that  the  act  attempts 
to  prevent  the  commission  of  a  eriminal 
offense  by  injunction. 

The  bill  was  not  filed  by  the  state's  at- 
torney or  the  attorney  general,  but  upon  the 
relation  of  a  private  citizen  of  Cook  county, 
under  the  authority  of  ^  2  of  the  act.  Sec- 
tion 1  declares  all  buildings,  apartments, 
and  places,  and  the  fixtures  and  movable 
contents  thereof,  used  for  purposes  of  lewd- 
ness, assignation,  or  prostitution,  to  be  pub- 
lic nuisances;  and  §  2  authorizes  the  state's 
attorney,  or  any  citizen  of  the  county  in 
which  such  a  nuisance  exists,  to  ''maintain 
a  bill  in  equity,  in  the  name  of  the  people 
of  the  state  of  Illinois,  perpetually  to  en- 
join all  persons  from  maintaining  or  per- 
mitting such  nuisance,  and  to  abate  the 
same,  and  to  enjoin  the  use  of  such  building 
or  apartment,  or  such  place  for  any  purpose, 
for  a  period  of  one  year:  .  .  .  Provided, 
that  no  such  injunction  shall  issue,  except 
on  behalf  of  an  owner  or  agent,  unless  it 
L..R.A.1917B. 


be  made  to  appear  to  the  satisfaction  of 
the  court  that  the  owner  or  agent  of  such 
building  or  apartment  or  of  such  place, 
knew  or  had  been  personally  served  with  a 
notice  signed  by  the  petitioner." 

The  appellants  contend  that,  in  extend- 
ing the  right  to  maintain  the  bill  to  citi- 
zens of  the  county  only,  many  residents  of 
the  county  who  are  not  citizens,  and  many 
property  owners  who  are  neither  residents 
nor  citizens  of  the  county,  are  deprived  of 
the  benefit  of  the  bill.  The  jurisdiction  of 
a  court  of  equity  to  enjoin  the  maintenance 
of  a  public  nuisance  at  the  suit  of  the  at- 
torney general  or  state's  attorney,  even 
though  such  maintenance  may  be  punish- 
able by  indictment,  cannot  be  doubted,  and 
is  recognized  in  Stead  v.  Fortner,  255  111. 
468,  99  N.  E.  680,  and  People  ex  rel.  Dyer 
V.  Clark,  268  111.  156,  108  N.  E.  994,  Ann. 
Cas.  1916D,  785.  The  action  is  one  affect- 
ing the  public  welfare,  and  it  is  within  the 
constitutional  power  of  the  legislature  to 
designate  the  agency  to  set  the  law  in  mo- 
tion on  behalf  of  the  public.  Carleton  v. 
Rugg,  149  Mass.  550,  5  L.R.A.  193,  14  Am. 
St.  Rep.  446,  22  N.  E.  55 ;  Littleton  v.  Fritz, 
65  Iowa,  488,  64  Am.  Rep.  19,  22  N.  W.  641 : 
Ex  parte  Allison,  48  Tex.  Crim.  Rep.  634, 
3  L.R.A.(N.S.)  622,  90  S.  W.  492,  13  Ann. 
Cas.  684. 

The  decree  restrained  the  appellants  from 
maintaining,  using,  or  permitting  the  use 
of  the  premises  for  the  purpose  of  lewdness, 
assignation,  or  prostitution,  and  from  using 
the  building,  apartments,  and  premises  for 
any  purpose  for  one  year  from  the  date  of 
the  decree,  and  ordered  that  the  building, 
apartments,  and  premises  should  remain  in 
the  custody  of  the  court  while  the  decree 
remained  in  effect.  It  was  further  ordered 
that  the  sheriff  should  remove  all  fixtures 
and  movable  property  used  in  conducting 
the  nuisance  and  sell  them  at  public  sale, 
as  provided  by  law,  and  that  he  should  close 
the  premises  and  keep  them  closed  for  the 
period  of  one  year.  These  latter  provisions 
of  the  decree  were  authorized  by  the  terms 
of  §  5  of  the  statute,  and  it  is  insisted  that 
the  appellants  were  thereby  deprived  of 
their  property  without  due  process  of  law. 

The  act  was  an  exercise  of  the  police  pow- 
er of  the  state,  passed  in  the  interest  of  the 
public  welfare,  for  the  preservation  of  good 
order  and  public  morals.  The  keeping  of  a 
bawdyhouse  was  a  nuisance  at  common  law. 
The  legislature  did  not  exceed  its  powers  in 
declaring,  as  it  did  in  the  Ist  section,  all 
places,  and  the  property  therein,  used  for 
the  purposes  mentioned,  to  be  public  nui- 
sances. The  contention  of  the  appellants  is 
that  the  nuisance  is  not  in  the  property 
itself,  but  in  the  manner  in  which  it  is 
used,  and  that  the  unlawful  use  may  be  pre- 
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vented  without  the  confiscation  or  destruc- 
tion of  the  property  itself.  The  statute 
does  not  undertake  to  confiscate  or  destroy 
property.  The  personal  property  is  required 
to  be  sold  and  the  proceeds,  after  the  pay- 
ment of  costs,  paid  to  the  owner.  Tlie  dep- 
rivation of  the  use  of  the  property  for  one 
year  as  security  against  the  continuance  or 
renewal  of  the  nuisance  is  not  an  unreason- 
able means  to  that  end,  in  view  of  the  fact 
that  such  deprivation  is  not  absolute.  The 
owner  may  be  at  once  restored  to  the  pos- 
session if  he  will  give  security,  in  a  reason- 
able amount,  to  abate  the  nuisance  imme- 
diately and  prevent  its  being  established  or 
maintained  within  a  year.  No  injunction 
can  issue  and  no  order  to  close  the  place  can 
be  enforced  against  an  owner  who  has  in 
good  faith  endeavored  to  prevent  the  nui- 
sance. 

Under  the  police  power  the  state  may  in- 
terfere whenever  the  public  interest  de- 
mands it,  and  a  large  discretion  is  vested 
in  the  legislature  to  determine  not  only 
what  the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  pro- 
tection of  such  interests,  the  only  restric- 
tion being  that  the  interest  of  the  public, 
in  general,  requires  such  interference,  and 
that  the  means  are  reasonably  necessary  to 
the  accomplishment  of  the  purpose,  and  not 
unduly  oppressive  upon  individuals.  Law- 
ton  V.  Steele,  152  U.  S.  133,  38  L.  ed.  385, 
14  Sup.  Ct.  Rep.  499;  Durand  v.  Dyson,  271 
111.  382,  111  N.  E.  143.  Since  the' use  of  a 
building  and  the  furniture  in  it,  for  the  pur- 


pose mentioned  in  the  statute,  may  property 
be  declared  a  nuisance,  the  legislature  has 
authority  to  abate  such  nuisance  and  to 
adopt  any  means  reasonably  adapted  to  pre- 
vent its  recurrence  in  the  future  which  are 
not  unduly  oppressive.  Deprivation  of  the 
possession  and  use  of  the  property  is  cer- 
tainly adapted  to  the  purpose.  It  is  not 
unduly  oppressive  under  the  circumstances. 
There  is  no  summary  proceeding.  Provision 
is  made  for  notice  and  hearing,  and  only  in 
case  of  a  wilful  violation  of  the  law  can  the 
injunction  be  granted  and  the  possession  be 
taken  from  the  owner  in  order  to  make  the 
injunction  effectual.  An  effort  in  good  faith 
to  abate  the  nuisance  will  prevent  a  decree 
to  close  the  place,  and  even  after  decree 
reasonable  security  to  immediately  abate  the 
nuisance  and  prevent  its  establishment  or 
maintenance  within  a  period  of  one  year 
will  cause  a  vacation  of  the  decree.  These 
results  may  all  be  easily  avoided  by  not 
keeping  a  house  of  prostitution  or  permit- 
ting one  to  be  kept,  and  it  cannot  be  re- 
garded as  unduly  oppressive  upon  one  who 
has  wilfully  kept  or  permitted  such  a  house, 
to  require  him,  after  a  judicial  determina- 
tion of  that  fact,  to  give  security  for  the 
discontinuance  of  the  nuisance  long  enough 
to  assure  the  permanence  of  its  abatement 
before  'he  shall  be  permitted  to  again  occupy 
and  use  the  property  within  a  year.  Such 
a'  requirement  does  not  deprive  him  of  his 
property  without  due  process  of  law. 
Decree  affirmed. 


Annotation — Validity  of  statutes  or  ordinances  against  bawdyhouses. 


J.  statutes,  1078, 
II,  Ordinances: 

1.  Constitutionality,   J 083, 

2,  Validity    under    charter    prO' 

virions,   1084, 

I,  Statutes, 

Statutes  such  as  those  involved  in 
People  ex  rel.  Thrasher  v.  Smith, 
ante,  1075,  have  been  enacted  in  a  num- 
ber of  states  to  more  effectually  suppress 
the  evil  with  which  the  statutes  deal. 
It  is  recognized  that  the  criminal  stat- 


utes are  not  as  effective  as  is  necessary 
in  dealing  with  the  evil.^  Hence  power 
is  vested  in  equity.  In  view  of  the  inef- 
fectiveness of  the  criminal  laws  it  can- 
not be  claimed  that  the  legislature,  in 
enacting  such  a  statute,  intended  to  enact 
another  penal  statute." 

Bawdyhouses  were  public  nuisances  at 
common  law,'  and  equity  had  jurisdic- 
tion of  actions  to  abate  them  or  to  en- 
join their  maintenance.^  The  legislature 
therefore,  in  conferring  on  equity  power 
to  suppress  bawdyhouses,  is  conferring 


I  It  is  stated  in  State  ex  rel.  Wilcox  v. 
Ryder  (1914)  126  Minn.  95,  147  N.  W.  953, 
that  the  general  justification  of  such  an  act 
as  a  matter  of  legislative  discretion  under 
the  police  power  cannot  fairly  be  ques- 
tioned, for  it  is  a  matter  of  common  knowl- 
edge that  prosecutions  under  the  criminal 
statutes  do  not  result  in  eflicient  repres- 
sion or  suppression  of  the   evil  aimed  at. 

estate  ex  rel.  Wilcox  v.  Ryder  (Minn.) 
supra. 

8  1  Wood,  Nuisances,  3d  ed.  §  20 ;  Jovce, 
L.R.A.1917B. 


Xuisances,  §  391 ;  People  ex  bel.  Thbashee 
V.  Smith,  ante,  1075. 

♦  W^ood,  Nuisances,  §  777;  State  ex  rel. 
Wilcox  V.  Ryder  (Minn.)  supra;  State  ex 
rel.  English  v.  Fanning  (1914)  96  Neb.  123» 
147   N.   W.  216. 

That  equity  has  jurisdiction  to  en- 
join the  maintenance  of  a  public  nui- 
sance, even  though  such  maintenance 
may  be  punishable  by  indictment,  see 
People  ex  rel.  Thrasher  v.  Smith. 
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no  new  power  except  as  it  may  en- 
large the  jurisdiction.  That  it  may 
so  enlarge  the  jurisdiction  of  equity, 
subject  to  constitutional  limitations,  is 
the  theory  of  the  cases  dealing  with 
such  statutes.*  The  right  to  abate 
a  public  nuisance  may  be  conferred 
upon  an  individual  by  statute.®  But 
in  order  to  maintain  an  action  in 
equity  to  enjoin  a  bawdyhouse  under  a 
statute  extending  the  right  of  individ- 
uals to  maintain  an  action  to  abate  such 
a  nuisance,  the  complainant  must  bring 
himself  within  the  term  of  the  statute.^ 
The  purpose  of  statutes  such  as  the 
one  involved  in  People  ex  rel.  Thrash- 
er V.  Smith  is  to  suppress  and  prevent 
the  maintenance  of  bawdyhouses.  In- 
junction will  not  issue  if  there  has  been 
an  abandonment  of  the  business.  In  dis- 
cussing this  question  it  was  stated  *  that, 
"if  the  proof  establishes  conclusively 
that  the  defendants  have  in  good  faith 
permanently  abandoned  the  business, 
and  do  not  intend  to  re-engage  in  it  at 
the  place  in  question,  or  in  any  other 
place,  then  an  injunction  should  not  is- 
sue ;  but  if  there  is  a  doubt  as  to  whether 
the  business  has  been  permanently 
abandoned  in  good  faith,  it  presents  a 
proper  case  for  granting  a  permanent 
injunction.  In  order  to  show  an  aband- 
onment in  good  faith  within  this  rule, 
it  is  not  sufficient  to  show  that,  after  the 
prosecution  was  instituted,  there  was  a 


swift  change  in  existing  conditions^ 
coupled  with  a  professed  declaration  not 
to  re-engage  in  the  business."  The  evi- 
dence was  then  reviewed  and  the  court 
concluded  that  the  showing  in  favor  of 
the  defendant  was  not  suflScient  to  justi- 
fy the  appellate  court  in  reversing  the 
trial  court,  and  thereby  holding  that  the 
evidence  conclusively  established  a  per- 
manent abandonment  in  good  faith.  Ac- 
cordingly the  judgment  of  the  trial 
court  granting  a  permanent  injunction 
was  affirmed  and  the  tax  of  $300  pre- 
scribed by  statute  imposed  upon  the 
premises. 

These  statutes  in  general  declare 
bawdyhouses  to  be  nuisances  and  pro- 
vide for  the  maintenance  of  a  bill  in 
equity  to  enjoin  or  abate  the  same.  It 
is  usually  provided  that  the  building 
may  be  closed  for  all  purposes  unless  a 
bond  is  filed,  and  that  the  personal  prop- 
erty found  therein  may  be  sold;  and 
some  of  the  statutes  provide  for  the  im- 
position of  a  tax  or  penalty  upon  the 
house.  Such  a  statute  is  a  valid  exer- 
cise of  the  police  power.® 

Such  statutes  cannot  be  held  unconsti- 
tutional because  a  jury  trial  is  not  pro- 
vided. ^'^  The  guaranty  of  a  trial  by 
jury  is  held  to  have  no  application  to 
equitable  remedies  existing  at  the  time 
of  the  adoption  of  the  guaranty;  *^  there 
being  jurisdiction  in  equity  at  common 
law  to  abate  nuisances  and  deprive  per- 


ft  State  ex  rel.  Wilcox  ▼.  Ryder  (Minn.) 
supra. 

6SUte  ex  rel.  English  v.  Fanning  (1014) 
96  Neb.  123,  147  N.  W.  215,  approved  on 
rehearing  (1914)  97  Neb.  224,  149  N.  W. 
413;  People  ex  rel.  Turasheb  v.  Smith. 

As  to  the  rights  of  owner  or  occupant  of 
neighboring  property  to  enjoin  the  mainte* 
nance  of  a  house  of  prostitution,  see  note  to 
Tedescki  v.  Berger,  11  h.R.A.(N.S.)  1060, 
and  the  subsequent  case  of  Seifert  v.  Dillon, 
19  L.R.A.(N.S.)   1018. 

7Spence  v.  Fenchler  (1912)  —  Tex.  Civ. 
App.  — ,  151  S.  \V.  1094.  Accordingly,  the 
complainant  was  held  not  entitled  to  main- 
tain the  action  in  a  city  which  was  ex- 
cepted from  the  operation  of  the  statute. 
The  statute  involved  in  this  case  was  not 
such  a  statute  as  was  involved  in 
People  ex  rel.  Thrasheb  v.  Smith,  but 
merely  provided  that  any  person  might 
abate  a  nuisance  arising  from  the  mainte- 
nance of  a  bawdyhouse. 

•  State  ex  rel.  Kern  v.  Jerome  (1914)  80 
JWash.  261,  141  Pac.  753;  State  ex  rel.  Kern 

v.    Schropfer    (1914)    81    Wash.    699,    142 
Pac.  1199. 

•  State  ex  rel.  Robertson  v.  New  ^England 
Furniture  &  Carpet  Co.  (State  ex  rel.  Rob- 
ertson V.  Lane)  (1914)  126  Minn.  78,  52 
I^R.A.(X.S.)  932,  147  N.  W.  951,  Ann.  Cas. 
1915D,  549;  State  ex  rel.  Wilcox  v.  Ryder 
L.R.A.1917B. 


(1914)  126  Minn.  95,  147  N.  W.  953.  The 
decisions  in  the  foregoing  cases  are  ap- 
proved generally  in  State  ex  rel.  English  v. 
Fanning  (1914)  97  Neb.  224,  149  N.  W, 
413. 

See  People  ex  bel.  Thbasheb  v.  Smith^ 
ante,  1075. 

It  is  held  in  State  ex  rel.  Robertson 
V.  New  England  Furniture  &  Carpet  Co. 
(Minn.)  supra,  that  a  statute  authorizing 
seizure  and  forfeiture  of  personal  property 
used  with  the  knowledge  of  the  owner  in 
connection  with  the  maintenance  of  a 
bawdyhouse  is  not  invalid  as  constituting 
an  unreasonable  e.%ercise  of  the  police 
power  with  respect  to  such  property. 

W  State  ex  rel.  Wilcox  v.  Ryder  (Minn.) 
supra,  the  provisions  as  to  closing  the 
house,  forfeiture  and  sale  of  personalty* 
and  the  imposition  of  a  penalty,  were  all 
involved. 

State  ex  rel.  English  v.  Fanning  (1914> 
96  Neb.  123,  147  N.  W.  215  (objection 
was  made  by  owner  to  closing  property). 

11  State  ex  rel.  Wilcox  v.  Ryder  (Minn.> 
and  State  ex  rel.  English  v.  Fanning  (Neb.) 
supra.  In  such  cases  due  process  of  law 
is  observed  by  using  the  equitable  remedies 
existing  concurrently  with  the  strictly  legal 
one  of  trial  by  jury,  or  those  provided 
by  statute  law  which  afford  notice  and  an 
opportunity   to   defend. 
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sons  of  property  used  in  the  perpetra- 
tion thereof,  a  statute  which  prescribes 
the  remedy  by  equity  for  the  abatement 
of  the  nuisance  cannot  be  held  unconsti- 
tutional as  depriving  one  of  property 
without  trial  by  jury.  One  court  **  con- 
cludes that,  "since,  therefore,  a  review 
of  the  act  as  a  whole  leads  irresistibly 
to  the  conclusion  that  its  purpose  is  re- 
pression of  the  evil,  to  be  Vorked  out  by 
equitable  attack  upon  the  property  of 
those  engaged  in  or  abetting  it,  and  not 
punishment  of  the  offenders  by  infliction 
of  personal  penalties,  except  as  for  con- 
tempt of  court,  the  contention  that,  be- 
cause the 'thing  itself — the  lewd  place — 
declared  a  nuisance  by  the  act  would  in 
its  maintenance  have  constituted  a  crim- 
inal offense  at  the  time  of  the  adoption 
of  the  Constitution,  a  jury  trial  is  in- 
dispensable, has  no  foundation,  and  is 
thus  answered  by  the  authorities."  The 
court  then  reviews  the  authorities,  and 
concludes  that  the  fallacy  of  this  argu- 
ment lies  in  disregarding  the  distinction 
between  a  proceeding  to  abate  a  nui- 
sance, which  relates  simply  to  the  prop- 
erty which  in  its  use  constitutes  the 
nuisance,  and  the  prosecution  of  one  for 
the  crime  of  maintaining  it. 

Particular  attack  has  been  directed 
against  the  provision  in  these  statutes 
for  a  penalty,  on  the  ground  that  no 
jury  trial  is  provided,  it  being  argued 
that  penalties  are  regarded  as  punish- 
ments for  infractions  of  law  and  stat- 
utes imposing  them  as  penal ;  consequent- 
ly there  must  be  a  jury  trial.  This  is 
answered  in  one  case  *•  by  stating  that, 
while  the  act  designates  the  exaction  as 
&  "penalty,"  the  same  section  clearly  in- 
dicates that  it  is  to  be  imposed,  treated, 
and  collected  as  a  tax.  It  is  stated  that 
the  fact  that  a  tax  is  imposed  for  the 
double  purpose  of  regulation  and  reve- 
nue is  no  reason  for  declaring  it  invalid. 
And  the  court  concludes  that  "we  hold 
it  not  penal,  which  disposes  of  the  de- 
fendant's main  contention  regarding 
right  to  trial  by  jury."    This  exaction  is 


not,  however,  a  tax  within  the  meaning 
of  a  constitutional  provision  requiring 
that  bills  for  the  raising  of  revenue 
shall  originate  in  the  house.*' 

It  has  also  been  held  that,  the  imposi- 
tion of  the  tax  not  being  penal,  there 
can  be  no  objection  based  upon  the  con- 
stitutional provisions  relating  to  exces- 
sive fines  and  unusual  punishment,  the 
right  to  be  confronted  by  witnesses,  tes- 
tifying against  one's  self,  bills  of  at- 
tainder, and  ex  post  facto  laws.** 

Proceedings  under  such  a  statute  not 
being  criminal,  it  is  not  necessary  to 
consider  whether  there  is  a  violation  of 
the  constitutional  provision  that  no  con- 
viction shall  work  forfeiture  of  estate, 
since  it  is  settled  that  by  due  process  of 
law  specific  forfeitures  may  be  imposed 
for  specific  acts,  including  even  total 
destruction  of  property  per  se  innocent, 
when  such  fairly  tends,  and  is  reason- 
ably necessary,  to  accomplish  a  legiti- 
mate purpose  under  the  police  power.** 

Such  a  statute  is  not  open  to  the  ob- 
jection that  it  deprives  one  of  property 
without  due  process  of  law,  where  no- 
tice and  an  opportunity  to  defend  are 
afforded,**^  especially  where  the  statute 
does  not  authorize  relief  against  anyone 
not  proved  to  be  a  participant  either  ac- 
tive or  by  consent  or  acquiescence.  The 
provision  making  lack  of  reasonable 
care  or  diligence  equivalent  to  notice  of 
the  uses  to  which  the  property  is  being 
put  does  not  negative  this  eonclusion, 
for  ignorance  due  to  negligence  is  the 
equivalent  of  notice;  furthermore  the 
owner  of  property  is  presumed  to  know 
the  business  conducted  thereon.*' 

Such  a  statute  has  also  been  sustained 
as  against  the  objection  that  it  is  a  de- 
nial of  the  equal  protection  of  the  law.*'' 

We  have  heretofore  noticed  questions 
as  to  the  validity  of  such  statutes  which 
have  arisen  upon  general  objections 
thereto  and  those  which  have  arisen 
from  the  vesting  of  jurisdiction  in 
equity.  We  come  now  to  notice  the  va- 
lidity of  the  particular  provisions  of  such 


W  State  ex  rel.  Wilcox  v.  Ryder  (Minn.) 
«upra. 

18  State  ex  rel.  Robertson  v.  Wheeler 
(1915)  131  Minn.  308,  155  N.  W.  90.  The 
statute  cannot  therefore  be  held  invalid  be- 
cause it  originated  in  the  senate. 

"State  ex  rel.  Wilcox  v.  Ryder  (Minn.) 
supra. 

i»  State  ex  rel.  Wilcox  v.  Ryder  (Minn.) 
supra;  State  ex  rel.  English  v.  Fanning 
(1914)  96  Neb.  123,  147  N.  W.  215,  ap- 
proved  on  rehearing  (1914)  97  Neb.  224,  149 
N.  W.  413. 

See  State  ex  rel.  Robertson  v.  New 
England  Furniture  &  Carpet  Ck>.  (State  ex 
Ii.R.A.1917B. 


rel.  Robertson  v.  Lane)  (1914)  126  Minn. 
78,  52  L.R.A.(N.S.)  932,  147  N.  W.  951, 
Ann.  Cas.  1915D,  549,  infra,  note  30;  and 
State  ex  rel.  Kern  v.  Jerome  (1914)  80 
Wash.  261,  141  Pac.  763,  and  State  ex 
rel.  Kern  v.  Schropfer  (1914)  81  Wash. 
699,  142  Pac.   1199,   infra,  note  26. 

People  ex  bel.  Tubasheb  v.  SMrrn,  ante; 
1075. 

Instate  ex  rel.  Wilcox  v.  Ryder  (Minn.) 
supra. 

17  State  ex  rel;  English  v.  Fanning  (1914) 
96  Neb.  123,  147  N.  W.  215,  approved  on 
rehearing  (1914)  97  Neb.  224,  149  N.  W. 
413. 
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statutes^  as  to  the  closing  of  the  build- 
ing and  the  forfeiture  and  sale  of  the 
personal  property  and  the  imposition  of 
a  fine. 

That  a  building  may  constitutionally 
be  closed  for  all  purposes  unless  a  bond 
is  given  is  held  by  the  cases  that  have 
passed  on  this  question.**  These  acts 
manifest  an  intention  that  the  owner  of 
the  premises  shall  not  be  subject  to  the 
penalty  of  having  the  premises  closed 
unless  he  had  notice  of  the  nuisance.*^ 
The  owner  is  bound,  however,  by  the 
knowledge  of  his  agent,  and  also  by  such 
knowledge  as  the  agent  should  have  ob- 
tained by  reasonable  diligence.*®  It  has 
been  held  that  a  building  may  be  closed 
for  all  purposes  unless  a  bond  is  given, 
although  the  owner  had  no  knowledge 
that  the  building  was  being  so  used  prior 
to  the  granting  of  the  temporary  in- 
junction.** Even  where  the  owner  has 
knowledge,  the  place  cannot  be  closed 
against  him  if  he  has  in  good  faith  en- 
deavored to  prevent  the  nuisance,** 

The  procedure  prescribed  by  the 
Minnesota  statute  under  which  the  own- 
er of  the  premises  may  obtain  its  release 
by  payment  of  all  the  costs  of  the  pro- 
ceedings, and  giving  bond  with  certain 
prescribed  conditions  looking  to  abate- 
ment of  the  nuisance,  is  not  fully  set  out 
in  the  report  of  the  cases  passing  upon 
that  statute.  It  is  held,  however,  that 
the  provisions  of  the  statute  are  not  in 
conflict  with  the  constitutional  provision 
that  any  person  "ought  to  obtain  justice 
freely  and  without  purchase."** 


In  a  case  involving  a  hotel  it  is  stated 
that  it  is  impossible  to  separate  the 
building  into  parts  and  segregate  one 
portion  as  that  in  which  the  nuisance 
existed.  The  only  method  to  abate  the 
same  is  to  declare  the  entire  premises  a 
public  nuisance,  and  to  abate  the  same 
by  the  decree.*^  But  upon  rehearing** 
it  was  stated  that  "the  object  of  the  stat- 
ute is  to  provide  an  efficient  and  prompt 
means  for  suppressing  the  so-called  'red- 
light  district'  in  communities  that  are 
unwilling  to  tolerate  such  a  nuisance. 
The  statute  is  not  intended  as  a  means  of 
regulating  the  morals  of  private  individ- 
uals, nor  to  prevent  immorality  in  hotels 
mainly  devoted  to  the  accommodation 
of  families  and  moral,  well-behaved 
people.  Of  course,  if  a  hotel  becomes  'a 
house  of  lewdness,  assignation,  and  pros- 
titution,' it  will  not  escape  the  ban  of 
the  statute  because  some  innocent  people 
are  deceived  and  patronize  the  house  in 
good  faith  as  a  hotel.  It  is  not  neces- 
sary to  prove  that  the  owner  of  the  prop- 
erty knew  that  it  ivas  being  used  for  the 
prohibited  purposes;  if  the  proprietor,, 
that  is,  the  person  in  control  and  man- 
agement of  the  house,  has  such  knowl- 
edge, it  is  sufficient." 

Some  statutes  in  addition  to  providing 
for  the  closing  of  the  building  unless  a 
bond  is  filed  impose  a  fine  or  tax.  The 
owner  cannot  by  filing  the  bond  evade 
the  payment  of  this  tax,  where  the  stat- 
ute expressly  provides  that  "the  release 
of  the  property  under  the  provisions  of 
this  (section)  shall  not  release  it  from 


18  Ibid. 

This  is  implied  also  from  the  decision  in 
State  ex  rel.  Wilcox  v.  Ryder  (1914)  126 
Minn.  96,  147  N.  W.  953,  supra,  note  10, 
where  this  provision  was  before  the  court 
with  others. 

State  ex  rel.  Kern  ▼.  Jerome   (1914)   80 
Wash.  261,  141  Pac.  718,  and  State  ex  rel. 
Kern   v.   Schropfer    (1914)    81 .  Wash.   699,* 
142  Pac.  1199;  People  ex  bel.  Theasheb 
v.  Smith. 

WThe  court  in  State  ex  rel.  Robertson 
V.  Wheeler  (Minn.)  supra,  does  not  de- 
cide whether  a  statute  might  constitution- 
ally provide  for  the  closing  of  the  property 
and  the  levying  of  a  fine  or  penalty  there- 
on without  notice  to  the  owner  of  the 
nuisance,  but  states  that  the  Minnesota 
statute  does  not  provide  for  such  action 
without  notice. 

w  state  ex  rel.  Robertson  v.  Wheeler 
(Minn.)  supra;  State  ex  rel.  English  v. 
Fanning  (1914)  97  Neb.  224,  149  N.  W. 
413. 

n  State  ex  rel.  ;English  v.  Fanning  (1914) 
96  Neb.  123,  147  X.  W.  216.  It  is  stated 
that  the  granting  of  a  temporary  injunction 
L.R.A.1917B. 


was  notice  to  the  owner  that  illegal 
practices  w^ere  charged  to  be  carried  on 
in  his  building;  that  he  should  then  have 
taken  steps  to  abate  the  nuisance,  or  at 
least  determine  by  legal  proceedings  wheth- 
er the  terms  of  his  lease  were  being  vio- 
lated. Failing  this,  he  accepted  as  an 
alternative  the  contingency  of  having  the 
building  declared  a  nuisance  and  being  com- 
pelled to  give  the  statutory  bond  for  itfr 
release. 

n  People  ex  bel.  Thrashes  v.  Smith, 
ante,  1075. 

See  State  ex  rel.  Kern  v.  Jerome  and 
State  ex  rel.  Kern  v.  Schropfet  (Wash.) 
supra,  note  8. 

«•  State  ex  rel.  Robertson  v.  Wheeler 
(Minn.)  supra. 

The  statement  in  State  ex  rel.  Wilcox  w 
Ryder  (Minn.)  supra,  that  the  provisions  of 
the  statute  in  this  regard  are  unnecessarily 
drastic  and  probably  invalid,  is  disapproved. 

**  State  ex  rel.  English  v.  Fanning  (Neb.) 
supra. 

estate  ex  rel.  English  v.  Fanning  (1914) 
97  Neb.  224,  149  N.  W.  413.  The  decree 
closing  the  house  was  reversed. 
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any  judgment,  lien,  penalty,  or  liability 
to  which  it  may  be  subject  by  law."** 

The  imposition  of  such  a  tax  does  not 
offend  against  the  constitutional  provi- 
sion for  uniformity  and  equality  of  taxa- 
tion.'' Nor  does  it  offend  against  the 
due  process  of  law  clause,  where  the 
owners  were  parties  to  the  action  and 
process  was  served  upon  them  and  they 
appeared  in  contesting  the  validity  of 
the  tax.*' 

Many  of  the  statutes  dealing  with  this 
question  provide  for  a  sale  of  the  per- 
sonal property  found  in  the  house.  It 
is  held  that,  in  providing  for  the  abate- 
ment of  a  nuisance,  the  legislature  may 
confer  upon  the  courts  power  to  order 
the  personal  property  used  in  connection 
with  such  a  house  sold  and  the  proceeds 
applied  in  payment  of  the  costs,  the  bal- 
ance to  be  paid  to  the  defendants  as 
their  interests  may  appear.*'  The  ac- 
tual owner  of  such  property  is  entitled 
to  a  day  in  court  before  the  property  can 
be  seized  and  sold.**  No  person,  how- 
ever, has  any  vested  right  to  have  prop- 
erty used  in  such  a  place.  Thus,  it  has 
been  held  that  the  vendor  of  the  person- 
al property  in  such  a  house,  under  a  con- 
ditional sale  contract  entered  into  prior 
to  the  passage  of  the  statute,  has  no 
vested  right  which  will  be  impaired  by 
the  application  of  the  act,  as  no  vested 
or  constitutional  right  exists  to  use  or 
allow  the  use  of  property  for  purposes  in- 
jurious to  either  public  health  or  morals, 
and  an  owner  with  knowledge  or  notice 


in  the  premises  cannot  complain  if 
losses  ensue  when  the  law  deals  with 
the  property  in  any  way  reasonably 
necessary  for  the  suppression  of  the  evil 
in  connection  with  which  it  is  used.* 

Provisions  in  such  statutes  as  to  evi- 
dence have  been  sustained.  Thus,  it  has 
been  held  that  neither  a  provision  in 
such  a  statute  making  the  general  repu- 
tation of  a  place  as  being  a  bawdyhouse 
prima  facie  evidence  of  the  existence  of 
a  nuisance,  nor  another  provision  of  such 
statute  creating  a  presumption  of  knowl- 
edge on  the  part  of  all  persons  having 
property  interests  in  the  property  in  or 
about  such  house,  constitutes  interfer- 
ence with  the  property  rights  of  a 
vendor  of  the  personal  property  un- 
der conditional  sale  contracts  without 
due  process  of  law,  since  they  relate 
merely  to  a  matter  of  procedure.** 

Statutes  directed  against  the  keepers 
of  houses  of  ill  fame  have  also  been  at- 
tacked as  to  the  character  of  evidence 
which  authorizes  a  conviction.  A  stat- 
ute imposing  a  tine  or  imprisonment  on 
any  person  who  shall  keep  a  house  which 
is,  or  which  is  reputed  to  be,  a  house  of 
ill  fame,  is  not  unconstitutional  because 
it  permits  a  conviction  for  the  offense  of 
keeping  a  house  which  is  in  fact  a  house 
of  prostitution  on  proof  that  it  is  re- 
puted to  be  such  a  house.** 

A  statute  making  it  an  offense  to  keep 
or  be  concerned  in  keeping  a  bawdy  or 
disorderly  house,  and  prescribing  a  pen- 
alty therefor,  cannot  be  held  invalid  on 


M  State  ex  rel.  Kern  v.  Jerome  (1914) 
80  Wash.  261,  141  Pac.  753,  and  State  ex 
rel.  Kern  v.  Schropfer  (1914)  81  Wash. 
<599,  142  Pac.  1199.  The  court  was  ac- 
cordingly held  justified  in  refusing  to  ac- 
•eept  the  bond  containing  a  stipulation  that 
the  tax  should  not  be  imposed. 

87  State  ex  rel.  Kern  v.  Jerome  and  State 
•ex  rel.  Kern  v.  Schropfer  (Wash.)   supra. 

The  forfeiture  of  rights  or  interests  of 
Innocent  persons  in  property  used  in  viola- 
tion of  law  is  discussed  in  the  note  to 
Skinner,  v.  Xhomas,  L.R.A.1916E,  343. 

Whether  a  gambling  device  is  property 
within  constitutional  protection  is  discussed 
in  note  in  Mullen  v.  Mosely,  12  L.R.A. 
AN.S.)  394. 

«8- State  ex  rel.  English  v.  Fanning 
(1914)  96  Neb.  123,  147  N.  W.  215.  Tlie 
property  was  owned  by  a  corporation.  The 
secretary  of  the  corporation,  a  stockholder 
therein,  was  made  a  party  to  the  proceed- 
ings to  sell  the  furniture,  but  not  the  corpo- 
ration. It  was  accordingly  held  that  the 
judgment  ordering  the  property  to  be  re- 
moved and  sold  was  erroneous.  The  de- 
cision in  this  case  was  modified  upon  rehear- 
ing (1914)  97  Xeb.  224,  149  X.  W.  413,  but 
it  does  not  appear  that  it  was  modified  on 
L.R.A.19nB. 


the  point  now  under  discussion.  The 
building  involved  in  this  case  was  a  hotel, 
and  it  is  further  stated  that  the  principle 
which  allows  the  seizure  and  destruction  or 
sale  of  property  used  for  an  unlawful  pur- 
pose cannot  be  applied  in  such  a  case  as 
this,  where  the.  property  which  may  have 
been  used  for  such  purposes  was  not  identi- 
fied, and  where,  if  so  used,  it  in  all  prob- 
ability constituted  an  exceedingly  small 
proportion  of  the  total  loss. 

W  State  ex  rel.  Robertson  v.  New  England 
Furniture  &  Carpet  Co.  (State  ex  rel. 
Robertson  v.  Lane)  (1914)  126  Minn.  78,  52 
L.R.A.(N.S.)  932,  147  N.  W.  951,  Ann.  Cas. 
1915D,  549. 

W  Ibid.  Kor  is  the  provision  of  §  5  (Gen. 
Stat.  1913,  §  8721),  that  claimants  of  per- 
sonalty used  in  maintaining  the  house  must 
prove  innocence  "to  the  satisfaction  of  the 
court,"  subject  to  the  objection  that  it 
calls  for  more  than  a  preponderance  of  the 
evidence. 

•1  State  v.  Anderson  (1910)  83  Conn.  55, 
75  Atl.  81.  It  is  stated,  however,  that  it 
did  not  appear  upon  the  record  on  appeal 
but  that  the  defendant  was  properly  con- 
victed upon  direct  evidence  only. 
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the  ground  that  it  is  in  conflict  with  an- 
other statute  making  it  an  offense  to  in- 
vite or  solicit  a  female  to  visit  and  be  at 
any  house,  room,  or  place  for  the  pur- 
pose of  meeting  and  having  unlawful 
sexual  intercourse  with  any  male,  and 
fixing  a  punishment  for  a  violation 
thereof,  the  two  statutes  relating  to  dif- 
ferent and  distinct,  though  somewhat  al- 
lied, offenses.** 

A  statutory  provision  for  the  enjoin- 
ing of  a  bawdyhouse  cannot  be  held  in- 
valid on  the  ground  of  an  insufftcient  ti- 
tle,  where  the  title  simply  embraces 
more  territory  than  the  act  itself  and 
the  constitutional  provision  relating  to 
the  matter  declares  that  no  bill  shall  con- 
tain more  than  one  subject,  which  shall 
be  expressed  in  its  title,  but  if  any  sub- 
ject shall  be  embraced  in  the  act  which 
shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed.** 

//.  Ordinances, 

1.  OanstUutionaUty^ 

The  validity  of  a  municipal  ordinance 
must  be  tested  in  two  ways:  First. 
TVhether  it  is  within  the  charter  power 
of  the  municipality;  Second.  Whether 
it  violates  any  general  constitutional 
provision.  The  latter  question  is  similar 
in  principle  to  that  arising  upon  a  chal- 
lenge to  the  validity  of  an  act  of  the 
legislature  on  the  ground  that  it  con- 
jflicts  with  some  constitutional  guaranty, 
although  in  the  case  of  municipalities 
the  question  arises  under  different  cir- 
cumstances. 

The  right  of  a  municipality  to  regu- 
late the  subject  under  discussion  has  been 
objected  to  especially  where  the  mayor 
is  empowered  to  punish  for  violation  of 
the  ordinance.  Where  there  was  no 
question  but  that  the  municipality  was 
fully  authorized  by  the  laws  of  the  state 
to  pass  the  ordinance  in  question  and 
provide  punishment  for  its  violation,  it 
has  been  held  that  an  ordinance  provid- 
ing '^that  no  person  shall,  within  the  cor- 
porate limits  of  this  city,  keep  any  house 


of  ill  fame,  bawdyhouse,  or  house  of  as- 
signation," and  empowering  the  mayor 
to  punish  violations  thereof,  is  not  in 
conflict  with  the  United  States  constitu- 
tional Amendment  that  '^no  person  shall 
be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  g^rand  jury," 
on  the  theory  that  this  provision  of  the 
Federal  Constitution  is  applicable  only 
to  the  exercise  of  power  by  the  United 
States,  and  is  not  a  restriction  upon  the 
legislative  authority  of  the  state.** 

On  the  contrary  it  has  been  held  where 
the  keeping  of  a  house  of  ill  fame  or 
prostitution  is  a  criminal  offense  both  by 
statute  and  common  law,  that  an  ordi- 
nance prescribing  a  punishment  for  the 
keeping  of  a  house  of  ill  fame  or  prosti- 
tution, and  providing  for  trial  and  con- 
viction of  violators  in  the  mayor's  court 
where  the  proceedings  were  by  complaint, 
without  presentment  or  indictment  by  a 
grand  jury,  is  unconstitutional  as  violat- 
ing the  guaranty  that  "no  person  shall 
be  held  to  answer  for  any  criminal  of- 
fense unless  on  the  presentment  or  in- 
dictment of  a  grand  jury."  *• 

In  some  cases  the  objection  is  not  that 
there  was  a  failure  to  obtain  a  present- 
ment or  indictment  by  a  grand  jury,  but 
that  there  was  a  failure  to  provide  a 
trial  by  jury.  It  is  the  theory  of  some 
cases  that  the  enforcement  of  a  penalty 
for  violating  a  city  ordinance  is  not  a 
criminal  prosecution  within  the  meaning 
of  the  constitutional  provision  guaranty- 
ing a  trial  by  jury;  that  it  is  in  no  sense 
a  trial  for  a  crime  against  the  state,  but 
a  proceeding  to  enforce  a  municipal 
regulation  adopted  to  prevent  licentious- 
ness and  to  protect  the  community  of  the 
city;**  hence  it  does  not  require  a  jury 
trial. 

Some  municipal  regulations  are  sim- 
ilar to  the  statutes  discussed  in  subd.  I. 
supra.  One  ordinance  stopped  short  of 
closing  the  house,  but  required  the  re- 
moval therefrom  of  the  occupants.  The 
fact  that  an  occupant  is  the  owner  of  the 
house  cannot  avail  to  protect  her  in  its 
occupancy  when  perverted  to  a  prohibit- 


W  Wilson  V.  State  (1909)  55  Tex.  Crim. 
Rep.  176,  115  S.  W.  837. 

«  Spence  v.  Fenchler  (1912)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  1094. 

See  Index  to  L.R.A.  Notes,  Statutes,  §§ 
13,  14,  upon  the  general  question  of  en- 
titling. 

«4  State  V.  Wells  (1877)  46  Iowa,  662. 

U  Slaughter  y.  People  (1846)  2  Dougl. 
(Mich.)  334,  note,  followed  in  Welch  v. 
Stowell    (1846)    2   Dougl.    (Mich.)    332. 

MWong  V.  Astoria  (1886)  13  Or.  538,  11 
Pac.  295.  The  state  Constitution  author- 
L.R.A.1917B. 


ized  the  creation  of  municipal  courts  for 
the  purpose  of  administering  the  regula* 
tions  of  the  city.  It  is  stated  that  it  is  not 
a  deprivation  of  the  right  of  a  jury  trial 
proper  because  a  party  is  not  able  to  ob- 
tain it  in  an  inferior  court;  that  if  it  can 
be  secured  upon  appeal  by  reasonably  sim- 
ple procedure,  the  conditions  of  the  guar- 
anty are  met.  It  is  then  stated  that  the 
provisions  of  the  city  charter  may  have 
authorized  an  appeal  in  such  case,  but 
whether  it  did  so  or  not,  no  constitutional 
guaranty  was  violated. 
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ed  use.*'  Where  such  removal  is  required 
after  hearing  and  on  proof,  there  is  no 
violation  of  the  constitutional  guaranty 
of  "due  process  of  law."  Such  an  ordi- 
nance is  a  valid  exercise  of  the  police 
power.*® 

2,  Validity   under   charter   provisions. 

We  now  come  to  a  discussion  of  the 
validity  of  municipal  ordinances,  as 
tested  by  the  municipal  charter.  It  is  a 
well-settled  rule  of  law  that  a  munici- 
pality is  a  creature  of  statute,  and  pos- 
sesses and  can  exercise  only  such  powers 
as  are  conferred  expressly  or  by  neces- 
sary implication,  or  such  as  are  essential 
to  the  accomplishment  of  the  declared 
objects  and  purposes  of  the  corpora- 
tion.*^ It  is  essential,  therefore,  to  the 
validity  of  an  ordinance  relating  to 
bawdyhouses,  that  some  authority  be 
conferred  upon  the  municipality  to  deal 
with  this  subject.*® 

Bawdyhouses  being  public  nuisances, 
it  is  held  in  some  cases  that  the  munici- 
pality is  empowered  to  legislate  in  re- 
gard thereto  under  a  charter  authorizing 
it  to  make  by-laws  relative  to  nui- 
sances.*^ Under  this  power  it  may  im- 
pose a  fine  upon  the  person  owning  the 
house  and  having  knowledge  of  the 
keeping  for  such  illegal  purpose.**  It 
was  claimed  that  the  municipality  did 
not  possess  power  to  enact  the  ordi- 
nance, for  the  reason  that  it  subjected 
the  owner  to  the  penalty  merely  because 


he  had  knowledge  of  the  uses  to  which 
his  property  was  put  when  he  had  no 
power  to  prevent  it  so  being  used.  The 
court  states  that  this  is  not  the  fair 
meaning  of  the  word  "owner"  as  used 
in  the  by-law;  that  "when  it  speaks  of 
an  owner  having  knowledge  of  this  im- 
proper use  of  his  property,  it  means  at 
least  a  knowledge  of  a  use  which  he  has 
power  to  prevent,  and  therefore  per- 
mits." The  court  then  states  that,  in  the 
case  of  a  landlord  who  has  leased  his 
property  in  good  faith  with  no  knowl- 
edge that  it  was  intended  to  convert  it 
into  a  house  of  this  description,  and  of 
a  tenant  who  had,  contrary  to  the  in- 
tention and  wish  of  the  landlord,  made 
this  improper  and  unlawful  use  of  it,  it 
could  not  be  claimed  that  as  soon  as  the 
improper  use  became  known  to  him,  he 
would  be  liable  to  the  penalty  of  the  by- 
law; and  the  court  states  further  that 
if,  in  such  a  case,  he  should  go  to  the 
proper  prosecuting  officers  and  inform 
them  of  the  unlawful  use  to  which  his 
property  was  being  subjected,  and 
should  request  them  to  take  measures  to 
abate  the  nuisance,  he  would  not  be  lia- 
ble to  the  penalty.  But  it  is  stated  that 
no  such  question  arises  in  the  case  at 
bar,  since  the  defendant,  so  far  as  any- 
thing to  the  contrary  can  be  known  from 
the  declaration,  may  have  been  himself 
the  keeper  of  the  house,  and  the  lease^ 
if  there  was  one,  to  any  nominal  keeper, 
may  itself  have  been  merely  colorable. 


87  State  V.  Mack  (1889)  41  La.  Ann.  1079, 
6  So.  808.  It  is  stated,  however,  ''that 
the  ordinance  under  consideration  does  not 
deprive  defendant  of  her  property;  it  sim- 
ply prevents  its  use  by  her  for  purposes 
inconsistent  with  public  order  and  morals.'' 

The  ordinance  in  question  provided  that 
"wherever  a  house  of  prostitution  or  of 
assignation  may  become  dangerous  to  pub- 
lic morals,  .  .  .  the  mayor  may  on 
such  facts  coming  to  his  knowledge  order 
the  occupants  of  such  house  ...  to  re* 
move  therefrom  within  a  delay  of  five 
days,  by  service  of  notice  on  such  occupants 
in  person  or  by  posting  the  notice  on  the 
door  of  such  house;  .  .  .  and  upon  such 
occupants  failing  so  to  do,  each  shall  be 
fined  in  the  sum  of  $25,  and  in  case  of 
failure  or  refusal  to  pay  said  fine,  each  occu- 
pant shall  be  imprisoned  for  a  time  not 
exceeding   thirty   days." 

88  State  V.  Mack    (La.)    supra. 

88  Dill.    Mun.    Corp.    5th    ed.    §    237. 

*8  It  ifi  stated,  however,  in  Childress  v. 
Nashville  (1855)  3  Sneed  (Tenn.)  347,  that 
without  the  aid  of  express  power  by  legis- 
lative grant  the  validity  of  such  an  ordi- 
nance might  be  maintained.  "A  bawdy- 
house  is  a  common  nuisance,  because  it 
not  only  tends  to  corrupt  the  public 
morals  by  an  open  profession  of  prostitu- 
L.K.A.1917B. 


tion,  but  it  likewise  endangers  the  public 
peace  and  good  order  by  drawing  together 
profligate  and  disorderly  persons.  It  i» 
therefore  an  indictable  o£fense  at  common 
law  to  keep  such  a  house.  And  not  only 
may  the  keeper  of  the  house  be  indicted  for 
the  nuisance,  but  the  owner  of  the  property^ 
letting  it  with  knowledge  that  it  is  to  be 
used  for  the  purposes  of  prostitution. 
.  .  .  In  this  view,  the  general  power  of 
a  corporation  to  adopt  such  police  regula- 
tions as  are  not  incompatible  with  the 
Constitution  and  general  laws  of  the  state 
would  suffice  to  give  validity  to  the  ordi- 
nance in  question." 

41  McAlister  v.  Clark  (1865)  33  Conn.  91, 
holding  valid  an  ordinance  declaring  housea 
of  ill  fame  or  assignation  houses,  houses  re* 
puted  to  be  houses  of  ill  fame  or  assignation 
houses,  to  be  common  nuisances,  and  sub- 
jecting the  persons  owning  them  and  hav- 
ing knowledge  of  their  keeping,  occupation,, 
use,  and  reputation  to  a  fine  of  $50,  on 
the  ground  of  their  being  deemed  guilty 
of  causing,  committing,  or  maintaining  a 
nuisance.  The  fine  of  $50  was  held  not 
excessive.' 

Generally,  as  to  the  power  of  municipal- 
ity over  nuisance,  see  Indexes  to  L.R.A. 
Xotes,  under  the  title,  "Municipal  Corpora- 
tions," subtitle,  "As  to  nuisances." 
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But  statutory  authority  to  "abate  or 
prevent  nuisances/'  or  to  pass  "such  or- 
dinances, by-laws,  rules,  and  regulations 
for  the  better  government  of  the  city"  as 
are  deemed  necessary,  has  been  held  not 
to  empower  a  municipality  to  enact  a 
law  declaring  that  not  only  suffering  or 
allowing  prostitution,  but  permitting 
single  acts  of  illicit  sexual  intercourse  in 
a  house  or  room,  should  constitute  the 
owner  or  occupant  of  the  room  or 
house  the  keeper  of  a  house  of 
ill  fame.**  Nor  is  the  municipality 
empowered  under  the  general  power 
above  stated  to  enact  a  rule  of  evidence 
providing  what  shall  be  sufficient  to  es- 
tablish the  character  of  the  house;  this 
is  held  to  be  true  whether  the  rule  is 
repugnant  to  or  in  consonance  with  the 
established  rule  of  evidence.**  Nor  can 
the  municipality  impose  a  fine  upon  the 
owner  or  occupant  who,  after  it  is  "so 
adjudged"  (under  the  preceding  provi- 
sions of  the  ordinance  inflicting  a  pen- 
alty and  the  other  provisions  changing 
the  rules  of  evidence)  that  his  home, 
building,  or  room  is  a  house  of  ill  fame 
or  a  bawdyhouBe,  shall  continue  for  two 
days  longer  to  allow  "disorderly  per- 
sons, or  persons  of  notorious  bad  charac- 
ter," to  frequent  such  house  or  room.** 
Speaking  more  particularly  of  the  owner 
of  such  a  building,  the  court  states  that 


"the  power  to  prevent  nuisances  does 
not,  directly  or  by  implication,  carry 
with  it  the  authority  to  hold  the  owner 
of  a  building,  who  may  never  himself 
visit  it,  responsible  for  the  nuisance  of 
keeping  a  house  of  prostitution,  bawdy- 
house,  or  house  of  ill  fame,  committed  by 
his  tenant  without  his  knowledge  or  con- 
sent, and  subject  him  to  a  fine,  to  say 
nothing  of  the  disjunctive  liability  to 
be  deemed  the  keeper  of  a  house  of  ill 
fame,  and  to  have  the  inference  drawn 
against  him  on  account  of  the  bad  char- 
acter rather  than  the  conduct  of  those 
who  occupy  his  houses  as  lessees  or  fre- 
quent them."** 

It  has  been  held  that  statutory  author- 
ity "to  define  and  prevent  disorderly 
conduct;  to  prevent  all  disorderly  as- 
semblages, .  .  .  and  to  punish  .  .  . 
disorderly  persons  as  defined  by  law," 
empowers  the  municipality  to  define  dis- 
orderly conduct  as  including  the  keep- 
ing of  a  house  of  ill  fame,  prostitution, 
or  assignation,  or  contributing  to  the 
support  thereof  or  voluntarily  residing 
therein.** 

Under  authority  to  prohibit  and  sup- 
press bawdyhouses,  the  municipality 
may  impose  a  fine  upon  the  keeper  of 
such  £.  house,  or  upon  an  owner  who 
permits  such  a  house  to  be  kept  in  a 
building  owned  by  him.**     This  is  es- 


«»  State  V.  Webber  (1890)  107  N.  C.  962, 
22  Am.  St.  Rep.  920,  12  S.  £.  598.  The 
ordinance  provided  '*thai  the  occupant  or 
owner  of  any  boute  or  room  or  part  of 
the  same  within  the  city  of  Aflhevilie,  who 
shall  suffer  or  allow  prostitution  therein, 
or  maleg  and  females  to  cohabit  therein 
without  then  and  there  being  lawfully  mar- 
ried, shall  be  deemed  the  keeper  of  a  house 
of  ill  fame  and  be  fined  on  oonviction  the 
sum  of  $50.*'  The  court  argnes  that,  in 
order  to  prove  the  charge  of  keeping  a 
bawdyhouse  or  house  of  ill  fame,  it  must  be 
shown  that  it  was  a  common  resort  of  peo- 
ple of  both  sexes  for  the  purpose  of  prosti- 
tution, and  that  it  was  not  sufficient  to 
prove  acts  of  illicit  intercourse  on  the  part 
of  the  occupants  without  showing  also  that 
it  was  kept  for  the  convenience  of  people 
vrho  visited  it  to  indulge  in  lewdness.  It 
is  then  stated  that  to  lay  the  foundation 
for  suppressing  such  houses,  the  ordinance 
in  question  first  declares  that  to  be  a 
bawdyhouse  which  the  law  declares  is  not 
one. 

*•  State  V.  Webber  (N.  C.)  supra.  It  is 
stated  that  competent  testimony  would  be 
admissible  on  the  trial  of  a  properly  con- 
stituted case  under  the  general  law  of  evi- 
dence, not  by  reason  of  the  passage  of  a 
by-law  without  authority.  The  ordinance 
in  question  provided  that  ''circumstances 
from  which  it  may  reasonably  be  inferred 
that  any  house  is  inhabited  or  frequented 
t,.R.A.1917B. 


by  disorderly  persons,  or  persons  of  notori- 
ous bad  character,  shall  be  sufficient  to 
establish  that  such  house  is  a  disorderly  or 
house  of  ill  fame."  It  is  stated  that  the 
fact  that  a  house  is  '^either  inhabited  or 
frequented  by  disorderly  persons,  or  per- 
sons of  notoriously  bad  character,"  is  not, 
without  further  testimony  tending  to  show 
actual  disorder  or  prostitution,  sufficient  to 
go  to  the  jury  to  establish  a  charge  of  key- 
ing either  a  disorderly  house  or  a  bawdy- 
house. 

M  State  V.  Webber  (N.  C.)  supra. 

46  People  V.  Miller  (1885)  38  Hun  (N. 
Y.)  82.  It  was  urged  in  this  case  that,  as 
the  act  imputed  to  the  accused  was  a 
crime  by  the  general  law  of  the  state,  the 
provisions  of  the  chapter  quoted  did  not  con- 
fer uix>n  the  common  council  the  power  of 
declaring  that  the  keeping  of  a  house  of 
ill  fame  was  disorderly  conduct.  The  court, 
however,  held  that  the  council  had  such 
power,  and  with  reference  to  the  fact  that 
keeping  such  a  house  was  an  offense  un- 
der the  state  law,  states  that  ''if  this 
respondent  kept  a  bawdyhouse  as  charged, 
she  was  liable  to  arrest  and  to  be  dealt 
with  as  a  disorderly  person,  or  she  could 
have  been  indicted  and  punished  as  a 
criminal  for  keeping  a  house  of  that  char- 
acter. The  offenses  are  separate  and  dis- 
tinct and  are  made  so  by  the  statute/' 

46  Childress  v.  Nashville  (1855)  3  Sneed 
(Tenn.)   347. 
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pecially  true  where,  in  addition  to  the 
statutory  authority  '^to  prohibit  and  sup- 
press .  .  .  disorderly  houses  and 
bawdyhouses/'  there  is  authority  to  im- 
pose fines,  forfeitures,  and  penalties  and 
terms  of  imprisonment  for  the  violation 
of  ordinances  and  by-laws.^''  The  au- 
thority of  the  municipality  under  such 
charter  authority  is  so  dear  that  it  has 
been  stated  that  ''no  question  can  be 
raised,  therefore,  as  to  the  validity  of 
the  ordinance,  the  power  being  given 
in  express  terms  by  the  statute.  And 
the  grant  of  the  power  to  'prohibit  and 
suppress  all  disorderly  houses  and 
bawdyhouses'  carries  with  it,  by  neces- 
sary implication,  the  right  and  the  pow- 
er to  adopt  all  such  lawful  means  or 
methods  as  may  be  found  necessary  to 
effect  the  end  in  view.  The  method 
adopted  in  the  case  before  us,  by  for- 
bidding the  owners  of  houses  within  the 
corporation,  under  a  penalty,  to  let  a 
house  to  be  used  or  kept  for  the  pur- 
poses of  prostitution,  was  unquestion- 
ably a  proper  exercise  of  the  power 
granted.''  *® 


An  ordinance  prohibiting  persons 
from  entering  a  disorderly  house  haa 
been  held  authorized  under  statutory  au- 
thority to  ''suppress  and  restrain  disor- 
derly houses."*' 

A  municipality  has  power  to  punish 
by  fine  or  imprisonment  any  person  re- 
sorting to  or  frequenting  or  found  in  a 
disorderly  house  or  place  or  house  of  ill 
fame,  or  place  resorted  to  for  the  pur- 
pose of  prostitution,  assignation,  fornica- 
tion, under  a  charter  provision  author- 
izing the  municipality  "to  suppress  dis- 
orderly houses  and  houses  of  ill  fame^ 
and  to  provide  for  the  arrest  and  punish- 
ment of  the  keepers  thereof,''  and  pow- 
er to  "prevent  and  restrain  obscenity, 
lewdness,  or  indecency  within  said  city, 
whether  committed  in  a  public  or  a 
private  place  therein,  and  to  provide  for 
the  arrest  and  punishment  of  all  persons 
who  shall  be  guilty  of  the  same."  ^ 
Such  an  ordinance  making  it  an  offense 
to  be  found  in  a  disorderly  house  will 
not  be  construed  to  include  a  person 
lawfully  there.** 

An  ordinance  making  it  an  offense  to 


The  court  in  Wong  v.  Astoria  (1886)  13 
Or.  538,  11  Pac.  295,  pertinently  states 
that  "the  power  to  suppress  and  prohibit 
practices  that  are  demoralizing  and  perni- 
cious would  be  of  little  avail  if  it  could  not 
be  vindicated.  The  offense  directly  affects 
the  welfare  of  the  city,  and  how  could  the 
latter  suppress  and  prohibit  it  unless  it 
had  the  right  to  adopt  a  by-law  against 
it  and  affix  a  penalty  for  its  violation  T " 

The  contrary  holding  in  Chariton  v.  Bar- 
ber (1880)  54  Iowa,  360,  37  Am.  Rep. 
209,  6  N.  W.  628,  that  any  provision  such  as 
that  cited  in  the  text  above  does  not 
authorize  the  enactment  of  an  ordinance 
providing  that  anyone  who  shall  within 
the  city  "keep  any  bawdyhouse  or  house 
of  ill  fame  or  house  of  assignation,  or 
shall  lease  or  let  any  house  for  such  pur- 
pose, or  permit  any  house  under  his  con- 
trol to  be  so  used,  .  .  .  'shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined'*'  in  a  sum  named 
and  costs  of  prosecution,  and  stand  com- 
mitted, is  unsupported  by  reason  or  au- 
thority. The  court  relies  upon  an  earlier 
decision  in  the  jurisdiction  holding  that  the 
authority  conferred  upon  a  city  to  sup- 
press gambling  did  not  authorise  the  pun- 
ishment of  keeping  devices  for  gambling. 
Grave  doubt  is  expressed,  however,  as  to 
the  validity  of  the  earlier  decision,  but  it 
is  stated  that  it  had  been  accepted  without 
question  or  challenge  for  more  than  nine- 
teen years  and  ought  not  to  be  disturbed. 
The  theory  of  this  case  is  that  authority 
to  suppress  must  be  exercised  in  such 
a  way  that  the  suppression  will  be  the 
direct,  not  the  incidental,  result  of  the 
application  of  the  ordinance. 

«Owensboro  v.  Simms  (1896)  99  Ky.  49, 
L.R.A.1917B. 


34  S.  W.  1085.  The  ordinance  involved  pro- 
vided "that  any  person  or  persons  who 
shall  in  the  city  of  Owensboro  establish  or 
carry  on,  or  permit  to  be  carried  on,  upon 
his  or  her  property,  any  house  of  ill  fame, 
shall  upon  conviction  for  each  offense  be 
fined  not  less  than  $25  nor  more  than  $100; 
that  each  twenty-foiu*  hours  same  is  carried 
on  or  permitted  to  be  carried  on  shall  con- 
stitute a  separate  offenae  vndflr  this  sec- 
tion."  That  the  municipality  had  power 
under  the  statutory  provision  quoted  in 
the  text   is   assumed  rather  than  decided. 

4*  Childress   v.   Nashville    (Tean.)    supra. 

♦•State  V.  Botkin  (1887)  71  Iowa,  87, 
60  Am.  Rep.  780,  32  N.  W.  185.  The 
disorderly  house  involved  in  thia  case  was 
apparently  not  a  bawdyhouse,  but  was  one 
coming  under  the  provisions  of  a  definition 
of  an  ordinance  that  if  the  keeper  of 
any  store,  grocery,  saloon,  etc.,  or  other 
place,  permits  games  of  cards  or  other  games 
of  chance  to  be  played  therein,  he  shall  be 
deemed  the  keeper  of  a  disorderly  house, 
and  shall  be  subject  to  fine. 

M  State  ex  rel.  Salter  v.  McDonakl  (1913) 
121  Minn.  207,  141  N.  W.  110;  State  ex 
rel.  Kent  McDonald  (1913)  121  Minn.  525. 
141  N.  W.  112. 

M  State  V.  Botkin  (Iowa)  supra,  holding 
that  a  city  ordinance  providing  that  "any 
person  who  shall  be  found  in  or  frequent- 
ing a  disorderly  house  shall  be  subject  to 
a  fine"  is  not  void  because  it  does  not 
use  the  word  "unlawfully." 

State  ex  rel.  Salter  v.  McDonald  (Minn.) 
supra.  Jt  was  urged  that  an  ordinance 
making  it  an  offense  to  be  found  in  a 
disorderly  and  ill-governed  house  was  un- 
reasonable and  void.  In  answer  to  this  the 
court,  after  defining  the  term   "disorderly 
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resort  to  a  house  of  ill  fame  for  lewd- 
ness is  invalid  under  charter  authority 
to  restrain  and  punish  prostitutes,  or 
under  an  act  amendatory  thereof  giving 
it  power  to  suppress  or  restrain  bawdy 
or  other  disorderly  houses  and  punish 
the  keepers  thereof." 

A  municipality  has  no  power  to  order 
the  destruction  of  a  house  used  as  a 
house  of  ill  fame,  under  a  charter  con- 
ferring upon  the  common  council  of  the 
city  "full  power  and  authority  to  make 
all  such  by-laws  and  ordinances  as  may 
by  the  said  common  council  be  deemed 
expedient  for  efitectually  preventing  and 
suppressing  all  disorderly  houses  and 
houses  of  ill  fame  within  the  limits  of 
said  city,"  especially  where,  by  the  com- 
mon and  statute  law  of  the  state,  fine 
and  imprisonment  are  considered  ade- 
quate for  the  suppression  of  such 
houses."  The  fact  that  such  a  house  is 
a  nuisance  which  the  municipality  is 
undoubtedly  authorized  to  abate  does 
not  authorize  the  destruction  of  the 
house,  since  it  is  a  nuisance  in  conse- 
quence of  it  being  the  resort  of  persons 
of  ill  fame,  and  that  which  constitutes 
or  causes  the  nuisance  may  be  removed."  | 

Authority  "to   exclude"   bawdyhouses  | 
from  certain  limits   and   "to   close  the  i 


same"  empowers  the  municipality  to  en- 
act an  ordinance  authorizing  the  mayor 
to  cause  the  removal  of  the  occupants 
of  any  such  house  that  has  become  dan- 
gerous to  public  morals.^ 

A  statutory  provision  empowering 
cities  to  make  ordinances  "to  improve 
the  morals  and  order"  of  tlieir  inhabit- 
ants has  been  held  not  to  authorize  the 
enactment  of  an  ordinance  making  it  a 
misdemeanor  to  keep  a  bawdyhouse^ 
house  of  ill  fame,  or  house  of  assigna- 
tion." On  the  contrary  it  is  assumed,  at 
least,  that  power  is  conferred  upon  a 
municipality  to  punish  by  fine  anyone 
who  carries  on,  or  permits  to  be  carried 
on,  upon  his  premises,  a  house  of  ill 
fame,  by  a  statutory  provision  author- 
izing cities  to  provide  for  the  "general 
health,  comfort,  and  convenience"  of 
their  inhabitants,  and  also  for  "the 
morals  and  the  safety  of  the  public."  " 

It  is  settled  in  some  jurisdictions  that 
a  municipality  cannot  punish  an  offense 
made  penal  by  the  criminal  laws  of  the 
state.  Hence  an  ordinance  attempting 
to  make  it  an  offense  to  allow  to  be  oc- 
cupied a  house  or  portion  of  a  house  as 
a  house  of  ill  fame  is  invalid  where 
such  acts  are  criminal  under  the  state 
laws.*''    On  the  contrary  the  theory  pre- 


house,"  states  that  'Ve  apprehend  that  one 
casually  there  on  an  errand  of  mercy  or 
business  need  not  fear  a  prosecution/'  The 
ordinance  was  accordingly  held  not  void  for 
unreasonableness.  This  oa^e  was  followed 
in  State  ex  rel.  Kent  v.  McDonald  (Minau) 
supra. 

MOgden  City  v.  McLaughlin  (1888)  6 
Utah,   387,   16   Pac.    721. 

6»  Welch  V.  Stowell  (1846)  2  Dougl. 
(Mich.)    332. 

M State  V.  Mack  (1889)  41  U.  Ann.  1079, 
6  So.  808.  See  supra,  note  37,  for  ordi- 
nance. 

There  is  stated  to  be  full  charter  author- 
ity for  such  an  ordinance  in  Shreveport  v. 
Ross  (1883)  35  La.  Ann.  1010,  but  such 
authority  is  not  set  out,  except  that  it  is 
stated  generally  that  power  to  suppress 
such  houses  is  conferre<L 

w  Chariton  v.  Barber  (1880)  54  Iowa,  360, 
37  Am.  Rep.  209,  6  N.  W.  628.  See  supra, 
note  46,  lor  substance  of  ordinance  enacted. 

MOwensboro  v.  Simms  (1896)  99  Ky. 
49,  34  S.  W.  1086.  See  supra,  note  47,  for 
text  of  ordinance. 

w  Cotton  V.  Atlanta  (1912)  10  Ga.  App. 
307,    73   S.    W,    683;     Dannie     v.     Atlanta 
(1912)  10  Ga.  App.  471,  73  S.  E.  684,  hold-  i 
ing  that  a  city  ordinance,  in  so  far  as  it  | 
makes  it  punishable  for  any  person  to  allow  i 
a  house  or  a  portion  of  a  house  to  be  occu-  ; 
pied   as   a   house   of   ill    fame,   creates   no 
different  offense  from  that  created  by  the 
state  statute  (Penal  Code  1910,  §  382)  pro- 
viding that,  "if  any  person  shall  maintain 
L.R.A.1917B. 


and  keep  a  lewd  house,  or  place  for  the 
practice  of  fornication  or  adultery,  either 
by  himself  or  others,  he  shall  be  guilty  of 
a  misdemeanor." 

That  the  municipality  may  legislate  in 
regard  to  bawdyhouses  although  the  state 
has  also  legislated  in  that  regard  is 
clearly  recognized  in  State  v.  Charles  (1871) 
16  Minn.  474,  Oil.  426,  but  perhaps  the 
extent  to  which  the  holding  in  that  case 
goes  is  that  the  state  had  not  conferred 
upon  the  municipality  exclusive  jurisdiction 
in  this  regard,  as  was  urged  by  the  de- 
fendant in  a  prosecution  under  the  state 
law.  That  the  state  had  not  conferred  ex- 
clusive jurisdiction  upon  the  municipality 
in  this  particular  instance  is  also  held  in 
State  V.  Oleson  (1880)  26  Minn.  607,  5  N. 
W.    959. 

It  is  the  opinion  of  Berry,  Judge,  in 
State  V.  Oleson  (Minn.)  supra,  that  the 
munici])xility  cannot  make  the  keeping  a 
house  of  ill  fame,  resorted  to  for  the  pur- 
pose of  prostitution,  a  misdemeanor  punish- 
able by  a  fine  and  by  imprisonment  in  a 
city  prison  not  more  than  thirty  days, 
where  such  keeping  is  made  a  felony  by 
state  law  punishable  by  imprisonment  in 
state  prison  from  six  months  to  a  year,  or 
by  a  fine  from  $1  to  $300,  and  where  the 
municipal  charter  prescribes  that  the 
power  to  enact  ordinances  is  subject  to  the 
proviso  "that  they  be  not  repugnant  to 
the  Constitution  and  laws  of  the  United 
States  or  of  this  state."  The  judge  states 
that  the  city  ordinances  for  the  arrest  and 
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vails  in  other  states  that  munieipalities 
may  enact  ordinances  covering  the  same 
subject  as  the  criminal  laws  of  the  state. 
Accordingly,  an  ordinance  prohibiting 
houses  of  ill  fame,  assigfnation,  or  resort 
of  common  prostitutes,  and  imposing  a 
penalty  for  a  violation,  cannot  be  held 
invalid  because  covering  the  same  sub- 
ject as  the  criminal  laws  of  the  state.** 
The  rule  that  a  municipality  will  not  be 
held  to  have  power  to  legislate  in  re- 
gard to  a  matter  covered  by  the  crimi- 
nal laws  of  the  state,  unless  a  clear 
intention  is  apparent  to  delegate  such 
power  to  it,  has  been  held  applicable 
only  where  the  power  del^ated  is  gen- 
eral; where  a  special  authority  over  a 
particular  subject  is  granted,  such  as  the 
power  to  suppress  and  prohibit  bawdy- 
houses,  and  the  corporation  is  invested 
with  authority  to  adopt  ordinances  and 
punish  for  their  violation,  there  is  such 
a  clear  delegation  of  power  as  to  relieve 
the  matter  of  all  doubt.**  So,  where 
the  municipality  is  vested  with  the  more 
extensive  power  to  prohibit,  prevent, 
and  suppress  the  keeping  and  leasing  of 
houses  of  ill  fame  or  assignation,  or  for 
the  resort  of  common  prostitutes,  and  to 
restrain,  suppress,  and  punish  keepers 


of  such  houses  and  the  owners  and  les- 
sors of  the  premises,  an  ordinance  pro- 
hibiting bawdyhouses  is  valid,  although 
this  matter  is  covered  by  state  law.** 
Nor  is  such  an  ordinance  repealed  by  a 
subsequent  state  statute  making  the  of- 
fense of  keeping  such  a  house  a  felony 
and  punishable  as  sueh.*^  That  the  mu- 
nicipality may  legislate  in  regard  to  a 
matter  covered  by' state  law  within  cer- 
tain limitations  is  expressly  recognized 
in  some  Constitutions.  For  example,  a 
limitation  is  provided  in  the  Kentucky 
Constitution  that  ^'no  municipal  ordi- 
nance shall  fix  a  penalty  for  a  violation 
thereof  at  less  than  that  imposed  by 
statute  for  the  same  offense."  Such  a 
constitutional  provision  is  held  to  be  a 
restriction  upon  municipal  legislation  in 
respect  to  offenses  to  which  a  statutory 
penalty  has  been  affixed.  Consequently, 
although  the  keeping  of  a  bawdyhouse 
or  house  of  ill  fame  is  a  common-law 
offense,  if  no  statutory  penalty  has  been 
provided,  the  municipal  council  is  not 
limited  by  the  constitutional  provision 
in  question.** 

Other  cases  which  sustain  ordinances 
relating  to  bawdyhouses  where  the  state 
laws  also  deal  with  this  subject  do  so 


punishment  of  keepers  of  houses  of  ill 
fame  must  therefore  be  directed  to  some- 
thing else  than  the  simple  keeping  of  snch 
houses,  resorted  to  for  the  purpose  of 
prostitution,  as,  for  instance,  to  something 
relating  to  the  manner  of  keeping  them,  or 
perhaps  to  the  place  in  which  they  are 
kept. 

The  power  of  a  municipality  to  punish 
what  is  also  an  offense  under  state  law  is 
discussed  in  the  note  to  Seattle  v.  Mac- 
donald,  17  L.R.A.(N5.)   49. 

And  see  note  to  Thrower  v.  Atlanta,  1 
L.R.A.(N.S.)  382,  as  to  right  of  a  munici- 
pality to  enact  ordinances  on  a  subject  cov- 
ered by  state  law. 

»8Wong  V.  Astoria  (1886)  13  Or.  538, 
11  Pac.  295.  And  see  note  in  17  L.R.A. 
(N.S.)  49,  for  general  discussion  of  this 
question. 

wWong  V.  Astoria    (Or.)    supra. 

Cornell,  Judge,  expressed  the  opinion  in 
State  V.  Oleson  (Minn.)  supra,  that  a 
municipality  is  empowered  to  enact  an 
ordinance  making  the  keeping  of  a  house  of 
ill  fame,  resorted  to  for  the  purpose  of 
prostitution,  a  misdemeanor  punishable  by 
a  fine  of  from  $5  to  $100  and  by  imprison- 
ment in  the  city  prison  not  more  than 
thirty  days,  although  the  keeping  of  a  house 
of  ill  fame  for  the  purpose  of  prostitution 
is  a  felony  by  a  state  law  and  punishable  as 
such,  where  the  municipality  is  expressly 
given  the  power  in  its  charter  "to  suppress 
houses  of  ill  fame"  within  the  city,  and 
"to  provide  for  the  arrest  and  punishment 
of  the  keepers  thereof"  by  "a  fine  not  ex- 
I,.R.A.1917B. 


ceeding  $100  and  imprisonment  in  the  city 
prison  or  county  jail  not  exceeding  thirty 
days,  or  both."  It  is  stated  that  a 
grant  of  authority  thus  specifically  enumer- 
ated does  not  violate  the  proviso  of  the 
charter  that  the  municipal  ordinances  shall 
not  be  repugnant  to  the  state  Constitution 
or  laws.  In  this  opinion,  as  to  the  power 
of  the  municipality  to  enact  the  statute, 
GilfiUan,  Ch.  J.,  concurs  with  Cornell,  J. 

«o  People  V.  Hanrahan  (1889)  75  Mich. 
611,  4  L.R.A.  751,  42  N.  W.  1124.  A  con- 
stitutional provision  authorizing  the  legis- 
lature to  confer  upon  incorporated  cities 
and  villages  such  powers  of  a  local,  legis- 
lative, and  administrative  character  as  they 
may  deem  proper  was  held  to  authorize  the 
legislature  to  confer  upon  the  common  coun- 
cil of  a  municipality  this  power. 

91  People   V.   Hanrahan    (Mich.)    supra. 

W  Owensboro  v.  Simms  (1896)  99  Ky.  49. 
34  S.  W.  1085.  The  section  of  the  Constitu- 
tion containing  the  provision  quoted  above 
in  the  text  contained  the  further  provision 
that  ^'a  conviction  or  acquittal  under  either 
shall  constitute  a  bar  to  another  prosecu- 
tion for  the  same  offense."  A  question  was 
suggested  in  the  case  whether,  in  the  ab- 
sence of  a  statutory  penalty,  a  conviction  or 
acquittal  of  anyone  charged  with  a  viola- 
tion of  the  ordinance  would  be  a  bar  to  a 
subsequent  indictment  and  prosecution  for 
the  same  ofi'ense  at  common  law;  but  the 
court  states  that  this  question  is  not  be- 
fore it  on  the  record,  and  it  is  not  passed 
upon. 
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on  the.th^pry  that  the  ojGEenae  ^jeated  by 
the  ord^QAn<*e  ia  not  the  ^ame  aa  that 
defined  by  statute.** 

Under  the  last-mentioned  view  the 
trial  and  conviction  under  either  the 
state  law  ox  the  ordinance  are  no  "bar  to 
a  prosecution  under  the  other.^  On  the 
contrary  it  has  been  held  tlxat^  where  a 
properly  constituted  courts  acting*  under 
the  aut^iority  of  an  prdinance  of  a  mu- 
nicipal corporation,  punishes  a  person 
for  violation  of  the  ordinance,  he  can- 
not be  again  punished  for  the  same  of- 
fense jander  the  general  laws  of  the 
state.®*        . 

The  extent  to  wWch  a  jnunicipality 
may  recognize  bawdyhouses  where  the 
state  law  prohibits  them  is  not  ijiniforni- 
ly  answered  by  the  courts, .  Asxy  pow^r 
to  recognize  what  is.  prohibited  by  .state 
law  mugt  be  found  in  some  charter  au- 
thority which  in  effeqt  repeals^ ,  or  at 


least  suspends,  fbe  oneration.of,  tl^e  gen- 
eral 9tate  law.  '  It  Aas  been, held  that 
the  mmpcipality  may  license  bawdy- 
housea  under  charter  power  ''to  suppress 
bawdyhouses  or  license  the  same.''^ 
But  this  power  is  denied  under  similar 
charter  powers  where  there  is  a  consti- 
tutional provision  that  "no  power  of 
suspending  laws  .  .  .  shall  be  exer- 
cised except  by  the  legislature."  *'' 

It  has  been  held  that  a  city  may  li- 
cense bawdyhpuses  under  ^n  act  ^empow- 
ering a  city,  by  ordiiiance  not  incouisiat- 
ent  with  any  law  pf  the  state,  to  "regu- 
late, or  suppress"  bawdyhousea,  notwith- 
standing Eiuch  houses  are  totally  pro- 
hibited and  declared  nuisanceis  ^y  the 
general. law  of  the  state,?*  On  the  con- 
trary, powerto  restrain,  ^^gulat^,  and 
inspect  such  establishments  .  has  been 
..held  not  to  include  power  to  license 
liheix^,*^    Thj^  diversity  in  IwWiw  19  due 


69  B'or  an  )««flaiff^l4  <yf  tftis  tilmattdti^  0«e 
People  V.  Hiiter  4]!885):  38'  Hon  (Nv  %.)  -B2, 
j9U[ia*a^  ,|iota  (4&.  t^od  menolif  it*  17  ii.B4A. 
<X,S,)  49,  upeA..th^.  general,  que^iqfi  of 
the  power  ,pf  m^icipaUty  to  RUftiah  wl^^t 
is  also  an.  offense  under  istate  law,  |>art^pu- 
larly  at  p,  64,  where  the  theory  of  two 
distinct  offenses  id  discudsed. 

•4  People  y.  Millfet  (W.  Y.)  supra; 

'rk&  eomrt  in  Siate  v*  Ctharles  (1S71>  "M 
MiiHL-474»'GiiL.426,.expi»nly  nfrauiB  iraai 

Tlu^b  A  ooiwict^^^D  ui|4fr:,piie  is  .iiej^  a 
bar  to  a  pros^^udpa  under  iHf  ptl^er^  ia  the 
theory  of  Cornell,  Judge,  hi  State  v.  Oleaon 
(l$30y  m  Mum.  507,  6  N.  W.  «&»,  whel%  it 
29  stated  that  the  eonvioticmi  and. punish- 
anent  q£  one  inblathig  tli*  aunioipal  %frdi- 
nance'  were  ^fot  «li  offense  ^ai^iaM  the.  eity 
which.  U  W4».  legaiilif  autbtofIzM:  iMy  .pun- 
ish,'' and  that  «»  iadiettncni  for>an:offenfie 
com  initted  Against  theiitAaie  bj.  yielatftotL.  of 
its  laws  is  for  a  distinct  offense  .fmxm  that 
for  which.ihe iMendaht. wits. pfevdonslir  con- 
victed and  punished,  and  h«  is  Itahle  t(rp#a- 
isfaftnent:  fo»tK>t]i.  'On  the  eootrarjr,  in  ibis 
^ease,  .Bieryy>  J*dgay  was  ol  tfie  OpiniML  that 
jf  the  jaunietpal  ordinaAea.waA  nialid^a  eoU- 
victi4MA  under  itwur^i.  ahar  to. a  pioowcutcafti 
under  the  state  «tatiiterb«t:Berir|r>.:Jnd|^, 
held  the  (ondinanoa  invalid  and  •therefore  a 
prosecution  aad  fl^avietion  under  it  no  Usr 
to  a  prosaontion  Under  the  state  'StaJbute. 
In  this  <^ini«n  of  Bevry,  J.>  that  a  eottvis- 
tion  imdisri  tlia .  city  drdinance .  iS'  a .  har  to 
the  indijctinMiti  if-  the.  eonyniioB  under  the 
city  ordinance  was  a  valid  CDxiVftction,  Qil- 
filLan,  Ch.  J.}  eQli(ew8;  huk  a»)t4»  the  valid- 
ity ol  the  ovdiaam^e  he.  divert  fjrom  Bercy, 
J.,  h/oiding  the  drdlaanoe  vatid:,.  and.  ibeve- 
fore  a  ei^nvietioa  under  it  a  bar  to  a  con- 
viction .under  tha  state  vtatute. 

As  to  whathet  a  coiavictieii;  under  a  mu< 


nicipal  ocdinajMe  is  a  bar  to  a  proaecuiion    houaes, 


'fli'8ta«e  V.  TlMtat<^  flMI)  ST  Mo.  800. 
Koitber  .tlie  oniiitanoa  nor  the  «ta4;ute  is 
sot  out  tin-  the  .repocit,  so  it-iB  impossifaie 
tp  del^lfipinei  the  esa^t  for-w  of  tho  aame. 
,  SeejOj^nions  oi  |;he  judges  4n  Qiata  v,  Ole- 
6on  (Mum.) '  supra,  note  64. 

^  Davis  V,  State  (1877)  2  tex.  App.  425. 
It  U  firrther  held  in  this  case  that  the  re- 
peal of  the  ordinance  providing  for  the 
Kceonsfiig'of  such  houses  after  the  defendant 
had  taken  out  a  ttoeaso  didnbi-  affect  the 
vakiditgrof  tiie  Jd^eoae, 'uniess  the  incense 
waa  rf^v^ked,  lind  reqMtyiaaat  ^M»:  alter  de- 
,  44cting  the  anaoqnt  fine  on  the  ^ime  e^pire^, 
as  the  municipality  had  a  right  to  do  under 
oinother  ordinailee;    * 

.47  Burton  v.  Dupree  (]}898)'  1»  lax*!  OiV. 
Ap^  97.6;  46:  8..  W.  .372;  Oire  tsourt  points 
out  that. the  Oonstitution  under  'whichc  the 
{>ayiB'Case  'arose  pn^idedi  tliai'  ''fao  power 
of  ansfwadiqg  the  lawB  of  tha*  state  lahail  be 
oiQKdBMl'iexeeptlby  tbo  *l8^alatUPO  car  its 
authorityv^V-  The  omisUon  of  tbe'  iwovda,  ''Or 
ita  aabboHty^^  restrioted  the  power  !to  sns- 
pttnd. laTvit.bo  the  logisHtu^e,' and  expre8ri^y 
prohibited  the  exercise  of  such  power  by 
anf  wtflieE  1>ody,  and 'the  kgislature  now 
cannot  .delegate  to  a  municipal  corporation 
or  to  ai»yono 'else. authority  to  euapaiLd  the 
'statute  law  xif  theiatatel  The  fiesnsisg  -or- 
clmacQce  in  thiscaae  was  pxaetScally  a  aegro- 
gatkm  ordiniiBce>> '  a^  the  licensee  vere 
granted  only  within  the   liaiited   dastriots. 

testate  V.  Ciarke  (187a)  S4  Mo.  17,  14 
Am.  Rep.  471;  State  v.  Do  Bar  (1674)  58 
Mo.. 805.  Accordingly,  a  lieenae  is  a  defense 
to  a  pvoseoution  under  the  state  law. 

o»£23c  parte  Garza  (1890)  28  Toz.  App. 
881,  19  Aim.  St.  Rep.  845,  U  &  W.  770. 
Tlte>  pijoviaion  in  the*  aet  of  incorporation 
TttHed.'iipon  as  eonf erring  tlie  authority  to 
license  such  houses  'gave  to  the  municipality 
power  **to  aupprese  atad  restrain  disorderly 


under  a  state  .statute,:  and  vice  Yorsa,  see 
note  to  Seattle  .v.. MacDonald,  17  l^&A. 
(N.S.)  49,  at  page  69. 
L.RJ^.1917B.  69 


hawdyhouses,    houses     of 


prostitution  or  assignation,''  and  also  power 
"to  enact  ail  neeMsary  ordinances  to  re-j 
strain     and     punidi   .«    .    •    proatitntes/'^ 
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bo   the  circumstances  under  which  the 
Charters  were  given  and  the  context  of 
the   particular   provisions   relied   upon. 
In  the  case  in  which  there  was  held  to 
be  power  to  license  such  houses,"'*  the 
charter  provision  in  question  had  been 
I  enacted   subsequently   to   other   charter 
provisions  in  which  the  city  was  given 
simply  power  to  "suppress''  these  houses. 
(The  change  by  the  insertion  of  the  pow- 
er to  "regulate"  is  stated  to  be  a  spe- 
cific grant  of  power,   especially  where 
I  with  reference  to  other  matters  the  mu- 
nicipality is  given  power  simply  to  "sup- 
press."    The  court  states:     "It  is  clear 
that  the  legislature  understood  the  dif- 
ference between  regulation  and  suppres- 
'sion,  and  whilst  they  only  conceded  to 
'the   city   the   power   to   suppress   prize 
fighting,  gambling  houses,  etc.,  they  al- 
lowed  the   city   to   either   suppress   or 
'regulate  bawdyhouses."     In  the  case''^ 
denying  the  power  to  license,  it  is  stated 
that  it  is  shown  very  clearly  that  it  was 
not  the  legislative  intent  to  confer  this 
power  by  the  fact  that  the  power  to 
license   other   occupations  is   expressly 
'conferred  upon  the  city. 

A  municipality  is  held  not  entitled  to 
segregate  such  houses  under  charter  au- 
thority "to  prohibit  and  punish  keepers 
and  inmates  of  bawdyhouses,  .  .  . 
to  prevent  and  suppress  assignation 
houses  and  houses  of  ill  fame,  and  to 
regulate,    colonize,    and    segregate    the 


same,'*  where  bawdyhouses  are  prohibit- 
ed by  state  law,'  and  where  the  charter 
also  contains  a  provision  that  "no  ordi- 
nance   shall     be     enacted     inconsistent 
.     .     .    with   the   laws   "of   the   state," 
and  there  is  a  constitutional  provision 
that    "no    power    of    suspending    laws 
.     .     .     shall  be  exercised'  except  by  the 
legislature." ''•     After  holding  the  ordi- 
nance in  question  in  conflict  with   the 
state  statutes  relating  to  the  subject,^ 
the  court  states  that  it  must  be  deter- 
mined which  is  to  be  maintained.     The 
constitutional  provision  that  no  power 
of   suspending  laws   shall  be  exercised 
except  by  the  legislature  is  discussed, 
and  it  is  stated  that  the  present  Consti- 
tution omits  at  the  end  of  this  section 
the  words,  "or  by  its  authority,"  which 
were  in  that  section  in  former  Constitu- 
tions. The  court  adds:    ^IJnder  the  foj 
mer  Constitutions  it  might  have   been^ 
and  probably  shoirid  have  been,  held  that 
the  provision  in  the  chart«r  authorizing 
the  city  'to  regulate  and  segregate,'  etc., 
such  houses,  gave  authority  to  such  city 
to  suspend  the  state  law  on  the  same 
subject,  and  that  the  enactment  of  such 
an  ordinance  would  have  that  efiEect," 
but   under   the  present  Constitution  it 
must  be  held  that  the  legislature  cannot 
DOW  delegate  to  a  municipal  corporation 
or  to  anyone  else  authority  to  suspend  a 
statute  law  of  the  state.    That  a  munici- 
pality has  no  power  to  segregate  such 


and  also  power  to  ''prevent  and  punish  the 
keeping  of  houses  of  prostitution  within 
the  city  or  within  such  limits  therein  as 
may  be  defined  by  ordinance,  and  to  adopt 
summary  measures  for  the  removal  or  sup- 
preaaion  or  regulation  and  inspection  of  all 
such  establishments."  It  is  accordingly 
held  in  this  case  that  one  who  has  con- 
ducted a  bawdyhouse  without  obtaining  a 
license  cannot  be  prosecuted  under  the  or- 
dinance. 

So,  in  San  Antonio  v.  Schneider  (1806)  — 
Tex  Civ.  App.  — ,  37  S.  W.  767,  a  city 
was  held  to  have  no  power  to  license  such 
houses  under  charter  authority  ''to  prevent 
and  punish  the  keeping  of  houses  of  prosti- 
tution, .  .  .  and  to  adopt  summary 
measures  for  the  removal  or  suppression,  or 
license,  taxation,  regulation,  and  inspection 
of  all  such  establishments,"  the  court  stat- 
ing: "We  cannot  believe  that  the  legislature 
of  this  state  ever  intended  to  authorize  the 
city  council  to  lidense  and  tax  what  its 
statutes  denounce  as  a  crime  against  society, 
for  to  license,  tax,  or  even  regulate  crime 
is  something  unknown  to  civilization."  One 
who  had  paid  the  license  was  accordingly 
allowed  to  recover  the  same,  except  so  far 
as  recovery  was  barred  by  the  Statute  of 
Limitation. 

70  state  v.  Clarke  (Mo.)   supra,  followed 
in  State  v.  De  Bar   (Ho.)   supra. 
L.R.A.1917B. 


7i  Ex  parte  Garza  and  San  Antonio  v. 
Schneider   (Tex.)    supra. 

W  Brown  Cracker  &  Ckudy  Co.  v.  Dallas 
(1911)  104  Tex.  290,  187  S.  W.  342,  Ann. 
Cas.  1914B,  504,  Property  owners  surround- 
ing the  segregated  districts  were  held  en- 
titled to  an  injunction  restraining  the 
creation  thereof. 

w  Brown  Craoker  &  Candy  Co.  v.  Dallas 
(Tex.)  supra.  The  lower  court  in  this  case 
(Hatcher  v.  Dallas  (1«11)  —  Tex.  Civ.  App. 
>-,  133  S.  W.  914)  was  of  the  opinion  that 
the  ordinance  involved,  segregating  such 
houses,  did  not  attempt  to  give  keepers  of 
such  houaes  lioense  to  carry  on  their  busi- 
ness; therefore  it  was  not  in  ooniiict  with 
the  state  law.  The  supreme  court  states 
that  "an  argument  to  demonstrate  that  the 
ordinance  permits  such  hou^s  to  exist  in 
that  district  would  be  inexcusable;  the 
language  is  too  plain  to  require  explanation 
or  application.'' 

That  an  ordinance  making  it  unlawful 
to  conduct  a  house  of  ptxMtitution  outside 
certain  limits,  and  making  it  unlawful  for 
any  person  to  rent  any  house  outside  tl)e 
prescribed  limits  to  any  lewd  woman,  legal- 
izes by  implication  such  houses  within 
the  prescribed  limits,  is  the  view  of  the 
court  in  McDonald  v.  Denton  (1910)  — 
Tex.  Civ.  App.  — ,  132  8.  W,  823. 
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botiaeB  nnd^r  oharteir  authority  ''to  pro- 
hibit and  punish  keepers  and  inmates  of 
baivdyhouses  and  variety  shows,  and  to 
segregate  and  regulate  the  same,  and  to 
determine  sueh  inmates  and  keepers  to 
be  vagrants  and  provide  the  punishment 
of  such  persons,''  where  the  Constitution 
provides  that  ''no  power  of  suspending 
laws  .  .  .  shall  be  exercised  exc^t 
by  the  legislature/'  has  been  held,  al- 
though, so  far  'as  i^pears  from  the  re- 
port at  least,  there  was  no  charter  pro- 
vision such  as  that  contained  in  the  pre- 
ceding case,  that  "no  ordinance  shall  be 
enacted  inconsistent  with  the  laws  of  the 
state,"  the  court  approving  the  state- 
ment in  a  previous  case  that  the  legis- 
lature never  intended  to  authorize  a  city 
council  to  recognise  what  is  declared  by 
the  state  law  to  be  a  crimeJ* 

The  validity  of  a  segr^ation  ordi*- 
nance  has  arisen  ittdependently  of  the 
question  of  conflict  with  state  law.  The 
supreme  court  of  Louisiana  has  sus- 
tained the  right  of  a  municipality  to 
segregate  houscis  of  prostitution  by  an 
ordinance  which  neither  sanctions  nor 
undertakes  to  punish  the  vice.  The  lim- 
its of  the  segregated  district  are  held  to 
be  a  question  for  the  municipal  council, 
and  not  for  the  court,  at  least  where 
there  is  nothing  in  the  record  to  au^ 
thorize  the  conclusion  that  the  judgment 


of  the  council  on  this  question  was  er- 
roneous. Nor  is  the  power  of  the  mu- 
nicipal council  in  this  regard  exhausted 
by  once  fixing  the  limits  of  such  districts ; 
such  limits  may  be  changed.''^  The  ob- 
jection in  this  case  was  made  by  prop- 
erty owners  who  claimed  to  be  damaged 
by  the  establishment  of  the  segregated 
district.  On  the  theory  that  such  an 
ordinance  is  an  exercise  of  the  police 
power  which  does  not  invade  the  rights 
of  property  owners  in  or  adjacent  to  the 
prescribed  limits  in  violation  of  the  Ped- 
ei-al  Constitution,  although  the  pecuniary 
value  of  their  property  may  be  depreci- 
ated in  consequence  thereof,  this  deci- 
sion of  the  supreme  court  of  Louisiana 
is  affirmed  by  the  Supreme  Court  of  the 
United  States."^® 

An  ordinance  entitled,  "An  Ordinance 
Defining  and  Prescribing  Punishment  for 
Certain  Offenses,"  is  not  open  to  the 
objection  that  it  does  not  comply  with 
that  section  of  the  Code  which  provides 
that  "no  ordinance  shall  contain  more 
than  one  subject,  which  shall  be  clearly 
expressed  in  its  title/'  although  there 
were  a  large  number  of  offenses  de- 
fined and  the  punishment  therefor  pre- 
scribed."" It  is  stated:  "The  subject 
of  the  ordinance  is  offenses  against  the 
city.  The  one  subject  is  composed  of 
many  parts." 


M  McDonald    v.   Denton    (Tex.)    supra. 

WL*Hote  V.  New  Orleans  (1899)  51  La. 
Ann.  93,  44  L.R.A.  90,  24  So.  608. 

The  right  of  owner  or  oeeupant  of  neigh- 
boring property  to  enjoin  the  nMiinteaiuice 
of  a  house  of  prostitution  is  discussed 
in  the  notes  to  Tedescki  v.  Berger,  11 
IxR.A.<N.S.)  1060,  and  Weidner  v.  Fried- 
man, 42  L.BA.(N.S.)   1041. 


7«  (1900)  177  U.  S,  587,  44  U  ed,  899, 
20  Sup.  Ct.  Hep.  788.  The  supreme  court 
of  Louisiana  was  also  of  the  opinion  that 
there  was  no  unconstitutional  invasion  of 
property  rights  by  the  ordinance,  in  ques* 
tion. 
77  SUte  T.  Wells  (1877)  46  Iowa,  662. 

W.  A.  E. 
J.  D.  C. 


MISSOURI  SUPREME  COURT.. 
(In  Banc.) 

LORENZO  B.  K)INT£R,  Appt, 

V. 

MOUNTAIN  RAILWAY  CONSTRUCTION 
COMPANY,  Reapt. 

(_  Mo.  — ,  t89  S.  W.  805.) 

Pleading  —  specific  acts  of  negligence 
—  res  ipsa  loquitur. 

1.  One    pleading    specific    acts    of    negli- 


gence to  render  a  carrier  liable  to  him  for 
personal  injuries  cannot  rely  upon  tlie  doc- 
trine of  presumptive  negligence,  under  the 
rule  res  ipsa  loquitur,  to  make  out  his  case. 
For  other  cases,  see  Evidence^  XIII.  h,  in 
Dig.  1-52  y.  8. 

Erldonco  —  res  ipsa  loquitur  —  injury 
on  flcenic  railway. 

2.  The  doctrine  res  ipsa  loquitur  is  not 
applicable  to  support  a  recovery  by  one  in- 
jured while  riding  on  a  scenic  railway  by 
getting  his  foot  outside  the  car,  who  merely 
shows  that  the  speed  of  the  car  varied  by 


Note.  -•  The  effect  of  pleading  a  particu- 
lar cause  of  action  as  waiver  of  right  to 
rely  on  res  ipsa  loquitur  is  considered  in 
the  notes  to  Walters  v.  Seattle,  R.  &  S.  Co. 
24  L.R.A.(N.S.)  788,  and  Riddle  v.  Riley, 
L.K.A.1916F,  992. 

The  general  subject  of  the  applicability 
of  res  ipsa  loquitur  in  actions  against  car- 
L,.R.A.19nB. 


riers  is  treated  at  length  in  the  notes  to 
Barnowski  v.  Helson,  l,!  L.R.A.  33 ;  Mc- 
Ginn v.  New  Orleans  R.  &  Light  Co.  13 
L.R.A.(N.S.)  601;  Brown  v.  Union  P.  R. 
Co.  29  L.R.A.(N.S.)  808;  and  Lee  Line 
Steamers  v.  Robinson,  L.R.A.1916C,  364. 

Other  specific  aspects  of  the  rule  res  ipsa 
loquitur  are  treated  in  notes  referred  to  in 
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elackentng  and  8]weditig  tto,  and  that  the 
car  shook  f roai  side  to  siae^  which  ia  not 
shown  to  be  unusual  ik>r  cars  so  eznploveid. 
For  other  cases,  see  Evidenoe,  II.  kp  i,  /,  in 
:     Dig.  1-52  N.  8. 


(Bond,    Walker,   and   Blair,  J  J.,   dissent.) 
(November  11,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  St.  Louis  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  pergonal  injuries  allied 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

j     The  facts  are  stated  in  the  opinion. 
I     Mr.   James   J.    6'I>onoboe,    for   appel- 
lant : 

Defendant    was    bound    to    exercise    the 
highest  degree  of  care,  and  the  doctrine  oi 
res  ipsa  loquitur  applies. 
}     Tennessee  State  Fair  Asso.  v.  Hartman, 
134'Tenn.  159,  183  S.  W.  735;  Hartman  v. 
Tennessee  State  Fair  Asso.  134  Tenn.  149, 
183  S.  W.  733 ;  flollis  v.  Kansas  City  Retail 
Merchants'   Asso.   206  Mo.   508,   14  L.K.A. 
<N.S.)    284.   103   S.   W.   32;  Best  Park   & 
Amusement  Co.  v.  Rollins,  192  Ala.  53^,  68 
So.  417;  Chesapeake  Beach  R,  Co.  v.  Brez, 
39   App.  D.  C,   58  J   Lee  Line  Steamers  v. 
Robinson,  L.R.A.1916C,  358,  l34  C  C.  A. 
287,  218  Fed.  563;  Hughes  v,  Atlantic  City 
&  S,  R.  Co.  L:RA.lftl6A,  927,  note;  Seiter 
r.  BischoflT,  63  Mo.  AfJp.  157;  GaUaghei*  v. 
lidison  TUuinating  Co.  r.  72  Mo.  App.  676; 
Sackewitz  v.  American  Biscuit  Mfg.  Oo.  78 
Mo.  App.  144;'Shuler  v.  Omaha,  K.  C.  &  E. 
R.  Co.  87  Mo.  App.  618;  Tateman  v.  Chi- 
cago^ R.  L  &  p.  R.  Co.  96  Mo.  App.  fl4S, 
70    S.    W.    614;    Johnson   v.    Metropolitan 
Street  R.  Co.  104  Mo.  App.  592,  78  S.  W. 
275;   Cleary  v.   St.  Louis  Transit  Co.  108 
Mo.  App.  433,  83  S.  W.   1029;    SehaFff^^ 
Southern  Hlinois  Constr.  Co.  115  Mo.  App. 
167,  92  S.  AV.  126;  Fre«nain  v.  Fotettian,  141 
Mo.  App.  359,  125  8.  W.  524;  McFadden  v. 
Lott,  161  Mo.  App.  652;  Gannon  v.  Laclede 
Gaslight  Co.  145  Mo.  502,  43  LJi.A.  605,  46 
S.  W.  968,  47  S.  W.  907. 

The  Eetition  pleads  general  n^igence, 
and  the  doctrine  of  res  ipsa  loquitur  ap- 
plies. 

Stauffer  y.  Metropolitan  Street  R.  Co. 
243  Mo.  305,  147  S.  W.  1032;  Briscoe  ▼. 
Metropolitan    Street  R.   Co.   222   Mo.   104, 


lao  s,  w.  Ilea?  ptjcb  t. 

street  ».  Co.  2d0  M«.  435,  122  Am.  SI.  Rtp 
588,  119  a  W.  »SS;  HacDonald  t.  MctsiH 
pdiUn  Stnwt  R.  Cou  81»Ko.  4Qft,  lift  &  W. 
781,  16  Amu  Gas.  saOf  Chlaad*  ▼.  &t.  JLstta 
Tmniit  Oo.  213  Hb.  S44,  IiS.43.  W.  d49; 
Mailoiy  r.  St.  Lcnie  it  SnburbM'Rt  Co^  3173 
Mo.  75,  73  8.  W.lfiO;  BMkter«on  v.  Spxieg- 
fieM  Traetion  Oa  178  Mio.  App.  250,.  163 
S.  W.  955;  Nagelr  ▼.  United  fi.  €o.  Wft  Mo. 
App.  2B4,  142  S»  W.  jS^;  Moore  Vv  MJaaMfft 
P.. «.  €o.  164  Mo.  App.  9i,  14f  &  W.  488; 
EvtoB  V.  MisBonri  P.  R.  Ck».  lid  Mo.  App. 
725,  86  6.  W.  «SI7i 

'  J?uHhesinDra^:a'plaiaitiff  who  prawm  the 
happening  of  an  aco^ant,  and  m  dthervise 
entitled >illo  pBCBuaiitioss  Kiaing  •thBre^niin, 
does  not  loee  the  'beMlttof  bodIv  prenaap* 
tiant>  JMoause  he  ha»  atieged  wimM  h»  oon- 
ceives  to  he  the  apaci^  csuae  of  tin  aoei* 
deKt4>     • 

QaUagh^r  v.  S^ifeott  lUmviifiatttg  Ge.  72 
MO.  Appr.  5l^i  Walters^  V.  Saatlte,  JU  &  S. 
B.  Co.  4A  WaBb^OSa  dA.  Li&j^.<NiB.).  78a, 
as  Fan.  419;  i^ottisxilb  &.S.  L  TnaiitwwL  Co. 

Ti.  WorrcA,  44  lAd. 'tA#P*  '^^^  ^^  ^-  ^»  7^> 
Lobb  T.  Bettbtie,  .R.  &  6..fi.  Go.  4»  Wash. 
2dfl,  98  Pac.  420;  iKluaka  Yw  Yeottans,  54 
Wash.  466,  1%%  Abi.>  St.  Hap.  1121«  1)03  Pac. 
aii);  Mc]li:«iJl  T.  Dunham  t  iC.  R.  Co.  ISA 
Ni.  €.266,  41  £.  S.  883)  Dearden  ▼.  San 
PBdro»  L.  A,  A  8.  L.  H.  Co.  aa  Utah,  147. 
93  Pac.  271;  Wood  a.  Roxhoraugh;  Q.  H.  A 
N.  P.  R.  Co..a2  Mpntg.  Co.  L.  ^^.  155; 
North  Chicago  Street  tl.  Co.  v.  Cotton,  140 
ni.  486,  29  N.  E,  899;  Chicago  City  H.  Co. 
V.  Cf^TfAU  2Q6  111/318^  68  K-  E-  1087;  Sul- 
livaa  V.  Biowo,  194  Maas.  600,  80.N.  E«  459; 
Pieitee  v.  Qreat  Falla  A  C.  It.  Oo.  22  Mont 
445,  66  Pac  867,  »  Am.  Neg.  Rep.  109; 
McNamara  v.  Boston  At  M.  R.  Oo.  202  kass, 
491,  89  N.  E.  131;  tefre  Hahte  *  f.  R.  Co. 
V.  Sheeks,  155  Ind.  74,  56  N.  E.  434;  Palmer 
Brick  Co.  v.  Chenall,  119  Ga.  842,  47  S.  E. 

329:  .  ,  I   .  I :/  '..•.I     -    J      .    »  '        ' 

The   doctrine,  o^.^MPmiiption   of    risk,   if 

applicable,  is  of  no  value  to  defendant,  for 
the  reason  that  thr  fAaiatiff^  itk/atJes  are 
the  result  of  defendant's  sundry  acts  of  neg- 
ligence. Tliese  the  'plaint Jrf  did  not  assume. 
Neither  are  unknown  dangers  assumed. 

Jewell  V.  KiMisJta  (J^ty  Bolt  &  ,Nut  Co. 
231  Mo.  176,  140  Am.  St.  Rep.  515,  132  S, 
W.  7031  Gecii^  T.,;et.  LonifPA^.,  E.  M.  Ca. 
225  Mo.  364,  125  S.  W.  1«6 ; 'Crader  Vt -St. 


■1  ■  ■  * « lit* 
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the   indexes   to   L.R^.   Notes,  under  the  f  1ft   L^R  A  (J^^^^^ 


title  "Evidence,"  subdivision,  "Care;  negli 
gence;  res  ipsa  loquitur." 

Generally  as'  to  liability  of  one  main- 
taining place  of  amusement  for  safety  of 
patrons,  see  notes  to  Williams  v.  Mineral 
City  Park  AsSo.  1  ■L.R.A.(N.S.)  427;  Hig- 
gins  v.  Franklin  Coimty  Agrl,  Soc.  3  L.R.A. 
(N.S.)  1132;  Blakeley  v.  White  Star  Line, 
L.R.A.1917B. 


Athletic  Clnb,  32  L.R.A.(N.S.)  n3;  Wod- 
nik  T.  Luna  Park  Amusement  Oo.  4*  L.R.A. 
(X.S.)  1071;  and  «)^ohhson  v.  Htet  Springs 
Land  &  Imprcrv.  Co.  L.R.A.1916P,  690 
These  notes  include  some  <»a8es  inrolving 
the  specific  question  as  ta  liability  for  per- 
sonal injuries  reeeiv^ed  on  aeettio  railway. 
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I..aui9  &  S.  F.  R.  Co.  181  Mq.  App.  526,  164 
S.  W.  678. 

li  4  jur  or  sudden  jeck  of  the  train  was 
an  ordinary  occurrence,,  it  constituted  a 
aufficient  baaia  of  inlerenoe  of  defective  oon- 
atruetioQ  of  Uie  car,  and  such  imperfections 
implied  negligence  on  the  part  of.  defendant 
in  providing  cars  and  tracks  of  such  a  char- 
acter as  to  inflict  injury  upon. passengers,  in 
their  normal  operation. 

Van  Horn  v.  St.  Louis  Transit  Cow  198 
Mo.  481,  95  S,  W.  326  J  Parka  v.  St.  Louis 
&  Suburban  E.  Co.  178  Mo.  108,  XOl  Am.  St. 
Rep.  425,  77  S,  W,  70. 

Masars*  Charles  S.  Morrow  and 
Schnnrmadie?  A  Bassieur,  for  respond- 
ent : 

A  person  taking  a  ride  on  an  amusement 
device  submits  himself  to  the  inconvenience 
and  dangers  necessarily  attending  its  opera- 
tion, imd  negligence  cannot  be  inferred  from 
the  mere  fact  that  injiuy  resulted  from  the 
jarring,  unless  such  jarring  was  unusual  or 
extraordinary. 

Hedrick  v.  Missouri  P.  R.  Co. .195  Mo.  104, 
93  S,  W.  268,  6  Ann.  Cas.  793;  Hartley  v. 
MetropotiUn  Street  R.  Co.  148  Mo.  124*  49 
S.  W.  840,  6  Am.  Neg.  Rep.  635;  Wait  v. 
Omaha,  K.  G.  &  E.  R.  Ca  165  Mo.  612,  65 
a  W.  1028;  Erwin  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  94  Mo,  App.  289,  68  S.  W.  88; 
Tickell  V.  St.  Louia,  I.  M.  &  S.  R.  Co.  149 
Mo.  App.  648,  129  S.  W.  727;  Ray  v.  Chi- 
cago, B.  &  Q.  R.  Co.  147  Mo.  App.  332,  126 
8.  W.  543;  Woas  v.  St.  Louis  Transit  Co. 
198  Mo.  674>  7  L»R.A.(N.S.)  231,  96  S.  W. 
1017,  8  Ann.  Cas.  584;  Benedick  v.  Potts,  88 
Md.  62,  41  L.R^.  478,  40  AtL  1067,  4  Am. 
Neg.  Rep.  484;  Penner  v.  Atlantic  Amuse- 
ment Co.  84  ^.  J.  L.  691,  87  Atl.  344;  Lums- 
dea  Y.  L.  A.  Thompson  Scenic  R.  Co.  130 
App.  Div.  209,  114  N.  Y.  Supp.  421. 

The  res  ipsa  loquitur  doctrine  can  never 
be  invoked  where  specific  negligence  is 
pleaded. 

Roscoe  V.  Metropolitan  Street  R.  Co.  202 
Ma  576,  101  S.  W.  32;  Evans  v.  Wabash 
R.  Co.  222  Mo.  435,  121  S.  W.  36. 

Gvay.e^,  J.,  delivered  the  opinion- of  the 
court: 

Action  for  personal  injuries.  The  sum 
first  claimed  was  $50,000,  but  about  the 
conclusion  of  the  trial  nisi  a  gracious 
amendment,  of  the  petition  reduc^  the  sum 
to.  $25,Q(;K).  Plainti^ff  was,  a  metal  polisher 
in  the  city  of  St.  Louis,  earnings  when  at 
work,  ^  p^r  day».th« .amount  to  which  the 
union  ,ojt  which  he  was  a  member  limited  the 
eaj;n^|p»  .of.  t^ir,  members.  Country  bred, 
he  ))a4  ppt,  at  tho  df  t^  of  the  accident,  .b^en 
fully  initiated  in  all  the  amusements  of  a 
gr^t  city,  althongh  he  had  lived  there,  for 
a  ctmsiderable  time.  His  chum»  Arthur 
L.RJ1.1917B. 


Boardman,  was  of  city  origin,  but  not  fully 
^icq«ainted  with  some  of  the  devices  for 
jcntertaining  a  metropolitan  public.  At 
least  they  both  disclaimed  knowledge  of  the 
operation  of  a  certain  scenic  railway  called 
"The  Racer  Dips,"  and  in  the  petition  al- 
leged to  have  been  operated  at  Forest  Park 
H^hhunds  by  the  Park  Circuit  &  JRealty 
Con^[>any  and  the  Mountain  Railway  Con- 
struction Company. 

So  close  was  the  relationship  of  the  two 
that  we  find  the  following  from  Boardman 
in  the  course  of  his  t€wtimony: 

Qi  What  interefet  have  you  in  thid  cane 
that  you  continually,  when  I  ask  you  one 
(faest^n,  put  hi  something  at  the  tail  end 
that  nobody  asks  you  lor? 

A.  Well,  this  is  -a  frtenff  of  nine,  and  we 
had  it  made  tip  to  ^Idk  together,  and  i  am 
going  to  stiok  to  the  ittish. 

On  a  Sunday  evening  early  in  May,  1910, 
these  two  friends,  after  partaking  of  a 
couple  of  bottles  of  beer. each  (according  to 
Boardman),  which  beer  was  obtained  from 
a  negro  bootlegger  in  the  vicinity  of  plain- 
tiff's home,,, repaired  to  plaintiff's  home^ 
where  they  had  supper.  After  supper 
they  visited  Delm^r  Garden  for  a 
short  time,  and  then  wended  their 
way  to  Forest  Park  Highlands,  and 
whilst  there  were  attracted  to  the  scenic 
lailway,  or  "Racer  Pips.''  The  cars  and 
tracks  of  this  miniature  railway  were  in 
plain  view,  and  could  hare  been  seen  had 
they  looked^  The  evidence  sliows,  though 
not  from  these  two  parties,  that  the  cars 
and  most  of  the  tracks  were  in  open  view 
for  a  person  standing  at  the  platform  from 
which  the  trains  started.  The  evidence 
shows  that  "The  Racer  Dips*'  was  a  device 
for  public  entertainment,  consisting  of  two 
miniature  railway  tracks  npon  which  sepa- 
rate trains  of  small  cars  were  run,  and  so 
arranged  that  there  was  the  appearance  of 
a  racing  between  the  two.  trains.  The 
tracks  had  a  common  starting  point  and  a 
common  ending, point.  By  jmechanical  force 
the  trains  of  .cars  were  pulled  up  grade  to  a 
considerable  height  and  then  turned  loose 
to  make  the  trip  by  gravity.  .  Tlii<t  was  ac- 
complished by  ateep  declines  and  elevations 
in  the  tracks  so  that  the  momentum 
gathered  by  going  down  ,a  decline  \yould 
carry  the  train  up  the  next  elevation.  Of 
necessity  these  declines  and  elevations  were 
marlfed  and  sharp  and ,  had  to  follow  each 
other  in  rapid  succession.  Variety  was 
added  jto  the  trip,  by  acute  and  sharp 
cyrves  in  tl^e  tracks, ast.^ell  as  by  a  tunnel 
constructed  ,  thereover.  .  Qrayity  being  the 
sole  power  .operating  tlie  train,  the  speed 
do^n  the  incline  would  be  great,  and  this 
speed   would   slacken   grftdgiaUy   until   the 
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succeeding  elevation  was  passed  and  the 
next  decline  reached.  When  the  car  turned 
the  next  decline  it  of  necessity  picked  up 
speed  rapidly.  The  evidence  discloses  that 
these  trains  were  made  up  of  three  cars 
having  three  seats  each,  and  which  seats 
would  accommodate  two  pleasure  seekers; 
in  other  words,  eighteen  persons  constituted 
a  trainload.  While  plaintiff  was  not  al- 
ways dear  in  his  testimony,  yet,  taken  as  a 
whole,  the  evidence  showa  that  plaintiff  and 
his  friend  took  passage  on  this  pleasure  de- 
vice in  the  middle  seat  of  the  middle  car 
of  one  of  these  trains.  It  is  made  quite 
<;lear  that  they  were  not  in  the  front  seat 
of  the  car.  When  the  train  was  nearing  the 
end  of  the  journey  plaintiff's  foot  got  out 
of  the  car  and  struck  an  object  to  the  side 
of  the  car,  and  a  severe  fracture  of  the  right 
leg  resulted,  together  with  some  other  in- 
juries. 

It  appeared  from  the  evidence  that  the 
Park  Circuit  &  Railway  Company  was  the 
holding  company  for  the  defendant.  Moun- 
tain Railway  Construction  Company,  and 
was  not  itself  engaged  in  the  actual  opera- 
tion of  the  pleasure  device  known  as  the 
''Racer  Dips."  But,  while  it  held  and  owned 
the  stock  of  the  operating  company,  it  was 
not,  in  fact,  operating  the  device.  Upon 
this  showing  plaintiff  voluntarily  dismisbed 
as  to  such  corporation. 

The  plaintiff's  case  largely  turns  upon  the 
testimony  of  himself  and  his  friend,  al- 
though he  introduced  some  other  evidence 
which  will  be  noted  in  the  course  of  the 
opinion. 

Going  to  the  pleadings,  it  will  be  seen 
that  the  negligence  of  the  defendant  is  thus 
stated  in  the  petition:  "That  said  racer 
dip,  the  cars  and  track  thereon  were  so 
faulty  and  so  defectively  constructed  and 
defendant  so  negligently  and  carelessly 
maintained  and  operated  the  same  that  by 
reason  thereof  the  car  in  which  plaintiff  was 
a  passenger  as  aforesaid  vibrated  and  shook 
80  that  the  plaintiff  was  thrown  with  much 
force  against  the  back  of  the  conveyance  or 
ear  in  which  he  had  passage,  and  plaintiff's 
right  foot  and  leg  were  suddenly  and 
violently  thrown  upwards  and  out  of  said 
conveyance  or  car,  thereby  causing  his  said 
right  foot  and  leg  to  be  caught  in  and 
thrown  upon  and  against  railings,  posts, 
and  uprights  along  and  outside  of  said 
conveyance  or  car,  through  which  plaintiff 
was  grcAtly  and  permanently  injured,  as 
follows." 

The  answer  filed  by  defendant  thus  reads : 

**Come8  now  the  defendant  jn  the  above- 
entitled  cause,  and  for  answer  to  the  plain- 
tiff's amended  petition  denies  each  and 
every  allegation  and  said  amended  petition 
contained  and  set  forth. 
L.R.A.1917B. 


"Furthw  answering,  defendant  says  that 
what,  if  any,  injuries  were  received  by  the 
plaintiff  on^ttie  occasion  in  question  and  by 
and  on  account  of  the  things  mentioned  in 
his  amended  petition  were  caused  by  the 
ordinary  and  usual  movements  of  the  racer 
dip  mentioned  in  the  plaintiff's  petition, 
which  was  an  amusement  device,  the  real 
attractiveness  of  which  depended  solely 
upon  the  sensations  that  rapid  changes  of 
speed  give  the  person  using  it,  and  that  the 
plaintiff  assumed  all  such  dangers  and  risks 
and  on  account  thereof  cannot  recover. 

"Further  answering,  defendant  say  a  that 
what,  if  any,  injuries  plaintiff  received  on 
the  occasion  in  question  and  by  and  on  ac- 
count of  the  things  mentioned  in  his  amend- 
ed petition  were  caused  by  his  own  negli- 
gence in  this:  That  the  plaintiff  negligently 
and  carelessly  failed  to  remain  in  his  seat  in 
the  car,  and  negligently  and  cart'lessly 
threw  his  feet  up  and  outside  of  the  car, 
and  negligently  and  carelessly  failed  to 
hold  to  the  car  in  which  he  was  riding,  and 
negligently  and  carelessly  failed  to  keep  a 
lookout  for  his  own  safety,  and  that  by 
reason  thereof  threw  his  right  leg  up,  above, 
and  outside  of  the  car  in  wliich  he  was  rid- 
ing, whereby  he  received  what,  if  any,  in- 
juries complained  of  in  his  amended  peti- 
tion, and  that  the  same  were  caused  by  hi« 
own  negligence  contributing  thereto. 

"Wherefore,  having  fully  answered,  de- 
fendant prays  to  go  hence  and  recover  of 
plaintiff  its  costs  herein." 

The  reply  was  a  general  denial. 

Upon  a  trial  the  court  gave  to  the  jury  a 
peremptory  instruction  to  find  for  the  de- 
fendant, and  plaintiff  chose  to  submit  hia 
ease  to  the  jury  rather  than  take  an  in- 
vohmtary  nonsuit.  Verdict  and  judgment 
were  for  defendant,  and  plaintiff  has  ap- 
pealed. The  eindence  in  greater  detail  will 
be  considered  in  the  course  of  the  opinion 
in  connection  with  the  points  made  therein. 

I.  In  his  petition  plaintiff  avers  that  lie 
was  a  passenger  for  hire,  and  to  break  the 
force  of  the  want  of  proof  invokes  the  doc- 
trine of  res  ipsa  loquitur.  There  is  abso- 
lutely no  proof  in  the  record  that  the  train 
of  cars  upon  which  plaintiff  was  injured  was 
run  otherwise  than  in  the  usual  and  ordi- 
nary manner  for  the  operation  of  trains 
upon  this  pleasure  device  or  other  similar 
pleasure  devices.  Both  plaintiff  and  his 
chum  disclaim  any  knowledge  of  how  such 
trains  should  be,  or  were  in  fact,  run. 
Plaintiff  tried  to  make  no  proof  that  the 
train  at  the  time  of  the  accident  was  run 
otherwise  than  in  the  customary  and  usual 
manner.  He  put  on  as  a  witness  a  man  con- 
nected with  the  defendant  company,  and  this 
man  testified  that  he  examined  both  the 
cars  and  the  track  immediately  after  the  ac- 
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cident,  aad  tkey  were  in  good  and  proper 
condition.  There  is  no  Bhowing  that  tlie 
cars  and  tracks  w«re  not  constructed  just 
as  cars  and  tracks  are  usually  coDstructed 
for  such  purposes.  BgtU  plaintiS  and 
friend  teatifj  that  the  train  was  pulled  t 
given  beight  and  then  loosed  for  gravit; 
action  thereaft«r. 

The  manner  of  the  accident  had  best  be 
given  in  their  on-n  language,   PlatnttfT  eays; 

Q.  Now,  will  you  tell  the  jury  if  tou  had 
any  accident  there  and  how  it  happened? 

A.  I  was  sitting  in  one  ol  these  cars,  and 
sitting  on  the  right  side,  and  it  started  out 
on  the  run  and  got  very  near  all  the  way 
around,  and  the  car  slaclcened  speed  and 
threw  me  forward,  and  started  up  alt  of  a 
sudden  and  threw  me  ba<^vrard,  and  shot 
up  that  way  {indicating)  and  threw  nie  to 
one  side,  and  threw  my  right  foot  out  and 
caught  my  leg. 

Q.  When  your  foot  was  thrown  out,  what 
happened  to  it? 


which  naturally  turned  him  back,  and  his 
right  foot  fell  between  the  car  and  the  rail- 
iTig,  the  outside  railing. 

Q.  Between  what  track  t 

A.  The  railing. 

Q.  Did  it  catch  on  anything  on  the  out- 

A.  When  the  car  kind  of  wiggled,  it  nat- 
urally caught  his  foot. 

Q.  What  do  you  mean  by  wiggled? 

A.  Well  (indicating)  kind  of  sbaked  from 
one  side  to  the  other. 

Plaintiff's  exhibit  C  shows  the  construc- 
tion of  the  cars  and  the  seats  thereof,  al- 
thoilgh  it  is  conclusively  shown  by  the  evi- 
dence that  there  are  three  seats  to  t^e  car. 
Plaintiff  being  in  the  middle  seat,  hie  posi.- 
'tion  can  be  seen  at  a  glance  at  this  exhibit, 
which  we  here  insert. 

It  is  practically  conceded  that  there  is  no 
case  for  tbe  jury  unless  the  doctrine  ree 
ipsa  loquitur  bridges  over  'the  chasm  and 
pntB  the  case  to  the  jury.    Under  the  facta. 
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A.  It  was  caught  against  posts  or  up- 
rights or  rails  and  alongside  the  track 
-where  the  car  was. 

Arthur  Boardaun,  his  frieed,  saysi 

Q.  Was  Pointer  injured  «n  that  occasion  T 

A.  Yes,  sir. 

Q.  Will   you   state   just  bow  he  was   in- 

A.  Yes,  sir.  We  waa .  o*  the  last  curve 
coining  in,  and  the  car  wa*  rumnng  at  a 
high  speed,  and  the  ear  atocked  up  kind  of, 
and  he  was  throwed  up  forward,  osd  the 
car  started  up  at  a  pretty  high  speed  again, 
I,.R.A.1917B. 


)  can  such  doctrine  be  invoked?    Of  the  eer- 

eral  phases  of  this  question  later. 

11.  The  doctrine  res  ipsa  loquitur  is  not 
in  this  case,  and  without  the  invocation  of 
that  rule  it  ia  conceded  that  plalntifTs  case 
failed  nisi.  The  petitioii  filed  by  plaintiff 
excludes  the  application  of  the  res  ipsa 
loquitur  doctrine.  This  plaintiff  has  plead- 
ed speciHc  negligence,  and  in  such  case  he 
cannot  rely  upon  presumptive  negligence 
under  the  rule  res  ipsa  loquitur  to  make  out 
his  case.  One  )vtu>  pleads  specific  acts  of 
negligence  must  prove  such  negligence  or 
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enough  of  8uch  acts  to  justify  a  redovery, 
and  a  failure  so  to  do  bars  him  from  a  re-* 
covery.  And  this  is  true  althoiigti  He  m^gVt 
have  pleaded  negligence  generally,  and  by 
an  invocation  of  the  doctrine  res  ipsa  loqiii- 
tur  had  a  recovery  upon  making  proper 
proof.  We  have  gone  over  this  question 
thoroughly  in  several  recent  cases,  itc- 
Grath  v.  St.  Louis  Transit  Co.  197  Mb.  105, 
94  S.  W.  872;  Orcutt  v.  Century  Bldg.  Co. 

201  Mo.  424,  8  L.R.A.(N.S.)  929,  99  S.  W. 
1062;  Roscoe  v.  Metropolitan  Street  R.  Co. 

202  M<K  576,  101  S.  W,  32;  Price  y,  Metcio- 
poUtan  Street  R.  Col  220  Mo.  loo.  ciL  4il3» 
132  Am.  St.  Rep.  588  et  aeq.  119  S.  W.  932* 
Nofw,  iA  the  petition  before  ua  in  this  case 
the  plaintiff  av«^*B:  (1)  Xb«  fauUy  4nd 
defeeti;^  coastmctioai  of  the  oara  i}s«d  on 
the  *' Racer  Dips;"  (2)  the  faulty  and  defoc- 
tivie  conatniotion  of  the  tratoks.  of  the 
''Racer  Dipa;"  and  (3)  a  negligent  main- 
tenance and  operation  of  the  cars  oyer  such 
tracks.  Thifl  charge  of  negligence  cannot 
be  tortured  into  a  general  charge  of  negli- 
gence. It  specifically  charges :  (1)  .A  negli- 
gent construction  of  the  car  upon  which 
plainBif  was  fidirig;*  alld  (2^  a  Aegltg^t 
cobstruction  of\the  tracks  upon  which  such 
cai  was  operate.  Thi^  plac^  the  c^se 
beyoiicT  f^e  rea(^"  oT  tHe  doctrliffOT  pre- 
sumptive negligence  nurtured  by  the  rule' of ' 
ree  ipsa  loquitur. 

tki  the  McGx»th  Case,  supra,  we  said: 
"But  even  if  it  were  a  case  to  which,  under 
proper  pleadings,  the  doctrine  would  apply, 
yet  in  tliis.  case  specific  acts  of  negligence 
are  chargW,  and  not  general  negligence.  In 
such  cases,  where  the  plaintiff  chooses  in  the 
petition  to  allege  specific  acts  oi  negligCAC^/ 
the  rule  of  law  places  the  burden  of  proving 
such  specific  negligence  upon  the  plaintiff, 
and  a  recovery,  if  had  at  all,  must  be  upoA 
the  specific  negl^ence  pleaded.  Hamilton. 
V.  Metropolitan  Street  R.  Co.  114  Mo.  App. 
loc.  cit.  509,  89  S.  W..81»3:  Ely  v.  St.  Lwisr 
K.  C.  &  N.  R.  Co*  77  Mo.  34;  Leslie  v. 
Wabash,  St.  L.  &  P.  R.  Co.  m  Mo.  50,  4 
Am.  Neg.  Cas^  560  j  Yarndl  v.  Kandas  Citj:^ 
Ft.  S.  k  M.'R.  Co.  113"Mo.^67»>  IK  L.R.Ar 
699,  21  S.  W.  1,  4"  Am.  Neg.'  Cas.  714; 
Bunyiin  ▼,  Citizens'  R.  Go,  H7  Mo.  Iqc.  f^t, 
19,  29  S.  W,  8^;  Hite  v.  MetropoUtai^ 
street  ^  Co.  130  Mo.  loc.  cit.  136,  61  Am. 
St.  Rep.  555,  31  S,  W.  2C2,  32  S.  W.  33^ 
McNanamee  v.  Miseouri  P,  R.  Co.  135  Mo. 
loc.  cit.  447,  37  S.  W.  119;  Bartley  y. 
MetropolitJan  Street  R.  Co.  148  Mo.  loc.  cit. 
139,  49  S.  W.  840,  5  Am.  Neg.  Rep.  635  v 
Gayle  v.  Missouri  Car  &  Foundry  Co.  1^7 
Mo",  loc.  cif.  4^0,  70  S.  W.  D87;  Breed^ii' 
V.  Big  Circle  Miu.  Co.  103  Mo.  App.  179, 
76S.W.  731." 

In  the  Roscoe  Case,  202  Mo.  lie.  cit.  587, 
101  S.  \V.  34,  we  said:  ""nie  petitk* 
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charged  spedfle  negf^^toe,  akni  not'  general 
negligence,  as  plaintiff  woidd'have  had  the 
right  to  eharg^  in  this  elasis  of  <:aeeft.  A 
general  aHegation  of  negHgehee  la  all  that 
itf  required  in  eabes  o^  acci^toit  "Where  the 
r^ation  of  pa^sengek*  arid  ■  carrier  lexiets. 
This  general  aHegatioi^  ef  n^^geiMe  Is  fwr- 
mitted  upon  the  theory  thlit  tUte  intttrti> 
m^talitie^  are  ii;  the  htmda.of  the  defend* 
ant  and  he  ki|ow9  the  c<>n<Utictn  thereof^ 
whereas  plaintiff  does  npt  or  may  not  know 
them.  2!{ot  only  dxijes  the  established  rule 
peemit  a  genera)  aUc^ation  of .  n^ligence, 
butv  in  vniEing  t^  preof,  it'  is .^iiflicient  to 
show  an  accident  ai»d  the  reiiultaAt  injury, 
whcreupoQ  there  ii  a  presumftion  of  nc^li- 
g«nce,  and  a  prima  fti«ie  ease  lor  plaintiff 
is  made.  What  w«  have  said  ab^^ve  applies 
t6  causes  wheref  there^ls  a  geniel-ai  allegation 
of  ttegligep'ce,  but  the  rUl6  is  di#«rent  where 
there  are  specific  allegations  ^f  negligence. 
The  rule  as  to  proof  i^  different,  and  the 
rule  as  to  the  presumption  i^'  different. 
General  allegations  of  negligence  are  per- 
6iitted  bec^tts^  plaintiff,  not  being  familiar 
with  the  instruTi>i>ntalitieB  used,  -hits  no 
knowledge  of  the  vpecific  negligent  act  or 
f^cts  occasioning  the  injury,  and  foi^  a  like 
reason  the  rule  of  preaumpliye  Bf^igence  is 
indulgSth  .  Ajilir  if  plaintiir,'tiy  his  petition,, 
is  shown  to  be  eufltciently  advised  of  the 
exact  nc^igeAt  acts  causing^  or  contribut- 

peci  heal- 


ing tQ  hfs  injiiry  as  t<^ 
ly  -as  ia-.thia-'Lcase,  then  the  reason  :for  the 
doctrine  'of  presumpttre-  negligence  has 
vanialied.  If  he  knows  the  negligent  act,, 
and  <he  admits^that  he  does  ao  know  it  by 
-^is  petition,  theii  he  muHl  piTive  it,  and  if 
he  recovers,  it  must  be  upon  the  negligent 
acts  pleaded,  and  not  other wisf,  In  other 
words,  tlie  bMr<te  of  pBOol  i&  J]|kBiL  plaintiff^ 
as  it  would  he  in  aiv^  other  kind  d  a  ease. 
The  rule  of  jpreiumptive  negligence!  and  the 
rule  allowiM;  Oie  pleading  of.  negligence 
generally  aife  rules  which  grew  up  out  of 
neceftsitj^  in  cases  of  this  character^  and  are 
exoeptions  to"  the  geuuj'al  lulus  uf  pleading 
and  ^r4lof .  Where  plainti?r¥y  4hs  "petition 
admits  that  there  is  no  neo^Mdty,  the  reason 
for  the  rule  ex  necessitate  fails,  and  with 
ii  ihe  fure  itself.* 

But  in  the  case  at  bait  the  plaintiff  says 
his  injuries  were  due  to  a  negligently  con- 
structed' ear  aiid'  a-.riegiiffaltily  ;ioQ«tfuQtcd 
titi«if.  He.pijdnts  avab  iUue -s^iigtooe' of  de- 
fendant which  caused  his  injurj;!^  Oit^  can- 
m»t  piead  0peei4ibi  awiflj  ol  n^gltgeac^  n^  rely 
upon  presumptive  negligence  to  bridge  the 
mMtn  In 'mskinff  out'  a  ^<se  iix  ibe^  jury. 
The  tria;):  Mnrt  evidimtiy  s6:  •viewed  tiiis 
ckse^  andy  a^  tkeH}-  was  «faiBdlntel|f  ne  evi- 
denied  ttpoil 'whi^  aiverdifft-oeltld'Stand upmi 
the  Bpeei^c  negligende  (^llegidjifae'sightluily 
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cllrected  a  verdict  f^r.defeixd^n^,  Plalatiflf, 
realjzii^g  tlt^t  he  had  proved  all  that  he 
could  prove*  cho^e  to  subxnit  hia  case  ^nd 
take  a  verdict  rather  than  to  take  an  in- 
voluntary noiwuit.  It  jniattera  not  whether 
his  specific  negligence  waa  as  wefl  pleaded 
aa  it  nUght  -or  ahould  have  been.  It  is  only 
necessary  tp  .dQtermine  that  his  plea  was  one 
of  specific  negligence.  The  defendant  had 
the  right  to  move  lor  more  specific  pleading 
if  he  thought  the  sjpeclfic  negligence  was  not 
as  well  pleaded  as  it  shoi^d  have  been,  or 
it  had  the  right  to  accept  it  as  sufficiently 
pleadefl.  Tbe  ne^gligcgat  construction  of,  a 
track  is  specific  negligence,  and  we  have  so 
held.  Price  v.  Metropoliitan  Street  Rt  Go. 
220  Mo.  lop.  cit  454,  132  Ani.  St.  Rep.  588^ 
jl9  $.  W.  932.  So,  likewi^,  is  the  negli- 
gent, construction  of  a  car  specific  negli- 
gence, .and  this  is  in  effect  h^ld  in  the  Price 
Case,  aupra.  iBecauae  th^  plaintiff  chose  to 
eimpjly  charfi^  that  ^e  tra^  was  negligent- 
ly constructed*  y^ithout  gaming  .,the»  par- 
ticular fault  of  Qonstriiction,,  ainxply  gave 
him  a  rovUig  comnussion  to  prove  any  land 
all  defects;  and  if  defendf^nt  chose  not  to 
ohalleng^  the  piecing,  it  had  a  right  so  to 
dOi  hut  that  does  i^ot  make  the, charge  any 
the  less  specif  rather  than  general  negli- 
gence, A  Mir  sample  of  a  plpa  of  genera) 
negligence,  appears  in  ^e  Price  Ca^e,  supra. 

Under,  the  pleadings  in  thia  case  the 
plaintiff  cannot  invoke  the  doctrine  of  res 
ipsa  loquit^r,  and  hia  ce«e  failed  nisi«  and 
die  judgment  should  be  affirmed. 

In  5  R.  C.  Jju  loc.  cit,  p..  84,  the  general 
nde  is  thus  tersely  expressed:  "In  apy 
oventfr  wher€)  t^  x*a\im  ol  the  acfident  by 
whinh  a  pasaengei;  was  injured  is  known  aa 
well  to  th^  tpa^^seng^r  as  to  the.  carrier^  the 
presumption. of  neg^gence  which  arises  Jtrom 
the  faci  of  thia  injury  of  a  passenger  ^hile 
on  the  carrier's  vehicle  ha^  np  application, 
but  the  paps^ngar  must  afflnni^ively  ^how 
negligencei" 

In  this  cpt^  IhiB  p^intiJEr  avera  thai  his 
injury  wap  eccasioned  by  a  d^f^ive  car  and 
a  defective  trac^.  He  thus  say  a  that  he 
knows  the  cause  or  causes  of  bibs  ii^jury.  and 
the  rule  juat  quoted  ai^Iiefi.  'Tj^ere  is  no 
-question  as  to  what  the  rule  is  in  Missouri. 
Vide  list  of  caf^  collated  in  MoGrath  v. 
St.  Louis  Transit  Co.  si:^ra.  In  5  R.  G,  L. 
loc.  cit.  pp.  8i  et  seq.,  it  is  said:  "When 
the  plaintiff  chooses  to  allege  the  specific 
acts  of  negligence  of  which  he  complains, 
the  authorities  nre  not  in  harmony  as  to 
the  effect  pf  such  allegation  upon  the  opera- 
tion of  the  doctri^  of  res  ipsa  loquitur. 
According  to  some  ftuthoritles,  .the  plaintiff, 
by  thus  alleging  the  specific  acts  of  negli- 
gence, assumes  the  burden  of  (Kroving  them; 
and*  as  in  other  cases^  must  recover^  if  at 
all,  upon  the  negligence  pleaded,  and  the 
l^R.A.lQnB. 


doctrine  of  res  ipsa  loquitur  does  not  apply. 
O^her  decisions,  however,  are  to  the  effect 
that  the  plaintiff  does  not  lose  the  right  to 
rely  upon  the  doctrine  of  res  ipsa  loquitur 
by.  attempting  to  show  particularly  the 
cause  of  the  accident,  at  least  where,  at  the 
close  of  the  testimony,  the  cause  does  not 
clearly  appear,,  or  if  there  is  a  dispute  as 
t^  what  such  cause  was.*' 

Aa  to  the  first-named  rule  in  this  quota- 
tion the  Missouri  cases  and  some  others  are 
referred  to,  and  as  to  the  latter  rule,  cases 
from  Washingl^Uy  Massachusetts,  and  Vir- 
ginia are  cited.  All  the  text-writers  recog- 
nife  the  Missouri  rule  and  state  it  as  we 
have  stated  it.  Our  cases  pr9ceed  upon  the 
very  reasonable  theory  that,  if  the  plaintiff 
alleges  in  hia  petition  the  things  which 
caused  the  injury,  such  allegations  evince 
his  knowledge  of  the  causes  of  his  injury, 
i}.nd  he  is  bound  thereby,  and  his  case  falls 
wit^n  the  ftrst  rule  quoted  from  5  R.C.  L. 
supra. 

^n  an  extensive  note  in  ^  L.R.A..(N.S.) 
ioo.  ci^.  792,  it  is  said:  "Iliis  question  has 
arisen  more  frequently  in  Missouri  than  in 
apy  other  jurisdiction,,  and  the  cases  for  the 
most  part  are ,  harmonious  in  holding  that 
tl^e  doctrine  of  res  ipsa  loquitur  applies 
only  where  the  petition  charges  negligence 
in  general  terima,  and  does  not  apply  where 
it  speci^c^lly  pleads  the .  negligent  acts 
yhich  caused  the  injury.*' 

Some  20-odd  Missouri  cases  from  this 
court  and  the  courts  of  appeal  are  collated, 
And  a^l  of  them  support  the  text.  In  ac- 
cord lyith  the  Missouri  rule  the  following 
caiies  nre  cited;  iKorton  y.  Galveston,  11.  & 
S.  A.  B.  Co..—  Tex.  Civ.  App.  — ,^  108  S.  W. 
i044;  Chicago  Union  Traction  Co.  v.  Leon- 
ard, 12Q  111,  App.  189;  West  Chicago  Street 
R.  Gq,  y-  >lartin,  154  111.  523,  39  K.  E.  140, 
ll  Am.  Kfegi  Cas.  3^;  H^h^and  Ave.  &  6. 
J^.^Co..  V.  South*  U2  Ala.  642,  20  So.  l0O3; 
Lone  Star  brewing  Co.  v.  Willie,  52  Tex. 
Civ.  Ap|i.  560,.  114  S.  W.  180. 
,  in.  (granting,  for  the  sake  of  argument 
only,  that  £hie  case  is  governed  by  the  rule 
in  cases  of  carrier  and  passengers,  the  facts 
do  not  make  a  case  for  the  invocation  of  the 
doctrine  res  ipsa  loquitur.  It  is  not  every 
case  )vhere  an  injury  is  suffered  and  where 
that  relation  exists  that  the  facts  shown  be- 
.speaJii^  negligence.  Each  case  must  be  de- 
t^mine^  upon  its  own  facts.  In  WHi it- 
taker's  Smith  on  Negligence,  S  ^^d,  p.  533 
(Enlarged  ed,  with  Notef  by  Webb),  it  is 
((aid:,  "It  has  already  been  stated  that  in 
actions  of  negligence  (as  indeed  in  all 
fMitions )  the  plaintiff  niust  give  some  proof 
qf  his  case  .beyond  a  mere  scintilla  of  evi- 
dence, and  if  he  doea  not.  It  is  the  duty  of 
tbe  judge  to  direct  a  nonsuit.  The  question 
of  what  is  sufi&cient  evidence  to  go  to  the 
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jury  is  one  for  the  judge  in  the  particular 
case  before  him;  but  there  are  a  class  of 
cases  in  which  there  has  been  no  direct  evi- 
dence of  any  particular  act  of  negligence, 
beyond  the  mere  fact  that  something  un- 
usual has  happened  which  has  caused  the 
injury,  and  upon  the  maxim,  or  rather 
phrase,  ^res  ipsa  loquitur,*  it  has  been  held 
that  there  is  evidence  of  negligence.  As  the 
phrase  imports,  there  must  be  something  in 
the  facts  which  speaks  for  itself,  and  tliere- 
fore  each  case  will  depend  upon  its  own 
facts,  and  it  will  be  difficult  to  lay  down  any 
guiding  principles." 

The  mere  fact  that  the  plaintiff  was  in- 
jured is  not  of  itself  evidence  of  defendant's 
negligence.  Xor  will  the  mere  fact  of  in- 
jury, without  other  facts,  authorize  the 
application  of  the  rule  of  presumptive 
negligence,  as  such  rule  is  recognized  by 
the  doctrine  res  ipsa  loquitur.  Before  the 
rule  res  ipsa  loquitur  can  be  invoked,  there 
must  be  shown  facts  other  than  of  the  mere 
fact  of  injury  to  plaintiff  from  which  the 
negligence  of  defendant  can  be  reasonably 
inferred.  These  other  facts,  in  case  of  car- 
rier and  passenger,  must  show  that  some- 
thing out  of  the  ordinary  in  the  course  of 
carriage  has  happened  as  to  the  means  or 
methods  of  transportation,  and  that  this 
extraordinary  happening  was  th^  cause  of 
the  injury  to  plaintiff.  If  there  is  no  evi- 
dence tending  to  show  that  something  un- 
usual and  out  of  the  ordinary  has  happened, 
as  to  the  means  of  transportation  (which  in- 
cludes the  appliances  used  in  the  trans- 
portation) or  in  the  method  of  transporta- 
tion (which  includes  the  acts  of  agents, 
etc.),  then  the  rule  res  ipsa  loquitur  can- 
not be  invoked,  althougli  the  facts  may  dis- 
close injury  to  plaintiff.  Benedict  v.  Potts, 
88  Md.  loc.  cit.  55,  41  L.R.A.  478  et  seq. 
40  Atl.  1068,  4  Am.  Xeg.  Rep.  484. 

The  reasoning  of  the  Maryland  Case  is  so 
well  stated  that  we  quote:  "In  no  instance 
can  the  bare  fact  that  an  injury  has  hap- 
pened, of  itself,  and  divorced  from  all  the 
surrounding  circumstances,  justify  the  in- 
ference that  the  injury  was  caused  by  negli- 
gence. It  is  true  that  direct  proof  of  negli- 
gence is  not  necessary.  Like  any  other 
fact,  negligence  may  be  established  by  the 
proof  of  circumstances  from  which  its  exist- 
ence may  be  inferred.  But  this  inference 
must,  after  all,  be  a  legitimate  inference, 
and  not  a  mere  speculation  or  conjecture. 
There  must  l>e  a  logical  relation  and  con- 
nection between  tlie  circumstances  proved 
and  the  conclusion  sought  to  te  adduced 
from  them.  This  principle  is  never  ^de- 
parted from,  and  in  the  very  nature  of 
things  it  never  can  be  disregarded.  Ther0 
are  instances  in  which  tlie  circum8tance$ 
surrounding  an  occurrence  and  giving  a 
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character  to  it  are  held,  if  unexplained,  to 
indicate  the  antecedent  or  coincident  exist- 
ence of  negligence  as  the  efficient  cause  of 
an  injury  complained  of.  These  are  the 
instances  where  the  doctrine  of  res  ipsa 
loquitur  is  applied.  This  phrase,  which, 
literally  translated,  means  that  'the  thing 
speaks  for  itself,'  is  merely  a  short  way  of 
saying  that  the  circumstances  attendant 
upon  an  accident  are  themselves  of  such  a 
character  as  to  justify  a  jury  in  inferring 
negligence  as  the  cause  of  that  accident; 
and  the  doctrine  which  it  embodies,  though 
correct  enough  in  itself,  may  be  said  to  be 
applicable  to  two  classes  of  cases  only,  viz.r 
First,  'when  the  relation  of  carrier  and  pas- 
senger exists  and  the  accident  arises  from 
some  abnormal  condition  in  the  department 
of  actual  transportation;  second,  where  the 
injury  arises  from  some  condition  or  event 
that  is  in  its  very  nature  so  obviously  de- 
structive of  the  safety  of  person  or  property 
and  is  so  tortious  in  its  quality  as,  in  the 
first  instance,  at  least,  to  permit  no  infer- 
ence save  that  of  negligence  on  the  part  of 
the  person  in  the  control  of  the  injurious 
agency.'  Thomas,  Neg.  574.  But  it  is  obvi- 
ous that,  in  both  instances,  more  than  the 
mere  isolated,  single  segregated  fact  that 
an  injury  has  happened  must  be  known.  The 
injury,  without  more,  does  not  necessarily 
speak  or  indicate  the  cause  of  that  injury; 
it  is  colorless ;  but  the  act  that  produced  the 
injury  being  made  apparent  may,  in  the 
instances  indicated,  furnish  the  ground  for 
a  presumption  that  negligence  set  that  act 
in  motion.  The  maxim  does  not  go  to  the 
extent  of  implying  that  yon  may,  from  the 
mere  fact  of  an  injury,  infer  what  physical 
act  produced  that  injury;  but  it  means  that 
when  the  physical  act  has  been  shown  or  is 
apparent,  and  it  is  not  explained  by  the  de- 
fendant, the  conclusion  that  negligence 
superinduced  it  may  be  drawn  as  a  legiti- 
mate deduction  of  fact.  It  permits  an  infer- 
ence that  the  known  act  "which  produced  the 
injury  was  a  negligent  act,  but  it  does  not 
permit  an  inference  as  to  what  act  did  pro- 
duce  the  injury.  Negligence  manifestly 
cannot  be  predicated  of  any  act  until  you 
know  what  the  act  is.  Until  you  know  what 
did  occasion  an  injury,  you  cannot  say  that 
the  defendant  was  guilty  <ff  some  negli- 
gence that  produced  that  injury.  There  is 
therefore  a  difference  between  inferring  as 
a  conclusion  of  fact  t^hlt  it  was  that  did 
the  injury  and  inferring  from  a  known  or 
proven  act  occasioning  the  injury  that 
there  was  negligence  in  the  act  that  did 
produce  the  injury.  To  tlie  first  category 
the  maxim  res  ipsa  loquitur  ha*  no  appli- 
cation: it  is  confined,  when  iip|>Hcahle  at 
all,  solely  to  the  second.  In  no  case  wliere 
*  the  thing  which  occasioned  the  injury  is  un- 
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known  has  it  ever  been  held  that  the  maxim 
applies,  because,  when  the  thing  which  pro- 
duced the  injury  is  unknown,  it  cannot  be 
said  to  apeak  or  to  indicate  the  existence  of 
causative  negligence.  In  all  the  cases, 
whether  the  relation  of  carrier  and  pas- 
senger existed  or  not,  the  injury  alone  fur- 
nislted  no  evidence  of  negligence;  something 
more  was  required  to  be  shown." 

With  this  general  outline  of  the  law,  lei 
us  get  the  facts  of  the  case.  In  justice  to 
defendant  they  should  be  fully  stated.  It  is 
undisputed  that  nothing  occurred  until  the 
train  was  turned  over  to  the  immutable  law 
of  gravity, — a  law  of  nature  unbending  and 
ever-faithful  when  it  has  a  dut^  imposed. 
Gravity  is  the  same  at  all  times  under  same 
and  similar  circumstances.  Its  work  Is  done 
without  a  variance,  and  only  a  variance  in 
the  means  of  its  application  will  show  vari- 
ant resuHs.  Plaintiff  proved  by  his  own 
witness  there  was  nothing  wrong  with  the 
car  upon  which  he  rode  or  the  track  upon 
which  said  car  traveled.  Both  he  and  his 
friend  testified  that  they  did  not  know  that 
plaintiff  had  been  injured  until  the  journey 
was  over,  and  the  friend  jokingly  cursed  the 
plaintiff  and  told  him  to  get  up  out  of  the 
car.  Whilst  they  do  say  the  car  ^'slackened 
up  kind  of,"  and  then  "the  car  started  up  at 
a  pretty  high  speed  again,"  yet  they  do  not 
testify  that  this  was  an  unusual  occurrence 
in  the  operation  of  '^Rocer  Dips.''  There  is 
not  even  a  scintilla  of  evidence  that  cars 
moving  up  and  down  inclines  and  declines 
by  the  force  of  gravity  would  not  actually 
do  this  very  thing.  On  the  contrary,  our 
knowledge  of  the  laws  of  physics  leads  us 
to  know  that  such  would  be  the  natural 
movement.  Going  down  the  decline  the 
speed  would  be  rapid»  but  in  going  up  the 
incline  the  momentum  gathered  would 
gradually  decrease  until ,  the  speed  would 
slacken  at  or  near  the  crest  of  the  next  hill, 
and  then  rapidly  increase  as  the  car  took 
the  next  decline.  This  condition  is  all  that 
is  described  by  either  of  these  two  wit- 
nesses. They  do  not  claim  that  the  car 
stopped  or  that  it  suddenly  lurched.  It  de- 
volved upon  plaintiff  to  show  that  the  move- 
ment of  the  car  upon  which  he  was  riding 
was  an  unusual  one  for  ears  in  the  mode  of 
transportation  he  was  tiien  using.  He  made 
DO  attempt  to  do  tins,  and  no  negligence 
can  be  inferred  from  this  very  natural  move- 
ment of  the  car.  The  only  other  mov^nent 
of  the  car  is  tlius  described  by  the  friend 
of  plaintiff  in  telling  how  plaintiff's  loot 
was  caught.  He  says,  ''The  car  kind  of  wig- 
gled/' and,  being  asked  what  he  meant  by 
that,  he  said,  "Well  < indicating)  kind  of 
shaked  from  one  side  to  the  other,"  and  tliat 
this  shaking  was  more  on  the  last  curve 
than  on  any  other  portion  of  the  dip.  This 
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is  the  sum  total  of  the  evidence  upon  the 
question  of  the  movement  of  this  car.  There 
is  no  evidence  In  the  record  or  tendered  in 
the  record  to  the  effect  that  the  movements 
described  by  the  witnesses  were  anything 
unusual  for  the  cars  in  this  particular  mode 
of  transportation.  It  was  shown  that  this 
pleasure  device  was  made  up  of  tracks  going 
down  declines,  ascending  inclines,  and  going 
around  acute  or  sharp  curves.  There  is  not 
a  syllable  in  the  testimony  that  these 
^wiggles"  or  movements  from  side  to  side 
of  the  car  were  not  usual  movements  of  cars 
used  in  this  mode  of  transportation.  We 
shall  discuss  the  mode  of  transportation 
more  thoroughly  in  other  paragraphs. 

Before  the  rule  res  ipsa  loquitur  can  be 
invoked,  something  more  than  the  usual 
happenings  (exclusive  of  the  mere  fact  of 
injury)  must  be  shown  by  the  testimony. 
In  this  case  two  other  passengers  were  in 
the  same  car  with  plaintiff  and  his  friend, 
and  thev  arrived  at  their  destination  in 
safety.  Other  cars  (two  more)  were  in  the 
train,  and  nothing  occurred  to  their  pas- 
sengers. The  car  returned  without  injury 
or  accident,  and  the  tracks  were  found  in- 
tact. 

Something  is  said  about  the  absence  of  a 
handhold  for  passengers.  For  that  reason 
we  have  copied  into  our  statement  the  draw- 
ings of  the  cars  as  such  drawings  were 
introduced  in  evidenee  by  plaintiff.  It  is 
conclusively  shown  by  the  evidenee  that 
there  are  three  seats  in  each  car,  and  plain- 
tiff savs  he  was  in  the  seat  next  to  the  rear 
seat  of  the  car,  and  that  the  rear  seat  was 
occupied  by  two  other  paesengers.  Abstract 
of  Record,  p.  24.  The  drawings  of  this  car 
show  that  plaintiff  could  have  held  onto 
( 1 )  the  side  of  the  seat,  (2 )  the  back  of  the 
seat,  and  (3)  the  back  of  the  seat  in  front 
of  him ;  yet  he  says  that  at  the  time  of  the 
accident  he  had  his  arm  around  his  friend's 
shoulders.  He  first  said  partly  around  the 
shoulders  and  partly  upon  the  back  of  the 
seat,  but,  being  driven  down  to  facts,  finally 
said  his  arm  was  only  around  his  friend's 
shoulders,  and  the  other  hand  was  in  his 
lap.  He  was  on  the  right-hand  side  of  the 
car,  and  thus  it  appears  he  rode  with  his 
left  hand  around  the  shoulders  of  his  friend 
and  his  rig^  hand  (the  one  next  to  the  out- 
side of  the  car,  and  which  sliould  have  been 
hold  of  the  side  of  his  seat  for  safety)  was 
in  his  lap.  Take  one  view  of  the  drawing  in 
the  statement  and  the  oontributory  negli- 
gence of  plaintiff  is  apparent.  It  took  foiu* 
minutes  to  make  the  trip.  It  was  one  con- 
tinuous ascent  and  descent  and  rounding 
of  curves.  Even  if  plaintiff  had  no  knowl- 
edge of  the  danger  in  the  first  instance,  he 
had  gone  far  enough  to  see  that  common 
prudence  would  dictate  the  use  of  his  hands 
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lor  iaiety.  BArren  as  this  ease  ia  o£  fyMba 
tending  to  ahow  negUnenoek  the  trial  oourt 
could  have  done  but  one  thing,  aad  that 
is  just  what  it  did  do. 

We  are  eited  to  the  following  as  bftiAg 
authority  for  holding  that  the  facts  of  this 
case  bring  it  within  tile  rule  res  ipsa  loqui- 
tur: "4  Wigmore,  £v.  §  2509,  and  eases 
cited  in  note;  5  E.  O.  L.  §  713,  p.  74;  20 
Cjo.  p.  591,  and  caaes  cited;  Sweeney  v. 
Erving,  228  U.  S.  23d,  57  L.  ed.  815^  33  Sup. 
€t.  Rep.  416,  Ann.  Cae.  I914l>,  005;  Brown 
v.  Louisiana  &  M.  JRmr  R.  Go.  256  M«.  522, 
165  S.  W.  1060;  Dougherty  v,  Misaouri  B. 
Co.  81  Ho.  325,  51  Am.  Bef^i  230;  <jlallagh«r 
V.  Edison  lUuminfliing  Co.  72  Mo.  App.  57^; 
O'Gallaghan  v.  Etellwood  Park  Co.  242. 111. 
336,  26  L.R^.(X;S.)  1054,  134  Am.  St. 
Rep.  831,  89  N.  B.  1005,  17  Ana.  Cas.  4^7, 
8.  c  149  III.  App.  .i34;  Redmond  V.  Metro- 
<poIitan  Street  R  Oow  185  Mo.  loc.  eit.  10, 
105  Am.  St.  Rep.  659,,  84  8.  W.  26;  Prioa  t. 
Metropolitan  Street  R.  Co.  220  Mo.  loc.  oit. 
457,  132  Am.  St.  Bep.  588,  110  S.  W.  932; 
Logan  V.  Metropolitan  Street  B.  Coi  183 
Mo.  loc.  cit.  OOGl,  82  H.  W.  126;  Whitti^^'s 
Smith,  Neg.  §  419,..p.  552;  Turner  v.  Haar, 
114  Mo.  loc.  cit.  346,  347,  21  S.  W.  737; 
Hughes  V.  Atlsntio  City  &  S.  B.  Co.  L.R.A. 
1916A,  927,  and  notes  pages  030  et  seq.  (&") 
X.  J.  L.  21^,  80  AtL  760,  Aaa.  Cas.  1916A, 
102)."  ,       . 

Of  the  Missouri  cases  Hist:  In  Bmwn  y. 
rLouisiana  &  M.  River  B.  Co.  256  Mo.  lee. 
oit.  535,  165  S.  W.  1062,  it  is  saidr  ''The 
evidence  is  undisputed  that- the  train  tras 
thrown  from  the  track  fay  the  fracSure  of 
one  of  the  steel  rails  while  paseibg  oyer  it 
and  transporting  plaintiff,  who  it'as  a  pas- 
senger." 

This  ease  is  all  rig^i  and  in  aocord  with 
what  we  now  urge,  but  at  must  be  lioted  that 
an  unusual  thing  was  shawn;  i.  e.,  the  de- 
railment of  a  car.  .< 
•  In  Dougherty  v.  Missouri  B.  Co.  81  Me. 
325,  51  Am.  Rep.  280,  a  vtery  unusual  jerk 
of  a  car  was  efaowta. 

In  GaUagfaer  vj  Edison  Illumi&ating  Co. 
72  Mo.  App.  676,  an  ape  light  was  4hown 
to  have  fallea  from  its  position  on  plain- 
tiff's head  as  he  passed  thereunder. 

In  Bedmon  v.  Metropolitan  Street  B.  Co. 
185  Mo.  loc  cit.  10,  105  Am.  St.  Rep.  558, 
84  S.  W.  26,  a  train  of  two  street  cars  came 
to  a  very  sudden  stop,  thereby  producing  a 
very  violent  jerk,  which  injured  plaintiff/^ 
very  different  from  the  case  at  bar,  where 
the  evidence  is  the  car  ''slacked  up,  kind  of" 
and  then  ''the  car  started  up  at  a  pretty 
liigh  speed  again." 

In  Logan  v.  Metropolitaa  Street  R.  Co. 
183  Mo.  loo.  eit.  606,  8i2  a  W.  126,  the  stcset 
ear  left  the  track. 

The  case  of  Turner  v.  Haar,  114  Mo.  100.** 
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oit..  346,  847,  21  &  W;.  737,  is  cited.  That 
case  does  iiot  involve  the  «[uestion  at  all. 
An  employee  was  suing  for  an  injury  cie- 
oasioned  hy  the  falliag  of  a  building  in 
which  the  eiaplogrer  placed  him  to  work. 
He  charged  an  unsafe  working  plaoe.  The 
building  blew  down  in  a  storm.  Without 
going  further^  it  will  be  seen,  the  faets  do 
not  fit  here,  nor  does  the  law.. 

Price  v.  Metropolitaii  Street  R.  Co.  220 
Mo.  457,  132  Am.  St.  Rep.  588,  119  &  W 
932,  is  given  as  authority  here.  In  that 
ease  there  was  a  001118100.  between  two  ears 
on  a  street  railway.  We  shali  not  stop  to 
argue  that  such  a  fsct  is  not  in  the  case  at 
Imu',  Then  was  clearly  an  unusual  oeour- 
renee  in  the  Price-  Case. 

Suffice  it  to  •  say .  that  the  texthbooks  and 
the  oases  from  the  FederaL  and  other  State 
courts  cited  on-  this  proposition  .are  no 
nearw  in  point  than  the  Missouri  cases 
which  we  hanm  analyaed^  These,  cases  and 
these  .  texts  •  are  disoussitig'  unusual  and 
extraordinary  occuorrenoes  in  thb  course  of 
operation.  The  iacts  in  the  case  at  bar  do 
not  measure  up  to  fthat.  standfird:.<  We  conoede 
tlmt  an  unUsual  or  extraordinauy  oeour- 
renoe  (ssichiding  the  :meiJe  fetotof  iainry) 
may  raise  a  presumption' of  roeg^ligence  on 
the  past  of  die  earner^  I£^  in  the  case. at 
bar,  tlia  train  had  been  4)i:{ought  to^a  sud- 
den stop  in  rounding  this  curve  and  -going 
down  the  incline^  a.  different  case  would  be 
piesesited.  •  It  would'  lia'te  been  an-  unusual 
oecurzienoe.  But  hers  We  '4flidy..ha(Te  the 
^laekeaiog  of  speed,  whioh  'was  natural  ms 
the  train  .went  up  hiil)  an4  inerease  of  ^esd, 
-which  was-nat^p*al  fsva.  gravity  trjdal  going 
down  steep  inelines,  and  a  i*'wi|Qniing'^  joi  the 
ear,  which  was  natural  upon  acste  and 
sharp  curves;  nothing>  unusual,  under  ilie 
fiaots  shown,  save  mere  injury  to  the  plain^ 
tiff,  and  this,  of.HseU,  will  n«lt  rnvoka.tiie 
doctrine  res  ipsa  loquitur. 

Other  suggestions  are  nmdeas  to- the  ab- 
'seUce  of  an  operator  .on  the  oar,  as  to  the 
absence  of  a  handhokl,  and  as  to  "the  sides 
ol  the  car  not  being  sufficiently  high.'  We 
need  not  discuss  these  matters,  becahse  they 
were  all  known  aets  of  negiigeno^  and,  if 
relied  upon,  should  have  been  pkaded.  How- 
ever, the  evidenca  in  th«  record  doss  not 
show  or  tend  to  irimw  that  these:  things  or 
eiiher  of  them  eontributed  to  <  plaintiEff's  in- 
jury. The  cvidcnQe  shows  that  he  could 
hia^  held  himself  in  the  car  fay  using  the 
side  of  his  seat  or  the  back  of  the  seat  in 
Irent  ol  him,  and,  further,  the  draining 
introduoed  in  evidence  shows  the  very  hand- 
hold of  <v(iitch  he  complains.  But  we  will 
not  discuss  these  matters,  because,  in  our 
judgment,  they- are  not  pertinent, 

IV.  Still  proceeding'  upon  the  theory  that 
the  relation  of  plaintiff  to  defendant  is  that 
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ol  earrier  and;  pae^engor,  jb%  wa  xoust  not 
blind  o(ur«Qlve8  to  the  kijnd .  ol  earxiage 
plaintiff  waa  eonticaotiiig.  for,  and  the  rela* 
tiy«  duties  of  th«  partiea  under  the  facts. 
Plaintiff  knew  he  waa  oon^acting  for  car- 
riage «poii>  a.<  pl^sur^  deyicej  which  device 
witji  ite  tdracks- ol  4ipB  and  cuxvea  was  be- 
fore him,  aa  a  eircular  swing  stands  before 
one  contracting  to  ride  upon  iL  lie  knew 
he  WM  making ino-  ooqtffact  fior  a  PuUioan 
aar<  up^ii  the  tevel  tracks  pf  a  etaam  rail- 
road. When  Ke  eontraeted  lor  this  peculiar 
carrkage,  it  was  written  in  sneh  contract*  by 
the  law,  that  he  must  subject  himself  to  thie 
inconyenien^ea,  jerka,  and  even  dangers  usu- 
ally incident  to  tiitat  node^  <4  conv^^anee. 
This  is  clearly  shown  by  our  eases  involv- 
ing injur  tea  to  passengers  upon  freight 
trains.  Thus  i»  Wait  v.  Omaha,  K.  C.  ^  E. 
R.  Co.  X46  M0*  l«c.  «ii,.«^,  (^  &  W.  1030» 
Braoe,  J.y  saiic'  ''It  8eenia,now  to  be  well- 
settled  lam  here^  as  elsewhere,  tiuit  wb^e 
a  railroad  eompiiny  carries .  pa^sengera  for 
hire  ioi  its  jfireight  trains,  'it  must  exercise 
the  same  degree  •of  oare  as  is  required  in  the 
operation  ol  Ha  xtgular  .passenger  traiwi« 
the  dSflei<aiee  -only  being  that  .the  passfioger 
submits  *  himself  to  the  ineonrenionce  and 
danger  necessarily  attending  that  mode  of 
CQonreyaBoe.'  .  Whitehead  v«  St  Louis,' I«  M. 
&  8i  R.  Oeu,  90  .Meii  963,  6  L.^M  409.  11  S. 
W.  r  761 ;  McG^ .  V*  Missouri  -P.  R.  Go. .  92 
Mo.  208»  1  Aafet  Sli.  JU9.  796,  4  8.  W.  739; 
Wagnetf  v.  Missoupi  P.  R..  Co.  97  Mo.  ^1.2,  3 
L^iiiA.  I5«,  ID  S.  Wi  486;  Hays  v.  Wabs«b 
R.  Qo.  .61  .Mq.  App:  438^  4  Aan.  J^eg.  Ca«. 
4S6.;  QufBey  t^  Hannibal  &  SU  J.  E<  Co.  53 
Mo;  App.  468;  Ohio  4  M*  R.  Cow.  v.  Oifker^ 
BOO,  6^  Ind.  317;  Chkago  ^  4,.  B.  Co.  y» 
Amol,  144:  111.  361,  19  hMJi.-  3X3,  3«  K.  iS. 
204,  2t.  Am.  Neg.  Cas.  694;  Olds  v.  New 
York/.N.  •H^.&  iH<  B^.Cou  17^  Mass.  7^,  6Jl 
N.  E.  450,  5  Am.  Neg.  Repi.38.  The  ruJk 
upon  tliiB  elihjeot  i6  very^  cleanly  expressed 
in  tfae'two^oa^es  last  «itckd<  In  the, last  oiie» 
decided  by  tbe  1  snprette  oourt  .  of  Maeisa* 
ckiUMs  iBi  3i698y  Knawltonj  J.,  speakitig 
for  the  bourt,  saidt  13ie  law  ia  clearly  ^x.- 
pressed 4n  Chicago  k  A.  II4  Co.  v.  A1710I,  144 
m.  S«l,.270,  Ifl  L.B.A.  313,^33  N<  M.  294, 
206,  j£  Aon.  Negx  Caar  694^  aa  fcdlows:,; 
'TPm-sons' taking. passage  upon  fraighi  trains, 
or  in  a  eaboOse  or  ear  attached  to  a  freight 
train,,  catonoteiipect  or  ni<}uire  thie  eon- 
veBicnees  ei}  aU'W  the  safcgliacds  agaiAst 
da&iger  that  they  may  demand  upon  trains 
devoted  to  passenger  serviee,  aad  arie  .  ac'^ 
cordittgly  held  to  have  acc^pited  tlie  ai:0om> 
modattiob  provided  by  the  company,  suAiject 
to  all  tke  ordinary  inconveniences,  delays, 
and  hiasards  incident  to  siuh  trains,  when 
made-  ttp  abd  e^^ipped  in  the  ordinary 
manner  ol  making  up  and  equipping  such 
trains,  and  managed'  with  proper  oare  and 
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.skill.  .  .  .  But  if  a  railway  company 
company  consents  to  carry  passengers  for 
hire  by  such  trains,  the  general  rule  of  re- 
sponsibility for  their  ^afe  carriage  is  not 
otherwise  relaxed.  From  the  composition 
of  such  a  train  and  the  appliances  neces- 
sarily used  in  its  efficient  operation .  there 
cannot,  in  the  nature  of  things,  be  the  same 
immunity  from  peril  in  traveling  by  freight 
train,  aa  there  is  by  passenger  trains,  but 
the  same  degree  of  care  can  be  exercised  in 
the  operation  of  each.  The  result  in  respect 
of  the  safety,  of  the  passenger  may  be  wholly 
diflTerenty  because  of  the  inherent  hazard^ 
incident  to  the  operation  of  one  train,  and 
not  to  the  other,  and  it  is  this  hazard  the 
passenger  assumes  in  t^ing  a  freight  train, 
and  not  hazard  or  peril  arisii^g  from  n^li- 
gence  or  want  of  proper  care  of  those  in. 
charge  of  it."  .  .  ,  The.  plaint  iff  in  the. 
present  case  well  understood  the  kind  of 
business  >in  wh^h  tlie  defendant  was  en- 
gaged, and  the  manner  in  which  the  busi-, 
ivess  was  cosiductad.  So,  far  as  there  were, 
dangers  naturally  incident  to  the  runnings 
ai  freight -cajTs  and.Apff^sei^ger  car  in  thc^ 
same  traioj  the  .parties,  ipi^t  Ita.pr^aunued 
to  have  qontrafyted  m  rafearenise  to  th^, 
and  the  plaintiff  to  b»ve  .assumed  thent!" 
•  In  this  Wait  Case  the  plaintiff  thus  tes- 
tified-as.  to  the  things  <whiieh  cansed  hi^  in*-- 
juiy:  ''I  got -on  at  the.wa^r,  t^nfc^i.and  the. 
train  started  put,.  A  man? by  the, name: of 
Bickett  got  oU'Wi^me,  and  t^iere.was  one 
o<^r  man-^n  the  train,,  b9th  .striMigers  .to 
me.  ne  train  started  out;  and  just, as  the- 
caboose  had  got  a  littJba  past  tl^d^pat,  I 
supposed  thn  trauii  had.puUed  out  for  good;- 
and  I  raised  up  int  HP|y  seat  tor  t^Jce  pff  my 
cfVjercoat)- and  I. stepped  ont,of.thQ  seat  kind 
of  aidewaya,  and  I  had  my  left  asm  th^»^^ 
out  like  th«itj  wh/en  all  «^  once  ..the,  train 
stropped  suddenly  a44  it  throwednv^*  .Xhere. 
was  a  teat  directly  in  front  of  me  ,that  had 
no  back  en  it,  it  was  biroke  off;,,  and  the- 
nsKt  seat  was  turn^  the  other  way  and 
Uie  other  one  this  wfiy  and  th rowed  two 
bacics  together;  and  I  struck  my  back  and 
side  .  .  .  across  those  two  seats;  and 
I  went  on  there  with  force  enough  that  I 
brake,  them  right  .doiwui,  and  it .  kind  of 
stunned  me  M  first,,  and  it  knocked  the- 
breatit  out  of  me,  and  I  lay  there  for  a 
half  mi3iute»>and  got  up  and  sat  down  in 
the  seat.  I  cpuld  hardly  speak  and  could 
hardl;^  catch  my  breath*  .  *  .  .  I  went  on 
to  Green  Castle  a«d  got  off  there.  I  could 
hardly  get  up  town.  When  J  went  up  street 
I  venuted  blood,  and  went  and  saw  a  doc- 
tor. That  night  I  took  the  passenger  train 
for  my  home  at  Cedar  Bapida,  lowa^  and 
got  there  next  day." 

Upon    these    facta    Judge    Brace    said: 
'There  is  no  conflict  in  the  evidence.    There 
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is  no  evidence  tending  to  show  any  defect 
in  defendant's  track,  train,  or  any  of  its 
appliances.  No  evidence  tending  to  show 
any  want  of  skill  or  care  on  the  part  of  its 
employees  in  the  management  of  the  train 
from  the  time  plaintiff  got  on  it  until  the 
accident  happened,  or  that  the  train  was 
stopped  at  an  improper  place,  or  in  an  im- 
proper manner,  or  that  the  shock  which 
caused  his  fall  was  not  a  natural  and  ordi- 
nary incident  of  the  stopping  of  sueh  a 
train  in  a  proper  manner,  by  the  proper 
application  of  the  proper  means  for  that 
purpose.  In  other  words,  there  were  no 
facts  proved  from  which  an  inference  of 
negligence  on  the  part  of  defendant  could 
be  legitimately  drawn." 

In  the  Wait  Case,  supra,  the  trial  court 
sustained  a  demurrer  to  the  evidence,  and 
this  court  sustained  that  rule. 

In  Hedrick  v.  Missouri  P.  R.  Co.  195  Mo. 
loc.  cit.  Ill,  93  S.  W.  269,  6  Ann.  Cas.  798, 
Gantt,  J.,  thus  sets  out  the  facts:  **Plain- 
tiff's  account  of  what  took  place  at  La 
Monte  was  that  after  the  train  got  to  La 
Monte  it  was  in  a  manner  stopped.  Two  of 
the  trainmen  had  already  left  the  caboose, 
and  the  plaintiff  got  up  and  started  to  the 
rear  end  of  the  ear,  und  there  was  a  jump, 
he  did  not  know  what  happened,  but  thought 
the  train  had  collided,  and  for  a  moment  or 
two  he  did  not  know  what  had  happened, 
and  when  he  came  to  himself  he  felt  that 
he  was  injured,  and  sat  down  on  a  seat, — 
went  to  a  seat  and  sat  down,  and  at  that 
time  the  train  was  perfectly  still.  The  oa- 
boose,  after  the  train  stopped,  was  in  the 
neighborhood  of  100  or  150  yards  from  the 
depot  at  Ija  Monte.  He  testified  that  when 
lie  came  to  himself  he  was  on  his  feet,  and 
could  not  state  whether  he  had  been  thrown 
down  or  not.  He  testified  that  he  had 
traveled  a  number  of  times  in  cabooses  at- 
tached to  freight  trains  and  on  freight 
trains,  and  he  was  then  asked  the  effect 
that  the  stopping  of  the  train  had,  and  he 
answered:  'The  reaction  on  the  car  was  so 
severe  that  it  upset  the  water  tank  in  the 
caboose  and  spilled  water  all  over  the  floor.' 
'That  jar  was  severe — ^the  severest  I  ever 
experienced  on  a  freight  train.'  'The  ex- 
tent was  so  hard  it  upset  the  water  tank 
in  the  car.'  'It  jerked  me  senseless  and  in- 
jured my  neck.'  On  cross-examination  he 
testified  that  when  he  started  to  go  to  the 
rear  end  of  the  caboose  'the  train  was  bare- 
ly moving;  it  was  not  running  one  mile  an 
hour,  not  near  as  fast  as  a  man  could  run 
or  walk ;  it  was  not  going  as  fast  as  a  man 
could  walk;  the  rate  of  speed  was  so  that  a 
child  could  walk  and  get  off  it  if  it  had  not 
been  jarred.'  He  was  asked  whether  he  was 
thrown  down,  and  answered :  'Well,  I  do  not 
know  whether  I  was  or  not;  right  there  is 
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where  I  never  wiU  be  clear.  I  do  not  think 
I  went  to  the  floor.  I  was  stunned  for  a 
minute  or  two.'  Asked  whether  or  not  he 
struck  his  head,  neek,  or  arm  against  any- 
thing in  the  caboose  at  that  time,  he  an- 
swered, 'I  think  I  kind  of  caught  myself 
on  the — against  the  door  easing  or  against 
the  door  as  it  swung;  the  jar  was  so  vio- 
lent and  severe." 

After  quoting  and  approving  what  we 
have  quoted  from  the  Wait  Case,  supra,  and 
after  a  thorough  review  of  other  Missouri 
authorities  Judge  Gantt  proceeds  thus: 
"It  is  well  settled  that  negligence  cannot 
be  presumed  when  nothing  is  done  out  of 
the  usual  course  of  business,  unlese  the 
course  is  improper.  There  is  nothing  in 
this  record  to  indicate  that  there  was  any 
act  of  omission  or  commission  not  usually 
incident  to  the  constant  moving  of  heavy 
freight  trains  under  the  control  and  man- 
agement of  skilful  and  careful  employees. 
We  are  not  unmindful  of  the  contention  of 
the  plaintiff  that  the  defendant  jerked  or 
knocked  or  bumped  the  train  with  unusual, 
unnecessary,  and  extraordinary  force 
against  the  caboose,  but  we  are  clearly  of 
the  opinion  that,  in  the  light  of  the  uni- 
form expression  of  this  court  and  of  the 
several  appellate  courts,  the  evidence  in  this 
case  was  wholly  insufficient  to  establish  any 
such  unusual  and  extraordinary  jarring  and 
jerking.  In  our  opinion,  the  basic  fact 
upon  which  a  recovery  must  rest  in  this 
case,  to  wit,  the  negligence  of  the  defend- 
ant, was  not  established  either  by  the  posi- 
tive testimony  of  the  witnesses  or  by  any 
presumption  of  negligence  arising  out  of  the 
facte  developed;  and  it  results  that  the 
plaintiff  was  not  entitled  to  recover,  and 
the  judgment  of  the  circuit  court  must  be 
and  is  reversed,  and  judgment  rendered  here 
for  the  defendant." 

The  case  law  is  so  thoroughly  reviewed 
in  the  Hedrick  Case  that  a  rcaidiag  thereof 
will  suffice  as  to  the  Miesoori  rule. 

Now,  reverting  to  the  case  at  iNir:  Plain- 
tiff knew  that  he  was  going  to  ride  upon 
'Kacer  Dips"  in  an  open  ear.  He  saw  the 
car.  Long  before  he  got  to  the  place  of 
accident  he  knew  that  his  course  was  up 
and  down  steep  inclines  and  declines  and 
around  sharp  curves.  He  had  contracted 
for  a  pleasure  ride  upon  a  device  which  was 
open  to  his  view,  or  so  open  to  his  view 
in  the  greater  part.  No  negligent  act  of  the 
defendant  is  shown.  No  attempt  is  made 
to  show  that  the  movements  of  the  car  at 
the  time  of  the  injury  were  unusual  or  ex- 
traordinary movements  for  that  particular 
mode  of  transportation.  If  the  jerk  de- 
scribed by  Wait  and  by  Hedrick  were  not 
suflioient  in  those  cases  to  show  an  unusual 
happening  in  that  mode  of  transportation. 
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liow  can  it  be  said  that  the  faint  elackeniiig 
of  the  car  and  the  increase  of  speed  of  the 
car,  and  the  "wiggles''  of  the  car,  described 
in  this  case,  can  be  held  to  be  evidence  of 
an  unusual  occurrence  in  this  mode  of  trans- 
portation ?  So  we  say  that  upon  that  theory 
of  passenger  and  carrier  the  demurrer  to 
this  evidence  was  properly  sustained,  and 
the  judgment  of  the  court  nisi  should  be 
affirmed. 

V.  Personally,  I  do  not  believe  the  case 
IS  one  of  passenger  and  carrier.  We,  as  a 
court,  are  not  more  ignorant  than  the  gen- 
eral public.  What  is  generally  known  we 
must  know.  We  know  that  there  are  a 
great  number  of  pleasure  devices,  the  ob- 
jects and  purposes  of  which  are  to  furnish 
f^ensational  experiences  for  pleasure  seek- 
ers,— the  scenic  railways  with  all  their  vari- 
ations; the  circular  swings  with  all  their 
variations;  toboggan  slides,  etc.  They  are 
not  commcm  carriers  of  passengers  in  any 
sense  of  the  word.  Nor  do  we  believe  the 
doctrine  res  ipsa  loquitur,  as  appKed  to 
common  carriers,  has  application  here,  but, 
as  said  in  the  Maryland  Case,  supra,  !n  the 
quotation  we  have  made,  the  doctrine  may 
be  said  to  apply  to  at  least  two  classes  of 
cases,  which  are  described  therein,  and  the 
latter  class  described  in  the  Maryland  Case 
may  cover  those  devices,  and  the  doctrine 
res  ipsa  loquitur  be  invoked  upon  a  proper 
state  of  facts;  but  those  facts  are  not  in 
this  reoord. 

The  cases  holding  that  the  parties  in  cases 
of  this  kind  bear  the  relation  of  carrier 
and  passenger  are  O'Callaghan  v.  Del  wood 
Park  Co.  242  III.  336,  26  L.R^.(N^.)  1054, 
134  An^.  St.  Rep.  331,  S9  N.  £.  1006,  17 
Ann.  Cas.  407,  and  oases  citing  and  follow- 
ing that  case.  This  question,  however,  goes 
only  to  the  measure  of  care,  and  there  are 
several  cases  whicJi  take  a  different  view 
as  to  the  relationship,  of  the  parties.  In 
the  view  we  have  taken  of  the  facts  in  this 
case,  under  the  assumption  that  the  rela- 
tionship did  exist,  this  question  is  largely 
«  moot  one  now. 

The  judgment  nisi  should  be  affirmed. 

It  is  so  ordered. 

Woodson,  Ch.  J.,  and  Berelle,  J.,  coa- 
4;ur.  F«rl8,  J,,  concurs  in  result  and  all 
of  opinion  except  paragraph  V. 

Bond,  J.,  dissenting: 

I.  The  following  opinion  written  by  me 
in  Division,  with  a  few  additions,  is  now 
filed  as  my  dissent  from  the  opinion  adopt- 
ed by  the  majority  of  this  court. 

Plaintiff  sued  the  defendant  for  $25,000 
for  injuries  sustained  while  riding  on  a 
scenic  railway  called  the  "Racer  Dip,"  oper- 
ated by  defendant  for  the  transportation 
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of  persons  for  hire  over  and  around  double 
metal  tracks  supported  by  trestles  and  pro- 
ceeding over  very  steep  high  and  low  grades 
so  as  to  return  on  a  circuitous  course,  after 
a  trip  of  about  three  quarters  of  a  mile,  to 
the  starting  station.  These  tracks  are  situ- 
ated in  Forest  Park  Highlands,  an  amuse- 
ment resort  in  St.  Louis.  The  cause  of  ac- 
tion stated  by  plaintiff  is,  to  wit:  "Plain- 
tiff further  states  that  on  or  about  the  8th 
day  of  May,  1910,  for  a  valuable  considera- 
tion paid  defendant,  they  received  the  plain- 
tiff into  one  of  their  conveyances  or  cars 
aforesaid,  for  the  purpose  of  conveying  him 
therein  as  a  passenger  on  and  around  the 
racer  dip  aforesaid;  that  said  racer  dip,  the 
cars  and  track  thereon,  were  so  faulty  and 
so  defectively  constructed,  and  defendants  so 
negligently  and  carelessly  maintained  and 
operated  the  same  that,  by  reason  thereof, 
the  car  in  which  plaintiff  was  a  passenger 
as  aforesaid  vibrated  and  shook  so  that  the 
plaintiff  was  thrown  with  much  force 
against  the  back  of  the  conveyance  or  car 
in  which  he  had  passage,  and  plaintiff's 
right  foot  and  leg  were  suddenly  and  vio- 
lently thrown  upwards  and  out  of  said  con- 
veyance er  car,  thereby  causing  his  said 
right  foot  and  leg  to  be  eaught  in  and 
thrown  upon  and  against  railings,  poets,  and 
uprights  along  and  outside  of  said  convey- 
ance or  car,  through  Wliieh  plaintiff  was 
greatly  and  permanently  injured,"  etc. 
'  This  pleading  was  either  a  statement  of 
general  negligence  in  the  constmction  and 
operation  of  the  "car  and  track"  in  their 
entirety,  as  would  seem  dearly  to  be  the 
case  under  the  examples  and  definitions  of 
general  negligence  contained  in  tbe  fellow 
ing  cases:  Stauffer  ▼.  Metropolitan  Street 
R.  Co.  243  Mo.  loe.  cit.  326,  3^6,  147  S. 
W.  1032;  MacDonald  v.  Metropolitan  Street 
R.  Co.  219  Mo.  loc.  cit.  487,  118  S.  W.  78, 
16  Ann.  Cas.  810;  Briscoe  v.  Metropolitan 
Street  R.  Co.  222  Mo.  loc.  cit.  113,  120  S. 
W.  1162,  and  cases  cited,— or  it  constituted 
an  allegation  of  specific  negligence,  as  is 
suggested  in  the  majority  opinion.  If  it  be 
construed  as  a  mere  joinder  of  general 
allegations  of  negligence  in  the  construction 
and  operation  of  defendant's  railway,  then 
it  stands  admitted,  and  such  is  the  uni- 
versal law,  that  the  case  made  by  the  plain- 
tiff entitled  him  to  go  to  the  jury.  On 
the  other  hand,  if  the  theory  of  the  learned 
majority  opinion  is  correct,  that  the  forego- 
ing allegations  constituted  only  averments 
of  particular  and  specific  negligence  (which 
I  do  not  concede ) ,  then  the  case  should  have 
gone  to  the  jury  upon  the  phase  of  the  evi- 
dence presented  by  the  testimony  of  plain- 
tiff and  his  companion.  This  case  presents 
these  two  alternatives;  for  there  can  be 
no  doubt,  either  upon  reason  or  authority. 
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that  the  defendant  owhitig  and  operating 
the  scenic  railroad  for  the  transportation 
of  the  general  public  for  hire  was  engaged 
in  a  calling  essentially  the  same  as  that  of 
a  common  carrier  of  persons.  Van  Hoeffen 
V.  Columbia  Taxicab  Co,  17.9  Mo.  App.  ^00, 
162  S.  W.  694  J  O'Callaghan  v.  Dell  wood 
Park  Co.  242  111.  loc.  cit.  343,  ^45,  26  L.tt.A. 
(N.S.)  1054,  134  Am.  St.  l?ep.  331,  89  K.  E. 
1005,  17  Ann.  Cas.  407;  Hartman  v'  Ten- 
nessee State  Fair  Asso.  134  Tenn.  159,  183 
S.  W.  735;  Best  Park  &  Amusement  Co.  v. 
Rollins,  192  Ala.  534,  68  So.  417;  Chesa- 
peake Beach  R.  Co.  v.  Brez,  39  App.  0.  C! 
58.  Hence  the  only  question  is  whether  any 
phase  of  the  evidence  adduced  by  plaintiff 
tended  to  make  a  case  to  wliich  the  do(i- 
trine  of  res  ipsa  loquitur  would  be  ftpplicable 
under  the  theory  that  the  allegations  of  neg- 
ligence iii  the  petition  were  general,  or 
tended  to  show  9.  8tat«  of  fa^ts  giving  rise 
to  a  reasonable  inference  of  negligence  on 
the  part  of  the  defendant  In  the  construc- 
tion and  operation  of  its  cars  and  tfack, 
upon  the  theory  that  the  petition  charged 
specific  negligence  in  that  respect. 

l^e  ttfstinioiiy:  ol  tfa»  plaintiff  as  to  iikd 
OQCunrehic^  9f  tiie  injury  is,  ta  wit: 

Q.  Wh«t  -sort  o{  a  tmoklM.  tjkeve  on  Uie 
raoer  dipii  I  -    :  .     .      • 

•A.  fliJeria  it  tw^  tracks* 

Q.  Is  it  4  Ifivel  txtjtkt 

A.  Part  ol  Uiewfty  it  is  level  i^id  |»lLrt 
H  is.incUnes  aii4  Bteep  liiUd  and  ehort 
taril0.  ..  •   :.       .1 

Q.  Louder,  '{ilaase^ 

A.  inelineft  and  liieep  kiUi*  aadt  sliort 
evrrvee  and  sflmieirekn. 

Q.  W#n,  y<m  sky  yoYi  had  parage  on  one 
of  these  trains  on  the  9ih  of  May,  IdlOt 

A.  Y^,  air; 
•  Q.  iCo^,  will  yon  t^ll  the  jury  if  yoti  haS 
atiy  accident  there  and  how  it  hisippened?' 

A'.  I  t^as  sitting  in  one  of  tl^ese  tark.atid 
fitting  on  the  right  side,  and  it  started 
out  on  the  run  knd  got  very  near  all  way 
around,  and  the  car  slackened  speed  and 
threw  me  forward,  and  started  up  alj  of  a 
sudden  and  threw  me  bacVwa^d,  and  shot 
up  that  wa^  (indieating)  and  threw  ^e  to 
one  side,  and  threw  xuy  right  foot  out  and 
caught  mj  kc* 

Q.  Whea  your  foot  W4.e  thrown  out,  vhAt 
bapfieiied  to  it. 

A.  It  was  oaui^  agaanst  posts  oir  up^ 
rights  or- rails  and  alongside  the  track  wbere 
the  «at  was. 

Q.  Kow,  then  did  it  injure  yowr  foot  or 

leg? 

A.  It  broke  my  rigbt  leg  abont  an  Snch 
and  a  half  above  the  ankle  and  threw  the 
leg  out  of  place,  and  tore  all  the  flesh  off 
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my  leg  khd  broke  it  <^fr  ri^ht  lip  abotit  here 
(indicating)  and  twisted  the  knee. 

Q.  Did  the  accident  tender  you  tmcon- 
g6iou8  or  nott 

A.  Yes,  sir. 

Q.  How  long  were  yon  unconscious? 

A.  Why,  right  after  the  icddent  I  became 
unconscious,  and  1  didn*!  know  Anything  tin- 
til  MondlBiy  evening^tifftil  the"  following 
evening. 

.  Plaintiff  also  testiaed  that  be  $at  Ux  the 
second  seat  in  the  second  oar;  .that  there 
was  BO  TAil  or  bar. to  which  Jie  could  hold, 
adding  further,  ''Only  this  )ittle  d^board 
or  something  there  in  front,  thai  ypu  could, 
hold  to,  but  there  ws^i^lt  anything  that  you 
could  reach  your  hands  out  to  that  we 
cou^d  Mid  pnio}".  that  tiie  tri^in  was  sent 
out  with  no  attend^Jit,  and;  carried  four 
passengers  on-  that  trip;  thi^t  he  had  never 
ridden  on  one  before,  ai^i  that,)»e  received 
no  intojr^netiiw  from  the  defendant  or .  its 
empl^eee  of  ,t^e  con^it^ipn  qf  the.  track  or 
its  eharp  ^sftrvies/or  sleep  gxftde^,.  qr .  tliat 
it  FS<s  ^nprotect^.  on  ,tlie  sid^f.nK^r  of  the 
jerking  of  Uie. train,  nor,  the  d^^nger  of  a 
ride  ther^^vt;- tbat  h^.  pfid  a..fare  oi  10 
centa  ipr  hia  pmss^e;  .t^i^t  ,ati  t^e  pjace  of 
the  aqqdent.  the  oar ,  if ae .  slajsting  i^  little 
oy^r  to  the  fide  where  thf?  pUiiiitiff.  set. 

Pldihtiff^s  Cf^n^panMn  mi  €hie  trip'  testified, 
Q.  Will  you  state  just  how  he  Wft«  in- 

ftfrMr-  •  '    - 

A.  Yes,  sfi*.  'W*  W«*  Wfi  thb  last  curve 
(bottling  in,  a*i«  tfce'  ckv  wfcrt  runmug  at  a 
b^gh  speed,'  ai<d  tWe  (ear  slacked  tip  kihd  of, 
aiid  he  w«4  throwed  np  fiMrtvaM,  ahri  the 
car  ^art^  i*(>  at  a^jrett^Mgh  »peed  kgti\\i, 
Whl^h  natnrall^  ttirnM  MA  biiek,  and  his 
fifebt  fool  Ml  between'  thfe  tkT  kisA  th^  rail- 
ing, the  outside^  raiiit^g.        

Q.  Between  wbat  traifc?   '      '    •  ^   '  ' 

A.  The  Wkiltn^.      -  '  '  ' 

Q.  IMd  it^  e&teh  dn  an^itt^  cMi'tlte  ^mt- 
A^f  ■   ■  .    '  '■''  f  -.    ■     - 

A.  When  the  car  kind  bf"  ^?glgled,  it 
caugfeft  bis  i&bl.  '        '   

Q.  What  do  you  mean  wijgjjled? 

A.  Well  (indicating),  kind  of  shaken  from 
o*e  side  «d'tbe  dthW:   • '-     "  '  •' 

'Q.'  Was  that  fehakihg  #iorfe  violent  than 
at  any  other 'point  in  the  i^ide  ai>ofund  the 
dip?     ... 

A.  The  shaking  Was  ttnnre  ii  tlitf  last 
corve  thftn  at  tiny  plboe  ob  *He  dip.   ' 

Q.  What  effect,  if  in5^thing;  did  Iftis  de- 
creashig  of  the  speed  and  tbeilk  starting  of 
the  car,  as  you  state,  have  on  you? 

A.  Wliy  it  threw  me  ba^k;  bnt  I  was  just 
Kicky  enough  to  catch  my  hcfld  there  or  it 
would  have  threw  ihe;  T  was  lucky  en^u^h 
to  catch  niy  bold    to    keep    from    getting 
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thrbwA  otii  of  th6  cur;  theni  I  jgnibb^  Jfr. 
Pointer'^  arnt  and  tfied  to  pfei^eirt  hiifr  ftotti 
getting  huHf  but  ft  was  too  late. 

Q.  Wfrat  curve  wem  fan  aj>proa<ftAQg' «fl^- 
it  at  tlie  tittle  of  the  acdideiit? 

A.  It  waft  On  the  last  eutve — gohijg^  fA  «lft 
the  last  cutve. 

Q.  Sitr 

A.  It  was  on  the  lart  ctirtl^^-^ihg^  hr  tm 
the  ^astirihi. 

Q.  Have  you  i^ince  tlmt  thue  ridden  on 
the  racer  dipt 

A.  Tes,  sir;  I  ha^. 

Q.  Did  it  decrease  and  iA^rease  the  speed 
in  the  mahner  in  which  ydti  state  It  dM  ao 
on  the' occasion  when  Pointer  was  injuriid: 

•         •         • 

A.  Tito,'  sir;  and  H  Hiots  like  they  h«d 
the  ^pejerd  inor^  under  cohtfol  kftiri^ard^. 

Q;  Whkt  \4rould  yott  say  c^MtM  fk>ihter 
to  be  thrown,  his  foot  to  be  thrown  out  of 
the  car?    .     .'    .  '  ../«/' 


A.  Why,  the  rate  of  high  speed,  and  then 
the  «tiddMi  btop.  The  sn^ifen  stoW^dbwti  in 
the  speed  and  the  start-up  right -qiiick, 
which  naturally  throwed  him  back  and 
threw  his  foot  out  of  the  car. 

The  eleyation.of  the  track  and  its  propul: 
sive  powers  were  these:  The  trains  w^e 
started,  on  their  jpumey  by  being  hau^d 
vP'4^fH;«AgW  9^  7#  (ifigree^  h^  ntfans  o|  an 
electric  power  cable.  When  th^y  ,refi^hed 
t^s.AvV9{nft  the  physiqal /orce  was  released, 
and  the  trains  were  carried  thence  by.grf^y-} 
ity  and  the  momentum  acquired  by  the 
shaa^  d^^^nt,  Irgon  .the  poifit  whec^  thi^  e^- 
tric  force  had  been  released.  After  tl^e 
triMA*  left  the  higheat  point  to  which  they 
were  caarvied  by  electric  power,  they  stfurtc^ 
over  ^  q^urse  of  i«pid  ^^fcentA  and  ascepts. 
and  around  sharp  curves.  The  angles  of  the 
sH^eet^ing  grades  ri^nged  from  45  to  60  de- 
grees^.and  the  trains  are  run  *>t  a  very 
high  rate  of  speed."   . 

llie  Mentoit's  secretary  teatilied  that  h^ 
CQ^hi  not  tell  what  speed  it  w«3«  althongh 
it  tOQl(.  about  ioujr  minutes  from  the  time 
the  train  started  to  get  to  the  returning 
poiintt,  He  aiao  testified  th»t  the  scenic.  jgiiJl- 
way  was  opened  on  the  23d  of  April,  and 
tliai  |t«  4)perat^  was  delajred  a  few  daya 
on  account  of  the  snow,  and  that  the  ax^ci** 
dent  occur jied  on  the  8th  of  May.  This  was 
the  substance  of  his  testimony. 

It  is  apparent,  ii  the  version  of  the  oconr- 
rence. given  for  the  plaintiff  is  to  be  accept- 
ed sa  true,  thai  he  had  become  a  passc^nger 
npon  a  train  without  any  warning  whatever 
of  th«  dare  and  the  prudence  necessary  to  be 
observed  to  render  the  trip  safe,  and  was 
seated  hi  k  car  which  was  not  furnished 
with  any  handholds  which  he  might  seisse 
in  order  to  withstand  the  shock  of  a  sharp 
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deso'ent  or  a  whitl  around  .a  cvan^i  and 
which  ran  so  near  tha  uprights  or  posts 
supporting  a  atrnctar^  of  the  Side  that, 
wh^n  the  train  reached  ite  last  ascent  and 
begkn  to  deseend'  fxVun  it  on  a.  sharp  curve 
at  a  high  i«te  of  ipe(9d,'he  wae  thrown  first 
fol'ward  and-  then  hadcwatd  by  a  suddea 
jerk  ^  powarfttl  as  t6  throw  hi»  foot  out- 
side the  car  a^d  causa  hia  leg  to  be.atrnoto 
by  th^  upright 'or  ^KiUt  which  supported  the 
hdtihonikl  gtuird  on  wMch  the  aide  Wheela 
of  tlk>o  train  ran.  As  to  the  force  and  sud- 
dtonesB  of  tbr  jerk;  the'  testinuny  of  thef 
companion  is  that  it  rivtts  so  gr^t  as  to 
cause  the  injury  m  deaaciited  in  {daintiff's 
testimony,  and  tb  prevent  hinii  ftom  natch*, 
ing  hold  of  plaiiritiff  dntimai  tO'save  him 
fr(Ah  injury. 

Hiere  can '  be  only  Mo.  wAys-  of^  looking 
at-  <sui3h-  a<  jar  or  iuddidhL'  j^k  of-  the  itrain^, 
w4lleh'  are;  3^irAt,  that  it  waa  an  ordinary 
occurrence;  or,  s40Ohd>  d.n  eactraordinasy 
and  ilttXMUl  haippeiiiing.  If.it  weseith^  for- 
.mer^  tiieift  it-eoiietitntied  asnfileien^  baisin 
fMr>  E'  raAionai'  ladkrence -ol ,  defeo^ive^  ieofk-* 
struction  of  the  car,  in  tliat  it  was  not  pro- 
vided -¥4th  a  handhold  nor  sufiflciently  ele- 
vated at  its  sides,  or  that  it  ran  too  close 
to  i^'olit^iaeJtybflU^'Ua  tiult'«d6&/1inffer- 
fections  implied  negligence  on  the  part  of 
defendant  in  prdiidiii^  ^rb  and  tracks  of 
such  a  character  as  tO  inflict  injury  upon 
passen^^  in  thdir  -  ijorndri.1  .  o|)^iition. 
Hence,  upon  the  theory  that  the  petition 
alleged  speeifi6  n^i^^nee  aa.  to  tl|e  con- 
struction and  operation  of  its  railway,  the 
pfaintiil^ » did '  niloQr.  a; « cah» .  f  Daln-wlHBh>  ■  thei 
jury  wefe  entitled  io  iSkiet  the  TSry  apeeific 
negligence  avefrred. 

If,  however,  we  tal:e  the  other  vieir'that 
iJ^e  jerk  or  jar  was  an  extraordinary  event 
o^  snob  fo^CA  and  suddepneaa  k»  to  cause  the 
injury  to  plainiaff,  then  piroof  oi  that  ^ct 
would  necessarily  call  into  play  the  rude  of. 
res  ipsa  lo^iiltitr,  whioh  is  that,  where  tba 
thing  causing  the  injury  is  under  th)e  ew^lu- 
sive  control  of  one  who  owes  a  duty  to  an- 
other, and  it  is  shown  that  the  injury  would 
not  have  occurred  in  the  ordinary  course 
of  things  if  the  agency  inHicting  it  had  bem 
managed  or  operated  with  due  care,  therf 
evidence  of  the  happening  of  the  injury, 
without  the  fault  of  the  person  injured, 
affords  prima  facie  evidence  of  negligence, 
and  will  take  the  case  to  the  jury-^ivL  .per- 
mit it  to  infer  negligenee,  and  then  find  fromi 
all  the  evidence  whetheir  this  inference  has 
been  rebutted  or  ovei'come  and  tlie  plaintifil^ 
has  sustained  the  burden  of  proof  imposed 
on  him  by  law.  This  rule  has  been  applied 
to  injuries  caused  by  railroads,  elevators, 
electric  wiresi  and  divers  other  appliances 
involving  the  use  of  powerful  forces  or 
machinery.   4   Wigmore,   Ev.   §    2s509,   and 
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cases  cited  in  note;  5  R.  G.  L.  §  713,  p,  74; 
29  Cyc.  591,  and  cases  cited;  Sweeney  v. 
Erving,  228  U.  S.  233,  57  L.  ed.  815,  33 
Sup.  Ct.  Rep.  41tf,  Ann.  Cas.  1914D,  005; 
Brown  y.  Louisiana  &  M.  River  R.  Oo.  256 
Mo.  522,  165  S.  W.  1060;  Dougberty  v.  Mis- 
souri R.  Co.  81  Mo.  325,  51  Am.  Rep.  239; 
Gallagher  v.  Edison  Illuminating  Co.  72  Mo. 
App.  579;  O'Callaghan  v.  Dellwood  Park 
Co.  242  in.  336,  26  L.R.A.(N.S.)  1054,  134 
Am.  St.  Rep.  331,  89  N.  E.  1006,  17  Ann. 
Cas.  407;  s.  c.  149  111.  App.  34;  Redmon  v- 
Metropolitan  Street  R.  Co.  185  Mo.  loc.  cit. 
10,  105  Am.  St.  Rep.  558,  84  S.  W.  26; 
Price  v.  Metropolitan  Street  R.  Co.  220  Mo. 
loc.  cit.  457,  132  Am.  St.  Rep.  588,  110  S. 
W.  932;  Whittoker,  Smit^,  Neg.  §  419,  p. 
652;  Turner  v.  Haar,  114  Mo.  loc.  cit.  346, 
347,  21  S.  W.  737 ;  Hughes  v.  Atlantic  City 
&  S.  R.  Co.  L.R.A.1916A,  927,  and  notes 
pp.  930  et  seq.  (85  N.  J.  L.  212,  89  Atl. 
769,  Ann.  Cas.  1916A,  102). 

It  follows  that,  whether  the  allegations 
of  the  petition  be  construed  as  a  charge  of 
general    or    specific    negligence,    in    either 


event,  under  the  undisputed  testimony,  the 
plaintiff  made  a  case  entitling  him  to  go 
to  the  jury;  for  the  phase  of  the  evidence 
above  quoted  tended  to  prove,  as  has  been 
seen,  the  charge  of  defective  construction 
and  operation  (which  the  majority  opinion 
holds  was  a  specific  one),  or  it  tends  to 
show  a  state  of  facts  invoking  the  rule  of 
res  ipsa  loquitur  if,  aa  I  think,  the  charges 
of  negligence  in  the  petition  were  general. 
In  these  circumstances  it  was  the  duty 
of  the  defendant  to  rebut  the  prima  facie 
case  made  by  the  evidence  given  for  the 
plaintiff  on  one  or  the  other  theories  of  neg- 
ligence alleged  in  his  petition.  Defendant 
took  no  steps  to  rebut  the  weight  of  the 
evidence  against  it  at  the  conclusion  of 
plaintiff's  case,  but  interposed  a  general 
demurrer  thereto  which  should  have  been 
overruled,  and  the  case  sent  to  the  jury. 

Walker  and  Blair,  JJ.,  concur. 

Petition  for  rehearing  denied  Deeember 
4,  1916. 


TBNNfiSSES  supreme:  COURT. 

J.  A.  FORD 
v. 

FARMERS'  EXCHANGE,  Appt. 
(—  Tenn.  — ,  189  S.  W.  368.) 

Bamages  -«  breach  of  wamtnty  of  seed. 

The  damages  for  breach  of  warranty  that 
seed  sold  to  produce  a  crop  for  market  is 
true  to  name  is,  in  case  the  purchaser  acts 
in  ignorance  of  the  breach,  the  value  of  a 
crop,  had  the  geed  been  as  warranted,  such 
as  would  ordinarily  have  been  produced  that 
year  less  the  value  of  the  one  actually  pro- 
duced. 
For  other  aises,  gee  Damages,  III,  a,  4$  c,  in 

Dig,  1-^52  K.  8. 

(November  18,  1916.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Civil  Appeals  reversing  a 
judgment  of  the  Law  Court  of  Johnson 
City  in  his  favor  in  an  action  brought  to 
recover   damages  for  breach  of  an  alleged 

Note. —  The  measure  of  damages  for 
breach  of  warranty  as  to  seeds  is  discussed 
in  the  notes  to  Leonard  Seed  Co.  v.  Crary 
Canning  Co.  37  L.R.A.(N.S.)  79,  85,  and 
Buckbee  v.  P.  Hohenadel,  Jr.  Co.  L.R.A. 
1916C,  1011,  1013,  covering  the  general  sub- 
ject of  the  liability  of  a  vendor  of  seeds. 

The  analogous  subject  as  to  sale  of  trees, 
shrubs,  plants,  or  vines,  including  the  meas- 
ure of  damages,   is  treated  in  the  note  to 
Kelly  V.  Lum,  49  L.RJL.(N.S.)  1151. 
L.R,A.1917B. 


I  warranty  by  him  in  the  sale  of  certain 
seed.     Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thad  A.  Cox,  Harr  A  Burrow. 
and  Ben  H.  Taylor  for  appellant. 

Messrs.  Vines  Sk  Price  and  BlTfne  A 
Gulnn  for  appellee. 

Wllllams,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  begun  by  Ford  to  recover 
danuiges  for  the  breach  of  an  alleged  warran- 
ty made  by  defendant  in  the  sale  of  water- 
melon  seed. 

It  appears  that  plaintiff  has  for  many 
years  been  engaged  in  raising  melons  for 
market  on  a  large  scale.  There  was  testi- 
mony tending  to  show  that  defendant  had 
sold  plaintiff  his  melon  seed  for  fleveral 
years,  the  seed  being  known  as  'lllekley 
Sweets,''  and,  knowing  of  the  use  intended 
to  be  made  of  them,  guaranteed  that  the 
seed  sold  on  the  particular  occasion,  which 
were  to  come  from  a  new  and  untried  pro- 
ducer, were  of  that  variety.  The  melons 
produced  from  such  seed  were  the  best  for 
the  soil  and  climate. 

Plaintiff  made  expenditures  in  renting 
land,  preparing  the  soil,  and  planting  the 
seed;  but  on  the  crop  coming  to  or  nearing 
maturity  it  was  discovered  that  the  seeds 
were  not  as  warranted,  but  of  an  inferior 
variety.  An  examination  of  the  seeds 
would  not  disclose  whetlier  they  were  "Klek- 
ley  Sweets"  or  not. 

The  vines  produced  small  melonsi  which 
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were  not  readily  sold  on  the  market.  In 
fact,  plaintiff  testified  that  he  was  able  to 
obtain  only  about  $100  for  the  crop,  selling 
aome  of  the  melons  at  60  eents    a  hundred. 

There  was  also  pnx>f  teading  to  show  that 
liad  the  seed  hem  true  to  kind  the  crop 
would  have  been  of  a  eonsiderably  greater 
value. 

The  defendant  tendered  $2  and  the  costs 
accrued  in  the  case,  and  filed  a  plea  of 
tender.  The  tender  sum  of  $2  represented 
the  difference  between  the  market  value  of 
the  amount  of  seed  delivered  to  plaintiff  by 
defendant  and  the  same  amount  of  '*Klekley 
Sweets."  The  defense  was  that  the  measure 
of  damages  was  at  moat  that  sum. 

The  trial  judge  held  with  this  insistence 
And  gave  peremptory  instruction  to  the  jury 
to  find  for  defendant. 

The  court  of  civil  appeals,  on  appeal,  held 
that  this  ruling  was  erroneous  and  remand- 
ed the  cause  to  the  lower  court  for  trial. 

We  hold  that  this  was  a  proper  disposi- 
tion of  the  case  on  the  part  of  the  appellate 
eourt,  thoi^  we  reach  the  result  on  a 
different  theory  of  the  law. 

There  have  been  developed  two  rules  in  re- 
spect to  damages  growing  out  of  the  war- 
ranting of  seed  that  proved  not  true  to 
name.  The  first  class  of  cases,  dealing  with 
seed,  improperly  delivered  under  the  con- 
tract, that  are  of  such  quality  that  no  crop 
18  produced,  announce  tlie  restrictive  rule 
that  there  is  no  proper  basis  for  the  allow- 
ance of  expected  profits  as  damages.  The 
rule  in  such  case  {appears  to  be  that  the 
items  of  damages  reooverable  are  those  of 
actual  outlay,  such  as  the  price  paid  for  the 
seed,  the  expense  of  preparing  the  soil  to 
receive  the  seed  (less  general  benefit  to  the 
land  therefrom),  the  expense  of  planting, 
and  the  loss  sustained  from  having  the  land 
lie  idle  for  such  period  of  time  as  the  use 
ol  it  was  lost.  Shaw  ▼.  Smith,  45  Kan. 
334,  11  URJi.  631,  25  Pac.  886;  Butler  v. 
Moore,  68  Ga.  780,  45  Am.  Rep.  508;  Reiger 
V.  Worth,  127  N.  C.  230,  52  L.R.A.  362,  80 
Am.  St.  Rep.  708,  37  S.  £.  217;  Vaughan's 
Seed  Store  v.  Stringfellow,  56  Fla.  708,  721, 
48  So.  410;  Sedgw.  Damages  9th  ed.  §§  191, 
768. 

The  other  and  more  liberal  rule  is  applied 
in  cases  where  the  defective  seed  germinate 
and  produce  a  crop  that  is  inferior  in  qual- 
ity and  value  to  the  one  that  would  have 
been  produced  in  the  same  circumstances 
had  the  seed  been  as  warranted.  In  such 
case,  by  an  almost  unbroken  line  of  au- 
thorities in  England  and  America,  there  is 
held  to  be  a  reasonable  basis  on  wliich  to 
estimate  the  profit  that  would  hnve  been 
made  had  the  eeed  been  of  contract  quality. 
It  is  held  that  this  basis  is  found  in  the 
certainly  ascertainable  value  of  the  crop 
L.R.A.1917B. 


actually  produced,  the  court  having  only  to 
estimate  the  difference  in  value  between  that 
crop  and  the  value  of  the  crc^  that  wonld 
ordinarily  have  been  produced  under  the 
same  circumstances  if  seed  true  to  name 
had  been  supplied  by  the  seller.  The  loss 
is  held  not  to  be  conjectural  and  the  dam- 
ages not  to  be  speculative,  or  beyond  the 
contemplation  of  the  contracting  parties. 

In  Wolcott  v.  Mount,  36  N.  J.  L.  262,  13 
Am.  Rep.  438,  this  basis  for  the  allowance  of 
expected  profits  is  thus  recognized:  '^The 
loss  of  the  value  of  a  crop  for  which  the 
seed  had  not  been  sown,  the  yield  from 
which,  if  planted,  would  depend  upon  the 
contingencies  of  weather  and  season,  would 
be  excluded  as  incapable  of  eetimation  with 
that  degree  of  certainty  which  the  law  ex- 
acts in  the  proof  of  damages.  But  .  .  . 
if  a  crop  has  been  sowed  on  the  ground  pre- 
pared for  cultivation,  and  the  plaintiff's 
complaint  is  that  because  of  the  Inferior 
quality  of  the  seed  a  crop  of  less  value  is 
produced,  by  these  circumstances  the  means 
woutd  be  furnished  to  enable  the  jury  to 
make  a  proper  estimation  of  the  injury  re- 
sulting from  the  loss  of  profits  of  this  char- 
acter. .  .  .  The  uncertainty  of  the  quan- 
tity of  the  crpp,  dependent  upon  the  condi- 
tion of  weather  and  season,  was  removed 
by  the  yield  of  the  ground  under  the  precise 
circumstances  to  which  the  seed  ordered 
would  have  been  exposed." 

See  also  White  v.  MUler,  71  X.  Y.  118, 
27  Am.  Rep.  13;  Vaughan'a  Seed  Store 
V.  Stringfellow,  supra. 

In  the  case  of  Hurley  v.  Buchi«  10  Lea, 
346,  it  appeared  that  Buchi,  a  market  gar- 
dener, applied  to  Hurley  to  buy  "Early 
Rose"  potatoes,  informing  the  latter  that 
they  were  desired  to  plant  for  the  early  mar- 
ket; that  that  variety  matured  about  the 
middle  of  June,  and  was  worth  on  the  mar- 
ket $3.50  per  bushel.  A  different  kind,  actu- 
ally furnished  and  planted,  did  not  mature 
until  August.  The  court  disallowed  the 
elftim  of  the  plaintiff  that  he  was  entitled 
to  recover  as  damages  the  increased  value  of 
the  potatoes  he  would  have  raised  and  sold 
if  the  seed  potatoes  delivered  had  been  of 
the  "Early  Rose*'  variety;  and  this  on  the 
ground  that  the  claim  was  based  on  the  as- 
sumption that  if  the  variety  ordered  had 
been  delivered,  they  would  have  been  plant- 
ed, cultivated,  and  matured  at  a  given  time 
(in  June),  and  that  therefore  speculative 
profits  would  be  involved.  The  speculative 
element,  we  conceive,  was  that  the  anticipat- 
ed crop  would  have  matured  on  a  date  that 
substantially  differed  from  the  date  when 
the  seed  potatoes  that  were  actually  fur- 
nished would  and  did  mature. 

In  its  particular  ruling  on  the  point  of 
'  speculative  damages,  the  case  of  Hurley  v. 
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Biic^i  migr,  and  m  tkhilc  slioifld,  be  tr^ted- 
as  not  out  of  harmony  with  tiie  widely  ac« 
copied  general  rule,  bat  as  annonneing  an 
exception  to  it,  based  on  the  faet  above  refer- 
red to.  The  nnoertainty  in  the  quantity  of 
the  crop,  dependent  on'  weather  and  sea- 
Bon^  under  the  laete  of  thai  ease,  was  not 
renloted  by  any  atdlng  reference  to  the  ac- 
tual yield  undcflr  preeisO)  or  fairly  similar, 
eircutnStanceB.  The  weather  at  or  near  the 
date  of  th^  maturing  of  ''fiarly  Rose"  seed 
potatoes  might  hare  been  such  as  to  materi- 
ally aiffeet  the  quantity  and  qnality  of  the 
production,  while  not  having  id€«rtidal  effect 
upon  the  larter  maturing  variety. 

Broadly  stated,  the  rvle  is  that  for  the 
breach  of  b»  e^cpreseed  wavranty  that  seed  is 
true  to  naine>  where  the  seller  knows  tlie 


tise  for  which  the  aank^  is  hrdugfat  and  the 
purchaser  sows  la  iglH>ra»ce  of  ihe  true 
character  of  the  seed,  the  measara  of  re- 
coverable damages  is  the  valve  of  a  crop, 
had  the  seed  beev  as  warniiited^<  sach  as 
would  ordinarily  ha^re  been  'prodnced  that 
year,  leas  the  value  «f  the  erop  stctoally  rais* 
ed.  Wolcott  V.  Mount,  38  N.  J.  L.  49ft,  20 
Am.  Rep*  429;  Van  Wyek  v.  AUen,  ttO  N. 
Y.  ftl,  25  Am.  R^  130;  Fnhrman  v.  In- 
torloor  Warehouse  Go.  64  Waih.  159,  37 
L.R.A.(X.S.)  6»,  12«  Pae.  066;  £«^r  v. 
Joseph  Breck  &  fions  Oofp.-  17B  Mastc  581, 
52  N.  fi.  1088;  «  (dedgw^  Bainages,  Uth  ed. 
768.  ... 

The  judgment  o(f  the  Cdart  of  Oivii  Ap- 
peals 4b  modified  and  aiifirniad.  Remand  for 
a  trial  of  the  eauso'^  tbe  eircuit: court. 
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TEXAS  stl^Kl^iifE  COtTKT. 

ST.  JX)UIS  SOUTHWESTERN  RAILWAY 
COMPANY  OF  TEXAS,  Plflf.  in  Err, 

V. 

THOMAS  A.  GRIFFIN. 

(106  Tex,  477,  171  S.  W.  703.) 

Constitutiopal  law  —  requiring  state- 
ment of  cause  of  discharge  —  impair- 
ing rights. 

1.  Requiring  an  cmployler  to  gi^e  A  dis- 
charged cinpioyee  a  trufe  statement  of  the 
cause  of  discharge  woi^Ad  unconstitutionally 
impair  the  employer's  riglit^  to  ooatraxit,  and 
dmiy  him  the  <eqiial  protection  of  the  laws. 
For  other  oasi^s,  se^  Von^titutional  Late,  -U, 

a^  5y  Ci  IL  &,  h  ^  r«A  *»  Dig.  1-52  N,  /8. 
Kastef  4^nd   servant  •^  cause  ^or   ais* 
chaise  —  H  ability* 

2.  An  employer  camiot  fee  held  liable  in 
damages  for  giving  iTiefficiency  as  a  cause 
for  discharging  an  enaployee,  "although  the 
evidence  tends  to  snc/w  that  he  Was  efficient. 
For  oiher  tMee,  Bee  Jl^msihr  and  Servtmt,  i. 

4,  hi  Di^.  l'*<}2  1^.  S.      • 

Same  ^ i*easons  for  diseli«rgfe  ^'^vt^  to 
give. 

3.  Under  a  eonsiitutional  provision  that 
every  person  shall  be  at  liberty  to  speak, 
\vrite,  or  puhlisli  his  opinions  qn  everv  sub* 
ject,  an  employer  cannot  be  compelled  to 
give  reasons  for  tbe  discharge  of  an  em- 
ployee. 

For  other  cases,  see  Constitutional  Law,  II, 
d,  in  Dig.  1^52  N,  S. 

Con$;t1tuttonaI  law  —  liberty  ^  rlglit  to 
refuse  employment. 

4.  The  legislature  camiot.  In  view  of  the 
constitutional  guaranty  of  liberty,  forbid  an 

Note. —  Upon  the  constitutionality  of 
statutes  requiring  the  employer  to  furnish 
a  discharged  employee  with  a  statement  of 
the  cause  of  his  discharge,  see  annotation 
following  this  case,  post,  1115. 
L.R.A.1927B. 


employer  to  refuse  to  employ  one  who  has 
participated  in  a  strike. 
For  other  cases,  6ee  iJoiistitUtiomil  Latd,  11, 
ft,  4,  t,  ffiJ,  <n  IW^.  /-^58"2^.  ». 

dame  —  Hght  to  comi>eI  icliseV6sirred. 

5.  The  legislature'  canh<^t,  in  'vieW  kyf  ihe 
constitutienal'  guaranties  -of-  iihcrty  and 
against  'seardhos, .  «omp«)  mi  ».  employer  to 
dolose  to  employees  e^mmanieatspna  made 
by  or  to  lum  with  respect  to  t^e  qualifica- 
tions of  a  discharged  employee  or, one  seek- 
ing employment. 
For  other  cases,  see  ConstiiiitioViaX  Late,  II , 

ft,  4,  bi  (^);  Search  and  B^ismre,  in  i>i§. 

I-S2  N.  S.  :      ! 

Same  »  i*ea^ofis  fbt  ^i&^hai*g^'  of  %m^ 

ployee  —  politic  poWreT.*  ' 

0;  The  x>olice  power  does  uoi  extend  to 
eompeHiag  an  en)ployen>  t6  ^ve  vesaots  Ipr 
the  discharge  of.  an  eniployee..  ;  *^ 

For  other  oases,  «<^  Coml^iti^tional  LnWy  11^ 

c,  i  c.  in  D.iff^  X-52  iV-.  fi.    .  ,  . 

-   (Deceiibel-  16,  Wli.f 

ERROR  to  the  Court  <Sf  Civil  Appeals  to 
'  review  a  Judgtnterit  affirming  ft  judgment 
Of  the  Dfsfrict  CoUrfe  hh-  'IJallas '  Ce^unty  in 
plaintiflT^  favor  in  an  aciiofi  brought  to  re- 
cover dartiagt?*i  foi*  alleged  ftiiltire  and  re- 
fusal of  defendant  to  Issuer  a- true  state* 
ment  of  the  reason's  why  plaintiff  was 
discliarged  by  it.    Reversed. 

The  facts  are  ■slated  in  the  opinion. 

Messrs.  E.  B;  P'ei'khiir,  *  J.  E.  6tlbei<t» 
I>.  tipthegroviB, 'f or  plai»D!ff4n  error; 

Defendant  has  the  abSoltite  ri^t  to  de- 
termine the  qualiftcatfons  of  its  sectioti  fore- 
man, and  having  discharged  plaintiff  for 
inability  to  surface  and  Tine  tradfc  and  prop- 
erly distribute  his  work,  tind  this  being  the 
fctatemont  made  in  th*  Service  letter  re- 
<|uefited  by  him,  it  is  a  violation  o^  the  state 
and  Federal  Constitutions  for  the  court  to 
permit  plaintiff  to  have  the  thith=  or  falsity 
of  such  statement  submitted  to  the  jury. 


ST.  LOUIS  8,  W.  R.  CX).  v*  aRIFFIN. 


OlOO 


'  St.  Lonris  6outUW^<ira  R.  0«.  v:  Hixon, 
164  l^ex.  267,  1B7  S.  W.  843;  St.  Louts, 
8.  F.  &  T.  R.  Co.  V.  Inman, —  Tex.  Cit.  App. 
-*,  137  8.  W.  UB3t  Ex  parte  Harrison, 
«12  Mo.  88,  16  I/.'R:A.(N.«.>  »50,  126  Am. 
St.  Hep.  567i  H^  S'W.  T0»,  16  Ann.  Okb.  1; 
Wallace  v.  Georgia,  <D.  &  N.  R.  Oo.'«4:Ghi 
732,  ^  B.  S.  570rF^ve8iefair.  N«w  England 
li.  Ins.  Co.  1«2  Ga.  190,  69  L^R.A.  101,  106 
An^.  St.  Hep.  194,  00  S:  E.  68,  2  Attn.  €as. 
661 ;  Ex  parte  NelRr^  Teix.  Orim.  Hep.  2T6, 
40  Am.  St.  Rep.  7TO;^2  B.  W.  923;  AteM- 
«on,  T.  k  S.  F.  R.  <)6.  t.'  Brown,  80  Kan. 
312,  23  L.R.A.<JI.S:)  W7,  183  Am.  Sfc.  R*p. 
213,  102  I>ate.  499,  18-  Ann.  Ca#.  S'46;  Bx 
|wrte  Brown,  38  T«r.  Orim.  Rep.  295,  TO 
Am.  St:  Rep.  T43,'  42"S.  W.  664;  Mugler  V. 
Kansas,  123  U.  S.  661,  31  L.  edv  210,  8  Sup. 
Ct.  Rep.  JfTiJ;'  StAtt  V.  Oflman^  33  W.  Va. 
146,-0  L.R.A.  841^,  1«'S.'B.  286;  Coffeyville 
Vitrified  Btielr  &  Tile  Co.  t».  P^ry,  69'Ktoi. 
297,  66'L.R:A:  186,'^«' Pft<s«.' 846,  lAWi. 
Cas.  98B;  St««  T.  CM<Ag«;  M.  ft  St.  P.  R. 
Co.  68  Minn.  391,  S8'L.R:A.  672,  71  N.  W. 
400;  Loehrtw  V.  New  Y6Hc,'198  V:  S.  45, 
49  L.  ed.  937;  25  Sujr.  t)t.  Rep.  639,  3  Ann. 
Oas.  1133; 'lit^i^tis*  Commerce  Cbmlnis- 
slon  v.'Chifcai^  O.  W.'R'.Co.  209  U.  S.  118, 
52  L.  ed.  T12',  28^Sttp.  Ct.  Rep.  493;  Adair 
V.  United  Stiitds,  208  tT.  8'.  172,  52  L.  ed. 
441,  2f8  Sup.  Ct.  Rfep.  «77,  13  Ann.  Cas. 
764;  CdtUlng  t.  KAtisrfs  -City  'Stock  YardB 
Co.  (Cottln^  Y.  OddArd)',  T88  U.  8.  T9,  46 
I/,  ed.  92/22  Stip.  (St.  R^.  »!?'  Gtllf;  C.  &'S. 
T.  R.  Co.  V.  Ellib/loe'V.  S.  iflO,  41  L.  ed. 
666,  Vr  Snp.  Ct.  'R^.  !ZS5;  People  r.  OHI- 
8dn,  109  N.  Y.  389,  4  Am.  -St.  Rep.  465, 
17  K.  E.  343;  Sfa«e  r.  Looniis,  115  Mo. 
^07,  21  L.R.A.  789,  221  S.*  W.  350^,  Lawton 
V.  Steele,  162  U.  S.  133,  38  L.  fed.  385,  14 
Sup.  Ct.  R^.  499)  Pltessy  t.  Ferguson,  163 
U.  S.  537,  41  L.  ed. '2.56,  16  Stip.  Ct.  Rfep. 
1136;  Wisconsin-,  '}A:  &  P;  R.  06.  v.  'Jacofe- 
«on,  179  it:  S.  287,  45  L.  ed.  lt)4,  21  Sup. 
Ct.  Itep.  115;  fioyd  v.*  United  SUtes,  116 
U.  S.  616,  29  L.  ed.  ^4^,  6  Sup.  Ct.  Rep. 
524 ;    Dupree  v^   State,   102  Tex.  455,  119 

5.  VV.  301;  14  Am.  A  Eny.  Enc.  Law,  69. 
Ko  express  malice  being  shown,  the  con- 
tents of  the  setrvicc;  letter  w^s  prlviloged, 
and  could  ^ot  1>9  ipa<^.  the  h«iSis  oi  .the 
cause  of  auction,  agfii^st  defendant. 

Missouri  P.  R*  ,Co.  y,  ^i^hApnd,  73  Tex. 
575,  4  L JtA.  280,  U  Am.  St.  R«p.  794»  U 

6.  W.  655;  Qiilf,  C.  &  8.  F.  R,  Co.  ▼.  FloDse, 
-^  Tegc.  CiT.^  App.  ^,  .«2  S.  W.  <611;  I^avis 
r.  Wells,  26  Tex.  Oiir-.  App;  155,.  40  S.  W. 
B98;  Hetner  V;  Or«ai  Nt>iitharti  R.'  Co.  78 
llinn.  288,  79  Am.  St.  Rep^  887,  SO  N.  W. 
1128;  Sh«lz«  v;  Jaldnibky  18  Tex.  Cir.  App. 
«96>  44  S.  W:  Sai;  Brown  r;  Norfolk  ^  W. 
K.  Co.  100  Va.  '<i9,  60  L.R.A«  414,  ^ 
S.  E.  664;  Campbell  t.  Bostick,  —  Tex. 
L.R.A.1917B. 


Ovfl  App.  ^,  2^6.  W/628;  WlibftsltR.!Co. 
V.  Young,  162  Ind.  102,  4  L.R.A.(N.&)  114M, 
69  N.  E.  19ed ;  Ulky  v.  Ronef^  61  L.  J. 
Q.  B:  N.  S.  727;  White  T.  NidiollBi  3  How. 
266,  11  Ia  ed.  50L 

The  oourt  etred  In  eubmllitiag^  io  tlw  jury 
the  question  as  to  whether-  or  not  -this  state- 
menrt  made- in  iheeerTice  letter  wstt  true  or 
imtrue. 

St.  LouM  SouAihwestern  iEL  Oew  v.  fiixon, 
lt)4  Tex.  267,  137  S;  W.  84ft;  St.  Ldftts,  S. 
F.  &  T.  R.  Co.  V.  Inman,  *-^  Tex.  Civ.  App. 
*-,  137  8.  W.  1 W. 

Mr.  Wilttmu  H.  Clarkv  fO£.def«iidatt*^<in 
erret-: 

1%^  contentioB  ihaM  tliB-verdsct  attd  judg- 
ment '  iierieiii  •  are  net  due  proctai  of  law 
and  that  4h«)  Blaeklieting  Sta^te  i»  repug- 
nant to  the  Cobstitutiob  Is  ann^ly  am  almae 
•of  the^  Bnj^lkh  Mnguage^rin  the  light  of  the 
statutes  ef  Texas  -  regviating  and  eontroU- 
fng  pttblle  sertiee-  eorportttipnA,  and  the  -de- 
irisions  of  ttie  eburts  holding  thai  8Uah>  sjtwbe 
regwiatfon  of'theeepttbilin  aettiob  eovpork- 
tions'ls  within  tlw -power  of  ifehe  state. 

Ubion'Oeni.  jEa  ine.  fJe^'V^  Chdw.iBg,.86 
l^xr.  654,  M  L.R.A/''5Mv  28  &  W^  /962.; 
fidelity 'It'  0.  Oo.^tj  ARibone,  90.  Tex.  660, 
40  S.  W.  390,  15  rTex^rCHir.  App.  .1T8,  30 
S.  W..632;  Mieiw  Ydrk>L.i  IaBi><](oj  V.  Otflopp, 
25  Tese.  €ir.  :App.284-,'61  S*  W.  336$' Mu- 
tual It.  •hie.'Cte.  v;  'W^lden,  -*-  'Ilex.  Oifr. 
App}  uu^'  M^.-Vf:  I^IS;  QlatOc  v.  PM^»  ^3 
Tex.  171,!  54  S.  Wi  843r:Broiwii  nr.:.8fcatev  54 
Tm.  Orhn.  Rep.'121,-  U^  8.  W«  80;  Northern 
I^aiS  ^¥l«ctiaii  Cmr.  -Bimfiarthi  53  Tex. 
Cir«r/Ap^;  41f,  116  Sv  W.  147;  TideBty  Mut. 
Life  A!sso;'v.  Mettler,  188  U;  S.  898>  46  L. 
ed.  -Ott,  22  S^.^Ctl  Repv  662$  ^Aichisen,  T. 
AS.  F.  R.  06.  Vi  Matihews,  174  U.  Sv  96,  43 
L.  ed.  909;  19-SQp.'€t.  ftep.  OOOt  Galf,  C. 
k  S.  r.  B.'Co;'V.  £lHi,  165  U,  B.  IfSO,  41 
L.  ed.-666yil9'««ip.'Ot^  (Rtp.  256;^  ^6siiii  (Han- 
cock Mut.  L.  Ins.  Co.  V.  Warren,  181  U.  S. 
73,  45  L.  ed.  755^  21  Sop.  Ot  Rep«  535 ; 
Waters-Pi^tce  Oil  0&.  ▼.' Texas,  377  U.  8. 
28,  44  Ift  ^.  657,  20  Sup.  €t.  Rep.  518; 
Tullis  V.  Lake  Erie  k  W.  R.  Cb.  175  U:  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136; 
Blake  v.  McClung,  172  U.  S.  230,  4^  L.  ed. 
432,  19  Sup.  Ct.  Rep.  105;  Reagan  v.  Flsnn- 
ers'  Loan  &  T.  Co.  154  p.  S.  362,  413,  38  L. 
ed.  10J4,  1028,  1  Inters.  Com.  Rep.  560, 
675,  14  Sup.  Ct.  Rep.  1047,  1000;  Orient 
Ins.  Co.  Y.  Daggs,  172  U,  S.  557,  43  L.  ed. 
552,  19  Sup.  Ct.  Rep.  281;  Munn  y.  Illinois, 
94  U.  S.  118,  24  L.  ed.  77;  Paul  v.  Virginia, 
8  Wall.  168,  10  L.  ed.  357;  Bank  of  Au^^usta 
V.  Earle,  18  Pe(b.  519,  IQ  U  ed.  274;  Mer- 
ehante^  Life  Aseo.  v.  Yoakum,  30  C.  0.  A. 
56,  98  Fed.  251« 

Mr.  WUMam  T.  Straaffe  alao  fer  delead- 
ant  in  error. 
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TEXAS  SUPREME  COURT. 


Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  copy  from  the  opinion  of  Justice 
Moursund  the  following  statement  of  the 
facts  found  by  the  court  of  civil  appeals 
of  the  fourth  district  (^  Tex.  Civ.  App. 
— ,  154  S.  W.  683): 

*^homae  A.  Griffin,  appellee,  sued  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas,  appellant,  to  recover  damages  for 
its  alleged  failnre  and  refusal  to  issue  to 
him  a  true  statement  of  the  reasons  why 
he  was  discharged  by  appellant,  he  having 
made  demand  for  such  statement  under 
chapter  89,  p.  160,  General  Laws  of  Texas 
of  1909,  commonly  known  as  the  'Black- 
listing Law.'  On  May  9,  1910,  appellee 
was  employed  as  a  section  foreman  by  ap- 
pellant, and  on  July  18,  1910,  was  dis- 
charged, whereupon  he  made  his  demand  for 
a  statement  in  writing  as  to  the  cause  of  his 
discharge.  Appellant  issued  a  service  let- 
ter, as  follows:  'This  is  to  certify  that 
Thomas  A.  Griffin  has  been  employed  in  the 
capacity  of  section  foreman  at  Renner  on 
the  St.  Louis  Southwestern  Railway  Com- 
pany of  Texas  from  May  9, 1910,  to  July  18, 
1910.  Discharged  for  not  distributing  work 
properly  and  inability  to  surface  and  line 
track.  Previous  record.  March  25,  1010, 
to  April  1,  1910,  assistant  extra  gang  fore- 
man.    Resigned.     Service  satisfactory.' 

"Appellee  alleged  that  this  statement  was 
false  and  malicious;  that  he  had  had  sev- 
eral years'  experience  on  section  work  and 
as  section  foreman,  performing  and  direct- 
ing said  work,  was  capable,  experienced,  and 
skilled  therein;  that  be  could  and  did  dis- 
tribute his  work  properly,  and  could  and  did 
surface  and  line  track;  that  the  real  cause 
of  his  discharge  was  on  account  of  a  person- 
al difference  which  he  had  on  July  10,  1910, 
with  appellant's  general  roadmaster,  J.  J. 
Hughes. 

"Appellant  attacked  the  constitutionality 
of  the  Blacklisting  Law,  both  by  demurrer 
and  plea,  and  alleged  that  it  in  good  faith 
attempted  to  comply  witli  said  statute,  and 
that  the  reasons  stated  in  said  service  letter 
were  the  true  reasons  for  appellee's  dis- 
charge; that  its  assistant  roadmaster,  in 
making  the  report  on  wliich  said  letter  was 
based,  acted  in  good  faith  in  an  effort  to  per- 
form his  duty  to  appellant,  and  it  would 
not  be  liable  for  a  mistake  in  judgment 
made  by  its  roadmaster.  Appellant  further 
alleged  that  it  did  not  make  such  letter  pub- 
lic, but  furnished  it  to  appellee  in  com- 
pliance with  said  statnte,  at  his  request, 
and  without  any  malice,  ill  will,  or  evil  in- , 
tent  towards  appellee;  that  it  had  tlie  right 
to  exercise  and  act  upon  its  ouii  judgment  I 
as  to  tfa«  competency  of  thooe  employed  as  I 
section  foremen,  and  if  a  mistake  should  be 
L.R.A.1917B. 


made  in  the  discharge  of  such  employee  it 
would  not  be  liable  to  him;  that  it  was  re- 
quired by  law  to  keep  its  track  in  proper 
condition  for  the  operation  of  its  trains; 
that  it  was  necessary  to  employ  careful  and 
competent  section  foreman  to  keep  the  track 
in  proper  repair;  that  other  railroad  com- 
panies had  a  like  interest  in  keeping  their 
tracks  and  roadbed  in  repair;  and  that  such 
communication  was  privileged,  and,  there 
being  no  malice,  ill  will,  or  evil  intent  shown, 
plaintiff  could  not  recover. 

''Defendant's  exceptions  were  overruled, 
and  upon  trial  the  jury  found  that  the  state- 
ment furnished  was  false,  and  awarded 
plaintiff  $600  damages.  Judgment  was 
entered  for  said  amount^  from  which  defend- 
ants appealed." 

There  is  no  conflict  in  the  evidence  to  the 
fact  of  the  employment  and  discliarge  of 
Griffin.  The  question  presented  to  this 
court  is  the  validity  of  a  statute  enacted  by 
the  legislature  as  stated  above,  from  which 
we  copy  the  following  provisions:  "Art. 
594.  Discrimination. — Either  or  any  of  the 
following  acts  shall  constitute  discrimina- 
tion against  persons  seeking  employment: 
.  .  .  (3)  Where  any  corporation,  or  re- 
ceiver of  the  same,  doing  business  in  this 
state,  or  any  agent  or  employee  of  such 
corporation  or  receiver,  shall  have  dis- 
charged an  employee^  and  such  employee  de- 
mands a  statement  in  writing  of  the  cause 
of  his  discharge,  and  such  corporation,  re- 
ceiver, agent,  or  employee  thereof  fails  to 
furnish  a  true  statement  of  the  same  to 
such  discharged  employee,  within  ten  days 
after  such  demand,  or  where  any  corpora- 
tion or  receiver  of  the  same,  or  any  officer 
or  agent  of  such  corporation  or  receiver, 
shall  fail,  within  ten  days  after  written  de- 
mand for  the  same,  to  furnish  to  any  em- 
ployee voluntarily  leaving  the  service  of 
such  corporation  or  receiver,  a  statement  in 
writing  that  such  employee  did  leave  such 
service  voluntarily,  or  where  any  corpora- 
tion or  receiver  of  the  same,  doing  business 
within  this  state,  shall  fail  to  show  in  any 
statement  under  the  provision  of  this  title 
the  number  of  years  and  months  during 
which  such  employee  was  in  the  service  of 
the  said  corporation  or  receiver  in  each  and 
every  separate  capacity  or  position  in  which 
he  was  employed,  and  whether  his  services 
were  satisfactory  in  each  such  capacity  or 
not,  or  where  any  suoh  corporation  or  re- 
ceiver shall  fail  within  ten  days  after  writ- 
ten demand  for  the  same  to  funaisli  to  a^y 
such  employee  a  true  eopy  of  the  statement 
originally  given  to  such  employee  for  his 
use  in  case  be  shall  have  lost  or  is  other- 
wise deprived  of  the  use  of  the  said  original 
statement/'  1  Rev.  Stat.  1911,  art.  594, 
8  3. 
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The  aot  givee  no  right  of  aetion  to  the 
employee  for  failure  to  furnish  the  "true 
statement/'  but  provides  that  the  etitte  may 
eue  for  and  recover  a  penalty  of  $1,000  for 
each  failure  to  comply  with  the  law. 

For  the  purpose  of  testing  the  correct- 
ness of  the  judgment  of  the  court  of  ciYil 
appeals  in  holding  the  act  of  the  legislature 
valid,  we  must  assume  that  the  evidence 
was  sufficient  to  sustain  the  claim  that  the 
statement  of  discharge  furnished  did  not 
state  a  cause  which  was  true  in  fact;  but 
tMs  does  not  concede  that  the  statement 
of  discharge  furnished  did  not  state  truly 
the  cause  which  operated  upon  the  mind  of 
the  officer  who  discharged  Qriffin.  We  will 
first  consider  the  validity  of  the  statute  re- 
lied upon  by  defendant  in  error,  and  if,  by 
reasonably  fair  construction,  it  appears  that 
the  legislature  was  empowered  to  enact  the 
law,  this  cotfrt  will  recognise  it  as  valid; 
that  is,  a  serious  doubt  of  the  power  must 
be  resolved  in  favor  of  the  validity  of  the 
law.  Lewis's  Sutherland  Stat.  Constr.  §  82, 
states  the  rule  thus:  **£very  presumption 
is  in  favor  of  the  validity  of  an  act  of  the 
legislature,  and  all  doubts  are  resolved  in 
support  of  the  act.  'In  determining  the 
constitutionality  of  an  act  of  the  legislature, 
courts  always  presume  in  the  ftrst  place 
that  the  act  is  constitutional.  They  also 
presume  that  the  legislature  acted  with  in- 
tegrity, and  witii  an  honest  purpose  to  keep 
within  the  restrictions  and  limitations  laid 
down  by  the  Constitution.  The  legislature 
is  a  co-ordinate  department  of  the  govern- 
ment, invested  with  high  and  responsible 
duties,  and  it  must  be  presumed  that  it  has 
considered  and  discussed  the  constitution- 
ality of  all  measures  passed  by  it.'  The  un- 
constitutionality must  be  clear  or  the  aot 
will  be  sustained." 

It  Is  true  that  all  legislative  power  is  by 
the  Constitution  vested  in  the  legislature, 
and  the  judicial  department  cannot  frame 
laws,  nor  change  nor  mold  them  by  con- 
struction. It  is  likewise  true  that  the  judi- 
cial power  of  the  state  is  vested  in  the 
courts  which  are  charged  with  the  duty  of 
enforcing  the  laws  and  with  the  duty  to 
annul  any  law  enacted  by  the  legislature 
which  is  clearly  in  violation  of  the  consti- 
tutional rights  of  any  person,  natural  or 
{corporate,  and  with  the  same  purpose  with 
which  the  courts  refrain  from  trespassing 
upon  the  privileges  of  the  legislative  power, 
they  will,  when  necessary,  exercise  their 
power  to  prevent  the  destruction  or  impair- 
ment of  rights  vested  in  citizens  or  corpo- 
rate foodies,  by  the  unauthorised  action  of 
the  legislature; 

liie  citizen  has  the  liberty  of  eontvact  as 
a  natural  right  which  is  beyond  the  power 
of  the  govemoMnt  to  take  from  him.  The 
L.R.A.1917B. 


liberty  to  make  contracts  includes  the  cor- 
responding right  to  refuse  to  accept  a  con- 
tract or  to  assume  such  liability  as  may  be 
proposed.  When  Griffin  entered  the  service 
of  the  railroad  company  for  an  indefinite 
time,  the  law  reserved  to  him  the  right  to 
quit  the  service  at  any  time  without  cause 
or  notice  to  the  employer.  The  railroad 
company  had  the  corresponding  right  to  dis- 
charge him  at  any  tifne  without  cause  or 
notice..  The  rights  of  the  parties  were  mu- 
tual. East  Une  k  R.  River  R.  Co.  v.  Scott^ 
72  Tex.  76,  13  Am.  St.  Rep.  758,  10  S.  W. 
102.  In  the  case  cited,  the  court  said :  'It 
is  very  generally  if  not  uniformly  held, 
when  the  term  of  service  is  left  to  the  dis- 
cretion of  either  party,  or  the  term  left  in- 
definite or  determinable  by  either  party, 
that  either  may  put  an  end  to  it  at  will,  and 
so  without  cause.  Harper  v.  Hassard,  113 
Mass.  187;  Coffin  v.  Landis,  46  Pa.  431; 
Wood,  Mast.  &  S.  §§  133,  136,  and  cita- 
tions." 

If  the  savant  oould  quit  without  notice 
and  the  master  could  discharge  him  at  will 
without  notice,  the  effect  of  the  statute  in 
question  would  be  to  preserve  the  servant's 
unqualified  right  to  leave  the  service  with- 
out cause  or  notice,  but  to  deny  to  tlie 
corporation  the  corresponding  right  to  dis- 
charge without  cause  or  notice. 

The  requirement  that  the  corporation 
give  to  the  discharged  employee,  on  his  de- 
mand»  a  statement  of  the  "true  cause"  for 
his  discharge,  necessarily  implies  that  there 
must  have  been  a  cause  to  justify  the  dis- 
missal, else,  how  could  the  "true  cause"  be 
given?  The  value  of  the  contract  to  each 
party  consisted  largely  in  the  mutual  right 
U>  dissolve  the  relation  of  master  and  serv- 
ant at  will.  The  destruction  of  that  right 
in  the  corporation  was  a  violation  of  its 
liberty  of  contract  and  a  denial  of  the  equal 
protection  of  the  law,  in  violation  of  this 
provision  of  the  14th*  Amendment  to  the 
Constitution  ai  the  United  States:  "Nor 
shall  any  state  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 

But  the  statute  did  not  stop  at  the  de- 
struction of  the  corporation's  right  to  dis- 
charge the  employee  without  cause,  but  pro- 
vided that  in  case  the  statement  of  cause 
should  be  refused,  or  if  the  cause  stated  was 
not  the  "true  cause,"  the  state  might  re- 
cover irom  the  corporation  a  penalty  of 
$1,000. 

But  the  legislature  did  not  stop  with  that 
provision,  for  under  the  construction  placed 
on  the  law  by  the  court  of  civil  appeals  the 
discharged  employee  could  recover  damages 
by  proving  that  the  cause  stated  was  not 
true.     The  proof  in  this  case  was  that  the 
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person  who  discharged  Qriffin  acted  upon 
the  report  of  another  who  had  oversight  of 
Griffin's  work,  and  thefe  was  no  controversy 
that  he  acted  npon  that  report,  but  Oriffin 
was  permitted  to  prove  that  he  was  capable 
and  did  good  work,  which  denied  to  the 
employer  the  right  to  determine  the  e^ 
ficiency  of  the  servant. 

In  St.  Louis  Southwestern  R.  Co.  v. 
Hixon,  104  Tex.  2«7,  187  S.  W.  U9,  tkis 
court  held  that  the  law  required  a  tme 
statement  of  the  fact  which  operated  upon 
the  mind  of  the  officer  or  agent  who  dis- 
charged the  employee,  hut  did  not  require 
that  the  fact  stated  must  have  been  true. 
Under  this  most  favorable  construction,  the 
law  is  no  less  in  Tiolation  ol  the  constitu- 
tional right  of  equal  protection  of  the  law 
an  secured  by  the  14th  Amendment  to  the 
Constitution  of  the  United  States. 

The  eighth  section  of  art.  1  ol  the  Consti- 
tution of  this  state  is '  in  this  compre- 
hensive and  clear  language:  "Every  per- 
son shall  be  at  liberty  to  speak,  write  or 
publish  his  opinions  on  any  subject,  being 
responsible  for  the  abuse  of  that  piivilege; 
and  no  law  shall  ever  be  passed  cnrtaihng 
the  liberty  of  speech  or  of  tt>e  precw.  In 
prosecutions  for  the  pnblioation  of  papers 
investigating  the  eottduot  of  officers  or  men 
in  public  capacity,  or  when  the  matter  p«Mb- 
lished  is  proper  fof  puMIe"  Information,  the 
truth  thereof  may  be  given  in  evidence. 
And  In  all  indictments  for  Hbi^  the  jury 
shall  have  the  Hght  to  determine  the  HrH^ 
and  the  facts,  under  the  direction  of  the 
court,  as  in  other  cases." 

The  liberty  to  wtite  or  epeak  includes  the 
corresponding  Hght  to  be  silent,  and  also 
the  liberty  to  decline  to  write.  Atehieen, 
T.  &  S.  P.  R.  Co.  V.  Brown,  80  Kan.  S12,  28 
L.R.A.(X.S.)  247,  108  Am.  St.  Rep.  21i, 
102  Pac.  469,  IB  Ann.  Gas.  34#;  Wallluee  v. 
Georgia,  €.  &  N.  R.^Co.  04  Oa.  738,  22  S.  E. 
579.  To  say  that  one  can  be  compelled  at 
the  instance  of  another  partly  to  do  what  he 
has  the  constitutional  liberty  to  do  or  not  is 
a  contradiction  that  is  not  susceptible  of 
reconciliation.  In  Wallace  v.  Georgia,  C 
&  N.  R.  Co.  cited  above,  the  Georgia  court 
tersely  and  clearly  covers'  the  entire  ground 
thus:  ''A  statute  which  undertakes  to 
make  it  the  duty  of  incorporated  railroad, 
express,  and  telegraph  companies  to  engage 
in  correspondence  of  this  sort  with  thetr 
discharged  agents  and  employees,  and  whkh 
subjects  them  in  each  case  to  tf  heavy 
forfeiture,  under  the  name  of  damages,  for 
failing  or  refusing  to  do  so,  is  violative  of 
the  general  private  right  of  silenoe  enjoyed 
in  this  state  by  all  pereons,  natural  or 
artificial,  frotti  time  immemorial,  and  Ss 
utterfy  void  and  of  no  effect.  Liberty  of 
speech  and  of  writing  Is  secured  by  the 
X/.R.A.1917B. 


ConstitutioBy  and  incident  therato  ia:  the  cor- 
relative liberty  of  silenee^  net  less  important 
nor  less  eaored." 

We  lS!ad  no  anlihority  to  the  conibraiy, 
and  argument  could  not  add  fofoe  to  the 
reasoning  of  those  courta*  The  easee  cited 
are  sufficient  to  re^uftre  this  oonrt  to  de- 
ciare  the  law  in  question  void,  hut  we  be- 
lieve that  we  should  point  out  o^ergreflmds 
which  demand  the  judgment  of  thia  court 
in  support  ol  our  conokMion. 

The  act  ol  the  legislature  undtu:  con- 
sideration violatea  tbaifc  pfovieion  •  ^  the 
Constitution  by  many  harth  recrements. 
We  will  point  ont  neme  of  them.  Vf^  stat- 
ute declares  the  oorporation  to. be  g^iilty  of 
diserimination  agaiUBt  the  . employee  In  .the 
following  inetancea;  but  we  da  not  exhaust 
the  harsh  ieaturea  of  tbe  law; 

First  It  oonlere  «pon  the  employee  a 
nghtr  to  xeooimr  diunagta  il  the  voocpj^ration, 
upon  his  demand^  should  fail  ta.giye.to  him 
a  etatement.of  "the  ^'tmediuwe'^.  ol  hie  dia- 
61iarge>  ^'or  whjy  hie  relntianehip  .to  siuah 
eompaaiy  ceased.''-  The^f90Tpoiiati^'ha#  the 
constitutional  Tight  to  disehtirge  without 
cause*  and  the  legielfttniPe  leMuno^:  r<j^tcoy 
this  lifght  of  eentract. 

(Second.  Where  the  emplCQrMig  ><rearpora- 
tion  by  any  means,  .diseptly. or  nylir^Uy, 
shall .  eommuDMate  to  Any  4>ther.  f^weon  o^ 
corporation  any  inlormiition  in  regVMPd  to 
the  said- employee  who  TMy.m^^k  .eipploy- 
ment  of  auoh  person  -or-  eorpdration>  4^nd, 
upon  demand  of  euch  emfiloyee.  shaU  fail 
within  ton  days  therealter  to  detivoT  to  ^im 
a  complete  oepy  el  suoh  oonimuniontien,  if 
any  written,  and  if  not  a  tvue.sttttemeiiit  of 
it,  whether  it  waa  done  by  sign* or  other 
means,  if  not  in  wrtting«  and  a)i4U  t^l^o  give 
the  names  and  addresase  oi-  M-  peneona  or 
corporations  to  whom  suoh  oemnMUMOi^tion 
eha^l  iMtve  been  nuuk.  ThiA>  is.. not  .a  .part 
of  any  |»rooeeding  at  law,  not  even,  the  «aet 
ol  an  offioec. 

Third.  When  anj  suoh  ^eocporatinn  eball 
have  disoharged  anempk^ree  And  such  em- 
ployee demands  a  atatement-in  rwiriting  of 
the  eause  of  hie  discharge,  the  eotporation 
or  its  oflieers  are  Te^uired  within-  ten  da^e 
after  the  demand,  to  gi.ve  a  iarue  atatement 
of  the  eause  for  eo  diacharging  the  em- 
ployee<  If  the  emph^^ee  voivntari^y  loaves 
the  service  of  the  oorporation^  he  ma^  de- 
mand in  writing  itaat  suoh  eerpd^ration  a 
■tateinent  that  he  did  voluniavily-  leave  aueh 
employment.  The  eorporation  i»  required 
in  maiking  »  statement  of  thedepartince  of 
his  anplo^ree,  whether  velimtafy.  or  other- 
wise, te  give  the  minsbBr  of  yttucB  and 
months  during  which  the  emplejree  :Wna  in 
the  aerrtoe  of  the  coi^^oiationy  [and .  Htate 
everj  eapacsty  or  fK>siitiett  iai  .whiiob  h»  was 
employed  aoid   whnthar   hi*  aenvi^ea  were 
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flfttlsliMtory  in  each  eapatsity  or  not.  imd 
if  the  employee  should  Iom  o?  destroy  lus 
stfttcsttent,  then  he  hu  th«  rigkt  td  MjMmd 
of  ih€  oorporatfcoii  to*mAktt  a  ttat  copy  set 
th€  orJgliial  itoieneift  and  finrniak  it  i6 
Mm.  We  kav«  fotmd  no  pnoedesi  for  this 
pftlptfbit  disvegaird  •f  tiM  rigiits  of  oorpora* 
tloBS'  unddr  tbo  Conttitntion  of  the  itateL 

Poui^th.  If  any  corporat&om  or  veoeivcr 
doing  buiiwiBS  in  this  0tktt,  oto-i  diall  faave 
recieiired  any  requcft,  notice,  or  cantfnimi* 
cation,  if  in  irriilng  or  otiievwiso,  front  any 
pef«oii,  ettt.,  pT^nnting  or  caiculatod  to  pre- 
vent the  OMpIoynent  of  anefa  person  steliin^ 
emptoyment,  and  it  swik  oorpoKHtton  or" 
agent  'iriNiII  Atil  td  fvtmMk  sach  per«on  seek* 
ing  employment  a  true  itattment  :of  aneh 
request,  notice,  or  oonttounicatMNi,  otc.,  if 
oth^r^iM  than  in  vriting*  nuiko  a  true 
statement  thereof,  and  a  true  interpreta^ 
tiott  of  its  meaning,  the  names  and  addresses 
of  all  sufih  pereons  or  corporations  makitag 
8u<(*h  infnirf. 

Ptflih.  When  any  corporation  doinig  busi- 
ness in  this  state  shall  have  discharged 
any  employee  and  has  failed  to  give  sack 
employee  a  true  statement  of  the  causes  of 
his  diseharge,  within  ten  days  after  demand 
is  made  therefor,  and  shall  thereafter  fur- 
nish any  other  pei^on  or  oorporatioa,  ete., 
unless  it  be  at  the  request  of  the  latter,  the 
corporation  is  charged  with  discrimination. 

Sixth.  Wherein  a  corporation,  etc.,  doing 
business  in  this  state,  shall  discriminate 
against  any  person  seeking  employment  on 
account  of  his  havifig  participated  in  a 
strike. 

The  effect  of  the  foregoing  Action  of  the 
statute  is  to  deny  to  a  corporation  the  right 
to  I'efuse  employment  to  a  man  who  had 
participated  in  a  strike  on  a  railroad.  Thie 
is  a  clear  invasion  of  the  constitutional 
right  of  an  individual  or  corporation  to  de^ 
tcnnine  for  himself,  or  itself,  the  matter  of 
employing  or  discharging  aHy  person  al- 
ready employed,  and  the  legislature  has  no 
power  to  prescribe  terms  by  which  such 
employef  shall  be  governed,  dther  in  em- 
ploying or  discharging  a  servant. 

The  soundness  of  jXistlce  of  the  reason 
which  prompts  refusal  or  discharge  of  an 
employee  does  not  affect  the  question  of  the 
constitutional  right  to  exercise  that  au- 
thority. It  ma^  be  that  the  party  is  acting 
upon  what  is  a  mere  "whim;"  i.  e.,  without 
anjr  foundation  ip  fact  or  right;  but  never- 
theless his  constitutional  right  to  deny  or 
tciriiinate  remployment  exists^  and^the  legis- 
lature cannot^  for  any  r^son^  make  such 
aetion  k  ^crime  on  ike  part  of  the;  person  or 
oorpdcatSDn  exereisdotg  that  coestitutional 
po^er.  Qlllespse  r.  People,  188  111.  176,  52 
L.B.A.  883,  80  Jkm.  St.  Rep.  176,  66  K«  Su 
1..R.A.1917B. 


1007;  Penasyltfania.  B.  Ctf^  v«  Biagei»,  5^  W. 
Vn.-  460,  62  L.R.A.  178,  44  &  £.  300. 

Seventh.  Where  any  corporation.,  or  re* 
ceiver  doing  kusinMi.  in  this  state  shall  give 
any  infeTmation  or  Q«mj»UBication  in  re- 
gard to  any  pereon  wko  is  making  appli- 
oatioB  for  easpk>yinent  to  the  effest  that 
sutsh  person  had  participated  in  a  strike. 

A  faikare  to  oomplt^  with  any  one  of  the 
demaads  above  is  character  ieed  as  a  dis- 
Qriminaiioa  and  is  by  law  made  a  or^minal 
offense;  for  Tirhioh  the  state  may  recover  $V 
000,  and  under  the  decision  of  the  court  of 
civil  atppeala  the  employee  may  also  recover 
dijfciagtts  liaaited  only  ^  the  capacity,  of.  the 
jvuy  ta  calculate  the  amount. 

Tke  eecotid,  thirds  fourth,  and  fifth 
groimds  of  liability  under  the  statu te^  each 
is  in  v&eiation  of  the  natural  right  to  speak 
or  be  sitent>  or  tke  liberty  of  contract  se* 
cured  by  tke  Ckynstitution'  of  this  state  and 
Off  the  United  State*.  Of  the  great  number 
of  oases  wkiek  have  settled  these  questions 
adversely  to  the  provisions  of  the  act  of  the 
Teaas  legislatwe^  we  have  cited  sufficiently, 
because  there  is  no  con  diet  on  tke  question. 

The  BecoaJd  and  fourth  grounds,  as  above 
stated,  ai'e  most  remairkable,  for  tkey  in- 
vest the  discharged  empJeyee  with  inquisi- 
torial authority  suck  as  kas  not  been  in- 
trusted to  any-officeTy  and  would  not  he 
enforced  if  granted  to  any -officer*  except  it 
be  in  a  legal  prooeedlng. 

There  being  no  suit  pending  in  court,  • 
private  person  in  kis  emi  interest  is  em- 
powcrad  to  demand  of  a  eorpqration  whick 
has  discharged  him,  to  disclose  to  him  .that 
corporation's  private  conreepondence,  even 
the  conversation  which  may  have  oc- 
curred between  its  agents  or  offi^era 
and  other  people.  OriginaUty  in  de- 
vising these  provisions  surely  must  be 
aooorded  to  the  legislature  of  Texae.  We 
have  found  notking.  like  them  elsewhere.  In 
the  conflict  between  labor  and  capital,  the 
legislature  has  tkeJimitatson  of  its  author- 
ity in  tke  Constitution  of  tke  United  Statea 
and  tke  state,  and  the  courts  kave  no  au- 
thority, save  to  keep  botk  parties  vithin 
the  limits  of  their  eelietitulioiial  rights. 

Beyond  controversy,  the  aot  of  the  legis- 
lature is  void,*  imless  it  can  be  sustained  a^ 
an  exercise  -of  the  pelioe  power..  To  test  the 
validity  of  the  law  as  an  exercise  ol  that 
po^ivelr,  we  will  first  anoertain  the-  scope  of 
tke  power  as  exercised  by  state  legislatures. 
We  find  no  more  thorough  treatment  than  ia 
embodied  in  Houston  ik  T.  C«  K.  Co.  v.  Del- 
kis,  08  Tex.  396,  70  UK,A.  350,  84.  S.  W. 
6A8.  In  that  case  the  city  of  Dallas  sought 
to  compel  the  railroad  eompany  to  recpn^ 
struct  its  crossings  upon  streets  so  as  to 
conform  to  the  ordinannes  ol  tke  city,.  •  In 
sdpport  ol  a  judgment  in  ac^ordanoSi  with 
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the  elaim  of  the  city,  ttie  police  power  was 
invoked,  and  Judge  WillianiB,  for  the  court, 
in  his  usual  logical  and  forcible  style,  said: 

"The  power  of  the  legislature  to  regulate 
the  use  of  property  and  the  carrying  on  of 
business  so  as  to  protect  the  health,  safety, 
and  comfort  of  citizens  is  recognized  by  all 
of  the  authorities,  and  its  use  is  not  to  be 
defeated  by  the  mere  fact  tliat  loss  or  ex- 
pense may  be  imposed  upon  the  owners  of 
the  property  or  business.  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659, 
24  L.  ed.  1086.  The  numerous  cases  on  the 
subject  of  nuisancen  in  this  court  and  else- 
where are  but  instances  of  the  use  of  this 
power.  So  the  decisive  question,  as  we  have 
said  before,  is  whether  or  not  the  action  of 
the  city  is  sustained  by  the  existence  of 
facts  affecting  the  public  welfare  sufficient 
to  justify  such  an  application  of  the  police 
power,  and  the  answer  to  this  question  de- 
termines the  one  made  by  respondent  as  to 
whether  or  not  the  action  of  the  city  consti- 
tutes due  process  of  law. 

"The  power  is  not  an  arbitrary  one,  but 
has  its  limitations.  It  is  commensurate 
with,  but  does  not  exceed,  the  duty  to  pro- 
vide for  the  real  needs  of  the  people  in  their 
health,  safety,  comfort,  and  convenience,  as 
consistently  as  may  be  with  private  prop- 
erty rights.  As  those  needs  are  extensive, 
various,  and  indeHnite,  the  power  to  deal 
with  them  is  likewise  broad,  indefinite,  and 
impracticable  of  precise  definition  or  limi- 
tation. But,  as  the  citizen  cannot  be  de- 
prived of  his  property  without  due  process 
of  law,  and  as  a  privation  by  force  of  the 
police  power  fulfils  this  requirement  only 
when  the  power  is  exercised  for  the  purpose 
of  accomplisiiing  and  in  a  manner  appropri- 
ate to  the  accomplishment  of  the  purpose 
for  which  it  exists,  it  may  often  become 
necessary  for  courts,  having  proper  regard 
to  the  constitutional  safeguard  referred  to 
in  favor  of  the  citizen,  to  inquire  as  to  the 
existence  of  the  facts  upon  which  a  given 
exercise  of  a  power  rests,  and  into  the  man- 
ner of  its  exercise;  and  if  there  has  been 
an  invasion  of  property  rights,  under  the 
guise  of  this  power,  without  justifying  oc- 
casion, or  in  any  unreasonable,  arbitrary, 
and  oppressive  way,  to  give  to  the  injured 
party  that  protection  which  the.  Constitu- 
tion secures. 

"It  is  therefore  not  true,  as  urged  by 
plaintiff,  that  the  judgment  of  the  legis- 
lative body  concludes  all  inquiry  as  to  the 
existence  of  facts  essential  to  support  the 
assertion  of  such  a  power  as  that  now  in 
onestton.  If  this  were  true,  it  would  al- 
ways  be  within  legislative  power  to  disre- 
gard the  constitutional  provisions  giving 
protection  to  the  individual.  The  authori- 
ties are  practically  in  accord  upon  the  sub- 
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ject.  A  few  quotations  will  indicate  the 
scope  of  the  inquiry  as  far  as  it  can  be  ab- 
stractly defined.  In  Dobbins  v.  lios  Angeles, 
196  U.  S.  223,  49  L.  ed.  169,  25  Sup.  Ct. 
Rep.  20,  the  law  is  thus  stated  by  the  Su- 
preme Coujrt  of  the  United  States:  *It  may 
be  admitted  that  every  intendment  is  to  be 
made  in  favor  of  the  lawfulness  of  the  exer- 
cise of  municipal  power,  making  regulations 
to  promote  the  public  health  and  safety, 
and  that  it  is  not  the  provinoe  of  courts,  ex- 
cept in  clear  eaises,  to  interfere  with  the 
exercise  of  the  power  reposed  by  law  ia  mu- 
nicipal corporatione  for  tJie  protection  of 
local  rights  and  the  health  And  welfare  of 
the  people  in  the  community.  But  notwith- 
standing this  general  rule  of  the  law,  it  is 
now  thoroughly  well  eettled  by  decisions  of 
this  court  that  municipal  foy-^ws  awl  ordi- 
nances, and  even  legislative  eniMtments 
undertaking  to  regulate  useful  business 
enterprises,  are  subject  to  investigation  in 
the  courts  with  a  view  to  determining 
whether  the  law  or  ordinanoe  is  a  lawful 
exercise  of  the  police  power,  or  whether, 
under  the  guise  of  enloreing  police  r^u- 
lations,  there  has  been  an  unwarranted  and 
arbitrary  interference  with  the  constitu- 
tional rights  to  carry  on  a  lawful  buainess, 
to  make  contracts,  or  to  use  and  enjoy 
property/ 

''In  Lawton  v.  Steele,  162  U.  S.  139-137, 
38  L.  ed.  385-^8,  14  Sup.  Gt.  Bep.  499,  Mr. 
Justice  Brown,  speaking  for  the  court,  said 
upon  this  subject:  'To  justify  the  state  in 
thus  interposing  its  authority  in  behalf  of 
the  public,  it  must  appear,  first,  that  the 
interests  of  the  puhUc  generally,  as  dis- 
tinguished item  those  of  a  particular  class, 
require  such  interfereaoe;  and,  second,  that 
the  means  are  reasonably  necessary  for  the 
accomplishment  of  the  purpose,  and  not  un- 
duly oppressive  upon  individuals.  The 
legislature  may  not,  under  the  guise  of  pro- 
tecting the  public  interests,  arbitrarily 
interfere  with  private  business  or  impose 
unusual  and  unnecessary  restrictions  upon 
lawful  occupations.  In  other  words,  its  de- 
termination as  to  what  is  a  proper  exercise 
of  its  police  powers  is  not  final  or  con- 
clusive, but  is  subject  to  the  supervision  of 
the  court.' " 

We  have  quoted  thus  freely,  because  by 
so  doing  the  question  is  fully  presented  by 
Judge  Williams  in  his  usual  forcible  man- 
ner, and  by  the  Supreme  Court  of  the  Unit- 
ed States.  There  can  be  no  pretense  that 
the  act  ulider  examination  deals  with  '^the 
real  needs  of  the  people  in  their  health, 
safety,  coitifort,  or  convenience.'' 

T6  add  cases  ad  authority  would  be  uee- 
less,  for  this  is  a  fundamental  priacftple  of 
free  government  and  gains  ao  force  by  the 
repetition  of  it  by  difieteat  eourtd.  .  Hie 
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subject  of  legislation  in  this  statute  and  its 
various  provisions,  as  stated  above,  are 
purely  personal  as  between  the  employee 
and  the  corporation,  and  do  not  directly  af- 
fect the  public,  in  health,  safety,  comfort, 
convenience,  or  otherwise. 

The  act  is  in  violation  of  the  Constitu- 
tion of  this  state  and  of  the  United  States, 
and  is  void. 

It  18  ordered  that  the  judgments  of  the 
District  Court  and  of  the  Court  of  Civil  Ap- 


peals be,  and  the  same  are,  reversed;  and 
it  is  ordered  that  judgment  be  entered  lor 
the  plaintiiT  in  error. 

Hawkins,  J.: 

From  such  careful  stndy  and  considera- 
tion as  I  have  been  able  to  give  to  the 
constitutional  qneatiom  which  are  here  in- 
volved, I  am  not  now  prepared  to  express 
an  opinion  in  this  caae^  but,  later  on,  will 
prepare  and  file  aame. 


Annotatioii — Constitiitioiiality  of  statutes  reqinring  the  employer  to  fur- 
nish a  discharged  employee  with  a  statement  of  the  cause  of  his 
charge. 


Upon  the  constitutionality  of  statutes 
restricting  the  right  .of  an  employer  to 
discharge  an  employee,  see  annotation 
following  Ee  Opinion  of  Justices,  post, 
1119. 

That  a  statute  which  requires  a  state- 
ment to  a  discharged  employee,  of  the 
cause  of  his  discharge,  is  unconstitution- 
al as  a  violation  of  the  employer's  right 
of  free  speech,  is  a  proposition  estab- 
lished by  the  courts  in  Georgia,  Kansas, 
and  Texas.  Other  courts  liave  not 
passed  upon  the  question. 

There  are  strong  dissenting  opinions 
in  the  Texas  cases;  and,  as  shown  in  the 
note  to  Re  Opinion  of  Justices,  post  1119, 
there  are  also  strong  dissenting  opinions 
in  the  cases  there  cited  and  relied  upon 
as  authority  upon  the  question  there 
under  annotation. 

The  general  question  as  to  duty  of  em- 
ployer to  give  recommend  or  clearance 
card  to  discharged  employee  was  con- 
sidered in  note  to  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  v.  Jenkins,  62  L.R.A.  922. 

And  on  the  question  of  employer's  lia- 
bility growing  out  of  the  giving  or  refus- 
ing information  affecting  the  character 
or  reputation  of  servant,  see  note  to  Wa- 
bash R.  Co.  V.  Young,  4  L.R.A.(N.S.) 
1091.  See  page  1096  for  wording  of 
statutes  dealing  with  the  subject  gener- 
aUy. 

In  Wallace  v.  Georgia,  C.  &  N.  R.  Co. 
(1894)  94  Ga.  732,  22  S.  E.  579,  it  was 
held  that  a  statute  entitled,  ''An  Act  to 
Require  Certain  Corporations  to  Give  to 
Their  Discharged  Employees  or  Agents 
the  Causes  of  Their  Removal  or  Dis- 
charge, When  Discharged  or  Removed,'' 
is  unconstitutional.  The  court  said: 
**The  public,  whether  as  many  or  one, 
whether  as  a  multitude  or  a  sovereignty, 
has  no  interest  to  be  protected  or  pro- 
moted by  a  correspondence  between  dis- 
charged agents  or  employees  and  their 

late  employers,  designed,  not  for  public 
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but  for  private  information  as  to  the 
reasons  for  discharges  and  as  to  the  im- 
port and  authorship  of  all  complaints  or 
communications  which  produced  or  sug^ 
gested  them.  A  stature  which  under- 
takes to  make  it  the  duty  of  incorpo- 
rated railroad,  express,  and  telegraph 
companies  to  engage  in  correspondence 
of  this  sort  with  their  discharged  agents 
and  employees,  and  which  subjects  tbem 
\  in  each  case  to  a  heavy  forfeiture,  under 
the  name  of  damages,  for  failing  or  re- 
fusing to  do  so,  is  violative  of  the  gen- 
eral private  right  of  silence  enjoyed  in 
this  state  by  all  persons,  natural  or 
artificial,  from  time  immemorial,  and  is 
utterly  void  and  of  no  effect.  Liberty 
of  speech  and  of  writing  is  secured  by 
the  Ccmstitntion,  and  incident  thereto 
is  the  correlative  liberty  of  silence,  not 
less  important  nor  less  sacred.  State- 
ments or  communications,  oral  or  writ- 
ten, wanted  for  private  information, 
cannot  be  coerced  by  mere  legislative 
mandate  at  the  will  of  one  of  the  parties 
and  against  the  will  of  the  other.  Com- 
pulsory private  discovery,  even  from 
corporations,  enforced,  not  by  suit  or 
action,  but  by  statutory  terror,  is  not 
allowable  where  rights  are  under  the 
guardianship  of  due  process  of  law." 

And  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Brown  (1909)  80  Kan.  312,  23  L.R.A. 
(N.S.)  247,  133  Am.  St.  Rep.  213,  102 
Pac.  469,  18  Ann.  Cas.  346,  it  was  held 
that  a  similar  statute  was  violative  of 
the  state's  Bill  of  Rights,  which  provides 
that  "all  persons  may  freely  sp«ak, 
write,  or  publish  their  sentim^tfi  oh 
all  subjects,  being  responsible  for  the 
abuse  of  such  right."  The  court  said: 
^'It  would  seem  that  liberty  to  remain 
silent  is  correlative  to  the  freedom  to 
speak.  If  one  must  speak,  he  cannot 
be  said  to  speak  freely."  The  court 
appears  also  to  have '  upheld  the  con- 
tention that  the  statute  was  in  conflict 
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with  the  14tfa  Amendmont  to  the  Fed- 
eral Constitution^  Which  refers  to  due 
process  of  law,  etc.;  and  that  the  stat^ 
ute  was  not  within  the  police  power  of 
the  state. 

And  see  Re  Opimioil  of  JnstijeeSy  post; 
1119,  where  the  odurt  immediately  touch- 
es upmi  the  questi(»k  heee  under  eon^- 
eration. 

In  Grail  V.  Toledo  ft  O.  G.  B.  Go. 
(1893)  7  Ohio  G.  G.  182,  3  Ohio  C.  D. 
696;  the  court  construed  a  statute  some- 
whai;  ^ynilar  to  those  here  unde^,  con- 
sideraliom  but  its  constitntionality  waS 
not  passe*  oipoft-  b/  the  eouit. 

The  decision  in  St.  Louis  Southwest- 
ern R.  Go.  V.  Griffin,  ante,  1108,  has 
been  followed  in  G4il«'esitoo>  BL  &  S.  A.  B^ 
Co.  V.  King  (1915)  —  Tex  Civ.  App.  — , 
174  6.  W.  335;  and  in  Galveston,  H.  ^ 
S.  A.  R.  Go*  V.  State  (1914)  —  Tex. 
Giv.  App.  --,  175  S.  W.  1096.  In  the 
latter  ease  Jenkins^  J.,  didaented,  not- 
withsiandii^  the  binding  foree  of  the 
higher  eourt  deeision,  and  stated  his 
arguments  with  such  gireat  clearness  and. 
foree  that  it  has  been  deemed  advisable 
to  set  forth  his  entire  opinion  here: 
''On  a  former  day  of  the  present  term 
of  this  eoart;  this  case  was  reversed  and 
rendered  upon  the  authority  of  St» 
Louxs  SouvHwssTERK  R.  Co,  v.  Griffin, 
wherein  the  supreme  oourt  of  this  state 
held  the  act  oommonly  known  as  the 
'BlaekUftting'  Statute  to  be  uncoufltitn- 
tional,  and  a  motion  for  rehearing  here^ 
in  h^  been  ovenmled  by  the  majority 
of  this  court  solely  upon  the  authority 
of  that  case.  Under  ordinary  eireum- 
stances,  I  would  feel  bound  by  a  deei- 
sion of  our  supreme  court,  whatever 
might  be  my  views  in  reference  thereto; 
but  in  the  instant  case  I  feel  justified  in 
declining  to  follow  that  honorable  tri- 
bunal for.  the  reasons  hereinafter  set 
forthk  1.  The  statute  under  considera- 
tion w<sfs  held  to  be  constitutional  by  the 
fifth  court  of  appeals  in  St  Louis  South- 
western R,  Co.  v^  Hixon  (1910)  — ^  Tex. 
Giv,  App.,— ,  126  B.  W.  338,  andac^ain 
by  tbe  fourth  court. cpf  ctinl  appeals  in 
the  Gbiffust  Gase.  (1913),  -^  Tax*  Giv. 
App.  — ,  154  S.  W.  583.  The  coi^titu- 
tianality  of  the  statute  waS;Qhallanged 
in  the  petltiopi  for  writ  of  errooc  in  tbe 
Hixon  Cm^f  but  wims  not  passed  on  by 
the  supreme  court.  The  deciJsion  in  the 
GfuyFiy  Gasb,  was  by  a  divided  court. 
]t  tbue  appears  tl^at  this  ^tat^te,  has 
beeu'hield  to  be  constitutional,  by  three 
disti^iot  judges,  six  (judges  of  courts  of 
civil .  appeals, '  and  one  supreme  judge^ 
and  h^  •b^ctn  declared  to  be  unconstitu- 
tioMiby  oniy  tw^  qqiembers*  o^*  the  du^ 
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preme  court.    For  the^e  refUK)ns,  not  be- 
ing able  to  eoneur  m  the  views  of  the 
majority  of  the  supreme  court,  I  believe 
that  the  ies^e  shpuld  be  again  submitted 
to  the  consideration  of  that  honorable 
tribunal.    2.  I  regard  the  issue  as  to  the 
constitutionality  of  this  statute  import- 
ant^ not  only  because  it  is  always  a 
serious  matter  to  declare  a  statute  un- 
constitutionaJ^  but  befpaase  this  statute 
affects  in  a  vital  manner  the  welfare  of 
the  60,000  railway  employees  in  Texas^ 
the  xailway  companies,  .and  the  entire 
citiziiiship  tdf  this  stirtef  "IPMs  nsWIttfe 
b  -^aMd  motf  a^-e^niibeii.  idit0h» :  per- 
haps,   we   should   judicially   recogpize; 
viz.,  that  railway  companies  refuse  to 
employ    those     who     have    previously 
worked  for  otHer  companies,  who  can- 
not bring  a  statement  from  their  former 
employer  as  to  why  they  quit  its  serv- 
ice.   The  railway  companies  are  clearly 
within  their  rights  in  so  doin^.    If  this 
law   is   complied   with,   it   will   protect 
railway    companies    from    incompetent 
employees,  the  public  from  the  dire  eon- 
sequences  that  often  result  from  the  em- 
ployment  of   inc(^petent   or   negligent 
persons,  and  faithful  and  competent  em- 
ployees from  the  oppression  of  railway 
corporations,   and  from   the   spite   and 
prejudice  of  their  vice  principals.     As 
was  said  by  the  supreme  court  of  Ken- 
tucky in  Hundley  v,  Louisville  &  N.  R. 
Go.  (1898)  105  Ky.  162,  63  L.R.A,  292, 
88  Am.   St.  Rep,  298,  48   S.  W.  429: 
One   who   follows   'a   certain   trade   or 
calling  for  years  may  be  almost  unfitted 
for  any  other  business,    io  deprive  him 
of  his  trade  or  calling  is  to  condemn  not 
only   himf   but   perchance   a   wife   and 
children,  to  penury  and  wanti.     Public 
interest,  humanity,  and  individual  rights, 
alike,  demand  the  redress'  for  wrongs 
which  are  followed  %y  such  lamentable 
coneequences.'    I  believe  that  it  is  with- 
in the  police  power  t<>  prevei^t  tbe  in- 
fliction of  such  wrongs.     The  power  to 
deny  an  employee  who  voluntarily  quits 
the  service  of  a  railroad  company,  or  is 
dischsirg^d  therefrom^  A  statement. as  to 
why  he  quii  or  was  ^iischarged,  is,  under 
fisting  conditions^  "the  power  to  deny 
him  the  opportunity  to  labor  in  his  voca- 
tion.   This  is  a  power  that  no  ju^t  rail- 
road manager  ought  to  desire,  and.  that 
no  unjust  managei:  should  be  permitted 
to  exercise.  .  3.  In  the  Gtrif^n  Case,  tbe 
court  said  that  ^n  employer  has  the  right 
to  dischai^ge  an  employee^  wJ;tbout  cause 
and  without  nbtic^.     Xbis  is  no  argu- 
ment against  the  [statute  under  consider- 
ation.   It  does  hot  attempt  to  deny  or 
^bri^lge  such  right,    .  GfriiOS^^s  cause  of 
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aetion  was  not  based  upon  his  being 
disehflrg^d,  with  or  withont  eftuse,  bnt 
upon  the  railway  ^mpany^B  giving  him 
a  falsie  statement  as  to  the  eause  of 
stieh  discharge.  4.  The  eonrt  fnrthsr 
says:  ^The  eitisen  hfis  the  liberty  of 
eontraet  as  a  natarttt  right  whioh  is  be- 
yond the  p6wer  of  the  govennnent  to 
take  from  him/  I  ^  not  so  undisrstand 
the  law.  The  eourts  will  not  only  re- 
fuse to  enforce  some  eontr&etS;  but)  in 
certain  instances,  will  deeltare  a  contract 
to  be  a  crime,  as  witness  ottr  antitrust 
statntes  and  statutes  against  the  em- 
ployment of  persons  to  commit  orimea. 
The  citizen  has  the  right  of  eontniot 
only  so  far  as  such  right  is  not  abridged 
by  law  or  public  policy,  and  the  law  may 
rightfully  abridge  tAie  right  of  contract 
when  the  public  welfare  so  demands.  5. 
In  the  GRrPFiK  Cass,  th^  court  held  that 
the  'Blacklisting  Statute  violates  §  8  of 
art.  1  of  our  state  Constitution  in  refer- 
ence to  free  speech.  Quoting  from  tbe 
supreme  court  of  (Georgia  in  Wallace  v. 
Georgia,  C.  *  N.  R.  Oo.  (1894)  94  0*. 
732,  22  S.  E.  5T9,  it  says:  *The  right  to 
speak  includes  the  corresponding  right 
to  remain  silent.'  The  answer  to  this 
is  that  a  limited  aright' of  free  speech  is 
ejcpressly  guafranteed  by  the  Constitu- 
tion, while  the  right  of  silence  is  not 
mentioned  in  that  instrument,  exeept  in 
reference  to  compelling  one  to  gvte  evi- 
dence against  himself.  If  such  right  ex- 
ists, it  must  be  found  elsewhere  than  in 
the  section  of  the  Constitution  referred 
to.  Continuing  the  potation  from  the 
<}eorgia  <iase,  the  eOurt  says  that  this 
statute  is  ^violative  of  the  general  pri- 
iiate  Tight  of  firilenoe  enjoyed  in  this  state 
by  a!l  persons,  natural  or  artificial,  from 
itlme  immemorikl.^  No  such  absolute 
right  was  ever 'enjoyed  by  any  person 
in  this  01^  any  other  stiite  or  in  any 
civili^^ed  couiiftry.'  Men  are  daily  re* 
quired  to  speak  in^eourts  and  before 
grand  juries,  when  they  would  prefer  to 
remain  silent.  The  article  of  the  Con- 
stitution in  reference  to  free  speech  de- 
clares that  every  person  shall  be  re- 
sponsible for  the  iabuse  of  speech,  and 
we  have  from  the  beginning  had  laws 
upon  our  statute  books  punishing  such 
abuse,  boj7b  loivilly  «nd  criminally.  Why 
should  not  the  legislature  have  tbe  pow- 
er to  punish  the  abuse  of  the  right  of 
sileneet  Silence  under  some  circum- 
stances is  as  positive  a  wrong  as  slan- 
derous speech.  Silence  has  frequently 
been  h^d  to  amount  to  frand  or  to  an 
estoppel^  whereby  men  have  lost  their 
property.  6.  Rut 'the  right  of  silence 
was  not  involved  in  the  Griffiis-  Case. 
Ti.R.A.1917B. 


{The  railway  eompasy  did  not  remain 
silent.  It  sfKtktf  and,  having  voliinti^rily 
eliosen  to  speak,  good  morals  require 
that  it  should  ^>eak  the  truth.  I  can- 
not believe  that  a  law  euforcisg  auob 
moral  obligation  is  snconstitutional.  7. 
The  court  holds  in  the  GRilvtNF  CA9e» 
that  the  statute  under  consideration  is 
4n  violatLon  of  theeonstitiitional  right 
of  equal  protection.  o£  the  law.  us  s^enred 
by  the  14tli  Amendment  to  the  CoBstitn- 
tion  of  ^he  United  States.'  In  what 
respect  is  not  stated.  Paraphnsing  tbe 
invocation  'of  Madam  Boland  to  Uie 
statue  of  Mbertj' . erected  on  the  site  o£ 
the  Bastile,  we  ipi^  well  exclaim:  ^Oh, 
Equal  Protection .  of  tJie  Law  I  How 
often  has  lawless  opptresaiott  sought  shel- 
ter uDda'  thy  wings  1'  As  I  see  it,  the 
'Bladdisting'.  Statute  does  not  interfere 
with  railway  oomfiaBies  in  the  Bzistemee 
of  <aiy  tight  to  which  they  ought  to  he 
entitled.  It  reqmrea  nothiadg  but  jus- 
tice ttt  their  hands.  As  was  said  of  a 
similar  statute  by  the  sufxreme  court  of 
Miaaesota  (<State>  ex  lel.  dcheffer  v.  Jus- 
tus (1902)  85  MittL  27d>  66.LuB.A.  757, 
89  An.  St.  Eep.  550,  88  K.  W.  759) : 
'It  is  the  purpose  of  this  law  to  protect 
■employees  in  the  enjoyment  of  those 
natural  rights  and  privileges  guanuUeed 
them  by  the  Constiti^timi;  vi£.^  the  right 
to  sell  their  labor  and  aeqaune  propavty.' 
Their  labor  is  th^  property.  OoBstitu- 
tions  are  made  to  protect  rig^tif,  not  to 
shield  wrongs.  .With  all  due  respect  for 
our  supreme  oourty.for  tiie  reasons  above 
stated,  and  for  additional  raasoiis  to  be 
found  in  the  able  opinion  of  Mr^  Justice 
Moursund  in  St.  Lodis  South Westocn  R. 
Co.  V.  Oriflftn  (1913)  ^  Ter.  Civ.  App. 
~,  154  S.  W.  589^  I  dedime  to  JoUow 
the  opinion  in  St.  Louis  BomsEWEsniBN 
R.  Ca  V.  GriffiV)  ante,  1108^  and  d^seiit 
from  the  action  of  my  associates  in  over- 
ruling the  motion  for  a  rehearing  here- 


ff 


m. 

In -the  Hizooi  Case,  towhioh  the- -dis- 
senting judge  refers  as  having  been  over- 
ruled by  St.  Louis  SouTHWBsasRN  R. 
Co.  V.  Qriffin,  the  court  said:  '^Appel- 
lant, in  support  of  its  contention,  cites 
the  eases  of  Wallace  v.  Georgia,  C.  &  N. 
B.  Co.  (1894)  94  Qa.  732,  22  S.Ei  679, 
and  Atchison,  T.  &  S.  F.  R.  Co.  v.  Brown 
(1909)  80  Kan.  312,  23  LJEl.A.(N^.)  247, 
133  Am.  St.  Rep.  213^  102  Pac.  459^  18 
Ann.  Cas.  346.  These  cases  seem  to  hold 
a  statute  in  many  respects  similar  to  the 
statute  under  consideration  unconstitu- 
tional, in  that  it  violates  that  clause  of 
the  Constitution  securing  to  a  citizen 
liberty  of  speech.  It  is  said  that  liberty 
of  silence  is   not  less   important   than 
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liberty  of  speech,  and  that  the  company 
cannot  be  forced  by  legpislative  enactment 
against  its  will  to  dispose  its  private 
information.  The  deciedon  in  the  Wal- 
lace Case  was  rendered  by  the  supreme 
court  of  Georgia  in  1894,  and  the  stat- 
ute under  consideration  was  entitled, 
'An  Act  to  Require  Certain  Corpora- 
tions to  Give  Their  Discharged  Em- 
ployees and  Agents  the  Causes  of  Their 
Removal  or  Discharge,  When  Discharged 
or  Removed/  Acts  1890-91,  p.  188.  It 
authorised  a  recovery  for  $5,000  as  a 
penalty  for  their  failure  to  comply  with 
the  statute.  No  injury  seems  to  have 
been  alleged  by  the  plaintiff,  but  the 
suit  was  brought  to  recover  the  penalty 
arbitrarily  fi^d  by  the  statute.  The 
decision  in  the  case  of  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Brown  is  by  the  supreme 
court  of  Kansas,  and  is  based  on  the 
ruling  in  the  Georgia  case.  It  may  be 
that  the  conditions  existing  in  Texas  at 
tbe  time  of  the  passage  of  the  statute 
under  consideration  did  not  exist  in 
Georgia  at  the  time  of  the  passage  of 
the  statute  construed  in  the  Wallace 
decision.  The  statute  here  under  dis- 
cussion was  passed  to  meet  and  remedy 
an  evil  that  had  grown  up  in  this  state 
among  railway  and  other  corporations 
to  control  their  employees.  It  seems  that 
a  custom  had  grown  up  among  railway 
eompanies  not  to  employ  an  applicant 
for  a  position  until  he  gave  the  name 
of  his  last  employer,  and  then  write  to 
sueh  eompany  for  the  cause  of  the  ap- 
plicant's discharge,  if  he  was  discharged, 
or  his  cause  for  leaving  such  former  em- 
ployer. If  the  information  was  not  sat- 
isfactory to  the  proposed  employer,  he 
would  refuse  to  employ  the  applicant. 
They  could  thus  prevent  the  applicant, 
by  failing  to  give  a  true  reason  for  his 
discharge  or  blacklisting  him,  from  pro- 
curing employment  in  either  instance. 
Even  if  the  statute  construed  in  the 
eases  cited  were  in  all  respects  similar 
to  the  statute  before  us,  we  would  not 
be  inclined  to  follow  those  decisions. 
It  was  to  compel  the  former  employer  to 
state  the  true  cause  of  its  employee  leav- 
ing its  service,  and  to  prevent  black- 
listing, that  brought  about  the  passage 
of  this  statute.  We  have  statutes  in 
this  state  more  exacting  and  drastic  than 
the  statute  under  discussion,  which  are 
being  enforced  daily,  and  no  decision  of 
the  appellate  courts  is  cited  holding 
them  unconstitutional.  ...  As  stated 
in  our  opinion,  no  part  of  the  Federal 
or  state  Constitution  is  violated  by  this 
act.     It  is  not  ex  post  facto;  does  not 

impair  the  obligation  of  contracts;  does 
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not  authorise  searches  or  seizures  of  per- 
sons or  houses;  provides  for  trial  in  open 
court,  and  thereby  guarantees  due  proc- 
ess of  law.  It  gives  security  of  persons 
and  property;  does  not  take  away  the 
right  of  free  sp^ch  or  right  to  make, 
print,  or  publish  one's  own  opinion.  It 
does  require,  under  certain  conditions, 
that  an  employer  dball  speak  the  truth 
in  regard  to  the  ex-employee." 

The  Hixon  Case  was  reversed  in 
(1911)  104  Tex.  267,  137  S.  W.  343,  and 
the  court  in  St.  Louis  Southwestern  R. 
Co.  V.  Griffin,  ante>  1108,  states  the 
ground  of  reversal  to  be  that  the  stat- 
ute *^required  a  true  statement  of  the 
fact  which  operated  upon  the  mind  of 
the  officer  or  agent  who  discharged  the 
employee,  but  did  not  require  that  the 
fact  stated  must  have  been  true.''  It 
would  appear  that  the  highest  court  for 
some  reason  did  not  take  into  considera- 
tion actual  conditions  existing  in  the 
state  and  the  evils  at  which  the  statute 
was  aimed.  The  statute  assumes  that 
the  mere  whim  of  the  employer  may  be 
the  '^true  cause"  of  the  discharge,  and  it 
imposes  no  liability  for  the  discharge 
even  for  a  mere  whim.  But  its  object 
is  to  protect  the  employee  from  being 
driven,  not  out  of  the  service  of  a  par- 
ticular employer,  bat  entirely  out  of  his 
chosen  occupation  by  the  mere  whim  of 
his  ^Qployer.  So,  when  the  court  says^ 
^'the  requirement  that  the  corporation 
give  to  the  discharged  ^nployee,  on  his 
demand,  a  statement  of  the  Hrue  cause' 
for  his  disehai^e,  necessarily  implies 
that  there  must  have  been  a  cause  to 
justify  the  dismissal,  else  how  could  the 
^true  cause'  be  given?"  and  makes  that 
inference  the  basis  for  the  holding  that 
the  statute  destroys  the  cozporation's 
right  to  discharge  the  employee  without 
cause,  and  in  that  respect  violates  the 
contract  clause  of  the  Constitution,  it 
must  have  disregarded  the  aim  and  ef- 
fect of  the  statute;  otherwise  its  argu- 
ment would  be  merely  begging  the  ques- 
tion. It  approved  its  former  holding 
that  under  the  statute  the  ''true  cause" 
meant  that  which  is  true  in  the  judgment 
of  the  official  -who  discharged  the  em- 
ployee. 

So,  if  it  be  conceded  that  a  statute 
which  destroys  the  employer's  right  to 
discharge  the  employee  for  a  mere  whim 
(see  Re  Opinion  of  Justices,  post,  1119, 
on  this  point)  is  unconstitutional  be- 
cause in  violation  of  the  contract  clause, 
it  does  not  follow  that  a  statute  requir- 
ing a  statement  of  the  true  cause  of  the 
discharge  for  the  purpose  of  destroying 
the  presumption,  known  to  be  indulged 
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in  by  other  employers,  that  every  dis- 
charge is  based  upon  undesirable  char- 
acteristies  found  to  exist  in  the  employee 
or  his  work,  is  also  unconstitutional,  es- 
pecially one  under  which  the  employer's 
judgment  cannot  be  questioned.  As  to 
the  constitutional  right  to  remain  silent 
when  the  welfare  or  others  demands  a 
statement,  the  dissenting  judges  have 
spoken.  It  will  be  observed  that  this 
particular  statute  merely  aimed  to  pre- 
vent the  nefarious  practice  of  "black-* 


listing"  and  to  change  conditions  under 
which  the  silence  of  the  employer  has 
the  full  force  of  blacklisting  the  dis- 
charged employee.  The  subject  of  black- 
listing employees  was  considered  in  note 
to  Hundley  v.  Louisville  &  N.  R.  Co.  63 
L.R.A.  289,  and  on  the  question  of  legis- 
lation on  blacklisting,  see  note  in  4 
L.R.A.(N.8.)  1123.  The  constitutional- 
ity of  blacklisting  statutes  is,  of  course, 
not  within  the  scope  of  the  present  note. 

J.  W.  M. 


KASSACHUSBTTS    SUPR£3f£    JUDI- 
CIAL COURT. 

RE  OPINION  OF  JUSTICES. 

(—  Mass.  — ,  108  N.  E.  807.) 

Master  and  servant  —  forMdillng  dis- 
charge of  employee  wiflioiit;  hearing 

—  eonatUutfloiaallty. 

1.  Eorbidding  a  railroad  company  to  dis- 
charge aa  employee  upon  inlormation 
touching  his  conduct  without  an  oppor- 
tunity to  be  beard  in  the  presence  of  the 
one  furnishing  the  information  deprives  it 
of  its  constitutional  right  to  liberty  and  to 
acquire  property. 

For  other  ea»e«,  0€e  Con^iUutional  Laio,  II. 

^  ^,  b,  r«;,  M»  Dig,  1-^2  y.  ^sf. 

ConstlCntional   law  —  special   privilege 

—  requiring  hearing  for  railroad  em- 
ployeea  before  diflcharse. 

2.  RaUroad  companies  are  deprived  of  tlie 
equal  protection  of  the  laws  and  special 
privilege's  are  conferred  upon  their  em- 
ployees by  forbidding  the  discharge  of  a 
railroad  employee  upon  information  fur- 
nished by  any  person  without  giving  him 
an  opportunity  to  be  heard  in  the  presence 
of  the  informer. 

For  other  cases,  see  Cotutitutional  L&w,  II. 
a,  5,  c,  in  Dig.  1-52  N.  8. 

(May  3,  1915.) 

SUBMISSION  to  the  Justices  of  the  Su- 
preme Judicial  Court  of  questions  as 
to  the  validity  of  a  bill  pending  in  the 
Senate,  prohibiting  railroad  companies  from 
discharging  employees  without  a  hearing. 
Negative  answers  retiunied. 

The  senate  order  of  April  23,  1915,  re- 
questing the  opinion  of  the  justices,  is  as 
follows : 

"Wberea8»  there  is  pending  in  the  senate 
a  bill,  printed  as  senate  document  No.  537, 
a  eopy  of  which  is  hereto  annexed  wherein 
it  is  provided  that  no  employee  of  a  rail- 

Note. —  As   to  constitutionality  of  stat- 
utefl  restricting  right  of  employer  to  dis* 
eharge   employee,    see   note   following   this 
case,  post,  1122. 
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road  corporation  shall  be  disciplined  or  dis- 
charged in  consequence  of  information 
affecting  the  employee's  conduct  until  such 
employee  shall  have  been  given  an  oppor- 
tunity to  nuike  a  statement  in  the  presence 
of  the  person  or  persons  furnishing  the 
information;   now,  therefore  be  it 

"Ordered,  that  the  opinion  of  the  justices 
of  the  supreme  judicial  court  be  required 
by  the  senate  upon  the  following  important 
questions  of  law: 

"First.  Is  it  within  the  constitutional 
power  of  the  general  court  to  enact. legisla- 
tion limiting  the  right  of  railroad  corpora- 
I  tions  to  discharge  their  employees  for  cause 
by  annexing  conditions  thereto  of  the  nature 
above  set  forth? 

"Second.  Is  it  within  the  constitutional 
power  of  the  general  court,  to  enact  legisla- 
j  tion  of  the  nature  above  set  forth  relative 
;  to  the  employees  of  railroad  corporations, 
giving  them  as  a  class  privileges  not  en- 
joyed by  the  rest  of  the  community?  • 

"Third.  Are  the  provisions  of  senate  bill 
No.  537  constitutional?" 

To  the  Honorable  Senate  of  the  Common- 
wealth of  Massachusetts: 

We,  the  justices  of  the  supreme  judicial 
court,  having  considered  the  queations  pro- 
pounded by  the  order  of  April  23,  1915, 
oopy  of  which  ia  hereto  annexed,  reapect- 
fuUy  answer  them  as  follows: 

The  substance  of  the  proposed  statute  to 
which  the  questions  relate  is  to  prohibit, 
under  a  heavy  penalty,  a  railroad  corpora- 
tion from  discharging  an  employee  by  rea- 
son- of  information  touching  his  conduct, 
until  after  he  has  been  given  an  opportunity 
to  make  a  statement  in  the  presence,  of  the 
person  or  persons  furnishing  the  infoima- 
tion.  As  a  corporation  can  have  no  first- 
hand observation  and  can  acquire  informa- 
tion as  to  incompetency,  inefficiency,  or 
wrongful  conduct  of  its  employees  only 
through  some  person,  the  proposed  statute 
means  that  such  a  corporation  never  can 
discipline  or  discharge  any  of  its  employees 
for  misconduct^  no  matter  how  flagrant,  ex-. 
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«ept  on  h.U  own  confession,  without  giv'vag 
him  «.  lieariog  i»  the  pr^aence  of  th^  per- 
son affording  the  informationr  regardless  of 
the  fact  whether  timt  peraon  be  an  em: 
ployee  or  an  entire,  stranger.  Although  tlie 
title  of  the  bill  refers  to  the  *'u8e  of  detec- 
tives/' there  is  no  such  limitation  in  the 
body  of  the  bill.  It  applies  broadly  to  all 
persons  who  may  furnish  informatioqi 
whether  pure  volunteers  or  others,  even 
though  it  be  wholjly  beyond  the  power  of 
the  railroa4.  to  produce  the  person  furnish- 
ing the  information,  and  even  though  that 
person  may  be  a  stranger  to  the  railroad 
and  decline  for  any  reason,  or  be  unable 
to  confront  the  employee.  The  questions 
have  been  considered,  however,  upon  the 
broad  principles  involved  in  the  proposed 
bill,  and  not  upon  its  details. 

The  14th  Amendment  to  the  Federal  Con- 
stitution prohibits  the  several  states  from 
depriving  "any  person  of  life,  liberty,  or 
property,  without  due  process  of  law."  The 
Supreme  Court  of  the  United  States  is  the 
final  authority  upon  the  scope  and  mean- 
ing of  these  words.  That  court  has  said 
that  "the  general  right  to  make  a  con- 
tract in  relation  to  his  business  is  part  of 
the  liberty  of  the  individual  protected  by 
the  14th  Amendment  of  the  Federal  Consti- 
tution. Allgeyer  v.  Louisiana,  165  U.  S. 
578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427. 

.  .  .  The  r^ht  to  purchase  or  to  sell 
labor  is  part  of  the  liberty  protected  by  this 
Amendment,  unless  there  are  circumstances 
which  exclude  the  right."  Lochner  v.  New 
York,  198  U.  S.  46,  53,  49  L.  ed.  937,  940, 
25  Sup.  Ct.  Kep.  539,  3  Ann.  Cas.  1133. 

In  the  opinion  in  Adair  v.  United  States, 
208  U.  S.  161,  at  pages  174,  176,  62  L.  ed. 
436,  442,  443,  28  Sup.  Ct.  Rep.  277,  280,  13 
Ann.  Cas.  764,  is  found  this  interpretation: 
"While  ...  the  rights  of  liberty  and 
property  guaranteed  by  the  Constitution 
against  deprivatloA  without  due  prooesir  of 
law  are  subject  to  such  reasonable  restraints 
as  the  common  good  or  the  general  welfare 
may  require,  it  is  ttot  within  the  functions 
of  governmeni^'-at  least,  in  the  absence  of 
Contract  i>etween  the  parties— to  compel 
any  person  in  the  coutse  of  lils  bueiness  and 
against  his  will  to  accept  or  retain  tlie 
personal  serviees  of  another,  or  to  compel 
any  person,  against  his  will,  to  perfbnn 
personal  services  for  another.  The  right  of 
a  person  to  sell  his  labor  tipon  such  terms 
as  he  deems  proper  is,  in  its  essence,  the 
aauie  as  the  right  of  the  punshaser  .  .  . 
to  prescribe  the  conditions  upon  which  he 
will  aeoept  such  labor  from  the  person 
offering  to  sell  it.  S»  the  right  of  the  em- 
ployee to  quit  the  service  of  the  emp'loyer, 
for  whatever  reaeon,  is  ^e  same  as  the 
tight  of  the  employer,  for  whatever  reason, 
L.R.A.1917B. 


io  dispense  with  the  services  of  auoh 
plpyee." 

It  was  aaid  in  Coppage  v,  Kaosasy  23$ 
U.  S.  1,  at  page  14,  59  U  ed*  441,  446, 
L,R^.1915C,  906,  35  Sup.  Ct.  Rep.  243: 
"Included  in  the  right  of  personal  liberty 
and  the  right  of  private  pcopedy-^par tak- 
ing oi  the  nature  of  eack — is  the  right  tp 
makjB  oomtraets  for  the  a/equiBitipn,  of  prop- 
erty. Chief  among  such  contracts  ia  that 
of  persoiBal  employment,  by  .whl^  labor 
and  other  serviees  are  exchan^  fpr.  n^pn^y 
or  other  forms  of  property.  If  this  right 
be  ^stmdc  down  or  arbitrarily  interfered 
>^'ith^ ,  thef  e  is  a ,  substantial  impAirment  ,Qf 
liberty  in  the'  long-established  cohstitutional 
sense." 

In  the  application  of  these  printpples  it 
has  been  held  that  the  right  to  liberty  and 
property -aocured.  by  the  14th  Amendment 
was  impaired  by  a  statute  which  prohibited 
the  disc]^f;ge,  of  Any  employee  .l>ecauae  k^ 
waa.a  mowber  of  a  labor  uni^n.  .^4f^iK  v. 
United  States,  208  U.  S.  ldl»  6fi  U.  efL..4^6, 
26  Sup.  Ct.  Rep.  277,  13  ^nn.  Oas.  764. 
That  decision  recently  has  been  reaffirmed 
in  its  application  to  a  statute  whkh  made 
unlawful  any  requirement  not  to  join  or 
remain  a  member  of  a  labor  union  as  a 
condition  of  securing  or  cpntinuing  in  em- 
p^oymept*  Coppa^je  v. .  KaBsaa,^  ^6  U.  S. 
1,  59  L.  ed.  4^1,.  L.R^a9i^C,  906»  35  ^up. 
Ct»  Rep.  2^  The  groHod  iipAn  ,wUi«i^t)»^%e 
-deoiaioBs  teat  is  tbati  tha  (reedowii  tiif  -con- 
tract guaranteed  by  >t»ke  -  Mth '  Aaundiqeut 
prohibits  the  imposition  of  such  restraints 
upon  the  ri^it  of  the  employer  to  decline 
to  employ  at  all,  or  to  continue  to  employ, 
a  person  whom  he  does  not  desire.  It  there 
was  said  that  ''the  empW<^r  ;nu8|i  be  left 
at  liberty  to  de<^de  for. himself  wliether 
such  membership  by  his  e»pleye#  ia  con- 
bisteni  with  the  satlsfaetory  perlonnaate 
of  the  duties  of  the  employvdeftt." 

It  seems  to  us  impossible  to  say  that 
the  right  of  an  employer  to  discharge  an 
employee  because  of  information  affepting 
his  conduct  in  respect  of  efficiency,  hone^t^, 
capacity,  or  in  any  other  particular  touch- 
ing his  general  usefulness,  without  first 
providing  a  hearing,  stands  on  a  different 
footing  or  is  less  under  the  shield  of  the 
Constitution  than  the  right  held  to  be 
secured  in  the  Adair  and  Coppage  Cases. 
Our  own  Constitutioii  contains '  in  several 
clauses  similar  guaranties  of  the  right  to 
acquire,  possess,  and  protect  property, 
which  doubtless  have  substantially  the  same 
meaning  in  this  respect  as  has  the  I4th 
Amendment  to  the  Federal  Constitution. 
It  has  been  held  that  the,  right  .tp  acq»iire, 
possess,  and  protect  property  aecured  by 
our  ConatitutioA  .''inoludes  the  ri^fe  to 
make  reasonable  contracts,  which  shall  be 
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under  the  protection  of  the  law."  Com.  v. 
Perry,  156  Masi.  117.  121,  14  L.R^.  3£6, 
31  Am.  St.  Rep.  533,  28  N.  E.  1126.  .In 
the  absence  of  a  contract,  conspiracy,  or 
other  tin  lawful  act,  the  right  of  the  in- 
dividual employee  to  leave  the  service  of 
a  railroad  without  cause,  or  for  any  cause, 
is  absolute.  The  railroad  has  the  correla- 
tive right  under  like  circumstances  to  dis- 
chai'ge  an  employee  for  any  cause  or  with- 
out cause.  It  is  an  unreasonable  interfer- 
ence with  this  liberty  of  contract  to  require 
a  statement  by  the  employer  of»the  motive 
for  his  action  in  desiring  to  discharge  an 
employee,  as  this  statute  in  substance  does, 
and  to  require  him  also,  as  a  prerequisite 
to  the  exercise  of  hw  right,  to  enable  the 
employee  to  make  a  statement  in  the  pres- 
ence of  someone  else, — a  thing  which  may 
be  beyond  the  power  of  the  employer.  His 
freedom  of  contract  would  be  impaired  to 
an  unwarrantable  degree  by  the  enactmeQt 
of  the  proposed  statute.  The  power  of 
the  legislature  to  require  a  hearing  in  con- 
nection with  the  discharge  of  one  employed 
under  the  civil  service  law  rests  on  the  au- 
thority of  the  commonwealth  to  direct  the 
conduct  of  its  government  and  that  of  its 
political  subdivisions.  Opinion  of  Justices, 
208  Mass.  619,  34  L.R.A.(N.S.)  771,  94  N. 
£.  1044. 

Legislation  similar  to  that  of  tlie  pro- 
posed bill  has  been  held  unccniBtitiitional  in 
otlier  jurifldietions.  Atehison,  T.  k  8.  F.  R. 
Co.  V.  Brown,  80  Kaa.  312,  23  L.R.A.(N.S.) 
247,  133  Am.  St.  Rep.  218,  102  Pac.  459,  18 
Ann.  Cas.  346.  Wallace  v.  Georgia,  C.  &  N. 
R.  Co.  94  Ga.  732,  22  8.  E.  579.  These 
reasons  make  it  imperative  to  answer  the 
first  question  in  the  negative. 

Absolute  equality  before  the  law  and  the 
equal  protection  of  the  laws  are  principles 
established  by  the  Constitutions  of  the 
United  States  and  ol  this  Con^monwealth. 
Opinion  of  Justices,  211  Mass.  618,  98  N. 
E.  337.  While  reasonable  dassiflcatione 
may  be  made  by  the  legislature  in  the 
interests  of  the  public  health,  public  safety, 
and  public  morals,  yet  tbers  must  be  some 
rational  relation  between  tke  object  to  be 
attained  and  the  elassifieation,  in  order 
that  it  may  not  violate  the  constitutional 
guaranty  that  all  persons,  including  corpo- 
rations, shall  be  equal  in  the  protection 
afforded  by  the  laws.  Many  such  classifi- 
cations have  been  upheld  as  not  contrary 
to  this  principle.  See  for  example  Louis- 
ville &  N.  R.  Co.  V.  Melton,  218  U.  S.  36, 
54  L.  ed.  921,  47  L.R.A.(N.S.)  84,  30  Sup. 
Ct.  Rep.  676 ;  Keokee  Consol.  Coke  Co.  v.  j  question. 
Taylor,  234  U.  S.  224,  58  L.  ed.  1288,  34  | 
Sup.  Ct.  Rep.  856.  But  the  proposed  bill 
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has  no  reference  to  the  safety  of  the  travel- 
ing pnbHc.  It  applies  only  to  one  kind  of 
common  carrier,  and  not  to  others.  It  im- 
poses a  burden  upon  railroads  from  which 
all  other  common  carriers  and  employers  of 
labor  are  free.  It  singles  out  employees  of 
railroads  and  confers  upon  them  immunities 
and  advantages  enjoyed  by  no  others  who 
work  for  individuals  and  corporations,  in 
a  particular  which  has  no  relation  to  the 
kind  of  employment  engaged  in  by  them. 
In  both  respects  it  tends  to  destroy  equal- 
ity. It  creates  of  railroad  employees  a 
specially  privileged  class*  ajid  subjects  rail- 
roads, as  to  a  matter  having  no  special  re* 
lation  to  their  business  as  distinguished 
from  other  kinds  of  business,  to  obstacles 
and  burdens  from  which  other  employers 
are  free.  There  is  strong  ground  for  the 
conclusion  that  the  selection  of  railroader  as 
the  sole  object  of  severely  criminal  legis- 
lation as  to  a  matter  having  no  particular 
relation  to  the  management  of  railroads 
would  be  arbitrary,  and  hence  unwarrant- 
able under  the  Constitution.  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  560, 
46  L.  ed.  679,  690,  22  Sup.  Ct.  Rep.  431; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  a 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Opinion  of  Justices  (Re  House  Bill  No. 
1230)  163  Mass.  589,  28  L.R.A.  344,  40  K. 
E.  713.  We  are  of  opinion  that  the  second 
question  must  be  answered  in  the  nega- 
tive. 

It  is  not  necessary  to  consider  whether 
the  proposed  bill  offends  against  other  pro- 
visions of  the  Constitution.  For  the  rea- 
sons already  stated,  the  third  question  must 
be  answered.  No. 
May  3,  1915. 

N   Arthur  P.  Rugg, 

Henry  K*  Braley. 

Charles  A.  De  Courcy. 

£dward  P.  Pierce* 

James  B.  Carroll. 

We  subscribe  to  the  answer  given  above 
to  the  second  question.  The  legislation 
which  is  the  subject  of  the  first  question  is 
confined  to  employees  of  railroad  corporar 
tions,  is  open  to  the  objections  set  forth 
in  the  answer  to  the  second  question,  and 
is  disposed  of  by  them.  We  do  not  intend 
to  throw  doubt  upon  the  answer  to  the 
first  question.  Upon  that  matter  we  ex- 
press no  opinion.  But  we  prefer  not  to  ex- 
press an  opinion  on  a  matter  which  it  is 
not  necessary  to  consider  in  answering  ful- 
ly the  questions  asked. 

We  subscribe  to  the  answer  to  the  third 


William  Caleb  liorlng. 
John  C.  Crosby. 
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discharge  employee. 


Most  of  the  cases  passing  upon  the  | 
constitutionality  of  statutes  restricting 
the  right  of  the  employer  to  discharge 
the  employee  involve  statutes  designed 
to  prevent  discrimination  against  labor 
unions,  and  the  court,  in  Re  Opinion 
OP  Justices,  ante,  1119,  makes  that  class 
of  cases  the  main  basis  of  the  decision. 
That  question  is  fully  covered  in  the 
note  to  Coppage  v.  Kansas,  L.R.A.1915C, 
960,  and  the  earlier  note  to  which  refer- 
ence is  there  made.  The  other  class  of 
cases  upon  which  the  court  relies,  i.  e^ 
.those  involving  the  constitutionality  of 
statutes  requiring  the  employer  to  give 
statement  of  reason  for  discharge,  have 
been  collected  in  the  note  to  St.  Louis 
Southwestern  B.  Co.  v.  Griffin,  ante,  1108. 
Reference  to  cases  cited  in  these  notes 
will  show  that  the  courts  have  always 
regarded  labor  as  a  commodity  to  be 
bought  and  sold  precisely  the  same  as 
other  commodities,  so  that  the  right  to 
discharge  an  employee  is  protected  by 
the  contract  clause  of  the  Constitution 
of  the  United  States  as  well  as  by  simi- 
lar clauses  found  in  the  various  state 
Constitutions,  and  the  power  to  abridge 
that  right  is  not  within  the  police  power 
of  the  state.  Several  strong  dissenting 
opinions,  however,  give  some  indication 
of  a  disposition  to  give  the  state  greater 
power  in  the  matter  (see  note  in  61 
L.R.A.(N.S.)  361,  and  notes  to  which 
reference  is  there  made),  and  to  recog- 
nize that  such  legislation  may,  under 
some  circumstances,  fall  within  the  po- 
lice power  of  the  state.  (See  dissenting 
opinions  of  Mr.  Justice  Day  and  Mr. 
Justice  Holmes,  in  Coppage  v.  Kansas, 
L.R.A.1915C,  970;  also  see  dissenting 
opinions  in  note  to  St.  Louis  Southwest- 
ern R.  Co.  V.  Griffin,  ante,  1108.  Mr.  Jus- 
tice McKenna  also  filed  an  able  dissent- 
ing opinion  in  Adair  v.  United  States 
(1908)  208  Xr.  S.  161,  52  L.  ed.  436,  28 
Sup.  Ct.  Rep.  277,  13  Ann.  Cas.  764; 
likewise  Mr.  Justice  Holmes.  As  the 
Coppage  and  the  Adair  Cases  form  the 
basis  of  the  decision  in  Re  Opinion  op 
Justices,  these  dissenting  opinions 
throw  much  light  upon  the  question.) 
However  it  may  be  in  the  future,  the 
past  reveals  a  practically  unbroken  line 
of  decisions  holding  that  all  statutes 
that  in  any  way  restrict  the  right  of  the 
employer  to  discharge  the  employee 
without  any  cause  or  without  a  hearing 
are  unconstitutional  as  violations  of  the 

contract  clause  of  the  Constitution. 
L.R.A.1917B. 


Courts  have  apparently  taken  the  view 
that  the  employee  is  as  much  benefited 
by  this  unyielding  principle  as  the  em- 
ployer is.  In  State  ex  rel.  Zillmer  v. 
Kreutzberg  (1902)  114  Wis.  530,  58 
L.R.A.  748,  91  Am.  St.  Rep.  934,  90  S. 
W.  1098,  the  court  said:  "Free  will  in 
making  private  contracts,  and  even  in 
greater  degree  in  refusing  to  make  them^ 
is  one  of  the  most  important  and  sacred 
of  the  individual  rights  intended  to  be 
protected.  .  .  .  We  must  not  forget 
that  our  government  is  founded  on  the 
idea  of  equality  of  all  individuals  before 
the  law.  Such  restraints  as  ma^'  be 
placed  on  one  may  be  placed  on  another. 
If  the  liberty  of  the  employer  to  con- 
tract or  refuse  to  contract  may  be  de- 
nied, so  may  that  of  the  employee.  In 
answering  the  question  now  before  us, 
we  may  not  forget  the  possibility  of  be- 
ing called  on  to  answer  whether  the 
legislature  may  make  a  criminal  of  the 
employee  who  quits,  for  example,  be- 
cause his  employer  joins  a  blacklisting 
association;  because  nonunion  men  or 
members  of  some  other  union  ai:>e  em- 
ployed, or  nonunion  or  forbidden  ma- 
chines or  materials  are  used;  because  of 
an  obnoxious  foreman;  because  exces- 
sive hours  of  work  are  required ;  because 
compelled  to  trade  at  employer's  store 
or  board  at  his  boarding  house;  or  be- 
cause of  any  other  fact  or  conduct  now 
considered  entirely  adequate  reason  for 
refusing  or  leaving  a  particular  service- 
It  must  not  be  forgotten  if,  as  counsel 
for  the  state  argues,  the  laborer  is  too 
weak  to  meet  the  employer  on  equal 
terms  in  the  field  of  contract,  that  he 
will  be  far  more  subject  to  the  latter's 
control  and  oppression  in  the  field  of 
politics,  and  that  laws  of  the  above 
character  will  surely  come,  if  within  the 
proper  province  of  the  legislature,  un- 
less, as  we  have  faith  to  believe,  the 
character  and  the  individuality  of  the 
wage  earners  of  the  country  are  suf- 
ficient to  maintain  their  independence 
— both  contractual  and  political — ^in  a 
field  of  equal  rights  under  the  law,  and 
of  full  liberty  to  each  to  sell  and  buy 
labor  to  and  from  whom  he  will." 

In  State  v.  Nashville,  C.  &  St.  L.  R. 
Co.  (1910)  124  Tenn.  1,  135  S.  W.  773, 
Ann.  Cas.  1912D,  805,  the  defendant,  a 
corporation,  was  indicted  for  having 
threatened  to  discharge  a  certain  one 
of  its  employees  for  trading  or  dealing, 
as  a  customer,  with  a  certain  merchant. 
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under  a  statute  that  made  it  a  eriminal 
offense  for  any  corporation,  joint  stock 
company,  or  association  to  discharge  any 
employee  or  threaten  to  do  so  for  voting 
or  not  voting  at  any  d«otion,  or  for  or 
against  any  candidate  or  measure,  or 
for  trading  or  not  trading  with  any  par- 
ticular person  or  class  of  persons.  The 
statute  was  held  to  be  unconstitutional 


on  the  ground  that  it  was  class  legisla- 
tion and  discriminated  between  corpora- 
tions and  individuals  engaged  in  the 
same  business.  Other  constitutional  ob- 
jections were  raised,  but  not  passed  upon- 
by  the  court.  The  case  thus  supports; 
only  the  second  point  made  in  Re  Opin* 
ION  OF  Justices,  ante,  1119.     J.  W.  M» 


KENTUCKY  COURT  OF  APPEIALS. 

ROBERT  A.  CHRESTE,  Appt., 

V. 

LOUISVILLE  RAILWAY  COMPANY. 

(167  Ky.  76,  180  S.  W.  49.) 

Attorney  and  client  •»  contract  procured 
by  solicitation  —  validity. 

1.  The  mere  fact  that  a  contract  employ- 
ing an  attorney  to  perform  legal  services 
was  procured  through  solicitation  does  not 
render  it  void  as  against  public  policy. 
For  other  cases,  see  Contrtte/tSi  III.  c,  i,  in 

Dig,  l^t  N.  6. 

Same  •»  lien  •«  compromise  of  judgment 
)     •»  effect. 

2.  Where,  by  statute,  an  attorney  has  a 
lien  on  the  judgment  for  hia  fees,  a  judg- 
ment debtor  who  compromisea  the  claim  for 
less  than  the  face  of  the  judgment,  in  the 
absence  of  the  attorney  whose  contract  en- 
titled him  to  a  percentage  of  the  recovery, 
is  answerable  to  the  attorney  for  the  pre- 
scril)ed  percentage  of  the  judgment  rather 
than  of  the  amount  paid  under  the  com- 
proauee. 

F^r  9ikmr  eMe%  tea  Atiomef^  IL  o,  Si,  m 
Dig.  i~^2  ^.  a. 

(November  30,  1915.) 

APPEAL  by  intervening  petitioner  from 
a  judgment  of  the  Common  Pleas 
Branch,  First  Division  of  the  Circuit  Court 
for  Jefferson  County,  denying  a  motion  for 
a  new  trial  and  for  judgment  non  obstante 
veredicto,  in  a  proceeding  to  enforce  a 
statutory  lien  for  an  attorney's  fee  under 
a  contract  with  his  client.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Edwards,  Ogden,  &  Peak,  for 
appellant : 

Appellee  cannot  defeat  the  appellant  in 
the  collection  of  his  contract  fee  with  his 

Note.  ^  As  to  the  right  of  an  attorney 
at  law  to  solicit  business,  see  annotation  fol- 
lowing this  case,  post,  1128. 

Generally  as  to  compensation  of  attorney, 
including  liens  and  questions  arising  out  of 
compromise  of  the  action  by  the  client,  see 
Indexes  to  L.R.A.  Notes,  under  the  title, 
** Attorneys,"  section  heading,  "Compensa- 
tion; lien." 
L.R.A.19J7B. 


client  Drake,  although  his  contract  with' 
Drake  may  have  been  tainted  with  cham- 
perty. 

Stephens  v.  Farrar  Bros.  4  Bush,  13;. 
Robertson  v.  Shutt,  9  Bush,  659;  Louisville 
&  N.  R.  Co.  v.  Proctor,  21  Ky.  L.  Rep.  447, 
61  S.  W.  591;  Proctor  Coal  Co.  v.  Tye,  123 
Ky.  381,  96  S.  W.  512;  Hubble  v.  Dunlap^ 
101  Ky.  419,  41  S.  W.  432;  4  Cyc.  990;  d 
Cyc.  882;  Davis  v.  Webber,  66  Ark.  190,  45- 
L.R.A.  196,  74  Am.  St.  Rep.  81,  49  S.  W. 
822;  Rust  v.  Larue,  4  Litt.  (Ky.)  412,  14 
Am.  Dec.  172;  Caldwell  v.  Shepherd,  6  T. 
B.  Mon.  389;  Bowser  v.  Patrick,  23  Ky.  L. 
Rep.  1579,  65  S.  W.  824;  Torrence  v. 
Shedd,  112  111.  477;  Small  v.  Chicago,  R.  t 
&  P.  R.  Co.  65  Iowa,  582,  8  N.  W.  437; 
Allison  V.  Chicago  &  N.  W.  R.  Co.  42  Iowa, 
274,  3  Am.  Neg.  Cas.  330;  Courtright  v, 
Bumes,  2  McCrary,  60,  13  Fed.  317;  ^tna 
L.  Ins.  Co.  V.  Week,  163  Ky.  37,  173  S.  W. 
317. 

Messrs.  Frank  P.  Straus  and  Howard 
B.  Lee,  for  appellee: 

A  contract  of  an  attorney,  secured 
through  ''solicitation,"  is  unenforceable 
either  against  the  client  or  a  third  person 
sought  to  be  charged  with  it. 

Ix^ersoU  v.  Coal  Creek  Coal  Co.  117 
lenn.  263,  9  L.R.A.(N.S.)  283,  119  Am.  St. 
Rep.  1003,  98  S.  W.  178,  10  Ann.  Cas.  829; 
Cumberland  Teleph.  &  Teleg.  Co.  v.  Max- 
berry,  134  Ky.  647,  121  S.  W.  447;  ^tna 
L.  Ins.  Co.  v.  Week,  163  Ky.  37,  173  S.  W. 
317;  Wehmhoflf  v.  Rutherford,  98  Ky.  91, 
32  S.  W.  288;  Rust  v.  Larue,  4  Litt.  (Ky.) 
411,  14  Am.  Dec.  172;  Roberts  v.  Yancey, 
94  Ky.  244,  42  Am.  St.  Rep.  357,  21  S.  W. 
1047;  ^Jorris  v.  £vans,  15  Ky.  L.  Rep.  77, 
22  S.  W.  328;  Newport  Rolling  Mill  Co.  v. 
Hall,  147  Ky.  698,  144  S.  W.  760;  Louis- 
ville R.  Co.  V.  Burke,  149  Ky.  438,  149  S. 
W.  865. 

A  person  sought  to  be  charged  with  a 
contract  is  not  a  ''stranger"  to  the  con- 
tract. 

Rust  T.  Lame,  4  Litt.  (Ky.)  411,  14  Am. 
Dec.  172;  Cvmherland  Teleph.  &  Teleg.  Co. 
V.  Maxberry,  134  Ky.  647,  121  S.  W.  447; 
iEtna  L.  Ins.  Co.  v.  Week,  163  Ky.  37,  173 
S.  W.  317;  Wehmhoflf  v.  Rutherford,  98  Ky. 
91,  32  S.  W.  288;  6  Cyc.  §  882. 
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The  fee  of  the  attorney  is  regulated  by 
the  amount  received  by  the  client,  not  by 
the  amount  of  the  judgment. 

Leslie  v.  York,  112  Ky.  712,  66  S.  W, 
751;  Schmitz  v.  South  Covington  &  C. 
Street  R.  Co.  131  Ky.  207,  22  L.R.A.(N.S.) 
766,  114  S.  W.  1197,  18  Ann.  Cas.  1114; 
Newport  Rolling  Mill  Co.  v.  Hall,  147  Ky. 
598,  144  S.  VV.  760;  Louisville  R.  Co.  v. 
Burke,  149  Ky.  437,  149  S.  W.  865. 

Clay,  C,  filed  the  following  opinion: 

Henry  B.  Drake,  while  a  passenger  on 
the  line  of  the  Louisville  Railway  Company, 
was  injured.  Through  his  attorney,  Rob- 
ert A.  Chreste,  he  brought  suit  to  recover 
damages.  The  trial  resulted  in  a  verdict 
and  judgment  in  his  favor  for  $1,000. 
Chreste  had  a  written  contract  with 
Drake  by  which  the  latter  agreed  to  pay 
Chreste  a  fee  equal  to  50  per  cent  of  the 
amount  recovered  on  his  claim.  After  the 
motion  for  a  new  trial  was  overruled,  the 
railway  company  employed  L.  C.  Sherrick 
to  settle  with  Drake,  the  company  agree- 
ing to  pay  Sherrick  $175  if  he  would  secure 
a  settlement  with  Drake  for  $300,  Sher- 
rick agreed  to  pay  Drake  $125  of  the 
amount  received  by  him.  Thereupon  the 
settlement  was  made,  Drake  receiving  $300 
from  the  company  and  $125  of  the  $175 
paid  by  the  company  to  Sherrick.  At  the 
same  time  Drake  signed  a  contract  releas- 
ing the  company  from  all  liability,  and 
the  company  indorsed  on  the  release  an 
agreement  to  pay  Chreste  his  fee.  TTiere- 
after  Chreste,  by  intervening  petition, 
sought  to  enforce  against  the  railway  com- 
pany the  statutory  lien  for  his  fee  under 
his  contract  with  Drake. 

The  company  answered  in  two  para- 
graphs. By  paragraph  1  it  pleaded  that  it 
had  settled  with  Drake  in  full  for  the  sum 
of  $300.  Tliis  paragraph  was  stricken  out 
by  the  trial  court  on  the  ground  that,  if 
Chreste  was  entitled  to  recover  at  all,  he 
was  entitled  to  recover  an  amount  equal 
to  50  per  cent  of  the  judgment,  or  $500. 
By  paragraph  2  the  railway  company  plead- 
ed that  Chreste^s  contract  with  Drake  was 
procured  solely  through  the  persuasion  and 
solicitation  of  an  agent  employed  by 
Chreste,  and  that  the  contract  was  cham- 
pertouB,  against  public  morals  and  public 
policy,  and  null  and  void.  A  demurrer  to 
this  paragraph  was  overruled.  Thereupon 
Chreste  filed  a  reply,  denying  the  facts 
therein  alleged. 

The  only  issue  submitted  to  the  jury  was 
whether  or  not  the  contract  was  obtained 
by  solicitation.  On  this  issue  defendant's 
evidence  was  to  the  effect  that  the  contract 
of  employment  was  obtained  three  or  four 
days  after  the  accident,  at  the  suggestion 
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and  through  the  solicitation  of  one  Sher- 
rick, a  representative  of  plaintiff.  On  the 
other  hand,  plaintiff's  evidence  tends  to 
show  that  Drake  intended  all  along  to  em- 
ploy plaintiff,  and  that  the  contract  was 
not  entered  into  as  the  result  of  any  sug- 
gestion or  solicitation  on  the  part  of  Sher- 
rick. The  jury  found  that  the  contrat^t  was 
obtained  by  solicitation.  Thereupon  the 
trial  court  entered  judgment  in  favor  of  the 
railway  company.  Chreste's  motion  for  a 
new  trial  and  far  a  judgment  non  obstante 
veredicto  being  overruled,  he  appeals. 

Other  questions  are  presented,  but  we 
proceed  to  the  main  question,  and  that  is: 
Is  a  contract  between  a  lawyer  and  his  cli- 
ent, obtained  by  solicitation  on  the  part  of 
the  lawyer,  valid,  or  is  it  contrary  to 
public  policy  and  therefore  void? 

The  distinction  between  solicitors  or  at- 
torneys and  counsel  or  barristers,  under 
the  English  law,  as  to  the  fight  of  com- 
pensation for  services,  does  not  prevail  gen- 
erally in  the  United  States,  and  the  em- 
ployment of  counsel  is  held  not  to  differ  in 
its  incidents,  or  in  the  rules  governing  it, 
from  the  employment  of  an.  agent  in  any 
capacity  or  business.  Mellon  v.  Fulton,  22 
Okla.  eaa,  19  L.R.A.(N.8.)  O6O,  98  Pac. 
911,  2  R.  O.  L.  p.  1032,  §  114.  Before  an 
attorney  undertakes  the  business  of  a  client, 
he  Inay  contract  with  reference  to  com- 
pensation for  his  services,  as  no  confidential 
relation  then  exists,  and  the  parties  deal 
with  each  other  at  arm's  length. 

A  contract  made  under  such  circumstan- 
ces  is  as  valid  and  unobjectionable  aa  if 
made  between  other  parties  not  oecupying 
fiduciary  relations,  and  who  are  in  ail  re- 
spects competent  to  contract  with  each 
other.  Such  a  contract  will  be  enforced, 
unless  champertous,  or  contrary  to  public 
policy,  or  unless  induced  by  fraud  or  mis- 
representation,  or  unless,  in  view  of  the 
nature  of  the  claim,  the  compensation  is  so 
excessive  as  to  evince  a  purpose  on  the  part 
of  the  attorney  to  obtain  an  improper  or 
undue  advantage  over  the  client;  and  the 
attorney,  as  a  condition  of  enforcing  the 
contract,  is  not  bound  to  show  that  it  was 
just,  fair,  and  reasonable,  as  is  often  held 
to  be  his  duty  in  case  of  contracts  made 
after  the  inception  of  the  relation  of  at- 
torney and  client.  Elmore  v.  Johnson,  143 
111.  513,  21  L.R.A.  386,  36  Am.  St.  Rep. 
401,  32  N.  E.  413;  Dickinson  v.  Bradford, 
59  Ala.  581,  31  Am.  Rep.  23;  Shirk  v. 
Neible,  156  Ind.  66,  83  Am.  St.  Rep.  150,  59 
N.  E.  281;  Rust  v.  Larue,  4  Litt.  (Ky.)  412, 
14  Am.  Dec.  172;  Morehouse  v.  Brooklyn 
Heights  R.  Co.  185  N.  Y.  620,  78  N.  E.  179, 
7  Ann.  Cas.  377;  Pindall  v.  Waterman,  84 
Ark.  575,  120  Am.  St.  Rep.  87,  ia6  S.  W. 
964 ;  2  R.  C.  L.  p.  1036,  §  120. 
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an  attorney  from  contracting  with  his  client 
respecting  his  fees,  and  such  contracts, 
when  fairly  made,  will  be  enforced;  but  in 
determining  the  validity  and  condusiye* 
ness  of  contracts  for  compensation  thus 
entered  into  after  the  commencement  of 
the  relation  of  attorney  and  client,  the  geu> 
eral  rule  applies  that  all  transactions  be- 
tween an  attorney  and  his  client  will,  by 
reason  of  the  confidential  nature  of  the 
relation,  be  closely  scrutinized  by  the 
courts,  and  are  often  declared  to  be  Toid- 
able  when  they  would  be  deemed  unobjec- 
tionable between  parties  not  sustaining  the 
relation  of  attorney  and  client.  Dickinson 
V.  Bradford,  69  Ala.  681,  31  Am,  Rep.  23; 
Ware  t.  Russell,  70  Ala.  174,  45  Am.  Rep. 
82;  2  R.  C.  L.  p.  1037,  §  120. 

There  are  numerous  classes  of  contracts 
between  an  attorney  and  client  which  are 
held  to  be  in  contravention  of  public  policy, 
and  therefore  invalid  and  unenforceable, — 
such  as  contracts  for  lobby  services  (Houl- 
ton  ▼.  ^Nichol,  93  Wis.  393,  33  L.R.A.  166, 
67  Am.  St.  Rep.  928,  67  N.  W.  716;  Weed  v. 
Black,  2  MacArth.  268,  29  Am.  Rep.  618; 
McBratley  v.  Chandler,  22  Kan.  692,  31 
Am.  Rep.  213;  and  Stroemer  v.  Van  Orsdel, 
74  Neb.  132,  4  L.R.A.(N.S.)  212,  121  Am. 
St.  Rep.  713,  103  N.  W.  1068,  107  N.  W. 
125) ;  or  for  services  to  obstruct  or  prevent 
the  administration  of  justice  (Weber  v. 
jShay,  56  Ohio  St.  116,  37  L.R.A.  230,  60 
Am.  St.  Rep.  743,  46  N.  E.  377,  and 
Ormerod  v.  Dearman,  100  Pa.  661,  46  Am. 
Rep.  891) ;  or  for  services  in  procuring 
liberation  or  pardon  of  convicts  (Hatzfield 
V.  Gulden,  7  Watts,  162,  81  Am.  Dec.  760, 
and  2  R.  C.  L.  p.  1048,  9  124) ;  or  for  serv- 
ices affecting  marital  relationi^  such  as  an 
agreement  to  obtain  a  divorce  in  considera- 
tion of  a  certain  portion  of  the  alimony 
awarded.  (McConnell  v.  McConnell,  33 
L.R.A.(N.S.)  1094,  and  note  98  Ark.  103, 
136  S.  W.  931  and  2  R.  C.  L.  p.  1044,  §  126 ) ; 
or  contracts  in  restraint  of  settlement  or 
compyomise  by  client  (Burho  v.  Camichiel, 
117  Minn.  211,  136  N.  W.  386,  Ann.  Cas. 
1913D,  806,  and  2  R.  C.  L.  p.  1044,  §  126). 

In  addition  to  the  for^foing,  it  is  gen- 
erally held  that  a  contract  between  an  at- 
torney at  law  and  a  layman,  by  which  the 
latter  agreed  to  solicit  business  for  the  for* 
mer  in  consideration  of  a  share  of  the  fees, 
is  void  as  against  public  policy.  Alpers 
V.  Hunt,  86  Cal.  78,  9  L.R.A.  488,  21  Am. 
St.  Rep.  17,  24  Pac.  846;  Langdon  v.  Con- 
lln,  67  Neb.  243,  00  L.R.A.  420,  108  Am. 
St.  Rep.  643,  93  N.  W.  389,  2  Ann.  Cas. 
834;  Re  Clark,  184  N.  Y.  222,  77  N.  E.  1, 
affirming  108  App.  Div.  160,  95  N.  Y.  Supp. 
388.  These  decisions  are  based  either  on 
statutes  providing  for  disbannent  of  at- 
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legal  proceedings  by  persons  who  are  not 
attorneys,  or  forbidding  the  promise  or 
gift  of  a  valuable  consideration  to  any 
person  as  an  inducement  to  placing  a  claim 
for  prosecution  in  the  hands  of  an  attorney^ 
or  upon  statutes  clearly  showing  a  legisla- 
tive intent  to  provide  that  no  persona 
other  than  licensed  attorneys  shall  receive 
fees  for  legal  services.  In  none  of  these 
cases  was  the  question  of  solicitation  in- 
volved, and  in  one  of  them  at  least  (Re 
Clark,  supra)  the  court  apparently  admits 
'*that  the  law  permits  attorneys  to  solicit 
business.'' 

We  have  been  able  to  find  only  one  case 
tending  to  sustain  the  doctrine  that  con-* 
tracts  obtained  through  solicitation  are  con- 
trary to  public  policy  and  void,  and  that 
is  the  case  of  Ii^ersoll  v.  Coal  Creek  Coal 
Co.  117  Tenn.  268,  9  L.R.A.(N.S.)  282,  119 
Am.  St.  I^ep.  1003,  98  S.  W.  178,  10  Ann. 
Cas.  829.  In  that  case  the  facts  were 
these:  Several  persons  were  injured  or 
killed  in  an  explosion  which  occurred  at 
the  Fraterville  mine.  A  representative  of 
the  law  firm  of  IngersoU  &  Peyton  went 
to  the  scene  of  the  disaster  and  actively 
solicited  parties  having  rights  of  action 
against  tlie  company  growing  out  of  the 
explosion  to  intrust  th^r  eases  to  the  firm 
of  IngersoU  k  Peyton.  He  saw  a  number  of 
widows  and  others  whose  husbands  and 
next  of  kin  had  been  killed  in  the  explo- 
sion, and  sought,  as  other  lawyers  were  do- 
ing, to  obtain  contracts  authorizing  his  firm 
to  bring  suits.  He  made  several  trips  to 
the  scene  of  disaster  for  that  purpose,  and 
secured  about  forty  cases  for  his  firm. 
About  one  hundred  and  fifty  other  cases 
were  secured  by  other  lawyers  who  were 
there  for  the  same  purpose.  The  repre- 
sentative obtained  written  contracts  fr<Nn 
the  parties,  and  these  contracts  stipulated 
that  the  firm  was  to  receive  a  certain 
specified  per  cent  of  the  recovery  obtained 
in  each  case.  After  the  suits  were  filed 
on  the  contracts,  the  defendant  settled  with 
plaintiffs  by  paying  about  9320  in  each  case. 
Messrs.  IngersoU  &.  Peyton  then  brought 
suit  to  recover  their  fees  of  the  defendant. 
The  chancery  court  found  in  favor  of 
plaintiffs.  On  appeal  to  the  court  ol 
chancery  appeals  the  decree  was  affirmed. 
On  appeal  to  the  supreme  court  the  judg*- 
ment  was  reversed.  In  discussing  the  ques- 
tion the  court  said:  '*We  cannot  agree  to 
several  propositions  advanced  by  complain- 
ants. We  cannot  agree  that  in  these  latter 
years  a  spirit  of  commercialism  has  lowered 
the  standard  of  the  legal  profession.  We 
cannot  agree  that  the  practice  of  law  has 
become  a  'business'  instead  of  a  'profession,' 
and  that  it  is  now  allowable  to  resort  to 
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■the  practices  and  dericea  of  business  men 
to  bring  in  businese  by  personal  solicita- 
tiona»  under  the  facta  shown  in  this  case. 

"Aa  to  how  far  an  attorney  may  go  in 
soliciting  business,  or  whether  he  may 
■solicit  at  all,  we  are  not  called  upon  to  de- 
cide; but  when  such  a  case  is  presented, 
•as  is  disclosed  in  this  record,  of  attorneys 
rushing  to  the  scene  of  disaster  in  hot 
liaste,  and  competing  with  each  other  in 
soliciting  the  bereaved  ones  to  allow  them 
to  sue  for  their  losses,  we  feel  that  we 
•are  called  upon  to  say  in  no  uncertain  terms 
•that  such  conduct  is  an  act  of  impropriety 
and  inconsistent  wuth  the  character  of  the 
iprofession.  We  cannot — ^we  dare  not — lower 
the  standard  of  the  legal  profession  to  that 
of  a  mere  business,  in  which  fleetness  of 
foot  or  the  celerity  of  the  automobile  de- 
termines who  shall  be  employed. 

"The  miserable  victims  of  the  disaster  are 
dazed  by  the  terrible  bereavement.  They 
«re  in  no  condition  to  consider  their  rights 
to  damages.  In  their  extremity  they  fly 
.to  anyone  promising  relief,  when  if  left  to 
^time  and  more  mature  consideration,  they 
would  be  enabled  to  make,  perhaps,  a  better 
choice.  In  addition,  it  is  unbecoming  a 
member  of  the  profession,  and  a  public 
scandal,  and  when  he  bases  his  right  to 
recover  fees  upon  such  improper  conduct, 
and  lowering  the  character  of  the  profes- 
sion and  the  court,  it  is  no  excuse  that 
lether  attorneys  do  the  same;  but  this  is 
rather  a  reason  why  this  court  should  act 
promptly  and  decidedly,  in  order  that  an 
«nd  may   be  put  to  the  practice. 

^'It  is  no  excuse  that  corporations  which 
have  caused  such  disasters  have  been  alert 
to  send  their  agents  and  representatives  to 
the  scene,  with  a  view  of  forestalling  suits 
and  making  favorable  compromises.  This 
court  has  never  failed  to  condemn  this  prac- 
tice in  the  strongest  terms;  and  whenever 
a  case  has  come  before  it  which  in  any 
way  smacked  of  fraud  or  undue  advantage 
arising  out  of  such  conduct,  this  court  has 
not  been  slow  to  disregard  or  set  aside  im- 
proper or  hard  settlements.  But  such 
agents  of  corporations  are  not,  as  a  rule, 
officers  of  the  court,  nor  do  they  occupy  that 
high  status  which  the  law  places  the  attor- 
ney upon;  and  we  think  that  we  can  safely 
say  that  if  any  attorney  should  make  such 
settlement  under  such  circumstances,  this 
court  would  not  hesitate  to  disbar  him. 

''It  is  said  that  there  is  no  precedent  for 
refusing  fees  because  of  such  conduct.  If 
this  be  so,  we  are  admonished  by  the  record 
in  this  case  that  it  is  higli  time  that  such 
a  precedent  be  set,  and  in  such  terms  as 
may  not  be  mistaken  or  misunderstood. 
The  argument  made  in  this  case,  that  such 
practice  is  not  looked  upon  with  disfavor 
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by  many  members  of  the  profession,  that  it 
is  freely  indulged  in  by  prominent  attor- 
neys, that  it  is  necessary  to  successful  prac- 
tice, and  that  the  court  of  appeals,  while 
depreciating  the  practice,  does  not  omdemn 
it, — these  and  other  arguments  call  for  a 
full  and  emphatic  expresssion  from  this 
court  in  this  case." 

It  will  be  observed  that  the  court  declined 
to  pass  on  the  question  whether  or  not  an 
attorney  could  solicit  business,  but  based 
its  conclusion  solely  on  the  particular  facts 
of  the  case,  which  the  court  held  showed 
acts  of  impropriety  inconsistent  with  the 
character  of  the  profession  and  incompatible 
with  the  faithful  disdiarge  of  its  duties;  in 
other  words,  the  case  is  not  authority  for 
the  position  that  contracts  obtained  by 
solicitation  alone  are  contrary  to  public 
policy,  but  is  authority  for  the  position 
that  contracts  obtained  by  solicitation  from 
persons  who,  because  of  their  great  bereave- 
ment, are  in  no  (Condition  to  consider  their 
rights,  are  contrary  to  public  policy.  Of 
course,  where  the  circumstances  tend  to 
show  that  a  contract  of  employment  was 
obtained  by  fraud,  or  misrepresentation,  un- 
due influence,  or  imposition  of  any  kind,  an 
entirely  new  element  is  introduced  into  the 
case,  which,  regardless  of  the  question  of 
solicitation,  would  of  itself  be  sufficient  to 
avoid  the  contract  as  between  the  parties. 
In  the  case  under  consideration,  there  is  no 
claim  that  the  contract  of  employment  was 
obtained  by  such  means.  Therefore  we  have' 
to  deal  only  with  the  question  of  solicita- 
tion. As  before  stated,  we  have  been  un- 
able, in  rather  an  extensive  research,  to 
find  a  single  case  holding  that  solicitation 
alone  renders  a  contract  of  employment  in- 
valid. On  the  contrary,  we  find  some  au- 
thorities holding  adversely  to  such  conten- 
tion. Thus,  in  Dunne  v.  Herrick,  37  ILL 
App.  180,  it  was  held  that  a  contract  to  pay 
an  attorney  one  half  of  the  amount  recov- 
ered for  personal  injury  was  valid  and  bind- 
ing on  the  injured  party,  and  she  could  not 
recover  from  the  attorney  more  than  one 
half  of  the  amoimt  collected  by  him,  al- 
though it  appeared  that  his  clerk  solicited 
the  injured  party  to  put  the  claim  in  the 
attorney's  hands.  In  Bunn  v.  Guy,  4  East, 
190,  102  £ng.  Reprint,  803,  1  Smith,  1,  7 
Revised  Rep.  560,  a  practising  attorney  by 
the  name  of  Carpenter  agreed,  for  a  valua- 
ble consideration,  to  relinquish  and  turn 
over  his  business  and  recommend  his  clients 
to  two  other  attorneys  by  the  names  of 
Bunn  and  Guy.  The  question  arose  in  ehan- 
eery  concerning  the  marshaling  of  assets, 
and  a  case  stating  the  above  contract  was 
sent  by  the  Lord  Chancellor  to  the  court  of 
King's  bench  for  its  opinion.  That  court 
held  the  contract  valid.     This  ruling  was 
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followed  in  Caudler  ▼.  Candler,  Jacob,  225, 
57  Eng.  Reprint,  834,  6  Madd.  Ch.  141,  66 
Eng.  Reprint,  1045,  in  an  opinion  by  Lord 
Eldon.  He,  while  expressing  his  pleasure 
over  the  fact  that  the  court  of  King's  bench 
had  so  decided,  adds  that  he  never  could 
entirely  reconcile  himself  to  the  doctrine. 

Public  policy  is  a  variable  quantity.  It 
varies  with  the  habits,  capacities,  and  op- 
portunities of  the  public.  It  often  changes 
as  the  laws  change,  and  therefore  new  ap- 
plications of  old  principles  are  required. 
A  contract  is  not  void  as  against  public 
policy  unless  it  is  injurious  to  the  public, 
or  contravenes  some  established  interest  of 
society.  The  public  policy  of  a  state  is  de- 
termined by  its  Constitution  and  statutes, 
and  where  these  are  silent,  by  the  decisions 
of  its  courts.  Davies  v.  Davies,  L.  R.  36 
Ch.  Div.  359,  66  L.  J.  Ch.  N.  S.  481,  66 
L.  T.  N.  S.  401,  36  Week.  Rep.  697;  Brooks 
V.  Cooper,  50  N.  J.  Eq.  761,  21  L.R.A.  617, 
do  Am.  St.  Rep.  793,  26  Atl.  978;  Union 
Cent.  L.  Ins.  Co.  v.  Spinks,  119  Ky.  261, 
69  L.RA.  264,  83  S.  W.  615,  84  S.  W.  1160, 
7  Ann.  Cas.  913.  The  varying  views  of  the 
courts  on  the  question  of  public  policy  led 
Mr.  Justice  Burrough,  in  Richardson  v.  Hel- 
lish, 2  Bing.  229,  252,  139  Eng.  Reprint, 
294,  to  remark  that  public  policy  "is  a  very 
unruly  horse,  and  when  once  you  get  astride 
it  you  never  know  where  it  will  carry  you.*' 
Eor  this  reason  it  is  the  general  rule  that 
courts  should  hold  themselves  bound  to  the 
observance  of  extreme  caution  when  called 
upon  to  declare  a  transaction  void  on  the 
ground  of  public  policy  and  prejudice  to  the 
public  interest.  Atlantic  Coast  Line  R.  Co. 
V.  Beazley,  64  Fla.  311,  45  So.  761;  War- 
ren V.  Bouvier,  «8  Misc.  160",  124  K.  Y. 
Supp.  641.  We  find  no  provision  of  the 
Constitution  or  of  our  statutes  that  directly 
or  Indirectly  forbids  an  sttomey  from  solic- 
iting business.  We  find  no  decision  of  this 
court  holding  that  such  a  contract  is  con- 
trary to  public  policy.  For  the  first  time 
vfe  are  called  on  to  deal  with  the  question. 
In  deciding  every  ease,  courts  should  pro- 
ject themselves  into  the  future  and  antici- 
pate, if  possible,  the  probable  oonsequeuee 
that  will  follow  their  decisions. 

Tliere  are  many  forms  of  solicitation. 
8ome  lawyers  seek  business  by  advertising 
an  the  newspapers;  others  by  sending  out 
announcement  cards;  other  by  asking  their 
friends  to  send  them  business;  others  by 
applying  directly,  or  through  the  medium  of 
iriends,  for  employment  by  firms  and  cor- 
porations; others  buy  stock  in  corporations, 
with  the  understanding  that  they  are  to  be 
employed  as  counsel;  still  others  invite  to 
their  homes  and  frequently  entertain  those 
-who  are  likely  to  require  the  services  of  an 
attorney.  Doubtless  many  solicit  business  in 
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person,  or  through  young  lawyers  or  agents 
employed  for  that  purpose.  Manifestly,  if 
every  kind  of  solicitation,  regardless  of  the 
form  it  may  take,  is  to  be  condemned,  then 
only  in  rare  instances  would  there  be  such 
a  thing  as  a  valid  contract  of  employment 
between  a  lawyer  and  his  client.  If  some 
forms  are  to  be  permitted,  while  others  are 
to  be  condemned,  where  shall  the  line  be 
drawn?  We  recall  one  case  where  some  par- 
ties visited  an  old  lawyer  and  asked  him 
what  they  should  do.  He  replied  that  they 
ought  to  employ  a  lawyer.  Thinking  thai 
the  case  was  too  small  for  him  to  take,  they 
asked  him  to  recommend  a  lawyer.  He  re- 
plied: *'I  will  be  glad  to  attend  to  the  mat- 
ter for  you."  On  which  side  of  the  dividing 
line  would  such  solicitation  fall?  If  it  be 
lawful  for  an  attorney  to  send  out  announce- 
ment cards,  or  insert  an  advertisement  in 
the  newspaper,  or  buy  stock  in  a  corpora- 
tion, with  the  understanding  that  he  is  to 
be  employed  as  counsel,  or  ask  his  friends 
to  recommend  him  for  employment  by  firms 
or  corporations,  how  can  it  be  said  that,  if 
he  solicits  business  in  person,  or  by  an 
agent,  that  the  public  interest  will  be  so 
endangered  that  any  contract  obtained  un- 
der such  circumstances  will  be  contrary  to 
public  policy?  In  saying  this  we  are  not 
unmindful  of  the  fact  that  what  is  usually 
termed  ^'ambulance  chasing"  does  not  com- 
port with  the  highest  ideals  of  the  profes- 
sion. We  do  not  wish  to  be  understood  as 
sanctioning  sUch  conduct.  On  the  contrary, 
we  take  advantage  of  this  occasion  to  ex- 
press our  unqualified  disapproval  of  this 
method  of  obtaining  law  busijiess.  But  it 
must  be  remembered  that  there  is  a  wide 
dyferenee  between  what  ia  undignified  or 
unbecoming  conduct  on  the  part  of  an  at- 
torney and  what  is  clearly  contrary  to  pub- 
lic policy.  Such  conduct  may  be  disap- 
proved of  by  the  courts  and  by  those  repre> 
sentatives  of  the  profession  who  are  con- 
cerned in  seeing  that  its  standards  are 
never  Ipwered,  and  yet  it  may  fall  far  short 
of  being  so  injurious  to  the  interest  of  the 
public,  as  to  invalidate  a  contract  of  em- 
ployment thus  obtained.  While  such  con- 
duct may  sometimes  result  in  the  employ- 
ment of  the  unworthy,  the  consequences  that 
would  follow  the  rule  that  mere  solicitation 
is  contrary  to  public  policy  would  frequent- 
ly be  antagonistic  to  the  public  interest,  in 
that  it  would  prompt  solvent  firms  or  cor- 
porations to  make  unfair  settlements  in  the 
absence  of  counsel,  in  the  hope  that  the  fee 
of  the  attorney  might  be  defeated  by  a  plea 
that  the  contract  of  employment  was  ob- 
tained by  solicitation. 

Considering  the  difficulty  of  fixing  the  di- 
viding line  between  what  is  proper  and  im- 
proper solicitation,  the  imcertainty  that  the 
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doctrine  would  introduce  into  all  contracts 
between  attorneys  and  their  clients,  the 
fact  that  solicitation  is  not  condemned  at 
common  law  or  denounced  by  our  Constitu- 
tion or  statutes,  and  the  further  fact  that 
it  is  difficult  to  perceive  upon  what  theory 
it  can  be  said  to  be  clearly  injurious  to  the 
public  good,  we  conclude  that  mere  solici- 
tation on  the  part  of  an  attorney,  unaccom- 
panied by  fraud,  misrepresentation,  undue 
influence,  or  imposition  of  some  kind,  or 
other  circumstances  sufficient  to  invalidate 
the  contract,  is  not  of  itself  sufficient  to  ren- 
der a  contract  between  an  attorney  and 
client  void  on  the  ground  that  it  is  con- 
trary to  public  policy.  It  follows  that  the 
second  paragraph  of  defendant's  answer  pre- 
sented no  defense,  and  tliat  the  demurrer 
thereto  was  improperly  overruled. 

The  next  question  is :  How  much  is  plain- 
tiff entitled  to  recover  of  the  railway  com- 
pany? 

Section  107  of  the  Kentucky  Statutes  is 
as  follows:  ''Attorneys  at  law  shall  have  a 
lien  upon  all  claims  or  demands,  including 
all  claims  for  unliquidated  damages  put  into 
their  hands  for  suit  or  collection,  dr  upon 
which  suit  has  been  instituted,  for  the 
amount  of  any  fee  which  may  have  been 
agreed  upon  by  the  parties,  or,  in  the  ab- 
sence of  such  agreement,  for  a  reasonable 
fee  for  the  services  of  such  attorneys;  and 
if  the  action  is  prosecuted  to  a  recovery, 
shall  have  a  lien  upon  the  judgment  for 
money  or  property  which  may  be  recovered 
— legal  -costs  excepted — ^for  such  fee;  and 
if  the  records  show  the  name  of  the  attor- 


ney, the  defendant  in  the  action  shall  have 
notice  of  the  lien;  but  if  the  parties  before 
judgment,  in  good  faith,  compromise  or  set- 
tle their  differences  without  the  payment  of 
money  or  other  thing  of  value,  the  attor- 
neys shall  have  no  claim  against  the  defend- 
ant for  any  part  of  his  fee." 

This  is  not  a  case  where  settlement  was. 
made  with  the  client  prior  to  judgment; 
nor  is  it  a  case  where  the  judgment  debtor 
is  insolvent.  It  is  a  case  where  there  was 
a  judgment  for  $1,000,  and  a  solvent  judg- 
ment debtor  settled  with  the  plaintiff  for 
$300.  In  such  a  case  the  amount  of  the- 
judgment,  and  not  the  amount  of  the  com- 
promise, controls;  in  other  words,  if  the- 
judgment  debtor  settles  with  the  judgment 
creditor,  in  the  absence  of  the  creditor's  at- 
torney, for  less  than  the  amount  of  the 
judgment,  he  does  so  at  his  peril,  and  can- 
not thereby  deprive  the  attorney  of  any 
portion  of  the  fee  to  which  he  is  entitled 
under  and  by  virtue  of  his  contract  of  em- 
ployment. Louisville  &  N.  R.  Co.  v.  Proc- 
tor, 21  Ky.  L.  Rep.  447,  51  S.  W.  591; 
Gray  v.  Graziani,  165  Ky.  771,  178  S.  W. 
1070.  As  Chreste's  contract  between  him. 
and  Drake  called  for  a  fee  equal  to  50  per 
cent  of  the  amount  of  recovery,  and  as- 
Drake  recovered  a  judgment  for  $1,000,  it 
follows  that  Chreste  is  entitled  to  recover 
of  the  railroad  company  one  half  of  the 
amount  of  the  judgment,  or  the  sum  of  $500. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 

Petition  for  rehearing  denied. 
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The  above  question  is  considered  in 
the  note  to  Ingersoll  y.  Coal  Creek  Coal 
Co.  9  L.R.A.(N.S.)  282,  to  ^vhich  this 
annotation  is  snpplementary. 

As  to  champertous  contracts  of  lay- 
men,  see  annotation  to  Rohan  v.  John- 
son, L.R.A.  1916E,  64. 

In  general. 

As  a  matter  which  may  affect  the  con- 
clusion, both  in  actions  to  enforce  con- 
tracts and  in  disbarment  proceedings, 
attention  is  called  to  a  distinction  which 
has  been  recognized  by  some  courts  be- 
tween solicitation  of  business  by  attor- 
neys personally  and  solicitation  by  them 
through  persons  whom  they  have  em- 
ployed to  procure  business  for  them, 
the  right  of  attorneys  to  solicit  personal- 
ly being  considered  in  a  more  favorable 
light  than  the  practice  of  solicitation 
through  runners. 

This  distinction  was  strongly  em- 
phasized in  Chreste  v.  Com.  (1916)  171 
L.R.A.1917B. 


Ky.  77, 186  S.  W.  919,  in  which  the  court 
regarded  Chrbstb  y.  Louisville  R.  Co. 
ante,  1123,  as  a  case  where  the  right  of 
an  attorney  permnally  to  solicit  business 
was  involved,  and  said:  ^'Bnt  there  i» 
a  very  wide  difference  betweeir  the  un- 
professional and  undi^ified  practice  of 
personal  solicitation  of  business  and  the 
indefensible  and  vicious  praetice  of  em-^ 
ploying  agents  and  runners  who  are  not 
lawyers  to  go  about  the  country  solicit- 
ing business  and  stirring  up  strife  and 
litigation  for  a  stipulated  consideration 
or  a  contingent  fee.  Such  agents  and 
runners  as  these  are  not  restrained  in 
their  activities  by  any  professional  or 
ethical  sense  of  propriety.  Their  sole 
object  is  to  secure  clients  for  their  em- 
ployers, and  they  use  in  this  effort  such 
arts  and  schemes  as  will  get  results^ 
without  giving  any  thought  or  attention 
to  the  disturbing  and  objectionable  na- 
ture of  the  business  in  which  they  are 
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engaged.  The  friends,  aequaintances, 
and  associates  of  an  attorney  have,  of 
course,  the  unquestionable  right  to  sound 
his  praises  and  divert  to  him  such  clients 
as  they  can  persuade  in  a  legitimate  way 
to  engage  his  services.  But  there  is  a 
manifest  difference  '  between  securing 
business  through  the  influence  and  ef* 
forts  of  friends,  acquaintances,  and  as- 
sociates, and  securing  it  through  the 
methods  employed  by  the  strictly  com-- 
mercial  enterprise  of  hired  agents.  And 
it  would  seem  at  first  impression  to 
strike  any  fair-minded  man,  whether 
lawyer  or  not,  as  being  highly  improper 
for  an  attorney  to  have  agents  or  run- 
ners to  go  about  and  make  their  living 
by  securing  for  him  employment  in 
€ases  he  would  not  otherwise  get.  It  is 
entirely  outside  of  the  legitimate  func- 
tions of  an  attorney  to  incite  litigation, 
although  it  should  be  said  that  there  are 
few  who  indulge  in  this  unprofessional 
conduct,  and  obviously  it  is  much  more 
reprehensible  for  an  attorney  to  hire 
another,  and  often  irresponsible,  person 
to  do  this  for  him.  It  would  also  be 
idle  to  say  that  solicitors  such  as  Sher- 
rick  and  Saunders  confined  their  efforts 
merely  to  persuading  prospective  clients, 
who  had  already  made  up  their  minds  to 
litigate,  to  engage  the  services  of  the 
attorney  they  represented,  without  in 
any  way  endeavoring  to  induce  them  to 
bring  a  suit  or  present  a  claim  or  de- 
mand. When  men  acc^t  employment  to 
render  such  service  as  these  men  were 
expected  to  render,  and  their  pay  de- 
pends on  the  volume  of  business  they 
ean  get  for  their  employer,  everybody 
knows  that  many  of  them  will  use  every 
means  possible  to  obtain  the  business 
without  any  regard  to  the  method  that 
may  be  used  to  secure  it.  And  it  is  too 
plain  for  argument  that,  under  a  just 
and  enlightened  administration  of  the 
law,  practices  like  this  which  it  is 
eharged  Chreste  engaged  in  should  not 
be  tolerated  by  officers  of  the  court." 

As  atf ectimc  oontraot. 

See  also  cases  in  note  in  9  L.B.A. 
<N.S.)  282. 

The  personal  soliciting  of  business  by 
an  attorney  has  been  held  not  to  render 
the  contract  of  employment  obtained 
thereby  unenforceable. 

Thus  it  will  be  noticed  that  in  Chreste 
▼.  Louisville  R.  Co.  it  was  decided  that 
the  fact  that  a  contract  by  which  an 
attorney  was  employed  to  perform  legal 
services  was  secured  through  solicita- 
tion did  not  render  it  void  as  against 

Eublie   policy,   and    that    the    contract 
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might  be  enforced  by  the  attorney. 
There  was  evidence  in  this  case  that  the 
soliciting  was  done  by  a  representative 
of  the  attorney,  but  in  Chreste  v.  Com. 
(Ky.)  supra,  the  court  refers  to  th.e  case 
as  one  of  personal  solicitation. 

And  in  Johnston  v.  Great  Northern  R. 
Co.  (Minn.)  post,  1140,  it  was  also  held 
not  against  public  policy  as  champerty 
or  maintenance  for  an  attorney  to  so- 
licit business,  or  to  advance  money  to  a 
poor  client  for  his  living  expenses  during 
litigation,  or  to  advise  a  client  against 
the  settlement  of  his  case,  and  the  right 
of  the  attorney  to  recover  on  a  contract 
entered  into  in  this  manner  was  sus- 
tained. It  appears  in  this  case  that  the 
attorney  employed  solicitors,  but  it  is  not 
clear  whether  the  soliciting  in  question 
was  done  by  the  attorney  personally,  or 
through  his  employees.  The  propriety 
of  advancing  money  to  a  client  as  a 
distinct  point  is  not  within  the  scope  of 
the  note. 

But  recovery  for  services  has  been 
denied  an  attorney  where  it  appeared 
that  his  employment  was  obtained 
through  solicitation  by  one  not  an  at- 
torney with  whom  the  attorney  had  en- 
tered into  an  agreement  to  procure  busi- 
ness for  him. 

Thus  in  Gammons  v.  Johnson  (1899) 
76  Minn.  76,  78  N.  W.  1035,  an  action 
by  an  attorney,  to  recover  for  services 
performed  and  money  expended  for  a 
client,  it  was  held  error  to  exclude  evi- 
dence that  the  plaintiff  and  a  layman 
were  strangers  to  parties  having  claims 
against  a  railroad,  and  had  no  object  in 
intermeddling  therewith  except  a  specu- 
lative one;  that  they  entered  into  a  sys- 
tematic scheme  to  hunt  up  claims  against 
the  railroad  company  which  the  original 
holders  would  probably  never  have  as- 
serted, and  induced  certain  claimants, 
among  others  the  defendant,  to  bring  ac- 
tions; that  the  contract  with  such  clai- 
mants authorized  the  layman  to  employ 
an  attorney  and  prosecute  the  suits  at  his 
own  expense  and  charge  the  claim  own- 
ers nothing  for  services  unless  their 
claims  were  collected.  The  court  said: 
"According  to  the  facts  alleged  and  of- 
fered to  be  proved,  it  consisted  of  an  un- 
lawful and  barratrous  systematic  scheme 
to  work  up  and  instigate  wholesale  vexa- 
tious litigation  in  the  names  of  par- 
ties and  concerning  subjects  to  whom 
and  which  they  were  entire  strangers, 
and  in  which  they  had  no  interest,  ex- 
cept a  speculative  one  in  the  pecuniary 
profit  which  they  might  derive  from  the. 
litigation  which  they  had  instigated,  and 
which  in  all  probability  never  would  have 
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been  instituted  except  for  their  officious 
intermeddling.  The  illegality  of  the 
conduct  of  the  parties  enters  into  the 
very  inception  of  the  scheme  by  which 
the  litigation  itself  was  instigated  and 
but  for  which  it  would  never  have  ex- 
isted. Even  if  the  special  written  con- 
tracts regarding  compensation  be  set 
aside  or  ignored,  this  original  vice,  in 
the  very  inception  of  the  scheme,  would 
still  exist  in  full  force.  To  hold  that  a 
party  can  thus  illegally  stir  up  and  in- 
stigate litigation,  and  yet  obtain  the 
benefits  of  it  by  ignoring  the  special 
contracts  and  bringing  suit  upon  a  quan- 
tum meruit  for  services  performed  in 
prosecuting  the  litigation  which  he  has 
unlawfully  instigated,  would  be  a  traves- 
ty on  justice,  and  to  permit  a  party  to 
do  indirectly  what  he  cannot  do  directly. 
It  is  unnecessary  to  consider  whether  the 
course  of  conduct  alleged  and  offered  to 
be  proved  would  be  a  ground  for  the 
disbarment  of  an  attorney.  It  is,  how- 
ever, so  clearly  against  public  policy, 
that  the  courts  ought  not  to  enforce  such 
a  contract,  or  aid  a  party  in  recovering 
the  fruits  of  such  a  speculative  and  vi- 
cious scheme.  If  defendant  can  prove 
what  he  alleges  in  his  answer,  and  what 
he  offered  to  prove,  it  would  constitute  a 
complete  defense  to  each  and  all  of  the 
causes  of  action  set  up  in  the  complaint. 
It  was  therefore  error  for  the  court  to 
exclude  the  evidence." 

This  case  was  followed  in  Gammons  v. 
Gulbranson  (1899)  78  Minn.  21,  80  N. 
W.  779,  where  it  was  held  that  the  at- 
torney connected  with  the  illegal  scheme 
mentioned  for  soliciting  claims  could  not 
recover  for  services  rendered  in  connec- 
tion with  them. 

The  attorney  in  this  case,  after  the 
decision  in  Gammons  v.  Johnson  (Ifinn.) 
supra,  obtained  new  contracts  from  the 
claimants,  running  to  himself  instead  of 
the  layman,  which  were  almost  identical 
with  the  former  contracts.  It  appeared 
that  the  layman  was  a  party  to  the  sub- 
stitution, and  that  the  same  person  who 
had  acted  as  agent  to  procure  the  origi- 
nal contracts  for  the  layman  was  em- 
ployed as  agent  to  procure  the  new  con- 
tracts running  to  the  attorney;  and  the 
facts  were  held  sufficient  to  show  con- 
clusively that  the  attorney  was  cogniz- 
ant of,  and  a  party  to,  the  illegal  scheme. 

And  in  some  cases  it  has  been  held 
that  no  recovery'  could  be  had  against 
the  attorney  for  services  rendered  un- 
der a  contract  to  solicit  business  for  him. 

Thus  it  has  been  held  that  a  contract 
by  which  an  attorney  undertakes,  in  con- 
sideration of  another's  procuring  him  to 
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be  appointed  special  counsel  in  certain 
litigated  cases  against  the  United  States^ 
and  assisting  in  the  preparation  of  such 
cases,  to  pay  one  half  of  his  fees  re- 
ceived from  such  cases,  is  contrary  to 
public  policy  and  void  and  cannot  be  en- 
forced against  the  attorney.  Meguire  v^ 
Corwine  (1879)  101  U.  S.  108,  25  L.  ed. 
899. 

Likewise,  a  contract  between  a  lay- 
man  and  a  lawyer,  by  which  the  former 
undertakes  and  agrees,  in  consideration^ 
of  a  division  of  the  fees  received  by  the 
latter,  to  hunt  up  and  bring  to  the  at- 
torney persons  having  causes  of  action 
against  railroad  companies  for  personal 
injuries,  is  contrary  to  public  policy  and 
void;  and  the  parties  being  in  pari  de- 
licto, no  recovery  can  be  had  on  it  by  the 
layman  to  recover  a  portion  of  moneys 
received  by  the  attorney  on  account  of 
business  brought  to  him  by  the  layman. 
Holland  v.  Sheehan  (1909)  108  Minn, 
362,  23  L.R.A.(N.S.)  510,  122  N.  W.  1^ 
17  Ann.  Gas.  687. 

And  a  contract  between  an  attorney 
and  one  not  an  attorney,  by  which  it  is 
agreed  that  in  consideration  of  one  third 
of  the  amount  the  attorney  receives  hy 
reason  of  the  employment  the  other  shall 
procure  the  attorney's  employment,  by 
persons  interested  in  an  estate,  to  prose- 
cute certain  suits,  is  void  as  against 
public  policy,  although  the  persons  em- 
ploying the  attorney  have  knowledge  of 
the  contract  for  procuring  the  attorney's 
employment,  and  although  one  of  the- 
persons  interested  in  the  suit  is  a  rela- 
tive of  the  person  undertaking  to  secure 
the  attorney's  employment,  and  no  re- 
covery can  be  had  against  the  attorney 
on  such  contract.  Ford  v.  Munroe  (1912) 
—  Tex.  Civ.  App.  — ,  144  S.  W.  349. 

In  Irwin  v.  Currie  (1902)  171  N.  Y. 
409,  68  L.R.A.  830,  64  N.  B.  161,  it  was 
recognized  that  there  was  a  violation  of 
a  statute  forbidding  an  attorney  at  law 
to  promise  or  give  to  any  person  a  valu- 
able consideration  as  an  inducement  to 
placing,  or  in  consideration  of  having^ 
placed,  in  his  hands  a  demand  for  the 
purpose  of  having  ah  action  brought 
thereon,  where  a  layman  agreed  with  an 
attorney  to  procure  his  employment  in 
prosecuting  certain  claims  for  a  certain 
percentage;  but  it  was  held  that  the  lay- 
man might  recover  the  agreed  compen- 
sation, as  the  parties  were  not  in  pari 
delicto. 

In  Hirshbach  v.  Ketchum  (1896)  5 
App.  Div.  324,  39  N.  T.  Supp.  291,  there 
was  held  to  be  a  violation  of  the  statute 
involved  in  the  preceding  case  where  an 
attorney    entered    into    a    contract    by 
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wbieli  the  other  party  undertook  to  pro- 
cure the  attorney's  employment  by  a  firm 
for  the  purpose  of  recovering  certain 
claims  in  consideration  of  a  certain  per- 
centage of  the  amount  recovered,  and 
by  which  the  attorney  agreed  to  pay  the 
person  procuring  his  employment  one 
half  of  the  amount  to  which  the  attorney 
became  entitled;  but  it  was  held  in  this 
case  that  no  recovery  on  the  contract 
could  be  had  against  the  attorney. 

The  judgment  in  Hirshbach  v.  Ketch- 
um  (N.  T.)  supra,  was  held  res  judicata 
in  Hirshbach  v.  Ketchum  (1903)  84  App. 
Div.  258,  82  N.  Y.  Supp.  739,  where  the 
right  to  recover  was  based  upon  the  same 
contract  as  that  involved  in  the  former 
case,  although  recovery  was  sought  for 
other  and  different  moneys.  It  will  be 
noticed,  however,  that  the  decision  in  the 
ease  in  5  App.  Div.  324,  was  overruled 
in  Irwin  v,  Currie  (N.  Y.)  supra,  where 
a  recovery  was  allowed  by  the  person 
with  whom  the  attorney  had  contracted, 
on  the  groimd  that  the  parties  were  not 
in  pari  delicto. 

As    sroiind    of   disbarment. 

For  advertising  as  ground  of  disbar- 
ment, see  annotation  to  Re  Schnitzer,  33 
L.R.A.(N.S.)  941. 

There  is  obviously  a  distinction  be- 
tween solicitation  by  an  attorney  per- 
sonally, in  a  fair  manner,  and  solicita- 
tion accompanied  by  fraud,  deception, 
and  unfairness.  The  latter  is  clearly 
unprofessional  and  unlawful,  and  has 
been  so  considered  in  disbarment  pro- 
ceedings. 

Thus,  where  an  attorney  obtained  ad- 
mission to  hospitals  in  which  there  were 
patients  who  had  been  injured  in  a  rail- 
way accident,  by  making  false  and  mis- 
leading statements,  and  induced  such 
patients  to  sign  contracts  when  they 
were  not  in  a  condition  to  understand 
what  they  were  doing,  and  advised  them 
to  simulate  more  serious  injuries  than 
they  had  actually  sustained  for  the  pur- 
pose of  enhancing  damages,  and  in  dis- 
barment proceedings  assumed  a  contemp- 
tuous attitude  towards  the  referee  and 
court,  his  conduct  was  held  to  consti- 
tute ground  for  disbarment,  when  taken 
in  connection  with  the  fact  that  he  had 
previously  been  before  the  court  charged 
with  unprofessional  conduct.  Re  Welch 
(1913)  156  App.  Div.  470,  141  N-  Y. 
Supp.  381. 

And  where  an  attorney  knows  of  testi- 
mony material  to  a  case  on  trial,  and 
approaches  the  counsel  engaged  in  the 
case  and  states  that  he  knows  of  such 

testimony,  but  will  not  disclose  it  unless 
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he  is  employed  in  the  case  and  receives 
a  contingent  fee,  he  is  guilty  of  unpro- 
fessional  conduct  warranting  punish- 
ment. Chreste  v.  Com.  (1916)  171  Ky. 
77,  186  S.  W.  919. 

And  a  lawyer  is  guilty  of  unprofession- 
al  conduct  justifying  his  suspension  or 
disbarment  where,  in  an  endeavor  to  se- 
cure employment  in  the  prosecution  of  a 
claim,  he  visited  the  home  of  a  minor 
who  had  been  injured,  and,  upon  the  re- 
fusal of  the  minor's  parents  to  employ 
him,  and  after  being  told  that  the  case 
was  in  process  of  settlement,  procured 
the  minor  to  go  with  him,  and  falsely 
stated  to  him  that  it  would  be  necessary 
for  him  to  have  a  guardian  appointed, 
and  that  he  could  not  have  either  his 
mother  or  father  appointed,  but  must 
have  a  court  official,  although  the 
minor  desired  the  appointment  of  his 
father  or  mother.  Lenihan  v.  Com. 
(Ky.)  post,  1132. 

Apart  from  statute,  it  has  been  held 
that  the  employment  by  an  attorney  of 
a  layman  to  solicit  the  attorney's  em- 
ployment by  persons  who  have  been  in- 
jured, in  consideration  of  the  payment  to 
the  layman  of  a  stated  sum  per  week  and 
the  allowance  of  an  unlimited  expense 
account,  constitutes  unprofessional  con- 
duct warranting  the  disbarment  of  the 
attorney.    Chreste  v.  Com.  (Ky.)  supra* 

In  New  Yoik  a  statute  forbids  attor- 
neys giving  laymen  a  consideration  for 
soliciting  business. 

Thus  in  Re  Welch  (N.  Y.)  supra,  a 
disbarment  proceeding,  there  -was  held 
to  be  a  violation  of  a  statute  prohibiting 
attorneys  from  promising  or  giving  lay- 
men a  valuable  consideration  for  pro- 
curing business^  where  an  attorney  ap- 
proached the  wife  of  a  person  injured 
in  a  railway  accident^  who  was  in  a  hos- 
pital, and  asked  her  if  she  would  go 
among  the  other  patients  who  were  in- 
jured in  the  accident  and  recommend 
him  as  an  attorney  to  them,  and  stated 
that  he  would  make  it  worth  her  while 
if  she  would  induce  such  persons  to  in- 
trust their  cases  to  him. 

And  in  Re  Shay  (1909)  133  App.  Div. 
547,  118  N.  Y.  Supp.  146,  affirmed  in 
(1909)  196  N.  Y.  530,  89  N.  E.  1112,  § 
74,  also  a  disbarment  proceeding,  the 
statute  involved  in  the  preceding  cases 
was  held  to  be  violated  where  an  attor- 
ney entered  into  a  contract  with  persons 
who  were  not  attorneys  at  law  by  which 
he  agreed  to  pay  them,  for  procuring 
contracts  by  which  he  was  retained  to 
prosecute  actions  at  law,  a  percentage 
of  his  fees  received  for  prosecuting  the 
actions. 
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It  was  contended  in  this  case  that  the 
fact  that  the  lawyer  had  employed  the 
solicitors  to  do  other  work  for  him  in 
connection  with  his  office,  for  which  he 
paid  them  a  salary^  in  some  way  affected 
the  case;  but  the  court  refused  to  con- 
cur in  this  contention,  stating  that  the 
only  exception  in  the  statute  related  to 
agreements  between  two  attorneys  to 
divide  the  compensation  to  be  received 
in  a  case. 

It  was  urged  in  this  case  in  exten- 
uation of  the  offense  that  it  was  a  prac- 
tice common  among  members  of  the  pro- 
fession engaged  in  the  prosecution  of 
negligence  cases  to  employ  solicitors,  and 
that  it  was  unfair  to  visit  upon  the  of- 
fender who  had  first  been  brought  before 
a  court  upon  a  charge  of  this  character 
the  extreme  punishment  of  disbarment, 
and  the  majority  of  the  court  were  of 
the  opinion  that  this  fact  should  be  con- 
sidered, and  held  that,  instead  of  dis- 
barment, the  respondent  should  be  sus- 
pended from  practice  for  one  year. 

The  warning  sounded  in  this  case  was 
referred  to  in  Re  Newell  (1916)  174 
App.  Div.  94, 160  N.  Y.  Supp.  275,  where 
an  attorney  who  employed  a  layman  to 
solicit  retainers  in  negligence  cases  was 
held  guilty  of  unprofessional  conduct 
justifying  his  disbarment,  irrespective 
of  any  statute. 

It  was  also  held  in  this  case  that  an 
attorney  who  entered  into  an  agree- 
ment with  a  railroad  employee,  whereby 
the  latter  undertook  to  disclose  tele- 
graphic communications  to  the  railroad 
containing  the  particulars  of  accidents 
which  had  occurred,  to  the  end  that  the 
attorney  might  have  his  ambulance  chas- 
er at  the  place  of  the  accident  as  soon 
as  possible  to  obtain  cases  against  the 
railroad,  was  guilty  of  vicious  and  un- 
professional  conduct. 

In  Re  Newman  (1916)  172  App.  Div. 
173,  158  N.  Y.  Supp.  376,  a  disbarment ' 


proceeding,  there  was  held  to  be  a  vio- 
lation of  the  statute  involved  in  the  pre- 
ceding cases,  where  it  appeared  that  an 
attorney,  at  the  suggestion  of  the  head 
of  a  collection  agency,  entered  into  an 
agreement  with  it  by  which  the  attor- 
ney was  to  receive  a  certain  percentage 
on  claims  which  the  collection  agency 
turned  over  to  him  and  which  he  col- 
lected, and  was  to  allow  the  agency  a 
stated  percentage.  It  was  argued  for 
the  attorney  in  this  case  that  he  was  em- 
ployed solely  as  the  attorney  of  the  col- 
lection agency,  which  agreed  to  allow 
him  for  his  services  one  half  of  the  fees 
which  the  agency  charged  its  customer; 
that  the  arrangement  was  brought  about 
at  the  instigation  of  the  manager  of  the 
collection  agency;  and  that  the  attorney 
had  no  personal  relations  with  the  cus- 
tomers of  the  agency,  his  only  client  be- 
ing the  agency  itself.  The  court  stated 
that  the  difficulty  was  that  in  the  court 
proceedings  which  he  had  instituted  he 
did  appear  as  the  attorney  of  record  of 
the  individuals  who  owned  the  claims 
and  prosecuted  the  claims  of  the  indi- 
viduals, and  that  he  was  the  attorney  of 
the  plaintiffs  in  the  actions. 

With  reference  to  the  arrangement 
whereby  the  attorney  retained  20  per 
cent  for  services  in  collecting  a  claim 
and  agreed  to  pay  10  per  cent  to  the 
collection  agency,  the  court  stated  that 
whether  it  was  looked  at  as  a  payment 
by  the  attorney  of  a  proportion  of  his 
fees  to  the  agency  procuring  the  claims, 
or  whether  the  10  per  cent  which  he  re- 
tained was  regarded  as  compensation 
paid  by  the  collection  agency,  there  was 
a  splitting  of  fees  between  an  attorney 
and  a  person  not  an  attorney  and  not 
competent  to  practise  law,  for  legal  serv- 
ices rendered  to  a  third  person  whose  at- 
torney of  record  he  was  and  toward 
whom  the  relation  of  attorney  and  client 
legally  existed.  J.  T.  W. 


KENTUCKY  COURT  OF  APPEALS. 

JOSEPH  LENIHAN,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(165  Ky.  93,  176  S.  W.  948.) 

Attorney  *-  disbarment  ^  fraad  to  se- 
cure business. 

1.  An  attorney  may  be  suspended  for  se- 
curing business  by  calling  upon  an  injured 


infant,  and,  upon  refusal  of  its  parents  to 
bring  action  for  the  injury,  asking  permis- 
sion to  take  it  to  have  the  wound  examined, 
and  while  having  it  in  his  possession  se- 
curing the  appointment  of  a  stranger  as 
guardian  after  informing  it  that  neither  of 
its  parents  could  act  as  such. 
For  other  cases,  see  Attorneys,  /,  6,  in  Dig. 
1-52  N,  8. 

Same  —  who  may  Instttute  proceeding. 

2.  The  judge  of  any  branch  of  a  court  of 
general  jurisdiction  in  which  an  attorney 


Note.  —  As  to  right  of  attorney  at  law  to 
solicit  business)  see  annotation  following 
Chreste  v.  Louisville  R.  Co.  ante,  1123. 

Generally  as  to  admissibility  of  evidence 
L.R.A.1917B. 


as  to  character  and  reputation,  see  Indexes 
to  L.R.A.  Notes  under  the  title  "Evidence,* 
subtitles  "Relevancy  and  Materiality,*' 
"Character  and  Reputation." 
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has  been  admitted  to  practise  law  may  file 
an  information,  on  affidavits  presented  to 
him,  to  disbar  an  attorney  for  unprofession- 
al conduct. 

For  other  cases,  see  Atiomeys,  I,  6,  in  Dig. 
1-52  N.  B. 

Evidence  •—  affidavit  —  disbarment  pro- 
ceeding. 

3.  The  affidavits  upon  which  an  informa- 
tion to  disbar  an  attorney  are  founded  are 
not  admissible  in  evidence  before  the  jury 
impaneled  to  try  the  facts  in  the  disbar- 
ment proceeding. 

For  other  cases,  see  Evidence,  IV.  g,  in  Dig. 
1-52  N.  S. 

Same  ^  character  of  accused. 

4.  Evidence  of  the  previous  good  reputa- 
tion of  an  attorney,  for  honesty,  probity, 
and  good  moral  character  is  admissible  in 
evidence  in  a  proceeding  to  disbar  him  for 
an  alleged  attempt  to  secure  business  by 
getting  possession  of  an  injured  infant 
through  false  representations,  and  having  a 
guardian  appointed  for  him  without  the 
parents'  knowledge  or  consent. 

For  other  cases,  see  Evidence,  XL  c,  in  Dig, 
1-52  N.  B. 

<May  27,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch  First 
Division  of  the  Circuit  Court  for  Jefferson 
County  in  favor  of  the  Commonwealth  in 
a  proceeding  for  Uie  disbarment  of  defend- 
ant for  an  alleged  attempt  to  secure  busi- 
ness by  fraud.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A,  Perry  and  A.  J. 
Bixot  for  appellant. 

Messrs.  A.  Scott  Bullitt,  Klmer  C.  Un* 
derwood,  and  Hugh  B.  Fleece  for  the 
CoBUUonwealth. 

Carroll,  J,,  delivered  the  opinion  of  the 
court : 

This  is  a  disbarment  proceeding  institut- 
ed by  Judge  William  H.  Field,  one  of  the 
judges  of  the  Jefferson  circuit  court, 
against  the  appellant,  Joseph  Lenihan,  an 
attorney  at  law.  Upon  a  trial  of  the  case 
Lenihan  was  found  guilty,  and  it  was  ad- 
judged: "That  the  right,  license,  and  au- 
thority of  the  defendant,  Joseph  Lenihan, 
to  practise  as  attorney  or  counselor  at  law 
in  any  of  the  courts  of  the  commonwealth 
of  Kentucky  be  and  the  same  is  hereby  re- 
voked, and  said  defendant  is  now  hereby 
forever  disbarred  as  an  attorney  or  coun- 
selor at  law  in  the  commonwealth  of  Ken- 
tucky." 

On  this  appeal  by  Lenihan  from  the  judg- 
ment of  disbarment  a  reversal  is  asked  upon 
several  grounds  that  will  be  later  noticed; 
but,  before  taking  them  up,  the  informa- 
tion, accompanying  affidavits,  and  the  effect 
of  the  evidence  heard  on  the  trial,  will  be 
KR.A.19a7B, 


set  forth,  so  that  the  nature  of  the  accusa- 
tion and  the  errors  assigned  for  reversal 
may  be  well  understood. 

The  information   recited  that: 

The  conmionwealth  of  Kentucky,  upon  in- 
formation contained  in  the  affidavits  of 
Herbert  Semar,  Chris  Semar,  and  Mrs.  Se- 
mar,  charges:  That  Joseph  Lenihan  is,  and 
was  at  the  times  herein  mentioned,  an  at- 
torney at  law,  practising  at  the  bar  of  the 
Jefferson  circuit  court;  that  Plerbert  Se- 
mar, an  infant  seventeen  years  of  age,  sus- 
tained certain  injuries  on  Monday,  Septem- 
ber 21,  1914)  through  the  falling  of  soma 
glass  from  a  front  window  of  the  establish- 
ment of  Alex.  Hirshberg,  at  619  West 
Market  street;  that  on  Tuesday,  Septem- 
ber 22,  1914,  defendant,  Joseph  Lenihan,. 
visited  the  home  of  Herbert  Semar  and  en- 
deavored to  secure  either  for  himself  or 
others  dhiployment  to  make  a  claim  or  bring 
suit  for  Herbert  Semar;  that  the  mother  of 
Herbert,  Mrs.  Semar,  declined  to  employ 
him,  and  declined  to  take  any  action  with- 
out the  knowledge  and  consent  of  her  hus- 
band; that  defendant,  Lenihan,  asked  that 
Herbert  Semar  be  allowed  to  guide  him  to 
the  place  of  employment  of  the  husband, 
Chris  Semar,  which  Mrs.  Semar  allowed; 
that  Herbert  entered  the  automobile  of  de- 
fendant and  guided  him  to  his  father's 
place  of  employment,  the  Peaslee-Gaulbert 
Warehouse,  Fifteenth  and  Lytle  streets; 
that  defendant,  Lenihan,  asked  Chris  Se- 
mar to  allow  him  to  take  his  son,  Herbert, 
before  Honorable  Samuel  Greene,  judge  of 
the  Jefferson  county  court,  that  his  injured 
hand  might  be  examined,  to  which  Chris 
Semar  consented;  that  Herbert  Semar  was 
thereupon  taken  by  defendant,  Lenihan,  to 
an  office  in  the  Inter-Southern  Building, 
where  he  was  told  that  it  would  be  neces- 
sary to  have  a  guardian  appointed  for 
him;  when  asked  whom  he  desired  appoint- 
ed, he  answered  that  he  wanted  either  his 
father  or  his  mother  named,  whereupon  he 
was  told  by  defendant,  Lenilian,  and  a  Mr. 
Greene,  who  was  present,  that  such  an  ap- 
pointment could  not  be  made  and  that  liis 
guardian  must  be  a  court  official;  that  he 
was  then  instructed  that  when  taken  be- 
fore Judge  Greene  and  asked  by  him  as  to 
whom  he  desired  appointed  he  should  name 
Mr.  Page;  that  he  was  taken  before  Judge 
Greene,  followed  the  aforesaid  instructions, 
and  Robert  L.  Page  was  appointed  his 
guardian;  that  said  appointment  was  se- 
cured by  defendant,  Lenihan,  without  the 
knowledge  and  consent  of  the  parents,  or 
either  of  them,  of  Herbert  Semar,  and 
against  the  wishes  of  Herbert  Semar  him- 
self, and  against  the  wishes  of  his  parents; 
that   defendant,   Lenihan,   knew   that  none 
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of  the  parties  desired  to  prosecute  a  claim 
jigainst  Alex.  Hirshberg,  having  been  told 
that  the  matter  was  in  process  of  amicable 
Adjustment,  and  having  also  been  told  that, 
if  any  attorney  were  needed,  the  parents 
of  Herbert  Semar  would  place  the  matter 
in  the  hands  of  a  certain  one  whom  they 
knew;  that  all  of  the  aforesaid  acts  of  de- 
fendant, Lenihan,  were  contrary  to  his  oath 
And  obligations  as  an  attorney  of  the  Jef- 
ferson circuit  court,  and  against  the  peace 
and  dignity  of  the  commonwealth  of  Ken- 
tucky. 

The  affidavits  of  Herbert  Semar,  Chris 
.Semar,  and  Mrs.  Semar  are  filed  herewith 
,as  part  hereof. 

.[Signed]  Wm.  H.  Field,  Judge. 

The  affidavit  of  Herbert  Semar  was  as 
follows : 

"The  affiant,  Herbert  Semar,  states  that 
he  is  seventeen  years  of  age,  and  lives  with 
his  parents  at  2208  Lytle  street,  Louisville, 
Kentucky;  that  on  September  21,  1914,  he 
left  home  to  look  for  work;  that  at  about 
10:30  o'clock  in  the  morning  he  was  pass- 
ing No.  615  W.  Market  street,  the  estab- 
lishment of  Alex.  Hirshberg,  when  some 
glass  fell  from  the  front  of  the  building, 
tstriklng  him  upon  the  right  hand  and  in- 
juring him;  that  on  Tuesday,  September 
^2,  1914,  at  about  9  o'clock  in  the  morning, 
Joseph  Lenihan  came  to  his  home  and  en- 
deavored to  persuade  his  mother  to  allow 
him  to  enter  suit;  that  his  mother  declined 
to  do  anything  without  the  knowledge  and 
consent  of  her  husband,  Chris  Semar;  that, 
with  the  understanding  that  affiant  was  to 
show  said  Lenihan  where  his  father  was 
employed,  he  entered  the  automobile  of  said 
Lenihan  and  accompanied  him  to  the  Peas- 
lee-Gaulbert  Warehouse,  at  Fifteenth  and 
Lytle  streets;  that  he  heard  said  Lenihan 
ask  his  father  if  he  could  take  affiant  up 
to  let  Judge  Greene  see  his  hand  and  talk 
the  matter  over  with  him;  that  his  father 
consented  to  this,  and  he  accompanied  Leni- 
han to  an  office  on  the  fourteenth  floor  of 
the  Inter-Southern  Building;  that  affiant 
was  told  that  a  guardian  would  have  to  be 
appointed  for  him,  and  was  asked  whom  he 
desired,  whereupon  he  said  he  desired  that 
his  father  or  mother  be  named;  that  both 
Mr.  Lenihan  and  Mr.  Greene  told  him  nei- 
ther could  be  appointed,  and  that  his 
guardian  would  have  to  be  a  court  official; 
that  he  was  then  instructed  that  when 
taken  before  Judge  Greene  and  asked  by 
him  whom  he  wanted  as  guardian  he 
should  say  that  he  desired  Mr.  Page;  that 
he  was  then  taken  before  Judge  Greene  by 
Mr.  Greene,  and  that  he  followed  instruc- 
tions, and  he  is  advised  that  Mr.  Page  was 
appointed;  that  affiant  did  not  want  any 
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one  appointed  guardian,  but,  if  any  rae 
was  appointed,  he  preferred  his  father  or 
mother." 

The  affidavit  of  Chris  Semar  was  a»  fol- 
lows : 

"Affiant  says  that  J.  L.  Lenihan,  an  at- 
torney, called  to  see  this  affiant  on  the 
22d  day  of  September,  1914,  at  the  Peasl^- 
Gaulbert  Company's  place  of  business,  and 
that  the  said  Lenilian  told  affiant  he  want- 
ed to  take  his  boy  to  see  Judge  Samuel 
Greene  to  have  a  talk  with  him,  and  that 
he  had  seen  the  piece  of  glass  fall  on  the 
boy's  hand, — had  witnesses  to  this  fact; 
that  Lenihan  also  told  this  affiant  that  his 
partner,  L.  D.  Greene,  was  a  brother  of 
Judge  Greene,  the  county  jndge.  Affiant 
says  that  Lenihan  did  not  tell  or  say  any> 
thing  about  having  a  guardian  appointed. 
Affiant  says  that  he  told  Lenihan  it  would 
be  all  right  for  him  to  take  the  boy  to  see 
Judge  Greene." 

And  the  affidavit  of  Mrs.  Semar  was  in 
the  following  words: 

"Affiant,  Susie  Semar,  says  she  is  the 
wife  of  Chris  Semar  and  the  mother  of 
Herbert  Semar.  Affiant  says  that  on  the 
22d  day  of  September,  1914,  J.  L.  Leni- 
han, an  attorney,  called  at  this  affiant's 
home,  2208  Lytle  street,  and  asked  her  to 
let  him  take  up  the  claim  against  Alex. 
Hirshberg  for  her  son,  Herbert  Semar ;  that 
he  had  several  witnesses  to  the  accident, 
and  wanted  her  to  let  the  boy  go  with  him 
to  see  Mr.  Semar.  Affiant  told  Lenihan 
that  Mr.  Houston  Quin  was  her  attorney 
if  she  needed  an  attorney.  Affiant  says 
that  she  consented  for  Herbert  to  go  with 
Lenihan  to  show  him  (Lenihan)  the  plaee 
where  Mr.  Semar  was  employed.  Affiant 
says  that  Lenihan  did  not  tell  or  say  any- 
thing about  having  a  guardian  appointed 
for  the  boy." 

Lenihan,  for  response  to  the  rule,  after  a 
general  denial,  said  that,  while  passing  in 
an  automobile  the  place  where  the  accident 
happened,  he  learned  the  boy's  name  and 
where  he  lived;  and  on  the  following  day, 
having  occasion  to  go  in  the  neighborhood 
of  the  boy's  home  for  the  purpose  of  look- 
ing at  some  property  in  which  he  was  in- 
terested, he  paid  a  visit  to  the  boy,  whom 
he  found  there  in  company  with  his  mother; 
that  during  the  conversation  which  ensued 
with  the  mother  and  the  boy  he  found  that, 
although  they  were  not  satisfied  with  the 
way  in  which  Hirshberg  was  acting,  they 
seemed  unwilling  to  take  any  action  against 
him  without  consulting  the  father;  that, 
after  talking  further,  Herbert  and  the  re- 
spondent visited  the  father  at  the  place 
where  he  was  working,  and  in  the  course 
of  a  talk  with  him  he  expressed  the  fear 
that  the  boy  might  be  badly  injured,  and 
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that  something  ought  to  bo  done,  and  then 
respondent  oiTored  to  take  the  boy  to  the 
office  of  L.  D.  Greene  for  the  purpose  of 
taking  such  steps  as  might  be  necessary  to 
protect  the  rights  of  the  boy;  that  he  told 
the  fatlier,  if  any  action  was  taken  or  set- 
tlement  made,    it   would   be   necessary   to 
have  a  guardian   appointed,   and  that,   as 
the  boy  was  over  fourteen,  he  had  the  right 
to  select  his  own  guardian;  that  the  father 
expressed   himself   as  being  entirely   satis- 
fied that  the  matter  should  be  left  in  the 
liands  of  Mr.  Greene,  and  made  no  objec- 
tion  to   the   appointment   of   a   guardian; 
that  thereupon  respondent  accompanied  the 
boy  to  the  office  of  Mr.  Greene,  and  stated 
to  Greene  that  the  boy  had  been  injured 
and  desired  to  consult  him  about  his  case; 
that  he  may  have  suggested  that  R.  L.  Page, 
the    public     guardian,     be     appointed     as 
guardian,  but  that  he  did  not  recollect  dis- 
tinctly about  this,  and  soon  after  he  left 
the  boy  in  the  office  with  Mr.  Greene.    He 
further  said  that  "at  no  time  did  he  try  to 
deceive  either   the  father,   the  mother,   or 
the  boy  as  to  their  rights  in  the  matter, 
nor  did  he  conceal  anything  from  them,  but 
frankly  and  fully  informed  them  as  to  the 
boy's   legal    rights,    and   would   have   been 
satisfied  if  the  boy  had  selected  either  par- 
ent to  act  for  him,  but  that  neither  ex- 
pressed such  a  wish  in  his  presence;  that 
the   appointment    of     said    guardian    was 
made  voluntarily  on  the  boy's  own  motion, 
and  this  defendant  was  not  present  in  the 
county  court  room  at  said  time,  nor  did  he 
have  anything  to  do  with  the  selection  of 
aaid  guardian,  and  did  not  know  whom  the 
boy  had  selected  until  several  days  later; 
that  Herbert  did  not  ask  that  he  be  allowed 
to  name  either  of  his  parents  as  guardian, 
nor  was  he  told  by  anyone  that  he  could 
not  have  his  parents  act,  or  that  a  coturt 
official  had  to  be  appointed." 

He  further  said  that  "he  had  made  no 
contract  of  employment  with  said  guardian ; 
that  he  brought  no  suit,  nor  did  he  do  any- 
thing that  was  contrary  to  the  statute  or 
an  violation  of  the  ethics  of  the  legal 
profession." 

On  the  trial  of  the  case  Judge  Field  im- 
paneled a  jury  to  hear  and  determine  the 
issues  of  fact,  and  upon  the  trial  the  evi- 
dence for  the  commonwealth  was,  in  sub- 
stance, a  recital  of  the  facts  set  forth  in 
the  affidavits  of  the  Semars,  except  that  it 
did  not  appear  from  this  evidence  that 
Lenihan  made  any  suggestion  or  request 
that  Herbert  be  taken  before  Judge  Greene 
so  that  his  "injured  hand  might  be  treat- 
ed;" while  the  evidence  for  Lenihan  sup- 
ported the  statements  contained  in  his  re- 
aponse. 

It  will  be  observed  that  the  substance  of 
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the  charge  contained  in  the  information  is 
that  Lenihan  was  guilty  of  grossly  unpro- 
fessional conduct:  (a)  In  endeavoring  to 
instigate  the  bringing  of  a  suit  for  damages 
after  he  learned  that  the  matter  was  in 
process  of  settlement;  (b)  in  taking  the 
boy  to  his  office  for  the  purpose  of  having 
a  guardian  appointed  so  that  a  suit  might 
be  brought  rn  which  he  would  be  employed, 
without  getting  the  consent  of  the  boy's 
parents  or  informing  them  that  he  con- 
templated having  a  guardian  appointed; 
(c)  in  falsely  representing  to  the  boy  that 
neither  of  his  parents  could  act  as  guardian 
for  him,  and  that  it  would  be  necessary  to 
have  some  court  official  appointed,  although 
the  boy  wanted  one  of  his  parents  to  act 
as  guardian  if  a  guardian  was  appointed. 
On  this  appeal  it  is  urged  that  the  infor- 
mation did  not  state  facts  sufficient  to  con- 
stitute an  offense  for  which  the  respondent 
could  be  disbarred,  and  therefore  the  de- 
murrer to  the  information  filed  in  the  lower 
court  should  have  been  sustained. 

In  considering  this  question  it  may  be 
well  to  here  state  that  we  have  no  statute 
regulating  the  subject  of  the  disbarment  of 
attorneys  or  the  practice  in  such  proceed- 
ings, except  that  §  97  of  the  Kentucky 
Statutes  provides  that  "no  person  convicted 
of  treason  or  felony  shall  be  permitted  to 
practise  in  any  court  as  counsel  or  attorney 
at  law,"  and  §  104,  providing  that,  if  an 
attorney  collects  the  money  of  his  client, 
and  on  demand  fails  or  refuses  to  pay  over 
the  same,  he  may  be  suspended  from  prac- 
tice for  twelve  m9nths,  or  until  the  money 
shall  be  paid.  But  the  absence  of  a  statute 
describing  the  causes  for  which  an  attorney 
may  be  disbarred  does  not  prevent  disbar- 
ment proceedings  from  being  instituted  or 
attorneys  from  being  disbarred  when  they 
have  been  guilty  of  any  personal  or  profes- 
sional misconduct  that  shows  them  to  be 
lacking  in  honesty,  probity,  and  good  de- 
meanor, or  unworthy  to  continue  as  officers 
of  the  court,  charged  with  the  duty  of 
aiding  in  the  correct  administration  of  the 
law. 

In  Baker  v.  Com.  10  Bush,  592,  this  court 
said:  "If  the  evidence  of  such  a  moral 
character  must  be  produced  in  order  to 
obtain  the  license,  it  is  equally  as  essential 
that  this  character  should  be  retained;  and 
when  an  attorney  commits  an  act,  whether 
in  the  discharge  of  his  duties  as  attorney 
or  not,  showing  such  a  want  of  personal  or 
professional  honesty  as  renders  him  un- 
worthy of  public  confidence,  it  is  not  only 
the  province,  but  the  duty,  of  the  court, 
upon  a  proper  and  legitimate  presentation 
of  the  case,  to  strike  his  name  from  tlie 
roU  of  attorneys.  Nor  is  it  necessary,  as 
contended  by  appellant's  counsel,  that  thei 
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olTcnse  should  be  of  such  a  nature  as  would 
subject  him  to  an  indictment.  He  has  by 
his  own  misconduct  devested  himself  of 
^qualifications  that  were  indispensable  to 
the  practice  of  his  profession;  and,  while 
he  may  regard  the  judgment  depriving  him 
of  that  right  as  a  punishment  for  the 
offense,  the  action  of  the  court  is  based 
alone  upon  the  ground  of  public  policy  and 
for  the  public  good." 

Again,  in  Nelson  v.  Com.  128  Ky.  779,  16 
L.R.A.(N.S.)  272,  109  S.  W.  337,  we  said: 
"To  be  admitted  to  the  bar  a  person  must 
not  only  be  learned  in  the  law,  but  possess 
a  character  of  honesty,  probity,  and  good 
demeanor.  A  certificate  of  such  character, 
furnished  by  the  county  "court  of  his  resi- 
dence, is  a  prerequisite  to  the  granting  of 
the  license.  It  is  the  possession  of  the 
character  described  that  entitled  him  to  ad- 
mission to  the  bar,  allowing  that  he  is 
able  to  pass  the  requisite  examination 
touching  his  learning.  The  continued  pos- 
session of  character  is  as  essential  to  main-^ 
tain  his  relation  as  an  attorney  at  law 
as  it  is  to  have  it  in  the  first  instance  to  be 
admitted.  The  office  is  one  peculiarly  of 
confidence.  Not  only  do  his  clients  repose 
trust  in  his  integrity,  but,  as  an  officer  of 
the  court  in  the  matter  of  administering 
justice,  his  privileges  and  duties  are  such 
as  to  constantly  call  for  the  exercise  of 
fidelity,  both  to  his  client  and  to  the  state. 
A  lawyer  without  good  character  is  not 
only  a  reproach  to  his  profession,  but  he 
brings  into  public  distrust,  and  is  a  very 
menace  to,  the  administration  of  justice 
itself.  All  courts  have,  as  an  incident  to 
the  power  to  admit  attorneys  to  their  bar, 
the  power  to  disbar  them  for  such  conduct 
as  shows  they  are  not  longer  worthy  of  con- 
fidence. It  is  not  necessary  that  the  mis- 
conduct should  be  such  as  would  render 
him  liable  to  criminal  prosecution.  If  it 
shows  that  he  is  unfit  to  discharge  the  du- 
ties of  his  office,  is  unworthy  of  confidence, 
even  though  the  conduct  is  outside  of  his 
professional  dealings,  it  is  sufficient.  If 
he  is  not  honest,  if  he  is  not  moral,  if  he 
is  not  of  good  demeanor,  he  may  be  dis- 
barred, and  should  be." 

Also  in  Com.  v.  Roe,  129  Ky.  650,  19 
L.R.A.(N.S.)  413,  112  S.  W.  683,  this  may 
be  found:  "Section  97  of  the  Kentucky 
Statutes  of  1903  provides  that  *no  person 
convicted  of  treason  or  felony  shall  be  per- 
mitted to  practise  in  any  court  as  counsel 
or  attorney  at  law.*  But  this  does  not  mean 
that  only  those  who  have  been  convicted  of 
felony  or  treason  may  be  disbarred.  It 
would  be  doing  a  serious  injustice  to  the 
intelligence  of  the  lawmaking  department 
of  the  state  to  hold  that  such  was  their 
intention,  or  to  conclude  that,  by  the  enact- 
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ment  of  this  statute,  they  meant  to  declare 
that,  however  flagrant  the  misconduct  of 
an  attorney,  if  it  was  less  than  a  felony,  the 
courts  were  powerless  to  protect  themselves, 
the  profession,  and  the  public.  The  statute 
points  out  two  of  the  causes  that  peremp- 
torily warrant  disbarment  proceedings,  but 
it  does  not,  and  was  not  designed  to,  limit 
the  right  to  the  causes  mentioned.  An  at- 
torney may  be  guilty  of  many  offenses,  evi- 
dencing a  want  of  honesty,  probity,  and  good 
moral  character,  that  would  authorize  the 
court  to  disbar  him  independent  of  the 
statute." 

Therefore  the  question  raised  by  the 
demurrer  resolves  itself  into  the  inquiry 
whether  the  charges  contained  in  the  in- 
formation, if  true,  amounted  to  such  mis- 
conduct on  the  part  of  the  respondent  aa 
showed  him  to  be  wanting  in  honesty , 
probity,  and  good  demeanor  in  his  profes- 
sional capacity.  He  did  the  things  charged 
in  his  capacity  as  an  attorney,  and  not  aa 
an  individual,  and  so  what  he  did  is  to  be 
measured  by  the  standards  of  honesty,, 
probity,  and  good  demeanor  prevailing  in 
a  profession  that  endeavors  to  maintain 
among  its  members  high  standards  of  re- 
spectability and  honor. 

The  demurrer,  of  course,  admitted  the 
truth  of  the  charges,  and  therefore,  in  dis- 
posing of  this  question,  we  must  assume 
that  the  respondent  was  guilty  of  the  acta 
set  forth  in  the  information. 

Assuming,  then,  the  truth  of  the  informa- 
tion, we  think  it  cannot  be  seriously  ques- 
tioned that  an  attorney  who,  for  the 
purpose  of  securing  employment  in  or  com- 
pensation out  of  a  contemplated  lawsuit^ 
resorts  to  false  statements  and  fraudulent 
practices,  is  guilty  of  professional  miscon- 
duct of  such  a  nature  •&  to  merit  and  de- 
serve either  suspension  for  a  period  or 
permanent  disbarment,  depending  on  the 
facts  and  circumstances  surrounding  the 
transaction.  If  this  method  of  securing 
business  should  be  tolerated  or  be  allowed 
to  go  unpunished,  there  is  scarcely  any  cor- 
rupt or  dishonest  thing  that  an  attorney 
in  the  pursuit  of  employment  might  not  do. 
It  is  generally  known  that  there  are  law- 
yers who  solicit  employment  in  cases  in 
which  they  would  not  otherwise  be  en- 
gaged, and  this  conduct  on  the  part  of  a 
few  has  subjected  the  profession  as  a  body 
to  no  little  reproach  and  the  lawyers  en- 
gaged in  this  practice  to  much  deserved 
censure.  But  the  unprofessional  effort  to 
obtain  business  by  mere  volunteer  solicita- 
tion is  of  small  consequence  as  compared 
with  the  effort  to  secure  employment  or 
obtain  business  by  false  representations  and 
deceitful  methods.  If  a  person  who  has  a 
cause  of  action   or  grounds  upon  which  a 
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suit  might  be  maintained  wishes  to  settle 
the  matter  amicably,  an  attorney  cannot 
with  propriety  endeavor  to  prevent  this 
peaceful  adjustment,  and,  of  course,  an  at- 
torney should  not  be  allowed  to  escape  pun- 
ishment if,  for  the  purpose  of  inciting 
litigation  and  to  accomplish  this  end,  he 
resorts  to  false  statements  or  deceitful 
practices.  And,  if  the  respondent  com- 
mitted the  acts  charged  in  the  information, 
he  was  clearly  guilty  of  such  unprofessional 
conduct  as  would  justify  at  least  his  sus- 
pension for  such  a  period  of  time  as  might 
be  sufficient  to  teach  him  the  lesson  that  an 
attorney  must  not  indulge  in  practices  that 
will  bring  discredit  on  the  profession. 

Another  ground  of  reversal  earnestly 
pressed  on  our  attention  is  that  the  in- 
formation should  have  been  dismissed  on 
motion,  because  Judge  Field  did  not  have 
authority  to  institute  the  proceeding.  The 
information,  as  we  have  seen,  was  issued  by 
Judge  Field  upon  the  credit  and  strength 
of  the  affidavits  heretofore  noticed,  and  we 
think  that  Judge  Field  had  ample  jurisdic- 
tion and  power  to  issue  the  information. 

The  respondent,  Lenihan,  having  been  ad- 
mitted to  practise  law  in  the  Jefferson  cir- 
cuit court,  a  branch  of  which  was  presided 
over  by  Judge  Field,  he  was  an  officer  of 
the  Jefferson  circuit  court,  and  consequent- 
ly of  all  the  branches  of  that  court.  In 
other  words,  the  situation  was  precisely 
the  same  as  if  there  had  been  only  one 
circuit  court  in  Jefferson  county,  and  that 
court  had  been  presided  over  by  Judge 
Field. 

The  practice  regulating  disbarment  pro- 
ceedings is  not,  as  we  have  noted,  regulated 
by  statute,  but  all  courts  of  general  juris- 
diction have  at  all  times  In  the  history  of 
the  law  possessed  the  inherent  power  to 
suspend  and  disbar  attorneys  for  profes- 
sional misconduct  of  such  a  character  as 
showed  them  to  be  unworthy  to  hold  the 
place  of  officers  of  the  court;  and  the  books 
are  full  of  cases  in  which  the  court,  on  its 
own  motion,  has  instituted  proceedings  like 
this.  Indeed,  we  think  that  it  is  not  only 
the  right,  but  the  duty,  of  a  judge  of  a 
circuit  court  to  institute,  upon  his  own  mo- 
tion, proper  proceedings  for  the  suspension 
or  disbarment  of  an  attorney,  when  from 
information  laid  before  him,  or  from  his 
personal  knowledge,  it  appears  to  his  satis- 
faction that  the  attorney  is  so  demeaning 
himself  as  to  be  unworthy  to  continue  as 
an  officer  of  the  court. 

Tlie  circuit  judges  in  this  state  are,  ex- 
cepting the  judges  of  the  court  of  appeals, 
the  highest  judicial  officers  in  the  state; 
and  the  circuit  court  is  a  court  of  general, 
common-law,  criminal,  and  chancery  juris- 
diction, second  in  importance  in  its  powers 
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and  function  only  to  the  court  of  appeals  of 
the  state.  Clothed  with  large  authority, 
and  possessing,  as  they  do  and  should,  the 
confidence  and  respect  of  the  people,  the 
judges  of  these  courts,  for  the  protection 
of  the  general  public  and  to  promote  the 
purity  of  the  administration  of  the  law, 
may  and  should  take  appropriate  action 
against  any  attorney  who  so  conducts  him- 
self  as  to  show  that  he  is  wanting  in  the 
proper  measure  of  respect  for  the  court  of 
which  he  is  an  officer,  or  is  lacking  in 
the  good  character  essential  to  continuance 
as  an  attorney.  This  action  may  be  taken 
by  the  court  on  its  own  motion,  or  it  may 
be  taken  by  the  court  on  aiotion  of  the 
county  or  commonwealth's  attorney,  or  upon 
the  motion  of  a  committee  of  attorneys,  or 
a  bar  association,  or  upon  the  motion  of 
some  person  who  haa  been  aggrieved  by  the 
conduct  of  the  attorney.  The  proceeding 
may  be  initiated  in  any  of  these  ways. 
But,  however  it  may  be  initiated,  the  ques- 
tion whether  any  action  shall  be  taken  lies 
with  the  judge  of  the  court,  because  he 
must  determine  from  the  facts  before  him 
whether  or  not  the  proceedings  shall  be  in- 
stituted. 80  that  the  information  against 
an  attorney  to  show  cause  why  he  should 
not  be  suspended  or  disbarred  is,  in  its 
final  aspect,  the  action  of  the  judge  of  the 
court  in  which  the  proceeding  is  instituted 
or  before  whom  the  motion  is  made. 

In  Rice  v.  Ccmi.  18  B.  Mon.  472,  whieh 
was  a  disbarment  proceeding,  this  courts 
in  answering  an  objection  that  the  judge 
of  the  circuit  court  did  not  have  authority 
to  institute,  on  his  own  motion,  tlie  pro- 
ceeding, said:  "Tliis  objection  is  founded 
on  a  misconception  as  well  of  the  power  as 
of  the  duty  of  the  court.  The  defendant  in 
the  rule  was  an  attorney  at  law  and  an 
officer  of  the  court.  All  courts  have  the 
power  to  control  and  regulate,  to  a  certain 
extent,  the  conduct  of  their  officers,  and  to 
inflict  on  them  for  their  official  misconduot 
such  punishment  as  the  law  prescribes.  If 
a  court  have  knowledge  of  the  existence  of 
such  official  misconduct  on  the  part  of  any 
of  its  officers,  it  not  only  has  the  power, 
but  it  is  its  duty,  to  institute  an  appropri- 
ate proceeding  against  the  offender,  and  to 
bring  him,  if  guilty,  to  condign  punish- 
ment. And  it  is  much  to  be  regretted  that 
this  duty,  which  the  law  devolves  upon  the 
courts  of  the  country,  is  so  little  regarded, 
and  that  the  obligations  which  it  imposes 
are  so  frequently  overlooked  or  neglected.*' 

In  Walker  v.  Com.  8  Bush,  86,  it  was 
again  said:  ''It  is  a  well-established  rule 
of  the  common  law  that  courts  may  in- 
quire into  the  conduct  of  their  officers,  such 
as  attorneys  and  counselors  who  practice 
in  their  courts,  and  punish  for  offenses." 


1138 


KENTUCKY  COURT  OF  APPEALS. 


And  so  in  Com.  v.  Roe,  120  Ky.  650,  19 
L.R.A.(N.S.)  413,  112  S.  W.  683,  we  said: 
''Courts,  independent  of  statutes,  have  at 
all  times  possessed  the  inherent  right  to 
control  and  regulate  the  official  conduct  of 
their  officers,  and  to  inflict  upon  them  pun- 
ishment for  official  misconduct.  Attorneys 
at  law  are  officers  of  the  court,  and  it  has 
always  been  the  rule  in  this  state  that, 
when  the  attention  of  the  court  in  which 
they  practice  was  called  to  acts  of  profes- 
sional misconduct,  it  had  the  right  to  dis- 
bar them  if  the  facts  of  the  case  justified 
the  infliction  of  this  punishment." 

In  Ex  parte  Wall,  1Q7  U.  S.  265,  27  L. 
ed.  552,  2  Sup.  Ct.  Rep.  569,  the  Supreme 
Court,  quoting  witH  approval  from  an  opin- 
ion by  Chief  Justice  Sharswood,  said:  ''We 
entertain  no  doubt  that  a  court  has  juris- 
diction without  any  formal  complaint  or  pe- 
tition, upon  its  own  motion,  to  strike  the 
name  ol  any  attorney  from  the  roll  in  a 
proper  case,  provided  he  has  had  reasonable 
notice,  and  been  afforded  an  opportunity  to 
be  heard  in  his  defense." 

On  the  trial  of  the  case  the  court  per- 
mitted the  counsel  representing  the  com- 
monwealth, who  stated  the  case  to  the  jury, 
to  read  to  the  jury  the  affidavits  of  the 
Semars  npom  which  the  information  was 
based.  This,  we  think,  was  error,  and,  in 
view  of  what  will  be  later  stated,  preju- 
dicial error.  It  was,  of  course,  proper  that 
the  attorney  for  the  commonwealth  should 
read  to  the  jury  the  information,  so  that 
they  might  be  advised  of  the  nature  of  the 
accusation;  but  it  was  improper  to  permit 
him  to  read  the  ex  parte  affidavits  upon 
which  the  information  was  based.  The 
jury,  of  oourse,  should  determine  the  is- 
sues only  upon  the  evidence  heard  by  them 
in  the  course  of  the  trial,  from  witnesses 
introduced  by  the  parties  and  open  to  cross- 
examination;  but  the  affidavits  of  the  Se- 
mars, as  will  later  appear,  contained  facts 
prejudicial  to  the  respondent  that  were  not 
developed  in  the  evidence,  and  that  the  jury 
would  not  have  known  except  for  the  fact 
that  these  affidavits  were  read  in  their  pres- 
ence and  hearing. 

It  appears  that  when  the  evidence  was  in 
the  court  submitted  to  the  jury  five  ques- 
tions.   The  first  one  read: 

"Did  the  defendant,  Lenihan,  when  he 
obtained  the  consent  of  the  father  of  Her- 
bert Semar  to  take  said  Herbert  Semar  up- 
town, represent  to  said  father  that  he  was 
taking  the  said  boy  uptown  for  the  purpose 
of  taking  him  before  Honorable  Sam  Greene, 
judge  of  the  Jefferson  county  court,  that 
the  boy's  injured  hand  might  be  ex- 
amined V* 

Tlie  second  one  submitted  the  question 
whether  Lenihan  informed  Chris  Semar 
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that  he  was  taking  the  boy  to  his  office 
for  the  purpose  of  having  a  guardian  ap- 
pointed; the  third  one,  the  question  whether 
Semar  consented  to  whatever  course  Leni- 
han or  L.  D.  Greene  might  see  proper  to 
follow:  the  fourth  one,  the  question  wheth- 
er the  boy  indicated  to  Lenihan  or  Greene 
a  desire  to  have  his  mother  or  father  act 
as  guardian;  and  the  fifth  one,  whether 
Greene  or  Lenihan  told  the  boy  that  his 
parents  could  not  be  appointed  as  guardian, 
and  that  he  must  have  a  court  official.  The 
jury  answered  in  the  affirmative  questions 
1,  4,  and  5,  and  in  the  negative  questions  2 
and  3. 

It  will  be  observed  that  the  first  ques- 
tion directed  the  attention  of  the  jury  to 
representations  made  by  Lenihan  that  he 
wanted  to  take  the  boy  before  the  judge 
of  the  county  court  so  that  "his  injured 
hand  might  be  examined."  The  objection 
to  this  question  is  that  there  was  no  evi- 
dence upon  which  to  rest  it,  except  state- 
ments contained  in  the  ex  parte  affidavits 
before  mentioned.  Interrogatories  such  as 
these  should  be  directed  and  confined  to 
evidence  heard  on  the  trial  of  the  case, 
and,  as  there  was  no  evidence  of  this  char- 
acter, it  is  apparent  that  the  jury  were 
enabled  to  answer  this  question  in  the 
affiurnuitive  from  the  statements  made  in 
the  affidavits  read  to  them,  and  which  they 
doubtless  concluded  they  had  the  right  to 
consider  in  making  up  their  minds. 

Another  and  more  serioxis  question  is 
presented  in  the  refusal  of  the  trial  judge 
to  permit  the  respondent  to  introduce  evi- 
dence of  his  good  character.  The  disposi- 
tion of  tills  question  has  given  us  no  little 
trouble;  but,  after  giving  to  it  careful  con- 
sideration, we  have  reached  the  conclusion 
that  in  disbarment  proceedings  for  causes 
such  as  those  here  appearing  the  respondent 
should  be  permitted  to  show  his  previous 
good  reputation  for  honesty,  probity,  and 
good  moral  character,  not  to  justify  or  ex- 
cuse the  offense,  but  to  support  his  evidence 
that  he  did  not  do  or  say  the  things 
charged,  and  to  mitigate  the  gravity  and 
consequences  of  the  offense. 

It  is  true  that  the  authorities  are  usually 
agreed  that  disbarment  proceedings  are  of 
a  civil,  and  not  criminal,  nature.  Re  Mc- 
Donald, 157  Ky.  92,  162  S.  W.  566;  Com. 
V.  Richie,  114  Ky.  366,  70  S.  W.  1054.  It 
is  also  a  general  rule  that  in  civil  cases 
neither  of  the  parties  can  introduce  evi- 
dence in  support  of  his  good  character 
until  his  character  has  been  attacked  by 
his  adversary.  But  there  are  exceptions 
to  this  rule  and  classes  of  civil  cases  in 
which  evidence  of  good  character  may  be 
offered.  As  said  in  Greenleaf  on  Evidence, 
vol.  1,  §  54:   "In  civil  cases  such  evidence 
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is  not  admitted  unless  the  nature  of  the 
action  involvee  the  general  character  ol  the 
party  or  goes  directly  to  affect  it." 

And  so,  when  the  nature  of  the  litigation 
is  such  as  to  put  directly  in  issue  the  ohar- 
Acter  of  one  of  the  parties,  it  is  generally 
ruled  that  the  party  whose  character  is 
thus  put  in  issue  by  the  nature  of  the  ac- 
tion may  introduce  evidence  in  support  of 
it,  although  his  adversary  has  not  sought 
to  impeach  it.  Bvans  v.  Evans,  03  Ky.  610, 
20  S.  W.  605;  Smith  v.  Lovelace,  1  Duv. 
216;  Johnson  v.  Featherstone,  141  Ky.  793, 
133  S.  W.  753;  1  Wigmore,  Ev.  g§  64-70. 

It  being,  therefore,  according  to  the 
weight  of  authority,  admissible  for  a  party 
to  give  evidence  of  his  good  character  be- 
fore it  has  been  assailed,  when  the  nature 
of  the  suit  puts  the  character  of  the  party 
offering  this  evidence  directly  in  issue,  it 
seems  particularly  appropriate  that  evi- 
dence of  good  character  should  be  admissible 
in  disbarment  proceedings.  The  Kentucky 
Statutes  provide  in  §  104,  that  no  person 
can  obtain  a  license  to  practise  law  in  this 
commonwealth  until  he  shall  first  have  a 
certificate  from  the  county  judge  of  the 
cotuity  of  his  residence  "that  he  is  a  per- 
son of  honesty,  probity,  and  good  moral 
character."  And  we  have  often  held  that, 
if  an  attorney  desires  to  remain  a  member 
of  the  profession,  he  must  continue  to  re- 
tain the  good  character  he  possessed  when 
he  secured  the  privilege.  When  he  loses 
this  good  character  by  personal  or  profes- 
sional misconduct,  he  forfeits  his  right  to 
the  privilege  he  obtained  by  admission  to 
the  bar,  and  his  name,  as  we  have  held,  in 
proper  proceedings,  should  be  stricken  from 
the  roll  of  attorneys. 

So  that  in  every  disbarment  proceeding 
where  the  nature  of  the  accusation  puts 
in  issiM  the  honesty,  probity,  and  good 
moral  character  of  the  accused,  and  it  is 
Bought  to  strip  him  of  his  license  because 
Jie  is  wanting  in  these  qualities,  he  should 
Jiave  the  right  to  show  by  those  qualified 
to  speak  that  his  diaracter  in  these  respects 
is  good.  Disbarment  proceedings,  although 
classed  as  civil,  are  nevertheless  of  a  quasi 
criminal  nature,  and  necessarily  and  di- 
rectly involve  the  character  of  the  person 
proceeded  against.  Re  Darrow,  —  Ind.  App. 
— ,  83  N.  E.  1026.  The  very  thing  the  pro- 
cedure seeks  to  establish  is  that  the  attor- 
ney proceeded  against  is  not  a  person  of 
honesty,  probity,  and  good  moral  character, 
and  on  account  of  this  delinquency  there 
should  be  taken  from  him  a  valuable  privi- 
lege and  an  honorable  title.  And  so  we 
think  the  respondent  should  have  been  per- 
mitted to  show  in  his  defense  that  he  was 
a  person  of  honesty,  probity,  and  good 
moral  character.  Re  I^ish,  160  App.  Div. 
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467,  136  N.  Y.  Bixpp.  370;  Re  Stephens,  84 
Gal.  77,  24  Pac.  46;  Smith's  Appeal,  179 
Pa.  14,  36  Atl.  134. 

It  is  also  pressed  on  our  attention  that 
the  sentence  imposed  by  the  judge  was  en- 
tirely disproportionate  to  the  offense,  and 
that  the  judgment  should  be  reversed  for 
this  reason.  The  judge,  properly  we  think, 
submitted  to  a  jury  the  issues  of  fact  in- 
volved in  this  proceeding,  and,  when  the 
jury  by  its  verdict  found  that  the  respond- 
ent had  committed  the  substantial  acts 
charged  in  the  information,  the  judge  could 
not  well  have  done  otherwise  than  accept 
as  true  these  findings  of  fact.  Accepting 
them  as  true,  it  then  became  his  duty  to 
either  suspend  for  a  definite  period  the  right 
of  the  respondent  to  practise  law,  or  to 
strike  his  name  from  the  roll  of  attorneys 
and  permanently  disbar  him. 

It  is  said  by  many  authorities  that  the 
purpose  of  disbarment  is  not  to  punish  the 
attorney,  but  to  protect  the  court  and  the  ad- 
ministration of  justice  from  contamina- 
tion by  an  officer  who  has  proved  himself 
unworthy.  Punishment  may  not  be  the 
prime  object  to  be  accomplished  in  disbar- 
ment proceedings,  but  it  cannot  be  ques- 
tioned that  disbarment  is  punishment.  It 
would  be  idle  to  say  that  it  was  not  punish- 
ment to  take  from  a  man  his  means  of 
livelihood,  and  at  the  same  time  discredit 
and  disgrace  him.  This,  however,  is  the 
effect  of  disbarring  an  attorney,  and  this 
measure  of  punishment  the  judge,  in  the 
exercise  of  a  sound  discretion,  may  impose. 
But  disbarment  is  the  extreme  penalty. 
Suspension  from  practice  for  a  period  of 
time  is  a  lesser  one.  Which  shall  be  im- 
posed is  generally  agreed  to  be  a  matter 
in  the  sound  discretion  of  the  trial  judge. 
As  said  in  Thornton  on  Attorneys  at  Law, 
vol.  2,  §  894:  'The  solution  of  this  ques- 
tion frequently  involves  so  many  considera- 
tions of  public  policy  and  concrete  justice, 
dependent  upon  the  gravity  and  conse- 
quences of  the  misconduct,  the  age,  char- 
acter, and  reputation  of  the  attorney,  the 
probability  of  his  reformation,  the  circum- 
stances attending  the  commission  of  the 
offense,  and  the  like,  that  no  fixed  or  arbi- 
trary rules  have  been,  or  properly  can  be, 
adopted  by  the  courts.  ...  It  is  a 
generally  accepted  principle,  however,  that 
since  the  primary  purpose  of  a  disbarment 
proceeding  is  not  punishment,  but  the  pro- 
tection of  the  courts  and  the  public,  dis- 
barment should  never  be  decreed,  if  any 
discipline  less  severe  would  accomplish  the 
desired  result,  as  when  there  are  prospects 
that  the  attorney's  conduct  and  character 
may  undergo  reformation." 

In  Bradley  v.  Fisher,  13  Wall.  335,  20 
L.  ed.   646,   the  Supreme   Court   said:    '^A 


1140 


KENTUCKY  COURT  OF  APPEALS. 


removal  from  the  bar  should  therefore  never 
be  decreed  where  any  punishment  less 
severe — such  as  reprimand,  temporary  bus- 
pension,  or  fine — would  accompliali  the  end 
desired."  Re  Sherin,  27  S.  D.  232,  40  L.R.A. 
(N.S.)  801,  130  N.  W.  761,  Ann.  Cas. 
191 3D,  446. 

In  view,  however,  of  the  fact  that  there 
must  be  a  retrial  of  this  proceeding,  when 
new  facts  may  be  developed  and  new  light 
thrown  on  the  transaction,  it  is  not  proper 


that  we  should  indicate  the  judgment  that 
should  be  entered.  It  may,  however,  not  be 
amiss  to  say  that,  in  our  opinion,  the  judg- 
ment appealed  from,  considering  all  the 
facts  and  circumstances  in  this  case,  might 
well  have  been  suspension  for  a  period,  and 
not  disbarment. 

The  judgment  is  reversed  for  proceedings 
in  conformity  with  this  opinion. 

Petition  for  rehearing  denied. 
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JOHN  I.  DAVIS  et  al..  Intervener,  Respt. 
(128  Minn.  365,  151  N.  W.  125.) 

Attorney  —  soliciting  business  —  policy. 

1.  It  is  not  against  public  policy  as  cham- 
perty or  maintenance,  for  an  attorney  to 
solicit  business,  or  to  advance  money  to  a 
poor  client. for  his  living  expenses  during 
litigation,  or  to  advise  a  client  against  the 
settlement  of  his  case. 

"For  other  cases^  see  Champerty  and  Mainte- 
nance, IL  in  Dig.  1-52  N,  8, 

Same  ^  advancing  money  to  client. 

2.  An  agreement  between  attorney  and 
client,  by  which  the  former  is  to  advance 
money  for  expenses  and  is  permitted  to  de- 
duct the  amount  thereof  from  the  amount 
recovered,  is  not  against  public  policy, 
where  it  does  not  appear  that  it  was  agreed 
that  the  client  should  not  be  liable  for  the 
expenses  in  case  there  was  no  recovery. 
For  other  caaes,  see  Contracts^  III.  c,  i,  in 

Dig.  1-oZ  X.  8. 

Same  ^  settlement  of  case  ^  liability 
for  attorney's  fee. 

3.  Defendant  settled  a  personal  injury 
case  with  the  injured  person,  agreeing  to 
pay  him  $4,500  and  to  reimburse  him  for 
any  sum  he  should  be  compelled  to  pay  his 
attorneys.  Under  a  contract  between  the 
injured  person  and  his  attorneys,  he  was 
to  receive  two  thirds  and  they  one  third  of 
any  amount  received  in  settlement.  It  is 
held  that  this  amount  was  $4,. 100  plus  tlie 
sum  the  attorneys  would  be  entitled  to  un- 

Ileadnotes  by  BXJNX,  J. 

Note.  —  As  to  right  of  attorney  at  law  to 
solicit  business,  see  annotation  following 
Chreste  v.  Louisville  R.  Co.  ante,  1123. 

The  basis  for  computing  share  of  an  at- 
torney entitled  to  certain  proportion  of  re- 
covery, where  the  suit  is  compromised  for  a 
certain  sum  and  attorney's  fee,  is  discussed 
in  the  note  to  Schmitz  v.  South  Covington 
&  C.  Street  R.  Co.  22  L.R.A.(N.S.)  776. 
L.R.A.1917B. 


der  their  contract,  and  that  the  attorneys 
were  entitled  to  recover  of  defendant  at 
least  $2,000. 

For  other  oases,  see  Attorneys,  II,  o,  i,  «» 
Dig.  1''52  N.  8. 

(February  6,  1016.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lyon  County 
in  favor  of  petitioners,  attorneys  for  plain* 
tiff,  in  a  proceeding  to  recover  attomeya' 
fees  for  services  rendered  in  an  action  by 
plaintiff  against  defendant  to  recover  dam- 
ages for  personal  injuries.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  li.  Oountryman  and  A.  Ii* 
Janes,  for  appellant: 

Petitioners  could  recover  from  their  client 
for  their  services  but  ^1,500  and  if  they 
have  a  lien  in  this  case  they  should  not 
be  permited  to  recover  more  from  this  de- 
fendant than  they  oould  recover  from  their 
client. 

Schmits  V.  South  Covington  &  C.  Street 
R.  Co.  131  Ky.  207,  22  L.R.A.(N.S.)  776, 
114  S.  W.  1107,  18  Ann.  Cas.  1114;  Pilking- 
ton  V.  Brooklyn  Heights  R.  Co.  49  App. 
Div.  22,  63  N.  Y.  Supp.  211;  Fenwick  ▼. 
Mitchell,  34  Misc.  617,  70  N.  Y.  Supp.  667, 
64  App.  Div.  621,  72  N.  Y.  Supp.  1102; 
Smith  V.  Acker  Process  Co.  102  App.  Div. 
170,  92  N.  Y.  Supp.  361;  Whitecotton  v.  St. 
Louis  &  H.  R.  Co.  260  Mo.  624,  167  S.  W. 
776;  Powell  v.  Galveston  H.  &  S.  A.  R.  Co. 
—  Tex.  Civ.  App.  — ,  78  8.  W.  976;  More- 
house V.  Brooklyn  Heights  R.  Co.  185  N. 
Y.  520,  78  N.  E.  179,  7  Ann.  Cas.  377,  102 
App.  Div.  627,  92  N.  Y.  Supp.  1134;  Young 
V.  Howell,  64  App.  Div.  246,  72  N.  Y.  Supp. 
6;  Re  Winkler,  164  App.  Div.  632,  139 
N.  Y.  Supp.  756;  Wolf  v.  United  R.  Co. 
155  Mo.  App.  125,  138  8.  W.  1172;  Cheshire 
V.  Des  Moines  City  R.  Co.  163  Iowa,  88, 
133  N.  W.  324;  Parsons  v.  Hawley,  92  Iowa, 
175,  60  N.  W.  520;  Bogert  v.  Adams,  8 
Colo.  App.  185,  46  Pac.  235;  Fiflcher-Hansen 
v.  Brooklyn  Heights  R.  Co.  173  N.  Y.  493, 
66  N.  E.  395,  13  Am.  Neg.  Rep.  396. 

The  solicitation  by  these  petitioners  of 
the  Johnston  Case  under  the  circumstances 
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herein  attempted  to  be  diselosed  should  bar 
a  recover r  in  this  case. 

Holland  v.  Sheehan,  168  Minn.  362,  23 
L.R.A.(N.S.)  510,  122  N.  W.  1,  17  Ann 
Cas.  687;  Gammons  v.  Johnson,  76  Minn. 
76,  78  N.  \V.  1035;  Hnber  v.  Johnson,  68 
Minn.  74,  64  Am.  St.  Rep.  456,  70  N.  W. 
806;  Gammons  v.  Johnson,  69  Minn.  488, 
72  N.  W.  503;  Gammons  v.  Gnlbranson,  78 
Minn.  21,  80  N.  W.  779. 

An  agreement  by  an  attorney  to  pay  the 
expenses  of  litigation  and  reimburse  himself 
from  the  proceeds  of  the  action  is  void. 

Dockery  v.  McLellan,  93  Wis.  881,  67  N. 
W.  733;  Hyatt  v.  Burlington,  C.  R.  &  N. 
R.  Co.  68  Iowa,  662,  27  N.  W.  815;  Low 
T.  Hutchinson,  37  Me.  196;  Lancy  ▼.  Hav- 
«nder,  146  Mass.  615,  16  N.  E.  464;  Taylor 
▼.  Hinton,  66  Ga.  743;  Stearns  v.  Felker, 
28  Wis.  594;  Kelly  v.  Kelly,  86  Wis.  170, 
67  N.  W.  637;  Gilbert- Arnold  Land  Co.  v. 
O'Hara,  93  Wis.  194,  67  N.  W.  38;  Granat 
V.  Kruse,  213  III.  328,  72  N.  E.  744;  Geer 
T.  Frank,  179  111.  570,  45  L.R.A.  110,  63 
N.  E.  965;  Moreland  v.  Devenney,  72  Kan. 
471,  83  Pac.  1097;  Comstock  v.  Flower,  109 
Mo.  App.  275,  84  S.  W.  207;  Moses  v.  Bag- 
ley,  55  Ga.  283. 

Mes.srs.  John  I.  Davis,  Tom  Davis, 
and  Ernest  A.  Michel,  for  respondents: 

Petitioners  were  entitled  to  judgment  for 
the  sum  of  $2,000. 

Curtis  V.  Metropolitan  Street  R.  Co.  125 
Mo.  App.  369,  102  S.  W.  62 ;  Boyd  v.  G.  W. 
Chase  &  Son  Mercantile  Co.  135  Mo.  App. 
115,  116  S.  W.  1052. 

Bunn,  J.,  delivered  the  opinion  of  the 
<:ourt: 

John  I.  Davis  and  Davis  &  Michel  were 
the  attorneys  for  Christ  Johnston  in  an  ac- 
tion brought  by  him  against  defendant  to 
recover  for  personal  injuries.  Before  the 
«ase  came  to  trial,  defendant  settled  with 
Johnston  without  the  knowledge  or  consent 
of  his  attorneys.  The  terms  of  the  set- 
tlement were  these:  Defendant  agreed  to 
pay  Johnston  $4,500  in  cash,  to  reimburse 
him  for  any  sum  he  should  be  compelled 
to  pay  his*  attorneys,  to  pay  ail  hospital 
and  doctors'  bill,  and  to  furnish  him  free 
of  charge  with  an  artificial  leg  when  he 
-was  in  condition  to  use  one.  The  $4,500 
was  paid  to  Johnston,  and  the  suit  and 
cause   of  action  compromised  and   settled. 

The  attorneys  were  employed  by  Johnston 
under  a  contingent-fee  contract,  by  the  terms 
of  which  they  were  to  receive  for  their  serv- 
ices 9S^  per  cent,  of  any  amount  recovered 
by  settlement  or  suit.  The  contract  provid- 
ed that  any  moneys  advanced  by  the  attor- 
neys for  expenses  were  to  be  deducted  from 
the  gross  amount  received  by  settlement 
or  suit.  It  also  provided  that  no  settlement 
IxR.A.1917B. 


was   to  be  made  without  the  consent  of 
Johnston. 

This  proceeding  was  by  a  ctMnplaint  or  pe- 
tition filed  by  the  attorneys,  and  was  en- 
titled in  the  main  action.  The  petition  set 
forth  in  detail  the  contract  betweoi  John- 
ston and  the  petitioners,  the  commence- 
ment of  the  personal-injury  action,  the  set- 
tlement thereof,  and  its  terms.  Fraud  w^as 
also  alleged.  Judgment  against  defendant 
for  $2,000  and  interest  was  demanded.  De- 
fendant filed  an  answer  to  the  petition 
which,  after  admitting  the  commencement 
of  the  action  and  the  settlement,  proceeded 
to  charge  that  petitioners  were,  and  had 
been  for  a  long  time,  engaged  in  "the  busi- 
ness and  conspiracy  of  unlawfully  stirring 
up  strife  and  contention  and  vexatious  and 
speculative  litigation  between  this  defendant 
and  persons  having  personal- injury  claims 
against  this  defendant,  and  in  discouraging 
and  preventing  the  amicable  compromise  of 
said  claims  without  litigation;''  that  peti- 
tioners, in  soliciting  and  obtaining  claims 
against  defendant,  traveled  from  place  to 
place  employed  for  such  purpose  a  large 
number  of  laymen  as  agents  and  solicitors; 
that,  for  the  purpose  of  obtaining  cases 
against  defendant,  they  have  unlawfully 
paid  to  claimants  large  sinns  of  money  for 
the  support  and  maintenance  of  claimants 
during  the  litigation;  that  they  pay  all 
costs  and  disbursements  connected  with  liti- 
gation on  the  understanding  with  claimants 
that  the  latter,  in  case  there  is  no  recovery, 
shall  not  be  liable  therefor,  and  that  peti- 
tioners will  reimburse  themselves,  for  the 
money  so  advanced,  out  of  the  proceeds  of 
the  litigation.  The  answer  further  charged 
petitioners  with  preventing  the  amicable 
settlement  of  claims  by  advising  all  claim- 
ants that  they  are  entitled  to  sums  of 
money  greatly  in  excess  of  the  actual  dam- 
ages suffered,  thus  unlawfully  fomenting 
litigation  against  defendant.  Thus  far  the 
charges  made  were  general  in  their  nature, 
and  had  no  reference  to  this  particular  case. 
The  answer  then  proceeded  to  allege  that 
petitioners  solicited  the  claim  of  Johnston, 
wrongfully  persuaded  him  not  to  make  an 
amicable  settlement,  by  promising  to  ob- 
tain a  recovery  largely  in  excess  of  com- 
pensation, to  advance  large  sums  for  his 
living  expenses,  and  to  pay  all  costs  and 
expenses  of  the  litigation,  and  to  reimburse 
themselves  solely  out  of  the  amount  re- 
covered from  defendant.  It  was  alleged 
that,  had  it  not  been  for  these  representa- 
tions and  promises,  th^  claim  would  have 
been  amicablv  settled  without  suit  for  sub- 
stantially  the  amount  actually  paid;  that 
the  unlawful  conduct  of  petitioners  in  this 
case,  and  the  whole  course  of  unlawful  con- 
duct  of   the  petitioners   in  soliciting   and 
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obtaining  personal-injury  cases  against  this 
defendant  and  other  corporations,  has 
resulted  in  constant,  needless  strife  and  con- 
tention between  this  defendant  and  its  em- 
ployees and  other  claimants,  and  has  re< 
suited  in  unnecessary  vexatious,  and  spec- 
ulative litigation,  much  to  the  detriment 
of  this  defendant  and  greatly  to  the  preju- 
dice of  justice."  In  conclusion,  the  answer 
alleged  that,  by  reason  of  the  unlawful  and 
champertous  conduct  of  petitioners,  they 
have  no  lien  upon  the  cause  of  action  set- 
tled by  defendant,  and  further  that  their 
contract  with  Johnston  was  null  and  void, 
for  champerty  and  maintenance  and  as 
against  public  policy.  The  reply  was  a 
general  denial. 

The  court,  on  petitioners'  motion,  made 
an  order  vacating  the  settlement  for  the 
purpose  of  hearing  and  determining  what 
fees  should  be  paid  by  defendant  to  the 
attorneys  for  plaintiff.  This  matter  was 
heard  by  the  trial  court  without  a  jury. 
After  petitioners  established  tlieir  contract 
with  Johnston,  the  fact  of  the  settlement, 
and  that  they  had  received  no  compensa- 
tion, defendant  called  each  of  the  peti- 
tioners for  cross-examination,  and  attempt- 
ed to  prove  by  him  the  allegations  of  its  an- 
swer. The  court  sustained  objections  to 
practically  all  questions  asked  and  to  numer> 
ous  offers  to  prove  the  facts  alleged,  and 
the  case  was  submitted  for  decision  with 
no  evidence  in  support  of  the  defense.  The 
court  subsequently  filed  its  decision  find- 
ing the  facts  in  favor  of  petitioners,  and 
that  the  "other  allegations"  of  the  plead- 
ings were  untrue,  and  ordering  judgment 
in  favor  of  the  petitioners  and  against  de- 
fendant for  $2,000  and  interest. 

The  questions  involved  are  these:  (1) 
Did  the  court  err  in  excluding  the  evidence 
offered  by  defendant  in  support  of  the  allega- 
tions of  its  answer?  (2)  Did  it  err  as  to 
the  amount  petitioners  arc  entitled  to  re- 
cover? 

1.  As  to  the  ruling  in  sustaining  objec- 
tions to  questions  and  offers  relating  to  the 
conduct  of  petitioners  in  general,  and  in 
other  cases,  it  is  clear  that  these  matters 
were  wholly  irrelevant  to  the  issue, — peti- 
tioners' right  to  a  lien  in  this  particular 
case. 

The  facts  offered  to  be  proved  that  re- 
lated to  petitioners'  conduct  in  the  John- 
ston case  were  substantially  these:  (1) 
That  they  solicited  Johnston's  case;  (2) 
that  they  paid  money  to  Johnston  for  his 
support  during  th.e  pendency  of  the  liti- 
gation; (3)  that  they  advised  him  not  to 
settle  the  case. 

Is  conduct  of  this  kind  so  against  pub- 
lic policy  that  the  courts  will  deny  to  at- 
torneys  guilty   of   it   their   statutory   lien  * 
L.R.A.1917B. 


on  the  client's  cause  of  action?  We  free- 
ly  concede  that  champerty  or  maintenance 
in  a  case  may  be  ground  for  refusing  the 
aid  of  the  court  in  compelling  compensation 
to  the  guilty  attorneys.  But  is  it  champerty 
or  maintenance  or  against  public  policy  for 
an  attorney  to  solicit  business,  to  pay 
money  to  a  poor  client  for  his  living  ex- 
penses during  the  litigation,  or  to  advise 
him  against  a  settlement  of  his  case?  We 
may  have  our  individual  opinions  on  these 
propositions  as  questi(ms  of  good  taste  or 
legal  ethics.  But  in  the  absence  of  some 
statute,  we  are  unable  to  hold  that  it  is 
illegal  or  against  public  policy  for  an  at- 
torney  to  solicit  a  case.  See  concurring 
opinion  of  Justice  Canty  in  Gammons  v. 
Johnson,  76  Minn.  76,  78  N.  W.  1035.  The 
practice  of  advancing  money  to  the  in- 
jured client  with  which  to  pay  living  ex- 
penses or  hospital  bills  during  the  pend- 
ency of  the  case  and  while  he  is  unable  to 
earn  anything  may,  in  a  sense,  tend  to  fo- 
ment litigation  by  preventing  a  settlement 
from  necessity;  but  we  are  aware  of  no 
authority  holding  that  it  is  against  pub- 
lic policy,  or  of  any  sound  reason  why  it 
should  be*  so  considered. 

It  is  generally  held  that  a  person, 
whether  an  attorney  or  a  layman,  who  fur- 
nishes assistance,  by  money  or  otherwise, 
to  a  poor  man  to  enable  him  to  carry  on  an 
action,  is  not  guilty  of  maintenance.  6  Cyc. 
865,  and  eases  cited;  Northwestern  S.  S. 
Co.  V.  Cochran,  111  C.  C.  A.  626,  191  Fed. 
146.  It  is  not  against  public  policy  for  an 
attorney  to  loan  his  client  money  to  enable 
him  to  carry  on  the  suit.  This  is  the  utmost 
extent  to  which  the  offer  of  evidence  went, 
and  it  was  not  error  to  sustain  the  objec- 
tion. 

As  to  the  offer  to  prove  that  the  petition- 
ers advised  Johnston  against  settling  the 
case,  representing  that  he  was  entitled  to 
heavy  damages,  we  know  of  no  reason  why 
this  should  be  held  contrary  to  public  policy. 
Johnston  did  not  agree  not  to  make  a  settle- 
ment without  the  consent  of  his  attorneys; 
indeed,  the  contract  expressly  provides  that 
the  attorneys  shall  not  settle  'without  his 
consent.  The  law  favors  the  amicable  set- 
tlement of  controversies,  and  it  is  wrong 
for  a  lawyer  to  discourage  settlements  out 
of  personal  motives.  But  there  was  no  offer 
to  prove  any  such  conduct  in  this  case; 
indeed,  the  evidence  shows  pretty  clearly 
that  the  petitioners  advised  and  attempted 
to  procure  settlement. 

2.  Defendants  argue  that  an  agreement 
by  an  attorney  to  pay  the  expenses  of  litiga- 
tion and  reimburse  liiraself  from  the  pro- 
ceeds of  the  action  is  void.  But  the  con- 
tract in  this  case  only  provided  that  the 
attorneys  might  retain  out  of  the  amount 
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recovered  any  moneys  advanced  for  expenses. 
There  was  no  offer  to  show  an  oral  agree- 
ment that  the  attorneys  were  to  support  the 
litigation  at  their  own  expense  or  to  in- 
demnify the  client  against  costs.  The  argu- 
ment therefore  fails,  and  the  cases  cited 
have  no  application.  As  before  stated,  an 
agreement  to  loan  the  client  funds  with 
which  to  carry  on  the  suit  or  to  maintain 
himself  during  its  pendency  is  not  regarded 
as  per  se  opposed  to  public  policy.  It  is 
only  when  the  attorneys  are  to  ultimate- 
ly stand  the  costs,  or  when  the  client  is 
indemnified  from  liability  for  them  in  case 
of  no  recovery,  that  the  law  declares  the 
arrangement  void.  Huber  v.  Johnson,  68 
Minn.  74,  64  Am.  St.  Rep.  456,  70  N.  W. 
806;  6  Cyc.  858,  865,  and  cases  cited. 

After  a  careful  reading  of  the  record,  we 
find  nothing  in  the  evidence  excluded  that 
was  material, — ^nothing  that  would  have 
justified  the  trial  court  in  refusing  relief  to 
petitioners.  Nothing  can  be  added  to  what 
has  been  said  in  prior  decisions  of  this 
court  on  the  subject  of  champerty  and 
maintenance.  Huber  t.  Johnson,  supra; 
Gammons  v.  Johnson,  69  Minn.  488,  72  N. 
W.  563;  id.,  76  Minn.  76,  78  N.  W.  1035; 
Gammons  v.  Gulbranson,  78  Minn.  21,  80 
N.  W.  779;  Holland  v.  Sheehan,  108  Minn. 
362,  23  L.R.A.(N.S.)  610.  322  N.  W.  1, 
17  Ann.  Gas.  687.  These  cases  in  no  way 
touch  the  case  at  bar.  There  was  no  ille- 
gality in  the  written  contract  between  John- 
fiton  and  the  petitioners,  and  no  offer  to 


prove  any  facts  that  would  have  made  the 
contract    illegal   as   against   public   policy. 

3.  Defendant  insists  that  amount  of  the 
recovery  if  petitioners  were  entitled  to 
anything,  should  have  been  $1,500  instead  of 
$2,000.  This  is  on  the  theory  that  the  re- 
covery by  Johnson  was  $4,500,  and  that 
under  the  contract  he  would  have  been  liable 
to  his  attorneys  for  but  one  third  of  this 
sum.  But  the  contract  of  settlement  was 
that  defendant  was  to  pay  Johnston  $4,500^ 
and  in  addition  to  reimburse  him  for  any 
sum  he  should  be  compelled  to  pay  hi& 
attorneys.  We  do  not  add  the  hoapital  billB 
or  the  wooden  leg.  Under  the  contract 
between  the  attorneys  and  their  client,  he 
was  to  receive  two  thirds  and  they  one 
third  of  the  amount  received  or  recovered 
of  defendant.  The  $4,500  paid  to  Johnston 
was  his  two  thirds  of  the  total  settlement. 
The  one  third  of  the  attorneys  would  be 
$2,250.  The  court  allowed  $2,000,  which 
was  the  sum  demanded,  and  we  think  that 
defendant  has  no  ground  for  ocnnplaint. 
The  case  of  Schmitz  v.  South  Govington 
&  C.  Street  R.  Co.  131  Ky.  207,  22  L.R.A. 
(N.S.)  777,  114  S.  W.  1197,  18  Ann.  Gas. 
1114,  does  not  seem  logically  sound  and  is 
criticized  in  the  note  thereto  in  22  L.R.A. 
(N.S.)  777.  The  question  is  somewhat  per- 
plexing, but  we  think  it  is  fairly  clear 
that  the  total  amount  of  the  settlement  waa 
not  alone  the  $4,500  paid  to  Johnston,  but 
that  sum  plufi  the  amount  he  had  agreed  to 
pay  his  attorneys. 

Ord^r  affirmed* 


FLORIDA  SUPREME  COURT. 

ARMANDO  FLORES,  Plff.  in  Err., 

v. 

STATE  OF  FLORIDA. 
(—  Fla.  — ,  73  So.   234.) 

Appeal  —  evideBoe  «-  objection. 

1.  General    objeetiona    to    evidence    are 
without  weight  in  an  appellate  court,  if  the 
evidence  is  admissible  for  any  purpose. 
For  other  cases,  see  Appeal  and  Error,  V,  a, 

g,  a,  in  Dig.  1-52  N.  8, 

Evidence  ^  bastajrdy  ^  child. 

2.  In  a  bastardy  proceeding,  the  exhibi- 

Headnotes  by  Eijjs,  J. 


Xote.  —  As  to  exhibition  of  child  for  pur- 
poses of  determining  paternity  in  bastardy 
proceedings,  see  annotation  followihg  this 
case,  post,  1147. 
Tv.R.A.1917B. 


tion  of  an  infant  three  months  old  to  the 
jury  for  the  purpose  of  having  the  jury  com- 
pare it  with  the  defendant  to  detect  resem- 
blances between  the  infant  and  reputed 
father  is  error. 

For  other  eases,  see  Evidence,  F.  in  Di^, 
1''52  N.  8. 

Trial  -—  bastardy  ^  damages. 

3.  In  a  bastardy  proceeding,  the  amount 
which  the  statute  requires  the  defendant 
to  pay  when  the  issue  is  found  against  him,, 
for  the  necessary  incidental  expenses  at- 
tending the  birth,  may  be  ascertained  by  the 
court  without  the  intervention  of  the  jury. 
For  other  cases,  see  Jury,  L  6,  1,  a,  in  Dig, 

1-52  iV.  8. 


(November   21,   1916.) 

I?RROR  to  the  Circuit  Court  for  Hille- 
li  borough  County  to  review  a  judgment 
in  favor  of  the  state,  in  a  bastardy  pro- 
ceeding.   Reversed. 

The  facts  are  stated  in  the  opinion. 


1144 


FLORIDA  SUPREME  COURT. 


Messrs.    Macfarlnne    A    Chancey,    for 

plaintiff  in  error: 

In  bastardy  proceedings  it  is  error  to  al< 
low  the  infant  to  be  introduced  in  the  evi- 
dence and  be  viewed  by  the  jury  so  as  to 
enable  them  to  judge,  from  the  comparison 
of  its  appearance  whith  that  of  the  putative 
father,  as  to  its  paternity. 

Clark  V.  Bradstreet,  80  Me.  454,  6  Am. 
St.  Rep.  221,  15  Atl.  56;  Copeland  v.  State, 
—  Tex.  Crim.  Rep.  — ,  40  S.  W.  589 ;  State 
V.  Danforth,  48  Iowa,  43,  30  Am.  Rep. 
387;  State  v.  Brathovde,  81  Minn.  501,  84 
N.  W.  340;  Reitz  v.  State,  33  Ind.  187; 
Risk  V.  State,  10  Ind.  152;  Robnett  v.  Peo- 
ple, 16  111.  App.  299;  Hanawalt  v.  State, 
64  Wis.  84,  54  Am.  Rep.  588,  24  K.  W. 
489,  6  Am.  Crim.  Rep.  65;  Overlock  v. 
Hall,  81  Me.  348,  17  AU.  169;  Hilton  v. 
State,  41  Tex.  Crim.  Rep.  190,  63  S.  W. 
113;  State  v.  Harvey,  112  Iowa,  416,  52 
Ir.R.A.  500,  84  Am.  St.  Rep.  350,  84  N.  W. 
£35;  State  v.  Smith,  54  Iowa,  104,  37  Am. 
Rep.  192,  6  N.  W.  153;  Kenniston  v.  Rowe, 
16  Me.  38;  Shorten  v.  Judd,  56  Kan.  43,  54 
Am.  St.  Rep.  587,  42  Pac.  337;  People  ex 
rel.  Fuller  v.  Carney,  29  Hun,  47;  State 
V.  Neel,  23  Utah,  541,  65  Pac.  494;  United 
States  v.  Collins,  1  Cranch,  C.  C.  592,  Fed. 
Oas.  No.  14,835. 

Where  damages  are  indeterminate,  the 
amount  of  such  damages  suffered  by  the 
plaintiff  as  expenses  incidental  to  the  birth 
of  her  bastard  child  is  a  question  of  fact, 
and  a  fact  about  which  there  is  likely  to 
be  decided  dispute,  hence  a  fact  for  tlie  jury. 

Davis  V.  Pitman,  Hempst.  44,  Fed.  Cas. 
No.  3,647a;  Bayly  v.  London  &,  L.  Ins.  Co. 
Fed.  Cas.  No.  1,145;  Louisville  &  N.  R.  Co. 
Y.  Davis,  99  Ala.  593,  12  So.  786;  Mam- 
moth Springs  Roller-Mill  Co.  v.  EUston,  — 
Ark.  — ,  22  S.  W.  344;  King  v.  Southern 
P.  Co.  109  Cal.  96,  29  L.R.A.  755,  41  Pac. 
786;  Wall  v.  Livesay,  6  Colo.  465;  Culver 
V.  Webb,  12  Conn.  441 ;  District  of  Columbia 
V.  Johnson,  1  Mackey,  51;  Parkhurst  v. 
Stone,  36  Fla.  463,  18  So.  596;  Sunman  v. 
Clerk,  120  Ind.  142,  22  N.  E.  113;  Wiley  v. 
Arnold,  1  G.  Greene  (Iowa)  365;  D.  M. 
Osborne  &  Co.  v.  Stassen,  25  Kan.  736; 
W^ichita  &  W.  R.  Co.  v.  Fechheimer,  36  Kan. 
42,  12  Pac.  362;  Louisville  &  N.  R.  Co.  v. 
Bates,  8  Ky.  L.  Rep.  617 ;  Shumway  v.  Wal- 
worth &  N.  Mfg.  Co.  98  Mich.  411,  57  N. 
W.  251,  15  Am.  Neg.  Cas.  10;  Hitchcock  v. 
Supreme  Tent,  K.  M.  100  Mich.  40,  43  Am. 
St.  Rep.  423,  58  N.  W.  640;  Fell  v.  New- 
berry, 106  Mich.  542,  64  N.  W.  474;  Bar- 
rett  V.  Grand  Rapids  Veneer  Works,  110 
Mich.  6,  67  N.  W.  976;  Steinberg  v.  Geb- 
hardt,  41  Mo.  519;  Mooney  v.  Third  Ave. 
R.  Co.  2  N.  y.  City  Ct.  Rep.  366;  Reading 
City  Pass  R.  Co.  v.  Eckert,  2  Sadler  (Pa.) 
L.R.A.1917B. 


431,  4  Atl.  530;  Hart  v.  Charlotte,  C.  &  A. 
R.  Co.  33  S.  C.  427,  10  L.RA.  794,  12  S.  £. 
9;  Galveston  Wharf  Co.  v.  McYouag,  2  Tex. 
App.  Civ.  Cas.  (Willson)  560,  643;  Norman 
y.  Heist,  5  Watts  &  S.  171,  40  Am.  Dec. 
493;  Taylor  v.  Porter,  4  Hill,  145,  40  Am. 
Dec.  274;  Hoke  v.  Henderson,  15  N.  C.  (4 
Dev.  L.)  15,  25  Am.  Dec.  677;  Story,  Const 
661;  Jones  v.  Perry,  10  Yerg.  69,  30  Am. 
Dec.  430;  2  Co.  Inst.  45-^50;  Wilkinson  v. 
Leland,  2  Pet.  657,  7  L.  ed.  553. 

The  amount  of  damages,  not  being  capable 
of  measurement  by  any  precise  rule,  is  left 
to  the  discretion  of  the  jury  on  the  circum- 
stances of  each  particular  case,  subject  to 
the  power  of  the  court  to  set  aside  th.e  ver- 
dict when  it  appears  that  the  jury  has  been 
misled  or  influenced  by  passion  or  prejudice. 

Southard  v.  Rexford,  6  Cow.  254;  Wilbur 
V.  Johnson,  58  Mo.  600 ;  Holloway  v.  Griffith, 
32  Iowa,  409,  7  Am.  Rep.  208;  Lawrence  v. 
Cooke,  56  Me.  187,  96  Am.  Dec.  443;  Goodall 
V.  Thurman,  1  Head,  209;  Denslow  v.  Van 
Horn,  16  Iowa,  476;  Richmond  ▼.  Roberta, 
98  111.  472;  Schreckengast  v.  Ealy,  16  Neb. 
510,  20  N.  W.  853;  Musselman  v.  Barker, 
26  Neb.  737,  42  N.  W.  759;  Kelley  v.  High- 
field,  15  Or.  277,  14  Pac.  744;  Daggett  v. 
Wallace,  75  Tex.  352,  16  Am.  St.  Rep.  908, 
13  S.  W.  49 ;  Giese  v.  Schultz,  69  Wis.  521, 
34  N.  W.  913;  Olson  v.  Solverson,  71  Wis. 
663,  38  N.  W.  329;  Mahiat  v.  Codde,  106 
Mich.  387,  64  N.  W.  194;  Liese  v.  Meyer, 
143  Mo.  547,  45  S.  W.  282;  Brown  v.  Odill, 
104  Tenn.  250,  52  L.R.A.  660,  78  Am.  St. 
Rep.  914,  56  S.  W.  840;  Hooker  v.  Phillippe, 
26  Ind.  App.  501,  60  N.  E.  167;  Lohner  v. 
Coldwell,  15  Tex.  Civ.  App.  444,  39  S.  W. 
591;  Wilbur  v.  Johnson,  58  Mo.  600;  Col- 
lins V.  Mack,  31  Ark.  684;  Douglas  v.  Gaus- 
man,  68  111.  170;  Wolters  v.  Schultz,  lilisc. 
196,  21  K.  Y.  Supp.  768. 

Messrs.  T.  F.  West,  Attorney  General, 
and  C.  O.  Andrews,  Assistant  Attorney 
General,   for  the   State: 

A  child  may  be  exhibited  to  the  jury  as 
evidence  of  alleged  paternity. 

3  R.  C.  L.  p.  764;  Kelly  v.  State,  133 
Ala.  195,  91  Am.  St.  Rep.  25,  32  So.  56: 
Land  v.  State,  84  Ark.  199,  120  Am.  St. 
Rep.  25,  105  S.  W.  «0;  Shailer  v.  BhUocIc, 
78  Conn.  65,  112  Am.  St.  Rep.  87,  61  Atl. 
66;  State  v.  Saidell,  70  N.  H.  174,  85 
Am.  St.  Rep.  627,  46  Atl.  1083;  State  ex 
rel.  Stubblefield  v.  Woodruff,  67  N.  C.  89; 
Scott  V.  Donovan,  153  Mass.  378,  26  N.  £. 
871;  Gaunt  v.  SUte,  50  N.  J.  L.  490,  14 
Atl.  600,  8  Am.  Crim.  Rep.  297:  Anderson 
V.  Aupperle,  51  Or.  556,  95  Pac.  330 ;  Adams 
V.  State,  93  Ark.  260,  137  Am.  St.  Rep.  87, 
124  S.  W.  766 ;  Gilmanton  v.  Ham,  88  N.  H. 
108;  Crow  v.  Jordan,  49  Ohio  St.  655, 
32  N.  E.  750. 
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The  trial  court  had  authority  to  fix  the 
amount  of  the  incidental  expenses  attend- 
ing the  birth  of  the  child. 

Andrew  G.  v.  Catherine  A.  16  Fla.  830; 
John  D.  C.  v:  State,  16  Fla.  554;  C.  T.  v. 
State,  21  Fla.  171. 

BUiB,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bastardy  proceeding  in  which 
the  plaintiff  in  error,  who  was  the  defend- 
ant below,  was  adjudged  to  pay  to  J.  G., 
the  mother  of  the  bastard  child,  the  sum 
of  $50  yearly  for  a  period  of  ten  years  for 
the  support,  maintenance,  and  education 
of  the  child,  and  the  incidental  expenses 
attending  the  birth  of  the  child,  which 
amounted  to  $57.  Tliere  was  evidence  to 
show  that  the  expenses  attending  the  birth 
of  the  child  amounted  to  that  sum.  The 
jury,  however,  did  not  assess  any  damages. 
The  verdict  simply  found  the  defendant 
below,  Armando  Flores,  to  be  the  father 
of  the  bastard  child  of  J.  G. 

To  that  judgment  a  writ  of  error  was 
taken  and  four  errors  assigned.  Two  points 
of  law  are  presented  by  the  record  and 
argued  by  counsel. 

At  the  trial  the  mother  of  the  child,  over 
the  defendant's  objection,  was  permitted  to 
exhibit  the  infant  to  the  jury  for  the  pur- 
pose of  having  the  jury  compare  it  with 
the  defendant  and  consider  its  resemblance 
to  the  alleged  father,  if  any,  in  determine 
ing  its  paternity. 

At  the  time  of  the  trial  the  child  was 
within  a  few  days  of  being  three  months 
old.  It  was  insisted  by  the  defendant's 
counsel  that  the  exhibition  of  the  child  to 
the  jury  for  the  purpose  above  stated  was 
"illegal  and  contrary  to  law;"  that  the  evi- 
dence was  'Immaterial  and  irrelevant,"  and 
would  tend  to  prejudice  the  jury  against 
the  defendant.  These  objections  were  most 
general  in  character,  and,  according  to  the 
rule  frequently  announced  by  the  court,  are 
entitled  to  little  consideration,  if  the  evi- 
dence was  admissible  for  any  purpose 
whatsoever.  Lewis  v.  State,  55  Fla.  54,  46 
So.  99»;  Putnal  v.  State,  56  Fla.  86,  47  So. 
864;  Danson  v.  State,  62  Fla.  29,  56  So. 
677. 

The  evidence,  as  shown  by  the  bill  of  ex- 
ceptions, consisted  of  the  testimony  of  the 
mother  of  the  child,  who  said  that  she  was 
twenty-eight  years  of  age,  was  bom  in 
Spain,  and  that  the  defendant  was  the 
father  of  her  child;  that  the  child  was 
bom  in  February,  1916,  and  that  the  illicit 
intercourse  between  the  mother  and  the  de- 
fendant began  in  May,  1915,  while  the 
mother  was  employed  as  a  maid  in  a  lodg- 
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ing  house  where  the  defendant  and  ten  or 
twelve  other  men  had  rooms;  the  testimony 
of  a  witness  by  the  name  of  Babna  Ceida^ 
who  said  that  the  expenses  attending  the 
birth  of  the  child  amounted  to  $57;  the 
testimony  of  the  defendant,  who  denied  that 
he  ever  had  sexual  intercourse  with  the 
child's  mother,  and  the  exhibition  of  the 
child  before  the  jury.  The  introduction 
of  the  infant  in  evidence  that  the  jury 
might  compare  it  with  the  defendant  and 
consider  its  resemblance  to  the  putative 
father,  if  there  was  any  resemblance,  in 
determining  the  paternity  of  the  child^ 
might  have  had  a  strong  influence  upon 
the  minds  of  the  jury  in  arriving  at  the 
verdict  which  they  rendered. 

What  comparisons  were  made  by  the  jury 
between  the  child  and  the  putative  father 
we  have  no  means  of  knowing;  the  record 
does  not  disclose,  nor  indeed  could  it  dis- 
close, what  resemblances,  actual  or  fancied,, 
the  jury  perceived  between  the  child  and 
the  defendant.  There  may  have  been  re- 
semblances  between  the  defendant  and  the 
child  in  the  color  of  the  eyes  and  hair,  the 
shape  of  the  ears,  nose,  mouth,  and  hands^ 
and  other  features;  on  the  other  hand  such 
resemblances  may  have  been  imaginary, 
purely  notional,  and,  if  opportunity  for  so 
doing  had  been  given  the  defendant,  any 
fancied  or  imaginary  resemblance  might 
have  been  easily  dispelled  by  close  and  care- 
ful comparison.  The  defendant,  however, 
could  not  know  what  comparison  each  juror 
made  when  the  child  was  exhibited.  What 
to  the  defendant  might  have  appeared  as  a 
dissimilarity  to  one  or  more  jurors  might 
have  appeared  as  a  striking  resemblance* 
while  other  jurors,  ignoring  this  one  pohnt 
of  resemblance,  might  have  discovered  oth- 
ers which  they  fancied  existed,  and  so  the 
verdict  may  have  rested,  in  a  large  measure, 
upon  the  variant  opinions  of  the  jurors 
based  on  facts  not  established  by  evidence, 
but  which  existed  in  the  minds  of  the  jurors 
as  they  severally  fancied  this  or  that  resem- 
blance between  the  child  and  the  putative 
father  to  appear.  As  Mr.  Justice  Ladd,  of 
the  supreme  court  of  Iowa,  in  State  v. 
Harvey,  112  Iowa,  416,  52  li.KA.  500,  84 
Am.  St.  Rep.  350,  84  N.  W.  536,  said:  "How 
could  a  new  trial  be  ordered  because  of  the 
insnfiiciencv  of  evidence  in  such  a  case?" 

In  the  case  at  bar  the  child  was  exhibited 
to  the  jury,  not  for  the  purpose  of  show- 
ing any  peculiarity  of  color  or  features, 
but  merely  to  show  a  resemblance  between 
it  and  its  putaitive  father,  Which  was  a 
matter  of  opinion,  and  that  resting  not 
upon  any  specific  fact,  but  a  vague,  uncer- 
tain,  and   perhaps  fancied  resemblance  of 
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the  immature  features  of  the  child  to  those 
of  the  defendant. 

An  examination  of  the  decisions  of  the 
courts  of  last  resort  in  other  jurisdictions 
reveals  nothing  more  than  that  the  courts 
are  in  irreconcilable  conflict  upon  the  ques- 
tion of  the  admissibility  of  such  evidence. 
On  the  one  hand,  it  is  maintained  that 
while  it  may  be  a  well-known  physiological 
fact  that  peculiarities  of  form,  feature,  and 
personal  traits  are  oftentimes  transmitted 
from  parent  to  child,  it  is  equally  true  as 
a  matter  of  common  knowledge  that  during 
the  first  few  months  of  a  child's  existence 
it  has  that  peculiar  immaturity  of  feature 
which  characterizes  it  as  an  infant,  and 
that  it  changes  often  and  very  much  in 
looks  and  appearance  during  that  period. 
On  the  other  hand,  it  is  maintained  that 
the  weight  to  be  given  to  such  evidence  is 
for  the  jury,  and  its  weakness  or  uncer- 
tainty affords  no  reason  for  excluding  it. 
This  summing  up  of  the  decisions  in  this 
country  upon  the  question  is  contained  in 
3  R.  C.  L.  p.  764,  from  the  text  of  which 
the  above  language  is  taken.  Our  examina- 
tion of  the  authorities  referred  to  in  the 
footnotes  to  the  above  citation,  and  those 
referred  to  in  the  briefs  of  counsel  and 
found  by  our  research,  convince  us  of  the 
conflict  of  opinion  on  the  question  of  the 
admissibility  of  such  evidence  where  the 
child  exhibited  is  only  three  months  old 
when  no  question  of  the  race  or  color  of 
the  bastard  child's  father  is  involved,  but 
even  in  such  case  the  child  is  exhibited  to 
the  jury  to  show  some  peculiarity  of  fea- 
tures or  color,  and  not  for  the  purpose  of 
general  comparison  to  discover  resemblance 
between  it  and  the  defendant. 

Mr.  Wigmore  in  his  work  on  evidence 
says  that  the  sound  rule  is  to  admit  the 
fact  of  similarity  of  specific  traits,  however 
presented,  provided  the  child  is,  in  the  opin- 
ion of  the  trial  court,  old  enough  to  possess 
settled  features  or  other  corporal  indica- 
tions. 1  Wigmore,  Ev.  p.  222.  We  think 
that  this  rule  is  supported  by  the  better 
reason,  and  is  the  one  that  should  be  fol' 
lowed  in  tlie  absence  of  any  statute  per- 
mitting the  exhibition  to  the  jury  of  a  child 
of  whatever  age  in  bastardy  or  other  pro- 
ceedings involving  the  paternity  of  the 
child,  to  the  end  that  the  jury  may  make 
its  own  comparisons  and  form  its  own  con- 
clusions as  to  particular  or  general  resem- 
blances. 

If  the  rule  as  suggested  by  Mr.  Wigmore 
is  followed,  the  objection  to  the  evidence  on 
account  of  its  inherent  weakness  and  unre- 
liability would  be  largely,  if  not  entirely, 
removed.  In  the  first  place  the  trial  court 
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would  have  passed  upon  the  question  as  to 
whether  the  child  possessed  features  or 
other  corporal  indications  of  sufficient  de- 
velopment to  permit  a  comparison  between 
them  and  those  of  the  defendant;  in  the 
second  place,  the  particular  features  or 
other  corporal  traits  claimed  to  be  pos- 
sessed by  the  child  would  be  by  the  adoption 
of  the  rule  brought  specifically  to  the  jur- 
ors' attention,  and  the  comparison  made 
with  reference  only  to  such  features  or 
corporal  traits.  It  seems  to  us  that  to 
permit  an  issue  of  such  grave  consequences 
to  be  determined  against  a  defendant  in  a 
bastardy  proceeding  upon  the  imaginary, 
fancied,  or  notional  general  resemblance  be- 
tween a  child  of  a  week  old,  or  even  a  few 
months  old,  and  the  defendant  in  such  pro- 
ceedings w^ould  be  to  place  the  defendant 
at  a  disadvantage  which  he  could  not  possi- 
bly overcome.  His  counsel  oould  only 
guess  at  the  point  of  similarity  which  the 
jury  might  perceive  and  on  which  it  might 
determine  the  issue,  and  he  would  be  de- 
prived utterly  of  the  right  to  a  review  of 
the  evidence  by  an  appellate  court. 

In  the  case  of  Adams  v.  State,  93  Ark. 
260,  137  Am.  St,  Rep.  87,  124  S.  W.  766, 
the  court  quotes  approvingly  the  rule  as 
laid  down  by  Wigmore  and  quoted  above, 
but  in  its  conclusion  departs  from  the  rule 
upon  the  authority  of  the  dictum  of  the 
supreme  court  of  Alabama  in  the  ctse  of 
Paulk  V.  State,  52  Ala.  427,  1  Am.  Crim. 
Rep.  67.  In.  the  case  of  Kelly  v.  State,  133 
Ala.  195,  91  Am.  St.  Rep.  25,  32  So.  56,  the 
court  expressly  announced  that  it  followed 
the  dicta  in  the  Paulk  Case  and  Linton  v. 
State,  88  Ala.  216,  7  So.  261,  but  in  tlie 
latter  case  the  question  was  one  of  race, 
and  not  of  resemblances.  The  case  of 
Wright  V.  Hicks,  15  Ga.  160,  60  Am.  Dec. 
687,  the  other  case  relied  upon  in  the  case 
of  Adams  v.  State,  supra,  docs  not  support 
the  rule  announced  in  the  latter  case.  In 
the  case  of  Rex  v.  Hughes,  22  Ont.  L.  Rep. 
344,  19  Ann.  Gas.  534,  the  court  said:  *lt 
has  long  been  the  practice  of  the  courts  of 
this  province  to  permit  the  production  of 
the  child  at  the  trial  and  the  pointing  out 
to  the  jury  of  the  likeness  of  the  child  to 
the  defendant,"  and  ''it  ought  to  be  within 
the  power  of  the  court  to  prevent  an  abuse 
of  the  practice,  though  I  think  it  would  be 
better  and  more  regular  if  the  likeness  were 
testified  to  by  some  witnesses  in  all  cases: 
otherwise  a  court  of  appeal  is  at  a  great 
disadvantage  if  called  upon  to  deal  in  any 
way  with  such  evidence,  as  well  as  for  other 
reasons." 

In  the  case  of  State  ex  rel.  Stubblefield  ▼. 
Woodruff,  67  N.  C.  89,  the  child  was  ex- 


FLORES  V.  STATE. 


1147 


hiblted  to  the  jury  -with  the  full  approba- 
tion of  the  deleadanti  and  in  the  caae  of 
State  T.  Britt,  78  N.  C.  439,  the  defendant 
offered  to  show  by  the  midwife  that  the 
child  bore  a  resemblance  to  a  man  other 
than  the  defendant.  This  was  held  admis- 
sible, the  coart  citing  the  case  of  State  v. 
Woodruff,  supra,  as  a  precedent  for  the  ad- 
missibility of  vjicb.  evidence.  In  the  case 
of  Anderson  v.  Aupperle,  51  Or.  556,  95 
Pac.  330,  the  case  was  an  action  for  seduc- 
tion. The  child,  being  a  little  under  three 
months  of  age,  was  offered  and  received  in 
evidence  for  the  inspection  of  the  jury  over 
the  defendant's  objection.  The  court  held 
the  evidence  admissible  upon  the  authority 
of  State  v.  Danforth,  73  N.  H.  215,  111 
Am.  St.  Rep.  600,  00  Atl.  839,  6  Ann.  Gas. 
657.  In  that  case  the  state  was  permitted 
to  exhibit  the  child  to  the  jury,  and  to 
argue  from  peculiarities  of  features  claimed 
to  be  common  to  the  child  and  the  defend- 
ant and  from  a  general  resemblance  between 
them.  After  verdict  the  defendant  moved 
to  set  the  same  aside  and  for  a  new  trial 
on  the  ground  of  alleged  misconduct  of  the 
state's  counsel.  The  court,  after  discussing 
the  practice  at  some  length,  quoted  approv- 
ingly the  rule  as  laid  down  by  Wigmore 
referred  to  above,  but  said:  "Whether  it 
should  be  here  followed  is  a  question  which 
the  present  case  does  not  raise  for  deci- 
sion." 

In  the  ease  at  bar,  however,  the  question 
is  presented,  and  we  think  the  rule  should 
have  been  followed.  1  Wigmore,  Ev.  supra; 
State  V.  Smith,  54  Iowa,  104,  37  Am.  Rep. 
192,  «  N.  W.  163;  State  v.  Danforth,  48 
Iowa,  43,  30  Am.  Rep.  387 ;  State  v.  Harvey, 
112  Iowa,  416,  52  L.R.A.  500,  84  Am.  St. 
Rep.  360,  84  N.  W.  536;  Robnett  v.  People, 
16  111.  App.  299;  Hanawalt  v.  State, 
64  Wis.  84,  54  Am.  Rep.  588,  24  N.  W. 
460,  6  Am.  Grim.  Rep.  65;  State  v.  Neel, 
23  Utah,  541,  65  Pac.  494;  Clark  v. 
Bradstreet,  80  Me.  454,  6  Am.  St.  Rep.  221, 
15  Atl.  56;  Reitz  v.  State,  33  Ind.  187; 
Overlock  v.  Hall,  81  Me.  348,  17  Atl.  169. 
The  exhibition  of  the  child  to  the  jury  for 
the  purpose  of  having  the  jury  compare  it 
with  the  defendant  and  consider  its  resem- 
blance, if  any,  in  determining  its  pater- 
nity, was  prejudicial  error,  and  for  that 
reason  the  judgment  should  be  reversed. 

It  is  contended  by  plaintiff  in  error  that 
the  court  erred  in  entering  judgment 
against  the  defendant  below  in  the  sum  of 
$57  on  the  verdict  of  the  jury.  The  verdict 
of  the  jury  was  as  follows:  "We,  the  jury, 
find  the  defendant,  Armando  Flores,  is  the 
father  of  the  bastard  child  of  Juana  Gron- 
zaies,  so  say  we  •  all"— and  was  signed  by 
L.R.A.1917B. 


the  foreman.  The  jury  did  not  determine 
the  amount  of  the  necessary  incidental  ex- 
penses attending  the  birth  of  the  child, 
although  there  was  evidence  that  such  ex- 
pense amounted  to  $57. 

The  plaintiff  in  error  contends  that  the 
jury  should  have  assessed  the  amount  of 
the  damages,  and  that  if  the  statute  con- 
templates the  ascertainment  of  the  amount 
to  be  paid  by  the  defendant  on  account  of 
such  expense  and  the  inclusion  of  it  in  the 
judgment,  it  is  unconstitutional  because 
it  deprives  the  defendant  of  his  right  to  a 
trial  by  jury  as  to  the  amount  of  such  ex- 
penses. 

A  bastardy'  proceeding  is  a  civil  action 
in  the  circuit  court.  The  statute  was  not 
designed  to  punish  the  accused  for  crime, 
but  to  make  him  contribute  to  the  support 
of  the  child.  William  H.  T.  v.  Stote,  18 
Fla.  883;  Ex  parte  Hays,  25  Fla.  279,  6 
So.  64;  Bond  v.  State,  34  Fla.  45,  15  So. 
591.  But  it  is  a  civil  procedure  to  enforce 
a  police  regulation  designed  to  secure  im- 
munity of  the  public  from  the  child's  sup- 
port. See  State  v.  Wynne,  116  N.  C.  981, 
21  S.  £.  35;  Myers  v.  Baughman,  61  Neb. 
818,  86  N.  W.  507;  Davis  v.  Carpenter,  172 
Mass.  167,  51  N.  E.  530;  7  C.  J.  p.  967, 
and  authorities  cited. 

The  amount  ^hich  the  defendant  is  con- 
demned to  pay,  when  the  issue  is  found 
against  him,  towards  the  support,  mainte- 
nance, and  education  of  the  child,  is  limited 
by  the  statute  within  a  certain  maximum, 
and  is  in  the  nature  of  a  penalty,  and  is 
not  affected  by  the  actual  pecuniary  dam- 
age which  the  mother  of  the  child  may  suf- 
fer or  incur;  it  is  fixed  by  law  within  cer- 
tain limits;  but  the  necessary  incidental 
expenses  attending  the  birth  of  the  child  is 
a  question  of  fact  (Andrew  G.  v.  Catherine 
A.  16  Fla.  830),  which  the  eourt  may 
ascertain  after  the  verdict  against  the  de- 
fendant upon  the  issue  which  the  statute 
requires  to  be  submitted.  Hamilton  v. 
State,  117  Ind.  348,  20  N.  E.  252;  Scott 
V.  State,  102  Ind.  277,  1  N.  E.  691.  In 
the  last  case  cited  the  court  said  that  the 
trial  proper  ends  with  the  finding  that  the 
defendant  is  the  father  of  the  child,  and 
if  there  was  error  as  to  the  amount  of  the 
judgment,  it  would  not  result  in  a  reversal 
of  the  entire  judgment,  but  simply  in  a 
remanding  of  the  case,  with  instructions  to 
hear  the  evidence  and  render  the  proper 
judgment.  The  matter  of  ascertaining  the 
necessary  expenses  attending  the  birth  of 
the  child,  which  expense  the  statute  im- 
poses as  a  consequence  following  the  ver- 
dict against  the  defendant,  is  in  the  nature 
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of  ascertaining  the  costs  of  the  proceeding, 
which  the  court,  however,  should  not  arbi- 
trarily ^x,  but  should  ascertain  upon  evi- 
dence. There  was  evidence  taken  during  the 
trial  as  to  such  expenses,  and  we  can  see 
no  reason  why  the  court  should  not  have 
utilized   that  evidence   in   arriving   at  the 


amount  of  the  expense.    There  mm  no  error 
in  the  judgment  on  that  B^count. 

For  the  error  pointed  out,  the  judgment 
is  reversed. 

Taylor,  Ch.  J.,  and  Shackleford»  Cock* 
rell,  and  Whitfield,  JJ.,  eoaonr. 


Annotatioii — ^Ejchibitioii  of  chfld  for  purposes  of  determining  paternity  in 

bastardy  proceedings. 


Generally  as  to  resemblance  as  evi- 
dence of  relationship,  see  note  to  State 
ex  rel.  Scott  v.  Harvey,  52  L.R.A.  600, 
wherein  at  page  502  will  be  found  the 
earlier  cases  upon  the  present  question, 
the  following  annotation  including  only 
those  cases  decided  subsequent  to  the 
compilation  of  that  note. 

As  to  use  of  photographs  as  evidence, 
see  note  in  35  L.R.A.  805,  and  supple- 
mentary annotation  in  51  KR.A.(N.S.) 
850.  Cases  involving  the  admission  of 
such  evidence  to  show  likeness  of  par- 
ent and  child  will  be  found  at  page  806 
of  the  earlier  note. 

As  is  stated  in  the  earlier  note,  there 
is  a  decided  conflict  of  authority  upon 
the  question  of  the  propriety  of  allowing 
an  alleged  bastard  child  to  be  exhibited 
to  the  jury  for  the  purpose  of  determin- 
ing paternity,  with,  perhaps,  the  weight 
of  authority  in  favor  of  allowing  such 
exhibition.  Some  courts,  however,  have 
refused  to  permit  profert  where  the 
child  is  too  young  to  possess  settled 
features  or  other  corporal  indications 
which  afford  a  reasonable  basis  for  com- 
parison with  the  alleged  father,  the  con- 
clusions in  such  cases  being  based  upon 
the  inherent  weakness  of  such  evidence. 

Thus  it  has  been  held  in  a  number  of 
recent  eases  that  in  bastardy  proceedings 
profert  may  be  made  of  the  child  for 
the  purpose  of  showing  a  resemblance 
of  features  between  it  and  the  alleged 
father.  Kelly  v.  State  (1901)  133  Ala. 
195,  91  Am.  St.  Rep.  25,  32  So.  56  (child 
less  than  one  year  old) ;  Brantley  v. 
State  (1914)  11  Ala.  App.  144,  65  So. 
678  (child  born  after  prosecution  was 
commenced,  but  before  trial) ;  Land  v. 
State  (1907)  84  Ark.  199,  120  Am.  St. 
Rep.  25,  105  S.  W.  90;  Shailer  v.  Bul- 
lock (1905)  78  Oonn.  65,  112  Am.  St. 
Rep.  87,  61  Atl.  65  (child  ten  months 
old) ;  Higley  v.  Bostick  (1906)  79  Conn. 
97,  63  Atl.  786  (child  nearly  one  year 
old) ;  Sims  v.  State  (1915)  16  Oa.  App. 
211,  84  S.  E.  976,  holding  that  the  weight 
of  authority  is  in  favor  of  the  rule  al- 
lowing exhibition  of  the  child  and  that 
I>.R.A.1917B. 


no  ground  for  deelaring  a  mistrial  was 
established  by  the  fact  that  ^Hhe  babies'' 
were  shown  to  the  jury  at  the  request 
of  one  of  the  jurors  after  the  ease  had 
been  given  to  the  jury,  and  no  objection 
was  made  to  such  proceeding  until  aft- 
er the  jury  had  retired  to  make  up  its 
verdict;    Smith  v.   Hawkins    (1908)    93 
BCiflB.  588,  47  So.  429  (age  of  child  not 
shown).    And  see  Com.  v.  Pearl  (1907) 
33  Pa.  Super.  Ct.  97^  wherein  it  was  held 
that  prejudicial  error  was  not  committed 
either  by  the  district  attorney  in  taking 
the  child,  then  sixteen  months  old,  in 
his  arms  and  commenting  iqMn  its  re- 
semblance to  the  defendant,  or  by  the 
court  in  directing  the  jury  that,  while 
the  child  was  not  offered  as  an  exhibit^ 
it  was  in  the  case,  and  that  if  there  was 
any  resemblance  between  the  child  and 
the   defendant   which  was  apparent  to 
the  jury  it  was  at  liberty  to  take  it  into 
consideration;  and  State  ex  rel.  Berg  v. 
Patterson  (1904)  18  8.  D.  261, 100  N.  W. 
162,  wherein  it  was  held  that  it  was  not 
error  ,  for  the  prosecutrix'  attorney  to 
call  the  attention  of  the  jury  to  the  al- 
leged bastard,  which  was  in  court  with> 
out  objection,  where  the  defendant's  at- 
torney had  introduced  a  photograph  of 
it  and  discussed  it  to  the  jury.     How- 
ever, the  courts  which  adhere  to  this  rule 
admit  that  much  may  be  said  of  the  un- 
certainty of  such  evidence,  but  maintain 
that  it  should  not  be  rejected  merely  on 
the  ground  that  its  bearing  is  not  of  a 
given    degree   of   certainty,   but   rather 
that,   even   though  it  may  in  point  of 
fact  often  throw  little  or  no  light  upon 
the  point  in  issue,  it  should  be  submitted 
for  the  jury's  consideration  as  affording 
in  most  cases  the  basis  for  reasonable  de- 
ductions  on  their  part.     See  Kelly  v. 
State  (1901)   133  Ala.  195,  91  Am.  St. 
Rep.  25,  32  So.  56,  and  Shailer  v.  Bul- 
lock  (1905)   78  Ctenn.  66,  112  Am.  St. 
Rep.  87,  61  Atl.  65,  holding  that  upon 
"good  grounds"  such  evidence  is  of  pro- 
bative value. 

But,    as    above    stated,    some    courts 
maintain  that  the  true  rule  is  that  the 
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fiimilarity  of  specific  traits  or  peculiari- 
ties of  features  may  be  shown,  but  that 
the  child  should  not  be  exhibited  for 
purposes  of  general  comparison  where 
it  is  not  old  enough  to  possess  settled 
features  or  other  corporal  indications. 
It  was  expressly  so  held  in  Fi/)rbs  v. 
8tatB;^  ante,  1143,  where  the  exhibition 
of  an  infant  three  months  old  to  the  jury 
for  the  purpose  of  haying  the  jury  com- 
pare it  with  the  alleged  father  to  detect 
resemblances  was  declared  to  be  preju- 
dicial error.  And  in  State  ex  rel.  Rison 
T.  Browning  (1915)  96  Kan.  540,  152 
Pac.  672,  in  discussing  the  rule  that  a 
child  may  be  exhibited  where  it  has  some 
permanency  of  features,  but  otherwise 
where  the  exhibition  could  be  of  no 
value,  the  court  said  that  'Hhere  are  in- 
stances in  which  physical  characteristics 
of  a  father  are  stamped  upon  his  child 
so  definitely  that  they  distinctly  appear 
at  birth,  or  even  before  birth.  In  some 
instances  resemblances  may  not  appear 
until  late  in  the  course  of  the  child's  in- 
dependent development,  and  in  still 
other  instances  resemblances  may  never 
appear  with  reoognizable  certainty. 
Sometimes  a  child  may  strongly  resemble 
one  not  its  father^  and  not  related  to  it. 
The  result  is  that  the  evidence  of  pater- 
nity furnished  by  the  features  of  the 
ehild  may  be  strong  or  weak  or  incon- 
clusive or  worthless,'' — and  held  that 
where  the  trial  court  in  its  discretion 
liad  permitted  a  child  about  five  months 
old  to  be  exhibited  to  the  jui^^,  it  did 
not  feel  warranted  in  rev«rsii^  the  judg- 
ment, the  presumption  on  appeal  being 
that  the  jury  gave  it  no  more  weight  than 
it  was  entitled  to  receive.  So  in  State  v. 
Brathovde  (1900)  81  Minn.  501,  84  N. 
W.  340,  it  waa  held  improper  for  the 
prosecuting  attorney  to  call  the  atten- 
tion of  the  jury  to  any  supposed  resem- 
blances of  the  child,  which  was  only 
about  three  months  old,  to  the  defend- 
ant, but  that  a  new  trial  would  not  be 
ordered,  as  the  counsel  for  defendant 
had  immediately  objected  and  the  trial 
court  had  directed  the  jury  to  wholly 
disregard  such  improper  remarks.  The 
court  said  that,  to  say  the  least,  such 
conduct  was  inexcusable,  and  that  the 
legal  representatives  should  depend 
upon  substantial  credible  evidence,  and 
not  seek  to  influence  the  jury  by  calling 
attention  to  *  the  mobile  features  of  a 
babe  in  arms.  And  see  State  ex  rel. 
Mundt  V.  Meier  (1908)  140  Iowa,  540, 118 
N.  W.  792,  wherein  it  was  held  error 
which  could  not  be  cured  by  an  objec- 
tion, for  the  plaintiff's  coimsel  in  his 
L.R.A.1917B. 


argpiment  to  take  the  child,  then  about 
one  year  old,  in  his  arms  and  comment 
upon  the  resemblance  which  it  bore  to 
defendant.  This  decision  cited  with  ap- 
proval the  cases  of  State  ex  rel.  Scott 
V.  Harvey  (1900)  52  L.R.A.  500,  and 
State  V.  Danforth  (1878)  48  Iowa,  43,  30 
Am.  Rep.  387,  which  is  set  out  in  the 
note  appended  to  the  Harvey  Case,  in 
the  former  of  which  the  exhibition  of  a 
child  nine  months  old  for  the  purpose 
of  showing  its  resemblance  to  the  de- 
fendant was  held  error,  and  in  the  lat- 
ter of  which  it  was  held  that  the  resem- 
blance of  a  child  three  months  old  to  its 
father  was  too  indistinct  and  uncertain 
to  warrant  the  exhibition  thereof  in  an 
action  against  its  putative  father  for 
seduction.  It  is  also  of  interest  in  this 
connection  that  the  court  in  the  Harvey 
Case  refused  to  extend  to  that  case  the 
rule  of  State  v.  Smith  (1880)  54  Iowa» 
104,  37  Am.  Rep.  192,  6  N.  W.  153  (set 
out  in  note  in  52  L.R.A.  504),  to  the  ef- 
fect that  a  child  may  be  exhibited  to  the 
jury  in  a  bastardy  proceeding  as  evi- 
dence of  paternity  where  it  has  attained 
an  age  wh^  its  features  have  asaumed 
some  degree  of  B^turity  or  permanency, 
and  under  which  a  child  two  years  and 
one  month  old  was  allowed  to  be  ex- 
hibited to  the  jury. 

Where  the  rule  is  adopted  which  per- 
mits exhibition  of  the  child  where  there 
is  maturity  and  permanency  of  f  eatnares, 
but  not  where  the  features  are  very  im- 
mature and  unsettled,  it  has  been  said 
that  no  arbitrary  age  limit  for  the  exhi- 
bition of  a  child  can  be  fixed,  but  that  it 
is  the  province  of  the  trial  court  to  exer- 
cise its  discretion  in  the  matter,  and  that 
the  exhibition  should  be  allowed  if  same 
would  appreciably  tend  to  promote  the 
purpose  of  the  proceeding,  but  that  if 
the  court  should  be  satisfied  that  no  sub- 
stantial advancement  toward  the  truth 
would  result  from  the  exhibition,  it 
should  be  forbidden.  State  ex  rel.  Rison 
V.  Browning  (1915)  96  Kan.  540,  152 
Pac.  672.  And  see  Stahl  v.  State  (1903) 
67  Kan.  864,  74  Pac.  238,  wherein  it  was 
held  that  the  error,  if  any,  of  the  trial 
court  in  refusing  to  require  the  relatrix 
to  produce  the  child  in  court  was  cured 
where  subsequently  the  child  was  ex- 
hibited to  the  jury  and  their  attention 
called  to  it. 

Of  course  where  a  child  is  rightfully 
exhibited  to  the  jury  as  proof  of  pa- 
ternity, counsel  are  at  liberty  to  discuss 
the  subject  to  the  jury.     Ibid. 

Closely  allied  to  the  foregoing  cases 
are  those  which  have  involved  the  ques- 
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tion  of  the  right  of  the  prosecuting  wit- 
ness to  bring  the  alleged  bastard  into 
court,  and  to  take  it  on  the  stand  with 
her  while  testifying,  the  rule  being  that 
such  conduct  is  permissible.  Thus  even 
in  Iowa,  where  the  courts  refuse  to  allow 
a  child  so  immature  as  to  have  un- 
settled features  to  be  tendered  in  evi- 
dence or  exhibited  to  the  jury  in  argu- 
ment, it  has  been  broadly  maintained 
that  there  is  no  rule  which  requires  the 
separation  of  mother  and  child  while  in 
the  court  room  or  even  on  the  stand. 
See  State  v.  Stark  (1911)  149  Iowa,  749, 
129  N.  W.  331,  Ann.  Cas.  1912D,  362  (in 
this  case,  however,  the  child  was  nearly 
two  years  old,  no  objection  was  made  to 
its  presence,  and  the  jury  was  cautioned 
against  considering  or  discussing  any 
supposed  or  fancied  resemblance  or  non- 
resemblance  between  it  and  the  defend- 
ant). And  in  Rose  v.  People  (1899)  81 
DL  App.  128,  it  was  held  not  to  be  preju- 
dicial error  for  the  court  as  against  an 
objection  to  permit  the  child  to  remain 
in  the  court  room  in  the  presence  of  the 
jury;  it  not  appearing  that  it  was  either 
given  in  evidence  or  exhibited  to  the 
jury,  or  in  any  manner  referred  to  by 
the  prosecution  in  the  presence  of  the 
jury.  So,  in  Esch  v.  Graue  (1904)  72  Neb. 
719,  101  N.  W.  978,  it  was  held  that  the 
refusal  of  the  trial  eourt  to  order  that 
the  child,  which  was  less  than  five 
months  old,  be  removed  from  the  eourt 
room,  was  not  erroneous,  the  child 
neither  having  been  exhibited  to  the 
jury  nor  its  attention  called  to  it.  And 
in  People  use  of  Dunn  v.  Moore  (1914) 


188  HL  App.  418,  it  was  held  neither  im- 
proper to  have  the  child  present  in  the 
court  room  nor  prejudicial  in  that  prose- 
cutrix sat  near  the  jury  with  the  child, 
where  the  court,  on  objection  of  defend- 
ant's counsel,  required  her  to  remove 
with  the  child  to  another  part  of  the 
room,  and  it  appearing  that  there  was 
no  effort  made  to  exMbit  the  child  to 
the  jury  for  their  critical  examination. 
And  in  Johnson  v.  State  (1907)  133  Wi& 
453,  133  N.  W.  674,  it  was  held  that  the 
trial  court  did  not  err  in  merely  permit- 
ting the  complaining  witness  to  hold  the 
alleged  bastard  child  in  her  arms  on  ex- 
hibition before  the  jury  while  giving 
her  testimony,  where  there  was  no  at- 
tempt made  to  offer  the  baby  in  evi- 
dence or  exhibit  it  to  the  jury.  And  in 
Benes  v.  People  (1905)  121 IH.  App.  103, 
it  was  held  that  it  was  no  error  for  the 
court  to  permit  the  proaecutiix  to  bring 
the  alleged  bastard,  which  was  eight 
months  old,  into  the  court  room  and  take 
it  with  her  to  the  stand  while  testifying, 
it  being  too  young  to  be  left  alone,  and 
no  one  being  provided  to  take  care  of  it, 
although  the  defendant's  attorney  ob- 
jected to  its  presence.  And  see  Johnson 
V.  Walker  (1905)  86  Mus.  757,  1  L.R.A. 
(N.S.)  470,  109  Am.  St  Rep.  733,  39  So. 
49,  wherein  it  was  held  that  merdy 
bringing  the  child  into  the  court  room 
was  not  reversible  error  where  it  was 
immediately  removed  without  the  atten- 
tion of  the  jury  being  called  to  it,  or  any 
reference  being  made  to  it  in  the  pres«^ 
enoe  of  the  jury.  G.  J.  C. 
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CHARLOTTE  0.  McDOLE,  Appt., 

V. 

.   LUELLA  THURM  et  al. 
(  —  111.  — ,  114  N.  E.  642.) 

Will  —  devise  to  Illegal  wife. 

1.  A  devise  in  favor  of  the  woman  with 
'\i'hom  testator  was  living  as  his  wife  is  not 
void  because  the  marriage  between  them 
occurred  within  the  prohibited  time  after 
she  was  divorced  from  another. 
For  other  cases,  see  Wills,  L  a,  1,  in  Dig. 


Same  "—  mistake  In  relationship  "—  ef- 
fect. 

2.  Tliat  testator's  marriage  to  a  woman 
with  whom  he  lived  as  his  wife  was  in- 
valid, because  it  occurred  within  the  pro- 
hibited time  after  her  divorce  from  another, 
does  not  render  a  device  to  her  by  name  as 
his  wife  void  on  the  theory  that  he  acted 
under  an  erroneous  impression  as  to  her 
relationship  to  him. 
For  other  cases,  see  Wills,  III,  a,  in  Dig. 

(December  21,  1916.) 

APPEAL  by  complainant  from  a  decree 
of  the  Circuit  Court  for  Lee  County 


Note.  —  For  annotation  of  the  question 
w^hether  a  devise  or  bequest  to  one  described 
as  husband  or  wife  is  aflFected  by  the  ille- 
gality or  nonexistence  of  marriage,  see  an- 
notation following  this  case,  post,  1152. 

For  annotation  of  the  question  whether  , 
L.R.A.1917B. 


the  right  of  a  beneficiary  of  a  life  insur- 
ance policy,  described  as  the  husband  or 
wife  of  the  insured,  is  affected  by  the  il- 
legality or  nonexistence  of  their  marriage, 
see  note  in  47  L.RA.(N.S.)  189,  on  "In- 
surance on  life  in  favor  of  paramour.'' 
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sustaining  a  demurrer   to  and  diBmissing  i 
a   bill   filed   to  construe  the  will   of   com- 
plainant's deceased  father.     Atiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dixon  St  Dixon  and  Ray  T. 
Luney,  for  appellant: 

Neither  party  to  a  divorce  shall  marry 
again  -v^'ithin  one  year,  and  a  pretended 
marriage  ceremony,  performed  in  another 
state,  for  the  purpose  of  evading  the  pro- 
visions of  the  laws  of  this  state,  will  not  be 
recognised  in   this  state  lor  any  purpose. 

Wilson  T.  Coolc,  256  111.  460,  43  L.R.A. 
(N.S.)  365,  100  N.  £.  222;  Nehring  v. 
Nehring,  164  111.  App.  527;  Szlauzis  y. 
Szlauzis,  255  111.  314,  L.R.A.1916G,  741, 
90  N.  £.  640,  Ann.  Gas.  1913D,  454;  Snell 
y>  Snell,  191  111.  App.  239. 

A  gift  in  a  will  to  "my  wife"  is  a  gift 
to  her  as  testator's  wife,  and  if  she  failed 
to  answer  that  description,  the  gift  to 
her  would  fail. 

Collard  v,  Collard,  —  N.  J.  — ,  67  Atl. 
190;  Kennell  v.  Abbott,  4  Ves.  Jr.  802,  31 
Eng.  Reprint,  416,  4  Revised  Rep.  351,  25 
Eng.  Rul.  Cas.  480;  Wilkinson  v.  Joughin, 
I*  R.  2  Eq.  319,  35  L.  J.  Ch.  N.  S.  684,  12 
Jur.  N.  S.'  330,  14  L.  T.  N.  S.  394;  4  Gray, 
Cases  on  Property,  133,  143;  2  Jarman, 
Wills,  6th  Am.  ed.  576. 

A  gift  in  a  will  to  "my  wife"  means 
"lawful  wife,"  the  same  as  a  gift  in  a  will 
to  "my  children"  means  "legitimate  chil- 
dren." 

Vaughan  v.  Dalton-Lard  Lumber  Go.  119 
La.  61,  43  So.  926;  Thompson  v.  Lewiston 
Daily  Sun  Pub.  Co.  91  Me.  528,  39  Atl. 
556;  United  States  v.  Tenney,  2  Ariz.  29, 
8  Pac.  295;  Names  v.  State,  20  Ind.  App. 
168,  50  N.  E.  401;  Richard  v.  Lazard,  108 
La.  540,  32  So.  559;  Re  Harris,  152  App. 
IMv.  52,  130  N.  y.  Supp.  712;  Kemper  v. 
Fort,  219  Pa.  85,  13  L.R.A.(N.S.)  820, 
123  Am.  St.  Rep.  623,  67  Atl.  901,  12 
Ann.  Cas.  1022;  Bealafeld  v.  Slaughen- 
haupt,  213  Pa.  565,  62  Atl.  1113;  Brisbin 
V.  Huntington,  128  Iowa,  166,  103  N.  W. 
144,  5  Ann.  Cas.  931. 

Mr.  H.  A.  Brooks,  for  appellees: 

A  will  devising  property  to  a  man's  wife, 
naming  her,  vests  title  in  the  woman  named 
and  designated  as  wife,  though  it  is  shown 
in  the  bill  to  construe  the  will,  and  by 
the  evidence,  that  the  marriage  is  void, 
provided  it  is  shown  by  the  will  or  by 
extrinsic  evidence  that  the  woman  named 
«8  wife  was  tlie  person  claiming  to  be  a 
devisee  under  the  will. 

Brack  v.  Boyd,  202  111.  440,  66  N.  E. 
1073:  Peet  v.  Peet,  229  111.  354,  13  L.R.A. 
(N.S.)  780,  82  N.  E.  370,  11  Ann.  Cas. 
492;  Bradley  v.  Rees,  113  Til.  327,  55  Am. 
Rep.  422;  Oiger  v.  Buseh,  122  111.  App.  13; 
Maries  v.  Marks,  40  Can.  S.  C.  210,  12 
LR.A.1917B. 


Ann.  Cas.  761;  Pastene  v.  Bonini,  106  Mass. 
85,  44  N  E.  246;  Dicke  v.  Wagner,  95 
Wis.  260,  70  N.  W.  159;  Hardy  v.  Smith, 
136  Mass.  328;  Prentice  v.  Achorn,  2  Paige, 
30;  Klein  v.  Hayek,  5  Redf.  210;  Powers 
V.  McEachem,  7  S.  G.  290;  Doe  ex  dem. 
Gains  v.  Rouse,  5  G.  B.  422,  136  Eng.  Re- 
print, 942,  17  L.  J.  G.  P.  N.  S.  108,  12 
Jur.  99;  Page,  Wills,  §  511,  p.  598;  40 
Cyc.  1456;  Re  Wagstaff  [1908]  1  Ch.  162, 
4  B.  R.  C.  50,  08  L.  T.  N.  S.  149,  77  L.  J. 
Ch.  N.  S.  190,  24  Times  L.  R.  136;  Hitch- 
cock V.  Home  Missions,  259  111.  288,  102 
N.  E.  741,  Ann.  Cas    1915B,  1. 

A  misnomer  or  misdescription  of  a  legatee 
or  devisee,  whether  a  natural  person  or 
a  corporation,  will  not  invalidate  the  pro- 
visions of  a  will  in  which  it  is  found,  if, 
from  the  will  itself,  or  extrinsic  evidence, 
the  object  of  the  testator's  bounty  can  be 
ascertained. 

Goodwin  v.  New  Church  Bd.  of  Publica- 
tion, 160  111.  App.  483;  Missionary  Soc.  v. 
Cadwell,  69  111.  App.  280;  Woman's  Union 
Missionary  Soc.  v.  Mead,  13  1111.  338,  23 
N.  E.  603. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  filed  by  appellant  in  the 
circuit  court  of  Lee  county  to  construe  the 
will  of  Fred  Heavens,  deceased.  A  demur- 
rer to  the  bill  was  sustained,  and  a  decree 
was  entered  dismissing  the  bill  for  want 
of  equity.  From  that  decree  this  appeal 
was  prayed. 

From  the  allegations  of  the  bill  and  the 
exhibits  attached  and  made  a  part  thereof, 
it  appears  that  the  deceased,  Fred  Heavens, 
executed  his  last  will  and  testament  on  Jan- 
uary 18,  1916.  The  will,  after  directing 
that  his  just  debts  and  funeral  expenses 
be  paid,  provided:  "I  give,  devise  and  be- 
queath my  watch  to  my  grandson,  Fred  Mc- 
Dole,  my  bookcase  to  my  daughter,  Char- 
lotte McDole.  All  my  other  goods  and 
chattels  to  my  wife,  Luella  Heavens,  to  be 
in  lieu  of  dower  and  widow's  award.  1 
also  give  and  devise  unto  my  wife,  Luella 
Heavens,  the  premises  on  Boyd  street, 
Dixon,  Illinois,  50x150  feet,  to  have  and 
enjoy  for  her  natural  life,  but  upon  her 
death,  or  when  she  remarries,  the  said 
premises  I  devise  to  my  daughter,  Char- 
lotte McDoe,  if  she  shall  then  be  liv- 
ing, and  if  not,  to  her  children  then  living, 
in  equal  parts.  Lastly,  I  direct  my  execu- 
tor to  sell  my  vacant  lot  on  North  Galena 
avenue,  in  Dixon,  at  public  or  private  sale 
and  out  of  the  proceeds  to  pay  all  debts 
and  expenses  and  mortgage  thereon,  and 
the  balance  of  said  proceeds  I  give  unto 
my  wife,  Luella  Heavens." 

The  will  named  Robert  H.  Scott,  or,  in 
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case  he  did  noi  act,  Luella  Heavens,  as 
executor,  and  revoked  all  former  wills  and 
codicils  made  by  the  testator. 

It  appears  from  the  allegations  of  the 
bill  that  Luella  Thurm  was  a  resident  of 
Dixon,  Illinois,  in  1907,  and  in  September 
of  that  year  obtained  a  decree  in  the  circuit 
court  of  Lee  county  granting  her  a  divorce 
from  her  husband;  that  at  that  time  Heav- 
ens was  a  widower,  residing  in  said  city  of 
Dixon;  that  on  December  23,  1907,  Luella 
Thurm  and  Fred  Heavens  went  to  Clinton, 
Iowa,  and  then  and  there  were  united  in 
marriage;  that  said  marriage  ceremony  was 
in  violation  of  the  statute  of  Illinois  of 
1905,  providing  that  neither  party  to  a 
divorce  shall  be  remarried  within  one  year 
from  the  time  of  the  decree  of  divorce. 
From  the  record  and  briefs  before  us  it 
appears  that  Heavens  and  Luella  Thurm  re- 
turned to  Dixon  and  lived  together  as  man 
and  wife  until  Heavens  died,  and  that  his 
last  will  and  testament  was  admitted  to 
probate  in  said  county  February  28,  1916; 
that  the  only  child  surviving  him  was  his 
daughter,  appellant  herein,  who,  at  the  time 
of  her  father's  death,  had  two  children  liv- 
ing, Fred  McDole  and  Olive  McDole. 

Counsel  for  appellant  contend  that  it  is 
clear  from  this  record  that  testator,  Fred 
Heavens,  thought  that  he  was  legally  mar- 
ried to  appellee  Luella  Thurm,  and  that  the 
presumption  must  be  that  he  made  the  g^ft 
to  her  under  the  erroneous  impression  that 
the  marriage  was  valid,  and  that  it  cannot 
be  told  how  he  would  have  drawn  the  will 
had  he  known  the  marriage  was  Invalid.  It 
is  a  reasonable  presumption^  from  the  record 
before  us  that  he  knew  of  her  former  mar- 
riage and  her  recent  divorce  at  the  time 
when  the  marriage  ceremony  between  them 
was  performed.  There  can  be  no  question, 
under  the  law,  that  testator  could  have  left 
this  property  to  Luella  Thurm«  even  coneed- 
ing  that  they  were  not  legally  married,  and 
conceding  that  he  knew  the  marriage  cere- 
mony between  them  was  invalid.  The  rights 
of  Luella  Thurm  are  to  be  determined  by  the 
intention  of  the  testator,  and  not  as  to 
whether  public  policy  or  good  morals  de- 
mand that  a  divorced  person  shall  not  re- 
marry within  a  year  from  the  date  of  the 
divorce.  However  unlawful  such  conduct 
may  be,  it  is  not  the  duty  of  courts  of  equity 
to  deprive  persons  of  their  civil  rights  to 
punish  them  for  immoral  conduct.  Hardy  v. 
Smith,  136  Mass.  328;  Prentice  v.  Achorn,  2 
Paige,  30. 

Council  for  appellant  argue  that  the 
intention  of  the  testator  can  be  found  only 
from  reading  the  will.  While  the  intention 
of  the  testator  as  expressed  in  the  will  must 
L.R.A.1917B. 


prevail,  yet  the  court  is  not  bound  to  disre- 
gard tJie  circumstances  under  which  the  will 
was  made,  but  should  endeavor  to  place  it- 
self in  the  situation  of  the  testator,  in  order 
to-  understand  the  language  in  the  sense  in 
which  it  was  used.  Hawhe  v.  Chicago  &  W. 
I.  R.  Co.  165  111.  561,  46  N.  E.  240;  Strick- 
land V.  Strickland,  271  lU.  614,  111  N.  E. 
592;  Wallace  v.  Foxwell,  250  111.  616,  50 
L.R.A.(N.S.)  632,  95  N.  E.  985;  Abrahams 
v.  Sanders,  274  IlL  462,  113  N.  E.  737. 

It  is  clear  from  the  admitted  facts  in  this 
record  that  the  testator  lived  with  Luella 
Thurm  as  his  wife  from  the  time  when  the 
marriage  ceremony  was  performed,  in  1907, 
until  his  death,  and  that  during  all  this  time 
he  held  her  out  to  the  public  as  his  wife. 
The  terms  "husband"  and  "wife"  have  un- 
doubtedly for  their  primary  meaning  only 
those  persons  who  are  actually  and  lawfully 
living  together  as  husband  and  wife;  but 
the  surrounding  circumstances  may  extend 
the  meaning  of  the  terms  to  those  who  are 
in  the  ostensible  relation  of  husband  or  wife, 
although  not  legally  so,  especially  if  it  ap- 
pears that  this  was  the  intention  of  the  ted- 
tator.  Page,  Wills,  §  611;  Pastene  ▼. 
Bonini,  166  Mass.  85,  44  N.  E.  246;  Marks 
V.  Marks,  12  Ann.  Cas.  751,  and  cases  cited 
in  note,  40  Can.  S.  C.  210;  40  Cyc.  1456; 
Dicke  V.  Wagner,  95  Wis.  260,  70  N.  W.  1S9. 
In  view  of  the  relatione  in  which  he  had 
lived  with  Luella  Thurm  from  1907  until 
his  death,  and  of  the  other  surrounding 
circumstances,  we  think  it  clearly  appears 
from  the  wording  of  the  will  that  the  tes- 
tator intended  to  leave  the  interest  in  the 
property  in  question  to  the  woman  with  whom 
he  was  living  as  his  wife;  that  is,  the  ap- 
pellee Luella  Thurm.  The  reasoning  of  this 
court  in  Brack  v.  Boyd,  202  111.  440,  66  N. 
E.  1073,  tends  strongly  to  uphold  this  con- 
clusion. In  that  case  the  will  provided, 
among  other  things,  that  ''at  the  death  of 
my  said  wife,  it  is  my  will  that  my  said 
property  be  vested  in  my  adopted  daughter, 
Mary  Jane  Ralls  (whose  name  before  her 
said  adoption  was  Mary  Jane  Singleton ) ." 

It  was  argued  that  the  adoption  proceed- 
ings were  invalid.  In  passing  on  that  ques- 
tion the  court  said:  The  language  "identi- 
fies the  beneficiary  beyond  question,  and  is 
sufficient  to  vest  the  estate  in  remainder  in 
her.  This  being  the  case,  it  will  be  un- 
necessary to  determine  .  .  .  whether 
there  was  any  defect  in  the  adoption  pro- 
ceedings, as  it  could  not  affect  the  result." 

The  authorities  cited  and  reliM  upon  by 
council  for  appellant  are  not  controlling 
here.  Under  all  the  facts  and  circumstances 
before  us  it  is  obvious  that  the  testator  in- 


MoDOLE  Y.  THUAM. 


1133 


tended  to  leave  the  frofetty  in  question  tO' 
appellee  Luella  Thunu.  We  find  nothing' 
in  the  record  to  justify  the  presimiption, 
even,  that  the  testator  wonM  not  have  left 


this  property  t«  h«r.  il  he  had  known  that 
ihefir  ■uunriage.waa.invalid* 

Tho  decree  oi  the  Ci»uit  Court  will  be  ai- 
finned. 


Annotation — Devite  or  beqiiest  to  one  described  as  '^husband/'  ''wife/'  of 
'S»idow/'  as  affected  by  iHegality  or  noneadstenee  of  marriage. 


This  note  assumes  to  collate  only  eases  |  w^oman  is,  or  may  prove  to  be,  bigamous^ , 

of   the  type  indicated  by  its   title,  in  by  reason  of  the  existence  of  a  former, 

vrhich  the  fact  that  the  beneficiary  is  wife  or  husband,  a  gift  to  swah  woman, 

described    as    the    husband,    wife,    or  during  widowhood,  or  so  long  as   she 

widow,  either  of  the  testator  or  of  a  shall  remain  unmarried,  will  entitle  her 

third  person,  or  the  fact  that  the  pro^  to  the  property  so  k>ng  as  she  xemaiAS 

vision    for    the    beneficiary    is    during  in  the  same  state  as  at  the  time-  of  his 

-widowhood,  raises  the  question  whether  death;  but  that  where  testator  was  un- 

the  gift  is  conditioned  upon  the  lawful-  aware  of   the   cirenmalanoes  rendering 

ness  or  existence  of  the  relation  of  hus-  the  marriage  void,  the  gift  will  jaot  take 

band  and  wife.  effect. 

It  will  be  noted  that  the  question  is       It  alsa  appears  to  be  true  that  a.mis- 

entirely   distinct  from  the  question  as  titke  on  the  part  of  the  testator  with  re- 

to  which  of  two  persons  who  have  at  spect  to  the  status  of  a  legatee — ^as  wbere 

different  times  answered,  or  might  have'  he  erroneously  believed  her  to  be  uih 

answered,   to   the   description  of  ''hus-  married,  or  supposed  her  marriagie  to 

band,"  ^ife,"  or  '*widow,"  and  who  are  be  lega^^-wiU  not  prevent,  a- gift  to  her 

not  designated  otherwise  than  by  such  "so  long  as  she  shall  remain:  single  and 

relationship,  is  to  be  taken  as  the  in-  unmarried,"  or  ''if  she  sImiU  beeome  a 

tended    beneficiary   of   a   testamentary  widow,"   from   taking   effect,— at    leaat 

gift,  or  of  an  insurance  poHcy  or  benefit  where  such  supposed  status  is  not  the 

<!ertiflcate;   for  a   treatment  of  which,  motive  for  the  gift, 
reference  may  be  made  to  the  note  to       it  has  been  held  that  a  direction  that 

Meeker  v.  Draffen,  33  L.R.A.(N.S.)  817.  a  provision  made  for  testator's  "wife" 

It  is  also  distinct  from  the  question  as  shall  be  in  lieu  and  satisfaction  of  any 

to  whether  the  gift  is  conditioned  upon  dower  or  other  rights  in  the  estate  is 

the   continuance  of  the  relation.     For  not  a  declaration  of  any  particular  pur* 

treatment    of    the   latter   question,   see  pose  for  which  the  legacy  is  given,  but 

note  in  69  L.R.A.  040,  on  "Effect  of  di-  is  only  a  direction  that  she  shall  take 

vorce  to  revoke  gift  by  will ;"  also  the  nothing  besides  the  legacy,  and  does  not 

later  cases  of  Rogers  v.  Hollister  (1914)  really  amount  to  an  expression  of  put- 

156  Wis.  517,  146  N.  W.  48S,  and  Re  pose  or  intent.     Re  Boddington  (1883) 

Brown  (1908)  139  Iowa,  219,  117  N.  W.  L.  R.  22  Ch.  Div.  (Eng.)  597,  affirmed 

260.    As  to  the  effect  t>i  divorce  *n  the  in  (1884)  L.  R.  25  Ch.  Div.  685,  53  L. 

rights  of  a  beneficiary  under  an  insur-  j.  Ch.  N.  S.  475,  50  L.  T.  N.  S.  761,  32 

ance   policy   or  benefit    certificate,   see  Week.  Rep.  448,  20  Eng.  Rul.  Cas.  489; 

notes  to  Wallace  v.  Mutual  Ben.  L.  Ins.  Klein  v.  Hayek  (N.  Y.)  infra;  but  com- 

Co.  3  L.R.A.(N.S.)  478;  Ghwen  v.  Green,  pare  Collard  v.  Collard  (190T)  —  N.  J. 

39  L.R.A.(N.S.)  370;  and  Filley  v.  Illi-  _  ^7  Atl.  190,  hereinafter  set -forth, 
nois  L.  Ins.  Co.  L.R.A.1915D,  130.  a  case  of  possible  collateral  interest 

Mere  wrong  description  of  the  legatee  is  Brack  v.  Boyd  (1903)  202  IlL  440,  66 

will  not  defeat  a  legacy;  biit,  if  a  legacy  |^.  e.  1073,  in  which  it  was  held  that  the 

IS  given  on  account  of  the  character  in-  language  emploved  in  a  will  by  which  a 

volved  in  the  description,  and  that  char-  testator  devised  property  to  "my  adopt- 

acterhas  been  imposed  by  fraud  on  the  ed   daughter  Mary  Jane  Ralls    (whose 

testator,  the  legacy  will  be  bad.    Giles  name  before  her  said  adoption  was  Mary 

V.  Giles   (1836)   1  Keen,   686,  48  Eng.  jane   Singleton)"  sufficiently   identified 

Hepnnt,  471,  5  L.  J.  Ch.  N.  8.  46,  s.  o.  the  beneficiary  and  vested  the  estate  in 

*r"  r,i?^2?'  Penfold  V.  Giles  (1836)  6  L.  her,  irrespective  of  the  sufficiency  of  the 

J.  Ch.  N.  S.  4\  and  see  also,  as  support-  adoption  proceedings, 
ing    this    statement,    the    cases    cited 

throughout  this  note.  Wliere    no    marrias*    oeremoaj    ]i»s 

The  cases  hereinafter  rexnewed  appear       ^>««*'    parfonaed    betweea    testator 

to  warrant  the  statement  that  where  tes- 1     a»*  ^^  reputed  «if«. 

tator    knows    that    his*  marriage    to   a       In  Klein  v.  Hayek  (1881)  5  Redf.  (N. 
L.R.A.1917B.  73 
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T.)  210,  where  a  testator  who  had  been 
divorced,  and  who  was  forbidden  to 
marry  again,  bequeathed  certain  prop- 
erty to  a  woman  with  whom  he  had 
cohabited  without  a  marriage  from  the 
time  of  his  divorce  until  his  death,  desig- 
nating her  as  "my  beloved  wife,  Maria 
Klein,"  and  declaring,  "the  above  provi- 
sions in  favor  of  my  wife  to  be  in  lieu 
of  dower,''  it  was  held  that  the  error 
in  designating  the  legatee  as  his  wife, 
not  being  occasioned  by  any  fraud  prac- 
tised upon  the  testator,  did  not  render 
the  legacy  void;  and  that  the  fact  that 
the  legacy  was  stated  to  be  in  lieu  of 
dower  did  not  affect  the  validity,  the 
testator  being  presumed  to  know  that 
the  legatee  had  no  legal  claim  upon  his 
estate  for  dower. 

In  Re  Brown  (1910)  26  Times  L.  E. 
(£ng.)  267,  54  Sol.  Jo.  251,  it  was  held 
that  the  woman  with  whom  testator  had 
been  living,  and  whom  he  called  his  wife, 
and  to  whom  he  had  made  plans  to  be 
legally  married,  which  were  thwarted  by 
his  illness  and  death,  was  entitled  to  a 
provision  made  in  his  will  for  his  "wife," 
although  she  was  not  named. 

Wliere  testator  kne^r,  or  liad  eqnal 
means  of  knowing,  the  Illegality  of 
his  own  marriage. 

In  Pratt  v.  Mathew  (1856)  22  Beav. 
328,  52  Eng.  Reprint,  1134,  4  Week.  Rep. 
418,  affirmed  on  another  point  in  (1857) 
25  L.  J.  Ch,  N.  S.  686,  2  Jur.  N.  S.  1055, 

4  Week.  Rep.  772,  it  was  held  that  a 
woman  whose  marriaee  to  testator  was 
illegal,  she  being  his  deceased  wife's  sis- 
ter, might  take  under  a  testamentary 
gift  of  all  his  real  and  personal  estate 
"to  my  wife"  for  life,  in  a  will  made 
while  testator  was  living  with  her  as  his 
wifa 

In  Dioke  v.  Wagner  (1897)  95  Wis. 
260,  70  N.  W.  159,  it  was  held  that  a 
provision  in  the  will  of  a  testator  whose 
marriage  to  a  woman  within  the  pro- 
hibited degree  of  consanguinity  was  a 
nullity,  that  a  bequest  therein  made  to 
his  "wife"  should  not  be  considered  as 
part  payment  of  her  dower  interest  or 
thirds,  but  that  "she  shall  be  entitled 
besides  the  above  bequeath. to  all  under 
the  law  in  such  case  made  and  provided 
as  my  widow  if  she  shall  survive  me," 
was  equivalent  to  a  devise  to  the  woman 
named  as  his  wife,  of  such  interest  in 
his  lands  and  homestead  as  she  would 
have  been  entitled  to  by  statute  had  she 
been  his  lawful  wife. 

In  Doe  ex  dem.  Gains  v.  Rouse  (1848) 

5  C.  B.  422,  136  Eng.  Reprint,  942,  17 

L.  J.  C.  P,  N.  S.  108^  12  Jun  99,  where 
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testator,  who  had  a  lawful  wife  living, 
went  through  the  ceremony  of  marriage 
with  a  woman  whose  Christian  name  was 
Caroline,  and  devised  certain  property 
to  "my  dear  wife  Caroline,''  it  was  held 
that  Caroline  took  the  property,  notwith- 
standing the  misdescription. 

In  Giles  v.  €bies  (1B36)  1  Kssn,  685, 
48  Eng.  Reprint,  471,  s.  c.  sub  nom.  Pen- 
fold  V.  GUes  (1836)  6  L.  J.  Ch.  N.  S.  4, 
it  was  held  that  the  legatee's  right  to  a 
provision  made  for  her  by  testator,  who 
designated  her  as  his  wife,  was  not  de- 
feated by  the  fact  that  she  had  another 
husband  living,  where  it  did  not  appear 
that  she  had  a  guilty  knowledge  which 
the  testator  did  not  share,  the  court  say- 
ing:  "In  the  present  case  the  testator, 
as  well  as  Mrs.  Penfold,  had  both  an 
actual  knowledge  of  the  existence  of 
John  Penfold  in  the  year  1815;  and  it 
was  not  more  the  duty  of  Mrs.  Penfold 
than  it  was  the  duty  of  Thomas  Giles, 
the  testator,  to  ascertain  that  John  Pen- 
fold  was  dead  before  they  ventured  to 
proceed  to  the  ceremony  of  a  marriage 
between  themselves.  There  is  no  more 
reason  why  I  should  impute  to  the  plain- 
tiff a  fraud  upon  the  testator  than  to 
the  testator , a  fraud  upon  the  plaintiff; 
which  of  them  was  guilty,  if  either  of 
them,  must  depend  upon  circumstances 
which  are  not  before  the  court.  If  both 
had  a  guilty  knowledge,  no  fraud  was 
committed  upon  the  testator;  and  how- 
ever immoral  the  conduct  of  the  parties, 
it  is  no  part  of  the  duty  of  courts  of 
equity  to  punish  parties  for  immoral 
conduct  by  depriving  them  of  their  civil 
ri&rhts  " 

In  Re  Petts  (1859)  27  Beav.  676,  54 
Bag.  Reprint,  228,  1  L.  T.  N.  S.  153,  29 
L.  J.  Ch.  N.  S.  168,  s.  c.  sub  nom.  Pitt*s 
Will  (1859)  5  Jur.  N.  S.  1235,  8  Week. 
Rep.  157,  where  testator  made  certain 
provisions  for  his  "wife,"  not  mention- 
ing her  by  name,  and  it  appeared  that 
the  woman  to  whom  testator  was  mar- 
ried was  not  lawfully  his  wife,  she  hav- 
ing a  husband  living  whom  she  had  left 
nineteen  years  before,  and  whom  she  be- 
lieved to  be  dead,  it  was  held  that  the 
testator  intended  to  benefit  her,  and  that 
she  had  not  done  anything  to  forfeit  the 
provision  by  going  through  the  ceremony 
of  marriage  with  the  testator  after  so 
great  a  lapse  of  time,  although  the  in- 
quuries  made  by  her  as  to  whether  her 
former  husband  was  still  living  were  not 
very  carefully  prosecuted. 

In  Lepine  v.  Bean  (1870)  L.  R.  10  Eq. 
(Eng.)  160,  testator  gave  property  upon 
trust  for  his  wife  Margaret  "for  and 
during  the  term  of  her  natural  life  (pro- 
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Yided  she  shall  so  long  oontinue  my 
widow  and  unmarried)  •  .  .  and 
from  and  immediately  after  the  deeeaae 
or  second  marriage  of  my  said  wife" 
upon  trust  to  divide  among  testator's 
children;  who  had  been  born  to  him  by 
the  said  Margaret.  As  a  matter  of  fact 
Mai^aret  was  not  legally  his  wife,  he 
having  a  wife  living.  It  was  contended 
that  Margaret  could  not  take,  as  the 
gift  was  to  be  so  long  as  she  was  the 
testator's  widow,  and  not  having  been 
legally  married  to  the  testator,  she  could 
not  be  his  widow;  but  it  was  held  that 
testator  meant  her  to  take  the  property 
so  long  as  she  was  unmarried. 

For  a  like  decision  upon  a  similar 
state  of  facts,  see  DiUey  v.  Matthews 
(1863)  2  New  Reports  (£ng.)  60,  8  L. 
T.  N,  S.  762,  11  Week.  Rep.  614. 

In  Re  Burlinson  (1899),  the  only  ac- 
count of  which  seems  to  be  a  note  of 
unreported  decisions  in  107  L.  T.  Jo. 
(Eng.)  82,  a  testator  gave  his  estate  in 
trust  to  pay  the  net  income  to  one  who 
had  lived  with  him  as  his  wife,  but  who 
had  another  husband  living,  during  such 
time  as  she  should  remain  unmarried, 
and  upon  her  death  or  marriage  upon 
trust  for  his  son  and  daughter,  and  fur- 
ther directed  his  trustees  to  permit  her 
to  have  the  use  and  enjoyment  of  his 
furniture  and  other  household  effects 
during  her  lifetime,  or  so  long  as  she 
should  remain  unmarried.  The  question 
being  raised  whether,  under  the  circum- 
stances, the  gift  to  such  woman  during 
such  time  as  she  should  remain  unmar- 
ried was  valid,  or  had  failed,  it  was  held 
that,  on  the  true  construction  of  the 
will,  those  words  meant  during  such  time 
as  she  should  remain  in  the  same  state 
as  she  was  in  while  living  with  testator, 
and  that  the  gift  was  valid. 

In  Re  Wagstaff  [1908]  1  Ch.  (Hug.) 
162,  4  B.  R.  C.  50,  77  L.  J.  Ch.  N.  S. 
190,  98  L.  T.  N.  8.  149,  24  Times  L.  R. 
134,  it  was  held  that  a  woman  espoused 
by  a  testator  with  the  knowledge  that 
she  had  a  husband  living  was  entitled 
during  her  life,  or  until  she  should  marry 
again,  to  a  gift  to  her,  under  the  name 
of  **wife,"  of  the  net  income  of  testator's 
residuary  estate  "during  her  life  if  she 
shall  so  long  continue  my  widow  for  her 
own  use  and  benefit." 

In  Re  Hammond  [1911]  2  Ch.  (Eng.) 

342,  80  L.  J.  Ch.  N.  S.  690,  105  L.  T.  N. 

S.  302,  27  Times  L.  R.  622,  56  Sol.  Jo. 

649,  where  a  woman  whose  husband  had 

disappeared   and    was    supposed    to    be 

dead,  six  years  thereafter  went  through 

a  ceremony  of  mamage  with  testator, 

who  "W&s  fully  aware  of  the  circum- 
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stances,  and  who  made  certain  bequests 
to  her  ^'during  her  widowhood,  and  after 
her  decease  or  second  marriage,"  to  bis 
daughters,  she  was  held  entitled  to  en- 
joy the  property  until  her  death  or  re- 
marriage, notwithstanding  her  legal  hus- 
band proved  to  be  still  alive;  the  words, 
^'during  her  widowhood,"  being  held,  un- 
der all  the  circumstances,  and  having  re- 
gard to  the  terms  of  the  will,  not  to  im- 
port a  condition,  but  to  define  the  period 
during  which  she  was  to  enjoy  the  gift! 

In  Prentice  v.  Achom  (1830)  2  Paige 
(N.  Y.)  30,  where  a  testator  who,  wheth- 
er he  was  imposed  on  at  the  time  of  his 
marriage  to  a  woman  who  had  a  hus- 
band still  living,  knew  previously  to  the 
execution  of  the  will  that  her  former 
husband  had  been  heard  of  since  her 
marriage  to  the  testator,  it  was  held 
that  the  es:pressions  in  the  will  in  which 
he  designated  her  by  the  title  of  '*my 
wife  Jemima,"  and  gave  her  the  use  of 
one  fourth  of  the  property  while  she 
remained  his  widows  must  be  taken  with 
reference  to  the  fact  that  he  knew  that 
they'  were  not  legally  married. 

In  McGuire's  Will  (1867)  1  Tucker 
(N.  Y.)  199,  where  the  testator,  who, 
representing  himself  as  a  widower,  had 
gone  through  a  marriage  ceremony,  de- 
vised property  to  his  putative  wife,  des- 
ignating her  as  ^^my  beloved  wife, 
Isabella  Phillips  McGuire,"  it  was  held 
that,  whether  or  not  the  testator  was 
under  a  misapprehension  as  to  the  death 
of  his  lawful  wife,  such  misapprehension 
would  not  invalidate  the  will  and  disen- 
title it  to  probate,  where  it  appeared 
probable,  in  view  of  the  circumstances, 
that,  had  testator  known  that  his  legal 
wife  was  alive,  he  would  have  made  no 
different  disposition. 

'Wliere  testato*  was  unaware  of  eli- 
omustaaees  renderftnc  his  marrlaKo 
▼old. 

In,  Kennell  v.  Abbott  (1799)  4  Ves. 
Jr.  802,  31  Eng.  Reprint,  416,  4  Revised 
Rep.  361,  26  Eng.  Rul.  Cas.  480,  it  was 
held  that  if  a  legacy  is  given  to  a  per- 
son under  a  particular  character  which 
he  has  falsely  assumed,  in  which  alone 
one  can  suppose  the  motive  of  the  boun- 
ty,  the  law  will  not  permit  him  to  avail 
himself  of  it;  and  therefore  that  where 
a  legacy  was  given  by  a  woman  to  a  man 
in  the  character  of  her  husband,  whom 
she  supposed  to  be  and  described  as 
such,  but  who,  at  the  time  of  the  mar- 
riage ceremony  with  her,  had  a  wifo 
I'  living,  he  could  not  demand  the  legacy* 
In  Wilkinson  v.  Joughin  (1866)  L.  R. 
2  Eq.  (Eng.)  319,  35  L.  J.  Ch.  N.  S.  684, 
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12  Jut.  N.  S.  330,  14  L.  T.  N.  S.  3d4, 
where  testator,  who  had  married  a  wom- 
an representizi^  hers^  as  a  widow,  but 
having,  to  her  knowledge,  a  husband 
living,  made  a  provision  for  her  under 
the  designation  of  ^^my  wife  Adelaide,'' 
it  was  held  that,  as  she  had  imposed 
upon  the  testator,  the  bequest  was  whol- 
ly  void. 

I  In  Collard  v.  CoUard  (1907)  —  N.  J. 
— y  67  Atl.  190,  where  testator  devised 
'property  to  a  woman  whom  he  desig- 
nated as  "my  wife  Emily  M.  CoUard,*' 
"for  the  term  of  her  natural  life,  so  long 
as  she  remains  my  widow,"  not  knowing 
at  the  time  that  she  had  a  husband  liv- 
ing, and  also  providing  that  the  legacy 
given  to  her  should  be  in  lieu  of  her 
dower  in  his  estate,  thereby  indicating 
that  she  was  to  take  in  the  character 
and  capacity  of  wife  and  widow,  it  was 
said  that  at  the  death  of  the  testator 
the  devisee  was  not,  and  could  not  be, 
his  widow,  because  she  had  never  been 
his  lawful  wife;  and  that  the  estate  giv- 
en was  also  void  because  the  conditions 
upon  which  it  rested  did  not,  and  could 
not,  exist. 

Wlies«     oeateinplated     aiArriAso     did 
not  take  place. 

In  Schloss  V.  Stiebel  (1833)  6  Sim. 
1,  58  Eng.  Reprint,  495,  where  testator, 
having  become  engaged  to  marry  a  lady, 
made  a  codicil  in  which,  after  mention- 
ing her  by  name  and  alluding  to  his  in- 
tended marriage  with  her,  he  provided^ 
"in  case  of  my  death  I  leave  to  my  wife" 
a  sum  of  money  and  other  personal  prop- 
erty, it  was  held  that  the  legacy  was 
not  given  to  the  testator's  betrothed  on 
the  condition  of  his  marrying  her,  and 
that  she  might  claim  it  notwithstanding 
that,  at  the  testator's  death,  the  mar- 
riage had  not  yet  taken  place. 

But  in  Steen  v.  Steen  (1905)  68  N.  J. 
Eq.  472,  58  Atl.  675,  where  a  testatrix, 
knowing  of  her  son's  engagement  to  mar- 
ry one  Margueritte  J.  Irwin,  devised'  and 
bequeathed  "to  my  daughter,  Margue- 
ritte J.  Irwin  Steen,  wife  of  my  son, 
John  A.  Steen,  all  of  my  estate,  real 
personal  and  mixed,  during  the  lifetime 
of  my  said  daughter,  and,  after  her  de- 
cease, to  her  heirs,  as  would  by  law  in- 
herit the  same,  being  the  issue  of  said 
marriage  of  my  said  son,  John  A.  Steen," 
and  the  marriage  had  not  taken  place 
at  the  time  of  testatrix's  death,  it  was 
held  that  the  devise  was  void  for  want 
of  a  person  in  being  answering  the  de- 
scription of  the  devisee.  The  vice  chan- 
cellor said :  ^There  was  not,  at  the  time 
of  the  making  of  the  will,  nor  at  the 

death  of  the  testatrix,  any  person  in  esse 
L.RA.1917B. 


answering  to  that  name  and  description. 
It  was  most  strenuously  insisted  on  the 
argument  that  it  was  simply  a  misde- 
scription of  a  person  in  being,  and  that 
all  of  the  language  used,  following  the 
words  *Margueritte  J.  Irwin,'  were  sur- 
plusage, and  should  be  rejected.  To  this 
argument  I  cannot  give  my  assent.  I 
am  fully  persuaded  that  it  was  not  the 
intention  of  this  testatrix  to  devise  this 
property  to  Margueritte  J.  Irwin  as  dis- 
tinct from  her  status  as  the  wife  of 
John  A.  Steen,  and  the  legatee,  not  an- 
swering that  description  at  the  time  the 
will  took  effect,  the  gift  failed.  I  am 
strengthened  in  my  conviction  r^arding 
the  intention  of  the  testatrix  bv  the  fact 
that  the  gift  over  is  to  the  issue  of  the 
marriage  of  John  and  Margueritte,  and 
am  satisfied  that  she  never  intended  to 
give  this  property  to  a  person  who  was 
not  her  daughter, — who  was  not  the  wife 
of  her  son,  John  A.  Steen, — and  who 
could  by  no  possibility  leave  issue  of 
her  marriage  with  John  A.  Steen.  .  .  . 
My  construction  of  the  devise  under  con- 
sideration is  that  the  words  used  by  the 
testatrix  were  intended  to  describe  the 
character  or  capacity  in  which  the  leg- 
atee should  take,  and  that  for  want  of 
such  capacity  or  status  the  defendant 
Margueritte  J.  Irwin  took  no  estate  un- 
der the  will,  and  I  will  advise  accord- 
ingly." 

Where    narriage    has    been   annialled 
since   makins  of  w^ilL 

In  Re  Boddington  (1884)  L.  R.  25  Ch. 
Div.  685,  20  £ng.  Rul.  Cas.  489,  affinning 
(1883)  L.  R.  22  Ch,  Div.  597,  it  was  held 
that  a  woman  who,  after  the  date  of  the 
will,  had  procured  the  annulment  of  her 
marriage  to  the  testator,  could  not  claim 
the  benefit  of  an  annuity  to  her  "so  long 
as  she  shall  continue  my  widow  and  un- 
married," on  the  ground  that  the  refer- 
ence to  widowhood  constituted  a. condi- 
tion which  did  not  exist  at  the  time  the 
will  took  effect,  and  that  likewise  she 
could  not  take  under  a  provision  giving 
her  "in  lieu  and  in  substitution  of  the 
said  annuity,  at  the  option  of  my  said 
wife  if  she  shall  prefer  it,  a  legacy  of 
£2,000;"  though  she  was  held  entitled 
to  take  a  gift  to  her  under  the  descrip- 
tion of  "wife,"  since,  looking  to  the 
facts,  it  did  not  appear  that  the  word 
"wife"  was  such  a  part  of  the  descrip- 
tion as  to  amount  to  a  condition  that 
she  should  not  take  unless  she  filled  the 
character  of  wife.  Lord  Selborne  saying: 
"De  facto  she  was  liis  wife  when  the 
will  was  made,  so  there  is  no  ground  for 
imagining  that  he  intended  to  do  more 
than  describe  her  as  at  that,  time  she 
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would  be  naturally  and  commonly  de- 
sotibed." 

Mistake  as  to  status  of  legatoo. 

In  Turner  v.  Brittain  (1863)  3  New 
Reports  (Bng.)  ^,  where  a  testator  be- 
queathed the  income  of  ascertain  sum 
to  his  son  for  life,  and  after  his  decease 
''unto  Harriet,  the  present  wife  of"  said 
son,  should  she  survive  him,  during  her 
life,  it  was  held  that  Harriet,  with  whom 
the  son  had  lived  as  his  wife,  might 
claim  the  benefit  of  such  provision,  there 
being  no  evidence  that  the  false  repre- 
sentation made  by  the  son  and  herself 
to  the  testator  that  they  were  married 
had  been  made  for  the  purpose  of  ob- 
taining the  legacy. 

In  Re  Lowe  (1892)  61  L.  J.  Ch.  N.  S. 
(£ng.)  415,  40  Week.  Rep.  475,  testator, 
believiAg  his  brother,  to  be  legally  mai;- 
ried  to  the  woman  with  whom  he  w^'s 
living  as  bis  wife,  left  property  in  trust 
to  pay  the  Income  to  the  brother  for  life, 
and  after  his  death  to  "t^ie  present  wife 
of  my  said  brother  Joseph,  if  she  shall 
become  his  widow,"  during  her  life.  It 
was  held  that  the  wife  was  entitled  to 
the  provision,  the  phrase,  ^^if  she  shall 
become  his  widow/'  being  held  equiva- 
lent to,  ''if  she  shall  survive  him." 

In  Anderson  v.  Berkley  [1902]  1  Ch. 
(Eng.)  936,  where  a  son  had  written  to 
his  father  that  he  had  married  a  lady 
named  Letitia,  who  was  then  his  re- 
puted wife,  it  was  held  that  the  lady 
was  entitled  to  a  provision  made  in  the 
father's  will  for  the  son's  "wife  Letitia," 
although  she  was  never  lawfully  mar- 
ried to  testator's  son,  there  being  no 
question  of  any  fraud  by  the  legatee  in 
obtaining  the  bequest.  The  court  said: 
"If  entitled  to  conjecture  upon  the  sub- 
ject, it  is  possible  and  probable  that 
.what  induced  the  testator  to  confer  any 
benefit  by  his  will  upon  this  lady  was 
the  belief  that  she  was  the  wife  of  his 
son.  It  is  not,  however,  a  legacy  to  any- 
one under  the  simple  description  of  'the 
wife  of  my  son  Francis,'  without  any 
reference  to  a  particular  individual.  If 
it  had  been,  any  person  claiming  must, 
I  suppose,  have  shewn  that  she  really 
sustained  that  character.  The  bequest 
is  'to  my  son's  wife  Letitia  if  she  shall 
survive  him,' — that  is,  to  a  legatee  named, 
with  an  additional  oescription  which  is 
not  satisfied,  inasmuch  as  there  was  not 
any  Lawful  wife  of  the  testator's  son 
Francis  in  the  strict  legal  sense  of  the 
termy  though,  perhaps,  in  a  secondary 
sense,  Letitia  Berkley  or  Cumberland 
might  be  called  his  wife..  .  .  .  The 
legacy  is  intended  for  some  person  of 

whom  the  name,  with  a  description,  is 
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given  for  ^e  purpose  of  aseertaining 
and  identifying  the  individual.  We  have 
a  compound  designation,  consisting,  of 
the  name  'Letitia' — there  is  no  doubt  to 
whom  that  refeiri^-^and  the  description 
'wife  of  my  son  Francis.'  It  is  a  rule, 
however,  that,  where  the  description  is 
made  up  of  more  than  one  part,  and  one* 
part  is  true,  but  the  other  false,  then, 
if  the  part  which  is  true  describes  the 
subject  or  object  of  the  gift  with  s«rf- 
flcient  certainty,  the  untrue  part  will  be 
rejected,  and  will  not  vitiate  the  gift. 
.  .  .  It  is  impossible  to  say  positive- 
ly what  the  testator  in  the  present  case 
would  have  done  if  he  had  known  the 
precise  facts  in  reference  to  the  rela- 
tion between  his  son  and  this  lady." 

In  Rishton  v.  Cobb  (1839)  5  Mvl.  & 
C.  145,  41  Eng.  Reprint,  326,  9  Sim."  615, 
69  Eng.  Reprint,  496,  9  L.  J.  Ch.  K.  S. 
110,  4  Jur.  261,  a  woman  was  held  en- 
titled to  a  gift  of  dividends  to  her  "so 
long  as  she  shall  remain  single  and  un- 
married," though  she  had  been  married 
and  deserted  by  her  husband,  of  which 
fact  testator  was  unawaxte. 

The  foregoing  case  was  adversely 
criticized  in  Re  BoddingtoA  (1^84)  L.  R.' 
25  Ch.  Div.  685,  53  L.  J.  Ch.  N.  S.  475, 
50  L.  T.  N.  S.  761,  32  Week.  Rep.  448, 
25  Eng.  Rul.  Cas.  489,  by  Lord  Selbome, 
who  said  that  the  respect  he  felt  for 
the  great  judge  who  decided  it  prevejited 
his  saying  more  of  the  judgment  than 
that  he  did  not  understand  it>  and  that 
if  it  were ,  applicable  to  th£  case  then 
before  him,  he  should  hesitate  for  some 
time  before  following  it. 

^wliere     status    is     presvniably     the 
niotiTe  for  tlio  gift. 

In  Re  Davenport  (1852)  1  Smale  &  G. 
126,  65  Sng.  Reprint,  55,  where  testator 
gave  a  sum  of  money  in  trust  for  hia 
nephew  for  life,  and  from  and  immedi- 
ately after  his  decease,  in  case  the  neph- 
ew's wife  should  survive  him,  to  her  for 
life,  and  afterward  in  trust  to  pay  the 
capital  among  his  nephew's  children,  it 
was  held  that  a  woman  with  whom  the 
nephew  had  cohabited  for  many  years, 
and  who  was  supposed  by  the  testator 
to  be  his  nephew's  wife,  although  she 
was  not  such  in  fact,  was  not  entitled 
to  the  income  of  the  trust  fund,  there 
being  nothing  to  indicate  that  she  was 
personally  known  to  the  testator,  or 
known  to  him  in  such  a  way  as  to  lead 
to  the  inference  that  she  was  intended 
by  the  reference  to  the  nephew's  wife, 
or  to  justify  the  court  in  arriving  at  the 
conclusion  that  no  other  person  but  her 
was  in  the  testator's  mind  when  he 
framed   the  gift.     The   vice   chancellor 
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said :  '^Suppose,  for  azMnpk^  the  neph- 
ew had  survived  the  testator,  and  mar- 
ried, and  afterwards  died;  there  would, 
in  that  case,  be  in  existence  a  person 
exactly  answering  in  every  respect  the 
legatee  described  in  the  will,  namely, 
the  nephew's  wife.  Could  there  be  a 
doubt  that,  under  these  circumstances, 
that  wife  would  be  entitled  to  the  leg- 
acy? Yet,  according  to  the*  construc- 
tion I  am  invited  to  put  upon  this  wiU, 
I  should  be  bound  to  declare  that  the 
wife  of  G.  C.  Davenport  did  not  answer 
the  description  contained  in  the  will, 
but  that  this  poor  lady,  who,  it  is  eon- 
ceded,  was  not  the  wife  of  the  testator's 
nephew,  is,  nevertheless,  accurately  de- 


scribed as  his  wile.  Mueh  as  X  regret 
the  result,  I  am  bound  to  declare  that 
she  is  not  entitled  under  these  words  to 
the  testator's  bounty." 

In  Miller  v.  Miller  (1894)  79  Hun, 
197,  30  N.  Y.  Supp.  116,  it  was  held 
that  a  woman  claiming  to  be  the  wife 
of  testator's  son,  who,  durinp^  the  period 
of  such  alleged  matrimonial  relation, 
had  a  wife  living,  could  not  claim  the 
benefit  of  a  provision  made  for  the  'Srife 
and  children"  of  such  son,  where  the 
evidence  failed  to  establish  that  the  tes- 
tator recognized  her  as  his  son's  wife, 
or  knew  of  his  son's  relations  with  her. 

E.  S.  0. 


KANSAS  SUPRRME  COURT. 

G.  B.  McADOW,  Appt., 

V. 

KANSAS  CITY  WESTERN  RAILWAY 

COMPANY. 

(96  Kan.  423,  151  Pae.  1113.) 

Evidence  ^  contract  to  pay  wages. 

1.  The  evidence  examined,  and  held  suffi- 
cient to  take  to  the  jury  the  question  wheth- 
er a  railroad  company  had  contracted  with 
an  employee  to  pay  him  half  wages  during 
any  disability  resulting  from  an  injury  re- 
ceived in  the  course  of  his  service. 

For  other  case*,  see  Trial,  II.   6,  in  Dig. 

1-52  N.  S, 
Jndirment  —  for  Injury  —  action   for 

wages. 

2.  An  action  by  an  employee  to  recover 
upon  a  contract  that  he  should  receive  half 
wages  during  disability  resulting  from  an 
injury  occurring  in  the  course  of  his  serv- 
ice is  not  barred  by  a  judgment  in  his  favor 
for  damages  on  account  of  the  same  injury, 
based  on  the  theory  that  it  was  the  result  of 
his  employer's  negligence. 

Fi»r  other  cases,  see  Judgment,  II,  d,  in  Dig, 

1-52  y,  S. 
Corporation  —  powers  ~  contract     to 

pay  wages. 

3.  A  railroad  corporation  has  incidental 
powers  to  contract  with  its  own  employees 
to  pay  them  half  wages  during  disability  re- 
sulting from  service  accidents. 

For  other  cases^  see  Corporations,  IV,  d>  1, 
in  Dig.  1-^  N.  B. 

(October  9,  1915.) 

Headnotes  by  Mason,  J. 


Note.  ^  On  employer's  agreement  to  pay 
employee  during  disability,  or  his  contribu- 
tion to  insurance,  as  affecting,  or  affected 
by,  recovery  against  him  for  personal  in- 
jury, see  annotation  following  this  case, 
poet,  1159. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Wyandotte  Coun- 
ty in  defendant's  favor  in  a  suit  upon  a  con- 
tract for  the  recovery  of  half  wages  during 
disability  resulting  from  an  accident  while 
in  defendant's  employ.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs. '  J.  O.  Knierson,  David  J. 
Smith,  and  Atwood  Sk  Hill,  for  appellant: 

Damages  sought  in  the  Missouri  action 
were  not  a  bar  to  the  damages  sought  in 
the  present  action. 

Gatzweiler  v.  Milwaukee  Electric  R.  k 
Light  Co.  136  Wis.  34,  18  L.R.A.(N.S.)  211, 
128  Am.  St.  Rep.  1057,  116  N.  W.  683,  16 
Ann.  Cas.  633;  ^Etna  L.  Ins.  Co.  v.  Parker, 
30  Tex.  Civ.  App.  521,  72  8.  W.  621,  96 
Tex.  287,  72  S.  W.  168,  680. 

The  causes  of  action  in  the  present  case 
and  in  the  Missouri  case  are  not  the  same. 

Clifton  V.  Meuser,  88  Kan.  408,  43  L.R.A. 
(N.S.)  124,  129  Pac.  159;  Stroup  v.  Pepper, 
69  Kan.  241,  76  Pae.  825;  Hudson  v.  Rem- 
ington Paper  Co.  71  Kan.  300,  80  Pac.  668, 
6  Ann.  Cas.  103;  Tracy  v.  Kerr,  47  Kan. 
658,  28  Pac.  707. 

The  defendant  company  has  no  right  to 
raise  the  question  of  ultra  vires,  because  it 
never  pleaded  that  defense;  and  it  is  es- 
topped from  pleading  such  a  defense,  since 
the  plaintiff  has  fully  performed  the  con- 
tract and  the  defendant  has  had  all  its 
benefits. 

Sherman  Center  Town  Co.  v.  Morris,  43 
Kan.  282,  19  Am.  St.  Rep.  134,  23  Pac.  569; 
Hanna  v.  Chicago,  R.  I.  &  P.  R.  Co.  89 
Kan.  503,  132  Pac.  154;  Emporia  v.  Em- 
poria Teleph.  Co.  88  Kan.  452,  129  Pac. 
187;  Arkansas  Valley  Town  &  Land  Co.  v. 
Lincohi,  56  Kan.  145,  42  Pac.  706;  Alexan- 
dria, A.  &  Ft.  S.  R.  Co.  V.  Johnson,  58  Kan. 
175,  48  Pac.  847;  Harris  v.  Independence 
Gas.  Co.  76  Kan.  750,  13  L.R.A.(N.S.) 
1171,   92   Pac.   1123;    Union  Ttnist  Co.   v. 
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KendftU,  20  Kan.  615;   Solomon  R.  Go.  t. 
Jones,  30  Kali.  691,  2  Pac.  657. 

Messrs.  C.  F.  RuCchlngs  and  McCabe 
Moore  for  appellee. 

Mason,  J.,  delivered  the  opinion  of  the 
aouri : 

G.  B.  McAdow  brmight  an  action  against 
the  Kansas  City  Western  Railway  Company 
upon  an  oral  contract  of  insurance  which 
he  alleged  had  been  made  at  the  time  of  his 
employment  as  a  motofman,  by  which  the 
company  agreed,  in  consideration  of  50 
cents  a  month  being  deducted  from  his  pay, 
that  if  he  should  be  injured  in  its  service, 
lie  should  receive  half  wages  during  the 
time  (not  exceeding  a  year)  of  his  result- 
ing disability.  At  the  conclusion  of  the 
-evidence  the  court  directed  a  verdict  for 
the  defendant,  and  a  judgment  was  rendered 
accordingly,  from  which  the  plaintiff  ap- 
peals. 

That  the  plaintiff  was  disabled  for  a  time 
l>y  an  injury  received  in  December,  1911, 
in  the  course  of  his  employment,  was  not 
contested.  The  defendant  maintaihs  that 
the  decision  was  justified  upon  the  ground 
that  the  evidence  conclusively  showed  that 
Its  contract  with  the  plaintiff  was  that  tliQ 
50  cents  a  month  referred  to  should  be  used 
to  pay  for  accident  insurance  to  be  pro- 
cured to  the  amount  stated  from  a  com- 
pany in  that  business,  the  plaintiff's  claim 
in  the  event  of  an  injury  to  be  against  the 
corporation  issuing  the  policy;  that  a  simi- 
lar amount  was  deducted  from  the  wages  of 
all  employees  and  used  for  that  purpose, 
the  insurance  company,  in  case  of  an  in- 
jury, making  payment  to  the  railway  com- 
pany, which  turned  the  money  ovet  to  the 
person  injured.  The  suggestion  is  also 
made  that  the  action  was  barred  by  a  judg- 
ment for  $7,500  which  the  plaintiff  had  al- 
ready obtained  against  the  defendant  on 
account  of  the  same  injury,  on  the  theory 
that  it  was  due  to  his  employer's  negli- 
gence. 

The  oral  evidence  as  to  the  character  of 
the  contract  was  conflicting.  The  plaintiff's 
version  was  supported  by  his  testimony,  and 
the  defendant's  by  that  of  its  superintend- 
ent. No  written  contract  of  insurance  of 
any  character  was  produced.  Two  circum- 
stancea  aia  reiied  upa%  bf^Htn  de&wdaiit  as 
establial^iig  ita  conteniipn  in  this  regard 
by  the  evidence  of  the  plaintiff  himself.  In 
1908  he  received  a  minor  injury,  as  a  re- 
sult of  which  he  was  paid  $8.40  in  virtue 
of  the  arrangement  regarding  the  insur- 
ance. The  payment  was  made  to  him  by 
the  defendant  by  means  of  a  voucher  in  the 
form  of  a  bill  or  statement  of  account, 
audited  and  approved  by  the  officers  of  the 
company,  the  statement  of  the  item  read- 
KR.A.1917B. 


•ing:  ''For  amount  of  insurance  collected 
from  Travelers'  Insurance  Company,  ac- 
count of  injuries  received  September  3,  1908, 
$8.40." 

The  plaintiff  testified  that  he  signed  the 
receipt  attached  to  the  voucher,  acknowl- 
edging payment  of  the  amount V  that  he 
might  have  read  the  part  referring  to  the 
Travelers'  Insurance  Company,  but  that  he 
knew  nothing  about  it;  that  he  had  not  ap- 
plied for  accident  insurance,  nor  authorized 
it  to  be  taken  for  him  in  that  or  any  other 
insurance  company;  that  he  did  not  Vnow 
whether  the  defendant  insured  itself,  nor 
what  it  did  with  the  50  cents  deducted  from 
his  pay  checks.  We  do  not  regard  the  lan- 
guage of  the  voucher  as  affording  conclu- 
sive evidence  of  the  terms  of  any  contract 
between  the  defendant  and  the  insurance 
company,  or  of  any  contractual  relations 
between  the  company  and  the  plaintiff.  The 
superintendent  of  the  railway  company,  who 
attended  to  the  employment  of  the  plaintiff 
and  other  motormen,  testified  that  he  never 
explained  to  them  orally  about  the  deduc- 
tion of  50  cents  a  mbnth,  but  that  he  Wrote 
orders  concerning  it.  The  plaintiff  was 
asked  on  cross-e^tamination  if  he  always 
read  all  the  notices  that  were  posted  by  the 
superintendent.  He  answered:  ''Yes;  that 
was  our  orders."  The  defendant  introduced 
in  evidence  a  notice  signed  by  the  superin- 
tendent, dated  December  19,  1910.  The 
plaintiff  testified  that  he  supposed  it  had 
been  posted,  but  did  not  remember  it.  It 
was  addressed  to  all  employees  of  the  rail- 
way company,  and  began  thus:  ''The  com- 
pany has  renewed  the  workmen's  collective 
insurance  policy  for  1910  and  1911.  This 
is  the  policy  where  the  employee  pays  the 
insurance  company  50  cents  per  month  and 
receives  half  pay  if  injured  from  the  insur- 
ance company.'* 

Whether  the  plaintiff  ever  saw  and  ^ead 
this  notice  would  seem  to  be  a  question  of 
fact  to  be  determined  by  the  jury.  But,  as- 
suming that  he  did,  we  cannot  say,  as  a 
matter  of  law,  that  the  notice  changed  the 
character  of  whatever  contract  already  ex- 
isted between  the  plaintiff  and  thie' defend- 
ant, or  that  it  affords  conclusive  evidence 
of  what  the  contract  was. 

The  defendant  relies  largely  upon  the  doc- 
trine 3q>pJi8d  in  CnrpeDter  v.  Chicago  A;  G. 
I.  R.  Co.  21  Ind.  App.  88,  51  N.  E.  493, 
494,  where  it  was  held  that  no  action  would 
lie  against  a  railway  company  upon  a  con- 
tract relating  to  deducting  amounts  from 
the  wages  of  its  employeee  to  pay  for  acci- 
dent insurance.  The  contract  there  involved 
was  in  the  form  of  a  certificate  given  to  the 
employee,  signed  by  his  employer  and  by 
the  insurance  company,  the  part  which  is 
material    for    present    purposes    reading: 


n^a 
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"This  is  to  certify  that  Emanu«l  Carpenter, 
sec.  26,  Coal  Bluff,  is  insured  by  the  Ameri- 
can Casualty  Insurance  k  Security  Company 
of  Baltimore,  Maryland,  against  accident 
resulting  in  bodily  injury  or  death.  By 
the  terms  of  the  policy  the  above-named 
person,  so  long  as  he  remains  an  employee 
of  the  Chicago  A  Eastern  Illinois  Railroad 
Company,  will  receive  through  the  paymas- 
ter of  that  railroad  company  in  case  of  ac- 
cident, however  and  whenever  happening  be- 
tween the  date  hereof  and  the  Ist  day  of 
May,  1893,  the  following  benefits:  .  .  . 
This  certificate  is  issued  in  accordance  with 
the  policy  of  insurance  issued  by  the  Ameri- 
can Casualty  Insurance  k  Security  Com- 
pany to  the  Chicago  &.  Eaatern  Illinois 
Railroad  Company  for  the  benefit  of  its  em- 
ployees."    (p.  89.) 

The  language  quoted  makes  it  entirely 
clear  that  the  employee  was  a  party  to  a 
contract  under  which  the  insurance  com- 
pany had  written  an  accident  policy  for  his 
benefit,  any  payments  under  it  to  be  made 
to  him  through  the  railroad  paymaster. 
Here  the  plaintiff  did  not  testify  to  auoh 
an  arrangement,  nor  did  the  defendant  in- 
troduce any  incontestable  proof  of  its  ex- 
istence. That  the  evidence  as  a  whole  may 
have  tended  strongly  in  that  direction  does 
not  affect  the  question  now  under  considera- 
tion. A  Canadian  court,  however,  has 
reached  a  conclusion  contrary  to  that  ar- 
rived at  in  the  Indiana  case  cited,  upon  a 
contract  quite  similar  to  the  one  there  in- 
terpreted. McKenzie  v.  Garth,  Rap.  Jud. 
Quebec,  0  B.  R.  224,  cited  in  note  in  11 
L.R.A.(N.S.)    194. 

We  do  not  regard  the  recovery  of  a  judg- 
ment against  the  defendant  for  the  plain- 
tiff's loss  of  time,  on  the  theory  that  his 
injury  was  due  to  its  negligence,  as  barring 
an  action  upon  the  contract  of  insurance, 
if  it  actually  existed.  A  contract  for  in- 
surance against  the  loss  of  time  as  the  re- 
sult of  accidental  injury  is  not  regarded 
as  one  of  mere  indemnity ;  and  therefore  the 
insurer  is  not  entitled  to  a  reduction  of 
liability  on  account  of  any  circumstance 
which  diminishes  the  actual  loss  of  the  in- 
sured, such  as  aid  or  compensation  he 
may  have  received  from  another  source.     1 


C.  J«  617.  Nor  ifl  the  insurer  subrogated  to 
the  insured's  rights  to  recover  damagea 
from  the  person  whoae  negligence  caused 
the  injury.  1  C.  J.  518.  The  question  ia 
fully  treated  in>  Gatzweiler  v.  Milwaukee 
Blectric  R.  A  Light  Co.  136  Wis.  34,  18 
L.R.A.(N.S.)  211,  128  Am.  St.  Rep.  1057, 
116  N.  W.  633,  16  Ann.  Gas.  633,  which  ia 
reprinted  in  the  three  series  of  selected 
cases.  The  latest  decision  •»  the  subject 
is  Suttles  v.  Railway  Mail  Aeso.  156  App. 
Div.  435,  141  N.  Y.  Supp.  1024,  wliere  the 
earlier  ones  are  reviewed.  The  cause  of  ac- 
tion on  the  contract  and  that  on  the  tort 
are  entirely  different  ^nd  are  Independent 
of  each  other.  The  one  is  founded  upon  an 
agreement  to  pay  a  fixed  amoimt  (or  an 
amount  to  be  arrived  at  by  a  fixed  stand- 
ard) if  disability  is  occasioned  by  an  in- 
jury; the  other  is  founded  upon  the  obliga- 
tion of  a  wrongdoer  to  make  amends  for  the 
result  of  his  misconduct.  The  circumstance 
that  the  aame  corporation  happens  to  be 
charged  both  upon  the  contract  and  upon 
the  tort  does  not  affect  the  essential  char- 
acter of  its  liability  in  either  a^ect,  or 
take  the  case  out  of  the  operation  of  the 
general  rule.  Many  courts  have,  considered 
the  validity  and  effect  of  a  contract  that, 
upon  the  happening  of  an  accident,  the  em- 
ployee shall  elect  between  accepting  the 
benefits  of  a  reliei  fund  provided  by  his 
employer,  and  the  prosecution  of  an  action 
for  damages.  Kote  in  U  L.R.A.(N.&)  182. 
Such  a  question  could  hardly  arise  if  there 
were  an  inconsiatency  between  the  two  reme- 
dies. 

It  is  urged  that  the  defejidant  had  no 
power  to  bind  itself  by  a  contract  for  acci- 
dent insurance.  Doubtless  it  could  not  enter 
into  a  general  busineas  of  writing  policies 
of  that  character.  But  a  railway  corpora- 
tion has  the  incidental  power  to  make  vari- 
ous arrangements  for  the  protection  of  its 
own  employees  (10  Cyc.  1J43),  and  no  rea- 
son is  apparent  why  it  might  not  embody 
in  its  contracts  of  employment  a  provision 
that  it  would  pay  partial  wages  in  case  of 
diaability,  in  consideration  of  a  deduction 
to  be  made  from  each  pay  check. 

The  judgment  is  reversed,  and  the  cause 
renmnded  for  a  new  trial. 


•Eiii|»loyer's  agroemenl  to  pay  employee  during  diMibility, 


his  contribution 

against  him  for  personal  injury. 

This  note  is  intended  to  include  only 

cases  where,  as  in  McAdow  v.  Kansas 

City  WEBTvaxf  R.  Co.  ante,  1157,  there 

was  no  agreement  by  the  employee  that, 

in  case  of  injury,  he  would  elect  whether 

be  would  acc^t  the  benefits  of  an  in- 
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surance  policy  or  of  a  relief  association, 
or  whether  he  would  bring  an  action 
against  the  employer  lor  the  injury. 

As  to  contract  requiring  servant  to 
elect  between  aeceptanee  of  beneftt  out 
of  the  relief  fund  and  a  prooecution  of 
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his  claim  in  an  action  for  damages^  see 
notes  to  Frank  v.  Newport  Min.  Co.  11 
L.R.A.(N.S.)  182,  and  Koeller  v.  Chi- 
<;ago,  B.  k  Q.  R.  Co.  48  L.R.A.(N.S.) 
440. 

McAdow  v.  Kansas  Citt  Western  R, 
Co.  finds  support  in  Dover  v.  Mississippi 
River  Sc  B.  T.  R.  Co.  (1903)  100  Mo. 
App.  330,  73  S.  W.  298,  which  holds  that 
an  employee  who  is  injured,  by  accept- 
ing the  benefit  of  an  accident  policy,  the 
premiums  of  which  were  paid  partly  by 
the  employee  and  partly  by  the  employ- 
er, is  not  precluded  from  bringing  an 
action  against  the  employer  for  personal 
injuries,  in  the  absence  of  an  express 
agreement  between  the  employer  and 
employee  that  the  acceptance  of  such 
insurance  shall  constitute  a  release  of 
any  claim  for  damages  against  the  em- 
ployer on  account  of  the  injuries. 

In  Coots  V.  Detroit  (1889)  75  Micll. 
«28,  5  L.R.A.  315,  42  N.  W.  1124,  it  was 
held  that  the  provision  of  the  Detroit 


charter  that  a  fireman  totally  disabled 
by  the  discharge  of  his  duties  may  be 
placed  on  the  retired  list  with  a  pen- 
sion, by  a  vote  of  the  fire  commission, 
is  not  mandatory,  but  gives  the  com- 
mission only  an  option  to  do  so;  and 
such  provision  is  no  bar  to  recovery  by 
a  fireman  for  injuries  received  by  him 
in  the  discharge  of  duty,  for  the  dam- 
ages for  which  the  city  is  otherwise  lia- 
ble. 

So,  also,  it  was  held  in  Kansas  City 
V.  McDonald  (1899)  60  Kwl  481,  45 
L.R.A.  429,  57  Pac.  123,  6  Am.  Neg.  Rep. 
67,  that  the  purchase  of  an  accident 
policy  by  a  city  for  a  fireman,  under 
Kansas  Laws  1895,  chap.  3u3,  out 
of  a  fund  created  by  a  tax  on  foreign 
fire  insurance  companies,  and  the  pay- 
ment of  the  policy  to  the  widow  of  the 
fireman,  after  his  death,  was  no  defense 
to  her  action  against  the  city,  under 
Kansas  Code,  §  422,  for  negligence  in 
causing  his  death.  J.  H.  B. 
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LOUISVILLE  &  NASmiLLE  RAILROAD 
COMPANY,  Appt., 
V.    ■ 

JOHN  W.  IJ^WSON,  JB.,  by  Next  Friend. 
(161  Ky.  39,  170  S.  W.  198.) 

Rallroud  —  licensee  drawn  under  train 

—  liability. 

A  railroad  company  is  not  bound  to  mod- 
ify the  speed  of  its  train  in  panslng  a  li- 
censee walking  along  its  traclc  with  knowl- 
edge of  the  approach  of  the  train,  to 
prevent  hii^  being  ^awn  under  the  train. 
For  other  case^y  see  Railroads,  11.  d,  2,  in 

Dig.  i-J.2  y.  8. 

(November  13,  1914.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Warren  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  B.  D.  WarflcJd,  Cliarlea  H. 
Moorman,  and  Siina  &  Hodes,  for  appel- 
lant : 

Tiiere  was  no  evidence  tending  to  show 
negligence    on    the    part    of    the   defendant 


Note.  —  As  to  liability  for  injury  to  per- 
son  near  track  in  consequence  of   suction 
from  passing  train,  see  annotation  foltow- 
isg  .thie  case,  post,  1162. 
L.R.A.1917B. 


proximately  causing  the  injury  to  the  plain- 
tiff. 

Louisville  &  N.  R.  Co,  v.  MoUoy,  122  Ky. 
219,  91  S.  VV.  685;  Louisville  &  N.  E,  Co.  v. 
Redmon.  122  Ky.  385,  91  S.  W.  722;  Hqbaok 
V.  Louisville,  H.  &  St.  L.  R.  Co.  30  Ky.  L. 
Rep.  476,  99  S.  W.  241 ;  Louisrille  &  N.  R. 
Co.  v.  Bays,  142  Ky.  400,  34  L.B.A.(N.S.) 
678,  134  8.  W.  450;  Graney  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  157  Mo.  666,  50  L.R.4.  153, 
57  S.  W.  276,  140  Mo.  89,  38  L.R.A.  633,  41 
S.  W.  246;  Chesapeake  &  O.  R.  Co.  v.  Ander- 
son, 93  Va.  650,  25  S.  E.  947,  8  Am.  Neg. 
Cas.  651;  Hunter  v.  New  York,  0.  &  W. 
R.  Co.  116  N.  Y.  615.  6  L.R.A.  246,  23  N.  E. 
9;  Elliott,  RailrottdA,  2d  ed.  §  1703;  Hud- 
son V.  Rome,  W.  &  0.  R.  Co.  145  N..Y.  408, 
40  N.  E.  8;  Johns  v.  Northwestern  Mut. 
Relief  Aeso.  90  Wis.  332,  41  L.R.A.  587,  68 
N.  W.  276;  Lake  Erie  k  W.  B.  Co.  v.  Stick, 
143  Ind.  449,  41  N.  K.  365;  Re  Harriot,  146 
N.  Y.  540,  40  N.  E.  246;  Butero  y.  Travelers* 
Acci.  Ina.  Co.  96  Wis.  536,  65  Am.  St.  Rep. 
61,  71  N.  W.  811 ;  Louisville,  H.  &  St.  L.  R. 
Co.  V.  Jolly,  28  Ky.  L,  Rep.  989,  90  S.  W. 
977;  American  Brewing  Asso.  v,  Talbot,  141 
Mo.  674,  64  Am.  St.  Rep.  538,  42  S.  W.  679 ; 
Adkins  v.  Big  Sandy  &  C.  R.  Co.  147  Ky. 
30,  143  S.  W.  764. 

Plaintiff's  negligence  was  the  proximate 
cause  of  the  injury  to  him. 

Louisville  ^.  N.  R.  Co.  v.  Fox,  20  Ky.  L. 
Rep.  81,  42  S.  W.  922;  Rupard  v.  Chesa- 
peake A  O.  R.  Co.  88  Ky.  280,  7  L.R.A.  316, 
11  S.  W.  70. 

MeasTB.  Bradbum  A  Bftaham  fcnr  ap- 
pellee. 
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Clay,  C^  filed  the  following  opinion: 

On  Jsiovember  19,  1912,  John  W.  I^wson, 
Jr.,  a  boy  fifteen  years  of  age,  and  weigh- 
ing about  100  pounds,  was  run  over  and 
injured  by  a  train  operated  by  the  Louis- 
ville &  Nashville  Railroad  Company.  The 
large  toe  of  his  left  foot  and  his  right  foot 
and  ankle  were  crushed.  Suing  by  his 
fatlier  as  his  next  friend^  he  brought  this 
action  against  the  railroad  company  to  re- 
cover damages.  From  a  verdict  and  judg- 
ment in  his  favor  for  $5,500,  the  railroad 
company'  appeals. 

The  accident  occurred  just  inside  the 
limits  of  Smitli's  Grove,  an  incorporated 
town  of  about  800  inhabitants.  Defendant's 
tracks  run  northeast  and  southwest  through 
the  town.  Plaintiff  resided  with  his  father 
near  what  is  known  as  'Xawson's  Crossing," 
some  distance  north  of  the  depot.  There  was 
testimony  to  the  effect  that  a  pathway  along 
defendant's  tracks  north  of  its  depot  and  up 
to  the  second  crossing  above  was  used  by  the 
residents  of  the  town  of  Smith's  Grove 
living  in  that  section  and  by  others  who 
lived  three  miles  north  of  Smith's  Grove. 
There  were  about  a  half  dozen  houses  in  that 
section  of  the  town  near  the  railroad  right 
of  way,  and  these  houses  were  on  macadam- 
ized streets.  There  were  sidewalks  on  these 
streets  leading  to  the  town.  Briefly  stated, 
plaintiff's  account  of  the  accident  is  as  fol- 
lows: 

T^te  in  the  afternoon  on  the  day  of  the 
injury  his  mother  sent  him  out  to  look  for 
his  father,  who  was  expected  to  return  home 
with  a  wagon  and  team.  He  went  upon  de- 
fendant's right  of  way  at  the  second  crossing 
north  of  its  depot.  He  then  started  south 
along  the  pathway  on  defendant's  right  of 
way.  After  walking  south  for  some  dis- 
tance, he  retraced  his  steps  toward  the 
crossing,  where  he  entered  the  right  of  way. 
He  was  walking  for  the  purpose  of  keeping 
warm.  He  then  turned  and  started  south 
for  the  second  time.  After  he  walked  some 
distance,  he  saw  a  train  approaching  about 
100  feet  from  him.  About  6  feet  from  the 
track  was  a  small  ditch.  As  the  train  ap- 
proached he  moved  to  the  edge  of  the  diteh. 
While  walking  along  the  edge  of  the  ditch, 
he  was  drawn  under  the  train  and  engine. 
The  train  was  going  very  fast.  After  re- 
ceiving the  injuries  he  called  for  help.  A 
neighbor  responded  and  took  him  to  his 
home. 

Mr.  Witherspoon,  a  resident  of  Smith's 
Grove,  stated  that  he  saw  a  freight  train 
leave  the  station  about  the  time  the  boy 
claims  to  have  been  injured,  and  this  train 
was  going  very  fast;  in  his  opinion  its  speed 
was  25  or  30  miles  an  hour.  Some  railroad 
postal  clerks  And  otlicrs  testified  that  they 
had  seen  mail  bags  and  packages  of  papers 
L.R,A.1917B. 


which  had  be^  thsowA  from  the  train 
drawn  under  it.  With  the  exception  of  one 
witness,  none  of  them  had  ever  seen  a  live 
object  drawn  under  the  train.  That  witnesa 
stated  that  upon  one  occasion  he  saw  a  man 
on  a  railroad  platform  sucked  under  a 
train.  He  refused  to  say  who  it  was.  Other 
witnesses  testified  that  there  was  no  suction 
toward  a  train  until  the  train  itself  had 
passed  and  the  air  rushed  in  to  fill  the 
vacuum  made  by  the  passing  train.  ]>e- 
fendant's  witnesses  testified  that  the  speed 
of  the  train  it  is  claimed  struck  plaintiff 
was  not  greater  than  8  or  10  miles  an  hour. 
The  train  consisted  of  an  engine  and  about 
33  freight  cars,  and  it  was  impossible,  with- 
in the  short  space  lying  between  the  depot 
where  it  was  stopped  and  the  place  of  the 
injury,  to  have  gotten  up  its  speed  of  25  or 
30  miles  an  hour.  These  witnesses  ail  testi- 
fied that  they  had  never  heard  of  any  live 
object  being  sucked  under  a  train.  The 
engine  of  the  train  was.  examined  at  Row- 
letts,  a  station  north  of  Smith's  Grove,  and 
there  were  no  marks  on  it  indicating  that 
anyone  had  been  struck  by  it. 

Briefly  stated,  plaintiff  contends  that  the 
recovery  in  the  lower  court  is  proper  for 
the  following  reasons:  The  evidence  shows 
that  defendant's  right  of  way  was  used  as 
a  footpath  by  a  large  number  of  persons- 
with  the  knowledge  and  acquiescence  of  th^ 
railroad  company.  The  accident  occurred  in 
an  incorporated  town.  Plaintiff,  therefore, 
was  not  a  trespasser,  but  a  licensee.  In  ap- 
proaching the  place  where  plaintiff  was  in- 
jured, it  was  the  duty  of  the  defendant  to 
keep  a  lookout  and  give  timely  warning  of 
the  approach  of  its  trains,  and  to  use  ordi- 
nary care  in  the  operation  of  its  trains  not 
to  injure  anyone  walking  along  its  right  of 
way.  Plaintiff's  case,  however,  is  not  based 
on  a  failure  to  keep  a  lookout  or  to  give 
proper  signals  of  the  approach  of  the  train. 
Though  plaintiff  says  he  did  not  hear  the 
signals,  he  admits  that  he  saw  the  train 
approaching.  No  signals  were  therefore 
necessary  to  apprise  him  of  that  which  he 
already  knew.  The  sole  ground  of  negli- 
gence relied  on  is  that  defendant  failed  to 
moderate  the  speed  of  the  train  so  as  to 
prevent  plaintiff's  being  drawn  thereunder. 

In  discussing  defendant's  liability  we 
shall  assume  that  plaintiff  was  a  licensee, 
and  that  there  was  evidence  tending  to  show 
that  the  freight  train  in  question  was  mov- 
ing about  25  or  30  miles  an  hour.  The  ques- 
tion sharply  presented,  then,  is;  Does  a 
railroad  company  owe  to  a  licensee  walking 
near  its  tracks,  and  who  knows  of  the  ap- 
proach of  the  train,  the  duty  of  slacking  the 
speed  of  its  trains  in  order  to  prevent  him 
from  being  sucked  under  the  train  f 

While   it  mav  be  true  that  evidence  of 


LOUISVILLE  k  X.  R.  00.  v.  LAWSON. 


1163 


witnesfieg  tiiai  they  liad  never  heard  of  a 
particular  accident  does  not  show  that  such 
an  accident  had  never  happened,  or  that  it 
Ahouhl  not  have  been  anticipated  (Trinity 
A  B,  V.  R.  Co.  V.  McDonald,  —  Tex.  Civ. 
App.  --,  160  S.  W.  984),  yet  this  rule, 
we  take  it,  is  not  without  qualification. 
Bvery  day  hundrede  of  trains  are  run  at  the 
rate  of  26  or  30  miles  an  hour.  These  trains 
pass  hundreds  and  perhaps  thousands  of 
persons  standing^  within  5  or  6  feet  of  the 
track.  If  the  suction  from  trains  were  great 
enough  to  draw  persons  under  the  trains, 
there  woidd  have  been  innumerable  aoei'^ 
dents  of  the  kind  under  consideration.  Not- 
withstanding this  fact,  several  railroad  men, 
who  certainly  had  an  opportmiity  to  speak 
from  long  experience,  say  that  they  never 
heard  of  a  live  object,  capable  of  resisting, 
being  sucked  under  a  train.  Not  only  so,  but 
the  only  two  cases  that  have  ever  come  be- 
fore the  courts,  so  far  as  we  know,  are  the 
case  under  consideration  and  the  case  of 
Graney  v.  St.  Louis^  I.  M.  A  S.  R.  Co.  157 
Mo.  666,  50  L.R.A.  153,  57  8.  W.  276,  where 
a  recovery  was  denied  on  the  ground  that 
the  accident,  even  if  it  took  place  as  claimed 
by  plaintiif,  was  not  one  that  might  have 
been  reasonably  anticipated.  Where  in  a 
case  like  this  it  is  contended  that  the  acci- 
dent was  the  result  of  the  negligence  of  the 
railroad  company,  combined  with  the  opera- 
tion of  a  natural  law,  and  where  not  only  the 
character  of  f^e  accident,  but  the  conditions 
attending  the  everyday  operation  of  trains, 
are  such  that  the  accident  would  have  fre- 
quently happened  if  the  natural  law  were 
such  as  to  make  it  possible,  we  conclude 
that  evidence  to  the  effect  that  no  such  ac- 
cident had  ever  happened  has  a  strong  and 
important  bearing  on  the  question  whether 
or  not  it  should  have  been  reasonably  an- 
ticipated. 

We  deem  it  unnecessary,  for  the  purposes 
of  this  case,  to  pass  on  the  question  of  the 
possibility  of  such  an  accident.  We  con- 
tent ourselves  with  saying  that,  even  if 
possible,  the  probability  of  its  occurrence  is 
so  remote  that  it  cannot  be  said  to  be  an 
accident  which  should,  in  the  exercise  of 
ordinary  care,  be  reasonably  anticipated  by 
those  operating  railroad  trains.  That  being 
true,  a  railroad  company  does  not  owe  the 
licensees  walking  along  the  side  of  its 
tracks,  and  who  know  of  the  approach  of  its 


trains,  the  duty  of  moderating  the  speed 
of  the  trains  so  as  to  prevent  their  being 
socked  under  the  trains.  This  court  has 
adopted  a  very  liberal  rule  with  respect  to 
licensees  on  tracks  of  a  railroad  company. 
Where  in  populous  or  thidcly  settled  com- 
munities the  tracks  are  used  l^  such  large 
numbers  of  persons  that  the  presence  of 
persons  on  the  tracks  may  be  reasonably 
anticipated,  we  are  committed  to  the  doc- 
trine that  it  is  the  duty  of  the  company 
under  such  circumstances  to  keep  a  look- 
out, to  give  warning  of  the  approach  of  the 
train,  and  to  have  the  train  under  reason- 
able control.  Illinois  C.  R.  Co.  v.  Murphy, 
123  Ky.  787,  U  L.R.A.(N.S.)  362,  97  S. 
W.  729.  The  reason  for  requiring  trains  to 
be  under  reasonable  control  is  to  make  the 
lookout  ^ective;  that  is,  to  enable  those 
in  charge  of  the  trains  to  stop  them  when 
persons  are  seen  on  the  tracks  or  so  near 
them  as  to  be  in  danger  of  being  struck 
by  the  trains.  Here  we  are  asked  to  go 
a  step  further,  and  to  say  that  the  speed  of 
the  train  must  be  reduced,  not  only  to 
avoid  striking  persons  on  or  near  the  tracks, 
but  to  prevent  persons  otherwise  in  a  place 
of  safety  from  being  sucked  under  the  train. 
Even  in  the  Murphy  Case  the  court  said: 
'To  compel  the  railroad  trains  to  creep 
along  under  full  control,  in  anticipation  of 
what  probably  would  not  occur,  vie.,  the 
meeting  or  evertaking  a  sttuy  trespasser, 
would  not  be  reasonable,  because  most  likely 
wholly  unnecessary." 

The  danger  of  striking  a  trespasser  is 
infinitely  greater  than  the  danger  of  injur- 
ing a  licensee  by  suction.  Trespassers  are 
frequently  killed.  The  number  of  persons 
actually  sucked  under  trains,  even  if  such 
cases  ever  occur,  is  so  infiuitesimally  small 
it  would  certainly  be  unreasonable  to  re- 
quire railroad  companies  to  reduce  the  speed 
of  their  trains  for  the  purpose  of  avoid- 
ing such  accidents.  If  there  be  any  dagger 
from  suction,  certainly  a  licensee,  who  knows 
of  the  approach  of  a  train  and  has  a  reason- 
able opportunity  to  do  so,  must  get  away 
from  the  track  a  sufficient  distance  to  avoid 
being  injured  in  that  way.  In  our  opinion, 
the  trial  court  erred  in  not  directing  a 
verdict  in   favor  of  defendant. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


Annotation— Liubflity  for  mjiary  to  person  near  track  in 

floetion  from  passing  train. 


consequence  of 


The  decision  in  Louisvillb  A  N.  R.  Co. 

T.  Lawsok,  ante,  1161,  that  a  railroad 

company  is  not  bound   to   modify   the 

speed  of  its  train  in  passing  a  licensee 
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walking  along  its  track,  with  knowledge 
of  the  approach  of  the  train,  to  prevent 
his  being  drawn  under  it,  appears  sound. 
It   should   be   observed,   however,   that 
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while  the  decision  is  apparently  placed/ 
in  part  at  least,  on  the  ground  that  such 
an  oeeurrence,  if  possible,  is  neverthe- 
less so  improbable  as  not  to  be  reason- 
ably anticipated  by  the  exercise  of  ordi- 
nary care;  yet,  apart  from  this,  the 
decision  is  sustainable  on  the  ground 
that  those  in  charge  of  the  train  have  a 
right  to  assume  that  a  licensee  walking 
along  the  track,  who  sees  the  train  ap- 
proaching, will  get  far  enough  away 
from  the  track  to  avoid  being  drawn 
under  the  train,  if  there  is  danger  from 
suction,  as  they  have  a  right  to  assume 
that  a  trespasser  who  sees  the  train  ap- 
proaching will  leave  the  track;  and  in 
the  latter  part  of  the  opinion  the  court 
intimates  that  its  conclusions  rest  part- 
ly, at  least,  on  the  latter  ground. 

Whether  or  not  the  danger  of  a  per- 
son beside  the  track  being  sucked  under 
a  rapidl}'  moving  train  is  such  an  oc- 
currence as  should  reasonably  be  an- 
ticipated by  the  railroad  company,  so 
as  to  render  it  liable  for  the  injury,  is 
an  interesting  question,  as  to  which  there 
seems  to  be  a  difference  of  opinion 
among  the  authorities.  In  the  majority 
of  the  cases,  it  has  been  apparently  as- 
sumed that  an  injury  of  this  kind  is  one 
which  should  be  reasonably  anticipated. 
Attention  is  called  in  this  connection  to 
the  note  appended  to  Kreigh  v,  West- 
inghouse,  C.  K.  &  Co.  11  L.R.A-(N.S.) 
()d4;  on  the  question  of  anticipation  as 
an  element  of  proximate  cause,  and  to 
the  general  statement  therein  that  by 
the  great  weight  of  authority  it  is  as 
necessary  for  the  plaintiff  to  establish 
the  fact  that  the  injury  was  one  which 
might  have  been  reasonably  anticipated 
by  the  doer  of  the  negligent  act,  as  it 
is  to  show  that  there  was  no  other  ef- 
ficient intervening  cause;  and  that  the 
rule  that  an  injury  which  could  not  have 
been  foreseen  or  reasonably  anticipated 
as  the  natural  and  probable  result  of  a 
negligent  act  is  not  actionable  because 
it  is  not  the  proximate  cause  is  followed 
by  the  greet  majority  of  cases  involving 
the  question. 

In  accord  with  the  view  expressed  in 
Louisville  &  N.  R.  Co.  v.  Lawson*,  ante, 
1161,  that  the  danger  of  one  beside  the 
track  being  drawn  by  suction  under  a 
passing  train  is  not  one  which  should 
be  reasonably  anticipated  by  those  oper- 
ating the  train,  is  the  Missouri  decision 
cited  therein,  Graney  v.  Bt.  Louis,  L  M. 
&  S.  R.  Co.  (1900)  157  Mo.  666,  60 
L.R.A.  153,  57  S.  W.  276.  However, 
on  an  earlier  appeal  in  this  case  (1897) 
140  Mo.  89,  38  L.R.A.  633,  41  S.  W.  246, 

the  majority  of  the  court  were  appar^ 
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entiy  of  the  contrary  opinion  >on  this 
point.  The  action  was  for  the  death  of 
a  boy  nearly  twelve  years  old,  who, 
while  attempting  to  cross  a  railroad 
track,  waited  on  a  street  ci^ossing  for  a 
train  to  pass,  standing  about  2  or  3  feet 
from  the  rail,  and  was  apparently 
thrown  down  by  the  force  of  the  cur- 
rent of  air  from  the  train  and  rolled  un- 
der it.  On  the  first  appeal,  the  major- 
ity of  the  court  apparently  considered 
that  there  was  sufficient  evidence  of  neg- 
ligence on  the  part  of  the  railway  com- 
pany in  operating  the  train  at  a  rate  of 
speed  exceeding  6  miles  an  hour,  in  vio- 
lation, of  an  ordinance,  that  the  injury 
was  one  which  might  reasonably  have 
been  anticipated,  and  that  the  question 
of  contributory  negligence  was  for  the 
jury.  On  the  later  i^peal,  however,  as 
indicated  above,  a  majority  of  the  court 
were  of  the  opinion,  it  appears,  that  if 
the  injury  occurred  by  the  boy's  being 
sucked  under  the  train,  it  was  not  an 
occurrence  which  should  have  been  rea- 
sonably anticipated,  and  hence  there  was 
no  liability  therefor. 

In  cases  of  injury  to  persons  lawfully 
on  station  platforms  as  a  result  of  suc- 
tion or  wind  from  a  rapidly  passing 
train,  the  courts  have  generally  held 
that  the  questions  of  negligence  and  con- 
tributory negligence  were  for  the  jur>', 
and  have  assumed  apparently  that  re- 
covery for  such  an  injury  is  not  pre- 
cluded on  the- ground  that  it  should  not 
reasonably  be  anticipated. 

Thus,  where  a  man  wiis  waiting  at 
night  on  a  station  platform  for  a  train, 
and  a  belated  express  train,  without  no- 
tice of  any  kind,  dashed  by  at  the  rate 
of  a  mile  a  minute,  creating  a  suction 
which  drew  him  along  the  platform  and 
toward  the  train,  so  that  he  fell  and  re- 
ceived injuries  from  which  ke  died,  it 
was  held  that  the  question  whether  the 
deceased  by  standing  within  3  feet  of 
the  edge  of  the  platform  at  the  time  the 
train  approached  was.  guilty  of  contribu- 
tory negligence  was  a  question  of  fact 
for  the  jury,  and  that  a  nonsuit  directed 
on  t^at  ground  was  erroneous.  Munroe 
V.  Pennsylvania  R.  Co.  (1914)  85  N.  J. 
L.  688,  90  Atl.  254,  Ann.  Cas.  1916A, 
140.  The  decision  assumes  that  there 
was  sufficient  evidence  of  negligence  on 
the  part  of  the  railwav .  company  to  re- 
quire the  sulbmission  or  that  question  to 
the  jury.  And  it  should  be  observed 
that,  although  the  deceased  was  not 
drawn  under  the  traiti  as  the  result  of 
the  suction,  the  court  apparently  as- 
sumed that  the  proximate  cause  of  the 
death,   in   the  absence  of  contributory 
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negligenee^  was  the  suction  produced  by 
the  traiUj  and  that  the  railway  company 
would  be  liable  for  injuries  so  caused 
by  the  negligent  running  of  a  train  past 
a  station  at  a  high  rate  of  speed,  without 
warning. 

And  in  Crotshin  v.  Pennsylvania  R. 
Co.  (1916)  87  N,  J.  L.  11,  93  Atl.  110, 
the  plaintiff  recovered  for  injuries  re- 
ceived  by  being  drawn  against  an  ex- 
press train  passing  a  station,  or  by  hav- 
ing been  thrown  to  the  platform  of  the 
station,  by  the  suction  of  the  passing 
train.  The  court  in  sustaiuing  the  judg- 
ment dismissed  the  point,  with  the  ob- 
servation that  under  the  authority  of 
Munroe  v«  Pennsylvania  R.  Co.  (N.  J.) 
supra,  it  was  not  error  to  submit  to  the 
jury  the  question  of  fact  upon  which 
the  liability  of  the  defendant  was  rest- 
ed, and  that  the  verdict  was  not  against 
the  clear  weight  of  tbe  evidence. 

Also,  in  Schulz  v.  Nefw  York,  S.  &  W, 
R.  Co.  (1915)  87  N.  J.  L-  659,  94  Atl 
579,  where  there  was  evidence  that  the 
death  of  the  plaintiff's  husband  was  due 
to  his  being  drawn  by  suction  under  a 
train  which,  without  warning  or  notice, 
at  a  rate  of  from  55  to  60  miles  an  hour, 
passed  a  station  platform  on  which  he 
was  standing  3  feet  from  the  track,  it 
was  held  that  the  questions  of  negligence 
of  the  railway  company  and  of  contribu- 
tory negligence  of  the  deceased  were  for 
the  jury,  and  that  it  was  en-or  to  direct 
a  verdict  for  the  defendant.  In  this 
case,  one  of  the  witnesses  testified  that 
she  felt  the  effect  of  the  passing  train 
and  held  on  to  the  platform  to  prevent 
being  drawn  under  it.  The  court  cited 
Munroe  v.  Pennsylvania  R.  Co.  (N.  J.) 
supra,  as  holding  that  it  is  the  duty  of 
the  railroad  company  to  give  reasonable 
warning  to  persons  lawfully  on  the  plat- 
form, of  the  approach  of  a  belated  train 
traveling  at  a  high  rate  of  speed. 

It  was  held  also  in  Schulz  v.  New 
York,  S.  &  W.  R.  Co.  (N.  J.)  supra,  that 
the  complaint  was  sufficient  to  warrant 
recovery  on  the  suction  theory,  where, 
after  stating  that  the  train  passed  at  a 
high  rate ,  of  speed,  without  notice  or 
warning  to  the  passengers  on  tUe  plat- 
form, and  that  the  train  was  of  such 
width  as  to  strike  any  person  standing 
.near  the  edge  of  the  platform,  it  alleged 
that  the  train  did,  with  great  force  and 
violence,  "strike,  draw  to  it,  and  drag 
along,"  the  deceased. 

And  in  Paulding  v.  New  York  C.  A 

H.  R.  R.  Co.  (1909)  132  App.  Div.  68, 

116  K.  Y.  Supp.  518,  it  was  held  that 

evidence  tending  to  show  that  a  twelve 

year  old  girl  who  had  gone  to  a  post- 
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office  in  a  railway  station  stepped  from 
the  station  onto  the  platform,  which  was 
less  than  5  feet  wide,  and  was  caught 
in  the  suction  of  a  train  which,  without 
warning  of  its  approach,  passed  at  a 
rate  of  35  miles  an  hour,,  and  was  drawn 
under  the  train  and  killed,  was  sufficient 
to  warrant  a  finding  of  negligence  on 
the  part  of  the  railway  company  and  of 
freedom  from  contributory,  negligence 
on  the  part  of  the  deceased.  It  was  said : 
"No  one  saw  the  accident.  .  .  .  How- 
ever, the  evidence  indicates  that  the 
train  must  have  been  very  near  when 
the  child  stepped  out  upon  the  platform, 
and  the  jury  might  infer,  from  the  facts 
and  circumstances  disclosed,  that  she 
did  not  walk  heedlessly  into  the  path- 
way of  this  train.  ...  It  is  plain 
that  the  decedent  had  not  left  the  plat^ 
form,  that  she  had  not  stepped  upon 
the  track;  for  it  is  not  claimed  by  any^ 
one  that  she  was  struck  by  the  engine. 
The  platform  was  less  than  5  feet  in 
width  in  front  of  the  door.  She  had 
only  just  stepped  out  a  moment  before 
the  accident,  and  it  is  unthinkable  that 
a  girl  of  twelve  years  of  age  would  have 
deliberately  walked  into  collision  with  a 
passing  train  running  at  the  rate  of 
speed  testified  to  by  the  witnesses.  The 
inference  might,,  .therefore,  be  properly 
drawn  that  this  child  was  drawn  into 
contact  with  the  train  by  the  force  of 
the  suction  of  the  passing  train,  and  that 
the  accident  occurred  without  any  act 
of  negligence  on  her  part;- for  it  was  not 
negligent  of  her  to  step  out  upon  this 
platform  in  the  performance  of  her  er- 
rand to  the  station,  and  she  w^s  not 
bound  to  look  and  listen  for  an  approach- 
ing train.'' 

So,  there  being  no  eyewitnesses  of  the 
accident,  but  it  being  conceded  that  the 
deceased  was  killed  by  a  train,  it  was 
held  in  Richardson  v.  Detroit  &  M.  R. 
Co.  (1913)  176  Mich.  413,  142  N.  W. 
832,  that  the  question  of  contributory 
negligence  was  properly  submitted  to  the 
jury,  especially  in  view  of  the  presump- 
tion that  the  deceased  was  in  the  exer- 
cise of  due  ^  care,  where  there  was  evi- 
dence from  which  it  might  be  inferred 
that  she  was  at  the  depot  and  migot 
have  mistaken  the  train  by  which  she 
was  killed  for  the  train  which  she  was 
expecting,  that  the  train  was  running  at 
a  rate  of  from  30  to  40  miles  an  hour, 
and  that  the  suction  from  it  might  have 
drawn  her  clothing  into  the  wheels  of 
the  engine  and  caused  her  death. 

However,  in  Kozlowski  v.  Rochester, 
S.  &  E.  R.  Co.  (1911)  142  App.  Div.  245, 
126  N.  Y.  Supp.  609,  it  was  held  that  a 
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person  standing  on  a  platform  at  a  coun- 
try station  of  an  interurban  electric  rail* 
way  about  20  inches  from  a  passing  car 
eouid  not  recover  damages  due  to  the 
effect  of  wind  from  the  car,  the  court 
considering  that  negligence  on  the  part 
of  the  railway  company  was  not  shown, 
and  that  the  injury  was  due  to  the  neg- 
ligence of  the  injured  party  in  standing 
so  near  the  track,  while  the  car  ap- 
proached at  nearly  50  miles  an  hour 
without  slackening  its  speed  or  other  in- 
dication that  it  would  comply  with  his 
signal  to  stop.  It  was  said:  "While 
the  story  of  the  plaintiff  as  to  the  man- 
ner of  the  accident  seems  to  be  incred- 
ible, yet,  assuming  it  to  be  truthful,  it 
establishes  no  actionable  negligence  on 
the  part  of  the  defendant.  The  place 
was  in  a  country  district  and  on  the 
defendant's  right  of  way.  The  car  was 
intended  to  run  rapidly,  and  not  to  stop 
at  stations  in  the  country.  ...  A 
fast  railroad  train  passing  a  local  sta- 
tion is  not  required  to  slow  down  unless 
there  is  something  to  indicate  to  the 
engineer  that  it  is  prudent  to  do  so.  If 
two  or  three  people  are  standing  on  the 
platform,  he  is  not  to  assume  that  thev 


will  step  in  front  of  the  train  or  ap- 
proach dangerously  near  it.  The  same 
rule  should  obtain  in  the  operation  of 
rapidly  running  cars  on  a  street  surface 
railway.  Even  if  the  motorman  saw  the 
plaintiff  and  his  companion,  and  if  vigil- 
ant he  should  have  seen  them,  their  pres- 
ence on  the  platform  would  not  suggest 
that  they  were  in  any  danger  from  the 
car.  The  plaintiff  was  on  the  second 
plank  from  the  track,  and  more  than  20 
inches  from  the  extreme  overhang  of  the 
car.  He  was  looking  at  the  car,  and  the 
motorman  would  be  warranted  in  be- 
lieving he  would  step  back  as  it  ap- 
proached. It  was  not  negligence  in  the 
circumstances  to  run  the  car  rapidly. 
.  .  .  The  plaintiff's  story  proves  that 
his  own  lack  of  caution  contributed  to 
his  injuries.  .  .  .  The  car  was  in  the 
plain  view  of  the  plaintiff  for  at  least 
1,200  feet.  He  knew  that  it  was  coming 
very  rapidly  and  without  any  slacken- 
ing of  its  speed.  There  was  no  indica- 
tion that  it  was  to  stop.  His  signals 
received  no  response  or  recognition.  He 
kept  his  position  unchanged,  when  a 
step  back  would  have  placed  him  beyond 
the  possibility  of  danger."       B.  E.  H. 


NEVADA  SUPREME  COURT. 

H.  LOOSE,  Reapt., 
v. 

LILLIAN  LARSEN,  Appt 

« 

(—  Nev.  — ,  161  Pac,  614.) 

Sales  —  encouraging  Inunoral  business 
—  recovery  of  purchase  price. 

One  is  not  prevented  from  recov^ing  the 
purchase  price  of  liquors  sold  for  resale  to 
one  having  a  license  to  deal  in  them  by  the 
fact  that  the  resale  will  incidentally  en- 
courage the  business  of  a  house  of  ill-fame 
conducted  by  the  buyer  on  the  premises 
where  the  liquors  are  to  be  sold. 
For  other  cases,  see  Gontracia,  III.  g,  2,  in 

Dig.  1-52  N.  8. 

(December  16,  1918.) 

« 

APPEAL  by  defendant  fr<Hn  an  order  of 
the  District  Court  for  Humboldt  Coun- 
ty denying  a  motion  for  new  trial  of  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  promissory  note.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Salter  &  Robins,  for  appellant: 


Xote.  —  As  to  sale  of  goods  to  keeper  or 
inmate  of  house  of  ill -fame,  see  annotation 
following  this  ease  post,  1168. 
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If  the  contract  is  Illegal,  it  will  not  be 
enforced. 

Drexler  v.  Tyrrell,  16  Nev.  116. 

Where  goods  are  sold  for  the  express  pur- 
pose of  enabling  the  buyer  or  beneficiary  to 
accomplish  an  unlawful  purpose,  the  agree- 
ment is  void,  and  there  can  be  no  recovery. 

9  Cyc.  673,  note  66;  Ball  v.  Putnam,  123 
Cal.  134,  55  Pac.  773;  Standard  Furniture 
Co.  ▼.  Van  Alstine,  22  Wash.  670,  51  L.R.A. 
889,  79  Am.  St.  Rep.  960,  62  Pac.  146;  fial- 
lerino  v.  Ballerino,  147  Cal.  544,  82  Pac. 
199;  Otis  v.  Freeman,  199  Mass.  IGO,  127 
Am.  St.  Rep.  476,  85  N.  E.  168. 

Where  a  contract  grows  inunediately  out 
of,  and  is  connected  with,  an  illegal  or  im- 
moral act,  a  court  of  justice  will  not  lend 
its  aid  to  enforce  it. 

Armstrong  v.  Toler,  11  Wheat.  258,  6  L. 
ed.  468. 

Mr.  R.  M.  Hardy  for  respondent. 

Coleman,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial. 

The  judgment  in  this  case  is  in  favor  of 
respondent,  who  was  tlie  plaintiff  in  the 
trial  court,  and  is  based  upon  an  action  to 
recover  judgment  upon  a  certain  promis- 
sory note  executed  by  appellant.  For  de- 
fense to  the  cause  of  action  mentioned,  the 
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answer  alleged  that  the  note  described  in 
the  complaint  was  given  to  cover  a  balance 
of  an  indebtedness  due  plaintiff  for  liquors 
sold  and  delivered  by  him  to  defendant,  who 
was  engaged  in  conducting  a  house  of  ill- 
fame  within  the  restricted  distance  from  a 
church  edifice  which  was  used  for  religious 
worship,  knowing  that  said  liquors  would 
be  resold  by  the  defendant  upon  said  prem- 
ises to  the  inmates  of  said  house  of  ill- 
fame  and  the  visitors  thereto,  in  order  to 
encourage  patronage  of  said  house,  that  the 
same  might  be  made  more  profitable. 

Appellant  contends  that,  since  a  contract 
which  is  founded  upon  an  immoral  or  il- 
legal consideration  is  void,  and  since  it  is 
against  the  law  of  Nevada  to  conduct  a 
house  of  ill-fame  within  a  certain  distance 
of  a  church  edifice  which  is  used  for  re- 
ligious worship,  as  did  appellant,  and  since 
the  sale  of  the  liquors  mentioned  encouraged 
such  violation  of  the  law  by  appellant,  there 
is  no  valid  consideration  for  the  note  sued 
upon,  and  hence  the  order  refusing  to  grant 
defendant  a  new  trial  was  error. 

It  is  the  general  rule  of  law  that  where 
goods  are  8old  for  the  express  purpose  of 
enabling  the  buyer  to  accomplish  an  unlaw- 
ful or  immoral  purpose,  there  can  be  no 
recovery  for  the  price  of  the  goods  sold; 
but  where  the  vendor  merely  has  knowledge 
that  the  purchaser  intends  to  use  the  goods 
for  an  immoral  or  illegal  purpose,  and  does 
nothing  to  aid  in  carrying  out  the  immoral 
or  illegal  purpose,  the  vendor  is  entitled  to 
recover.  We  quote  from  Cyc.  as  follows: 
**lt  is  held  in  England  that,  where  the 
agreement  is  innocent  in  itself,  but  the  in- 
tention of  one  of  the  parties  is  unlawful,  as 
where  goods  ai*e  bought  or  money  borrowed 
to  be  used  for  an  unlawful  purpose,  the  mere 
fact  that  the  other  party  knows  of  such  pur- 
pose renders  the  agreement  illegal  and  void. 
.  .  .  In  the  United  States,  while  some 
courts  have  followed  the  English  rule,  most 
of  the  courts  have  taken  a  different  view, 
and  have  held  that  the  mere  knowledge  of 
the  seller  of  goods  or  services  .  .  .  that 
the  buyer  Intends  an  illegal  use  of  them  is 
no  defense  to  an  action  for  the  price  or  for 
rent.*'    9  Cyc.  571,  572. 

Ruling  Case  Law  says:  "A  question 
which  is  apparently  involved  in  some  obscu- 
rity is  whether  a  contract  is  rendered  il- 
legal by  the  fact  that  one  party  knows  of 
the  other's  intention  to  further  an  illegal 
purpose  by  means  of  the  contract;  as,  for  in- 
stance, to  use  the  subject-matter  thereof  for 
an  unlawful  purpose.  That  there  is  some 
difference  of  opinion  on  the  subject  there 
would  seem  to  be  no  doubt.  From  some 
decisions  the  rule  is  deducible  that  knowl- 
edge of  the  other  party's  illegal  object  may, 
at  least  under  some  circumstances,  indicate 
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an  intention  to  aid  the  unlawhil  object,  or 
constitute  participation  in  dn  unlawful  act. 
However,  in  a  majority  of  the  decisions  deal- 
ing with  particular  contracts,  mere  knowl- 
edge by  one  of  the  parties  of  the  other's 
intention  to  use  the  subject-matter  for  an 
unlawful  purpose  has  been  held  not  to  render 
the  contract  illegal."  6  R.  C.  L.  pp.  696, 
697. 

The  supreme  court  of  South  Carolina,  in 
Wallace  v.  I^rk,  12  S.  C.  576,  32  Am.  Rep. 
516,  uses  the  following  language:  **We  are 
not  disposed,  however,  to  rest  the  case  here, 
but  are  rather  inclined  to  adopt  the  rule 
laid  down  by  Lord  Mansfield  in  Hodgson  v. 
Temple,  5  Taunt.  181,  1  Marsh.  5,  14  Re- 
vised Rep.  738,  that  mere  knowledge  of  the 
vendor  that  the  purchaser  intends  to  make 
an  illegal  or  immoral  use  of  the  article  pur- 
chased is  not  sufficient  to  defeat  an  action 
for  the  purchase  money.  There  must  be 
something  more;  something  to  show  that  the 
▼endor  was  to  participate  in  the  illegal 
transaction,  or  that  his  intention  in  making 
the  sale  was  not  the  ordinary  purpose  to 
dispose  of  his  goods  to  the  best  advantage, 
but  to  aid  or  promote  the  Illegal  or  immoral 
purpose  for  which  the  article  was  bought." 

Again  we  quote:  "One  who  has  received 
the  benefits  of  the  complete  performance 
by  the  plaintiff  of  a  contract  which  waa 
neither  malum  in  se  nor  nullum  prohibitum 
cannot  successfully  defend  an  action  for  the 
payment  of  his  indebtedness  which  has  ac- 
crued therefrom  on  the  ground  that  either 
he  or  another  intended  to  do  some  unlawful 
act  which  was  no  part  of  the  consideration 
nor  of  the  performance  of  the  agreement.'' 
Hanover  Nat.  Bank  v.  'First  Nat.  Bank,  48 
C.  C.  A.  483,  109  Fed.  422. 

The  supreme  court  of  New  Hampshire,  in 
Hill  V.  Spear,  50  N.  H.  253,  9  Am.  Rep.  205, 
after  reviewing  all  of  the  decisions  which 
had  been  rendered  at  the  time  that  ease  was 
before  the  court,  reached  the  conclusion  that 
mere  knowledge  that  goods  sold  are  intend* 
ed  by  the  purchaser  to  be  used  unlawfully 
was  not  sufficient  to  prevent  recovery  for  the 
purchase  price  of  the  goods. 

It  would  serve  no  useful  purpose  to  here 
review  the  cases  at  length  which  sustain 
this  view,  and  we  content  ourselves  by  call- 
ing attention  to  the  authorities  which  ap- 
pear in  the  notes  to  the  citations  to  Cyc. 
and  Ruling  Case  T^w,  supra.  i 

The  Supreme  Court  of  the  United  States, 
in  Hanauer  v.  Doane,  12  Wall.  342,  20  L. 
ed.  439,  said:  "Where  to  draw  the  precise 
line  between  the  cases  in  which  the  vendor's 
knowledge  of  the  purchaser's  intent  to  make 
an  unlawful  use  of  the  goods  will  vitiate 
the  contract  and  those  in  which  it  will  not 
may  be  difficult.  Perhaps  it  cannot  be  done 
by  exact  definition." 
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While  no  doubt  it  ie  difHcult  in  many 
cafiee  to  know  just  where  to  draw  the  line 
where  the  purchaser  intends  to  make  an 
unlawful  use  of  the  goods  bought,  we  do  not 
think  this  is  such  a  case,  because  appellant 
intended  to  make  a  lawful  use  of  the  goods. 
There  was  certainly  nothing  imlawful  or  im- 
rnorp,!  in  the  sale  by  respondent  to  appellant 
of  the  liquors,  nor  is  there  anything  in  the 
laws  of  this  state  which  prohibited  the  sale 
of  liquors  at  the  house  which  was  occupied 
by  appellant.  In  fact,  she  had  a  license 
from  the  duly  constituted  authorities  to  sell 
liquor  upon  the  premises  in  question.  The 
use  to  which  appellant  intended  to  put  the 
liquors,  and  to  which  in  fact  they  were  put, 
being  perfectly  legal,  we  are  unable  to  see 
that  the  doing  by  respondent's  grantee,  with 
the  goods  purchased,  that  which  she  had  a 
legal  right  to  do,  though  done  with  a  bad. 
motive,  as  was  known  by  respondent,  could 


in  any  way  affect  reapondent's  right  of  re- 
covery. No  authority  has  been  called  to 
our  attention,  nor  liave  we  been  able  to 
find  one,  which  holds  that  a,  person  who  sella 
goods  to  another  who  intends  to  resell  them 
in  a  legitimate  manner,  though  such  legiti- 
mate resales  may  incidentally  encourage  an 
illegal  or  immoral  business,  and  all  with 
the  knowledge  of  the  vendor,  cannot  recover. 
Yet  that  is  what  we  are  asked  to  hold  in 
this  case.  While  we  are  anxious  to  main- 
tain every  rule  of  law  which  tends  to  pro- 
mote civic  decency,  we  are  of  the  opinion 
that  to  sustain  appellant's  contention  would 
be  to  take  a  step  which  neither  the  law  nor 
sound  business  principles  will  justify. 

It  is  ordered  that  the  order  denying  ap- 
pellant's motion  for  a  new  trial  be  affirmed. 

Norcposs,  Ch.  J.,  and  McCarran,  J.,  con- 
cur. 


Annotation — Sale  of  goods  to  keeper  or  inmate  of  house  of  ill-fame. 


As  to  insurance  on  bawdyfaouse  or 
furniture  therein,  see  notes  to  Gonithan 
V.  Royal  Ins.  Co.  18  LJl.A.(N.S.)  214, 
and  iEtna  Ins.  Co.  v.  Heidelberg,  L.R.A. 
1917B,  263. 

As  to  effect  of  landlord's  knowledge 
that  tenant  intended  to  use  premises  in 
violation  of  law,  see  notes  to  Harbison 
V.  Shirley,  19  L.R.A. (N.S.)  663,  and 
Ashford  v.  Mace,  39  L.R.A.(N.S.)  1104. 

In  harmony  with  the  deeiaion  in  Loobe 
V.  Larsen,  ante,  1166,  that  a  vendor  of 
^ods  who  does  not  participate  in  the 
running  of  a  house  of  ilKfame,  or  do 
anything  in  furtherance  thereof,  may 
recover  the  purchase  price  of  the  goods, 
though  he  knew  that  the  vendee  in- 
tended them  to  be  kept  and  used  in  such 
a  house,  are:  Hollenberg  Music  Co.  v. 
Berry  (1907)  85  Ark.  9,  122  Am.  St. 
Rep.  17, 106  S.  W.  1172  (sale  of  piano) ; 
Belmont  v.  Jones  House  Furnishing  Co. 
tl910)  94  Ark.  96,  140  Am.  St.  Rep.  112, 
125  S.  W.  651  (sale  of  furniture); 
Schankel  v.  Moffatt  (1893)  53  HL  App. 
382  (sale  of  furniture);  Hubbard  v. 
Moore  (1872)  24  Ia.  Ann.  591,  13  Am. 
Rep.  128  (sale  of  furniture) ;  Sampson 
Bros.  V.  Townsend  (1873)  25  L&.  Ann. 
78  (sale  of  furniture);  Aniieuser-Busch 
Brewing  Asso.  v.  Mason  (1890)  44  Minn. 
318,  9  L.RvA.  508,  20  Am.  St.  Rep.  580, 
46  N.  W.  558  (sale  of  liquor) ;  Washing- 
ton Liquor  Co.  v.  Shaw  (1905)  38  Wash. 
398,  80  Pac.  536,  3  Ann.  Cas.  153  (sale 
of  liquor). 

And  the  mere  knowledge  of  the  seller 
of  clothing  that  the  purchaBer  is  a  pros- 
titute will  not  defeat  his  recovery  for 

the  price,  unless  he  expects  to  be  paid 
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out  of  the  proHts  of  her  prostitution,  or 
does  something  in  aid  of  it.  Bowry  v. 
Bennet  (1808)  1  Campb.  (Bug.)  348,  10 
Revised  Rep.  697. 

vSo,  also,  in  Lloyd  v.  Johnson  (1798) 
1  Bos.  &  P.  340,  126  Bng.  Reprint,  939, 
4  Revised  R^p.  822,  one  employed  to 
wash  clothes  for  a  prostitute^  knowing 
her  to  be  such,  was  not  precluded  from 
recovering  for  the  work  and  labor  by 
the  use  to  which  the  clothes  might  be  ap- 
plied, the  court  stating  that  the  unfortu- 
nate woman  must  have  clean  linen,  and 
it  is  impossible  for  the  court  to  take  into 
consideration  which  of  these  articles 
were  used  by  the  defendant  to  an  im- 
proper purpose  and  which  were  not. 

And  in  Mahood  v.  Tealza  (1874)  26 
La.  Ann.  108,  21  Am.  Rep.  546,  it  was 
held  that  the  rule  followed  in  the  Louisi- 
ana cases  of  Hubbard  v.  Moore,  (1872) 
24  La.  Ann.  591,  13  Am.  Rep.  128,  and 
SampsoQ  Bros.  v.  Townsend  (1873)  25 
Iia.  Ann.  78,  applied  even,  to  a  sale  by 
one  keeper  of  such  a  house  to  another, 
of  the  furniture  of  such  house. 

In  a  well  reasoned  opinion,  however, 
Morgan,  J.y  in  dissenting,  pointed  out 
that  the  Sampson  and  Hubbard  Cases 
(La.)  supra,  were  cases  of  sales  by  deal- 
ers in  furniture,  while  theMahood  Case 
was  the  case  of  a  woman  who  rented  a 
house  and  sold  the  contents  thereof  to 
another,  with  the  knowledge  that  it  had 
been,  and  that  it  was  the  avowed  inten- 
tion that  it  should  continue  to  be,  used  as 
a  public  house  of  prostitution,  the  busi- 
ness of  which  was  encouraged  by  her 
presence  and  assisted  with  her  means, 
and  SQ  was  a  case  where  the  law  leaves 
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sueb  papple  where  it  •  finds  them,  aiid 
takQS  BO  interest  in  their  dispote. 

In  Hubbard  v.  Moore  (Ia.)  supra,  in 
denying  the  contention  of  defendant 
that  plaintifi^  promoted  the  ijaterest  of 
defendant  by  supplying  her  with  furni- 
ture on  terms  of  credit  to  facilitate  her 
success  in  a  career  of  vice  and  infamy, 
in  order  thereby  that  he  himself  might 
be  benefited,  the  court  said:  "We  can- 
not attribute  such  a  motive  to  him. 
Clearly  a  distinction  ought  to  be  drawn 
between  acts  done  manifestly  in  deroga- 
tion of  public  morals,  and  purposely  to 
promote  vice  and  immorality,  and  acts 
uot  having  such  manifest  purpose  or 
tendency,  but  which  might  remotely  and 
indirectly  be  auxiliary  to  that  object. 
In  acts  of  the  latter  class  there  would 
be  no  absolute  violation  of  public  morals. 
A  turpis  causa  would  not  arise  in  such 
a  case  to  vitiate  a  contract  in  which  the 
offense  against  morals  would  be  merely 
conjectural.  To  the  vicious  and  de- 
praved as  well  as  to  the  good  and  vir- 
tuous bdong  the  right  to  acquire  the 
needs  and  comforts  of  a  common  hu- 
manity. A  different  doctrine  would 
adopt  the  visionary  notipn  that  ^ there 
is  to  be  no  more  cakes  and  ale.'  The 
fair  dealer  who,  by  lawful  contract, 
furnishes  the  dissolute  with  the  necessi- 
ties and  conveniences  of  life,  should  not 
be  debarred  the  right  of  enforcing  pay- 
ment for  his  goods  by  the  effrontery  of 
his  vendee  asserting  in  a  court  of  jus- 
tice that  the  things  furnished  were  ob- 
tained for  the  express  purpose  of  put- 
ting them  to  disreputable  uses.  The 
seller  who  furnishes  an  article  adapted 
to  a  legitimate  and  proper  purpose  is 
not  responsible  in  a  court  of  morals,  and 
much  less  in  a  court  of  law,  for  a. subse- 
quent perversion  of  its  use  by  the  buyer. 
In  the  case  at  bar  it  is  shown  that  the 
furniture  was  sold  at  cash  prices,  with 
time  given  for  payment.  The  seller, 
there  is  no  doubt,  knew  that  it  was  to  be 
used  in  a  house  of  ill-fame,  but  how  his 
knowledge  of  that  fact  involves  him  in 
the  guilt  of  the  inmates  of  that  house, 
as  an  aider  and  abetter  of  lewdness  and 
depravity,  we  think  is  not  apparent.  Al- 
though it  is  not  shown  that  when  he  de*- 
livered  the  furniture  he  told  the  defend- 
ant to  go  her  way  and  sin  no  more,  it  is 
not  theiice  to  be  inferred  that  be  en- 
couraged her  in  continuing  in  her  im- 
moral course  of  life.  That  he  con- 
tributed to  enable  her  to  continue  it  by 
selling  her  the  furniture  is  too  vague, 
hypothetical,  and  remote  to  form  an  im- 
pediment to  his  recovery  on  the  con- 
tract." 
L.R.A.1917B. 


74 


And  in  Sampson.  Bros*  v.  Townsend 
(La.)  supra,  the  court  said:  "The  de- 
fendant seeks  to  avoid  the  payment  of 
a  debt  by  pleading  her  own  infamy.  The 
furniture  was  bought  and  several  in- 
stalments paid  on  the  debt.  She  wishes 
now  to  pay  the  balance  by  lending  her 
aid  to  the  elevation  of  the  morals  of  the 
community,  and  invokes  the  maxim, 
^contra  bonos  mores.'  To  permit  her  to 
succeed  by  using  a  good  maxim  in  so  bad 
a  cause  would  not,  in  our  opinion,  work 
good  to  the  morals  of  the  community, 
certainly  not  to  defendantSw  Much  re- 
finement was  indulged  in  in  argument 
on  the  broad  question.  The  interests  of 
society  are  better  subserved  by  adhering 
to  plain,  well-defined  rules  of  bargain 
and  sale.  To  desert  these  upon  the  plea 
of  elevating  morals,  when  the  means 
used  open  wide  the  door  for  other  evils, 
is  at  least  an  experiment  which  courts 
should  be  slow  to  make.  We  prefer  to 
leave  the  correction  of  evil  to  the  legis- 
lative branch  of  the  government." 

So,  also,  in  Anheuaer^Busch  Brewing 
Asso.  V.  Mason  (1890)  44  Minn.  318,  9 
L.R.A.  508,  20  Am.  St.  Rep.  680^  46  N. 
W.  558,  the  court  said :  "The  agent  who 
made  the  sales,  upon  whose  testimony 
the  defendant  saw  fit  to  rest  her  case, 
knew  that  she  was  engaged  in  the  unlaw- 
ful business  of  keeping  a  house  of  ill- 
fame,  and  admits  also  that  he  supposed 
the  beer  would  be  used  or  sold  in  her 
place  of  business.  Nothing  further  was 
shown  which  connected  the  plaintiff  or 
its  agent  with  any  violation  of  the  law. 
The  burden  was  upon  the  defendant  to 
show  that  an  enforcement  of  the  con- 
tract would  be  in  violation  of  the  settled 
policy  of  the  state,  or  injurious  to  the 
morals  of  its  people,  and  no  court  should 
declare  a  contract  illegal  on  doubtful  or 
uncertain  grounds,  and  it  may  be  diffi- 
cult to  distinguish  between  the  cases  in 
which  the  vendor,  with  knowledge  of  the 
vendee's  unlawful  purpose,  does  not  be- 
come a  confederate,  and  those  wherein 
he  aids  and  assists  to  an  extent  suffi- 
cient to  vitiate  the  sale;  but  this  diffi- 
culty is  not  apparent  in  the  case  at  bar." 

And  in  Washington  Liquor  Co.  v. 
Shaw  (1905)  38  Wash.  398,  80  Pae.  536, 
3  Ann.  Cas.  153,  the  court  said :  "Where 
property  is  sold  absolutely  and  uncondi- 
tionally, mere  knowledge  on  the  part  of 
the  vendor  that  the  property  will  there- 
after be  sold  illegally,  or  applied  to  some 
illegal  or  immoral  use,  will  not  bar  an 
action  to  recover  the  purchase  price  un- 
less it  is  a  part  of  the  contract  of  sale 
that  the  property  shall  be  so  sold  or 
used,  or  unless  the  vendor  aids  or  par- 
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ticipates  in  the  illegal  objects  otherwise 
than  by  the  mere  act  of  making  the 
sale." 

There  have  been  a  few  cases  that  have 
denied  the  recovery  for  goods  sold  to  a 
prostitute.  In  some  of  the  cases,  how- 
ever, it  will  be  seen  that  the  vendor  was 
considered  to  have  participated  in  the 
running  of  the  house  of  ill-fame,  or  to 
have  done  something  in  furtherance 
thereof.  Such  was  the  case  in  Burns  v. 
Seep  (1679)  6  Ohio  Dec.  Reprint,  847, 
which  denied  recovery  upon  notes  given 
by  defendant  for  furniture  purchased  of 
plaintiff,  the  evidence  showing  that  de- 
fendant and  her  sister  were  earning  a 
livelihood  in  a  certain  place  by  sewing, 
and  that,  on  the  suggestion  of  plaintiff 
that,  by  receiving  company,  they  would 
make  a  better  living, — in  other  words, 
by  keeping  a  house  of  prostitution, — 
they  moved  to  another  place  and  rented 
a  house,  and  that,  to  enable  the  defend- 
ant to  carry  on  the  business  of  prostitu- 
tion, the  plaintiff  sold  furniture  to  her 
which  was  the  consideration  of  the  note 
suod  on. 

And  in  Pearce  v.  Brooks  (1866)  L.  R. 
1  Exch.  213,  35  L.  J.  Exch.  N.  S.  134, 
12  Jur.  N.  S.  342,  14  L.  T.  N.  S.  288,  14 
Week.  Rep.  614,  6  Eng.  Rul.  Cas.  326, 
action  to  recover  for  brougham  sold  to 
a  prostitute,  it  was  held  that  there  could 
be  no  recovery,  as  the  evidence  showed 
that  the  vendor  knew  that  such  brough- 
am was  for  the  purpose  of  display,— 
that  is,  for  the  purpose  of  enabling  such 
prostitute  to  pursue  her  calling. 

Also  in  Hamilton  v.  Grainger  (1859) 
6  Hurlst.  &  N.  40,  167  Eng.  Reprint, 
1092,  5  Jur.  X.  S.  1108,  action  for  goods 
sold  and  delivered,  it  was  held  that  de- 
fendant was  entitled  to  a  plea,  inter  alia^ 
that  the  goods  were  wines  and  supper 
supplied  to  defendant  in  a  brothel  kept 
by  the  plaintiff,  for  the  purpose  of  being 
consumed  there  by  the  defendant  and 
divers  prostitutes  in  a  debauch,  to  in- 
cite them  to  riotous,  disorderly,  and  im- 
moral conduct. 

So,  too,  in  Abbott  Furniture  Co.  v. 
Mobley  (1914)  141  Ga.  456,  81  S.  E.  196, 
a  bail-trover  action  to  recover  furni- 
ture sold  on  a  retention-of -title  contract, 
the  denial  of  the  right  to  recover  seems 
to  have  been  based  upon  the  fact  that 
plaintiff  knew  that  the  goods  were  to  be 
used  in  a  house  of  ill-fame,  and  intended 
the  use  to  be  in  aid  of  the  maintenance 
of  such  a  house. 

However,  it  is  doubtful  whether  re- 
covery in  the  Abbott  Case  could  have 
been  had  in  any  event,  as  the  court  cited 

with  approval  and  as  authority  Harris 
L.R.A.1917B. 


V.  Barfield  Music  Co.  (1916)  —  (hu  App. 
— ,  89  S.  E.  592,  action  of  bail  trover  to 
recover  for  an  electric  piano  sold  upon 
a  retention-of-title  contract,  for  use  in  a 
house  of  prostitution,  which  denied  the 
right  to  recover  on  the  ground  that,  as 
the  keeping  and  maintaining  of  a  lewd 
house  is  penalized  by  statute,  one  who 
sells  goods  for  use  in  such  house  will  not 
be  assisted  in  a  recovery  therefor. 
Further  to  support  its  decision  the  court 
quoted  from  Ralston  v.  Boady  (1856)  20 
0a.  449,  an  action  by  a  landlord  against 
the  keeper  of  a  lewd  house  to  recover 
rent  for  the  place,  where,  referring  to  the 
inmates  of  such  house,  the  court  said: 
''As  women  they  are  entitled  to  eat  and 
drink,  to  dress  and  be  sheltered  as 
others,  but  no  one,  at  the  risk  of  loss  to 
themselves,  must  furnish  any  of  these 
comforts  or  supplies  for  the  purpose  of 
exciting,  encouraging,  or  aiding  these 
harlots  to  commit  a  crime;  for  if  they  do, 
and  the  jury  so  find,  they  will  and 
ought  to  lose  their  money.  For  the 
maxim  ex  turpi  causa  non  oritur  actio 
is  as  old  as  the  law." 

In  Reed  v.  Brewer  (1896)  90  T«L  144, 
37  S.  W.  418,  recovery  on  a  series  of 
promissory  notes  given  for  furniture 
used  by  defendant  to  refurnish  her 
house  of  prostitution  was  denied  on  the 
ground  that  the  plaintiff  aided  and 
abetted  defendant  in  the  furtherance  of 
her  venture.  To  support  this  contention 
the  court  said :  "We  are  of  the  opinion 
that  from  the  facts:  (1)  that  so  large 
an  amount  of  furniture  was  sold  by 
Erastus  Reed  to  defendant  on  open  ac- 
count, apparently  without  security,  with 
the  knowledge  on  his  part  of  the  very 
purpose  for  which  it  was  to  be  used,  and 
that  the  money  to  pay  for  same  'had  to 
come  out  of  prostitution;'  (2)  that  the 
payments  were  to  be  made  weekly  or 
monthly  in  such  small  sums  aa  defend- 
ant might  be  able  to  realize  from  such 
business,  conducted  with  the  aid  of  the 
furniture,  extending  over  a  number  of 
years;  (3)  that  thereafter  defendant  'at 
the  request  of  Erastus  Reed,  and  in  or- 
der to  enable  him  to  raise  money  at  the 
bank,'  executed  the  notes  and  the  instru- 
ment securing  same;  (4)  that  said  in- 
strument provided  that,  until  all  the 
money  was  paid,  the  title  to  the  fur- 
niture was  to  remain  solely  in  Reed,  de- 
fendant to  retain  possession,  but  not  to 
remove  same  from  the  house  of  prosti- 
tution where  it  was  being  iUegally  used, 
nor  sell  same;  the  trial  court  might 
properly  hav^e  found  not  only  that  Eras^ 
tus  Reed  sold  the  furniture  to  defendant 
knowing  that  she  was  to  use  it  for  the 
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purpose  of  putting  up  and  carrying  on 
a  house  of  prostitution,  and  that  his  pay 
must  oome  txom  the. revenues  derived 
therefroin,  but  also  that  Erastus  Reed> 
at  the  time  o£  the  sale,  contemplated 
and  subsequently  was  actually  aiding 
and  abetting  her  in  the  venture.  We  are 
not  informed,  however,  wheth^  or  not 
it  did  so  find,  as  there  are  no  conclusions 
of  fact  by  the  trial  court  in  the  record. 
Under  these  circumstances  we  must,  in 
support  of  the  judgment,  presume  that 
the  court  found  every  fact  fairly  de- 
ducible  from  the  evidence,  as  we  have 
seen  this  was  necessary  to  its  rendition." 
The  court  further  said  that  it  expressed 
no  opinion  as  to  the  legality  of  the 
transaction  had  the  evidence,  as  con- 
tended by  plaintiff,  only  justified  the 
conclusion  that  Beed  sold  the  furniture 
with  knowledge  of  the  purpose  to  which 
it  was  to  be  applied,  and  that  defendant 
had  no  other  means  of  paying  for  same 
than  the  proceeds  of  her  immoral  voca- 
tion. 

Also  in  Anderson  v.  Freeman  (1907) 
—  TeaL  Civ.  App.  —,100  S.  W.  350,  en- 
forcement of  note  given  for  furniture 
to  be  used  in  a  house  of  prostitution  was 
denied  on  the  ground  that  ''the  conclu- 
sion and  inference  to  be  drawn  from  the 
undisputed  evidence  in  the  record  is  to 
the  effect  that  the  transactions  that  cul- 
minated in  taking  up  the  Sadie  Beard 
note  and  mortgage  was  to  enable  the 
appellant  to  continue  the  unlawful 
and  immoral  business,  and  this  fact 
must  have  been  known  to  the  appellee, 
and  also  that  he  knew  that  from 
the  continuation  of  the  business  ap- 
pellant expected  to  obtain  money  by 
which  she  would  be  enabled  to  pay  off 
and  discharge  the  note  and  mortgage 
«ued  upon." 

In  Hayes  v.  G.  A.  Stowers  Furniture 
Co.  (1915)  —  Tex.  Civ.  App.  — ,  180  S. 
W,  149,  in  denying  recovery  for  furni- 
ture sold  for  use  in  a  house  of  prostitu- 
tion, the  decision  being  based  upon  the 
fact  that  there  was  more  than  a  mere 
knowledge  that  the  goods  were  to  be 
used  in  such  a  place,  the  court  said: 
*'We  are  of  the  opinion  that  a  contract 
for  the  sale  of  the  household  goods,  made 
-vvith  a  knowledge  of  the  unlawful  use  to 
which  the  goods  were  to  be  put,  coa« 
tempi  a  ted  by  the  parties  at  the  time  of 
their  sale  and  delivery,  and  an  agree- 
ment made  and  entered  into  between  the 
parties  to  the  contract  of  sale  that  the 
goods  should  be  so  used,  and  that,  during 
the  time  of  such  use,  the  goods  to  be 
kept  at  such  place  and  in  such  unlawful 
use,  as  found  by  the  jury,  whose  finding 
ra^.A.19]7B. 


we  approve,  coupled  with  the  contract 
pleaded  by  the  appellee,  which  shows 
that,  in  the  meantime,  the  title  to  the 
goods  to  remain  in  the  seller  and  the  un- 
paid balance  of  the  contract  price  to  be 
paid  in  monthly  instalments,  is  affected 
by  such  vice  as  to  render  the  contract 
unenforceable  in  the  courts.  We  are 
aware  of  the  decisions  that  hold  that  a 
mere  knowledge  that  the  goods  may  be 
put  to  an  unlawful  use  is  not  sufficient 
to  prevent  the  collection  of  the  claim. 
But  the  facts  of  this  case  go  far  beyond 
a  mere  knowledge  of  an  unlawful  use. 
Here  is  an  agreement  that  the  goods  to 
which  appellee  retains  title  should  be 
put  to  the  unlawful  use,  thereby  neces- 
sarily participating  in  the  wrong.  The 
appellant  was  furnishing  a  house  to  be 
used  as  a  bawdyhouse.  The  house  to  be 
so  used  must  necessarily  be  furnished. 
It  could  not  have  been  used  without  the 
aid  rendered  her  by  the  appellee.  The 
furniture  was  necessary  to  the  use  of 
the  house.  With  the  house  furnished, 
she  could  and  did  make  unlawful  use  of 
both  house  and  furniture,  and  that  with 
full  knowledge  of  and  agreement  with 
appellee  as  to  the  character  of  its  use* 
The  rule  is  well  established  that  any  con- 
tract, promise,  or  agreement  'calculated 
to  encourage  immorality  is  void.' '' 

The  court  in  the  Hayes  Case,  it  will  be 
seen,  takes  the  view  that  one  who  sells 
goods  on  a  retention-of-title  contract  of 
necessity  aids  and  abets  the  venture,  and 
in  this  view  the  court  finds  support  in 
the  decision  in  Standard  Furniture  Co. 
V.  Van  Alstine  (1900)  22  Wash.  670,  51 
L.R.A.  889,  79  Am.  St.  Rep.  960,  62  Pac. 
145,  which  held  that  a  vendor  of  goods 
with  knowledge  that  they  are  to  be  used 
in  a  house  of  ill-fame  must  be  deemed 
to  aid  and  participate  in  the  immoral 
and  illegal  use,  so  as  to  defeat  its  right 
of  action  to  recover  the  goods  from  a 
purchaser  thereof  on  sale  under  execu- 
tion against  the  vendee,  where  the  sale 
reserves  title,  ownership,  and  possession 
of  the  property,  with  the  right  to  take 
possession  even  before  the  maturity  of 
the  deferred  payments  whenever  the 
vendor  deemed  himself  insecure.  The 
court  in  this  case  said:  *1t  is  true  that 
it  is  held  in  many  well-considered  cases, 
and  it  is,  perhaps,  the  weight  of  author- 
ity, that  mere  knowledge  on  the  part  of 
the  vendor  of  goods,  that  the  vendee  de- 
signs to  and  will  put  them  to  an  immoral 
or  illegal  use,  is  not,  of  itself,  sufficient 
to  bar  an  action  brought  to  recover  the 
purchase  price  of  the  goods  sold.  But 
in  all  of  the  cases  announcing  this  rule,, 
which  have  been  brought  to  our  atten- 
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tioziy  the  transaction  was  one  in  whiek 
the  owner  of  the  goods  at  the  time  of 
their  delivery  to  the  vendee  parted  with 
his  title  and  right  of  possession,  so  that 
thereafter  the  relation  between  the  ven- 
dor and  vendee  was  that  of  debtor  and 
creditor  merely,  or  that  of  debtor  and 
creditor,  with  a  mortgage  over  to  secure 
the  deferred  payments  of  the  purchase 
price.  The  sale  and  delivery  of  the  prop- 
erty was  complete,  and  no  element  of 
participation  or  aid  in  the  immoral  or 
illegal  design  of  the  vendee  could  be  im- 
puted to  the  vendor.  On  the  other  hand, 
it  is  held  by  all  the  cases,  even  those 
which  announce  the  rule  contended  for 
by  the  appellant,  that  if  the  vendor  has 
knowledge  of  the  immoral  or  illegal  de- 
sign of  the  vendee,  and  in  any  way  aids 
or  participates  in  that  design,  or  if  the 
contract  of  sale  is  so  connected  with  the 
illegal  or  immoral  purpose  or  transac" 
tion  of  the  vendee  as  to  be  inseparable 
from  it,  the  vendor  cannot  recover. 
Where  the  sale  is  absolute, 
though  on  credit,  the  vendee  becomes 
the  owner  of  the  property  purchased, 
and  has  all  the  rights  therein  that  any 
owner  has  over  his  own  property,  and  he 
may  make  such  use  of  it  as  to  him  seems 
fit,  without  let  or  hindrance  from  his 
vendor.  Under  an  ordinary  contract  of 
conditional  sale  the  law  is  different. 
The  vendee  thereunder,  the  title  being 
reserved  in  the  vendor,  is  a  mere  bailee 
of  the  property.  If  the  use  of  the  prop- 
erty be  not  prescribed  in  the  contract  of 
sale,  the  purchaser  must  nevertheless  use 
it  for  a  lawful  and  proper  purpose,  and  in 
the  way  its  nature  contemplates  it  should 
be  used,  or  else  suffer  a  forfeiture  of  his 
contract.  It  is  clear  that  the  relation 
between  the  parties  to  the  contract  in 


the  present  case  was  something  more 
than  that  of  debtor  and  creditor  merely^ 
and  it  would  seem  it  it^as  something 
more  than  an  ordinary  contract  of  con- 
ditional sale.  The  appellant  not  only 
reserved  'title,  ownership,  and  posses- 
sion of  the  property,'  but  reserved  the 
right  to  ^ake  possession  of  the  aforesaid 
personal  property  whenever  it  may  deem 
itself  insecure,  even  before  the  ma- 
turity' of  the  deferred  payments.  This 
practically  left  the  control  of  the  use  of 
the  property  with  the  appellant;  and  as 
the  evidence  shows  that  it  had  knowl- 
edge of  the  immoral  and  illegal  use  to 
which  the  vendees  intended  to  and  did 
put  the  property,  it  is  hard  tx>  conceive 
why  it  did  not  aid  and  participate  in 
that  immoral  and  illegal  use.  The  dis- 
tinction between  knowing  that  a  buyer 
is  intending  to  put  the  property  to  some 
unlawful  use  and  participating  in  that 
unlawful  intent  is,  to  say  the  least,  some- 
what refined;  and  where  a  vendor,  for 
the  mere  sake  of  gain,  makes  a  contract 
the  effect  of  which  is  to  put  his  own 
property  in  the  hands  of  persons  who 
will  use  it  to  conduct  a  house  of  prosti- 
tution, knowing  it  will  be  so  used,  the 
courts  ought  not  to  be  astute  to  find  nice 
distinctions  which  will  enable  him  to 
avoid  the  consequences  of  his  acts." 

In  making  a  distinction  between  sales 
on  a  conditional  contract  and  sales 
where  the  vendor  does  not  retain  title, 
the  Van  Alstine  Case  ia  in  conflict  with 
Hollenberg  Music  Co.  v.  Berrv  (1907) 
85  Ark. «,  122  Am.  St.  Rep.  17,  i06  S.  W. 
1172,  and  Belmont  v.  Jones  House  Fur- 
nishing Co.  (19ia)  94  Ark.  96,  140  Am. 
St.  Rep.  112,  125  S.  W.  €61,  cited  supra, 
in  both  of  which  eases  there  were  reten- 
tion-of -title  contracts.  J.  H.  B. 


TENNESSEE  SUPREME  COURT. 
W.  H.  MURRAY,  by  Next  Friend, 

V. 

JOHN  THOMPSON  et  al. 

(—  Tenn.  — ,  188  8.  W.  678.) 

Bills  and  notes  —  indorsement  by  in- 
fant —  disaffirmance. 

1.  An  infant  is  not  precluded  from  dis- 
affirming his  indorsement  of  a  promissory 
note  by  the  provision  of  the  Negotiable  In- 
struments Act  that  his  indorsement  passes 
title  to  the  instrument. 
For  other  cases,  see  Infants,  J.  d,  2,  h,  in 

Dig.  l-BZ  K.  8, 

Note. —  Upon  the  right  of  an  infant  to 
disaiY^rm  transfer  of  n'ote  bv  indorsement, 
see  annotation  following  this  case,  post,  1174. 
L.R.A.1917B. 


Same  —  indorsee  us  bona  fide  holder. 

2.  An  indorsee  of  a  note  is  not  a  bona 
fide  holder  as  against  an  infant  indorser, 
but  the  latter  may   disaffirm   and   recover 
possession  of  the  note. 
For  ether  eases,  see  Bills  and  ^otes,  F.  b,  1, 

in  Dig.  1-52  N,  8. 

(October  7,  1016.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  decree  of  the  Cofiirt  of  Civil 
Appeals  reversing  a  decree  of  the  Chancery 
Court  for  Hamilton  County  in  complain- 
ant's favor  in  a  suit  to  iUsaffirm  a  contract 
of  indorsement  of  a  note  of  which  he  was 
payee,  and  to  recover  the  note  from  defend- 
ant Thompson,  indorsee.  Reversed. 
The  facts  are  stated  in  the  opinion. 
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M6s8i^9.  Tatum,  Tliaoli,  Sk  Ijynch,  for 
petitioner : 

Section  22  of  the  Negotiable  InBtruments 
Law  does  not  affeet  the  right  of  a  minor 
to  diBaffirm  and  recover  back  a  note  in* 
dorsed  and  transferred  by  him  during 
ninortty. 

Norton,  Bills  &  Notes,  4th  ed.  p.  90,  note, 
p.  205;  Brannan,  Neg.  Inst.  2d  ed.  pp.  2^ 
214,  244;  Huffcut,  Neg.  Inst,  p;  17. 

A  deed  of  an  infant  to  his  real  estate 
transfers  the  title  and  right  of  possession 
to  the  pureihaser. 

Bingham,  Infancy,  pp.  2-*8;  22  Cyc.  531; 
Mathersen  t.  Davis,  2  Coldw.  443;  Scott  v. 
Buchanan,  11  Humph.  468  ^  White  v.  Flora, 
2  Overt.  426. 

Even  if  oomplainant,  during  minority, 
acquiesced  in  the  act  of  his  father,  he  would 
not  be  bound  thereby,  becaiuse  an  infant  can- 
not appoint  an  agent,  and  can  at  any  time 
disaffirm  the  act  of  any  such  agent. 

22  Cyo.  514;  Mechem,  Agency,  51 ;  31  Cyc. 
1208;  Semple  v.  Morrison,  7  T.  B.  Mon. 
298. 

Messrs.  Cantrell  A  Moon,  for  defend- 
ants: 

Since  the  enactment  of  the  Negotiable 
Instruments  Act;  defendant  is  clearly  en- 
titled to  the  entire  proceeds  of  the  note  in 
question,  interest  upon  the  same,  and  the 
cost  of  this  cause. 

Huffeut,  Neg.  Inst.  17;  Mason  v.  West* 
rooreland,  1  Head,  555;  Union  Trust  Co.  v. 
McQinty,  212  Mass.  206,  08  N.  E.  679, 
Ann.  Caa  1013C,  525;  Unaka  Nat.  Bank  v. 
Butler,  113  Tenn.  574,  83  S.  W.  655;  Ed- 
wards V.  Hambly  Fruit  Products  Co.  133 
Tenn.  142,  180  8.  W.  163;  Roach  v.  Wood- 
all,  91  Tenn.  209,  30  Am.  St.  Bep.  883,  18 
S.  W.  407;  Crawford,  Anno.  Neg.  Inst.  Re- 
vised ed.  p.  55;  Jefferson  Bank  v.  Chapman- 
White  Lyons  Co.  122  Tenn.  416,  123  S.  W. 
641. 

Williamsi,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  by  Q<miplainant,  a  minor, 
to  disaffirm  a  contract  of  indorsement  of  a 
note  of  which  he  was  payee,  and  to  recover 
the  note  from  Thompson,  indorsee. 

Complainant  while  in  the  employ  of  a 
brick  company  received  personal  injuries, 
and  the  company  executed  to  him  a  note  of 
$1,750  in  satisfaction  of  his  claim  to  dam- 
ages. The  note  was  made  payable  June  1, 
1915,  which  was  the  date  on  which  complain- 
ant would  arrive  of  age.  On  October  16, 
1914,  W.  A.  Murray,  the  father  of  complain- 
ant, with  the  knowledge  and  authority  of  the 
latter,  sold  .the  note  to  Thompson,  indors- 
ing the  name  of  the  son  without  apprising 
Thompson  of  the  fact  that  he  himself  was 
not  tiie  payee.  The  proceeds  of  the  note 
L.R.A.1917B. 


were  deposited  to  complainant's  account  in 
bank,  and  later  were  invested  in  a  saloon 
business  in  the  name  of  the  father  and  son, 
and  in  a  short  time  lost.  There  was  no  ac- 
tual fraud  on  the  part  of  complainant  in 
the  transaction  with  Thompson. 

The  chancellor  decreed  that  oomplainant 
was  entitled  to  disafHrm  and  recover;  but 
the  coiirt  of  cirll  appeals  reversed  the  rul- 
ing. 

The  last-named  court  was  of  opinion  that 
complainant  would  have  been  entitled  to  the 
relief  awarded  by.  the  chancellor  under  the 
rules  of  law  in  force  ibefore  the  passage  of 
the  Negotiable  Instruments  Law  (Acts 
1899,  chap.  94 ) ;  but  that  said  act,  by  its 
§  22,  so  changed  the  law  as  to  deny  com- 
plainant the  remedy  sought.  The  section 
thus  relied  on  is  as  follows:  "The  indorse- 
ment or  assignment  of  the  instrnment  by  a 
corporation,  or  by  an  infant,  passes  the 
property  therein,  notwithstanding  that  from 
want  of  capacity  the  corporation  or  infant 
may  incur  no  liability  thereon." 

The  queetion  to  bo  ruled  seems  never  to 
have  been  passed  on  by  any  court  of  last  re- 
sort. In  its  solution  light  may  be  afforded 
by  a  reference  to  the  history  and  object  of 
the  Negotiable  Instruments  Law.  It  was 
drafted  for  the  purpose  of  codifying  the 
principal  rules  of  the  law  merdiant  as  an- 
nounced in  numerous  decisions  which  were 
deemed  to  embody  the  best  doctrine.  It  was 
not  the  purpose  to  change  such  of  those 
rules  as  had  been  uniformly  accepted,  but 
rather  to  make  the  law  certain  and  uniform 
by  the  adoption  of  that  one  of  two  or  more 
rules,  arising  out  of  discordant  decisions  in 
different  jurisdictions,  which  was  thought  to 
be  the  best  pronouncement  of  commercial 
law. 

One  of  the  questions  on  which  judicial  de- 
cisions were  in  conflict  was  whether  an  in- 
fant's indorsement  of  a  negotiable  instru- 
ment was  void,  or  only  voidable.  This  is 
demonstrated  by  what  was  said  in  Roach  v. 
Woodall,  91  Tenn.  206,  212,  30  Am.  St. 
,Rftp.  $83^  X8  S.  W.  408. 

"Mr.  Story,  in  his  work  on  Promissory 
Notes,  §§  77-80,  puts  upon  the  same  ground 
the  minor's  incapacity  to  indorse  and  make 
a  promissory  note,  and  shows  that  tliere  is 
a  conflict  of  opinion  as  to  whether  such  act 
is  void  or  voidable.     .     .     . 

"Mr.  Story  thought  the  weight  of  au- 
thority preponderated  in  favor  of  holding 
promissory  notes  given  or  indorsed  by  an 
infant  voidable  only.    §  78." 

The  lack  of  uniformity  in  the  authorities 
on  that  point  is  also  commented  on  and 
demonstrated  in  3  R.  C.  U  p.  1086,  §  292. 

It  was  to  make  certain  and  uniform  the 
law  on  this  point  that  §  22  was  embodied  in 
the  Negotiable  Instruments  Act.    In  stipu- 
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lating  that  the  indorsement  of  the  instru- 
ment by  an  infant  ''passes  property  therein,'' 
it  was  meant  to  provide  that  the  contract  of 
indorsement  is  not  void,  and  that  his  in- 
dorsee has  the  right  to  enforce  payment 
from  all  parties  prior  to  the  infant  indorser. 
The  incapacity  of  the  minor  cannot  be 
availed  of  by  prior  parties. 

It  was  not  intended  to  provide  that  the 
indorsee  should  become  the  owner  of  the 
instrument  by  title  indefeasiUe  as  against 
the  infant,  or  to  make  the  act  of  indorse- 
ment an  irrevocable  one. 

The  act  does  not  concern  the  right  of  such 
an  indorser  to  disaffirm  under  the  rules  of 
the  law  of  infancy.  The  words,  "passes  the 
property  therein,"  if  given  a  meaning  that 
would  deny  that  right  in  respect  of  a  con- 
tract of  indorsement,  would  deprive  the  in- 
fant of  the  right  to  reinvest  in  himself  the 
title  to  the  instrument  against  a  holder  who 
had  knowledge  of  the  indorser's  infancy. 
The  quoted  words  are  not  qualified  so  as 
to  save  his  rights  in  such  assumed  case.  It 
must  be  admitted  that  the  legislature  did 
not  intend  any  such  radical  and  grossly  in- 
equitable departure  from  a  settled  and 
salutary  rule  of  law. 

The  Negotiable  Instruments  Law,  in  tliis 
section,  is  not  to  be  treated  as  going  fur- 
ther than  did  the  corresponding  section  of 
the  English  Bills  of  Exchange  Act,  §  22, 
which  provides:  "Where  a  bill  is  drawn  or 
indorsed  by  an  infant,  minor,  or  corporation 
having  no  capacity  or  power  to  incur  lia- 
bility on  a  bill,  the  drawing  or  indorse- 
ment entitles  the  holder  to  receive  payment 
of  the  bill,  and  to  enforce  it  against  any 
other  party  thereto."  45  &  46  Vict.  chap. 
61. 

The  English  act  was  before  the  National 
Conference  of  State  Boards  of  Commission- 
ers when  the  American  act  was  drafted,  and 
that  there  is  such  correspondence  in  mean- 
ing is  the  view  expressed  by  Judge  Brewster, 
president  of  the  conference.     The  American 


act  went  no  further.  10  Yale  K  /.  84 ;  Bran- 
nan,  Neg.  Inst.  2d  ed.  186,  224;  Norton^ 
Bills  A  Notes,  4th  ed.  90,  285. 

The  act  having  no  effeet  on  the  right  of  an 
infant  to  disaiflrm,  the  precedents  in  re- 
Uition  to  that  right  govern.  This  court  in 
Roach  V.  Woodall,  supra,  held  that  the 
minor  might  disaffirm  and  av4id  the  act  of 
indorsement,  and  an  opinion  was  intimated 
(the  facts  did  not  call  fbr  a  dectsion),  that 
one  who  became  holder  of  the  note  was 
chargeable  with  knowledge  of  the  indoraer's 
incspacity.  The  court  used  language  that 
has  pertinency  to  the  facts  of  the  pending 
case:  "A  transferee  who  receives  by  de- 
livery merely  from  bearer  a  note  with  the 
name  of  another  indorsed  upon  it,  ought  to 
be  charged  with  notice  who  that  indorser 
was,  and  whether  a  person  who  oould  in  law 
bind  himself'  by  an  indorsement.  If  he  does 
not  in  fact  know  the  indorser,  he  would 
hardly  predicate  anything  of  an  indorse- 
ment, or  rely  on  it  without  inquiry.  Such  in- 
quiry would  <Usclose  the  minority  of  the  in- 
dorser, and,  consequently,  it  might  well  be 
holden  that  the  transfeaee  waa  chargeable 
with  notice  of  the  invalidity  of  the  indorse- 
ment." 

The  o<Hnmon-law  rule  is  that  the  pur- 
chaser and  indorsee  of  such  a  note  is  not  a 
bona  fide  holder  as  against  an  infant  in- 
dorser, and  that  the  latt^  may  disaffirm 
and  recover  the  note  from  the  possession  of 
the  former,  who  takes  with  constructive 
notice  of  the  incapacity.  Hosier  v.  Beard» 
54  Ohio  St.  398,  35  L.R.A.  161,  56  Am.  St. 
Rep.  720,  43  N.  E.  1040;  McClain  ▼.  Davis* 
77  Ind.  419:  Case  v.  Espenschied,  169  Mo. 
215,  92  Am.  St  Rep.  633,  69  IB.  W.  276,  3  R. 
C.  L.  p.  1028,  §  235;  id.  p.  1086,  §  292;  1 
Dan.  Neg.  Inst.  6th  ed.  806a;  1  Parsons, 
Notes  k  Bills,  276. 

The  chancellor  made  a  proper  disposition 
of  the  case  in  his  decree.  The  decree  of  the 
Court  of  Civil  Appeals  is  therefore  reversed, 
and  that  of  the  chancellor  aifinned. 


Annotation — ^Riglit  of  an  infani  to  disaffirm  transfer  of  note  by  indorse- 
ment* 


It  has  frequently  been  stated  in  the 
books  dealing  with  indorsementB  by  an 
infant  prior  to  the  Negotiable  Instru- 
ments  Act,  that  there  is  some  donbt 
whether  such  an  indorsement  is  void  or 
only  voidable.^  The  authorities,  how- 
ever, are  speakinj;:  of  an  indorsement  | 
generally  and  this  includes  not  only  the 


transfer  of  the  i>aper,  but  the  implied 
contract  to  pay  the  bill  at  maturity*  if  it 
be  not  duly  paid  by  the  acceptor  or  mak- 
er. It  seems  evident  that  when  the  au- 
thorities speak  of  the  donbt  as  to 
whether  the  indorsement  is  void  or 
merely  voidable,  they  are  considering 
the   indorsement   in   the   latter   aspect.' 


X  See  MuRBAT  v.  Thompson,  ante,  1172, 
and  authorities  cited.  The  statement  as  to 
the  donbt  about  the  indorsement  is  some- 
times contained  in  a  statement  in  which 
the  writer  is  considering  not  alone  the 
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indorsement,  but  the  making  of  an  instru- 
ment. 

S  Story  in  his  work  on  Promissory  Notes, 
§  80,  makes  it  clear  that  he  is  thus  con- 
sidering the  indorsement. 
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None  4ti'  tbe  authorities  have  eited  any 
eases  in  whieh  the  indorsement  of  an 
inf  ant  has  been  held  void  as  to  the 
passing  of  title,  nor  does  a  seareh  dis- 
close any.  The  cases  uniformly  hold 
that  an  indorsee  of  the  infant  may  re- 
cover on  the  note  against  prior  parties, 
where  there  has  been  no  cfcrsaffirmanee.' 
Beoovery  may  be  had  by  the  indotsee 
even  though  the  maker  has  paid  the 
amovmt  of  the  note  to  the- father  of  the 
infant  with  knowledge  of  the  indorse- 
ment.^ It  is  stated:  ''That  an  infant 
may  indorse  a  negotiable  promissory 
note,  or  a  bill  of  exchange,  made  payable 
to  him,  so  as  to  transfer  the  property  to 
an  indorsee  for  a  valuable  consideration, 
seems  to  be  well  settled  in  the  law  mer- 


chant and  is  no  ways  repugnant  to  the 
principles  of  the  common  law."  ^ 

The  right  of  an  indorsee  to  recover  is 
put  in  some  cases  on  the  theory  that  the 
defease  of  infancy  is  a  privilege  per- 
sonal to  the  infant.*  Other  cases  do  not 
consider  it  necessary  to  decide  whether 
the  infant  might  avail  himself  of  his 
infancy  to  avoid  the-  indorsement.* 
Again,  it  is  stated  that  by  making  the 
note  the  makers  asserted  the  competency 
of  the  payee  to  negotiate  and  assign  it, 
and  cannot  be  permitted  to  gainsay  the 
assertion  so  made.^ 

But  the  infant  is  entitled  to  disaffirm, 
and  thereafter  there  can  be  no  recovery 
by  his  assignee,  indorsee,  or  a  purchaser 
from  such  assignee  or  indorsee;  *  pay- 


•  Frazier  v.  Masaey  (1860)  14  Ind.  382, 
sustaining  a  demurrer  to  an  answer  of 
the  maker  setting  up  the  infancy  of  the 
payee,  the  indorser  of  the  complainant  in 
the  aotion. 

Blake  v.  Livingston  County  (187iy  61 
Barb  (N.  Y.)  140,  holding  that  the  assignee 
of  the  obligee  in  a  bond  issued  by  a  county 
to  pay  bounty  to  volunteers  enlisted  in 
the  Civil  War  could  recover  thereon, 
although  the  obligee  was  an  infant.  The 
bond  in  this  ease  »  determined  by  the 
court  to  belong  to  that  class  of  obiigations 
in  the  nature  of  oommeroial  paper  negotiable 
by  delivery  under  an  assignment  in  blank. 

In  Dulty  V.  Brownfield  (1845)  1  Pa.  St. 
497,  the  indorsee  of  a  promissory  note 
payable  to  the  order  of  a  firm  was  held 
entitled  to  maintain  an  action  against  the 
maker  although  the  name  of  the  firm  had 
been  indorsed  by  an  infant  partner. 

In  Grey  v.  Cooper  (1782)  3  Dougl.  K. 
B.  66,  99  Eng.  Kepnnt,  541,  1  Selw.  X.  P. 
306,  the  drawer  of  a  bill  of  exchange  was 
held  liable  to  an  indorsee  of  the  same 
although  the  payee  of  the  bill  was  an 
infant. 

An  indorsee  of  a  bill  of  exchange  drawn 
payable  to  an  infant  who  was  the  first  in- 
doner  thereon  was  held  entitled  to  recover 
against  the  acceptors  thereof,  where  they 
accepted  it  knowing  that  the  payee  was  an 
infant  and  that  he  had  in  fact  indorsed 
the  bill  before  they  accepted  it,  and  it  fur- 
ther appeared  that  the  acceptors  had  been 
in  the  practice  of  raising  money  by  means 
of  such  bills.  Jones  v.  Dardb  (1817)  4 
Price,  300,  146  Sng.  Reprint,  471. 

The  indorsee  ef  a  bill  of  exchange  was 
held  entitled  to  recover  thereon  against 
the  acceptor  in  Taylor  v.  Croker  (1803)  4 
i^isp.  (Eng.)  187,  although  it  was  drawn  by 
infants  in  their  own  favor  and  indorsed  by 
them.  Apparently  the  infants  were  of  age 
at  the  time  the  suit  was  brought,  and  the 
court  states  that  infants  may  make  them- 
selves liable  by  a  promise  after  full  age,  and 
that  the  infant  .parties  may  have  made  a 
new  promise  in  the  case  at  bar.  It  is 
stated,  however,  that  though  the  plaintiff 
derived  title  through  infknts,  the  bill 
L.R.A.1917B. 


was  not  void  in  his  hands  and  he  may 
recover. 

In  Garner  v.  Cook  (1868)  30  Ind.  331,  an 
action  upon  a  note  payable  to  an  infant  was 
sustained  in  favor  of  one  who  had  posses- 
sion of  the  note  without  indorsement,  the 
court  stating  that  the  maker  could  not 
avail  himself  of  the  minority  of  the  payee. 

In  Hardy  v.  Waters  (1853)  38  Me.  450, 
the  indorsement  was  made  by  one  author- 
ized  by  the  infant  to  make  it  for  him, 
and  the  c^aim  was  ^hat  no  suoh  power  could 
be  conferi^  by  the  infant  upon  ano<dier.  It 
was  admitted  Uiat  the  infant  might  trans- 
fer a  promissory  note  payable  to  himself 
by  indorsement. 

•  Nightingale  v.  Withington  (1818)  15 
Mass.  272,  8  Am.  Dec.  101,  the  indorsee 
of  the  note  knew  the  payee  and  indorser  to 
be  under  age. 

*Fraxier  v.  Massey  (1860)  14  lad.  302; 
Owy  V.  Cooper  <1782)  3  Dougl.  K.  B.  66,  99 
Eng.  Reprint,  541,  1  Selw.  N.  P.  306. 

6  Nightingale  r.  Withington  (Mass.) 
supra. 

^  Frazier  v.  Massey  (Ind.)  and  Grey  v. 
Cooper   (Eng.)   supra. 

8  Willis  v.  Twambly  (1816)  13  Mass.  204; 
the  note  involved  in  this  case  was  a  non- 
negotiable  note.  After  the  sale  by  the  in- 
fant, he  disaffirmed  the  sale  and  notified 
the  purchaser,  demanding  the  note,  which 
was  refused;  thereupon  he  forbade  the  pur^ 
chaser  to  dispose  of  the  note,  and  the  maker 
was  informed  of  all  the  circumstances. 
Subsequently  the  purchaser  from  the  infant 
for  a  valuable  consideration  passed  the 
note  over  to  the.  plaintiff  in  the  action, 
assuring  him  that  it  was  due  and  would  be 
paid  by  the  maker.  The  plaintiff  was  ig- 
norant of  the  attempt  of  the  infant  to  an- 
nul the  bargain,  and  instituted  the  action 
in  the  name  of  the  infant  against  the  maker. 
In  holding  that  there  could  be  no  recovery, 
the  court  states  that  the  note  ceased  to  be 
the  property  of  the  purchaser  from  the  in- 
fant, from  the  time  he  was  notified  by  the 
infant  that  he  considei'ed  the  bargain  void 
and  was  tendered  the  property  received^ 
which  was  the  consideration  of  the  baiigain. 
The  settlement  made  by  the  maker  when  he 


1175 


ANNOTATIOK^BILLS  AND  NOT£S-^NJ<  ANT'S  INDOHSSUENX 


ment  by  the  maker  to  the  indoraee  or  ms- 
signee  thereafter  doea  not  protect  him.' 
Recovery  may  be  had  by  the  minor  after 
such  disaffirmance.* 

It  thus  appears  that,  prior  to  the  Ne^ 
gotiable  Instruments  Law,  the  rule  was 
settled  that  the  indorsement  of  an  in- 
fant passed  title  to  the  instrument,  but 
that  the  infant  might  disaffirm.  The 
construction  put  upon  the  provision  of 
the  Negotiable  Instruments  Law  that  the 
indorsement  by  an  infant  passes  title  to 
the  instrument,  in  Mubrat  t.  THOiiP- 
SON,  ante,  1172,  results  in  making  that 
provision  a  codification  of  the  law  as  it 
theretofore  existed.  The  authorities  re- 
lied  upon  in  Murray  v.  Thobcpson  as 
showing  that  there  was  some  doubt  as 
to  whether  the  indorsement  by  an  infant 
was  void  or  merely  voidable  were,  as 
stated  above,  speaking  not  alone  of  the 
indorsement  of  the  instrument  as  ef- 
fecting a  transfer  of  title,  but  of  the 
contract  implied  from  the  indorsement 
to  pay  the  bill  at  maturity  if  not  duly 
paid  by  the  acceptor  or  maker.     And 


some  of  the  writers  were  sj|»eakiiig<  also 
of  the  liability  of  an  infant  as  maker  of 
an  instrumeat.  But  Murray  v.  Thomf- 
SOK  had  nothing  to-  do  with  these  mat- 
ters. That  ease  was  confined  to  the  in- 
dorsement as  effecting  a  transfer  of  the 
title.  Notwithstanding  these  coftsidera- 
tions,  the  eoneliiflion  reached  in- Murray 
v.  Thompson  as  to  the  effect  of  the  pro- 
vision of  the  Negotiable  Instruments 
Law  now  under  consideration  seeHus-a 
correct  one,  for  if  the  f ramers  of  that 
law  had  intended  to  change  the  kiw  as 
it  theretofore  existed  by  depriving  an 
infant  indorser  of  the  XT^jbit  to  diaaffirm 
his  transfer,  it  seems. probable  that  this 
purpose  would  have  been  plainly-  ex- 
pressed. 

This  provision  of  the  Negotiable  In- 
struments Law,  so  far  as  it  relates  to 
the  right  of  an  infant  indorser  to  dis- 
affirm, seems  not  to  have  been  construed 
in  any  other  adjudicated  case.  It  has 
been  the  subject  of  decision  as  to  other 
matters,  and  these  are  set  out  in  the 
note." 


gave  a  new  note  discharged  him  from  lia-  t 
bility  on  the  contract,  for»  although  he  then 
knew  tliat  the  note  had  passed  to  the  pur- 
chaser from  the  infant,  yet  he  had  the  right 
to  consider  the  property  of  it  as  still  re- 
maining with  the  infant,  it  not  being  nego- 
tiable in  its  nature  and  the  transfer  having 
been  vacated.  It  was  then  held  that  the 
purchaser  from  the  assignee  ignorant  of 
the  rescission  stood  in  no  better  light,  and 
accordingly  relief  was  denied.  The  court 
states,  however,  that  ''whether  the  indorse- 
ment by  an  infant  of  a  negotiable  promis- 
sory note,  or  other  mercantile  instrument, 
can  be  avoided  so  as  to  prejudice  a  bona 
fide  indorsee  who  is  ignorant  of  the  minor- 
ity of  the  indoeaer,  is  a  difTerent  question 
from  the  one  now  presented  and  may  re- 
quire further  consideration." 

VBriggs  v.  McCabe  (1866)  27  Ind.  327, 
89  Am.  Dec.  503,  assignee  of  non-negotiable 
note. 

10  In  Williard  v.  Crook  (1903)  21  App. 
D.    C.    237,   the    last    indorser   of    a    note 


was  sued  by  an  indorsee  defending  on  the 
ground  that  the  prior  indorser,  a  corpora- 
tion, had  not  the  power  to  make  an  accom- 
modation indorsement.  In  answer  to  this 
defense,  the  court  says  that  if  it  was  con- 
ceded that  the  corporation's  indorsemeat  of 
the  paper  was  beyond  its  powers  and  it 
incurred  no  liability  thereby,  nevertheless, 
the  effect  of  such  indorsement  was  to  pass 
the  property  therein  under  this  provision 
of  the  Ck)de. 

In  Oppenheim  v.  Simon  Reigel  Cigar  Co. 
(1904)  90  N.  Y.  Supp.  35d,  an  action  against 
a  corporation,  which  was  payee  and  indorser 
of  the  notes  on  which  the  action-  was 
brought,  the  notes  being  shown  to  have 
been  executed  for  accommodation,  and  not 
within  the  powers  of  the  corporation,  it  is 
held  that  the  provision  of  the  N^^tiable 
Instruments  Law  in  question  does  not  affect 
this  power,  since  the  section  in  question 
provides  for  the  passing  of  the  title  by  in- 
dorsement, not   the   incurring  of   liability. 

W.  A.  B. 


IOWA  SUPREME  COURT. 

POLK  COUNTY,  IOWA, 
v. 

JAMES  PARKKR,  Appt. 

(—  Iowa,  — ,  160  N.  W.  320.) 

Officer  — >  ownernlilp  of  maps  prepared 
by  him. 

A  city  assessor  o^nns  maps  and  plats  pre- 

fill  »■  »!■.  ■  ■!  .1.1  ..■■>  I....^  l.ll. 

Note. —  As  to  right  of  public  to  benefit 
of  discoveries,  inventions,  devices,  data,  etc., 
of  officer  or  employee,  see  annotation  fol- 
lowing Robison  v.  Fishback,  post,  1183. 
L..R.A.1917B. 


pared  by  him  from  public  records  when 
working  ont  of  office  hours,  although  they 
are  upon  paper  taken  from  discard^  books 
belonging  to  the  public  and  are  used  to 
facilitate  the  work  of  his  office. 
For  other  eae««,  see  Offieera,  II,  a,  m  IHg. 
1^52  N.  8. 

(Preston,  J.,  dissents.) 

(December  16,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  Countj- 
in  plaintiff's  favor  in  an  action  brought  to 
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recover  pofsesBioa  of  oertain  maps,  and 
plata  ol  real  estate  prepared  by  delendant 
and  used  by  him  to  facilitate  tbe  work  of 
his  office  aa  oity  assessor.    Reversed. 

Statement  by  Deemer,  J.: 

Action  of  replevin  to  recover  something 
like.  601  maps  and  plats  of  real  estate,  in 
the  city  of  Des  Moines,  showing  the  loca- 
tion of  buildings  and  other  improvements 
thereon^  which  said  maps  and  plats  it  is 
claimed  were  used,  in  the  oflUce  of  and  by 
the  city  assessor  of  the  city  of  Des  Moines^ 
The  defendant  denied  plaintiff's  ownerjship 
of  the  maps  and  plats,  claimed  that  they 
were  his  individual  property,  planned,  exe- 
cuted, and  drafted  by  him  while  he  held 
the  office  of  city«  assessor,  during  a  time 
when  he  was  not  engaged  in  official  duties 
for  his  own  use  and  purposes;  that  he  used 
the  same  to  facilitate  the  work  of  his  office, 
but  ^hat  they  were  no  part  of  the  records 
thereof ;  and  thi^t  he  is  entitled  to  the  pos- 
session thereof.  On  these  issues  the  case 
was  jtr^ed  ta  the  court,  without  a  jury,  re- 
sulting in  a  judgment  finding  the ,  county 
entitled  to  the  property  in  coutroverpy,  and 
defendant  appeals.  . 

Mr.  J,  Xj.  WHiner,  for  appellant: 
When  one  obtains  property  of  little  or  no 
value  with  the  consent  of  the  owner,  upon 
which  he  performs  labor  in  good  faith 
which  converts  such  property  into  some- 
thing substantially  different,  and  the  value 
of  the  orig:inal  arti.cle  is  insignificant  as 
compared  to  the  value  of  the  new  product^ 
the  title  to  the  property  in  its  converted 
form  passes  to  the  person  by  whose  labor 
in  good  faith  the  change  has  been  wrought. 
1  Cooley,  Torts,  3d  ed.  p.  74;  Wetherbee 
V.  Green,  22  Mich.  311,  7  Am.  Rep.  663; 
2  Bl.  Com.  (Hammond)  p.  623,  H  6. 

A  public  official,  or  servant,  does  not 
breach  his  duty  to  his  employer  where  he 
does  extra  or  outside  work  not  injurious 
to  the  interests  of  his  employer  and  not  im- 
pairing the  value  of  his  services;  ilor  does 
the  official  or  servant,  by  using  his  in- 
dividual property  thus  created  or  produced, 

in  his  employer's  behalf  and  benefit,  forfeit 

his  ownership  or  title  thereto. 

Hillsboro  Nat.  Bank  v.  Hyde,  7  N.'D.  400, 

76  N.  W.  781;   1  Mechem,  Agency,  2d  ed. 

a   12.10;    Geiger   v.   Harris,    19   Mich.  209; 

Wallace  v.  De  Young,  98  III.  638,  38  Am. 

Rep.    108;    Jaflfray    v.    King,   34   Md.   217; 

Stone  v.  r>ancroft,  139  Cal.  82,  70  Pac.  1017, 

72  Pac.  717;    Brownell  v.  Enrich,  43  App. 

Div.  369,  60  N.  Y.  Supp.  112;  26  Cyc,  1020, 

1021. 
.  Messrs.   George  A.   \l'&]son  and  Ward 

C.  Heury.  for  appellee. 

L.R.A.1017B. 


Heemer*  J.,  delivered  the  (pinion  of  the 
court: 

From  some  time  in  the  year  1889  and 
down  until  April  of  the  year  lOOS,  defend* 
i^nt  was  employed  in  the  tax  department  of 
tlie  eounty  auditor's  office  of  Polk  «ounty, 
loVa.     On  the  lastrnamed  date  he  was  ap* 
painted  city  assessor  for  the  eity  of  Des 
Moines,  and  served  la  tha^  capacity  until 
the  fall  of  the  year  1911.    During  his  em- 
pl<^ment  with  the  county,  he  becanie  con- 
vinced that  a  new  eiity  map  was  needed,  and 
concluded  tliat  as  soon  aa  he  had  lieisnre 
he  would  prepare  the  necessary  data»  plats* 
and  maps  to  that  end.    He  accepted  the  city 
aasessoirship  on  the  tlieory  that  he  would 
have  the  time  .white  in  that  office  to  make 
the  preparation  necessary  to  the  getting  out 
of  a  new  city  map.     Soon  after  entering 
upon  the  work  as  assessor  he  be|^  the 
preparation  of  this  material,  and  obtained 
from  the  county  auditor  some  leaves  from 
the  pages  of  an  old  discarded  county  plat 
book,  upon  which  to  make  his  maps  and 
plats.     From  his  own  funds  he  purchased 
the  ink  and  other  materials  necessary  to 
the  making  of  the  maps  and  plats,  and  did 
all  the  work  upon  them  himself.    H^  claims 
that  he  did  this  ]Rrork  before  and  alter, office 
hours,  and  at  iiaies  when  it  did  not  in  any 
way  interfere  with  hia  official  duikies.     He 
did  not  make  the  maps  or  plats  primarily 
to  facilitate  the  work  of  his  office,  and  the 
blue  pvints  required  by  law,  wore  furnished 
his  office,  and  by  him  returned  to  the  coun- 
ty auditor's  office.     It  was  disooveised  that 
the  maps  and  plats  made,  by  defendant  in 
the  manner  stated  were  of  material  assist- 
ahce  to  defendant  and  his  deputies  in  mak- 
ing assessments,  and  with  defendant's  per- 
mission they  were  used  by  the  entire  force, 
the  blue  prints  being  praetieally  disregard- 
ed.    The  maps  and  plats  a^ere  not  made 
pursuant  to  any  requirement  of  law,  and 
they  do  not  belong  to  the  county,  unless  it 
be   found   that   they   were,  so   made   as   to 
make    them    county    property.      In.    other 
words,  there  is  no,  statute  which  requires 
the  ass^Mor  to  either  make  or  file  any  such 
maps  and   plats.     Defendant  resigned  his 
office,  and  took  the  maps  and  plats  with 
him.    Thereafter  the  county  sued  out  a  writ 
of  replevin,  and  secured  the  possession  of 
the  maps  and  plats»  and  since  that  time 
they  have  been  used  by  the  city  asaessovs 
in    the    performance   of   their   work.     The 
county  claims  that  it  is  entitled  to  the  pos- 
session of  this  property  because  it  is  upon 
paper   belonging   to    it»   was   made  by   an 
official  in  the  performance  of  his  duty,  or 
at  a  time  when  it  was  entitled  to  the  serv- 
ices  of   Parker,  and  from   the  records   in 
the  county  offices,  and  that  defendant  has 
no  title  or  right  to  the  possession  thereof. 
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On  tiie  other  hand,  defendant  ineista  that 
the  property  does  not  belong  to  the  coun- 
ty, but  to  him  individuaily;  tiiat  he  made 
the  maps  and  plats  outside  of  office  hours, 
used  time  which  belonged  to  him  akme  in 
their  preparation;  that  he  was  not  required 
to  do  this  work  as  a  part  of  his  official  du- 
ties, and  that  the  county  has  no  right  there- 
to; that  they  are  his  private  property, 
which  should  not  he  taken  from  him.  It 
mil  be  remembered  that  defendant  was  a 
county  or  city  official,  and  not  a  mere  serv- 
ant who  was  required  to  give  his  entire  time 
to  his  master.  As  an  official  he  had  certain 
specific  duties  to  perform,  and  none  other 
could  be  required  of  him,  save  as  the  legis- 
lature might  direct  or  authorize.  Like 
other  officials,  he  had  certain  office  hours, 
and  these  he  observed.  According  to  the 
testimony,  he  did  all  the  work  upon  tliese 
maps  and  plats  outside  of  office  hours,  and 
what  he  did  in  no  manner  interfered  witli 
his  ofiicial  duties.  In  fact,  the  testimony 
shows  that  by  the  use  of  these  maps  and 
plats  the  work  was  expedited.  Under  the 
facts,  which  are  practically  undisputed,  the 
only  question  is.  Who  owns  and  is  entitled 
to  the  possession  of  these  maps  and  plats? 

The  rules  applicable  here  differ  a  little 
from  those  obtaining  where  the  relation  is 
purely  that  of  master  and  servant.  An  of- 
ficial is  entitled  to  his  salary  as  a  matter  of 
law,  and  the  relation  does  not  grow  out  of 
contract.  His  duties  are  fixed  by  statute, 
and  when  these  are  performed,  he  is  not  re- 
quired to  do  more.  If  he  does  do  more,  he 
is  entitled  to  the  profit  thereof  on  his  own 
account.  Fitzsimmons  v.  Brooklyn,  102  N. 
Y.  686,  56  Am.  Rep.  835,  7  N.  E.  787 ;  Davis 
V.  Munson,  43  Vt.  676,  6  Am.  Rep.  315; 
Mechem,  Pub.  Off.  §§  855,  872. 

As  already  pointed  out,  the  law  did  not 
require  the  making  of  these  maps  and  plats, 
and  consequently  there  was  no  provision  for 
their  return  to  any  office  or  officer.  They 
were  not  made  primarily  to  assist  in  the 
performance  of  the  work  of  the  office,  and 
they  were  not  made  pursuant  to  any  duty 
owing  either  city  or  county.  The  mere  fact 
that  they  were  made  on  paper  taken  from 
an  old  book  belonging  to  the  county  will 
not  authorize  the  county  to  take  them  from 
the  defendant  after  he  has  expended  his 
time  and  labor  thereon.'  In  this  connection 
it  is  to  be  noted  that  several  witnesses  tes- 
tified that  these  maps  and  plats  are  worth 
something  like  $1,500.  Surely  the  county 
cannot  be  permitted  to  avail  itself  of  this 
work  of  the  defendant  simply  because  it 
owned  an  old  discarded  plat  book  from 
which  the  paper  was  taken  to  make  the 
maps  and  plats.  See,  as  sustaining  this 
view,  1  Gooley,  Torts,  3d  ed.  p.  74 ;  Wether- 
bee  V.  Green,  22  Mich.  311,  7  Am.  Rep.  663. 
L..R.A.1917B. 


I  We  are  cemstratned  to  hold  that  as  defend- 
ant did  not  make  the  maps  and  plats  in 
controversy  because  of  any  statutory  duty, 
and  was  not  required  to  do  so  as  a  part  of 
his  official  duties,  and  as  he  made  them  at 
such  times  and  during  such  periods  as  not 
to  interfere  with  his  official  duties,  the  maps 
and  plats  are  his,  and  he  is  entitled  to  re- 
cover the  same. 

II.  Aside  from  the  question  of  defendant's 
right  as  a  public  officer  to  retain  the  maps 
and  plats,  we  are  constrained  to  hold  that, 
even  were  he  nothing  more  than  a  servant 
or  ordinary  employee,  he  would,  under  the 
facts,  be  entitled  to  the  property.  The  rule 
with  reference  to  ordinary  servants  and  em- 
ployees in  this  connection  is  announced  by 
Mechem  in  his  work  on  Agency,  2d  ed.  vol. 
1,  §§  1230,  1232,  as  follows: 

"Even  if  the  rule  were  that  the  principal 
is  entitled  to  the  outside  earnings  of  an 
agent  who  has  undertaken  to  give  him  his 
entire  time  and  efforts,  it  would  not,  of 
course,  apply  to  earnings  made  in  time  not 
fairly  belonging  to  the  principal  and  in  no 
way  affecting  his  interests.  As  has  been 
pointed  out  in  one  case  (Geiger  v.  Harris, 
19  Mich.  209),  there  must,  in  practically 
every  business,  be  seasons  of  leisure  and 
circumstances  under  which  the  principaVs 
business  cannot  be  done.  What  the  agent 
earns  at  such  times  in  no  way  competing 
with  the  principal  or  injuring  the  service, 
the  principal  will  not  be  entitled  to  re- 
cover.    .     .     . 

"The  amount  of  time  which  an  agent  is 
required  to  devote  to  his  principal's  inter- 
ests in  order  to  satisfy  the  requirement  of 
loyalty  must,  of  course,  depend  upon  the  cir- 
cumstances of  the  case.  .  .  .  W'here 
there  is  no  such  agreement  [i.  e.,  to  give 
'entire  time'],  a  general  rule  is  difficult  to 
state,  other  than  that  it  shall  be  a  fair 
knd  reasonable  devotion  to  the  business  of 
the  principal." 

In  Hillsboro  Nat.  Bank  v.  Hyde,  7  N.  D. 
400,  75  X.  W.  781,  the  supreme  court  of 
North  Dakota  said:  **The  utmost  scope  of 
ihe  contract,  as  they  swear  to  it,  is  that 
defendant  was  to  give  all  of  his  time  to 
the  bank.  Such  an  agreement  is  widely 
different  from  that  which  plaintiff  has  set 
forth  in  its  complaint.  A  contract  to  give 
all  of  one's  time  to  the  employer  does  not 
mean  that  outside  earnings  of  the  employee 
are  to  belong  to  the  employer.  The  servant 
cannot  devote  himself  to  his  own  business 
at  the  expense  of  his  master  without  vio- 
lating his  contract.  But  his  personal  earn- 
ings are  his  own.  There  is  no  evidence  in 
the  case  that  the  defendant  neglected  his 
duties  as  cashier,  in  the  performance  of  the 
work  in  which  such  outside  eai'nings  were 
made.     .     .     .     What  hit  testimony  means 
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is  that  defendant  was  to  give  the  bank  the 
benefit  of  hia  whale  time  in  and  about  the 
legitimate  bueinesa  of  the  bank.  We  do  not 
think  that  he  intended  to  say  that  it  was 
underatood  that  if  defendant^  in  spare  mo- 
ments, wrote  a  book,  or  taught  a  night 
school,  or  sang  in  the  chureh  choir,  the 
fruits  of  his  extra  toil  <m  his  own  behalf 
should  l>e  swept  into  the  tills  of  the  bank/' 
In  Qeiger  v.  HarHs»  sn{»ra>  the  supreme 
court  of  that  state  said:  "The  claim  of  the 
plaintiffs  in  error  is  placed  upon  the 
assumption  that  an  agent,  employed  as 
Harris  was,  is  during  the  agency  so  bound 
to  his  employers  that  all  of  his  time  be- 
longed to  them,  and  all  of  the  profits  and 
fruits  of  his  labors  or  occupations,  of  what- 
ever kind,  belonged  to  them,  and  not  to  him, 
MO  that  any  use  of  his  time  for  any  but 
them  is  a  violation  of  duty.  This  is  a  doc- 
trine that  caanot  be  admitted  in  regard  to 
free  persons.  The  charge  of  the  court  be- 
low was  correct,  and  the  rule  laid  down  is 
sensible  and  fair.  An  agent  violates  hia 
duty  if  he  neglects  to  use  all  reasonable 
and  thorough  diligence  to  further  the  in- 
terests of  his  employers.  He  also  violates 
it  still  more  plainly  by  doing  or  furthering 
any  business  which  can  in  any  way  hinder 
or  compete  with  theirs.  But  there  must  be 
seasons  of  leisure,  and  there  may  be  cir- 
cumstances under  which  their  work  cannot 
be  done.  And  in  doing  their  work,  he  may 
find  it  profitable  for  them  to  secure  bar- 
gains or  advantages  by  civilities  and  serv- 


iees  which  can  in  no  way  prejiidioe  them. 
They  have  no  claim  against  him  exjcept  for 
faithful  service.  In  everything  else,  sub- 
ject to  this,  he  is  his  own  master,  and  may 
do  what  he  ples^es,  so  long  as  they  are  not 
prejudiced." 

See  also  Wallace  v.  De  Young,  98  III. 
638,  38  Am.  Hep.  106;  Jaffray  ▼.  King,  34 
Md.  217. 

The  trial  court  thought  the  case  was  ruled 
by  Dempsey  v.  Dobson,  174  Pa.  122,  32 
L.R.A.  761,  52  Am.  St.  Rep.  818,  34  Atl.  458. 
In  that  case  a  servant  employed  as  a  oolor 
mixer  in  a  carpet  factory  kept  a  record 
in  a  color  book  of  the  mixtures  used  in  the 
manufacture  of  carpets,  the  reoeipes  be- 
longing to  the  master.  It  was  held  that 
the  servant  could  not,  on  the  termination 
of  his  employment,  carry  away  the  receipe 
books.  Manifestly  this  case  was  correctly 
decided,  for  the  master  had  the  right  to  pro- 
tect its  own  formulas,  and  the  work  done 
by  the  servant  who  made  the  book  was  a 
part  of  his  duty  as  a  servant. 

Other  cases  relied  upon  by  appellee  are 
not  in  point)  because  the  servant  acquired 
his  claim  of  right  while  in  the  perform- 
ance of  his  duties  to  his  employer.  In 
our  opinion,  the  trial  court  erred  in  enter- 
ing judgment  for  plaintiff,  and  the  judg- 
ment must  be^  and  it  is,  reversed. 

Evans,  Ch.  J.»  and  Weaver  and  Iai4d, 

JJ.,  concur.    Preston,  J.,  dissents. 


IXDIAXA  SUPHEME  COURT. 

EDWARD  J.  ROBISON  et  al.,  Appts., 

V. 

FRANK  S.  FISHBACK. 

(175  Ind.  132,  93  N.  E.  666.) 

Courts  —  Jurisdiction  — -  patented  device 
—  action  to  control. 

1.  A  state  court  is  not  deprived  of  juris- 
diction to  compel  a  public  officer  to  leave 
behind  a  device  which  he  has  installed  to 
facilitate  the  discharge  of  the  duties  of  the 
office  upon  the  expiration  of  his  term,  by 
the  fact  that  he  has  secured  a  patent  upon 
it  from  the  Federal  government. 

For  other  caaes,  set  Courts,  IV.  d,  1,  in 

Dig,  ISB  N.  «. 
Officer  —  patented  device  ^  dedication 

to  public  nse. 

2.  A  public  officer  who,  to  facilitate  the 
discharge  of  his  duties,  prepares  at  his  own 
expense   an    index   to   the   public    records. 

Note.  —  As  to  right  of  public  to  benefit 
of  discoveries,  inventions,  devices,  data,  etc., 
made  or  prepared  by  officer  or  employee,  see 
annotation  foUowiog  this  case,  post,  1183. 
I..R.A.1917B. 


which  he  is  not  required  by  law  to  keep 
but  which  becomes  indispensable  to  the  dis- 
charge of  the  duties  of  the  office  and  for 
which  he  applies  for  a  patent,  may,  upon 
the  expiration  of  his  term  of  office,  be  en- 
joined from  removing  it  without  unconsti- 
tutionally depriving  him  of  his  jjroperty 
without  due  process  of  law,  or  of  his  privi- 
leges and  immunities,  since  he  has  clothed 
it  with  a  public  use. 

For  other  cases,  see  ConsHiutiatial  Law,  11, 
b,  2,  a,  m  Dig,  1-^2  N,  8. 

(January  27, 1911.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Marion  County 
in  plaintiff's  favor,  and  from  an  order  deny- 
ing a  motion  for  new  trial  in  an  action 
brought  to  enjoin  defendants  from  remov- 
ing, destroying,  or  taking  away  a  card-index 
system  alleged  to  be  in  use  in  the  treasurer's 
office.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Merrill  Moores  and  Walter 
Myers,  for  appellants: 

A  patent  right  is  property,  so  exclusive 
that  not  only  citizens  and  residents,  but  also 
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the  government  itself,  may  not  use  it  with- 
out the  lieeofle  of  the  patentee. 

Walker,  Patents,  §  167;  James  V.  Camp- 
bell, 104  U.  8.  366,  26  L.  ed.  786. 

A  card-index  lytera,  if  it  possesses  the 
required  novelty,  may  be  patented. 

&unn  V.  Bridgeport  Brass  Co,  148  Fed. 
230,  81  C.  C.  A.  676,  162  Fed.  484. 

In  the  absence  of  a  statute  or  ordinance 
requiring  indexing  of  Barrett  law  assess- 
ments, a  card-index  sjrstem  paid  for  by  an 
officer  is  not  a  public  record. 

Painter  ▼.  Hall,  75  Ind.  208;  Gaines  ▼. 
Relf,  12  How.  472,  13  L.  ed.  1071;  Chaffee 
V.  United  States,  18  Wall.  616,  540,  21  L. 
ed.  908,  912;  Carrington  v.  Potter,  37  Fed. 
767;  Cruse  v.  MeCauley,  96  Fed.  369;  Heg- 
ler  ▼.  Faulkner,  163  U.  S.  109,  116,  38  L. 
ed.  663,  665,  14  Sup,  Ct.  Rep.  779;  Taylor 
V.  Jackson,  161  Mich.  639,  Uo  X.  W.  977 

Where  indispensable  public  necessity  ren- 
ders work  necessary  to  be  done  in  an  olBce, 
and  where  the  officer  is  employed  to  do  that 
work  under  a  contract  by  which  he  gets  ex- 
tra compensation,  such  a  contract  is  legal, 
and  the  officer  can  collect  the  money  due  him 
under  the  contract  even  though  he  draws 
a  salary  as  the  incumbent  of  the  office  in 
which  the  work  was  done. 

Tippecanoe  County  v.  Mitchell,  131  Ind. 
370,  15  L.R.A.  520,  30  N".  E.  409;  State 
ex  rel.  Tippecanoe  County  v.  Flynn,  161  Ind. 
554,  69  N.  E.  159;  State  ex  rel.  Dearborn 
County  V.  Shutts,  161  Ind.  54M),  6f>  N.  E 
397. 

A  record  not  authorized  by  law  does  not 
even  constitute  notice. 

Brown  v.  Budd,  2  Ind.  442;  Sanders  v. 
Muegge»  91   Ind.  214. 

Mr.  Henry  Warrum,  for  appellee: 

The  card  indexes,  together  with  tlieir 
predecessor,  being  purchased  by  the  city 
for  the  use  in  its  treasure's  office  for  col- 
lecting municipal  assessments,  and  contain- 
ing information  received  in  the  transactions 
of  that  office,  and  inscribed  by  the  officer 
and  his  clerks,  constitute  property  of  the 
city  and  part  of  its  public  records. 

The  condition  and  accumulation  of  the 
duplicates  specified  by  the  statutes  render 
such  indexes  indispensable  to  the  discharge 
of  the  duties  of  the  office. 

Coleman  v.  Com.  26  Gratt.  865,  18  Am. 
Rep.  711;  Miller  v.  Indianapolis,  123  Ind. 
196,  24  N.  E.  228. 

While  the  statute  specifically  designates 
only  the  "book**  in  which  shall  be  entered 
these  assessment  rolls  as  they  are  re- 
ceived, by  fair  intendment  it  must  be  held 
that  the  law  contemplates  some  sort  of  in- 
dexing ^8  would  make  the  use  of  these  books 
practical. 

24  Am.  &  Eng.  Enc.  law,  170;  Greenl.  Ev. 
p.  610,  $$  483,  406. 
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The  cards  in  the  caa*  are  stock  cards  ad* 
mittedly  without  new  featnree,  mad  the  only 
novelty  possible  to  claim  for  them  is  the 
new  manner  of  arranging  informatloii  on 
the  card. 

Gunn  V.  Bridgeport  Brass  Co.  81  C.  0. 
A.  576,  162  Fed.  434. 

The  copyright  law  wais  enaeted  for  the 
protection  of  those  who  <l6vised  new  methods 
of  tabulating  or  arranging  information,  but 
under  the  copyright  law  the  deposit  of 
copies  with  the  Librarian  of  Congress  would 
have  been  required  on  the  day  of  publica- 
tion. 

7  Am.  &  Eng.  Enc.  Law,  580. 

If  the  defendante  ean  eiaim  e6mpenMitjon 
from  the  city  for  rendering  this  work  be- 
cause it  was  of  indespensaMe  public  neces- 
sity, their  claim  must  be  regularly  presented 
to  the  city,  and  cannot  be  realised  or  guar- 
anteed by  a  claim  upon  these'  public  records. 

Kerr  y.  Regester,  42  Ind.  App.  376,  86 
N.  E.  790. 

Myere,  Ch.  J»,  delivered  the  opinion  of 
the  court: 

Appellant  Robison  was  treasurer  of  Mari- 
on county,  Indiana,  and  ex  officio  treasurer 
of  the  city  of  Indianapolis,  from  January  1, 
1908,  to  January  1,  1^10.    Appellant  SJiare 
was  in  the  employ  of  said  treasurer.    When 
the  hitter  went  into  office,  there  wae  a  card- 
index  system  in  the  office  whieh  furnished 
a  partial  index  to  the  assessment  rolie  for 
public  inprovements  in  the  city  of  Indian- 
apolis.   There  are  some  forty-three  volumes 
of  public  improvement  assessments,  involv- 
ing more  than  10,000  names  of  di/Terent  per- 
sons and  as^iessments.     The  card   index  in 
use  prior  to  January  1,  1908,  so  far  as  the 
mechanical  features  of  it  were  concerned, 
was  the  ordinary  form  of  cards  adjusted  to  a 
case,  with  rods  to  hold  the  cards  in  position, 
and  each  card  had  the  name  of  a  person  at 
the  top  thereof,  and  under  the  name  ver- 
ticaU  ruled  spaces  for  indieating  the  pri^- 
ert}'   assessed,   and   the   folio  and   page   in 
which  the  assossroent  was  to  be  found,  and 
a  like  Kpttee  for  designating  the   improve- 
ment.   These  were  arranged  in  alphabetical 
order  in  the  cases.     There  was  an  index  to 
the  improvement  in  each  folio,  and  a  general 
index  to  all  folios,  of  the  improvements,  but 
the  names  of  propeity  owner'jgi  were  not  in- 
dexed.   There  is  no  express  statute  requiring 
the  keeping  of^<iny  ind^x  of  .any  kind.    The 
only  other  reference  to  assessments  against 
any  property  for  public  improvements  was 
upon  the  general  tax  duplicates,  where,  op- 
posite any  parcel  of  land  against  which  there 
was  sudi  assessment,  a  letter  "B"  was  placed 
to  indicate  that  there  was  a  so-called  Bar- 
rett law  assessment  against  the  property, 
and  in  case  a  property  owner  should  not 


ROBISON  V,  FISHBACK. 


1181 


Icnow  upon  what  hnprovonent  an  assess- 
ment had  been  made,  there  was  no  way  of 
discovering  it,  without  running^  through  the 
general  index  ot  the  indexes  in*  the  various 
folios.  Appellant  Share  had  had  loag  ex- 
perience in  the  condnct  of  the  treasurer's 
office,  and  especially  with  the  collection  of 
municipal  assessments,  and,  At  the  sugges- 
tion  and  under  the  pay  of  appellant  Robison, 
«et  about  devising  a  cavd-index  system  to 
public  improrement  records.  Appellant 
Kobison  personally  visited  a  number  of 
the  larger  cities  of  the  country,  examined 
the  methods  employed  in  keeping  trace 
of  public  UB|»rovement  assessments,  and 
•directed  l^tare  to  work  out  a  system  of 
«ard  indexes,  and  procured  at  his  per- 
sonal expense  the  cases  and  cards.  Share 
thereupon  deriiE^  a  card  system  in  which, 
under  the  name  of  one  owner,  all  im- 
provements assessed  in  that  name  appear. 
The  only  practical  difference  between  the 
two  systems  of  cards  was  that  in  the 
one  employed  when  RoMson  came  into 
offiee  but  one  improvement  appeared  upon 
a  single  card,  though  the  cards  were  ar- 
ranged for  separate  improvements,  while  in 
the  system  devised  by  Share  all  improve- 
meatB  assesoed  imder  the  name  of  any  one 
person  or  owner  were  designed  to  be  shown 
hy  such  card.  Robison  diraoted  Share  to 
obtain  the  necessary  cands  and  cases  to  in- 
stall the  system  in  the  treasurer's  office,  and, 
in  the  absence  ol  the  treasurer  and  without 

« 

his  knowledge,  payment  for  the  supplies  n^as 
made  out  of  the  public  funds.  As  soon  as 
Robison  discovered  this  fact,  he  cpvered  the 
money  into  the  treasury.  The  pard  system 
which  was  in  vogue  when  Robison  took  office 
was  not  thereafter  kept  up,  but  the  system 
devised  by  Share  was  completed  at  an  ex- 
pense of  about  $3,000  to  Robison,  and  proved 
to  be  a  great  success  in  expediting  the  work 
of  referring  to  assessments,  and*  highly  es- 
sential, if  not  indispensable,  to  the  conduct 
of  the  office.  Share  applied  for  letters 
patent  upon  the  device,  and  claims  to  be  the 
owner  of  the  system,  while  Robison  claims  to 
own  the  particular  cards  and  the  cases  in 
which  they  are  contained.  Upon  going  out 
of  office  January  1,  1910,  Robison  claimed 
the  cases  and  «ards  as  his  individual  prop- 
erty and  the  right  to  remove  them,  and  ap- 
pellee, as  treasurer-elect  and  resident  tax- 
payer, successfully  maintained  an  applica- 
tion for  an  injunction  against  their  removal, 
on  the  ground  that  they  were  parts  of  the 
public  records,  from  which  judgment  both 
defendants  appeal  and  assign  joint  and  sepa- 
rate errors  upon  the  action  of  the  court  be- 
low in  overruling  their  motion  for  a  new 
trial. 

Jurisdiction  is  lodged  in  this  court  by 
the  contention  of  appellants  that  the  judg- 
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ment  is  in  violation  of  the  14tii  Amendment 
to  the  Federal  Constitution,  in  abridging 
the  privileges  or  immunities  of  citizens  of 
the  United  States,  atid  depriving  them  of 
their  property-  without'  due  process  of  law, 
and  in  violation  of  §  21  of  art.  1  of  the 
state  Constitution,  in  taking  their  services 
and  property-  without  just  compensation 
first  assessed  and  tendered.  As  to  the  first 
proposition,  it  is  to  be  said  that  the  priv- 
ileges and  immuftities  clause  of  the  Federal 
Constitution  refers  to  the  privileges  and  im- 
munities arising  out  of  the  nature  and 
character  of  the  Federal  government,  grant- 
ed or  secured  by  that  Constitution.  It  op- 
erates upon  state  action  solely,  and  not 
upon  individual  action,  and  simply  requires 
that  all  persons-  similarly  situated  be  treat- 
ed alike,  in  privileges  conferred  or  liabilities 
imposed.  Hodges  v.  United  States,  203  U. 
S.  1,  51  L.  ed.  65,  27  Sup.  Ct.  Rep.  6; 
Field  V.  Barber  Asphalt  Paving  Co.  194 
U;  S.  618,  48  L.  ed.  1142,  24  Sup.  Ct.  Rep. 
784;  Duncan  V.  Missouri,  152  U.  S.  377,  38 
L.  ed.  4S5,  14  Sup:  Ct.  Rep.  570. 

Appellants  contend  that  the  device  is  pat- 
entable, and  that  a  patent  right  is  property, 
and  that  the  judgment  constitutes  a  taking 
without  due  process  or  just  compensation. 
Whetiier  it  is  patentable  or  not  is  imma- 
terial, for  there  is  some  value  in  the  cases 
and  cards.  While  the  state  courts  have  no 
jurisdielion  to  determine  rights  under  an 
alleged  patent,  they  are  not  ousted  of  juris- 
diction by  the  fact  that  rights  claimed  or 
denied  as  growing  out  of  the  patent  are 
incidentally  involved.  Exclusive  Federal 
jurisdiction  applies  only  to  cases  arising 
under  the  patent  laws  upon  a  bill,  com- 
plaint, or  declaration  of  a  plaintiff  setting 
up  a  right  under  the  patent  laws,  as  a 
ground  of  recovery.  Pratt  v.  Paris  Gas- 
light &  Coke  Co.  (1897)  42  L.  ed.  458,  and 
notes  (168  U.  S.  255,  18  Sup.  Ct.  Rep.  62)  ; 
Riverside  Mills  v.  Atlantic  Coast  Line  R. 
Co.  (1909;  C.  C.)  168  Fed.  987:  Osborn  v. 
Bank  of  United  States,  9  \Mieat.  738,  6 
L.  ed.  204;  Pittsburgh,  O.  C.  &  St.  L.  R. 
Co.  V.  Mitchell,  175  Ind.  196,  91  N.  E.  786, 
93  N.  E.  006. 

The  real  point  in  this  ease  turns  on  the 
question  wJUether  the  particular  cards  •  and 
cases  have  become  ao  essential  to  the  con- 
duct of  the  offiee  that  appellants  in  instal- 
ling them  must 'be  considered  as  having  in* 
tended  that  they  should  become  so  much 
a  part  of  the  indispensable  accessories  of  the 
operation  of  the  office  that  the  public  inter- 
est requires  that  they  be  not  removed.  It 
appears  from  the  record  that  the  former  sys- 
tem of  card  indexing  was  abandoned;  had 
that  been  kept  up  by  appellants  at  their  own 
expense,  and  for  their  own  convenience, 
though  less  efficient  than  the  plan  installed. 
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though  possibly  involying  quite  as  much  la- 
bor as  the  new  scheme>  it  could  hardly  be 
claimed  that  appellants  could  remove  it, 
or  even  those  cards  added  by  their  labors, 
or  at  their  own  expense.  This  index  is  not 
required  by  any  specific  law,  and  it  is  wholly 
optional  with  treasurers  whether  they  keep 
indexes  to  these  records,  but  they  are  so 
far  authorized  that  the  public  authorities 
might  contract  and  pay  for  their  making  as 
conveniences  for  the  use  of  the  officers  and 
the  public,  and,  if  so  procured,  while  they 
may  not,  in  the  strict  sense,  be  public  rec- 
ords, they  are  undoubtedly  authorized  to  be 
made  and  kept.  They  are  not  less  public  by 
reason  of  being  made  by  an  officer  in  the 
course  of  his  administration  of  the  c^ee. 
The  public  have  a  direct  interest  in  them  not 
only  during  the  term  of  office  of  the  incum- 
bent, but  indefinitely.  State  ex  rel.  Dear- 
born County  v.  Shutts,  161  Ind.  590,  60  N. 
E.  397;  State  ex  rel.  Tippecanoe  Coimty  v. 
Flynn,  161  Ind.  554,  69  X.  E.  159;  Tip- 
pecanoe County  v.  Mitchell,  131  Ind.  370, 
15  L.R.A.  520,  30  N.  E.  409;  Hoffman  v. 
I^ke  County,  96  Ind.  84;  Garrett  v.  Boone 
County,  92  Ind.  518 ;  Hubler  v.  Cass  County, 
19  Ind.  App.  464,  49  N.  E.  832. 

It  has  been  held  that  an  index  is  simply 
a  facility  for  learning  the  contents  of  a  rec^ 
ord,  but  not  a  part  of  the  record  itself,  un- 
less required  by  the  law  to  be  kept.  Bishop 
V.  Schneider,  46  Mo.  472,  2  Am.  R^. 
533;  Chatham  v.  Bradford,  50  Ga.  327,  16 
Am.  Rep.  692;  Curtis  v.  Lyman,  24  Vt.  338, 
58  Am.  Dec.  174.  These  cases  arose  upon  a 
conflict  of  interest  between  third  parties,  be- 
cause of  the  failure  of  an  officer  to  keep  an 
index,  owing  to  which  fact  some  of  them 
were  misled,  in  cases  where  no  index  was  re- 
quired as  a  part  of  the  record. 

We  are  not  called  upon  to  determine 
whether  they  are  so  far  public  records  as 
to  constitute  primary  evidence  without  re- 
gard to  any  other  fact  than  their  existence 
in  a  public  office,  though  it  is  manifest  that 
conditions  might  arise  where  they  might  be- 
come  secondary  evidence,  as  in  ease  of  the 
loss  or  destruction  of  the  assessment  rolls, 
though  there  is  authority  for  their  being  re- 
garded as  public  records.  Coleman  v.  Com. 
25  Gratt.  865,  18  Am.  Rep.  711;  Herron  ▼. 
McEnery,  McGloin  (La.)  108;  Bell  v.  Ken- 
drick,  26  Fla.  778,  6  So.  868;  Kyburg  v. 
Perkins,  6  Cal.  674. 

Tlie  following  statement  in  Coleman  v. 
Com.  supra,  though  obiter,  so  aptly  phrases 
the  matter  as  to  commend  itself  to  our  ap- 
proval and  judgment,  at  least  as  applied  to 
the  facts  in  this  case:  "Whenever  a  written 
record  of  the  transactions  of  a  public  officer 
in  his  office  is  a  convenient  and  appropriate 
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mode  of  discharging  the  duties  of  his  oiBee, 
it  is  not  only  his  right,  but  his  duty,  to 
keep  that  memorial,  whether  expressly  re- 
quired so  to  do  or  not;  and  when  kept  it 
becomes  a  public  document— «  public  record 
belonging  to  the  office  and  not  the  officer 
— it  is  the  property  of  the  state,  and  not  of 
the  citizen,  and  is  in  no  sense  a  private 
memorandum." 

It  is  said  that  a  public  record  is  one  re- 
quired by  law  to  be  kept,  or  necessary  to  be 
kept,  in  the  discharge  of  a  duty  imposed  by 
law,  or  directed  by  law  to  serve  as  a  memo- 
rial and  evidence  of  something  written,  said, 
or  done.  Miller  v.  Indiana|polis,  123  Ind. 
196,  24  N.  £.  228;  Com.  y.  Rodes,  I  Dana, 
595;  Cyclopedic  L.  Diet.  The  evidence  in 
this  case  is  all  to  the  point  that  the  indexes 
are  indispensable  to  the  discharge  of  the 
duties  of  the  office. 

It  is  said  in  People  v.  Peck  (1893)  138 
K.  Y.  386,  20  L.ICA.  381,  34  N.  E.  347,  in- 
volving the  question  of  the  collection  of 
statistical  matter  from  which  compilations 
are  made  and  reports  required  to  be  made: 
''He  is  not  to  collect  the  facts  merely  to  en- 
able him  to  discharge  his  duty,  but  in  the 
discharge  of  a  duty."  Here  the  treasurer 
did  not  prepare  the  indexes  in  the  discharge 
of  a  duty  imposed  upon  him  to  make  them, 
but  to  aid  him,  and  those  succeeding  him, 
to  discharge  the  duties  of  the  office;  but 
in  the  discharge  of  his  duties  he  did  invest 
the  office  with  facilities  for  the  discharge 
thereof  which  are  highly  essential  in  the 
efficient  discharge  thereof,  and  in  which  the 
public,  whose  servant  he  was,  are  deeply  in- 
terested. The  injury  to  the  public  from 
their  removal  would  be  greater  than  the 
benefit  accruing  to  appellants,  and  we  think 
it  would  be  inequitable,  when  appellants 
have  themselves  created  the  situation,  to 
allow  them  to  disturb  it.  Because  appel- 
lants were  prevented  from  removing  the 
cases  and  cards,  it  does  not  follow  that 
their  property  is  taken  without  just  com- 
pensation, nor  are  they  deprived  of  their 
property  without  due  process  of  law.  They 
cannot  complain  of  a  condition  of  their 
own  creating. 

The  city  has  assumed  to  retain  the  prop- 
erty under  circumstances  rendered  reason- 
able by  the  course  of  appellants  respecting 
it,  and  in  which  the  public  interest  is  deeply 
affected  and  concerned,  and  it  would  be  in- 
equitable to  allow  them  to  take  it. 

The  judgment  is  affirmed. 

Writ  of  error  dismissed  by  the  Supreme 
Court  of  the  United  States,  December  4, 
1914,  235  U.  S.  714,  59  L.  ed.  437,  35  Sup. 
Ct.  Rep-  207. 
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Annotation — Right  of  public  to  benefit  of  ditcoveries,  inventions,  devices, 
data,  etc.,  made  or  prepared  by  officer  or  employee* 


Cases  on  the  question  as  to  an  implied 
promise  to  pay  compensation  fox  tlie  use 
of  inventions  patented  by  tiie  employees 
of  the  govemiliettt  will  be  found  in  tiie 
note  to  May  v.  Western  Lime  Co.  44 
L.B.A.(N.S.)  833,  337. 

Cases  relating  to  literary  work  done 
in  connection  with  official  duties  are 
cited  at  page  1193  of  the  note  to  Barber 
V.  National  Carbon  Co.  5  L.R.A.(N.S.) 
1154,  on  the  subject  of  the  rights  of  em- 
ployer and  employee'  with  respect  to 
things  produced  by  the  labor  of  the  em- 
ployee. 

Cases  involving  the  right  of  an  official 
reporter  to  the  benefit  of  the  copyright 
of  headnotes,  digest  propositions,  etc., 
present  distinctive  questions  which  are 
not  within  the  scope  of  this  note. 

The  decision  in  Robison  y.  Fish- 
back,  ante,  1179,  that  a  card-index  sys- 
tem installed  by  the  county  treasurer 
could  not  be  removed  by  him,  is  based 
upon  the  fact  that  such  system  had  be- 
come indispensable  in  the  conduct  of  the 
offiee,  and  was  in  a  sense  a  public  record. 
And  that  would  seem  to  be  the  only 
ground  upon  which  the  decision  could  be 
based,  as  an  index  was  not  required  by 
any  law.  As  the  only  question  involved 
was  the  right  to  remove  the  card-index 
system,  this  case  would  not  be  authority 
on  eith»  the  question  as  to  implied 
right  to  compensation  or  of  the  right  to 
obtain  a  patent  on  the  device. 

In  Polk  County  v.  Parker,  ante,  1176,  a 
ease  ^analogous  in  many  respects  to  the 
RoBisON  Case,  it  was  held  that  maps 
and  plats  made  by  a  city  assessor  out- 
side of  office  hours  and  at  his  own  ex- 
pense, and  which  were  of  material  as* 
sistanee  in  the  conduct  of  the  office, 
were  the  individual  property  of  such  as- 
sessor, and  could  be  taken  with  him 
when  his  term  of  offiee  expired,  although 
they  were  made  upon  paper  belonging 
to  the  county,  which  for  that  reason 
claimed  to  be  entitled  to  the  possession 
of  them. 

It  is  to  be  observed,  and  this  will  prob- 
ably serve  to  distinguish  it  from  the 
RoBisON  Case,  that  in  Polk  County  v. 
Parker,  the  maps  and  plats,  while  of 
material  assistance  in  the  conduct  of  the 
assessor's  office,  were  not  indispensable, 
as  assessments  could,  as  was  previously 
done,  be  made  from  blueprints  which 
were  furnished  to  the  city  assessors. 

RoBisoN   v.   FiSHBACK  finds   support, 

however,  in  Herron  v.  McEnery  (1881) 
L.R.A.1917B. 


McGloin  (Iia.)  108,  which  held  that  re- 
searches, consisting  of  memoranda  show- 
ing the  mortgages  recorded  against  cer- 
tain persons,  were  not  the  private  prop- 
erty of  the  recorder  of  mortgages  al- 
though such  researches  had  been  made 
by  clerks  paid  by  the  different  incum- 
bents of  the  office,  each  recorder  paying 
his  predecessor  the  value  thereof.  In 
answer  to  the  contention  that  because 
of  the  manner  of  their  acquisition,  and 
that  though  useful  to  facilitate  the  dis- 
charge of  the  duties  of  the  office  yet 
they  were  not  indispensable,  therefore 
such  researches  were  private  property, 
the  court  said:  ^^The  fallacy  of  this 
position  lies  in  the  assumption  that  the 
mortgage  office  exists  for  anything  else 
than,  the  benefit  of  the  public*  The  law 
gives  to  the  recorder  certain  fees,  and 
provides  that  he  shall  pay  his  clerks, 
buy  his  own  atati<Hiery,  etc.;  the  pre- 
sumption is  that  out  of  the  fees  he  col- 
lects he  pays  the  expenses  of  properly 
conducting  his  office,  leaving  a  reason- 
able compensation  for  himself.  If  the 
making  and  filing  away  of  these  re- 
searches materially  hastens  the  work  of 
the  office,  thus  accommodating  the  pub- 
lic, it  is  the  duty  of  the  recorders  to 
make  them,  for  it  is  their  duty  to  do 
everything  necessary  to  a  prompt,  faith- 
ful, and  intelligent  discharge  of  the  du- 
ties imposed  upon  them  by  law;  and, 
having  made  them,  they  become  a  por- 
tion of  the  records  and  archives  of  the 
office.  The  labor  of  the  clerks  in  the 
mortgage  office  does  not  belong  to  the  re- 
corder personally ;  the  money  that  he 
pays  them  with  comes  from  the  public 
in  the  shape  of  fees  paid  to  him,  and  the 
public  is  entitled  to  any  facility  of  pub- 
lic business  which  their  labor  may 
create.  The  fact  that  plaintiff  paid  his 
predecessor  for  the  researches  is  iiTele- 
vant,  as  such  payment  could  not  have 
been  legally  demanded  of  him,  and  the 
force  of  the  plaintiff's  argument  that  it 
is  customary  to  pay  for  the  researches  is 
broken  by  the  fact  that  such  payment 
is  only  proved  for  about  ten  years  back, 
whereon  the  researches  have  been  in  ex- 
istence nearly  thirty  years." 

However,  in  Leffingwell  v.  Miller 
(1905)  20  Colo.  App.  429,  79  Pae.  327, 
under  a  city  ordinance  requiring  that 
"the  city  engineer  shall  inspect  and  pass 
upon  the  construction  of  all  public  works 
ordered  by  the  city,  shall  make  out 
plans,     specifications,     and     estimates 
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thereQi}  he  sh^XL  do  the  surveyuig  and 
engineering  ordered  by  the  city,  and 
shall  perform  auch  other  duties  not  in- 
consistent with  his  employment  as  the 
city  council  may  require.  He  shall  pre- 
serve all  plans,  maps,  notes,  surveys, 
books,  papers,  and  documents  pertaining 
to  his  office,  which  shall  be  open  to  in- 
spection at  all  reasonable  hours,  and 
shall  be  delivered  to  his  successor  in  of- 
fice,'' it  was  held  that  field  notes  made 
by  a  city  engineer  in  surveying  lots  of 
individual  owners  upon  their  applica- 
tion, under  their  emplo3nnent  and  at 
their  expense,  were  the  private  property 
of  such  engineer,  and  not  required  to  be 
turned  over  to  his  successor.  The  court 
stated  that  **the  duty  of  preserving  and 
delivering  to  his  successor  in  office  all 
plans,  maps,  notes,  surveys,  books,  pa- 
pers, and  documents  pertaining  to  his 
office  must  have  been  intended  to  apply 
only  to  such  plans,  maps,  etc.,  of  ^public 
works'  and  surveying  and  engineering 
ordered  by  the  city  for  which  the  city 
would  be  bound  to  compensate  him,  and 
thereby  acquire  ownership  thereof.  By 
the  ordinance,  no  duty  was  imposed 
upon  the  city  engineer  to  survey  lots  for 
individual  owners.  Such  work  might 
have  been  performed,  was  and  is  per- 
formed, by  other  competent  engineers, 
and  when  performed  by  the  city  en- 
gineer is  performed  by  him  in  his  in- 
dividual, and  not  official,  capacity. 
Therefore,  the  field  notes  made  and  kept 
by  him  in  such  work  are  his  individual 
property,  and  do  not  pertain  to  the  of- 
fice of  city  engineer." 


S^,  also,  in  Butte  v.  Nevin  (1912)  46 
Mont.  380,  128  Pac.  600,  a  copy  of  the 
report  of- an  auditing  cettpany  employed 
to  audit'  the  financial  condition  of  the 
city,  which  copy  such  company  made  for 
the  mayor  at  his  request,  the  original  be- 
ing filed  with  the  city  okrk,  was  heid  to 
be  the  private  property  'of.  the  mayor. 
The  auditing  eompany,  the  oourt  said, 
^'discharged  their  contract  with  the  city 
when  they  djslivered  to  it  one  deeument 
embodying  the  result  of  their  investiga- 
tions, in  the  form  in  which  they  agreed 
to  make  it.  If  they  choee  to  make  car- 
bon copies  for  themselves  or  for  the  ac- 
commodation of  other  persons,  as  was 
the  ease  here,  the  title  to  snoh  copies 
did  not  vest  in  the  city,  but  in  the  per- 
sons for  whom  they  were  made,  there  be- 
ing nothing  in  their  contract  prohibit- 
ing" them  ^'from  furnishing  as  many  of 
such  copies  as  they  chose.  The  mayor 
of  a  city  in  this  state  is  not  required  to 
keep  a  record  of  his  official  acts.  The 
duty  to  keep  the  ^es  and  records  of  the 
city  appertains  to  the  clerk,  who  is 
bound  to  deliver  them  to  hia  suecessor. 
.  .  .  If  the  mayor  chooses  to  keep  a 
record  including  copies  of  documents 
which  must  be  preserved  in  the  files  of 
the  clerk's  office,  they  are  his  private 
property,  and  title  to  them  does  not  vest 
in  the  city  by  virtue  of  the  fact  that  he 
is  acting  as  its  chief  executive  at  the 
time.  Having  delivered  the  copy  to  the 
city  council,  and  having  seen  that  it 
found  its  way  into  the  records  of  the 
city,  his  duty  was  fully  discharged." 

J.  5.  B. 
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L.  B.  BROWN  et  al.,  PlfTs.  in  Err., 

V. 

M.  S.  WILSON  et  al. 
(—  Okla.  — ,  160  Pac.  1)4.) 

Mines  —  oil  and  gas  lease  —  forfeiture. 

1.  Where  an  oil  and  gas  lease  was  made, 
executed,  and  delivered  for  the  considera- 
tion of  $1  in  hand  paid  the  lessor,  and  the 
covenants  and  agreements  hereinafter  con- 
tained  on  the  part  of  the  lessee,  and  leased 
and  let  to  him  a  certain  tract  of  land  for 
a  term  of  ten  years  and  as  long  thereafter 
as  oil  and  gas  or  either  were  produced  there- 

Headnotes  by  Tubneb,  J. 

_  I     t  -     —         -  -         -    -   I   ■ 

Xotc.  —  For   surrender   clause   in   oil   or 
gas  lease  as  rendering  it  unilateral,  see  an- 
notation  following  this  case,  post,  1206. 
UR.A.1917B. 


from  by  the  lessee,  he  to  yield  to  the  lessor 
certain  royalties  from  the  oil  and  gas  pro- 
duced, and  where  the  lessee  agreed  to  com- 
plete H  well  on  the  premises  within  four 
months  from  the  date  thereof,  or  pay  at  the 
rate  of  ^0  in  advance  for  each  three' montlw 
auch  oompletion  was  delayed^  heM,  that  the 
$1  supported  the  four  months'  period  in 
which  the  lessee  had  to  complete  a  well,  and 
supported  no  other  stipulation  in  the  lease; 
that  the  prospective  royalties  were  the  sole 
consideration  for  the  execution  of  the  lease 
on  the  part  of  the  lessor;  that  the  agrec^ 
ments  on  the  part  of  the  lessee  to  Complete 
a  well  on  the  demised  premises  within  four 
months,  or  pay  for  delay^  conferred  an  op- 
tion on  the  lessee  to  drill  or  pay;  and  that 
a  failure  to  do  either  forfeited  the  lease  at 
the  option  of  the  lessor,  who  thereafter  was 
entitled  to  have  the  same  judicially  declared 
forfeited  and  canceled  as  a  cloud  upon  his 
title. 

For  other  caaeSf  set  Mines,  it.  h,  i,  5,  in 
Dig.  1-52  N.  8. 


iBOaWN.  V.  .WILSON. 
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Same  -»i*  wmmlt  of  muvmmmtf  ^  Tidillilr^ 

2.  Where  each  lease  reserves  to  tJb«  lessee 
and  hi»  aasigAa  lira  rigH^  at  aiiy  time  after 
four  moptl^^,  on  the, payment  of  $1  apd  all 
payable  obligations  tnen  due  the  lessor  or 
his  assigns,  to  surrender  the  lease,  if  not 
tested,  for  cancelation,  held  that,  as  said 
lease,  construed  as  a  whole,  oonfers  on  the 
lessee  an  option  to  complete  a  well  withia 
four  months  or  pay  fof  delay,  and  a  further 
option  to  surrender  at  amy  time  aft^  four 
months;  and  thereby  avoid  doing  both,  it 
was  voidable  at  the  option  of  the  lessor  at 
any  time  after  four  months  for  lack  of 
mutuality,  in  that  it  imposed  no  legal  obli- 
gation on  the  lessee;  that,  as  prospective 
royalties  were  the  sole  consideration  for 'the 
execution  of  the  tease  on  the  part  ol  the 
lessor,  payment  of  whieh  could  be  defeated 
by  a  suf  render  thereof  by  the  lessee,  the 
lease  was  nudum  pactum;  and  that,  as  the 
same  refiery«  to;  the  le^eee  the  right  to  sur- 
render the  lease*  at  any  time  after  four 
months  before  development,  a  correspcinding 
right  exists  in  the  lessor  to  compel  a  sur^ 
render. 
For  other  cases ,  see  Contracts,  /.  4,  Z^-in 

Dig.  1-52  >".  B. 

Evidence  —  forfeiture  of  lease. 

3.  Where  said  lease  as  to  80  acres  of  th^ 
demised  premises  was  assigned  to  the  8.  S. 
Co.,  and  where,  on  July  17,  1914,  $20  delay 
money  fell  due  and  payable  thereon  from 
the  lessee  to  the  leoor,  assuming  that  tlie 
lessor  and  all  pptf ties  in  interest  under  the 
lease  agreed  to  the;  subetitution  of  said  com- 
pany aalepsee  ojf  said  80  acres  so  assigned, 
evidence  examined,  and  held,  that  said  com- 
pany defaulted  in  said  payment,  and  that 
time  was  the  essence  of  the  contract,  that 
the  court  erred  in  reflising  to  so  hokl^  and 
that  said  lease  was  forfeit  ae  to  jbhe  .holding 
of  said  cotopany  under  the  lease,  and  to  eaa- 
«el  tJie  lease  aceonUnsly^  .  > 
For  other  cmea^  #ef;  Mine^t  II >  h,  4*  i«  H* 

•Saane  —  Ibrfeilteire.     >  .  / 

4.  Where  said  leasees  to  ^0.  «i(wes  of  the 
demised  fnremiaea  wivs.i^ssigned  to  AV./ and 
€.,  and  wh^re*  on  April  17,  1014,  $60  delay 
money  fell  due  and  payable  thereon  from 
them  to  the  .lessor,  evidence  examined,  and 
held,  that  they  defaulted  in  said  payment, 
that  time  was  the  essence  of  the  contract, 
that  the  court  «fred  Hi  reNtoing'sto  86  hold, 
and  that  «^id  lease  'waa  =  £6rfeit  as  to  their 
holdings  theremdar  and  to  .canpel  ^e  same 
accordiagly. 
For  other  cases,  ses  Mimefi,  IL  h,  J^  5,  in 

Dig,  1-0^  y.  8, 


Forfeiture  —  suit,  to  enf^ce. 

6.  Wkene  the  lessor,  after  forfeiture  in- 
curred, brought  suit  to  have  the  same 
judicially  declared  and  to  clear  his  title, 
and  thereafter  executed  a  second  lease  on 
the  same  premises  and  thereafter  parted 
with  his  interest  as  lessor  in  the  demised 
premises,  evidence  extnnhied,  and  held,  that 
the  court  erred  in  refuting  •  to- gran^  such. 
URJL;W17B.  .     76 


ir^Uaf  to.himi.l^nd  to  all  .parties  in  interest 
under  the  second  iease. 
For  other  cases^  see  Mines,  II:  %,  4,  ft>  in 
Dig.  1-52  N.  S, 

•  # 

('Kane,  Ch.  J«,  and  Thaeker,  J., .  dissent. ) 
(January  11,  19J.a.) 

ERROR  to  the  Superior  Cburt  for  Mus- 
kogee County  to  review  a  judgment  in 
defendants'  favor  in  an  action  brought  to 
enjoin  them  from  interfering  with  plaintiifs' 
possession  of  an  oil  well.    Reversed. 

The  facts  are  stated  in  the  opinion. 

MesBr&  Gubser  A  HeAns,  Thomas  H. 
Owen,  and  Joseph  C.  Stone,;  for  plain- 
tiffs in  error; 

The  nonpayment  of  rentals  (the  lessees 
not  liaving  developed  the  property)  operated 
as  an  abandonment  of  the  lease  and  au- 
thorised forfeiture  by  the  lessor. 

Frajkk  Oil  Co.  v.  Belleview  Gas  &  Oil  Co. 
29  Okla.  710,  43  L.R.A.(K.S.)  487,  119 
Fac.  260^  Kolachny  v.  Clalbreath,  26  Okla. 
772,  38  L.R.A.(X.S.)  451,  110  Pac.  9(>5; 
Mitchell  V.  Probst,  —  Okla.  — ,  152  Pac. 
597;  McKee  v.  Grimm,  —  Okla.  — ,  157 
Pac  308;  Conkling  v.  Krandusky,  127  App. 
Piv.  701,  112  K.  Y.  Supp.  13;  Witherspooit 
V.  Staley,  —  Tex.  Civ.  App.  — ,  156  8.  W. 
557;  Jennings-Heywood  Oil  Syndicate  v. 
Houssiere-Latreille  Oil  Co.  119  La.  793,  44 
So.  604;  Dill  y.  Fraze,  169  Ind.  53,  79  N.  E. 
973 ;  Cowan .  v.  Radford  Iron  Co.  83  Va. 
$4,7,  3  S.  %  120,  15  Mor.  Min.  Rep.  463, 
Archer,  Oil  &  Gas,  p.  239,  §  4.    ' 

Time  is  o(  the  essence  of  the  contraict. 

Mitchell  v.  Probst,  —  Okla.  — ,  152  Pac. 
597;  Frank  Oil  Co.  v.  Belfeview  Gas  ft  Oil 
Co.'  29  Okla.  719,  43  L.R.A.(N.8.)  487,  119 
Pac.  260;  Kolachny  v.  Galbreath,  26  Okla. 
772,  38  L.R.A.(K.S.)  451,  110  Pac.  905; 
Conkling  v.  Kranduskv,  127  App.  piv.  761, 
112  N.  y.  Supp.  13;  Huggins  v.  Daley,  48 
L.R.A.  .320,  40  C.  C.  A.  12,  99  Fed.  666, 
20  Mor.  Min.  Rep.  377;  Alleghany  Oil  Co. 
v,  Bradford  Oil  Co.  21  Hun,  31;  Witherspooh 
V.  Staley,  —  Tex.  Civ.  App.  —,  156  S.  W. 
567;  Beebe  y.  Worth,  146  N.  Y.  Supp.  146; 
Jennings-Heywood  Oil  Syndicate  v.  Hous- 
sifere-Latreilie  Oil  Co.  119  La.  793,  44  ^. 
5()4;  Wiswall  v.  McGowan,  2  Barb.  270;  Dill 
V.  Fraze,  169  Ind.  53,  79  N.  E.  973;  Bul- 
lock "v.  Adams,  20  N.  J.  Eq.  367;  King  v. 
Ruckman,  20  K.  J.  lS,q.  352;  Richardson  v. 
Hardwick,  106  tJ.  B.  252,  27  L.  ed.  145, 
1  Sup.  Ct.  Rep.  2l3. 

The  lessee  will  be  held  to  a  strict  p€?r- 
formance,  equity  favoring  a  forfeiture  in 
such  a  matter. 

Frank  Oil  Co.  v.  Belleview  Gas  ft  Oil  Co. 
29  Okla,  719,  43  L.R.A.(N.S.)  487,  119  Pac. 
260;  Kolachny  v.  Galbreath,  26  Okla.  772, 
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38  L.ll.A.(X.S.)  451, 110  Pac.  90ft;  Superior 
Oil  &  Qas  Co.  V.  Mehlin,  26  Okla.  809,  138 
Am.  St.  Rep.  942,  108  Pac.  547;  Mitchell  v. 
Probst,  —  Okla.  — ,  152  Pac.  597 ;  Deming 
Invest.  Co.  v.  Lanham,  36  Okla.  773,  44 
L.R.A.(N.S.)  50,  130  Pac:  260;  Federal  Oil 
Co.  V.  Western  Oil  Co.  ^7  C.  C.  A.  428,  121 
Fed.  674,  22  Mor.  Min.  Rep.  429;  Conkling 
V.  Krandusky,  127  App.  Div.  761,  112  N.  Y* 
Supp.  13;  Huggins  v.  Daley,  99  Fed.  606, 
48  UELA.  320,  40  C.  C.  A.  12,  20  Mor. 
Min.  Rep.  377;  Bryan,  Petroleum  &  Nat- 
ural Gas,  p.  146;  Alleghany  Oil  Co.  ▼. 
Bradford  Oil  Co.  21  Hun,  31;  Gadbury 
V.  Ohio  &,  I.  Consol.  Natural  k  Illuminating 
Gas  Co.  162  Ind.  9,  62  L.R.A.  895,  67  N.  E. 
259,  22  Mor.  Min.  Rep.  680;  Dill  v.  Fraze, 
169  Ind.  53,  79  N.  E.  973;  Soaper  v.  King, 
167  Ky.  121,  180  S.  \V.  46;  Flanagan  v. 
Marsh,  32  Ky.  L.  Rep.  184,  105  S.  W.  424; 
JeaningS'Heywood  Oil  Syndicate  v.  Hous- 
siere-Latreille  Oil  Co.  119  La.  793,  44  So. 
504. 

Forfeiture  of  a  lease  of  this  character 
(just  here  disregarding  the  surrender 
clause)  is  favored  and  permitted  on  slight 
default,  though  there  is  no  express  pro- 
vision  in  the  lease  for  forfeiture,  time  being 
the  essence  of  such  a  contract,  unless  the 
contract  itself  expressly  provides  otherwise. 
Mitchell  V.  Probst,  —  Okla.  — ,  152  Pac. 
597;  McKee  v.  Grimm,  —  Okla.  — ,  157  Pac. 
308;  Thornton,  Oil  &  Gas,  §  797,  p.  895; 
Conkling  v.  Krandusky,  127  App.  Div.  761, 
112  N.  Y.  Supp.  13;  Jennings-Heywood  Oil 
Syndicate  v.  Houssiere-Latreille  Oil  Co.  119 
La.  793,  44  So.  504:  Parish  Fork  Oil  Co. 
V.  Bridg^water  Gas  Co.  51  W.  Va.  583,  59 
L.R.A.  566,  42  S.  E.  655,  22  Mor.  Min. 
Rep.  145. 

The  April,  1014,  transaction  was  a  valid 
contract  for  the  surrender  and  forfeiture 
of  the  lease  if  the  lessees  failed  either  to 
drill  the  well  or  to  pay  the  notes  promptly, 
and  is  controlling  evidence  that  time  was 
material, — the  essence  of  the  contract,  and 
that  Xhe  parties  construing  the  lease  so 
regarded  it. 

Thornton,  Oil  &  Gas,  2d  ed.  f  142,  p. 
213;  McKee  v.  Grimm,  —  Okla  — ,  167 
Pac.  308;  27  Cyc.  740;  Hooks  v.  Forst,  165 
Pa.  238,  30  Atl.  846,  18  Mor.  Min.  Rep. 
139;  Bartley  v.  Phillips,  165  Pa.  325,  30 
Atl.  842,  18*  Mor.  Min.  Rep.  145,  s.  c.  179 
Pa.  175,  36  Atl.  217,  13  Mor.  Min.  Rep. 
542;  Frankfort  k  C.  R,  Co.  v.  Jackson,  153 
Ky.  534,  166  S.  W.  103;  Clark  v.  Dales,  20 
Barb.  64;  Homer  v.  Guardian  Mut.  L.  Ins. 
Co.  67  N.  Y.  479;  Wiswall  v.  McGowan.  2 
Barb.  270;  King  v.  Ruckman,  20  N.  J.  Fq. 
316;  Jennings-Heywood  Oil  Syndicate  v. 
Houssiere-Latreille  Oil  Co.  119  La.  793,  44 
So.  481;  Bullock  v.  Adams,  20  N.  J.  £q. 
367. 
IkR.A.1917B, 


I      Th«  le«M  ^as  TaidaMi  «4  AJke  option  of 

'  the  lessor. 

Owens  V.  Corsicatift  Petroleum  Co.  — 
Tex.  Civ.  App.  — ,  169  S.  W.  193;  J. 
M,  Guffey  Petroleum  Co.  v.  Oliver,  — 
Tex.  Civ.  App.  — ,  79  S.  W.  884;  Wither- 
spoon  V.  Staley,  —  Tex.  Civ.  App.  — ,  156 
&  W.  557(  National  Oil  k  Pipe  Line  Co. 
V.  Teel,  —  Tmc.  Civ.  App.  — ,  67  S.  W.  545 ; 
Long  V.  Sun  Co.  132  La.  601,  61  So.  684; 
Caddo  Oil  k  Min.  Co.  v.  Produeen'  Oil  Co. 
134  La.  701,  64  So.  684;  Jennings-Heywood 
Oil  Syndicate  v.  Houssiere-Latreille  Oil  Co. 

119  La.  793,  44  So.  502;  Murray  v.  Bam- 
bart,  117  La.  1023,  42  So.  492;  Tennessee 
Oil,  Gas  k  Mineral  Co.  v.  Brown,  65  C.  C 
A.    624,   131    Fed.    703;    Berry   v.   Friable, 

120  Ky.    337,    86   S.   W.    558;    Bay   State 
Petroleum  Co.  ▼.  Penn  I^ibrioating  Co.  121 
Ky.    637,    87    S.    W.    1104;    Killebrew    v. 
Murray,  161  Ky.  345,  151  S.  W.  665;  Young 
V.  McIUhenny,  —  Ky.  — ,  116  S.  W.  728; 
Federal  Oil  Co.  v.  Western  Oil  Co.  112  Fed. 
373,   22  Mor.  Min.   Rqp.   25,   57   C.   C.    A. 
428,    121    Fed.    674,    22    Mor.    Min.    Rep. 
429;   Knight  v.   Indiana  Coal  k  I.   Co.   47 
Ind.    106,   17    Am.   Rep,   692;    Gadbury   v. 
Ohio    k   I.    Consol.    Natural    k    Illuminat- 
ing  G«a  Co.    162    Ind.   9,   62   hJLA.    895, 
67    N.    £.    269,    22    M«r.    Mia.    Rep.    680; 
Cowan  V.  Radford  Iron  Cow  83  Va.  547,  3 
S.  E.  121,  16  Mor.  Uin.  Rep;  453;  Conkliug 
V.  Krandusky,  127  App.  Div.  761,  112  N.  Y. 
Supp.  13;  Reese  v.  Zinn,  103  Fed.  97;  Hug- 
gina  V.  Daley,  48  L.R.A.  320,  40  C.  0.  A. 
12,  99   Fed.  600,  20  Mor.  Min.  Rep.   377; 
Bolipsa  Oil  Co.  v.  South  Penn  Oil  Co.  47 
W.  Va.  84,  84  S.  £.  928,  20  Mor,  Min.  Rep. 
234;    Trees  v.  Eelipae  OU  Co.  47  W.   Va. 
107,  34  S.  £.  933,  20  Mor.  Mia.  Rep.  260; 
Foster  r.  Elk  Fork  Oil  k  Gas  Co.  32  C.  C. 
A.  560,   61   U.   S.  App.  676,  90  fW.   179; 
O'Neill  V.   Risinger,  77  Kaa.  63,  A3   Pae. 
340;   Cortelyoti  v.  Bansdall,  236  HI.   138, 
86  N.  £.  201 ;  Smith  v.  Guffey,  120  G.  C.  A. 
436,   202   Fed.   106;    Glasgow   v.   Chart iers 
Oil  Co.  152  Pa.  48,  25  Atl.  232,  17  Mor.  Min. 
Rep.  623;  Frank  Oil  Co.  v.  Belleview  Gas 
k  Oil  Co.   29  Okla.   719,  43  L.R.A.(N.S.) 
487,  119  Pac.  260;  Superior  Oil  k  Gae  Co. 
V.  Mehlin,  26  Okla.  809,  138  Am.  St.  Rep. 
942,  108  Pac.  545;  Kolaelmy  v.  Galbreath, 
26    Okla.    772,    38    L.R.A.(N.S.)    461,    110 
Pac.  902;  Hill  Oil  k  Gas  Co.  v.  White,  — 
Okla.  — -,  161  Pac.  1051;  McKee  v.  Grimm, 
-r  Okla.  — ,  157  Pac.  3#».     - 

The  $1  paid  at  the  time  of  the  execution 
of  the  lease  supported  only  the  four  months* 
development  period  named  \rk  the  lease,  with- 
in which  the  lessee  had  the  right  to  enter 
and  oommence  development,  and  it  was  so 
intended  by  the  fM^rttea. 

Frank  Oil  Co.  v.  Belletiew  Gas  k  Oil  Co. 
29    Okla.    719,    43    L.R.A.(NJB.)    487,   119 
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Pae.  260;  Owianfl  ,y„  Oenicana-  Fetrcdeum 
Co.  —  Tex.  CiT.  App.  — ,  169  S.  W.  IW; 
Federai  Oil  Co.  ▼.  Western  Oil  Co,  67  C.  C. 
A.  428,  121  Fed.  677,  22  Mor.  Mm.  Rep.  42d; 
National-  Oil  k  Pipe  Lhie  Co.  t.  Teel,  — 

Teat.  Civ.  App ,  67  S.  W.  54«,  affirmed  fai 

95  Tex.  586,  68  S.  W.  »79,  22  Mor.  Min.  Rep. 
263;  Dill  ▼.  Frazfi,  168  Ind.  53,  79  N.  E. 
971. 

The  payment  oi  quarterly  rentals  pro- 
vided for  in  tlie  lease  prior  to  the  land- 
owner's declarations  of  forfeiture  was  no 
part  performance  of  the  contract. 

Federal  Oil  Co.  v.  Western  Oil  Co.  57  0. 
O.  A.  428,  121  Fed.  677,  22  Mor.  Min.  Rep. 
429;  Steelsmith  v.  Gartlan,  46  W.  Va.  27, 
44  LJI.A.  107,  29  S.  E.  981,  19  Mor.  Min. 
Rep.  315;  Murray  v.  Bamhart,  117  La.  1023, 
42  So.  489. 

Messrs.  NofTslnger  &  Broome  and  Sam^ 
ner  J.  I^pacomb  also  for  plaintiffs  in  er- 
ror. 

INfessra.  Samnel  W.  Hayes,  George  S. 
Ramsey,  Edgar  A.  de  Meules,  Malcolm 
IS.  RoM^r,  J.  R.  Cottingham)  Robert- 
son, Bailey,  Nelson,  St  Bailey,  and 
James  li.  Powell,  for  defendants  in  error: 

Under  the  terms  of  this  lease  Buhl's 
lessees  could  not,  by  formally  surrendering 
the  lease  after  April  17th,  defeat  or  nullify 
their  obligation  to  pay  him  the  $60  note 
giyen  by  Wilson  and  Cameron  for  the 
rentals  covering  the  period  from  April  17th 
to  July  17th,  nor  could  any  of  the  owners 
of  the  lease  fonnally  surrender  the  lease  or 
any  part  thereof  and  defeat  or  nullify  their 
fixed  obligation  and  liability  to  pay  the 
rentals  due  and  aeenung  July  17tli. 

Bettman  v.  Sliadle,  22  Ind.  App,  642,  53 
N.  £.  ««2}  Roberto  v.  Bettann,  45  W.  Va. 
143,  90  S.  £.  95,  19  Mor.  Min.  Rep.  3ii; 
Hays  ▼.  Forest  Oil  Co.  213  Pa.  556,  62  Ail. 
1072;  DeKter  v.  PhilHps,  121  Mass.  178,  23 
An.  Rep.  261;  Perry  v.  Aldrieh,  13  N.  H. 
343r  38  Am.  Dee.  498. 

There  was  no- forfeitttrt  or  abaaidonment 
of  the  lease,  either  as  to  the  Seven  Sand^ 
80,  or  to  the  Cameron  and-  Wilson  240 
acrea. 

Oarrett  ▼.Sbuth  Penn  Oil  Co.  66  W.  Va. 
587,  66  6.  E.  745;  Smith  v.  Root,  6&  W.  Va. 
633,  30  LJl.A.(N.6.)  176,  66  S.  E.  1007; 
PhilUpa  V.  Hamilton,  17  Wyo.  41,  95  Pac. 
846;  Archer,  Oil  A.  Gas,  p.  501;  Fisher  ▼. 
Crescent  Oil  Co.  —  Tex.  Civ.  App.  — ,  178 
S.  W.  908;  McMiUin  v.  Titus,  222  Pa.  500, 
72  Atl,  244;  Laing  v.  Price,  76  W,  Va.  192, 
83  8.  E.  497;  Sayera  v.  Kent,  201  Pa.  38, 
50  AtL  296;  La  Fayette  Gas  Co.  v.  Kelaay, 
164  Ind.  563,  74  N.  E.  7 :  Lovett  v.  Eastern 
Oil  Oo.  68  W.  Va.  667,  70  S.  E.  707,  Ann. 
Cas.  1912B,  360;  Friend  v.  Mallory,  52  W. 
Va.  53/  43  S.  £.  117;  Monford  v.  Lanyon 
Zinc  Co.  67  Kan.  310.  12  Pao.  784. 

Assuming,  however,  that  this  lease  is  equiv- 
L.R,A.1917B. 


aleal;  to  the  ^'unless''  lease,  the  exeentioh 
of  the  note  for  $60  by  Wilson  and  Cameron, 
and  Ruhl's  acceptance  of  the  same  on  April 
17th,  1014,  constituted  a  purchase  by  Wil- 
son aaid  Cameron  of  am  extension  of  the 
lease  for  three  months. 

Frank  Oil  Co.  v.  Belleview  Gas.  &  Oil  Co. 
29  Okla.  719,  43  L.R.A.(N.S.)  487,  110  Pac-. 
260;  Beming  Invest.  Co.  t.  Lanham,  36 
Okla.  773,  44  L,R.A.(N.S.)  50,  130  Pac. 
260;  Mitchell  v.  Probst^  —Okla.  — ,  152 
Pac.  597 ;  Clark  v.  OnToofe,  20  Okla.  332,  94 
Pac.  547 ;  Hartfbrd  Wheel  Club  v.  Travelers 
Ins.  Co.  78  Conn.  355,  62  Atl.  207 ;  Morrison 
V.  Smith,  90  Md.  76,  44  Atl.  1032. 

Failure  to  plead  waiver  doea  not  deiieat 
the  rights  of  defendants  to  insist  that  for- 
feiture of  the  lease,  if  any  occurred,  was 
wa.lTed  by  the  lessor. 

St.  Paul  Fire  &  M.  Ins.  Co.  v.  Griffin,  33 
Okla.  178,  124  Pac.  300;  Carson  ▼.  Vance, 
35  OkU.  584,  130  Pac.  946;.  Homeland  Real- 
ty Co.  V.  Robison,  39  Okla..  591,  136  Pad. 
585;  First  Bank  r.  Terrell,  44  Okla.  719,  145 
Pac.  1140. 

Assuming  that  this  lease  contains  an  ex- 
press forfeiture  clause,  the  failure  to  pay 
the  rental  did  not  operate  ipso  facto  to  ter- 
minate the  leaee, — the  lease  did  not  end 
automatically  upon  failure  to  pay  the 
rental. 

Oohn  V.  Clark,  —  Okla.—,  L.R.A.1916B, 
686,  150  Pac.  467;  Roberta  v.  Bet tm an,  45 
W.  Va.  143,  30  S.  E.  95,  19  Mor.  Min.  Rep. 
326;  Hancock  v.  Diamond  Plate  Glass  Co. 
162  Ind.  146,  70  K.  E.  140:  Thornton,  Oil 
&  Gas,  2d  ed.  §  151 ;  McMillan  y.  Philadel- 
phia Co.  159  Pa.  142,  28  Atl.  220;  Archer, 
Oil  k  Gas,  p.  283;  Reserve  Gas  Co.  v.  Carbon 
Black  Mfg.  Co.  72  W.  Va.  767,  79  8.  K. 
1002 1  Marshall  v.  Forest  Oil  C<k  198  Pa. 
83,  47  Atl.  927,  21  Mor.  Min.  Rep.  179; 
Rose  V.  Lanyon  Zinc  Co.  68  Kan.  126,  74 
Pac.  625. 

The  lessor  eleeted  to  waive  tha  supposed 
forleiture. 

1  Underbill,  Land.  &  T.  p,  654;  Ward  v. 
Day,  5  Best  k  ^  360,  122  £ng.  Reprint,  865, 
33  L.  J.  Q.  B.  N.  S.  254,  10  L.  T.  N.  S. 
578.  12  Week.  Rep.  829;  1  Pom.  Eq.  Jur.  § 
516;  Max  Meadows  Land  &  Improv.  Co.  v. 
Brady,  92  Va.  71,  22  S.  E.  845;  Campbell 
V.  Eastern  Bldg.  &  L.  Asso.  98  Va.  729,  37 
S.  E.  350;  3  Elliott,  Contr.  §  2050;  Con- 
row  V.  Little,  115  >\  Y.  387,  5  L.R.A.  093, 
22  N.  E.  346;  Cole  v.  Smith,  26  Colo.  506, 
58  Pac.  1086;  Mettner  v.  Northwestern  Nat. 
L.  Ins.  Co.  127  Iowa,  205,  103  N.  W.  112; 
Stewart  V.  Leonard,  103  Me.  128,  68  Atl. 
638;  Charlotte  Harbor  &  N.  R.  Co.  v.  Bur- 
well,  56  Fla.  217,  48  So.  213;  Francis  v. 
Supreme  Lodge,  A.  O.  U.  W.  150  Mo.  App. 
347,  130  S.  W.  500 ;  Cole  t.  Hines,  81  Md. 
476,  33  L.R.A.  456,  32  AtU  196. 

Demanding  the  rentals  after  April  17th 
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for  the  quaiH^er  ending' July  17ih  cooitiitttbd 
an  election  upon  the  pa^t  of  the  leaeor  to 
affirm  the  lease. 

Archer,  Oil  &  Gas,  p.  284;  Camp  y.  Scott, 
47  Conn.  3^;  Jones,  Land.  &  T.  §  496; 
Lewis  V.  Ocean  Nav.  A  Pier  Co.  126  N.  Y. 
341,  26  N.  K  301;  Gradie  v.  Warner,  140 
111.  123,  29  X.  E.  1118;  1  UnderhiU,  Land. 
&  T.  p.  648;  Stewart  v.  Leonard,  303  Me. 
128,  68  Atl.  638;  Farlovr  T.  Ellia,  15  Gray, 
229 ;  Xagel  v.  League,  70  Mo.  App.  487 ; 
Allen  V.  Dent,  4  Lea,  680;  Barrasao  t. 
Tennessee  Brewing  Co.  1  'Tenn.  C.  C.  A. 
662. 

In  the  abeenoe  of  an  express  forfeiture 
clause  in  an  *^or"  lease,  tliere  can  be  no 
forfeiture  for  nonpayment  of  rental. 

Reserve  Gas  Co.  v.  Carbon  Black  Mfg. 
Co.  72  W.  Va.  757,  79  S.  E.  1002;  Tliompson 
V.  Christie,  138  Pa.  230,  11  L.ILA.  236,  20 
Atl.  034;  Marshall  v.  Forest  Oil  Co.  198 
Pa.  83,  47  Atl.  927,  21  Mor.  Min.  Rep. 
179;  Rose  V.  Lanyon  Zino  Co.  68  Kan.  126, 
74  Pac.  625;  Davis  v.  Cliautauqua  Oil  & 
Gas.  Co.  78  Kan.  97,  96  Pac.  47;  Castle 
Brook  Carbon  Black  Co.  v.  FerrelL,  —  VV. 
Va.  — ,  85  S.  E.  544;  Bennett  v.  Glaapell, 
15  X.  D.  239,  107  N.  W.  45;  27  Cyc.  716; 
Gale  V.  Oil  Run  Petroleum  Co.  6  W.  Va. 
200,  9  Mor.  Min.  Rep.  1;  Buckner  v.  Warren, 
41  Ark.  532;  Brown  v.  Bragg,  22  Ind.  122; 
Hodgkins  v.  Priee,  137  Mass.  13;  Beal  v. 
Bass,  86  Me.  825,  29  Atl.  1088;  Johnson  v. 
Gurley,  52  Tex.  222;  Ewing  v.  Miles,  12 
Tex.  Civ>.  App.  19,  33  S.  W-  285;  Bartlett 
V.  Greenleaf,  11  Gray,  98;  De  Laneey  v. 
Ganong,  9  >«.  Y.  9. 

Courts  of  equity  generally  will  not  de- 
clare forfeitujies  of  contracts  or  property 
rights. 

Indiana  Oil,  Gas  &  Development  Co.  v. 
McCrory,  42  Okla.  136,  140  Pac.  610; 
Brewster  v^  Lanyon  Zinc  Co.  72  C.  C.  A. 
213,  140  Fed.  801 ;  Thornton,  Oil  &  Gas,  § 
187;  Kellar  ▼.  Craig,  61  C.  C.  A.  366,  126 
Fed.  632;  Gadbury  v.  Ohio  &  I.  Consol. 
Xatural  &  Illuminating  Gas  Co.  162  Ind.  9, 
62  L.R.A.  895,  67  XT.  E.  261,  22  Mor.  Min. 
Rep.  680;  South  Penn  Oil  Co.  v.  Egdell,  48 
W.  Va.  348,  86  Am.  St.  Rep.  43,  37  S.  E. 
696.  21  Mor.  Miti.  Rep.  106;  Edwards  v. 
Tola  Gas  Co.  65  Ivan.  362,  69  Pac.  350,  22 
Mor.  Min.  Rep.  293;  Poe  v.  Ulrey,  233  111. 
66,  84  X.  E.  46;  Halla  v.  Rogers,  109  C. 
C.  A.  626,  187  Fed.  778;  La  Fayette  Gas 
Co.  V.  Kelsay,  164  Ind.  563,  74  N.  E.  10; 
Consumers  Gas  Trust  Co.  v.  Ink,  163  Ind. 
174,  71  N.  E.  477;  Coi^sumers  Gas  Trust 
Co.  V.  Worth,  163  Ind.  141,  71  N.  E.  489. 

A  lease  for  ten  years  "and  as  long  there- 
after ai  oil  or  gas,  or  either  of  them,  is 
produced,''  is  not  only  a  lease  for  ten  years, 
but  beyond  ten  years,  providing  the  leeilee 
Xi.H.A.1917B. 


&ida  BB«I  produeta  oildmriiig  the  ten-year 
term. 

McGraw  Oil  &  Qa«  Ca  ▼.  Kennedy,  65 
W.  Va.  695,  28  L.RlA.(N£.>  959,  64  3.  E. 
1027 ;  Eclipse  Oil  C^.  r.  South  Penn  Oil  Co. 
47  W.  Va.  84,  36  S.  B.  923,  20  Mor.  Min. 
Rep.  234;  South  Penn  Oil  Co.  v.  Snodgrass, 
71  W.  Va.  438,  43  Lja^.(N.S.)  848,  76 
S.  E.  961;  Brown  v.  Fowler,  66  Ohio  St. 
507,  63  N.  E.  76;  Young  r.  Forest  Oil  Co. 
194  Pa.  243,  4»  Atl.  121,  20  Mor.  Min.  Rep. 
345;  Chaney  r.  Ohio  ft  I.  Oil  Co.  32  Ind. 
App.  193,  69  N.  E.  477 ;  Eatos  v.  Allegany 
Gas  Co.  122  K.  ¥.  416,  26  N.  E.  981;  Dickey 
V.  CoflfeyviBe  Vitrified  Brick  &  Tite  Co.  60 
Kan.  106,  76  Pae.  398;  Lowtiwr  Oil  Co.  v. 
Guffey,  52  W.  Va.  88,  43  S.  E.  101,  22  Mor. 
Min.  Rep.  545;  Tucker  v.  Watts,  25  Ohio  C. 
C.  320;  Thornton,  Oil  &  Gas,  §§  134,  136; 
Graves  v.  Key  CityGu  Co.  83  Iowa,  714, 
60  K.  W.  283;  Whiteman  r.  Fayette  Foel- 
Gas  Co.  139  Pa.  492,  20  Atl.  1062;  Xenia 
Real  Estate  Go.  v.  Macy,  147  Ind.  666,  47 
N.  E.  147. 

One  dollar  k  a  mfflcieMt  ciish  bonne  con- 
sideratioto  to  bilid  the  lessor  in  a  surrender 
ciauae  lease. 

Guffey  V.  Smith,  237  U.  S.  101,  116,  69 
L.  ed.  856,  866,  36  Sup.  Ct.  Rep.  626; 
Brewster  v.  Lanyon  Zinc  Co.  72  C.  C.  A. 
218,  140  Fed.  801;  Allegheny  Oil  Oo.  ▼. 
Sayder,  46  C.  C.  A.  604,  106  Fed.  764; 
Pittsburg  Vitrified  Paving  &  Bldg.  Brick 
Co.  V.  Bailey,  76  Kan.  42,  12  L.R.A.(N.S.) 
745,  90  Pac.  803;  Poe  v.  Ulrey,  233  III.  56, 
84  N.  E.  46;  Watford  Oil  It  Gas  Co.  ▼. 
Shipraan,  233  111.  9,  122  Am.  St.  Rep.  144, 
84  N.  £.  53;  Central  Ohio  Natural  Gas  &; 
Fuel  Co.  T.  Bokert,  70  Ohio  St.  127,  71 
K.  E.  281;  Bnywn  v.  Fowler,  69  Ohio  St.  507, 
68  X.  £.  76;  Lowther  Oil  Co.  v.  Guffey,  52 
W.  Va.  88,  43  S.  E.  101,  22  Mor.  Min. 
Rep.  645;  Lbv«ett  v.  Eastern  Oil  Co.  68  W. 
Va.  667,  70  Sv  E.  707?  Ann.  Cas.  1912B, 
360;  South  Penn  Oil  Co.  v.  Bnodgraes,  71 
W.  Va.  438,  48  L.R.A.(N.S.^  848,  76  S.  £. 
961;  Pyle  v.  Henderson,  65  W.  Va.  3»,  63 
S.  E.  762;  Gillespie  v.  Pulton  Oil  it  Goa 
Co.  236  111.  188,  86  N.  E.  219;  Eyre  v. 
Potter,  16  How.  42^9,  14  L.  ed.  692--60O: 
Lawrenee  v*  McOalmoat,  2  How.  426,  429- 
453,  11  I^  ed.  326-336;  Davis  v.  Welh^  F. 
4t  Co.  104  U.  S.  159,  166,  26  L.  ed.  686,  690; 
Olds  V.  Marshall,  93  Aia.  138,  8  So.  284; 
Grimball  v.  Maatin,  77  Ala^  663. 

This  lease  eoutraet,  having  been  partly 
performed  by  the '  lessee,  i«  taken  out  of 
the  so-oailed  rule  that  contracts  unper- 
formed, optional  as  to  one  party,  are  there- 
fore optional  as  to  the  other. 

Smith  V.  Root,  66  W.  Va.  633.  30  L.R.A. 
(K.S.)  176,  66  S.  £.  1006;  Kolachny  v. 
Galbreath,  26  Okla.  772.  88  LJa.A.(N.S.) 
451,   110  Pac.  902;   O'Xeil  v.  Sun  Co.  58 
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*tex:  <5lt.  App.  1«7,128  S.  W.  17^-,  VMif 
Y.  Thompson,  128  C.  C.  A.  277,  204  Ftod. 
966;  Kansas  Natural  Gas  Co.  y.  Neosho 
County,  75  Kan.  336,  89  Pac.  t50;  Dickey 
V.  Coffeyyilk  Vitrified  Briqk  k  Tile  Co.  69 
Kftn.  ]P6|  79  Pf^iL  308 ;  .^astern  Ohio  Oil  Co. 
¥.  M«Bvoy,  76  Kan.  616,  89  Pa€,  1048; 
Phillips  V.  Springdeia  Cri^de  Oil  Qq.  76  J^ai^, 
783>  03  Pa4;.  1119, 

TJm  surrender  clause  oil  leas^  for  ji  cash 
bonus  of  $1,  containing  an  agreement  of 
the  lessee  to  drill  lor  ^1  or  pi^y  4  speciied 
reatali  i«  a  fair  as  well  as  a. valid  hosk- 
trant. 

Dickey  y.  .Coffeyvilljs  Yitri&ed  3rick  .& 
Tile  Cp.  69  Kan.  106,  76  Pac.  398;  JB:astern 
Ohip  Oil  Co.  y.  J^cEvpy,  76  Kan.  516,  89 
Pae.  1048;  Phillips  v.  Springfield  Crude 
Oil  Co.  76  Kan.  783,  92  Pae.  1119 ;;  Beards- 
ley  y.  Kansas  Natural  Gas  Co.  78.  Kan. 
671,  96.  Pae.  859;  Pittsburg  Vitrifi«d  Pay- 
ing &  Bldg.  Co.  y.  Bailey,  76  Kan.  42,  12 
L.R.A.(N.S.)  746,  90  Pacu  803]  Allegheny 
Oil  Co.  y.  Snyder,  45  C.  C.  A.  604,  106 
Fed.  764;  Stahl  y.  IlUnoU  Oil  Co.  46  Ind. 
App.  2^1 1»  90  N.  E.  633^  Heller  v.  Dailey,  28 
Ind.  App,  655,  63  N.  £.  493;  ^ew  American 
Oil  &  Min.  Co.  y.  Troyer,  16|6  Ind.  402, 
76  N.  E.  253,  77  N..  P,  739;  South  Penn 
Oil  Ool  y.  Bno^gcass,  71  W.  Va.  438,  43 
UR.A.(:N[.S.)  848,  76  S.  E.  961;  Pyle  y. 
lieniikrBon,  65  W.  Va.  39,  63  S.  £,  762; 
Reserve  Cas  Co.  y.  Carbon  Black  Mfg.  Co. 
72  W.  Va.  757,  79  S.  E.  1002;  Brown  v. 
Fowiler,  65  Ohio  St.  607,  63  N.  E.  76; 
Ceatrai  Ohio  Natural  Qas  &  Juel  Co.  y. 
Eckert,  70  Ohip  St.  127,  71  N.  E.  281. 

Tnvner,  J«,  delivered  the  opinion  of  the 
court! 

On  June  17, 1912,  John  S.  Ruhl  and  Lena, 
his  wile,  hoing  the  ownears  aad  in  possession 
of  the.  land  tiiereio  described^  made,  executed, 
and  delivered  to. M.  S.  Wilson  an  oil  and 
gas  mining  lease,  which  was  dttly  recorded, 
the  pertinent  part  ol  wbteh  tsads: 

".  .  .  That  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  sun  of 
$1  in  hand  well  and  truly  paid  by  the  said 
party  of  the  second  part,  the  I'eceipt  of 
which  is  hereby  acknowledged,  and  of  the 
covenants  and  agreements  hereinafter  con- 
tained on  the  part  of  the  party  of  the  sec- 
ond part,  to  be  paid,  kept,  and  performed, 
have  granted,  demised,  leased,  and  let,  and 
by  these  presents  do  .  .  grant,  demise, 
lease*  and  let,  unto  the  second  party,  his 
heirs,  successors,  or  assigns,  for  the  sole  and 
only  purpose  of  mining  and  operating  for  oil 
and    ^s:     .     .  The'  southeast    quarter 

(i)   of  section  fifteen    (15)   and  the  south- 
west quarter   {{)   of  section  fourteen   (14), < 
both  in  township  14  N.,  of  range  16E.,  cbn- 
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jtkifiing  thr«e  btindred  Mid>.  twenty    (<820) 
liores,  moro  or  less. 

"It  is  agireed  that  this  loase  flhaD  remain 
hi  fall  force- for  the  ternfe'  of  ten  years  from 
iMt  date,  and  as  long  thareaiter  as  oil 
or  gab,  or  eil^r  <yf  them,  ia  prodiieed  ther^ 
from  by  the  party  of  the!  seeond  part,  hia 
hairs,  MMoeesors,  or  ascignsi 

**In  eonsidoraifion  of  the  promSees  the  said 
party  of  the  Btcond  part  eoyenants  and 
agreeat 

''^rst.  To  #»liver' to  the  eredst^  of  iJm 
firtft  paoiies,  thoir  heirs  anii  assigns,  free 
of  cost>  in  tank  or  tha  pipe  line  to  which 
he  may  Oonaeet  hU  wells^  the  equal  ono- 
eighth  (i)  part  of  all  oil  produced  and 
sayed  from  the  loaaed  premiees. 

'The  party  of  the  second  parrf  agrees  to 
complota'a  well  on:  said  premisoa  within 
four  meatbs  from  the-  date  hereof^  or  pay 
at  the  rate  ofi^hiy  (#80)  doliavs  ia  ado 
ymace,  for  each  adddtionai 'three  ^3}  m^uUku 
such  oonpletion  is  #eiay«d  from  .the.  timo 
above  mantioned  lor  the  .coaspletion  of  saoh 
weH  Until  a  wall  ta  completed.  Tha^aboye 
reatal  •  shall  be  paid  to  the  iUrst  pai^ies 
in  porpon  or  to  the  'credit  of  the  first  pas- 
ties at  the .  Fwat  -  Nationh*  •  Bank  •  of  Beyn- 
too,  Oklahoma,  and  H  is  agreed  that  itha 
conipletion  of  sneh.well  shall  be  and  operate 
as  a  lull  liquidation  of  all  Tent  under  this 
proVisloB  during  the  remafaidier  of  the  terni 
of  this  lease.     ... 

'fTho' party  of  the  seeond  part  shall  have 
the  right  at  any  time  to  remove  all  mar 
ohinery  and  fixtures  pilaoed  -on  'said  prem- 
ises, incliidlBgt  the  right  to  dlww  aiid  ra- 
moye  casing. 

^-The  party  of  >  the  seoond  party  his  heirs 
aad  assigns,  ohall  hav«  the  right  at  any 
time  aCter<  f OUT  menths  on  the  .paymsokt  4%f 
$1  and  all  payable  obligations  then  due  to 
the  parties  of  the  first  part)  their  heirs 
and  assigns,  to  surrender  this  lease,  if  aot 
tested,  for  oanoelation^  after  which  all  pa]^ 
ment  and  liabilities  thereafter  to  accrue 
under  and  fay  virtue  of  its  terms  shall  cease 
and  determine. 

''All  coy^nantB  aad  agreemaats  hereia  set 
forth  between  tha  pairties  hetetofoxe  shall 
exftend  to  their  suecessors,  heirs,  executors, 
administrators,  and  assigns.    .    .    .'' 

Thereafter  C.  B.  Wilson  and  D.  A.  Camer- 
on bf&came  and  now  are  the  assigneeg  of 
the  southeast  quarter  of  section  15;  tlie 
Seven  Sands  OU  &  Gas  Company,  the  as- 
signee of  the  east  half  of  the  southwest 
quarter  of  section  14 ;  John  A.  Sheppard,  the 
assignee  of  an  undivided  half  interest  in 
the  west  half  of  the  southwest  quarter  of 
said  section ;  and  said  Wilson  and  Camer- 
on, the  assignee  of  the  remaining  undivided 
one- half,  interest  therein,  all  of  whom  will 
be  hereinafter   called   lessees. 
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Therejtfter,  t<>  ^wit,  oil  August  29,  1914, 
said  Ruhl  and  wife  made,  executed,  and 
delivered  a  second  lease  of  the  saiote  land  to 
o&e  Leidecker;  and  later  parted  with  their 
interest  therein  as  lessors  to  one  Humph* 
reys,  who  later  acquired  the  lease  and  there- 
after conveyed  his  entire  interest  in  the 
property  to  the  plaintiffs  in  error,  who, 
later,  leased  the  entire  320  acres  to  John 
A.  8heppard,  one  of  their  number,  and  who 
is  the  same  Sheppard  who  also  owns,  hut 
who  claims  no  interest  in,  aa  undivided  80 
acres  contained  in  the  first  lease,  as  stated. 
Prior  to  the  execution  of  the  lease  to 
Leidecker,  to  wit,  on  August  1,  1914,  John 
S.  Ruhl  and  wife  btfoiigbt  suit  to  establish, 
as  a  matter  ef  record,  the  forfeiture  of  the 
lease  ol  June  17,  191*2,  and  to  cancel  the 
same  upon  the  ground  that  the  same  was 
unilateral,  unperformed,  optional  as  to  the 
lenees  and  his  assigns,  and  therefore  op- 
tional as  to  the  lessor,  and  that  there  was 
default  in  the  payment  of  the  rentals  or 
delay  money  on  the  part  of  the  lessees. 
Pending  this  suit,  Cameton  and  Wilson, 
without  leave,  on  September  3,  1914,  entered 
and  tools  possession  of  the  southeast  quarter 
of  section  15,  and  thereupon  erected  a  rig 
and  commenced  to  drill  a  well,  and  there- 
after struck  oil  in  paying  quantities,  where- 
upon they  brought  suit  to  cancel  the  second 
lease  as  a  cloud  upon  their  title  and  to 
restrain  plaintiffs  in  error  from  claiming 
thereunder  and  from  interfering  with  their 
possession.  Before  being  reetrained,  how- 
ever, plaintiffs  in  error  took  possession  of 
the  well  and  thereafter  enjoined  defendants 
in  error,  or  those  claiming  under  the  first 
lease,  ^rom  interfering  with  their  possession. 
After  issue  joined,  the  two  cases  were  con- 
solidated, and  there  was  trial  to  the  court 
and  general  judgment  lor  defendants  in 
error  sustaining  the  validity  of  the  first 
lease  and  clearing  the  title  of  all  parties 
in  interest  thereimder  as  prayed,  to  reverse 
which  it  is  assigned  that  the  same  is  con- 
trary to  the  law  and  the  evidence. 

No  well  was  ever  commenced  nor  pos- 
session yielded  of  the  demised  premises  to 
the  lessees  under  the  first  lease,  but  up 
to  July  17,  1914,  some  $420  bad  been  paid 
by  them,  from  time  to  time,  as  delay  money. 
It  is  contended' that  the  Seven  Sandt  Com- 
pany defaulted  in  the  payment  of  the 
$20  delay  money  due  that  day  on  its  80 
actes  and  thereby  incurred  a  forfeiture  of 
that  part  of  the  lease.  Assuming  that  all 
parties  in  interest  agreed  to  the  substitu- 
tion of  said  company  as  lessee  of  the  80 
acres  assigned  it,  as  contended  by  said  com- 
pany, on  this  point  there  is  no  conflict  in 
the  evidence.  It  discloses  that  on  the  next 
preceding  rent-paying  day,  i.  e.,  April  17, 
L.R.A.1917B. 


1914,  Wibmn  spd  Camenm  took  from,  Rohl 
this  receipt: 

April  to  July  17, 1914. 

Boynton,  Okla.,  April  17, 1914. 
Received  from  O.  B.  Wilson,  by  D.  A.  Cam- 
eron, Atty.,  the  sum  of  $20  for  r^tal  on 
lease  on  the  E.  1  of  S.  W.  i,  of  Sec.  14  Twp. 
14,  Rg.  10  E.,  recorded  in  Muskogee  county, 
Muskogee,  Oklahoma.  John  S.  Ruhl. 

But  that  in  fact  no  money  was  paid  Ruhl 
at  that  time^,  that  instead.  It  seems,  Wilson 
and  Cameron  executed  to  him  their  promis- 
sory note  for  $20  payable  in  thirty  <lays, 
which  they  afterwards  met  with  the  check  of 
the  Seven  Sands  Oil  Company  for  $20  drawn 
on  the  First  National  Bank  of  Chelsea,  *'by 
H.  H.  Lindley,  Sec.,"  which  was  paid  and  its 
proceeds  placed  to  his  credit  by  the  bank  of 
Boynton  on  April  28,  1914.  At  that  time, 
some  delay  in  payment  of  delay  money  hav- 
ing theretofore  occurred  on  the  part  el  the 
lessees  and  their  assigns,  in  conaequent^e  of 
which  Ruhl  had  made  complaint,  he  told  the 
bank  to  go  ahead  and  accept  further  rentals 
and  give  them  another  chance.  This  dcieed 
that  incident  so  far  as  the  Seven  Sands  Com- 
pany was  concerned  until  the  next  rent-pay- 
ing day.  This  fell  on  July  17,  1914.  To 
meet  this  payment,  said  Lindley,  at  Chelsea, 
registered  a  letter  addressed  to  Ruhl  at 
Boynton,  Oklahoma,  containing  a  like  check 
for  a  like  amount,  which  arrived  at  Boynton 
on  the  17th.  On  the  next  day  the  post- 
master mailed  Ruhl  a  rural  delivery  notice 
that  there  was  a  registered  letter  in  the 
postoffice  for  him.  Ruhl  came  to  Boynton 
August  3,  1914,  and  there  received  the  letter 
and  the  check,  both  of  which  he  immediately 
returned  to  the  sender,  because,  he  says,  he, 
being  unlearned,  did  not  understand  its  con- 
tents. At  no  time  had  the  Seven  Sands  Oil 
Company  funds  in  the  bank  to  pay  the 
check,  and  never  had  an  account  there.  On 
August  12, 1914,  or  twenty-&ve  days  after  it 
was  due,  said  company  caused  $20  delay 
money  to  be  deposited  to  the  credit  of  Rubl 
in  the  First  National  Bank  of  Boynton, 
w:hich  was  the  bank  named  in  the  lease  as 
authoriised  to  receive  it.  Ruhl  never  knew 
of  this  deposit  until  the  fall  of  1914,  and, 
in  the  meantime,  had,  on  August  1,  1914, 
commencied  his  action  to  cancel  the  lease,  as 
stated,  and  on  August  29,  1914,  had  executed 
the  Leidecker  lease. 

It  is  sufficient  to  say  that  sending  a 
worthless  check  to  the  lessor  for  the  amount 
of  the  delay  money  is  not  payment  thereof, 
and  that  placing  the  amotmt  due  to  his 
credit  in  bank  long  after  ths.t  time  was  not 
payment  in  advance  or  indeed  payment  at 
all,  especially  after  he  had  declared  a  for- 
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f  elture  and  begun  «aU  to  cancel  the  lease, 
on  the  ground,  among  othete,  of  failure  to 
pay.  When  the  leasee  and  his  assigns  agreed 
in  the  lease,  as  they  did,  to  complete  a  well 
on  the  premises  within  four  months  from 
the  date  thereof,  or  pay  at  the  rate  of  $80 
in  advance  for  each  additional  thiree  months 
auch  completion  was  delayed  after  the  ex- 
piration of  the  four  months,  the  Seven 
Sands  Oil  Company,  by  accepting  an  as- 
aignment  of  80  acres  thereof,  was,  on  July 
17,  1914,  no  well  having  been  cpmpfeted, 
possessed  of  an  option  to  pay  the  lessor. $'20 
delay  money  and  thereby  keep  the  lease 
nllve  until  another  r^*paying  period,  or 
not  pay,  and  therein  fprfeit  or  abandon  its 
rights  under  the  lease.  This  $20  was,  by 
express  terms  of  .the  lease,  not  only  due  on 
that  day,  but  was  payable  in  advance,  or  as 
a  condition  precedent  to  the  continued  life 
of  the  lease.  And  time  was  the  essenee  of 
this  contract.  Cooper  v.  Ft.  Smith  &.  W. 
R.  Co.  23  Okla.  130|  99  Pac.  785.  In  Frank 
Oil  Go.  V.  Belleview  Gas  4t  Oil  Co.  29  Okla. 
719»  43  L.R,A.(N.S,)  487,  119  Pac.  260,  al- 
though an  ''unless'Mease  was  under  con- 
struction, what  we  said  there  as  to  that 
lease  is  equally  applicable  here  to  an  "or" 
lease.  There,  in  the  syllabus,  we  said:  ''A 
gas  and  oil  lease  giving  the  lessee  the  op- 
tion to  pay  a  certain  sum,  and  thus  extend 
the  lease,  is  operative  against  the  lessor  dur- 
ing such  extension  only  upon  the  payment 
of  such  sum;  contract  rights  being  cor- 
relative and  mutual.  .  .  .  When  con- 
tracts are  optional  in  respect  to  one  party, 
they  are  strictly  construed  in  favor  of  the 
party  that  is  bound,  and  against  the  party 
that  is  not  bound." 

See  also  Kolachny  v.  Galbreath,  26  Okla. 
772,  38  L.R.A.{N.S.^)  461,  110  Pac.  902. 

In  Mitchell  v.  Probst,  —  Okla.  — ,  162 
Pac.  697,  we  said:  *' Where  an  oil  and  gas 
lease  provided  'that,  if  a  well  is  not  drilled 
on  said  premises  in  one  year  from  date 
hereof,  then  this  lease  and  agreement  shall 
be  null  and  void,  unless  the  party  of  the 
second  part»  within  each  and  every  year  in 
advance,  after  the  expiration  of  the  time 
above  mentioned  for  the  drilling  of  a  well, 
shall  pay  a  rental  of  $2.50  per  acre  for  the 
first  year,'  etc.,  held,  that  such  provision 
amounts  to  an  option,  and  gives  the  lessor 
the  right  to  cancel  unless  the  conditions  are 
complied  with.  .  .  .  Where,  in  such 
case,  the  sum  agreed  to  be  paid  for  the 
option  is  not  paid  at  the  time  agreed  upon, 
nothing  else  appearing,  the  lessor  has  the 
right  to  cancel  the  lease.  ...  In  case 
of  an  option,  time  is  of  the  essence  of  the 
contract,  unless  the  contract  expressly  pro- 
vides that  it  shall  not  be." 

It  will  not  do  to  say  that,  as  the  leases 
In  those  .oaaes  ooAtaia  express  provision  that 
L.R.A.19176. 


they  shall  be  void  if  no  well  is  eon^leted 
within  a.  oertain  time,  "unless"  the  lessee 
pay  a  oertain  sum  for  delay,  :what  we  said 
there  has  no  application  here,  where  the 
lease, containt  no  such  provision,  but  b^ds 
the  lessee  to  complete  a  well  within  a  cer- 
tain time. "or''  pi^y  for  delay^  without  pro- 
viding that  the  lease  shall  be  void  on  failure 
•o  to  do.  This  lor  the  reason  that  the  leases 
there  and  thp  lease  here  alike  give  to  the 
lessee  the  same  kind  of  an  option.  In  other 
wordS)  although  wtt  couched  iu  the  same 
terms,  the  ppt^on  in  both  leases,  to  pay  or 
niot  to  pay  for  delayi  amounts  to  the  same 
•th}ng  and  works  the  same  result;  that  is, 
if  exercised  it  prolongs  the  Hie  of  the  lease, 
if  not,  the  le^se  is  abandoned  by  the  lessee 
and  is  forfeitable  at  the  option  of  the 
leoBor,  and,  after  forfeiture  declared,  bei^g 
a  cloud  upon  his  title,  the  lessor  has «  a 
right  to  come  into  a  court  of  equity  and 
have  it  dedaDed  forfeit,  and  canceled  and  re- 
moved. 

We  said  the  option  was  substantially  the 
«ttms  in  an  "unless"  lease  as  in  an  "or" 
lease.  What  the  option  is  in  an  "unless" 
lease  we  have  just  shown  by  quotations  from 
former  opinions  of  this  court.  That  it  is 
substantially  the  same  in  an  "or"  lease  is 
shown  in  McMillan  v.  Philadelphia  Co.  159 
Pa.  142,  28  Atl.  220.  There  the  court  said: 
"The  leasee  had  covenanted  to  do  one  of  two 
things:  To  begin  a  well  within  sixty  days 
and  complete  it  within  three  months  there- 
after, or  pay  $25  per  month  as  rental  for 
the  privilege  of  doing  so  afterward,  and 
within  the  three  years  which  limited  his 
term,  unless  oil  or  gas  was  found  in  paying 
quantities.  ...  He  may  ^^^ill  the  well 
and  so  pay  no  rental,  or  he  may  pay  the 
rental  ai^  not  be  compelled  to  drill  the 
well.  It  is  not  lor  the  lessor*  but  it  is  for 
the  lessee,  to  elect  which  he  will  do.  This 
option  was  deducible  from  the  stipulations 
of  the  lease,  but  the  parties  chose  to  put 
it  in  words  and  make  it  part  of  the  con- 
tract." 

Jennings-Heywood  Oil  Syndicate  v.  Hous- 
siere-Latreilie  Oil  Co.  119  La.  793,  44  So. 
481,  treats  the  obligation  of  the  lessee  to 
drill  or  pay  d^y  money  as  an  option  sub- 
stantially the  same  as  in  an  ''unless"  lease, 
and  that  too  in  construing  an  "or"  lease,  as 
here.  The  court  said:  ''If  he  merely  se- 
cured an  option,  then,  by  failing  to  make  the 
fourth  quarterly  payment  within  the  time 
fixed  lor  the  exercise  of  the  option,  he,  or 
his  assigns,  forfeited  all  rights  under  the 
contract;  and  there  is  au  end  of  the  matter. 
Escoubas  V.  Louisiana  Petroleum  &  Coal 
Oil  Co.  22  La.  Ann.  280,  12  Mor.  Min.  Rep. 
343.  It  is  clear  that  if  I  agree  to  be  bound 
on  the  condition,  or  provided  you  do  a 
certain  thing  withi#i  a  certain  time,  for  ex- 
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aibi^le,  If  r&gtee  that  yoa  shall  hiiv«thts'«x- 
chiBivd  right  to  exploit  my  land  for  miner-' 
al«,  provided  you  begin  operations  within 
six  months,  or  pay  me  in  advance  of  the  ex- 
piration of  the  six  months  $50  for  a  pro- 
longation of  the  term,  and  you  fail  to  do 
th«  thing  thus  stipulated  to  he  done,  I  am 
not  bound."  •    • 

And  after  quoting  from  Pothier  (vol.  6,  p. 
2l7,  §  209),  said:  "It  would  seem  to  be  a 
pls(in  proposition  that  if  I  agree  to  lease 
you  my  houfte  on  conditio  that  you  pay  me 
the  rent  in  advaUce,  and  yoil  fail  to  do  so, 
X  am  under  no  obligation  to  yoU.  *An  option 
must  be  exercised  within  the  time  limit,  or 
the  right  will  be  lost/  21  Am.  k  £ng.  Eue. 
Law,  981 ;  Richardson  v.  Hafdwick,  106  U. 
S.  262,  27  L;  ed.  145,  1  J^p.  Ct.  Rep.  213; 
Lit*  v.  Goosling,  98  Ky.  186,  21  L.R.A.  129, 
19  S.  W.  627;  Waterman  v.  Banks,  144  U. 
8.  394,  3(i  L.  ed.  4T9,  12  Sup.  Ot.  Rep.  «46." 

And  it  makes  no  difTerewce  whether  the 
lease  contains  a  forfeiture  clause  or  not,  or 
whether  it  is  an  "unless**  lease  or  an  "or" 
lease,  as  both  leases  afford  to  thfe  lessee  the 
same  option. 

In  Cohn  '^.  Clark,  —  Okla.  — ,  L.R.A. 
1916B,  686,  160  Pac.  470,  ther^  was  an  oil 
and  gas  lease  under  construction,  as  here, 
and,  as  here,  it  was  an  "or"  lease,  and 
again,  as  here,  it  contained  no  forfeiture 
clause.  The  "or"  clause  of  th^  tease  read: 
"Second  party  agrees  to  commence  opera- 
tions on  said  premises  within,  on,  or  before 
January  Isf,  1910,  from  this  date,  or  there- 
after pay  to  the  first  party  $1  per  acre  per 
annum  annually  until  a  well  is  drilled,  or 
the  property  hereby  granted  is  conveyed  to 
the  first  patty/'  Reversing  the  rule  and 
construing  it  mo^  strongly  against  the 
lessor,  the  court  said:  "AVe  will  treat  this 
clause  as  meaning  that,  xqson  failure  of  the 
lessee  to  begin  operations  or  ix>  pay  rent  as 
the  contract  provides,  that  within  itself 
works  a  forfeiture.** 

Mitchell  v.  Ptobst,  supra.  Was  an  •'unless" 
lease  containing  a  forfeiture  clause,  in  eff^t, 
that  the  lease  would  be  void  on  failure  of 
the  lessee  to  drill  or  pay  "unless."  Theire 
the  court  said:  '^Where,  in  firucfa  case,  the 
sum  agreed  to  be  paid  for  tlie  option  is  not 
paid  at  the  time  agreed  upon,  nothing  else 
fippearing,  the  lesBor  has  the  right  to  caneel 
the  lease." 

In  Conkling  v.  Krandusky,  127  App.  Div. 
761,  112  N.  Y.  Supp.  33,  the  lease  was  for 
oil  and  gas.  It  was  an  "or"  lease  and  con- 
tained no  forfeiture  clause.  The  sixth  syl- 
labus riMfcdB:  "An  oil  lease  provided  that 
the  lessee  should  begin  operations  at  a  speci- 1 
fled  time,  or,  in  lieu  thereof,  pay  a  rental 
of  $10  per  month  from  that  date,  with  the 
option  at  any  time  to  surrender  his  lease 
and  be  released  from  all  unfulfilled  con- 
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ditfoUs.  The  lessee  fall^  to  commence 
operations  at  the  time  spedfied,  and  paid  the 
first  month's  rental  of  $10,  but  thereafter 
for  ihore  than  two  months  lr<^  ceased  to  pay 
and  made  no  attenrpt  to  bore  for  oil.  Held 
that,  as  in  the  lease  time  was  fJie  controlling 
factor,  the  failure  to  enter  the  premis«8  or 
t^  pay  the  $10  per  moi^th  was  an  abandon- 
ment of  the  lease." 
'  In  the  body  of  the  opinion  the  court  said : 
"He  must  keep  his  own  leas^  alive,  either  by 
the  monthly  payments  or  by-  dimming  for  oil, 
if  the  provisions  for  his  Itenefit  were  to  be 
operative.  ...  He  paiflthe  $10,  .  .  . 
e:xpecting  possibly  to  go  on  with  the  venture. 
Aft^r  that,  and  more  than  two  montlis  be- 
fore Galletts  entered,  he  ceased  paying  and 
made  no  attempt  to  bore  for  oil.  In  this 
lease  time  was  the  controlling  factor,  and 
when  he  failed  either  to  enter  the  premises 
or  to  pay  the  $10  each  month,  one  or  the 
other  of  which  was  essential  to  keep  hia 
right  effective,  he  manifested  his  purpose  to 
abandon  the  project." 

In  Thornton's  Oil  ft  Gas,  S  197,  it  is  said : 
''If  the  lessee  has  only  a  mere  option  to 
enter  and  explore,  then  he  must  do  some  act 
toward  the  development  of  the  property  or 
pay  the  rent  or  commutation  money  for  de- 
hty,  and  in  one  of  these  ways  exereise  his 
option  before  the  lessor  gives  notice  of  his 
election  to  revoke  and  cancel  the  lea'se." 

It  is  unnecessary  to  cite  authority  in  sup- 
port of  what  appears  to  us  to  be  so  dear. 
But  see  Smith  v.  Guffey,  120  C.  €.  A.  436, 
202  Fed.  106,  where  the  learned  circuit 
judge  compared  an  "Unless"  lease  and  an 
"or"  lease  substantially  the  same  as  here, 
and  held  the  difference  between  the  two 
"negligible.'*  And  s6  we  say  the  Bevea 
Sands  Oil  Company,  having  failed  to  pay 
tlra  delay  mbney  in  advance,  pursuant  to 
the  terms  of  the  lease,  abandoned  and  made 
subject  to  forfeiture  at  the  option  of  the 
lessor  all  its  rights  thereunder  so  far  as 
the  80  acres  held  by  it  were  concerned.  And 
it  makes  no  difference  in  our  conclusion  tliat 
H.  H.  Lindley,  who  sent  the  check  dated 
July  16,  1914,  signed  '"Seven  Sands  Oil  & 
Gas  Go.,  by  H.  H.  Lindley,"  testified  that  he, 
personally,  had  suflSeient  money  in  the  bank 
upon  which  it  was  drawn  to  pay  the  check, 
and  further  that,  although  he  had  no  ar- 
rangement with  the  bank  to  do  so,  yet,  as 
the  bank  hkd  paid  the  previous  check  so 
drawn,  and  charged  it  to  his  personal  ac- 
count, he  was  of  the  opinion  i^ktli  the  bank 
would  pay  the  check  in  ^estton  and  also  so 
charge  it.  As  the  check,  had  ft  been  good, 
would  not  have  been  cash  in  advance  as  de- 
manded by  the  lease  (Kolaehny  v«  Oal- 
breath,  26  Okla.  772,  38  t.R.A,  ( N.S. )  451, 
110  Pac.  902),  it  goes  Without  saying  that 
a  worthless  -  check  was-  Mi  «qmvaient  to 
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pUciqg  the  money  in  the  hands  oi  Buhl*  or 
deposUing  that  amount  to  his  credit  ^n  the 
bank  designated  in  the  lease.  We  are  t^e^^- 
iore  of  the  opinion  .that  the  court  waa  wrong 
in  holding,  as  counsel  say  he  did,  that  the 
lease  in  question  iwi^s  not  subject  to  for- 
feiture, and  in  failing  io  hold  that,  in  so 
far  as  the  Seven  Sands  Oil  Company  was 
concerned,  it  had  abandoned,  and  made 
subjiect  to  forfeiture  at  the  option  9^  the 
lessor,  its  rights  under  the  l^^ase,  by  failing 
to  pay  the  delay  money  in  question  pursuant 
to  the  term9  thereof. 

It  ia  further  eontei^ed  that  Wilson  a^ 
Cameron  defaulted  in  the  pi^yment  of  the 
$60  delay  mopey  du^  and  payaMf  in  ad- 
vance April  17,  1914,  and  thereby  aban? 
dpned  a^d  made  siibject  to  forfeiture' thd 
lease  as  to  the  remaining  240  acres  of  the 
demi»9d  pir^snusea.  Assuming  said  •  amaunt 
waa  all  that  was  due  from  tliem  to  Kuhl  on 
that  day,  which  seems  to  be  the  construe- 
tioD  pli^ced  npon  the  lease  by  all  parti^:MQ 
interest,  the  faots  disclose  that  en  eaid  day 
Kuhl  executed  to  WUson  and.  Cameson  a 
receipt  which  reads: 

April  to  July  17,  1914. 

Boynton,  Okla.,  April  17,  1914. ' 
Received  in  full  $60  for  rent  according  to 
terms  of  lease  recorded  in  Muskogee  county, 
Okla.,  given  by  me  to  the  S.  E.  J  of  Sec.  15 
and  S.  W.  i  of  Sec.  14  of  Twp.  14,  Rg.  16 
E.  John  S.  Ruhl. 

But  that  in  fact  no  money. was  paid  him 
at  tli^t  time.  Instead,  Wilson  executed  to 
Buhl  his  pr9mi8sory  note  for  $60  payable 
sUty  days  thereafter  with  interest  from 
date,  which  .was  not  paid  when  due,  and  not 
imtil  November  3«  1014,  at  ^hii^h  time  said 
amount  with  interest  was  placed  to  the 
credit  of  Ruhl  in  the  bt^nk  designated  in  the 
lease,  long  after  he  had  brought  suit  to 
cancel  the  same  and  had  parted  with  all 
interest  in  the  demised  premises,  as  stated. 
There  is  no  evidence  tending  to  prove  that 
Ruhl  agreed  to  take  the  note  in  absolute 
payment  of  the  debt.  On  the  contrary,  the 
evidence  discloses,  that  Ruhl  accepted  it  re- 
luctantly, stating  that  he  was  tired  of 
taking  notes,  as  they  did  not  pay  thefn  on 
time,  and  that  he  could  not  cash  them,  but 
was  finally  induced  to  accept  the  note  on 
the  strength  of  the  promise  of  Wilson  that 
he  would  pay  it  before  due  if  Ruhl  would 
notify  him  tliat  he  needed  money.  Xliis 
Ruhl  did,  and  later,  before  and  after  it  was 
due,  insisted  on  payment  up  to  the  time  he 
brought  suit  to  cancel  the  lease.  But  the 
note  was  not  paid  when  due,  and  not  until 
«fter  said  suit  was  brought,  to  wit,  on  Xo- 
vember  3,  1014,  was  the  amount  of  the  note 
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ai}4  interest  placed  to  hiacr^t  in  tV  bank 
named  in  the  lease. 

Among  other  things*  it  is  contended  t^t, 
owing-  to  the  ^Utsence  of  a  forfeiture  clauSjS 
therein,  the  lease  was  not  subject  thereto, 
f^n<},  if  it  was.  inasmuoh  as  Buhl  had  there- 
tofore accepted  the  checks ,  of  the  Seven 
Sands  Company  and  the  notes  of  Wilson 
and  Cameron  for  delay  money,  which  was 
afterwards  paid,  that  he  thereby  waiv^,  the 
forfeiture,  if  any«  and  is  estopped  to  assert 
it.  But,  as  we  have  just  held  that  an  "or" 
lease  without  a  forfeiture  chiuse  and  an 
'^unless"  lease  with  a  iprieiture  clause,  alike 
vests  an  option  in  the  lessee  to  drill  or  pay, 
and  as  we -have  aeen  th^kt  .a  failure  to  .drill 
or  psy,  as  here,  forfeits,  or,  .in  other  words, 
operates  as  an  abando|)^nent  hy  the  lessee 
of,  an  ''unless*'  lease,  so  we  hold  that  the 
same  result  would  foUo;w  a  failure  to  d^*!^! 
a  well  or  pay  pursuant  to  the  terms  of  this 
"or"  lease,  and  that  there  is  no  merit  in  the 
contention  that  the  lease  in  question  is  non- 
forfeitable. And  as  we  have  repeatedly  lield 
that  in  ord^r  for  d^efendant  to  avail  him- 
s^f  of  an  estoppel  he  must  plead  it  (Sa- 
pulpa  v.  Sapidpa  Oil  &  Gaa  Co.  2Z  Okla.  347, 
07  Pac.  10Q7),  and  such  has  not  been  done, 
and  it  nowhere  appearing  that,  if  true,  suqh 
conduct  nualed.  the  lessee  to  his  injury,  we 
pass  to  the  next  contention,  which  is,  in  ef- 
fect, tha^,  by  accepting  the  $00  note  of  April 
17,  1914,  f^r  the  delay  money  then  due,  and 
attempting  to  collect  it,  which  he  did,  Ruhl 
evidenced  his  intent  to  and  did  waive  the 
forfeiture  (or  rather  his  option  to  declare 
a  forfeiture),  if  any  accrued,  and  elected  to 
affirm  the  lease.  In  support  of  this  conten- 
tion, counsel  cite  Archer  on  Oil  k  Gas,  p. 
284,  where  it  is  said :  "If  lessor  declares  a 
forfeiture,  the  lease  is  terminated,  and 
thereafter  no  recovery  can  be  had  for  rentals 
thereunder;  if  he  claims  the  rentals,  he  af- 
firms the  continuation  of  the.  lease  for  the 
period  for  which  he  claims."  And  40  Cyc» 
268,  note  45,  where  the  annotator  say^: 
'The  courts,,  not  favoring  forfeitures,  are 
usually  inclined  to  take  hold  of  any  circum- 
stances which  indicate  an  election  to 
waive  it." 

He  cites  many  cases,  some  of,  which  un- 
doubtedly support  his  contention.  But  such 
is  not  the  rule  in  this  Jurisdiction,  where, 
in  Kolachny  y.  Galbreatb,  supra,  quoting  ap- 
provingly from  the  Mehliu  Case,  25  Okla. 
SOO,  138  Am.  St.  Rep.  942,  108  Pac.  545,  we 
said:  "Oil  and  gas  leases  are  construed 
most  strongly  against  the  lessee  and  in  favor 
of  the  lessor." 

And  in  Deming  Invest.  Co.  v.  Lanham,  36 
Okla,  778,  44  jiRA^.(N.S.>  50,  130  Pac.  260: 
.''By  failing  .to  drill  a  well  or  to  pay  the 
rent,  the  lease  became  forfeited,  .and  no  rent 
was  due  thereunder*    Ordinarily  forfeitures 
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are  not  faVored,  but  gas  and  oil  leases  fur^ 
niah  exceptions  to  this  general  rule.  Thus, 
in  paragrapli  148,  Thomton^s  2d  ed.,  the 
law  relating  to  oil  and  gas  provides :  'Forf ei- 
tureSy  however,  on  the  putt  of  the  lessee  in 
a  gas  or  oil  lease,  which  arise  by  reason  of 
his  neglect  to  develop  or  operate  the  leased 
premises,  are  rather  favored  by  the  law,  be- 
cause of  the  peculiar  character  of  the 
product  to  be  provided,*" — which  means 
that  we  win  not  be  astute  to  seize  on  circum- 
stances indicating  a  waiver  of  forfeiture  on 
the  part  of  the  lessor.  Whether  the  lease  is 
an  '*unle8s**  lease  or  an  "or"  lease,  or  wheth- 
er the  ^'or"  lease  contains  a  provision  that 
the  same  ''shall  be  null  and  void"  on  failure 
to  drill  or  pay,  as  is  contained  in  the 
^'unless"  lease,  or  not,  the  option  available 
to  the  lessor  to  forfeit  the  lease  (on  failure 
of  tbe  lessee  to  do  either),  being  for  his 
benefit  only,  znay  be  waived  by  him.  But 
there  is  no  evidence  reasonably  tending  to 
prove  that  the  lessor  waived  the  forfeiture 
here. 

On  this  point,  aside  from  any  question  of 
pleading,  the  evidence  discloses  that,  at  the 
time  the  $60  note  of  April  17,  1914,  was 
taken  for  the  delay  money  due  that  day  from 
Wilson  and  Cameron,  Kuhl  took  the  note 
under  protest  for  the  reason  that  their  notes 
theretofore  given  by  them  for  the  same  pur* 
pose  had  not  been  paid  promptly ;  that  Ruhl 
then  and  there  told  them  in  effect  that  if  he 
took  the  note  they  must  start  a  well  within 
three  days,  which  they  declined  to  do,  but 
promised  to  start  a  well  within  ten  days, 
after  which,  it  appears,  he  took  the  note, 
saying  that  he  would  not  allow  the  lease  to 
run  longer  if  they  did  not,  and  that  it  was 
the  last  chance  he  was  going  to  give  them; 
that  thereupon  they  agreed  upon  those 
terms,  and,  in  addition,  Cameron  told  Kuhl 
that  if  he  needed  the  money  "bad"  he  would 
send  it  to  him  at  any  time;  that  thereafter, 
before  the  note  fell  due,  he  pressed  them  for 
pB,yment,  which  was  refused,  and  when  due 
remained  unpaid,  whereupon  he  placed  the 
matter  in  the  hands  of  his  attorneys,  who, 
on  July  20,  1914,  caused  written  notices 
to  be  served  on  defendants  that  he  had  de- 
clared a  forfeiture  of  the  lease.  Of  course, 
Kuhl  could  have  waived  the  forfeiture  by 
acts  from  which  an  intention  so  to  do  might 
fairly  be  inferred  ( St.  Paul,  P.  A  M.  Ins.  Co. 
V.  Cooper,  25  Okla.  38,  lOo  Pac.  198)  ;  but 
there  was  nothing  in  his  acts  from  which  to 
infer  such  intention,  but,  on  the  contrary, 
everything  to  lead  us  to  believe  that  he  in- 
tended to  insist  on  a  forfeiture. 

It  will  not  do  to  say  that  a  forfeiture 
of  the  lease  should  not  be  enforced  for  the 
reason  that  'both  the  $60  note  of  Wilson 
and  the  $20  check  of  the  Seven  Sands  Com- 
pany, given  Ruhl  fOr  the  delay  money  due 
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from  them  to  bim  on  April  17,  1914;  and 
July  17,  1914,  respectively,  were  on  JNovem- 
ber  3,  1914,  and  August  12,  1914,  respective- 
ly, paid  by  depositing  the  money  in  the  bank 
named  in  the  lease,  and  hence  the  lessee 
should  be  relieved  of  the  forfeiture  by  rea- 
son of  Rev.  Laws  1910,  9  2844,  which  reads: 
"Whenever,  by  the  terms  of  an  obligation, 
a  party  thereto  incurs  a  forfeiture,  or  a 
loss  in  the  nature  of  a  forfeiture,  by  reason 
of  his  failure  to  comply  with  its  provisions,, 
he  may  be  relieved  therefrom  upon  making 
full  compensation  to  the  other  party,  ex- 
cept in  case  of  a  grossly  negligent,  wil- 
ful or  fraudulent  breach  of  duty." 

This  for  the  reason  that,  as  said  lessees 
stood  on  their  leaBe  In  the  trial  eoiirt  and 
denied  a  forfeiture,  and  there  prevailed  up- 
on the  theory  that  the  lease  was  not  for- 
feited, if  indeed  it  was  forfeitable  at  all, 
they  will  not  be  permitted  to  change  front 
in  this  court  and  for  the  first  time  urge 
tlkat>  under  the  facta,  th^  should  be  re- 
lieved of  the  forfeiture,  if  any  occurred. 
Hating  failed  there  to  plead  in  <ionfession 
and  avoidance  in  virtue  of  the  statute  in- 
voked, and  there  put  in  issue  the  question 
of  whether  or  not  they  had  madfe  "full  com- 
pensation to  the  other  party,"  as  required 
by  statute,  and  whether  their  breach  of 
duty  was  or  was  not  ''grossly  negligent,  wil- 
ful or  fraudulent,'*  we  can  give  them  no 
relief  here,  especially  in  view  of  the  fact 
that  the  rights  of  the  second  lessees  have 
intervened  and  had  intervened  at  the  time 
of  the  rendition  of  the  judgment  complained 
of.  Besides,  as  stated  in  Dill  v.  Fraze,  169 
Ind.  53,  79  N.  E.  971:  **There  is  little  or 
no  reason  for  the  interference  of  a  court 
of  equity  to  prevent  a  forfeiture  before 
operations  have  begun,  where  the  operator 
has  sinned  away  his  opportunity  under  the 
contract." 

We  are  therefore  of  opinion  that  by  non- 
payment in  advance  of  the  delay  money,  as 
stated,  this  entire  lease  was  subject  to  for- 
feiture, that  is,  as  to  the  240  acres  thereof 
held  by  the  Camerons  and  also  as  to  the  80 
acres  held  by  the  Seven  Sands  Company, 
that,  being  so  subject,  the  same  was  not 
waived  by  Ruhl  and,  not  being  waived,  was 
by  him  duly  declared;  that  the  jurisdiction 
of  the  court  was  properly  invoked  to  have 
the  same  declared  forfeit  and  canceled  as  a 
cloud  upon  his  title;  and  that  the  court 
erred  in  refusing  to  grant  relief  to  him  ami 
those  claiming  under  the  second  lease  as 
prayed,  and  in  granting  relief  in  effect, 
sustaining  the  validity  of  the  first  lease. 

But  let  all  we  have  said  be  as  it  may. 
Was  Ruhl,  together  with  the  owners  and 
holders  of  the  second  lease  and  those  claim- 
ing under  them,  entitled  to  cancel  the  first 
lease  on  other  grounds?    They  contend,  in 
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rnrhirof  tli«  generftl«iinteiHler  «lwBne  «o»- 
tainetf  therein,  they  were,  beeavee,  tiftey  mj, 
the  lesee  ie  a  "eontraet/'  the  performance  of 
which  is  optional  on  the  part  oi  the  leesee, 
and  hence  is  optional  oA  the  part  off  the  lefl-* 
sor,  and,  being  ilnperformed,  the  leseor  had 
the  right  to  terminate  the  same  at  any  time 
and  sue  to  set  aside,  as  he  did.  This  cmi* 
tention  must  be  sustained.  Although  the 
lease  recited  a  consideration  to  Ruhl  of  $1 
paid,  ^and  the  covenants  and  agreements 
hereinafter  contained  on  the  part  of  the 
second  party,  to  be  paid,""  the  real  and  only 
consideration  for  the  lease,  as  a  whole,  was 
development  by  the  lessee  or  his  assigns. 
Jennings-Heywood  Oil  Syndicate  v.  Hous- 
siere-Latrellle  Oil  Co.  119  La.  79S,  44  So. 
481;  Poster  v.  Elk  Fork  Oil  k  Gas  Go.  32 
C.  C.  A.  500,  90  Fed.  178;  Dill  v.  Fraze, 
supra;  National  Oi!  A  Pipe  Line  Go.  v.  Teel, 

—  Tex.  Oiv.  App.  — ,  67  8.  W.  546.  After 
which  they  were  "to  deliver  to  the  credit 
of  the  first  parties,  their  heirs  and  assigns, 
free  of  cost  in  the  tank  or  the  pipe  line 
to  which  he  may  connect  his  wells,  the  e<|ua1 
one-eighth  (|)  part  of  all  oil  produced  and 
saved  from  the  leased  premises."  Now, 
while  there  is  authority  to  the  contrary 
(Brewster  v.  Lanyon  Zinc  Co.  72  C.  C.  A. 
213,  140  Fed.  801,  and  others),  we  hold 
that  the  dollar  paid  Rulil  at  the  time  of  the 
execution  and  delivery  of  the  lease  was  the 
sole  and  only  consideration  paid  to  hold  the 
leasit  for  the  four- month  term  within  which 
the  lessee  had  to  enter  and  complete  a  well, 
and  that  such  consideration  did  not  extend 
to  uphold  any  other  stipulation  in  the  lease ; 
and,  further,  that  the  agreement  on  the 
part  of  the  lessee  to  pay  delay  money  after 
that  time  was  a  provision  made  for  the 
sole  purpose  of  prolonging  the  lease. 

In  Lowther  Oil  Co.  v.  Guffey,  52  W.  Va. 
88,  43  S.  E.  161,  22  Mor.  Min.  Rep.  545, 
speaking  to  the  $1  consideration,  the  court 
said:  ''It  was  only  intended  to  hold  the 
grant  for  two  years,  and  after  that  time  a 
further  consideration  to  prevent  forfeiture 
was  provided.** 

Or,  as  stated  in  the  headnote  to  Allegheny 
Oil  Co.  V.  Snyder,  45  C.  C.  A.  604,  106 
Fed.  764:  "The  consideration  recited  ($1) 
supported  not  only  the  grant  for  the  two- 
years  term,  but  as  well  the  privilege  of  ex- 
tending the  time  for  drilling  by  paying  the 
stipulated  price  therefor." 

In  National  Oil  ft  Pipe  Line  Co.  v.  Teel, 

—  Tex.  Civ.  App.  — ,  67  S.  W.  545,  the 
court  said :  "The  real  consideration  of  these 
instruments  was  not  the  recited  $1,  nor  the 
$100  that  after  the  two  years  might  be 
paid,  in  order  that  they  might  keep  it  going 
from  year  to  year,  but  the  beginning  and 
prosecuting  with  due  diligence  of  wells  for 
oil  or  minerals  upoi)  the  land;  in  -other 
L,.R.A.1917B. 


I  words,  -the  dereiopment  of  the  property  for 
oils  and  minerals  in  the  near  future.  This 
J  was  the  clear  purpose  of  the  grant.'*  See 
also  Owens  ▼.  Corsicana  Petroleum  Co.  *-*• 
Tex.  Civ.  App.  — ,  16©  S.  W.  192. 

Now,  if  the  $1  paid  the  ieseor  was  earned 
at  the  expiration  of  the  'fo«r  months  in 
which  the  well  was  agreed  to  be,  hut  was 
not,  completed,  and  thereafter,  under  the 
terms  of  the  lease,  there  remained  to  the 
lessee  the  option  to  pay  for  May,  and  thus 
keep  the  lease  alive,  or  tfot  pay  and  thereby 
let  it  die,  with  the  further  opti<m  to  surren- 
der it  for  cancelation  at  any  time  and  there* 
by  terminate  the  contract  and  defeat  both 
payment  and  development,  the  lease  not 
only  lacked  in  mutuality,  in*  that  it  im- 
posed no  legal  obligation  on  the  lessee  to  do 
anything,  bu^,  in  addition  thereto,  for  the 
reason  that  it  imposed  no  such  legal  obliga-^ 
tion  and  left  ib%  lessor  j^owerlees  to  compel 
the  lessee  to  develop  and  thereby  perform 
the  contract,  and  thus  vield  the  lessor  the 
prospective  royalties  which  constituted  the 
sole  consideration  for  which  the' lease  was 
given,  the  lease  was  also  nudum  pactum  and 
nothing  more  than  a  mere  option  on  the 
part  of  the  lessee,  or  rather  two  options: 
To  drill  or  pay,  or  summder  ( and  thereby 
avoid  doing  either) ;  or,  in  other  words,  an 
option  to  develop  or  not  to  develop,  ov 
rather  to  perform  or  not  to  perform  tho 
lease  contraet,  as  he  saw  <it. 

That  such  lease  is  an  option  is  Contrary 
to  the  holding  in  Illinois  and  other  juris- 
dictions where  it  is  held  to  vest  a  freehold 
estate  in  the  land.  Or,  as  stated  in  Guffey 
V.  Smith,  287  U.  8.  101,  50  L.  ed.  856,  31^ 
Sup.  Ct.  Rep.  526 1  "It  is  settled  by  the 
decisions  of  the  stipreme  court  of  Illinoia 
that  ah  oil  and  gas  lease  like  that  of  tho 
complainants  passes  to  the  lessee,  hia 
heirs  and  assigns,  a  present  vested'  right— 
'a  freehold  interest' — in  the  premises;  that 
this  interest  is  taxable  as  real  property, 
and  that  the  clause  giving  the  lessee  an 
option  to  surrender  the  lease  at  any  time 
is  valid,  does  not  create  a  tenancy  at  win, 
or  give  the  lessor  an  option  to  compel 
a  surrender,  and  does  not  make  the  1ea«e 
void  as  wanting  in  mutuality.  Bruner  v* 
Hicks,  230  111.  536,  540,  542,  120  Am. 
St.  Rep.  332,  82  N.  E.  888;  Watford  Oil 
&  Gas  Co.  V.  Shipman,  233  III.  9,  13, 
122  Am.  St.  Rep.  144,  84  N.  E.  53;  Poe 
V.  Ulrey,  233  111.  56,  62,  64,  84  N.  E.  46; 
Ulrey  v.  Keith,  237  111.  284,  298,  86  N: 
E.  696;  People  ex  rel.  Carroll  v.  Bell,  237 
111.  332,  339,  19  L.R.A.(N.S.)  746,  86 
N.  E.  693,  15  Ann.  Cas.  511;  Daughetee  v, 
Ohio  Oil  Co.  263  111.  518,  624,  105  N.  E. 
308.  These  decisions  constitute  rules  of 
property  and  must  be  accepted  and  applied 
in  passing  upon  the  com|>la]nants*  rights." 
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But  wlM»re  iht  lea«a  ve^U  oo  such  later- 
est,  but  <Mily  an  option,  aA  here,  the  great 
weigbt  of  authority  supports  the  rule  an- 
nounced by  us  in  the  MehUn  Case,  25 
Okla.  809,  "^138  ^jn.  Sfk.  Rep.  943,  JUD8  Paa 
M5.  These  we  saidi  "An  exeoutory  con- 
tract which,  under  its  terms,  leaves  it  op< 
tional  with  one  party  whether  or  not  he 
will  proeeed  with  the  contemplated  enter- 
prise, makes  the  same  likewise  optional 
with  the  other," — the  application  of.  which 
loads  to  a  rule  precisely  contrajry  to  the 
Illinois  rule,  and  that  is  the  rule  that, 
where  the  lessee  has  the  option  to  s^r< 
render  the  lease  at  any  time^  the  lessQO 
has  the  corresponding  option  to  compel  a 
surrender,  and  that  tlie  lease  is  void  for 
lyant  of  mutualito^,  or  rather  voidable,  be- 
fore performance,  at  the  option  of  the 
lessor. 

In  the  Jennings  Case,  supra,  the  lea«e  in* 
volved  was  an  "or''  lease,  as  here,  in  which 
the  lessee  agreed  to  commenoe  development 
within  six  months  or  pay  $dO  quarterly  in 
advance  for  eaeh  three  months'  dela.y,  and 
to  deliver  to  the  owner  a  royalty  of  one 
eighth  of  the  production.  The  lease  con- 
tained a  clause  that  the  lessee  imight  at  any 
time  cancel  and  surrender  the  lease  on  the 
payment  of  a  sum  certain.  After  certain 
payments  were  made  for  delay,  the  lessor 
refused  to  accept  the  next  payment,  which 
was  tendered  after  the  date  on  which  it  was 
due,  on  the  ground  tliat  the  lease  had  there- 
by become  forfeit.  In  a  Buit  to  enforce 
the  forfeiture,  it  was  held  that  such  it 
had  become  for  the  reason  that  the  option 
of  the  lessee  had  not  been  exercised  witiiin 
the  time  limit,  and  '^that,  since  the  sole  ob^ 
ject  and  purpose  of  the  contract  was  to 
exploit  the  land  for  oil  and  gas*  and  the 
contract  left  the  lessee  at  liberty  to  do  so 
or  not  at  his  option,  there  was  in  reality 
no  contract  binding  on  the  lessee." 

Owens  V.  Coraicana  Petroleum  Co.  supra, 
was  a  suit  to  cancel  an  oil  and  gas  min- 
ing lease,  the  provisions  of  which  were 
m^bstantially  as  here.  It  was  an  "or*' 
lease  and  contained  a  general  surrender 
clause.  Therein  the  lessee  agreed  to  com- 
plete a  well  on  the  demised  premise  one 
yearr  from  the  date  thereof,  or  pay  to  the 
lessor  $28.30  each  three  months  in  advance 
for  delay..  In  construing  that  clause  as 
operated  on  by  the  general  surrender 
clause^  the  court  said:  "If  appellants 
could  neither  recover  damages,  require  the 
completion  of  a  well,  nor  recover  $28.20 
rent  without  the  consent  of  appellee,  the 
contract  is  dearly  unilateral  and  void. 
Any  attempt  to  do  either  of  tlvese  things 
could  be  instantly  defeated  hy  appellee  by 
interposing  that  term  of ,  the  contract 
whereby  it  is  permitted  to  surrender  the 
L.R.A.1917B. 


grant  upon  the  payment  of  $5,"  And  in 
tha  syllabus:  ^'A  contract  between  an 
owner  of  mI  lands  and  an  oil  company, 
giving  the  company  the. eight  to  bore  for 
oil,  or  to  pfty  quarterly  rentals,  which, 
upon  acceptance  by  the  ow^ner,  extended  the 
contract  for  another  quarter,  or  to  surren- 
der the  lease  at  any  tim^  upon  the  pay- 
ment of  $5  to  the  owner,  was  a  unilateral 
contract,  void  for  want  of  mutuality;  tiie 
$5  being  merely  a  nominal  consideration 
and  no  consideration  for  the  grant."  See 
also  Long  v.  Sun  Co.  132  La.  001,  01  So. 
084. 

Witlierspoon  v.  Staley,  ^ —  Tex.  Civ.  App. 
— ,  150  S.  W.  5o7,  was  also  a  suit  to  can- 
cel an  oil  and  gas  lease  in  •  effect  as  here. 
It  was  executed  in  consideration  of  $25 
and  certain  royalties,  and  provided  if 
operations  were  not  commenced  with  dili- 
gence within  sixty  days  from  u  certain  date 
the  grant  should  immediately  become  void, 
except  that  lessee  might  prevent  such  for- 
feiture by  paying  $25  every  sixty  days 
until  an  oil  well  was  commenced]  constru- 
ing which,  it  was  held  that,  since  the  in- 
strument did  not  bind  the  lessee  to  do 
anything,  it  was  a  unilateral  contract  and 
nothing  more  than  an  option,  which  ter- 
minated on  the  failure  of  the  lessee  to 
perform  the  conditions.  It  seems  tha4;  such 
was  the  conclusion  of  the  court  independent 
of  the  general  surrender  clause  in  the 
lease.  In  the  opinion  the  court  aaid: 
*^lus  contract  was  likewisie  a  unilateral 
one,  in  that  it  did  not  bind  or  obligate  the 
lessee  to  perform  any  of  the  conditions 
thereof,  and  was  therefore  lacking  in  mutu- 
ality. See  National  Oil  &  Pipe  Line  Co. 
V.  Teel,  95  Tex.  591,  08  S.  VV.  970,  22 
Mor.  Min.  Rep.  203,  —  Tex,  Civ.  App.  — , 
67  S.  W.  545;  Forney  v.  Ward,  25  Tex. 
Civ.  App.  448,  62  8.  W.  109;  Roberts  v. 
McFadden,  32  Tex.  Civ.  App,  47,  74  S.  W. 
Ill;  Hodges  V.  Brice,  3*4  Tex.  Civ.  App. 
358,  74  S.  W.  590;  Rutland  JViaxble  Co.  v. 
Ripley,  10  Wall.  339»  19  L.  ed.  955,  3  Hor. 
Min.  Rep.  291;  Huggins  v,  Daley,  48 
L.R.A.  320,  40  C.  C.  A.  12,  99  Fed.  606,  20. 
Mor.  Min.  Rep.  377;  Steelsmith  v.  Gart- 
laa,  45  W.  Va,  27,  44  L.R.A.  107,  20  S.  E. 
978,  19  Mor.  Min.  Rep.  315.  See  also 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47 
W.  Va.  84,  34  S.  K.  923,  20  Mor.  Min. 
Rep.  234;  Harness  v.  Eastern  Oil  Co.  49 
W.  Va.  232,  38  S.  B.  670;  Cowan  v.  Rad- 
ford Iron  Co.  83  Va.  547,  3  S.  E.  120, 
15  Mor.  Min.  Rep.  453." 

Young  V.  Mclllhenny,  —  Ky.  — ,  116  S. 
VV.  728,  was.  41  suit  for  dela^y  money  due 
on  two  certain  oil  ,  and  gas  leases,  alike 
in  all  essential  particulars.  They  were 
"unless"  leases^  and  each  provided:  "If  no 
'  well  is  commenced  on  the  premises  hereby 
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leased,  vitiiiB  <aiie  jear  from;  this  date, 
then  this  gnuifl' shall  bastoine  null  a«d  void, 
unleBs  the  party  of  the  Mcond  part  shall 
pay  ta  the  ftnt  paMy  <$7I»  in  one  ieaae 
and.$M  in  the  other)  for  each  year  tiiere- 
altcr  such  oeMamencement  is  delayed/'^*^ 
and  contained  a  general  snrrender  danse 
as    here. 

Wxthout  any  partipnlair  note  of  the  ef- 
fect of  the  surrender  elatise,  hi  constru- 
ing the  lease,  the  court  8ai4:  '^Thiese  leases 
are  simply ,  options  giren  by  the  lessor  to 
the  lessee  for  one-  year  with  the  right  to 
renew  the  options  at  the  end  of  the  year 
upon  the  payment-  of*  fl^G,  if  the  lessee 
has  not  eomuaenced  operation  thereunder 
within  the  twelve  months.  There  is  noth- 
ing in  either  the  leases  or  the  contract 
binding  the  lessee  to  do  anything.  He 
has  the  exclusive  right  to  bore  for  oil  or 
gas  upon  the  premises  described  in  the 
leases  for  twelve  months^  kuA  if  he  fails 
to  exereide  his  right,  such  failure,  of  it- 
self^ operates  to  cancel  the  leases,  ^e 
right  to  bore  for  either  oil  or  gas  is  purely 
optional  with  the  lessee;  the  lessor  is 
bound,  but  t^e  lessee  is  not.  There  is 
nothing  in  the  leases  or  the  contract  upon 
whkA  the  lessor  covld  base  an  action  for 
specific  perf ca*mdnee ;  under  neither  the 
leases  nor  the  contract  covld  he  compel  the 
less^  to  commence  operations,  or  to  eon- 
tinue  them  aft«r  he  had  commenced.  In 
the  case  of  Steinwender-Stoffrogen  Coffee 
Co.  V.  F.  T.  Quenther  Grocery  Co.  26  Ky. 
I/.  Rep.  270,  99  S.  W.  1170,  this  court,  in 
speaking  of  a  contract  similar  to  the  one 
under'  consideration,  said:  ^Contracts 
which  are  valid  must  be  mutual  and  bind- 
ing upon  both  parties.  As  we  have  said, 
it  is  a  fundamental  principle  of  law  that 
there  must  be  mutuality  in  every  con- 
tract.^" 

Reese  v.  Zinn  (C.  C.)  103  Fed.  97,  was  a 
suit  for  the  cancelation  of  a  lease.  It 
does  not  appear  whether  the  same  was  an 
"unless**  or  ah  "or**  lease,  or  whether  it 
contained  a  gmieral  surrender  clause  or 
not.  But  therein  the  court  Was  of  opinion 
that  the  plaintifT  #as  entitled  to  the  relief 
sought,  first,  for  the  reason  that  the  par- 
ties claiming  thereunder  had  by  the  terms 
and  provisions  of  the'  lease  forfeited  their 
right,  and  not  only  that,  but  had  abandoned 
the  lease;  and,  ''second,  because  the  contract 
is  void  for  ^vant  of  mut«Mility,  foir  the 
reason  that  it  puts  it  in  the  power  of  the 
lessee  to  terminate  the  lease  at  will,  and 
thereby  Confers  the  same  poster  upon  the 
lessor.  This  principle  is  well  settled  by 
numerous  decisions,  both  in  our  own 
courts,  as  well  as  courts  of  other  states. 
12  Am.  &  Eng.  Enc.  Law,  757;  Kelly  v. 
Waite,  12  Met.  300;  2  Bl.  Com.  146;  Gufl^ 
L.R.A.1917B. 


V.  ifokili,  34  W.  Va.  4S^..^  LJt.A.  750, 
m  Aan..StL  Rep.^  ADl,  1I>8.  E;  754$  Roberts 
V.  Bsttman,  46  W.  Va.  148,  30  S.  E.  05, 
19  Mor.  Min.  Rep.  326^  Eclipse  Oil  Co.  v. 
Scmtk .  Pemn  Oil  Ca  47  W.  Va.i84,  34S. 
B.  923,  20  Mor.  Mul.  Rep.  234. V  See  also 
National  Oil  &.  Pipe  Lino  Co.  v.  Teel, 
-»-  Tex.  Civ.  App.  ^,  67  S.  W.  645. 

In  Steelsmlth  v.  Gartian,  45  W.  Va.  27, 
44  L.RJL  107,  20  S.  E.  078,  19  Mor,  Min. 
Rep.  925,  the  question  was,  as  here,  wheth- 
er the  first  lease  was  at  an  end  at  the  time 
the  second  lease  was  executed <  Xlie  lease 
was  an  ^'unless"  lease  and  was  for  and 
in.  cQBsideratioii  of  $1.  It  contained  a 
general  surrender  clause,  substantially  as 
here.  Referring  to  the'  first  lease,  the 
court  said:  "Mrs.  McChregor  entered  into 
the  lease  fof  the  sole  consideration  of  the 
prospective  rents  and  royalties  she  would  en- 
joy if  the  lessee,  in  diligent  search  theretfor, 
should  find  oil  and  gas  in  pdyiag  quanti- 
ties. If  such  lease  failed  to  bind  .the  lessee 
to  diligent  search  for  oil  and  gas,  it  was 
without  consideration,  binding  ob  neither 
party,  and  voidable,  if  not  void,  at  the 
pleasure  of  either.  Cowan  v^  Radford  Iron 
Co.  83  Va.  547,  3  S.  E.  120,  35  Mor.  Min. 
Rep.  463;  Petroleum  Ca  v.  Coal,  Coke  & 
Mfg.  Co.  89  Tenn.  381,  18  S.  W.  65.''  Seo 
also  Foster  v.  Elk  Fork  Oil  A  Gas  Co. 
62  0.  0.  A.  560,  61  U.  S.  App.  576,  90  Fed 
178. 

Eclipse  Oil  Co.  v.  South  Penn  Oil  Co. 
47  W.  Va.  84,  34  S.  E.  928,  20  Mor. 
Min^  Rep.  234,  was  a  suit  in  e^ity  by 
the  owner  of  the  first  lease  agailaist  tlie 
owner  -d  the  second  lease  on  the  same 
|>iioperty,  who  had  entered  and  commenced 
development,  to  test  ihd  validity  of  the 
first  lease,  although  nothing  had  been 
dons  thereunder  except  the  payment  of  the 
annual  *  rental  therein  provided  for.  The 
lease  was  for  and  in  considsraticm  of  "tiie 
oovenants  and  agreements  hereinafter  men- 
tioned," which  was  a  royalty  on  produc- 
tion. It  provided  for  the  drilling  of  a 
well  upon  the  demised  premises  ''within 
six  months  from  the  date  of  the  execution 
of  the  lease,"  or  "in  lieu  thereof"  the  lessee 
agreed  to  pay  $1  an  acre  per  annum  until 
the  well  was  completed.  The  lease  also 
contained  a  general  surrender  clause, 
which,  if  exercised,  would  defeat  develop- 
ment as  here,  construing  which  the  court 
said:  *^Under  the  provisions  of  the  lease 
in  controversy,  there  was  no '  obligation 
upon  the  lessee  to  exptors  or  pay  rent; 
hut  he  reserved  the  voluntary  option  to 
surrender  it  at  any  time,  without  legal 
obligation  to  do  anything  or  pay  anything. 
Hence  the  lessor  had  the  right  t^  vacate  it 
at  any  time  while  in  an  executory  state. 
.    .    .    The  only  considerations  mentioned 
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in  tha  Ma«e  mre  the  royftttias  ajid  rentals 
on  oil  and  gas  to  be  pro4iBoed,  and'  the 
eommutation  for  failure  to  oomplete  a  irell. 
The  plaintiff  was  not  bonnd  to  complete  a 
well  in  any  given  time,  or  during  the  life 
•of  the  lease,  so  as  to  produce  oil  royal- 
ties or  gas  rentals,  but  in  lieu  therebf 
might  pay  a  commutation,  which  he  re- 
served the  right  to  defeat  at  any  time  be- 
fore payment  enforced  by  surrender  of  the 
lease.  It  was  entirely  optional  with  him 
to  bore  or  not,  or  pay  or  not.  He  was  not 
bound  to  do  either,  but  could  decline  to 
do  both.  This  lease  is  not  capable  of  any 
other  construction.  A  consideration  men- 
tioned which  is  not  legally  enforceable  is 
equivalent  to  no  consideration,  and  a 
contract  dependent  thereon  is  as  much  a 
nudiun  pactum  as  if  no  consideration  were 
mentioned." 

In  Petroleum  Co.  v.  Coal,  Coke  &  Mfg. 
Co.  supra,  Lurton,  J.,  said:  'If  the  com- 
pensati<m  to  be  paid  the  lesscM'  depends 
upon  the  profit  to  result  from  the  develop- 
ment and  working  of  a  mine,  and  the  lessee 
is  not  bound,  eitlier  expressly  or  impliedly, 
to  explore  and  discover,  or,  when  dis- 
covered, to  work  such  mine,  then  no  con- 
sideration for  the  lease  exists.  It  is  a 
mere  option  based  upon  no  consideration, 
and  may  be  withdrawn  at  any  time  before 
money  is  expended  in  doing  what  is  op- 
tional upon  the  part  of  the  lessee.  Taylor, 
Land.  A  T.  §  152." 

We  are  therefore  of  opinion  that,  as  the 
lease  in  question  conferred  on  the  lessee 
the  right  to  surrender  the  lease  at  any  time 
after  four  months  before  developn»ent,  and 
thereby  terminate  the  same,  a  correspond- 
ing right  existed  in  the  lessor  to  compel 
a  surrender  and  terminate  the  same  before 
development,  which  he  did  by  making  the 
second  lease  and  yielding  possession  of  the 
land  to  the  second  lessee  (Eclipse  Oil  Co. 
¥.  South  Penn  Oil  Co.  supra),  and  by  com- 
mencing his  action  to  cancel  the  same,  and 
that  the  court  was  wron^  in  refusing  to 
grant  him  relief  upon  this  ground  and  in 
granting  relief  to  the  lessees  sustaining  the 
first  lease. 

In  so  holding,  we  refuse  to  follow  Brew- 
ster V.  Lanyon  Zinc  Co.  72  C.  C.  A.  213, 
140  Fed.  901,  which  counsel  for  the  lessees 
in  the  first  lease  contend  should  be  oon- 
■sidered  as  establishing  a  rule  of  property  in 
this  state.  That  was  a  suit  in  equity  to 
establish  a  forfeiture  of  an  oil  and  gas  lease 
as  a  matter  of  seoord,  and  to  cancel  the  same 
as  a  cloud  on  plaintiffs'  title,  as  here.  A 
demurrer  was  sustained  to  the  petition,  from 
which-  plaintiff  appealed.  The  lease  pro- 
vided, among  other  things, 'that  tite  lessee 
"may  at  any  time  remove  all  his  property 
and  reconvey  the  premises  hereby  granted, 
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and^theraupon  thia  iiwtnBMenft  Anil  be  nail 
and  void,"  and  that,  "if  no  well  shall  be 
drilled  upon  said  premises  within  five  years 
from  this  date,  second  party  agrees  to  re- 
convey,  and  thereupon  thia  instrument  shall 
be  null  and  void."  No  weU  was  drilled 
during  the  first  four  years  of-  the  lease,,  de- 
lay money  being  paid  during  the  third  and 
fourth  years.  Diuing  tha  fifth  year  a  well 
was  drilled  from  which  gas  was  obtained  in 
paying  quantities.  In  refusing  to  cancel 
the  lease,  the  court,  in  effect,  refused  to 
apply  the  doctrine  we  have  a^Hed  here,  for 
the  reason  that  the  court  took  aa  entirely 
different  view  of  the  nature  «f  the  lease. 
The  court  said  that  the  position  taken  by 
reason  of  the  surrender  clause  that  the  lease 
was  wanting  in  mutuality,  was  determinable 
at  the  will  of  the  lessee,  and  was  therefore 
equally  terminable  at  the  will  of  the  lessor, 
was  not  sound,  for  the  reason  that  the  lease 
was  in  the  nature  of  a  grant  in  pneseati  of 
all  the  oil  and  gas  in  the  land  described, 
with  the  right  to  enter  and  search  for  them, 
and  to  mine  and  remove  them  when  found. 
From  which  premise  the  court  concluded 
that  the  surrender  clause  did  not  make  the 
.estate  a  n^re  tenancy  at  will  within  the 
operation  of  the  common-law  rule  that  an 
estate  at  the  will  of  one  party  is  equally 
at  the  will  of  the  other,  and  hence  denied 
the  relief.  Besides,  it  will  be  seen  that  the 
contract  there  had  been  in  part  performed 
by  boring,  but  not  so  here*  Here  we  are 
not  attempting  to  make  application  of  the 
doctrine  announced  after  the  lease  contract 
has  been  performed  in  whole  or  in  part  by 
the  lessee,  but  are  applying  it  where  there 
has  been  no  performance.  Although  the  last 
case  cited  came  from  Kansas^  the  rule  there 
applied  was  substantially  th«  Illinois  rule, 
which  we  have  never  followed,  but  refused 
to  follow  in  the  Mehlin  Case,  25  Okla.  809. 
138  Am.  St.  Rep.  042,  108  Pac.  545$  the 
Frank  Oil  Case,  29  Okla.  719,  49  LJLA. 
(N.S.)  487,  119  Pae.  260;  the  Kulachny 
Case,  20  Okla.  772,  38  L.RJH..(N.^.)  451, 
110  Pac.  902;  and  the  Mitchell  Case,  — 
Okla.  — ,  152  Pac.  597.  For  the  same  reason 
we  refuse,  on  this  point,  to  follow  Central 
Ohio  Natural  Gas  &  Fuel  Co.  v.  Kokert, 
70  Ohio  St.  127,  71  N.  £.  281;  Brown  v. 
Fowler,  65  Ohio  St.  507,  63  N.  £.  76; 
Poe  v.  Ulrey,  233  111.  56,  84  N.  E.  46.  Also 
Watford  Oil  4t  Gas  Co.  v.  Shipmaa,  233 
111.  0,  122  Am.  St  Rep.  144,  84  N.  E.  53, 
where  an  oil  and  gas  lease  is  held  to  con- 
vey a  "freehold  kiteresf 

Neither  will  we  follow  Poe  v.  Ulrey,  233 
111.  56,  84  N.  E.  46.  That  was  a  suit  in 
equity  against  the  appellants,  the  object  of 
which  was  to  enforce  a  forfeiture  and  can- 
celation of  an  oil  and  gas  lease  providing 
substantially  as  here.    The  lessor  urged  his 
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corresponding  vigbt  to  compel  a  surreiider 
of  the  lease  in  Tirtue  of  the  surrender 
clause  contained  therein  giving  such  rigiit 
to  the  leseee;  hut  Um.  court  held  that  snoh 
he  could  not  do  for  the  reason  that  tine 
consideration  of  $1  mentioned  in  the  kaae 
as  paid  to  the  lessor  by  the  lessee  was 
suffieient  to  sustain  every  covenant  in  the 
lease,  including  the  surrender  clause,  and 
hence  the  same  was  not  void  for  want 
of  mutuality.  We  say  we  will  not  follow 
that  case  in  holding  that  the  dollar  was 
sujQScient  to  uphold  the  stipulation  contained 
in  the  surrender  clause,  for  the  reason  that 
such  holding  is  not  in  keeping  with  reason 
or  the  weight  of  authority,  and,  besides,  we 
have  Just  held  the  oentrary,  and  that  it  was 
sufficient  consideration  to  hold  the  lease  for 
the  four  months  during  the  time  the  lessee 
had  to  enter  and  complete  a  well  only,  and 
that  such  consideration  did  not  extend  to 
uphold  any  other  stipulation  in  the  lease. 
Besides,  it  would  b^  incongruous  with  what 
we  have  just  held,  which  is  that,  after  the 
expiration  of  the  four  months  in  which  the 
lessee  had  the  rigtit  to  enter  and  complete  a 
well,  it  is  not  the  dollar  paid  as  considera- 
tion to  hold  the  lease  during  that  time  which 
thereafter  keeps  alive  the  lease^  but  the  pay- 
ment of  delay  money  only  in  advance  as  a 
condition  precedent  to  that  end.  It  would 
also  be  incongruous  with  what  we  hsve  just 
held,  in  keeping  with  what  we  believe  to  be 
the  weight  of  authority,  that  development 
is  the  sole  cimsideration  moving  the  lessor  to 
execute  the  lease, .  that  is,  the  lease  as  a 
whofa;  while  the  dollar,  we  repeat,  is  con- 
sideration to  sustain  the  four  months'  term 

for  drilling. 

It  is  perhi4)s  unnecessary  to  say,  but  we 
will,  in  the  language  of  the  headnote  in  Ohio 
Oil  Co.  V.  Detamore,  165  Ind.  243,  78  N.  £. 
1106:  ''Where  the  lessee  has  lost  his  rights 
under  a  lease  and  the  lessor  has  commenced 
an  action  to  quiet  his  title,  the  lessee,  by 
re-entering  over  the  lessor's  objections,  can- 
not revive  any  rights  to  the  premises."  See 
also  Zeigler  v.  Dailey,  37  Ind.  App,  240, 
76  N.  E.  819. 

We  are  therefore  of  opinion  thsi,  as  the 
surrender  clause  in  this  lease  rendered  the 
performance  thereof  optional  as  to  the  lessee, 
i>eing  unperformed,  it  was  also  optional  as 
to  the  lessor;  that,  as  the  clause  under  con- 
sideration gave  the  lessee  the  right  to  sur- 
render the  lease  at  any  time  after  four 
months,  a  correepcmding  right  existed  in  the 
lessor  to  compel  a  surrender;  and  that  the 
court  erred  in  holding  that  such  right  in 
him  did  not  exist,  and  in  refusing  to  decree 
a  cancelation  thereof  pursuant  to  his  prayer 
and  the  prayer  of  those  claiming  under  the 
second  lease. 

Let  the  cause  he  reversed  and  nemanded, 
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to  be  proceeded  with  pursuant  Uf  the  views 
herein  expressed. 

Sharp  and  Hardy,  J<T^  concur* 

Kaae,  Ch.  J.,  dissenting  (October  10, 
1916)t.: 

I  am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court,  and, 
en  account  of  the  importance  of  the  ques- 
tions involved,  I  deem  it  necessary  to  set 
out  the  grounds  of  my  dissent  in  a  separate 
opinion. 

This  is  a  controversy  between  the  lessors 
of  a  tract  of  undeveloped  oil  land  and  cer- 
tain of  their  lessees  and  their  sublessees  on 
one  side,  and  subsequent  purchasers  from 
the  lessors  and  another  group  of  lessees  and 
their  sublessees  on  the  other,  John  S.  Ruhl 
and  Lena  Ruhl,  his  wife,  are  the  common 
lessors  and  grantors*  . 

On  the  17th  day  of  June,  19X2,  they  exe- 
cuted an  oil  and  gas  lease  for  the  ei^tire 
tract  of  land  in  dispute  to  the  defendant  in 
error  M.  S.  Wilson.  The  lease,  which  did 
not  contain  a  forfeiture  daqse,  recited,  in 
substance,  that  it  was  made-  for  and  in  con- 
sideration of  the  sum  of  $1  in  hand  paid  by 
the  lessee,  and  ''for  the  e^veaaots  and  sgree- 
ments  hereinafter  contained  on  the  part  of 
the  party  of  the .  second  part,  to  be  paid, 
kept,  and  performed."  The  habendum 
clause  provided  that  "this  lease  shall  remain 
in  force  for  ten  years  from  this  date,  and  as 
long  thereafter  as  oil  and  gas,  or  either  of 
them,  is  produced  therefrom  by  the  party  of 
the  second  part,  his  heirs,  successors,  or  as- 
signs." 

The  lease  also  contained  a  clause  which 
obligated  the  lessee  "to  complete  a  well  on 
said  premises  within  four  months  from  the 
date  hereof,  or  p^y  at  the  rate  of  $80  in  ad- 
vance, for  each  additional  three  months  such 
completion  is  delayed,"  and  another  clause 
which  conferred  upon  the  lessee  the  right 
"at  any  time  after  four  months,  on  the  pay- 
ment of  $1  and  all  payable  obligations  then 
due  to  the  parties  of  the  first  part,  their 
heirs  or  assigns,  to  surrender  the  lease,  if 
not  tested,  for  cancelation."  In  April,  1914, 
the  lessors  attempted  to  declare  a  forfeiture 
of  the  Wilson  lease,  for  failure  on  the  part 
of  the  leseee  or  his  assigns  to  complete  a 
well  or  pay  in  accordance  with  the  terms 
of  the  lease.  Op  the  1st  day  of  August, 
1914,  the  lessors  commenced  a  suit  in  equity 
to  cancel  the  Wilson  lease,  upon  various 
grounds,  which  later  will  be  noticed  more 
in  detail;  and  on  the  29tli  day  of  August, 
1914,  they  made  another  lease  of  the  same 
premises  to  other  parties,  who,  with  their 
sublessees,  constitute  the  other  group  of 
lessees.  Subsequently  the  lessors  conveyed 
their  entire  interest  in  the  land  to  still  other 
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pai-ties.  Although  th«  numerous  parties 
coming  into  the  case  from  the  initial  sources 
above  indicated  filed  voluminous  pleadings, 
praying  for  such  relief,  legal  er  equitable,  as 
their  varying  circumstances  seemed  to  them 
to  warrant,  essentially  the  cause  of  action 
amounted  to  a  suit  in  equity  to  declare  a 
forfeiture  of  the  Wilson  lease  (1)  for  fail- 
ure to  drill  or  pay;  and  (2)  because,  on  ac- 
count of  the  forfeiture  clause,  the  lease  was 
unilateral  and  void. 

Upon  trial  to  the  court  the  validity  of 
the  Wilson  lease  was  upheld,  and  a  decree 
was  entered  in  favor  of  the  group  of  leseees 
and  sublessees  who  claimed  thereunder; 
whereupon  the  lessors,  their  grantees,  and 
the  other  group  of  lessees  and  sublessees, 
in^ituted  this  proceeding  in  error  for  the 
purpose  of  reviewing  the  action  of  tlie  trial 
court. 

In  this  court  the  lessors,  the  subsequent 
purchasers  of  their  Interest  in  the  land,  and 
all  lessees  and  sublessees  claiming  under  the 
second  lease,  are  plaintiiTs  in  error,  whilst 
all  parties  claiming  under  the  first  or  Wil- 
son lease  are  defendants  in  error.  This  brief 
general  outline  of  the  record  sufficiently 
states  the  facts  to  clearly  indicate  the  line 
of  deawtge  between  the  contending  parties, 
and  that  the  case  upon  its  merits  turns  upon 
the  validity  or  invalidity  of  the  Wilson 
lease. 

As  many  of  tlie  most  serious  objections 
urged  against  the  validity  of  the  Wilson 
lease  by  counsel  for  plaintiffs  in  error  turn 
upon  the  construction  of  the  clauses  thereof 
hereinbefore  set  out,  it  will  not  be  neces- 
sary to  set  out  in  full  the  remaining  parts 
thereof  in  this  opinion. 

Before  reviewing  the  important  questions 
of  law  arising  out  of  the  various  assign- 
ments of  error  presented  for  review,  it  will 
be  helpful  to  notice  briefly  a  few  of  the 
preliminary  circumstances  in  which  the  W^il- 
son  lease  was  given,  upon  which  the  parties 
all  agree.  Whether  the  leased  tract  con- 
tained oil  and  gas  was  not  known  at  the 
time  the  lease  was  executed.  It  was  in 
"wild  cat"  territory  wherein  the  drilling  of 
test  wells  would  be  attended  with  great 
expense  and  the  many  hasards  naturally 
incident  to  proving  and  developing  a  new 
oil  field.  The  lease  itself  is  free  from  am- 
biguity, and  no  fraud,  deception,  or  over- 
reaching was  practised  in  procuring  it.  All 
the  parties  were  competent  to  contract  with 
each  other  and,  presumably,  entered  into 
the  lease  because  its  terms  were  satisfac- 
tory to  them.  Ordinarily,  contracts  arising 
out  of  such  circumstances  are  not  prolific 
of  either  suits  in  equity  or  actions  at  law ; 
but  counsel  for  plaintiff  in  error  and  a  few 
of  the  cmrrts  seem  to  have  discovered  some 
subtle  distinction  between  oil  and  gas  leases 
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for  contracts  and  otiuer  eontra^il^*'  «hich» 
they  say,  requires  the  former  to.be  placed  in 
a  class  by  themselves  and  consti;ued  strictly 
in  favor  of  the  lessor  aind  against  the  lessee, 
the  practical  effect  of  which  i^on  the  con- 
traet  involved  herein  is  stated  by  counsel  for 
plaintiff  in  error  in  their  brief  as  follows: 
''The  lease  at  bar  is  merely  a  wording  agree- 
ment for  four  months  witii  the  further  pro- 
visiiHi  that  the  parties  might  by  mutual  con- 
sent extend  the  same  quarter  by  quaxter 
upon  payment  of  rentals  u^on  the  same 
terms  without  further  formality  or  other 
written  agreement.  This  renewal ,  or  con- 
tinuation of  the  working  agreement  could 
havo  been  accomplished  by  tender  of  the 
delay  money  on  the  one  hand  and  accept- 
ance on  the  other." 

The  first  assignment  of  error  presented  by 
counsel  for  plaintiff  in  error  in  their  brief 
is  stated  as  follows:  ''The  Buhl- Wilson 
contract  is  unilateral,  and,  having  been  un- 
performed when  Ruhl  declared  a  forfeiture, 
the  same  was  optional  as  to  Ruhl  because 
(^tional-  as  to  the  lessee.  OontractB  un- 
performed optional  as  to  one  of  the  parties 
are  optional  as  to  both.** 

A  great  asany  aixtlioritiea  are  cited  as 
supporting  this  doctrine,  among  them  the 
following  cases  decided  by  this  eourt,  which 
counsel  contend  are  oontrolling:  Frank  Oil 
Go.  V.  Belleview  <:Sas  &  Oil  Co.  29  Okla.  719, 
43  L.R.A.(N.S.)  487»  119  Pac  260;  Superior 
Oil  4(  Gas  Co.  V.  Mchlin,  25  Okla.  909,  U» 
Am.  St.  Rep.  94^  108  Pac.  549;  Kolachny 
V.  Galbreath,  20  Okla.  772»  38  L.R.A,(N.S.) 
451,  110  Pao.  902;  Hill  Oil  k  Gas  GO.  v. 
White,  —  Okla.  — ,  157  Pac.  710. 

The  theory  of  counsel  on  this  point  is  fur- 
ther disclosed,  l^  the  foUonn  ing  exeerpt  from 
their  brief:  "The  lease  of  June  17, 1012»  by 
Ruhl  to  Wilson^  covering  the  Z20  acres  in- 
volved, was  executed  lor  the  nominal  con- 
sideration of  $1,  the  renl  oonsideration  being 
the  development  whidh  Ruhl  expected  as 
a  result  of  the  contract.  The  surrender 
clauses  in  the  lease  hereinafter  quoted  made 
the  same  entirely  optional  witli  the  leseee. 
He  was  not  required  to  do  anything.  The 
lessee  might  drill  a  well  on  the  premises 
within  four  nKmtlis,  or  he  had  the  option  to 
delay  drilling  for  three^month  periods  by 
paying  in  advance  for  each  quarter  $80  for 
svch  delay,  and  he.  had  the  further  option 
to  surrender  the  lease^  if  not  tested,  at 
any  time,  upon  the  payment  of  the  nominal 
sum  of  $1  and  thereby  relieve  himself  from 
the  payment  of  rentals*  He  had  the  further 
option  I  even  after  entering  upon  the  prem- 
ises, to  abandon  the  same  any  time  and  to 
remove  all  machinery  and  fixtures  placed  by 
him  on  the  premisea»  including  the  right  to 
draw  and  remove  casing.  These  terms  of 
the  contract   bring   it   olearly   within   the 
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equitable  tuIs'  bo  often-  announced  by  tttn 
eourt  with  fiarliciilai'  reference  to  oil  anA 
gaft  nrining  iMtses,  that  ccmtracts  unper- 
forkfted,  optional  as  to  one  of  the  jyartieH.  are 
optional  aa  to  both.  In  the  case  of  Kol- 
aehny  ▼.  Galbreath,  28  Okla.  772,  38  L.K.A'. 
(N.1B.)  461»  119  Pae.  082,  this  court  said,  as 
If  writing  to  coYer  this  very  case,  and  as  if 
to  deielare  this  ve^  lease  voidable  at  the 
option  of  the  lessor,  citing  the  case  of  Sa- 
perior  Oil  A  Gas  €o.  v.  Mehlin,  26 'Okla.  SOO, 
188  Am.  St.  Rep.  942,  108  Pac.  845:  *The 
general  mle  in  su^fa  cases  is  that  contracts 
unperformed,  optional  as  to  one  of  the  par- 
ties, are  optional  as  to  both.  Venture  Oil 
Co.  V.  Fretts,  162  Pa.  461,  25  Atl.  732,  17 
Mor.  Min.  Rep.  643;  Hiigglns  v.  Daley,  48 
L.R.A.  320,4#0.C.A.12,99Fed.  806;  Re^e 
v.  Zihta  (0.  0.)  1^  Fed.  97;  Federal  Oil 
Co.  V.  Western  Oil  Co.  67  O.  C.  A.  428,  121 
Fed.  874,  22  Mor.  Min.  Rep.  429.'  The  fore- 
going qatiftMcfn  is  a  conclusion  drawn  by  the 
learned  justice  in  anstrer  to  a  question 
which  he  himself  had  put,  as  follows :  'Does 
the  surrender  clause,  as  hereinbefore  s^  out, 
rehder  the  lease  such  a  contract  as  a  court 
of  e^ity  will  refuse  to  enforce?'  Referring 
to  a  surrender  clause  in  the  following 
words:  ^t  Is  hereby  further '  agreed  that 
the  party  of  the  second  part  shall  have  the 
right  at  any  time  to  surrender  and  ter- 
minate this  grant  and  demise  by  serving 
written  notice  upon  the  parties  of  the  first 
part  of  such  intention,  after  which  all  pay- 
ments or  liabilities  to  accrue  shall  cease  and 
determine.'  This  authority  is  conclusive  on 
this  case,  for  the  court  says  that  such  a 
surrender  clause,  giving  the  lessee  the  right 
to  surrender,  also  gives  the  lessor  the  right 
to  surrender,  and  that  therefore  a  court  of 
equity  will  not  enforce  such  a  contract." 

From  an  examination  of  a  great  number 
of  authorities  cited  by  counsel  for  the  re- 
spective parties,  as  supporting  their  view  of 
the  various  questions  of  law  arising  out  of 
the  foregoing  general  assignment  of  error, 
it  is  apparent  that  many  of  the  courts,  in 
citing  authorities  and  discussing  the  proper 
construction  to  be  given  oil  and  gas  leases, 
have  "assumed  that  sttch  instruments  have 
become  standardized,  and  therefore  have  not 
attempted  to  distinguish  with  clearness  be- 
tween the  varying  terms  of  the  contracts  in- 
volved in  the  various  cases.  It  is  true  that 
there  is  a  general  vein  of  similarity  running 
through  all  contracts  of  this  nature,  and 
th«t  at  present  a  large  majority  of '  them 
may  be  embraced  within  two  general  classes 
which,  for  convenience,  have  sometimes  been 
designated  ''unleash  leases  and  ''or'^  leases. 

I  am  aware,  of  course,  that  the  woi-dfa 
**or"  and  "unless/'  of  themselves,  have  no 
particular  potency  in  determining  the  char- 
acter of  an  M  and  gaa  lease;  but,  in  th^ 
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leases  I  have  examined,'  the  following  essen- 
tial dlffercfnoes  between  *'or*'  leases  and  "un- 
less" Teases  are  uniformly  found  to  exist: 
The  "Unless^  lease  by  its  terms  confers 
upon  the  lessee  the  option  to  continue  or 
renew  the  lease  by  payment  of  rental  for 
certain  fraetidnal  periods  at  a  time.  The 
payment  of' the  rental  is  a  ikecessary  con- 
dition precedent'  to  the  renewal  of  the  lease 
for  the  fractional  times  speciiied  in  the 
lease  contract.  In  fact,  it  is  a  lease  from 
year  to  year,  or  quarter  to  quarter. 

On  the  other  hand,  under  the  **or"  lease 
containing  a  surrender  clause  the  payment 
of  the  rentals  from  titne  to  time  is  not 
necessary  to  renew  the  lease  by  fractional 
periods  from  time  to  time;   the  failure  to 


pay  under  the  "or**  lease  not  operating 
automatically  to  terminate  the  leaise.  It  is 
true  that  under  the  "or"  lease  containing 
a  surrender  clause  the  lessee  may  accelerate 
the  termination  6f  the  lease  and  his  llabilitv 
thereunder,  by  payment  of  the  amount  which 
the  parties  have  stipulated  in  the  surrender 
clause  he  shall  pay  for  the  privilege  of 
being  released ' from  the  contract;  but  such 
leases  scarcely,  if  ever,  by  their  terms,  be- 
come null  and  void  by  failure  to  pay  rentals 
in  advance.  In  this  respect,  the  two  leases 
are  diamett'lcaily  opposed.  Tlie  '^unless'* 
lease  by  its  terms  automatically  terminates 
by  failure  to  pay  ^reh tals ;  whereas,  the  "or" 
lease  remains  in  force  in  the  event  the 
lessee  does  not  elect  to  accelerate  the  end- 
ing of  the  leitse  b^  paying  the  stipulated 
consideration  for  the  privilege  of  surrender- 
ing, and  by  surrendering  It.  Under  the  "or" 
lease  (with  stirrcnder  clause),  even  though 
it  contains  an  express  forfeiture  clause,  the 
lessor  may  wuive  the  default  and  sue  the 
lessee  and  recover  the  rentals;  the  lessee 
being  bound  ac(  the  lessor's  debtor  for  the 
rentals  until  the  lessee  surrenders.  Cohn 
V.  Clark,  —  OMa.  — -,  L.R.A.1918B,  68G, 
150  Pac.  467;  Burress  v.  Diem,  23  Okla. 
778,  101  Pac.  1116. 

But  in  addition  to  these  general  classifica- 
tions, in  considering  cases  upon  rental  claus- 
es, care  should  be  taken  to  distinguish  be- 
tween leases  containing  (a)  an  "or"  clause 
and  a  forfeiture  clause;  (b)  containing  an 
**or*'  clause  and  a  provision  to  the  effect 
that  a  failtire  to  complete  a  well  or  pay 
will  render  the  lease  null  and  void, — in  effect, 
a  forfeiture  clause;  or  (c)  containing  an 
•'unless"  clause,  from  leases  which  provide, 
as  in  the  case  at  bar,  for  a  definite  term  of 
years,  and  the  lessee  agrees  either  to  drill 
or  pay,  and  which  contains  no  forfeiture 
clause. 

The  majority  of  the  court,  it  seems  to  me, 
have  fallen  into  error  by  not  distinguishing 
the  "or"  lease,  herein  involved,  from  the 
•unless"   teases,    constri^ed   in   thte   former 
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Oklahoqaa  d^ses,  and  failing  to  observe  that^ 
w)ien  the  "unlesa"  lessee  laiU  to  drill  or 
pay,  the  lease,  by  its  terms>  becomes  null 
and  void;  whereas,  failure  to  either  drill  or 
pay  under  the  ''or"  lease,  even  thougu  it 
contains  a  surrender  clause^  does  not  ter- 
minate or  end  the  rights  and  powers  of 
both  lessor  and  lessee,  because  the  lessor 
still  has  the  right  to  elect  to  keep  the  lease 
alive  and  hold  the  lessee  for  the  rentals. 
Before  the  lessor's  right  to  keep  the  "or" 
lease  alive  by  claiming  the  rental  ends,  the 
lessee  must  do  something  more  than  fail,  to 
drill  or  pay;  he  must  affirmatively  surrender 
the  lease  and  pay  the  lessor  the  $1  and  all 
unpaid  rentals,  pursuant  to  the  terms  of 
the  surrender  clause.  Mere  failure  on  the 
part  of  the  lessee  under  the  "or"  lease  to 
drill  or  pay  does  not  constitute  an  abandon- 
ment or  surrender  of  his  rights  under  the 
lease.  If  it  did»  this  court  could  not  have 
sustained  an  action  by  the  lessor  against 
the  lessee  for  the  unpaid  reatals,  as  was 
done  in  Cohn  v.  Clark  and  Burrcss  v.  Diem, 
supra. 

That  this  court  in  at  least  one  opinion  reo- 
ognized  these  distinctions  between  the  "or" 
lease  and  the  '"unless"  lease  is  apparent 
from  the  following  excerpt  from  Frank  Oil 
Co.  V.  Belleview  Gas  k  Oil  Co.  29  Okla.  719, 
43  L.R.A.(N.S.)  487,  119  Pac.  260.  "We 
have  been  unable  to  ,find  a  single  case  where 
a  court  of  chancery  ordered  the  specific  per- 
formance of  a  lease  at  the  instance  of  the 
lessee  where  there  had  been  no  development 
and  the  lease  provided  only  that  it  should 
be  forfeited  unless  the  lessee  paid  a  certain 
sum  of  money  for  delay,  suqh  contract  being 
merely  optional;  but,  where  the  contract 
provided  that  there  should  be  certain  de- 
velopment or  the  lessee  should  pay  a  cer- 
tain specific  sum  of  money,  then,  in  the 
event  of  delay  or  failure  of  development,  an 
obligation  was  incurred  on  the  part  of  the 
lessee  to  pay  a  certain  sum  of  money." 

Observing  these  fundamental  differences 
in  the  terms  of  the  two  classes  of  contracts, 
it  is  not  necessary  to  notice  in  detail  the 
distinctions  which  might  be  drawn  between 
the  form  of  the  actions  and  the  nature 
of  the  relief  prayed  for  in  the  former  Okla- 
homa cases  cited,  and  the  form  of  the  aetion 
and  relief  prayed  for  in  the  case  at  bar,  or 
the  distinguishing  features  of  each  case,,  for 
the  reason  that  the  contract  now  under  con- 
sideration is  so  different  in  the  essential 
features  just  pointed  out^  from  the  contracts 
formerly  construed,  as  to  render  the  former 
class  of  cases  wholly  inapplicable  to  the 
case  at  bar. 

When  these  differences  between  the  "un- 
less'* leases  construed  in  Kolachny  v.  Gal- 
breath,  supra,  and  the  other  cases  of  that 
class,  and  the  "or"  lease  hsreis  involved, 
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are  consideried,  it  is  a{>paKeni  to  jne  tiiAt 
this  court  has  never  held,  in  a  suit  of  this 
nature,  that  the  surrender  clause  in  an  '*or" 
oil  and  gas  lease,  supported  by  an  independ- 
ent consideration,  renders  sueh  lease  void 
or  unilateral,  nor  that  it  creates  a  tenancy 
at  the  will  of  eithejr  •  paftQ^*  nor  that  auch 
a  lease  is  optional  as  to  the  lessor.  On  the 
contrary,  it  seems  to  me  that  to  so  bold 
would  overrule  in  principle  Frank  Oil  Co. 
V.  Belleview  Gas  &  Oil  Co.  supra;  Deming 
Invest.  Co.  v.  Lanham,  30  Okla.  773,  44 
l.Ja.A.(N.S.)  50,  130  Pac.  260;  Mitchell  v. 
Probst,  —  Qkla.  — ,  152  Pac.  697,  and  other 
cases  of  that  class. 

Having  reached  this  conclusion,  which  I 
have  shown  is  not  in  coyiflict  with  any  for- 
mer decision  of  this  court,  it  does*  not  seem 
necessary  to  distinguish  the.  case  at  bar 
from  cases  from  other  juriadictions  eited  by 
the  majority  of  the  court  and  counsel,  as 
supporting  the  rhythmic  doctrine  that  **oon- 
tracts  unperformed,  optional  as  to  one  of 
the  parties,  are  optional  as  to  both."  It 
is  suj8icient  to  say  of  such  cases,  that  in 
none  of  them  do  I  find  any  support  for  the 
contentipn  that  the  effect  of  a  surrender 
clause  in  a  lease  expressly  aigreed  upon  be- 
tween the  parties,  which  by  its  terms,  grants 
the  lessee  the  right  to  surrender,  and  for 
which  privilege  the  lessee  obligates  himyself 
to  pay  an  adequate  independent  considera- 
tion, is  to  confer  a  corresponding  right  upon 
the  lessor  to  forfeit  the  lease  at  his  option, 
without  any  agreement  to  that  effect,  or 
the  payment  or  promise  of  payment  of  any 
consideration  whatever.  Lcgg  v.  Benion, 
Willes,  43,  125  £ng.  Reprint,  1047;  Brew- 
ster  V.  Lanyon  Zinc  Co.  72  C.  C.  A.  213, 
140  Fed.  801;  Brown  v.  Fowler,  65  Ohio 
St,  507,  63  N.  E.  76;  noU  to  Pacific  Ware- 
house Co.  V.  McKenzie-Hunt  Paper  Co.  Ann. 
Cas.  1916B,  308. 

And  it  also  may  be  added  that  the  value 
as  authorities  of  the  cases  from  Louisiana, 
principally  relied  upon  by  counsel  for  plain- 
tiffs in  error  upon  this  point,  will  be  greatly 
minim issed  when  it  is  considered  that  in 
that  jurisdiction,  which  derives  its  juris- 
prudence from  the, civil  law,  $X  is  not  con- 
sidered an  adequate  consideration  to  support 
a  contract;  that  the  rule  as  herein  stated 
in  cases  wherein  the  consideration  is  deemed 
to  be  adequate  is  clearly  established  by  the 
recent  case  of  McClendon  v.  Busch-Everett 
Co.  138  La.  722,  70  So.  781. 

Being  unhindered  by  the  decisions  of  our 
own  court,  it  seems  to  me  that»  in  construing 
these  contracts,  it  would  be  more  consonant 
with  right  and  justice  and  sound  business 
principles  to  follow  the  familiar  trend  of 
authority  from  the  other  great  oil  producing 
states  of  the  Union*  and  particularly  the 
doctrine  approved  ^  the  Supr/eme  Court  of 
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the  United  Stataa  -and  tiiie  eircuit  «ouri  of 
appeals  for  the  eight  cirouiti  the  Federal 
circuit  in  which  this  state  ia  situated. 
Manj  ot  ftha  oparatow  within  thia  state 
have  aoma  feoa  atates  where  the  auxrendar 
clause  haa  bean  aaiictioned  hy  law  for  the 
paat  half  oantury^  and,  Ending  the  sama  to 
be  tha  rula  in  the  cirouit  court  of  appeals 
for  tha  eighth  eirouit,  the  eourt  -of  laat 
reaort,  in  many  jnatvicas,  lor  this. juris- 
diction pffior  to  statehood,  they,  4ad  thp 
vast  number  of  citiaens  of  this  state  who 
joined  tiiem  in  the  dievelapment  of  the  oil 
industry,  wera  justified  In  assunung  that  the 
surrender  clause  would  not  be  stricken  down 
by  the  courts  of  the  stata. 

The  following  cases  hold  that  the  .presence 
of  a  surrender  elavae  in  an  oil  and  gas  min- 
ing lease  doee  not  render  it  void  and  sub- 
ject to  cancelatAon  in  a  auit  in  equity: 
Brown  v.  Fowler,  65  Ohio  St.  507,  63  N.  £. 
76;  Central  Ohio  Natural  Gaa  k  Fuel  Co. 
V.  Eckert,  70  Ohio  St.  127,  71  N.  £.  281; 
Poe  ▼.  Ulray,  283  111.  56,.  84  X.  K.  46; 
Pittoburg  Vitrified  Paviag  &  Bldg.  Brick 
Co.  V.  Bailey,  76  Kaa.  42,  12  L.R.A.(N.S.) 
745,  90  Pac.  803;  New  American  Oil  &  Min. 
Co.  V.  Troyer,  16&  Xnd^  402,  76  N.  £.  253, 
77  N.  £.  739;  Pyia  v.  Henderson,  65  W. 
Va.  39,  63  S.  £.  762$  Lovett  v.  Eastern  OU 
Co.  68  W.  Va.  667,  70  S.  E.  707,  Ann.  Cas. 
1912B„  360;  Houssiara  Latreille  OU  Co.  v. 
Jeanings-Heywood  Oil  Syndicate,  115  La. 
107,  38  So.  932;  Brew9ter  v.  Lanyon  Zinc 
Co.  72  C.  C.  A.  213, 140  Fed.  801;  Allegheny 
Oil  Co.  V.  Snyder,  45  Q.  C.  A.  604,  106 
Fed.  764;  Prairie  Oil  k  Gas  Co.  t.  Morton 
<No.  2064)  -^  Pao*  — ,  equity  opinion; 
Ouffey  V.  Smith,  237  U.  S.  101,  59  L.  ed. 
856,  33  .S«|^.  Ct.  Eep.  526;  Cohn  v.  Glark^ 
—  Okla,  — ,  J.Jl.Aa916B,  686,  150  Pac. 
467. 

And  thai  following  amthoritiea  hold  that 
$1  is  a  aaffioientaash  bonus  consideration 
t«  bind  the  leasor  in  a  surrender  clause 
lease:  Gutfey  w.  Smith,  237  U.  S.  101,  116, 
m  L.  ed.  .856,  865,  35  Sup.  Ct.  Rep.  526; 
Brewstetf  v.  Lanyon  Zinc  Co.  72  C.  C.  A. 
213,  140  Fad.  801;  Allegheny  Oil  Co.  v. 
^Snyder,  45  C.  C.  A.  604,  106  Fed.  764; 
Pittsbai^  Vitrified  Paving  &  Bldg.  Brick  Co. 
V.  Bailey,  76  Kan.  42,  12  L.R.A.(N,S.)  745, 
DO  Pac.  803;  Poe  v.  Ulrey,  233  111.  56,  84 
N.  E.  46;  Watford  Oil  &  Gas  Co.  v.  Ship- 
man,  233  111.  9,  122  Am.  St.  Rep.  144,  84 
N.  S.  53;  Central  Ohio  Natural  Gas  A  Fuel 
Co.  V.  Eckert,  70  Ohio  St.  127,  71  N.  £. 
281;  Brown  y.  Fowler,  65  Ohio  St.  507,  63 
N.  E.  76;  Lowthar  OU  Co.  t.  Guffey,  52  W. 
Va.  88,  43  S.  £.  101,  22  Mor.  Min.  Rep.  545; 
LoTeti  V.  Eastern  Oil  Co.  68  W.  Va.  667, 
70  S.  E.  707,  Ann..  Cas.  1912B,  360;  South 
Penn  Oil  Cow  v.  Snodgrass,  71  W.  Va.  438, 
43  L.R.A.(N.SO  848,  76  S.  E.  961;  Pyle  * 
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V.  Henderson,  65  W*  Va.  39,  63  &  £.,  762 ; 
Gillespie  v.  Fulton  Oil  &  Gas  Co.  .236  111. 
188,  86  ^.  £.  219. 

The  next  aasignment  of  enror  which  would 
follow  in  logical  ordar>  as  well  as  impor- 
taBoe».  is  stated  hy  oounsel  in  effect  as  fol- 
lows: There  waa  default  in  payment  of 
rentals  due  April  .17,  1914,  whereupon  the 
lessor,  as  he  had  a  right  to  do,  declared  a 
forfeiture  because  of  default,  .m  payment. 
This  assignment  of  error  is  based  upon  the 
assumption  by  tha  plaintiffs  in  error  that, 
notwithstanding  the  absence  of  a  forfeiture 
clause,  a  slight  default  in  the  payment  of 
the  rentals,  as  provided  for  in  such  a  lease 
contract,  authorisee  the  lessor  to  declare  th_e 
lease  forfeited.  Frank  Oil  Co.  v.  Belle  view 
Gaa  A  OU  Co.  29  Okla.  719,  43  L.R.A.(N.S.) 
487,  119  Pac.  260,  and  several  other  Okla- 
homa cases  are  cited  in  support  of  this  doe- 
trine.  I  have  pointed  out  some  of  the  dis- 
tinctions between  "unless"  and  "or"  leases, 
and  that  it  was  an  '"unless"  lease  which, 
by  its  terms,  became  null  and  void  if 
delay  money  was  not  paid  in  advance,  tbat- 
was  under  discussion  in  the  Frank  Oil  Co. 
Case,  whilst  the  contract  in  the  case  at 
bar  ia  an  '"or"  lease^  which  contains  .no 
forfeiture  clause,  nor  provision  which  ex- 
pressly or.  impliedly  provides  that  time  is 
of  the  eseence  of  the  contract.  By  expyrese 
sUtute  (Re¥.  Laws,  1^10,  §  968)  in  this 
jurisdiction,  ''time  is  never  considered  as  of 
the  essence  of  a  contract,,  unless  by  its  terms 
expressly  so  provided."  Snyder  v,  StriWing, 
18  Okla.  168,  89  Pac.  222 ;  Standard  Lumber 
Co.  V.  MiUer  k  V.  Lumber  Co.  21  Okla.  617, 
96  Pac.  761;  Edwards  v.  lola  Gas  Co.  65 
Kan.  362,  69  Pac.  350,  22  Mor.  >lin.  Rep. 
293. 

It  is  true  that  mining  and  oil  leasea  often 
contain  provisions  for  a  forfeiture  in  case 
of  cessation  of  the  work  in  the  development 
of  the  lands,  and  such  provisions  in  proper 
cases  the  courts  have  unhesitatingly  en- 
forced. 18  Am.  &  Eng.  £nc.  Law,  372. 
But  in  the  absence  of  a  forfeiture  clause, 
the  common-law  rule  is  well  settled  that  a 
breach  by  the  lessee  of  his  covenants  or 
agreements  in  the  lease  does  not  work  a  for- 
feiture of  the  term.  18  Am.  &  Eng.  Enc. 
Law,  369. 

The  following  cases  support  the  docfrlne 
that,  in  the  absence  of  an  express  forfeiture 
clause  in  an  "or'*  lease,  there  can  be  no  for- 
feiture for  nonpayment  of  rentals.  Reserve 
Gas  Co.  V.  Carbon  Black  Mfg.  Co.  72  W.  Va. 
757,  79  S.  E.  1002;  Thompson  v.  Christie, 
138  Pa.  230,  11  L.R.A.  236,  20  Atl.  934; 
Marshall  v.  Forest  Oil  Go.  198  Pa.  83,  47 
Atl.  927,  21  Mor.  Min.  Rep.  179;  Rose  v. 
Lanyon  Zinc  Co.  68  Kan.  126,  74  Pac.  625; 
Davis  V.  Chautauqua  Oil  A  Gas  Co.  78  Kan. 
97,  96  Pac.  47;  Castle  Brook  Carbon  Black 
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Co.  V.  F^rrell,  —  W.  Va.  — ,  85  S.  E.  544; 
Bennett  v.  Olaspell,  15  X.  D.  239,  107  N.  W. 
45;  27  Cyc.  716;  Gale  v.  Oil  Run  Petroleum 
Co.  6  W.  Va.  200,  9  Mor.  Min.  Rep.  1. 

Counsel  seek  to  avoid  the  force  of  these 
decisions  and  the  general  nile  governing  for- 
feitures, by  t^  application  of  a  rule  of  con- 
struction hereinbefore  adverted  to,  which 
they  state  as  follows:  ''Forfeiture  of  such 
a  lease  is  favored.  The  lease  must  be  con- 
strued strictly  in  favor  of  the  lessor,  and 
against  the  lessee  and  his  assigns. 

The  application  of  this  doctrine  to  oil  and 
gas  leases  is  based  upon  the  theory  that, 
because  of  the  peculiar  character  of  oil  and 
gas  as  property,  and  the  violent  fluctua- 
tions in  the  value  of  lands  and  leaseholds 
incident  to  the  discovery  of  iihese  substance^, 
the  courts  have  placed  contracts  of  this  kind 
in  a  clasd  by  themselves,  and,  in  the  light 
of  the  known  character  of  the  business  of 
oil  mining,  construed  them  most  strictly 
against  the  lessee,  and  favorable  to  the 
lessor. 

Without  questioning  the  soundness  or 
justice  of  this  doctrine,  it  is  still  but  a 
rule  of  construction  to  be  invoked  only  for 
the  purpose  of  aiding  the  court  in  determin- 
ing the  intention  of  the  parties  when  thp 
contract  under  consideration  is  not  free 
from  ambiguity.  Section  949,  Rev.  Laws 
1910,  provides:  **When  a  contract  is  re- 
duced to  writing,  the  intention  of  the  parties 
is  to  be  ascertained  from  the  writing  alone, 
if  possible,  subject,  however,  to  the  other 
provisions  of  this  article." 

Here  the  contract  upon  its  face  is  clear 
and  unambiguous.  The  parties  to  it  have 
not  seen  fit  to  incorporate  a  forfeiture 
clause,  or  words  equivalent  to  a  forfeiture 
clause,  into  its  terms,  and  I  find  no  justifica- 
tion for  writing  one  into  it,  in  any  proper 
application  of  the  canon  of  construction 
invoked.  Moreover,  the  instant  case  has 
developed  into  a  controversy  between  two 
distinct  groups  of  claimants,  each  deriving 
its  interest  from  a  common  lessor  who  has 
parted  with  his  own  interest,  and  there- 
fore the  reason  for  the  rule  that  the  lease 
must  be  construed  strictly  in  favor  of  the 
lessor  and  against  the  lessee  has  wholly 
failed. 

Having  reached  the  conclusion  that  there 
was  and  could  have  been  no  forfeiture  of  t^e 
leaae  at  the  option  of  the  lessor  lor  default 
in  the  payment  of  rentals  in  strict  conform- 
ity with  ite  terms,  the  next  question  which 
preeentB  itself  is  whether  there  was  an  aban- 
donment of  the  lease  by  any  of  the  first 
group  of  lesstes.  Generally,  whether  a 
contract  is  abandoned  is  a  question  of  fact 
to  be  determiAcki  by  the  court  or  jury  from 
all  the  facts  and  eircumetances  of  the  partio- 
L.R.A.1917B. 


ular  ease.     Martin  ▼.  SpatilAing,  40  Okla. 
191,  187  Pao.  8«2. 

In  Garrett  v.  South  Penn  Oil  Co.  66  W. 
Ta.  596,  66  8.  £.  745,  the.supvetne  court  of 
appeals  of  West  Virginia  )^nted  out  the 
distinction  between  ''abandonment"  and 
^forfeiture"  ae  lollowei  "Abandonment 
.  .  .  rests  upon  the  intention  of  the  les- 
see to  relinquish  the  premisee,  and  is  there- 
fere  a  question  of  fact  for  Che  jury ;  while 
a  forfeiture  does  not  rest  upon  an  intent  to 
release  the  premises,  but  is  an  enforced  re- 
lease. .  Whether  or  not  a  lease  has 
been' abandoned  is  a  matter  of  defense,  and 
need  not  be  negatived  by  the  plaintiff  in  an 
action  for  the  rent.* 

Again  in  Smith  t.  Reiyt,  66  W.  Va.  638, 
90  L.RJ^.(N.S.)  176,  66  S.  fi.  1007,  the 
supreme  court  of  appeals  of  West  Virginia 
said :  "A  lessee  may-  abandon  the  premises 
notwithstanding  there  is  no  forfeiture 
clause.  His  failure  to  pay  the  «aHh  rentals 
stipulated  in  the  contract  may  alone  be 
sufticieut  to  prove  abandonment;  but  his 
failure  to  pay,  taken  in  connection  with 
other  facts  and  circnmstancea  evincing  a 
clear  intention  to  abandon  the  enterprise, 
coupled  with  the  fact  that  no  operations 
were  ever  begun  upon  the  land,  is  sufiieient 
to  prove  relinquishment  of  lessee's  right.** 

In  that  case  the  lessees  had  drilled  no 
well  and  had  defauKed  in  the  payment  of 
five  quarterly  rentals;  also,  they  had  drilled 
on  the  adjoining  tract,  become  insolvent, 
and  gone  out  of  business.  All  these  facts 
were  held  to  constitute  abandonment. 

In  Phillips  V.  Hamilton,  17  Wyo.  41,  95 
Pae.  846,  the  court  held  that  *'in  determiftfng 
whether  one  haa  abandoned  his  property  or 
.rights,  the  intention  it  a  paramount  object 
of  inqniry^  as  there  can  be  no  abandonment 
without  an  intention  to  do  so,  and  where 
plaintifff  leased  certain  land  to  defeoiant 
for  the  purpose  of  boring  for  oil  and  gas, 
operatiemi^  to  be  oommeneed  within  a  year, 
and  operadons  were  begun  within  that  time 
and  the  well  drilled,  and  some  seven  months 
after  drilling  the  first  well  the  leesee  re- 
turned to  erect  another  rig  and  drill  an- 
other well,  when  plaintiff  revoked  the  lease, 
there  was  no  intention  by  the  ieaeee  to 
abandon  the  lease." 

Archer,  Oil  t  Gas,  p.  661,  says:  "To 
constitute  abandonment  by  l^e  lessee  of  a 
lease'  for  oil  a/nd  gas  purpotes,  there  most 
be  both  an  intention  to  abandon  and  an 
actual  relinquishment  of'  the  leased  prem- 
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ises. 

In  Fisher  v.  Creseent  OH  Co.  —  Tex.  Civ. 
App.  — ,  178  S.  W.  908,  the  court  of  civil 
appeals  of  Texas  tfaldr  *' Abandonment  is 
the  relintpiishment  of  a  riglii.  If  the  owner 
sees  proper,  be  may  so  abandon  and  evi- 
dence his  intention  by  any  act  legklly  eufli- 
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imtiii  to  viMt  or  d»v«it  th^'jiiwiowh^g 

FliUU|)»  Vr.WatkiM  Imnd.  Moftg.  Cp*.90 
TcLV.195,  38  ».  W.  270^74(3),  470.  the 
existence  of  the  intent  to  waive  or  abandon 
the  right  on  the  laid  was  f^  ^i^tion  el  f i|ct 
for  the  court  ity'mg  th«  iMPQe»  and,  it  the 
facts  would  authorize  the  conclusion  that 
there  was  no  such  intention,  we  would  not 
be  warranted  in  atttlag  aeMe  tM  judgmeiit. 
Missouri,  K.  k  T.  R.  Co.  ▼.  Hendricks,  49 
Tex.  Civ.  App.  314,  108  S.  W.  748.  740; 
Buffalo  Zinc  k  Copper  Co.  v.  Crump,  70 
Ark,  525,  ,91  Am,  St.  Reo.  37^  69  S.  W., . 
572,  22  Mor!  Mih.  llep.  273.  " 

In  McMillin  v.  Titus,  222  P».  611,  72 
All.  244,  the  Pennsylvania  supreme  court 
said:  "Abandonment  ordinarily  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury 
under  all  the  circumstances  of  the  case." 

It  is  true  that  the  nonpayment  of  the  ren- 
tals under  an  "unless"  lease  may  well  be 
found  to  constitute  an  abandonment,  in  the 
absence  of  circumstances  tending  to  show  a 
contrary  intention.  If  the  failure  to  pay  is 
voluntary,  and  not  caused  by  some  accident, 
mishap,  or  mistake,  then,  under  the  "unless" 
lease,  the  presumption  is  that  the  lessee 
chose  that  method  of  surrendering  the  lease. 
But,  in  this  case>  the  evidence  shows  almost 
without  dispute,  and  the  trial  court  found, 
that  the  original  lessees  neither  intended 
to  abandon  the  lease  on  the  80  acres,  nor 
the  Cameron  and  Wilaon  240  acres. 

At  this  point  it  may  be  well  to  observe 
that  every  issue  of  fact,  where  an  issue  of 
fact  was  joined  by  the  evidence,  necessary 
•  to  sustain  the  judgment  rendered  below,  has 
been  settled  in  favor  of  the  defendants  in 
error  by  the  findings  of  fact  of  the  trial 
court.  In  such  circumstances,  not  finding 
the  findings  of  fact  made  by  the  trial  court 
to  be  clearly  against  the  weiglit  of  the 
evidence,  we  are  not  at  liberty  to  disturb 
them. 

The  only  remaining  assignment  of  error 
which  we  de^m  it  necessary  to  notice  is 
stated  by  counsel  in  their  brief  as  follows: 
''Development  which  Ruhl  expected  to  be 
made  under  the  terms  of  his  lease  was  the 
real  consideration  for  the  contract.  Wilson 
and  Cameron  held  the  contract  in  a  specula- 
tive venture,  without  development,  and  there 
was  therefore  no  consideration,  for  the 
contract.** 

Whether  the  lease  was  unfair  and  inequi- 
table must  be  determined  in  view  of  the 
circumstances  in  which  it  was  given,  which 
will  be  found  quite  fully  set  out  elsewhere 
in  thiA  opinion.  In  my  judgment,  the  con- 
sideration for  the  lease,  viz.,  $1  paid  to  the 
lessors  and  the  covenants  and  agreements 
of  the  lessee,  cannot,  in  view  of  the  evidence, 
be  said  to  be  unreasonable.  An  examination 
of  many  of  the  ceases  and  authorities  here- 
L.R,A.1917B. 


iVfbelere  cited  will  show  that  ijbniter.  Jieaws, 
reatiog  upon  lil^e .  eoaaideraftiioBf  hnve  been 
UAkfomly  AustaiaelL  by>  courts  of  the  liigh* 
eat  reai^eetalMUty. 

The  lease  upon  iia  faoe  discloses  a  auf-* 
ficiwit  coasideratioft  to  tttppfiorfr  such  a  con- 
ttiActy  and  in.  clear  «aid  iwamfalguoua  tcarms 
declares  that  it  "shall  remain  in  full  force 
for  the  term  of  ten  yeact  from  this  date»  and 
a4i  kmg  therea^tar  aa  oil  ev  ga«>  or  eitJhar 
of  them,  in  produced  thenirom  liy  the  party 
of  the  second  part,  his  heirs,  successors,  or 
Afc^i^QfL"  T^f  inteatiop*. of -the  parties  being 
crear,*iio  good  reason  appears  why  their  con- 
tract should  not  be  given  effect  in  aiscofd- 
ance  with  its  terms.  The  authorities  seem  to, 
be  quite  uniform  to  the  effect  that  a  Icfise  for 
a  specified  term,  "and  as  long  thereafter 
as  oil  or  gas,  or  either  of  them*  le  pro- 
duced," is  not  only  a  lease  lor  the  specified 
period,  but  beyond  it,  provided  the  lessee 
finds  and  produces  oil  during  the  period 
named.  HcGraw  Oil  &  Gas  Co.  v.  Kennedy*' 
66  W.  Va.  595,  28  L.R.A.(N.S.)  969,  64 
8.  E.  1027;  South  Penn  Oil  Co.  t.  gnod- 
grass,  71  W.  Va.  438,  43  L.K.A.(N.S.)  848, 
76  S.  E.  961;  Brown  v.  Fowler,  66  Ohio 
St.  507,  63  K  E.  76,  Young  v.  Forest  Oil 
Co.  194  Pa.  243.  45  Atl.  121,  20  Mor.  Min. 
Rep.  346;  Gianey  v.  Ohio  k  I.  Oil  Co. 
32  Xnd.  App.  193,  60  K.  E.  477;  Eaton  v. 
Allegany  Gfas  Co.  122  !n.  Y.  416,  26  N.  E. 
081^  Dickey  V;  Coffey ville  Vitrified  Brick 
&  Tile  Co.  69  Kan.  106,  76  Pac,  398; 
Lowther  Oil  Co.  v.  Quffey,  62  W.  Va.  88, 
43  S.  E.  101,. 22  Mor.  Min.  Bep.  545;  Tucker 
v.  Watts,  25  Ohio  C.  C.  320;  Thornton,  Oil 
&  Gas,  §§  134,  136;  Graves  v.  Key  City 
Gas  Co.  83  Iowa*  714,  60  N.  W.  283 ;  White- 
man  V.  Fayette  Fuel-Gas  Co.  130  Pa.  492, 
20  Atl.  1062 1  Xenia  Real  Estate  Co.  v. 
Macy,  147  Ind.  668,  47  N.  E.  147. 

If  tliere  is  one  thing  more  than  another 
which  would  tend  to  .add  stability,  to.  the 
oil  and  gas  business,  and  a  sense  of  security 
to  those  entering  into  oil  and.  gas  leases 
and  contracts,  it  would  be  strict  adherence 
to  the  ftalutary  rule  that  men  of  full  age 
and  competent  understanding  shall  be  al- 
lowed the  utmost  liber<;y  of  contracting 
with  each  other,  and  that  their  contri^cts, 
whea  entered  into  freely  and  voluntarily, 
shall  be  held  sacred,  and  shall  be  enforced 
by  courta  of  justice  in  strict  accordance  with 
their  plain  terms.  The  statute  (Rev.  Laws 
1910,  §  946),  as  well  aa  the  rules  of  con- 
struction, enjoin  that  "a  contract  must  be 
so  interpreted  as  to  give  effect  to  the  mu- 
tual Intention  of  the  parties,  as  it  existed 
at  the  time  of  contracting,  so  far  as  t^e 
same  is  ascertainable  and  lawful." 

There  are  many  elements  of  haaard  and 
uncertainty  for  the  operator,  which  natural- 
ly inhere  in  the  business  of  exploring  for  oil 
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and  gas  hi  tRKiepreloped  terriiioTy;  boi^  If 
the  ioregolng  fundamental  rules  are  atriet-- 
ly  dbeerred  by  the  partfetf  to  oil  and  gas 
contracts  and  the  courts,  it  seems  to  me  this 
element  of  uneertainty  'vrbuld  not  be  carried 
into  the  contracts  or  leases  necessary  to  car- 
ry on  this  important  branch  of  the  great- 
oil  industry. 

I  From  an  examination  of  the  entire  record, 
I  am  convinced  that  the  trial  court  correetly 
found  the  facts,  where  issues  of  faoi  were 


'j<^sd  »y  th^  tfigww;  MtukA- thtfretlMm 
proper  conclusions  #1  law,  affd  on  the  whole 
decided  the  case  in  accordance  with  right 
and  justice. 

I  am  authoi^iaed  to  stMe  that  Mr.  Justice- 
Thacker  joins  me  hfe  this  dlsewiting  opin- 
iota. 

Petition  for  rslMarSag  denied  October  10, 
1916. 


Annotation — Surrender  claiite  in  <mI  or  gas  lease  as  renderinf  it  unilateraL 


I  It  is  not  intended  to  include  berein 
cases  involving  the  liability  of  the  les- 
see for  rental  or  delay  money  after  the 
lease  has  been  terminated.  For  such 
cases  see  note  appended  to  Deming 
Invest.  Co.  v.  Lanham,  44  L.R.A.(N'.S.) 
60. 

.  And  as  to  rights  of  parties  to  oil  or 
gas  leases  forfeited  for  default  in  pay- 
ment to  be  m^de  in  lieu  of  development, 
see  m)te  in  43  L.R.A.(N.S.)  487. 

The  cases  are  not  in  harmony  as  to 
the  effect  of  a  clause  in  an  oil  or  gas 
lease  entitling  the  lessee  to  surrender 
the  lease  and  terminate  his  obligation 
thereunder  at  any  time,  to  render  the 
lease  unilateral.  In  part,  the  conflict 
among  the  cases  may  be  explained  by 
the  different  views  entertained  as  to  the 
effect  of  such  a  lease.  In  some  jurisdic- 
tions, as  in  Oklahoma,  an  oil  or  gas 
lease,  while  executory,  does  not  operate 
to  create  any  interest  or  estate  in  the 
land  to  which  it  relates;  it  more  nearly 
resembles  a  license  than  it  does  a  lease. 
In  other  jurisdictions,  however,  a  lease 
of  this  character  is  deemed  to  create  a 
freehold  interest  in  the  real  estate  to 
which  it  relates. 

The  essential  parts  of  a  lease  of  this 
character  are  the  grant  by  the  lessor  of 
the  oil  or  gas  to  be  produced  from  the 
lands  by  its  development  for  a  desig- 
nated consideration,  frequently  $1,  and 
the  agreement  by  the  lessee  to  develop 
the  premises  and  pay  a  royalty  for  the 
oil  or  gaa  procured  therefrom,  or  give 
the  lessor  a  portion  of  the  product,  and 
the  further  agreement  to  make  such  de- 
velopment within  a  designated  time,  or 
pay  a  stated  sum  of  money,  generally 
referred  to  as  "delay  monev,'*  or  pay 
a  sum  of  money  for  the  privilege  of  sur- 
rendering the  lease  and  relieving  him- 
self from  further  obligation  thereunder. 

Of  course,  the  money  consideration  of 
$1  is,  not  the  real  consideration  for  the 
lease.  This  is  the  agreement  of  the  les- 
see to  develop  the  premises  for  the  mu- 
tual profit  of  both  parties.  In  view  of 
L.R.A.1917B. 


the  real  consideration  f6r  the  lease,  a 
serious  question  presented  is  whether  the 
recited  consideration  of  the  nominal  sum 
of  $1  goes  to  the  entire  contract,  or  is 
confined  merely  to  the  original  term.  It 
is,  of  course,  true  as  a  principle  of  law 
that  a  stated  sum  may  be  the  considera- 
tion for  the  entire  contract  and  sustain 
each  particular  clause  or  covenant,  al- 
though some  of  these  covenants  would 
otherwise  be  clearly  unilateral.  It  is 
also  true  that,  where  a  nominal  money 
consideration  is  recited  in  a  contract  to 
be  the  consideration  thereof,  and  there 
are  different  covenants  on  the  part  of 
each  party  to  be  performed,  it  does  not 
necessarily  follow  that  the  $1  will  be  con- 
strued to  support  the  contract  as  a 
whole;  it  may  be  limited  in  its  scope, 
and  the  other  clauses  may  be  tested  as 
to  their  unilateral  character  with  refer- 
ence to  the  specific  consideration  relat- 
ing thereto.  This  is  true  even  though  it 
be  conceded  that  $1  is  a  valuable  con- 
sideration,— a  matter  as  to  which  the 
courts  are  also  in  conflict,  and  which 
does  not  enter  into  this  discussion. 

The  doctrine  of  Browk  v.  Wilsok, 
ante,  1184,  limiting  the  $1  consideration 
recited  in  the  lease  to  the  original  term, 
and  holding  that  there  is  no  considera- 
tion to  support  the  clause  entitling  the 
lessee  to  surrender  the  premises  after 
the  expiration  of  the  original  term  of 
four  months  on  the  payment  of  $1  and 
any  rental  then  due,  and  that  this  pro- 
vision renders  the  contract  unilateral 
and  unenforceable  after  the  expiration 
of  the  term  specified,  or  any  extension 
thereof  secured  by  the  pajTnent  of  delay 
money  as  provided  in  the  lease,  finds  but 
little,  if  any,  support  by  the  holding  of 
other  cases,  even  those  which  do  not 
construe  an  oil  or  gas  lease  to  create  an 
interest  in  the  land  to  which  it  relates 
before  it  has  been  executed  by  the  de- 
velopment of  the  premises  and  it  finds 
no  support  in  the  principles  of  law  above 
referred  to ;  for  as  hereafter  pointed  out 
the  surrender  clause  is  based  upon  an  in- 


ANKOTATION— OIL  AND  GAs  LEASfi—SURfiENDER  CHiAUSB,  12*7 


dependent  valuable  consideration.  Thus, 
it  has  been  held  that  where  the  lessee  is 
not  bound  to  comply  with  any  of  the 
covenants  or  stipulations  of  the  lease 
with  regard  to  the  boring  for  oil  and  gas. 
or  the  payment  of  rent,  but  has  reserved 
the  right  to  vacate  the  land  at  any  time 
and  thus  wholly  escape  any  future  obli- 
gation under  the  lease,  the  lessor  is  en- 
titled to  do  likewise.  Hence  the  lease  is 
a  right  of  entry,  and  is  subject  to  be 
terminated  at  the  will  of  either  party 
thereto  while  it  remains  in  an  executory 
condition.  Trees  v.  Eclipse  Oil  Co. 
(1899)  47  W.  Va.  107,  34  S.  E.  933,  20 
Mor,  Min.  Rep.  260  j  Eclipse  Oil  Co.  v. 
South  Penn  Oil  Co.  (1899)  47  W.  Va. 
84,  34  S.  E.  923,  20  Mor.  Min.  Rep:  234. 
The  lease  involved  in  the  foregoing  cases, 
however,  differed  from  the  one  involved 
in  Bbown  v.  Wilson,  in  that  the  only 
recited  consideration  was  the  covenants 
by  the  lessee  to  develop  the  premises 
and  give  to  the  lessor  a  portion  of  the 
product  obtained.  The  leases  were  simi- 
lar, however,  in  that  each  reserved  the 
right  to  surrender  or  terminate  the  lease 
at  any  time,  but  this  reservation  was 
not  based  upon  any  recited  consideration 
in  tl^e  West  Virginia  cases. 

And  it  has  been  held  that  where  the 
$1  consideration  named  in  the  lease  was 
not  in  fact  paid,  and  the  only  considera- 
tion for  the  lease  was  the  agreement  to 
develop  and  deliver  a  portion  of  the 
produet  secured  thereby,  and  the  lessee 
retained  the  right  to  surrender  the  lease 
at  any  time,  and  the  amount  paid  the 
lessor  was  to  be  full  compensation  for 
any  injury  sustained,  the  lease  was  uni- 
lateral and  void.    Roberts  v.  McFadden 

(1903)  32  Tex.  Civ.  App.  47,  74  S,  W. 
105.  It  is  not  believed  that  the  question 
as  to  whether  or  not  the  recited  con- 
sideration of  $1  had  in  fact  been  paid 
was  materia]  on  the  question  under  con- 
sideration. And  it  does  not  seem  to  have 
been  the  distinguishing  point  on  this 
question  in  this  jurisdiction.  Thus,  in 
J.   M.  Guffey  Petroleum  Co.  v.   Oliver 

(1904)  —  Tet  Civ.  App.  --,  79  S.  W. 
884,  it  is  held  that,  in  view  of  the  great 
value  of  the  leased  premises  as  oil  bear- 
ing land,  the  sum  of  $2  to  be  paid  by  the 
lessee  as  a  condition  to  the  right  re- 
served to  surrender  the  lease  and  have 
it  canceled  cannot  be  considered  more 
than  a  nominal  consideration,  and  hence 
the  lease  comes  within  the  principle  o£ 
law  that,  when  it  is  provided  in  a  lease 
that  it  is  terminable  at  the  will  of  one 
of  the  parties,  it  becomes  terminable  at 
the  will  of  the  other.  And  in  Great 
Western  Oil  Co.  v.  Carpenter  (1906)  43 
L.R.A.1917B. 


Tex.  Civ.  App.  229,  95  S.  W.  57,  it  is 
asserted  that  where  the  consideration 
of  an  oil  and  gas  lease  is  $1,  even  though 
it  is  in  fact  paid^  it  is  merely  nominal, 
and  will  not  of  itself  support  the  con- 
tract. 

It  is  also  held  in  this  state  that,  where 
the  recited  consideration  was  $28  2B/106 
and  the  lessee  reserved  the  right  t^  sur- 
render the  lease  and  be  released  from 
further  obligation  thereunder  upon  pay- 
ing the  sum  of  $5^  this  latter  sum  was  a 
mere  nominal  consideration  and  did  not 
support  the  surrender  clause,  since  the 
original  sum  was  the  oonsideration  for 
the  right  to  develop  the  premises  for  the 
first  period,  and  the  other  sums  of  the 
same  amount  were  merely  the  considera- 
tion for  delay  in  development,  for  a 
specified  term.  It  is  pointed  out  that 
there  was  no  obligation  on  the  part  of 
the  lessee'  to  pay  the  delay  money,  and 
no  binding  obligation  to  pay  any  other 
sum  than  the  $5  to  be  paid  on  surren- 
dering the  lease,  and  any  overdue  rent 
thereior.  Hence  the  lessor  was  n6t 
bound  to  accept  delay  money  when  ten- 
dered at  the  beginning  of  any  quarterly 
period,  unless  in  the  meantime  the  lessee 
had  in  good  faith  begun  to  explore  and 
develop  the  land.  Oweiis  v.  Corsicana 
Petroleum  Co.  (1914)  —  Tex.  Civ.  App. 
— ,  169  S.  W.  192.  rt  is  to  be  noted, 
however,  that,  according  to  Pierce  For- 
dyce  Oil  Asso.  v.  Woodrum  (1916)  — 
Tex.  Civ.  App.  — ,  188  S.  W.  245,  the 
supreme  court  of  Texas  granted  a  writ 
of  error  in  Owens  v.  Corsicana  Petrol- 
eum Co.  (Tex.)  supra,  with  the  notatitm 
that  it  was  of  the  opinion  that  the  hold- 
ing in  that  case,  that  the  leased  contract 
was  void  because  unilateral,  was  erron- 
eous. The  court  said:  ''It  appears  to 
have  been  supported  by  a  valuable  con- 
sideration paid,  though  it  be  regarded  as 
a  contract  for  an  option  and  as  unilateral 
in  character.  The  contract  to  give  an 
option  is  valid  if  supported  by  an  in- 
dependent consideration.  We  think  it 
questionable,  however,  whether  a  con- 
tract by  which  the  opposite  party 
agrees  to  do  a  definite  thing  within  a 
limited  period,  or  in  lieu  of  it  to  pay 
a  specified  amount,  can  be  regarded  as 
unilateral." 

This  last  suggestion  seems  to  point 
out  an  apparent  inconsistency  in  the 
holding  in  Brown  v.  Wilson,  ante,  1184. 
In  that  case  the  court  conceded  that  the 
recited  consideration  of  $1  was  sufficient 
to  support  the  lease  for  the  period  ex- 
pressly designated  therein.  Ii  the  dol- 
lar consideration  was  sufficient'  in  this 
respect,  then  it  would  seem  to  follow  that 
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the  suzxender  clause,  which  the  cou^fe 
held  to  xejader  the  contract  unilateral, 
was  also  supported  by  a  valuable  con- 
sideration, since  it  required  the  payment 
by  the  lessee  of  the  sum  of  $1  as  a  con- 
dition to  the  surrender  of  the  lease. 

If  the  consideration,  for  the  right  to 
sarreader  the  lease  and  have  it  canceled 
was  a  substantial  sum,  it  would  seem  to 
be  clear  that  the  covenant  would  not  be 
unilateral.  And  in  this  regard  it  has 
been  held  that  where,  as  a  condition  to 
the  surrender  of  the  lease  and  have  it 
canceled,  the  lessee  was  required  to  pay 
the  sum  of  $100,  the  provision  was  not 
unilateral,  and  where  it  was  construed 
in  connection  with  the  other  covenants 
by  the  lessee  it  had  the  efEect  of  sustain- 
ing the  entire  lease,,  for  there  was  there- 
by imposed  upon  the  lessee  the  obliga- 
tion to  develop  the  premises,  or  pay  in 
lieu  thereof  a  substantial  sum  as  delay 
money,  or  pay  a  substantial  sum  to  be 
relieved  from  the  foregoing  obligation. 
Hottssiere  Latreille  Oil  Co.  v.  Jennings- 
Heywood  Oil  Syndicate  (1905)  116  La. 
107,  38  So.  932,  infra. 

If  it  is  assumed  that  the  $1  required 
to  be  paid  as  a  condition  to  surrendering 
the  lease  is  not  a  valuable  consideration, 
it  does  not  follow  that  the  lease  in- 
volved in  BieowN  v.  Wilson  was  uni- 
lateral at  the  time  its  validity  was  as- 
sailed by  the  lessor,  for  the  lessee  had 
paid  upwards  of  $400  in  consideration 
of  delay  in  development.  Of  course, 
these  payments  would  not  operate  to 
cure  the  defect  in  the  lease  of  lack  of 
mutuality  of  obligation,  if  they  were 
construed  to  be  limited  to  the  particular 
term  for  which  they  operated  to  relieve 
the  lessee  of  the  obligation  to  develop 
the  premises,  and  this  was  apparently 
the  theory  adopted  in  the  majority  opin- 
ion in  Brown  v.  Wilson.  Adopting  this 
view,  however,  it  does  not  necessarily  fol- 
low that  the  lease  was  unilateral,  for  this 
defect  might  well  be  held  to  have  been 
cured  by  a  part  performance  by  the  pay- 
ment of  delay  money.  And  the  validity  of 
a  lease  of  this  character  was  sustained  on 
this  ground  in  Busch-Everett  Co.  v.  Viv- 
ian Oil  Co.  (1911)  123  Iia,  886,  55  So. 
564,  infra.  And  the  defect  might  also 
be  held  to  have  been  cured  on  the  groiuid 
that,  after  receiving  this  large  sum  of 
money  under  the  lease,  the  lessor  was 
precluded  from  denying  its  validity. 
This  is  the  doctrine  of  Pittsburg  Vitri- 
fied Paving  &  Bldg.  Brick  Co.  v.  Bailey  j 
(1907)  76  Kan.  42,  12  L.R-A.(X.S.)  745, 
90  Pac  803.  In  so  holding  the  court 
said  that  the  lessee  ^'exercised  its  option 

by  paying  the  rent  for  two  successive 
L.R.A.19lfB. 


years>  and  the  lessors  acquiesced  in  the 
part  performance  of  the  contract  by  ac- 
cepting. The  lessors  will  not  therefore 
be  heard  to  say,  when  the  third  yearns 
rent  is  tendered,  that  the  contract  is 
unilateral  and  revocable  by  them  because 
the  company  might  have  then  exercised 
its  option  to  surrender  the  lease.*' 

It  is  to  be  noted,  however,  that  these 
points  were  apparently  not  presented  to 
or  passed  upon  by  the  court  in  Browk 
V.  WILSON.  Neither  does  it  appear  that 
the  court  considered  the  lease  from  the 
view  point  that  by  its  teims  it  imposed 
upon  the  leasee  the  altertiativ^  obliga- 
tions to  develop  the  premises,  to  pay  a 
substantial  some  in  lieu  thereof,  or  to 
pay  a  valuable  consideration  to  be  re- 
lieved from  these  obligations;  in  other 
words,  that  the  lease  imposed  upon  the 
lessee  an  absolute  obligation  to  pay  to 
the  lessor  something  of  value,  of  which 
he  could  not  be  relieved.  Such  a  con- 
tract, of  course,  is  not  unilateral. 

In  Erie  Crawford  Oil  Co.  v.  Meeks 
(1907)  40  Ind.  App.  156,  81  N.  E,  518, 
it  is  said  that  construing  the  lease  as 
granting  for  the  consideration  of  $1  an 
option  for  one  year  to  enter  upon,  ex- 
plore, and  develop  the  leased  premises 
for  oil  and  gas,  and  considering  it  in 
connection  with  the  nature  and  migra- 
tory habits  of  oil  and  gas,  impel  the 
belief  that  a  consideration  more  substan- 
tial than  that  mentioned  induced  its  exe- 
cution, and  justifies  the  court  in  con- 
struing the  instrument  with  the  fact  in 
view  that  a  more  substantial  reason  or 
reasons  prompted  the  making  of  the  con- 
tract, following  upon  this  point,  Gad- 
bury  V.  Ohio  &  I.  Consol.  Natural  & 
Illuminating  Gas  Co.  (1903)  162  Ind.  9, 
62  L.R.A.  895,  67  N.  E.  259,  22  Mor. 
Min.  Rep.  680.  In  this  state,  upon  this 
point  it  has  been  held  that,  where,  the 
recited  consideration  for  such  a  contract 
is  $1  duly  paid,  the  lessor  cannot  deny 
the  receipt  of  the  money,  and  the  con- 
tract is  valid.  Dill  v.  Fraze  (1907)  169 
Ind.  53,  79  N.  E.  971.  But  it  is  never- 
theless held  that,  where  the  lease  is  to 
become  null  and  void  unless  the  lessee 
pays  an  agreed  sum  at  a  certain  time 
as  delay  money,  and  there  is  a  clause 
permitting*  him  to  surrender  and  have 
canceled  the  lease^  equity  will  not  relieve 
against  a  forfeiture  by  the  lessor  for 
failure  of  the  lessee  to  make  the  agreed 
payment.    Ibid. 

And  see  Soapet  v.  King  (1916)  167 
Ky.  121,  180  S.  W.  46,  involving  a  lease 
which  did  not  contain  a  surrender  clause, 
and  asserting  that,  where  the  recited 
consideration  is  merely  the  sum  of  $1 
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and  the  eontract  imposed  npon  tb^les^e 
no  dtttj;  it  is  mnenfbreeal^l^  bcjeattse  uni- 
lateral. 

Ttt  Loisiifiaiia  the  rcile  f^evaih  that  a 
Talnable  ^onisideiration  is  not '  sufficient 
to  support  a  contract  unless  it  is  altM) 
a  serious  consideration,  and  it  it  there 
held  that  a  ^as'  and  oil  leas^  cannot  be 
sustained  wh^re  the  recited  considera- 
tion was'fl,  and  it  co^ntarned  a  provision 
wititKng'  the  lessee  td  surrender  "fh^ 
lease  at  any  time  upon  payment  of  the 
further  sum  of  $2.  Murray  ^.  Bat^hart 
<190§)  117  La.  1023,  42  So.  4W.  To  the 
same  effect;  see'  Long  V.  ^n  Qo.  (1915) 
132  Ia.  60a,  6i  So.  684.  In  thid  case 
ther^  was  no-  recited  considertition  for 
th€  pl*ovision  entitling- the  lessee  to  sur- 
rendisr  th«  lease,  and  the  recited'  con- 
sidcMtion  for  the  lease  itself,  including 
the  option  to  eanccfl,  was  $1.  But  a 
provision  that?  this  -  leMee  shall  have  the 
right'  at  any  time  td  remove  from  the 
leafsed  'premises  all  ihachinery,  'fixtures, 
and  improvements  placed  thereon,-  and 
thereby  terminate  his  rights  and  liabili- 
ties under  the  contract,  does  not  render 
the  contract  invalid  after  the  lessee  has 
in  part,  at  least,  developed  the  premises. 
McCleadoB  v.  Busah-Evcrett  Co*  (1916) 
138  Irfk  722>  70  So.  781.  And  where  tUe 
lessee  agroed  to  pay  ■  a  substantial'  swm 
foY  a  delav  in  developing  the  {demises, 
the  ftict  that  there  is  also  a  provision 
entitling  him  to  surrender  the  lease  hj 
paying  the  sum  of  $1  will  not  render  ^t 
unilateral,  if  the  lease  has  been  partly 
performed  and  the  lessor  has  xeceived 
substantial  sums  thereunder.  Busohv 
Everett  Co.  v.  Vivian  Oil  Co.  (1911)  128 
La^  806y  .65,.  So.  564.  So,  where  the 
stipulation  authorizing  the  lessee  to  sur- 
render the  tease  requires  the  payment  of 
$100  to  the  lessor,  the  contract  is  to  be 
construed  as  imposing  upon  the  lessee 
the  obligation  to  pay  at  Teast  this 
amount,  and  the  consideration  is  suf.- 
HaientM^^p  sustain  the  contract.  Houa- 
siere  LaAreiUe  Oil  Co^  v.  Jennings-Hey-' 
wood  Oil  Byiidioate  (1905)  115  La.  107, 
38  So;  932. 

In  Illinois  a  lease  of  the  character  un- 
der consideration  is  held  to  vest  the 
lesisee  with  a  freehold  interest  in  the 
land,  and  it  is  held  that  an  oil  or  gas 
lease  based  UpcMi  a  noH^inai'  money  con- 
^sideration  and  covenants  of  the  lessee  to 
develop  the  premises,  although  also  con^ 
taining  a  provision  entitling  him  to  sur- 
render the  lease  ilnd  be  released  from 
further  liability  thereunder,  is  not  uni- 
lateral in  a  court  of  law.  Bruner  v. 
Hicks  (1907)  230  ill.  636,  120  Am.  St. 
Rep.  332,  82  N.  E.  888;  Watford  Oil  Ar 
I..R.A.1917R. 


Oas  Co.  V.  dhipman  (1908)  293  Bl.  9, 
122  Am.  St.  Rep.  144,  84  N.  B.  53:  Poe 
V.  Ulrey  (1908)  233  EL  56,  84  N.  E.  46; 
Ulrey  v.  Keith  (1908)  237  HI.  284,  86 
N.  B.  696;  People  ex  tel.  CarreU  v.  Bell 
<1908)  237m.%32, 19  L.H.A.(N.8.)  746, 
86  N.  B.  593,  15  Ann.  Cas.  511:  Daughe- 
tee  V.  Ohio  Oil  Co.  (1914)  26*  HL  518, 
105  N.  E.  308.  But  such  a  provision  in 
♦he  lease  will  ]^reclude  the  lessee  from 
invoking  the  aid  of  equity  to  secure  the 
specify  performance  of  the  l«^ase,  either 
directly  or  indirectly.  Watford  Oil  k 
Oas  Co.  V.  Shipman  (1908)  238  m.  9, 
122  Am.  St.  Rep.  144,  84  N.  E.  53: 
tJlrey  v.  Keith  (1908)  237  Hi  284,  86 
K.  B.  696.  However,  in  a  late  United 
States  Supreme  Oourt  decision  applying 
the  Illinois  rule  that  such-  a  lease  creates 
an  estate  in  the  lessor's  land,  it  was  held 
that  the  lessee  was  enWtled  to  in\^oke 
also  the  aid  of  equity  <i(Ithough  the  con- 
tract would  thereby  be  enforced,  since 
the  purpose  was  not  the  specific  enforce- 
ment of  the  cohtract,  but  the  pi*otection 
of  the  lessee  in  his  interest  in  the  land 
vested  by  the  lease.  Guffey  v.  Smith 
(1914)  237  U.  S.  101,  59  L.  ed.  856,  35 
Sup.  Ct.  Rep.  526.  The  court  points  out 
thatithe  IlHneis  iBcisioa&ras<teilhe  reme- 
dy are  not  binding  on  it;  but,  as  sug- 
gested, the'  decision  ill  based  lipon  tiie 
holding  that  giving  relief  is  not  specific- 
ally enforcing  the  contract,  but  is  pro- 
tecting the  lessee  in  the  freehold  estate 
he  had  in  the  land  under  the  lease. 

In  Poe  V.  Ulrey  (1908)  233  111.  56,  84 
N.  E.  46,  supra,  where  the  l^ase  recited 
a  consideration  of  $1  as  the  considera- 
tion, foi;  the  e^eaution  o;f.  the  lease,,  the 
court  said  that  the  lessee  had  paid  -Ihe 
dollar  for  the  rig^t  to  explore  for  oil  or 
gas,  and  where  the  lessee  bad  agreed  to 
develop  the  premises  and  pay  a  royalty 
for  all -oil  or  gas  produced,  and  was  to 
have  the  right  to  surrender  the  premises 
upon  the  payment  of  $1,  the  lease  could 
not  be  canceled  for  want  of  considera- 
tion. And  in  Gillespie  v.  Fulton  Oil  & 
Gas  Co.  (1908)  236  DL  188,  86  >\  E.  219, 
re;€erring  to  the  recited  consideration  of 
$1,  it  is  said  that  it  is  unbelievable  that 
the  maii^>  conaidaration  -stated  was  the 
real  coaaideration  upon  whieh-the  lease 
vested,  and  that  undoubtedly  the  real 
consideration  was  the  exploitation  of  the 
miheral  resources  of  the  property  to 
which  the  lease  related.  It  is,  however^ 
held  in  this  state  that  a  lease  of  land  to 
be  developed  for  oil  and  gas,  sequinng 
the  lessee  to  pay  certain  royalties  in-  th« 
event  of  suceessfnl  development,  but  con- 
taining MO  express  agreement  or  obtiga- 
gation  of  any  kind  to  be  performed  by 
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the  lessee^  may  be  revoked  by  the  lessor 
where  the  lessee  has  failed  to  act  upon 
it.  Cortelyou  v.  Bamsdall  (1908)  236 
m.  138,  86  N.  E.  200. 

In  Brewster  v.  Lanyon  Zinc  Co,  (1905) 
72  C.  C.  A.  213,  140  Fed.  ^1,  involving 
a  bill  in  equity  to  establish  as  a  matter 
of  record  the  forfeiture  of  an  oil  and 
gas  lease,  and  to  cancel  it  as  a  cloud  on 
the  complainant's  title,  it  is  held  that  a 
provision  entitling  the  lessee  to  recon- 
vey  the  premises  at  any  time  and  re- 
lieve himself  from  further  obligation 
under  the  lease  does  not  make  the  estate 
created  a  mere  tenancy  at  will,  within 
the  operation  of  the  common-law  rule 
that  an  estate  at  the  will  of  one  party 
is  equally  at  the  will  of  the  other,  since 
the  rule  is  without  application  to  a  lease 
for  a  definite  term,  which  reserves  to  the 
lessee  aja  option  to  terminate  it  before 
the  expiration  thereof. 

And  according  to  the  holding  of  the 
foregoing  case,  a  consideration  in  a  lease 
of  this  character  of  the  nominal  sum  of 
$1  and  the  covenants  of  the  lessee  to  de- 
velop the  premises  is  sufficient  to  make 


the  lease  effective  and  support  every 
stipulation  in  it  favorable  to  the  lessee, 
including  the  option  to  surrender  it  at 
any  time.  And  the  reeitod  consideration 
of  $1  and  the  agreement  to  pay  a  rental 
or  develop  the  premises  have  been  held 
to  be  a  good  consideration  to  support  an 
option  given  the  lessee  to  surrender  the 
premises  and  avoid  further  obligation 
under  the  lease.  Central  Ohio  Natural 
Oas  &  Fuel  Ck>.  v«  Eckert  (1904)  70  Ohio 
St.  127,  71  N.  E.  281 ;  Brown  v.  Fowler 
(1901)  65  Ohio  St  507,  63  N.  E.  76,  In 
the  former  case  it  is  said  that  such  a 
lease  does  not  create  a  mere  tenancy 
at  will.  There  is  a  good  and  valid  con- 
sideration for  the,  option  panted  by 
such  instruments,  and  it  is  immaterial 
whether  they  are  called  leases,  deeds,  or 
written  agreements.  The  intention  of 
the  parties  is  to  control,  and  it  is  mani- 
fest that  it  was  not  the  int^tion  of  ei- 
ther party  that  the  right  granted  by  the 
instrun^ent  should  be  a  mere  license  that 
could  be  terminated  by  the  grantor  at 
any  time.  X  G.  & 
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EQUITABLE  LIFE  ASSURANCE  SOCIE- 
TY OF  THE  UNITED  STATES  et  aL, 
Plffs.  in  Err., 

V. 

J.  T.  WEIGHTMAN,  Admr.,  etc.,  of  Thomas 
J.  Gentry,  Deceased,  Intervener. 

(--  Okla.  ~,  160  Pac.  629.) 

Insurance  •»  mnrder  of  assured  *»  ef- 
fect. 

1.  A  beneficiary  in  a  policy  of  life  insur- 
ance,  who  murders  the  assured,  is  thereby 
barred  from  collecting  the  insurance  money. 
For  other  case^t  see  Insurance,  17.  &,  2,  a,  in 

Dig.  1-52  N.  8. 

Same  *—  rights  of  assignee. 

2.  Tlie  insurance  policy  being  a  non- 
ne^otiable  instrument,  the  assignee  of  such 
a  beneficiary  has  no  better  claim  upon  the 
insurance  money  than  his  assignor. 

For  other  eases,  see  Insurance,  IV.  a,  in  Dig. 
1-52  N.  a. 

Same  —  on  tivo  lives  -^  oonstrnctton. 

3.  Provisions  of  a  life  insaranoe  poltey 
upon  th^  lives  of  two  persons,  providing  for 
the  payment  of  the  insurance  fund  to  the 
survivor  of  the  first  decedent,  examined,  and 

Headnotes  by  Johnsox,  C. 


ICcrte. —  For  murder  of  insured  by  bene- 
fWiary  as  affecting  right  to  proceeds  of  pol- 
icy, see  lannotation  to  Sharpless  v.  Grand 
Lodge*  A.  0.  U.  W.  ante,  670,  and  other 
notes  there  referred  to. 
L.R.A.1917B. 


held,  that  the  policy  In  question,  so  far  as 
the  insurance  fund  payable  on  sueb  con- 
tingency ia  involved,  is  a  B«reral  policy 
upon  the  life  of  each  of  the  asoure^  and 
that  the  interest  of  the  assured  persons  in 
such  expectancy  is  not  a  joint  tenancy,  by 
reason  of  which  one  takes  by  the  right  of 
survivorship  upon  the  death  of  the  other, 
but  that  the  survivor  takes,  if  at  all,  under 
the  contract. 

For  other  cases,  see  Inswnmoe,  VI,  <f«  2,  o,  in 
Dig.  1-^62  N.  8. 

Same  —  Incompeienoy  of  benelleiary  •«-* 
effect. 

4.  Where  no.  alternative  beneficiary  is 
designated  in  a  contract  of  life  insurance, 
and  the  designated  beneficiary  becomes 
barred  from  taking  the  benefits  of  the  policy 
by  reason  of  the  fact  that  she  has  mur- 
dered the  assured,  in  the  absence  of  a  stat- 
ute which  provides  an  alternative  bene- 
fleiai'y,  by  operation  of  law  a  trust  arises 
in  favor  of  the  estate  of  the  assured,  by 
virtue  of  which  the  representative  of  the 
assured  is  entitled  to  recover  the  insurance 
fund. 
For  other  cases,  kee  Insurance,  VI.  d,2,  c,in 

Dig.  1-52  X.  8. 

(October  17,  1916.) 

1?RR0R  to  the  District  Court  for  Cleve-" 
^   land  County  to  review  a  judgment  in 
favor  of  intervener  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
life  ii^surance  policy.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 
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Messrs. -Alcauuider  &  Green,  9teplieB<?. 
Tr««dwell,aiid  lioeke  A  liockef  for  plain- 
tiff in  error  Equitable  hUe: 

Alverta  Bw  Gentry  murdered  her  husband 
and  by  that  act  she  forfeited  her  right  to 
collect  insuranee  on  his  life. 

Richards,  Ins.  3d  ed.  p.  81 ;  Cooley,  Briefs 
on  Ins.  p.  3153;  Pilmore  v.  Metropolitan  L. 
Ins.  Go.  82  Ohio  St.  208,  28  L.R.A.(N.S.) 
675,  IftT  Am.  St.  Rep.  778,  92  N.  £.  26; 
Metropolitan  Ia  Ins.  Co.  v.  Shane,  08  Ark. 
132,  135  8.  W.  836;  Joyce,  Ins  p.  2802, 
§  2851;  Cleaver  v.  Mutual  Reserve  Fund 
Life  Asso.  [1898]  1  Q.  B.  147,  61  L.  J.  Q. 
B.  N.  S.  128,  66  U  T.  N.  S.  220,  40  Weeic. 
Rep.  230^  56  J.  P.  180;  Mutual  L.  Ins.  Co. 
V.  Armstrong,  117  U.  S.  591,  29  L.  ed.  997, 
6  Sup.  Ct:  R^.  877;  Sclimidt  v.  Northern 
Life  Asso.  112  Iowa,  41,  51  L.R.A.  141,  84 
Am.  St.  Rep.  323^  83  X.  W.  800;  Sohreiner 
▼.  High  Court,  C.  O.  F.  35  III.  App.  576; 
Prather  v.  Michigan  Mut.  L.  Ins.  Co.  Fed. 
Cas.  Ko.  11,368;  Prince  of  Wales  Asso.  v. 
Palmer,  25  fieav.  605,  53  Eng.  Reprint,  768; 
Supreme  Lodge,  K.  L.  H.  v.  Menkhausen, 
209  111.  877,  65  L.R.A.  508,  101  Am.  St. 
Rep.  239,  70  N.  £.  567;  Anderson  v.  Life 
Ins.  Co.  132  N.  C.  1,  67  S.  E.  53;  Metropoli- 
tan L.  Ins.  Co.  V.  Shane,  98  Ark.  132,  136 
S.  W.  886;  New  York  L;  Ins.  Co.  v.  Davis, 
96  Va.  737,  44  L.R.A.  305,  32  S.  £.  475; 
liundy  Y.  Lundy,  24  Can.  Sup.  Ct.  650. 

The  plaintiff,  Ben  F.  Williams,  as  as- 
signee of  Alverta  B.  Gentry,  has  no  better 
claim  upon  the  insurance  money  than  she 
has.  He  cannot  take  the  money  because  of 
her  crime. 

Amicable  Soc.  v.  Boliand,  4  Bligh,  N.  R. 
194,  5  Eng.  Repfint,  70,  2  Dow.  &  C.  1; 
Cleaver  v.  Mutual  Reserve  Fund  Life  Asso. 
[1892]  1  Q.  B.  147,  61  L.  J.  Q.  B.  N.  S. 
128,  66  L.  T.  N.  S.  220,  40  Week.  Rep.  230, 
56  J.  P.  180;  Oooley,  Briefs  on  Ins.  p. 
3811. 

Under  the  laws  of  Oklahoma  a  man  and 
his  wife  may  own  property  as  joint  tenants 
and  upon  the  death  of  either  that  property 
will  be  owned  by  the  survivor,  nbt  by  iU'- 
heritance,  but  by  survivorship. 

Bone  ▼.  Pdllard,  24  Beav.  288,  53  Eng. 
Reprint,  369;  Re  Harris,  169  Cal.  725,  147 
Pac.  967;  Re  Heiser,  85  Misc.  271,  147  N. 
Y.  Supp.  657;  Simons  v.  McLain,  51  Kan. 
163,  32  Pac.  919;  Holmes  ▼.  Holmes,  70 
Kan.  892,  79  Pac.  163. 

Messrs.  I/ydfck  A  Bggernnan,  for 
plaintiff  in  error  Williams: 

If  Thomas  J.  Qentry  and  Alverta  B. 
Grentry  were  jcffnt  tenants,  then  plaintiff 
as  assignee  of  the  rights  of  Alverta  B. 
Gentry  must  be  permitted  to  recover  in 
this  action. 

De  Graffenreid  v.  Iowa  Land  &  T.  Co. 
20  Okla.  688;  95  Pac.  624;  McAllister  v. 
L.R.A.1917B. 


f  Fair,  72  Kan.  583«  3  L.RA,.(N»S.)  726^  115 
Am.  St.  Rep.  233,  84  Pae.  112,  7  Ann.  Cas. 
973;  Carpenter's  Estate,  170  Pa.  203,  29 
L.RJL.  145,  50  Am.  St.  Rep.  745,  32  Atl. 
637. 

Messrs.  Kittle  O.  Sturdevaat,  Botrset 
Carter,  and  J.  B«  Badley,.for  defendant 
in  error: 

J.  T.  Weightman  as  administrator  of  the 
estate  of  Thomas  J.  Gentry,  deceased,  is 
entitled  to  recover  from  the  insurance  oom- 
pany  the  triist  fund  created  by  the  moneys 
paid  by  the  deceased  in  bis  liletimei,  since 
public  policy  precludes  the  beneficiary 
named  in  the  policy  from  reeovering. 

Schmidt  v.  Northern  Life  Asso.  1]2  Iowa, 
41,  51  LwR^.  141,  84  Am.  St.  Rep.  323,  83 
N.  W.  800;  Ryan  v.  Rothweiler,  50  Ohio  St. 
595,  35  N.  £.  679;  Pom.  Eq.  Jur.  I  1031; 
McCoy  V.  McCoy,  30  Okla.  379,  121  Pac. 
176,  Aim.  Cas.  1913C,  146;  Fleaner  v. 
Cooper,  39  Okla.  133,  134  Pac.  379;  Smith 
V.  Metropolitan  L.  Ins.  Co.  222  Pa.  226|  20 
L,ILA.(N.S.)  928,  128  Am.  St.  Rep.  799, 
71  Atl.  11;  Central  Nat.  Bank  v.  Hume, 
138  U.  S.  195,  32  L.  ed.  370,  9  Sui>.  Ct. 
Rep.  41;  National  L.  Ins.  Co.  v.  Haley,  73 
Me.  208,  57  Am.  Rep.  807,  4  Atl  415 ;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Lawder,  22 
R.  I.  416,  48  Atl.  383;  Cool^,  Briefs  on 
Ins.  pp.  3753-13760.  .    . 

Joint  tenancies  are  not  favored  and  no 
instrument  will  be  construed  as  creating  a 
joint  tenancy  unless  by  its  very  terms  a 
contrary  holding  cannot  possibly  be  forged 
from  the  language  of  the  contract. 

7  R.  C.  L.  p.  813;  Johnston  v.  Johnston^ 
173  Mo.  91,  61  L.R.A.  166,  06  Am.  St.  Rep. 
486,  73  S.  W.  202;  Rodney  v.  Landau,  104 
Mo.  259,  15  S.  W.  964;  Telfair  v.  Howe,  3 
Rich.  Eq.  235,  55  Am.  Dec.  637. 

Johnson^  C,  filed  the  following  opinion: 
This  action  was  filed  upon  Janufoy  4, 
1913,  in  the  district  court  of  Cleveland 
county,  by  Ben  F.  Williams  as  plaintiff, 
against  the  Equitable  Life  Assurance  Society 
of  the  United  States  as  defendant,  for  the 
recovery  of  $2,000  upon  a  policy  of  life  in- 
surance on  the  life  of  Thomas  J.  Gentry, 
deceased,  the  plaintiff  having  become  the 
owner  by  assignment  of  the  rights  of  the 
beneficiary  in  the  policy.  The  defendant 
resisted  recovery  upon  the  ground  that,  as 
contended  by  it,  there  was  no  liability  un- 
der the  policy  for  the  reason,  that  the  bene- 
ficiary, Alverta  B.  Gentry,  had  murdered 
the  insured,  who  was  her  husband,  and 
thereby  forfeited  her  right  to  the  insurance 
and  terminated  all  liability  of  the  insur- 
ance company.  J.  T.  W>ightnuui,  as  ad- 
ministrator of  the  estate  of  the  insured, 
Thomas  J.  Gentry,  deceased,  intervened  in 
the  cause,  alleging  that  Alverta  B.  Qentry, 
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the  beneficiary  jiamed  in'  tke  policy,  httd 
murdered  the  insured,  and  thereby  forfeited 
Iier  right  to  the  insurance,  but  that  he,  as 
Budh  administrator,  was  'entitled  to  the  in- 
surance. The  case  was  tried  to  the  court' 
ui>on  the  pleadhigs  and  an  agfreed  state- 
ment of  facts.  The  lower  court  rende»*d 
judgment  in  favor  of  the  intervener,  J.  T* 
Weightman,  administrator  of  Thomas  J. 
Gentry,-  and  against  the  plaintSfT  and  de- 
fendant, awarding  the  insurance  to  the  ad- 
ministrator. Plaintiff  and  defendant  bring 
the  case  here  on  appeal. 

The  policy  in  question  was  issued  upon 
April  7,  1910,  covering  and  insurinjg  the 
lives  of  both  lliomas  J.  Gentry  and  Alvefta 
B.  Gentry,  husband  and  wife,  i^espectively, 
in  the  sum  of  $2,000.  The  principal  insur- 
ing clause  of  the  policy  reads  as  follows,'  to 
wit!  **Tn  consideration  of  the  payment  in 
advance  of  sixty-nine  '^^oo  dollars,  and  the 
pavment  annually  thereafter  of  a  like  sum 
upon  each  fifteenth  day  of  March  until  the 
death  of  either  Thomas  J.  Gentry,  of  Okla- 
homa, Oklahoma,  or  his  wife,  Alverta  B. 
Gentry  of  Oklahoma,  Oklahoma  (herdh- 
a^er  jointly  called  the  insured)  the  Equi- 
table Life  Assurance  Society  of  the  TTnit«d 
States  agrees  to  pay  at  its  home  office  in 
the  city  of  N^w  York  two  thousand  dollars 
upon  receipt  of  due  proofs  of  the  deB;th  of 
either  one  of  the  insured,  provided  this  pol- 
jcv  is  then  in  force  and  is  then  surrendered 
properly  released,  to  the  survivor  of  the 
said  Thomas  J.  Gentry  and  Alverta  B.  Gen- 
try, beneficiaries,  with  the  right  on  the  part 
of  the  insured  to  change  the  beneficiary .'F 

The  poHcy  also  contained  the  further 
clause,  with  reference  to  change  of  bene- 
ficiary, as  follows,  to  wit:  **Chilnge  of 
Beneficiary.  If  the  right*  to  change  th^ 
beneficiary  has  been  reserved,  and  there  is 
no  written  aMsignment  of  this  poHey  on  Ale 
Atith  the  society,  the  insured  may  from  thne 
to  time  during  the  continuance  of  this  pel- 
icy,  change  the  beneficiary  or  beneficiaries 
by  a  written  request  (upon  ilftie  society's 
blank)  filed  at  its  home  ofiice,  but  such 
change  shall  take  eflfect  only  upon  the  in* 
dorsement  of  the  same  hereon  by  the  so- 
ciety." 

And  the  policy  contained  the  further 
clause,  as  foDows,  to  wits  'Mncoatestabil* 
ity.  This  policy  shall  be  incontestable  after 
one  year  from  its  date  of  issue,  provided 
premiums  have  been  duly  paid.  Srff^dei** 
truction,  sane  or  insane,  within  one  year 
from  said  date  of  issue  is  a  risk  not  as^ 
Sumed  under  this  policy." 

The  policy  contained  other  provisions 
usual  in  sueh  instruments.  There  was  no 
provision  speoifically  affecting  liability  in 
the  event  of  the  murder  of  either  of*  the 
insured  lit  the  beneficiary  of  his  or  her  in* 
L.R.A,1917B. 


I  si^siMe^.  The  infftrumeui'^twrlllbd  for  oer- 
tain  cash  valoes  tifler  th«  piymeat  «f  syaei- 
fied  numbers  of  annual  ptiemituBs/ 

It  -was  agreed  l>e««neeiy  the  ptirties  that, 
on  or  about  the  0th  of  January j  1912^  the 
said  Alverta  B.  Gentry  had  wilfully,  un- 
lawftilly,  and  feltmlously  eaused  the  death 
of  the  said' Thomas  J.  Gtotry  by  murder- 
ing him  with  malice  aforethought,  and  had 
l)een  legally  Convicted  of  murder,  Under  a 
charge  therefor,  and  sentenced  to  the  Okla- 
homa State  Penitentiary  for  the  term  of 
her  natural  life.  It  was  also  conceded  that 
the  premiulns  on  the  pdlicy  had  boea  duly 
paid,  and  that  the  plaintiff  Ben  F.  Williams 
by  assignment  was  tiie  oWner  oi  the  rights 
of  Alverta  B.  Gentry  in  the  poliey,  whatever 
such  rights  may  Iw;  and  it  was  agreed  that 
the  intervener  was  the  duly  qualified  ad- 
ministrator of  tho  estate  of  Thomas  J.  Gen- 
try, and  htfd  properly  intervcaed  in  the 
cause,  and  that  the  said  ThonnU  J.  Geatry 
died  intestate,  leaving  as  his  sole  hoirs  at 
law  the  said  Alverta  B.  <3«atry,  his  wife> 
and  Theodore  R.  Gentry,  the  minor  son  ol 
both  of  such  insured.  The  instiranoe  com- 
pany made  no  contest  upon  formltl  fproundSt 
and  relied  upon  the  contentions  herein  men- 
tioned. 

Pldintiff  in  error  the  insurance  company 
contends  <  1 )  that  AfvertA  B.  Gentry,  the 
beneficiary  in  the  policy,  having  murdered 
her  husband)  by  that  act  forfieited  her  right 
to  collect  the  insurance  on  his  life;  (2) 
that  the  plaintiff  Ben  F.  Williams,  as  as- 
signee of  Alverta  B.  Gentry,  has  no  better 
claim  upon  the  insurance  than  she  would 
have,  and  cannot  take  &ie  monev  because  of 
her  crime.  (3)  That  uadar  the  laws  of 
Oklahoma  a  man  and  his  wife  may  own 
property  as  joint  tenants  and  upon  the 
death  of  either  that  property  will  be  owned 
by  the  survivor,  Hot  by  inheritance,  but  by 
survivorship,  and  that  the  insurance  policy 
prior  to  the  death  of'  Thomaa  J.  Gentry  was 
a  chose  in  action  owned  by  him  and  his 
wife  as  joint  tenants,  and  on  the  death  of 
Thomas  J.  Gentry  the  benefits  a^ruing  un- 
der the  policy  veated,  if  at  all,  in  Alverta 
B.  Gentry  <a)  hy  tbstfSrms  of  the  policy 
itself;  (b)  by  survivorship.  That  Alverta 
B.  Gentry,  forfeited  the  right  to  take  this 
ben^t  by  her  iorime,  and  the  law,  at  the 
time  the  murder  wM  committed,  failed  to 
designate  who  should  take  it  in  her  stead. 
(4)  That  Alverta  B*  Gentry,  being  the  sur- 
vivor of  the  twio>  lives  iasured,  was  the 
daly  person  entitled  by  the  terms  of  the 
contraol  to  collet  the  insurance.  That  her 
right  and  that  of  her  assignee  were  for- 
feited by  her  orime/  and,  there  being  no 
trust  created  by  statute  or  contract^  and 
thdre -being  no '  alternative  payee  according 
to  the  terms  of  tbo  contraist,  theere  could  he 
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MM>  rMultiiif  tT^§^%^  in  fftiwor  oi  .Uia  esUte  of 
Thomaa  Ji  Geniiryii  dooeneed,  ftad  that,  it 
AeGoeaiurity  follows  thai  the  adminifitrator, 
J.  T.  Weighimnn^  Iia«  nm^yuer  atatutoi^  nor 
leoiitractual  Kight  io  recover.  And  (6) 
that  the  court  ^red  ia  r«adering  judgna&t 
for  intervener  and  in  orerruiiiig  ita  mo- 
tion for  a  naw  triaL 

HUuniiflL  in  eroor  Bion  S*.  'Williams  in  hks 
brief  statae  t^iat  M^  ia  'iaoUaad  to  believ«, 
•wiUftout  80  Qonleaaiag*  tbat.  the  law  la  as 
€onten4ed  for  hj  ,def€«daiit  in  error,  but 
contenda  that,  if  thia  eoiuft  finds  that  Thom- 
as J.  Gentry  and  Alverta  B.  Gentry  were 
joint  tenants  aa  to  the  pqltej^  and  liability 
thereunder,  as  eontended  l^  the  iBsnrance 
oompaaf )  in  that  event  the  benefita  of  the 
policy  went  to  Alverta  B.  Gentry,  aa  the 
survivor  of  such  joint  tenancy,  and>  that 
he,  aa  the  aaaign^aof  alieh  mrvivor,  shontld 
take  aueh  benefita. 

Defendant  in  error,  the  .admiaiatrator  of 
Thomaa  J.  Gentry,  deceased,  ad»Hs  that, 
by  her  act  el  murdering  inaured,  the  bene- 
ficiary foiioitad  her  right  and  the  right  of 
her  asaignee  to  take  and  hold  the  benefita 
of  the  policy,  and.  contends  that  the  policy 
waa  not  joints  but  a  several  poliey  upon 
the  lives  «f  each  of  the  loBured,  and  that 
for  thia  ceaaon  no  rule  of  joint  tenancy  and 
survivorafaip  can  <  be  iiivoked ;  and  that^ 
when  the  right  of  the  nominal  beneficiary, 
Alverta  B.  Gentry,  to  take  under  the  pdliey 
waa  forfeited  by  her  act  of  murder,  a  re- 
sulting trust  aroae  by  operation  of  law, 
under  which  the  rights  o£  the  bianeficiary 
were  veated  ia  the.  estate  af  Thomas  J. 
Gentry. 

Since  the  aeeroal  of  the  rights  of  these 
parties,  tha  legielature  of  this  state  hat  en- 
acted a  statute  (iSess.  Laws  [Ok)a.]  1915, 
p..  225>  which  provides  that  in  such  a  ease 
as  this  the'  benefits  of  the  policy  would  go 
to  the  dieeedenfs  hetrsy  who  are  innocent 
of  the  nurden  However,  this  statute  has 
no  ap  plica t ion  to  these  facts,  which  occur- 
red before  its  enaetment. 

We  shall  take  up  the  vsarious  proposi* 
tions  involved  hers  in  the  order  above  set 
iorth. 

..1.  Did  Alverta  ».  Gentry,  the  beneficiary, 
forfeit  or  lose  the  contractual  right  to  take 
and  keep  the  benefits  of  the  policy  by  her 
act  ef  murdering  the  insured?  W>  are  of 
«n  afiu-mative  opinion: 

It  is-  an  establiehed'  rule  in  this  court 
that,  in  the  absence  of  a  statute  tb  the  con- 
trary, one  does  not  lose  his  right  of  inheri- 
tanea  from  a 'decedent  by  t-eason  of  his  hav- 
ing murdered  the  decedent.  However,  a 
beneficiary  in  a  policy  of  life  insurance 
takes  the  benefits  of  the  policy  by  reason 
of  the  contract  of  insurance  constituted  by 
the  poii^,  and  ttot  by  inheritance  froin  tiie 
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insured  decedant^  and  this  principle  is  eon- 
ceded  by  all  of  ttte  parties  in  this  cause. 
Thia  being  tone,  .the  rights  ol  the  plaisrtiff 
as  '  the  asslgaee  of  the  beneficiary  must 
necessarily  bs  determined  from  the  effect 
of  the  legal  and  contractual  r^atidne  in^idi 
have  been  sustained  by  the  beneficiary  to- 
ward the  policy,  and  withdut  reference  to 
the  laws  of  inheritance. 

The  p<Aicy  itself  made  no  provision  for  a 
disposition  of  the  liability,  nor  of  its  bene- 
fits, in  the  event  of  the  murder  <fi  the  in- 
sured by  the  beneficiary.  In  the  absence 
of  such  a  specific  provision  by  the  parties 
in  their  contract,  the  status  of  the  parties 
must  be  ascertained  by  reference  to  the 
rules  of  law  and  equity  applicable  to  the 
situation.  The  inherent  essence  and  vital- 
ity of  every  contract  are  drawn  from  the 
legal  and  equitable  atmosphere  surround- 
ing it.  The  law  writes  between  the  lines 
of  eVery  contract  its  own  innumerable  in- 
faibitions  and  requirements.  Where  the  con- 
tracting parties  fall  short  in  expression  the 
law  goes  on,  and  where  the  parties  go  too 
far  it  ealla  a  halt.  When  one  person  be- 
comes the  beneficiary  of  the  contract  of 
others,  such  beneficiary  is  an  implied  'party 
to  the  agreement.  Before  he  may  accept  the 
benefits  of  the  contract,  he  must  accept  all 
of  its  implied,  as  well  as  express,  obliga- 
tions. In  this  case,  Alverta  B.  Gentry 
was  an  express  party.  It  is  our  conception 
of  the  law  that,  when  she  accepted*  tie  poj»i- 
tion  of  beneficiary  in  the  life  insurance  of 
I'homas  J.  Gentry,  the  law  infused  into  the 
contract;  as  an  essential  part  of  it,  an  Im- 
plied obligation  upon  her  part  that  she 
would  respect  tlie  intentions  of  the  con- 
tract. The  very  strongest  implied  inhibS- 
tioh  of  the  law  was  that  she  should  not 
mature  the  benefits  by  her  own  criminal 
act.  Every  moment  of  the  life  of  the  con- 
tract, obedience  to  this  irihibltion  waa  her 
obligation.  When  she  criminally  destroyed 
the  life  of*  her  husband,  she  violated  e?vcry 
intent  of  the  contract.  She  abandoned  the 
contract,  and  cannot  claim  its  benefits.  In 
the  strict  sense,  she  does  not  forfeit  these 
benefits, — ^She  abandons  them.  Hnman  law 
is  the  offspring  of  divine  Taw.  One  of  the 
strongest  principles  of  that  law  Is  compen- 
sation. Every  man  compensates  his  own 
wi-ong.    He  cannot  claim  ihe  benefits  of  it. 

It  is  a  matter  of  universal  judicial  inter- 
pretation that  one  may  not  insure  liis  house 
against  fire,  mature  the  risk  by  his  own 
criniinal  act  of  arson,  and  collect  his  insur- 
ance. It  would  be  no  less  a  violation  of  the 
infinite  spirit  of  the  law  that  the  beneficiary 
of  a  life  insurance  policy  might  murder  the 
inbured,  by  his  own  criminal  act  mp,ture  the 
risk,  and  then  collect  from  an  innocent  par- 
ty the  fruits  and  benefits  of  his  own  wrong. 
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Tbe  f<>IlowiBg  i^iithcM'itieB  support  the  theory, 
that,  by  her  aet  of  murdering  insured,  the 
beneficiary  has  forfeited  or  surrendered 
any  right  to  take  the  benefits  of  the  policy, 
vis.:  25  Cyc  195  (d) ;  Mutual  L.  Ins.  Go. 
V.  Armstrong,  117  U.  8.  590,  29  L.  ed.  097, 
6  Sup.  Ot.  Rep.  877;  Riggs  v.  Palmer,  115 
N.  Y.  506«  5  L.R.A.  340,  12  Am.  St.  R^. 
819,  22  X.  E.  188;  Schmidt  v.  Northern 
Life  Asso.  112  Iowa,  41,  51  L.R.A.  141,  84 
Am.  St.  Rep.  323,  83  N.  W.  800;  Richards, 
Ins.  p.  81;  Vanoe,  Ins.  p.  392;  Kerr,  Ins. 
p.  685.  In  the  Armstrong  Case,  supra,  the 
Supreme  Court  of  the  United  States  used 
this  expression:  *'It  would  be  a  reproach 
to  the  jurisprudence  of  the  country  if  one 
could  recover  insurance  money  payable  on 
the  death  of  a  party  whose ^  life  he  had 
feloniously  taken.  As  well  might  he  recover 
insurance  money  upon  a  building  that  he 
had  wilfully  fired." 

In  the  Schmidt  Case,  112  Iowa,  41,  51 
L.R.A.  141,  85  Am.  St.  Rep.  323,  83  X.  W. 
800,  the  supreme  court  of  Iowa  made  this 
language  its  own,  and  said:  "Indeed,  the 
unbroken  voice  of  authority  is  to  the  effect 
that  a  beneficiary  in  an  insurance  policy 
who  murders  the  insured  forfeits  his  rights 
thereunder." 

In  the  Schmidt  Case,  and  in  the  text- 
books above  cited,  long  lists  of  authorities 
are  cited  in  support  of  this  principle,  which 
it  is  not  necessary  to  more  than  refer  to 
here.  We  find  no  authority  to  the  contrary, 
and  mU|St  hold  to  the  theory  that,  by  her 
act  of  murder,  Alverta  B.  Gentry  is  barred 
from  claiming  the  benefits  of  the  policy. 
Under  a  later  assignment,  we  quote  ircm 
additional  authorities  on  the  subject. 

2.  It  is  contended  by  the  insurance  cam- 
pany  and  administrator  that  the  plaintiff, 
as  the  assignee  of  Alverta  B.  Gentry,  has 
no,  better  claim  to  the  insurance  than  she 
had.  The  policy  in  its  terms  is  a  non- 
negotiable  instrument;  and  it  is  unques- 
tionably the  law,  that  the  assignee  takes  no 
greater  interest  than  the  assignor  has.  25 
Cyc.  765;  Connecticut  Mut.  L.  Ins,  Co.  v. 
Burroughs,  34  Conn.  305,  91  Am.  Dec.  725; 
Stevens  v.  Germania  L.  Ins.  Co.  26  Tex. 
Civ.  App.  166,  62  S.  W.  824;  Schmidt  v. 
Northern  Life  Asso.  112  Iowa,  41,  51  L.R.A. 
141,  84  Am.  St.  Rep.  323,  83  N.  W.  800; 
Mutual  L.  Ins.  Co.  v.  Armstrong,  117  U. 
S.  599,  29  L.  ed.  997,  6  Sup.  Ct.  Rep.  877; 
Cooley,  Briefs  on  Ins.  p.  3811,  and  cases 
there  cited, 

3.  Plaintiff  in  error  the  insurance  com- 
pany further  contends:  That  the  insur- 
ance policy  was  a  chose  in  action,  owned 
by  Thomas  J.  Gentry  and  Alverta  B.  Gentry 
as  joint  tenants.  That  on  the  death  of 
Thomas  J.  Gentry  the  benefits  of  the  policy 
vested,  if  at  all,  in  Alverta  B.  Gentry  (a) 
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by  tli«  t«n&a  of  iAie  phliey  IttfAf',  ib)  1^ 
survivorahip.  That  Alverta  R.  Gentry, 
by  her  orime,  forfeited  the  right -to  take  by 
survivorship.  That  as  the  law,  at  the  time 
of  the  murder,  faihed  to  designate  who 
should  take  in  her  stead,  the  policy  lapsed 
to  the  insvrerv 

Under  the  discussion  of  this  assignment, 
we  shall  deal  with  the  questions  of  the  al- 
leged joint  tenattcy,  sttrvivwship,  and  for- 
feiture of  rights  of  survivorship,  leaving  to 
a  discussion  of  th#  Mextassignment  the  ques- 
tion of  what  ultimate  disposition  the  law 
may  make  of  the  benefits  of  the  policy. 

Upon  this  proposition  we  find  no  exact 
precedent,  and  none  is  cited  in  the  briefs  be- 
fore us.  The  insuranoe  company  ooBtends 
that  the  policy  was  a  joint  one;  that  the 
interest  of  the  insured  was  joiiit;  that  the 
policy  was  expressed  as  being  a  joint  policy; 
that  under  the  tenns  of  the  policy  the  own- 
ership of  cash  values  which  mi^^t  have  ac- 
crued during  the  lifetime  of  both  inaured 
would  have  been  joint,  and  that  this  con- 
dition creates  such  a  joint  tenancy  between 
husband  and  wife  as  would  put  in  opera- 
tion the  law  of  survivorship,  so  that  the 
wife  could  only  take  by  survivorship;  that 
she  forfeited  this  right  by  the  murder, 
causing  a  complete  termination  of  liability 
of  the  company.  With  thin  contention  we 
are  unable  to  agree.  In  the  insuring  clause 
of  the  policy,  the  Qentrys  were  referred  to 
as  ^'hereinafter  jointly  called  the  ineured," 
and  they  are  thereinafter  joistly  reared 
to  as  "the  insured."  The  poUoy  provides 
for  certain  bmeftts  wlueh  mig^t  have  ac- 
crued during  the  lifetime  of  both  ins«red> 
providing  a  joint  ettjo)vnnt  of  sueh  life- 
time benefits;  for  instaneo,  cash  vahies  on 
the  policy  to  aoerue  during  the  lives  of 
both  of  the  insut^.  And  yet,  while  it  in- 
sured both  lives,  and  for  the  purposes  of 
convenience  ado|»ted  a  joint  expression  by 
which  to  designate  both  of  tlie  inaured  with- 
out circumlocution,  and  provided  for  joint 
enjoyment  of  the  benefit  intermediate  to 
the  maturity  of  the  principal  liability,  the 
very  essence  and  gist  of  the .  contract  •  was 
that  it  was  a  separate  policy  upon  the  life 
of  each  of  the  insured,  fer  tlie  wholly  sepa- 
rate benefit  of  each  of  the  insured; 

To  the  existence  of  a  joint  tenancy,  it  is 
conceded  by  all  of  the  parties,  and  is  tbe 
law,  that  four  unities. jaiMt  exist  in  the 
tenants,,  viz.:  (1)  Unity  .of  interest;  (2) 
unity  of  title;  (3)  unity  of  time;  and  (4) 
unity  of  possession.  Thesa  unities  do  not 
coincide  in  this  matter,  particularly  as  to 
the  principal  subject  matter  of  the  eontract, 
the  insurance  fund,  or  the  right  of  ex- 
pectancy in  it.  The  interest. of  Alverta  B. 
Gentry  in  the  ultimate  and  prineipal  benefit 
w>B  wholly  dependent  upon  the  happening 
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of  one  contingency,  viz<^  the  deatii  of  iliotti- 
as  J.  Gentry;  and  the  interest  of  Thomas 
J.  Gentry  was  juat  as  dependent  upon  an- 
other and  entirely  different  contingency, 
viz.,  the  death  of  Alrerta  B.  Gentry.  The 
interests  of  both  could  not  be  the  same, 
and  could  not  vest  at  the  same  time,  for  the 
vesting  of  one  interest  would  terminate  the 
expectancy  and  interest  of  the  other;  and 
the  unities  would  necessarily  be  broken. 

It  seems  to  us  that  the  four  unities  might 
concur  in  the  benefits  which  might  have 
arisen  under  the  policy  during  the  lives  of 
both  parties,  aside  from  the  benefit  of  ex- 
pectancy, but  the  expectancies,  which  con- 
stituted the  principal  subject  matter,  were 
wholly  contrary,  each  to  the  other,  and  dif- 
ferent in  the  essentials.  To  technically 
analyze  the  contract,  as  to  the  estates 
created  by  it,  it  brought  into  being  at  least 
two  entities  of  ownership:  (1)  An  owner- 
ship or  estate  in  the  benefits  which  mjght 
have  accrued  during  the  lives  of  both  par- 
ties exclusive  of  the  principal  expectancy 
in  the  insurance  fund,  Avhicli  was  a  present, 
joint  estate,  which  would  lapse  on  the  death 
of  either  of  insured;  and  (2)  an  estate 
severally  to  each  of  the  insured  in  the  prin- 
cipal expectancy  in  the  insurance  fund  of 
$2,000,  which  was  in  the  nature  of  a  con- 
tingent remainder,  depending  upon  a  con- 
tingent determination  of  the  preceding  es- 
tate, it  remaining  uncertain  whether  the 
estate  limited  in  the  future  would  ever  vest. 
In  the  orderly  course  of  events,  if  the  pre- 
miums had  been  kept  paid,  it  was  certain 
that  one  or  the  other  estates  designated  as 
being  in  the  nature  of  an  estate  in  remain- 
der, was  certain  to  vest,  and  yet  neither 
owner  possessed  an}'  certainty  that  his  par- 
ticular interest  would  vest. 

If  the  contention  of  the  insurer  that  tlie 
two  insured  persons  owned  all  rights  under 
the  policy  as  joint  tenants  be  correct  and 
Alverta  B.  Gentry  succeeded  to  such  rights 
as  survivor,  by  virtue  of  the  provisions'  of 
the  statute,  then  such  taking  would  have 
come  by  virtue  of  the  statute;  and  then, 
following  out  our  rule  that,  In  the  absence 
of  a  statute,  the  murderer  did  not  foHeit 
his  inheritance,  Alverta  B.  Gentry  would 
recover  the  insurance  fund.  Thus,  it  will 
be  seen  that  the  contentions  of  the  insur- 
ance company,  in  this  particular,  are  in 
themselves  not  consistent. 

It  is  our  conclusion  that  the  estates  in 
the  expectancy  were  not  a  joint  tenancy, 
and  that  she  did  not  take  as  survivor. 

4,  It  is  contended  by  plaintiff  in  error 
the  insiirance  company  that  Alverta  B. 
Genti-y,  being  the  survivor  of  the  two  lives 
insured,  was  the  only  person  entitled  by  the 
express  terms  of  the  contract  to  collect  the 
insurance;  that  her  right,  and  those  o!  her 
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assignee,  being  forfeited  by  her  crime,  no 
trust  was  created  by  statute  or  contract; 
and,  there  bdng  no  alternative  payee  ac- 
cording to  the  terms  of  the  contract,  there 
could  be  no  resulting  trust  in  favor  of  the 
estate  of  Thomas  J.  Gentry;  that  it  neces- 
sarily follows  that  the  administrator,  J.  T. 
Weightman,  has  not  the  right  to  recover; 
and  that,  as  a  consequence  of  this  situation, 
liability  of  the  insurer  is  at  an  end<  The 
administrator  of  the  estate  of  Thomas  J. 
Gentry,  deceased,  contends  that,  as  a  result 
of  the  existing  situation,  a  resulting  or  con- 
structive trust  has  arisen  by  operation  of 
law,  under  which  the  beneficial  rights  of  the 
policy  are  vested  in  the  said  estate  of  Thom- 
as J.  Gentry,  deceased.  There  is  no  ques- 
tion of  fraud  in  the  inception  of  the  con-^ 
tract  raised,  and  the  policy  is  expressly 
incontestable  after  on^  year  from  its  date^ 
which  time  had  expired.  The  policy  con* 
tains  no  provision  for  an  alternative  bene* 
ficiary,  in  the  event  of  the  disqualification 
of  either  beneficiary.  It  has  no  provision 
that  it  should  be  forfeited,  in  the  erent  of 
the  murder  of  the  insured,  and  no  condi- 
tion of  any  kind  against  murder.  Neither 
the  beneficiary  nor  her  assignee  oan  recover, 
because  of  the  wrong  perpetrated  by  her; 
but  does  her  wrong  absolve  the  insurer  from 
liability?  We  are  of  a  contrary  opinion. 
To  so  hold  Vi*ould  avoid  the  poHcy,  and 
sweep  out  of  existence  the  obligations  which 
the  contract  created  as  between  the  insurer 
and  Thomas  J.  Gentry,  who  has  committed 
no  wrong,  but  who  has  been  the  victim  of 
the  utmost  wrong.  Thomas  J.  Gentry  paid 
the  premiums  upon  this  policy,  and  was  as 
esentially  a  paiiry  to  the  contract  of  in- 
surance upon  his  own  life  as  either  the  in- 
surer or  the  beneficiary.  He  is  as  innocent 
of  the  crime  against  himself  and  against  the 
contractual  relations  of  the  parties  as  is 
the  insurer.  His  murder  was  an  e>ent  over 
which  he  had  no  more  control  than  did  th^ 
in  mi  ranee  company.  His  homicide  was  the 
highest  degree  of  murder,  which  means  that 
he  was  wholly  without  fault  In  bringing  it 
about.  So  far  as  he  is  concerned,  the  event 
which  matured  the  policy,  if  it  be  held  to 
have  so  done,  was  as  free  of  his  fault  as  if 
he  had  been  stricken  down  by  the  germs  of 
some  deadly  disease,  instead  of  by  the  hand 
of  his  wife.  Oan  it  be  gainsaid  that  he  had 
rights  under  his  contract?  Can  we  hold 
that  those  rights  have  been  obliterated 
without  his  consent,  without  his  fault?  We 
do  not  think  that  the  law  of  contracts,  pub- 
lic policy,  or  equity  would  demand  such  a 
consummation. 

If  Alverta  B.  Gentry  had  inflicted  the 
fatal  injury  upon  her  husband,  and  he  had 
lingered,  and  she  had  died  of  natural  causes 
prior  to  his  death,  her  act,  resulting  in  the 
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death  of  her  husb«jidy  would  have  been  none 
the  leaa  murder  because  she  preceded  him 
in  death;  and  yet  could  we  say  that  her  act 
could  have  deprived  her  husband  of  the  in- 
surance upon  her  life,  she  having  died  first 
of  natural  causes,  and  at  the  same  time 
have  deprived  the  husband's  estate  of  the 
insurance  upon  his  life?  Again,  let  us  as* 
sume  that  the  policy  may  have  been  an  ex- 
pressly separate  one  upon  the  life  of  the 
husband,  for  the  benefit  of  the  wife;  that 
after  the  fatal  injury  at  the  hands  of  the 
wife  the  husband  lingered  for  some  time, 
too  weak  to  consider  making  a  change  in 
beneficiary;  that  during  the  lingering  of 
the  assured  the  annual  premium  on  the 
policy  had  become  due;  and  that  during  a 
moment  of  consciousness  the  assured  had 
called  to  some  one  at  his  bedside  to  take  bis 
mooey  and  attend  to  his  insurance  pre- 
mium: Would  we  say  that  the  criminal  act 
of  the  beneficiary  had  already  terminated 
the  policy,  and  that  insurer  could  refuse  the 
premiums  of  the  stricken  man?  Could  the 
wife  abandon  the  rights  of  the  husband  for 
him?  These  illustrations  serve  to  show  us 
that  the  rights  of  the  murdered  man  axe 
wrapped  up  in  this  litigation. 

We  have  found  no  decisions  from  other 
courts  involving  this  question  under  a  pol- 
icy exactly  like  this  one,  one  policy  upon 
two  lives.  However,  we  have  concluded  in 
this  opinion  that  this  policy  partakes  of  the 
nature  of  two  separate  policies  upon  the 
life  of  each  of  the  insured.  As  to  individ- 
ual policies,  there  is  abundant  authority 
from  other  courts,,  and  it  seems  almost  un- 
animous, to  the  effect  that  if  the  insured  be 
murdered  by  his.  beneficiary,  or  if  for  any 
other  reason  the  beneficiary  be  disqualified, 
the  policy  and  the  law  not  specifically  pro- 
viding an  alternative  beneficiary,  a  result- 
ing or  constructive  trust  arises  by  opera- 
tion of  law,  by  which  the  benefits  of  the 
policy  vest  in  the  insured,  or  in  his  estate  in 
event  of  his  death.  '25  Cyc.  89.5  (d)  and 
authorities  in  footnote  0;  Richards^  Ins.  3d 
ed.  p.  81;  Vance,  Ins.  p.  393;  Kerr,  Ins.  p. 
68.5;  Cooley,  Briefs  on  Ins,  pp.  374>3-3760; 
Schmidt  V.  Northern  Life  Asso.  112  Iowa, 
41,  51  L.R.A.  141,  84  Am.  St.  Rep.  323,  83 
X.  W.  800;  Continental  L.  Ins,  Co.  v.  Pal- 
mer. 42  Conn.  60,  10  Am.  Rep.  531;  Smith  v. 
Metropolitan  L.  Ins.  Co.  222  Pa.  226,  20 
I>.R.A.(N.S.)  028,  128  Am.  St.  Rep.  799,  71 
Atl.  11;  Cleaver  v.  Mutual  Reserve  Fund 
Life  Asso.  [1892]  1  Q.  B.  147,  61  L.  J.  Q. 
B.  N.  S.  128,  66  L.  T.  N.  S.  220,  40  Week. 
Rep.  230,  56  J.  P.  180  (Eng.)  ;  SUndard 
I^ife  Assur.  Co.  v.  Trudeau,  Rap.  Jud. 
Quebec  9  B.  R.  409  (Can.);  Ryan  v. 
Rothweiler,  50  Ohio  St,  595,  35.  X.  E. 
679,  All  of  the .  text* writers  whose  works 
we  have  been  able  to  survev  have  writ- 
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.ten  this  theory  into  their  books,  and 
those  above  referred  to  furnish  in  their 
notes  most  extensive  citations  of  cases  sup- 
porting this  doctrine.  Richards  on  Insur- 
ance, supra,  lays  down  the  rule  thus: 

"It  need  hardly  be  stated  that  the  bene- 
ficiary will  not  be  permitted  to  recover  if 
Ue  intentionally  brings  about  the  death  of 
the  insured.  But  in  such  an  event,  if  the 
insured  has  committed  no  breach  of  con- 
tract, a  resulting  trust  in  the  insurance 
money  is  inferred  in  favor  of  his  estate, 
since  it  would  be  harsh  indeed  to  adjudge 
the  contract  void  when  the  contracting  party 
Iiimself  has  violated  none  of  its  terms." 

Vance  on  Insurance,  supra,  states  the  rule 
thus: 

"But  while  the  felonious  act  of  the  bene- 
ficiary will  defeat  his  rights  under  the  pol- 
icy, it  seems  that  it  will  not  serve  as  a  de- 
fense to  the  insurer,  who  must  pay  the 
amount  of  the  Insurance  to  the  representa- 
tives of  the  insured,  to  whom  the  property 
in  the  policy  is  deemed  to  revert.** 

Kerr  on  Insurance,  supra,  says: 

"A  beneficiary  in  an  insurance  policy,  who 
murders  the  insured,  forfeits  all  rights  un- 
der the  policy,  but  the  liability  of  the  com- 
pany is  not  thereby  terminated.  Tlie  bene- 
fits revert  to,  and  become  a  part  of  the 
estate  of  the  insured,  and  his  administrator 
can  recover  them,  for  the  benefit  of  thoso 
who  would  have  been  entitled  to  the  insur- 
ance, had  no  beneficiary  been  designated." 

In  Ryan  v.  Rothweiler,  supra,  the  benefi- 
ciary died  before  the  death  of  the  insured, 
and  the  supreme  court  of  Ohio  said: 

"The  question  is  not  governed  so  much  by 
the  principle  of  choses  in  action  and  vested 
rights  as  by  the  principles,  aims,  and  well- 
known  objects  of  life  insurance.  The  cases 
which  hold  the  insurance  money  to  be  a 
trust  fund,  which  reverts  to  the  estate  of 
the  assured  in  case  of  the  death  of  all  the 
named  beneficiaries  during  the*  lifetime  of 
the  assured,  give  different  reasons  for  the 
result  arrived  at.  .  .  .  The  theory  of  a 
failure  of  trust  comes  with  more  force  and 
stronger  reasons  than  the  doctrine  of  choses 
in  action,  so  strongly  urged  by  .  .  . 
plaintiff  in  error.  We  regard  the  doctrine 
of  choses  in  action  as  not  fully  applicable, 
because  it  conflicts  in  many  cases  with  the 
controlling  doctrine  of  insurable  interest. 
.  .  .  On  principle,  therefore,  and  aside 
from  any  statute  on  the  subject,  we  think 
that  in  this  case  the- policy  reverted  to  Mr. 
Helwig  [the  assured]  and  at  his  death  be- 
came a  part  of  his  estate.  It  seems  to  us 
that  this  was  the  manifest  intention  and  un- 
derstanding of  all  of  the  parties  interested, 
and  that  the  result  is  jiist  and  equitable.*' 

The  case  of  Schmidt  v.  Xorthern  Life  As- 
so. m  Iowa,  41,  51  L.RA.  141,  84  Am.  St. 
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Hep.  32S,  83  N.  W.  800;  by  the  Supreme 
Court  of  Iowa,  is  one  of  the  beet-reasoned 
•cases  upon  this  subject,  and  contains  an  ex- 
tensive citation  of  precedents.  In  that  case, 
which  was  a  case  in  which  the  wife  as  bene- 
ficiary in  the  policy  had  murdered  her  hus- 
band, who  was  the  insured,  the  court  said: 

"Defendant  obligated  itself  to  pay  on  the 
4eath  of  the  assured,  and  it  ought  not  to 
be  held  that  the  act  of  the  beneficiary  for- 
feited all  claim  under  the  policy.  The  wife 
<*annot  recover,  because  it  is  contrary  to  pub- 
lic policy  to  allow  her  to  enforce  the  claim. 
But  this  rule  of  public  policy  ought  not  to 
be  extended  so  as  to  defeat  all  claims  on  the 
policy.  We  have  seen  that  when  tliere  has 
been  no  designation,  or  an  illegal  designa- 
tion, or  a  designation  of  a  person  as  a  bene- 
ficiary who  dies  before  the  death  of  the  as- 
sured, the  association  holds  the  money  in 
trust  for  the  .  .  .  estate  of  the  assured. 
Following  this  doctrine  to  its  logical  con- 
clusion, it  seems  to  us  that,  when  the  bene- 
fieiary  named  is  prohibited  from  taking  be- 
cause of  her  own  wrong,  a  trust  arises  that 
will  be  enforced  in  a  proper  case.  This 
trust  is  created  in  favor  of  the  husband's 
estate,  and  takes  effect  by  reason  of  the 
crime  of  the  wife,  which  destroys  the  trust 
in  her  favor.  In  so  far  as  she  is  concerned, 
the  trust  is  destroyed  by  her  crime,  and  in 
consequence  a  resulting  trust  in  favor  of 
the  husband's  estate  is  allowed.  If  we  treat 
the  designation  of  the  beneficiary  as  akin  to 
a  bequest,  the  same  result  follows;  for  a 
lapsed  legacy  descends  to  the  heirs  of  the 
testator." 

Plaintiff  in  error  has  cited  several  c^^es, 
which  held  to  the  theory  that  if  the  assured 
is  murdered  by  the  beneficiary,  the  liability 
is  terminated;  but  the  great  burden  of  au- 
thority, including  the  cases  which  we  have 
cited  and  quoted  from,  and  the  cases  listed 
in  the  authorities  We  have  cited,  holds  to 
the  contrary  doctrine,  which  seems  to  us 
consistent  with  every  principle  of  right  and 
♦Hjuity,  as  well  as  of  law.  We  cannot  rea- 
son ourselves  away  from  the  rights  of  the 
assured.  The  insurer  assumed  the  risk  of 
death,  without  any  reservation,  and  death 
has  occurred.  The  company  received  every 
consideration  for  its  unreserved  risk,  re- 
ceived them  from  Thomas  J.  Gentry,  who 
has  done  no  wrong  and  has  received  no  re- 
turn. If  such  rights  exist,  the  law  does  not 
strike  down  the  rights  of  an  innocent  person, 
but  finds  a  way,  if  one  there  be,  to  sustain 
these  rights.    • 

Plaintiff  in  error  contends  that,  to  hold 
that  the  liability  does  not  cease,  but  vests 
in  the  estate  of  the  assured,  would  be  to  I      Per  Curiam: 
hold  that  the  law   reads  this  contingency '      Adopted  in  whole. 
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into  the  original  contract,  and  that  this 
would  be  putting  a  premium  upon  murder 
and  contrary  to  public  policy.  The  Supreme 
Court  of  Illinois,  in  the  case  of  Supreme 
Lodge,  K.  L.  H.  v.  Menkhausen,  209  111.  277, 
05  L.R.A.  508,  101  Am.  St.  Bep.  239,  70 
N.  E.  567,  upon  a  similar  contention,  said: 

''The  only  reason  in  favor  of  appellant's 
contention  that  seems  to  ua  of  weight  is 
found  in  the  fact  that  the  beneficiary  might 
be  incited  to  commit  murder  by  the  fact 
that,  if  unable  to  collect  the  benefit  him- 
self, it  would  be  payable  to  some  other  per- 
son or  persons  in  whose  welfare  he  was  in- 
terested. Human  experience  teaches  that 
those  willing  to  commit  murder  and  as- 
sume the  risk  of  punishment  for  the  benefit 
of  others  are  so  few  in  number  that  con- 
sideration thereof  becomes  well-nigh  incon- 
sequential. But,  even  were  it  otherwise^  if 
the  rule  suggested  by  appellant  were  es- 
tablished, it  is  perceived  that  the  society 
would  then  profit  by  the  murder,  and  an  in- 
centive be  created  for  the  destruction  of  the 
life  of  the  insured  that  the  interest  of  the 
insurer  might  be  advanced." 

It  is  thus  seen  that  the  rule,  contended 
for  by  plaintiff  in  error,  would  be  just  as 
susceptible  of  perversion  as  the  rule  it  con- 
tends  against,  and,  in  addition,  would  be 
too  harsh  for  application  by  equity,  in  that 
it  would  harshly  eliminate  from  considera- 
tion the  rights  of  an  assured  person,  who 
is  without  wrong. 

It  happens  that,  in  this  case,  if  the  in- 
surance money  is  adjudged  to  the  adminis- 
trator of  the  assured,  Alverta  B.  Gentry  will 
inherit  a  part  of  it  as  his  heir,  if  it  is  not 
otherwise  disposed  of  by  the  administrator; 
for,  under  the  laws  in  force  at  the  time  of 
the  murder,  her  criminal  act  would  net  bar 
her  rights  of  inheritance.  But,  this  coin- 
cidence cannot  interfere  with  the  reason  of 
the  general  rule.  VV^e  are  of  the  opinion 
that,  when,  by  her  act  of  murder,  Alverta 
B.  Gentry  forfeited  her  rights  as  beneficiary 
under  this  contract  of  insurance,  a  result- 
ing trust  arose  by  operation  of  law  in  favor 
of  the  estate  of  the  assured,  and  that  the 
administrator  has  properly  recovered  judg- 
ment for  the  insurance. 

5.  The  last  proposition  of  plaintiff  in  er- 
ror is  that  the  lower  court  erred  in  render- 
ing judgment  for  intervener  and  in  o¥er- 
ruling  its  motion  for  a  new  trial;  but  this 
proposition  involves  only  the  matters  here- 
inabove considered. 

The  judgment  of  the  lower  court  is  af- 
firmed. 
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VNITEB  STATKS  SUPBJSMB:  COURT. 

JAMES  CLARK  DISTILLING  COMPANY, 

Appt., 

V. 

WESTERN  MARYLAND  RAILWAY  COM- 
PANY  et  al.     (No.  76.) 


SAME,  Appt, 

V. 

AMERICAN   EXPRESS  COMPANY  et  ftl. 

(No.  76.) 

(242  U.  S.  311,  61  L.  ed.  — ,  37  Sup.  Ct. 

Rep.  180.) 

Constitutional  law  *»  due  process  of  law 
-^  forbidding  shipments  of  liquor. 

1.  A  state  may,  consistently  with  the  due 
process  of  law  clause  of  U.  S.  Const.  14th 
Amend.,  forbid  all  shipments  of  intoxicat- 
ing liquor,  whether  intended  jfor  personal 
use  or  otherwise. 

Far  other  cases,  see  Con9titution€U  Law,  II. 
h,  in  Dig.  1-52  N.  S, 

Commerce  -^  transporting  intoxicating 
liquor  —  Webb-Kenyon  Act. 

2.  Any  immunity  from  the  prohibitions  of 
a  state  statute  against  the  shipment  from 
without  the  state  of  intoxicating  liquors  in* 
tended  for  personal  use,  and  the  receipt  and 
possession  of  liquors  so  transported,  wliich 
the  interstate  characteV  of  such  a  shipment 
might  otherwise  give,  was  teken  away  by 
the  provisions  of  the  Webb-Kenyon  Act  for- 
bidding the  interstate  shipment  or  trans- 
portation of  intoxicating  liquor  which  is 
intended  b^  any  person  interested  therein 
to  be '  received,  possessed,  sold,  or  in  any 
manner  used,  either  in  the  original  package 
or  otherwise,  in  violation  of  the  law  of  the 
state  to  which  the  liquor  is  transported, 
although  individual  use  may  not  have  been 
prohibited  by  the  state  law. 

For  other  cases,  see  Commerce,  II,  in  Dig. 
J-52  N.  8. 

Same  ^  power  of  Congress. 

3.  Congress  did  not  exceed  its  power  un- 
der the  commerce  clause  in  enacting  the  pro- 
vision of  the  Webb-Kenyon  Act,  forbidding 
the  interstate  shipment  or  transportation  <S 
intoxicating  liquors  which  is  intended  by 
any  person  interested  therein  to  be  received, 
possessed,  sold,  or  in  any  manner  used, 
either  in  the  original  package  or  otherwise, 
in  violation  of  any  law  of  the  state  into 
which  the  liquor  is  transported. 

For  other  cases,  see  Commerce,  II,  in  Dig. 
l-Sfi  N.  8. 

Constitutional  law  —  due  process  —  for- 
bidding shipments  of  liquor. 

4.  There  is  nothing  repugnant  to  the  due 
process  of  law  clause  of  U.  S.  Const.  5th 
Amend.,  in  the  provisions  of  the  Webb-Ken- 
yon Act,  under  which  an  interstate  ship- 
ment of  intoxicating  liquor,  though  intended 

Note.  ^  For  (^nntitutionality,  construc- 
tion, and  effect  of  W'ebb-Kenyon  Act,  see 
annotation  following  this  case,  post,  1229. 
L..R.A.1917B. 


for  personal  use,  may  be  subjected  to  the 
state  prohibitory  laws. 
For  other  cases,  see  Constituiional  Law,  //. 
h,  in  Dig,  1-52  N,  8, 

(Mr.  Justice  Holmes  and  Mr.  Justice  Van 
Devanter  dissent.) 

(January  8,  1917.) 

APPEALS  by  plaintiff  from  decrees  of  tlie 
District  Court  of  the  United  States  for 
the  District  of  Maryland,  dismissing  its 
bills  filed  to  compel  defendanto  to  accept 
shipments  of  intoxicating  liquor  for  inter- 
state transportation,  forbidden  by  the  laws 
of  the  state  into  which  the  liquor  was  to 
be  transported.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  S.  Gray  don,  Lawrence 
Maxwell,  Walter  C.  Capper,  and  J.  Plill- 
lip  Roman,  for  appellant: 

West  Virginia  cannot  constitutionally 
make  it  an  oifense  for  a  liquor  dealer  at 
Cumberland,  Maryland,  to  solicit  by  mail 
orders  from  citizens  of  West  Virginia  for 
the  sale  of  liquors  at  Cumberland,  and  their 
transportetion  in  interstate  commerce. 

R.  M.  Rose  Co.  v.  State,  133  Ga.  353,  36 
L.R.A.(N.S.)  443,  65  S.  E.  770. 

West  Virginia  cannot  constitutionally 
make  the  place  of  delivery  in  West  Vir- 
ginia, of  an  interstate  shipment  for  per- 
sonal use,  the  place  of  sale,  and  prohibit 
the  interstate  carrier  from  delivering  such 
shipments. 

Adams  Exp.  Co.  y.  Kentucky,  206  U.  S. 
129,  51  L.  ed.  987,  27  Sup.  Ct.  Rep.  606; 
Louisville  &  N.  R.  Co.  v.  F.  W.  Cook  Brew- 
ing Co.  223  U.  S.  70,  56  L.  ed.  355,  32  Sup. 
Ct.  Rep.  189. 

A  citizen  of  West  Virginia  has  the  con- 
stitutional right  to  order  and  hare  driivered 
to  him,  in  interstate  commerce,  liquors  for 
his  personal  use. 

State  V.  Gilman,  33  W.  Va.  146,  6  L.R.A. 
847,  10  S.  E.  283;  State  v.  WiUiams,  146 
N.  C.  618,  17  L.R.A.(N.S.)  299,  61  S.  E. 
61,  14  Ann.  Cas.  562;  Eidge  v.  Bessemer, 
164  Ala.  599,  26  L.R.A.(N.S.)  394,  51  So. 
246;  Com.  v.  Campbell,  133  Ky.  50,  24  L.R.A. 
(N.S.)  172,  117  S.  W.  383,  19  Ann.  Cas. 
159;  Martin  v.  Com.  153  Ky.  784,  45  L.R.A. 
(N.S.)  957,  156  S.  W.  870;  Calhoun  v.  Com. 
164  Ky.  70,  156  S.  W.  1077;  Adams  Exp. 
Co.  v.  Com.  154  Ky.  471,  48  L.R.A.(X.S.) 
342,  157  S.  W.  908;  Com.  v.  Smith,  163  Ky. 
227,  L.R.A.1915D,  172,  173  S.  W.  340; 
Vance  v.  W.  A.  Vandercook  Co.  170  U.  S. 
439,  42  L.  ed.  1101,  18  Sup.  Ct.  Rep.  674. 

The  Webb-Kenyon  Law  does  not  author- 
ize the  application  of  a  state  statute  to  an 
interstate  shipment  for  lawful  personal  use. 

Van  Winkle  v.  State,  4  Boyce  (Del.) 
578,   91   Atl.   385,   Ann.   Cas.   1916D,   104; 
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Adams  Exp.  Co.  ▼.  Com.  154  Ky.  462,  48 
L.R.A.(N.S.)  343,  157  S.  W.  908;  Adams 
Exp.  Co.  V.  Com.  160  Ky.  66,  169  S.  W.  603; 
Palmer  v.  Southern  Exp.  Co.  129  Tenn.  116, 
165  S.  W.  236;  Theo.  Hamm  Brewing  Co.  v. 
Chicago,  R.  I.  t  P.  R.  Co.  216  Fed.  672; 
Ex  parte  Peede,  —  Tex.  Crim.  Rep.  — ,  170 
S.  VV.  749;  Southern  Exp.  Co.  v.  State,  188 
Ala.  4o4,  66  So.  115;  Southern  Exp.  Co.  ▼. 
High  PoiDt,  167  N.  C.  103,  83  S.  E.  254; 
Bristol  Distributing  Co.  v.  Southern  Exp. 
Co.  117  Va.  7,  83  S.  E.  1084. 

The  Webb-Kenyon  Law,  as  construed  and 
applied  by  the  lower  court,  would  be  uncon- 
stitutional. 

Rhodes  v.  Iowa,  170  U.  S.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  664;  Re  Rahrer,  140 
U.  S.  555,  36  L.  ed.  574,  11  Sup.  Ct.  Rep. 
865. 

There  is  nothing  in  the  amendment  to  the 
law  of  West  Virginia,  adopted  at  the  extra- 
ordinary session  of  1915,  and  incorporated 
into  the  statute  as  §  34,  nor  in  any  other 
section  of  the  statute,  which  makes  it  an 
offense  for  the  citizen  to  have  in  his  posses- 
sion for  personal  use,  and  to  use,  intoxicat- 
ing liquors. 

State  V.  Sixo,  —  W.  Va.  — ,  87  S.  E.  267. 

Mr.  Wayne  B.  Wheeler,  for  appellee 
state  of  West  Virginia: 

The  Webb'Kenyon  Law  is  authorized  by 
the  Federal  Constitution. 

Glenn  v.  Southern  Exp.  Co.  170  N.  C. 
286,  L.R.A.  —,  — ,  87  S.  E.  136;  South- 
ern Exp.  Co.  V.  State,  188  Ala.  454,  06  So. 
115;  Southern  Exp.  Co.  V.  Whittle,  —  Ala. 
— ,  L.R.A.1916C,  278,  69  So.  652;  West 
Virginia  v.  Adams  Exp.  Co.  L.R.A.1916C, 
291,  135  C.  C.  A.  464,  219  Fed.  794;  State 
V.  Seaboard  Air  Line  R.  Co.  169  N.  C.  303, 
84  S.  £.  283 ;  State  y.  Doe,  92  Kan.  212,  139 
Pac.  1169;  State  y.  United  States  Exp.  Co. 
164  Iowa,  112,  145  N.  W.  451;  American 
Exp.  Co.  V.  Beer,  107  Miss.  528,  L.R.A. 
— ,  — ,  65  So.  575,  Ann.  Cas.  1916D,  127; 
United  States  ex  rel.  F.  Zimmerman  k  Co. 
V.  Oregon -Washington  R.  &  Nav.  Co.  210 
Fed.  378;  Atkinson  y.  Southern  Exp.  Co. 
94  S.  C.  444,  48  L.R.A.(N.S.)  349,  78  S.  E. 
516;  Van  Winkle  y.  State,  4  Boyce  (Del.) 
578,  91  Atl.  385,  Ann.  Cas.  1916D,  104; 
Taylor  v.  Com.  117  Va.  909,  85  S.  E.  499; 
Adams  Exp.  Co.  y.  Com.  160  Ky.  66,  169 
S.  W.  603;  Gibbons  y.  Ogden,  9  Wheat.  1, 
6  L.  ed.  23;  Gottstein  v.  Lister,  88  Wash. 
462,  153  Pac.  595;  State  y.  Missouri  P. 
R.  Co.  96  Kan.  609,  152  Pac.  777;  Brennen 
V.  Southern  Exp.  Co.  —  S.  C.  — ,  90  S.  E. 
402. 

The  law  in  question  is  not  a  delegation  of 
legislative  power. 

State  y.  United  States  Exp.  Co.  164  Iowa, 
112,  145  N.  W.  451;  People  ex  rel.  Hill  y. 
Hesterberg,  184  N.  Y.  126,  3  L.R.A.(N.S.) 
L.R.A.1917B. 


1 163,  128  Am.  St.  Rep.  528,  76  N.  E.  1032, 
6  Ann.  Cas.  353. 

Congress  has  power  to  eliminate  dele- 
terious commodities  from  interstate  com- 
merce. 

Lottery  Case  (Champion  y.  Ames)  188 
U.  S.  356,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
321,  13  Am.  Crim.  Rep.  561;  United  States 
y.  43  Gallons  of  Whiskey  (United  States  v. 
Lariyiere)  93  U.  S.  188,  23  L.  ed.  846; 
Buttfield  y.  Stranahan,  192  U.  S.  470,  48 
L.  ed.  525,  24  Sup.  Ct.  Rep.  049;  Reid  y. 
Colorado,  187  U.  S.  137,  47  L.  ed.  108,  23 
Sup.  Ct.  Rep.  92,  12  Am.  Crim.  Rep.  506; 
Hipolite  Egg  Co.  v.  United  States,  220  U. 
S.  45,  55  L.  ed.  364,  31  Sup.  Ct.  Rep.  364; 
State  y.  Missouri  P.  R.  Co.  96  Kan.  609, 
152  Pac.  777. 

Alcohol  or  intoxicating  liquor  used  as  a 
beverage  is  a  deleterious  commodity,  and 
may  be  excluded  from  interstate  commerce. 

Crowley  v.  Christensen,  137  U.  S.  86,  34 
L.  ed.  620,  11  Sup.  Ct.  Rep.  13;  Mugler  y. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273;  Santo  v.  State,  2  Iowa, 
190,  63  Am.  Dec.  487;  Goddard  y.  Jackson- 
ville, 15  111.  589,  60  Am.  Dec.  773;  Our 
House  V.  StatCj  4  G.  Greene,  172;  Beebe  v. 
State,  6  Ind.  542,  63  Am.  Dec.  391;  State 
ex  rel.  Vance  v.  Crawford,  28  Kan.  726,  42 
Am.  Rep.  186;  Thurlow  v.  Massachusetts, 
5  How.  504,  12  L.  ed.  256. 

The  Federal  Constitution  gives  no  guar- 
anty to  a  citizen  t4>  receive  and  possess  in- 
toxicating liquor  for  his  own  use. 

Mugler  v.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Preston  t. 
Drew,  33  Me.  558,  54  Am.  Dec.  639;  South- 
em  ?xp.  Co.  V.  High  Point,  167  N.  C.  103, 
83  8.  E.  254;  Southern  Exp.  Co.  v.  Whittle, 
—  Ala.—-,  L.R.A.1916C,  278,  69  So.  652; 
Re  Crane,  27  Idaho,  671,  L.R.A.  — ,  — ,  151 
Pac.  1006. 

The  Webb-Kenvon  Law  is  valid  as  a 
police  regulation. 

Freund,  Pol.  Power,  §§  65,  66;  Re  Rahrer, 
140  U.  S.  545,  35  L.  ed.  572,  11  Sup.  Ct. 
Rep.  865;  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96;  Phalen  v.  Virginia,  8 
How.  163,  168,  12  L.  ed.  1030,  1032;  Hoke 
v.  United  States,  227  U.  S.  309,  57  L.  ed. 
523,  43  L.R.A.(N.S.)  906,  33  Sup.  Ct.  Rep. 
281,  Ann.  Cas.  1913E,  905. 

Legislative  power  may  prohibit  acts  in- 
nocent in  themselves  if  the  lawmaking  body 
thinks  the  admitted  evil  cannot  be  prevent- 
ed except  by  the  enactment  of  such  a  law. 

State  v.  Frederickson,  101  Me.  37,  6 
L.R.A.(N.S.)  186,  115  Am.  St.  Rep.  296,  63 
Atl.  535,  8  Ann.  Cas.  48;  Elder  v.  State, 
162  Ala.  41,  50  So.  370;  State  v.  George, 
136  La.  906,  67  So.  953;  Feibelman  v.  State, 
130  Ala.  122,  30  So.  384;  Dinkins  v.  State, 
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149  Ala.  49,  43  So.  114;  Lambie  v.  State, 
151  Ala.  86,  44  So.  51;  Eaves  v.  State,  113 
Ga.  749,  39  S.  £.  318;  State  v.  O'Connell, 
t)9  Me.  61,  58  Atl.  59;  United  States  y. 
Cohn,  2  Ind.  Terr.  474,  62  S.  W.  38;  Pen- 
nell  V.  State,  141  Wis.  35,  123  N.  W.  115; 
State  V.  Walder,  83  Ohio  St.  84,  93  N.  E. 
531;  Com.  v.  Bios,  116  Mass.  56^  Com.  v. 
Anthes,  12  Gray,  29 ;  Com.  v.  Brelsford,  16] 
Mass.  61,  36  X.  E.  677;  State  v.  Piche,  98 
Me.  348,  56  Atl.  1052;  Com.  v.  Snow,  133 
Mass.  575;  State  y.  Certain  Intoxicating 
Liquors,  76  Iowa,  243,  2  L.R.A.  408,  41  N. 
W.  6;  State  v.  Guinness,  16  R.  I.  401,  16 
Atl.  910;  Purity  Extract  &  Tonic  Co.  y. 
Lynch,  226  U.  S.  192,  202,  57  L.  ed.  184,  187, 
33  Sup.  Ct.  Rep.  44. 

Unless  there  is  such  conflict  between  the 
law  and  the  Constitution  as  cannot  be  recon- 
ciled, it  should  be  sustained. 

United  States  v.  Harris,  106  U.  S.  635, 
27  L.  ed.  292,  1  Sup.  Ct.  Rep.  601;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Matthews,  174  U. 
S.  96,  43  L.  ed.  009,  19  Sup.  Ct.  Rep.  609 -, 
Brown  v.  Walker,  161  U.  S.  591,  40  L.  ed. 
819,  6  Inters.  Com.  Rep.  360,  16  Sup.  Ct. 
Rep.  644 ;  United  States  v.  Gettysburg  Elec- 
tric R.  Co.  160  U.  S.  668,  40  L.  ed.  576,  10 
Sup.  Ct.  Rep.  427. 

Tlie  liquor  business  is  of  a  character  so 
menacing  to  the  public  welfare  that  no  per- 
son can  claim  an  Inalienable  right  to  engage 
in  it.  No-  one  can  complain  if,  having 
chosen  this  vocation,  his  business  is  r^u- 
lated  or  prohibited  by  law,  whatever  the 
property  loss  to  him  may  be,  or  whatever 
means  arc  devised  by  the  state  to  accom- 
plish such  regulation  or  prohibition,  so 
long  as  such  means  are  reasonable  and 
necessary  to  effect  the  purpose  designed. 

License  Cases,  5  How.  504,  12  L.  ed.  256; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
33,  24  L.  ed.  992;  State,  Paul.  Prosecutor, 
V.  Circuit  Judge,  50  N.  J.  L.  595,*  1  L.R.A. 
86,  15  Atl.  272;  Giozza  v.  Tiernan,  148  U. 
S.  657,  37  L.  ed.  699,  13  Sup.  Ct.  Rep. 
721. 

The  character  of  tlie  liquor  traffic  is  such 
that  it  cannot  invoke  those  constitutional 
guaranties  which  protect  otlier  personal 
and  property  rights. 

Foster  v.  Kansas,  112  U.  S.  201,  28  L. 
ed.  629,  5  Sup.  Ct.  Rep.  8,  97;  Boston  Beer 
Co.  v.  Massachusetts,  97  U.  S.  25,  24  L. 
ed.  989;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273 ;  Kidd  v. 
Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Crowley 
T.  Christensen,  137  U.  S.  91,  34  L.  ed.  623, 
11  Sup.  Ct.  Rep.  13:  Goddard  v.  Jackson- 
ville, 15  111.  689,  00  Am.  Dec.  773;  Our 
House  y.  State,  4  G.  Greene,  172;  Beebe 
y.  State,  6  Ind.  542,  63  Am.  Dec.  391;  State 
ex  rel.  Vance  v.  Crawford,  28  Kan.  726,  42 
L.R.A.1917B. 


Am.  Rep.  182;  Tfaurlow  y.  Massachusetts, 
5  How.  604,  12  L.  ed.  256;  State  v.  Durein, 
70  Kan.  13,  15  L.R.A.(N.S.)  908,  78  Pac. 
162,  80  Pac.  987;  Santo  v.  State,  2  Iowa, 
190,  63  Am.  Dec.  487. 

The  state  is  now  free  to  exercise  its 
police  power  to  the  extent  of  prohibiting 
either  the  possession  or  receipt  of  intoxicat- 
ing liquors.  These  are  the  incidents  leading 
to  its  use  which  will  produce  the  evil  sought 
to  be  remedied. 

Re  Crane,  27  Idaho,  671,  L.R.A.  — ,  — , 
151  Pac.  1006;  Southern  Exp.  Co.  v.  Whit- 
tle, —  Ala.  — ,  L.R.A.1916C,  278,  69  So. 
652. 

Transactions  accessory  or  incidental  to 
bringing  liquors  into  the  state,  and  to  dis- 
posing of  them,  may  be  prohibited. 

Delamater  v.  South  Dakota,  205  U.  S.  93, 
51  L.  ed,  724,  27  Sup.  Ct.  Rep.  447,  10  Ann. 
Cas.  733;  Glenn  v.  Southern  Exp.  Co.  170 
N.  C.  286,  L.R^.  — ,  — ,  87  S.  E.  136. 

The  legislative  policy  of  West  Virginia 
is  sustained  by  its  supreme  court. 

State  y.  Davis,  —  W.  Va.  — ,  L.R.A.  — , 
— ,  87  S.  E.  262;  State  v.  Sixo,  —  W.  Va. 
— ,  87  S.  E.  267. 

Mr.  Fred  O.  Blue,  also  for  appellee 
state  of  West  Virginia: 

The  court  of  last  resort  of  appellee  state, 
having  considered  the  statute  interpreted 
by  it  as  applicable  to  interstate  shipments 
and  to  intoxicating  liquors  when  intended 
for  personal  use,  although  an  imterstate 
transaction,  the  meaning  of  the  statute  is 
no  longer  open  to  question. 

State  V.  Davis,  —  W.  Va.  — ,  L.R.A.  — , 
— ,  87  S.  E.  262.  See  also  West  Virginia 
V.  Adams  Exp.  Co.  L.R.A.1916C,  291,  135 
C.  C.  A.  464,  219  Fed.  794;  State  v.  Card- 
well,  166  N.  C.  309,  81  S.  E.  630;  State  v. 
Patterson,  134  N.  Q.  612,  47  S.  £.  808; 
Southern  E.\p.  Co.  v.  Whittle,  —  Ala.  — , 
L.R.A.1916C,  278,  69  So.  652;  Glenn  v. 
Southern  Exp.  Co.  170  N.  C.  286,  L.R.A. 
— ,  — ,  87  S.  E.  136. 

The  statute,  so  interpreted,  violates  no 
rights  of  the  citizen  under  the  state  Con- 
stitution. 

West  Virginia  v.  Adams  Exp.  Co.  L.R.A. 
1916C,  291,  135  G.  C.  A.  464,  219  Fed.  794; 
Southern  Exp.  Co.  y.  Whittle,  —  Ala.  — , 
L.R.A.1916C,  278,  69  So.  652;  Re  Crane, 
27  Idaho,  671,  L.R.A.  — ,  — ,  151  Pac.  1006; 
State  y.  Phillips,  109  Miss.  22,  L.R.A. 
1916D,  530,  67  So.  651;  State  v.  Davis.  — 
W.  Va.  — ,  L.R.A.  — ,  — ,  87  S.  E.  262 :  State 
v.  Sixo,  —  W.  Va.  — ,  87  S.  E.  269;  Glenn 
v.  Southern  Exp.  Co.  170  N.  C.  286,  L.R.A. 
--,  — ,  87  S.  E.  136. 

The  statute,  so  interpreted,  violates  no 
rights  of  the  citizen  under  the  Federal  Con- 
stitution nor  any  of  the  amendments  thereof. 

West  Virginia  v.  Adams  Exp.  Go.  L.R.A. 


CLARK  DISTILLIXC  CO.  v.  WESTERN  M.  R.  CO. 


1221 


1916C,  291,  136  C.  C.  A.  464,  219  Fed.  794; 
Southern  Exp.  Co.  v.  Whittle,  —  Ala,  — , 
L.R.A.1916C,  278,  09  So.  662;  Re  Crwie,  27 
Idaho,  671,  L.R.A.  ~,  — ,  151  Pac.  1006; 
State  V.  Phillips,  109  Miss.  22,  L.R.A. 
1915D,  530,  67  So.  651 ;  Atkinson  y.  South- 
ern Exp.  Co.  94  S.  C.  444,  48  L.R.A.(N.S.) 
349,  78  S.  E.  616;  State  v.  Davis,  —  W. 
Va.  — ,  L.R.A.  — ,  — ,  87  S.  E.  262;  Glenn 
V.  Southern  Exp.  Co.  170  N.  C.  286,  L.R.A. 
— ,  — ,  87  S,  E.  136. 

The  Webb-Kenyon  Law  is  constitutional. 

Re  Rahrcr,  140  U.  S.  645,  36  L.  ed.  672, 
11  Sup.  Ct.  Rep.  865;  West  Virginia  v. 
Adams  Exp.  Co.  L.R.A.1916C,  291,  135  C. 
C  A.  464,  219  Fed.  794;  State  v.  Cardwell, 
166  N.  C.  309,  81  8.  E.  630;  State  v.  United 
States  Exp.  Co.  164  Iowa,  112,  146  N.  W. 
461;  Southern  Exp.  Co.  ▼.  Whittle,  —  Ala. 
— ,  L,R.A.1916C,  278,  69  So.  652:  Glenn  v. 
Southern  Exp.  Co.  170  N.  C.  286,  L.R.A. 
— ,  — ,  87  S.  E.  136;  State  v.  Davis,  —  W. 
Va.  — ,  L.R.A.  — ,  — ,  87  S.  E.  262. 

Messrs.  William  L.  Martin,  Attorney 
General  of  Alabama,  Wiley  K.  Jones,  At- 
torney General  of  Arizona,  Olifrord  Walk- 
er, Attorney  General  of  Georgia,  J.  H. 
Peterson,  Attorney  General  of  Idaho, 
George  Cosson,  Attorney  of  Iowa,  S.  M. 
Brewster,  Attorney  General  of  Kansas, 
Ross  Collins,  Attorney  Creneral  of  Missis- 
sippi,  T.  W.  Blckett,  Attorney  General  of 
North  Carolina,  Henry  J.  Linde,  Attor- 
ney General  of  North  Dakota,  S.  P.  Free- 
ling,  Attorney  General  of  Oklahoma, 
George  M.  Brown,  Attorney  General  of 
Oregon,  Tliomas  H.  Peebles,  Attorney 
General  of  South  Carolina,  Frank  M. 
Thompson,  Attorney  General  of  Tennessee, 
Jolin  Garland  Pollard,  Attorney  (gen- 
eral of  Virginia,  and  W.  V.  Tanner,  Attor- 
ney  General   of  Washington,   amtci  curis: 

The  Webb-Kenyon  Act  is  valid. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3^  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681;  Re  Rahrer,  140  U,  S.  546,  36 
L.  ed.  672,  11  Sup.  Ct.  Rep.  865;  Adams 
Exp.  Co.  V.  Kentucky,  238  U.  S.  190,  59  L. 
ed.  1267,  L.R.A.1916C,  273,  35  Sup.  Ct.  Rep. 
824,  Ann.  Cas.  1915D,  1167;  Rhodes  v. 
Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  18  Sup. 
Ct.  Rep.  664;  Southern  Exp.  Co.  t.  State, 
188  Ala.  454,  66  So.  115;  Southern  Exp. 
Co.  V.  Whittle,  —  Ala.  — ,  L.R.A.1916C, 
278,  69  So.  652;  State  v.  Seaboard  Air 
Line  R.  Co.  169  N.  C.  303,  84  S.  E.  283; 
Glenn  v.  Southern  Exp.  Co.  170  N.  C.  286, 
L.R.A.  — ,  — ,  87  S.  E.  136;  Vance  v.  W.  A. 
Vandercook  Co.  170  U.  S.  438,  42  L.  ed. 
1100,  18  Sup.  Ct.  Rep.  674;  State  v.  Doe,  92 
Kan.  212,  139  Pac.  1169;  State  v.  I'nited 
States  Exp.  Co.  164  Iowa,  112,  145  N.  W. 
461;  American  Exp.  Co.  v.  Beer,  107  Miss. 
528,  L.R.A.  — ,  — ,  65  So.  675,  Ann.  Cas. 
L.R.A.1917B. 


1916D,  127;  Atkinson  v.  Southern  Exp.  Co. 
94  S.  0.  444,  48  L.R.A.(N,S.)  349,  78  S. 
E.  516;  Taylor  v.  Com.  117  Va.  909,  35  S. 

E.  499;  Adams  Exp.  Co.  v.  Com.  160  Ky. 
66,  169  S.  W.  603;  State  v.  Grier,  4  Boyce 
(Del.)  322,  88  Atl.  o79;  Van  Winkle  v 
State,  4  Boyce  (Del.)  578,  91  Atl.  385, 
Ann.  Cas.  1916D,  104;  United  States  ex  rel. 

F.  Zimmerman  &  Co.  v.  Oregon -Washington 
R.  &  Nav.  Co.  210  Fed.  378;  West  Virginia 
V.  Adams  Exp.  Co.  L.R.A.1916C,  291,  135 
C.  C.  A.  464,  219  Fed.  794. 

The  ^\'ebb-Kenyon  Act  is  in  the  form  of 
a  prohibition  against  shipments  of  liquor  in 
interstate  commerce  in  defined  cases;  Con- 
gress may  regulate  commerce  by  adopting 
prohibitions  excluding  certain  articles  from 
the  right  to  be  transported  from  one  state 
into  another. 

Lottery  Case  (Champion  ▼.  Ames)  188 
U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
321,  13  Am.  Crim.  Rep.  561;  United  States 
V.  Trans-^Iissouri  Freight  Asso.  166  U.  S. 
290,  41  L.  ed.  1007,  17  Sup.  C^.  Rep.  540; 
United  States  v.  Joint  Traffic  Asso.  171  U. 
S.  505,  43  L.  ed.  259,  19  Sup.  C:t.  Rep.  25; 
Addyston  Pipe  &  Steel  Co.  v.  United  States, 
176  U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct. 
Rep.  9G;  Hoke  v.  United  States,  227  U.  S. 
308,  57  L.  ed.  523,  43  L.R.A.(X.S.)  906, 
33  Sup.  Ct.  Rep.  281,  Ann.  Cas.  1913E,  905; 
Hipolite  Egg  Co.  v.  United  States,  220  U. 
S.  45,  55  L.  ed.  364,  31  Sup.  Ct.  Rep.  364; 
Reid  V.  Colorado,  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup,  Ct.  Rep.  92,  12  Am.  Crim.  Rep. 
506;  State  v.  United  States  Exp.  Co.  164 
Iowa,  112,  145  N.  W.  451 ;  United  States  v. 
43  Gallons  of  Whiskey  (United  States  v. 
Lariviere)  93  U.  S.  188,  23  L.  ed.  846; 
Perrin  v.  United  States,  232  U.  S.  478,  68 
L.  ed.  691,  24  Sup.  Ct.  Rep.  387;  Buttfield 
V.  Stranahan,  192  U.  S.  470,  48  L.  ed.  525, 
24  Sup.  Ct.  Rep.  340;  United  States  v. 
Popper,  98  Fed.  423;  State  v.  Cardwell,  166 
N.  C.  309,  81  S.  E.  628;  West  Virginia  v. 
Adams  Exp.  Co.  L.R.A.1916C,  291,  135  C. 
C.  A.  464,  219  Fed.  794. 

Tlie  Webb-Kenyon  Act  extended  the  prohi- 
bition against  the  introduction  of  liquors 
into  a  state  by  means  of  interstate  coi^- 
merce. 

Adams  Exp.  Co.  v.  Kentucky,  238  U.  S. 
190,  59  L.  ed.  1267,  L.R.A.1916C,  273,  35 
Sup.  Ct.  Rep.  824,  Ann.  Cas.  1915D,  1167. 

The  states,  under  the  police  power,  have 
the  right  to  regulate,  restrain,  or  forbid 
the  manufacture  or  sale  of  intoxicating 
liquors. 

Re  Rahrer,  140  U.  S.  545,  35  L.  ed.  656, 
11  Sup.  Ct.  Rep.  865;  Foster  v.  Kansas, 
112  U.  S.  201,  28  L.  ed.  629,  5  Sup.  Ct. 
Rep.  8,  97;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
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25,  24  L.  ed.  989;  Kidd  v.  Pearson,  128} 
U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6;  Crowley  v.  Chriaten- 
sen,  137  U.  S.  91,  34  L.  ed.  623,  11  Sup. 
Ct.  Rep.  13;  Purity  Extract  A  Tonic  Co.  v. 
Lynch,  226  U.  S.  ]92,  57  L.  ed.  184,  33  Sup. 
Ct.  Rep.  44. 

A  state  may  constitutionally  prohibit  or 
regulate  the  receipt  and  possession  of  in- 
toxicating liquors  by  a  citizen  even  when 
for  his  own  use;  and,  since  the  Webb- 
Kenyon  Law,  this  principle  will  apply  to 
such  liquors  moving  into  the  state  from  an- 
other state. 

Southern  Exp.  Co.  v.  Whittle,  —  Ala.  — , 
L.R.A.19ir)C,  278,  69  So.  652;  Re  Crane,  27 
Idaho,  671,  L.R.A.  — ,  — ,  151  Pac,  1006; 
Glenn  v.  Southern  Exp.  Co.  170  N.  C.  286, 
L.R.A.  ~,  — ,  87  S.  E.  136;-  United  States 
ex  rel.  F.  Zimmerman  &  Co.  v.  Oregon- 
Washington  R.  &  Nav.  Co.  210  Fed.  378; 
Preston  v.  Drew,  33  Me.  568,  64  Am.  Dec. 
030;    Henderson  v.  Hey  ward,  109  Ga.  373, 

47  L.R.A.  366,  77  Am.  St.  Rep.  384,  34  S. 
E.  590. 

The  state  may  prohibit  the  solicitation 
of  orders  for  intoxicating  liquors,  and  also 
the  advertising  of  such  liquors,  although  the 
liquors,  if  purchased,  are  in  another  state, 
and  would  have  to  be  brought  into  the  state 
making  the  prohibition,  in  interstate  com- 
merce. 

Delamater  v.  South  Dakota,  205  U.  S. 
03,  51  L.  ed.  724,  27  Sup.  Ct.  Rep.  447,  10 
Ann.  Cas.  733;  State  ex  rel.  Black  v. 
Delaye,  193  Ala.  500,  L.R.A.1916E,  640, 
68  So.  995;  State  v.  Davis,  —  W.  Va.  — , 
L.R.A.  — ,  — ,  87  S.  E.  262. 

Tlie  real  purpose  of  prohibition  legisla- 
tion is  to  prevent  personal  use  of  liquor. 

Lincoln  v.  Smith,  27  Vt.  328;  Marks  v. 
State,   159  Ala.   71,   133  Am.   St.   Rep.   20, 

48  So.  864;  Southern  Exp.  Co.  v.  Whittle, 
—  Ala.  — ,  L.R.A.1916C,  278,  69  So.  652; 
State  v.  Phillips,  109  Miss.  22,  L.R.A.1915D, 
530,  67  So.  651;  W^st  Virginia  v.  Adams 
Kxp.  Co.  L.R.A.1916C,  291,  135  C.  C.  A. 
404,  219  Fed.  794;  State  v.  J.  P.  Bass  Pub. 
Co.  104  Me.  288,  20  L.R.A.  (X.S.)  495,  71 
Atl.  894;  Golden  &  Co.  v.  Justice's  Ct.  23 
Cal.  App.  802,  140  Pac.  49;  Crowley  v. 
Christensen,  137  U.  S.  87,  34  L.  ed.  620,  11 
Sup.  Ct.  Rep.  13;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  206,  8  Sup.  Ct.  Rep. 
273. 

Many  decisions  sustain  recent  state  laws 
which  are  contrary  to  appellant's  contention 
as  to  the  right  of  a  citizen  to  receive  and 
possess  liquors  for  personal  use. 

Southern  Exp.  Co.  v.  Whittle,  —  Ala. 
— ,  L.R.A.1916C,  278,  69  So.  652;  Williams 
V.  State,  179  Ala.  51,  60  So.  903;  Glenn  v. 
Southern  Exp.  Co.  170  N.  C.  286,  L.R.A. 
— ,  — ,  87  S.  E.  136;  Van  Winkle  v.  State, 
L.R.A.1917B. 


4  Boyce  (Del.)  678,  91  Atl.  381,  Ann.  Gas. 
1916D,  104;  Atkinson  v.  Southern  Exp.  Co. 
94  S.  C.  44,  48  LJl.A.(N.S.)  349,  78  S.  E. 
516;  Re  Crane,  27  Idaho,  671,  L.RJ^.  — , 
— ,  151  Pac.  1006;  State  v.  Sixo,  —  W.  Va. 
— ,  87  S.  E.  267 ;  State  v.  Davis,  —  W.  Va, 
— ,  L.R.A.  — ,  — ,  87  S.  E.  262;  New  York 
ex  rel.  Silz  ▼.  Uesterberg,  211  U.  S.  31, 
53  L.  ed.  76,  29  Sup.  Ct  Rep.  10;  Patsone 
V.  Pennsylvania,  232  U.  8.  138,  58  L.  ed. 
539,  34  Sup.  Ct.  Rep.  281;  Purity  Extract 
&  Tonic  Co.  v.  Lynch,  226  U.  S.  192,  57  L. 
ed.  184,  33  Sup,  Ct.  Rep.  44;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

To  refer  to  the  principal  state  law  relat* 
ing  to  these  suits,  to  the  pleadings  and  the 
decision  of  the  court  below,  will  make  the 
issues  in  these  cases  clear  and  point  direct- 
ly to  the  elements  required  to  be  considered 
in  deciding  them. 

West  Virginia  in  February,  1913,  enact- 
ed a  prohibition  law  to  go  into  effect  on 
July  Ist  of  the  following  year.  Code  1913, 
chap.  32A.  Putting  out  of  view  the  right 
of  druggists,  under  stringent  regulations 
provided  by  the  statute,  to  sell  for  medici- 
nal purposes,  and  the  right  otherwise  to 
sell  wine  for  sacramental  and  alcohol  for 
scientific  and  manufacturing  purposes,  the 
law  forbade  "the  manufacture,  sale,  keep- 
ing or  storing  for  sale  in  this  state,  or 
offering  or  exposing  for  sale,"  intoxicating 
liquors,  and  the  intoxicants  embraced  were 
comprehensively  defined.  The  statute  con- 
tained many  restrictions  concerning  hotels, 
restaurants,  clubs,  and  so-called  associations 
where  liquor  was  kept  and  served  either  as 
a  result  of  membership  or  by  gift  or  other- 
wise, which  were  evidently  intended  to  pre- 
vent the  frustration  of  the  prohibitions 
against  the  keeping  of  intoxicants  for  sale 
and  purchase  by  subterfuge  in  the  guise  of 
the  exercise  of  an  individual  right.  There 
was  no  express  prohibition  against  the  in- 
dividual right  to  use  intoxicants  and  none 
implied  unless  that  result  arose  (a)  from 
the  prohibition  in  universal  terms  of  all 
sales  and  purchases  of  liquor  within  the 
state,  (b)  from  the  clause  providing  tliat 
every  delivery  made  in  the  state  by  a  com- 
mon or  other  carrier  of  the  prohibited  in- 
toxicants should  be  considered  as  a  con- 
summation of  a  sale  made  in  the  state  at 
the  point  of  delivery,  and  (c)  from  the 
prohibitions  which  the  statute  contained 
against  solicitations  made  to  -induce  pur- 
chases of  liquor,  and  against  the  publica- 
tion in  the  state  of  all  circulars,  advert i  seg- 
ments, price  lists,  etc.,  which  might  tend 
to  stimulate  purchases  of  liquor. 
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Under  this  statute,  and  in  reliance  upon 
the  provisions  of  the  act  of  Congress  known 
as  the  Webb-Kenyon  Law  (Act  of  Congress 
of  March  1,  1913,  37  Stat,  at  L.  699,  chap. 
90,   Comp.   Stat.   1913,   §  8739),   the  state 
of  West  Virginia  in  one  of  its  courts  sued 
the   Western  Maryland   Railroad   Company 
and  the  Adams  Express  Company  to  enjoin 
them    from   carrying   from   Maryland    into 
West  Virginia  liquor   in   violation  of  law. 
In  substance  it  was  charged  that  very  many 
shipments  had  been  taken  by  the  carriers 
contrary  to  the  law,  both  as  to  solicitations 
and  as  to  the  use  for  which  the  liquor  was 
intended.     Preliminary  injunctions  were  is- 
sued restraining  the  carrying  of  liquor  into 
the  state,  subject  to  many  conditions  as  to 
investigation,  etc.,  etc.     With  these  injunc- 
tions in  force,  these  suits  were  commenced 
by  the  Clark  Distilling  Company  to  compel 
the  carriers  to  take  a  shipment  of  liquor 
which  it  was  asserted  was  ordered  for  per- 
sonal use,  and  deliver  it  in  West  Virginia, 
on  the  ground  that  the  Act  of  Congress  to 
Regulate  Commerce  imposed  the  duty  to  re- 
ceive and  carry,  and  that,  besides,  the  West 
Virginia  prohibition  law,  when  rightly  con- 
strued, did  not  forbid  it.    The  carriers,  not 
challenging    the    asserted    meaning   of   the 
West  Virginia  law,  >et  up  the  injunctions 
and  averred  that  to  receive  and  carry  the 
liquor  would  violate  their  provisions,  and 
therefore   there   was    no    duty    under   the 
United  States  law  to  do  so.    West  Virginia 
inten'ened   in  the   suits,   relying  upon  the 
state   law   and   the   injunctions  which  had 
been  issued.    At  the  trial  it  was  shown  that 
the  plaintiff   Distilling  Company  had   sys- 
tematically   solicited    purchases    and    con- 
stantly shipped  liquor  from  Maryland  into 
West  Virginia  in  violation  of  the  prohibi- 
tion  law.     The  court  held  that  the  West 
Virginia  law  did  not  prohibit  personal  use, 
and  did  not  forbid  shipments  for  such  use, 
and  that,  as  there  was  no  state  prohibition, 
the  Webb-Kenyon  Law  had  no  application, 
and  that,  as  the  solicitations  forbidden  by 
the  state  statute  were  solicitations  to  do 
that  which  was  forbidden,  that  considera- 
tion was  irrelevant.    The  construction  of  the 
statute  made  by  the  state  court  was  held 
not  authoritatively  binding,  as  that  court 
was  not  one  of  last  resort,  and  the  right 
to  practically  modify  the   injunctions  was 
declared  to  exist  because  West  Virginia,  by 
making  herself  a  party  to  the  suits,   had 
submitted  herself  to  the  jurisdiction  of  the 
court.     All  questions  concerning  the  power 
of  the  state  of  West  Virginia  to  pass  the 
prohibition  law  if  it  meant  otherwise,  and 
of  the  right  of  Congress  to  adopt  the  Webb-  | 
Kenyon  Act  under  a  like  hypothesis,  were  i 
reserved.    219  Fed.  333.    Before  the  decrees 


entered  became  final,  the  circuit  court  of 
L.R.A.1917B. 


appeals  for  the  fourth  circuit,  in  a  case 
pending  before  it  (West  Virginia  v.  Adams 
Exp.  Co.  L.R.A.1916C,  291,  135  C.  C.  A. 
464,  219  Fed.  794),  decided  directly  to  the 
contrary.  It  held  that  the  law  of  West 
Virginia  did  prohibit  shipments  for  per- 
sonal use;  that  it  did  forbid  solicitations 
therefore  for  such  purchases;  that,  by 
operation  of  the  Webb-Kenyon  Act,  there 
was  no  longer  a  right  to  ship  liquor  into 
the  state  in  violation  of  its  laws;  and 
that  both  the  state  law  and  the  Webb- 
Kenyon  Act  were  constitutional.  Con- 
trolled by  such  decision,  the  trial  court  re- 
called its  opinion,  heard  a  reargument,  and 
although  not  changing  its  view,  accepted 
and  gave  effect  to  the  conclusions  reached 
by  the  circuit  court  of  appeals  because 
they  were  deemed  to  be  authoritative,  and 
the  cases  were  brought  directly  here,  be- 
cause of  the  constitutional  questions,  to 
review  such  action. 

The  issues  to  be  decided  may  be  embraced 
in  four  propositions  whicfti  we  proceed  sepa- 
rately to  consider. 

1.  The  correct  meaning  of  the  West  Vir- 
ginia law  as  to  the  subjects  in  dispute. 

The  difference  as  to  the  meaning  of  the 
statute  in  the  court  below  was  whether  or 
not  the  West  Virginia  law  prohibited  the 
receipt  of  liquor  for  personal  use;  and,  if 
it  did,  whether  or  not  the  prohibitions  of 
the  law  equally  applied  to  shipments  from 
outside  and  to  those  originating  in  the 
state.  But  the  possibility  of  dispute  over 
these  subjects  no  longer  exists  because, 
after  the  decision  below,  and  since  the  cases 
were  first  argued  (for  they  have  been  here 
argued  twice),  the  state  of  West  Virginia 
amended  the  statute  so  as  to  leave  no  room 
for  doubt  that  it  does  forbid  all  shipments, 
whether  for  personal  use  or  otherwise,  and 
whether  from  within  or  without  the  state. 
The  pertinent  provisions  of  the  amendments 
are  placed  in  the  margin.*  As  the  relief 
sought  is  the  permanent  right  to  ship  in 
the  future,  the  meaning  of  the  statute  now, 
that  is,  as  amended,  is  the  test  by  which  we 
must  consider  the  questions  requiring  solu- 
tion. Indeed,  this  is  franklv  admitted  by  the 
parties,  since  it  is  unequivocally  declared 
that  the  question  is  the  operation  and  eflfect 
of  the  statute  as  amended  and  its  constitu- 
tionality. We  therefore  come  to  the  second 
question,  which  is: 

2.  The  power  of  the  state  to  enact  the 
prohibition    law   consistently  with  the  due 

1  "Sec.  7.  It  shall  be  unlawful  for  any  per- 
son to  keep  or  have,  for  personal  use  or 
otherwise,  or  to  use,  or  permit  another  to 
have,  keep  or  use,  intoxicating  liquors  at 
any  restaurant,  store,  office  building,  club, 
place  where  soft  drinks  are  sold  (except  a 
drug  store  may  have  and  sell  alcohol  and 
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process  clause  of  the  14th  Amendment  and 
the  exclusive  power  of  Congress  to  regulate 
commerce  among  the  several  states. 

That  government  can,  consistently  with 
the  due  process  clause,  forbid  the  manufac- 
ture and  sale  of  liquor  and  regulate  its 
traffic,  is  not  open  to  controversy;  and  that 
there  goes  along  with  this  power  full  police 
authority  to  make  it  effective,  is  also  not 
open.  Whether  the  general  authority  in- 
cludes the  right  to  forbid  individual  use, 
we  need  not  consider,  since  clearly  there 
would  be  power,  as  an  incident  to  the  right 
to  forbid  manufacture  and  sale,  to  restrict 
the  means  by  which  intoxicants  for  per- 
sonal  use  could  be  obtained,  even  if  such 
use  was  permitted.  This  being  true,  there 
can  be  no  doubt  that  the  West  Virginia 
prohibition  law  did  not  offend  against  the 
due  process  clause  of  the  14th  Amendment. 

But  that  it  was  a  direct  burden  upon 
interstate  commerce  and  conflicted  with  the 
power  of  Congress  to  regulate  ccnnmerce 
among  the  several  states,  and  therefore 
could  not  be  used  to  prevent  interstate 
shipments  from  Maryland  into  West  Vir- 
ginia, has  been  not  open  to  question  since 
the  decision  in  ]>eisy  v.  Hardin,  135  U.  S. 
100,  34  L.  ed.  128,  3  Inters.  Cora.  Rep. 
36,  10  Sup.  Ct.  Rep.  681.  And  this  brings 
us  to  consider  whether  the  Webb-Kenyon 
Law  has  so  regulated  interstate  commerce 
as  to  give  the  state  the  power  to  do  what 
it  did  in  enacting  the  prohibition  law,  and  i 
cause  its  provisions  to  be  applicable  to  ship-  , 
ments    of    intoxicants    in    interstate    com-  i 


merce,  thus  saving  that  law  from  repug- 
nancy to  the  Constitution  of  the  Unit«l 
States,  which  is  the  third  proposition  for 
consideration. 

3.  Assuming  the  constitutionality  of  the 
Webb-Kenyon  Act,  what  is  its  true  mean- 
ing and  its  operation  upon  the  prohibitions 
contained  in  the  West  Virginia  law? 

Omitting  words  irrelevant  to  the  sub- 
ject now  under  consideration,  the  title  and 
text  of  the  Webb-Kenyon  Act  are  as  fol- 
lows: 

"An  Act  Divesting  Intoxicating  Liquors 
of  Their  Interstate  Character  in  Certain 
Cases. 

''  .  .  .  That  the  shipment  or  trans- 
portation, in  any  manner  or  by  any  means 
whatsoever,  ot  any  spirituous,  vinous, 
malted,  fermented,  or  other  intoxicating 
liquor  of  any  kind,  from  one  state,  terri- 
tory, or  district  of  the  United  Sta^tes. 
.  .  .  into  any  other  state,  territory,  or 
district  of  the  United  States,  .  .  . 
which  said  spirituous,  vinous,  malted,  fer- 
mented, or  other  intoxicating  liquor  is  in- 
tended, by  any  person  interested  therein,  to 
be  received,  possessed,  sold,  or  in  any  man- 
ner used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  law  of  such 
state,  territory,  or  district  of  the  United 
States     ...     is  hereby  prohibited." 

As  the  state  law  forbade  the  shipment 
into  or  transportation  of  liquor  in  the 
state,  whether  from  inside  or  out,  and  all 
receipt  and  possession  of  liquor  so  trans- 
ported, without  .regard  to  the  use  to  which 


wiiie  as  provided   by   §§  4  and  24),   fruit 
stand,   news   stand,   room,   or   place   where 
bowling  alleys,  billiard  or  pool  tables  are 
maintained,  livery  stable,  boathouse,  public 
building,   park,   road,   street   or   alley.     It 
shall   also  be  unlawful  for  any  person  to 
give  or  furnish  to  another  intoxicating  li- 
quors, except  as  otherwise  hereinafter  pro- 
vided  in   this   section.     Any   one  violating 
this  section  shall  be  guilty  of  a  misdemean- 
or      and  upon  conviction  thereof  shall   be 
fined   not   less   than   $100,   nor   more   than 
$500,  and  be  imprisoned  in  the  county  jail 
not  less  than  two  nor  more  than  six  months ; 
provided,  however,  that  nothing  contained 
in    this   section    sliall   prevent  one,   in   his 
home,  from  having  and  there  giving  to  an- 
other intoxicating  liquors  when   such   hav- 
ing or  giving  is  in  no  way  a  shift,  scheme 
or  device  to  evade  the  provisions  of  this  act; 
but  the  word  'home'  as  used  herein,  shall 
not  be  construed  to  be  one's  club,  place  of 
common  resort,  or  room  of  a  transient  guest 
in  a  hotel  or  boarding  house.  And,  provided,  | 
further,  that  no  common  carrier,  for  hire, 
nor  other  person,  for  hire  or  without  hire, 
shall  bring  or  carry  into  this  state,  of  car- 
ry  from   one   place  to   another   within   the 
state,  intoxicating  liquors  for  another,  even 
when  intended  for  personal   use:   except  a 
common  carrier  may,  for  hire,  carry  pure 
UR.A.1917B. 


grain  alcohol  and  wine,  and  such  prepara> 
tions  as  may  be  sold  by  druggists  for  the 
special  purposes  and  in  the  manner  as  set 
forth  in  §§  4  and  24;  and,  provided,  fur- 
ther, however  that  in  case  of  search  and 
seizure,  the  finding  of  any  liquors  shall  be 
prima  facie  evidence  that  the  same  are  be- 
ing kept  and  stored  for  unlawful  purposes." 
[Acts  1915,  chap.  7,  p.  34.] 

"Sec.  34.  It  shall  be  unlawful  for  any 
person  in  this  state  to  receive,  directly  or 
indirectly,  intoxicating  liquors  from  a  com- 
mon, or  other  carrier.  It  shall  also  be  un- 
lawful for  any  person  in  this  state  to  pos- 
sess intoxicating  liquors,  received  directly 
or  indirectly  from  a  common,  or  other  car- 
rier in  this  state.  This  section  shall  apply 
to  such  liquors  intended  for  personal  use, 
as  well  as  otherwise,  and  to  interstate,  as 
well  as  intrastate,  shipments  or  carriage. 
Any  person  violating  this  section  shall  be 
guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  fined  not  less  than  $100  nor 
more  than  $200  and  in  addition  thereto  may 
be  imprisoned  not  more  than  tliree  months; 
provided,  however,  that  druggists  may  re- 
ceive and  possess  pure  grain  alcohol,  wine 
and  such  preparations  as  may  be  sold  by 
druggists  for  the  special  purpose  and  in 
the  manner  as  set  forth  in  §§  4  and  24.'' 
[Acts  1915,  2d  Ex.  Sess.  chap.  7,  p.  660.] 


CLARK  DISTILLING  CO.  v.  WESTERN  M.  R.  CO. 


1225 


tlie  liquor  was  to  be  put,  and  as  the  Webb- 
Kenyon-  Act  prohibited  the  transportation 
in  interstate  commerce  of  all  liquor  "in- 
tended to  be  receiTed,  possessed,  sold  or  in 
any  manner  used,  either  in  the  original 
package  or  otherwise,  in  violation  of  any 
law  of  such  state,"  there  would  seem  to  be 
no  room  for  doubt  that  the  prohibitions  of 
the  state  law  were  made  applicable  by  the 
Webb-Kenyon  Law.  If  that  law  was  yalid, 
therefore,  the  state  law  was  not  repugnant 
to  the  commerce  clause.  It  is  insisted  that 
this  view  gives  too  wide  an  effect  to  the 
Webb-Kenyon  Law,  since  that  act  was  only 
intended  to  include  state  prohibitions  in 
so  far  as  they  forbade  the  shipment,  re- 
ceipt, and  possession  of  liquor  for  a  forbid- 
<len  use,  and  henee,  as  individual  use  was 
not  forbidden  by  the  state  law,  the  ship- 
ment, receipt,  and  possession  for  such  use 
was  not  embraced  by  the  Webb-Kenyon  Act, 
and  the  state  law,  so  far  as  it  was  outside 
of  that  Act,  was  repugnant  to  the  commerce 
clause.  This  is  sought  to  be  supported  by 
the  historical  environment  of  the  Webb- 
Kenyon  Act  as  evidence  by  the  debates  on 
its  passage  and  by  a  decision  of  this  court, 
as  well  as  decisions  of  state  courts  <  which 
are  in  the  margin'),  which,  it  is  insisted, 
have  so  construed  that  act. 

Assuming,  for  the  salce  of  atrgument  only, 
that  the  debates  may  be  resorted  to  for 
the  purpose  of  showing  environment,  we 
are  of  opinion  they  clearly  establish  a  re- 
sult directly  contrary  to  that  which  they 
are  cited  to  maintain.  Undoubtedly  they 
show  that  it  was  insisted  the  act  was  not 
intended  to  interfere  with  personal  use,  as 
of  course  it  was  not,  since  its  only  purpose 
was  to  give  effect  to  state  prohibitions,  not 
to  compel  the  states  to  prohibit  personal 
use.  Indeed,  the  meaning  which  it  is 
:sought  to  affix  to  the  Webb-Kenyon  Act, 
if  accepted,  would  cause  that  act  to  have 
the  effect  of  compelling  the  states  to  pro- 
hibit personal  use,  since,  if  all  the  prohibi- 
tions of  state  laws  against  manufacture, 
sale,  receipt,  and  possession  of  intoxicants 
remained  subject  to  the  dangrer  of  indirect 
violation  by  permitting  shipment,  receipt, 
and  possession  for  personal  use,  it  would 
follow  that  a  necessary  and  immediate  in- 
centive was  imposed  upon  the  states  by  the 
Webb-Kenyon  Act  to  enact  a  provision 
against  personal  use. 

The    antecedents     of    the     Webb-Kenyon 

•  Van  Winkle  v.  State,  4  Boyce  (Del.) 
578,  91  Atl.  385,  Ann.  Cas.  1916D,  104; 
Adams  Exp.  Co.  v.  Com.  154  Ky.  462,  48 
L.R.A.(N.S.)  342,  157  S.  W.  908;  Adams 
Exp.  Co.  V.  Com.  160  Ky.  66,  169  S.  W.  803; 
Palmer  v.  Southern  Exp.  Co.  129  Tenn.  116, 
165  S.  W.  236;  Ex  parte  Peede,  —  Tex. 
€rim.  Rep.  — ,  170  8.  W.  749. 
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Act,  that  is,  its  legislative  and  judicial 
progenitors,  leave  no  room  for  the  conten- 
tion made.  To  correct  the  great  evil  which 
was  asserted  to  arise  from  the  right  to  ship 
liquor  into  a  state  through  the  channels  of 
interstate  commerce,  and  there  receive  and 
sell  the  same  in  the  original  package,  in 
violation  of  state  prohibitions,  was  indis- 
putably the  purpose  which  led  to  the  enact- 
ment of  the  Wilson  Law  (Act  of  Congress 
of  August  8,  1890,  26  Stat,  at  L.  313,  chap. 
728,  Corap.  Stat.  1913,  §  8738),  forbidding 
the  sale  of  liquor  in  a  state  in  the  original 
package  even  although  brought  in  through 
interstate  commerce,  when  the  existing  or 
future  state  laws  forbade  sales  of  intoxi- 
cants. And  this  was  recognized  by  the  long 
line  of  -decisions  (a  few  of  the  leading 
cases  are  in  the  margin')  which  upheld 
that  law,  and  pointed  out  that  it  permitted 
the  state  prohibitions  to  take  away  from 
interstate  commerce  shipments  a  right 
which  they  otherwise  would  have  embraced ; 
tliat  is,  the  rig^t  to  sell  after  receipt  in 
the  original  package,  any  state  law  to  the 
contrary  notwithstanding.  At  the  same 
time  it  was  recognized,  however,  that  as  the 
right  to  receive  liquor  was  not  affected  by 
the  Wilson  Act,  such  receipt  and  the  pos- 
session following  from  it  and  the  resulting 
right  to  use  remained  protected  by  the  com- 
merce clause  even  in  a  state  where  what  is 
know  as  the  dispensary  system  prevailed. 
Vance  v.  W.  A.  Vandercook  Co.  170  U.  S. 
438,  42  L.  ed.  1100,  18  Sup.  Ct.  Rep.  674. 
Reading  the  Webb-Kenyon  Law  in  the  light 
thus  thrown  upon  it  by  the  Wilson  Act  and 
the  decision  of  this  court  which  sustained 
and  applied  it,  there  is  no  room  for  doubt 
that  it  was  enacted  simply  to  extend  that 
which  was  done  by  the  Wilson  Act;  that  is 
to  say,  its  purpose  was  to  prevent  the  im- 
munity characteristic  of  interstate  com- 
merce from  being  used  to  permit  the  receipt 
of  liquor  through  such  commerce  in  states 
contrary  to  their  laws,  and  thus  in  effect 
afford  a  means  by  subterfuge  and  indirec- 
tion to  set  such  laws  at  naught.  In  this 
liglit  it  is  clear  that  the  Webb-Kenyon  Act, 
if  effect  is  to  be  given  to  its  text,  but 
operated  so  as  to  cause  the  prohibitions  of 
the  West  Virginia  law  against  shipment, 
receipt,  and  possession  to  be  applicable  and 
controlling     irrespective     of     whether    the 

state  law  did  or  did  not  prohibit  the  in- 

■»■■■«» I      i« I  11    . 

<Re  Rahrer,  140  U.  S.  545,  35  L.  ed. 
572,  11  Sup.  Ct.  Rep.  865;  Rhodes  v.  Iowa, 
170  U.  S.  412,  42  L.  ed.  1088,  18  Sup.  Ct. 
Rep.  664;  American  Exp.  Co.  v.  Iowa,  196 
U.  S.  133,  49  L.  ed.  417,  25  Sup.  Ct.  Rep. 
182;  Pabst  Brewing  Co.  v.  Crenshaw,  198 
U.  S.  17,  49  L.  ed.  925,  25  Sup.  Ct.  Rep. 
552 ;  Rosenberger  v.  Pacific  Exp.  Co.  241  U. 
S.  48,  60  L.  ed.  880,  36  Sup.  Ct.  Rep.  510. 
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dividual  use  of  liquor.  That  such  also  was 
the  embodied  spirit  of  the  Webb-Kenyon 
Act  plainly  appears,  since,  if  that  be  not 
true,  the  coming  into  being  of  the  act  is 
wholly  inexplicable. 

The  case  in  this  court  relied  upon  to 
establish  the  contrary  (Adams  Exp.  Co.  v. 
Kentucky,  238  U.  S.  190,  69  L.  ed.  1267, 
L.R.A.1916C,  273,  35  Sup.  Ct.  Rep.  824, 
Ann.  Cas.  1915D,  1167)  clearly  does  not  do 
so.  All  that  was  decided  in  that  case  was 
that,  as  the  court  of  last  resort  of  Ken- 
tucky, into  which  liquor  had  been  shipped, 
had  held  that  the  state  statute  did  not  for- 
bid shipment  and  receipt  of  liquor  for  per- 
sonal use,  therefore  the  Webb-Kenyon  Act 
did  not  apply,  since  it  only  applied  to  things 
which  the  state  law  prohibited.  The  lead- 
ing state  case  cited  is  Van  Winkle  v.  State, 
4  Boyce  (Del.)  578,  01  Atl.  385,  Ann.  Cas. 
191 6D,  104.  It  is  true  in  that  case  the  state 
law  prohibited  shipment  to  and  receipt  of 
intoxicants  in  local-option  territory,  and  if 
the  Webb-Kenyon  Law  had  been  applied, 
there  would  have  been  no  possible  ground 
for  claiming  that  the  state  prohibitions 
could  be  escaped  because  the  liquor  was 
shipped  in  interstate  commerce.  But  the 
shipment  was  held  to  be  protected  as  inter- 
state commerce  despite  the  state  prohibi- 
tion because  the  Webb-Kenyon  Law  was 
not  correctly  applied,  for  the  following  rea- 
son: Coming  to  consider  the  text  of  that 
law,  the  court  said  that  as  the  Webb- 
Kenyon  Act  prohibited  the  shipment  of  in- 
toxicants "only  when  liquor  is  intended  to 
be  used  in  violation  of  the  law  of  the 
state,"  and  as  the  liquor  shipped  was  in- 
tended for  personal  use,  which  was  not  for- 
bidden, therefore  the  shipment,  although 
prohibited  by  the  state  law,  was  beyond  the 
reach  of  the  Webb-Kenyon  Act.  But  we  see 
no  ground  for  following  the  ruling  thus 
tnade,  since,  as  we  have  already  pointed  out, 
it  necessarily  rested  upon  an  entire  miscon- 
ception of  the  text  of  the  Webb-Kenyon 
Act,  because  that  act  did  not  simply  for- 
bid the  introduction  of  liquor  into  a  state 
for  a  prohibited  use,  but  took  the  protec- 
tion of  interstate  commerce  away  from  all 
receipt  and  possession  of  liquor  prohibited 
bv  state  law. 

The  movement  of  liquor  in  interstate  com- 
merce and  the  receipt  and  possession  and 
right  to  sell  prohibited  by  the  state  law 
having  been  in  express  terms  divested  by 
the  Webb-Kenyon  Act  of  their  interstate 
commerce  character,  it  follows  that  if  that 
act  was  within  the  power  of  Congress  to 
adopt,  there  is  no  possible  reason  for  hold- 
ing that  to  enforce  the  prohibitions  of  the 
state  law  would  conflict  with  the  commerce 
clause  of  the  Constitution;  and  this  brings 
us  to  the  last  question,  which  is: 
L.R.A.1917B. 


4.  Did  Congress  have  power  to  enact  the 
Webb-Kenyon  Law? 

We  are  not  unmindful  that  opinions  ad- 
verse to  the  power  of  Congress  to  enact  the 
law  were  formed  and  expressed  in  other 
departments  of  the  government.  Opinion 
of  the  Attorney  Qeneral,  30  Ops.  Atty.  Gen. 
88;  Veto  Message  of  the  President,  49 
Cong.  Rec.  4291.  We  are  additionally  con- 
scious, therefore,  of  the  responsibility  of 
determining  these  issues  and  of  their  serious 
character. 

It  is  not  in  the  slightest  degree  disputed 
that  if  Congress  had  prohibited  the  ship- 
ment of  all  intoxicants  in  the  channels  of 
interstate  commerce,  and  therefore  had  pre- 
vented all  movement  between  the  several 
states,  such  action  would  have  been  lawful, 
because  within  the  power  to  regulate  which 
the  Constitution  conferred.  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  47  L. 
ed.  492,  23  Sup.  Ct.  Rep.  321,  13  Am.  Crim. 
Rep.  661 ;  Hoke  v.  United  SUtes,  227  U.  S. 
308,  57  L.  ed.  523,  43  L.R.A.(K.S.)  906,  33 
Sup.  Ct.  Rep.  281,  Ann.  Cas.  1913E,  905. 
The  issue,  therefore,  is  not  one  of  an  ab- 
sence of  authority  to  accomplish  in  sub- 
stance a  more  extended  result  than  that 
brought  about  by  the  Webb-Kenyon  Law, 
but  of  a  want  of  power  to  reach  the  result 
accomplished  because  of  the  method  reeoi't- 
ed  to  for  that  purpose.  This  is  certain 
since  the  sole  claim  is  that  the  act  was 
not  within  the  power  given  to  Congress  to 
regulate  because  it  submitted  liquors  to 
the  control  of  the  states  by  subjecting  in- 
terstate commerce  in  such  liquors  to  pres- 
ent and  future  state  prohibitions,  and  hence, 
in  the  nature  of  things,  was  wanting  in 
uniformity.  Let  us  test  the  contentions  by 
reason   and  authority. 

The  power  conferred  is  to  regulate,  and 
the  very  terms  of  the  grant  would  seem  to 
repel  the  contention  that  only  prohibition 
of  movement  in  interstate  commerce  was 
embraced.  And  the  cogency  of  this  is  mani- 
fest since,  if  the  doctrine  were  applied  to 
those  manifold  and  important  subjects  of 
interstate  commerce  as  to  which  Congress 
from  the  beginning  has  regulated,  not  pro- 
hibited, the  existence  of  government  under 
the  Constitution  would  be  no  longer  pos- 
sible. 

The  argument  as  to  delegation  to  the 
states  rests  upon  a  mere  misconception.  It 
is  true  the  regulation  which  the  Webb- 
Kenyon  Act  contains  permits  state  prohibi- 
tions to  apply  to  movements  of  liquor  from 
one  state  into  another,  but  the  will  which 
causes  the  prohibitions  to  be  applicable  is 
that  Congress,  since  the  application  of  state 
prohibitions  would  cease  the  instant  the 
act  of  Congress  ceased  to  apply.  In  fact, 
the  contention   previously  made,   that  the 
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prohibitions  of  the  state  law  were  not  ap- 
plicable to  the  extent  that  they  were  broader 
than  the  Webb-Kenyon  Act,  is  in  direct  con- 
flict with  the  proposition  as  to  delegation 
now  made. 

So  far  as  uniformity  is  concerned,  there 
is  no  question  that  the  act  uniformly  ap- 
plies to  the  conditions  which  call  its  pro- 
visions into  play, — ^tbat  its  provisions  ap- 
ply to  all  the  states,— so  that  the  question 
really  is  a  complaint  as  to  the  want  of 
uniform  existence  of  things  to  which  the 
act  applies,  and  not  to  an  absence  of  uni- 
formity in  the  act  itself.  But,  aside  from 
this,  it  is  obvious  that  the  argument  seeks 
to  engraft  upon  the  Constitution  a  restric- 
tion not  found  in  it;  that  is,  that  the  power 
to  regulate  conferred  upon  Congress  ob- 
tains subject  to  the  requirement  that  regu- 
lations enacted  shall  be  uniform  throughout 
the  United  States.  In  view  of  the  conceded 
power  on  the  part  of  Congress  to  prohibit 
the  movement  of  intoxicants  in  interstate 
commerce,  we  cannot  admit  that  because  it 
did  not  exert  its  authority  to  the  full  limit, 
but  simply  regulated  to  the  extent  of  per- 
mitting the  prohibitions  in  one  state  to  pre- 
vent the  use  of  interstate  commerce  to  ship 
liquor  from  another  state,  Congress  exceed- 
ed its  authority  to  regulate.  We  can  see, 
therefore,  no  force  in  the  alignment  relied 
upon  tested  from  the  point  of  view  of  rea- 
son, and  we  come  to  the  question  of  author- 

It  is  settled,  says  the  argument,  that  in- 
terstate commerce  is  divided  into  two  groat 
classes^  one  embracing  subjects  whicli  do 
not  exact  uniformity,  and  which,  although 
subject  to  the  regulation  of  Congress,  are, 
in  the  absence  of  such  regulation,  subject 
to  the  control  of  the  several  states  (Cooley 
V.  Port  Wardens,  12  How.  290,  18  L.  ed. 
996),  and  the  other  embracing  subjects 
which  do  require  uniformity,  and  which,  in 
the  absence  of  regulation  by  Congress,  re- 
main free  from  all  state  control  (Leisy  v. 
Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681). 
As  to  the  first,  it  is  said.  Congress  may, 
when  regulating,  to  the  extent  it  deems 
wise  to  do  so,  permit  state  legislation  en- 
acted or  to  be  enacted  to  govern,  because 
to  do  so  would  only  be  to  do  that  which 
would  exist  if  nothing  had  been  done  by 
Congress.  As  to  the  second  class,  the  argu- 
ment is,  that  in  adopting  regulations  Con- 
gress is  wholly  without  power  to  provide  for 
the  application  of  state  power  to  any  de- 
gree whatever,  because,  in  the  absence  of 
the  exertion  by  Congress  of  power  to  regu- 
late, the  subject  matter  would  have  been  free 
from  state  control ;  and  because,  besides,  the 
recognition  of  state  power  under  such  cir- 
cumstances would  be  to  bring  about  a  want 
L.R.A.1917B. 


of  uniformity.  But  granting  the  accuracy 
of  the  two  classifications  which  the  proposi- 
tion states,  the  limitation  upon  the  power 
of  Congress  to  regulate  which  is  deduced 
from  the  classifications  finds  no  support  in 
the  authority  relied  upon  to  sustain  it.  Let 
us  see  if  this  is  not  the  case  by  examining 
the  authority  relied  upon.  What  is  that 
authority?  The  ruling  in  Leisy  v.  Hardin, 
supra.  But  that  case,  instead  of  support- 
ing the  contention,  plainly  refutes  it  for 
the  following  reason:  Although  Leisy  v 
Hardin  declared  in  express  terms  that  the 
movement  of  intoxicants  in  interstate  com- 
merce belonged  to  that  class  which  was  free 
from  all  interference  bv  state  control  in 
the  absence  of  regulation  by  Congress,  it 
was  at  the  same  time  in  the  most  explicit 
terms  declared  that  the  power  of  Congress 
to  regulate  interstate  commerce  in  intoxi- 
cants embraced  the  right  to  subject  such 
movement  to  state  prohibitions,  and  tliat 
the  freedom  of  intoxicants  to  move  in  in- 
terstate commerce  and  the  protection  over 
it  from  state  control  arose  only  from  the 
absence  of  congressional  regulation,  and 
would  endure  only  until  Congress  had 
otherwise  provided.  Thus  in  that  case,  in 
pointing  out  that  the  movement  of  intoxi- 
cants in  interstate  commerce  was  under  the 
control  of  Congress  despite  the  wide  scope 
of  the  police  authority  of  the  stat«  over 
the  subject,  it  M'as  said  (p.  108)  :  "Yet 
a  subject  matter  which  has  been  confided 
exclusively  to  Congress  by  the  Constitution 
is  not  within  the  jurisdiction  of  the  police 
power. of  the  state,  unless  placed  there  by 
congressional  action."  Again,  referring  to 
the  uniform  operation  of  interstate  com- 
merce regulations,  it  was  said  (p.  109) : 
"Hence,  inasmuch  as  interstate  commerce, 
consisting  in  the  transportation,  purchase, 
sale,  and  exchange  of  commodities,  is  na- 
tional in  its  character,  and  must  be  gov- 
erned by  a  uniform  system,  so  long  as  Con- 
gress does  not  pass  any  law  to  regulate  it, 
or  allowing  the  states  so  to  do,  it  thereby 
indicates  its  will  that  such  commerce  shall 
be  free  and  untrammeled.**  Further  the 
court  said  (p.  119)  :  "The  conclusion  fol- 
lows that,  as  the  grant  of  the  power  to 
regulate  commerce  among  the  states,  so  far 
as  one  system  is  required,  is  exclusive,  the 
states  cannot  exercise  that  power  without 
the  assent  of  Congress."  Again,  after  point- 
ing out  that  the  question  of  the  prohibition 
of  manufacture  and  sale  of  particular  arti- 
cles was  a  matter  of  state  concern,  it  was 
said  (p.  123)  :  "But,  notwithstanding  it  is 
not  vested  with  supervisory  power  over 
matters  of  local  administration,  the  re- 
sponsibility is  upon  Congress,  so  far  as  the 
regulation  of  interstate  commerce  is  con- 
cerned, to  remove  the  restriction  upon  tiie 
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atate  in  dealing  with  imported  articles  of 
trade  within  its  limits,  which  have  not  been 
mingled  wiUi  the  common  mass  of  property 
therein,  if,  in  its  judgment,  the  end  to 
be  secured  justifies  and  requires  such  ac- 
tion." And  finally,  after  pointing  out  that 
the  states  had  no  power  to  interfere  with 
tlie  movement  of  goods  in  interstate  com- 
merce before  they  had  been  commingled 
with  the  property  of  the  state,  it  was  said 
that  this  limitation  obtained  "in  the  ab- 
sence of  congressional  permission'*  to  the 
state   (p.  124). 

TIius  it  follows  that  although  we  accept 
the  classification  of  interstate  commerce  in 
intoxicants  made  in  Leisy  v.  Hardin,  we 
C0UI4  not  accept  the  contention  which  is 
now  based  upon  that  classification  without 
in  effect  overruling  that  case,  or,  what  is 
equivalent  thereto,  refusing  to  give  effect 
to  the  doctrine  of  that  case  announced  in 
terms  so  certain  that  there  is  no  room  for 
controversy  or  contention  concerning  them. 
But  we  would  be  required  to  go  further 
than  this,  since  it  would  result  that  we 
would  have  to  shut  our  eyes  to  the  con- 
struction put  upon  the  ruling  in  Leisy  v. 
Hardin  by  Congress  in  legislating  when  it 
adopted  the  Wilson  Act,  and  also  to  prac- 
tically overrule  the  line  of  decisions  which 
we  have  already  referred  to  sustaining 
and  enforcing  that  act.  Let  us  see  if  this 
is  not  certain.  As  we  have  already  pointed 
out,  the  very  regulation  made  by  Congress 
in  enacting  the  Wilson  Law  to  minimize 
the  evil  resulting  from  violating  prohibi- 
tions of  state  law  by  sending  liquor 
through  interstate  commerce  into  a  state, 
and  selling  it  in  violation  of  such  law,  was 
to  divest  such  shipments  of  their  interstate 
commerce  character  and  to  strip  them  of 
the  right  to  be  sold  in  the  original  package 
free  from  state  authority  which  otherwise 
would  have  obtained.  And  that  Congress 
had  the  right  to  enact  this  legislation  mak- 
ing existing  and  future  state  prohibitions 
applicable  was  the  express  result  of  the 
decided  cases  to  which  we  have  referred, 
beginning  with  Re  Rahrer,  140  U.  S.  54d, 
35  L.  ed.  572,  11  Sup.  Ct.  Rep.  865.  As 
the  power  to  regulate  which  was  manifest- 
ed in  the  Wilson  Act,  and  that  which  was 
exerted  in  enacting  the  Webb-Kenyon  Law, 
are  essentially  identical,  the  one  being 
but  a  larger  degree  of  exertion  of  the  iden- 
tical power  which  was  brought  into  play 
in  the  other,  we  are  unable  to  understand 
upon  what  principle  we  could  hold  that  the 
one  was  not  a  regulation  without  holding 
that  the  other  had  the  same  infirmity, — a 
result  which,  as  we  have  previously  said, 
would  reverse  Leisy  v.  Hardin  and  over- 
throw the  many  adjudications  of  this  court 
sustaining  the  Wilson  Act. 
L.R.A.1917B. 


These  consideraticms  diispose  of  the  oon- 
tention,  but  we  do  not  stop  with  stating 
them,  but  recur  again  to  the  reason  of 
things  for  the  purpose  of  pointing  out  the 
fundamental  error  upon  which  the  conten- 
tion rests.  It  is  this:  the  mistaken  as- 
sumption that  the  accidental  considerations 
which  eause  a  subject,  on  the  one  hand,  to 
come  under  state  cointrol  in  the  absence 
of  congressional  regulation,  and  other  sub- 
jects, on  the  contrary,  to  be  free  from 
state  control  until  Congress  has  acted,  are 
the  essential  criteria  by  which  to  test  the 
question  of  the  power  of  Congress  to  regu- 
late and  the  mode  in  which  the  exertion 
of  that  power  may  be  manifested.  The  two 
things  are  widely  different,  since  the  right 
to  regulate  and  its  scope  and  the  mode  of 
exertion  must  depend  upon  the  power  pos- 
sessed by  Congress  over  the  subject  regu- 
lated. Following  the  unerring  path  pointed 
out  by  that  great  principle  we  can  see  no 
reason  for  saying  that  although  Congress, 
in  view  of  the  nature  and  character  of  in- 
toxicants, had  a  power  to  forbid  their  move- 
ment in  interstate  commerce,  it  had  not  th>i 
authority  to  so  deal  with  the  subject  as  to 
establish  a  regulation  (which  is  wh&t  was 
done  by  the  W^ebb-Kenyon)  making  it  im- 
possible for  one  state  to  violate  the  pro- 
hibitions of  the  laws  of  another  through  the 
channels  of  interstate  commerce.  Indeed, 
we  can  see  no  escape  from  the  conclusion 
that  if  we  accepted  the  proposition  urged, 
we  would  be  obliged  to  announce  the  con- 
tradiction in  terms  that  because  Gongrefls 
had  exerted  a  regulation  lesser  in  power 
than  it  was  authorized  to  exert,  therefore 
its  action  was  void  for  excess  of  power. 
Or,  in  other  words,  stating  the  necessary 
result  of  the  argument  from  a  concrete 
consideration  of  the  particular  subject  here 
involved,  that  because  Congress,  in  adopting 
a  regulation,  had  considered  the  nature  and 
character  of  our  dual  system  of  government, 
state  and  nation,  and  instead  of  absolutely 
prohibiting,  had  so  conformed  its  regula- 
tion as  to  produce  co-operation  between  the 
local  and  national  forces  of  government  to 
the  end  of  presei*\ang  the  rights  of  all,  it 
had  thereby  transcended  the  complete  and 
perfect  power  of  regulation  conferred  by 
the  Constitution.  And  it  is  well  again  to 
point  out  that  this  abnormal  result  to  which 
the  argument  leads  concerns  a  subject  as  to 
which  both  state  and  nation,  in  their  re- 
spective spheres  of  authority,  possessed  the 
supremest  authority  before  the  action  of 
Congress  which  is  complained  of;  and  h^ice 
the  argument  virtually  comea  to  the  asser- 
tion that,  in.  some  undisclosed  way,  by  the 
exertion  of  congressional  authority,  power 
I  possessed  has  evaporated. 

It  is  only  necessary  to  point  out  that  the 
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considerations  which  we  have  stated  dis- 
pose of  all  contentions  that  the  Webb-Ken- 
yon  Act  is  repugnant  to  the  due  process 
clause  of  the  5th  Amendment,  since  what 
we  have  said  concerning  that  clause  in  the 
14th  Amendment  as  applied  to  state  power 
is  decisive. 

Before  concluding,  we  come  to  consider 
what  we  deem  to  be  arguments  of  incon- 
venience which  are  relied  upon;  that  is, 
the  dread  expressed  that  the  power  by 
regulation  to  allow  state  prohibitions  to 
attach  to  the  movement  of  intoxicants  lays 
the  basis  for  subjecting  interstate  com- 
merce in  all  articles  to  state  control,  and 
therefore  destroys  the  Constitution.  The 
want  of  force  in  the  suggested  inconven- 
ience becomes  patent  by  considering  the 
principle  which,  after  all,  dominates  and 
controls  the  question  here  presented;  that 
is,  the  subject  regulated  and  the  extreme 
power  to  which  that  subject  may  be  sub- 
jected. The  fact  that  regulations  of  liquor 
have  been  upheld  in  numberless  instances 


which  would  have  been  repugnant  to  the 
great  guaranties  of  the  Constitution  but 
for  the  enlarged  right  possessed  by  govern- 
ment to  regulate  liquor  has  never,  that 
we  are  aware  of,  been  taken  as  affording 
the  basis  for  tlie  thought  that  government 
might  exei*t  an  enlarged  power  as  to  sub- 
jects to  which,  under  the  constitutional 
guaranties,  such  enlarged  power  could  not 
be  applied.  In  other  words,  the  exceptional 
nature  of  the  subject  here  regulated  is  that 
basis  upon  which  the  exceptional  power 
exerted  must  rest,  and  affords  no  ground 
for  any  fear  that  such  power  may  be  con- 
stitutionally extended  to  things  which  it 
may  not,  consistently  with  the  guaranties 
of  the  Constitution,  embrace. 
Affirmed. 

Mr.  Justice  McReynolds  concurs  in  the 
result. 

Mr.  Juatice  Holmes  and  Mr.  Justice  Van 
Bevanter  dissent. 


Annotatio: 


,  conttructiony  and  effect  of  Webb-Kenyon 
Act 


The  Webb-Kenyon  Act  is  discussed  in 
the  note  in  L.R.A.1916C,  299  et  seq. 
Since  the  date  of  that  note  it  has  been 
held,  in  accord  with  the  rule  of  the 
earlier  easeS;  that  the  act  removes  the 
protection  of  the  interstate  commerce 
clause  only  from  shipments  intended  to 
be  received,  possessed,  sold,  or  in  any 
manner  used,  in  violation  of  the  local 
law.  Accordingly,  it  being  alleged  in 
an  action  of  replevin  brought  to  recover 
the  possession  of  intoxicating  liquor 
which  had  been  seized  by  a  state  officer, 
while  still  in  the  possession  of  the  car- 
rier, that  the  consignees  did  not  intend 
to  receive,  possess,  sell,  or  in  any  man- 
ner use  the  liquor  in  violation  of  a  state 
law,  but  each  would  have  used  the  same 
in  compliance  therewith,  and  there  being 
no  sufficient  evidence  to  the  contrary,  it 
was  held  that  the  plaintiff  was  entitled 
to  recover  the  liquor.  Chicago,  B.  &  Q. 
B.  Co.  v.  Giles  (1916)  235  Ted.  804  The 
only  fact  relied  upon  for  the  purpose  of 
showing  that  the  consignee  intended  to 
receive  the  liquor  in  violation  of  the 
state  act  was  that  there  was  a  failure  to 
place  on  each  package  an  inscription 
that  the  package  contained  intoxicating 
liquor.  The  court  further  holds  that 
the  state  had  no  power  to  enact  a  stat- 
ute requiring  the  marking  of  interstate 
shipments,  first,  because  Congress  had  | 
enacted   a   law   in   regard   thereto,   and 

second  independently  of  this,  the  sub- ' 
L.R.A.1917B. 


ject  was  not  a  proper  one  for  state  ac« 
tion. 

It  is  stated  in  Brennen  v.  Southern 
Exp.  Co.  (1916)  —  S.  0.  — ,  90  S.  E.  402, 
that  while  the  Webb-Kenyon  Act  does 
divest  of  their  interstate  character  in- 
toxicating liquors  shipped  into  a  state  in 
violation  of  its  laws,  and  withdraw  from 
them  the  protection  of  interstate  com- 
meree,  it  evidently  contemplates  the  vio- 
lation of  valid  state  laws  only.  The 
court  was  accordingly  of  the  opinion 
that  in  the  case  of  a  prosecution  for 
importing  liquor  into  the  state  in  viola- 
tion of  a  state  law  that  was  invalid,  be- 
cause it  made  injurious  discriminations 
against  the  products  of  other  states,  the 
Webb-Kenyon  Act  had  no  application.     < 

The  court  in  Brennen  v.  Southern  Exp. 
Co.  (S.  0.)  supra,  holds  that  a  statute 
which,  by  implication,  at  least,  prohib- 
ited the  receipt  for  personal  use  of  more 
than  a  certain  quantity  within  a  stated 
time,  was  invalid  for  unlawful  discrim- 
ination, while  the  state  was  engaged  in 
the  dispensary  business,  selling  intoxi- 
cating liquors  in  unlimited  quantities 
to  any  person  who  desired  to  purchase, 
but  that,  after  the  repeal  of  the  dispen- 
sary statute  and  the  prohibition  of  the 
sale  of  intoxicating  liquors,  the  statute 
thus  preventing  the  importation  became 
valid,  (k^ee,  in  this  connection,  the  note 
to  Atkinson  v.  Southern  Exp.  Co.  48 
L.R.A.(N.S.)  349,  as  to  the  effect  of  the 
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remoTal  of  constitutional  objections  to  a 
statute.) 

It  was  held  in  the  Brennen  Case,  in 
reviewing  a  prosecution  under  a  state 
statute  which  prohibited  the  importation 
of  liquor,  but  provided  that  a  person 
might  receive  for  personal  use  a  quanti- 
ty not  exceeding  1  gallon  within  any 
calendar  month,  that  the  Webb-Kenyon 
Law  is  applicable  to  shipments  intended 
only  for  personal  use,  provided  such 
shipments  and  the  receipt,  possession,  or  j 
use  of  the  liquor  be  in  violation  of  state 
law.  In  other  words,  the  Webb-Kenyon 
Act  removed  any  objection  to  the  pro- 
hibition of  importation  for  personal  use, 
arising  from  the  interstate  commerce 
clause  of  the  Federal  Constitution. 
The  court  then  considers  the  ques- 
tion of  whether  the  state  has  the 
power  to  regulate  and  control  the 
personal  use  of  intoxicating  liquor  by 
its  citizens,  and  concludes  that  it  has 
such  power.  This  latter  question,  of 
course,  is  not  considered  exhaustively  in 
these  notes. 

In  State  v.  Selsor  (1916)  —  La.  — , 
73  So.  270,  the  Webb-Kenyon  Act  was 
held  to  authorize  the  application  of  a 
statute  making  it  unlawful  for  any  per- 
son to  use  the  name  of  another  in  order- 
ing or  receiving  shipments  of  intoxicat- 
ing liquor  in  prohibited  territory  to  ship- 
ments from  without  the  state. 

It  not  being  shown  that  the  defendant 
did  not  intend  to  use  the  liquor  in  viola- 
tion of  the  laws  of  the  state,  the  court 
in  State  v.  Selsor  (La.)  supra,  seems  to 
have  assumed  that  it  was  to  be  so  used, 
in  order  to  bring  it  within  the  operation  I 


of  the  Webb-Kenyon  Act.  Such  an  as- 
sumption seems  unnecessary  in  this 
case,  in  view  of  the  fact  that  the  ''re- 
ceipt''  of  the  liquor  was  made  an  of- 
fense by  the  statute  involved. 

It  was  urged  in  State  v.  Selsor  (La.) 
supra,  that  a  citizen  cannot  constitution- 
ally be  prohibited  from  keeping  intoxi- 
cating liquor  for  his  own  use,  and  that 
if  the  Webb-Kenyon  Act  is  to  be  given 
a  construction  that  will  justify  such  a 
law,  it  is  unconstitutional.  It  not  being 
proved  that  the  defendant  ordered  or  re- 
ceived the  liquor  for  his  own  use,  the 
court  states  that  the  admission  that  he 
stands  charged  with  six  other  similar 
offenses  suggests  the  contrary.  After 
stating  this,  the  court  overrules  the  ar- 
gument that  the  Webb-Kenyon  Act  is 
unconstitutional,  stating  that  the  act  is 
presumed  to  be  constitutional,  and  no 
case  is  cited  by  defendant  to  sustain  his 
contention   to   the  contrary. 

The  holding  in  Glenn  v.  Southern  Exp. 
Co.  (1915)  170  N.  0.  286,  KR.A.  — ,  — , 
87  S.  E.  136,  with  reference  to  the  va- 
lidity of  the  Webb-Kenyon  Act,  is  fol- 
lowed in  State  v.  Little  (1916)  171  K. 
0.  805,  88  S.  E.  723. 

The  Webb-Kenyon  Act  is  held  not  in- 
valid as  an  attempt  to  confer  upon  the 
state  the  power  to  regulate  interstate 
commerce,  in  Brennen  v.  Southern  Exp. 
Co.  (1916)  —  S.  C.  — ,  90  S.  E.  402. 

The  constitutionality  of  the  act  is  now 
finally  settled  by  the  decision  of  the 
United  States  Supreme  Court  in  Jam£.h 
Ci-ARK  Distilling  Co.  v.  Western 
Maryland  R.  Co.  ante,  1218. 

W.  A.  E. 


ARIZONA  SrPREME  COURT. 

W.  J.  STURGEON,  Appt., 

V. 

STATE  OF  ARIZONA. 

(17  Ariz.  513,  154  Pac.  1050.) 

Intozicatins  liquors  —  prohibiting  in- 
troduction into  state  for  personal  use 
—  validity. 

1.  A  constitutional  prohibition  of  the  in- 
troduction of  intoxicating  liquor  into  the 
state,  under  penalty,  cannot  prevent  its 
introduction  for  mere  possession  or  per- 
sonal use,  where  such  possession  or  use 
is  not  otherwise  made  unlawful,  under  the 
Webb-Kenyon  Act,  prohibiting  the  trans- 
Note.  —  For  constitutionality,  construc- 
tion, and  effect  of  Webb-Kenyon  Act,  see 
James  Clark  Distilling  Vo.  v.  Western 
Maryland  R.  Co.  ante,  1218,  and  annotation 
appended  thereto. 
L.l^A.1917B. 


porting  from  one  state  to  another  of  intoxi- 
cating liquor  intended  to  be  received,  pos- 
sessed, sold,  or  in  any  manner  used  in  vio- 
lation of  the  state  law. 
For  other  cases,  see  Commerce,  IV.  a,  m 
Dig.  1-5B  N,  8. 

Indictment  —  duplicity  —  words  not  in 
Constitution. 

2.  An  information  charging  bringing  and 
introducing  intoxicating  liquor  into  the 
state  in  violation  of  the  Constitution  is  not 
bad  for  duplicity,  although  the  Constitution 
merely  prohibits  the  introduction  of  suck 
liquor,  since  the  words  are  synonymous. 
For  other  cases ,  see  Indictment t  etc.,  11,  d, 

in  Dig.  1-52  N.  8. 

Same  —  failure  to  negative  exceptions. 

3.  An  information  for  introducing  in- 
toxicating liquor  into  the  state  is  not  bad 
for  failure  to  negative  a  lawful  use,  if  no 
exception  is  made  by  the  statute  under 
wliich  the  prosecution  is  instituted. 

For  other  cases,  see  Indictment,  etc,  II,  c, 
in  Dig.  1-62  N.  8. 
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Intoxicating  liquor  —  forbidding  in- 
troduction Into  state  —  claim  of  prop- 
er use  —  liability. 

4.  A  mere  claim  that  one  bringing  In- 
toxicating liquor  into  the  state  in  violation 
of  a  constitutional  prohibition  intended  it 
for  pergonal  use  will  not  defeat  a  prosecu- 
tion, but  the  question  of  his  liability  vel 
non  depends  upon  the  use  to  which  the 
liquor  is  actually  intended  to  be  put. 
For  other  cases,  see  Intoxicating  Liquors, 

IIL  a,  in  Dig,  1^2  N.  8. 

(February  12,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Yuma  County, 
convicting   him  of   bringing  and   introduc- 
ing   into    the    state    intoxicating    liquors. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wnpperman  &  Wupperman 
for  appellant. 

Messrs.  Wiley  E.  Jones,  Attorney  Gen- 
eral, lieslie  C.  Hardy,  George  W.  Har- 
ben,  Assistant  Attorneys  General,  John 
H.  Campbell  and  S.  Ij.  Kingan,  for  ap- 
pellee : 

The  amendment  intended  to  prohibit  the 
use  of  into.xicating  liquors. 

Southern  Exp.  Co.  v.  Whittle,  194  Ala. 
406,  L.R.A.1916C,  278,  69  So.  652;  Re 
Cmne,  27  Idaho,  671,  L.R.A.— ,  — ,  151 
Pac.  1006;  Atkinson  v.  Southern  Exp.  Co 
94  S.  C.  444,  48  L.R.A.(X.S.)  349,  78  S. 
E.  516;  Glenn  v.  Southern  Exp.  Co.  170  N. 
C.  286,  L.R.A.— ,  — ,  87  S.  E.  130. 

Prohibiting  the  use  of  intoxicating  liquors 
is  a  valid  police  regulation. 

Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273 ;  Purity  Extract  & 
Tonic  Co.  V.  Lynch,  226  U.  S.  192,  57  L.  cd. 
184,  33  Sup.  Ct.  Rep.  44;  Noble  State  Bank 
V.  Haskell,  219  U.  S.  104,  55  L.  ed.  112,  32 
L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep.  186, 
Ann.  Cas.  1912A,  487;  Foster  v.  Kansas, 
112  U.  S.  201,  28  L.  ed.  629,  5  Sup.  Ct. 
Rop.  897 ;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  24  L.  ed.  989 ;  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  Crowley  v. 
Christensen,  137  U.  S.  91,  34  L.  ed.  620,  11 
Sup.  Ct.  Rep.  13;  Marks  t.  State,  159  Ala. 
71,  133  Am.  St.  Rep.  20,  48  So.  864;  State 
V.  Phillips,  109  Miss.  22,  L.R.A.1915D,  530, 
67  So.  651;  Lincoln  v.  Smith,  27  Vt.  328; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  New  York  ex 
rel.  Silz  v.  Hesterberg,  211  U.  S.  31,  53 
L.  ed.  75,  29  Sup.  Ct.  Rep.  10;  Patsone  v. 
Pennsylvania,  232  U.  S.  138,  58  L.  ed.  539, 
M  Sup.  Ct.  Rep.  281 ;  Booth  v.  Illinois,  184 
X;.  S.  426,  46  L.  ed.  625,  22  Sup.  Ct.  Rep. 
425;  Otis  v.  Parker,  187  U.  S.  607,  47  L. 
ed.  326,  23  Sup.  Ct.  Rep.  168;  MUrphy  ▼. 
L.R.A.1917B. 


California,  226  U.  S.  628,  56  L.  ed.  1229, 
41  L.R.A.(N.S.)  153,  32  Sup.  Ct.  Rep.  697; 
Re  Rahrer,  140  U.  S.  545,  35  L.  ed.  572,  11 
Sup.  Ct.  Rep.  865. 

The  bare  introduction  or  attempted  in- 
troduction of  intoxicating  liquors  into  the 
state  of  Arizona  constitutes  an  offense,  and, 
within  the  meaning  of  the  Webb-Kenyon 
Act,  is  unlawful. 

Adams  Exp.  Co.  v.  Com.  154  Ky.  462, 
48  L.R.A.(N.S.)  342,  157  S.  W.  908;  West 
Virginia  v.  Adams  Exp.  Co.  L.R.A.1916C, 
291,  135  C.  C.  A.  464,  219  Fed.  794. 

The  real  purpose  of  prohibiting  legisla- 
tion is  to  prevent  personal  use  of  liquor. 

Lincoln  v.  Smith,  27  Vt.  328;  Marx  v. 
State,  159  Ala.  71,  133  Am.  St.  Rep.  20, 
48  So.  864;  Southern  Exp.  Co.  v.  Whittle, 
194  Ala.  406,  L.R.A.1916C,  278,  69  So.  662 ; 
State  ▼.  Phillips,  109  Miss.  22,  L.R.A.1915D, 
530,  67  So.  651;  West  Virginia  y.  Adams 
Exp.  Co.  L.R.A.1916C,  291,  135  0.  C.  A. 
464,  219  Fed.  794;  Golden  &  Co.  v.  Justice's 
Ct.  23  Cal.  App.  778,  140  Pac.  49. 

A  citizen  has  no  right  to  receive  and 
possess  liquors  for  personal  use. 

Southern  Exp.  Co.  ▼.  Whittle,  194  Ala. 
406,  L.R.A.1916C,  278,  69  So.  652;  Glenn 
V.  Southern  Exp.  Co.  170  N.  C.  286,  L.R.A. 
— >  — ,  87  S.  E.  136;  Van  Winkle  v.  State, 
4  Boyce  (Del.)  578,  91  Atl.  385,  Ann.  Cas. 
1916b,  104;  Atkinson  v.  Southern  Exp.  Co. 
94  S.  C.  444,  48  L.R.A.(N.S.)  349,  78  S. 
E.  516;  State  v.  Davis,  —  W.  Va.  — ,  87 
S.  E.  262. 

The  taking  in  one's  personal  possession  of 
liquors,  onto  an  Indian  Reservation,  or  into 
Indian  country,  is  an  '^introduction,"  re- 
gardless of  its  use. 

Dick  V.  United  States,  208  U.  S.  340,  62 
L.  ed.  520,  28  Sup.  Ct.  Rep.  399;  United 
States  V.  Sutton,  215  U.  S.  291,  54  L.  ed. 
200,  30  Sup.  Ct.  Rep.  116;  Hallowell  v. 
United  States,  221  U.  S.  317,  55  L.  ed.  760, 
31  Sup.  Ct.  Rep.  587;  McSpadden  v.  United 
States,  140  C.  C.  A.  413,  224  Fed.  935. 

Per  Curiam: 

The  appellant  M'as  tried  and  convicted 
under  an  information  that  charged  him 
with  bringing  and  introducing  into  the  state 
of  Arizona  from  outside  the  limits  of  said 
state  intoxicating  liquor,  to  wit,  one  quart 
of  wine.  He  demurred  to  the  information 
on  the  ground  that  it  did  not  negative  that 
it  was  introduced  for  his  personal  use.  The 
demurrer  was  overruled.  On  the  trial  he 
offered  to  prove  that  he  brought  the  intoxi- 
cating liquor  into  the  state  for  his  personal 
use.  This  offer  of  proof  was  denied  by 
the  court.  From  the  judgment  of  conviction 
this  appeal  is  prosecuted,  the  appellant  as- 
signing as  errors  the  order  overruling  his  de- 
murrer and  the  refusal  of  his  offer  of  evi- 
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dence  of  intended  personal  use.  The  ques- 
tion, then,  as  to  whether  one  may  introduce 
into  the  state  of  Arizona  intoxicating  liquors 
for  his  personal  use,  is  squarely  presented 
for  decision. 

The  prohibition  amendment  to  the  Con- 
stitution (article  23,  §  1)  reads  as  follows: 
** Ardent  spirits,  ale,  beer,  wine,  or  intoxicat- 
ing liquor  or  liquors  of  whatever  kind  shall 
not  be  manufactured  in  or  introduced  into 
the  state  of  Arizona  under  any  pretense. 
Every  person  who  sells,  exchanges,  gives, 
barters,  or  disposes  of  anv  ardent  spirits, 
ale,  beer,  wine,  or  intoxicating  liquor  of 
any  kind  to  any  person  in  the  state  of 
Arizona,  or  who  manufactures,  or  introduces 
into,  or  attempts  to  introduce  into  the  state 
of  Arizona  any  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  of  any  kind, 
shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  shall  be  imprisoned  for  not  less 
than  ten  days  nor  more  than  two  years  and 
fined  not  less  than  $25  and  costs  nor  more 
than  $300  and  coats  for  each  offense;  pro- 
vided, that  nothing  in  this  amendment  con- 
tained shall  apply  to  the  manufacture  or 
sale  of  denatured  alcohol." 

Three  crimes  are  defined  and  denounced 
by  this  section:  (1)  The  traffic  in  intoxicat- 
ing liquors:  (2)  the  manufacture  of  intoxi- 
cating liquors;  and  (3)  the  introducing  or 
attempt  to  introduce  into  the  state  of  in- 
toxicating liquors. 

The  offense  with  which  the  appellant  is 
charged  falls  within  the  third  class.  It  is 
his  contention  that  the  provision  of  the  con- 
stitutional amendment  making  it  a  crime  to 
introduce  into  the  state  intoxicating  liquors 
is  unconstitutional  as  an  attempt  to  regulate 
interstate  commerce.  There  can  be  no  mis- 
taking the  meaning  of  the  language  used  in 
the  amendment  with  regard  to  the  introduc- 
tion of  intoxicating  liquors;  it  plainly  and 
clearly  attempts  to  forbid  and  punish  every 
person  "who  .  .  .  introduces  into,  or 
attempts  to  introduce  into  the  8tat«  of  Ari- 
zona'* intoxicating  liquors. 

In  Brown  v.  State,  17  Ariz.  314,  152  Pac. 
578,  we  had  occasion  to  refer  to  the  source 
from  whicii  oinr  prohibition  amendment  to 
the  Con«^titnticn  was  taken.  It  was  found 
to  be  a  rescript,  with  such  modifications  as 
to  make  it  applicable  to  the  state,  from  the 
act  of  Congress  regulating  trade  and  inter- 
course with  the  Indian  tribes. 

In  United  States  v.  HoUiday,  3  Wall.  407- 
416,  18  L.  ed.  182-185,  Justice  Miller,  in 
searching  for  the  meaning  of  the  congres- 
liional  act  which  we  adopt  said: 

"The  act  in  question,  although  it  may  par- 
take of  some  of  the  qualities  of  tho^e  acts 
passed  by  state  legislatures,  which  have  been 
referred  to  the  police  powers  of  the  states, 
•is,  we  think,  still  more  clearly  entitled  to 
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I  be  called  a  regulation  of  commerce.  'Com- 
merce,' says  Chief  Justice  Marshall,  in  the 
opinion  in  Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  ed.  23,  to  which  we  so  often  turn  with, 
profit  when  this  clause  of  the  Constitution  is 
under  consideration,  'commerce  undoubted- 
ly is  traffic  but  it  is  something  more;  it  is 
intercourse,*  The  law  before  us  professes 
to  regulate  traffic  and  intercourse  with  the 
Indian  tribes.  It  manifestly  does  both.  It 
relates  to  buying  and  selling  and  exchang- 
ing commodities,  which  is  the  essence  of  all 
commerce,  and  it  regulates  the  intercourse 
between  the  citizens  of  the  United  States 
and  those  tribes,  which  is  another  branch 
of  commerce,  and  a  very  important  one. 

"If  the  act  under  consideration  is  a  regu- 
lation of  commerce,  as  it  undoubtedly  is, 
does  it  regulate  that  kind  of  commerce  which 
is  placed  within  the  control  of  Congress  by 
the  Constitution?  The  words  of  that  instru- 
ment are:  'Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  In- 
dian tribes.*  Commerce  with  foreign  na- 
tions, without  doubt,  means  commerce  be- 
tween citizens  of  the  United  States  and 
citizens  or  subjects  of  foreign  govern- 
ments, as  individuals.  And  so  commerce 
with  the  Indians  tribes  means  commerce 
with  the  individuals  composing  those  tribes. 
The  act  before  us  describes  this  precise 
kind  of  traffic  or  commerce,  and  therefore 
comes  within  the  terms  of  the  constitutional 
provisions:" 

That  feature  of  our  constitutional  amend- 
ment, therefore,  that  undertakes  to  make  it  . 
a  crime  to  introduce  or  attempt  to  introduce 
intoxicating  liquors  into  the  state,  under  the 
Federal  decisions,  pertains  to  commerce,  the 
regulation  of  which  with  foreign  countries 
and  between  the  states  and  with  the  Indian 
tribes  is  exclusively  lo^ed  in  the  Congress. 

It  has  been  many  times  decided  by  the 
courts  that  intoxicating  liquors  are  subjects 
of  interstate  commerce,  to  be  regulated  by 
congressional  legislation,  and  exempt  from 
state  interference.  7  Cyc.  437,  and  authori- 
ties under  note  19;  Leisy  v.  Hardin,  135 
U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681;  Louisville  &  N.  R. 
Co.  v.  F.  W.  Cook  Brewing  Co.  223  U.  S. 
70,  66  L.  ed.  355,  32  Sup,  Ct.  Rep.  189. 

Until  1890,  when  the  Wilson  Act  was 
passed  (Act  Cong.  Aug.  8,  1890,  chap.  728, 
26  Stat,  at  L.  313,  Comp.  Stat.  1013,  § 
8738),  the  interstate  character  of  intoxi- 
cating liquors  had  been  considered  and 
treated  as  that  of  other  commodities  of  in- 
terstate traffic.  Thus,  it  has  been  held  that 
a  state  prohibition  law  did  not  reach  or 
affect  into.xicating  liquors  as  long  as  they 
remainofl  in  the  original  package.  Leisy  v. 
'Hardin;   135   U.   S.   100,   34  L.   ed.   128,   3 
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Intern.  Com  Hep.  :)0,  10  Sup.  Ct  Rep.  681. 
The  Wilson  Act  worked  a  radical  change  in 
the  law,  and  therefore  those  decisions  ren- 
dered by  the  United  States  courts  prior  to 
its  enactment  are  no  longer  applicable  and 
need  not  be  considered  in  determining  the 
power  of  the  state  to  suppress  the  liqiior 
traffic.  Under  the  Wilson  Act,  intoxicating 
liquors  when  imported  into  one  state  from 
ft  not  her,  immediately  upon  delivery  to  the 
consignee,  whether  in  the  original  package 
or  not,  become  subject  to  the  law  of  the 
state.  As  was  said  in  Delameter  v.  South 
Dakota,  205  U.  S.  93,  61  L.  ed.  724,  27  Sup. 
Ct.  Rep.  447,  10  Ann.  Cas.  733:  ''In  other 
words,  that  Congress,  sedulous  to  prevent  its 
exclusive  right  to  regulate  commerce  from 
interfering  with  the  power  of  tlie  states 
over  intoxicating  liquor,  by  the  Wilson  Aet 
adopted  a  special  rule  enabling  the  states 
to  extend  their  authority  as  to  such  liquor 
shipped  from  other  states  before  it  became 
commingled  with  the  mass  of  other  prop- 
erty in  the  state  by  a  sale  in  the  original 
package.'* 

The  Wilson  Act  did  not  devest,  or  attempt 
to  devest,  intoxicating  liquors  of  their  inter> 
state  commerce  character  further  than  to 
make  them  subject  to  the  local  laws,  at  an 
eai'lier  date.  Prohibition  in  one  state  was 
no  impediment,  under  the  Wilson  Act,  to 
the  shipping  or  transporting  of  intoxicating 
liquors  therein,  and  the  interBtate  traffic  in 
intoxicating  liquors,  it  is  well  known,  con- 
tinued to  thrive  and  prosper  with  little 
abatement  in  "drv"  territory,  notwithstand- 
ing  the  Wilson  Act. 

If  it  be  held  that  the  introduction  clause 
of  the  amendment  is  effective,  it  can  only  be 
on  account  of  decided  changes  wrought  in 
the  Federal  laws  in  regard  to  interstate  ship- 
ments of  intoxicating  liquors.  Before  the 
passage  of  the  Webb-Kenyon  Act,  under  all 
the  decisions  it  would  be  ineffectual,  and  the 
question  is:  How  far  and  to  what  extent 
does  the  Webb-Kenyon  Act  alter  the  law  as 
it  formerly  existed?  That  act,  including  its 
title,  passed  on  March  1,  1913,  omitting  ex- 
traneous words,   reads  as  follows: 

An  Act  Devesting  Intoxicating  Liquors  of 
Their  Interstate  Character  in  Certain  Cases. 
.  .  .  The  shipment  or  transportation 
.  of  .  .  .  intoxicating  liquor, 
.  from  one  state  ...  into  any 
other  state,  .  .  .  which  .  .  .  intoxi- 
cating liquor  is  intended,  by  any  person  in- 
terested therein,  to  be  received,  possessed, 
sold,  or  in  any  manner  used,  either  in  the 
original  package  or  otherwise,  in  violation 
of  any  law  of  such  state,  ...  is  hereby 
prohibited.  37  Stat,  at  L.  699,  chap.  90, 
Comp.  Stat.  1913,  §  8739. 

As  to  the  purpose  and  meaning  of  the 
L.R.A.1917B.  7« 


Webb-Kenyon  Act,  ^e  fall  back  upon  the 
opinion  of  the  United  States  Supreme  Court, 
as  expressed  by  Justice  Day,  in  Adams  Exp. 
Co.  V.  Kentucky,  238  U.  S.  190-198,  69  L. 
ed.  1267-1270,  36  Sup.  a.  Rep.  826,  L.ILA. 
1916C,  273,  Ann.  Cas.  1915D,  1167: 

'*That  the  act  did  not  assume  to  deal  with 
all  interstate  commerce  shipments  of  intoxi- 
cating liquors  into  prohibitory  territory  in 
the  states  is  shown  in  its  title,  which  ex- 
presses the  purpose  to  devest  intoxicating 
liquors  of  their  interstate  character  in  cer- 
tain  cases.  What  such  cases  should  be  was 
left  to  the  text  of  the  act  to  develop.     .     .     . 

''It  would  be  difficult  to  frame  language 
more  plainly  indicating  the  purpose  of  Con- 
gress not  to  prohibit  all  interstate  shipment 
or  transportation  of  liquor  into  so-called  dry 
territory,  and  to  render  the  prohibition  of 
the  statute  operative  only  where  the  liquor 
is  to  be  dealt  with  in  violation  of  the  local 
law  of  the  state  into  which  it  is  thus  shipped 
or  transported.  Such  shipments  are  prohib- 
ited only  when  such  person  interested  in- 
tends that  they  shaU  be  possessed^  sold,  or 
used  in  violation  of  any  law  of  the  state 
wherein  they  are  received.  Thus  far  and  no 
farther  has  Congress  seen  fit  to  extend  the 
prohibitions  of  the  act  in  relation  to  inter- 
state shipments.  Except  as  affected  by  the 
Wilson  Act,  which  permits  the  state  laws  to 
operate  upon  liquors  after  termination  of 
the  transportation  to  the  consignee,  and  the 
Webb-Kenyon  Act,  which  prohibits  the 
transportation  of  liquors  into  the  state,  to 
be  dealt  with  therein  in  violation  of  local 
law,  the  subject  matter  of  such  interstate 
shipment  is  left  untouched  and  remains 
within  the  sole  jurisdiction  of  Congress  un- 
der the  Federal  Constitution."  (Italics 
ours. ) 

In  Gherna  v.  State,  16  Ariz.  344,  146  Pac. 
494,  Ann.  Cas.  1916D,  94,  we  said,  concern- 
ing the  prohibition  amendment :  ''Evidently 
the  main  purpose  and  controlling  principle 
pervading  the  amendment  is  to  prohibit  the 
manufacture  in  Ariisona,  and  to  prohibit  the 
disposal  thereof  to  any-  person  in  Arizona 
in  any  way,  of  ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  liquor  of  any  kind.  It  is 
not  questioned  in  this  case  that  the  state 
may,  in  the  proper  exercise  of  its  police 
powers,  enact  such  legislation.  The  power 
to  regulate,  restrain,  or  prohibit  whatever 
is  injurious  to  the  public  health  and  morals 
is  universally  recognized." 

It  being  settled  that  traffic  in  intoxicating 
liquor  in  this  state  is  a  crime,  it  follows 
that  the  shipment,  transportation,  or  intro- 
duction of  intoxicating  liquor  into  the  state 
with  the  intention  to  sell,  barter,  exchange, 
give  away,  or  dispose  of,  devest,  under  the 
Webb-Kenyon  Act,  such  intoxicating  liquor 
of   its   interstate  commerce  character,  and 
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leaves  the  state  free  ih  the  exercise  of  its 
police  powers  to  denounce  such  introduction 
as  a  crime  and  to  prescribe  penalties  for  its 
commission.  In  other  words,  one  who  intro- 
duces intoxicating  liquor  into  the  state  with 
the  purpose  and  intention  of  violating  the 
laws  of  the  state  by  disposing  of  the  same 
may  not  now  interpose  the  defense  that  he 
is  engaged  in  interstate  commerce,  for  the 
reason  that  the  article  that  he  is  handling 
has  been  devested  of  its  interstate  char- 
acter by  the  VVebb-Kenyon  Act.  Intoxicat- 
ing liquor  in  the  aspect  of  being  ^'received, 
possessed,  or  sold,  or  in  some  way  used  in 
a  manner  prohibited  by  the  laws  of  the 
state  into  which  [it]  is  to  be,  or  is  in  fact, 
imported,"  is  an  outlaw  and  devested  of  its 
interstate  character  and  withdrawn  from  in- 
terstate protection  at  the  hands  of  the 
Federal  government.  Southern  Exp.  Co.  v. 
State,  188  Ala.  454,  66  So.  115.  We  quote 
further  from  the  same  case:  "For  the 
reasons  above  stated,  we  are  of  the  opinion 
that  interstate  commerce  cannot,  since 
the  passage  by  Congress  of  the  Webb 
Law,  be  used  as  a  subterfuge  by  common 
carriers  or  other  corporations,  firms,  or  per- 
sons for  having  in  their  possession  or  for 
delivering  to  any  other  person  liquors  in- 
tended to  be  used,  not  for  lawful,  but  for  un- 
lawful purposes  in  the  state.  'That  which 
does  not  belong  to  commerce  is  within  the 
jurisdiction  of  the  police  power  of  the  state, 
and  that  which  does  belong  to  commerce  is 
within  the  jurisdiction  of  the  United  States. 
Pierce  v.  New  Hampshire,  6  How.  504,  12 
L.  ed.  256;  Re  Rahrer,  140  U.  S.  545,  35 
L.  ed.  572,  11  Sup.  Ct.  Rep.  865.  Intoxi- 
cating liquors  and  beverages  intended  for 
unlawful  use  in  Alabama  are,  in  so  far  as 
the  state  of  Alabama  is  concerned,  since 
the  passage  of  the  Webb  bill,  not  articles 
of  commerce,  and  cannot  claim  protection  as 
such." 

What  is  said  by  th6  Alabama  court  con- 
cerning the  status  of  intoxicating  liquor  in 
that  state  fittingly  applies  and  well  defines 
its  status  in  Arizona.  We  are  of  the  opinion 
that,  when  any  person  introduces  or  at- 
tempts to  introduce  intoxicating  liquor  into 
this  state  with  the  purpose  and  intention  of 
violating  any  law  of  the  state,  such  liquor 
no  longer  ''belongs  to  commerce"  and  "\b 
within  the  jurisdiction  of  the  police 
power  of  the  state,"  and  tluit  such  person 
may  be  punished  for  his  act  as  for  a  crime. 

The  appellant  sought  to  show  by  evi- 
dence that  the  liquor  which  he  was  charged 
with  introducing  into  the  state  was  for 
his  personal  use,  upon  the  theory  that  the 
prohibition  amendment  to  the  Constitution 
does  not  denounce  or  define  personal  use  of 
intoxicating  liquors  as  a  crime.  He  con- 
tends that  it  is  not  unlawful  in  this  state 
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to  have  in  possession  or  to  drink  intoxicat- 
ing liquors;  that  the  W>bb-Kenyon  Act  does 
not  devest  or  attempt  to  devest  intoxicating 
liquors  of  their  interstate  character  when 
shipped,  transported,  or  introduced  into  the 
state  from  without  the  state,  to  be  possessed 
or  used  for  a  lawful  purpose. 

Search  the  prohibition  amendment  as  you 
will,  there  is  no  suggestion  or  intimation  in 
any  form  contained  therein  prohibiting  the 
possession  or  individual  consumption  of  in- 
toxicating liquors  In  Arizona.  Indeed,  it 
was  freely  admitted,  upon  the  argument  by 
counsel  who  appeared  as  amici  curiae,  that 
it  is. not  a  crime  to  possess  or  drink  intoxi- 
cating liquors  in  Arizona,  and  while  the  at- 
torney general,  at  least  in  his  brief,  insists 
that  the  use  or  possession  is  a  crime,  he  fails 
to  cite  us  to  a  single  instance  where  a 
prosecution  has  been  begun  in  any  county  of 
tlie  state  against  any  person  for  drinking 
intoxicating  liquor  or  having  it  in  his  posses- 
sion. The  records  of  the  courts  throughout 
the  state  evidence  many  prosecutions  for  the 
sale  of  intoxicating  liquors  since  the  prohi- 
bition amendment  went  into  effect.  It  is 
common  knowledge  that  personal  use  has 
been  more  or  less  prevalent  throughout  the 
state,  and  the  effort  has  been,  not  to  pun- 
ish the  user,  but  the  seller  thereof.  The 
bootlegger,  and  not  his  patrons,  have  had 
the  attention  of  the  prosecuting  officers  of 
the  state. 

We  think  it  is  the  consensus  of  opinion, 
not  only  of  the  legal  profession,  but  of  the 
general  public,  that  it  is  not  a  crime  to  pos- 
sess  or  drink  intoxicating  liquors  in  this 
state.  This  universal  and,  no  doubt,  correct 
construction  of  the  prohibition  amendment, 
may  easily  account  for  the  lack  of  effort 
upon  the  part  of  the  prosecuting  officers  of 
the  state  to  punish  for  the  mere  drinking  or 
possession  of  intoxicating  liquors.  So  far  as 
the  enforcement  of  the  prohibitory  law  is 
concerned,  that  this  has  been  the  general 
usage  and  practical  construction  of  the  law 
by  the  officers  of  this  state  may  not  be  gain- 
said and  is  so  admitted  by  the  attorney  gen- 
eral. If  it  had  been  made  a  crime  to  use 
and  possess  intoxicating  liquor  in  this  state, 
its  introduction  for  that  purpose  would  re- 
lieve it  of  its  interstate  commerce  character, 
so  that  its  denouncement  as  a  crime  would 
fall  within  the  police  power  of  the  state. 
Like  sale  and  barter,  then  use  and  posses- 
sion would  be  in  violation  of  the  laws  of 
the  state.  The  amici  curise  say  in  their 
brief:  **Nor  is  there  any  doubt  but  that 
the  people  of  the  state  by  their  C^onstitii- 
tion  may  prohibit  the  use  of  intoxicants 
within  the  state." 

Although  there  are  some  courts  holding 

the  contrary  view,  we  are  inclined  to  agree 

'  with   counsel   in   this   proposition.     In  Re 
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Crane,  27  Idaho,  671,  L.R.A.--,  — ,  151 
Pac.  1006,  deeided  September  11,  1915,  the 
court  upheld  a  statute  of  Idaho  making 
"possession"  of  intoxicating  liquors  a  crime, 
and  gave  reasons  in  support  of  tliat  judg- 
ment that  appear  to  us  to  be  pregnant  with 
common  sense  and  logic.  However;  it  is  not 
■a  question  of  what  the  law  might  be,  but 
what  it  is.  Counsel  further  say:  "Its  (the 
Webb-Kenyon  Law)  purpose  was  to  enable 
the  states  to  meet  intoxicating  liquors  at 
their  borders  and  to  prevent  such  liquors 
from  becoming  a  part  of  the  general  prop- 
erty of  the  state." 

This  proposition  may  be  granted  also,  but 
the  purpose  of  the  state  has  so  much  to 
do  with  the  effectiveness  of  the  Webb-Ken- 
yon  Act  as  applied  to  its  laws  that  the 
Webb-Kenyon  Act  may  have  no  effect  what- 
ever, except  as  it  may  co-ordinate  and  dove- 
tail with  the  state  legislature  concerning 
the  liquor  traffic.  In  other  words,  if  the 
state  takes  no  action  towards  suppressing 
tlie  liquor  traffic,  the  Webb-Kenyon  Law  can 
have  no  application;  if  it  does  take  action, 
the  Webb-Kenyon  Law  comes  to  its  aid  to 
the  extent  that  the  state's  laws  invoke  its 
provisions  and  no  further. 

One  of  the  cases  most  relied  upon  by  the 
respondent  is  West  Virginia  v.  Adams  Exp. 
Co.  135  C.  C.  A.  464,  219  Fed.  794.  How- 
ever, the  question  we  have  to  decide  was  not 
before  that  court,  as  will  be  seen  from  the 
following  quotation:  "We  are  not  con- 
cerned in  this  case  with  the  question  wheth- 
er the  state  legislature  or  the  state  legis- 
lature and  the  Congregs  in  conjunction  can 
forbid  a  citizen  to  drink  intoxicating  liquors 
or  purchase  them  in  another  state  and 
bring  them  into  the  state  of  West  Virginia 
for  his  own  consumption;  but  with  the 
very  different  question  whether  the  state 
may  forbid  the  sale  of  liquor  in  its  borders 
and  make  the  delivery  by  a  carrier  a  sale 
at  the  place  of  delivery,  and  wbetiier  the 
Congress  can  prohibit  the  transportation  in 
the  state  by  the  common  carrier  of  liquor 
flo  to  be  delivered  contrary  to  the  law  of 
the  state." 

The  real  question  involved  in  the  West 
Virginia  Case  was  whether  the  legislature 
of  that  state  could  change  the  common-law 
rule  so  as  to  make  the  place  of  delivery  in 
the  state  the  place  of  sale.  That  question 
was  decided  by  the  court  in  the  affirmative. 

State  V.  United  States  Exp.  Co.  164  Iowa, 
112,  145  X.  W.  452,  was  an  ''action  in  equity 
to  enjoin  an  alleged  liquor  nuisance;  to  en- 
join defendant  from  distributing  or  deliver- 
ing intoxicating  liquors,  or  aiding  in  the 
distribution  .  .  .  thereof,  contrary  to 
law,  from  transporting,  conveying,  and 
carrying  or  distributing  liquors,  either  in 
cars,  wagons,  or  otlierwise,  contrary  to  law, ' 
L.R.A.1917B. 


in  Wapello  county,  Iowa.  .  .  .  The  de- 
fendant answered,  pleading  in  substance  that 
it  is  a  common  carrier,  engaged  in  inter- 
state commerce."  The  injunction  prayed  for 
was  granted,  but,  in  the  course  of  the  opin- 
ion, the  court  said:  "Eliminating,  as  we 
must  for  the  purposes  of  this  case,  the 
question  as  to  an  interstate  shipment  for  the 
personal  use  of  the  buyer  and  the  consignee, 
there  is  no  room  for  doubt  as  to  the  proper 
interpretation  of  the  act." 

Palmer  v.  Southern  Exp.  Co.  129  Tenn. 
116,  165  S.  W.  236,  was  a  case  involving  the 
construction  of  the  prohibition  laws  of  Ten- 
nessee in  conjunction  with  the  Webb-Kenyon 
Act.  The  court  said:  "It  is  perceived  that 
the  thing  which  the  act  prohibits  is  the  in- 
terstate shipment  or  transportation  of  the 
liquors  mentioned  therein,  when  'intended  by 
any  person  interested  therein,  to  be  re- 
ceived, possessed,  sold,  or  in  any  manner 
used,  either  in  the  original  package  or  other- 
wise, in  violation  of  any  law  of*  the  state, 
etc.,  into  which  the  shipment  is  made. 

"It  is  enough  to  say,  for  the  dibposition  of 
the  case  before  us,  that  it  does  not  appear 
that  the  liquors  shipped  were  intended  to 
be  sold  or  used  in  violation  of  any  law  of 
the  state;  and  therefore  the  act  doeij  not 
apply  to  the  present  controversy.  It  appears 
from  the  facts  stated  in  the  bill,  confessed 
by  the  demurrer,  and  agreed  to  on  the  rec- 
ord at  the  hearing  In  the  court  below,  that 
the  liquors  were  purchased  for  the  personal 
use  of  complainant  and  his  family.  This 
was  a  lawful  use,  and  indeed  permitted  by 
the  statute  in  question." 

Adams  Exp.  Co.  v.  Kentucky,  238  U.  S. 
194,  69  L.  ed.  1268,  35  Sup.  Ct.  Rep.  824, 
L,R^.1916C,  273,  Ann.  Cas.  1915D,  1167,  waa 
heard  in  the  court  of  appeals  of  Kentucky 
upon  a  stipulation :  "That  the  liquors  were 
intended  by  said  consignees  for  their  person- 
al use  and  were  so  used  by  them,  and  were 
not  intended  by  them  to  be  sold  contrary 
to  law,  and  were  not  so  sold  by  them." 

That  court  speaking  of  this  stipulation, 
said:  "This  being  the  purpose  for  which 
the  liquor  was  intended  to  be  received,  pos- 
sessed, and  used,  it  is  clear  that  the  con- 
signees who  received  from  the  carrier  the 
liquor  did  not,  in  so  doing,  violate  or  intend 
to  violate  any  law  of  this  state,  because 
there  is  not  and  never  has  been  any  law 
of  this  state  that  prohibited  the  citizen  from 
purchasing,  where  it  was  lawful  to  sell  it, 
intoxicating  liquor  for  his  personal  use,  or 
from  having  in  his  possession  for  such  use 
liquor  so  purchased.  ...  'It  therefore 
appears  that  the  issue  in  this  case  really 
comes  down  to  this:  Was  the  liquor  in- 
volved in  this  transaction  intended  by  any 
person  interested  therein  to  be  received, 
possessed,  sold,  or  in  any  manner  used  in 


1236 


ARIZONA  SUPREME  COURT. 


violation  of  any  law  of  this  state?  It  18 
shown  bj  the  agreed  state  of  facts,  when 
considered  In  the  light  of  the  Constitution 
and  laws  of  the  state,  and  the  opinions  of 
this  court,  that  it  was  not.' " 

The  Supreme  Court  of  the  United  States, 
taking  the  above-recited  facts  found  in  the 
opinion  of  the  court  of  appeals  of  Kentucky 
as  true,  made  the  following  deduction:  "It 
therefore  follows  that,  inasmuch  as  the  facts 
of  this  case  show  that  the  liquor  was  not 
to  be  used  in  violation  of  the  laws  of  the 
state  of  Kentucky,  as  such  laws  are  con- 
strued by  the  highest  court  of  that  state,  the 
Webb-Kenyon  Law  has  no  application  and 
no  effect  to  change  the  general  rule  that  the 
states  may  not  regulate  commerce  wholly 
interstate." 

The  Kentucky  prohibitory  statute  made 
it  unlawful  to  bring  into,  deliver,  or  dis- 
tribute into  local  option  districts  intoxicat- 
ing liquors.  It  can  readily  he.  seen  that  its 
features  pertaining  to  interstate  commerce 
are  very  similar  to  our  constitutional 
amendment  in  that  regard.  The  facts  stip- 
ulated are  identical  with  those  that  the 
appellant  offered  to  prove  as  a  defense  in 
this  case.  The  bearing  of  the  Wehb-Kcn- 
yon  Act  upon  the  two  cases,  it  may  be  said, 
is  identical.  Counsel  have  not  attempted  to 
distinguish  this  case  from  the  Adams  Exp. 
Co.  Case,  but  offer  to  suggest  that,  if  this 
court  determines  that  personal  use  or  pos- 
Mession  of  intoxicating  liquors  in  this  state 
is  unlawful,  its  decision  will  not  be  dis- 
turbed by  the  Supreme  Court  of  the  United 
States.  If  we  had  any  predilection  in  the 
case,  it  would  have  to  vield  to  the  law. 
We  must  announce  the  law  as  we  find  it  and 
may  not  judicially  legislate.  Legislation  is 
the  function  of  a  separate  department  of  the 
government. 

In  so  far  as  the  decision  in  Adams  Exp. 
Co.  V.  Kentucky  has  influenced  our  deter- 
mination, we  wish  it  to  be  understood  that 
it  was  not  the  announcement  of  the  law  of 
the  highest  court  of  Kentucky,  but  of  the 
Supreme  Court  of  tlie  United  States,  to 
which  we  have  given  most  credence.  Upon 
the  stipulation  in  that  case  that  the  liquor 
was  shipped  into  Kentucky  for  the  personal 
use  of  the  consignees,  and  such  use  not 
being  a  crime  under  the  laws  of  Kentucky, 
neither  that  court  nor  the  Supreme  Court 
of  the  United  States  could  have  reached  a 
different  conclusion.  It  was  upon  the  as- 
certained fact  that  tlie  liquor  imported  into 
Kentucky  was  to  be  put  to  a  use  recognized 
as  lawful  in  that  state  that  the  highest 
court  of  the  land  held  that  the  prohibition 
of  the  Webb-Kenyon  Act  did  not  apply,  and 
the  decision  by  the  Kentucky  court  is  in 
accord  with  and  influenced  by  repeated  ad- 
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judicationa  on  the  subject  by  the  Federal 
court. 

It  is  true  the  court  of  appeals  of  Ken- 
tucky went  further  than  was  necessary  in 
that  case,  and  quoted  a  dictum  taken  from 
a  prior  opinion  of  that  court  in  which  it  is 
observed  that,  under  the  Constitution  of 
that  state,  the  legislature  was  not  competent 
to  "prohibit  the  citizen  the  right  of  owning 
or  drinking  liquor,  when  in  so  doing  he  did 
not  offend  the  laws  of  decency  by  being 
intoxicated  in  public."  We  do  not  go  so  far 
in  this  case.  It  was  not  so  decided  in  the 
Kentucky  Case,  and  is  not  so  decided  here. 
We  will  say,  however,  that  the  Idaho  court, 
in  a  well-considered  case  based  on  facts  call- 
ing for  a  decision  of  the  question,  has  held 
contrary  to  the  dictum  in  the  Kentucky 
Case;  its  decision  being  based,  as  we  <'on- 
ceive  it,  upon  sound,  healthy,  and  convincing 
I'easons  and  supported  by  a  line  of  decisions. 

We  have  not  discussed  the  constitutional- 
ity of  the  Webb-Kenyon  Act,  as  it  was  not 
raised  by  the  appellant.  We  assume  tliat 
it  is  constitutional;  it  has  been  so  decided 
to  be  by  many  of  the  state  courts  and  the 
Federal  circuit  and  district  courts. 

The  evil  that  all  liquor  laws  are  directed 
toward  is  the  drink  habit.  But  two  states, 
so  far  as  we  have  been  able  to  discover,  have 
taken  decisive  and  drastic  steps  to  that  end 
by  forbidding  to  their  citizens  the  right  to 
possess  or  drink  intoxicating  liquors.  These 
two  states  are  Idaho  and  South  Carolina. 
The  highest  court  of  the  former  state  has 
lield  tlie  law  a  proper  exercise  of  its  police 
jjower.  Re  Crane,  27  Idaho,  671,  L.R.A.  ~, 
— ,  151  Pac.  1006.  The  South  Carolina  law 
was  passed  in  1015  and  has  not  been  be- 
fore the  courts  to  our  knowledge.  While 
legislation  has  been  directed  to  suppress  the 
traffic  in  liquor,  it  is  apparent  that  a  sale 
of  liquor  is  in  itself  harmless;  neither  can 
possession  hurt  anyone, — it  is  the  use  of  it 
that  is  deleterious  to  the  individual  and  80< 
ciety,  and  thus  sanctions  prohibiting  liquor 
laws  as  an  exercise  of  police  regulations  es- 
tablished by  the  lawmaking  power  for  the 
prevention  of  intemperance,  pauperism,  and 
crime. 

It  not  being  unlawful  in  the  state  of 
Arizona  to  have  or  personally  use  intoxicat- 
ing liquor,  its  introduction  into  the  state 
for  personal  use  is  not  prohibited  by  the 
Webb-Kenyon  Act,  and  the  prohibition 
amendment,  in  so  far  as  it  attempts  to  inter- 
dict its  shipment,  transportation,  or  intro- 
duction into  the  state  for  a  lawful  purpose, 
is  ineffectual  as  an  attempt  to  regulate  in- 
terstate commerce.  It  follows  that  the 
lower  court  committed  error  in  refusing  ap- 
pellant's offer  of  evidence  to  show  that  he 
liad  brought  the  liquor  into  the  state  for 
his  personal  use. 
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The  charging  part  of  the  information 
filed  by  the  county  attorney  is  as  follows, 
to  wit:  *'The  said  W.  J.  Sturgeon,  on  or 
about  the  14th  day  of  August,  1915,  and 
before  the  filing  of  this  information,  at  and 
in  the  county  of  Yuma,  state  of  Arizona, 
did  then  and  there  wilfully  and  unlawfully 
bring  and  introduce  into  the  state  of  Ari- 
zona, from  outside  the  limits  of  said  state, 
intoxicating  liquor,  to  wit,  one  quart  of 
wine,  in  violation  of  the  provisions  of  the 
Constitution  of  the  state  of  Arizona,  con- 
trary to  the  form,  force,  and  effect  of  the 
statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Arizona." 

The  defendant  says  that  the  information 
is  bad  for  duplicity,  because  it  charges  the 
alleged  offense  of  "bringing"  with  the  of- 
fense .  of  'introducing"  intoxicating  liquor 
into  the  state,  the  word  "bring"  not  appear- 
ing in  the  prohibitory  law.  In  answer  to 
this,  it  is  sufficient  to  say  that  the  word 
*' introduce,"  as  used  in  the  law,  is  not  a 
technical  word.  It  is  one  of  ordinary  mean- 
ing and  common  acceptation,  and  is  used  as 
such  in  the  constitutional  amendment. 
**Int  rod  lice"  is  a  verb  transitive,  derived 
from  the  Latin  words  "intro,"  within,  plus 
*'ducere,"  to  lead,  meaning  to  lead  or  bring 
in.  Webster's  Dictionary.  Introduce"  (L. 
introducere,  lead  in,  bring  into  practice, 
bring  forward).  To  lead  or  bring  in,  con- 
duct or  usher  in;  as,  to  introduce  foreign 
produce  into  a  country.  Century  Diet.  In- 
troduce: To  bring,  lead,  or  put  in.  Standard 
Diet.  The  words  "bring"  and  *'introduce," 
as  used  in  the  information,  are  synonyms.  It 
is  a  Code  provision  that  "the  words  used 
in  an  indictment  or  information  are  con- 
strued in  their  usual  acceptance  in  common 
language,  except  such  words  and  phrases  as 
are  defined  by  law,  which  are  construed  ac- 
cording to  their  legal  meaning."  Penal  Code 
1913,  §  941. 

It  is  urged  against  the  sufficiency  of  the 
indictment  that  it  does  not  negative  any 
exemption  of  a  lawful  use  to  which  intoxicat- 
ing liquor  may  be  put;  that  under  the  laws 
of  Arizona  it  is  not  unlawful  for  one  to 
drink  intoxicating  liquor,  or  have  such  li- 
quor in  his  possession  for  his  individual  con- 
sumption; therefore  the  information  is  ob- 
noxious to  a  demurrer  because  it  does  not 
negative  such  possession  or  lawful  use.  The 
constitutional  amendment  does  not  in  terms 
relieve  any  specified  acts  or  persons  from 
the  general  ox>eration  of  the  prohibitory 
words  of  the  law,  and  such  not  entering 
into  a  description  of  the  offense,  or  as  a 
qualification  of  the  language  defining  or 
creating  the  offense,  a  negative  averment 
of  matter  of  exemption  is  not  necessary.  If 
an  exemption  exists,  it  is  a  matter  of  de- ' 
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fense  which. the  prosecution  need  not  antici- 
pate, Ferrell  v.  State,  45  Fla.  26,  34  So. 
22Q;  Com.  V.  Davis,  121  Mass.  352^  Com. 
V.  Shannihan,  145  Mass.  99,  13  N.  £.  347 ; 
Territory  v.  Burns,  6  Mont.  72,  9  Pac.  432; 
State  V.  Gallagher,  20  R.  I.  266,  38  Atl. 
655;  Be  Lieritz,  166  Cal.  298,  135  Pac. 
1129 ;  People  v.  Dial,  28  Cal.  App.  704,  153 
Pac.  970;  Bishop's  New  Crim.  Law,  2d  ed. 
^  613-631. 

The  information  is  not  objectionable 
on  this  ground.  If  the  point  is  available 
at  all,  it  is  a  matter  of  defense,  to  be 
taken  advantage  of  by  evidence  on  the  trial 
of  the  case.  The  information  is  entitled 
in  a  court  having  authority  to  receive  it.  It 
was  returned  and  presented  to  the  court 
by  the  county  attorney  of  the  county  in 
which  the  court  was  held.  The  defendant 
is  named,  and  the  offense  charged  was  com- 
mitted at  a  place  within  the  jurisdiction 
of  the  court,  and  before  the  filing  of  the 
information.  The  offense  charged  is  clearly 
and  distiiLctly  set  forth  in  ordinary  and 
concise  language,  and  in  such  manner  as 
to  enable  a  person  to  common  understand- 
ing to  know  what  is  intended,  and  the 
offense  charged  is  stated  with  such  degree 
of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment  of  conviction  according  to 
the  right  of  the  case.  Under  the  provi- 
sions of  the  Code,  these  tests  determine  the 
sufficiency  of  the  information.  Section  943, 
Penal  Code  1913.  The  Code  further  says: 
"No  indictment  or  information  is  insuffi- 
cient, nor  can  the  trial,  judgment  of  other 
proceedings  thereon  be  affected,  by  reason 
of  any  defect  or  imperfection  in  matter  of 
form  which  does  not  tend  to  the  prejudice 
of  a  substantial  right  of  the  defendant 
upon  its  merits."  Penal  Code  1913,  §  944. 

From  these  provisions  of  the  Code,  and 
the  views  which  we  have  expressed,  it 
follows  that  the  information  is  sufficient 
to  state  a  public  offense  under  the  constitu- 
tional amendment,  and  the  demurrer  was 
properly    overruled. 

From  what  has  been  said  it  must  not  be 
understood  that  the  mere  claim  that  intoxi- 
cating liquor  has  been  brought  in  by  one 
for  his  personal  use  renders  such  a  person 
immune  from  prosecution.  Anyone  bring- 
ing intoxicating  liquor  into  Arizona  from 
outside  the  limits  of  the  state  does  so  at 
his  peril.  Whether  he  subjects  himself  to 
punishment  or  not  depends  on  the  use  to 
which  the  intoxicating  liquor  is  intended 
to  be  put.  If  the  jury,  under  appropriate 
instructions  as  to  what  use  would  be  a 
violation  of  the  law  of  this  state,  are  con- 
vinced beyond  a  reasonable  doubt,  from  all 
the  evidence  and  circumstances  in  the  case, 
that  such  intoxicating  liquor  is  intended  by 
any   person   interested   therein   to   be   "re- 
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ceived,  possessed,  sold,  or  in  any  manner 
used"  in  violation  of  any  law  of  Arizona, 
it  would  be  their  duty  to  convict.  If  the 
use  intended  violates  no  law  of  this  state, 
then  no  offense  has  been  committed. 

The  guilt  or  innocence  of  a  person  so 
charged  would  become  a  question  of  fact  in 
each  case,  to  be  determined  as  other  dis- 
puted questions  of  fact  are  determined  under 
the  law. 

The  trial  court  erred  to  the  prejudice  of 
the  defendant  in  rejecting  the  testimony 
offered  as  to  the  use  to  which  he  intended 
to  put  the  liquor  he  is  charged  with  unlaw- 
fully bringing  into  the  state.     The  judg- 


ment of  conviction  must  tlierefore  be  re> 
versed,  and  the  cause  remanded,  with  di- 
rections to  grant  the  defendant  a  new  trial. 

Before  concluding,  it  may  be  properly 
observed  that,  so  long  as  the  law  accords 
to  the  citizen  the  privilege  of  possessing 
and  using  intoxicating  liquors  for  his  in- 
dividual consumption,  this  privilege  may 
not  to  used  as  a  license  to  violate  the  law 
by  invoking  that  privilege  as  a  subterfuge 
for  an  illicit  introduction  or  use,  lior  should 
he  consider  it  an  invitation  to  pass  the 
danger  line,  lest  he  find  himself  wrecked, 
for  the  way  of  the  transgressor  is  hard. 

Reversed  and  remanded. 


WISCONSIN  suprkmje:  court. 

BOB  MOHA,  Appt., 
v. 

HUDSON  BOXING  CLUB. 

(—  Wis.  — ,  160  N.  W.  266.) 

Contract  •—  pr«Tenting  performance  «• 
forfeiture    of    compensation. 

One  contracting  to  box  another  ten  rounds 
to  a  draw  forfeits  his  right  to  compensation 
by  disabling  his  opponent  by  a  foul  blow 
early  in  the  contest,  so  that  it  cannot  pro- 
ceed, whether  the  blow  was  intentional  or 
accidental. 
For  other  cases,  see  Contracts,  IV,  o,  1,  in 

Dig.  1-52  N.  8. 

(December  5,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  St.  Croix  County 
in  defendant's  favor  in  an  action  brought  to 
recover  the  contract  price   of   professional 
services  as  a  boxer. 
Affirmed. 

Statement  by  Winslow,  Ch.  J.: 
Plaintiff  is  a  professional  boxer,  and  sues 
the  defendant  to  recover  22^  per  cent  of  the 
gross  receipts  of  a  boxing  contest  held  under 
the  management  of  the  club  December  4, 
1914,  at  Hudson,  Wisconsin.  The  contract 
was  in  writing,  and  provided  in  substance 
that  the  plaintiff  should  box  Mike  Gibbons 
of  St.  Paul  ten  rounds  "to  a  no  decision" 
at  the  defendant's  boxing  arena,  receiving 
as  consideration  therefor  22^  per  cent  of 
the  gross  receipts,  together  with  certain 
transportation  and  hotel  expenses,  he  to  de- 
posit with  a  named  stakeholder  $100  to 
guarantee  that  he  would  make  the  weight 
specified  in  the  contract,  which  sum,  in  case 

Note.  —  The  general  subject  of  interven- 
ing impossibility  of  performance  of  contract 
as  a  defense  is  treated  in  the  annotation  fol- 
lowing Runyan  v.  Culver,  L.R.A.1916F,  10. 
L.R.A.1917B. 


of  his  failure  to  appear  or  enter  the  con- 
test, was  to  belong  to  the  defendant;  tiiat 
the  revised  Queensbury  rules,  as  interpreted 
by  the  referee  and  in  compliance  with  tlie 
laws  of  this  state  and  the  rules  of  tlie 
State  Athletic  Commission,  should  govern 
the  contest;  that  the  referee  should  be 
George  Duffy,  of  Milwaukee;  that  if  the 
referee  should  decide  at  any  time  that  the 
plaintiff  did  not  enter  the  contest  in  good 
faith,  or  if  he  discover  bad  faith  on  the  part 
of  either  of  the  contestants,  he  may  stop  the 
contest,  and  the  defendant  should  not  pay 
to  either  contestant  any  part  of  their  com- 
pensation, unless  the  referee  believes  that 
the  other  contestant  was  not  a  party  to  the 
fraud,  in  which  case  he  may  award  to  such 
innocent  party  such  sum  as  he  deems  justj 
that  the  referee's  decision  shall  be  final  as  to 
fouls  and  as  to  frauds,  and  as  to  the  amount 
he  may  award  in  case  of  frauds. 

It  appeared  on  the  trial  that  the  contest 
began,  and  that  during  the  second  round  the 
referee  decided  that  the  plaintiff  had  struck 
a  foul  blow,  i.  e.,  a  blow  below  the  belt,  and 
stopped  the  contest.  Neither  side  introduced 
in  evidence  the  revised  Queensbury  rules, 
nor  the  rules  of  the  State  Athletic  Commis- 
sion, but  the  referee  testified  that  the  rules 
prohibit  the  striking  of  a  foul  blow,  and  that 
he  stopped  the  contest  because  the  other  man 
was  disabled  by  the  foul  blow.  There  was 
some  testimony  by  spectators  to  the  effect 
that  the  referee  decided  that  the  plaintiff 
was  disqualified  for  deliberate  fouling,  but 
the  referee  denied  this,  and  the  jury  found 
in  answer  to  the  single  question  submitted 
to  them  that  the  referee  did  not  decide  and 
announce  that  the  plaintiff  was  disqualified 
for  a  deliberate  foul.  The  plaintiff  attempt- 
ed to  prove  by  the  referee  that,  in  case  a 
contest  of  this  kind  is  stopped  at  any  time, 
even  as  early  as  the  second  round,  by  one 
of  the  boxers  being  knocked  out  or  being 
disabled  by  an  accidental  foul,  it  was  cus- 
tomary among  the  boxing  profession  to  cou- 
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eider  it  a  contest  not  withstanding  that 
fact,  but  the  testimony  was  not  admitted. 
The  trial  court  held  that  the  plaintiff  had 
failed  to  perform  his  contract,  and  hence 
could  not  recover.  From  this  judgment, 
plaintiff  appealed. 

Messrs.  Hannan,  Johnson,  A  Gold- 
flchmldt  for  appellant. 

Mr.  Spencer  Haven  for  respondent. 

Wlnslow,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  sues  to  recover  the  contract  price 
of  his  professional  services.  In  order  to 
succeed  he  must  show  at  least  substantial 


performance  of  his  contract.  It  is  certain 
that  there  has  been  none  here.  He  con- 
tracted to  box  ten  rounds  under  certain 
rules.  At  the  outset  of  the  contest,  in  the 
middle  of  the  second  round,  he  violated  one 
of  the  rules,  and  as  a  result  thereof  disabled 
his  opponent,  and  thus  by  his  own  act  made 
substantial  performance  impossible.  Wheth- 
er this  act  was  deliberate  or  not  cuts  no 
figure.  It  was  an  act  which  he  had  contract- 
ed not  to  do,  and  it  prevented  performance. 
Jennings  v.  Lyons,  39  Wis.  653,  20  Am.  Rep. 
57.  It  does  not  seems  necessary  to  consider 
otlier  questions;  the  considerations  sug- 
gested are  decisive. 
Judgment  affirmed. 


CONNECTICt'T  SUPREME  COURT  OP 

ERRORS. 

ARTHUR  T.  POPE,  Admr.,  etc.,  of  Ruth 
Lea  Pope,  Deceased,  Appt., 

V. 

CITY  OF  NEW  HAVEN  et  al. 

(—  Conn.  — ,  09  Atl.  61.) 

Municipal  corporation  —  injury  by  fire- 
works ^  liability. 

1.  The  celebration  under  statutory  au- 
thority by  a  municipal  corporation  of  In- 
dependence Day  is  a  public  governmental 
dutv  so  that  it  is  not  answerable  for  in- 
juries caused  by  the  negligent  handling  by 
its  employees  of  fireworks  forming  part  of 
the  entertainment,  but  which,  if  properly 
used,  were  not  intrinsically  dangerous. 
For  other  cases,  see  Municipal  Corporations, 

II.  g,  2,  in  Dig.  1-52  N,  8, 

Same  —  public  function. 

2.  Such  advantage  as  a  municipal  cor- 
poration may  receive  from  the  pleasure  and 
patriotic  enthusiasm  excited  in  its  citizens 
by  the  celebration  of  Independence  Day  by 
»  display  of  fireworks  does  not  deprive  the 
act  of  the  municipality  in  giving  the  dis- 1 
play,  of  the  character  of  a  public  function,  i 
For  other  cases,  see  Municipal  Corporations, 

77.  g,  2,  in  Dig.  1-5Z  N.  S. 

(Wheeler  and  Roraback,  JJ.,  dissent.) 
(November  8,  1916.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Haven 
County  sustaining  a  demurrer  of  the  de- 
fendant city  to  a  complaint  filed  to  recover 
damages  for  the  death  of  plaintiff's  in- 
testate alleged  to  have  been  caused  by  de- 
fendants' negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  C.  Russell  and 
George  E.  Beers,  for  appellant: 

The  city  was  not  performing  a  govern- 
mental dutv. 

Jones  V.  New  Haven,  34  Conn.  1 ;  Hewison 
V.  New  Haven,  37  Conn.  476,  9  Am.  Rep. 
342;  Weed  v.  Greenwich,  45  Conn.  170; 
Judd  V.  Hartford,  72  Conn.  360,  77  Am.  St. 
Rep.  312,  44  Atl.  510,  6  Am.  Neg.  Rep.  434; 
Piatt  Bros.  &  Co.  v.  Waterbury,  72  Conn. 
546,  48  L.R.A.  691.  77  Am.  St.  Rep.  335, 
46  A*tl.  154;  Hourigan  v.  Norwich,  77  Conn. 
364,  59  Atl.  487,  17  Am.  Neg.  Rep.  445; 
Judson  v.  Winsted,  80  Conn.  384,  15  L.R.A. 
(X.S.)  91,  68  Atl.  999;  Water  Comrs.  v. 
Manchester,  87  Conn.  193,  87  Atl.  870,  Ann. 
Cas.  1915A,  1105. 

The  form  of  authorization  is  immaterial. 
Greenwood  v.  Westport,  63  Conn.  587,  60 
Fed.  .'SeO;  Anderson  v.  Cloud  County,  77 
Kan.  721,  95  Pac.  583;  Jones  v.  New  Haven, 
34  Conn,  1 ;  Wallace  v.  Board  of  Revenue, 
140  Ala.  401,  37  So.  321;  Leeds  v.  Atlantic 
City,  81  N.  J.  L.  230,  80  Atl.  23;    Farrell 


Xote.  —  The  liability  of  a  municipal  cor- 
poration for  injuries  by  an  exhibition  con- 
ducted by  its  officers  or  employees  is  dis- 
cussed in  a  note  to  Kerr  v.  Brookline,  34 
L.R.A.  (N.8.)  464.  A  search  has  disclosed  no 
cases  in  point  since  the  time  of  that  note. 

The  liability  of  a  municipality  for  per- 
sonal injury  on  account  of  an  exhibition 
permitted  in  a  public  street  is  treated  in 
the  notes  to  \Mieeler  v.  Ft.  Dodge,  9  L.R.A. 
(N.S.)  146;  Van  Cleef  v.  Chicago,  23  L.R.A. 
(N.S.)  636;  and  Malchow  v.  Leoti,  L.R.A. 
1916F,  568.  Specifically  as  to  liability  for 
LJI.A.1917B. 


I  permitting  the  use  of  fireworks  and  explo- 
sives in  public  streets,  see  notes  in  3  L.K.A. 
(N.S.)  759;  23  L.R.A.(N.S.)  643;  and  4'Z 
L.R.A. (N.S.)   863. 

^fany  specific  phases  of  municipal  liabil- 
ity as  affected  by  the  question  whether  the 
municipality  acts  in  the  exercise  of  a  pub- 
lic or  a  private  function  are  treated  in  an- 
notation that  may  be  found  by  consulting 
the  Indexes  to  L.R.A.  Notes,  under  the  title 
"^Municipal  Corporations,"  subd.  **Liability 
for  damages." 


1240 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


V.  Columbia,  50  Or.  169,  91  Pac.  546,  93 
Pac.  264;  Mix  y.  Nez  Perce  County,  18 
Idaho,  695,  82  L.R.A.(N.S.)  534,  112  Pac. 
215;  Sample  v.  Pittsburg,  212  Pa.  533,  62 
Atl.  201;  New  London  v.  Brainard,  22  Conn. 
656;  Tindley  v.  Salem,  137  Mass.  171,  50 
Am.  Rep.  289;  Forget  v.  Montreal,  Montreal 
L.  Rep.  4  S.  C.  77;  Speir  v.  Brooklyn,  139 
N.  Y.  6,  21  L.R.A.  641,  36  Am.  St.  Rep. 
664,  34  N.  E.  727;  Landau  v.  New  York, 
180  N.  Y.  48,  105  Am.  St.  Rep.  709,  72  N.  E. 
631,  17  Am.  Neg.  Rep.  331;  Melker  v.  New 
York,  190  N.  Y.  481,  16  L.R.A.(N.S.)  621, 
83  N.  £.  665,  13  Ann.  Cas.  544. 

The  city  is  liable  on  the  facts  alleged. 
Bradley  v.  Andrews,  51  Vt.  530;  Fisk 
V.  Wait,  104  Mass.  71;  Stowe  v.  Miles,  39 
Conn.  426;  Haberlil  v.  Boston,  190  iNIass. 
3o8,  4  L.R.A.(N.S.)  571,  76  N.  E.  907; 
Walker  v.  New  York,  107  App.  Div.  351, 
96  X.  Y.  Supp.  121,  18  Am.  Neg.  Rep.  578 ; 
Hoadley  v.  M.  Seward  &  Son  Co.  71  Conn. 
646,  42  Atl.  997;  Bumham  v.  Hotchkiss, 
14  Conn.  311. 

Messrs.  Charles  Kleiner  and  Henry  U. 
Townsend.  for  appellee  city: 

The  city  was  engaged  in  the  performance 
of  a  public  governmental  function,  under 
the  authority  of  a  public  act,  without  any 
pecuniary  benefit  or  advantage  to  itself; 
and  no  law  or  statute  imposes  any  liability 
upon  the  city  for  any  negligence  in  the  per- 
formance of  such  governmental  act. 

New  London  v.  Brainard,  22  Conn.  563; 
Hill  v.  Boston,  122  Mass.  344,  23  Am.  Rep. 
332;  Judge  v.  Meriden,  38  Conn.  90;  Mead 
V.  New  Haven,  40  Conn.  75, 16  Am.  Rep.  14 ; 
Perkins  v.  New  Haven,  53  Conn.  214,  1  Atl. 
825 ;  Daly  ▼.  New  Haven,  69  Conn.  644,  38 
Atl.  397,  4  Am.  Neg.  Rep.  15;  Dyer  v.  Dan- 
burv,  85  Conn.  131,  39  L.R.A.(N.S.)  406, 
81  Atl.  958,  Ann.  Cas.  1913A,  784;  Udkin 
V.  New  Haven,  80  Conn.  296,  14  L,R.A. 
(N.S.)  868,  68  Atl.  253;  Salzman  v.  New 
Haven,  81  Conn.  389,  22  L.R.A.(N.S.)  333, 
71  Atl.  500:  Greenwood  v.  Westport,  63 
Conn.  587,  60  Fed.  560;  Hewison  v.  New 
Haven,  37  Conn.  475,  9  Am.  Rep.  342; 
Jewett  V.  New  Haven,  38  Conn.  378,  9  Am. 
Rep,  382;  Judd  v.  Hartford,  72  Conn.  353, 
77  Am.  St.  Rep.  312,  44  Atl.  510,  6  Am. 
Neg.  Rep.  434;  Piatt  Bros.  &  Co.  v.  Water- 
bury,  72  Conn.  649,  48  L.R.A,  691,  77  Am. 
St.  Rep.  335,  45  Atl.  154;  Colwell  v.  Water- 
bur5%  74  Conn.  572,  57  L.R.A.  218,  51  Atl. 
630;  Judson  v.  Winsted,  80  Conn.  384,  15 
L.R.A.(N.S.)  91,  68  Atl.  999;  Kerr  v.  Brook- 
line,  208  Mass.  192,  34  L.R.A.(N.S.)  464, 
94  N.  E.  257;  Melker  v.  New  York,  190 
N.  Y.  490,  16  L.R.A.(N.S.)  621,  83  N.  E. 
565,  13  Ann.  Cas.  544;  Crowley  v.  Rochester 
Fireworks  Co.  183  N.  Y.  353,  3  L.R.A. (N.S.) 
330,  76  N.  E.  470,  5  Ann.  Cas.  538,  19  Am. 
LJI.A.1917B. 


Neg.  Rep.  441 ;  Lincoln  v.  Boston,  148  Mass. 
578,  3  L.R.A.  257,  12  Am.  St.  Rep.  001,  20 
N.  E,  329;  Larrabee  v.  Peabody,  128  Mass. 
561;  Steele  v.  Boston,  128  Mass.  583;  Tind- 
ley V.  Salem,  137  >£a8s.  171,  50  Am.  Rep. 
289. 

The  principle  of  the  nonliability  of  the 
city  ifl  the  same  whether  the  duty  is  imposed 
upon  it  by  a  general  law  or  is  granted  by 
charter, — liability  is  determined  by  the 
nature  of  the  act  performed,  not  by  the  man- 
ner in  which  the  power  is  conferred. 

Tindley  v.  Salem,  137  Mass.  171,  50  Am. 
Rep.  289;  Mead  v.  New  Haven,  40  Conn.  75, 
16  Am.  Rep.  14. 

The  city  is  not  liable  on  the  ground  of  re- 
spondeat superior  when  it  is  engaged  in  tlie 
performance  of  a  public  duty. 

Colwell  V.  Waterbury,  74  Conn.  572,  57 
L.R.A.  218,  61  Atl.  530;  Jewett  ▼.  New 
Haven,  38  Conn.  380,  9  Am.  Rep.  382;  Judge 
V.  Meriden,  38  Conn.  97;  Daly  v.  New 
Haven,  69  Conn.  644,  38  Atl.  397,  4  Am. 
Neg.  Rep.  15;  Hourigan  v.  Norwich,  77 
Conn.  364,  59  Atl.  487,  17  Am.  Neg.  Rep. 
445;  Hewison  v.  New  Haven,  37  Conn.  483, 
9  Am.  Rep.  342;  Howard  v.  W^orcester,  153 
Mass.  426,  12  L.R.A.  160,  25  Am.  St.  Rep. 
661,  27  N.  E.  11;  Kerr  v.  Brookline,  208 
Mass.  191,  34  L.R.A. (N.S.)  464,  94  N.  E. 
257. 

The  city  violated  no  duty  that  it  owed  the 
plaintiff's  intestate. 

Scanlon  v.  Wedger,  166  Mass.  464,  16 
L.R.A.  396,  31  N.  £.  642;  Frost  v.  Josselyn, 
180  Mass.  392,  62  N.  E.  469. 

Thayer,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  alleges  that  under  au- 
thority conferred  by  its  charter  the  city  of 
New  Haven  made  an  appropriation  for  the 
purpose  of  the  celebration  of  the  day  to  be 
observed  as  Independence  Day,  July  5, 1915, 
and  thereafter  by  way  of  such  celebration 
sent  up  from  the  New  Haven  green  in  said 
city  of  New  Haven  certain  bombs  which 
were  intended  to  explode  in  the  air  in  such 
a  way  as  to  diffuse  different  colored  lights. 
One  of  these,  it  is  alleged,  contained  a  fuse 
which  was  defective  or  damp,  which  fact  was 
or  ought  to  have  been  known  to  the  city 
and  its  agents  who  were  sending  up  the 
bombs,  and  was  negligently  sent  up  by  them, 
and  failed  to  explode  in  the  air,  but  explod- 
ed after  it  reached  the  ground,  and  inflicted 
the  injury  complained  of.  The  substantial 
ground  of  the  city's  demurrer  is  that  the 
city  in  sending  up  the  bomb  was  engaged  in 
the  performance  of  a  public  governmental 
duty  from  which  it  received  no  pecuniary 
benefit  or  advantage,  and  for  negligence  in 
the  performance  of  which  no  statutory  lia- 
bility is  imposed. 
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It  h  w«11  settled  in  this  state  that  ntt- 
nicipal  corporations  are  exempt  from  liabil^ 
ity  for  the  negligent  performance  of  a  pure- 
ly public  governmental  duty,  unless  made 
liable  by  statute.  Hewison  v.  New  Haven, 
37  Conn.  475,  483,  9  Am.  Rep.  342;  Udkin 
V.  New  Haven,  80  Conn.  291,  296,  14  L.R.A. 
(N.S.)  868,  68  Atl.  253.  The  question  is: 
Was  the  city,  in  celebrating  Independence 
Day,  as  alleged  in  the  complaint,  engaged  in 
the  performance  of  such  a  duty? 

July  4th,  or,  when  that  date  falls  upon 
Sunday,  July  5th,  is  made  a  public  holiday, 
called  Independence  Day,  by  onr  statutes. 
All  or  nearly  all  of  the  other  states  have 
similar  statutes.  While  there  is  no  United 
States  statute  making  a  similar  provision, 
the  different  departments  of  the  government 
recognize,  and  have  recognized  since  the  gov- 
ernment was  established,  July  4th  as  a  na- 
tional holiday.  Throughout  the  country  it  has 
been  recognized  and  celebrated  as  such.  These 
celebrations,  calculated  to  entertain  and  in- 
struct  the  people  generally  and  to  arouse 
and  stimulate  patriotic  sentiments  and  love 
of  country,  frequently  take  the  form  of 
literary  exercises  consisting  of  patriotic 
speeches  and  the  reading  of  the  Constitu- 
tion, accompanied  by  a  musical  program  in- 
cluding patriotic  airs,  sometimes  preceded 
by  the  firing  of  cannon  and  followed  by  fire- 
works. That  such  celebrations  are  of  ad- 
vantage to  the  general  public  and  their 
promotion  a  proper  subject  of  legislation 
can  hardly  be  questioned.  From  the  nature 
of  the  case  it  is  apparent  that  in  the  case 
in  hand  the  city  could  derive  no  pecuniary 
or  other  special  advantage  from  such  a  cele- 
bration. It  might  more  nearly  affect  its 
own  inhabitants  and  those  of  the  immediate 
vicinity  than  the  more  remote  public.  So, 
would  the  erection  of  a  public  schoolhouse 
for  the  education  of  the  children  of  the  city, 
but  no  one  would  for  that  reason  now  claim 
the  erection  of  the  schoolhouse  under  au- 
thority of  a  charter  or  statute  was  merely 
for  the  profit  or  special  benefit  of  the  city. 
Still  less  can  it  be  claimed  that  a  celebration 
conducted  under  authority  of  charter  or 
statute  like  the  one  in  question  was  for  the 
pecuniary  or  special  benefit  of  the  city,  and 
not  in  performance  of  a  public  duty.  When 
governmental  functions  are  intrusted  to 
the  agency  of  municipalities  they  perform 
those  functions  within  their  territorial 
limits,  but  this  does  not  deprive  them  of 
their  public  governmental  character.  The 
celebrations  authorized  by  the  defendant's 
charter  are  public  ones  only.  A  govern- 
mental duty  may  be  imposed  or  authorized 
as  well  by  charter  as  by  general  law.  The 
latter  may  more  clearly  indicate  the  public 
policy,  but  where  it  appears  that  the  duty 
referred  to  is  a  governmental  one  a  private 
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as  well  as  a  public, act  may  confer  it.  In 
Jewett  V.  New  Haven,  38  Conn.  368,  9  Am. 
Rep.  382,  where  the  city  charted  empowered 
the  city  to  provide  for  the  preservation  of 
the  city  from  fires,  it  was*  held  that  it  im- 
posed a  public  duty  for  the  public  welfare 
upon  the  city.  In  Mead  v.  New  Haven,  40 
Conn.  72,  16  Am.  Rep.  14,  power  was  given 
the  city  by  its  charter  to  appoint  a  steam 
boiler  inspector,  and  it  was  held  that  the 
city  in  making  the  appointment  was  dis- 
charging a  public  governmental  duty.  The 
present  city  charter  is  a  public  act,  but  we 
do  not  consider  that  as  affecting  the  situa- 
tion. The  cases  cited  show  that  a  public 
governmental  duty  may  be  imposed  upon  a 
municipality  by  its  charter  as  well  as  by  a 
public  act.  Nor  does  the  fact  that  the  charter 
does  not  impose  an  imperative  duty  upon 
the  city  to  appropriate  money  to  the  pur- 
poses of  the  celebration,  but  merely  permits 
it  to  be  done,  change  the  character  of  the 
act  done.  In  each  of  the  cases  referred  to 
the  duty  was  not  imposed,  but  was  per- 
missive only;  and  it  was  held  that  its  exer- 
cise, when  the  city  had  acted  under  the  au- 
thority, was  the  performance  of  a  public 
duty.  The  same  was  hold  in  Tindley  v. 
Salem,  137  Mass.  171,  50  Am.  Rep.  280,  upon 
the  authority  of  which  this  case  was  decided 
in  the  trial  court.  As  there  said,  the  motive 
and  object  are  the  same  in  such  cases, 
though  in  the  one  the  legislature  determines 
the  necessity  and  expediency  of  the  act  to  be 
performed,  and  In  the  other  the  necessity 
and  expediency  are  left  to  be  determined  by 
the  municipality.  That  case  in  all  respects 
parallels  the  one  before  us,  except  that  the 
law  under  which  the  appropriation  for  the 
celebration  was  made  was  a  public  law  ap- 
plying to  all'  towns.  All  the  questions 
raised  in  this  case  are  therein  fully  dis- 
cussed. 

That  the  city  was  engaged  in  the  perform- 
ance of  a  governmental  duty  in  sending  up 
the  bombs  as  a  part  of  the  celebration  would 
not  excuse  it  from  liability  for  injuries  re- 
sulting therefrom  if  the  act  of  discharging 
them  was  in  itself,  intrinsically  dangerous. 
Colwell  V.  Waterbury,  74  Conn.  568,  573,  57 
L.R.A.  218,  61  Atl.  530.  But  it  is  not  al- 
leged that  the  discharging  of  the  bombs  was 
in  itself  intrinsically  dangerous.  The  alle- 
gation is  that  ^'a  bomb  of  the  character  of 
that  hereinbefore  referred  to,  even  with  a 
perfect  fuse,  is  intrinsically  dangerous,  and 
the  act  of  discharging  said  bomb*'  (that  is, 
the  bomb  with  a  damp  and  defective  fuse) 
''was  a  negligent  act."  The  injury  is 
claimed  to  have  been  caused  by  the  negligent 
act  of  sending  up  a  bomb  which  was,  and 
which  the  citv  and  its  servants  knew  or 
ought  to  have  known  was,  defective.  It  ap- 
pears   from    the  complaint  that  the  injury 
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was  due  to  the  fact  that  the.  defective  bomb 
did  not  explode  in  the  air  as  it  was  expected 
to  do,  but,  because  of  the  damp  or  defective 
fuse,  failed  to  explode  until  it  reached  the 
ground  near  the. place  where  the  intestate 
was  located  viewing  the  celebration.  Many 
things  are  intrinsically  dangerous  the  use  of 
which  with  proper  care  under  proper  circum- 
stances is  not  intrinsically  dangerous.  Gun- 
powder, dynamite,  firearms,  the  firecrackers, 
and  other  squibs  used  in  celebrations  may  be 
said  to  be  intrinsically  dangerous,  but  the 
proper  use  of  them,  ordinarily,  is  not  so. 
Where  the  master  or  principal  orders  the 
use  of  such  agencies  under  such  circum- 
stances that  their  use  is  intrinsically 
dangerous  to  others,  the  master  is  responsi> 
ble  for  injuries  resulting  from  such  use.  If 
the  act  ordered  as  commonly  performed  with 
the  dangerous  instrumentalities  is  not  in 
itself  dangerous  to  others,  injuries  resulting 
from  the  servant's  negligent  use  of  such 
instrumentalities  are  not  imputable  to  the 
master.  It  is  alleged  that  the  display  of 
fireworks  took  place  on  the  public  green  in 
the  defendant  city  and  in  dangerous  proxim- 
itv  to  certain  of  the  citv  streets,  and  it  has 
been  argued  that  this  allegation  shows  that 
the  act  of  discharging  the  bombs  was  in- 
trinsically dangerous,  and  constituted  a 
nuisance  for  which  the  city  is  responsible. 
As  pointed  out  already,  there  is  no  alle- 
gation that  the  injury  resulted  from  such 
a  cause,  and  it  appears  that  the  intestate 
was  not  a  traveler  upon  the  streets,  and  that 
she  was  not  upon  the  street  when  injured, 
but  was  a  spectator  at  the  celebration  upon 
a  vacant  lot  across  the  street  from  the  place 
where  the  defective  bomb  was  discharged. 
It  is  useless  to  discuss  the  question  whether, 
if  the  plaintiff  had  alleged  negligence  in  dis- 
charging bombs  from  the  locality  mentioned 
because  the  act  was  intrinsically  dangerous, 
the  facts  alleged,  if  proved,  would  establish 
sucli  negligence.  The  only  negligence  al- 
leged is  the  sending  up  of  the  defective 
bomb  and  failure  to  notify  the  intestate  of 
her  danger. 

After  the  demurrer  had  been  decided  in 
favor  of  the  city  the  plaintiff  moved  to 
amend  his  complaint  so  that  it  should  ap- 
pear that  the  celebration,  discharge  of  fire- 
works, and  explosion  of  bombs,  were  for  the 
corporate  advantage  of  the  city,  and  the 
motion  was  denied.  The  original  complaint 
shows  that  the  celebration  was  public;  that, 
as  before  stated,  the  display  was  from  the 
public  green  adjacent  to  two  public  streets. 
It  thus  appeared  that  the  spectacle  was  open 
to  the  entire  public,  with  no  opportunity 
for  the  city  to  receive  any  pecuniary  benefit 
in  the  way  of  admission  fees  or  otherwise 
from  the  celebration.  Any  corporate  ad- 
vantage to  the  city  from  the  celebration 
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could  only  consist  in  the  pleasure  and 
patriotic  enthusiasm  excited  in  the  persons 
who  attended  it.  This  only  can  have  been  in 
the  mind  of  the  pleader  when  he  moved  for 
the  amendment.  Needless  to  aay  that  such 
a  benefit  is  not  a  pecuniary  benefit,  and 
would  not  deprive  the  city's  act  in  carrying 
out  the  celebration  of  its  character  as  tiie 
performance  of  a  governmental  function. 
The  proposed  amendment  added  nothing  not 
covered  by  the  original  allegations,  and  was 
properly  denied. 

The  court  properly  held  that  the  alleged 
acts  of  negligence  were  committed  while  the 
city  was  engaged  in  the  performance  of  a 
governmental  duty,  and  that  it  was  not 
liable  for  the  negligence  of  its  servants  or 
agents  while  engaged  therein. 

There  is  no  error. 

Prentice,  Ch.  J.,  and  Beach,  J.,  concur. 

H'lieeler,  J.,  dissenting: 

The  complaint  alleges:  That  New  Haven, 
under  authority  of  its  charter,  made  an  ap- 
propriation for  the  celebrati(m  of  Inde- 
pendence Day,  on  July  5,  1915,  and  by  way 
of  such  celebration  had  a  display  of  fire- 
works upon  the  New  Haven  green,  which 
consisted  or  included  the  sending  up  by  its 
agents  of  certain  bombs  which  were  intended 
to  explode  in  the  air.  Among  them  was  an 
8-inch  bomb,  which,  whether  with  a  perfect 
fuse  or  not,  was  ''intrinsically  dangerous." 

The  display  was  in  a  central  and  popu- 
lous part  of  New  Haven,  in  close  and  danger- 
ous proximity  to  certain  of  the  principal 
streets  of  New  Haven,  upon  which  were 
large  crowds  of  people,  in  ignorance  of 
danger,  witnessing  the  display  upon  invi- 
tation of  the  city.  It  is  alleged:  ''Said 
display  rendered  the  said  public  streets  and 
thoroughfares  unsafe  and  dangerous  for  tiie 
public  thereon,  and  especially  dangerous  for 
tlie  explosion  of  8- inch  bombs  in  such  close 
proximity  thereto.'' 

Said  8-inch  bomb  contained  a  fuse  which 
was  defective  or  damp,  which  fact  was  or 
ought  to  have  been  known  to  the  city,  and 
the  city  was  negligent  in  using  such  a  bomb. 
Through  the  negligence  of  the  city  said 
bomb  struck  the  ground  in  an  open  space 
adjoining  the  highway,  and  tliere  exploded 
and  did  great  havoc,  and  killed  the  plain- 
tiff's intestate,  who,  in  the  exercise  of  due 
care,  was  viewing  the  celebration.  The  com- 
plaint sets  up  a  case  of  negligence,  and  in 
my  opinion  one  of  wantonness  and  nuisance. 

Under  our  system  of  pleading  the  story  of 
the  occurrence  is  told,  and  whatever  cause 
of  action  arises  out  of  the  story  is  part  of 

I  the  case.  We  think  that  the  complaint 
fairly  states  that  the  display  of  fireworks 
in  sucli  a  locality  was  intrinsically  danger- 
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ouB  to  the  spectators  whd  had  been  invited 
to  the  display,  and  that  the  discharge  of  a 
bomb  intrinsically  dangerous  in  itself  in 
such  a  locality  in  the  midst  of  such  a  con- 
course of  people  constituted  as  matter  of 
law  such  discharge  a  wanton  act  and  a  nui- 
sance. We  think  it  a  too  narrow  reading 
of  the  complaint  to  hold  that  it  does  not 
allege  that  the  discharge  of  an  intrinsically 
dangerous  bomb  in  that  locality  and  in  the 
midst  of  such  a  concourse  of  people  was 
itself  intrinsically  dangerous. 

The  city  demurred  because:  (1)  It  ap- 
pears  that  the  fireworks  were  discharged  in 
the  course  of  a  public  celebration  of  Inde- 
pendence Day,  and  it  is  not  alleged  that  the 
celebration  was  for  the  corporate  or  pe- 
cuniary benefit  of  the  city.  (2)  It  ap- 
pears that  the  injuries  alleged  occurred 
while  New  Haven  was  engaged  in  a  public 
governmental  function  under  authority  con- 
ferred by  a  public  act.  (3)  It  does  not  ap- 
pear that  any  liability  is  imposed  by  law 
for  any  act  alleged. 

When  a  city  is  engaged  in  the  perform- 
ance of  a  governmental  duty,  no  liability  at- 
taches to  it  for  injury  resulting  from  the 
discharge  of  such  duty  through  failure  to 
use  due  care.  The  rule  of  municipal  ex- 
«mption  does  not  apply  to  injury  caused  by 
the  municipality  in  the  discharge  of  a  pub- 
lic duty  for  its  corporate  benefit.  Such  a 
duty  is  not  a  governmental  duty,  for  it  is 
not  performed  for  the  benefit  solely  of  the 
public.  Whetlier  the  municipality  is  dis- 
charging a  governmental  duty  or  not  is  to 
be  determined  upon  consideration  of  the 
nature  of  the  duty  imposed  or  the  privilege 
conferred,  and  of  the  character  of  the  act 
done.  We  assume,  for  the  present  purposes, 
that  New  Haven,  in  conducting  a  celebration 
of  Independence  Day,  might  be  engaged  in 
the  performance  of  a  governmental  duty. 
It  might  conduct  such  a  celebration  for  its 
own  corporate  benefit,  and  this  might  be 
established  by  proof  of  an  admission  charge 
or  by  the  terms  of  the  vote  of  appropriation 
or  by  other  corporate  act.  If  this  were  es- 
tablished it  would  not  be  exempt  from  lia- 
bility for  its  negligence  in  conducting  the 
celebration. 

The  complaint  did  not  allege  that  tlie  city 
was  engaged  in  an  enterprise  for  its  own 
corporate  or  pecuniary  benefit.  This  was 
one  of  the  grounds  of  demurrer.  The  plain- 
tiff seasonably  moved  to  amend  by  adding: 
"Such  celebration,  discharge  of  fireworks, 
and  explosion  of  bombs,  were  for  the  corpo- 
rate advantage  of  the  defendant,  and  for  the 
benefit  of  its  residents  and  citizens." 

The  motion  was  denied.     This  we  think 

was  error,  for  the  court  could  not  say  as 

matter  of  law  that  such  a  celebration  might 

not  have  been  undertaken  for  the  corporate 
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benefit  of  New  Haven.  Moreover,  the  rule 
of  municipal  exemption  for  an  act  done  by 
the  municipality  or  its  servants  or  agents 
when  acting  in  the  discharge  of  a  public 
duty  does  not  relieve  tlie  municipality 
from  liability  for  the  consequences  of 
the  particular  acts  which  the  municipality 
has  directed  to  be  performed,  and  which, 
from  their  character  or  the  manner  in  which 
they  are  so  ordered  to  be  executed,  will 
naturally  work  a  direct  injury  to  the  prop- 
erty of  others,  or  create  a  nuisance,  or  oc- 
casion a  wanton  injury  to  the  property  or 
rights  of  other  persons.  Colwell  v.  Water- 
bury,  74  Conn.  568,  673,  57  L.R.A.  218,  51 
Atl.  530. 

A  wanton  injury  to  the  person  of  an- 
other, or  a  nuisance  committed  against  his 
person,  creates  a  liability  in  the  munici- 
pality no  less  than  when  the  wanton  injury 
or  nuisance  is  committed  against  his  prop- 
erty. Grovernmental  immunity  does  not  ex- 
empt from  liability  for  a  personal  injury 
resulting  from  a  wanton  act  or  a  nuisance. 
Ibid;  Mootry  v.  Danbury,  45  Conn.  550,  556, 
20  Am.  Rep.  703;  Feudl  v.  New  Britain,  88 
Conn.  125,  128,  90  Atl.  35;  Morgan  v.  Dan- 
bury,  67  Conn.  484,  491,  493,  35  Atl.  499; 
Judd  V.  Hartford,  72  Conn.  350,  354,  77  Am. 
St.  Rep.  312,  44  Atl.  510,  6  Am.  Neg.  Rep. 
434;  Salzman  v.  New  Haven,  81  Conn.  389, 
22  L.R.A.(N.S.)  333,  71  Atl.  500;  Dill.  Mun. 
Corp.  5th  ed.  §  1703;  Willett  v.  St.  Albans, 
69  Vt.  333,  38  Atl.  72.  Whether  a  situation, 
a  thing,  or  an  act  constitutes  a  nuisance  is 
ordinarily  a  question  of  fact.  Burnham  v. 
Hotchkiss,  14  Conn.  318;  Stowe  v.  Miles,  39 
Conn.  428.  But  when  the  facts  are  clear  the 
act  in  question,  as  a  matter  of  law,  may  be 
held  to  be  a  nuisance.  Jenne  v.  Sutton,  43 
N.  J.  L.  257,  39  Am.  Rep.  578. 

In  Speir  v.  Brooklyn,  139  N.  Y.  6,  11,  21 
L.R.A.  641,  36  Am.  St.  Rep.  664,  34  N.  E. 
728,  the  court  said :  "The  discharge  of  fire- 
works in  a  city  under  any  circumstances  is 
attended  with  danger.  .  .  .  Under  the 
circumstances,  in  view  of  the  place,  the 
danger  involved,  and  the  oecasioin,  the  trans- 
action was  an  imreasonable,  unwarranted, 
and  unlawful  use  of  the  streets,  exposing 
persons  and  property  to  injury,  and  was 
properly  found  to  constitute  a  public  nui- 
rtance." 

In  Landau  v.  New  York,  180  N.  Y.  48,  54, 
105  Am.  St.  Rep.  709,  72  N.  E.  633,  17  Am. 
Neg.  Rep.  331,  the  court  said:  **There  is  a 
distinction,  well  recognized  by  law,  between 
the  discharge  of  fireworks  upon  private 
property  and  in  a  public  highway.  There  is 
also  a  distinction  in  this  regard  between 
highways,  depending  on  their  location,  the 
extent  of  the  traffic  upon  them,  and  the 
danger  involved  in  case  of  accident.  Fire- 
works in  certain  streets  may  or  may  not  be 
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a  nnisance,  according  to  the  circumBtances, 
which  usually  present  a  question  of  fact. 
.  .  .  Fireworks  exhibited  on  an  extensive 
scale  in  a  great  thoroughfare,  in  the  midst 
of  a  large  city,  where  a  vast  multitude  of 
people  is  assembled,  if  not  a  nuisance  as 
matter  of  law,  may  properly  be  found  such 
as  matter  of  fact." 

In  Willett  V.  St.  Albans,  69  Vt.  333,  38 
Atl.  72,  the  question  at  issue  was  whether 
the  defendant  in  the  erecting  of  a  municipal 
building  had  created  or  participated  in  the 
creation  of  a  nuisance.  To  constitute  the 
structure  a  nuisance  the  court  say:  *'The 
structure  must  have  been  inherently  and  im- 
minently dangerous  and  a  menace  to  the 
safety  of  the  intestate.  .  .  .  The  appel- 
lant must  have  created  or  participated  in 
the  creation  of  the  dangerous  and  menacing 
condition.  .  .  .  The  creation  or  partici- 
pation In  the  creation  of  the  dangerous  con- 
dition must  have  been  with  the  conscious- 
ness and  understanding  cm  the  part  of  the 
appellant  that  it  was  creating  it ;  or  it  must 
have  been  obvious  and  almost  certain  to  a 
reasonably  prudent  man,  while  the  acts  were 
being  performed  on  the  part  of  the  appel- 
lant, that  these  acts  would  create  or  help  to 
create  it.  The  condition  must  have  been  a 
purpose  or  object  of  the  appellant;  it  must 
have  intended  to  affect  it;  or  its  acts  have 
been  so  reckless  and  unwarranted  that  that 
intention  must  be  conclusively  implied. 
.  .  .  The  wrongfubiess  must  have  been  in 
the  acts  themselves  rather  than  in  the  fail- 
ure to  use  the  requisite  degree  of  care  in 
doing  them,  and  therein  lies  the  distinction, 
under  the  facts  of  this  case,  between  nui- 
sance and  negligence."  Joyce,  Nuisances,  §§ 
19,  384,  448;  Wood,  Nuisances,  §§  743,  744; 
Cardwell  v.  Austin,  —  Tex.  Civ.  App.  — , 
368  S.  W.  387;  Smith  v.  Jefferson,  161  Iowa, 
245,  46  L.Rji..(N.S.)  792,  142  N.  W.  220, 
Ann.  Cas.  1916A,  97;  New  Castle  v.  Harvey, 
64  Ind.  App.  243,  102  N.  K  880;  Moser  v. 
Burlington,  162  N.  C.  141,  78  S.  E.  74; 
Radford  v.  Clark,  113  Va.  199,  38  L.R.A. 
(N.S.)  281,  73  8.  E.  571:  Hines  v.  Rocky 
Mount,  162  N.  C.  409,  412,  L.R,A.1915C, 
751,  78  S.  E.  610,  Ann.  Cas.  1915A,  132. 

A  satisfactory  test  for  determining  wheth- 
er an  act  or  acts  constitute  a  nuisance  is 
that  stated  by  the  court  in  Melker  v.  New 
York,  190  N.'y.  481,  488,  16  L.R.A.(N.S.) 
621,  83  N.  E.  567, 13  Ann,  Cas.  544 :  "With- 
out attempting  a  general  definition  we  are 
of  the  opinion  that  as  applied  to  the  facts  of 
the  case  before  us,  if  the  natural  tendency 
of  the  act  complained  of  is  to  create  danger 
and  inflict  injury  upon  person  or  property, 
it  may  properly  be  found  a  nuisance  as ' 
L,.R.A.1917B. 


matter  of  fact;  but  if  the  action  in  its 
inherent  nature  is  so  hazardous  as  to  make 
the  danger  extreme  and  serioua  injury  so 
probable  as  to  be  almost  a  certainty,  it 
should  be  held  a  nuisance  as  matter  of  law. 
.  .  .  Locality,  Burroundinga,  methods,  the 
degree  of  danger,  and  the  custom  of  the 
country,  are  the  important  factors." 

The  display  of  fireworks  in  such  a  lo- 
cality, intrinsically  dangerous  to  the  specta- 
tors whom  New  Haven  had  invited  to  wit- 
ness the  display,  and  the  discharge  of  a 
bomb  itself  intrinsically  dangerous,  consti- 
tuted as  matter  of  law  the  display  a  nui- 
sance. New  Haven  caused  and  created  the 
nuisance,  and  her  act  caused  this  injury. 
Her  liability  must  follow.  But  if  these  facts 
are  not  held  to  constitute  a  nuisance  they 
must  be  held  to  present  an  issue  of  fact  as 
to  whether  they  constitute  a  nuisance,  and, 
if  so,  the  demurrer  should  have  been  over- 
ruled and  the  trier  been  permitted  to  pass 
on  this  issue  of  fact  and  determine  whether 
the  acts  done  under  the  circumstances  pres- 
ent created  a  nuisance. 

After  the  demurrer  was  sustained  the 
plaintiff  sought  to  amend  by  adding  to  his 
complaint:  *  '^The  action  of  the  city  here- 
in before  set  out  .  .  .  made  said  streets, 
throughfares,  and  other  portions  of  said  city 
near  said  public  square  unsafe  and  danger- 
ous to  the  people  lawfully  thereon,  and 
wrongfully  exposed  these  persons  to  injury^ 
and  the  same  at  all  of  said  times  was  a 
nuisance." 

The  opinion  of  the  majority  finds  the  al- 
legations of  the  complaint  insufficient  to 
sustain  a  cause  of  action  for  wantonness 
or  nuisance.  It  would  seem  to  follow  such  a 
holding  that  the  denial  of  the  amendment 
was  error. 

The  record  shows  that  the  trial  court  de- 
cided the  demurrer  upon  the  authority  of 
Tindley  v.  Salem,  137  Mass.  171,  50  Am. 
Rep.  289,  and  apparently  did  not  then  con- 
sider the  question  of  wantonness  or  nuisance. 
This  question  of  nuisance  arose  later  in 
Kerr  v.  Brookline,  208  Mass.  190,  34  L.R.A. 
(N.S.)  464,  94  N.  E.  257,  and  the  con- 
clusion of  the  court  upon  this  question 
seems  at  variance  with  Colwell  v.  Water- 
bury  and  other  authorities  upon  this  sub- 
ject in  our  state. 

In  my  opinion  the  demurrer  should  have 
been  overruled,  and  the  amendment  allowed. 

Rorabaok,  J.,  concurs. 

Petition  for  rehearing  denied,  JaniUiry 
19,  1917. 
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GEORGE  EISENTRAGER,  Appt., 

V. 

GREAT  NORTHERN  RAILWAY  COM- 
PANY. 

(—  Iowa,  — ,  160  N.  W.  311.); 

Evidence  —  custom  to  show  fact. 

1.  Upon  the  question  of  the  responBibility 
of  a  railroad  company  for  ice  on  a  walk 
which  caused  injury  to  a  pedestrian,  evi- 
dence is  not  admissible  that  its  engine,  both 
before  and  after  the  injury,  cast  water  in 
some  manner  and  some  amount  near  the 
walk,  possibly  upon  it. 

For  other  cases,  see  Evidence,  XI,  k,  in  Dig. 
1-52  N.  8. 

Appeal  —  Ignoring  evidence. 

2.  In  reviewing  a  ruling  directing  a  ver- 
dict for  defendant,  evidence  erroneously  ad- 
mitted may  be  ignored. 

For  other  cases,  see  Appeal  and  Error,  VII, 
c,  in  Dig,  1-52  N,  8, 

Nuisance  — >  creation  —  ignoranc;e  —  ef- 
fect. 

3.  A  railroad  company  responsible  for 
casting  water  on  a  walk,  which  forms  ice 
upon  which  a  pedestrian  falls  to  his  injury, 
cannot  escape  liability  for  the  injurv  on 
the  ground  that  it  had  no  notice  of  the 
nuisance. 

For  other  cases,  see  Nuisances,  II.  6,  in  Dig, 
1-52  N.  8, 

Appeal  —  directed  verdict  —  erroneous 
pounds. 

4.  If  a  verdict  was  rightly  directed  on 
any  ground,  the  erroneous  sustaining  of 
other  grounds  is  harmless  error. 

For  other  cases^  see  Appeal  and  Error,  VII. 
fw,  7,  rf,  in  Dig.  1-52  N,  8. 

Evidence  —  res  ipsa  loquitur  —  respon- 
sibility for  ice. 

5.  The  doctrine  of  res  ipsa  loquitur  can< 
not  be  invoked  to  show  that  the  negligence  j 
of  a  railroad  company  is' responsible  for  ice 
upon  a  walk  next  its  rails  because  of  the 
shape  and  extent  of  the  ice  and  the  fact  that 
it  presents  a  straight  edge  next  the  rail. 
For  other  cases,  see  Evidence,  II,  h,  1,  c,  in 

1-52  y.  8. 

jE\ldence  —  burden     of     proof  —  con- 
flicting possibilities. 

6.  One  seeking  to  hold  a  railroad  com- 


pany liable  for  injury  due  to  a  fall  on  ice 
on  a  walk,  because  of  its  negligently  cast- 
ing water  on  the  walk,  is  not  entitled  to  go 
to  the  jury  by  merely  showing  a  possibility 
that  it  is  responsible  for  the  condition,  if 
there  is  nothing  to  exclude  the  equal  pos- 
sibility that  the  ice  was  due  to  an  entirely 
different  cause. 

For  other  eases,  see  Trial,  II,  6,  in  Dig, 
1-52  N,  8, 

(December  13,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Lyon  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  l>een  caused  by  defendant's 
negligence.     Allirmed. 

Statement  by  Salinger,  J.: 

Suit  for  personal  injuries  sustained. 
Through  the  town  of  Alvord  the  track  of  de- 
fendant runs  north  and  south.  Along  its 
west  rail  lie  two  planks  about  6  feet  long 
and  some  22  inches  wide.  Adjoining  these 
planks  and  running  west  is  a  cement  walk 
about  6  feet  wide.  During  the  evening  of 
February  28,  1913,  in  freezing  weather,  some 
ice  had  formed  upon  this  walk,  and  some  2 
feet  west  of  the  west  rail.  The  ice  was  some 
2  feet  wide,  and  at  about  that  width  lay 
across  this  walk.  Plaintiff  fell  upon  this 
ice  at  a  point  a  little  to  the  west  of  the 
planks,  and  sustained  serious  injuries.  He 
contends  that  servants  of  the  defendant  cre- 
ated the  ice  by  negligently  causing  wafer  to 
be  discharged  by  a  locomotive  and  to  flow 
upon  the  walk.  From  verdict  directed 
against  him,  plaintiff  appeals. 

Mr.  S.  D.  RIniker,  for  appellant: 
The  modern  rule  is  that  any  inadvertent 
aot  or  omission  of  a  sane  person  in  per- 
forming a  lawful  act,  which  immediately 
produces  injury  to  another,  not  in  fault, 
creates  legal  liability. 

Doyle  V.  Chicago,  St.  P.  &  K.  C.  R.  Co, 
77  Iowa,  607,  4  L.R.A.  420,  42  N.  W.  665; 
Simson  v.  London  General  Omnibus  Co.  L. 
R.  8  C.  P.  390,  42  L.  J,  C.  P.  N.  S.  112, 
28  L.  T.  N.  S.  660,  21  Week.  Rep.  595. 


Note.  —  Generally  as  to  admissibility  of 
evidence  of  condition  before  and  after  acci- 
dent, of  property  whose  defects  are  alleged 
to  have  caused  injury,  see  note  to  Alcott  v. 
Public  Service  Corp.  32  L.R.A.(N.S.)  1084. 
And  for  other  notes  on  somewhat  analogous 
questions,  see  the  Indexes  to  L.R.A.  Notes 
under  the  title  "Evidence,"  subtiUe  "Similar 
nets  and  facts/' 

Many  different  phases  of  the  rule  or 
maxim,  Res  ipsa  loquitur  are  discussed  in 
notes  indexed  under  the  title  "Evidence," 
subtitle  "Care;  negligence;  res  ipsa  loqui- 
tur." 

Tlie  liability  of  an  abutting  owner  for  an 
L.R.A.1917B. 


I  injury  caused  by  ice  formed  from  water 
I  artificially  turned  across  sidewalk  is  treated 
in  the  notes  to  Brown  v.  White,  58  L.R.A. 
328;  Hynes  v.  Brewer,  9  L.R.A.(N.S.)  598: 
Maloney  v.  Hayes,  28  L.R.A.(N.S.)  200; 
and  Striger  v.  Deickman,  51  L.R.A.  (N.S.) 
309.  Other  phases  of  the  question  of  lia- 
bility for  damage  caused  by  ice  or  snow  on 
streets  or  sidewalks  are  treated  in  notes 
that  may  be  found  by  consulting  the  In- 
dexes to  L.R.A.  Xotes  under  the  title  ''High- 
ways," section  heading,  *'Ice  and  snow  on 
streets  and  sidewalks,"  and  other  sections 
there  referred  to. 
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Either  the  railway  company  or  city  is 
liable  for  obstructing  the  sidewalk  to  the 
damage  of  a  person  who,  without  knowl- 
edge of  the  danger,  falls  thereon  or  is  in- 
jured thereby. 

Gates  V.  Pennsylvania  R.  Co.  160  Pa.  50, 
16  L.R.A.  554,  24  Atl.  638 ;  Calder  v.  Smal- 
ley,  66  Iowa,  219,  65  Am.  Rep.  270,  23  N. 
W.  638;  McDonald  v.  Toledo  Consol.  Street 
R.  Co.  20  C.  C.  A.  322,  43  U.  S.  App.  79, 
74  Fed.  104;  Tobin  v.  Portland,  S.  k  P.  R. 
Co.  59  Me.  183,  8  Am.  Rep.  415,  9  Am.  Neg. 
Cas.  411;  Landru  v.  Lund,  38  Minn.  538, 
38  N.  W.  699;  Lowell  v.  Boston  &  L.  R. 
Corp.  23  Pick.  24,  34  Am,  Dec.  33;  Elliott 
V.  Concord,  27  N.  H.  204;  Willard  v.  Xew- 
bury,  22  Vt.  458;  Batty  v.  Duxbury,  24  Vt. 
155. 

The  law  is  not  more  lenient  to  an  individ- 
ual who  causes  the  streets  or  sidewalks  of 
a  city  or  town  to  become  dangerous  or  de- 
fective than  it  is  to  the  city  or  town  it- 
self which  permits  or  allows  dangerous 
agencies  thereon  or  thereunder  to  remain  un- 
removed  or  unabated. 

O'Hanlin  v.  Carter  Oil  Co.  54  W.  Va.  510, 
66  L.R.A.  896,  46  S.  E.  565;  Gates  v.  Penn- 
«ylvania  R.  Co.  150  Pa.  50,  36  L.R.A.  554,  24 
Atl.  638;  Pennsylvania  R.  Co.  v.  McTiglie, 
46  Pa.  316;  Lowell  v.  Boston  &  L.  R.  Corp. 
23  Pick.  24,  34  Am.  Dec.  33. 

Xo  person  has  the  right  to  do  any  act 
which  renders  the  use  of  the  street  or  side- 
walk hazardous  or  less  secure  than  it  was 
left  by  the  municipal  authorities;  and  who- 
ever does  BO  is  at  once  liable  to  any  person 
who,  without  fault  on  his  part,  sustAlns  any 
special  in-jury  therefrom. 

Dill.  Mun.  Corp.  1890  ed.  §§  1032,  1034; 
Gates  V.  Pennsylvania  R.  Co.  160  Pa.  50, 
16  L.R.A.  554,  24  Atl.  638. 

Whosoever  places  or  is  responsible  for  per- 
mitting an  obstruction  in  the  highway  or  on 
a  sidewalk  is  liable  to  one  injured. 

Tiborsky  v.  Chicago,  M.  k  St.  P.  R.  Oo. 
124  Wis.  243,  102  N.  W.  549,  17  Am.  Neg. 
Rep.  756;  Thuringer  v.  New  York  C.  &  H.  R. 
R.  Co.  71  Hun,  526,  24  N.  Y.  Supp.  1087, 
82  Hun,  33,  31  N.  Y.  Supp.  419. 

Anyone  responsible  for  the  artificial  ac- 
cumulation of  ice  on  a  sidewalk,  whereby  a 
traveler  thereon  sustains  a  special  or  pecu- 
liar injury,  is  liable  therefor. 

Dahlin  v.  Walsh,  192  ^lass.  163,  6  L.R.A. 
(N.S.)  615,  77  N.  E.  830,  20  Am.  Neg.  Rep. 
367;  Hynes  v.  Brewer,  194  Mass.  435,  9 
L.R.A.(N.S.)  598,  80  N.  E.  603;  Maloney 
V.  Hayes,  206  Mass.  1,  28  L.R.A.(N.S.)  200, 
91  N.E.  911,  3  N.  C.  C.  A.  137;  Benard  v. 
Woonsocket  Bobbin  Co.  23  R.  I.  681,  51  Atl. 
209;  Loois  v.  Eureka  Club,  37  App.  Div. 
628,  56  N.  Y.  Supp.  66,  5  Am.  Neg.  Rep. 
702 ;  Thuringer  v.  New  York  C.  &  H.  R.  R. 
Co.  82  Hun,  33,  31  N.  Y.  Supp.  419;  Illi- 
L.R.A.1917B. 


nois  C.  R.  Co.  v.  Com.  29  Ky.  L.  Rep.  754. 
96  S.  W.  467 ;  Brown  v.  W^hite,  202  Pa,  297, 
58  L.R.A.  321,  51  Atl.  962;  Waltemeyer  v. 
Kansas  City,  71  Mo.  App.  354;  28  Cyc. 
1437,  1438;  Davis  v.  Niagara  Falls  Tower 
Co.  171  N.  Y.  336,  57  L.R.A.  545,  89  Am. 
St.  Rep.  817,  64  N.  E.  4. 

Defendant  was  bound  to  keep  water  from 
its  locomotives  off  the  sidewalk  when  by 
permitting  it  to  run  on  the  walk  it  would 
freeze  and  endanger  the  safety  of  pedes- 
trians; and  if  it  failed  so  to  do  negligence 
will  be  inferred. 

Weaver  Mercantile  Co.  v.  Thurmond,  68 
W.  Va.  530,  33  L.R.A.(N.S.)  1061,  70  S. 
E.  126,  3  N.  C.  C.  A.  1;  Keaniey  v.  London, 
B.  &  S.  C.  R.  Co.  L.  R.  5  Q.  B.'411. 

If  a  railway  company  permits  ice  to  form 
on  the  sidewalk  from  drippings  or  overflow 
from  its  tanks;  or  allows  the  walk  to  be- 
come less  safe,  by  reason  of  being  obstructed 
through  its  negligence, — it  is  liable  to  the 
traveler  injured  thereby. 

:McGoIdrick  v.  New  York  C.  &  H.  R.  Co. 
49  N.  Y.  S.  R.  566,  20  N.  Y.  Supp.  914; 
Thuringer  v.  New  York  C.  &  H.  R.  R.  Co. 
71  Hun,  626,  24  N.  Y.  Supp.  1087,  82  Hun, 
33,  31  N.  Y.  Supp.  419;  Tiborsky  v.  Chi- 
cago,  M.  &  St.  P.  R.  Co,  124  Wis,  243,  102 
N.  W.  549,  17  Am.  Neg.  Rep.  755:  Can- 
field  V.  Chicago  &  W.  M.  R.  Co.  78  Mich. 
356,  44  N.  W.  385:  Chicago  &  A.  R.  Go.  v. 
Nelson,  153  111.  89,  38  N.  E.  660;  Chicago 
&  N.  W.  R.  Co.  V.  Hoag,  90  111.  339. 

Testimony  to  the  effect  that  defendant 
had  discharged  water  upon  the  sidewalk  at 
the  same,  or  substantially  the  same,  place 
before  and  after  the  accident,  is  admissible, 
and  makes  it  a  jury  question  whether  or 
not  defendant  was  responsible  for  the  ice 
that  caused  the  injury. 

1  Elliott,  £v.  p.  109;  McKeaa  y.  Burling- 
ton, C.  R.  &  N.  R.  Co.  55  Iowa,  192,  7  N. 
W.  505;  3  Elliott,  Ev.  §  2506:  Carter  v. 
Sioux  City  Service  Co.  160  Iowa,  78,  141 
N.  W.  20;  Shepard  v.  Creamer,  160  Mass. 
496,  36  N.  E.  475;  Auld  v.  Southern  R.  Co. 
136  Ga.  266,  37  L.R.A.(N.S.)  518,  71  S. 
E.  426;  Davis  v.  Corry  City,  154  Pa.  598, 
26  Atl.  621. 

The  question  as  to  whether  a  given  act 
of  negligence  was  the  proximate  cause  of  the 
injury  complained  of,  where  the  character 
of  the  facts  is  such  that  different  conclu- 
sions may  be  drawn  from  them,  is  a  ques- 
tion for  the  jury. 

Weick  V.  Lander,  76  111.  93;  Hill  v.  Win- 
sor,  118  Mass.  251;  Savage  v.  Chicago,  M. 
&  St.  P.  R.  Co.  31  Minn.  419,  18  N.  W. 
272;  Sheridan  v.  Brooklyn  City  &  N,  R.  Co. 
36  N.  Y.  39,  93  Am.  Dec.  490,  9  Am.  Neg. 
Cas.  619;  Harriman  v.  Pittsburg,  C.  &  St. 
L.  R.  Co.  45  Ohio  St.  11,  4  Am.  St.  Rep. 
607,  12  N.  E.  451;  Sraethurst  v.  Independ- 
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ent  Cong.  Church,  148  Mass.  261,  2  L.R.A. 
695,  12  Am.  6t  Rep.  550,  19  N.  £.  387. 

Messrs.  J.  Ij.  Kennedy  and  £.  C.  Roach 
for  appellee. 

Salini^er,  J.,  delivered  the  opinion  of 
the  court: 

I.  Certain  testimony  was  taken  against 
the  objection  of  the  appellee.  We  have  the 
question  whether,  though  erroneously  ad- 
mitted, it  still  must  be  considered  on  the 
question  of  whether  there  was  sufficient  evi- 
dence to  send  the  case  to  the  jury. 

A  fair  summing  up  of  it  is  that  both  be- 
fore and  after  the  injury  complained  of  lo- 
comotive engines  of  defendant  cast  water  in 
some  manner,  and  in  some  amount,  near 
this  walk;  possibly,  upon  it.  There  is  no 
testimony,  at  any  rate  none  in  terms,  that 
this  was  done  during  freezing  weather.  Ap- 
pellant contends  ihis  testimony  establishes 
a  custom,  and  that  such  custom  is  compe- 
tent to  go  to  the  jury  on  whether  the  negli- 
gence charged  was  prove<].  The  following 
citations  are  made  in  support:  Kolsti's 
Case,  32  Minn.  133,  19  N.  W.  655;  Nadau's 
Case,  76  Wis.  120,  20  Am.  St.  Rep.  29,  43 
N.  W.  1135;  Cass  v.  Boston  &  L.  R.  Co.  14 
Allen,  448;  Holly's  Case,  8  Gray,  133.  69 
Am.  Dec.  233;  Jochem's  Case,  72  Wis.  202, 
203,  1  L.R.A.  178,  39  N.  W.  383;  Earl's 
Case,  61  Hun,  624,  40  N.  Y.  S.  R.  847,  16 
N.  Y.  Supp.  770:  Houston  &  T.  C.  R.  Co.  v. 
Cowser,  57  Tex.  293;  Carter's  Case,  160 
Iowa,  78,  141  N.  W.  26;  Cleveland,  C.  C. 
ft  I.  R.  Co.  v.  Newell,  75  Ind.  .545:  Ilarri- 
man's  Case,  45  Ohio  St.  11,  4  Am.  St.  Rep. 
607,  12  N.  E.  451;  Chicago,  M.  &  St.  P.  R. 
Co.  v.  Carpenter,  5  C.  C.  A.  561,  12  U.  S. 
App.  392,  56  Fed.  451,  7  Am.  Neg.  Cas. 
486;  McGee's  Case,  92  Mo.  208,  1  Am.  St. 
Rep.  706,  4  S.  W.  740,  4  Am.  Neg.  Cas.  578, 
citing  Wood,  Mast.  &  S.  §  401;  Lawson, 
Custom,  41,  42;  International  &  G.  N.  R. 
Co.  V.  Gray,  65  Tex.  32;  Tibby's  Case,  82 
Mo.  292,  299;  Maynard's  Case,  100  Mass. 
40,  1  Am.  Neg.  Cas.  901 ;  McKean's  Case, 
55  Iowa,  192,  7  N.  W.  505;  Auld  v.  South- 
ern R.  Co.  136  Ga.  266,  37  L.R.A.(N.S.) 
518,  71  S.  £.  426;  Brassell's  Case,  84  N. 
Y.  242,  6  Am.  Neg.  Cas.  231;  Wood's  Case, 
49  Mich.  370,  13  N.  W.  779,  4  Am.  Neg. 
Cas.  35;  Fuller's  Case,  21  Conn.  576,  2  Am. 
Neg.  Cas.  266;  Schultz's  Case,  44  Wis.  638; 
Sutherland  v.  Troy  &  B.  R.  Co.  74  Hun, 
162,  26  N.  y.  Supp.  237;  Pennsylvania  Co. 
V.  Stoelke,  104  111.  201;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Clark,  108  111.  113;  Davis  v. 
Corry  City,  154  Pa.  598,  26  Atl.  621;  Eureka 
Ins.  Co.  V.  Robinson,  56  Pa.  264,  94  Am. 
Dec.  65;  1  Elliott,  Ev.  If  109,  resting  on 
Shove's  Case,  18  Pick.  558,  561;  Vaughan's 
Case,  68  N.  C.  11;  Lynch  v.  Ashe,  8  N.  C. 
(1  Hawks)  338.  A  large  part  of  these  hold, 
L.R.A.1917B. 


in  effect,  it  may  bear  on  negligence  of  con- 
tributory negligence  that  what  is  complained 
of  was  usual.  Others,  that  one  who  estab- 
lishes a  usage  must  anticipate  that  others 
will  act  in  reliance  upon  such  usage.  All 
have  been  carefully  read,  and  it  will  serve 
no  useful  purpose  to  analyze  them  here.  Suf- 
fice it  to  say  none  of  them  hold  that  negli- 
gent throwing  of  water  by  one  engine  at  a 
stated  time  and  upon  a  stated  place  may  be 
proved  by  showing  that  other  engines  in 
some  manner  cast  water  at  different  times 
near  and,  by  possibility,  upon  that  place. 

Then  there  is  a  dictum  by  way  of  argu- 
ment in  Wheelan  v.  Chicago,  M.  &  St.  P. 
R.  Co.  85  Iowa,  172,  52  N.  W.  119,  that  if 
the  evidence  had  not  disclosed  a  car  door  in 
question  had  been  loose  and  swinging  several 
times  prior  to  the  accident,  and  once  after 
it  on  the  same  trip,  there  would  have  been 
no  claim  that  its  hasp  was  the  cause  of  the 
accident.  Lastly,  there  is  Grand  Trunk  R. 
Co.  V.  Richardson,  91  U.  S.  454,  471,  23  L. 
ed.  356,  362,  in  which  language  is  used  tend- 
ing to  sustain  the  contention  of  appellant. 
In  effect  the  case  is  a  holding  that  where 
an  engine  crosses  a  bridge  shortly  before 
that  bridge  is  fired,  then,  evidence  that,  in 
passing,  other  engines  had  scattered  fire, 
has  some  probative  weight  on  the  ultimate 
issue  to  be  determined.  The  case  seems 
to  stand  alone.  It  concedes  some  cases  op- 
posed its  rule,  that  such  evidence  is  ''of 
course  indirect  evidence,  if  it  be  evidence 
at  all;"  and  finally  it  is  pointed  out  that 
the  testimony  was  probably  rebuttal,  and 
that  a  fecial  rule  prevails  as  to  rebuttal. 
As  will  presently  appear,  it  makes  some 
pronouncements  which  oppose  the  effect  of 
its  language.  It  holds  that  where  a  fire  oc- 
curs which  causes  the  destruction  of  a  build- 
ing in  a  dry  time,  when  there  is  a  high 
wind,  and  when  more  than  ordinary  vigil- 
ance is  demanded,  it  is  incompetent  to  show 
that  the  usual  practice  of  railroad  compa- 
nies in  that  section  of  the  country  was  not 
to  employ  a  switchman  for  bridges  like  the 
one  destroyed  by  fire  and  causing  the  burn- 
ing of  the  building,  and  that  the  usual 
practice  of  others  in  that  section  of  the 
country  sheds  no  light  on  the  duty  of  de- 
fendant when  running  locomotives  over  long 
wooden  bridges  in  near  proximity  to  a 
frame  building,  when  danger  was  more  than 
commonly  imminent.  It  is  said  in  Brown's 
Case,  202  Pa.  297,  58  L.R.A.  321,  51  Atl. 
962,  that,  unless  it  be  shown  to  have  been 
necessary,  it  w411  not  avoid  liability  for  in- 
jury caused  by  draining  water  from  the 
house  of  defendant  over  the  sidewalk 
through  an  uncovered  drain,  and  thus  form- 
ing a  ridge  of  ice;  that  in  that  borough  it 
was  customary  thus  to  drain  water.  3  El- 
liott,  Ev.   §   2506,  p.   1001,  citing  Aiken's 
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Case,  184  Mass.  269,  68  N.  E.  2S8,  and 
Kingston's  Case,  112  Mich.  40,  40  L.R.A. 
131,  149,  70  N.  \V,  315,  74  N.  W.  230,  1  Am. 
Neg.  Rep.  467,  states  that  evidence  that 
either  the  plaintiff  or  defendant  was  negli- 
gent at  other  times,  or  as  to  his  habits  con- 
cerning carefulness,  is  generally  incompe- 
tent, and  in  §  2506,  that  the  better  rule  is 
that  evidence  of  previous  accidents  at  the 
same  place  is,  ordinarily  at  least,  not  ad- 
missible to  prove  negligence  at  the  time  in 
question;  that  while  evidence  of  prior  acci- 
dents may  sometimes  be  admissible  in  some 
cases  on  the  question  of  notice,  it  raises  too 
many  distinct  and  collateral  issues;  that 
evidence  there  were  or  were  not  prior  acci- 
dents is  of  very  little,  if  any,  probative 
value,  unless  there  be  put  in  all  the  facts 
and  conditions  existing  at  such  other  times, 
and  that  this  is  usually  unnecessary  be- 
cause the  facts  in  regard  to  the  conditions 
and  circumstances  at  the  time  in  question 
are  susceptible  of  direct  proof.  In  Peoria 
&  P.  U.  R.  Co.  V.  Clayberg,  107  111.  644, 
evidence  was  excluded  to  the  effect  that 
deceased  charged  with  contributory  negli- 
gence was  in  the  habit  of  jumping  on  trains. 
In  Hudson  v.  Chicago  &  N.  W.  R.  Co.  59 
Iowa,  581,  44  Am.  Rep,  692,  13  N.  W.  735, 
we  said  of  evidence  to  the  effect  that  a  day 
or  two  after  the  accident  the  employees  of 
defendant  charged  the  crossing  in  such  man- 
ner as  to  avoid  the  defect  complained  of, 
that  it  could  Iiave  no  other  purpose  than 
to  establish  an  admission  on  the  part  of  de- 
fendant of  its  own  negligence  at  the  time  of 
the  accident,  and  that  this  evidence  was  not 
admissible  for  any  purpose,  because  it  was 
one  made  by  employees  after  the  transac- 
tion which  constituted  the  principal  one.  In 
Matthews  v.  Cedar  Rapids,  80  Iowa,  466,  20 
Am.  St.  Rep.  436,  45  N.  W.  894,  we  felt  con- 
strained, by  reason  of  the  Hudson  Case,  to 
exclude  evidence  to  the  effect  that  other 
parties  had  fallen  into  the  same  opening 
into  which  plaintiff  had,  and  that  defend- 
ant had  been  informed  of  this.  In  Croddy  v. 
Chicago,  R.  I.  &  P.  R.  Co.  91  Iowa,  605,  60 
X.  W.  214,  on  the  authority  of  the  Hudson 
Case,  we  sustain  the  exclusion  of  testimony 
that  stock  had  frequently  been  killed  at  a 
certain  crossing  where  the  injury  in  that 
suit  was  claimed  to  have  happened.  In 
T^nghammer's  Case,  99  Iowa,  297,  298,  68 
X.  W.  689,  plaintiff  was  injured  by  slip- 
ping on  a  step,  and  we  held  it  was  not  per- 
missible to  show  that  others  had  slipped  on 
the  same  step  prior  to  the  accident  in  suit, 
and  said:  "Whatever  may  be  the  rule  in 
other  jurisdictions,  it  is  well  settled  in  this 
state  that  in  such  a  case  evidence  of  similar 
disconnected  acts  is  not  admissible." 

In  Kirchoff*8  Case,  148  Iowa,  513,  123  N. 
W.  210,  we  ruled  it  was  inadmissible  to 
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show  that  during  eighteen  years  no  one  had 
before  been  hurt  by  the  planer  involved  in 
that  suit.  And  see  Gulf,  G.  &  S.  F.  R.  Co. 
V.  Evansich,  61  Tex.  6,  and  BUck,  Law  & 
Pr.  Acci.  Cases,  §  193. 

(a)  All  said  would  be  relevant  if  appel- 
lant had  a  stronger  showing.  But  he  does 
not  have  as  much  as  evidence  that  the  thing 
charged  here  was  customarily  done  before, 
and  at  the  same  place.  The  effect  of  evi- 
dence of  a  general  custom  to  have  defend- 
ant's locomotive  discharge  water  so  that  it 
would  flow  upon  this  walk  is  not  here  for 
decision.  The  most  this  jury  had  was  a 
chance  to  guess  at  what  point  and  in  what 
manner  other  engines  cast  water.  It  fol- 
lows that  the  objections  made — incompetent, 
irrelevant,  and  immaterial — should  have  been 
sustained.  This  conclusion  turns  into  aca- 
demic inquiries  certain  contentions — even 
if  these  were  well  made. 
I  It  may  be  conceded  that  the  directing  of 
the  verdict  for  defendant  operated  to  change 
the  ruling  as  to  excluding  this  testimony. 
The  trial  court  had  pow*er  to  change  its  trial 
rulings.  Standish'a  Case,  21  Iowa,  369; 
Jenkins's  Case,  36  Iowa,  526;  McClain's  Case, 
98  Iowa,  145,  67  X.  W.  102;  Van  Werdcu's 
Case,  99  Iowa,  623,  68  X.  W.  892.  In  Little- 
ton's Case,  95  Iowa,  320,  63  N.  W.  666,  a 
change  of  opinion  was  effected  by  directing 
a  verdict.  That  all  said  decisions  involve  a 
change  of  front  on  rulings  on  demurrer  is 
purely  adventitious.  They  attach  no  weight 
to  the  fact  that  a  particular  ruling  was 
changed,  and  the  principle  they  established 
is  that  no  matter  what  the  first  ruling  is, 
the  court  is  not  concluded  thereby  "from 
holding  otherwise  at  some  subsequent  time 
during  the  trial  when  the  same  question 
legitimately  arises." — is  not  required  to  fol- 
low the  first  ruling  against  his  conviction. 
Xorton's  Case,  64  Iowa,  112,  19  N.  W.  867; 
Richman's  Case,  77  Iowa,  525,  526,  4  L.R.A. 
445,  14  Am.  St.  Rep.  308,  42  X.  W.  422. 
In  Brown's  Case,  82  Iowa,  514,  12  L.R.A. 
583,  48  X.  W.  1042,  it  is  said:  "Decisions 
are  not  to  be  regarded  as  unalterable  with- 
out regard  to  tlieir  correctness.  However 
desirable  it  may  be  to  have  consistency  in 
the  decisions  of  a  court  in  the  same  ease,  it 
is  better  that  the  court  correct  its  errors, 
if  in  its  judgment  any  have  occurred." 

In  Campbell  v.  Park,  128  Iowa,  181,  101 
X.  W.  861,  104  X.  W.  799,  we  hold  that  if 
verdict  should  not  have  been  directed  had 
testimony  not  been  erroneously  rejected,  we 
may  consider  the  excluded  testimony  on  re- 
viewing the  direction.  It  would  seem  to  fol- 
I  low  that  if  we  find  testimony  was  improp- 
I  erly  received  we  may  proceed  as  though  it 
had  never  been  put  in.  And  we  have  settled 
in  Ford  v.  Dilley,  —  Iowa,  — ,  156  X.  W. 
516,  division  II.,  that  appellee  may  have  us 
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determine  now  whether  any  error  was  com- 
mitted againet  bim,  if  now  oorrecting  such 
«rror  will. make  the  judgment  below  a  right 
judgment.  But,  as  said,  all  this  is  moot. 
Immaterial  matter  has  no  probative  value. 
Present  or  out,  immaterial  matter  cannot 
affect  our  investigation  on  the  sufficiency  of 
the  testimony  against  a  motion  to  direct 
verdict,  and  we  shall  resolve  that  question 
without  considering  said  testimony. 

II.  Defendant's  motion  for  a  direeted  ver- 
dict was  sustained  generally,  and  this  sus- 
tains the  following  grounds,  among  others: 
<a)  Defendant  is  not  shown  to  be  chained 
with  any  duty  with  reference  to  the  ice  on 
the  sidewalk,  (b)  There  is  no  evidence  that 
the  ice  had  been  there  so  long  that  defend- 
ant should  and  could  have  known  of  and  re- 
moved it.  <e)  The  town  was  not  liable,  and 
no  greater  degree  of  care  is  required  of  de- 
fendant than  of  the  town,  (d)  The  ioe  was 
not  of  sueh  nature  "that  its  presence  on  the 
aidewalk  constituted  negligence  on  part  of 
defendant.''  (e)  The  evidence  fails  to  show 
plaintiff  was  free  from  contributory  negli- 
gence. These  should  have  been  overruled. 
It  seems  to  us  defendant  was  charged  with 
a  duty  concerning  ice  on  this  walk.  That  is 
to  say,  it  had  no  right  negligently  to  put 
water  there  in  freezing  weatiier.  If  it  did, 
the  assertion  that  it  lacked  notice  of  a  nui- 
sance created  by  itself  is  no  defense.  Con- 
cede defendant  was  under  no  greater  liabil- 
ity than  the  town  would  be  for  an  accumuls^ 
tion  of  ice  upon  this  walk.  But  the  town 
would  be  liable  without  direct  notice  or  no- 
tice through  long  continuance,  if  it  put  the 
ice  upon  the  walk.  We  are  unable  to  under- 
stand the  claim  that  "Under  the  undis- 
puted evidence  the  ice  was-  not  of  sueh 
nature  that  its  presence  on  the  walk  consti- 
tuted negligence  on  the  part  of  the  defend- 
ant" 

If  defendant  was  responsible  for  the  pres- 
ence of  the  ioe,  there  was  nothing  in  the  na- 
ture of  the  ice  that  absolved  from  such  re- 
aponsibility.  We  think,  too,  if  defendant 
was  n^ligent,  the  question  of  contributory 
negligence  was  for  the  jury.  But  if  the  mo- 
tion was  rightly  sustained  on  any  ground 
presented,  the  erroneous  sustaining  of  other 
grounds  is  harmless  error.  Appellee  has 
abandoned  all  these  points  in  the  motion. 
But  they  lead  appellant  into  meeting  them. 
This  justifies  Biany  eitaiions  which  accom- 
plish nothing  beyond  meeting  said  points. 
However,  they  only  demonstrate  that  an 
abandoned  position  is  untenable,  and  are  no 
longer  of  use. 

III.  The  appellant  cites  Scott's  Case,  13 
L.  T.  N.  S.  148,  3  Hurlst.  dt  C.  696,  34  I* 
J.  Exch.  N.  S.  220,  11  Jur.  N.  S.  204,  13 
Week.  Rep.  410;  Louisville  &  N.  R.  Co.  v. 
Simrall,  127  Ky.  65,  104  S.  W.  1011,  1199; 
L.R.A.1917B.  79 


LouiaviUe  k  N.  R.  Co.  v.  Clark,  32  Ky.  L. 
Rep.  736,  106  S.  W.  1184;  Dahlin  v.  Walsh, 
192  l^lass.  163,  6  L.R,A.(N.S.)  616,  77  N.  E. 
830;  20  Am.  Neg.  Rep.  367;  Oulf  C.  &  S. 
F.  R.  Co.  V.  Wood,  -—  Tex.  Civ.  App.  — ,  63 
S.  W.  164;  Kearney's  Case,  Ix  R.  6  Q.  B.  411 ; 
Union  P.  R.  Co.  v.  Erickson,  41  Neb.  1,  29 
L.R.A.  137,  59  N.  W.  348;  Gee's  Case,  42 
L.  J.  Q.  R  N.  S.  106,  L.  R.  8  Q.  B.  161,  28 
L.  T.  N.  S.  282,  21  Week.  Rep.  584;  Pennsyl- 
vania R.  Co.  V.  McTighe,  46  Pa.  319; 
Hynee's  Case,  194  Mass.  436,  9  L.R.A.(N.6.} 
598,  80  N.  £.  503;  Hill's  Case,  118  Mass. 
261;  Carter's  Case,  160  Iowa,  78,  141  N. 
W.  26;  Savage's  Case,  31  Minn.  419,  18  N. 
W.  272;  Chicago  k  A.  R.  Co.  v.  Nelson,  153 
111.  89,  38  N.  E.  560;  Tiborsky's  Case,  124 
Wis.  243,  102  N.  W.  549,  17  Am.  Neg.  Rep. 
755. 

He  claims  for  them  that  res  ipsa  loqui^ 
tur  may  be  invoked  here  because  the  extent 
and  shape  of  the  ice  and  the  fact  that  it 
presented  a  straight  edge  next  to  tb%  rail, 
in  and  of  themselves  make  it  a  jury  ques- 
tion whether  the  lee  was  not  due  to  the 
negligenoe  charged.  It  is  a  fair  general 
analysis  of  the  cases  cited  to  say  that  if 
injury  is  suffered  because  a  machine  or  other 
thing  has  done  something  unusual,  it  may 
therefrom  be  presumed  that  the  nmohine  or 
appliance  was  defective  through  negligence. 
For  illustration,  engines  k^t  in  proper  r^ 
pair  do  not  usually  explode,  and  if  rails  are 
kept  in  proper  condition  trains  are  not 
usually  derailed.  Therefore,  an  explosion 
or  derailment  raises  a  presumption  that 
those  charged  with  the  care  of  engine  or 
rails  have  failed  in  that  duty.  To  apply 
these  here  is  to  b^  the  question.  It  would 
not  be  indulging  a  presumption  that  machin- 
ery which  did  a  certain  thing  was  negligent- 
ly kept,  but  that  the  engine  did  that  thing. 
If  we  must  hold  appellant  has  no  evidence 
of  what  the  locomotive  of  defendant  did, 
he  may  not  <^tain  that  evidence  by  saying 
that  if  the  locomotive  did  do  a  certain  thing 
negligence  will  be  presumed,  and  therefore 
we  should  presume  it  did  that  thing.  The 
cases  cited  make  plain  this  distinction,  or 
limitation.  And  see  Tiborsky's  Case^  124 
Wis.  243,  102  N.  W.  549,  17  Am.  Neg.  Rep. 
756. 

IV.  Plaintiff  was  injured  by  falling  up- 
on ice  which  lay  as  a  grassy  sheet  upon  a 
cement  walk  which  connected  with  the  west 
rail  of  defendant's  road  at  a  point  close  to 
that  rail.  The  petition  alleges  he  was  in- 
jured about  9:30  at  night.  His  theory  is 
the  ice  was  formed  from  water  discharged 
by  one  of  defendant's  locomotives.  If  that 
is  so,  it  must  have  been  done  by  the  one  at- 
tached to  a  train  due  to  go  south  about 
7:30,  and  which  left  about  that  time  on  the 
day  of  the  injury.    For  the  only  other  train) 
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on  the  night  of  that  day  went  north  about 
10;  those  who  passed  over  the  walk  both 
shortly  before  and  after  that  train  left 
found  no  ice;  plaintiff  seems  to  have  been 
injured  before  that  train  arrived;  and  if 
the  engine  going  south  could  cast  water  to 
form  the  ice  on  which  plaintiff  fell,  one  go- 
ing north  could  not  thus  cast  it.  There  is 
much  testimony  from  which  it  may  be  found 
that  the  engine  going  south  is  not  to  blame, 
because  those  passing  over  the  walk  both 
shortly  before  and  after  that  engine  came 
and  went  found  no  ice.  The  court  below  at- 
tached much  importance  to  it  that  no  one 
saw  that  engine  cast  any  water  that  night. 
We  think  that  though  this  is  so,  still  the 
engine  south  bound  might  have  been  respon- 
sible for  the  formation  of  this  ice.  But  de- 
fendant contends,  and  there  is  evidence  to 
sustain  the  theory,  that  the  ice  may  have 
been  formed  through  the  careless  handling 
of  water  that  people  were  in  the  habit  of 
carrying  from  a  near-by  hydrant,  and  over 
this  walk.  In  essence,  the. vital  claim  of  ap- 
pellant is  the  ice  formation  was  of  such 
shape,  size,  and  so  cleanly  terminated  where 
the  walk  joined  the  rail,  as  that,  at  the 
leaat,  it  was  for  a  jury  to  say  whether  the 
ice  was  due  to  a  negligently  kept  locomotive, 
carelessness  of  those  who  handled  it,  or 
both.  The  most  we  can  find  is  that  the 
tfieory  of  neither  party  presents  an  im- 
possibility— that  it  is  possible  the  ice  was 
formed  as  appellant  contends,  and  equally 
so  that  it  was  due  to  water  spilled  by  those 
who  brought  it  from  the  hydrant.  Appel- 
lant has  the  burden;  the  burden  of  what? 
The  petition  charges  negligence  in  that  wat- 
er was  thrown  or  deposited  "some  time  dur- 
ing the  day  or  evening"  of  February  28, 
1913.  Also»  that  this  was  done  by  servants 
operating  one  of  defendant's  trains,  and  that 
these  servants  threw  or  deposited  the  water 
there  ^'carelessly  and  negligently"  or  "care- 
lessly or  negligently."  The  essential  rul- 
ing below  was  that  the  evidence  wholly  fails 
to  show  defendant  was  negligent  as  charged, 
and  that,  on  the  whole  case,  a  verdict  must 
be  directed  under  the  rule  of  Meyer  y. 
Houck,  85  Iowa,  319,  52  N.  W.  235.  The  ut- 
most appellant  has  done  is  to  show  it  is 
possible  that  defendant  was  guilty  as 
charged.  He  has  nothing  that  excludes  the 
equal  possibility  that  at  least  one  otlier 
cause  for  which  defendant  is  not  respon- 
sible may  have  been  the  cause  of  the  in- 
jury. 

We  agree,  of  course,  that  when  facts  and 
circumstances  are  such  that  reasonable  men, 
unaffected  by  bias  or  prejudice,  may  dis- 
agree as  to  the  inference  or  conclusion  to 
be  drawn  from  them,  there  is  a  case  for  a 
jury.  But  it  is  one  thing  to  have  a  state 
of  facts  from  which  differing  conclusions 
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may  reasonably  be  drawn.  Quite  another, 
to  hold  that  one  who  has  the  burden  of 
proving  a  given  conclusion  has  discharged 
the  burden  by  showing  that  a  theory  which 
sustains  him  is  a  possible  one,  if  it  also 
appear  that  a  theory  upon  which  his  ad> 
versary  would  not  be  liable  is  just  as  pos- 
sible. 

Any  death  may  by  possibility  be  due  to 
murder,  but  no  jury  should  find  murder  to 
be  the  cause  of  death  merely  because  death 
is  proved.     Most  deaths  are  not  caused  by 
murder,  and  something  would  be  required 
upon  which  reasonable  minds  might  base  the 
conclusion   that  a  murder  had  been   done. 
We  concede  that,  ordinarily,  it  is  for  the 
jury   whether   a   claim   is  supported   by   a 
preponderance.    But  this  is  not  so  when  all 
must  agree  that  the  case  for  him  who  has 
the  burden  is  not  as  strong  as,  or  at  any 
rate  is  not  stronger  than,  that  of  his  op- 
ponent.    We  have  in  many  cases  where  the 
proof  for   the  one  having  the  burden   was 
stronger  than  here,  or  at  least  as  strong, 
held  there  was  no  question  for  a  jury,  that 
the  burden  of  proof  was  not  discharged,  be- 
cause, at  best,  the  testimony  was  in  equi- 
poise, and,  therefore,  as  matter  of  law,  the 
one  having  the  burden  should  not  prevail 
because  his  evidence  did  not  preponderate. 
See  Asbach's  Case,  74  Iowa,  249,  37  N.  W. 
182;    Neal's   Case,    129   Iowa,   5,   2   L.R.A. 
(N.S.)    905,  105  N.  W.   197,  19  Am.  Neg. 
Rep.  213;  O'Connor's  Case,  129  Iowa,  636, 
106  N.  W.   161;   Gibson's  Case,  136   Iowa„ 
418,  113  N.  W.  927;  Siglin's  Case,  151  Iowa, 
290,  292,  130  N.  W.  1057.    The  same  view  is 
taken  in  many  well-considered  cases  decided 
in  other  jurisdictions.    Reynolds  v.  Burgess 
Sulphite  Fibre  Co.  73  N.  H.  126,  59  Atl 
615;  Smith's  Case,  118  N.  Y.  645,  23  N.  E. 
990;  Bemhardt's  Case,  159  Pa.  360,  28  Atl 
140,  6  Am.  Neg.  Cas.  373;   Serviss  v.  Ann 
Arbor  R.  Co.  169  Maeh.  664,  135  N.  W.  345 ; 
Louisville  &  N.  R.  Co.  v.  Clark,  32  Ky.  L. 
Rep.  736,  106  S.  W.  1184;  Larson's  Case,  4$ 
Minn.  488,  45  N.  W.  1096;  Louisville  &  N. 
R.  Co.  V.  Binion,  98  Ala.  570,  14  So.  619. 
Though  the  Serviss  Case,  169  Mieh.  564,  135 
N.  W.  345,  approves  the  Sholtz  Case,  48  Misc. 
619,  95  N.  Y.  Supp.  557,  the  approval  does 
not  affect  the  question  now  before  us.    The- 
Sholtz    Case   merely    determines    a   correct 
rule  concerning  what  is  reasonable  notice,. 
< — ^that  it  may  be  a  jury  question  whether 
there  was   constructive  notice,   although   a 
gate   lying   on    a   station   platform   is   not 
shown  to  have  been  there  for  any  consider- 
able length  of  time.     The  general  proposi- 
tion declared  by  all  these  cases  is  fairly  and 
typically  stated  in  some  of  our  own  above 
mentioned.      In    Gibson's    Case,    136*  Iowa, 
418,  113  K.  W.  928,  we  say:     "The  burden 
was  upon  plaintiff  to  show  not  only  that  his 
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autre  was  killed  by  a  passing  train,  but  that 
this  killing  was  due  to  the  negligence  of  de- 
fendant's employees.  It  is  not  enough  for 
him  to  show  that  this  might  perhaps  have 
been  the  cause  of  the  injury." 

The  Neal  Case,  129  Iowa,  6,  9, 10,  2  L.R.A. 
(N.S.)  906,  106  N.  W.  199,  19  Am.  Neg. 
Rep.  213,  declares  on  the  authority  of  the 
Rhines  Case,  76  Iowa,  697,  39  N.  W.  912, 
the  test  is  whether  the  conclusion  sought 
to  be  drawn  is  or  is  not  equally  consistent 
with  some  theory  other  than  the  one  ad- 
vanced by  him  who  has  the  burden  of  proof ; 
that  if  one  surmise  that  may  be  made  is  as 
tenable  as  the  one  insisted  on,  the  theory  re- 
lied on  is  not  sustained  by  a  pr^onderance. 
And  it  is  further  said:  "A  theory  cannot 
be  said  to  be  established  by  circumstantial 
evidence,  .  .  .  unless  the  facts  relied 
upon  are  of  such  nature  and  so  related  to 
each  other  that  it  is  the  only  conclusion 
that  can  fairly  or  reasonably  be  drawn  from 
them.  It  is  not  sufficient  that  they  be  con- 
sistent merely  with  that  theory,  for.  that 
may  be  true  and  yet  thoy  may  have  no 
tendency  to  prove  the  theory." 

Further,  that  this  "is  the  well-settled 
law."  Following  the  Asbach  Case  and  the 
Rhines  Case,  supra,  we  say  in  the  O'Connor 
Case,  129  Iowa,  638,  106  N.  W.  162:  "The 
law  on  this  point  is  well  settled.  Proof  of 
the  defective  condition  of  the  car,  and  of 
(lie  death  of  the  intestate,  due  to  his  being 
run  over  by  the  car,  is  not  sufficient  to  take 
the  case  to  a  jury.  In  other  words,  the 
burden  of  proof  was  upon  plaintiff  to  show 
causal  connection  between  the  alleged  negli- 
gence and  the  injury  complained  of.  And 
where  the  proorf  is  equally  balanced,  or  the 
facts  are  as  consistent  with  one  theory  as 
another,  plaintiff  has  not  met  the  burden 
which  the  law  casts  upon  him.  Of  course, 
plaintiff  is  not  required  to  produce  more 
than  a  preponderance  of  the  testimony;  but 
if  bis  evidence  does  no  more  than  create  a 
surmise  or  conjecture,  he  cannot  recover. 
Proof  of  causal  connection  may  be  direct  or 
eircumstantial,  but  the  evidence  must  be 
4Bomething  more  than  Consistent  with  plain- 
tiiTs  theory  as  to  how  the  accident  oc- 
curred. These  rules  are  well  supported  by 
our  cases." 

To  like  effect  are  Tibbitts'  Case,  138  Iowa, 
:i78,  ISS,  186, 115  N.  W.  1021,  and  Helgeson's 
Case,  148  Iowa,  691,  692,  126  N.  W.  769. 

We  tiiink  the  ruling  below  is  supported 
because,  as  matter  of  law,  the  plaintiff's 
case  never  got  beyond,  if  it  got  as  far  as, 
prooff  in  equipoise. 

Related  to  tliis  situation  is  the  further 
fact  that  so  far  as  the  testimony  speaks 
to  the  point,  at  all,  the  water  projected 
from  any  of  the  defendant's  locomotives 
came  from  a  little  pipe  somewhere  close  to 
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the  rails.  As  said,  an  engine  southbound 
is  to  blame  if  any  engine  is.  If  facing  south 
this  pipe  would  be  on  what  is  then  the  east 
side  of  the  engine,  therefore,  as  there  is  evi- 
dence that  the  planks  between  the  rails  and 
the  cement  walk  had  a  slope  west  and  that 
there  was  no  ice  upon  them,  all  of  the  evi- 
dence would  not  merely  fail  to  prove  that 
this  particular  engine  cast  the  water  com- 
plained of,  but  would  furnish  affirmative 
proof  to  the  contrary.  For,  water  starting 
on  the  east  side  of  the  track  in  freezing 
weather  could  not  cross  the  track  and  the 
planks  and  freeze  upon  the  cement  walk  to 
the  west  without  leaving  at  least  traces  of 
ice  upon  the  plank.  As  there  is  as  much 
evidence  the  water  came  from  a  pipe  on 
the  east  side  of  the  engine  southbound  as 
there  is  that  the  pipe  was  on  the  west  side 
of  the  engine,  it  is  not  only  possible  to  find 
a  theory  which  fails  to  sustain  the  plaintiff^ 
but  with  like  right  to  surmise  one  under 
which  it  would  affirmatively  appear  defend* 
ant  was  not  liable.  All  of  which  brings  the 
case  within  the  rule  of  Wheelan  v.  Chicago, 
M.  &  St.  P.  R.  Co.  85  Iowa,  167,  52  N.  W. 
119,  which,  while  often  cited  for  the  proposi* 
tion  that  equipoise  will  not  discharge  bur- 
den of  proof,  and  so  cited  in  the  O'ConncMr 
Case,  supra,  is  none  the  less  no  more  than 
a  decision  that  the  evidence  in  the  Wheelan 
Case  shows,  affirmatively,  it  was  a  physical 
impossibility  for  the  defendant  tp  have  been 
negligent  as  is  therein  charged. 

(a)  Many  of  the  cases  cited  by  appellant 
fairly  sustain  the  following  of  his  proposi- 
tions: (1)  One  may  so  do  a  lawful  act  as 
to  be  liable  to  another  for  injury  thereby 
caused,  because  all  must  use  their  property 
in  such  manner  as  not  to  injure  others.  (2) 
Whoever  makes  a  walk  hazardous  is  liable 
to  one  thereby  injured.  (3)  If  a  railroad 
negligently  discharges  water  from  its  loco- 
motive and  so  causes  ice  to  form  on  a  pub- 
lic walk  it  is  liable  to  .any  who  are  injured 
by  falling  on  ice  so  created.  His  fault  lies 
in  assuming  for  these  cases  not  only  a  hold- 
ing that  whoever  does  tbese  things  is  liable, 
but  that  they  hold  the  evidence  which  ap- 
pellant has  proves  that  to  have  been  done 
which  under  these  cases  imposes  a  liability, 
if  done.  McGoldrick  v.  New  York,  C.  &  H. 
R.  R.  Co.  66  Hun,  629,  49  N.  Y.  S.  R.  566, 
20  N.  Y.  Supp.  914,  is  typical.  In  that  case 
it  was  said  emphatically  that  there  was  a 
jury  question  where  defendant  permitted 
water  to  flow  from  its  tank  to  a  walk  where 
it  froze  and  caused  plaintiff's  injury.  This 
determines  that  if  there  were  evidence  here 
that  the  engine  of  defendant  had  sent  water 
upon  this  walk  in  freezing  weather  plaintiff 
j  was  entitled  to  go  to  the  jury.  But,  of 
I  course,  the  New  York  decision  had  no  oc- 
casion to  determine,  and  does  not  attempt 
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to  determine,  what  evidence  that  water  was 
so  cast  is  required  to  make  a  jury  question. 
It  settles  merely  that  where  it  is  shown  or 
conceded  that  the  machinery  of  a  party  thus 
casts  water  it  cannot  be  said  as  matter  of 
law  there  is  no  liability.  Other  citations 
are  of  like  ultimate  effect.  They  hold  in 
various  wavs  that  one  mav  so  handle  sur- 
face  or  other  water  in  freezing  weather, 
and  other  weather  too,  and  so  obstruct  by 
ice  and  other  things  as  to  become  liable  to 
those  who  are  injured  thereby.  All  of  them 
declare  what  liability  there  is  if  the  thing 
charged  be  done.  They  do  not  pass  upon 
what  sends  it  to  the  jury  whether  the  thing 
charged  was  done.  This  disposes  of  Illinois 
C.  R.  Co.  V.  Com.  2S  Ky.  L.  Rep.  754,  96  S. 
W.  467;  Maloney's  Case,  206  Mass.  1,  28 
L.R.A.(N.S.)  200,  91  N.  E.  911,  3  N.  C.  C. 
A.  137;  Benard's  Case,  23  R.  I.  581,  51 
Atl.  209;  Hynes's  Case,  194  Mass.  435,  9 
L.R.A.(N.S.)  598,  80  N.  E.  503;  Leahan's 
Case,  178  Mass.  566,  53  L.R.A.  891,  86  Am. 
St.  Rep.  506,  60  N.  E.  382;  Isham's  Case, 
89  Minn.  397,  93  N.  W.  224,  14  Am.  Neg. 
Rep.  112;  28  Cyc,  pp.  1438,  1439;  Davis's 
Case,  171  N.  Y.  336,  57  L.R.A.  545,  89  Am. 
St.  Rep.  817,  64  N.  E.  4;  McDonald  v. 
Toledo  Consol.  Street  R.  Co.  20  C.  C.  A.  332, 
43  U.  S.  App.  79,  74  Fed.  104  (Ohio); 
Fletcher's  Case,  L.  R.  3  H.  L.  330,  1  Eng. 
Rul.  Cas.  235,  6  Mor.  Min.  Rep.  129; 
Brown's  Case,  202  Pa.  297,  68  L.R.A.  821, 
51  Atl.  962;  Shipley's  Case,  106  Mass.  199, 
8  Am.  Rep.  318.  28  Cyc.  pp.  1438,  1439, 
supra,  adds  that  a  statute  which  limits  the 
liability  of  municipalities  to  persons  in- 
jured by  snow  or  ice  does  not  apply  to  abut- 
ting owners  (Leahan's  Case,  Isham's  Case, 
and  Hynes's  Case) ;  that  there  can  be  no 
prescriptive  right  to  maintain  a  nuisance 
created  by  dealing  with  surface  water  and 
accumulation  of  snow  and  ice.  The  Hynes 
Case  holds,  further,  it  is  no  defense  that 
some  of  the  ice  formed  from  water  coming 
from  a  source  beyond  the  control  of  the  de- 
fendant. Brown's  Case  and  Shipley's  Case, 
supra,  add,  in  effect,  it  is  no  defense  that 
what  was  done  is  customary. 

Further  light  is  thrown  upon  the  position 
of  appellant  by  a  consideration  of  what  he 
claims  for  some  other  cases  cited,  to  wit, 
that  they  are  decisive  here.  Of  the  cases 
for  which  this  sweeping  claim  is  made,  that 
of  Chicago  A  N.  W.  R.  Co.  v.  Hoag,  90  111. 
339,  holds  that  where  a  railway  company 
turns  its  water  from  a  tank  upon  the  prem- 
ises of  another,  where  it  spreads  and  freezes 
and  so  does  damage  to  the  property  owner, 
it  cani\ot  escape  on  the  ground  that  the 
freezing  is  an  act  of  nature.  Chicago  ft  A. 
R.  Co.  V.  Nelson,  163  111.  89,  38  N.  E.  560, 
rules  that  where  a  boy  ten  years  old,  while 
standing  in  a  street  near  a  railroad  track 
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waiting  for  a  train  to  pass  by,  stepped  from 
the  track  to  avoid  the  train,  and  tlierehy 
fell  against  a  pile  of  ashes  left  in  the  street 
by  a  railroad  company  and  slipped  under 
the  cars  and  was  killed,  there  was  sufficient 
evidence  of  the  company's  negligence  and  the 
boy's  exercise  of  due  care  to  justify  aub- 
mitting  these  issues  to  the  jury.  Appellant 
declares  Canffeld's  Case,  78  Mich.  356,  44 
N.  W.  385,  **is  precisely  in  point," — is  a 
flat  holding  that  a  state  of  the  evidence 
similar  to  the  one  at  bar  makes  a  case  for 
the  jury.  The  case  holds,  no  more  no  less, 
that  where  the  testimony  shows  defendant 
had  a  stand-pipe  with  an  arm  swinging 
around  to  supply  locomotives,  and  this  arm 
was  swung  so  far  as  to  make  water  fall 
upon  the  sidewalk  where  it  froze  and  made 
very  slippery  ice,  and  plaintiff  without  fault 
was  injured  by  falling  on  that  walk,  there 
was  a  proper  case  for  the  jury.  Another 
''case  In  point"  is  that  of  Tkuringer  v.  New 
York  C.  &  H.  R.  R.  Co.  71  Hun,  526,  55  N. 
Y.  S.  R.  87,  24  N.  Y.  Supp.  1087;  W.  82 
Hun,  33,  63  N.  Y.  S.  R.  860,  31  N.  Y.  Supp. 
419.  It  decides  this:  Water  from  a  water 
column  used  to  supply  engines  dripped  while 
the  column  was  shut  off,  and  the  wind  car- 
ried it  to  the  sidewalk.  The  drain  which 
usually  carried  off  the  water  was  allowed 
to  become  blocked  by  ice  and  snow,  ''and  the 
water  allowed  to  continue  to  flow  upon  the 
sidewalk,  which  became  icy  and  dangerous." 
Plaintiff  fell  on  the  ice  upon  that  walk, 
"which  had  been  allowed  to  accumulate 
thereon."  There  was  "a  customary  forma- 
tion of  ice  there  to  a  certain  extent."  The 
question  submitted  was  "whether  plaintiff 
was  negligent  in  permitting  water  to  flow 
upon  the  sidewalk  and  freeze  so  aa  to  render 
it  dangerous  for  persons  to  paaa  over  it."  It 
was  left  to  the  jury  to  say  whether  defend- 
ant was  negligent,  wliether  plaintiff's  neg- 
ligence caused  or  contributed  to  plaintiff^s 
injury,  and  held  it  was  no  defense  to  claim 
that  the  city  only  was  liable. 

We  are  further  told  that  in  Tiborsky's 
Case,  124  Wis.  243,  102  N.  W.  549,  17  Am. 
Neg.  Rep.  755,  the  laots  and  principles  of 
law  involved  here  are  as  nearly  like  the 
facts  and  law  in  the  instant  case  as  they 
could  well  be.  In  a  strong  opinion  by  Judge 
Cassoday  it  is  held  that  the  district  oourt 
erred  in  directing  a  verdict  against  the 
plaintiff,  and  that  the  supreme  oourt  of 
Wisconsin  had  gone  much  further  than  this 
one  is  asked  to  go,  ''and  not  further  than 
good  law  and  good  sense  require."  The  case 
was  this:  A  truck  owned  by  defendant 
railroad  was  found  where  the  answer  of  de- 
fendant admitted  it  had  been  constantly 
used,  and  the  only  question  was  whether, 
after  using  it  there,  the  defendant  had  left 
it  there.     As  to  a  pedestrian  who  collided 
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with  the  truck  on  th6  sidewalk  in  front  of 
the  depot  it  is  decided  that  res  ipsa  loquitur 
does  not  apply. 

It  seems  that  these  "cases  in  point"  do 
not  warrant  what  is  so  urgently  claimed  for 
them.  Surely  the  question  in  this  case  is, 
lias  plaintiff  any  evidence  defendant  did 
what  it  is  charged  with  ?  Cases  which  mere- 
ly decide  it  is  liable  if  or  where  it  did  these 
things  hare  no  relevance  to  that  question, 
since  there  is  no  way  to  exchange  citations 
for  testimony.  Other  citations  require  even 
less  exhaustive  discussion.  Waltemeyer's 
Case,  71  Mo.  App.  354,  and  Dahlin  v.  Walsh^ 
192  Mass.  163,  6  L.R.A.(N.S.)  6I9,  77  N.  £. 
830,  20  Am.  Neg.  Rep.  307,  involve  whether 
and  when  the  fact  that  the  ice  is  due  to 
natural  oauaes  operates  as  an  excuse  or  de- 
fense. Willard's  Case,  22  Vt.  458,  Dill. 
Mun.  Corp.  1800  ed.  §  1034;  Elliott's  Case, 
27  N.  H.  204;  Gates  v.  Pennsylvania  R.  Co. 
150  Pa.  50,  16  L.R.A.  554,  24  Atl.  638; 
Batty 's  Case,  24  Vt.  155;  Sehwartz  v.  Gil- 
more,  45  111.  455,  92  Am.  Dec.  227 ;  Calder*8 
Case,  66  Iowa,  219,  55  Am.  Rep.  270,  23  N. 
W.  638;  Brown's  Case,  202  Pa.  207,  58 
L.R.A.  321,  51  Atl.  962;  Cxmgreve's  Case,  18 
N.  Y.  84,  72  Am.  Dec.  495;  Landru  v.  Lund, 
38  Minn.  538,  38  N.  W.  699;  Lillstrom's 
Case,  53  Minn.  464,  20  L.R.A.  587,  55  N.  W. 
624,  12  Am.  Neg.  Cas.  131,  and  McDonald's 
Case,  20  C.  C.  A.  822,  43  U.  S.  App.  79, 
74  Fed.  108,  109,  hold  in  various  ways 
and  w  from  various  angles  that  liability 
for  creating  a  nuisance  due  to  accumu- 
lation of  snow  and  ice,  or  otherwise,  can- 
not be  shifted  about  between  landlord  and 
tenant,  the  municipality  that  authorises 
the  use  of  streets  and  the  licensee,  and  be- 
tween contractor  and  subcontractor.  28 
Cye.  p.  1439,  Dill.  Mun.  Corp.  1800  ed.  § 
1032,  Cahill's  Case,  18  Minn.  324,  Gil.  292, 
10  Am.  Rep.  184,  Hay's  Case,  2  N.  Y.  160,  51 
Am.  Dee.  279,  and  Shepherd's  Case,  160 
Mass.  496,  36  N.  £.  475,  established  between 


them  the  general  proposition  that  one  who 
creates  a  nuisance  is  liable  for  injury  caused 
thereby,  without  inquiry  as  to  whether  he 
was  negligent.  One  application,  the  one  in 
the  Shephard  Case,  being  to  a  case  where  a 
building  is  put  up  in  such  manner  and  so 
close  to  the  street  that  snow  and  ice  will 
fall  from  it  to  the  injury  of  passersby.  Sav- 
age V.  Chicago,  M.  &  St.  P.  R.  Co.  31  MinnJ 
419,  18  N.  W.  272,  Hill  v.  Winsor,  118  Mass. 
251,  Weick  v.  Lander,  75  111,  93,  and  Carter 
V.  Sioux  City  Service  Co.  160  Iowa,  78,  141  ■ 
N.  W.  26,  deal  with  cases  where  it  is  mani- 
fest the  question  of  negligence  was  for  & 
jury,  and  so  hold.  The  last-named  case,  for 
instance,  is  that  in  a  case  of  injury  by  col- 
lision of  a  street  car  and  a  train  it  was  a 
question  for  a  jury  whether  the  street  car 
conductor  was  negligent  in  signaling  his  car 
to  proeeed  before  he  had  gone  a  sufficient 
distance  ahead  of  it  to  reach  the  track  on 
which  the  train  collided  with  was  running. ' 
Hynes  v.  Brewer,  194  Mass.  435,-9  L.R.A« 
(N.S.)  598,  80  N.  E.  503,  merely  finds  there 
was  evidence  that  one  injured  by  falling 
upon  an  iey  crosswalk  was  in  the  exercise 
of  due  care,  notwithstanding  that  he  was 
able  to  see  the  ice  at  the  place  where  he  was 
injured  as  well  as  it  could  be  seen  on  other 
walks  in  that  vicinity;  and  Tibby's  Case, 
82  Mo.  299,  decides  that  whether  the  de- 
fendant had  actual  knowledge  of  its  own 
usages  is  not  worthy  of  consideration.  The 
cases  upon  which  aj^ellant  relies  do  not 
aid  him. 

The  case  is  a  most  serious  one  for  the 
plaintiff,  and  we  have  given  it  commensurate 
oonsideration.  We  are  clearly  satisfied  the 
trial  court  had  no  alternative  but  to  direct 
a  verdict  against  the  plaintiff. 

Wherefore  the  judgment  below  must  be 
and  is  affirmed. 

Eirans,  Ch.  J.,  and  XAdd  and  Gaynor,^ 

JJ.,  concur.  ' 
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LE  ROY  B.  WAUGH,  Plff.  in  Err., 

V. 

GUTHRTE    GAS,    LIGHT,    FUEL,    &    IM- 
PROVEMENT COMPANY. 

(37  Okla.  239,  131  Pac.  174.) 

liinnitatioii    of    actions  —  personal    In* 

Juries. 

1.  An  action  for  damages  for  personal  in- 
juricfl,  being  an  action  for  injury  to  the 

Headnotes  by  Shabp,  C. 

Note.-»f^or  ooneealment  or  ignorance  oi 
cause  of  action  as  suspending  Statute  of 
Limitations  against  action  for  personal  in- 
juries or  death,  see  annotation  following 
this  case,  post,  1259. 
L.R.A.1917B. 


rights  of  a  person,  not  arising  on  contract, 
is  governed  by  the  3d  subdivision  of  §  5550, 
Comp.  Laws*  1909,  and  must  be  brought 
within  two  years  after  the  cause  of  action 
shall  have  acorued. 

For  other  caies^  see  Ijvmitatio^  of  AciumSf 
IIL  f,  in  Dig.  1-^2  N..8. 

Same  —  effect  of  framdnlenc  conceal- 
ment. 

2.  Fraudulent  concealment  constitutes  an 
implied  exception  to  the  Statute  of  Limita- 
tions, and  a  party  who  wrongfully  conceals 
material  facts,  and  thereby  prevents  a  dis- 
covcTv  of  the  wrong,  or  the  fact  that  a  cause 
of  action  has  accrued  against  him,  is  not 
allowed  to  take  advantage  of  his  own  wrong 
by  pleading  the  statute,  the  purpose  of 
which  is  to  prevent  wrong  and  fraud. 
For  other  cases,  sec  Limitation  of  Actions, 

J  J.  e,  in  Dig.  1-52  AT.  8. 
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Same  *-  failure  to  disclose  —  effect. 

3.  The  mere  failure  to  disclose  that  a 
cauae  of  action  exista  is  not  sufficient  to 
prevent  the  running  of  the  statute.  There 
must  be  something  more, — some  actual  arti- 
fice to  prevent  knowledge  of  the  fact,  some 
affirmative  act  of  concealment,  or  some  mis- 
representation to  exclude  suspicion  and  pre- 
vent inquiry. 
For  other  cases,  see  Limitation  of  Actions, 

II,  e,  in  Dig.  1-52  N,  8, 

(January  7,  1913.) 

IpRROR  to  the  District  Court  for  Logan 
L  County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  Injuries  due  to  an  ex- 
plosion of  gas  for  which  defendant  was  al- 
leged to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Joseph  Wlsby,  John  A.  Remy, 
and  C.  G.  Hornor,  for  plaintiff  in  error: 

The  plaintiff's  ignorance  of  his  cause  of 
action,  and  the  concealment  thereof  by  the 
defendant,  suspended  the  operation  of  the 
statute. 

Carrier  v.  Chicago,  R.  I.  &  P.  R.  Co.  79 
Iowa,  80,  6  L.R.A.  799,  44  N.  W.  203;  19 
Am.  &  Eng.  Enc.  Law,  244,  245;  25  Cyc. 
1214,  1215;  Reynolds  v.  Hennessy,  17  R.  I. 
169,  23  Atl.  639;  Tillison  T.  Ewing,  87  Ala. 
350,  6  So.  276;  Porter  v.  Smith,  65  Ala. 
169;  Kane  v.  Cook,  8  Cal.  449;  Lewis  v. 
Denison,  2  App.  D.  C.  387 ;  Moses  v.  Taylor, 
6  Mackey,  255;  Campbell  v.  Vining,  23  111. 
525;  Grant  v.  Odiorne,  43  111.  App.  402; 
Athey  v.  Hunter,  65  111.  App.  453;  First 
Massachusetts  Tump.  Corp.  v.  Field,  3  Mass. 
201,  3  Am.  Dec.  124;  Shelby  County  v. 
Bragg,  135  Mo.  291,  36  S.  W.  600;  State 
ex  rel.  Barringer  v.  Hawkins,  103  Mo.  App. 
251,  77  S.  W.  98;  Hickman  v.  Hickman,  46 
Mo.  App.  496;  Quimby  v.  Blackey,  63  N.  H. 
77;  Way  v.  Cutting,  20  N.  H.  187;  Bovirman 
V.  Sanborn,  18  N.  H.  205;  Cook  v.  Chicago, 
R.  I.  &  P.  R.  Co.  81  Iowa,  551,  9  L.RJV.  764, 
25  Am.  St.  Rep.  512,  3  Inters.  Com.  Rep. 
383,  46  N.  W.  1080;  Bradford  v.  McCormick, 
71  Iowa,  129,  32  N.  W.  93;  Boomer  v. 
French,  40  Iowa,  601 ;  Hughes  v.  First  Nat. 
Bank,  110  Pa.  428,  1  Atl.  417;  Morgan  v. 
Tener,  83  Pa.  305;  Campbell  v.  Boggs,  48 
Pa.  524;  McDowell  v.  Potter,  8  Pa.  189,  49 
Am.  Dec.  503;  Harrisburg  Bank  v.  Forster, 
8  Watts,  12;  Harrell  v.  Kelly,  2  M'Cord  L. 
426;  Texas  &  P.  R.  Co,  v.  Gay,  86  Tex.  571, 
25  L.R.A.  52,  26  S.  W.  599,  88  Tex.  Ill,  30 
S.  W.  543;  Anding  v.  Perkins,  29  Tex.  348; 
Ripley  v.  Withee,  27  Tex.  14;  Munson  v. 
Hallowell,  26  Tex.  475,  84  Am.  Dec.  582; 
Larsen  ▼.  Utah  Loan  A  T.  Co.  23  Utah,  449, 
65  Pac.  208;  Sherwood  v.  Sutton,  5  Mason, 
143,  Fed.  Cas.  No.  12,782;  Granger  v. 
L.R.A.1917B. 


George,  5  Barn.  &  C.  149,  103  Eng.  Reprint, 
56,  7  Dowl.  &  R.  729,  29  Revised  Rep.  196, 
16  Eng.  Rul.  Cas.  205;  Clark  v.  Hougbam, 

2  Barn.  &  C.  149,  107   Eng.  R^rint,  339, 

3  Dowl.  &  R.  322,  1  L.  J.  K.  B.  249;  Bree  ▼. 
Holbech,  2  Dougl.  K.  B.  655,  99  Eng.  Reprint, 
415;  Andrews  v.  Smith  wick,  34  Tex.  544; 
Homer  v.  Fish,  1  Pick.  435,  11  Am.  Dec.  218; 
Farnam  v.  Brooks,  9  Pick.  212;  Cole  v.  Mc- 
Glathry,  9  Me.  131;  Bishop  v.  Little,  3  Me. 
405;  Morton  v.  Chandler,  8  Me.  9;  Douglas 
v.  Elkins,  28  N.  H.  26;  Jones  v.  Conoway, 

4  Yeates,  109;  M'Dowell  v.  Young,  12  Serg. 
&  R.  128;  Rush  v.  Barr,  1  Watte,  110;  Pen- 
nock  v.  Freeman,  1  Watte,  401;  Raymond 
V.  Simonson,  4  Blackf.  85;  Mitchell  v. 
Thompson,  1  McLean,  96,  Fed.  Cas.  No.  9,- 
669;  Tillison  v.  Ewing,  91  Atl.  468,  8  So. 
1404;  Holt  V.  Wilson,  75  Ala.  58;  Church 
of  the  Holy  Trinity  v.  United  States,  143 
U.  S.  467,  36  L.  ed.  226,  12  Sup.  Ct.  Rep. 
511. 

Messrs.  Dale,  Bierer,  &  Heeler  for  de< 
fendant  in  error. 

Sharp,  C,  filed  the  following  opinion: 
PlaintiiTs  petition,  61ed  in  the  district 
court  of  Logan  county,  June  7,  1910,  charged 
that  defendant  company  was,  on  April  7, 
1907,  engaged  in  the  business  of  supplying 
artificial  gas  to  the  residente  of  the  city  of 
Guthrie,  for  use  in  their  residences  and 
places  of  business,  and  as  such  had  con- 
structed its  g^as  pipe  lines  and  other  equip- 
ment throughout  said  city;  that  plaintiff 
was  a  merchant  and  occupied  the  ground 
floor  room  of  a  certain  store  building  at  No. 
114  West  Harrison  avenue  in  said  city;  that 
said  store  building  was  piped  for  and  sup- 
plied with  water  received  through  the  water 
supply  line  of  the  waterworks  of  said  city; 
that  the  defendant  company^s  gas  line  was 
constructed  in  the  alleyway  at  the  rear  of 
said  building,  in  close  proximity  with  and 
near  the  water  supply  line;  and  that,  by  per- 
mitting its  said  gas  line  to  become  out  of  re- 
pair to  an  extent  that  gas  escaped  therefrom 
at  a  point  near  the  water  supply  line  in 
the  rear  of  plaintiff's  building,  said  gas  was 
transmitted  along,  to,  and  under  the  build- 
ing occupied  by  plaintiff,  and  there  caused 
to  be  ignited  and  exploded,  whereby,  and  on 
account  of  which  wrongful  and  negligent 
acts,  plaintiff  sustained  permanent  and  seri- 
ous physical  injuries,  as  devcribed  in  said 
petition.  Anticipating  the  plea  of  limita- 
tions, plaintiff  sought  to  avoid  that  defease 
by  charging  that  defendant  was  a  public 
service  corporation,  and  that  there  devolved 
upon  it,  under  and  by  virtue  of  its  franchise 
and  by-laws,  the  high  respoasibility  of  keep- 
ing its  pipe  line  and  appliances  in  good  re- 
pair, etc. ;  that  this  duty  was  one  owing  not 
only  to  its  patrons,  but  to  the  public  in  gen- 
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«ral;  that,  notwithatanding  the  duties  and 
obligations  due  and  owing  by  defendant,  it 
wholly  failed  to  perform  them  in  the  above 
particulars,  and,  further,  wilfully,  and  after 
the  date  of  said  accident,  concealed  the  facts 
connected  therewith  from  plaintiff  and  all 
persons  acting  for  and  in  his  behalf.  The 
petition  alleged  "that  the  defendant,  in 
order  to  conceal,  and  in  the  act  of  conceal- 
ing, the  said  facts  of  the  cause  of  said  ex- 
plosion from  the  plaintiff,  at  and  for  some 
time  thereafter,  was  guilty  of  wrongful,  im- 
moral, and  unlawful  conduct  as  follows: 
viz.,  By  that  of  one  of  its  officers,  agents, 
or  employees,  one  whose  name  is  unknown 
to  the  plaintiff,  immediately  after  said  ex- 
plosion presenting  himself  at  said  building 
and  preventing  divers  persons  who  were 
friends  and  r^resentatives  of  the  plaintiff, 
from  entering  said  building  and  making  any 
investigations  whatever  as  to  the  cause 
thereof,  and  then  and  there,  by  words,  signs, 
and  gestures,  unknown  to  the  plaintiff,  lead- 
ing the  plaintiff's  said  friends  and  repre- 
sentatives to  believe  that  his  action  was  in 
order  to  protect,  and  for  the  purpose  of  pro- 
tecting, the  interest  of  property;  by  the  de- 
fendant, subsequent  to  said  explosion;  and 
further  by  preventing  its  said  officers, 
agents,  and  employees  from  disclosing  any 
facts  of  the  cause  thereof  to  persons  other 
than  the  officers,  agents,  and  employees  of 
the  defendant;  and  by  the  defendant  mak- 
ing, and  causing  to  be  made,  false,  ficti- 
tious, and  fraudulent  reports  as  1)o  the  cause 
of  said  explosion, — all  of  which  was  done  by 
the  defendant  for  the  purpose  of  leading 
this  plaintiff  to  believe  that  said  explosion 
was  not  caused  by  the  escape  of  artificial 
gas  from  the  defendant's  gas  lines."  It  was 
further  charged  that  plaintiff  had  made  dili- 
gent efforts  to  discover  the  cause  of  the  ex- 
plosion by  making  inquiries  from  the  of- 
ficers and  employees  of  the  defendant,  and 
from  other  persons,  and  by  examination  of 
the  premises  and  lines  of  the  defendant  com- 
pany, but  was  wholly  unable  to  discover 
the  cause  thereof  until  within  one  month  of 
the  date  of  filing  his  petition. 

The  sufficiency  of  the  petition  was  at- 
tacked by  demurrer,  the  defendant  specific- 
ally pleading  the  Two-year  Statute  of  Limi- 
tations. The  demurrer  was  sustained. 
Plaintiff  electing  to  stand  on  the  sufficiency 
of  his  petition,  judgment  was  rendered  for 
the  defendant,  and  from  this  judgment  an 
appeal  has  been  prosecuted.  The  Statute  of 
Limitations  applicable  is.  We  think,  the  3d 
subdivision  of  §  5660,  Gomp.  Laws  1009, 
which  provides  that  an  action  for  the  in- 
jury to  the  rights  of  another,  not  arising  on 
contract,  and  not  therein  enumerated,  shall 
be  brought  within  two  years  after  the  cause 
of  action  shall  have  accrued.  Atchison,  T. 
I^R.A.1917B. 


k  S.  F.  R.  Go.  V.  King,  81  Kan.  708,  3  Pac. 
666;  Missouri,  K.  k  T.  R.  Go.  v.  Wilcox,  32 
Okla.  51,  121  Pac.  656. 

Plaintiff's  injury  was  sustained  more  than 
two  years  before  the  bringing  of  the  action, 
so  that,  unless  the  alleged  fraudulent  con- 
cealment by  defendant  of  the  facts  serves  to 
postpone  the  operation  of  the  statute,  plain- 
tiff's cause  of  action  was  barred  by  limita- 
tions. This  is  the  sole  remaining  question 
presented  for  our  determination.  The  stat- 
ute contains  no  exception  of  the  kind;  and, 
the  action  not  being  predicated  upon  fraud, 
that  provision  of  the  statute  authorizing 
suit  to  be  commenced,  in  an  action  for  relief 
on  the  ground  of  fraud,  within  two  years 
after  the  discovery  of  the  fraud,  does  not 
apply.  The  first  three  subdivisions  of  §  5560) 
Gomp.  Laws  1909,  are  identical  with  the 
same  numbered  provisions  of  §  5610,  Gen- 
ersl  Statutes  of  Slansas  1909.  It  does  not 
appear  from  «n  examination  of  th«  authori- 
ties that  we  have  made,  that  the  exact  ques- 
tion here  presented  was  ever  before  the 
supreme  eourt  of  Kansas  prior  to  the  adop- 
tion by  the  territorial  legislature  of  the 
above  part  of  the  statute,  though  in  the 
early  case  of  Voss  v.  Baehop,  5  Kan.  59,  we 
find  that  the  supreme  court  of  that  state 
refused  to  permit  the  plea  of  the  Statute 
of  Limitations  in  bar  of  an  action  brought 
by  a  client  against  an  attorney  for  money 
collected  and  not  accounted  for.  The  court, 
speaking  through  Kingman,  Gh.  J.,  held 
that,  the  allegations  of  the  petition  charging 
that  defendant,  by  his  own  misrepresenta- 
tions,  had  prevented  a  demand  being  made 
on  him,  said  defendant  was  estopped  by  his 
own  acts  from  setting  up  the  statute,  and 
cited  in  support  of  its  position  the  case  of 
Way  V.  Gutting,  20  N.  H.  190,  a  case  not  in- 
volving any  professional  or  fiduciary  rela- 
tionship. In  quoting  from  the  latter  case 
the  court  said:  "The  principle  of  natural 
justice  and  of  positive  law  that  precludes 
a  party  from  deriving  a  benefit  from  his 
own  wrong  has  from  an  early  period  been 
applied  by  courts,  both  of  law  and  equity, 
to  the  construction  of  the  Statutes  of  Limi- 
tations. It  has  accordingly  been  repeatedly 
held  that  a  party  shall  not  be  protected  by 
the  lapse  of  time  during  whioh  he  has,  by 
his  own  fraud,  prevented  the  party  whom 
he  has  injured  from  asserting  his  rights  at 
law,  and  that  he,  against  whom  the  statute 
bar  is  interposed,  may  avoid  it  by  showing 
that  he  has  been  kept  in  ignorance  of  his 
claim  till  within  the  period  limited  by  law 
for  bringing  his  suit  by  the  fraudulent  prac- 
tices of  the  party  setting  up  the  defense." 

The  question,  in  a  somewhat  changed 
form,  was  again  before  the  supreme  court 
of  Kansas  in  McMullen  v.  Winfield  Bldg.  k 
L.  Asso.  64  Kan.   298,   56   L.R.A.   984,  frl 
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Am.  St.  Rep.  236,  67  Pac.  892.  There  the 
default  was  made  more  than  six  years  prior 
to  the  commencement  of  the  action;  but  it 
was  charged  that  the  secretary  of  the  com- 
pany artfully  and  fraudulently  concealed 
his  misappropriations  by  making  false  en- 
tries,  etc.,  in  the  books,  and  that  the  asso- 
ciation had  no  knowledge  .of  his  wrongful 
and  fraudulent  acts  until  shortly  before 
bringing  its  action.  It  was  observed  by  the 
court:  "Did  the  fraudulent  concealment 
interfere  with  the  operation  of  the  Statute 
of  Limitations?  Did  the  cause  of  action 
accrue  when  the  fraud  was  eommitted,  or 
not  until  the  fraudulent  conduct  and  de- 
faults were  discovered?  Courts  of  equity 
have  been  holding  that,  independent  of  a 
statutory  provision,  the  defendant's  fraud 
and  concealment  of  a  cause  of  action  will 
postpone  the  running  of  the  Statute  of  Limi- 
tations until  such  time  aa  the  plaintiff  dis* 
covers  the  fraud,  and  this  upon  the  theory 
that  the  defendant,  having  by  his  own  wrong 
and  fraud  prevented  the  plaintiff  from  bring- 
ing his  action,  cannot  take  advantage  of  his 
own  wrong  by  setting  up  the  statute  as  a 
defense.  Some  authorities  confine  this  rule 
to  proceedings  in  courts  of  equity,  but  hold 
that  at  law  neither  fraud,  concealment,  nor 
other  circumstance  will  affect  the  operation 
of  the  statute,  unless  it  is  expressly  pro- 
vided for  by  statute.  The  weight  of  au* 
thority  in  this  country  and  in  England  ap- 
plies the  rule  to  actions  at  law  as  well  as 
to  suits  in  equity.  In  Bailey  v.  Glover,  21 
Wall.  342,  22  L.  ed.  636,  Mr.  Justice  MU- 
ler,  in  holding  that  ooncealed  fraud  was  an 
implied  exception  to  the  Statute  of  Limita- 
tions, equally  applicable  to  suits  at  law  as 
well  aa  in  equity,  said:  'Statutes  of  Limi- 
tations are  intended  to  prevent  frauds,  to 
prevent  parties  from  asserting  rights  after 
a  lapse  of  time  had  destroyed  or  impaired 
the  evidence  which  would  show  that  such 
rights  never  existed,  or  had  been  satisfied, 
transferred,  or  extinguished,  if  they  ever 
did  exist.  To  hold  that,  by  concealing  a 
fraud,  or  by  committing  fraud  in  a  manner 
that  it  concealed  itself,  until  such  time  as 
the  party  committing  the  fraud  oould  plead 
the  Statute  ol  Limitations  to  protect  it,  is 
to  make  the  law,  which  was  designed  to  pre- 
vent fraud,  the  means  by  which  it  is  made 
fifuccessful  and  seeure.'  See  also  Muason 
V.  Hallowell,  26  Tex.  475,  84  Am.  Deo.  582; 
Rosenthal  v.  Walker,  111  U.  S.  185,  28  L. 
ed.  305,  4  Sup.  Ct.  Rep.  382;  Traer  v.  Clews, 
115  U.  S.  628,  29  L.  ed.  467,  6  Sup.  Ct.  Rep. 
155;  Lieberman  v.  First  Nat.  Bank,  8  Del. 
Ch.  229,  40  Atl.  382;  Lieberman  v.  First 
Nat.  Bank,  2  Penn.  (Del.)  410,  48  L.R.A. 
514,  82  Am.  St.  Rep.  414,  45  Atl.  901; 
Sparks  t.  Farmers'  Bank,  3  Del.  Ch.  274; 
Moore  v.  Waeo  Bldg.  Aseo.  19  Tex.  Civ. 
L.R.A.1917B. 


App.  68,  45  S.  W.  974 ;  19  Am.  &  Eng.  Enc. 
Law,  2d  ed.  245." 

Atchison,  T.  &  S.  F.  XL  Co.  v.  Atchison 
Grain  Co.  —  Kan.  — ,  70  Pac.  933,  waa  ai\ 
action  to  recover  damages  for  wrongful  dis- 
crimination in  freight  rates.  It  was  held 
that  concealment  and  fraud  constituted  au 
implied  exception  to  the  Statute  of  Limita- 
tions, and  that  a  party  who  wrongfully  con- 
cealed material  facta,  and  thereby  prevented 
a  discovery  of  the  wrong,  or  the  fact  that 
a.  cause  of  action  had  accrued  against  him, 
would  not  be  allowed  to  take  advantage  of 
his  own  wrong  by  setting  up  the  statute^ 
the  design  of  which  was  to  prevent  wrong 
and  fraud.  A  rehearing  being  granted,  it 
was  held  <68  Kan.  585,  75  Pac.  1051,  1  Ann. 
Cas.  639)  that,  although  tlie  defendant  suc- 
ceeded in  concealing  the  fact  of  ita  discrimi- 
nation from  plaintiff  until  less  than  eigh- 
teen months  prior  to  the  filing  of  the 
petition,  no  ground  for  postponing  the 
operation  of  the  statute  was  shown.  A 
vigorous  dissentii^  opinion,  however,  waa 
filed  by  Johnston,  Ch.  J.,  in  which  a  great 
number  of  authorities  are  cited  as  sustain- 
ing the  former  position  of  the  court.  The 
rule  announced  in  the  majority  opinion  ha» 
since  been  followed  in  Stewart  v.  Bank  of 
Indian  Territory,  68  Kan.  755,  75  Pac. 
1056;  Beckham  v.  Burrton  State  Bank,  68^ 
Kan.  833,  75  Pac.  1133;  McAllister  v.  Fair,. 
72  Kan.  533,  535,  3  L.RA.(N.S.)  726,  115 
Am.  St.  Rep.  233,  84  Pac.  112,  7  Ann.  Cae. 
973;  Baxter  v.  Krause,  79  Kan.  851,  23 
L.R.A.{N.S.)  547,  101  Pac.  467;  Caspar  v. 
Lewin,  82  Kan.  604,  627,  49  L.R.A.<N.S.) 
526,  109  Pae.  657.  We  are  not  concluded,, 
however,  by  these  opinions,  all  of  them,, 
save  Voss  v.  Baehop,  supra,  being  rendered 
subsequent  to  the  adoption  of  the  statute. 
Barnes  v.  Lynch,  9  Okla.  156,  59  Pac.  995. 

The  first  authoritative  application  to  thia 
principle  to  courts  of  law  found  encourage- 
ment, if  not  origin,  in  the  language  of  Lord 
Mansfield  in  Bree  v.  Holbeoh,  2  Dougl.  K. 
B.  654,  99  Eng.  Reprint,  415,  where  it  waa 
observed:  "There  may  be  ciusea  which 
fraud  will  take  out  of  the  Statute  of  Limi- 
tation." In  answer  to  the  cliarge  frequent- 
ly made  by  different  courts,  that  the  expres- 
sion was  mere  dietum,  it  was  said  by  Story^ 
J.,  in  Sherwood  v.  Sutton,  5  Mason,  143.. 
Fed.  Cfts.  Na  12,782:  ''It  is  by  no  meana 
a  just  representation  ol  this  case  to  consider 
this  language  as  a  me^e  dictum  of  Lord 
Mansfield.  He  must  he.  understood  to  have 
spoken  in  ttie  name  of  the  oourt;  and  tlie 
leave  granted  to  the  plaintiff  to  amend  and 
reply  fraud  in  the  defendant  is  proof  that 
the  court  entertained  no  doubt  upon  the 
principal  point."  It  is  said  by  this  learned 
judge  in  the  opinion,  that  Uie  rule  an- 
nounced by  Lor4  Mansfield  has  oftoi  beea 
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cited,  both  at  law  and  in  equity,  sinoe  its 
decision,  and  has  never  been  denied  in  Eng- 
land. Judge  Story's  opinion  contains  a  com- 
plete review  of  the  authorities,  both  in 
England  and  America,  up  to  the  time  of  its 
rendition.  It  contains  a  strong  and  able 
presentation  of  the  law,  to  which  little,  if 
anything,  except  in  the  way  of  subsequent 
authorities,  could  be  added.  After  review- 
ing the  English  authorities,  it  is  said  that, 
with  one  exception  (Troup  v.  Smith,  20 
.Johns.  33),  the  American  cases  are  in  Con- 
formity with  the  rule  announced  in  Bree 
V.  Holbech.  Among  the  leading  cases,  and 
one  cited  by  Justice  Story,  is  First  Massa- 
chusetts Tump.  Gorp.  v.  Field,  3  Mass.  201, 
3  Am.  Dec.  124,  decided  at  a  time  when 
Parker,  J.,  Sedgwick,  J.,  and  Parsons,  Oh. 
J.,  were  all  members  of  that  court,  and  to 
which  tbe  two  latter  gave  expression  of 
their  views  in  the  opinion;  both  referring 
to  the  early  English  case  of  Bree  v.  Hol- 
bech, supra.  The  former  in  the  opinion 
«aid:  ''Is  this  an  answer  [plea  of  limita- 
tions] Ti^ich  ou^t  to  be  deemed  satisfac- 
tory in  a  court  of  justice?  I  think  not.  If 
it  should,  every  man  would  be  screened  from 
making  satisfaction  for  injuries  resulting 
from  the  fraudulent  execution  of  his  eon- 
tracts,  if  his  fraud  was  attended  with  such 
circumstances  of  artful  concealment  as  to 
elude  detection  until  after  a  lapse  of  more 
than  six  years."  While  it  is  said  by  Par- 
dons, Cb.  J.:  'The  delay  of  bringing  the 
«uit  is  owing  to  the  fraud  of  the  defendant, 
and  the  cause  of  action  against  him  ought 
not  be  considered  as  having  accrued  until 
the  plaintiff  could  obtain  the  knowledge 
that  he  had  a  cause  of  action.  If  this 
knowledge  is  fraudulently  concealed  from 
him  by  the  defendant,  we  should  violate  a 
sound  rule  of  law,  if  we  permitted  the  de- 
fendant to  avail  himself  of  his  own  fraud." 
In  Traer  v.  Clews,  116  U.  6.  528,  29  L. 
«d.  467,  0  Sup.  Ct.  Bep.  155,  the  plea  set  up 
the  bar  prescribed  by  the  2d  section  of  the 
Bankruptcy  Act,  being  §  5057  of  the  Be- 
vised  Statutes,  which  declared:  '^o  suit, 
•either  at  law  or  in  equity,  shall  be  main- 
tainable in  any  court  between  an  assignee 
in  bankruptcy  and  a  person  <daiming  an 
adverse  interest,  tonehing  any  property  or 
rights  of  property  transferable  to  or  vested 
in  such  assignee,  unless  brought  within  two 
years  from  the  time  when  the  cause  of  ac- 
tion accrued  for  or  against  such  assignee." 
In  answer  to  the  plea  of  the  statute,  vari- 
ous acts  of  fraudulent  concealment  were 
charged.  The  court  observed  that  the  case 
was  substantially  the  same,  so  far  as  the 
question  then  before  it  was  concerned,  as 
Bailey  v.  Glover,  21  Wall.  342,  22  L.  ed. 
636,  cited  in  McMullen  v.  Winiield  Bldg.  & 
L.  Asso.  64  Kan.  298,  56  L.R.A.  924,  91  Am. 
JLB.A.1917B. 


St.  Rep.  236,  67  Pac.  892,  and  attention  was 
there  called  that  the  case  of  Bailey  v. 
Glover  had  never  been  overruled,  doubted, 
or  modified  by  that  court;  but  on  the  con- 
trary, in  Rosenthal  v.  Walker,  111  U,  S. 
186,  28  L.  ed.  395,  4  Sup.  Ct.  Rep.  382,  it 
was  reaffirmed,  and  was  distinguislied  from 
the  case  of  Wood  v.  Carpenter,  101  U.  S. 
135,  25  L.  ed.  807,  relied  on  by  the  appel- 
lants, and  concluded  by  holding  that,  upon 
the  pleadings  and  evidence,  the  suit  was 
not  barred  by  the  limitation  prescribed  in 
§  5057  of  the  Revised  Statutes.  It  will  be' 
noted  that  the  foregoing  statute  contains 
no  exception  or  provision  for  tolling  the 
statute.  An  able  and  scholarly  presentation 
of  the  case  is  presented  in  Muason  v.  Uallo- 
well,  26  Tex.  475,  84  Am.  Dec.  682,  here  all 
of  the  early  authorities,  both  English  and 
American,  are  reviewed. 

In  Texas,  as  with  us  (Comp.  Laws  1909, 
§  5542),  tbe  distinctions  between  actions  at 
law  and  suits  in  equity  are  abolished.  The 
court  arrived  at  the  conclusion  that,  there 
being  no  distinction  in  that  state  between 
legal  and  equitable  remedies,  it  followed,  as 
a  question  of  legislative  intuition  in  the 
adoption  of  the  Statutes  of  Limitation,  that 
the  fraudulent  concealment  by  a  defendant 
of  the  litigation  would  prevent  the  statute 
frmn  running  against  the  plaintiff.  It  was 
said :  "The  fact  that  we  have  no  distinction 
in  our  eourts  between  legal  and  equitable 
remedies,  instead  of  repelling  this  uniform 
construction  that  has  been  given  to  the 
statute,  would  seem  to  afford  a  still  stronger 
reason  for  leading  with  us  to  its  adoption. 
For  if,  as  it  is  justly  said,  there  is  no  dis- 
tinction of  this  character  in  our  judicial 
system,  and  the  statute  must  therefore  be  pe< 
garded  as  binding  upon  the  courts,  whether 
in  the  exercise  of  their  functions  as  l^;al 
or  equitable  tribunals,  is  it  not  a  legitimate 
oonclusion  that  the  legislature,  having 
adopted  the  statute  as  the  rule  of  decision 
for  a  tribunal  administering  both  legal  and 
equitable  remedies,  must  have  intended  to 
have  adopted  it  aa  well  with  reference  to 
the  construction  previously  placed  upon  it 
in  equity  as  at  law,  if  the  case  before  the 
court  appropriately  required  it?  If  not, 
the  mere  fact  that  legal  and  equitable  pow- 
ers have  been  blended,  with  us,  in  a  single 
tribunal,  cuts  a  party  off  from  a  remedy  to 
which  we  "would  be  entitled  under  the  same 
statute,  if  legal  and  equitable  remedies  were 
administered  in  different  forums.  Such  is 
not  believed  to  be  the  intention  in  the  adop- 
tion of  our  judicial  system." 

The  question  is  ably  considered  in  Rey- 
nolds V.  Hennessy,  17  R.  I.  169,  23  Atl.  639; 
the  court  saying:  "The  statute  does  not 
take  away  the  debt,  but  simply  affects  the 
remedy;    and    these   exceptions   show   how 
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liberally  the  statute  has  always  been  created 
as  a  remedial  measure.  But  there  is  a  wide 
distinction  between  ingrafting  an  exception 
into  a  statute  by  construction  and  constru- 
ing it  according  to  its  obvious  intent.  The 
rule  laid  down  by  Blackstone  of  considering 
the  old  law,  the  mischief,  and  the  remedy, 
when  applied  to  this  statute,  shows  that  its 
purpose  was  to  cut  ofT  those  cases  whose 
prosecution  would,  or  might,  result  in  fraud. 
It  was  clearly  not  intended  to  thwart  the 
fundamental  maxim  that  no  one  may  take 
advantage  of  his  own  wrong.  Hence,  if 
one  by  fraud  conceals  the  fact  of  a  right  of 
action  for  six  years,  it  is  not  ingrafting  an 
exception  on  the  statute  to  say  he  is  not 
protected  thereby;  but  it  is  simply  saying 
he  never  was  within  it,  since  the  protection 
was  never  designed  for  such  as  he.  But 
whether  this  be  taken  as  an  exception,  or 
only  a  limitation  of  the  statute,  it  rests 
upon  sound  reason  and  just  policy.  Such  a 
construction  also  has  been  so  frequently  ap- 
plied that  it  is  now  said  to  have  the  weight 
of  authority  in  its  favor,  although  it  must 
be  admitted  there  are  strongly  expressed 
opinions  the  other  way.  Buswell,  Limita- 
tions, §  390:  Angell,  Limitations,  dth  ed. 
chap.  18,  §  186;  3  Parsons,  Contr.  99.'* 

Among  other  cases  supporting  the  au- 
thorities mentioned  are  the  following: 
Snodgrass  v.  Branch  Bank,  25  Ala.  161, 
60  Am.  Dec.  505;  Porter  v.  Smith,  65  Ala. 
169;  Conditt  v.  Holden,  92  Ark.  618,  135 
Am.  St.  Rep.  206,  123  S.  W.  765;  Kane  v. 
Cook,  8  Cal.  449;  Curran  v.  Hubbard,  14 
Cal.  App.  733,  114  Pac.  81,  83;  Lewis  v. 
Denison,  2  App.  D.  C.  387;  Hoyle  v.  Jones, 
36  Ga.  40,  89  Am.  Dec.  273;  Campbell  v. 
Vining,  23  111.  625;  Grant  v.  Odiorne,  43 
111.  App.  402;  Athey  v.  Hunter,  65  lU.  App. 
463;  Jones  v.  Lloyd,  117  111.  597,  7  X.  E, 
119;  Cook  V.  Chicago,  R.  I.  A  P.  R.  Co.  81 
Iowa,  551,  9  L.R.A.  764,  3  Inters,  Com. 
Rep.  383,  25  Am.  St.  Rep.  512,  46  N.  W. 
1080;  Carrier  v.  Chicago,  R.  I.  &  P.  R.  Co. 
79  Iowa,  80,  6  L.R.A.  799,  44  X.  W.  203; 
Eising  V.  Andrews,  66  Conn.  58,  50  Am.  St. 
Rep.  75,  33  Atl.  585;  Bradford  v.  McCor- 
mick,  71  Iowa,  129,  32  N.  VV.  93;  Boomer 
V.  French,  40  Iowa,  601;  Lancaster  v. 
Springer,  239  111.  472,  88  N.  E.  272;  Wood 
V.  Williams,  142  111.  269,  34  Am.  St.  Rep. 
79,  31  X.  E.  681 ;  Fortune  v.  English,  226 
111.  262,  12  L.R.A.(N.S.)  1005,  117  Am.  St. 
Rep.  253,  80  N.  E.  781,  9  Ann.  Cas.  77; 
Wear  v.  Skinner,  46  Md.  257,  24  Am.  Rep. 
517;  First  Massachusetts  Turnp.  Corp.  v. 
Field,  3  Mass.  201,  3  Am.  Dec.  124;  Manu- 
facturers' Nat.  Bank  v.  Perry,  144  Mass. 
313,  11  N.  E.  81;  Dean  v.  Ross,  178  Mass. 
397,  60  N.  E.  119;  Tompkins  v.  Hollister, 
60  Mich.  470,  27  N.  W.  651 ;  Mast  v.  Easton, 
33  Minn.  161,  22  N.  W.  253;  Bi?8cher  v. 
L.R.A.1917B. 


Paulus,  58  Ind.  271;  Fisher  v.  TuUer,  122 
Ind.  31,  23  X.  E.  523;  Campbell  v.  Smith,. 
49  Ind.  App.  639,  97  N.  E.  964;  Cress 
V.  Ivens,  155  Iowa,  119,  134  N.  W.  869; 
Deake's  Appeal,  80  Me.  50,  12  Atl.  790;. 
Clark  V.  Goodrum,  61  Miss.  731;  State  ex: 
rel.  Bell  v.  Yates,  231  Mo.  276,  132  S.  W. 
672;  Shelby  County  v.  Bragg,  135  Mo.  291,. 
36  S.  W.  600;  State  ex  rel.  Barringer  v. 
Hawkins,  103  Mo.  App.  261,  77  S.  W.  98: 
Hickam  v.  Hickam,  46  Mo.  App.  496;  Doug- 
las v.  Elkins,  28  N.  H.  26;  Quimby  v. 
Blackey,  63  N.  H.  77;  Way  v.  Cutting,  20 
N.  H.  187;  Bowman  v.  Sanborn,  18  X.  H. 
205;  Hughes  v.  First  Nat.  Bank,  110  Pa. 
428,  1  Atl.  417;  Morgan  v.  Tener,  83  Pa. 
305;  Campbell  v.  Boggs,  48  Pa.  624;  Mc- 
Dowell v.  Pott«r,  8  Pa.  189,  49  Am.  Dec. 
503;  Harrisburg  Bank  v.  Forster,  8  Watts^ 
12,  20  Atl.  307;  Reynolds  v.  Hennessy,  17 
R.  I,  169,  23  Atl.  639;  Harrell  v.  Kelly,  2 
McCord,  L.  426;  Texas  &  P.  R.  Co.  v.  Gay,. 
86  Tex.  571,  25  L.R.A.  52,  26  S.  W.  599; 
id.,  88  Tex.  Ill,  30  S.  W.  643;  Anding  v. 
Perkins,  29  Tex.  348;  Ripley  v.  Wlthee,  27 
Tex.  14;  Munson  v.  Hallowell,  26  Tex.  475^ 
84  Am.  Dec.  582;  Larsen  v.  Loan  A,  T.  Co. 
23  Utah,  449,  66  Pac.  208;  Cloyd  v.  Rey- 
nolds, 44  Pa.  Super.  Ct.  81 ;  Boro  v.  Hidell,. 
122  Tenn.  80,  135  Am.  St.  Rep.  867,  120  S. 
W.  961;  Ragland  v.  Owen,  84  Va.  227,  5 
S.  E.  91;  Reynolds  v.  Gauthrop,  37  W.  Va. 
3,  16  S.  E.  364;  Sherwood  v.  Sutton,  5 
Mason,  143,  Fed.  Cas.  No.  12,782;  Granger 
V.  George,  6  Barn.  &  C.  149,  108  Eng.  Re- 
print, 56,  7  Dowl.  &  R.  729,  29  Revised  Rep. 
196,  16  Eng,  Rul.  Cas.  205;  Clark  v. 
Hougham,  2  Barn.  Jt  C.  149,  107  Eng.  Re> 
print,  339,  3  Dowl.  &  R  322,  1  L.  J.  K.  B. 
240;  Bree  v.  Holbech,  2  Dougl.  K.  B.  655^ 
99  Eng.  Reprint,  415. 

Authorities  announcing  a  contrary  rule, 
in  addition  to  the  Kansas  cases  already 
cited,  are  Fee  v.  Fee,  10  Ohio,  469,  36  Am. 
Dec.  103;  Howk  v.  Miunick,  19  Ohio  St. 
462,  2  Am.  Rep.  413;  Troup  v.  Smith,  20 
Johns.  48;  Leonard  v.  Pitney,  6  Wend.  30: 
Allen  V.  MiUe,  17  Wend.  202;  Callis  v. 
Waddy,  2  Muuf.  511:  Smith  v.  Bisliop,  9 
Vt.  11*6,  31  Am.  Dec.  607;  Hamilton  v.  Shep- 
perd,  7  X.  C.  (3  Murph.)  115;  Pyle  v. 
Beckwith,  1  J.  J.  Marsli.  445;  Jacobs  v. 
Frederick,  81  Wis.  254,  51  N.  W.  320;  Peak 
V.  Buck,  3  Baxt.  71;  Somerset  County  v. 
Veghte,  44  N.  J.  L.  509;  Blount  v.  Parker, 
78  X.  C.  128;  Murray  v.  Chicago  &  X.  W. 
R.  Co.  35  C.  C.  A.  62,  92  Fed.  868;  Wood, 
Limitations,  3d  ed.  §  274. 

From  what  we  have  said,  it  should  not 
be  construed  to  mean  that  mere  failure  to 
disclose  is  sufficient  to  prevent  the  run- 
ning oi  the  statute.  There  must  be  som?- 
thing  more, — ^some  actual  artifice  to  pre- 
vent knowledge  of  the  fact,  some  affirmative 
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*ct  of  concealment,  or  some  miarepreaenta* 
tion  to  exelud«  suspicion  and  prevent  in- 
quiry.  Perry  v.  Wade,  31  Kan.  428,  2  Pac. 
787;  Lancaster  v.  Springer,  239  111.  472, 
88  N.  £.  272;  McBride  v.  Burlington,  C.  R. 
&  N.  R.  Co.  97  Iowa,  91,  59  Am.  St.  Rep. 
396,  a«  N.  W.  73;  Wood  v.  WiUiame,  142 
IlL  260,  34  Am.  St.  Rep.  79,  31  N.  £.  681; 
Smith  V.  Blachley,  198  Pa,  173,  53  L.R.A. 
849,  47  Atl.  985;  State  ex  rel.  Graham  v. 
Walters,  31  Ind.  App.  77,  99  Am.  St.  Rep. 
244,  66  N.  E.  182;  Wood  v.  Carpenter,  101 
U.  S.  135,  25  L.  ed.  807;  Bates  v.  Preble, 
151  U.  S.  149,  38  L.  ed.  106,  14  Sup.  Ct. 
Rep.  277;  State  ex  rel.  Bates  v.  Yates,  231 
Mo.  276,  132  S.  W.  672.  But  we  think  the 
petition  sufficiently  met  this  necessary  alle- 
gation. It  charged  that  defendant,  in  vari- 
ous ways,  actively  made,  and  caused  to  be 
made,  false,  fictitious,  and  fraudulent  re- 
ports as  to  the  cause  of  the  explosion,  for 
the  purpose  of  leading  plaintiff  to  believe 
that  said  explosion  was  not  the  result  of 
the  escape  and  ignition  of  artifloial  gas  from 
defendant's  mains;  that  defendant  was  at 
all  times  well  aware  of  the  cause  of  the 
explosion,  and  caused  secret  repairs  to  be 
made  of  its  mains  and  appliances  for  the 
purpose  of  preventing  plaintiff  from  ac- 
quiring the  knowledge  of  the  cause  of  the 
explosion;  and  in  other  ways  charged  de- 
fendant with  a  fraudulent  concealment  of 
the  facts  which  would  have  disclosed  to 
plaintiff  his  cause  of  action  against  defend- 


ant, notwithstanding  that  plaintiff  was  at 
all  times  active  and  diligent  in  his  efforts 
and  endeavors  to  discover  the  cause  thereof. 
It  is  no  sufficient  answer  to  say,  as  have 
counsel  in  their  brief,  that  plaintiff  must 
have  known  that  he  was  blown  up,  and 
realized  that  he  was  injured.  This  he  un- 
doubtedly knew;  but  it  was  the  fact  that 
defendant  by  its  negligence  was  the  cause 
of  the  injury  that  gave  rise  to  the  cause  of 
action  against  it,  not  the  mere  fact  of  the 
injury.  Upon  trial  the  party  relying  on 
the  fraudulent  concealment  of  the  cause  of 
action  to  avoid  the  statute  would  have  the 
burden  of  proving  such  concealment.  Fol- 
lowing what  we  believe  to  be  the  great 
weight  of  authority,  and  keeping  in  mind 
that  the  very  purpose  of  the  Statute  of 
Limitations  was  to  prevent  fraud,  and  not 
to  make  it  secure  and  successful,  we  con- 
clude that  the  petition  stated  a  good  cause 
of  action,  and  that  the  trial  court  erred  in 
sustaining  the  demurrer.  , 

The  judgment  of  the  trial  court  should 
therefore  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the 
demurrer,  and  for  further  proceeding  con- 
sistent with  this  opinion. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  overruled  April  5, 
1913. 


Aiinotati<m — Concealment  or  ignorance  of  cause  of  action  at  suspending 
Statute  of  Limitations  against  the  action  for  personal  injuries  or  death* 


The  question  here  presented  is  wheth- 
er or  not  concealment  of  the  existence 
of  a  cause  of  action  for  personal  physi- 
cal injuries  by  the  responsible  psrty,  or 
ignorance  of  its  existence  upon  the  part 
of  the  clfiimanty  suspends  the  running  of 
the  Statute  of  Limitations  against  such 
cause  of  action  during  the  period  of  con- 
cealment or  ignorance.  This,  of  course, 
includes  cases  where  the  concealment 
was  fraudulent,  but  does  not  cover  cases  ' 
based  upon  the  fraud  itself  rather  than 
upon  the  original  cause  of  action. 

Some  of  the  courts  seemingly  pro- 
ceed upon  the  theory  that  a  person  must 
know  when  he  is  injured,  and  therefore 
that  any  concealment  or  ignorance  is 
merely  of  some  element  connected  with 
the  cause  of  action,  rather  than  of  the 
cause  of  action  itself,  and  consequently 
that  such  facts  do  not  suspend  the  Stat- 
ute of  Limitations. 

Thus,  in  Chamberlain  v.  Chicago,  B. 

&  Q.  R.  Co.  (1886)  27  Fed.  181,  where 

plaintiff  was  injured  in  a  railroad  ao- 
L.R.A.1917B. 


cident  and  it  was  alleged  that  the  de- 
fendant's physician  falsely  and  fraudu- 
lently represented  that  the  injuries  did 
not  result  from  such  accident,  but  from 
another  cause,  by  reason  of  which  plain- 
tiff did  not  know  until  after  the  expira- 
tion of  the  statutory  period,  and  shortly 
before  the  commencement  of  the  action, 
that  the  injuries  from  which  he  was  suf- 
fering resulted  from  the  accident,  it  was 
held  that  such  representations  did  not 
prevent  the  statute  from  running  within 
the  meaning  of  the  statutory  exception 
that  the  q;)ecified  statutory  period  does 
not  apply  "if  any  person,  by  absconding 
or  concealing  himself,  or  by  any  other 
improper  act,  prevents  the  commence- 
ment of  an  action,"  the  court  saying: 
'^Now,  on  the  face  of  it,  it  appears  that 
he  [the  plaintiff]  was  hurt,  and  knew  it; 
that  he  was  injured,  and  was  conscious 
of  it;  and  all  that  can  be  said  is  that 
these  representations,  falsely  and  fraud- 
ulently made  by  the  doctor,  were  as  to 
the  extent  of  the  iigury  which  he  had* 
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sustained.  That  does  not  bring  the  case 
within  the  statute.  There  was  nothing 
in  that  to  prevent  the  commencement  of 
the  action.  All  that  can  be  said  is  that 
the  representations  of  the  doctor  mis- 
led him  as  to  the  extent  of  the  injury  he 
suffered,  not  as  to  the  fact  that  he  had 
a  cause  of  action,  or  had  suffered  in- 
juries." 

So,  in  Johnson  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1915)  224  Fed.  196,  where  a 
railroad  employee  injured  by  reason  of 
defendant's    negligence    executed    a   re- 
lease and  allowed   the  statutory  period 
to  elapse  without  bringing  an  action  for 
damages,    but    alleged    that    failure    to 
bring    action    was    caused    by    lack    of 
knowledge  on  his  part  of  the  danger  of 
the  conditions  described  in  the  action, 
and    that    defendant's   physicians,    who 
had   cared  for  him,  were  either  them- 
selves ignorant  of  the  facts  or  purpose- 
ly and  fraudulently  concealed  them  in  or- 
der to  induce  the  signing  of  the  release, 
it  was  held  that  plaintiff  could  neither 
maintain  a  suit  in  equity  to  cancel  the 
release  nor  recover  in  an  action  at  law 
for  damages,  as  the  statutory  period  of 
limitations  had  expired,  and  the  case  did 
not  fall  within  the  rule  that  the  plain- 
tiff's ignorance  of  the  wrong  committed 
or  of  his  rights  with  respect  thereto  can- 
not be  considered  in  determining  when 
the  statute  begins  to  run,  unless  there 
has   been  concealment  of  the  cause  of 
action  or  fraud  on  the  part  of  def e^d- 
ant,  or,  in  special  cases,  unless  the  ig- 
norance of  plaintiff  is  due  to  no  faitlt 
or  negligence  of  his  own,  but  to  the  pe- 
culiar circumstances  of  the  case.     The 
j court  also  said:    "There  is  no  statement 
in  the  bill  that  would  indicate  any  con- 
'duet  on  the  part  of  the  defendant  which 
prevented    the    plaintiff   from    bringing 
his  action  prior  to  the  time  or  within  the 
period   limited  by   law.     Plaintiff  must 
act  diligently,  and  not  delay  the  action 
beyond  the  time  when  he  is  cognizant 
of  the  injuries  upon  which  he  bases  his 
right  of  recovery.     In  the  case  at  bar 
plaintiff  signed  a  release  a  year  prior  to 
the  expiration  of  the  period  of  Hmita- 
tion.    The  bill  shows  on  its  face  that  im- 
mediately    after    signing    the    release 
plaintiff  grew  worse  and  began  to  suf- 
fer from   the  complication  of   diseases 
which  he  refers  to  in  his  bill.    Plaintiff 
must  be  held  to  this  knowledge,  and  like- 
wise to   the  exercise  of  ordinary   dili- 
gence in  the  prosecution  of  his  action, 
and  in  seeking  relief  from  the  conduct 
complained  of;  and  if  he  fails  to  exer- 
cise this  diligence,  equity  will  not  sus- 
pend the  operation  of  the  statute.'' 
L.R.A.1917B. 


I  And,  again,  in  McBride  v.  Burlington, 
C.  R.  &  N.  R.  Co.  (1896)  97  Iowa,  91,  59 
Am.  St.  Rep.  395,  66  N.  E.  73,  where  a 
railroad  employee  received  injuries  which 
resulted  in  death,  and  his  administra- 
trix, after  the  expiration  of  the  statu- 
tory period,  sought  to  recover  damages 
therefor  and  to  excuse  the  delay  in  com- 
mencing the  action  on  the  theory  that 
the  running  of  the  statute  had  been  in- 
terrupted by  reason  of  the  fact  that  the 
defendant  had  ^represented  to  the  plain- 
tiff that  the  death  resulted  from  an  ac- 
cident and  that  it  was  in  no  manner  neg- 
ligent or  to  blame,  and  that  it  concealed 
all  the  facts  concerning  the  accident,  it 
was  held  that  the  running  of  the  statute 
against  the  claim  for  damages  was  not 
interrupted  by  such  misrepreeentations 
and  concealment,  the  court  arguing  as 
follows :  "Now,  we  are  asked  by  counsel 
to  .  .  .  hold  that,  although  Bome  of 
the  facts  which  go  to  make  up  or  give  a 
right  to  a  cause  of  action  are  known, 
still,  because  some  of  th«m  are  not  made 
known  or  are  concealed,  therefore  that 
is  such  a  fraudulent  concealment  as  will 
prevent  the  mnning  of  the  statute. 
There  was  no  concealment  in  this  caae  of 
the  fact  that  McBride  was  killed  by  the 
hand  car;  that  he  was  so  killed  while  in 
the  defendant's  service.  While  it  is  true 
that  one  necessary  ingredient  of  the 
cause  of  action — defendant's  negligence 
— was  concealed,  still,  every  other  fact 
which  went  to  constitute  a  cause  of  ac- 
tion was  known  to  plaintiff.  The  body 
of  the  cause  of  action,  if  we  may  eall  it 
such, — the  killing  of  McBride  while  in 
defendant's  service, — was  never  con- 
cealed. Now,  if  the  defendant  did  not 
disclose  to  the  plaintiff  the  particular 
facts  aa  to  how  sueh  accident  occurred, 
or  if  it  asserted  that  his  death  was  ac- 
cidental and  its  hand  ear  in  good  order, 
it  is,  at  most,  a  concealment  of  evidence 
which  might  establish  one  element  in  a 
cause  of  action." 

But  it  has  been  held  that  an  actual 
fraudulent  concealment  of  material 
facts,  which  prevents  tiiscoTery  of  a 
wrong,  or  of  the  fact  that  a  cause  of  ac- 
tion has  accrued,  constitutes  an  implied 
exception  to  the  Statute  of  Liautations, 
so  as  to  prevent  the  pleading  of  the 
statute  as  a  defense  and  the  defendant 
taking  advantage  of  his  own  wrong  in 
violation  of  the  purpose  of  such  statutes. 
Waugh  v.  Guthrie  Gas,  Light,  Fubl  & 
Improv.  Co.  ante,  1258,  wherein  it  was 
held  that  the  defendant's  actual  fraudu- 
lent concealment  of  the  cause  of  an  ex- 
plosion which  injured  plaintiff,  and  of 
facts  which  would  render  it  liable  to 
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plaintiff  in  damages,  worked  a  suspension 
of  the  Statute  of  Limitations  daring  the 
period  in  which  plaintiff,  although  dili^ 
gent,  was  prevented  by  such  representar 
tions  and  concealment  from  discovering 
defendant's  liability.  In  this  case  the 
court  maintained  that  it  was  no  suf- 
ficient answer  to  say  that  plaintiff  must 
have  known  that  he  was  blown  up  and 
realized  that  he  was  injured,  and  that 
while  this  was  undoubtedly  the  ease,  it 
was  the  fact  that  defendant  by  its  negli- 
gence was  the  cause  of  the  injury  that 
gave  rise  to  the  cause  of  action,  and  not 
the  mere  fact  of  the  injury.  It  should 
be  noted  that  the  court  also  expressly 
pointed  out  that  the  decision  should  not 
be  construed  to  mean  that  the  mere 
failure  to  disclose  that  a  cause  of  action 
exists  is  sufficient  to  prevent  the  running 
of  the  statute,  but  that  to  have  such  ef- 
fect there  must  be  something  more,  such 
as  some  actual  artifice  to  prevent  knowl- 
edge of  the  fact,  some  affirmative  act  of 
concealment,  or  some  misrepresentation 
to  exclude  suspicion  and  prevent  in- 
quiry. 

And  some  support  is  afforded  the  de- 
cision in  the  Waugh  Case  by  Whaley  v. 
Catlett  (1899)  103  Tonn.  347,  53  S.  W. 
131,  which  was  an  action  for  damages 
for  wrongful  death,  in  which  it  was 
ruled  that  the  fraudulent  concealment 
of  such  a  cause  of  action  would  prevent 
the  running  of  the  Statute  of  Limita- 
tions, but  that  the  concealment  must  be 
definite,  and  not  merely  the  concealment 
of  evidence  of  defendant's  connection 
with  the  wrongful  death.  This  decision, 
however,  does  not  seem  to  go  to  the  full 
extent  of  that  in  the  Wauoh  Casb. 

So,  in  Texas  &  P.  R.  Co.  v.  Gay  (1895) 
88  Tex.  in,  30  S.  W.  543,  it  was  held 
that  fraudulent  representations  by  a 
railroad  company  to  the  effect  that  it 
was  in  a  receiver's  hands  at  the  time  an 
action  against  it  for  wrongful  death  ac- 
crued, whereby  action  was  not  brought 
against  it  within  the  statutory  period, 
tolled  the  statute  so  as  to  permit  the 
maintenance  of  the  action  within  the 
statutory  period  after  discovery  of  the 
fraudulent  concealment  of  the  cause  of 
action.  And  again  in  Texas  &  P.  R.  Co.  v. 
Gay  (1894)  86  Tex,  571,  25  L.R.A.  52, 
26  S.  W.  599,  which  was  another  branch 
of  the  same  action,  it  was  held  that 
fraudulent  concealment  of  a  cause  of 
action  for  personal  injuries  resulting  in 
death  takes  a  case  out  of  the  bar  of  the 
Statute  of  Limitations,  unless  plaintiff's 
failure  to  discover  the  facts  is  due  to 
his  neglect.    In  this  case  the  defendant 

railroad  company's  fraudulent  conceal- 
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ment  operated  to  conceal  the  fact  that 
a  cause  of  action  existed  against  the 
company. 

In  some  states  statutes  have  been  en- 
acted which  either  expressly  suspend  the 
running  of  the  Statute  of  Limitations  or 
extend  the  period  where  a  person  liable 
to  an  action  fraudulently  conceals  the 
cause  of  action  from  the  knowledge  of 
the  person  entitled  to  sue.  As  illustra- 
tive of  a  statute  of  the  first  kind,  see 
Groendal  v.  Westrate  (1912)  171  Micll. 
92,  137  N.  W.  87,  Ann.  Cas.  1914B,  906, 
in  which  Mich.  Comp.  Laws  1897,  §  9739, 
was  under  consideration,  and  in  which  it 
was  held  that  the  question  whether  a 
physician  under  the  circumstances  pre- 
sented had  fraudulently  concealed  a 
cause  of  action  for  malpractice  was  for 
the  jury.  And  as  illustrative  of  stat- 
utes which  extend  the  period,  see  Dryer 
V.  Chicago  &  A.  R.  Co.  (1913)  170  Mo. 
App.  660,  157  S.  W.  129,  which  had 
under  consideration  provisions  of  the 
statutes  of  Illinois  which  provide  that  if 
a  person  liable  to  an  action  for  death 
fraudulently  eoneeala  such  cause  of  ac- 
tion from  the  knowledge  of  the  person 
entitled  thereto,  the  case  may  be  brought 
within  a  speeified  period  after  the  dis- 
covery of  such  concealment,  and  in 
which  it  was  held  that  mere  denial  of 
liability  on  the  ground  of  defendant's  al- 
leged freedom  from  negligence  and  of 
the  deceased  servant's  contributory  neg- 
ligence was  not  a  fraudulent  conceal- 
ment of  the  cause  of  action  within  the 
meaning  of  the  statute,  the  court  saying 
that  the  concealment  was  neither  of  de- 
ceased's death,  nor  of  the  fact  that  he 
was  killed  through  its  agency,  and  that 
a  quite  different  case  would  have  been 
presented  if  defendant  had  concealed 
that  the  deceased  had  been  killed,  or  that 
he  was  in  defendant's  employ,  or  that 
he  was  killed  while  in  such  employ. 

G.  J.  C. 


OKLAHOMA    CRIMINAL    COURT    OP 

APPEALS. 

HARRIE  BLAKE,  Plff.  in  Err., 

V. 

STATE  OF  OKLAHOMA. 

(—  Okla.  Crim.  Rep.  —,  160  Pac.  30.) 

Embezzlement  —  failure    to    pay    over 
money. 

1.   (a)  A  fraudulent  conversion  is  an  es- 
Headnotea  by  Abmstrong,  J. 


Note.  —  For  mere  failure  to  pay  over 
money  as  proof  of  embezzlement,  see  anno- 
tation following  this  case,  post,  1266. 
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sential  element  of  the  crime  of  embezzle- 
menty  and  such  conversion  must  be  shown 
by  proof  that  the  embezzler  appropriated 
the  money  to  his  own  personal  use  or  that 
he  placed  it  to  some  other  use  than  the  pur- 
pose for  which  it  was  received  by  him,  or 
that  he  failed  to  account  for  and  pay  over 
the  same  on  proper  and  lawful  demand. 

(b)   Proof  of  a  mere  failure  to  pay  over 
money,  standing  alone,  will  not  support  a 
judgment  of  conviction  for  embezzlement. 
For  other  cases j  Bee  Embezzlement,  in  Dig, 

1-52  N.  8. 

Appeal  —  failure  of  proof. 

2.  When  the  proof  introduced  at  the 
trial  fails  to  establish  the  commission  of 
the  offense  charged,  the  verdict  of  guilty 
and  judgment  rendered  thereon,  as  a  mat- 
ter of  law,  are  contrary  to  the  evidence. 
For  other  casea,  ace  Appeal  and  Error,  VI L 

I,  2,  a,  in  Diff,  1-52  N.  8, 

(September  23,  1916.) 

Ij^  RROR  to  the  IMstrict  Court  of  Wagoner 
Id   County  to  review  a  judgment  convict- 
ing defendant  of  embezzlement.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Sponsler  A  Graves,   Owen   A 
Stone,    and    Sumner    J.    Lipscomb    for 
plaintiff  in  error. 

Mr.  R.  McMillan,  Assistant  Attorney 
General,  for  the  State. 

Armstrong,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  Harrie  Blake,  was 
convicted  in  the  district  court  of  Wagoner 
county,  on  a  charge  of  embezzlement,  and 
his  punishment  fixed  at  imprisonment  in 
the  state  penitentiary  for  a  term  of  two 
years  and  a  fine  of  $1,000. 

The  indictment  is  a  lengthy  document, 
and  no  good  purpose  can  be  served  by  setting 
the  same  out  in  full.  It  contains,  however, 
allegations  to  the  effect  that  certain  funds 
"were  paid  to  and  received  by  the  said 
Harrie  Blake  for  the  purpose  of  satisfying 
a  certain  judgment  in  favor  of  the  plain- 
tiff in  said  action,  L.  W.  Clapp,  by  virtue 
of  his  office  as  clerk  of  the  district  court  of 
Wagoner  county,  state  of  Oklahoma.  And 
being  then  and  there  by  virtue  of  his  of- 
fice the  clerk  of  the  district  court,  the 
proper  person  to  receive  said  sum  of  money 
for  the  use  and  benefit  of  the  judgment 
creditor,  L.  W.  Clapp,  and  having  so  re- 
ceived said  sum  of  $2,142.63,  the  prop- 
erty of  and  belonging  to  said  L.  W.  Clapp, 
he,  the  said  Harrie  Blake,  did  in  Wagon- 
er county,  state  of  Oklahoma,  then  and 
there  unlawfully,  wilfully,  feloniously,  and 
fraudulently,  and  not  in  the  due  and  law- 
ful execution  of  the  trust  of  him,  the  said 
Harrie  Blake,  as  clerk  of  the  district  court 
of  Wagoner  county,  state  of  Oklahoma, 
L.R.A.1917B. 


aforesaid,    embezzle,    convert,    and    appro- 
priate   said    sum    of    $2,142.63 
to  the  use  of  him,  the  said  Harrie  Blake, 
contrary  to  the  form  of  the  statutes,"  ete. 

It  appears  that  L.  W.  Clapp  brought  a 
suit  in  the  district  court  of  Wagoner  county 
against  C.  S.  Roach  and  others  and  re- 
covered a  judgment  of  $2,142.63.  The  alle- 
gation against  the  plaintiff  in  error  is  to 
tlie  effect  that  this  money  was  paid  to  him, 
received  by  him,  and  embezzled  by  him. 

The  testimony  introduced  by  the  state 
was  from  five  witnesses:  C.  M.  Bryant, 
clerk  of  the  district  court  at  the  time  of 
the  trial ;  L.  E.  Cahill,  deputy  state  examin- 
er and  inspector;  T.  C.  Harrill,  president  of 
a  bank  in  Wagoner;  T.  H.  Hammett,  deputy 
clerk  of  the  district  court  under  Harrie 
Blake;  and  County  Attorney  C.  £.  Castle. 

In  addition,  certain  admissions  were  noade 
and  certain  facts  agreed  upon  by  counsel. 
Witness  Bryant  testified  that  after  he  be- 
came clerk  of  the  district  court  of  Wagoner 
county  he  received  about  $2,100  through 
County  Attorney  Castle,  and  paid  the  same 
to  the  attorneys  of  record  for  L.  W.  Clapp 
in  satisfaction  of  the  judgment.  He  knew 
nothing  further  about  the  facts  in  the  case. 
He  also  said  that  the  county  never  lost  any- 
thing by  reason  of  the  transaction.  In  fact, 
that  no  one  lost  any  money  on  account  of 
the  same.  Witness  L.  E.  Cahill  did  not 
testify  to  any  incriminating  fact.  Witness 
T.  C.  Harrill  testified  to  no  incriminating 
fact.  He  was  asked  about  the  bank  account 
of  Harrie  Blake  subsequent  to  December  30, 
1911,  and  said  that  from  and  after  this  date 
the  account  of  Harrie  Blake  did  not  include 
any  item  of  $2,100  or  more.  Witness  Ham- 
mett   testified    to    no    incriminating    fact. 

Witness  Castle  testified  to  no  incriminat- 
ing fact. 

Counsel  for  the  state  and  for  the  aeeufled 
agreed  upon  a  statement  of  certain  facts,  to 
wit,  that  Harrie  Blake  received  $2,142.63 
in  the  manner  as  alleged  in  the  indietment; 
that  he  was  clerk  of  the  district  court  of 
Wagoner  county  at  the  time. 

Section  6327,  Rev.  Laws  1910,  provides: 
"Where  there  is  no  execution  outstanding, 
the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered  may  receive  the  amount 
of  the  judgment  and  costs,  and  receipt  there- 
for, with  the  same  effect  as  if  the  same  had 
been  paid  to  the  sheriff  on  an  execution; 
and  the  clerk  shall  be  liable  to  be  amerced 
in  the  same  manner  and  amount  as  a  sheriff 
for  refusing  to  pay  the  same  to  the  party 
entitled  thereto,  when  requested,  and  shall 
also  be  liable  on  his  oflicial  bond." 

This  is  the  section  of  the  statute  which 

authorizes    the    clerk,    under    certain    eon- 

I  ditions,  to  receive  money  in  satisfaction  of 

judgments.     There  is  no  allegation  in  the 
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infonnation  to  the  effect  that  plaintiff  in 
«rror,  as  clerk,  received  this  money  and 
failed  to  pay  the  same  over  upon  proper  de- 
mand therefor. 

The  proof  fails  to  show  that  any  demand 
-was  ever  made  at  any  time  upon  the  plain- 
tiff in  error  for  the  payment  of  the  money 
in  question. 

Section  2243,  Rev.  Laws  1910,  among 
other  things,  provides  that  ''any  sheriff, 
coroner,  clerk  of  a  court,  constable  or  other 
ministerial  officer,  and  any  deputy  or  sub- 
ordinate of  any  ministerial  officer  who 
,  .  .  fraudulently  appropriates  to  his 
own  use  or  to  the  use  of  another  person,  or 
secretes  with  intent  to  appropriate  to  such 
use,  any  money,  evidence  of  debt  or  other 
property  intrusted  to  him  in  virtue  of  his 
office — is  guilty  of  felony." 

This  is  the  statute  under  which  the  con- 
viction in  this  case  was  had.  It  is  contend- 
ed by  OGunsel  for  plaintiff  in  error  that  the 
judgment  in  this  case  should  be  reversed 
upon  the  ground  that  the  verdict  is  con- 
trary to  the  evidence.  The  crime  charged 
in  this  case  was  embezzlement.  The  only 
proof  in  the  record  bearing  upon  the  ques- 
tion of  guilt  is  that  the  plaintiff  in  error 
received  the  sum  of  money  as  charged,  and 
that  his  successor  in  office  paid  the  judg- 
ment with  funds  received  from  the  county 
attorney.  Whether  or  not  the  same  identi- 
oal  funds  finally  paid  this  judgment  is  a 
question  upon  which  there  is  no  light 
thrown  by  proof.  It  is  fundamental  that  the 
crime  of  embezzlement  cannot  exist  without 
there  be  a  fraudulent  conversion.  The  bur- 
den is  on  the  state  to'  show  this  conversion 
beyond  a  reasonable  doubt.  A  feloniojis 
conversion  under  the  embezzleraent  statute 
should  be  proved  either  by  proof  of  an  ap- 
propriation of  the  money  to  the  personal 
use  of  the  accused,  that  is,  that  he  disposed 
of  the  same  for  his  own  personal  benefit 
and  his  own  private  business,  or  by  putting 
it  to  some  other  use  than  a  proper  discharge 
of  the  trust  imposed,  or  by  proving  that  the 
accused,  after  obtaining  lawful  possession 
of  the  funds,  failed  to  account  for  or  to  pay 
the  same  over  on  proper  or  lawful  demand. 
There  was  no  proof  offered  of  either  in  this 
oase.  If  a  proper  demand  had  been  made 
upon  the  accused  to  pay  over  or  account  for 
the  money  in  question,  and  he  had  failed  to 
do  so,  the  law  would  presume  a  conversion. 
This  the  state  not  only  failed  to  prove,  but 
did  not  even  attempt  to  prove.  The  county 
attorney,  in  his  opening  statement  to  the 
jury,  stated  that  he  expected  to  prove  these 
facts,  but  wholly  failed  to  do  so.  A  fraud- 
ulent act  of  conversion  is  essential  to  the 
validity  of  a  conviction  under  the  statute. 
A  mere  failure  to  pay  over  the  money  will 
not  justify  the  same.  See  Fitzgerald  v. 
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State,  50  N.  J.  L.  476,  14  Atl.  746 ;  Hender- 
son V.  State,  105  Ala.  82,  16  So.  931,  id. 
129  Ala.  104,  29  So.  799. 

This  question  is  discussed  at  some  length 
in  the  case  of  People  v.  Wyman,  102  Cal. 
552,  36  Pac.  932.  Among  other  things,  the 
coiirt,  in  the  discussion  in  that  case,  said: 
"The  only  other  facts  relied  upon  to  sus- 
tain the  verdict  are:  (1)  That  defendant 
neglected  up  to  the  time  of  his  arrest,  a 
period  of  thirteen  days,  to  cash  the  orders 
sent  him  and  to  pay  for  the  land  which  his 
client  desired  to  purchase  from  the  govern- 
ment; and  (2)  That,  when  arrested,  he  did 
not  have  on  his  person  all  of  the  money 
which  had  been  intrusted  to  him  for  the  pur- 
pose of  making  such  payment,  and  did  not 
offer  to  account  for  the  same.  These  facts 
are  clearly  insufficient  to  prove  that  defend- 
ant had  fraudulently  appropriated  the 
money  of  the  client  to  his  own  use  prior  to 
the  filing  of  the  complaint  upon  which  he 
was  arrested.  The  fact  that  he  did  not  have 
upon  his  person  all  of  the  money  sent  to 
him  by  his  client  was  not  of  itself  sufficient 
to  justify  the  jury  in  finding  or  believing 
that  he  had  fraudulently  appropriated  such 
money  to  his  own  use  before  his  arrest,  be- 
cause such  fact  is  not  necessarily  inconsist- 
ent with  the  fact  that  he  may  still  have 
retained  such  money  under  his  control,  or 
subject  to  his  order.  The  circumstance,  to 
say  the  least,  is  inconclusive,  affording  only 
slight,  if  any,  ground  for  suspicion,  and  is 
not  strengthened  by  the  other  evidence  in 
the  case.  Nor  can  the  failure  of  the  defend- 
ant to  pay  for  the  land  prior  to  his  arrest  be 
regarded  as  a  conversion  by  him  of  his 
client's  money,  much  less  as  evidence  of  the 
fraudulent  appropriation  of  such  money  to 
his  own  use." 

In  the  case  of  Fitzgerald  v.  State,  cited 
supra,  the  court,  among  other  things,  said: 
'*When  the  owner  of  goods  which  have  been 
intrusted  to  another  seeks  redress  for  their 
conversion  in  a  civil  action,  he  is  compelled 
to  establish  the  fact  of  conversion  by  proof 
of  the  exercise  of  some  dominion  over  the 
goods  inconsistent  with  the  right  of  the 
true  owner.  Proof  that  the  owner  had  de- 
manded the  goods,  and  that  the  person  in 
possession  had  refused  to  return  them,  is 
accepted  as  evidence  of  conversion.  But 
mere  neglect  to  return,  in  the  absence  of  a 
demand,  has  never  been  admitted  as  proof  of 
conversion.  Still  less  will  the  mere  neglect 
to  pay  over  proceeds  lawfully  received  prove 
a  fraudulent  conversion  thereof." 

In  Almand  v.  State,  110  Ga.  883,  78  Am. 
St.  Rep.  140,  36  S.  E.  215,  the  Supreme 
Court  of  Georgia  discussed  the  principle 
here  involved,  and,  among  other  things, 
said:  "There  can  be  no  question  that,  un- 
der the  evidence,  the  check  was  delivered  to 
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the  Accused  for  the  purpose  of  purchasing 
cotton  seed  for  the  oil  company,  and  it  can- 
not be  denied  that  this  specific  check  was 
delivered  by  the  accused  to  one  of  his  credi- 
tors and  went  to  pay  a  personal  debt.  It 
must  be  noted,  however,  that  it  takes  more 
than  this  to  constitute  the  offense  with 
which  the  accused  was  charged.  Undoubted- 
ly the  check  was  technically  converted  from 
the  use  to  which  it  was  intended  by  the 
owner  to  have  been  put}  but  it  is  only  when 
a  fraudulent  conversion  has  been  made  that 
a  criminal  offense  is  committed/' 

See  also  State  v.  Hunnicutt,  34  Ark.  562; 
State  V.  O'Kcan,  35  La.  Ann.  001;  State  v. 
Flournoy,  46  La.  Ann.  1519,  16  So.  454; 
State  V.  Smith,  47  La.  Ann.  432,  16  So.  938; 
State  V.  Pellerin,  118  La.  547,  43  So.  161; 
People  V.  Page,  116  Cal.  386,  48  Pac.  326. 

In  this  latter  case  the  court,  among  other 
things,  said: 

"On  May  28th  defendant  did  not  appear, 
and  an  order  was  then  made  removing  him 
as  guardian  of  the  said  estate.  'No  other 
order  was  made,  and  no  person  was  appoint* 
ed  guardian  in  his  place  and  stead,  and  no 
demand  was  made  upon  liim  for  the  moneys 
and  goods  in  his  possession  and  belonging  to 
the  said  estate  of  Louis  Lichtneger.'  The 
minute  order  of  removal  containing  the  re- 
cital, 'and  it  appearing  to  the  satisfaction 
of  the  court  that  said  Page  has  appropriated 
to  his  own  use  the  funds  of  the  said  insane 
person,  and  that  he  has  rendered  no  account 
thereof,'  was  next  introduced  in  evidence, 
against  the  objection  of  defendant  that  it 
was  immaterial,  irrelevant,  incompetent, 
and  hearsay.  In  January,  1896,  defendant 
was  arrested  in  the  citv  of  New  York,  and 
he  stated  at  the  time  to  the  officer  arresting 
him  'that  he  was  anxious  to  return  to  stand 
his  trial  for  the  offense  of  which  he  was  ac- 
cused.' The  above  is  in  substance  all  the 
evidence  introduced  by  the  prosecution,  and 
at  the  conclusion  of  it  the  defendant  by  his 
counsel  moved  the  court  to  instruct  the  jury 
to  acquit  'upon  the  ground  that  the  facts 
proved  by  the  prosecution  were  not  sufficient 
to  establish  the  guilt  of  the  defendant  of 
embeiszlement;  that  there  was  nothing  in  the 
proof  to  show  that  Mr.  Page  had  fraudulent- 
ly misappropriated  any  of  his  ward's  money 
or  property;  that  no  demand  had  ever  been 
made  upon  him  for  the  money  or  property  of 
his  ward;  and  that  no  person  had  ever  been 
designated  by  any  court  or  by  any  person  in 
autliority  to  whom  the  defendant,  Mr.  Page, 
could  have  delivered  the  money  or  property 
of  his  ward.'  The  court  overruled  the 
motion,  and  thereupon  the  case  was  sub- 
mitted without  further  testimony.  It  is 
very  evident  that  the  recital  above  quoted 
from  the  order  removing  defendant  from  the 
position  of  guardian  did  not  constitute  any 
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evidence  tending  to  support  the  charge  of 
embezzlement.  At  most  it  was  mere  hear- 
say, and  Judge  Slack,  who  made  the  order 
and  was  on  the  stand  as  a  witness,  was  not 
asked  and  did  not  attempt  to  state  upon 
what  ground  the  recital  was  based.  It  must 
therefore  be  entirely  disregarded.  Leaving 
out  this  recital,  it  will  be  observed  that 
there  was  no  evidence  showing  tliat  defend- 
ant ever  spent,  wasted,  or  appropriated  to 
his  own  use  any  of  the  money  of  his  ward. 
It  is  true  he  drew  out  from  the  savings  and 
loan  society  most  of  the  money  which  was 
on  deposit  there  to  the  credit  of  Lichtneger, 
but  this  was  not  a  criminal  act  and  did  not 
show  a  criminal  intent  to  misappropriate 
the  money.  He  may  have  intended  to  de- 
posit the  money  in  some  other  bank,  or  to 
invest  it  in  safe  securities.  The  cashier  of 
the  savings  and  loan  society,  who  testified  to 
the  withdrawal,  stated :  'I  do  not  know  what 
Mr.  Page  did  with  the  money  which  be  with- 
drew.  He  may  have  deposited  it  in  some 
other  bank  or  some  safe-deposit  box.'  So  far 
as  appears  the  defendant  at  the  time  of  the 
trial  may  have  still  had  all  the  money  ready 
to  be  paid  over  on  demand  to  anyone 
authorized  to  receive  it.  The  fact  that  he 
did  not  pay  to  the  insane  asylum  the  $475> 
ordered  to  be  paid  by  Judge  Levy  does  not 
tend  to  show  a  misappropriation  of  that 
money.  He  may  have  believed  that  Licht- 
neger was  in  the  'pauper  ward,'  ajid  that  the 
asylum  was  not  entitled  to  demand  pay  for 
keeping  and  caring  for  him. 

'*It  is  urged  for  respondent  that  while 
'the  fact  that  a  defendant  does  not  take  the 
witness  stand  on  his  own  behalf  cannot  be 
ta^en  againet  liim  by  the  jury,  yet  it  is,  is 
our  judgment,  a  fact  that  should  be  taken 
into  consideration  by  thin  court  on  the  point 
of  the  sufficiency  of  the  evidcnee  to  justify 
tlie  verdict.'  We  do  niit  think  ao.  A  per- 
son accused  of  crime  is  .presumed  to  be  in- 
nocent until  he  is  proved  to  be  guilty;, 
and  facts  and  circumstances  which  cannot  be 
considered  by  the  trial  court  or  the  jury  in 
determining  as  to  the  guilt  or  innocence  of 
the  accused  cannot  be  resorted  to  in  this 
court  to  support  a  verdict  not  otherwise 
authorized." 

In  the  case  of  People  v.  Boyce,  106  Cal. 
173,  39  Pao.  524,  the  supreme  oourt  of  Cali* 
fornia,  in  another  case  involving  the  prin- 
ciple herein  discussed,  said : 

'*The  fact  that  the  treasurer  of  an  as- 
sociation deposits  a  check  drawn  in  its  favor 
in  a  bank,  and  has  the  amount  credited  to 
his  personal  account,  does  not  justify  a  con- 
viction, in  the  absence  of  evidence  of  a  de- 
mand by  the  association,  or  of  inability  to 
respond  to  a  demand." 

"In  the  opinion  delivered  in  department 
[106  Cal.  178,  37  Pac.  630],  it  is  said  that 
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'the  errors  complained  of  are  baaed  upon 
rulings  upon  questions  of  evidence,  and 
upon  instructions  to  the  jury;'  and,  as  to 
such  errors'  and  questions,  we  are  satisfied 
with  that  opinion.  But  a  hearing  in  banc 
was  ordered  on  account  of  a  grave  doubt 
whether,  under  any  proper  view  of  the  law, 
there  was  evidence  sufficient  to  warrant  a 
conviction  of  the  crime  charged;  and,  from 
further  consideration  of  the  case,  we  are 
satisfied  that  there  was  not  such  evidence. 

'The  facts  shown  by    the    evidence    are 
these:     On  February  21,  1893,  the  appellant 
was  treasurer  of  the  Veterans*    Home    As- 
sociation, a  corporation,  and  on  that  day  re- 
ceived a  certain  draft  for  the  benefit  of  said 
association  for  $10,350.     On  the  same  day 
he  deposited  said  draft  with    the    Crocker- 
Woolworth   National   Bank   of   San    Frui- 
cisco,  and  the    amount    of    the    draft    was 
credited    to    appellant's    personal    account. 
Tlie  pteMdent  Qi  the  bank  testified  that  he 
'did  not  hear    him     [appellant]    give    any 
direction  as  to  whose  credit    it    should    be 
placed,'  and  that  'we  did  not  place  it  to  the 
credit  of  the  association  because  we  have 
not  had  any  such  account  on    our    books.' 
Appellant  informed  the  bookkeeper  of  the 
association  that  he  had  received  this  draft, 
and  the  amount  of  it  was  entered  by  the 
bookkeeper   on   his   ledger   of   the   date   of 
February  21st.    On   February  24th     .     ,     . 
the    association     received    from    appellant 
$8,310.35   of   this   money;    and   the   charge 
against   appellant   is  tlie   embezzlement   of 
the   balance   of   said   draft,   amounting   to 
about  $2,050.    What  became  of  this  baUtnce 
does  not  appear.    Appellant  may  have  had 
it  ready  to  be  produced  whenever  called  for. 
The  by-laws  of  the  associatioQ  required  the 
treasurer  to  deposit  all  fmida  over  a  certain 
amount  'in  such  bank  ,  as    the    board    [of 
directors]  may  direct;'  but  it  does  not  ap- 
pear that  the  board  ever  made  such  direc- 
tion, or  named  any  bank  in  which  the  de- 
posits should  be  made.     The  by-laws  also 
provide  that  all  moueys  in  the  hands  of  the 
treasurer  should  be  'turned  over  to  his  suc- 
cessor in  office;'  but  it  does  not  appear  that 
appellant  ever  had  a  successor  in  office.     It 
is  also  provided  in    the    by-laws    that    the 
treasurer  aliall  make  reports  of  moneys  re- 
ceived and  expended  'to  the  association  at 
its   annual   meeting,'   and    also    'at    each 
quarterly  meeting  of  the  board    of    direct- 
ors;'   but  there  is  no  evidence  of  any  such 
yearly  or  quarterly  meeting  between  Febru- 
ary, 18d3,  and  the  date  of  the  indictment, 
which  was  June  2,  1803,  or  that  appellant 
failed  to  report  said  money,  or  made  any 
report   in   which   it    was    not    mentioned. 
There  is  no  evidence  that  any  demand  was 
ever  made  upon  appellant  for  said  money 
by  the  association,  or  by  any  officer  or  agent 
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thereof,  or  by  any  other  person.  The  con- 
viction rests,  therefore,  solely  upon  the  fact 
that  the  money  was  deposited  with  the  bank 
on  February  21st  to  the  personal  account  of 
appellant,  under  the  circumstances  as  above 
stated.  This  was  evidently  the  theory  upon 
which  the  indictment  was  based,  for  it  is 
alleged  that  the  embezzlement  was  com- 
mitted on  the  24th  of  February,  just  three 
days  after  said  deposit.  It  is  true,  as  the 
court  instructed  the  jury,  that  the  crime 
charged  might  have  been  .  .  .  committed 
at  any  time  before  the  date  of  the  indict- 
ment; but  the  deposit  of  the  money  in  the 
bank  on  February  2lBt  was  the  only  fact 
proved  upon  which  the  conviction  could  have 
been  based.  And  that  fact  is  not  sufficient 
to  support  the  verdict.  It  does  not  appear 
that  he  was  ever  called  upon  to  apply 
the  money  to  any  need  of  the  association, 
or  to  make  any  particular  use  of  it,  or  to 
put  it  in  any  special  place.  It  is  true  tha^ 
he  drew  one  or  two  checks  on  the  Crocker- 
Woolworth  Bank,  but  it  does  not  appear 
that  he  had  not  private  funds  there,  and  the 
testimony  of  the  president  of  the  bank  leaves 
the  impression  that  he  had  been  keeping  an 
account  with  that  bank.  He  may  have  had 
the  money  all  that  time  ready  to  respond  to 
any  demand  of  the  association.  In  fact 
there  is.  no  evidence  that  he  did  not  pay  it 
over  to  the  association.  It  is  clear  that  he 
did  not  clandestinely  keep  it,  for  he  reported 
it  to  the  bookkeeper.  Xo  doubt  embezzle- 
ment may  be  established,  under  certain 
circumstances,  without  proof  of  a  demand, 
as  where  other  evidence  clearly  shows  an 
appropriation  by  an  employee  of  his  em- 
ployer's funds,  with  intent  to  do  so  fraud- 
ulently and  feloniously.  But  there  is  no 
such  evidence  in  tlie  case  at  bar.  It  is  some- 
times held  in  civil  cases  that  the  deposit  by 
a  trustee  of  trust  funds  to  his  personal  ac- 
count is  sufficient  cause  for  charging  him 
with  interest;  but  such  fact  alone  is  not 
sufficient  evidence  to  convict  a  man  of  a 
felony. 

"For  the  reasons  above  given  we  are  of 
opinion  that  a  new  trial  should  have  been 
given.  The  judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial." 

In  the  case  of  State  v.  Weber,  31  Nev.  385, 
103  Pac.  413,  the  supreme  court  of  Nevada, 
discussing  the  question  here  being  con- 
sidered, among  other  things,  said: 

"The  mere  depositing  of  tlie  check  to  de- 
fendant's personal  account,  especially  in  the 
face  of  a  showing  that  the  corporation  had 
not  then,  and  never  did  have,  a  regular  de- 
pository for  its  money,  and  that  the  treas- 
urer of  the  company  was  not  present  at  the 
time,  certainly,  we  think,  could  not  be  held 
to  constitute  a  conversion  by  the  defendants 
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of  the  money  due  upon  the  check.  Before 
the  defendant  could  be  legally  convicted  of 
embezzlement,  it  must  be  proved  beyond  a 
reasonable  doubt,  that  the  money  credited 
to  his  personal  account  upon  the  check  of 
Captain  Hooper  belonged  to  the  Doctor  Min* 
ing  Company,  and  that  the  defendant  either 
applied  the  money  so  credited  to  him  to  his 
own  use,  or  to  some  use  or  purpose  other 
than  that  for  which  the  same  was  intrusted 
to  him,  or  that  he  refused  to  deliver  it  to 
the  rightful  owner  upon  demand.  There  is 
no  showing  in  the  evidence  that  the  defend- 
ant applied  the  money,  or  any  part  of  it,  to 
his  own  use  or  to  any  other  use  whatever,  or 
ever  refused  to  account  for  the  same  upon 
demand  of  the  Doctor  Mining  Company,  its 
treasurer,  or  anyone  else,  or  that  any  de- 
mand whatever  was  ever  made  upon   him. 


"The  record  contains  a  number  of  other 
assignments  of  error,  but  the  view  we  have 
taken  upon  the  insuflRciency  of  the  evidence 
makes  it  unnecessary  to  consider  them." 

The  proof  disclosed  by  this  record,  sub- 
jected to  the  test  provided  by  law,  wholly 
fails  to  warrant  the  conviction,  and,  as  a 
matter  of  law,  the  verdict  was  contrary  to 
the  evidence.  We  know  nothing  of  what  the 
real  facts  in  connection  with  this  trans- 
action may  be,  but  in  order  to  warrant,  a 
conviction,  a  case  must  be  established  un- 
der the  proof  beyond  a  reasonable  doubt. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  r^nanded  for  a  new 
trial. 

Boyle,  P.  J.,  and  Brett,  J.,  concur. 


Annotation — ^Embezdement:  proof  of  mere  faflure  to  pay  over  money. 


On  failure  to  account  for  fund  to  one 
jointly  interested  therein  as  theft,  lar- 
ceny,  or  embezzlement,  see  note  to  North- 
cutt  V.  State,  31  L.R.A.(N.S.)  822. 

On  effect  of  fact  that  one  is  entitled 
to  commissions  out  of  fund  upon  his 
prosecution  for  embezzlement  in  case 
he  retains  the  whole  fund,  see  note  to 
Com.  V.  Jacobs,  13  L.R.A.(N.S.)  511. 

The  cases,  with  but  a  few  exceptions, 
are  in  harmony  with  the  holding  of 
Blake  v.  State,  ante,  1261,  that  proof  of 
a  mere  failure  to  pay  over  money,  stand- 
ing alone,  will  not  support  a  judgment 
of  conviction  for  embezzlement. 

This  is  the  rule,  unless  the  particular 
statute  under  which  the  indictment  is 
found,  embezzlement  being  the  creature 
of  statute,  specifies  that  a  mere  failure 
to  pay  over  money  shall  constitute  em- 
bezzlement. 

A  mere  failure  of  an  agent  to  turn 
over  money  received  by  him,  without  evi- 
dence of  a  fraudulent  conversion  or  ap- 
propriation thereof,  is  not  sufficient  to 
constitute  the  crime  of  embezzlement. 
Henderson  v.  State  (1900)  129  Ala.  104, 
29  So.  799;  Fleener  v.  State  (1893)  58 
Ark.  98,  23  S.  W.  1. 

The  failure  of  a  county  treasurer  to 
pay  over  money  or  funds  in  his  hands, 
where  there  has  been  no  conversion  or 
misapplication  thereof,  is  not  of  itself 
sufficient  to  constitute  the  offense  of  em- 
bezzlement. State  v.  Hunnicutt  (1879) 
34  Ark.  562.  The  statute  under  which 
the  charge  was  preferred  in  this  case 
reads  as  follows:  "Every  officer  of  the 
state,  city,  county,  or  township  employed 
in  the  collection  of  the  public  revenue, 

or  who  may  have  any  public  funds  in  I 
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his  hands,  who  shall  convert  the  same 
to  his  own  use,  or  otherwise  misapply 
any  part  of  the  money  or  funds  so  col- 
lected by  him,  or  whidh  may  have  come 
to  his  possession  by  virtue  of  his  em- 
ployment,  and  every  such  officer  who 
shall  fail  or  omit  to  pay  the  amount 
found  due  from  him  upon  settlemient, 
shall,  on  conviction,  be  fined.    .    .    ." 

But  under  a  later  statute  similar  to 
the  foregoing  except  that  it  uses  the 
word  "o?'  instead  of  "and"  before  the 
statement  that  an  officer  who  shall  fail 
to  pay  over  funds  shall  be  punished,  it 
was  held  in  Davis  v.  State  (1906)  80 
Ark.  310,  97  S.  W.  54,  that  a  county 
treasurer  who  wilfully  (the  statute  con- 
tained the  word  "wilfully"  before  the 
word  "fail")  failed  to  pay  over  funds 
to  his  successors  was  guilty  of  embezzle- 
ment, although  he  had  not  misappropri- 
ated the  funds.  But  even  tinder  this 
later  statute  proof  of  a  mere  failure  to 
pay  over  money,  without  showing  that 
such  failure  was  wilful,  would  apparent- 
ly not  support  a  conviction  of  embezzle- 
ment. 

In  People  v.  Westlake  (1899)  124  OaL 
452,  57  Pac.  465,  it  was  held  that  proof 
of  the  wilful  omission  of  a  tax  collector 
to  pay  over  money  to  the  county  treas- 
urer would  not  sustain  a  conviction  of 
embezzlement  under  a  statute  providing 
that  every  officer  who  fraudulently  ap- 
propriates to  any  use  or  purpose,  not  in 
the  due  and  lawful  execution  of  his  trust, 
any  property  which  he  has  in  his  pos- 
session or  under  his  control  by  virtue  of 
his  trust,  or  secretes  it  with  a  fraudulent 
intent  to  appropriate  it  to  such  use  or 
purpose,  is  guilty  of  embezzlement. 
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It  was  also  held  in  such  case  that  such  t 
proof  would  likewise  be  insuificient  un- 
der a  statute  making  punishable  the  wil- 
ful omission  of  any  officer  to  pay  over 
to  any  person  authorized  by  law  to  re- 
ceive the  same,  any  money  received  by 
him,  under  any  duty  imposed  by  law 
so  to  pay  over  the  same. 

And  upon  a  prosecution  under  the 
same  statute,  it  was  held  in  People  v. 
Carrillo  (1879)  54  Oal.  63,  that  it  was 
error  to  instruct  the  jury  that  the  fail- 
ure of  the  defendant,  a  tax  collector,  to 
pay  over  money  received  by  him,  if  un- 
explained, raised  a  presumption  of 
felonious  appropriation,  which  would  au- 
thorize a  verdict  of  guilty. 

The  mere  retention  by  an  agent  of 
his  principal's  money  under  a  bona  fide 
claim  of  right  is  not  embezzlement. 
State  V.  Collins  (1894)  1  Marv.  (DeL) 
636,  41  Atl.  144;  State  v.  Poster  (1898) 

1  Penn.  (DeL)  289,  40  Atl.  939,  affirmed 
without  mention  of  this  point  in  (1899) 

2  Penn.  (Del.)  Ill,  43  Atl.  266. 

A  mere  failure  of  a  public  officer  to 
pay  over  the  amount  with  which  he  is 
chargeable  is  not  of  itself  alone  suf- 
ficient to  establish  a  fraudulent  appro- 
priation to  his  own  use  which  is  essen- 
tia! to  a  conviction  of  embezzlement, 
under  a  penal  statute  declaring  that  any 
officer  who  shall  embezzle,  steal,  secrete, 
or  fraudulently  take  and  carry  away  any 
money,  or  other  property,  shall  be  pun- 
ished. Robinson  v.  State  (1900)  109  Ga. 
664,  77  Am.  St.  Rep.  392,  35  S.  E.  57. 

The  failure  of  one,  in  whose  hands 
money  is  placed  in  reliance  upon  his 
honesty  or  responsibility  for  its  return 
with  stipulated  interest,  to  properly  ac- 
count therefor,  does  not  constitute  em- 
bezzlement. Kribs  V.  People  (1876)  82 
SL  425,  2  Am.  Crim.  Rep.  109 ;  Rauguth 
V.  People  (1900)  186  HL  93,  57  N.  E. 
832. 

A  mere  failure  of  a  guardian  to  ac- 
count for  trust  funds  neither  proves  nor 
implies  embezzlement,  under  a  code  pro- 
vision making  punishable  as  embezzle- 
ment the  fraudulent  conversion  by  em- 
ployees, agents,  or  bailees,  of  money  or 
property  intrusted  to  their  keeping. 
State  V.  Disbrow  (1906)  130  Iowa,  19, 
106  N.  W.  263,  8  Ann.  Cas.  190. 

The  failure  of  an  agent  to  pay  over 
to  his  principal  money  received  on  ac- 
counts intrusted  to  him  for  collection  is 
not  punishable  as  embezzlement,  under 
A  statute  providing  that  if  any  person 
who  may  be  intrusted  with  money  or 
other  property,  which  may  be  the  sub- 
ject of  larceny,  to  be  delivered  to 
another  person,  shall  embezzle  or  fraud- 
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ulently  convert  to  his  own  use  such  prop- 
erty, or  secrete  it  with  intent  to  do  so, 
before  delivery  thereof  to  the  person  to 
whom  it  was  to  be  delivered,  he  shall 
be  punished.  Com.  v.  Bull  (1884)  5  Ky. 
L.  Rep.  605. 

The  failure  of  a  salesman  to  pay  over 
money  which  he  is  charged  with  hav- 
ing embezzled,  if  unexplained,  does  not 
of  itself  raise  a  presumption  of  a  felon- 
ious appropriation  sufficient  to  convict 
under  a  statutory  provision  to  the  effect 
that  any  clerk  who  shall  wrongfully  use, 
dispose  of,  conceal,  or  otherwise  em- 
bezzle any  money  which  he  shall  have 
received  for  his  employer,  shall  suffer 
imprisonment.  State  v.  O'Kean  (1883) 
35  La.  Ann.  901. 

An  instruction  that  the  mere  reten- 
tion by  a  salesman  of  money  collected, 
or  its  expenditure  for  the  purposes  of 
his  employer  in  excess  of  the  amount 
agreed  upon  for  expenses,  if  accom- 
panied by  a  bare  failure  to  rex)ort  or 
account  for  it  accurately,  is  sufficient  to 
authorize  a  conviction,  is  erroneous  be- 
cause it  leaves  out  the  important  ques- 
tion of  criminal  intent,  which  is  a  neces- 
sary element  of  embezzlement.  People 
V.  Bauman  (1896)  105  Micli.  543,  63  N. 
W.  516. 

Proof  of  a  mere  failure  of  an  agent 
to  pay  over  money  placed  in  his  hands  to 
invest  is  not  sufficient  to  make  out  a 
case  of  embezzlement,  but  it  must  dis- 
tinctly appear  that  he  acted  with  a  felon- 
ious intent,  and  made  an  intentionally 
wrong  disposal  of  the  money,  indicating 
a  design  to  cheat  and  deceive  the  owner. 
People  V.  Hurst  (1886)  62  IGch.  276,  28 
N.  W.  838. 

An  indictment  alleging  the  embezzle- 
ment of  state  funds  by  a  state  treasurer 
by  wholly  neglecting  to  account  there- 
for, and  to  pay  over  the  same,  or  any 
part  thereof,  to  his  successor  in  office, 
was  held  defective,  because  no  demand 
was  alleged.  State  v.  Munch  (1876)  22 
ICnn.  67.  The  state  Constitution  made 
a  failure  to  pay  over  on  demand,  not 
embezzlement  of  itself,  but  prima  facie 
evidence  of  it.  A  general  statute  made 
an  improper  neglect  or  refusal  to  pay 
over  embezzlement  per  se,  but  the  fol- 
lowing section  of  such  statute,  the  court 
stated,  showed  what  was  intended  by 
"improper  neglect  or  refusal  to  pay 
over,"  by  providing  that  any  neglect  or 
refusal  by  an  officer  to  pay  any  sum 
lawfully  demanded  shall  be  an  embez- 
zlement. 

But  proof  of  a  balance  due  the  state 
on  the  settlement  of  the  accounts  of  a 
state  treasurer,  and  of  his  failure  to  pay 
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it  over  to  his  successor,  unexplained,  will 
alone  warrant  a  conviction  of  embezzle- 
ment. Hemingway  v.  State  (1890)  68 
Mi88.  371,  8  So.  317. 

And  in  Busby  v.  State  (1907)  51  Tex. 
Crim.  Rep.  289,  103  S.  W.  638,  in  dis- 
cussing the  sufiSlciency  of  the  trial  judge's 
charge  as  to  fraudulent  intent  upon  the 
prosecution  for  embezzlement  of  the  as- 
sistant financial  agent  of  a  state  pene- 
tentiary  shown  to  be  abort  in  his  ac- 
counts, the  court  cited  with  approval 
the  preceding  case,  and  said:  '^Of 
course,  in  cases  of  this  character,  there 
must  be  a  fraudulent  intent  on  the  part 
of  appellant;  but,  in  addition  to  the 
mere  fact  of  a  failure  to  account  for 
funds  received  and  belonging  to  the 
state,  but  slight  additional  evidence  is 
reouired  " 

In  State  v.  Mispagel  (1907)  207  Mo. 
567,  106  S.  W.  513,  in  discussing  the 
proper  venue  for  a  prosecution  for  em- 
bezzlement, the  court  said:  ^^It  must, 
however,  be  observed  that  our  statute 
does  not  make  a  failure  to  account  for  a 
trust  fund,  or  a  fund  received  by  an 
agent  or  officer,  an  offense,  but  the  es- 
sence of  the  offense  is  the  wrongful  con- 
version of  the  fund;  and  while  failure 
to  account  for  such  fund  may  constitute 
very  material  evidence  tending  to  estab- 
lish the  act  of  conversion,  yet  the  failure 
to  aecount  by  no  means  constitutes  the 
offense  of  embezzlement  of  the  fund." 
The  statute  referred  to  provides  that  if 
any  officer,  agent,  clerk,  apprentice,  serv- 
ant, or  collector  shall  embezzle  or  con- 
vert to  his  own  use,  without  the  assent 
of  his  employer,  any  money  or  effects 
whatsoever,  belonging  to  any  other  per- 
son, which  shall  have  come  into  his  pos- 
session or  under  his  care  by  virtue  of 
such  employment  or  office,  he  shall,  upon 
conviction,  be  punished  in  the  manner 
prescribed  by  law  for  stealing  property 
of  the  kind  or  the  value  of  the  articles 
so  embezzled,  taken,  or  secreted. 

The  preceding  case  was  cited,  with  the 
foregoing  quotation,  in  Hanna  v.  Min- 
nesota L.  Ins.  Co.  (1912)  241  Mo.  383, 
145  S.  W.  412,  an  action  for  malicious 
prosecution  resulting  from  a  charge  of 
embezzlement. 

The  mere  failure  of  an  agent  to  pay 
over  money  to  his  principal,  after  he  has 
received  it  for,  and  on  aceount  of,  his 
principal,  does  not  of  itself  constitute 
the  crime  of  embezzlement,  nor  does  the 
mere  conversion  of  it  by  the  agent  to 
his  own  use  after  its  reception,  and  fail- 
ure to  pay  it  over  to  his  principal,  con- 
stitute such  crime,  but  there  must  be  a 

felonious  intent  on  the  part  of  the  agent 
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at  the  time  of  the  conversion  to  ap- 
propriate it  to  his  own  use,  and  deprive 
the  owner  of  the  ownership  therein. 
Home  Lumber  Co.  v.  Hartman  (1891)  45 
Mo.  App.  647. 

Under  an  act  making  an  agent,  in- 
trusted with  the  sale  of  personal  prop- 
erty, who  shall  fraudulently  take  and 
convert  the  proceeds  of  the  sale  of  the 
same  to  his  own  use,  guilty  of  a  mis- 
demeanor, proof  of  mere  neglect  to  pay 
over  such  proceeds  is  not  sufficient  to 
justify  a  conviction.  Fitzgerald  v.  State 
(1888)  50  N.  J.  L.  475,  14  Atl  746. 

The  failure  of  an  insurance  agent  to 
pay  over  a  balance  of  his  account  with 
the  company  does  not  constitute  em- 
bezzlement. People  V.  Howe  (1873)  2 
Thomp.  &  C.  (N*  Y.)  383. 

The  mere  fact  of  not  paying  over 
money  is  not  sufficient  evidence  in  it- 
self to  convict  the  secretary  of  a  lodge 
of  a  breach  of  trust  with  fraudulent  in- 
tent. State  V.  Butler  (1884)  21  8.  0. 
353,  5  Am.  Crim.  £ep.  206. 

The  simple  failure  of  a  guardian  to 
pay  over  an  ascertained  indebtedness  as 
shown  by  a  settlement  does  not  consti- 
tute the  offense  created  by  a  statute  pro- 
viding that  any  guardian  who  shall  wil- 
fully and  maliciously  convert  to  his  own 
use  any  trust  moneys,  and  on  final  set- 
tlement shall  fail  to  pay  them  to  those 
entitled  thereto,  shall  be  adjudged  guil- 
ty of  a  felony.  State  v.  Henry  (1878) 
1  Lea.  (Tenn.)  720. 

But  in  State  v.  Leonard  (1869)  6 
Coldw.  (Teim.)  307,  it  was  iield  that  the 
failure  and  refusal  of  a  county  tmatoe 
to  pay  over  money  in  his  hands  to  his 
successor  in  office  was,  unexplained,  evi- 
dence of  a  conversion  of  the  money  to 
his  own  use,  and,  if  proved,  would  es- 
tablish the  allegation  that  he  embezzl^ 
and  converted  the  money  to  his  own  use, 
in  an  indictment  under  a  code  section 
which  provided  that,  if  any  person 
charged  with  the  safekeeping,  collection^ 
and  disbursement  of  money  or  property 
belonging  to  the  state  or  any  county, 
used  any  part  of  said  money  or  proper- 
ty, by  loan,  investment,  or  otherwise, 
without  authority  of  law,  or  converted 
any  part  thereof  to  his  own  use,  in  any 
way  whatever,  he  was  guilty  of  embezzle- 
ment. 

And  in  State  v.  Cameron  (1871)  3 
Heisk.  (Tenn.)  78,  holding  that  an  ac- 
quittal of  a  taz  collector  on  an  indict- 
ment under  the  foregoing  section,  for 
embezzlement  of  revejaue  by  converting 
the  same  by  falsely  pretending  that  it 
was  taken  from  him  by  robbery,  was  a 
bar  to  a  subsequent  indictment  for  fail- 
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ing-  to  pay  over  the  same  motieys,  under 
a  statute  providing  that  if  any  tax  col- 
lector should  wilfully  fail  and  refuse  to 
pay  into  the  treasury  of  the  state  the 
revenue  which  he  had  collected;  he 
should  be  guilty  of  a  felony,  the  court 
said,  citing  the  preceding  case  and  set- 
ting out  its  holding,  that  it  followed 
therefrom  that  the  offense  of  failing  or 
refusing  to  pay  the  revenue  collected 
into  the  treasury  of  the  state  was  in- 
cluded in  the  offense  of  embezzlement; 
and  although  it  required  more  evidence 
to  convict  of  the  latter  than  the  former 
offense,  when  the  money  collected  had 
been  loaned  or  invested  contrary  to  law, 
yet  the  conversion  of  the  fund  by  the 
collector  to  his  own  use,  was,  when  not 
paid  over  to  the  treasury,  under  either 
statute,  a  felony,  and  although  evidence 
of  the  collection  and  failure  to  pay 
into  the  state  treasury  would  support  an 
indictment  under  the  latter  statute,  and 
might  not  be  sufficient  to  embrace  a  case 
of  loaning  and  investing  without  author- 
ity of  law,  the  offense  was,  in  law,  pre- 
cisely the  same  under  either  statute, 
when  ther«  was  a  conversion  and  the 
money  not  jiaid  over;  and  that  the  fail- 
ure to  pay  into  the  treasury,  as  has  been 
seen,  was  evidence  of  conversion,  and 
the  acquittal  of  the  defendant  upon  the 
charge  of  conversion  was  a  bar  to  the 
prosecution  for  failing  to  pay  into 
the  treasury. 

An  indictment  for  embezzlement  is 
not  sustained  by  proof  of  the  failure  to 
pay  over  moneys  collected  by  one  em- 
ployed as  the  driver  of  a  laundry  wagon, 
under  a  contract  charging  him,  instead 
of  the  patrons  of  the  laundry,  with  the 
work  brought  in,  and  permitting  him 
to  retain  a  certain  percentage  of  his  col- 
lections. State  V.  Covert  (1896)  14 
Wash.  652,  45  Pac.  304. 

A  mere  detention  of  money  belonging 
to  another,  without  a  fraudulent  intent 


to  convert  it  to  the  use  of  the  one  by 
whom  it  is  detained,  and  to  deprive  that 
other  person  of  such  property,  does  not 
constitute  embezzlement  under  an  act 
providing  that  if  any  officer,  agent,  clerk, 
or  servant  embezzle  or  fraudulently  con- 
vert to  his  own  use  money  or  any  prop- 
erty of  any  other  person,  which  shall 
have  come  into  his  possession  or  been 
placed  under  his  care  or  management, 
by  virtue  of  his  office,  place,  or  employ- 
ment, he  shall  be  guilty  of  larceny  there- 
of. State  V.  Moyer  (1905)  58  W.  Va. 
146,  52  S.  E.  30,  6  Ann.  Cas.  344. 

In  Dix  V.  State  (1895)  89  Wis.  250, 
61  N.  W.  760,  proof  that  a  salesman  came 
to  the  county  where,  under  his  contract 
of  employment,  he  was  to  pay  over  the 
money  collected  by  him  in  other  coun- 
ties, and  that  he  failed  to  do  so,  was 
held  insufficient  to  support  a  conviction 
of  embezzlement  in  such  county,  in  the 
absence  of  proof  of  a  demand  of  pay- 
ment there  by  the  person  entitled  to  re- 
ceive the  money,  or  of  a  conversion 
thereof  by  the  salesman  in  that  county. 

In  Rex  v.  Hodgson  (1828)  3  Car.  &  P. 
(Eng.)  422,  it  was  held  no  embezzlement 
wherie  a  clerk  whose  duty  it  was  to  re- 
ceive moneys  daily  at  a  certain  place,  to 
enter  all  such  moneys  so  received  in  a 
book,  and  to  remit  the  amount  weekly 
to  a  certain  person,  correctly  entered  the 
moneys  received,  and  admitted  their  re- 
ceipt, but  failed  to  remit  them  in  ac- 
cordance with  his  duty. 

And  in  Reg.  v.  Creed  (1843)  1  Car. 
&  K.  (Eng.)  63,  the  collector  of  a  water 
company  who  rendered  a  true  account  of 
the  money  he  had  received,  but  abscond- 
ed and  failed  to  pay  over  the  money, 
was  held  not  guilty  of  embezzlement; 
the  court  stating  that  if  he  had  rendered 
an  account  in  which  the  sums  received 
were  omitted,  it  would  be  evidence  to 
show  that  he  had  embezzled  the  same. 

G.  V.  I. 


OKIiAHOMA  SUPREME  COURT. 

CHARLES  CLARK  et  al.,  Plffa.  in  Err., 

v. 

BOARD  OF  COUXTY  COM^IISSIONEaS, 
OSAGE  COUNTY. 

(—  Okla.  — ,  161  Pac.  791.) 

€}arfitsliment  —  of  county. 

1.  Where  th«  oVject  to  be  acoomplUhed 
is  in  violatioa  of  public  policy,  the  aid  of 
equity  may  not  be  invoked.  Upon  grounds 
of  public  policy  a  county  is  exempt  from 

Headnotes  by  JoHNSOir,  C. 
L.R.A.1917B. 


garnishment,  and  this  exemption  extends  to 
equitable  garnishment. 
For  other  cases,  see  Oamishment,  /.  6,  in 
Dig.  l'5t  y.  fif. 

Contract  *  construction. 

2.  The  terms  of  a  contract  examined,  and 
held  that,  under  its  proviniona  that  there 
should  be  no  liability  until  full  performance 
of  the  vork  contracted  for,  there  was  no  lia- 
bility, in  a  suit  for  the  contract  price  of 
the  work,  th«  evidence  showing  tiiat  the 

Note.  ^  The  liability  of  a  county  to  gar- 
nishment is  treated  in  the  notes  to  State 
ex  rel.  Summerfield  v,  Tyler,  37  L.R.A.  207, 
and  Dow  v.  Irwin,  L.R.A.1916E,  1163. 
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performance  of  the  work  had  not  been  com- 
pleted at  the  time  of  the  trial. 
For  other  cases,  see  Contracts,  IV.  c,  2,  in 
Dig.  1-52  N,  8. 

(December  5,  1910.) 

I7«RR0R  to  the  District  Court  of  Osage 
Id  County  to  review  a  judgment  in  defend- 
ant's favor  in  a  garnishment  proceeding  to 
reach  an  amount  alleged  to  be  owing  under 
a  construction  contract,-  by  defendant  to 
plainti/Ts'  judgment  debtors.     Affirmed. 

The  fact^  are  stated  in  the  Cdmmission- 
er's  opinion. 

Messrs.  Grinstead  &  Scott,  for  plain- 
tiffs in  error: 

This  form  of  proceeding  by  way  of  equi- 
table garnishment  is  well  known,  recog- 
nized, and  followed  by  the  courts. 

Riggin  V.  Hillard,  56  Ark.  476,  35  Am. 
St.  Rep.  113,  20  S.  W.  402;  Plummer  v. 
School  Dist.  17  Ann.  Cas.  508,  and  note, 
90  Ark.  236,  134  Am.  St.  Rep.  28,  118  S. 
W.  1011. 

Defendant  is  not  entitled  to  damages  for 
failure  to  complete  the  courthouse  and  jail 
within  the  time  stipulated  in  the  construc- 
tion contracts. 

American  Bonding  &  T.  Co.  v.  Gibson 
County,  62  C.  C.  A.  397,  127  Fed.  671; 
Kasch  V.  Nelson,  20  Wash.  315,  55  Pac. 
118;  International  Cement  Co.  v.  Beifeld, 
173  111.  179,  50  N.  E.  716. 

Notice  from  the  owner  to  the  contractor 
that  he  will  complete  the  work  and  deduct 
the  costs  from  the  contract  price  is  an  elec- 
tion to  accept  the  building  subject  to  the 
necessary  costs  of  completion. 

Wilkinson  v.  Becker,  13  Montg.  Co.  L. 
Rep.  106;  6  Cyc.  69,  note,  71;  Crawford  v. 
Becker,  13  Hun,  375. 

Messrs.  John  W.  Tillman  and  C.  K. 
Templeton,   for  defendant  in  error: 

One  who  sells  material  to  a  public  con- 
tractor is  charged  with  the  knowledge  of 
the  statutory  duty  of  the  contractor  to 
give  bond  as  required  by  the  statute,  and 
if  he  sells  his  material  before  such  a  bond 
has  been  given,  he  does  so  at  his  peril,  and, 
if  he  sustains  a  loss,  cannot  recover  dam- 
ages from  the  officer  who  failed  to  require 
such  a  bond. 

Bushnell  v.  Haynes,  —  Okla.  — ,  156  Pac. 
343. 

A  county  is  not  subject  to  liability  which 
is  neither  expressly  nor  impliedly  imposed 
by  statute. 

Welker  v.  Ennett,  44  Okla.  620,  145  Pac. 
411. 

Neither  the  county  nor  its  officers  are 
liable  on  failure  to  take  bond  as  required 
by  statute. 

Blanchard   v.    Burns,    110    Ark.    515,   49 
X..R.A.(N.S.)   1199,  162  S.  W.  63. 
L.R.A.1917B. 


Johnson,  C,  filed  the  following  opinion: 
The  board  of  county  commissioners  of 
Osage  county  entered  into  contracts  with. 
Donothan  &  Moore,  a  copartnership,  for  the 
construction  of  a  courthouse  and  jail  for 
the  county.  Contemplating  a  possible  de- 
fault by  the  contractors  in  the  performance 
of  their  agreements,  the  contract  contained 
the  following  clause,  to  wit:  "And  if  the 
architects  shall  certify  that  such  refusal, 
neglect,  or  failure  is  sufficient  grounds  for 
such  action,  the  owner  shall  also  be  at  lib- 
erty to  terminate  the  employment  of  the 
contractor  for  the  said  work  and  to  enter 
upon  the  premises  and  take  possession  for 
the  purpose  of  completing  the  work  com- 
prehended under  this  contract,  of  all  mate- 
rials, tools,  and  appliances  thereon,  and  to 
employ  any  other  person  or  persons  to 
finish  the  work,  and  to  provide  the  mate- 
rials therefor;  and  in  case  of  such  discon- 
tinuance of  the  employment  of  the  contrac- 
tor, he  shall  not  be  entitled  to  receive  any 
further  payment  under  this  contract  until 
the  said  work  shall  be  wholly  finished,  at 
which  time,  if  the  unpaid  balance  of  the 
amount  to  be  paid  under  this  contract  shall 
exceed  the  expense  incurred  by  the  owner 
in  finishing  the  work,  such  excess  shall  be 
paid  by  the  owner  to  the  contractor,  but 
if  such  expense  shall  exceed  such  unpaid 
balance,  the  contractor  shall  pay  the  dif- 
ference to  the  owner.  The  expense  incurred 
by  the  owner  as  herein  provided,  either  for 
furnishing  materials  or  for  finishing  the 
work,  and  any  damage  incurred  through 
such  default,  shall  be  audited  and  certified 
by  the  architects,  whose  certificate  shall  be 
conclusive  upon  the  parties." 

After  partial  construction  and  partial 
payment  of  the  contract  price  of  the  con- 
struction, Donothan  &,  Moore  notified  the 
board  of  county  commissioners  in  writing 
that,  on  account  of  financial  reverses,  they 
would  be  unable  to  complete  their  con- 
tracts, and  requested  the  board  to  take 
charge  of,  and  complete,  the  work  out  of 
the  unpaid  part  of  the  contract  price,  which 
the  board  proceeded  to  do.  Plaintiffs  in 
error  furnished  materials  to  Donothan  & 
Moore  prior  to  the  abandonment  of  the 
work  by  the  latter,  for  which  they  were 
not  paid,  and  obtained  judgments  against 
Donothan  &  Moore  upon  the  indebtedness 
represented  thereby.  In  this  action,  plain- 
tiffs in  error  sued  the  board  of  county  com- 
missioners and  Donothan  &  Moore,  alleging 
the  completion  of  the  work  by  the  county, 
tlie  fact  that  the  eounty  had  not  taken 
from  Donothan  ft  Moore  a  bond  for  the 
protection  of  materialmen,  the  indebtedness 
by  the  county  to  Donothan  &  Moore  for  a 
balance  of  the  contract  price  not  expended 
by    the   county   in   the   completion    of    the 
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buildings,  the  unsatisfied  judgments  above 
mentioned,  the  insolvency  of  Donothan  & 
Moore,  and  tlie  absence  of  an  adequate 
remedy  at  law;  and  sought  a  decree  of 
equitable  garnishment  against  the  county 
to  the  extent  of  such  amount  alleged  to 
be  owing  by  the  county  to  Donothan  & 
Moore.  The  county  contended  that  it  was 
not  liable  to  garnishment,  either  legal  or 
equitable;  that  the  work  under  the  con- 
tract was  not  wholly  finished  at  the  time 
of  the  suit,  and  under  the  specific  terms 
of  the  contract  there  was  no  liability  until 
full  completion  of  the  work;  and  that  the 
county  had  certain  claims  of  ofTsets  and 
damages  against  Donothan  &  Moore  which 
more  than  consumed  the  unexpended  bal- 
ance in  the  courthouse  and  jail  fund.  The 
lower  court  rendered  judgment  in  favor  of 
defendant,  and  plaintiffs  have  appealed. 

The  decisive  issues  are:  (1)  The  liabil- 
ity of  the  county  to  the  proceeding  in  equi- 
table garnishment;  and  (2)  the  liability 
of  the  county  to  Donothan  &  Moore  as  based 
upon  the  state  of  completion  of  the  work. 
We  think  that  the  lower  court  was  correct 
in  holding  against  the  liability  of  the  coun- 
ty upon  both  of  such  issues,  and  this  with- 
out regard  to  the  validity  of  the  county's 
claim  for  offsets  and  damages. 

Practically  every  appellate  court  of  the 
country  which  has  passed  upon  the  ques- 
tion has  held  that,  in  the  absence  of  a 
statute  specifically  conferring  the  right  of 
garnishment  against  a  county,  garnishment 
does  not  run  against  a  county.  Edmond- 
son  V.  De  Kalb  County,  51  Ala.  103;  Boone 
County  V.  Keck,  31  Ark.  387;  Stermer  v. 
La  Plata  County,  5  Colo.  App.  379,  38  Pac. 
839;  Ward  v.  Hartford  County,  12  Conn. 
404;  Duval  County  v.  Charleston  Lumber 
A  Mfg.  Co.  45  Fla.  256,  60  L.R.A.  549,  33 
So.  .531,  3  Ann.  Cas.  174;  Morgan  v.  Rust» 
100  Ga.  346,  28  S.  E.  419;  Fast  v.  Wolf, 
38  111.  App.  27;  Wallace  v.  Lawyer,  54 
Ind.  501,  23  Am.  Rep.  661;  Des  Moines 
County  V.  Hinkley,  62  Iowa,  637,  17  N.  W. 
915;  Webb  v.  McCauley,  4  Bush,  8;  Clark 
V.  Clark,  62  Me.  255;  Williams  v.  Board- 
man,  9  Allen,  570;  McDougal  v.  Hennepin 
County,  4  Minn.  184,  Gil.  130;  State  ex 
rel.  Crawford  v.  Eberly,  12  Neb.  616,  12 
N.  W.  96;  Boalt  v.  Williams  County,  18 
Ohio,  13;  Pettebone  v.  Beardslee,  1  Kulp, 
180;  Herring-Hall-Marvin  Co.  v.  Kroeger, 
23  Tex.  Civ.  App.  672,  67  S.  W.  980; 
Eureka  Sandstone  Co.  v.  Pierce  County,  8 
Wash.  236,  35  Pac.  1081;  Merrell  v.  Camp- 
bell, 49  Wis.  535,  35  Am.  Rep.  785,  5  N. 
W.  912;  Switaer  r.  Wellington,  40  Kan. 
260,  10  Am.  St.  Rep.  196,  19  Pac.  620. 

There  is  no  statute  of  this  state  specrfl- 
cally  authorizing  garnishment  as  against  a 
county.  The  supreme  court  of  Montana 
L.R.A.1917B. 


sustained  garnishment  as  against  a  county 
in  the  case  of  Waterbury  v.  Deer  Lodge 
County,  10  Mont.  515,  24  Am.  St.  Rep.  67, 
26  Pac.  1002,  but  based  the  decision  upon 
a  statute  of  that  state  expressly  author- 
izing the  writ  as  against  a  county.  In  a 
case  cited  by  plaintiff  in  error,  viz.,  Roggin 
v.  Hillard,  *^56  Ark.  476,  35  Am.  St.  Rep. 
113,  20  S.  W.  402,  the  supreme  court  of 
Arkansas  sustained  an  equitable  garnish- 
ment against  a  county  where  the  liability 
was  complete  and  admitted.  However,  that 
case,  in  addition  to  being  contrary  to  the 
doctrine  of  almost  the  universal  holding 
of  other  courts,  referred  to  the  Arkansas 
case  of  Boone  County  v.  Keck,  31  Ark.  387, 
holding  that  legal  garnishment  could  not 
run  against  a  county,  and  itself  recognized 
that  garnishment  of  a  county  was  against 
public  policy;  and  the  conclusion  reached 
in  that  case,  that  equitable  garnishment 
would  lie  when  its  correlative  remedy,  legal 
garnishment,  was  contrary  to  public  policy, 
was  virtually  a  holding  that  equity  may 
disregard  public  policy.  In  the  Georgia^ 
Indiana,  Nebraska,  Ohio,  and  Texas  cases 
above  cited,  relief  was  sought  in  equity » 
and  equitable  garnishment  against  a  county 
was  held  not  to  lie. 

This  court  has  held  that,  on  grounds  of 
public  policy,  the  government  of  the  United 
States  and  the  several  states,  and  officers 
and  agents  thereof,  are  exempt  from  gar- 
nishment. Manwell  v.  Grimes,  —  Okla. 
— ,  149  Pac.  1182.  This  court  has  held 
that  neither  a  county  nor  its  officers  are 
liable  for  material  furnished  to  a  contrac- 
tor in  tlie  construction  of  public  buildings 
for  the  county,  regardless  of  the  fact  that 
no  bond  had  been  taken  for  the  protection 
of  materialmen.  Bushnell  v.  Haynes,  — 
Okla.  — ,  156  Pac.  343;  Wilson  v.  Nelson, 
—  Okla.  — ,  153  Pac.  1179.  This  court  has 
also  held  that  public  buildings  are  not  sub- 
ject to  materialmen's  liens.  Western  Terra. 
Cotta  Co.  V.  Board  of  Education,  39  Okla. 
716,  136  Pac.  595;  Gloyd  v.  Morris,  42 
Okla.  75,  140  Pac.  1149.  The  reason  of 
these  cases  is  that  all  men  are  presumed 
to  know  the  law,  that,  if  material  is  ad- 
vanced in  the  absence  of  the  bond  for  the 
protection  of  materialmen,  it  is  done  in  the 
face  of  this  knowledge  and  the  absence  of 
the  bond,  which  the  materialman  may  have 
required,  and  at  the  sole  risk  of  the  cred- 
itor, this  conjoined  with  the  public  policy 
of  not  allowing  the  public  interests  to  be 
embarrassed  by  private  dispute,  to  obviate 
which  the  bond  for  the  protection  of  ma- 
terialmen is  provided  by  statute.  The  same 
reasoning  is  applicable  to  the  instant  situa- 
tion. 

In  addition  to  the  above,  our  statute 
(Revised    Laws    1910,    §    4836)    provides: 
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**4836.  Garnishee  not  liable  for  what.-^ 
No  judgment  shall  be  rendered  upon  a  lia- 
bility of  the  garnishee  arising: 
Third.  By  reason  of  any  money  in  his 
hands  as  a  public  officer,  or  for  'which  he 
is  accountable  to  the  defendant  merely  as 
such  officer.** 

Tliis  is  an  express  recognition  of  the  pub- 
lic policy  of  this  state,  as  laid  down  by 
implication  in  other  states. 

It  is  clear  that  a  county  is  not  liable  to 
garnishment,  and  for  reasons  of  public  pol- 
icy. It  seems  to  us  that  it  would  be  a 
subversion  of  equity  to  say  that  it  would 
violate  public  policy.  Garnishment  is  pure- 
ly a  statutory  proceeding,  and  is  usually 
invoked  to  reach  assets  of  a  debtor  who 
has  no  property  accessible  to  the  ordinary 
legal  writs,  and  who,  without  regard  to  the 
garnished  property,  is  in  the  insolvent  con- 
dition which  plaintiff  in  error  contends 
gives  rise  to  ground  for  the  interposition 
of  equity  in  this  case.  If  the  exemption  of 
public  policy,  as  applicable  to  counties  in 
cases  of  legal  garnishment,  could  be  avoid- 
ed by  application  to  equity,  as  is  attempted 
in  this  case,  this  would  amount  to  a  sub- 
stitution of  the  equitable  for  the  legal  pro- 
ceeding in  practically  all  cases  where  a 
county  is  indebted  to  a  defendant,  for  sala- 
ries or  on  public  contract  or  otherwise,  for 
there  would  be  no  difference  in  the  equitable 
principles  applicable  to  the  various  classes 
of  indebtedness.  The  equitable  proceeding, 
as  contended  for  here,  would  be  much  easier 
than  the  legal  garnishment,  for  no  bond  of 
affidavit  "would  be  necessary.  This  would 
amount  to  a  practical  abolition  of  the  ex- 
«mption,  and  complete  violation  and  sub- 
version of  the  public  policy  involved.  The 
bond  is  for  the  protection  of  materialmen, 


furnishing  materials  to  public  contractors, 
and  to  allow  the  county  to  make  settle- 
ment with  such  contractors  without  Ijecom- 
ing  embarrassed  by,  or  involved  in,  the  mul-  ^ 
titude  of  small  disputes  which  might  arise 
between  the  contractor  and  his  own  cred- 
itors. If  a  materialman  makes  advances 
of  materials  in  the  absence  of  such  a  bond, 
under  the  holding  of  this  court  in  the  cases 
of  this  court  upon  the  question  hereinabove 
cited,  he  is  guilty  of  laches,  makes  the  ad- 
vance upon  the  credit  of  the  contractor 
and  solely  at  his  own  risk,  for  the  require- 
ment of  the  bond  and  reliance  upon  its 
liability  is  his  legal  remedy.  Such  laches 
would  be  an  additional  reason  whv  he 
might  not  invoke  the  aid  of  equity.  We 
must  therefore  hold  that  the  exemption  of 
the  county  from  garnishment  extends  to  the 
equitable  remedy. 

In  addition  to  the  above  in  this  case,  if 
the  liability  be  predicated  upon  the  con- 
tract, hereinabove  quoted  from,  independ- 
ently of  the  exemption  of  the  county  from 
garnishment,  there  was  no  liability  on  tlie 
part  of  the  county  to  the  contractor  until 
full  completion  of  the  work;  and  all  o£  the 
evidence  showed  that  the  work  was  not 
fully  completed.  If  the  liability  be  {uredi- 
cated  upon  quantum  meruit,  there  was  an 
entire  absence  of  proof  of  the  quantum 
meruit  value  of  the  work  done  by  the  con- 
tractor. 

It  follows  that  the  suit  was  net  main- 
tainable under  either  of  the  issues,  denomi- 
nated by  us  as  decisive;  and  that  the  judg- 
ment of  the  lower  court  should  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 
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AGNES  CATANI,  Appt., 
v. 

SWIFT  k  COMPANY. 

(251  Pa.  62,  95  Atl.  931.) 

Food  —  warranty  of  quality  — •  mlddle- 


1.  One  preparing  meat  for  food  impliedly 
warrants  to  the  consumer  that  it  is  sound 
and  fit  for  that  purpose,  although  it  passes 


through  the  hands  of  a  middleman  under 
a  statute  providing  that  in  every  such  sale, 
unless  the  parties  otherwise  agree,  there 
shall  lie  an  implied  undertaking  that  the 
goods  are  sound  and  fit  for  household  con- 
sumption. 
For  other   cases,   see   Food,   in   Dig,   1-52 

N,  a. 

Oommerce  —  interstate  —  food  —  prose- 
cution under  local  laws. 

2.  The  Federal  statute  making  the  sale 
of  unfit  meat  in  interstate  commerce  a  mis- 
demeanor, and  providing  inspectors  at  the 


Note. —  The  liability  of  a  manufacturer, 
packer,  or  vendor  to  persons  not  in  privity 
of  contract,  for  injuries  from  defects  in 
articles  sold,  is  disoussed  in  the  notes  to 
Tomlinson  v.  Armour  &  Co.  19  I«.R.A.(N.S.) 
923;  Mazetti  v.  Armour  k  Co.  48  L.R.A. 
(N.S.)  213;  and  Cri^r  v.  Coca-Cola  Bot- 
tling Co.  L.R.A.1916B,  879;  and  see  also 
later  cases,  Gearing  r.  Bcrkson,  LJiA. 
L.R.A.1917B. 


1916D,  1006,  and  Kerwin  v.  Chippewa  Shoe 
Mfg,  Co.  L.R.A.1916E,  1188. 

The  subject  of  state  regulations  as  af- 
feeted  by  the  Federal  Pure  Food  Law  is  dis- 
cussed in  the  note  to  McDermott  v.  State, 
47  L.RA.(N.S.)  985;  and  see  Uter  cases. 
State  V.  Armour  &  Co.  L.R,A.1916E,  380, 
and  Arrigo  v.  Hyers,  L.R.A.1917A,  1116, 
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packing  houses,  does  not  prevent  proseou- 
tion  under  a  state  statute  for  sale  in  the 
original  packages  of  diseased  meat  shipped 
from  another  state,  which  the  packer  him- 
self had  not  inspected. 
For  other  cases,  see  Commerce,  2V.  b,  in  Dig. 

Evidence  —  sniflclency  —  unfit  food. 

3.  A  prima  facie  case  of  liability  for  sell- 
ing unfit  meat  for  food  is  made  out  by  proof 
that  it  was  diseaaed  and  caused  the  death 
of  a  purchaser. 
For  other  cases,  see  Evidence,  IL  h,  1,  /,  in 

Dig.  1-52  N.  B. 

(Brown,  Ch.  J.,  dissents.) 
<Oetober  4,  1915.) 

■ 

APP£AL  by  plaintiff  from  a  judgment  of 
the  Court  ol  Common  Pleas  for  Luzerne 
County  in  defendant's  favor,  notwithstand- 
ing a  verdict  for  plaintiff,  in  an  aetion 
brought  to  reeover  damages  for  the  death 
of  her  husband,  resulting  from  eating  unfit 
meat  sold  to  plaintiff  by  a  dealer  in  the 
original  package.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Bsab  Tresoott  and  Josoph  P. 
liord  for  appellant. 

Messrs.  Frank  li.  Horton,  R.  €•  Mc- 
MaBua,  Richard  B.  Sheridan,  and 
Charles  B.  Jjonahan  for  appellee. 


Frazer»  J.,  delivered  the  opinion  of  the 
court  : 

This  waa  an  aetion  of  trespass  by  plain- 
tiff to  recover  damagea  for  the  death  of 
her   husband,  which   resulted   from  eating 
unwholesome  and  diseased  pork  slaughtered 
by  defendant  in  the  state  of  Missouri  and 
shipped   to   its  distributing   house   at  the 
borough  of  Nantiooke,   in  this   state,  and 
there   sold   to   a   dealer   and    delivered    to 
plaintiff  in  its  original  package,  which  bore 
the  government  stamp  showing  an  inspec- 
tion by  United  States  inspectors.    Plaintiff 
produced   evidenee   that   her   husband   and 
other  membera  of  the  family  had  eaten  the 
pork  and  all  subsequently  became  ill,  her 
husband   dying  a  short   time   later   from 
what    the    evidence    tended    to    show    was 
trichinosis,  a  diaease  resulting  from  eating 
meat  containing  trichina,  a  small  parasite 
or  germ  which  multiplies  rapidly  and  bores 
through  the  walls  of  the  intesUnes^  stom- 
ach, and  muscles  of  the  human  body  and 
poisone  the  system.     The  trial  judge  sub- 
mitted tO'  the  jury  the  questions  whether 
plaintiff's  husband  died  ol  trichinosis,  and« 
if   so,   if   he   contracted   the  disease  from 
pork  sold  by  defendant  and  eaten  by  him. 
The  jury  returned  a  verdict  for  plaintiff, 
thus  deciding  both  questipna  in  the  afiirma^ 
tive.      Judgment    non-   obstante    veredicto 
was,  however,  subsequently  entered  for  de« 
L.R.A.1917B. 


I  fendant  on  the  ground  that,  the  Federal 
I  laws  having  been  complied  with  and  the 
meat  inspected  by  the  United  States  in- 
spectors and  certified  to  be  sound,  defend- 
ant was  not  liable,  in  the  absence  of  neg- 
ligence in  the  transportation  or  handling  of 
the  meat  subsequent  to  the  inspection,  even 
though  it  made  no  further  inspection. 
From  the  judgment  entered  plaintiff  ap- 
peals, assigning  as  error  this  action  of  the 
court. 

The  sale  in  this  case  waa  not  made  by 
defendant  to  plaintiff  directly,  but  indirect- 
ly    through     Louis    Otocavani,    a    dealer^ 
though  the  testimony  as  to  this  is  not  clear. 
But  assuming  Otocavani,  who  ordered  the 
meat,  was  a  dealer,  the  first  question  to  be 
considered  is  whether  there  was  an  implied 
warranty  by  defendant  that  the  meat  sold 
to  the  dealer  was  free  from  disease,  whole- 
some, and  fit  to  eat,  and  whether  this  war- 
ranty extended  to  the  consumer  after  the 
meat  had  passed  through  the  dealer's  hands. 
The  general  rule  is  that,  where  the  sale 
of  articles  of  food   is  for   immediate   con- 
sumption,   there    is    an    implied    warranty 
that  the  food  is  wholesome  and  fit  for  the 
purpose  intended,  irrespective  of  the  seller's 
knowledge  of  disease  or  defects  therein.    35 
Cyc.    407,    and   cases   cited.     The   supreme 
court  of   Illinois,   after   an   exhaustive   re- 
view of  the  subject  in  Wiedeman  v.  Keller^ 
171  111.  93,  said,  at  page  98,  49  N.  E.  211: 
"As  a  general  rule,  we  think  the  decided 
weight  of  authority   in  the  United  States 
is  that  in  all  sales  of  meats  or  provisions 
for    immediate   domestic    use   by   a    retail 
dealer    there    is    an    implied    warranty    of 
fitness  and  wholesomeness  for  consumption. 
There  is,  however,  no  implied  warranty  of 
soundness   or   wholesomeness   arising    from 
the  sale  of  meats  or  provisions  to  a  dealer 
cr  middleman  who  buys  on  the  market,  not 
for   consumption,   but   for    sale   to   others. 
Kor  would  there  be  any  liability,  in  a  sale 
for    immediate    domestic    use,    where    the 
vendor  was  not  a  regular  dealer.     10  Am. 
&  Eng.  Enc.  Law,  157.     In  this  case,  how- 
ever,   the    appellee    was    a    regular    retail 
dealer,  and  as   such   he  sold  the  meat  to 
appellant  for  domestic  use,  and,  under  the 
law  as  it  seems  to  be  settled  in  this  coun- 
try, as  the  meat  turned  out  to  be  unwhole- 
some, he  was  liable,  although  he  was  not 
aware  that  it  was  diseased  when  he  sold 
it  to  appellant." 

This  rule  has  been  put  in  statutory  form 
in  Pennsylvania  as  far  as  it  applies  to  ar- 
ticles of  food  by  the  Act  of  May  4,  1889» 
P.  L.  87,  3  Pepper  &  Lewis  Dig.  2d  ed. 
page  G728,  which  provides  that  "in  every 
sale  of  green,  salted,  pickled,  or  smoked 
meats,  lard  and  other  articles  of  merchan- 
dise, used  wholly  or  in  part  for  food,  said 
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goods  or  merchandise  shall  correspond  in 
kind  and  quality  with  the  description  given, 
either  orally  or  in  writing,  by  the  vendor; 
and  in  every  sale  of  such  goods  or  merchan- 
dise, unless  the  parties  shall  agree  other- 
wise, there  shall  be  an  implied  contract  or 
undertaking  that  the  goods  or  merchandise 
are  sound  and  fit  for  household  consump- 
tion." 

The  contention  that  the  warranty  did  not 
extend  to  subsequent  purchasers  after  the 
meat  passed  through  the  hands  of  middle- 
men cannot  be  sustained.  The  case  of  Ket- 
terer  v.  Armour  &  Co.  (D.  C.)  200  Fed. 
322,  ia  directly  in  point;  that  being  a  case 
of  sale  of  pork  infected  w^ith  trichinae.  It 
was  there  said  by  Circuit  Judge  Noyes,  at 
page  322: 

"The  contention  of  the  defendant  is  that 
a  manufacturer  who  deals  with  the  mid- 
dleman, and  not  directly  with  the  consumer, 
owes  the  latter  no  duty  whatever  except 
the  duty  owing  to  all  men  to  refrain  from 
knowingly  and  wilfully  inflicting  injury. 
And  as  wilful  injury  is  hardly  conceivable, 
the  claim  comes  down  to  this:  That  a 
producer  of  meats  can  take  no  steps  to 
detect  poisonous  parasites  in  his  products, 
although  the  danger  of  their  presence  is 
well  known  and  can  be  guarded  against, 
and  yet  may  sell  such  products  with  im- 
punity so  far  as  the  demands  of  poisoned 
consumers  are  concerned.  This  contention 
is  based  upon  the  theory  that  so  long  as 
the  manufacturer  sells  only  to  the  dealer 
or  middleman  he  is  a  stranger  to  the  con- 
sumer; there  is  no  contractual  relationship 
to  base  a  duty  upon.  It  is  said  that  the 
dealer  may  sue  the  manufacturer,  and  that 
the  consumer  may  sue  the  dealer,  but  that 
the  consumer  cannot  sue  the  manufacturer. 
In  other  words,  if  the  claim  be  well  founded 
the  middleman  has  an  effective  remedy,  but 
he  is  not  injured.  The  consumer  is  injured, 
but  he  cannot  look  to  the  wrongdoer  and 
must  sue  the  local  dealer,  who  is  likely  to 
be  irresponsible  and  is  certainly  free  from 
fault. 

'  "And  this  contention  has  support  in  au- 
thority. It  is  unquestionably  the  rule  in 
the  case  of  many  manufactured  articles 
where  the  consequences  of  negligent  manu- 
facture cannot  be  followed  down  to  their 
final  results.  Thus,  as  is  pointed  out  in 
one  of  the  cases,  a  careless  manufacturer 
of  iron  could  not  be  held  responsible  for 
the  destruction  of  a  steamer  from  the 
bursting  of  a  boiler  into  the  construction 
of  which  his  imperfect  material,  after  pass- 
ing through  many  hands,  had  gone.  In 
such  cases,  and  in  others  less  clear,  it  is 
said  that  public  policy  requires  that  the 
remedy  for  negligence  should  not  be  pressed 
to  an  impracticable  extreme.  But  I  am 
Ii.R.A.1917B. 


wholly  unable  to  apply  this  rule  in  the 
present  case;  much  more  to  apply  it  in  the 
name  of  public  policy.  Public  policy  re- 
gards the  public  good,  and  I  am  yet  to  be 
convinced  that  the  public  welfare  will  be 
promoted  by  holding  that  producers  and 
manufacturers  owe  no  duty  to  consumers 
to  guard  against  diseased  and  poisonous 
meats  and  provisions,  except  in  those  iso- 
lated  cases  where  they  happen  to  sell  di- 
rectly to  them. 

"The  remedies  of  injured  consumers  ought 
not  to  be  made  to  depend  upon  the  intrica- 
cies of  the  law  of  sales.  The  obligation 
of  the  manufacturer  should  not  be  based 
alone  upon  privity  of  contract.  It  should 
rest,  as  was  once  said,  upon  'the  demands 
of  social  justice.'  The  producer  should  be 
held  responsible  for  the  results  of  negli- 
gent acts  which  he  can  readily  foresee. 
There  is  no  analogy  between  the  case  where 
defective  materia),  after  passing  through 
many  hands,  produces  not  to  be  looked  for 
ill  effects.  The  iron  manufacturer  who 
fails  to  inspect  a  piece  of  iron  cannot  fore- 
see that  it  will  be  used  in  a  boiler  and 
cause  a  sJiip  to  sink.  Bnt  the  meat  packer 
who  fails  to  inspect  his  products  for  poi- 
sonous parasites  or  ingredients  knows  that 
poison-  will  poison,  and  that  the  persons  to 
be  poisoned  through  his  negle<i  will  be 
those  who  eat  his  products,  and  no  one 
else.  The  natural,  probable,  and  almost 
inevitable  result  of  his  negligence  will  be 
injury  to  the  consumer,  and,  in  my  opinion, 
every  consideration  of  law  and  public  pol- 
icy requires  that  the  consumer  should  have 
a  remedy." 

To  the  same  effect  is  Meshbesher  v.  Chan- 
nellene  Oil  Co.  107  Minn.  104,  131  Am.  St. 
Rep.  441,  119  N.  W.  428,  where  the  manu- 
facturer was  held  liable  to  the  consumer 
for  impure  oil  purchased  by  the  latter  from 
a  retail  grocer. 

The  same  rule  was  applied  by  this  court 
in  Elkins,  B.  &  Co.  v.  McKean,  79  Pa.  493, 
to  the  sale  of  oil.  in  that  caae  it  was  said 
by  Mr.  Chief  Justice  Agnew  (p.  502) : 
"The  substance  of  that  point  is  that  after 
the  oil  had  passed  from  the  defendants  in 
large  quantities  to  Arbuckle  &  Company, 
and  from  them  in  smaller  quantities  to 
Caskey,  and  from  Caskey  to  Steele  A;  Hart, 
who  sold  the  lampf  ul  to  McKean,  there  can 
be  no  recovery.  The  argument  in  support 
of  this  point  is  founded  upon  the  alleged 
successive  intervening  liabilities  of  the  per- 
sons through  whose  hands  the  oil  had 
passed.  But  this  proposition  is  unsound 
as  a  legal  defense.  The  number  of  hands 
through  which  the  oil  had  passed  might 
furnish  a  strong  argument  on  the  question 
of  identity,  and  the  guilty  knowledge  of 
Elkins,  Bly,  &  Company  as  to  this  particu- 
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iar  oil,  but  could  not  conBtitnte  a  legal 
bar  to  reooyeryi  if  the  identity  of  the  oil 
and  the  guilty  knowledge  were  made  clear. 
Certainly  one  who  knowingly  makes  and 
pute  on  the  market  for  domestic  and  other 
use  such  a  death-dealing  fluid  cannot  claim 
exemption  from  liability  for  his  terrible 
wrong,  because  he  has  sent  it  through  many 
hands.  The  length  of  its  passage  may  cre- 
ate a  doubt  of  its  identity,  or  that  it  was 
«ent  on  its  mission  of  destruction  with  a 
full  purpose  and  knowledge  of  its  danger- 
ous qualities;  but,  the  facts  being  estab- 
lished, he  cannot  escape  the  consequences 
of  his  crime  against  society.  The  maxim, 
Qui  facit  per  alium  faeit  per  se,  applies 
MB  dearly  as  other  maxim.  Sic  utere  tuo 
ut  alienum  non  ledas.  When  the  article  is 
thrown  into  the  current  of  trade  on  the 
faith  of  the  affirmation  of  its  manufacturers 
that  it  is  a  fit  oil  for  light,  and  can  be 
safely  used  in  the  family,  or  where  it  may 
be  required  for  illumination,  they  cannot 
follow  it,  or  avert  its  injuries,  or  deter- 
mine how  much  of  the  responsibility  is 
due  to  others." 

These  authorities  effectually  dispose  of 
this  question.  It  is  contended  by  defend- 
ant, however,  that  since  the  sale  was  made 
in  the  original  package,  used  in  interstate 
shipment,  the  transaction  was  exclusively 
within  the  Federal  statutes  relating  to  the 
inspection  and  sale  and  transportation  of 
meat,  and  neither  the  common-law  doctrine 
of  implied  warranty,  nor  the  Pennsylvania 
statute  above  referred  to,  nor  other  Penn- 
sylvania statute  law  forbidding  the  sale  of 
adulterated  food  applies,  and  as  defendant 
had  fully  complied  with  the  Federal  inspec- 
tion laws,  the  lower  court  was  right  in  en- 
tering judgment  for  defendant  non  obstante 
veredicto. 

Section  2  of  the  Federal  Act  of  June  30, 
1906,  34  Stat,  at  L.  768,  chap.  3915,  Comp. 
SUt.  1913,  §  S718,  prohibits  interstate  ship- 
ment of  adulterated  food  or  drugs,  and 
malces  a  violation  of  the  act  a  misdemeanor 
and  provides  penalties  therefor.  Section  7 
of  this  act  (§  8723)  defines  adulteration 
in  the  case  of  meats  as  consisting  ''in  whole 
or  in  part  of  a  filthy,  decomposed,  or 
putrid  animal  or  vegetable  substance,  or 
any  portion  of  an  animal  unfit  for  food, 
whether  manufactured  or  not,  or  if  it  is 
the  product  of  a  diseased  animal,  or  one 
that  has  died  otherwise  than  by  slaughter.'' 
^  The  Federal  Act  of  March  4,  1907,  34 
Stat,  at  L.  1256,  chap.  2907,  Comp.  Stat. 
1913,  §  8681,  f  21,  provides  that  any  person 
who  shall  *'sell  or  offer  for  sale  or  trans- 
portation for  interstate  or  foreign  com- 
merce any  meat  or  meat  food  products 
which  are  diseased,  unsound,  unhealthful, 
unwholesome,  or  otherwise  unfit  for  human 
Ii.R.A.1917B. 


food,  knowing  that  such  meat  food  prod- 
ucts are  intended  for  human  consumption, 
he  shall  be  guilty  of  a  misdemeanor.*'  Tlie 
same  act  (Comp.  Stat.  1913,  §  8681,  f  19), 
authorises  the  Secretary  of  Agriculture  to 
appoint  inspectors  at  all  slaughterhouses, 
packing  houses,  etc.,  to  examine  animals  in 
accordance  with  the  rules  and  regulations 
to  be  prescribed  by  him.  Under  these  rules 
the  packer  is  forbidden  to  make  an  inspec- 
tion prior  to  the  government's  inspection, 
in  the  manner  in  which  such  inspection  is 
made;  but  there  is  nothing  to  indicate  that 
a  subsequent  independent  inspection  is  for- 
bidden or  could  not  be  made  by  the  packer. 
Defendant  made  no  pretense  of  showing 
such  independent  inspection  or  examination, 
but  relies  upon  the  argument  that  no  such 
inspection  wa«  necessary,  and  that  its  duty 
to  the  consumer  was  fulfilled  by  the  gov- 
ernment inspection,  in  analogy  to  the  deci- 
sions under  the  Pennsylvania  coal  mining 
laws  requiring  the  placing  of  underground 
mining  works  under  supervision  and  con- 
trol of  a  certified  mine  foreman,  for  whose 
negligence  the  mine  owner  is  held  not  re- 
sponsible. Durkin  ▼.  Kingston  Coal  Co. 
171  Pa.  193,  29  L.RJ^.  808,  50  Am.  St. 
Rep.  801,  33  Atl.  237.  It  should  be  noted, 
however,  that  the  Federal  statutes  do  not 
require  the  packer  to  surrender  control  of 
his  establishment,  as  is  the  case  with  the 
Pennsylvania  mine  owner.  All  that  the 
former  is  required  to  do  is  to  afford  an 
opportunity  for  the  government  officials  to 
make  an  inspection.  The  question  was  de- 
cided contrary  to  defendant's  contention  in 
O'Connor  v.  Armour  Packing  Co.  15  L.R.A. 
(N.S.)  812,  85  C.  C.  A.  459,  158  Fed.  241, 
14  Ann.  Cas.  66.  While  that  was  a  case 
involving  the  duty  ol  a  master  to  a  servant, 
the  duty  of  defendant  to  the  public  would 
seem  to  be  as  high  as  his  duty  to  his  serv- 
ant. In  that  case  it  was  said,  15  L.R.A. 
(N.S.)  at  page  818:  "The  contention  of 
the  defendant  is  that  the  inspection  by  the 
government  w^as  all  that  could  be  required, 
and  that,  under  the  circumstances,  the  mas- 
ter was  not  chargeable  with  the  duty  of 
making  any  inspection.  It  was  not  denied 
that  the  doctrine  requiring  inspection  was 
applicable  to  the  case,  but  the  contention 
is  that  the  inspection  provided  was  suffi- 
cient, as  matter  of  law,  to  relieve  the  de- 
fendant of  the  charge  of  negligence.  The 
object  of  the  Federal  statutes  requiring  in- 
spection was  to  provide  additional  safe- 
guards against  the  traffic  in  spoiled  or 
diseased  cattle  and  meats.  They  should 
not  be  so  construed  or  applied  as  to  de- 
prive anyone  injured  or  damaged  by  the 
negligence  or  wrongdoing  of  a  dealer  in 
or  a  vendor  of  cattle  or  meats  any  remedy  j 
which  he  had  under  laws  existing  when  the'' 
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statutes  were  enacted*  We  are  not  of  opin- 
ion that  the  inspection  hy  government  offi- 
ciaU  of  a  place,  macMneryi  instrumentality, 
or  material  necessarily  and  afi  matter  of 
law  releases  the  master  from  his  duty  to 
make  such  examinations  and  inspections  as 
are  required  of  him  by  the  rule  which  de- 
mands that  he  exercise  ordinary  and  rea- 
sonable care  for  the  safety  of  his  servant/' 

The  question  was  also  discussed  in  Glints- 
man  V.  Nortlirop,  8  Cow.  45,  where  it  was 
said  as  to  the  effect  of  an  official  inspection 
and  stamp  of  goods,  at  page  46:  "The  act 
does  not  declare  that  the  certificate  or  mark 
of  the  inspector  shall  be  conclusive.  It  is 
not  the  object  or  policy  of  our  system  of 
inspection  laws  to  render  the  decisions  of 
the  different  inspectors  of  flour,  beef,  pork, 
staves,  leatlier,  etc.,  final  and  conclusive. 
The  object  of  those  laws  is  to  protect  the 
community,  so  far  as  they  apply  to  domes- 
tic sales,  from  frauds  and  impositions; 
and,  in  relation  to  articles  designed  for 
exportation,  to  preserve  the  character  and 
reputation  of  the  state  in  foreign  markets. 
I  am  not  aware  that  the  law,  in  any  case, 
gives  a  conclusive  effect  to  the  ex  parte 
certificate  of  a  public  officer  in  relation  to 
matters  which  depend  upon  the  exercise  of 
integrity,  judgment,  and  discretion;  and  by 
which  private  rights  and  contracts  may  be 
seriously  affected." 

We  agree  with  the  reasoning  of  above 
cases,  and  hold  that  the  Federal  statutes 
providing  for  meat  inspection  by  govern- 
ment officers  do  not  relieve  the  packer  from 
liability  for  damages  where  he  has  made 
no  inspection  nor  taken  any  steps  to  ascer- 


tain for  hiviself  whether  the  meat  sold  by 
him  28  fit  for  food.  The  common-law  duty 
to  sell  only  wholesimie  food  still  remains, 
and  the  burden  of  discharging  this  duty 
has  not  been  shifted  to  government  inspec- 
tors. The  jury  having  found  that  the  death 
of  plaintiff's  husband  was  the  result  of 
eating  meat  packed  by  defendant  which 
was  affected  by  a  disease  which  the  evi- 
dence showed  was  discoverable  by  proper 
inspection,  the  burden  was  on  defendant  to 
show  fulfilment  of  its  duty,  whidi  burden 
was  not  met  by  merely  proving  inspection 
by  the  United  States  government  inspectors. 

Under  the  foregoing  principles  governing 
the  sale  of  articles  of  food,  a  prima  fade 
case  is  made  out  by  proof  that  the  meat 
sold  by  defendant  was  diseased  and  eaused 
the  death  of  plaintiff's  husband.  It  was 
not  necessary  to  go  farther  and  prove  de- 
fendant knew  the  food  was  imwholesome. 
Defendant's  duty  was  absolute.  36  Cyc. 
407;  Wiedeman  v.  Keller,  171  111.  93,  98, 
49  N.  E.  211;  Meahbesher  v.  Channellene 
Oil  Co.  107  Minn.  104,  131  Am.  St.  Rep. 
441,  119  N.  W.  428.  It  was  bound  to  know 
that  the  meat  was  unwholesome  and  unfit 
for  food,  and  this  duty  was  not  performed 
by  merely  showing  an  inspection  and  ap- 
proval by  United  States  government  in- 
spectors. This  view  of  the  ease  makes  it 
unnecessary  to  discuss  the  question  raised 
as  to  the  admissibility  of  the  depositions. 

The  judgment  is  reversed,  and  judgment 
is  directed  to  be  entered-  in  favor  of  plain- 
tiff on  the  verdict. 

Brown,  Ch.  J«,  dissents. 
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STATE  OF  WASHINGTON,  Respt., 

V. 

GEORGE  P.  ROSSMAN,  Appt 

(—  Wash.  — ,  161  Pac.  349.) 

Employment    agency  ^  tee  —  who    is 
worker. 

1.  A  stenographer  and  bookkeeper  is  a 
worker  within  the  meaning  of  a  statute  for- 
bidding the  takinj^  of  a  fee  for  securing 
employment  for  workers. 

For  other  cttsea,  see  Employment  Ageney,  in 
Dig.  X-oZ  N,  S. 

Statnte  —  indeftniteness  —  oonuniseioB 
from  worker. 

2.  A  statute  forbidding  the  taking  of 
commissions    for    securing   employment   for 

Note.  ^  As   to   constitutionality  of   stat- 
ute forbidding  taking  of  fee  for  securing 
employment  for  another,  see  annotation  fol- 
lowing this  case^  post,  1280* 
L.R,A.1917B. 


workers   is  not  void  for  indefinitcness  be- 
cause of  the  use  of  the  word  "workers." 
For  other  caeee,  eee  Statutes,  1.  c,  in  Dig. 
1^2  N.  8. 

Constitutional  law  ^-  employment  agen- 
cy -*  forblddlni:  takin^^  oi  fee. 

3.  No  constitutional  rights  are  infringed 
by  forbidding  the  taking  of  a  fee  or  com- 
mission for  securing  employment  for  work- 
ers. 
For  other  cases,  see  Employment  Agency,  in 

Dig,  1-52  y.  8. 

(December  5,  1^10.) 

APPEAL  by  defendant  from  a   judgment 
of  the  Superior  Court  for  King  County 

convicting  him  of  the  crime  «f  charging  a 

fee  for  furnishing  employment  or  infonna- 

tion  leading  thereto^    Ai^rmed. 

The  facts  are  stated  in  the  opinion. 
Air.  EdgAY  S.  H4Mlley»  £or  appellant: 
A  stenographer  or  a  bookkeeper  is  not  a 

worker    within-  the    mefiAing  of  initiative 

measure  No.  8. 


STATE  ▼.  BOSSMAN. 


1277 


'  Huntworth  ▼.  Turner,  87  Wash.  670,  152 
Pac.  523;  36  Cyc  1274,  1275;  5  Cyc.  859; 
Be  ApprapriatioDA  for  DepiitieSy  25  Neb. 
662,  41  N.  W.  643. 

The  word  ''worker"  is  bo  iadelmite  as  to 
render  the  act  void  through  its  indefioite- 
Aess. 

State  Y.  Powles  &  Co.  90  Wash.  112,  155 
Pac.  774. 

The  liberty  and  the  pursuit  of  happiness 
in  which  the  individual  is  protected  by  our 
Constitutions  apply  as  fully  to  his  right  to 
contract  as  to  the  right  to  follow  any  legiti- 
mate vocation,  untrammeled  by  unnecessary 
regulations,  or  freedom  from  arrest  or  re- 
atraint  of  his  person. 

Spokane  v.  Macho,  51  Wash.  324,  21 
L.BJl.(N.S.)  263,  130  Am.  St.  Hep.  1100, 
^  Pac.  755;  Ex  parte  IHckey,  144  Gal.  234, 
^  L.B.A.  928,  103  Am.  St.  Bep.  82,  77  Pac. 
924,  1  Ana.  Cas.  428;  State  v.  Moore,  113 
1^.  0.  607,  22  L.R.A.  475,  18  S.  £.  342;  Law- 
ton  V.  Steele,  152  U.  S.  133-137,  38  L.  ed. 
385-388,  14  Sup.  Ct.  B^.  499;  Be  O'Neill, 

41  Wash.  184,  3  IaBA.(NJ9.)   558,  83  Pac. 

104,  6  Ann.  Cas.  869;  Be  Aubrey,  36  Wash. 
308,  104  Am.  St.  Bep.  952,  78  Pac.  900,  1 
Ann.  Cas.  927;  State  ex  rel.  Biohey  v.  Smith, 

42  Wash.  237,  5  L.B.A.(N.a)  674,  114  Am. 
St.  Bep.  114,  84  Pac  851,  7  Ann.  Cas.  577; 
Butchers'  Union  S.  H.  k  L.  S.  L.  Co.  v. 
Crescent  Cify  L.  S.  L.  &  S.  H.  Co.  Ill  U.  S. 
746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652 ;  Dent 
V.  West  Virginia,  129  U.  S.  121,  32  L.  ed. 
625,  9  Sup.  Ct.  Bep.  231 ;  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383  J  Williams  v.  Fears,  17»  U.  S.  274,  45 
L.  ed.  188,  24  Sup.  Ct  Bep.  12&. 

Messrs.  Allrea  H.  liUOMliii  and  JLane 
Snnuners,  for  respondent: 

A  stttiographer  and  bookkeeper  is  a 
worker  within  the  meaning  of  the  statute. 

Com  V.  Griffith,  204  Masa.  18,  25  L.B.A. 
(N.S.)  957,  134  Am.  St.  Bep.  645,  90  N.  £. 
396;  State  v.  Bose,  125  La.  462,  26  L.B.A. 
(N.6.)  821,  61  So.  496;  Pendergast  y. 
Yandes,  124  Ind.  159,  8  L.B.A.  849,  24  N.  E. 
724;  Flagstafr  Silver  Min.  Co.  v.  Cullins, 
104  U.  S.  176,  26  L.  ed.  704;  Heckman  v. 
Tammen,  184  III.  144,  56  N.  £.  361;  High- 
tower  v.  Slaton,  54  Ga.  108,  21  Am.  Rep. 
27.3;  Com.  v.  John  T.  Connor  Co.  222  Mass. 
299,  L.B.A.1916B,  1236,  110  N.  E.  301; 
Phoenix  Furniture  Co.  v.  Put-In-Bay  Hotel 
Co.  66  Fed.  683;  Hughes  v.  Torgerson,  96 
Ala.  346,  16  L.R.A.  600,  38  Am.  St.  Rep. 

105,  11  So.  209;  Fischer  v.  Hanna,  8  Colo. 
App.  471,  47  Pac.  303 ;  Abrahams  v.  Ander- 
son, 80  Ga.  570,  12  Am.  St.  Rep.  274,  5  S. 
£.  778;  Cohen  v.  Aldrich,  5  Ga.  App.  256, 
62  S.  £.  1015;  Thompson  v.  Passmore,  9  Ga. 
App.  771,  72  S.  E.  185;  Capron  v.  Strout,  11 
Nev.  304,  9  Mor.  Min.  Rep.  391;  State  ex  rel. 
L.R.A.1917B. 


Pleasant  v.  Ottawa,  84  Kan.  100,  113  Pac. 
391. 

The  statute  is  sufficiently  definite  to  be 
valid  and  enforceable. 

Foster  v.  Territory,  1  Wash.  411,  25  Pac. 
459;  State  v.  Stuth,  11  Wash.  423,  39  Pac 
665;  State  v.  Fox,  71  Wash.  185,  127  Pac. 
1111;  Com.  v.  Louisville  &  N.  R.  Co.  140  Ky. 
21, 130  S.  W.  798 ;  Katzman  v.  Com.  140  Ky. 
124,  30  L.R.A.(N.S.)  519,  140  Am.  St.  Rep. 
359,  130  S.  W.  990;  Meffert  v.  Packer,  195 
U.  S.  625,  49  L.  ed.  350,  25  Sup.  Ct.  Rep. 
790;  Alton  v.  Board  of  Medical  Examiners, 
13  Ariz.  354,  L.B.A.1915A,  691,  114  Pac. 
962. 

The  act  is  not  unconstitutional. 

Powell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Ct.  Bep.  992,  1257; 
Bast  V.  Van  Deman  k  L.  Co.  240  U.  S.  342, 
60  L.  ed.  370,  L.RA.1917A,  421,  36  Sup. 
Ct.  Bep.  370;  Tanner  v.  Little,  240  U.  S. 
369,  60  L.  ed.  379,  36  Sup.  Ct.  Bep.  379; 
Pitney  v.  SUte,  240  U.  S.  387,  60  L.  ed.  385, 
36  Sup.  Ct.  Bep.  385;  Wiseman  v.  Tanner, 
221  Fed.  694. 

Mount,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  the  crime 
of  charging  a  lee  for  furnishing  employment 
or  information  leading  thereto.  He  has 
appealed  from  the  sentence  imposed  upon 
that  conviction. 

The  facts  are  stipulated  in  substance  as 
follows:  The  defendant  was  operating  an 
agency  for  the  employment  of  stenographers 
and  bookkeepers,  and  was  charging  a  fee  of 
$2  as  an  enrolment  fee,  and  20  per  cent  of 
the  6rst  month's  salary  after  the  applicant 
secured  employment.  On  the  14th  day  of 
February,  1916,  the  appellant  demanded  and 
received  from  one  Elnora  Huglies  the  sum 
of  $2.  She  was  then  seeking  employment  as 
a  stenographer  and  bookkeeper. 

The  appellant  makes  three  contentions  in 
this  court,  to  the  effect:  First,  that  a 
stenographer  and  bookkeeper  is  not  a  work- 
er within  the  meaning  of  initiative  measure 
No.  8;  second,  that  the  word  "worker"  is  so 
indefinite  as  to  render  the  act  void;  and, 
third,  that  the  act  is  unconstitutional  under 
the  5th  and  14th  Amendments  to  the  Consti- 
tution of  the  United  States,  and  like  pro- 
visions of  the  Constitution  of  this  state. 
We  shall  notice  these  contentions  briefly. 

On  the  first  point  the  appellant  relies 
upon  the  case  of  Huntworth  v.  Tanner,  87 
Wash.  670,  at  680,  152  Pac.  527,  where  we 
held  that  a  school-teacher  was  not  a  worker 
within  the  meaning  of  that  act.  In  that 
case  we  said:  "The  act  has  no  reasonable 
relation  to  any  subject  other  than  the  pro- 
tection of  those  who  may  be  classed  as  work- 
ers or  laborers.    It  has  never  been  contend- 


1278 


WASHINGTON  SUPREME  COURT. 


ed  that  business  and  professional  men,  teach- 
ers, and  those  following  scientific  pursuits, 
are  not  amply  equipped  to  protect  them- 
selves. A  teacher  renders  the  very  highest 
class  of  professional  service,  whereas,  those 
for  whose  benefit  this  law  was  passed  are 
frequently  unskilled  in  business  affairs, 
and  in  many  instances  are  men  of  foreign 
birth,  having  no  competent  understanding 
of  our  business  methods  or  our  language." 

It  is  contended  by  the  appellant  that  a 
stenographer  and  bookkeeper,  for  the  rea- 
sons stated  in  Himtworth  v.  Tanner,  supra, 
is  not  included  within  the  meaning  of  the 
term  "worker."  Some  things  there  said 
might  lead  to  that  conclusion.  But  we  are 
satisfied  that  a  stenographer  and  book- 
keeper is  a  worker,  and  therefore  comes 
within  the  meaning  of  the  act.  In  Georgia, 
in  a  case  where  a  man  was  employed  as  a 
private  secretary  and  stenographer  to  the 
president  of  a  railroad  and  banking  com- 
pany at  $125  per  month,  his  duties  being  to 
receive  dictation  and  transcribe  letters,  and 
to  take  care  of  the  papers  in  the  office,  in- 
cluding the  keeping  of  books  and  statements, 
it  was  held  that  he  was  a  worker,  and  was 
entitled  to  have  his  wages  exempt  from 
garnishment.  Abrahams  v.  Anderson,  80 
Ga.  670,  12  Am.  Rep.  274,  5  S.  E.  778.  And 
in  Cohen  v.  Aldrich,  6  Ga.  App.  266,  62  S.  E, 
1015,  also  a  Georgia  case,  a  stenographer 
was  also  held  to  be  a  worker.  In  that  case 
it  was  said :  "That  a  stenographer  is  skilled 
and  trained  cannot  affect  the  nature  of  the 
work  he  does,  although  it  does  affect  its 
character.  After  acquiring  the  trade,  the 
test  is  the  method  of  carrying  it  on.  It  is 
difficult  to  conceive  of  anything  more 
thoroughly  manual  than  the  work  of  a  sten- 
ographer. Receiving  the  sounds  from  the 
lips  of  another,  he  registers  what  he  hears 
and  reproduces  what  he  receives.  He  exer- 
cises no  independence  of  thought,'  no  initia- 
tive, no  discretion.  The  test  of  his  efficiency 
is  his  absolute  acceptance  of  what  is  given 
him  and  its  return  unchanged.  If  his  em- 
ployer indulges  in  the  pastime  of  murdering 
the  King's  English,  he  must  become  a 
'particeps  criminis,'  and  join  in  the  assassi- 
nation. So  pronouncedly  are  the  physical 
faculties  involved  in  stenography  that  there 
comes  a  time  when  the  hand  refuses  to  work, 
although  the  mental  faculties  may  be  entire- 
ly clear.  It  is  pre-eminently  manual  labor, 
work  of  the  hand." 

Under  the  rule  in  these  cases,  and  others 
of  a  similar  character  which  might  be  cited, 
we  are  satisfied  that  a  stenographer  and 
bookkeeper  is  a  worker  within  the  common 
acceptation  of  that  term,  and  is  within  the 
meaning  of  initiative  measure  No.  8. 

It  is  next  contended  that  the  term 
"worker"  is  so  indefinite  as  to  render  the 
L.R.A.1917B. 


act  void.  This  contention  is  based  upon  tiie 
decision  in  State  v.  Powles  A  Co.  90  Wash. 
112,  155  Pac.  774.  In  that  case  we  held  that 
i  the  term  ^'commission  merchant,''  which  was 
defined  to  be  '^any  person,  firm,  or  corpora- 
tion whose  principal  business  is  the  sale  of 
farm,  dairy,  orchard,  or  garden  produce  on 
account  of  the  shipper  or  consignor,"  was 
too  indefinite  to  base  a  criminal  chargt} 
upon  by  reason  of  the  use  of  the  words 
"principal  business."  But  it  was  not  held 
there  that  the  words,  ^^commission  business," 
if  they  had  been  used  alone,  were  not  capable 
of  accurate  definition.  But  because  the 
word  "principal"  was  used,  it  was  held  that 
it  could  not  be  determined  with  accuracy 
what  the  principal  business  of  a  commission 
merchant  might  be.  The  word  **worker*'  i« 
capable  of  definite  definition,  and  is  readily 
understood.  We  think  there  is  no  merit  in 
the  contention  that  the  act  is  void  for  in- 
definiteness  because  of  the  use  of  the  word 
"worker." 

It  is  next  contended  t^at  the  act  is  un- 
constitutional because  it  is  not  within  the 
police  iK)wer  of  the  state  to  regulate  or 
interfere  with  the  right  of  a  private  citizen 
to  pursue  a  lawful  business.  In  the  case  of 
Huntworth  v.  Tanner,  we  reserved  the  con- 
stitutional question,  because  in  that  case  it 
was  not  necessary  to  determine  that  ques- 
tion; for  we  held  that  a  school-teacher  was 
not  a  worker  within  th«  meaning  of  the 
act.  The  question  now  presented  is  whether 
this  act  is  within  the  police  power  of  the 
state. 

A  number  of  cases  arc  cited  by  the  appeK 
lant  to  the  effect  that  a  citizen  is  guaranteed 
the  protection  of  his  property  and  the  pur- 
suit of  his  happiness  under  the  Constitu- 
tion of  the  United  States,  and  that  any 
person  is  at  liberty  to  pursue  any  lawful 
calling  and  to  do  so  in  his  own  way  when  not 
encroaching  upon  the  rights  of  others;  and* 
it  is  contended  that  the  police  power  of  the- 
state  does  not  extend  to  the  right  to  take 
away  or  regulate  a  lawful  business.  There 
can  be  no  doubt  of  the  right  of  a  citizen  to> 
pursue  a  lawful  calling  in  a  lawful  way;  but 
it  is  equally  true  that  there  can  be  no  doubt 
of  the  right  of  the  atate,  through  its  legis* 
lature,  to  reflate  a  business  which  may 
become  unlawful  by  improper  and  unlawful 
means. 

In  Munn  v.  Illinois,  94  U.  S.  113,  at  page 
124,  24  L.  ed.  77,  it  was  said :  "When  one 
becomes  a  member  of  society,  he  necessarily 
parts  with  some  rights  or  privileges  which, 
as  an  individual  not  affected  by  his  rela- 
tions to  others,  he  might  retain.  .  .  . 
From  this  source  come  the  police  powers, 
which  as  was  said  by  Mr.  Chief  Justice 
Taney  in  the  License  Cases,  5  How.  583,  12 
L.  ed.  291,  'are  nothing  more  or  less  than> 
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the  powers  of  goTernxnent  inherent  in  every 
sovereignty;  .  .  .  that  is  to  say,  .  .  . 
the  po>ver  to  govern  men  and  things/  Under 
these  powers  the  government  regulates  the 
conduct  of  its  citizens  one  towards  another, 
and  the  manner  in  which  each  shall  use  bis 
own  property,  when  such  regulation  becomes 
necessary  for  the  public  good." 

In  State  v.  Mountain  Timber  Co.  75  Wash. 
581,  L.R.A.  —,  — ,  135  Pac.  645,  4  N.  C.  C. 
A.  811,  this  court  said :  "Having  in  mind  the 
sovereignty  of  the  state,  it  would  be  folly  to 
define  the  term.  To  define  is  to  limit  that 
which  from  the  nature  of  things  cannot  be 
limited,  but  which  is  rather  to  be  adjusted 
to  conditions  touching  the  common  wel- 
fare, when  covered  by  legislative  enactments. 
The  police  power  is  to  the  public  what  the 
law  of  necessity  is  to  the  individual.  It  is 
comprehended  in  the  maxim,  'Salus  populi 
suprema  lex/  It  is  not  a  rule;  it  is  an 
evolution." 

In  State  v.  Pitney,  79  Wash.  608,  140  Pac. 
018,  Ann.  Oas.  1910A,  209,  in  discussing  the 
police  power  of  the  state,  this  court  said: 
"If  a  state  of  facts  can  reasonably  be  pre- 
sumed to  exist  which  would  justify  the 
legislation,  the  court  must  presume  that  it 
did  exist  ahd  that  the  law  was  passed  for 
that  reason.  If  no  state  of  circumstances 
could  exist  to  justify  the  statute,  then  it 
may  be  declared  void  because  in  excess  of 
the  legislative  power/' 

And  in  Munn  v.  Illinois,  supra,  at  page 
132  of  04  U.  S.  the  Supreme  Court  of  the 
United  States  said:  "For  our  purposes  we 
must  assume  that,  if  a  state  of  facts  could 
exist  that  would  justify  such  legislation,  it 
actually  did  exist  when  the  statute  now  un- 
der consideration  was  passed.  For  us  the 
question  is  one  of  power,  not  of  expediency. 
If  no  state  of  circumstances  could  exist  to 
justify  sueh  a  statute,  then  we  may  declare 
this  one  void,  because  in  excess  of  the  legis- 
lative power  of  the  state.  But  if  it  could, 
we  must  presume  it  did.  Of  the  propriety 
of  legislative  interference  within  the  scope 
of  legislative  power,  the  legislature  is  the 
exclusive  judge." 

And  in  McLean  v.  Arkansas,  211  U.  S. 
539,  at  page  548,  53  L.  ed.  315,  320,  29  Sup. 
Ct.  Rep.  208,  it  was  said:  "If  there  existed 
a  condition  of  affairs  concerning  which  the 
legislature  of  the  state,  exercising  its  con- 
ceded right  to  enact  laws  for  the  protection 
of  the  health,  safety,  or  welfare  of  the  people, 
might,  pass  the  law,  it  must  be  sustained; 
if  such  action  was  arbitrary  interference 
with  the  right  to  contract  or  carry  on  busi- 
ness, and  having  no  just  relation  to  the  pro- 
tection of  the  public  within  the  scope  of 
legislative  power,  the  act  must  fail." 

In  State  ex  rel.  Davis*Smith  Co.  v.  Clau- 
sen, 65  Wash.  166, 177,  37  L.Rj^.(N.S.)  4«6, 
L.R.A.1917B. 


117  Pac.  1106,  we  said:  "The  test  of  the 
validity  of  sueh  a  law  is  not  found  in  the 
inquiry.  Does  it  do  the  objectionable  things? 
but  is  found  rather  in  the  inquiry.  Is  tliere 
no  reasonable  ground  to  believe  that  the 
public  safety,  health,  or  general  welfare  is 
promoted  thereby?  The  legislature  cannot, 
of  course,  without  violating  this  clause  of 
the  Constitution,  declare  a  particular  in- 
dustry, commonly  engaged  in  by  the  people, 
to  be  unlawful  which,  under  all  circum- 
stances, must  necessarily  be  harmless  and 
innocent;  but  it  can  regulate  and  control 
and  prohibit  any  industry,  however  innocent 
it  may  have  been  in  its  inception,  when- 
ever it  becomes  a  menace  to  the  employees 
engaged  in  it,  the  people  surrounding  it,  or 
to  any  considerable  number  of  the  people 
at  large,  no  matter  from  whatsoever  cause 
the  menace  may  arise."  ' 

We  think  there  can  be  no  doubt  of  the 
principles  enunciated  in  the  foregoing  quo- 
tations. In  the  Huntworth  Case,  supra,  the 
reason  for  this  act  was  pointed  out.  We 
there  said,  at  page  679  of  87  W^ash. :  "The 
mischief  inducing  the  present  act  is  not  hard 
to  find.  It  was  to  correct  what  society  had 
come  to  regard  as  a  wrong  practised  upon 
those  who  for  many  reasons  were  unable  to 
protect  themselves  against  impositions  and 
extortions.  It  was  to  protect  a  class  that 
was  powerless  under  existing  conditions  to 
protect  itself.  As  said  by  the  Supreme 
Court  of  the  United  States  in  Patterson  v. 
The  Eudora,  100  U.  S.  169,  47  L.  ed.  1002» 
23  Sup.  Ct.  Rep.  821,  when  speaking  of  the 
Federal  statute  prohibiting  any  person  from 
demanding  or  receiving  remuneration  for 
providing  employment  for  sailors:  'The 
story  of  the  wrongs  done  to  sailors  in  the 
larger  ports,  not  merely  of  the  nation  but 
of  the  world,  is  an  oft-told  tale/  Or,  as  the 
court  of  appeals  of  New  York  said  when  con- 
sidering the  constitutionality  of  a  statute 
regulating  employment  agencies:  'The  legis- 
lature had  the  right  to  take  notice  of  the 
fact  that  such  agencies  are  places  where  emi- 
grants and  ignorant  people  frequently  resort 
to  obtain  employment  and  to  procure  infor- 
mation. The  relations  of  a  person  so  con- 
sulting an  agency  of  this  character  with  the 
managers  or  persons  conducting  it  are  such 
as  to  afford  great  opportunities  for  fraud 
and  oppression,  and  the  statute  in  question 
was  for  the  purpose  of  preventing  such 
frauds  and,  probably,  for  the  suppression  of 
immorality.'  People  ex  rel."  Armstrong  v. 
Warden,  183  N.  Y.  223,  2  L.R.A.(N.S.)  869, 
76  N.  E.  11,  5  Ann.  Cas.  325." 

And  quoting  from  Moore  v.  Minneapolis, 

43  Minn.  418,  45  N.  W.  719,  we  said:    "  'The 

nature  of  the  business,  and  the  character  of 

those  with  whom  the  business  is  likely  to  be 

*  conducted,  in  point  of  intelligence,  experi- 
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ence,  and  capacity  for  self-protection  from 
fraudulent  practices,  are  such  that  it  might 
well  be  deemed  necessary  by  the  legislaturei 
as  a  matter  of  proper  police  regulation. 
.  .  .  The  propriety  of  police  regulation 
seems  apparent  when  it  is  considered  that, 
by  means  of  such  agencies,  ignorant  and 
credulous  persons  might  easily  be  defrauded 
of  their  money  under  a  mere  pretense  of 
employment  to  be  afforded  them  in  a  distant 
part  of  the  state,  so  that  the  fraud  would 
not  be  discovered  until  the  victim  should 
have  gone  so  far  away  as  to  be  unlikely  to 
trouble  the  fraudulent  agent  by  prose- 
cution.' " 

We  then  said:  ''Furthermore,  the  act 
must  be  determined  by  a  consideration  of 
its  natural  effect  when  put  in  operation. 
In  operation  it  may  tend  to  protect  the 
day  laborer  who,  as  said  by  the  examiner  in 
the  o^ce  of  the  labor  comnussioner  of  the 
city  of  Seattle,  4s  generally  poor  and  with- 
out means'  (Wiseman  v.  Tanner  [D.  C] 
221  Fed.  694),  and  who,  in  consideration  of 
a  fee,  is  directed  to  a  job  which  may  not 
exist,  or  which  may  not  endure  because  of 
collusion  between  the  employment  agent  and 
a  corrupt  foreman." 

It  is  apparent  from  these  quotations  from 
Huntworth  v.  Tanner,  87  Wash.  670,  152 
Pao.  527,  that  the  act,  and  the  purposes  for 
which  it  was  enacted,  were  to  prevent 
frauds  which  had  become  common  in  the 


class  of  business  to  which  the  act  relates, 
and  was  therefore,  under  the  authorities 
above  cited,  within  the  police  x>ower  of  the 
state  to  regulate,  and  eren  suppress,  to 
the  extent,  at  least,  of  the  frauds.  Tlie  con- 
stitutionality of  this  act  was  upheld  in 
Wiseman  v.  Tanner,  supra,  where  all  the 
authorities  cited  in  the  appellant's  brief, 
and  many  not  therein  cited,  were  considered. 

It  is  further  argued  by  the  appellant 
that  the  act  is  prohibitive  of  the  business, 
and  therefore  is  unconstitutional.  This 
contention,  we  think,  is  without  merit,  be- 
cause the  act  does  not  prohibit  the  business. 
Section  2  of  the  act  (Laws  1915,  p.  1) 
makes  it  unlawful  for  any  employment  agent 
to  demand  or  receive  fees  from  persons 
seeking  employment.  It  does  not  prohibit 
the  business^  FeeSj  of  course^  may  be 
char^^d  against  persons  desiring  to  employ 
laborers.  We  are  of  the  opinion  that  the 
act  is  a  valid  exereise  of  the  police  power, 
and  is  not  unconstitutional  upon  either 
ground. 

The  judgment  appealed  from  is  therefore 
affirmed. 

Morris,  Ch.  J.,  and  Chttftwlck  sjnd  TmU 
lerton,  JJ.i  concur.     £:Uis»  J.,  eoneurs  in 

the  result. 

Petition  for  rehearing  denied. 


Annotatioii — C^nstitiitionality  of  statute 


talqng  of  fee  for  se- 


curing employmeiift  for  another. 


The  question  of  the  right  to  lioenfte 
employment  agencies  under  the  police 
power  has  been  treated  in  notes  to  Peo- 
ple V.  Warden,  2  L.B.A,(N.S.)  869;  Spo- 
kane V.  Macho,  21  L.RA.(N.S.)  263;  and 
People  v.  Brasee,  LJft.AJ.916E,  1150. 

As  stated  in  the  opinion  in  Statb  v. 
BossKAN,  ante,  1276,  the  Washington 
statute  was  upheld  by  the  majority  opin- 
ion of  the  Federal  district  court  in  Wise- 
man V.  Tanner  (1915)  221  Fed.  694. 
There  are  extended  majority  and  dis- 
senting opinions  in  this  case.  The 
question  axose  upon  a  motion  for  a  tem- 
porary injunction  to  restrain  the  en- 
forcement of  the  act.  Affidavits  were  pre- 
sented in  behalf  of  the  plaintifts  to  the 
effect  that  they  had  always  been  frank 
and  honest  with  all  persons  dealing  with 
them  in  seeking  employment;  and  the 
defendant  filed  affidavits  of  various  per- 
sons, including  the  president  of  the  state 
federation  of  labor,  the  secretary  of  the 
municipal  civil  service  commission  and 
ex  officio  labor  commissioner,  the  cor- 
poration counsel  of  the  city  of  Seattle, 
LR.A.1917B. 


and  others  to  the  general  effect  that, 
according  to  thttr  esperience  and  ob- 
servation, the  emplnyment  agenoiea  as 
conducted  in  the  state  led  to  a  shorten- 
ing of  the  length  of  employment,  owing 
to  the  desire  of  the  agenmes  to  secure 
as  many  fees  as  possible,  and  collusion 
with  foreman,  superintendents,  and  oth- 
er agents  of  employers. 

The  majority  opinion  cites  in  support 
of  its  conclusion  decisions  of  the  United 
States  Supreme  Conrt  upholding  various 
restrictions  made  m  the  exercise  of  the 
police  power  ax>on  freedom  of  contract. 
The  opinion  expressly  refers  to  the  fact 
that  the  statute  was  initiated  by  a  vote 
of  the  people,  and  said  that,  the  electors 
having  expressly  stated  therein  that  the 
welfare  of  the  state  demands  the  adop- 
tion of  the  -provisions  of  the  act,  the 
court  eould  not  examine  into  local  oon- 
ditiona  Continuing,  the  opinion  says: 
'*lt  is  cleanly  apparent  that  what  the 
r^fulation  shall  be  and  how  to  be  ad- 
ministered are  matters  for  the  state, 
and  a  strong  preponderant  opinion  be* 
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ing  prevalent  among  the  electors  of  the 
state,  they  having  expressed  at  a  gen- 
eral election  that  the  public  welfare  re- 
quired regulation  as  set  forth  in  the  act, 
and  having  declared  that  the  evil  existed 
and  shall  be  met  by  prohibiting  the  col- 
lection of  fees  from  a  class  of  persons, 
the  court  cannot  interfere,  unless  it  ap- 
pears that  the  act  has.no  real  or  sub- 
stantial relation  to  the  evil  sought  to  be 
remedied,  which  does  not  appear  in  this 
case.  The  court  cannot  say  that  the 
electors  of  the  state,  in  adopting  the 
act  which  declared  that  the  welfare  of 
the  state  required  the  prohibition  of  the 
collection  of  fees  from  the  sources  desig- 
nated, did  not  exercise  a  reasonable  dis- 
cretion in  declaring  a  public  policy  as 
in  the  act  set  f«rth.^' 

And,  in  concluding,  the  majority  opin- 
ion observed  that  the  fact  that  complain- 
ants may  have  conducted  their  business 
honestly,  and  in  such  a  way  that  no 
complaint  could  be  rightfully  lodged 
against  them,  would  not  prevent  the 
state  from  adopting  the  measure,  if  nec- 
essary, to  reach  persons  who  have  not 
so  conducted  their  business,  but,  as 
stated  before  the  bar,  in  such  a  way  as 
to  have  three  men  for  one  job, — one  up- 
on the  job,  one  going  to  the  job,  and  one 
coming  from  the  job, — and  receiving 
compensation  from  all;  that  the  honest 
must  suffer  with  the  others  in  regulat- 
ing the  business  of  the  general  class. 

There  is  an  able  and  elaborate  dis- 
senting opinion  by  Cushman,  D.  J.,  who 
said:  "I  dissent  from  the  conclusion 
that  the  act  in  question  is  an  act  to  regu- 
late, reasonably  or  otherwise,  this  busi- 
ness, as  it  clearly  appears  to  be  one  de- 
stroying and  prohibiting  the  business  of 
such  agencies,  where  neither  public 
health,  safety,  nor  morals  are  concerned. 
If  such  business  includes  in  it  no  harm- 
ful element,  but  when  properly  conduct- 
ed is  alone  beneficial,  then,  under  the 
Constitution,  neither  legislature  nor  elec- 
tors can  strike  it  down  or  prohibit  it. 
To  do  so  violates  the  14th  Amendment 
to  the  Constitution,  and  deprives  those 
in  that  business  of  their  liberty  and 
property  without  due  process  of  law." 
The  opinion  then  points  out  the  essential 
fallacies  of  the  argument  that  the  act 
did  not  prohibit  business,  since  the  em- 
ployers might  still  pay  the  employment 
agencies  a  fee  for  seeking  employees,  and 
thereby  the  business  might  continue. 

Many  of  the  cases  referred  to  in  the 
majority  opinion  are  distinguished  in 
the  dissenting  opinion  either  as  cases  in 
which  the  court  has  upheld  laws  regu- 
lating the  conduct  of  a  lawful  business, 
L.R.A.1917B.  81 


or  laws  regulating  or  prohibiting  a  busi- 
ness found  to  inherently  have  in  itself 
essential  elements  of  harm.  After  cit- 
ing and  commenting  upon  numerous 
cases  upholding  the  constitutionality  of 
certain  regulatory  statutes,  the  dissent- 
ing opinion  observes :  *^There  is  nothing 
in  the  present  case  that  can  be  said  to  be 
similar  in  any  way  to  these  conditions. 
There  is  nothing  in  the  business  of  an 
employment  agency  inherently  wrong, 
or  tending  towards  wrong.  It  will  prob- 
ably always  be  that  some  of  the  unem- 
ployed will  be  poor,  friendless,  and 
among  strangers,  and  therefore  to  be 
imposed  upon  with  less  danger  than  those 
more  fortunately  situated;  but  this  fact 
does  not  show  that  the  tendency  of  the 
business  is  in  any  way  harmful.  It  sim- 
ply affords  the  dishonest  man  in  the 
business  an  opportunity  to  practise  op- 
pression. A  business  is  not  to  be  pro- 
hibited because  persons  affected  by  it 
are  likely  to  be  unfortunate.'^  Again, 
the  dissenting  opinion  says:  'It  is  said 
in  the  majority  opinion  that  the  state  is 
qualified  to  legislate  concerning  local 
conditions,  but  the  right  of  the  laborer 
to  work,  to  sell  his  labor  for  bread,  and 
to  hire  someone  to  find  him  a  place  to 
work  and  to  sell  it,  smacks  more  of 
fundamental  and  primary  principles 
than  of  local  or  temporary  conditions. 
Misfortime  and  dishonesty  are  of  nei- 
ther time  nor  place.  Primarily  the  legis- 
lature is  the  judge  of  such  conditions, 
but  its  act  will  not  stand  where  it  is 
palpably  in  excess  of  the  legislative 
power.  ,  .  .  This  law  goes  beyond 
what  is  reasonable  in  a  remedy  when  it 
goes  beyond  the  disease  and  deprives  the 
patient  of  life.  If  the  individual  grocer 
defrauds  his  customers,  by  his  weights 
or  otherwise,  no  one  would  contend  that 
the  business  of  groeer  should  be  pro- 
hibited. If  this  law  may  be  upheld,  it 
is  not  perceived  why  some  other  equally 
well-meaning  legislature  or  electorate 
might  not,  with  better  reason,  upon  re- 
cital that  the  negro  was  in  certain  re- 
spects inferior  to  the  white  race»  and 
was  liable  to  be  imposed  upon  by  the 
dishonest  white  man,  forbid  all  eon- 
tracts  between  negroes  and  white  men.'' 
The  dissenting  opinion  concludes:  ^'It 
may  be  easier  and  simpler  to  prohibit 
a  business  than  regulate  or  prohibit 
wrong  conduct  in  it;  but  where  neither 
public  health,  safety,  nor  mcnrals  are 
concerned,  for  doubtful  convenience 
sake  in  such  case  to  say,  ^Thou  shalt  not/ 
alike  to  right  and  wrong,  to  the  wicked 
and  the  just,  is  to  fail  in  the  assertion 
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of  that  for  which  laws  and  government 
were  borne." 

It  will  be  observed  that,  as  pointed 
out  in  the  opinion  in  State  v.  Rossman, 
ante,  1276,  the  statnte  in  question  does  not 
make  it  unlawful  for  an  employment 
agent  to  demand  or  receive  fees  from 
persons  seeking  employees. 

The  California  supreme  court  in  Ex 
parte  Dickey  (1904)  144  OaL  234,  66 
L.R.A.  928,  103  Am.  St.  Rep.  82,  77  Pac 
924,  1  Ann.  Cas.  428,  held  unconstitu- 
tional an  act  which  m^ely  limited  the 
charges  which  the  owner  of  an  employ- 
ment agency  might  make  for  his  serv- 
ices in  securing  employment  In  ar- 
riving at  its  decision  the  court  said: 
''The  petitioner  is  engaged  in  a  harm- 
less and  beneficial  business.  As  part  of 
his  property  in  that  business  are  the 
services  that  he  renders  in  obtaining 
empIo3rment  for  those  seeking  it.  It  is 
not  compulsory  upon  anyone  to  employ 
him,  and  whoso  seeks  to  avail  himself 
of  his  services  is  at  liberty  to  reject 
them  if  the  terms  of  the  contract  for 
compensation  are  not  satisfactory  to 
him.  This  right  of  contract  common  to 
the  followers  of  all  legitimate  vocations 
is  an  asset  o^  the  petitioner  in  his  chosen 
occupation,  and,  as  has  been  said,  is  a 
part  of  the  property  in  the  enjoyment  of 
which  he  is  guaranteed  protection  by 
the  Constitution.  By  the  act  in  question 
he  is  arbitrarily  stripped  of  this  right  of 
contract,  and  deprived  of  his  property, 
and  left,  in  following  his  vocation  and 
in  pursuit  of  his  livelihood,  circum- 
scribed and  hampered  by  a  law  not  ap- 
plicable to  his  fellow  men  in  other  oc- 
cupations.    Such   legislation   is   of   the 


class  discussed  by  Judge  Cooley  in  the 
paragraph  above  quoted, — 'entirely  arbi- 
trary in  its  character,  and  restricting  the 
rights,  privileges,  or  legal  capacities'  of 
one  class  of  citizens  'in  a  manner  before 
unknown  to  the  law.*  For  such  legisla- 
tion, as  he  very  justly  adds,  those  who 
claim  its  validity  should  be  able  to  show 
a  specific  authority  therefor,  'instead  of 
calling  upon  others  to  show  how  and 
where  the  authority  is  negatived.'  And 
where,  it  may  be  asked,  could  the  line 
be  drawn,  if  the  legislature,  under  the 
guise  of  the  exercise  of  its  police  power, 
should  thus  be  permitted  to  encroach 
upon  the  rights  of  one  class  of  citizens? 
Why  should  not  the  butcher  and  the 
baker,  dealing  in  the  necessaries  of  life, 
be  restricted  in  their  right  of  contract, 
and,  consequently,  in  their  profits,  to 
10,  6,  or  1  per  cent?  Why  should  not 
the  contractor,  the  merchant,  the  profes- 
sional man,  be  likewise  subjected  to  such 
paternal  laws,  and  why  might  not  the 
legislature  fix  the  price  and  value  of  the 
services  of  labor  f  The  law  is  clearly 
one  of  those,  the  danger  of  whose  enact- 
ment was  foreshadowed  by  this  court  in 
Ex  parte  Jentzsch  (1896)  112  CaL  468, 
32  L.R.A.  664,  44  Pac.  803,  when  it  said : 
'So,  while  the  police  power  is  one  whose 
proper  use  makes  most  potently  for  good, 
in  its  undefined  scope  and  inordinate 
exercise  lurk  no  small  danger  to  the 
Republic.  For  the  difficulty  which  is 
experienced  in  defining  its  just  limits 
and  bounds  affords  a  temptation  to  the 
legislature  to  encroach  upon  the  rights 
of  citizens  with  experimental  laws,  none 
the  less  dangerous  because  well  meant."' 

W.  W.  A. 


KANSAS  SUPREME  COURT* 

W.  W.  KIMBALL  COMPANY,  Appt., 

V. 

BOABD   OF    COUXTY   COMMISSIONERS 
OF  SHAWNEE  COUNTY  et  aL 

(—  Kan.  — ,  161  Pac.  644.) 

Tax  —  notes  —  foreign  corporation. 

A  piano  company  incorporated  under  the 
laws  of  Illinois  with  its  home  office  at  Chi- 
caico  niaintainjed  a  branch  office  at  Topeka, 
where  pianos  were  sold  and  sale  notes  taken 
therefor^    retaining    title    in    the    company 

Headnote  by  West,  J. 


until  paid.  These  notes  were  transmitted 
to  the  home  office,  copies  beinff  returned  to 
the  register  of  deeds  for  films;,  and  the 
originals  were  retained  at  Chicago,  only 
being  sent  here  for  payment  and  remittance, 
practically  all  the  payments  being  made 
here  and  credited  and  remitted  to  tke  home 
office;  no  part  thereof  being  retained  for 
the  use  of  the  local  offica  Returns  lor  as* 
sessment  were  made  on  the  loeal  bank  ac- 
count and  average  stock  on  hand.  Held, 
tliat  such  notes  were  not  taxable  here  to 
the  company,  the  situs  for  taxation  being 
the  domicil  of  the  owner. 
For  olher  case$,  aee  Taaes,  IL  in  Dip, 
l-^t  N.  8. 

(December  9,  1916.) 


Note.  •«  The  situs  of  intangible  personal 
property,  including  notes  or  other  evi- 
dences of  debt,  as  between  different  states 
or  countries,  for  purposes  of  property  taxa- 
tion, is  considered  in  the  note  to  Liverpool 
L.R.A.1017B. 


ft  L.  ft  G.  Ins.  Go.  ▼.  Board  of  Assessors, 
L.RA.1916C,  003.  This  question  in  rela- 
tion to  inheritance  or  succession  taxes  is 
considered  in  the  note  to  He  Helena,  46 
L.R.A(X.S.)   1167. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
in  defendants^  favor  in  an  action  brought 
to  enjoin  him  from  levying  a  tax  warrant. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Curtis  and  OtUi  E. 
Hungate  for  appellant. 

Messrs.  S.  M.  Brewster,  Attorney  Gen- 
eral, J.  li.  Hunt,  Assistant  Attorney  Gen- 
eral, and  W.  £.  Atchison,  for  appellees: 

Hie  notes  in  question  are  property  with- 
in the  state  of  Kansas  subject  to  its  juris- 
diction, and  the  tax  in  question  is  author- 
ized by  it£  statutes. 

Wilcox  V.  Ellis,  14  Kan.  5SS,  19  Am.  Kep. 
107;  Fisher  v.  Hush  County,  19  Kan.  414; 
New  Orleans  v.  Stempel,  175  U.  S.  309, 
318,  44  L.  ed.  174,  179,  20  Sup.  Ct  Rep. 
110;  Liverpool  ^  L.  &  G.  Ins,  Co.  t.  Board 
of  Assessors,  221  U.  S.  346,  55  L.  ed.  762, 
L.R^a915C,  903,  31  Sup.  Ct.  Rep.  550; 
Hjiggins  V.  Com.  126  Ky.  211,  103  S.  W. 
306;  Re  Jefferson,  35  Mm.  215.  28  N.  W. 
256;  Johnson  Coujpty  v.  Hewitt,  76  Kan. 
316,  14  LJt.A.(N.&.)  493,  93  Fac.  181; 
Metropolitan  L.  las.  Co.  v.  New  Orleans, 
205.  U.  S.  395,  51  L.  ed  353,  27  ^^up.  Gt. 
Rep,  499;  Buck  v.  Beaeh,  206  U.  8.  392, 
51  L.  ed.  1106,  27  Sup.  Ct.  Rep.  712,  11 
Ann.  Caa.  732;  State  Aisaesfiodre  v.,  Con^ 
toir  Nat.  d'Escompte,  191  U*  S.  363^  402, 
4ft  L.  ed.  232,  238,  24  Sup.  Ct.  Rep.  109; 
Com-  V,  Dun,  126  Ky.  108,  10  L.R.A.(N.S.) 
920,.  102  S.  W.  859. 

Vfe/gtf  J«,  delivered,  the  opinion  oi  the 
ooiirt:   . 
The  plaiiitiflt  proewred  a  tcmporaiy  m* 

junction  against  the  defendant^  restraining 
thenol  from  levying  a  certain  tax  warranty 
and  from  a  judgment  vacating  such  in- 
junction  and  for  costs  this  appeal  is  takepu 
The  plaintiff  is  a  piano  company^  an  Illi- 
nois corporation,  with  iAs  office  aad  head- 
quarters at  Chicago,  and  had.  a  branch  .of 
ita  selliiog  business  at  Topeka  in  charge  of 
a  manager,  a  portion  of  its  instruments 
being,  sold  on  credit  by  instalments,  the 
purchaser  executing  a  conditional  sale  con- 
tract^ in  which  he  promises,  to  make  payt 
ment  at  the  Chicago  office,  the  seller  to 
retain  title  until  the  payments  are  made. 
The  usual  course  of  business  was  to  for- 
ward the  originalii  to  the  home  office^  where 
they  were  retained,  copies  being  returned 
to  the  register  of  deeds  for  filing.  Some 
of  the  custom^s  sent  their  payments  to 
Chic^o^  hut  it  was  admitted  that  practi- 
cally all  made  them  at  the  local  office, 
where  credit  was  given  on  the  books:  the 
cash  being  sent  to  Chicago.  It  was  testi- 
fied that  neither  the  sale  contracts  nor  the 
payments  made  on  them  were  permitted  to 
L.K.A.1917B. 


be  used  in  the  business  at  Topeka,  and  that 
the  proceeds  of  local  cash  sales  were  kept 
distinct  and  separate  from  those  received 
on  these  contracts.  The  taxation  of  $1,500 
worth  of.  these  contracts  gave  rise  to  this 
controversy,  the,  plaintiff  claiming  that  they 
had  no  taxable  situs  in  Shawnee  county. 
The  court  made  no  findings  of  fact,  but 
there  was  testimony  in  support  of  the  plain- 
tiff's claims,  as  already  indicated.  It  was 
also  brought  out  that  as  each  payment 
matures  a  notice  is  maile4  to  the  customer 
from  the  Chicago  office,  with  a  notation 
that  the  payments  may  be  made,  if  desired, 
at  the  Topeka  store,  to  which  the  note 
is  sent,  thus  giving  the  customer  the  option 
to  pay  here,  although  the  contracts  are,  by 
their  terms,  payable  at  Chicago:  that  all 
the  proceeds  are  sent  to  Chicago,  and  no- 
part  thereof  retained  for  use  here;  that 
whenever  money  is  needed,  it  is  remitted 
from  the  Chicago  office,  although  usually 
the  local  offices  are  supposed  to  be  self- 
supporting.  In  a  large  number  of  cases 
the  instruments  were  bought  on  monthly, 
payments,  which  were  made  at  the  local 
office»  and  by  those  in  charge  remitted  t6 
the  home  office. 

The  defendants,  contend  that  the  plaintiff 
maintained  a  store  and  stock  of  goods  lA 
Topeka;  that  notea  lor  def^red  payments 
on  pianos  sold,  while  on  their  faces  payable 
in.  Chi/sago,  were  almost  invariably  paid 
here,  and  that  the  important  question  is 
whether  or  not  a  foreign  corporation  may 
establish  a  store  here,  carry  a  stock,  and 
avoid  taxation  upon  its  credits  arising  out 
of  its  business,  thus  gaining  a  preference 
over  local  enterprises.  Admitting  that  only 
property  in  its  jurisdiction  may  be  taxed 
by  the  state,  they  argue  that  the  business 
situs  of  the  notes  was  in  Topeka,  w'here 
they  had,  for  the  purposes  of  collection,  the 
protection  of  Kansas  laws.  The  general 
provision,  of  the  Corporation  Act  (Gen. 
Stat.  1909,  §  1724)  that  foreign  corpora- 
tions doing  business  here,  are  under  lik^ 
restrictions  and  obligations  as  domestic  cor- 
porations is  invoked,  and  also  §  9223  of  the 
General  Statutes  of  1009,.  which  requires 
property  o^  merchants  to  be  listed  where 
their  business  is  usually  done,  which  coun- 
sel concede  means  only  property  employed 
in  such  business,  and  not  all  the  property 
owned  by  such  merchants.  Returns  for 
taxation  were  voluntarily  made  on  the  local 
bank  account  and  average  stock  on  hand^ 
so  that,  as  suggested  by  plaintiff,  the 
pianos  for  which  the  contracts  in  question 
were  given  were  taxed  in  this  jurisdiction. 

It  cannot  be  said,  and  it  is  not  claimed, 
that  these  notes  were  in  Kansas  on  the  1st 
of  March,  or  that  they  ever  remained  here 
for  any  length  of  time.    There  is  no  show- 
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ing  that  they  were  used  in  business  here 
or  otherwise  than  for  collection  and  remit- 
tance to  the  home  oflBce.  Counsel  for  the 
defendant  put  the  matter  thus:  "Do  the 
statutes  authorize  their  taxation;  and  are 
they  subject  to  the  taxing  jurisdiction  of 
the  state?  This  last  question  mean^:  Is 
it  equitable  that  the  credits  should  be  taxed 
here  and  not  elsewhere?" 

Section  0214  of  the  General  Statutes  of 
1009  provides:  "That  all  property  in  this 
:6tate,  real  and  personal,  not  expressly  ex- 
empt therefrom,  shall  be  subject  to  taxation 
in  the  manner  prescribed  by  this  act." 

Section  9215  reads:  "The  term  'personal 
property*  shall  include  ...  all  other 
assets  of  every  comp'any,  incorporated  or 
unincorporated,  and  every  share  or  interest 
in  such  .  .  .  assets,  by  whatever  name 
the  same  may  be  designated." 

Section  9221:  "Money  collected  by  any 
agent  for  any  .  .  .  corporation  which 
is  to  be  transmitted  immediately  to  such 
.  .  .  corporation  shall  not  bis  listed  by 
such  agent;  but  such  agent  shall  if  required 
by  the  assessor  state  under  oath  the  amount 
of  money  in  his  hands  and  to  whom  the 
same  is  to  be  transmitted." 

In  Wilcox  T.  Ellis,  14  Kan.  688,  19  Am. 
Rep.  107,  a  resident  of  Butler  county  who 
had  contracted  to  sell  certain  land  in  Illi- 
nois had  taken  notes  tiierefor  which  were 
deposited  with  certain  bankers  in  that 
state,  and  it  was  held  that  he  was  not 
taxable  here  upon  these  notes.  In  the 
opinion  it  was  said:  "Then  what  is  there 
in  Kansas  to  be  taxed?  Certainly  no  tangi- 
ble property;  and  not  even  any  intangible 
property  that  needs  any  protection  from  our 
laws.  Everything  is  and  has  been  in  Illi- 
nois. .  Nothing  pertaining  to  the 
notes,  or  to  the  debt  which  they  evidence, 
lias  ever  been  in  Kansas  except  that  the 
owner  of  the  notes  resides  in  Kansas." 

Prominence  was  given  to  the  fact  that 
the  owner  of  the  notes  still  owned  the  land 
and  was  liable  for  the  taxes  thereon,  and 
the  injustice  of  requiring  him  to  pay  the 
additional  tax  on  the  notes  whenever  with- 
in the  jurisdiction  of  this  state  was  con- 
sidered. In  Fisher  v.  Rush  County,  19 
Kan.  414,  a  citizen  of  Rush  county  who 
had  sold  certain  real  estate  in  Iowa  and 
received  promissory  notes  in  part  consid- 
eration secured  by  mortgage  thereon,  both 
made  payable  in  Iowa  and  left  there  for 
collection,  and  had  never  been  in  Kansas, 
was  held  not  liable  here  for  taxes  thereon. 
The  correlative  terms  of  taxation  and  pro- 
tection were  given  force  in  the  decision, 
and  it  was  pointed  out  that  personalty  does 
not  always  follow  the  owner  if  the  business 
transacted  or  the  situs  of  the  notes  be  not  I 
in  the  state  where  the  owner  resides.  In 
X..R.A.1917B. 


Gibbins  v.  Adamson,  5  Kan.  App.  90,  48 
Pac.  871,  it  was  found  that  the  plaintiff 
was  the  owner  of  a  mortgage  on  lands  in 
Jackson  county,  securing  a  note  for  $6,000, 
but,  having  given  his  own  note  for  $2,800 
to  a  resident  of  Missouri,  had  indorsed  the 
$6,000  note  and  assigned  the  mortgage  to 
him  as  collateral  security,  and  they  were 
thereafter  continuously  held  in  Missouri 
until  after  March  1,  1887;  that,  March  24, 
1887,  the  mortgage  note  having  been  paid 
to  the  plaintiff,  the  mortgage  was  released 
by  the  Missouri  holder,  and  it  was  held 
that  the  plaintiff  was  properly  chargeable 
with  taxes  thereon,  his  domicil  being  deemed 
the  taxable  situs.  This  was  affirmed  by 
this  court.  Gibbins  v.  Adamscm,  58  Kan. 
818,  51  Pac.  1101.  It  was  held  in  Kingman 
County  v.  Leonard,  57  Kan.  531,  5S5,  34 
L.R.A.  810,  57  Am.  St.  Rep.  34T,  46  Pac. 
961,  that  judgments  rendered  by  the  courts 
of  this  state  in  favor  of  and  owned  by 
citizens  of  other  states  are  not  taxable 
here.  It  was  said  to  be  quite  well  settled 
that  choses  in  action  belonging  to  a  non- 
resident in  the  hands  of  a  managing  agent 
within  the  state  are  taxable;  also  that 
"some  weight  at  least  should  be  given  to 
the  rule  that  credits  are  generally  regarded 
as  residing  with  the  creditor.  The  case  of 
Fisher  v.  Hush  County,  supra,  is  an  extreme 
one,  and  has  been  criticized." 

In  Mccartney  v.  Caskey,  66  Kan.  412, 
414,  71  Pac.  833,  tax  sales  certificates  is- 
sued by  a  county  treasurer  of  this  state 
on  sales  of  real  estate  for  delinquent  taxes, 
owned  by  a  nonresident,  were  held  ntft  sub- 
ject to  taxation  in  this  state.  The  plain- 
tiff, a  resident  of  CaKforaia,  employed  an 
agent  to  bid  for  real  estate  at  tax  sale?, 
and  the  certificates  were  sometimes  kept  in 
California  and  sometimes  at  the  agent's 
office  in  Kansas.  It  was  there  said:  "If 
the  owner  be  a  nonresident  the  certificate 
has  no  situs  in  this  state." 

Kingman  County  v.  Leonard  was  fol- 
lowed as  controlling  authority,  and  atten- 
tion was  called  to  the  criticism  therein  of 
Fisher  v.  Rush  County.  In  Johnson  Coun- 
ty V.  Hewitt,  76  Kan.  816,  14  L.R.A.(N.S.) 
493;  93  Pac.  181,  promissory  notes,  belong- 
ing to  a  nonresident  of  Kansas,  given  by 
a  resident  of  Missouri  and  secured  by  trust 
deeds  of  real  estate  in  Missouri,  which  had 
never  been  brought  into  this  state,  but 
which  were  left,  for  safe-keeping  only,  in 
a  bank  vault  in  Missouri,  were  held  to  con- 
stitute personal  property  with  its  location 
at  the  residence  of  owner.  It  was  pointed 
out  (76  Kan.  821)  that  the  statute  places 
tax  sftle  certificates,  judgments,  notes, 
bonds,  and  mortgages,  and  all  evidences  of 
debt  secured  by  a  lien  on  real  estate  in 
the  same  category,  and  distinguishes  them 
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from  tangiUe  personal  property.  Kingman 
County  T,  Leonard  and  Mecartney  v.  Cas- 
key  were  cited.  It  was  said  that  the  doc- 
trine that  the  note  is  only  the  evidence  of 
the  debt  constituting  the  owner's  tangible 
property  is  thoroughly  established.  As  to 
the  intims^ion  that  such  property  might 
acquire  a  situs  here  for  the  purpose  of 
taxation,  it  was  declared:  "Notes,  mort- 
gages>  tax  sale  certificates,  and  the  like 
might  be  Inrought  into  the  state  for  some- 
thing more  than  a  temporary  purpose,  be 
devoted  to  some  business  use  here,  and  thus 
become  incorporated  with  the  property  of 
this  state  for  revenue  purposes.  Such  a 
situs  has  aptly  been  termed  a  'business 
situs'"  (citing  authorities).  76  Kan.  822. 
That  to  establish  an  independent  business 
situs  generally,  the  element  of  the  separa- 
tion from  the  domicil  of  the  owner  and 
fairly  permanent  attachment  to  some  for- 
eign locality  should  appear,  ^together  with 
some  business  use  of  them  or  some  power 
of  managing,  controlling,  or  dealing  with 
them  in  a  business  way.  "A  merely  tran- 
sitory presence  in  a  foreign  state  or  a 
naked  custody  for  safe-keeping  is  not 
enough.*'    76  Kan.  823. 

Also  that  probably  the  weight  of  author- 
ity would  not  now  sustain  the  holding  in 
Fisher  v.  Rush  Coimty  that  the  property 
had  a  business  situs  in  Iowa  because  it 
was  left  there  for  collection.  "Although 
much  confusion  still  exists,  legal  thought 
upon  the  subject  of  the  taxation  of  intangi- 
ble property  has  been  considerably  clarified 
since  the  opinions  in  the  Wilcox  and  the 
Fisher  Cases  were  written,  and  many  of 
the  arguments  there  advanced  would  now 
be  regarded  as  unsatisfactory."  76  Kan. 
826. 

In  the  recent  case  of  Freedom  Twp.  v. 
Douglas,  —  Kan.  — ,  60  Pac.  1147,  holding 
valid  chapter  276  of  the  Laws  of  1905  pre- 
scribing where  the  property  of  certain  in- 
surance companies  shall  be  listed  for  taxa- 
tion, it  was  stated  that  '^t  is  entirely  com- 
petent for  the  legislature,  except  as  limited 
by  the  Constitution,  to  fix  the  situs  of 
property,  tangible  and  intangible,  for  the 


purposes  of  taxation.  37  Cyc.  947.  In  the 
absence  of  specific  legislation,  debts  evi- 
denced by  notes  and  mortgages  are  ordi- 
narily taxed  at  the  domioil  of  the  owner." 

If  the  equities  of  the  correlative  doctrine 
of  taxation  and  protection  are  to  be  con- 
sidered, then  so  long  as  the  notes  in  con- 
troversy remained  in  Illinois,  the  residence 
oi  the  owner,  they  were  under  the  protec- 
tion of  the  Illinois  laws.  Their  transmis- 
sion here  for  payment  and  remittance  can- 
not reasonably  be  said,  as  a  matter  of  law, 
to  localize  them  for  taxation,  the  legisla- 
ture never  having  evinced  such  a  purpose. 

Attention  is  called  to  the  case  of  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Board  of  Asses- 
sors, 221  U.  S.  346,  55  L.  ed.  762,  L.R.A. 
1915C,  903,  31  Sup,  Ct.  Rep.  550,  holding 
certain  choses  in  action  owned  by  an  in- 
surance company  doing  business  in  Louisi- 
ana taxable  there.  But  in  that  case  the 
legislature  had  enacted,  among  other  things, 
that  "no  nonresident,  either  by  himself  or 
through  any  agent,  shall  transact  business 
here  without  paying  to  the  state  a .  corre- 
sponding tax  with  that  exacted  of  its  own 
citizens;  and  all  bills  receivable,  obliga- 
tions»  or  credits  arising  from  the  business 
done  in  this  state  are  hereby  declared  as- 
sessable within  this  state,  and  at  the  busi- 
ness doroieil  of  said  nonresident,  his  agent 
or  representative." 

The  effect  of  the  decision  was  that  the 
legislature  had  power  thus  to  localise  for 
the  purpose  of  taxation  the  situs  of  the 
credits  there  involved.  But  here  we  find 
no  expression  of  legislative  intention  to  fix 
a  local  situs,  and,  whether  important  or 
not,  no  equitable  pressure  requiring  such 
localization. 

The  situation  presented  is  one  which,  un- 
der the  general  rule,  permits  and  calls  for 
the  operation  of  the  maxim  that  personal 
property  follows  the  domicil  of  the  owner. 

The  judgment  is  reversed. 

All  the  Justices  concur. 
Petition  for  rehearing  denied. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAIi  COURT. 

MARY  A*  BOLSTER,  Admrx.,  etc.,  Appt., 

V. 

CITY  OF  LAWRENCE. 

(—  Mass.  — ,  114  N.  E.  722.) 

Municipal    corporations  ^  collapse    of 
l>atlihouse  —  liability. 

A  municipal  corporation  is  not  liable  for 
Injury  caused  by  the  collapse  of  a  structure 
L.R.A.1917B. 


erected  and  maintained  under  statutory  au- 
thority as  a  bathhouse  for  the  free  use  of 
the  public,  although  it  is  authorized  to 
make  a  small  charge  for  accommodations 
furnished. 

For  other  caaeSf  see  Municipal  Corporations, 
n.  g,  1,  in  Dig.  1-S2  N,  /J. 

(January  4,  1917.) 

Xote.  —  The  liability  of  municipal  cor- 
porations for  injuries  through  imsafe  con- 
ditions  in   parks  or  other   public  grounds 
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APPEAL  hy  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Essex  County 
sustaining  a  demurrer  to  a  declaration  in 
an  action  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate  alleged  to 
^ave  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  Scott  Peters,  Harry  JT. 
Cole,  Frederick  H.  Magison,  and  Wll- 
bert  F.  Barrett,  for  appellant: 

When  a  municipal  corporation  is  acting 
for  the  benefit  of  its  citizens  alone,  and  is 
not  acting  under  a  duty  imposed  by  the 
state,  it  is  liable  for  the  negligent  manage- 
ment of  its  corporate  property  as  a  private 
corporation  would  be. 

Hildreth  v.  Lowell,  11  Gray,  345;  Haskell 
V.  New  Bedford,  108  Mass. '208;  Perry  v. 
Worcester,  6  Gray,  544,  66  Am.  Dec.  431; 
Oliver  v.  Worcester,  102  Mass.  489,  3  Am. 
Rep.  485;  Emery  v.  Lowell,  104  Mass.  13; 
Little  V.  Holyoke,  177  Mass.  114,  52  L.R.A. 
417,  '68  N.  E.  170;  Anthony  v.  Adams,  1 
Met.  284;  Sullivan  v.  Holyoke,  135  Mass. 
273;  Hawks  v.  Charlemont,"  107  Mass.  414; 
Deane  v.  Randolph,  132  Mass.  475;  Boston 
Belting  Co.  v.  Boston,  149  Mass.  44,  20  X. 
£.  320;  Dickinson  v.  Boston,  188  Mass.  595, 
1  L.R.A.(N.S.)  664,  75  N.  E.  68;  Waldron 
V.  Haverhill,  143  Mass.  582,  10  N.  E.  481? 
Bates  V.  Westborough,  151  Mass.  174,  7 
L.R.A,  166,  23  N.  E.  1070;  Butman  v.  New- 
ton, 179  Mass.  1,  88  Am.  St.  Rep.  349,  60 
N.  E.  491 ;  Rhobidas  ▼.  Concord,  70  N.  H. 
90,  51  L.R.A.  381,  85  Am.  St.  Rep.  604*,  47 
Atl.  82;  MoGraw  ▼.  District  of  Columbia, 
3  App.  D.  C.  406,  25  L.R.A.  691;  Doherty 
V.  Braintree,  148  Mass.  495,  20  N.  E.  106. 

Mr.  Daniel  J.  Murphy,  for  appellee: 

There  caa,  of  course,  be  no  recovery  for 
death  unless  given  by  statute,  and  there  is 
no  statute  that  enlarges  the  common-law 
liability  as  to  municipal  corporations  in  a 
case  like  the  present. 

Donohue  v.  Newburyport,*  211  Mass.  561, 
t)8  N.  E.  1081,  Ann.  Cas.  1913B,  742;  O'Don- 
nell  V.  North  Attleborough,  212  Mass.  243, 
98  N.  E.  1084. 

Where  there  has  been  no  pecuniary  pri- 
vate or  corporate  advantage  in  the  perform- 
ance of  a  public  service,  defendant  is  not 
liable  for  mere  neglect  in  the  performance 
vOf  the  public  duty. 

I  Hill  y.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332;  Moynihan  v.  Todd,  188  Mass.  301, 
108  Am.  St.  Rep.  473,  74  N.  E.  367;  Dono- 


hue T.  Newburyporr,  supra;  Eastmaa  Y, 
Meredith,  36  N."  H.  284,  72  Am.  Dec.  802; 
Haley  v.  Boston,  191  Mass.  291,  6  Jj.VUL 
(N.S.)  1005,  77  N.  E.  888;  Johnson  ▼.  Som- 
erville,  195  Mass.  370,  10  L.R.A.(N.8.)  715, 
81  N.  E.  268;  Hafford  v.  New  Bedford,  1« 
Gray,  297;  Fisher  v.  Boston,  104  Mass.  87, 
6  Am.  Rep.  196;  Pettingell  v.  Chelsea,  161 
Mass.  368,  24  L.R.A.  426,  87  N.  E.  380; 
Howard  v.  Worcester,  153  Mass.  426,  12 
L.R.A.  160,  25  Am.  St.  Rep.  «51,  27  K.  E. 
11;  Morrison  V.  Lawrence,  98  Mass.  219; 
Buttrick  v.  Lowell,  1  AMen,  172,  79  Am. 
Dec.  721;  Sampson  v.  Boston,  161  Mass. 
288,  37  N.  E.  177;  Tindley  v.  Salem,  137 
Mass.  171,  50  Am.  Rep.  289;  Harrington 
V.  Worcester,  186  Mass.  594,  72  N.  E.  826; 
Rome  V.  Worcester,  188  Mass.  807,  74  N.  E. 
370;  Barry  v.  Smith,  191  Mass.  78,  5  L.R.A. 
(N.S.)  1028,  77  N.  E.  1099,  6  Ann.  Cas. 
817;  Smith  v.  Gloucester,  201  Mats.  329, 
87  N.  E.  626;  Postal  Teleg.-Cable  Co.  v. 
Worcester,  202  Mass.  820,  88  N.  E.  777; 
Hathaway  v.  Everett,  205  Mass.  246,  137 
Am.  St.  Rep.  436,  91  N.  E.  296;  Kerr  r. 
Brookline,  208  Mass.  190,  34  L.R.A.(N.S.) 
464,  94  N.  E.  257;  McGraw  v.  District  of 
Columbia,  3  App.  D.  C.  405,  25  L.R.A.  691. 

Rwggf  Ch.  J.,  delivered  tlie  opinion  of 
tbe  court: 

The  allegatioDs  in  the  several  counts  of 
the  plaintiff's  declaration,  so  far  as  now 
material,  are  in  substance  that  the  defend- 
ant city  maintained  and  operated  a  bath- 
house established  by  it  on  the  shore  of  the 
Merrimac  river,  whereby  the  plaintiff's  in- 
testate, who  had  resorted  to  the  bathhouse 
for  the  enjoyment  of  the  facilities  there  af- 
forded, while  in  the  exercise  of  due  car^ 
was  mortally  injured  by  the  giving  way  of 
the  structure  and  its  approaches,  resulting 
from  the  negligence  of  the  defendant  and 
its  servants.  The  bathhouse  was  main- 
tained under  Rev.  Laws,  chap.  25,  §§  20,  21. 
Thereby  the  defendant  was  authormed  to 
purchase  or  lease  land  and  erect  or  repair 
a  building  ''for  public  baths"  and  to  '"make 
open  bathing  places"  and  to  "provide  in- 
struction in  swimming,"  and  also  to  "estab- 
lish rates  for  the  use  of  such  baths."  There 
is  no  averment  that  the  defendant  made  any 
charge  for  the  upo  of  the  bathhouse.  The 
argument  before  us  proceeded  upon  the  as- 
sumption that  no  charge  was  made,  and 
that    the    bathhouse    was    established    and 


other  than  streets  is  discussed  in  the  note 
to  Bernstein  v.  Milwaukee,  L.R.A.1915C, 
435,  and  see  later  cases,  Nashville  v.  Burns, 
L.R.A.1915D,  1108;  Ackeret  v.  Minneapolis, 
L.R.A.1915D,  1111;  and  Hibbard  v.  Wichita, 
L.R.A.1917A,  399. 

Many  other  specific  aspects  of  the  general 
L.R.A.1917B. 


subject  of  municipal  liability  as  affected  by 
the  distinction  between  puDlie  or  govern- 
mental and  private  or  proprietary  functions 
are  treated  in  annotation  cited  in  the  In- 
dexes to  L.R.A.  Notes  under  the  title,  "Mu- 
nicipal Corporations,"  subtitle  "Liability 
for  damages." 
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maintained  for  the  free  use  of  the  public. 
The  oa^e  xnuat  be  considered  on  that  footing. 
The  general  principles  of  law  by  which 
claims  for  liability  in  tort  against  cities 
and  towns  must  be  determined  are  well  es- 
tablished. The  municipality,  in  the  ab- 
aence  of  special  statute  imposing  liability, 
is  not  liable  for  the  tortious  acts  of  its  of- 
ficers and  servants,  in  connection  with  the 
gratuitous  performance  of  strictly  public 
functions,  imposed  by  mandate  of  the  legis- 
lature or  undertaken  voluntarily  by  its  per- 
mission, from  which  is  derived  no  special 
corporate  advantage,  no  pecuniary  profit, 
and  no  enforced  contribution  from  indi- 
viduals particularly  benefited  by  way  of 
-compensation  for  use  or  assessment  for  bet- 
terments. A  city  or  town  is  not  liable  there- 
fore for  negligent  or  tortious  acts  in  the 
conduct  of  schools  (Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332),  the  construc- 
tion of  schoolhouses  (Howard  v.  Worcester, 
153  Mass.  426,  12  L.R.A.  160,  25  Am.  St. 
Rep.  651,  27  N.  E.  11),  the  maintenance  of 
a  city  hall  solely  for  public  uses  (Kelley  v. 
Boston,  186  Mass.  J  65,  66  L.R.A.  429,  71 
K.  E.  299),  of  shade  trees  (Donohue  v.  New- 
buryport,  211  Mass.  561,  98  N.  E.  1081, 
Ann.  Cas.  1913B,  742),  of  a  house  of  in- 
dustry (Cur ran  v.  Boston,  151  Mass.  505, 
8  L.R.A.  243,  21  Am.  St.  Rep.  465,  24  N.  E. 
781),  of  a  public  park  (Holleran  v.  Bos- 
ton, 176  Mass.  75,  57  N.  E.  220),  in  the 
printing  of  committee  reports  (Howland  v. 
Maynard,  159  Mass.  434,  21  LJI.A.  500,  38 
Am.  St.  Rep.  445,  34  N.  E.  515).  Kor  is  it 
answerable  for  the  acts  of  police  officers 
(Buttrick  v.  Lowell,  1  Allen,  172,  79  Am. 
Dec.  72l),  highway  surveyors  (Dupuis  v. 
Fall  River,  223  Mass.  73,  111  N.  E.  706; 
Smith  V.  Gloucester,  201  Mass.  329,  87  N. 
E.  626),  road  commissioners  (McManus  v. 
Weston,  164  Mass.  263,  31  L.R.A.  174,  41 
K.  E.  301),  members  o^f  the  fire  department 
(HafTord  v.  New  Bedford,  16  Gray,  297; 
Pettingell  v.  Chelsea,  161  Mass.  368,  24 
L.R.A.  426,  37  N.  E.  380;  Workman  v.  New 
York,  179  U.  S.  652,  580,  45  L.  ed.  314,  327, 
21  Sup.  Ct.  Rep.  212),  assessors  (Rossire  v. 
Boston,  4  Allen,  67;  Hathaway  v.  Everett, 
205  Mass.  246,  137  Am.  St.  Rep.  436,  91 
N.  E.  296),  selectmen  (Gushing  v.  Bedford, 
125  Mass.  526;  Pinkerton  V.  Randolph,  200 
Mass.  24,  86  N.  E.  892),  boarda  of  aldermen 
(Child  ▼.  Boston,  4  Allen,  41,  61,  81  Am. 
I)ec.  680),  the  city  government  (Griggs  v. 
Poote,  4  Allen,  195),  licensing  boards  (Mc- 
Oinnis  ▼.  Medway,  176  Miss.  67,  67  N.  E. 
210),  tax  collectors  (Alger  v.  Kaston,  119 
Mass.  77),  constable  and  deputy  collector 
of  taxes  (Dunbar  v.  Boston,  112  Mass.  75), 
overseers  of  the  poor  ( New  Bedford  v.  Taun- 
ton, 9  Allen,  207),  servants  in  the  discharge 
of  fireworks  (Tindley  v.  Salem,  137  Mass. 
L.R.A.1917B. 


171,  50  Am.  Rep.  289  >,  those  in  charge  of 
celebrations,  playgrounds,  and  public  amuse- 
ments (Kerr  v.  Brookline,  208  Mass.  190, 
34  L.R.A.(N.S.)  464,  94  N.  E.  257;  Hig- 
ginson  v.  The  Treasurer  (Higginson  v. 
Slattery)  212  Mass.  583,  588,  42  L.R.A. 
(N.S.)  215,  99  N.  E.  523),  boards  of  health 
(Barry  v.  Smith,  191  Mass.  78,  88,  01,  5 
L.R.A.(N.S.)  1028,  77  N.  E.  1090,  6  Ann. 
Cas.  817),  other  health  officers  (Harring- 
ton v.  Worcester,  186  Mass.  691,  598,  72 
N.  E.  326),  collectors  of  refuse  (Johnson  v. 
Somerville,  195  Mass.  370,  10  L.R.A.(N.S.) 
715,  81  N.  E.  268),  gatemen  or  draw  ten- 
ders (ButterHeld  v.  Boston,  148  Mass.  544, 
2  L.R.A.  447,  20  N.  E.  113;  Hawes  v.  Milton, 
213  Mass.  446,  100  N.  E.  665),  transit  and 
subway  commissioners  (Mahoney  v.  Boston, 
171  Mass.  427,  50  N.  E.  939,  4  Am.  Neg. 
Rep.  395),  and  officers  charged  with  enforce- 
ment of  statutes  as  to  the  removal  of  wires 
and  electric  appliances  from  streets  (Postal 
Teleg.-Cable  Co.  v.  Worcester,  202  Mass. 
320,  88  N.  E.  777). 

On  the  other  hand  a  municipality  is  an- 
swerable for  the  acts  of  its  servants  or 
agents  in  the  conduct  of  functions  volun- 
tarily undertaken  for  its  own  profit  and 
commercial  in  character,  or  to  protect  its 
corporate  interests  in  its  own  way.  Thus 
it  is  liable  for  the  acts  of  agents  specially 
selected  and  deputed  to  repair  highways  to 
the  exclusion  of  those  public  officers  pro- 
vided by  the  law,  on  the  groiind  that  it  is 
protecting  by  quasi  private  instrumentali- 
ties its  pecuniary  interest  growing  out  of 
statutory  liability  for  defects  In  highways. 
Butman  v.  Newton,  179  Mass.  1,  88  Am.  St. 
Rep.  349,  60  N.  E.  401;  Waldron  v.  Haver- 
hill, 143  Mass.  582,  10  N.  E.  481.  It  is  lia- 
ble on  the  same  ground,  for  agencies  used 
in  lighting  streets.  Dickinson  v.  Boston, 
188  Mass.  595,  1  L.R.A.(N.S.)  664,  76  N. 
E.  68;  Sullivan  v.  Holyoke,  136  Mass.  273. 
So  also  it  is  liable  for  negligence  in  the 
management  of  its  water  department  (Hand 
V.  Brookline,  126  Mass.  324;  Lynch  v. 
Springfield,  174  Mass.  430,  54  N.  E.  871; 
Johnson  v.  Worcester,  172  Mass.  122,  51 
N.  E.  519),  in  the  operation  of  its  sewer 
system  (O'Brien  v.  Worcester  172  Mass.  348, 
52  N.  E.  385,  5  Am.  Neg.  Rep.  171;  Allen 
V.  Boston,  159  Mass.  324,  38  Am.  St.  Rep. 
423,  34  N.  E.  519),  in  running  a  ferryboat 
(Davies  v.  Boston,  190  Mass.  194,  76  N.  E. 
663,  20  Am.  Neg.  Rep.  108),  in  the  letting 
of  a  public  hall  for  profit  (Little  v.  Holyoke, 
177  Mass.  114,  52  L.R.A.  417,  58  N.  E. 
170;  Oliver  v.  Worcester,  102  Mass.  489, 
499,  3  Am.  Rep.  485),  in  managing  a  farm, 
partly  for  the  support  of  its  poor,  partly 
for  the  maintenance  of  its  highway  depart- 
ment, and  partly  for  the  production  of  in- 
come  (Neflf  V.  Wellesley,  148  Mass.  487,  2 
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L.R.A.  500,  20  N,  E.  Ill),  in  the  operation 
of  a  Btone  crusher  for  profit  (Duggan  v. 
Peabody,  187  Mass.  349,  73  N.  E.  206,  17 
Am.  Neg.  Rep.  559;  Collins  v.  Greenfield, 
172  Mass.  78,  51  N.  £.  454),  and  in  the 
maintenance  of  electric  and  gas  lighting 
plants,  for  the  use  of  which  rates  are 
charged  (O'Donnell  v.  North  Attleborough, 
212  Mass.  243,  98  N.  E.  1084 ) . 

The  difficulty  lies  not  in  the  statement  of 
the  governing  principles  of  law,  but  in  their 
application  to  particular  facts.  The  under- 
lying test  is  whether  the  act  is  for  the  com- 
mon good  of  all  without  the  element  of  spe- 
cial corporate  benefit  or  pecuniary  profit. 
If  it  is,  there  is  no  liability,  if  it  is  not, 
there  may  be  liability.  That  it  may  be  un- 
dertaken voluntarily  and  not  under  com- 
pulsion of  statutes  is  not  of  consequence. 
Tindley  y.  Salem,  137  Mass.  171,  50  Am. 
Rep.  289. 

The  maintenance  of  free  public  baths  upon 
the  bank  of  a  river  is  in  its  essence  a  pub- 
lic benefit.  It  is  manifestly  in  the  inter- 
eats  of  the  public  health  that  the  people 
have  abundant  facilities  for  cleanliness.  Op- 
portunity for  swimming  under  sanitary  con- 
ditions and  under  the  protection  and  with 
the  instruction  of  public  officers  tends  to- 
ward the  amusement  of  the  people,  as  well 
as  their  healthful  and  athletic  exercise.  It 
belongs  to  the  same  class  of  public  service 
as  municipal  playgrounds  and  swimming 
pools  for  small  children.  It  is  a  kind  of 
social  advantage  which  the  commonwealth 
long  has  provided  at  Xantasket  and  Revere 
beaches  on  a  considerable  scale.  It  is  in  its 
intrinsic  characteristics  a  project  for  the 
general  good  of  all  the  public. 

The  only  doubtful  aspect  of  the  case 
arises  from  the  circumstances  that  the  stat- 
ute empowers  the  cities  and  towns  which 
vote  to  adopt  its  provisions,  ^'to  establish 
rates  for  the  use  of  such  baths,"  and  thus 
possibly  to  derive  a  revenue  or  profit  from 
the  undertaking.  But,  as  has  been  pointed 
out,  there  is  no  allegation  that  there  has 
been  any  rate  charged  in  the  case  at  bar. 
The  simple  possibility  that  a  charge  might 
have  been  made  is  not  enough  to  transform 
that  which  in  its  main  features  as  actually 
conducted  is  a  purely  public  duty  rendered 
for  the  common  good  into  a  quasi  commer- 
cial adventure. 

In  this  respect  the  case  is  indistinguish- 
able in  principle  from  city  hospitals  main- 
tained, not  infrequently  under  special  stat- 
ute, for  the  performance  of  a  duty  assumed 
for  the  benefit  of  the  public.  Although  puch 
institutions  may  receive  pay  patients,  their 
public  character  is  not  lost  thereby,  and 
no  liability  attaches  to  the  municipality  aris- 
ing from  negligence  of  those  in  charge.  Ben- 
ton v.  City  Hospital,  140  Mass.  13,  54  Am. 
Rep.  436,  1  N.  E.  836.  The  case  at  bar  is 
L.R.A.1917B. 


somewhat  similar  to  that  where  a  city  has 
been  exonerated  from  responsibility  for  neg- 
ligence in  the  care  of  its  city  hall,  although 
housed  in  it  rent  free  were  the  commercial 
revenue  yielding  departments  of  water,  sew- 
er, and  ferries.  Kelley  v.  Boston,  186  Mass. 
165,  66  L.R.A.  429,  71  K  E.  299.  It  is  not 
unlike  the  cases  where  a  slight  revenue  is 
obtained  from  the  labor  performed  at  a  pub- 
lic workhouse  (Curran  v.  Boston,  151  Mass. 
505,  8  L.R.A.  243,  21  Am.  St.  Rep.  465,  24 
X.  E.  781),  a  charge  sufficient  to  cover  the 
bare  cost  of  removal  of  steam  engine  ashes 
is  collected  in  connection  ^ith  the  gratui- 
tous removal  of  all  ashes  from  dwelling 
houses  (Haley  v.  Boston,  191  Mass.  291,  5 
L.R.A.(N.S.)  1005,  77  N.  E.  888),  or  a 
rental  is  received  for  the  use  of  the  tunnel 
and  subways  in  Boston  (Mahoney  v.  Bos- 
ton, 171  Mass.  427,  50  N.  E.  939,  4  Am.  Neg. 
Rep.  395 ) ,  in  each  of  which  it  has  been  held 
that  the  comparatively  insignificant  element 
of  income  received  did  not  affect  the  domi- 
nating public  character  of  the  enterprise^ 
and  did  not  render  the  city  liable  for  the 
torts  of  public  officers  and  servants  in  per- 
forming such  public  duty. 

A  similar  conclusion  w*as  reached,  as  to 
liability  for  negligence  in  the  operation  of  a 
bathhouse  maintained  by  public  authority^ 
in  McGraw  v.  District  of  Columbia,  3  App. 
D.  C.  405,  25  L.R.A.  691,  although  it  does 
not  appear  directly  in  that  case  that  there 
was  authority  to  make  any  charge. 

It  follows  that  for  the  acts  set  forth  in 
the  plaintiff's  declaration  the  defendant  is 
not  liable  on  the  broad  ground  recognized 
in  most  jurisdictions  that  in  the  establish- 
ment and  maintenance  of  purely  public  in- 
strumentalities devoted  to  the  common  good, 
as  is  a  bathhouse  under  the  circumstances 
here  disclosed,  it  acted  as  an  agency  of  gov- 
ernment in  the  performance  of  duties  as- 
sumed solely  for  the  benefit,  of  the  public. 
See  Donohue  v.  Newburyport,  211  Mass.  561, 
565,  98  N.  E.  1081,  Ann.  Caa.  1913B,  742. 

The  demurrer  to  the  plaintitTs  declaration 
was  sustained  rightly  and  judgment  in  favor 
of  the  defendant  is  affirmed. 


NEW  YORK  COURT  OF  APPEALS, 

JULIUS  FRANK  et  al.,  Respts., 

V. 

THEODORE  CARTER,  Appt. 
(219  X.  Y.  35,  113  N.  E.  549.) 

Husband  and  wife  ^  Illegal  marriage 
—  necessaries  —  liability. 

One  who  has  gone  through  a  form  of  mar- 

Note.  ^  As  to  liability  for  necessaries 
furnished  reputed  wife,  see  annotation  fol- 
lowing this  case,  post,  1290. 
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riftge  with  a  woman  already  married  to  an- 
other, and  who  lives  with  her  and  holds 
her  out  a  9  his  wife,  cannot  defeat  a  daim 
for  neceesaries  furnished  her,  by  setting  up 
the  illegality  of  the  marriage. 
For  other  ceases,  Bee  Husband  and  Wife,  L 
a,  2,  in  Dig,  1^2  If,  8. 

(July  11,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  affirming 
a  judgment  of  the  8t.  Lawrence  County 
Court  which  affirmed  a  judgment  of  a  jus- 
tice of  the  peace  in  plaintiffs'  favor,  in  an 
action  brought  to  recover  the  purchase 
price  of  certain  goods  claimed  to  have  been 
purchased  of  plaintiffs  on  defendant's  cred- 
it by  his  alleged  wife.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  thft  opinion. 

Mr.  Hermon  J.  Donavin,  for  appellant: 

The  articles  sold  do  not  come  within  the 
scope  of  necessaries,  but  even  if  they  did^ 
Carter  would  not  be  liable,  as  what  evi- 
dence there  is  on  this  point  tends  to  show 
that  she  was  amply  provided  for,  with  no 
evidence  to  the  contrary. 

Wanamaker  v.  Weaver,  176  N.  Y.  76,  66 
L.R.A.  629,  98  Am.  St.  Rep.  621,  68  N.  £. 
135. 

Defendant's  marriage  was  void  ab  initio, 
and  he  never  became  the  husband  of  Mary 
Howard  Moore,  and  she  nsrrar  badajae  hte 
wife. 

Hopper  V.  Hopper,  92  Hun,  416,  36  N.  Y. 
Supp.  610;  Blinks  v.  Blinks,  5  Mise.  198, 
26  N.  Y.  Supp.  76S;  Park  v.  Park,  24  Mise. 
372,  63  N.  Y.  Supp.  677. 

Mr.  John  C.  Tnllooh,  for  respondents: 

Defendant  must  either  pay  for  the  goods 
purchased  or  the  plaintiffs  must  loso  the 
amount  of  their  claim,  and  defendant  hav- 
ing accredited  Mary  Howard  Carter  as  his 
agent,  the  loss,  if  any,  should  fall  on  him. 

Bickford  v.  Menier,  107  N.  Y.  4tO,  14 
N.  E.  438;  Walsh  v.  Hasrtford  F.  Ins.  Co. 
73  N.  Y.  10;  Bank  of  Monongahela  Valley 
V.  West<m,  172  N.  Y.  266,  64  N.  B.  946; 
Merkel  v.  Lasard,  114  App.  Div.  28,  90 
K.  Y.  Snpp.  686;  Barnes  v.  Long  Island 
Real  Estate  Exch.  ft  Invest.  Co.  88  App. 
Div.  91,  84  N.  Y.  SUpp.  961;  Qark  v. 
Metropolitan  Bank,  8  Duer,  248;  Story, 
Agency,  §  127;  Stainer  v.  Tysen,  8  Hill, 
279;  Cromwell  v.  Benjamin,  41  Barb.  558; 
Hatch  V.  Leonard,  165  N.  Y.  439,  69  N.  E. 
270;  Wanamaker  v.  Weaver,  176  N.  Y.  77, 
66  L.R.A.  620,  98  Am.  St.  Rep.  621,  68 
N.  E.  135;  Keller  v.  Phillips,  30  N.  Y. 
351;  Zimmer  v.  Settle,  124  N.  Y.  37,  21 
Am.  St.  Rep.  638,  26  N.  E.  341 ;  De  Brau- 
were  v.  De  Brauwere,  203  N.  Y.  460,  38 
L.R.A.  (N.S.)  608,  96  N.  E.  722;  Wilder  v. 
L.R.A.1917B. 


Brokawj  141  App.  Div.  811,  126  N.  Y.  Supp. 
932. 

The  articles  purchased,  being  clothing  of 
the  wife,  were  as  much  necessaries  for 
which  defendant  was  liable,  as  if  such  pur- 
chases had  been  groceries,  food,  or  fuel, 
and  for  such  purchases  Mary  Howard  Car- 
ter was  his  accredited  agent. 

Lindholm  v.  Kane,  92  Hun,  869,  36  N.  Y. 
Supp.  665;  Kegney  v.  Ovens,  18  N.  Y.  8. 
R.  482,  2  N.  Y.  Supp.  319;  Winkler  v. 
Schlager,  64  Hun,  83,  19  N.  Y.  Supp.  110; 
Wenz  V.  McCann,  107  App.  Div.  567,  95 
N.  Y.  Supp.  462;  Hazard  v.  Potts,  40  Misc. 
366,  82  N.  Y.  Supp.  246;  De  Brauwere  v. 
De  Brauwere,  144  App.  Div.  521,  129  N.  Y. 
Supp.  587;  Thrall  Hospital  v.  Caren,  140 
App,  Div.  171,  124  N.  Y.  Supp.  1038; 
Keller  v.  Phillips,  39  N.  Y.  861;  Zimmer 
V.  Settle,  124  N.  Y.  46,  21  Am.  St.  Rep. 
638,  26  N.  E.  341. 

It  was  for  the  defendant  to  have  proved 
as  a  defense  that  the  goods  sold  were  not 
necessaries,  he  having  the  burden  of  proof 
to  satisfy  the  court  or  jury  that  they  were 
not  necessaries. 

Wickstrom  v.  Peck,  163  App.  Div.  608, 
148  N.  Y.  Supp.  596;  Mandel  Bros.  v. 
Simpson,  67  Misc.  886,  122  N.  Y.  Supp. 
397;  Bradt  v.  Shall,  46  App.  Div.  347,  61 
N.  Y.  Supp.  484;  Rosenfeld  v.  Peck,  149 
App.  Div.  663,  134  N.  Y.  Supp.  392. 

Hlscook,  J.»  ddivered  the  opiidDli  of  the 
court: 

This  action  was  brought  to  recover  the 
purchase  price  of  two  lets  of  goods  claimed 
to  have  been  purchased  respectively  of  dif- 
ferent merchants  on  the  credit  of  the  de- 
fendant by  his  alleged  wife. 

In  form  defendant  had  been  married  to 
the  woman  who  purchased  the  goods,  and 
for  several  years  had  lived  with  her  and 
held  h^r  out  as  his  wife.  Finally,  he 
learned  that  at  the  time  of  the  purported 
marriage  she  had  another  husband  living, 
and  he  was  proceeding  to  institute  a  prose- 
enntion  against  her  for  bigamy  when  she 
Hed  from  the  country.  On  the  eve  of  her 
departure  she  purchased  the  goods  in  ques- 
tion. One  lot,  coBsistlBg  of  a  suit  and 
skirt  aggregating  in  value  $83.60,  was  pur- 
ehased  of  the  plaintiffs,  and  the  other  lot, 
aggregating  in  value  $21,  was  purchased 
from  anoMier  storekeeper,  who  assigned  his 
account  to  the  plaintiffs.  There  was  iome 
slight  evidence  that  during  the  time  the 
man  and  woman  were  living  together  he 
permitted  her  to  make  small  purchases  of 
necessaries  on  his  credit,  but  I  cannot  find 
tiie  slightest  evidence  to  sustain  the  judg- 
ment so  far  as  it  covers  the  assigned  ac- 
count. There  Is  not  a  word  of  testimony 
to  indicate  what  the  articles  were  which 
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are  claimed  to  have  been  ao  purchased  or 
that  they  were  sold  on  the  credit  of  the 
defendant.  While,  of  course,  we  must  make 
proper  allowance  for  the  informalities  of 
a  trial  in  justice  court,  obviously  there  is 
no  rule  or  principle  which  permits  us  whol- 
ly  to  substitute  speculation  and  conjecture 
for  evidence,  and  I  agree  with  the  dissent- 
ing opinion  of  Mr.  Justice  Woodward  that 
we  should  have  to  do  tliis  if  we  affirmed  the 
judgment  as  to  this  cause  of  action. 

While  the  evidence  is  not  at  all  satisfac- 
tory in  respect  of  the  other  cause  of  action, 
I  think  that  it  probably  did  permit  the 
court  to  find  facts  sufficient  to  sustain  the 
judgment.  While  some  of  the  testimony 
indicates  that  the  sale  was  made  to  the 

m 

wife  personally  rather  than  on  the  credit 
of  the  husband,  I  think  that  this  testimony 
refers  to  the  physical  transaction  whereby 
the  contract  was  made  with  her  and  the 
goods  delivered  to  her,  and  that  it  might 
be  found  that  it  was  the  intention  to  sell 
them  on  the  credit  of  the  husband  and 
charge  them  to  him.  The  evidence  also 
permitted  the  finding  that  the  goods  were 
necessaries,  and,  this  beiqg  so,  it  was  law- 
ful, under  ordinary  circumstances,  for  the 
storekeeper  to  charge  them  to  the  husband 
unless  it  appeared  by  way  of  defense  that 
the  wife  was  amply  supplied  with  articles 
of  the  same  character  as  those  purchased, 


or  that  she  had  been  furnished  with  ready 
money  with  which  to  pay  therefor,  and 
which  facts  were  not  established.  Wana- 
maker  v.  Weaver,  176  N.  Y.  76,  65  L.R.A. 
529,  98  Am.  St.  Rep.  621,  68  N.  £.  135. 

The  only  remaining  question  for  our  con- 
sideration is  whether  the  liability  of  the 
defendant  was  affected  by  the  fact  that  his 
purported  marriage  with  the  woman  was 
void.  I  think  that  it  was  not.  Inasmuch 
as  he  had  gone  through  the  form  of  a  mar- 
riage with  her  and  lived  with  her  and  held 
her  out  as  his  wife,  his  status  was  no  dif- 
ferent for  the  purposes  here  involved  thaa 
it  would  have  been  had  the  marriage  been 
a  legal  one.  Johnstone  v.  Allen,  6  Abb. 
Pr.  N.  8.  306;  Munro  v.  De  Chemant,  4 
Campb.  215;  Blades  ▼.  Free,  9  Bam.  k  C. 
167,  109  Eng.  Reprint,  63,  4  Moody  ft  R. 
282,  7  L.  J.  K.  B.  211;  Ryan  v.  Sams,  L. 
R.  12  Q.  B.  460,  17  L.  J.  Q.  B.  N.  S.  271, 
12  Jur.  .745. 

I  recommend  that  the  judgment  be  re- 
duced by  deducting  the  sum  of  $21,  with 
interest  thereon  from  January  13,  1913, 
and  that  as  so  modified  it  be  affirmed,  with- 
out costs  of  this  appeal  to  either  party. 

WiUard  Bartlett,  Ch.  J.,  and  Ck>llin, 
Cnddeback,  Hogan,  Seabury,  and 
Pound,  JJ.,  concur. 


Annotatioii — ^liability  (or  aecesMuriet  faniiili«l  reimtod  wife. 


^Marriage  impoaeB  on  the  husband  the 
general  duty  of  supporting  hia  wife,  and 
if  he  is  derelict  in  this  duty,  he  is  liable 
to  third  persons  who  furnish  necessaries 
to  his  wife.  His  liability  in  this  respect 
is  not  abrogated  by  statutes  enabling  the 
wife  to  hold  to  her  own  use  property 
aieqaired  by  her  and  otherwise  enlai^ng 
her  rights  and  liabilities."  13  R.  C.  Lu 
S  230,  p.  1198. 

The  notes  to  Wanamaker  t.  Weaver, 
65  L.R.A.  529,  and  James  McCreery  & 
Co.  V,  Martin,  47  L.R.A.(N.S.)  279,  as 
to  the  liability  of  husband  for  Qteoes- 
saries  furnished  wife  while  living  with 
him,  include  cases  considering  the  lia- 
bility of  the  husband  not  only  by  reason 
of  his  obligation  as  such  to  support  and 
maintain  his  wife,  but  also  on  account 
of  the  presumptive  agency  curising  from 
cohabitation,  as  well  as  on  account  of 
any  acts  or  omissions  constituting  an 
assent,  actual  or  constructive,  on  his 
part,  and  exclude  cases  considering  the 
liability  of  the  husband  when  the  wife 
is  such  by  repute  only.  The  present  note 
is  intended  to  include  all  cases  consider- 
ing the  liability  of  a  man  for  necessaries 

furnished  a  woman  reputed  to  be  his 
L.R,A.1917B. 


wife,  whether  there  has  been  any  form 
of  marriage  between  them  or  not  other 
than  cohabitation  as  man  and  wife. 

Reason  and  justice  seem  to  demand 
that  a  man  should  not  be  permitted  to 
live  with  a  woman^  allowing  ber  the  use 
of  his  name  and  representing  her  to  be 
his  wife,  and  then  escape  liability  for 
necessaries  furnished  her  on  credit  by 
third  persons,  by  showing  that  she  is 
not  in  fiu;t  his  wife.  Accorc&st^ly  the 
cases  are  substantially  agreed  that  a 
man  living  with  a  woman  as  his  wife, 
holding  her  out  and  representing  her  to 
the  world  as  such,  is  liable  for  neces- 
saries furnished  her  on  oredit  by  tliird 
persons.  He  is  estopped  from  denying 
that  the  relationship  of  hueband  and 
wife  exists  between  them  in  order  to 
escape  liabilitv.  Watson  t.  Threlkeld 
(1798)  2  £sp.  (Eng.)  637;  Blades  v.  Free 
(1829). -9  Barn,  &  C.  167,  109  Eng.  Re- 
print, 63,  4  Moo4y  &  R.  282,  7  L.  J.  K. 
B.  211;  Ryan  v.  Sams  (1848)  12  Q.  R 
(Eng.)  460,  17  Lw  J.  Q,  B.  N.  S.  271,  12 
Jur.  745;  Hudson  v.  Brent,  Esp.  N.  P. 
Dig.  (Eng.)  124,  cited  in  1  Salk.  118, 
note,  91  Eng.  Reprint,  110,  note;  Munro 
v«  De  Cbemant  (1815)  4  Campb.  (Eng.) 
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215;  Redfems  Limited  v.  Inwood  (1912) 
27  Out.  L.  Rep.  213^  Ann.  Cas.  1913D, 
1061;  Hoyle  v.  Warfield  (1887)  28  Dl. 
App.  628;  Warrington  v.  Anable  (1899) 
84  m.  App.  693;  Ponder  v.  Graham 
(1851)  4  Fla.  23  (dictum).  And  see 
Paule  V.  Goding  (1861)  2  Fost.  &  F. 
(Eng.)  585,  and  Paquin  v.  Beauclerk 
[1906]  A.  C.  (Eng.)  148,  75  L,  J.  K.  B. 
N.  S.  395,  54  W^eek.  Rep.  621,  94  L.  T. 
N.  S.  350,  22  Times  L.  R.  395. 

In  Watson  v.  Threlkeld  (1798)  2  Esp- 
(Eng.)  637,  the  court  said:  "It  is  cer- 
tain that  if  a  man  has  permitted  a  wom- 
an to  whom  he  was  not  married,  to  use 
his  name  and  pass  for  his  wife,  and  in 
that  character  to  contract  debts,  he  is 
liable  for  her  debts;  and  I  am  of  opin- 
ion that  he  is  liable,  whether  the  trades- 
man who  furnished  the  goods  knew  the 
circumstances  to  be  so,  or  not.  He 
gives  her  ^  credit  from  his  name  and 
cohabitation:  and  it  is  not  to  be  sup- 
posed that  tne  tradesman  could  look  to 
the  credit  of  a  woman  of  that  descrip- 
tion and  not  to  that  of  the  man  by  whom 
she  was  supported."  The  court  added, 
however,  that  this  "must  not  be  taken 
to  be  the  ease  of  a  common  strumpet 
who  may  assume  the  name  of  a  person, 
without  his  authority,  from  having  cas- 
ually known  him;  it  must  be  where  the 
man  permits  the  woman  to  assume  his 
name,  where  she  lives  in  his  house,  and 
is  part  of  his  family." 

Ana  in  Hoyle  v.  Warfield  (1877)  28 
DL  App.  628,  the  court  said :  "The  par- 
ties were  living  together  as  husband  and 
wife  and  were  recognized  and  treated  as 
such  in  the  community  where  they  lived ; 
and  as  to  all  who  furnish  them  the  nec- 
essaries of  life  which  come  under  the 
head  of  family  expenses,  under  the  be- 
lief that  such  relation  existed,  when 
fiuch  belief  is  justified  by  the  conduct 
of  the  parties,  as  it  clearly  was  in  this 
case,  we  think  the  provisions  of  §  15  of 
chap.  68,  Rev.  Stat.,  apply.  That  sec- 
tion provides  that  Hhe  expenses  of  the 
family  .  .  .  shall  be  chargeable  up- 
on the  property  of  both  husband  and 
wife,  or  of  either  of  them,  in  favor  of 
ereditors  therefor,  and  in  relation  there- 
to they  may  be  sued  jointly  or  separate- 
ly.' Under  the  provision^  of  this  section 
we  think  it  makes  no  difterence  to  which 
of  the  parties  the  credit  is  originally 
given;  they  are  both  liable." 

For  stronger  reasons,  if  anything,  the 
same  rule  likewise  obtains  where  the 
parties  have  gone  through  a  marriage 
ceremoay  whieh  ia  afterwards  found  to 
be  iBvalid  and  of  no  effect.  Robinson 
▼.  Nflhon  (1808)  1  Campb.  (Enf.)  245; 
L.R.A.1917B. 


Hawley  V.  Ham  (1826)  Taylor,  K.  B. 
(Can.)  385;  Johnstone  v.  Allen  (1869) 
6  Abb.  Pr.  N.  S.  (N.  Y.)  306,  39  How. 
Pr.  506,  Prank  v.  Carter,  ante,  1288,  is 
to  this  effect. 

The  separation  of  the  parties  relieves 
the  husband,  so  called,  from  liability  for 
goods  sold  after  that  incident,  if  no 
marriage  has  in  fact  taken  place  between 
the  parties.  Thus  in  Munro  v.  De  Chem- 
ant  (1816)  4  Campb.  (Eng.)  215,  Lord 
Ellenborough  said :  "Had  the  goods  been 
furnished  while  the  defendant  was  liv- 
ing with  this  lady,  his  representation 
that  she  was  his  wife  would  have  been 
conclusive  against  him;  but  I  think  his 
liability  for  necessaries  supplied  to  her 
after  they  had  separated  depends  entire- 
ly upon  whether  he  really  has  been  law- 
fully married  to  her  or  not.  If  the  jury 
think  upon  the  evidence  that  she  is  in- 
deed his  wife,  they  will  find  for  the 
plaintiff,  but  the  action  cannot  other- 
wise be  maintained." 

In  Johnstone  v.  Allen  (1869)  6  Abb. 
Pr.  N.  S.  (N.  y.)  306,  39  How.  Pr.  506, 
the  oourt  said  that,  after  marriage, 
whether  lawful  or  not,  aa  long  as.  it  ex- 
ists, third  persons  without  notice  who 
have  dealt  with  the  wife  on  the  asauiQp- 
tion  that  she  was  indeed  such,  and  which 
assumption  was  based  upon  the  repre- 
sentation of  the  husb^d  himself,  can 
recover  for  necessaries  furnished  her,  if 
the  husband  fail  to  provide  them.  Gen- 
erally, as  to  liability  of  husband  for 
necessaries  furnished  wife  while  living 
apart  from  him,  see  note  to  Denver  Dry 
Goods  Co.  V.  Jester,  L.R.A.1917A,  957. 

A  man  not  cohabiting  with  a  woman, 
or  otherwise  holding  her  out  as  fiis  wife 
is  not  liable  for  her  debts  from  the 
mere  fact  that  he  permits  her  to  (;all 
herself  by  his  name.  Gomme  v.  Frank- 
lin (1859)  1  Fost.  &  F.  (Eng.)  465. 

W- .  W.  A. 


NORTH  CAROIilXA  SUPREME 
COURT. 

YOUNG  PERRELL,  Admr.,  etd.,  of  Free- 
man Ferrell,  Deceased, 
▼. 

DURHAM     TRACTION     COMPANY,     Im- 
pleaded,   etc.,   Appt. 

(—  N.  C.  — ,  90  S.  E.  893.) 

Electricity  ^  Injury  to  trespasser  —  lia- 
bility. 

].  An  electric  company  which  permits  its 

■ —  —        — — -  -  -  1 

Note.  —  The  principles  governing  the 
dttty  and  liability  of  a  company  maintain- 
ing an  efectric  wire  over  or  across  private 
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wires  tc  sag  so  low  over  a  railroad  track  as 
to  endanger  persons  on  the  top  of  cars  can- 
not escape  liability  for  their  throwing  a 
person  o(t  a  car  by  the  fact  that  he  was  a 
trespasser  on  the  train. 
For  other  ocuea,  see  Eleotricityf  III.  a,  in 
Dig,  1-52  N.  S, 

Carrier  -»  person  on  train  as  helper  •» 
punishment. 

2.  One  riding  on  a  freight  train  under 
agreement  with  a  brakeman  that  he  should 
help  handle  freight  for  his  fare  cannot,  as 
matter  of  law,  be  said  to  be  within  a  stat- 
ute providing  punishment  for  anyone  who, 
without  permission  of  the  conductor,  rides 
on  a  train  with  intent  to  being  transported 
free. 
For  other  caaeg,  see  Trial,  II,  o^  5,  in  Dig, 

1-52  N,  B, 

{Brown  and  Walker,  JJ.,  dissent.) 
(December  19,  1916.) 

APPEAL  by  defendant  traction  company 
from  a  judgment  of  the  Superior  Court 
for  Durham  County  in  plaintifTs  favor  in 
an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintifTs 
intestate.    Affirmed. 

statement  by  Hoke,  J.: 
On  motion  made  in  apt  time,  there  was 
judgment  of  nonsuit  as  to  the  railroad  com- 
pany, and,  the  cause  being  submitted  to  the 
jury  as  to  liability  of  the  traction  company, 
the  following  verdict  was  rendered: 

J  ^'(1)  Was  plaintiff's  intestate  injured 
and  killed  by  the  negligence  of  the  defend- 
ant Durham  Traction  Company,  as  alleged 
in  the  complaint?    Answer:     Yes. 

'  "(2)  Did  plaintiff's  intestate  by  his  own 
negligence  contribute  to  his  injury  and 
death  as  alleged  in  the  answer?  Answer: 
No. 

"(3)  What  damages,  if  any,  is  plaintiff 
entitled  to  recover  of  defendant  Durham 
Traction  Company?     Answer:     $575." 

>.  Judgment  on  the  verdict  for  plaintiff, 
and  defendant  the  traction  company  ap- 
pealed, assigning  for  error  chiefly  the  re- 
fusal to  nonsuit  as  to  appellant  because  of 
the  alleged  fact  that  intestate,  ai  the  time 
he  was  killed,  was  a  trespasser  on  the  train 
of  its  codefendant  and  was  also  there  in 
violation  of  the  criminal  laws  of  the  stats. 


Messrs.  W.  L.  Fonshee  and  W.  J.  Brog- 
den,  for  appellant: 

Plaintiff's  intestate  was  a  trespasser  on 
the  freight  train. 


Vassor  v.  Atlantic  Coast  Line  K.  Co.  142 
X.  C.  68,  7  L.R.A.(N.S.)  950,  54  S.  E.  849, 
9  Ann.  Cas.  535;  Purple  v.  Union  P.  R. 
Co.  57  L.R.A.  700,  51  C.  C.  A,  564,  114 
Fed.  123,  11  Am.  Neg.  Rep.  509;  Cooper  v. 
Lake  Erie  A  W.  R.  Co.  136  Ind.  366,  36 
N.  E.  272;  Peterson  v.  South  &  Western 
R.  Co.  143  N.  C.  260,  8  L.R.A.(N.S.)  1240, 
118  Am.  St.  Rep.  799,  55  S.  E.  618;  Bailey 
V.  North  Carolina  R.  Co.  149  N.  C.  109, 
62  S.  E,  912 ;  Willis  v.  Atlantic  &  D.  R.  C^. 
122  X.  C.  909,  29  S.  E.  941;  Briscoe  v. 
Henderson  Lighting  &>  Power  Co.  148  X.  C. 
396,  19  L.R.A.(X.S.)   1116,  62  S.  E.  600. 

If  the  plaintiff's  intestate  was  a  tres- 
passer, then  the  defendant  the  Seaboard  Air 
Line  Railway,  owner  of  said  premises, 
would  owe  him  no  duty  except  to  refrain 
from  inflicting  wilful  or  wantcm  injury. 

Willis  V.  Atlantic  &  D.  R.  Co.  122  X.  C. 
909,  29  S.  E.  941;  Vassor  v.  Atlantic  Coast 
Line  R.  Co.  142  X.  C.  68,  7  L.R.A.(N.S.) 
950,  54  S,  E.  849,  9  Ann.  Cas.  535;  Peter- 
son V.  South  &  Western  R.  Co.  143  X.  C. 
260,  8  L.R.A.(X.S.)  1240,  118  Am.  St.  Rep. 
799,  55  S.  E.  618;  Bailey  v.  Xorth  Carolina 
R.  C^.  149  N.  C.  169,  62  S.  E.  912;  Quantz 
V.  Southern  R.  Co.  137  X.  C.  136,  49  S.  E. 
79;  Thomp.  Xeg.  §§  945-947,  949;  Cumber- 
land Teleg.  &  Teleph.  Co,  v.  Martin,  116 
Ky.  554,  63  L.R.A.  469,  105  Am.  St.  Rep. 
229,  76  S.  W.  394,  77  S.  W.  718;  Southern 
Bell  Teleph.  &  Teleg.  Co.  v.  Odom,  9  Ga. 
App.  246,  70  S.  E.  1116;  Greenville  v.  Pitts, 
102  Tex.  2,  14  L.R.A.(X.S.)  979,  132  Am. 
St.  Rep,  843,  107  S.  W.  50;  McCaughna  v. 
Owosso  &  C.  Electric  Co.  129  Mich.  407, 
95  Am.  St.  Rep.  441,  89  X.  W.  73;  Hector 
V.  Boston  Electric  Light  Co.  161  Mass.  558, 
25  L.R.A.  554,  37  X.  E.  773,  15  Am.  Xeg. 
Cas.  714;  Augusta  R.  Co.  v.  Andrews,  89 
Ga.  653,  16  S.  E.  203,  14  Am.  Xeg.  Cas. 
201 ;  Rodger  v.  Union  Light,  Heat  &  P.  Co. 
—  Ky.  — ,  123  S.  W.  293 ;  Monroe  v.  Atlan- 
tic Coast  Line  R.  Co.  151  X.  C.  374,  27 
L.R.A.(X.S.)   193,  66  S.  E.  315. 

Messrs,  Manning,  Everett,  &  KItohin 
and  S.  C.  Brawley,  for  appellee: 

Violation  of  an  ordinance  or  a  statute, 
unless  it  is  the  proximate  cause  of  the  in- 
jury, would  not  relieve  the  defendant  from 
liability. 

McGhee  v.  Xorfolk  k  S.  R.  Co.  147  X.  C. 
155,  24  L.R.A.(X.S.)  119,  60  S.  E.  912; 
Sluder  v.  St.  Louis  Transit  Co.  189  Mo. 
107,  5  L.R.A.(X.S.)  186,  88  S.  W.  648; 
Leathers  v.  Blackwell  Durham  Tobacco  Co. 
144  X.  C.  330,  9  L.R.A.(X.S.)  849,  57  S.  E. 
11. 


property  to  trespassers  or  licensees  are  con- 
sidered in  the  notes  to  Guinn  v.  Delaware 
&  A.  Tel^.  &,  Teleph.  Co.  3  L.R.A.(X.S.) 
988,  and  Braun  v.  Buffalo  General  Electric 
Co.  34  L.R.A.(X.S.)  1089,  1094. 
L.R.A.1917B. 


For  the  sake  of  the  analogy  reference  is 
also  made  to  the  annotation  to  Austin  v. 
Baker,  L.R.A.1016F,  1132,  on  tiie  liability 
of  lessor  for  injuries  to  lieensee  or  tres- 
passer. 
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The  defendant  traction  company  was  a 
trespasser  itself,  and  it  is  in  no  better  posi- 
tion than  plaintiff's  intestate. 

Daltry  v.  Media  Electric  Light,  Heat  ft 
P.  Co.  208  Pa.  403,  67  Atl.  833;  Caglione 
V.  Mt.  Morris  Electric  Light  Co.  '59  App. 
Div.  191,  67  N.  Y.  Supp.  660;  Wittleder  v. 
Citizens'  Electric  Illuminating  Co.  47  App. 
Div.  410,  62  N.  Y.  Supp.  297. 

Hoke,  J.,  delivered  the  opinion  of  the 
court : 

The  action  was  originally  instituted 
against  the  Durham  Traction  Company  and 
the  Sea  Board  Air  Line  Railroad  Company, 
and  there  is  evidence  on  the  part  of  plain- 
tiff tending  to  show  that  on  April  7,  1915, 
about  7  P.  M.,  the  intestate,  at  the  invita- 
tion of  an  acquaintance,  a  brakeman  on  a 
freight  train  of  defendant  railroad,  was  on 
top  of  a  car  of  said  train  as  it  moved  out 
of  East  Durham,  going  north;  that  the 
bvakeman  was  giving  the  intestate  and  his 
brother  this  ride  with  the  view  and  under 
promise  of  having  them  help  in  unloading 
freight  at  a  near-by  station  on  the  route. 
There  was  testimony  also  to  the  effect  that 
the  train  hands  were  accustomed  to  get 
help  in  this  way,  and  that  at  previous 
times  it  had  been  done  with  the  conductor's 
knowledge;  that,  not  far  from  East  Dur- 
ham, while  intestate  was  on  the  car  and 
going  back  towards  the  caboose,  a  power 
wire  of  the  traction  company  which  had 
been  stretched  across  the  railroad  and  neg- 
ligently allowed  to  sag,  and  so  low  as  to 
threaten  the  safety  of  all  persons  on  the 
car  or  trains  of  that  character,  struck  the 
intestate  as  he  was  stepping  from  one  car 
to  the  other,  knocked  him  down  between 
the  cars,  and  he  was  run  over  and  killed. 
On  these,  the  facts  chiefly  relevant,  the 
court  rendered  judgment  of  nonsuit  as  to 
the  railroad  company,  and,  on  issues  sub- 
mitted, there  was  verdict  establishing  that 
the  intestate  was  killed  by  the  wrongful 
negligence  of  the  traction  company,  "as  al- 
leged in  the  complaint;"  that  there  was  no 
contributory  negligence  on  the  part  of  the 
intestate,  and  assessing  tLe  damages  at 
$575.  Judgment  having  been  entered  on 
the  verdict,  the  traction  company  excepted 
and  appealed,  assigning  for  error  chiefly 
the  refusal  to  order  a  nonsuit  as  to  appel- 
lant also. 

It  is  undoubtedly  the  general  rule  that 
a  trespasser  cannot  maintain  an  action 
against  the  owner  for  negligent  injuries 
received  by  reason  of  conditions  existent 
upon  the  premises,  but  this  is  a  principle 
growing  out  of  and  dependent  upon  the 
right  of  ownership,  and  considered  essen- 
tial to  their  proper  enjoyment.  All  of  the 
decisions  in  this  jurisdiction,  cited  in  sup- 
L.R,A.1917B. 


port  of  defendant's  exceptions,  are  cases 
of  that  character.  Briscoe  v.  Henderson 
Lighting  &  Power  Co.  148  N.  C.  396,  19 
L.R.A.(N.S.)  1116,  62  S.  E.  600,  and  others. 
Even  as  to  suits  of  that  kind,  the  position 
has  been  very  much  qualiiied  as  in  case  of 
technical  trespass,  etc.  29  Cyc.  443.  But 
the  principle  referred  to  and  relied  upon 
has  no  necessary  or  proper  application  to 
the  facts  of  this  record,  where  the  injury 
was  caused  by  the  wrong  of  a  third  person 
having  no  connection  with  the  owner  or 
his  proprietary  rights.  In  such  case,  the 
general  rule  is  the  other  way,  and  recovery 
is  not  ordinarily  denied  merely  because  of 
the  fact  that  the  injured  party  is  himself 
a  trespasser.  Such  fact  may  or  may  not 
be  a  relevant  circumstance  on  the  question 
of  proximate  cause,  but  is  not  allowed  to 
defeat  the  action  as  a  matter  of  law. 

The  distinction  is  very  well  presented  in- 
a  case  from  72  N.  J.  L.  276,  3  L.R.A.(N.S.> 
988,  111  Am.  St.  Rep.  668,  62  Atl.  412,  ISh 
Am.  Neg.  Rep.  389  (Ouinn  v.  Delaware  8c 
A.  Teleph.  Co. ) ;  the  relevant  facts  and  the' 
decision  of  the  court  therein  being  as  fol- 
lows: 

"The  injury  was  caused  by  the  guy  wire 
breaking  and  falling  on  an  electric  light 
wire  belonging  to  another  company.  The 
broken  end  fell  in  the  grass  in  a  field  be- 
longing to  Gulick.  At^ross  this  field  people 
were  accustomed  to  travel  without  objec- 
tion, but  as  far  as  appears  without  other 
right.  The  boy's  body  was  found  still  in 
contact  with  the  guy  wire  shortly  after 
the  shock.  It  does  not  appear  that  he  had 
any  right  to  be  on  Qulick's  property  except 
such  as  may .  be  inferred  from  the  facts 
stated.  The  contention  of  the  defendant  is 
that  it  was  under  no  duty  to  the  decedent 
for  the  reason  that  he  was  a  trespasser  on 
Gulick's  property,  or  at  best  a  mere  li- 
censee. The  liability  of  the  defendant  rests 
upon  the  fact  that  it  was  maintaining  wires 
which  might  become  charged  with  a  deadly 
current  of  electricity.  New  York  &  K.  J. 
Teleph.  Co.  v.  Bennett,  62  N.  J.  L.  742,  42 
Atl.  759,  5  Am.  Neg.  Rep.  657;  Brooks  v. 
Consolidated  Gas  Co.  70  N.  J.  L.  211,  57 
Atl.  396. 

**Tlie  duty  to  exercise  care  is  established 
as  to  travelers  up  in  the  highway  and  em- 
ployees of  the  defendant  or  of  another  com- 
pany who  in  the  exercise  of  their  rights  are 
lilcely  to  come  in  contact  with  the  wires, 
and  of  persons  who  are  lawfully  in  a  place 
of  proximity  to  the  wires.  The  question 
presented  in  this  case  is  whether  the  duty 
exists  also  as  to  third  persons  who  are  not 
at  the  time  in  the  exercise  of  any  legal 
right.  The  principle  underlying  the  case 
is  stated  by  Chief  Justice  Beaaley,  in  Van 
Winkle  v.   American   Steam   Boiler   Co.   5.^ 
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N.  J.  L.  240,  19  Atl.  472,  to  be  that  in  all 
cases  in  which  any  person  undertakes  the 
performance  of  an  act  which,  if  not  done 
with  care  and  skill,  will  be  highly  dangerous 
to  the  persons,  .  .  .  known  or  unknown, 
the  law,  ipso  facto,  imposes  aa  a  public 
duty  the  obligation  to  exercise  such  care 
and  skill. 

''The  test  of  the  defendant's  liability  to  a 
particular  person  is  whether  injury  to  him 
•ought  reasonably  to  have  been  anticipated. 
In  the  present  case,  the  guy  wire  was 
■stretched  over  an  open  field,  across  which 
people  were  accustomed  to  travel  without 
objection  by  the  landowner.  The  adjoining 
Held  was  used  as  a  ball  ground.  It  was 
probable  that  if  tlie  guy  wire  broke,  some 
one  crossing  the  field  would  come  in  con- 
tact with  it.  That  whoever  did  so  was  a 
trespasser  or  a  bare  licensee  as  against 
the  landowner  cannot  avail  the  defendant. 
If  a  bare  licensee,  lie  would  still  be  there 
lawfully.  If  a  trespasser,  his  wrong  would 
be  to  the  landowner  alone,  not  a  public 
wrong  nor  a  wrong  to  the  defendant.  The 
case  difi'ers  from  one  where  a  trespasser  or 
licensee  seeks  to  recover  of  the  landowner. 
A  landowner  may  in  fact  reasonably  antic- 
ipate an  invasion  of  his  property,  but  in 
law  he  is  entitled  to  assume  that  he  will 
not  be  interfered  with.  His  right  to  pro- 
tect his  possession  and  to  use  his  property 
is  paramount." 

In  Watson  on  Damages  for  Personal  In- 
juries, speaking  to  the  question,  the  author 
says  (§230): 

"At  the  outset  it  may  be  stated,  as  a  gen- 
eral rule,  that  the  mere  fact  that  the  plain- 
tiff, at  the  time  of  the  injuries  received,  is 
engaged  in  the  commission  of  an  unlawful 
act,  is  not  sufficient  to  relieve  the  author  of 
the  wrong  of  liability  in  damages  therefor. 
'The  question  how  far  a  person  can  defend 
an  otherwise  indefensible  act,'  it  has  been 
said,  *by  showing  a  criminal  or  unlawful 
iict  on  the  part  of  the  party  injured,  has  of 
late  years  been  fully  discussed  in  the  courts 
of  this  country  and  England.  The  result, 
generally  reached,  is  that  no  man  can  set 
up  a  public  or  private  wrong  committed  by 
another  as  an  excuse  for  a  wilful  or  un- 
necessary or  even  negligent  injury  to  him 
or  his  property.  This  principle  is  defended 
on  the  grounds  of  morality  and  law,  and  it 
reaches  and  determines  a  great  variety  of 
cases.' 

''Thus  the  fact  that  the  plaintiff  was  upon 
the  platform  of  a  street  car  in  violation  of 
a  municipal  ordinance  is  not  of  itself  suffi- 
cient to  defeat  a  recovery  in  an  action 
against  the  driver  of  a  vehicle  by  whom  the 
plaintiff  was  injured,  and  that  a  motorman 
was  running  his  car  at  a  higher  rate  of 
speed  than  allowed  by  law  when  a  tree  fell 
L.R.A.1917B. 


upon  the  car  and  injured  him  is  not  a  de- 
fense in  an  action  against  the  municipality, 
merely  because  had  he  been  going  at  the 
legal  rate  the  tree  would  have  fallen  before 
he  reached  the  point  in  question." 

And  the  general  principle  is  approved  in 
many  well-considered  decisions  of  other 
courts.  Philadelphia,  W.  &  B,  R.  Co.  v. 
Philadelphia  &  H.  de  G.  Steam  Towboat  Co. 
23  How.  209-218,  16  U  ed.  43;i-43(S^  SSutton 
v.  Wauwatosa,  29  Wis.  21,  9  Am.  Rep.  534; 
Delaware,  L.  &  W^  R.  Co.  v.  Trautwein,  52 
N.  J.  L.  169,  7  L.R.A.  435,  19  Am.  St. 
Rep.  442,  19  Atl.  178,  5  Am.  Neg.  Cas.  21; 
Cameron  v.  Vandergriff,  53  Ark.  381,  13  S. 
W.  1092;  Common w^ealth  Electric  Co.  v. 
Melville,  210  111.  70,  70  A\  E.  1052.  And 
Curtis,  Electricity,  §  462,  is  to  the  same  ef- 
fect. There  are  many  other  authoritative 
cases  in  support  of  the  principle,  as  stated, 
tliat  an  injured  party  is  not  barred  of  re- 
covery for  a  w^rong  done  him  because  of  the 
mere  fact  that  he  was,  at  the  time,  a  tres- 
passer upon  the  premises  of  a  third  person. 
Such  a  fact  in  itself  is  ordinarily  allowed 
no  significance  in  determining  the  rights  of 
the  parties  on  such  an  issue,  a  position  em- 
phasized in  this  case  by  facts  in  evidence 
tending  to  show  that  the  traction  company 
was  itself  a  trespasser  in  carrying  its  wires 
over  the  railroad  company's  line.  Daltry  v. 
Media  Electric  Light,  Heat  &  P.  Co.  208  Pa. 
403,  57  Atl.  833;  Caglione  v.  Mt.  Morris 
Electric  Light  Co.  56  App.  Div.  191,  67  N. 
Y.  Supp.  660.  It  is  suggested  for  defendant 
that  the  intestate  was  in  violation  of  state 
statute  in  being  on  the  car  at  the  time. 
Rev.  §  3748.  This  statute  was  enacted  to 
punish  persons  who  ride  on  a  train  without 
permission  of  the  conductor  or  the  engineer 
and  with  intent  of  being  transported  free, 
and  would  seem  to  have  no  ap|)Jication  to 
this  case,  where  the  intestate  had  been  in- 
vited to  get  on  by  an  employee  of  the  com- 
pany **to  help  unload  freight"  at  the  next 
station.  Assuredly  a  criminal  intent  to 
avoid  payment  of  fare  should  not  be  decided 
against  him  as  matter  of  law  when  there 
are  facts  in  evidence  tending  to  show  that 
he  ^'was  to  pay  his  fare  by  helping  to  un- 
load;" that  he  had  done  this  several  times 
w^ith  the  knowledge  and  approval  of  the 
conductor  and,  at  the  time  he  was  struck, 
was  going  along  the  top  of  the  car  to  the 
caboose. 

In  some  of  the  authorities  cited  in  support 
of  appellant's  position,  as  in  Cumberland 
Teleg.  &  Teleph.  Co.  v.  Martin,  116  Ky.  554, 
63  L.R.A.  469,  105  Am.  St.  Rep.  229,  76  S. 
W.  394,  77  S.  W.  718,  and  others,  the  court 
does  not  seem  to  have  l>een  sufficiently  ad- 
vertent to  the  recognized  distinction  in  cases 
where  the  action  by  a  trespasser  was  against 
the  owner  of  the  premises  and  when  against 
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third  persons;  but,  in  any  event,  these  deci- 
sions should  not  be  allowed  as  controlling  on 
the  facts  of  this  record.  In  Drum  v.  Miller, 
135  N.  C.  204,  65  L.R.A.  890,  102  Am.  St. 
Rep.  528,  47  S.  E.  421,  16  Am.  Neg. 
Rep.  215,  the  court  held,  in  effect:  "In 
order,      .  .      that    a    party    may    be 

liable  for  negligence,  it  is  not  necessary 
that  he  could  have  contemplated,  or  even 
"been  able  to  anticipate,  the  particular  conse- 
quences which  enerued,  or  the  precise  injuries 
sustained  by  the  plaintiff.  It  is  sufiicient 
if  by  the  exercise  of  reasonable  care  the  de- 
fendant might  haye  foreseen  that  some  in- 
jury would  result  from  his  act  or  omission, 
or  that  consequences  of  a  generally  injurious 
nature  might  have  been  expected*' — a  state- 
ment of  the  doctrine  contained  in  21  Am. 
Sl  Eng.  Enc.  Law,  2d  ed.  p.  487. 

A  like  ruling  was  soon  thereafter  made, 
in  Hudson  v.  Atlantic  Coast  Line  R.  Co. 
142  N.  0.  198,  55  8.  £.  103,  and  the  principle 
has  been  again  and  again  approved  in  our 
decisions.  Robinson  v.  Melville  Mfg.  Co. 
165  N.  C.  495,  52  L.R.A.(N.S.)  385,  81  S.  E. 
681;  Ward  v.  North  Carolina  R.  Co.  161  N. 
C.  184,  76  S.  E.  717;  Sawyer  v.  Roanoke 
R.  k  Lumber  Co.  145  N.  C.  24-28,  22  L.R.A. 
(N.S.)  200,  58  S.  E.  598;  Kimberly  v.  How- 
land,  143  N.  C.  399,  7  L.R.A.(N.S.)  545,  55 
tS.  E.  778;  and  numerous  other  cases  could 
be  cited. 

Speaking  to  the  question  in  Drum  v.  Mil- 
ler, ■  supra,  Walker,  Judge  said :  "When 
therefore  a  wilful  wrong  is  committed  or  a 
negligent  act  which  produces  injury,  the 
wrongdoer  is  liable,  provided  in  the  latter 
ease  he  could  have  foreseen  that  harm  might 
follow  as  a  natural  and  probable  result  of 
his  act;  for,  if  he  can  presume  that  harm 
might  naturally  and  probably  follow,  he 
must  necessarily  intend  that  it  should  fol- 
low, or  he  must  have  acted  without  caring 
whether  it  would  or  not,  which,  in  effect,  is 
the  same  thing.  It  may  be  stated  as  a  gen- 
eral rule  that  when  one  does  an  illegal  or 
mischievous  act  which  is  likely  to  prove  in- 
jurious to  another,  or  when  he  does  a  legal 
act  in  such  a  careless  or  improper  manner 
that  he  should  foresee,  in  the  light  of  at- 
tending circumstances,  that  injury  to  a  third 
person  may  naturally  and  probably  ensue, 
he  is  answerable  in  some  form  of  action  for 
all  of  the  consequences  which  may  directly 
and  naturally  result  from  his  conduct.  It 
is  not  necessary  that  he  should  actually  in- 
tend to  do  the  particular  injury  which  fol- 
lows, nor  indeed  any  injury  at  all,  because 
the  law  in  such  cases  will  presume  that  he 
intended  to  do  that  which  is  the  natural  re- 
sult of  his  conduct  in  the  one  oase»  and,  in 
the  other,  he  will  be  presumed  to  intend  that 
^hich,  in  the  exercise  of  the  care  of  a  pru- 
L.R.A.1917B. 


dent  man,  he  should  see  will  be  followed  by 
injurious  consequences." 

The  verdict  in  this  case  has  established 
that  the  traction  company  has  negligently 
allowed  its  power  wire  to  sag  so  low  over 
the  line  of  the  railroad  that  it  was  likely  to 
kill  or  seriously  injure  any  and  every  one 
on  the  top  of  the  railroad  company's  trains. 
The  intestate  was  killed  because  of  this 
negligent  wrong.  It  was  the  result  likely, 
in  fact  almost  certain,  to  occur  from  its 
wrong,  and,  in  our  opinion,  the  defendant's 
responsibility  for  it  has  been  correctly  and 
properly  established. 

There  is  no  error,  and  the  judgment  of  the 
lower  court  is  affirmed. 

Brown,  J.,  dissoiting: 

I  am  of  opinion  that  the  motkm  to  non- 
suit should  have  been  allowed.  Tlie  evi- 
dence, taken  in  its  moat  favarable  view  for 
plaiatiff,  tends  to  prove  these  fact^:  The 
intestate  was  killed  on  April  7,  1915.  At 
the  time  he  was  on  tap  of  a  running  freight 
train  of  the  railroad  company,  walking  to- 
wards the  caboose.  He  was  caught  by  two 
wires  belonging  to  the  traction  company, 
stretched  across  the  railroad  right  of  way, 
by  its  consent,  and  fastened  to  juniper  poles 
143  feet  apart,  one  oh  the  east  and  one  on 
the  west  side  of  the  right  of  way,  about  2 
miles  from  Durham.  The  intestate  was 
thrown  to  the  groilnd  between  the  cars  and 
killed.  The  intestate  was  not  an  employee 
of  the  railroad  company,  but  was  riding  on 
top  of  the  rapidly  running  freight  train, 
without  the  knowledge  or  consent  of  the  con- 
ductov  or  of  any  proper  anthflrity  of  said 
company.  It  is  in  evidence  that  one  Howard 
Holenum,  a  brakeman,  invited  the  intestate 
to  ride  on  the  train.  No  one  else  knew  of 
it.  There  had  been  an  extraordinary  snow- 
storm and  wind  April  2  and  3,  1915,  that 
had  caused  the  wires  to  sag  so  low  that  they 
caught  the  intestate  about  the  shoulder  and 
threw  him  under  the  wheels.  The  wires 
were  in  proper  position  on  April  2d,,  and  de- 
fendant traction  company  had  no  notice  that 
they  were  sagging,  as  result  of  the  storm. 

That  the  intestate  was  a  trespasser  as  to 
the  railroad  company,  and  violating  the 
statute  (Rev.  §  3748)  making  it  a  misde-  ' 
meanor  to  ride  on  top  of  the  freight  train 
under  such  circumstances,  cannot  success- 
fully be  questioned.  Vassor  v.  Atlantic 
Coast  Line  R.  Co.  142  N.  C.  68,  7  L.R.A. 
(N.S.)  950,  54  S.  E.  849,  9  Ann.  Cas.  535; 
Bailey  v.  North  Carolina  R.  Co.  149  N.  C. 
169,  62  S.  E.  912. 

The  statute  is  explicit  and  forbids  any 
person  other  than  a  railway  employee  in 
the  discharge  of  his  duty  from  riding  or 
attempting  to  ride  on  top  of  any  car,  coach, 
engine,  or  tender  on  any  railroad  without 
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authority  from  the  conductor  of  the  train 
or  the  engineer,  and  makes  it  a  misdemeanor 
to  do  so.  If  the  intestate  was  a  trespasser, 
the  railroad  company,  the  owner  of  the 
premises,  owed  him  no  duty  except  to  re- 
frain from  inflicting  wilful  or  wanton  in- 
jury, and  the  defendant  the  traction  com- 
pany owed  him  no  greater  duty  than  did 
its  lessor,  the  railroad  company.  The  poles 
of  the  traction  company  were  put  on  the 
land  of  the  railroad  company,  and  its  wires 
crossed  its  tracks  by  its  consent.  It  was 
not  required  to  foresee  that  the  plaintiff 
would  violate  the  statutes  of  the  state  and 
put  himself  in  a  position  of  danger  where 
he  would  possibly  come  in  contact  with  its 
wires.  Willis  v.  Atlantic  &  D.  R.  Co.  122 
N.  C.  909,  29  S.  E.  941;  Vassor  v.  AtUntic 
Coast  Lin«  R.  C<k  supra;  Peterson  v.  South 
&  W.  R.  Co.  143  N.  C.  260,  8  L..R.A.(NjS.) 
1240,  118  Am.  St.  Rep.  799,  55  S.  E.  618; 
Quantz  v.  Southern  R.  Co.  137  N.  C.  136,  49 
S.  E.  79. 

If  the  plaintiff  had  been  an  employee  of 
the  railroad  company,  or  rightfully  on  top 
of  the  car,  it  would  be  different.  If  the  rail- 
road company,  the  owner  of  the  right  of 
way  over  which  the  wires  of  the  defendant 
were  stretched,  owed  the  plaintiff's  intestate 
no  duty  except  to  refrain  from  inflicting 
wilful  or  wanton  injury,  then  the  defend- 
ant could  not  be  held  to  a  higher  degree  of 
care  than  the  ow^ner  of  the  premises,  upon 
which  rested  the  primary  duty  of  keeping 


its  premises  and  right  of  way  reasonably 
safe. 

The  railroad  company  owned  the  right  of 
way  and  had  the  right  to  stretch  its  tele- 
graph and  telephone  wires  along  and  across 
its  right  of  way  with  its  wires.  If  mis- 
chief happened  to  a  trespasser  by  reason  of 
the  wires  being  stretched  across  the  right 
of  way,  it  is  his  fault.  He  is  held  to  as- 
sume the  risk.  The  implied  duty  to  pre-, 
vent  harm  from  unsafe  premises  does  not 
exist  in  favor  of  a  trespasser.  McGhee  v. 
Norfolk  &  S.  R.  Co.  147  N.  C.  147,  24 
L.R.A.(N.S.)   119,  60  S.  E.  912. 

The  Benton  Case,  165  N.  C.  354,  81  S.  E. 
448,  does  not  controvert  this  well-settled 
proposition.  Benton  was  not  a  trespasser 
upon  the  service  company's  property,  but 
had  climbed  a  tree  and  come  in  contact  with 
a  sparking  wire  \vith  defective  insulation. 
The  question  presented  by  this  appeal  is 
well  settled  and  fully  discussed  in  many 
cases,  and  we  need  not  dwell  on  it  further. 
Briscoe  v.  Henderson  Lighting  &  Power  Co. 
148  N.  C.  396,  19  L.R.A.(N.S.)  1116,  62  S. 
E.  600;  Southern  Bell  Teleph.  &  Teleg.  Co. 
v.  Odom,  9  Ga.  App.  246,  70  S.  E.  1116; 
Cumberland  Teleph.  &  Teleg.  Co.  v.  Martin, 
116  Ky.  654,  63  L.R.A.  469,  105  Am.  St 
Rep.  229,  76  S.  W.  394,  77  S,  W.  718;  Mc- 
Caughna  v.  Owosso  &.  C.  Electric  Co.  129 
Mich.  407,  95  Am.  St  Rep.  441,  89  N.  W. 
73, 

Walker,  J.,  concurs  in  tliia  opinion. 
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E.  E.  CHIVERS,  Guardian,  PIff.  in  Err., 

V. 

BOARD   OF   COUNTY   COMMISSIONERS 
OF  JOHNSTON  COUNTY. 

(—  Okla.  — ,  161  Pac.  822.) 

Appeal  — >  denial  of  former  jndsrment. 

1.  An  appeal  lies  to  this  eourt  from  an 
order  of  the  trial  court  that  plaintiff  take 
nothing  by  reason  of  a  former  judgment 
and  that  the  payment  of  the  same  be  per- 
manently enjoined. 

For  other  cases^  see  Appeal  and  Error,  t,  5, 
in  Dig.  1-52  N.  8. 

New  trial  —  absence  of  issues. 

2.  A  petition  for  new  trial  is  not  proper 
or  allowable,  where  there  has  been  no  issue 
of  faet  raised  by  the  pleadings  or  deter- 
mined by  the  verdict  of  a  jury  or  its  legal 

Headnotes  by  Burford,  C. 


Note.  —  For  collateral  attack  upon  judg- 
ment because  of  insufficiency  of  pleadings, 
see  annotation  following  Jarrell  v.  Laurel 
Coal  &  Land  Co.  L.R.A.1916E,  316. 
L.K.A.1937B. 


equivalent  upon  a  former  trial  in  the  same 
court. 

For  other  cases^  see  New  Trialf  /.  m  Big. 
1-52  N,  S, 

Same  —  raising;  of  i««ae. 

3.  An  issue  of  fact  which  may  be  re-ex- 
amined upon  a  new  trial  arises  only  upon  a 
material  allegation  in  the  petition  con- 
troverted  by  the  answer,  upon  new  matter 
in  the  answer  controverted  by  the  reply, 
or  upon  new  matter  in  the  reply  considered 
as  denied  without  further  pleading. 

For  other  cases,  see  Nev)  Trial,  /.  tn  Dig. 
1-52  N.  S. 

Judgment  ^  on  deficient  pleading  ^  ef- 
fect. 

4.  A  judgment  rendered  in  a  cause  in 
which  defendant  appears  and  pleads,  and 
in  which  the  petition  brings  before  the  trial 
court  a  subject  matter  within  the  jurisdic- 
tion ot  the  court,  but  states  the  plaintiff's 
cause  of  action  defectively,  or  not  at  all,  all 
parties  being  within  the  jurisdiction  of  the 
court,  is  erroneous,  but  is  not  void. 

For  other  cases,  see  Judgmetit,  II,  a,  in  Dig. 
1-52  N,  8, 

Same  —  default  ^  appearance. 

5.  Defendant  appeared  in  the  cause,  filed 
a  demurrer,  and  was  present  at  the  fiqal 
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hearing,  and  joined  in  submitting  the  cause 
to  the  court.    Held,  that  the  judgment  ren- 
dered was  not  a  judgment  by  default. 
For  other  cases,  see  Judgment,  I.  a,  in  Dig. 
1-52  N,  S. 

(December  5,  1016.) 

ERROR  to  the  District  Court  for  John- 
ston County  to  review  a  judgmeiit  in 
defendant's  favor  in  an  action  brought  to 
recover  eertain  taxes  paid  by  plaintiff.  Re- 
ver seo. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  Sam  H.  Butler,  for  plaintiff  in  er- 
ror: 

A  judgment  will  not  be  opened  or  vacated 
if  the  defense  set  up  by  defendant  is  not 
meritorious,  or  is  purely  technical  in  its 
oharacter,  or  is  dishonest  or  unconscionable. 

23  Cyo.  964,  965;  Welch  v.  Mastin,  98 
Mo.  App.  273,  71  S.  W.  1090. 

Plaintiff's  judgment  was  valid  and  bind- 
ing, and  the  court  erred  in  vacating  the 
same. 

Hill  ▼.  Williams,  6  Kan.  17;  Clark  v. 
Roman,  —  Okla.  — ,  161  Pac.  479;  Hawkins 
V.  Hawkins,  —  Okla.  — ,  lo3  Pac.  846. 

Messrs.  P.  B.  H.  Sliearer  and  J.  J.  Sto* 
Iwuffh  for  defendant  in  error. 

Burfordr  C,  filed  the  following  opinion: 
£.  £.  Chivers,  as  guardian  of  certain 
minors,  sued  the  board  of  county  commis- 
sioners of  Johnston  county  to  recover  cer- 
tain taxes  paid  by  liim.  On  October  24, 
1914,  after  serviee  and  appearance  and  filing 
of  a  demurrer,  by  tiie  county  attorney,  it 
seems,  from  the  journal  entry,  both  parties 
appeared  and  "the  cause  was  submitted  to 
the  court,"  who  thereupon  heard  evidence 
and  rendered  judgment  for  plaintiff  and 
against  defendants  for  a  part  of  plaintiff's 
demand.  No  exception  was  taken  to  this 
judgment,  and  no  appeal  perfected.  Some 
eleven  months  thereafter,  to  wit,  on  Septem- 
ber 25,  1915,  the  defendants  by  the  county 
attorney  filed  a  petition  in  said  cause  set^ 
ting  out  the  judgment  and  alleging  same 
was  rendered  "under  chap.  152  of  Laws  of 
1910-11,  and  that  after  the  rendition  of 
said  judgm'^nt  and  on  the  16th  day  of  June, 
1916,  the  supreme  court  of  Oklahoma,  in 
the  case  of  Johnson  ▼.  Grady  County,  — 
Okla.  — ,  160  Pac.  497,  held  that  part  of 
said  chapter  unconstitutional  and  void,  and 
that  said  judgment  at  the  time  it  was  ren- 
dered was  unconstitutional  and  void,  and 
that  said  judgment  at  the  time  it  was  ren- 
dered was  contrary  to  law,  and  tbat  this 
fact  could  not  with  reasonable  diligence 
have  been  discovered  until  the  decision  of 
the  supreme  court,  but  the  same  was  dis- 


ment  was  rendered  and  without  fault  of 
defendant  herein."  Prayer  was  that  the 
court  "set  aside  and  hold  for  naught  the 
said  judgment  in  this  case,  and  that  the 
county  treasurer  of  said  county  of  Johnston 
be  temporarily  restrained  from  paying  said 
judgment  or  any  part  of  said  judgment, 
and  that  the  petitioner  have  a  new  trial  in 
this  cause  and  for  all  proper  relief."  This 
petition  was  verified  and  was  filed  after  the 
term  at  which  the  original  judgment  was 
rendered,  but  prior  to  the  next  succeeding 
term.  It  will  be  noticed  that  the  county 
treasurer  was  not  a  party  to  this  proceed- 
ing. The  plaintiff  then  appeared  specially 
and  moved  to  "quash  the  service  herein," 
alleging  that  "there  has  been  no  service," 
and  that  he  "therefore  asks  that  the  same 
be  quashed."  Upon  this  motion  being  over- 
ruled, plaintiff  filed  a  "demurrer  to  the  peti- 
tion for  new  trial"  upon  the  ground  that 
same  was  insufficient  in  law.  This  "demur- 
rer" was  by  the  court  on  October  4,  1915, 
overruled;  said  "defendant  given  ten  days 
to  plead."  The  court  on  the  same  day  tempo- 
rarily restrained  the  county  treasurer 
from  paying  the  judgment  or  any  part  there- 
of "until  the  further  order  of  the  court." 
On  October  21,  1915,  plaintiff  filed  a  motion 
"to  set  aside  and  revoke  the  order  made  in 
this  cause  on  October  4,  1015,  which  set 
aside  the  former  judgment  of  this  court  and 
also  granted  defendant  a  temporary  re- 
straining order." 

A  careful  examination  of  the  various  or- 
ders above  referred  to  constrains  us  to  hold 
that  the  trial  court  had  not  at  this  time 
"set  aside"  any  former  judgment.  He  had 
only  ordered  that  the  matter  of  payment  by 
the  treasurer  be  held  in  statu  quo  until 
his  further  order,  and  had  overruled  plain- 
tiff's "demurrer"  and  given  him  leave  to 
plead.  Inasmuch  as  the  statute  (§  5037) 
provides  that  "the  facts  stated  in  the  peti- 
tion shall  be  considered  as  denied  without 
apswer,"  it  does  not  appear  what  plead- 
ing plaintiff  might  have  filed;  but,  at  any 
rate,  he  had  the  leave,  and  clearly  his 
original  judgment  had  not  yet  been  vacated 
or  set  aside.  On  the  same  day  that  plain- 
tiff filed  this  latter  motion,  the  same  came 
on  for  rehearing.  Two  journal  entries  re- 
citing the  court's  action  appear  in  the  rec- 
ord. Construing  them  together,  it  appears 
that  the  trial  court  overruled  plaintiff's  mo- 
tion, found  that  the  original  judgment  ren- 
dered on  October  24,  1914,  "was  void  and 
of  no  effect,"  and  ordered  that  plaintiff 
"take  nothing  by  his  judgment  rendered 
on  October  24,  1914,"  and,  without  grant- 
ing any  new  trial,  made  the  temporary  re- 
straining order,  theretofore  issued  against 
the  county   treasurer,  a   perpetual   injunc 


covered  after  the  term  at  which  said  judg-    tion,  and  rendered  judgment  for  the  defend- 
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ant  board  for  costs.  Exception  being  taken, 
an  extension  of  time  to  perfect  an  appeal 
was  allowed,  and  within  proper  time  the 
cause  brought  here  for  review. 

At  the  outset,  we  are  confronted  by  the 
contention  of  defendant  in  error  that  no 
proper  appeal  is  before  us  for  consideration. 
This  is  based  upon  the  contention  that  the 
judgment  of  October  24,  1914,  was  set  aside 
on  October  4,  1915;  that  plaintiff  Chivers's 
motion  to  vacate  of  October  21,  1915,  and 
the  overruling  thereof  on  that  day,  was 
insufficient  to  confer  a  right  to  review  the 
judgment  of  October  4th,  on  appeal,  the 
fifteen  days  for  appeal  therefrom  allowed  by 
fitatute,  no  extension  having  been  granted, 
having  expired  prior  to  the  time  plaintiff's 
motion  of  October  21,  1915,  was  filed.  The 
fallacy  of  this  argument  is  that,  as  above 
flhown,  the  court  did  not  make  any  final 
order  in  relation  to  the  judgment  of  Octo- 
ber 24,  1914,  until  October  21,  1916.  We 
may  leave  out  entirely  plaintiff's  motion  and 
demurrer.  The  trial  court  on  October  21, 
1915,  set  aside,  vacated,  and  perpetual- 
ly enjoined  the  enforcement  of  his  prior 
judgment.  From  this  order  clearly  he  had 
a  right  to  appeal,  having  properly  objected 
and  excepted  thereto.  Rev.  Laws  1910,  §§ 
6236-6239. 

The  order  in  this  case  is  clearly  distin- 
guishable from  the  order  held*  not  appeal- 
able in  such  cases  as  Byars  v.  Sprouls,  24 
Okla,  299,  103  Pac.  1038;  i£tna  Bldg.  &  L. 
Asso.  V.  Williams,  26  Okla.  191,  108  Pac. 
1100,  and  Clapper  v.  Putnam  Co.  —  Okla. 
— ,  168  Pac.  299.  In  those  cases  the  court 
vacated  the  former  judgment  and  ordered 
a  new  trial.  Hence  each  cause  was  not 
finally  determined  until  the  new  trial  was 
had  and  a  final  judgment  rendered.  Here 
the  judgment  was  set  aside,  held  void,  and 
its  payment  enjoined.  Clearly  there  was 
nothing  more  to  be  done  by  the  plaintiff 
in  the  trial  court.  His  rights,  if  any  he 
had,  under  his  petition,  were  finally  deter- 
mined against  him.  Nothing  was  left  but 
a  right  of  appeal.  Such  order  not  only 
"grants  an  injunction,"  but  "affects  a  sub- 
stantial right"  and  determines  the  action 
**upon"  summary  application  "after  judg- 
ment," and  brings  the  matter  within  the 
statute  governing  appeals. 

Upon  the  merits,  the  defendant  seeks  to 
justify  his  pleading  under  §  6037,  Rev. 
Laws  1910,  authorizing  in  certain  cases  the 
filing  after  the  term  of  a  petition  for  new 
trial.  This  section  of  the  statute  contem- 
plates only  the  granting  of  a  new  trial  in 
proper  cases.  After  an  examination  of  the 
record  in  this  case,  we  are  convinced  that  if 
the  defendant's  application  be  construed 
only  as  a  petition  for  a  new  trial  under 
§  5037,  supra,  it  could  avail  nothing  by  rea- 
L.R.A.1917B. 


son  of  the  fact  that  a  petition  for  a  new 
trial  has  no  proper  office  and  could  not 
rightfully  be  granted  in  this  cause.  This  for 
the  reason  that  there  never  was  an  issue  of 
fact  presented  or  determined  preceding  the 
original  judgment,  and  therefore  there 
could  not,  in  any  proper  sense,  be  a  new 
trial.  Under  our  statute  (Rev.  Laws  1910, 
§  6033,)  "a  new  trial  Is  a  re-examination 
in  the  same  court  of  an  issue  of  faci,  after 
a  verdict  by  a  jury,  the  approval  of  the 
report  of  a  referee,  or  a  decision  by  the 
court."  See  Price  v.  Ratcliffe,  —  Okla.  — , 
148  Pac.  153. 

In  the  original  proceeding  i.  petition  and 
demurrer  thereto  were  filed.  The  record 
then  shows  that  the  parties  appeared  and 
"the  cause  was  submitted  to  the  court."  Ap- 
parently the  only  thing  to  be  submitted  was 
the  petition  and  demurrer  thereto.  The 
journal  entry  of  the  judgment  does  show 
that  the  trial  court  heard  "the  evidence  of- 
fered," but,  so  far  as  the  record  shows,  there 
was  no  answer  filed,  and  in  no  way  were 
the  facts  alleged  in  the  plaintiff's  petition 
controverted.  It  is  difficult  to  see,  there- 
fore, how  an  "issue  of  fact"  arose  upon  the 
original  trial  which  could  be  re-examiiMd  in 
a  new  trial.  In  Owen  v.  District  Ct.  43  Okla. 
442,  143  Pac.  17,  this  court  quoted  and  ap- 
proved the  language  of  the  supreme  court 
of  Kansas  in  McDermott  v.  Halleck,  65  Kan. 
403,  69  Pac.  335,  as  follows:  "We  are  of 
the  opinion  that  the  conclusions  which 
naturally,  logically,  and  inevitably  result 
from  an  examination  and  comparison  of  the 
different  Code  provisions  having  reference  to 
trials  and  new  trials  are  these:  First*  the 
only  pleadings  possible  under  the  Code  are 
the  petition,  answer,  reply,  and  demurrer; 
second,  issues  can  arise  only  upon  plead- 
ings; third,  a  trial  is  had  only  of  issues; 
fourth,  a  new  trial  is  had  only  of  issaes 
of  fact  after  such  issues  of  fact  have  been 
.  .  .  determined  by  a  referee,  a  jury,  or 
a  court;  fifth,  the  issues  of  fact  so  to  be 
re-examined  upon  a  new  trial  must  have 
arisen  upon  a  material  allegation  in  the  peti- 
tion controverted  by  the  answer,  new  matter 
in  the  answer  controverted  by  the  reply, 
or  new  matter  in  the  reply  denied  without 
further  pleading." 

The  language  of  this  same  case,  upon  the 
same  propositions,  is  also  adopted  and  ap- 
proved by  this  court  in  Powell  v.  Nidiols, 
26  Okla.  734,  29  L.R.A.(N.S.)  886,  110 
Pac.  762.  The  language  used  is  but  an- 
other statement  of  the  statute.  Rev.  Laws 
1910,   §§   4989-4991. 

In  Cowart  v.  Parker- Washington  Co.  40 
Okla.  66,  136  Pac.  153,  this  oonrt  said: 
"The  purpose  of  a  motion  for  a  new  trial 
is  to  procure  a  re-examination  of  an  issue 
of  fact  in  the  same  court.     Where  there 
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lias  never  been  any  eicaminatioQ  of  an  issue 
of  fact,  there  can  be  no  re-examination  or 
new  trial/' 

In  Clapper  v.  Putnam  Co.  supra,  this 
court  quoted  and  approved  the  language  of 
tlie  supreme  court  of  Kansas  in  Wagner 
V.  Atchison,  T.  &  S.  F.  R.  Co.  73  Kan.  283, 
85  Pac.  209  (referring  to  what  is  §  5033, 
£ev.  Laws  19X0),  as  follows:  "From  this 
language  it  is  plain  that  a  motion  for 
new  trial  has  no  function  to  perforn^  unless 
an  issue  ol  fact  has  been  .  .  .  deter- 
mined and  the  determination  has  been  em- 
bodied in  one  of  three  specified  forms.  Not 
only  must  there  have  been  a  trial,  a  judicial 
examination  of  the  issues  of  fact,  but  those 
issues  must  have  been  definitely  settled  by 
the  verdict  of  a  jury,  or  its  equivalent, 
final  and  conclusive  upon  the  facts  unless 
vacated.  Until  that  stage  of  the  proceed- 
ings in  an  action  has  been  reached,  the 
condition  precedent  to  the  filing  of  a  motion 
for  a  new  trial  does  not  arise;  the  single 
circumstance  capable  of  creating  a  field  for 
its  operation  has  not  occurred;  the  only 
subject  matter  vulnerable  to  its  attack  does 
not  exist.  There  is  no  such  thing  as  a  new 
trial  ol  issues  of  law." 

Under  these  decisions,  which,  upon  ex- 
amination, must  be  taken  to  be  sound  in 
principle,  no  issue  of  fact  was  raised  by  an- 
swer or  other  pleading  prior  to  the  rendition 
of  the  original  judgment.  No  such  issue 
could  have  been  determined.  There  could 
therefore  be  no  new  trial.  It  is  insisted, 
h&wever,  that  the  judgment  rendered  lielow 
waa  void,  and  that,  this  condition  being 
shown  to  the  trial  court  by  defendant's  peti- 
tion, the  court  had  power  to  set  it  aside. 
.  The  trial  court  evidently  took  the  view  that 
^^  JHclgment  was  void,  since  he  so  de- 
clared it,  vacated  it,  and  enjoined  its  opera- 
tion, without  granting  a  new  trial.  If  it 
ibe  true  that  the  judgment  was  wholly  void, 
we  have  no  doubt  of  the  power  of  the  court 
to  vacate  it.  "A  'void'  judgment  is  in  real- 
ity no  judgment  at  all.  It  is  a  mere  nullity. 
It  is  attended  by  none  of  the  consequences 
•of  a  valid  adjudication,  nor  is  it  entitled 
to  the  respect  accorded  to  one.  It  can 
neither  affect,  impair,  nor  create  rights." 
Black,  Judgm.  §  170 ;  Jefferson  v.  Gallagher, 
—  Okla.  — ,  150  Pac.  1071.  Its  operation 
may  be  enjoined  (Rev.  Laws  1910,  §  4881) 
or  Bet  aside  upon  motion  at  any  time,  wheth- 
-er  during  the  term  when  rendered  or  there- 
after, by  any  party  affected  thereby.  Rev. 
Laws  1910,  §  5741;  Choi  v.  Turk,  —  Okla. 
— ,154  Pac.  1000,  and  cases  cited.  It  is 
not  necessary  to  plead  a  meritorious  defense 
in  a  motion  to  vacate  such  a  judgment. 
Wheatland  Grain  &  Lumber  Co.  v.  Dowden, 
26  Okla.  441,  110  Pac.  898.  It  may  be  at- 
tacked collaterally.  Jefferson  v.  Gallagher, 
L.R.A.1917B. 


supra.  Some  courts  have  even  held  that  a 
void  judgment  may  be  vacated  after  the 
term  by  the  court  upon  its  own  motion. 
23  Cyc.  948,  and  cases  cited.  But  a  void 
judgment  is  to  be  clearly  distinguished  from 
one  voidable  only.  The  distinction,  says  Mr. 
Black  (Judgm.  §  170),  is  almost  universally 
to  be  made  upon  "the  single  case  where 
there  was  a  total  want  of  jurisdiction  to 
render  it."  A  judgment  may  have  been 
erroneous,  voidable  upon  appeal,  and  yet 
not  be  void.  If  the  court  had  jurisdiction 
of  the  parties  and  subject  matter,  and  ren- 
dered a  judgment  within  the  issues,  though 
such  judgment  might  have  been  erroneous 
and  reversible  for  error  ol  law  committed 
by  the  trial  court,  the  judgment  is  not 
void,  and  the  statute  relating  to  vacating 
void  judgments  is  not  applicable  to  it.  Gray 
V.  Gray,  —  Okla.  — ,  157  Pac.  730;  Clark  v. 
Roman,  —  Okla.  — ,  151  Pac.  479;  Gill  v. 
Executive  Committee,  —  Okla.  — ,  162  Pac. 
812;  Kaufman  v.  Grow,  —  Okla.  — ,  158 
Pac.  300;  Smith  v.  Finger,  15  Okla.  120, 
79  Pac.  759.  Jurisdiction,  said  this  court 
in  Jefferson  v.  Gallagher,  supra,  is  based 
upon  three  things:  (1)  Jurisdiction  of  the 
parties.  (2)  Jurisdiction  of  the  general 
subject  matter.  (3)  Jurisdiction  of  the 
particular  matter  which  the  judgment  pro- 
fesses to  decide. 

Bearing  these  principles  in  mind,  we  come 
to  the  consideration  of  the  record  in  relation 
to  the  present  judgment.  The  original  peti- 
tion alleged,  in  substance,  that  plaintiff  was 
guardian  of  certain  minors,  citizens  of  the 
Chickasaw  Nation,  who  owned  certain  lands 
therein  described  as  their  allotted  portions 
of  the  tribal  lands;  that  the  county  author- 
ities had  attempted  to  levy  taxes  Upon  the 
lands  for  several  years;  that  plaintiff  re- 
fused to  pay,  alleging  that  the  taxes  so 
levied  were  illegal  and  void;  that,  finally, 
to  effect  a  desired  sale  of  the  lands,  being 
required  to  do  so  by  the  purchaser,  he  paid 
the  taxes  under  protest,  notifying  the  treas- 
urer that  he  would  seek  to  recover  them 
back.  Prayer  was  for  the  recovery  of  the 
taxes  and  interest.  Judgment  was  for  a 
portion  of  the  amount  demanded.  Under  the 
allegations  of  the  petition  and  the  deci- 
sion in  Choate  v.  Trapp,  224  U.  S.  665,  66 
L.  ed.  941,  32  Sup.  Ct.  Rep.  565,  there  can 
be  little  doubt  of  the  invalidity  of  the  tax. 
At  the  time  the  case  was  filed  and  tried, 
chapter  152,  Laws  1910-11,  allowing  the 
recovery  of  taxes  voluntarily  paid  upon 
erroneous  assessments,  was  on  the  statute 
books.  In  Johnson  v.  Grady  County,  — 
Okla.  — ,  150  Pac.  497,  this  court  held  that 
the  portion  of  that  chapter  above  referred 
to  was  unconstitutional  because  not  em- 
braced in  the  title  to  the  act.  It  may  be 
conceded   that   the   petition    did   not   state 
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sufficient  elements  of  duress  or  oppression  to 
constitute  a  cause  of  action.  The  court  had 
admittedly  jurisdiction  of  the  subject  matter 
of  suits  against  tlie  county  to  recover  taxes. 
This  sort  of  action,  brought  under  proper 
circumstances,  existed  long  before  and  en- 
tirely independent  of  chap.  152  of  the  Laws 
of  1910-11.  This  was  expressly  recognized 
in  Johnson  v.  Grady  County,  supra;  Louisi- 
ana Realty  Co.  v.  McAlester,  25  Okla.  726, 
108  Pac.  301;  and  in  prior  cases.  That 
act  only  broadened  the  previously  existing 
right  of  action  and  extended  it  to  taxes 
voluntarily  paid.  The  particular  subject  of 
litigation  was  brought  before  the  court  by 
the  petition,  and  the  court  rendered  a  judg- 
ment within  the  issues.  The  defendant's 
demurrer  challenged  the  sufficiency  of  the 
petition,  and  the  court  found  such  petition 
adequate.  For  aught  that  appears  here, 
the  very  question  of  the  constitutionality  of 
the  statute  may  have  been  raised  and  the 
statute  held  constitutional  by  the  trial 
court.  Xo  appeal  was  perfected  from  the 
judgment.  Does  the  fact  that  the  petition 
stated  the  cause  of  action  defectively  or 
not  at  all,  the  subject  matter  referred  to 
in  it  being  wuthin  the  jurisdiction  of  the 
court,  alone  render  the  judgment  void?  In 
considering  this  question  w^e  have  considered 
as  apposite  cases  decided  upon  collateral 
attack  for  the  reason  that  it  is  universally 
conceded  that  a  void  judgment  may  be  col- 
laterally  attacked,  and  the  converse  must 
be  true  that,  if  a  collateral  attack  upon  a 
judgment  is  not  permissible,  judgment  is 
not  void. 

Mr.  Black,  in  his  work  on  Judgments  (§ 
241 ) ,  says :  "It  would  be  impossible,  on  any 
rational  theory,  to  make  jurisdiction  de- 
pendent upon  the  validity  of  the  case  stated 
by  the  plaintifT.  For  the  court  must  pass 
upon  the  sufficiency  of  the  declaration,  and 
jurisdiction  to  proceed,  at  least  so  far,  must 
be  acquired  by  the  mere  filing  of  the  plead- 
ing and  service  of  process." 

Again,  he  says  ( §  269 )  :  "A  judgment 
cannot  be  impeached  collaterally  on  account 
of  any  illegality  or  insufficiency  in  the  cause 
of  action  on  which  the  suit  is  brought;  these 
are  matters  which  must  be  set  up  in  de- 
fense to  the  action,  and  which  are  concluded 
by  the  judgment." 

In  Winningham  v.  Trueblood,  149  Mo.  572, 
51  S.  W.  399,  it  is  said:  "A  judgment  can- 
not be  collaterally  attacked  for  want  of 
jurisdiction  because  the  petition  does  not 
state  a  cause  of  action,  since,  if  it  states 
a  case  belonging  to  a  general  class  over 
which  the  authoritv  of  the  court  extends, 
jurisdiction  is  conferred." 

In   Xorth   Pacific   Cycle   Co.   v.   Thomas, 
26  Or.  381,  46  Am.  St.  Rep.  636,  38  Pac.  I 
307,  the  court  said;     "If  the  object  of  the 
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plaintiff  can  be  ascertained  from  his  com* 
plaint,  and  the  court  has  power  to  grant  the 
relief  demanded  and  jurisdiction  of  the  par- 
ties, the  judgment  rendered  is  not  subject 
to  collateral  attack,  although  the  complaint 
may  in  fact  have  been  bad  in  aubstanee." 
'There  is  an  important  difference  between  a^ 
want  of  jurisdiction  and  a  mere  defect  in 
obtaining  it.  In  the  former  case,  the  judg- 
ment   is    absolutely    void In    the 

latter  case,  it  is  simply  erroneous  and  void- 
able, and  can  be  attadced  only  in  some  di- 
rect proceeding  authorized  by  law." 

So  in  the  instant  case  the  judgment  could 
have  been  attacked  in  any  direct  proceeding, 
authorized  by  law,  such  as  appeal,  etc.  But 
the  motion  under  consideration  is  so  framed 
that  it  can  be  considered  only  as  a  motion, 
to  vacate  a  void  judgment,  and  is  not  a  pro- 
ceeding authorized  by  law  to  correct  an  er- 
roneous one. 

In  Rowe  v.  Palmer,  29  Kan.  337,  the 
supreme  court  of  that  state  said :  "It  is  not 
necessary  for  us  to  decide  whether  the  peti- 
tion states  such  a  cause  of  action  as  would 
be  good  if  challenged  by  demurrer.  If  it 
contains  sufficient  matter  to  challenge  the 
attention  of  the  court  as  to  its  merits,  and 
such  a  case  is  thereby  presented  as  to  auth- 
orize the  trial  court  to  deliberate  and  act, 
a  judgment  rendered  thereon  is  not  void."^ 

In  Taylor  y.  Coots,  32  Neb.  30,  29  Am. 
St.  Rep.*^426,  48  N.  W.  964,  it  is  said  that: 
"The  sufficiency  of  the  petition  is  not  a  test 
of  jurisdiction." 

In  Head  v.  Daniels,  38  Kan.  1,  15  Pac. 
911,'  it  was  said:  "If  the  petition  sets 
forth  facts  sufficient  to  challenge  the  at- 
tention of  the  court  with  regard  to  it»  merits 
or  authorize  the  court  to  deliberate  with 
respect  thereto,  then  the  judgment  .  .  . 
rendered  upon  it  is  not  void,  but  at  moit 
is  only  voidable." 

The  following  cases  will  be  found  to  sus- 
tain the  doctrine  above  set  forth:  Edel- 
stein  v.  United  States,  9  L.R.A.(N.S.)  236„ 
79  C.  C.  A.  328,  140  Fed.  636;  Hunt  v. 
Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129; 
Selby  V.  Pueppka,  73  Neb.  179,  102  N.  W. 
263;  Frankfurth  v.  Anderson,  61  Wis.  107, 
20  N.  W.  662:  Bitzer  v.  Mercke,  111  Ky. 
299,  63  S.  W.  771 ;  Wood  v.  Blythe,  46  Wis. 
650,  1  N.  W.  341 ;  Kalb  v.  German  Sav.  Inst. 
25  Wash.  349,  87  Am.  St.  Rep.  757,  65 
Pac.  559;  State  v.  Horton,  89  N.  C.  581; 
Pierson  v.  Benedict,  6  Kan.  App.  790,  48 
Pac.  996;  Altman  v.  School  Diet.  85  Or. 
85,  76  Am.  St.  Rep.  468,  56  Pac.  291;  Re 
James,  99  Cal.  374,  37  Am.  St.  Rep.  60. 
33  Pac.  1122;  Tnimble  v.  Williams,  18  Neb. 
144,  24  N.  W.  716;  Rich  v.  Chicago,  187 
111.  396,  58  N.  E.  306;  Edmundson  v.  Inde- 
pendent School  Dist.  98  Iowa,  639,  60  Am. 
St.  Rep.  224,  67  N.  W.  671.     Such  is  the 
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pnetical  effect  of  the  holding  of  thie  court 
in  KRufman  v.  Grow,  —  Okla.  — ,  158  Pac. 
aOO;  Edwards  v.  Smith,  42  Okla.  544-550, 
142  Pac.  302;  and  Hill  y.  Persinger,  — 
Okla.  — ,  167  Pac.  746. 

Movant  relies  upon  Farris  v.  Henderson, 
1  Okla.  384,  33  Pac.  380;  Lewis  v.  Clements, 
21  Okla.  167,  95  Pac.  769;  and  Clark  v. 
Holmes,  31  Okla.  164,  120  Pac.  642,  Ann. 
Cas.  1913D,  385. 

In  Farris  v.  Henderson,  supra,  it  was 
said:  ''A  complaint  which  states  no  cause 
of  action  will  not  support  a  judgment  by 
default;  and  such  judgment  will  be  rendered 
in  the  appellate  court.  If  the  complaint 
states  no  cause  of  action,  the  objection  is 
fatal  at  every  stage  of  the  proceedings." 

There  is  no  conflict  between  this  doctrine 
and  that  here  announced.  Farris  v.  Hender- 
son, supra,  was  an  appeal  from  the  judgment 
rendered  after  demurrer  overruled.  The 
judgment  was  clearly  erroneous.  The  court 
does  not  hold  that  it  is  void. 

In  Lewis  v.  Clements  and  Clark  v.  Holmes, 
supra,  this  court  said:  ''A  judgment  by 
default,  upon  a  complaint  that  does  not  con- 
tain allegations  sufficient  to  constitute  a 
cause  of  action,  is  void,  and  will  be  reversed 
on  appeal." 

These  statements  are  likewise  not  in  con- 
flict with  this  opinion,  for  the  reason  that 
in  those  cases  the  judgment  was  by  default, 
while  in  the  instant  case  there  was  a  de- 
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murrer  filed  and  an  appearance  made  by 
defendant  at  the  final  hearing  when  the  judg- 
ment was  rendered.  In  no  true  sense,  there- 
fore, could  the  judgment  in  the  instant  case 
be  said  to  be  by  default.  See  Crossan  v. 
Cooper,  41  Okla.  281,  137  Pa.  354;  Black, 
Judgm.  §  80. 

We  conclude  that  the  judgment  rendered 
was  not  void.  £1  Reno  v.  Cleveland-Trin- 
idad Paving  Co.  25  Okla.  648,  27  L.R.A. 
(N.S.)  650,  107  Pac.  163.  That  by  failure 
to  exercise  the  right  of  appeal,  or  to  have 
the  judgment  vacated  within  the  term,  no 
statutory  ground  for  vacation  after  the  term 
appearing,  the  judgment  became  binding  up- 
on defendant,  that  a  petition  for  a  new  trial 
was  not  applicable  to  the  instant  case,  and 
the  trial  court  was  in  error  in  vacating  the 
judgment  as  void  and  in  enjoining  its  pay- 
ment. 

It  follows  that  the  order  of  the  trial  court 
should  be  reversed,  with  directions  to  set 
aside  and  vacate  the  order  of  October  21, 
1915,  in  all  things,  to  vacate  and  set  aside 
the  restraining  order  and  injunction  granted 
against  the  county  treasurer,  to  overrule 
and  deny  the  defendant's  petition  for  a  new 
trial,  and  to  render  judgment  for  plaintiff 
in  error  for  costs. 

Per  Cariam: 

Adopted  in  whola 
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AliaioaF* 

Attack  on  provisions  as  to  alimony  In 
divorce  decree  498 

Allavlon. 

Division  of,  see  Watbbs. 

AatlcipatorF  breaeh. 

Damages  for  anticipatory  breach  of 
contract  as  provable  claim  in  bank- 
ruptcy 685 

Appeal  and  error. 

Effect  of  pardon  granted  pending  ap- 
peal 570 

Effect  of  insertion  of  unauthorized  pro- 
vision in  appeal  bond  992 

Possibility  of  appeal  from  dismissal  of 
garnishment  or  attachment  as"  affect- 
ing right  to  withhold  property  from 
debtor  591 

May  Statute  of  Frauds  be  raised  for 
first  time  on  appeal  where,  under  the ' 
pleadings,  it  might  have  been  raised 
below  1071 

L.R.A.1917B.  1303 


AttoraeFs. 

Exemption  of,  from  service  of  process, 
see  WniT  and  Pbocess. 

Consideration  for  note  or  obligation 
given  by  attorney  to  cover  loss  on 
transactions  conducted  by  him  for 
principal 

Misconduct  of  counsel  for  defeated 
spouse  as  ground  for  relief  from  di- 
vorce 

Right  of  attorney  at  law  to  solicit 
business 

Concealment  or  failure  to  produce  doc- 
ument as  ground  for  disbarment  or 
suspension 

Eligibility  of  suspended  or  disbarred 
attorney  to  Judicial  office 

Aaetions. 

Effect  of  insertion  of  unauthorized  pro- 
visions in  auctioneer's  bond 


400 


691 


998 


696 

4(54 
1128 

884 
803 


1013 


Bail  I 

Effect  of  insertion  of  unauthorized  pro- 
visions in  bail  bond 

BankrnptcF* 

Who  is  within  protection  of  provision 
of  Bankruptcy  Act  as  to  use  in  crim- 
inal proceeding  of  testimony  given 
by    bankrupt 

Damages  for  anticipatory  breach  of 
contract  as  provable  claim 


994 


614 
685 
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Banks. 

Consideration  for  note  given  to  malse 
good  depletion  of  capital  or  assets 
of  bank  688 

Effect  of  insertion  of  unauthorized  pro- 
visions  in  cashier's   bond  991 

Barbers. 

Barbering    on    Sunday,    see    Sunday, 

Bastardy. 

Effect  of  insertion  of  unauthorized  pro- 
visions in   bastardy  bond  994 

Exhibition  of  child  for  purpose  of  de- 
termining paternity  1148 

BawdFlioases. 

See  DZSOBDBBLY  HODSBS,     . 

Be<iaest. 

See  Wills. 

Bills  and  aates. 

Consideration  for  note  given  to  make 
good  depletion  of  capital  or  assets 
of  bank  688 

Consideration  for  note  given  by  attor- 
ney or  agent  to  cover  loss  on  trans- 
actions conducted  by  him  for  prin- 
cipal 

Right  of  an  infant  to  disaffirm  transfer 
of  note  by  indorsement 

Time  of  payment  of  obligation  pur- 
porting to  be  payable  on  specified 
event,  the  happening  of  which  Is 
wholly  or  partially  within  the  con- 
trol of  the  promisor  1050 

Bonds. 

Effect  of  Insertion  of  unanthorlaed  pro- 
visions In  a  bond  required  by  statute    990 


Brokers. 

Right  of  broker  to  recover  commis- 
sions where  owner  has  refused  to 
make  the  sale  for  a  price  otherwise 
satisfactory,  because  of  broker's 
misrepresentations  as  to  offers  ob- 
tained 


I 


Certiorari. 


696 


1174 


922 


Burden  of  proof. 

See  Evidence. 


Sunday  business,  see  Sunday. 

Carriers. 

Cumulative  penalties  for  failure  of  car- 
rier to  provide  •epfttate  accommoda- 
tions for  white  and  colored  persoas 

Constitutionality  of  statute  impoaiiig 
penalty  or  added  liability  for  failure 
of  railroad  or  carrier  to  pay  claim 


048 


926 


Caslii4 

See  BAMK8. 

Cemeterte*. 

Forbidding  burial  of  negro  In  cemetery 
controlled  by  white  persons 
L.R.A.1917B. 


I      Effect  of  insertion  of  unauthorized  pro- 
visions in  bond  1002S 

Ckarltles. 

Exemption     of,     from     taxation,     see 
Taxes. 

ClTll  rivkfs. 

ForblddUig  buxiflU  of  negro  in  cemetery 
controlled  by  white  persona  948 

Cla^nui* 

Against    bankrupt    estate,    see    Bank- 
ruptcy. 
Against  carriers,   see  Cabribbs. 
Against  railroads,  see  Rauaoam. 

Clearance    card. 

To    discharged   employee,   see   Mabzvi 
AND  Servant. 

Clerks. 

Effect  of  insertion  of  unauthorised  pro- 
visions in  clerk's  bond  995 


Colleotovn. 

Effect  of  insertion  of  unauthorized 

visions  in  bond  of  991 

Collnslon. 

Attack  on  collusive  divorce  460 

ConiBierce. 

Constitutionality,  construction,  and  ef- 
fect of  Webb-Kenyon  Act  1229 

Gathering  laundry  or  other  articles  in 
one  state,  performing  services  tbei^ 
on  In  another,  and  returning  to  own- 
ers,  as   interstate   commerce  843 

Commissions. 

Of   brokers,   see   Brokebs. 

Committee. 

Of  Insane  person,  see  Incompbtbnt 
Pbbsons. 

Common-law   bond. 

Effect  of  insertion  of  unauthorised  pr^ 
visions  In  1017 

Concealment. 

Effect  of,  on  mnnlag  of  llmltatioiis» 
see  LiMrTATiON  op  Actions. 

Condition. 

In    Insurance    policy,    see    lustJRANd^. 

Conditional  sale. 

See  Salb. 


948 


Condonation. 

Attack  on  divorce  decree  based  on  con- 
donation   pending    the    divorce    salt 


462 


Conflict  of  lavro. 

Extraterritorial  effect  of  decree  of  di- 
vorce  rendered  vpoo  constmctive 
service  1<W2 
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Coa«Ider«tio]i. 

For  contract  generally,  see  Contracts. 

Oottslvnm^iit  contract* 

Construction  of  contract  bavlng  some 
provisions  peculiar  to  coasignment 
and  agency  contracts  and  othera  to 
sale  contracts  626 

Coaatable. 

Effect  of  insertion  of  unautborised  pro- 
visions in  constable's  bond  095 

Coastltatioaal  law. 

As  to  use  of  public  funds,  see  Posibic 

MONBYS. 

Constitutionality  of  initiatiTt  and  rsf* 
erendum  15 

Constitutional  limitation  of  the  power 
to  exempt  property  from  taxation  as 
affecting  public  obligations  or  psop- 
erty  -308 

Constitutionality  of  statute  forbidding 
taking  of  lee  for  securing  employ- 
ment for  anotber  1280 

Validity  of  statutes  or  ordinances 
against  bawdyhouses  107S 

Constitutionality  of  statute  imposing 
penalty  or  added  liability  for  fail- 
ure of  railroad  or  carrier  to  pay 
claim  026 

Constitutionality  of  statutes  requiring 
an  employer  to  furnisb  a  discharged 
employee  with  a  statement  of  the 
cause  of  his  discharge 

Constitutionality  of  statutes  restrict- 
ing right  of  employer  to  discharge 
employee 

Constitutionality  of  regulations  affect- 
ing ice  cream 

Constitutionality  of  Webb-Kenyon  Act 

Coaatractlon. 

Of  contract  generally,  see  Contbacts. 
Of  will,  see  Wills. 

CaastractlTC   service. 

See  Wbit  and  Pbocbss. 

CaatcBipt. 

Punishment  of  convict  for  failure  or 
refusal  to  testify  or  other  contempt     588 

Applicability  in  proceeding  to  punish 
criminal  contempt  of  rules  of  evi- 
dence in  criminal  cases  118 

Contractors. 

Bonds  of,  see  Bonds. 

Contracts. 

By  corporations,  see  Coryosations. 

Of  infant,  see  Infants. 

Of  sale  generally,  see  tUhm. 

For  purchase  or  sale  of  land,  see 
Vbndos  and  Purchaskr. 

Damages  for  anticipatory  breach  of 
contract  as  provable  claim  In  bank- 
ruptcy 585 

May  action  for  alienation  of  affections 
rest  upon  a  breach  of  contract  680 

Right   to   recover   for   household   serv- 
ices rendered  while  parties  were  liv- 
ing In   illicit  relations  683 
JLR.A.1917B. 


1115 


1122 

207 
1200 


Consideration  for  note  or  other  obliga- 
tion given  to  make  good  depletion 
of  capital  or  assets  of  bank  688 

Consideration  for  note  or  obligation 
given  by  attorney  or  agent  to  cover 
loss  on  transactions  conducted  by 
him  for  principal  696 

Surrender  clause  in  oil  or  gas  lease 
as  rendering  it  unilateral  1206 

May  statute  of  frauds  be  raised  for 
first  time  on  appeal  where  under 
the  pleadings  it  might  have  been 
raised   below  1071 

Effect  of  the  Statute  of  Frauds  upon 
the  right  to  modify,  by  subsequent 
parol  agreement,  a  written  contract 
required  by  the  statute  to  be  in 
writing  144 

Consjtructlon  of  contract  having  some 
provisions  peculiar  to  consignment 
and  agency  contracts,  and  others  to 
sale  contracts  62ft 

Agreement  to  accept  less  than  amount 
of  appropriation,  salary,  or  fee  190 

Promise  to  accept  less  than  compensa- 
tion fixed  by  law  as  affecting  right 
to  hold   ofllce  196 

Insurance  on  bawdyhouse  or  fumlfdre 
therein  257 

Sale  of  goods  to  keeper  or  inmate  of 
house  of  ill-fame  1168 

Contribution  and  Indemnity. 

Contribution  between  insurers,  see  In- 
surers. 

Convicts. 

Punishment  of  convict  for  failure  or 
refusal  to  testify  or  other  contempt    588 

Corporations. 

Bonds  for  fidelity  of  officers  and  agents, 
see   Bonds. 

Estoppel  against  raising  the  defense 
of  ultra  vires  in  actions  brought  by 
private  corporation  821 

Power  of  corporation  to  rescind  decla- 
ration of  dividend  736 

Right  to  dividends  on  transfer  of 
stock  326 

Partnership  liability  of  stockholders 
of  a  foreign  corporation  in  a  state 
in  which  it  is  doing  business  574 

Costa. 

Effect  of  insertion  of  unauthorised  pro- 
visions in  cost  bond  1008 

Connaei. 

See  Attorneys. 

Courts. 

Clerks  of,  see  Clerks. 
Contempt  of,  see  Contbmpt. 

Covenants  and  conditions. 

Conditions  in  insurance  policy,  see  In- 
surance. 

Rescission  of  land  contract  for  breach 
of  covenant,  see  Vendor  and  Pur- 
chaser. 
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Credibility. 

0£  witness,  see  Witnesses. 

Criminal  la^v. 

As  to  ball  and  recognizance,  see  Bail 
AND   Recognizance. 

As  to  criminal  contempt,  see  Con- 
tempt. 

As  to  sufficiency  of  Indictment,  see  In- 
dictment, etc. 

Violation  of  liquor  law,  see  Intoxi- 
cating LiQUOBS. 

See  also   Embezzlement;   Perjury. 

Who  is  within  protection  of  provi- 
sion of  Bankruptcy  Act  as  to  use 
in  criminal  proceeding  of  testimony 
given  by  bankrupt  ^^^ 

Necessity  of  presence  of  accused  at  ren- 

.     dition    of    verdict    for    misdemeanor     346 

Effect  of  pardon  granted  after  verdict 
and  before  sentence,  or  pending  ap- 
peal 

Criniinatiom   of   >elf« 

See  Criminal  Law. 

CnratlTe   acta. 

Insertion  of  unauthorized  provisions 
in  a  bond  required  by  statute  as 
affected   by  curative  statutes  097 

DamaKca* 

Damages  for  anticipatory  breach  of 
contract  as  provable  claim  in  bank- 
ruptcy 586 

Data. 

Bight  of  public  to  benefit  of  data  pre- 
pared by  officer  or  employee  1183 


DiacoTeriea. 

Right  of  public  to  benefit  of  discoveries 
made  by  officer  or  omploy^  JU3ft 

Diaco'very  and  inapectioa. 

Exhibition  of  person  to  jury,  see  Evi- 
dence. 

Dlamiaaal. 

Of  attachment,  see  Attachment. 
Of   garnishment,   see   Garnishment. 

Diaorderly  Itoaaea. 

Insurance  on  bawdyhouses  or  Xniml- 
tare  therein  257 

Sale  of  goods  to  keeper  of  inmate  of 
boose  of  lU-fame  U^ 

Validity  of  statutes  or  ordinances 
against  bawdybouMn  1078 


570     Diatlilera. 

Effect  of  insertion  ef  unauthorised  pro- 
visions in  distiller's  bond  995 

Dlvidenda. 

On  corporate  6tock,  see  C6RW>RATfOifS. 


Divorce  and  aeparatlon. 

Attack  on  decrees  of  divorce  for  other 
causes  than   lack  of  jurisdiction 

Extraterritorial  effect  of  decree  of 
divorce  rendered  on  constructive  serv- 
ice 1032 

Remedy  for  refusal  to  permit  access 
to  or  visitation  of  children  as  pro- 
vided by  decree  of  divorce  290 


409 


Deatb. 

Effect  of  attack  on  dlTorce  decree  of 
death   of  spouse   granted  decree  486 

Concealment  or  ignorance  of  cause  of 
action  as  suspending  statute  of  lim- 
itations   against    action    for    death  1259 

Debtor  and  creditor. 

Insolvency  of  debtor,  see  Bankbuptcy. 

Decedent'a  eatatc. 

Administration  of,  see  BxeCutobs  and 

ADHINI8TRATOB8. 

Demonatrative  CTldence. 

See  BTik»BNcn. 

Deacrlption. 

Of  beneficiary  of  will,  see  Wills. 

Device. 

Right  of  public  to  benefit  of  devices 
made  by  officer  or  employee  1183 

Deviae. 

See  Wills. 

Diabaratent. 
Of  attorney,  see  Attobkiis. 

Discbargro* 

Of  employee,  see  Master  and  Sbbvamt. 

L.R.A.1917B. 


As  ground  of  attack  on  divorce  decree    457 


Bllvibilltr- 

To  judicial  office,  see  Jxjoqua, 

BmbarKO. 

Effect  of  insertion  of  unauthorised  pro< 
visions  in  embargo   bond 


990 


BmbesBlement. 

Proof  of  mere  failure  to  pay  over 
money  1260 

Bmployeea. 

Bonds  for  fidelity  of,  see  Bonds. 

In  general,  see  Mastbb  and  Sebtant. 

Employment  aK^nciea. 

Constitutionality  of  statute  forbidding 
taking  of  fee  for  securing  employ- 
ment for  anoCber  1380 


Bntoppel. 

Of  divorced  spouse  to  attack  divorce 
decree 

Against  raising  the  defense  of  ultra 
vires  in  actions  brought  by  private 
corporations 

To  complain  of  insertion  of  unauthor- 
ised provisions  tn  a  bond  required 
by  statute 


499 


821 


1001 
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Bvldence. 

Applicability  in  proceeding  to  punish 
criminal  contempt  of  rifles  of  evi- 
dence in  criminal  cases  X18 

Burden  of  proof  wbere  divorces  are  at- 
tacked 433 

Errors  in  reception  of  testimony  to 
support  attack  on  divorce  decree  432,     |$11 

InsufDclency  of  evidence  to  warrant 
divorce   as   a   basis   of  attack  432 

Newly  discovered  evidence  as  ground 
for  opening   decree  of  divorce  466 

Exhibition  of  child  for  purposes  of 
determining  paternity  in  bastardy 
proceedings  1146 

Competency  of  parol  evidence  to  show 
that  a  writing  was  not  Intended  to' 
create  legal  relations,  but  was  exe- 
cuted as  a  sham  '  '  263 

Competency  of  parol  evidence  of  an 
agreement  by  the  vendor  of  a  busi- 
ness not  to  re-engage  therein,  where 
some  part  of  the  agreement  has  been 
reduced   to  writing  276 

Bxecvtlon. 

Levy   under,   see   Lbyt   and   SBtztrsv. 

Exeovtora  and  admt«latrator>. 

Effect  of  insertion  of  nnauthorized  pro- 
vision in  bond  of  902 

Bxemptlom.  •<"      • 

FrosB  taxation,  see  Tazvs. 


BxlilkltU 

Of  person  to  Jury,  see  IBtiosncb. 

ParmlnK   utensils. 

Property  covered  by  insurance  policy 
on  *' farming  utensiU"  987 

Fidelity  insurance. 

See  Bonds. 


Food. 

Regulations  affecting  ice  cream 


207 


Of  mortgage,  see  MoiMltt^. 
Foreiir*  eorpovntions* 

Bee     COBFOEATIONS. 

Forfeitnre. 

Of  Insitrattce  policy,  see  Inbcsancb. 

FortheominK  kond. 

Effect  of  insertion  of  uBautfaorlsed  pro- 
visions in  1012 

Fraud    and    deceit. 

Fraud  as  ground  of  sttaek  on  dirorct 
decree  441 

FrandSy   statnto  of* 

See    CONTSACTS. 

darnislinftent. 

Possibility  of  appeal  from  dismissal  of 
garnishment  as  affecting  right  to 
withhold  property  from  debtor  691 

L.R.A.1917B. 


Natural  gas,  see  Minis. 


Gnardian   and   Tvard. 

Power  of  guardian  to  procure  necessi- 
ties for  family  of  his  ward  678 

Effect  of  insertion  of  uhauthoriied  pro- 
vision  in  guardian's   bond  992 

Health. 

Of  insured,  see  Insdbangb. 

Healtb  insarance. 

See  iNSUBANca. 

Heirs. 

Attack  by,  on  divorce  decree  499 

HiKliVfrays. 

liiability  for  injury  due  to  negligent 
driving,  see  Niqlxgbncs. 

Holiclays. 

As  to  Sunday,  see  Sunday. 

Homicide. 

Murder  of  insured  by  beneficlaiy  as 
affecting  right  to  proceeds  of  policy    671 

Honse   of   til-fame. 

See  Disorderly  Hoc  sis. 

Hnsband  and  vrife. 

As  to  divorce  Of  sepaititloD,  see  Divorob 
AND  Separation. 

Devise  or  bequest  to  one  described,  as 
"hwtand."  "wife"  or  "widow"  as 
affected  by  illegality  or  nonexistence 
of  marriage  1153 

Liability  for  necessaries  furnished  re* 
puted  wife  1290 

May  actkm  for  alienation  of  aff^tiona 
rsst  upon  a  breach  of  contract  or 

.    negligent  tort  «S0 


Ice  eroant. 

■  See  Food. 

I0nomnee. 

Effect  of,  on  nmnlog  of  limitations,  see 
LiifiTAViON  or  Actions. 

Ill-fame. 

House  of,  see  Disordkrlt  HoDSia. 

Illicit  oobabitation. 

Right  to  reeover  for  household  services 
rendered  while  parties  wore  llring  in 
llUclt   relations.  683 


nil 

See  SiCKNBSB. 

implied    contract* 

See  Contracts. 

Incompetent  persona. 

Attack  on  divorce  decree  grantod   oa 
ground  of  lunacy  of  divorced  spouse 

Power  of  committee  of  insane  persoa  to  . 
procure  necessities  for  family  of  tjs 
ward  97i 


466 
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In  crease. 

Levy  upon  property  as  iDcludlng  subse- 
quent  increase   thereof  044 

Indletmenty  In  format  lom,  and  com- 
plaint. 

Typewritten,  printed  or  stamped  sig- 
nature of  287 

Infants. 

Custody  of,  after  divorce,  see  Divobce 
AND  Separation. 

Guardianship  of,  see  Guardian  and 
Ward. 

Attack  on  divorce  decree  grounded  on 
infancy  of  divorced  spouse  467 

Liability  of  parent  for  necessaries  fur- 
nished minor  child  who  is  living 
away  from  the  parents*  home  693 

Right  of  an  infant  to  disaffirm  trans- 
fer of  note  by  indorsement  1174 

Initiative^  referendnni,  and  recall. 

Initiative  and   referendum  15 


Injunction. 

Effect  of  insertion  of  unauthorised  pro- 
visions In  injunction  bond 

InsanitF* 

See    lNCOHt»BTKNT    PBR80N8, 

InnolTencr. 

As  to  bankruptcy,  te«  Bankeuptct. 


996 


Inanranee. 

Insurance  on  bawdyhoaae  or  fnmitVTe 
therein 

Property  covered  by  policy  on  '*farm- 
ing  utensils*' 

Effect  of  failure  to  pay  periodical  pre- 
mium on  policy  of  life  insurance  to 
terminate  the  same  In  the  abseBce 
of  a  provision  for  forfeiture 

Date  from  which  the  period  to  which 
a  defense  is  limited  in  life  Insar* 
ance  policy  is  to  be  computed 

What  constitutes  disability  within 
meaning  of  accident  or  health  pMlcy 

Hernia  as  breach  df  condition  or  war- 
ranty as  to  health  or  bodily  con- 
dition 

Service  by  publication  to  give  J«tls*> 
diction  of  Issues  between  nonreMdent 
and  resident  claimants  to  benefits 
under  an  insurance  p9lief 

Murder  of  insured  by  benefldary  at 
affecting  rl^t  to  proceeds  of  policy 

Provision  in  accident  policy  for  prorat- 
ing in  case  of  other  insurance 

Bmployer*8  contribution  to  insurance 
for  benefit  of  employee,  as  affecting 
or  affected  by  recovery  against  him 
for  personal  injury 

Intent. 

Parol  evidence  as  (o^  see  BYWtmVm* 
Of  testator,  aee  Wills. 

Interetate  commerce. 

See  Commerce. 
L.ILA.1917B. 


267 
937 


214 

105 
'I4>e 

747 


898 

671 
828 
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InterTcntion* 

See  Pasties. 

latoxlcatlnv  liQiiora. 

Effect  of  Insertion  of  unauthorised  pro- 
visions in  liquor  bond  995,  1009,  101^ 

Constitutionality,  construction,  and 
effect  of  Webb-Kenyon  Act  1229' 

Do  statutes  forbidding  the  sale  of  a 
certain  class  or  classes  of  liquor 
include   nonlntozicating  liquor  974 

Manufacturing  under  contract  as  a 
sale  606> 


InTcntlona. 

Right   of   public   to   benefit   of   inven- 
tions made  by  officer  ox  employee 

Joint   estate. 

■ 

Under  will,  see  Wills. 


IISS 


Eligibility   of   suspended   or   disbarred 
attorney  to  Judicial  office  803 


409 


Attacks  on  decrees  of  divorce  for  other 
causes  than  lack  of  Jurisdiction 

Extraterritorial  effect  of  dacnse  of 
divorce  rendered  on  eonstructlve 
service  1032 


Jndlcial  sale. 

Foreclosure    of    oiortgage,    sea    Mort- 

OAGB. 

Effect    of    attachment    and    sale    of 
stranger's  property 


400 


Jurisdiction. 

Sufficiency  of  service  of  process  to  con- 
fer, see  Writ  and  Process. 

Lacliea* 

See  Limitation  ot  Actions. 

Land  contract. 

See  Vendob  and  Pdrcuaser. 


Landlord  and  tenaat* 

Utilization  of  party  wall  by  lessee  as 
affecting  lessor's  daty  to  contribute 
to  cost  thereof 

Liability  of  landlord  to  tenant  for  dam- 
age by  water 

Liability  of  landlord  to  tenant  for  dam- 
age by  water,  due  to  faulty  con- 
struction 

Liability  of  landlord  to  tenant  for  loss 
due  to  bursting  water  pipes 

Lease. 

In  general,  see  Landlord  and  Tenast!. 
Oil  or  gas  lease,  see  Mines. 

Lesracy. 

See  Wills. 

LckaI   papers. 

Typewritten,  printed  or  stamped  sig- 
nature of 


9GO 


22& 


239 


244 


285 
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Levy  Amd  aelavre. 

Levy  upon  property  as  Including  aubie- 
qaent  1ncre«ae  tliraeef  944 

Life    las  V  ranee* 

See  iNSUBANClk 

Ijife  teaant*. 

At  to  life  estates  and  remainders  gen- 
erally, see  Wills. 


liln&ltatlon  of  actiona. 

Effect  of  laches  In  attacking  divorce 
decree 

Concealment  or  Ignorance  of  cause  of 
action  as  suspending  Statute  of  Limi- 
tations against  tbe  action  for  per- 
sonal Injuries  or  death 

Lanatlca. 

See  INCOMPXTCNT  Pkssons. 

Malieiova  proaecatioa. 

Bringing  civil  action  In  remote  district 
or  foreign  Jurisdiction 

IManafaetariaK- 

Manufacturing  of  intoxicating  liquor 
under  contract  as  a  sale 


003 


1259 


752 


6M 


As  to  divorce  or  separation,  see  DxvoRCB 

AND    SSPABATION, 

Devise  or  bequest  of  one  described  as 
"husband/*  "wife,"  or  "widow,"  as 
affected  by  illegality  or  nonexistence 
of  marriage  1153 


[aster  aad  eenraat* 

Bond  for  fldeilty  of  employee,  see 
Bonds. 

Right  of  public  te  .  benefit  of  dis- 
coveries, inventions,  dtrices,  data, 
etc.,  made  or  prepared  by  employee 

Employer's  agreement  to  pay  employee 
during  disability,  or  his  contribution 
to  insurance,  as  affestteg^  oe  aflbsted 
by,  recovery  against  'Mm  for  penoaal 
injury 

Constitutionality  of  sUtutes  restdee- 
Ing  right  of  employer  to  discharge 
employee 

Constitutionality  of  statutes  requiring 
the  employer  to  furnish  a  discharged 
employee  with  a  statemeat  of  the 
cause  of  his  discharge 

Liability  of  railroad  company  for  per- 
sonal injuries  by  objeets  thrown 
from  moving  train 


1183 


1160 


1122 


Jfiaee. 

Operation  of  mine  as  a  nuisance 
Surrender   clause   in   oil   or  gas  lease 
as  rendering  It  unilateral 

MlHnomer. 
See  Nams. 

Mlstalce. 

As  ground  for  relief  from  divorce 
I^R.A.1917B. 


1116 


916 


813 


1206 


Modillcation. 

Of  contracts,  see  CoNTBA<?r8. 

Moaey. 

As  to  public  money,  see  Public  Monbts. 

Amount  of  property  to  be  sold  under 
mortgage   foreclosure  617 

Maaiclpal  corporatleae. 

Use  of  public   money   by,   see  Public 

MONBYS. 

Validity  of  ordinances  against  bawdy- 
houses  1078 

Marder. 

See  HoMiciDB. 


459 


Neceaalty. 

Works  of,  on  Sunday,  see  Sunday. 

NeKltVai>«4. 

Of  landlord,  see  Lakdlobd  and  TBn- 

ANT. 

Limitation  of  time  for  suit  for,  see 
Limitation  of  Actions. 

Master's  liability  for  servant's  negli- 
gence,  see  Mabtbk  and   Sbetant. 

Of  railroad  company,  see  Railboads. 

May  action  for  alienation  of  affections 
rest  upon  a  negligent  tort 

Liability  for  striking  one  engaged  about 
an  automobile  in  a  highway 

Signal  of  traffic  officer  as  afleeting  duty 
of  travelers  to  exercise  care 


Nevrl^r  dlacovered  evideace* 

As    ground     for    opening     decree 
divorce 


of 


658 


Matilatioa. 

•  Of  wUl,  llablUty  for 

Mataalitr* 

Of  contracts,  see  Contbacts. 


irame. 

Misnomer    as    ground    for    attneking 
divorce  decree  489 


Neeeaaariea. 

Husband's  liability   for,   see  Husband 

AND   WiFB. 

Furnished  to  infant,  see  Infants. 
Power    of   guardian    or    committee   of 

Insane  person  to  procure  necessities 

for  family  of  his  ward 


6T8 


680 


S19 


137 


IVeKroea. 

Equal  rights  of,  see  Civil  Rights. 

Cumulative  penalties  for  failure  of  car- 
rier to  provide  separate  accommoda- 
tions for  white  and  colored  persons     548 


466 


Ne^iv  trial. 

Attack  out  of  court  in  presence  of 
Jurymen  upon  credibility  of  witness 
as  ground  for  new  trial  248 

Noarealdeata. 

Service  of  process  on,  see  Wbit  and 
Pbocbss. 
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Naiaanceti. 

Operation  of  mine  fts  a  nuisance 


ai3 


OlIlcerM. 

Bond  of,  see  B0KD9. 

Validity    of    contracts    of,    see    Con- 

TBACTS. 

As  to  Judges,  see  Judobs. 

Right  of  public  to  benefit  of  discoveries, 
inventions,  devices,  data,  etc.,  made 
or  prepared  bj  offio^rt  llja» 

OIL 

See  MiNfiS. 

Oral    aveementa* 

See    CONTBACTS. 

Pardoa. 

See  CBiifZNAL  Law. 

Parent  and  cblld. 

Matters   as    to   Infants   generally,  •  (we 

Infants. 
Attaclc  on  divorce  decree  by   clilldren 

of  divorced   parents  408 

Attack  on  divorce  decree  by  parent  of 

divorced  child  499 


Parol    avreementa* 

See  Cqmtbacts. 

Parol  evidence* 

See  )£VXD1NCS, 

Parties. 

Exemption  of,  from  service  of  process, 
see  WSIT  AND   Pbocbss. 

Misnomer  of,  as  ground  for  attacking 
divorce  decree 

Right  of  creditor  of  individual  .pastner 
or  of  his  estate  to  appear  In  pro- 
ceedings for  the  settlement  of  affairs 
of  partnership 

Partneralilp. 

Partnership  liability  of  stockholders  of 
a  foreign  corporation  in  a  state  in 
which  it  is  doing  business 

Right  of  creditor  of  individual  partner 
or  of  bis  estate  to  appear  in  proceed- 
ings for  the  settlement  of  affairs  of 
partnership 

Party  wall. 

Utilization  of  party  wall  by  lessee  as 
affecting  lessor's  duty  to  contribute 
to  cost  thereof 

Paternity. 

£zhlbItion  of  child  for  purpose  of  de- 
termining 

Paymaster. 

Effect  of  insertion  of  unauthorized  pro- 
visions in  bond  of 

Payment. 

Time  of  payment  of  obligation  purport- 
ing to  be  payable  on  specified  event, 
the  happening  of  which  is  whoUar  or 
partially  within  the  control  of  the 
promisor 
L.R.A.1917B. 


439 


1047 


674 


1047 


960 


U48 


991 


Penalties. 

Cumulative  penalties  Xor  faUure  of  car> 
rler  to  provide  sepasate  accommoda> 
tlons  for  white  and  colored  persons    549 

Constitutionality  of  statute  .ijBiposing 
penalty  or  added  liability  for  failure 
of  railroad  or  carrier  to  pay  claim     920. 

Perjary. 

Acquittal  of  crime  as  bar  to  a  subse- 
quent prosecution  of  defendant  for 
perjury  committed  on  the  former 
trial  743 

Personal  Injaries. 

Limitation   of   time   for  suit   for,   see 

Limitation  or  Actions. 
To  employee,  see  Mastka  and  Sebvant. 
On  highway,  see  Nkoligencb. 
On  or  near  railroad   track,  see  Raii^ 

BOAOS. 

Pleading. 

Attack  on  divorce  decree  on  ground  of 
infirmities  of  pleadings  in  divorce 
suit  468 

In  action  attacking  divorce  decree  for 
causes  other  than  lack  of  JsrMlVctlOD     00ft 

Premlams. 

Insurance  premiums,  see  Insubancb. 

Presence. 

Of  accused,  necessity  of,  see  Cbiminai. 
Law. 


Prlneipal  and  aareat. 

As  to  brokers,  see  Bbokbbs. 

Construction  of  contract  having  some 
provisions  peculiar  to  comslgiitteBt 
and  agency  contracts  and  others  to 
sale   contracts 

Consideration  for  note  or  obligation 
given  by  agent  to  eof^er  loos  on  tvanv- 
aettoDs  condnctod  by  bim  for  prin- 
cipal 

Prlneipal  and  MHVty.    • 
As  to  toends  generally,  see  BORt>». 

PrlTllteve» 

From  Berrlce  of  process;  see  Wbit  and 
Pbockss. 


See  WBiT  aud  Pbocbss. 

Proratiav. 

Of  Insurance  loss,  see  iNStmAifCV. 


Prostltatioa. 

House    of    ill-fame, 

HOUSBS. 


see    Di80bdbbi#t 


.„ 


«9e 


Proirable  claims. 

In  bankruptcy,  see  Bankbuptct. 

Public. 

Right  of  public  to  benefit  of  discoveries, 
inventions,  devices,  data,  etc.,  mado 
1050  '  or   prepared   by   officer  or  employee  1183 
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Publication. 

Service  of  procesg  by,  see  Writ  and 
Process. 

Public  moneys. 

Necessity  of,  and  formalities  in,  ap- 
propriations   of,    generally,    see    Ap> 

PROPRIATIONB. 

Power  of  municipal  corporation  or 
governmental  body  to  use  public 
funds  to  promote  the  passage,  or  to 
secure  tbe  defeat,  of  a  law 

Public   policy. 

See  Contracts. 


Public  property. 

Exemption     of,     froaa     taxation, 
Tazrs. 


Public  purpose. 

Purpose  for  whlcb  public  funds  may  h^ 
used,  see  Pcblic  Monbys. 

Puniabment. 

For  contempt,  see  ContbMpt. 
For  crime,  see  Criminal  LaW. 

(^uallflcatlona. 

Of  Judge,  see  Judqbs. 

Ruilroada. 

Constitutionality  of  statute  imposing 
penalty  or  added  liability  for  failure 
of  railroad  to  pay  claim 

Liability  of  railroad  company  for  per- 
sonal Injuries  by  objects  thrown  from 
moving  train 

Liability  for  injury  to  person  near 
track  in  consequence  of  suction  from 
passing  trains 


868 


026 


916 


1168 


Real  estate  m 
See  Bbokbrs. 


routs* 


Real  property. 

Mortgage  on,  see  Mortgagb. 

Rights  and   liabilities   on   transfer  of, 

see  Vendor  and  Purchaser. 
Devise  of,  see  Wills. 

Records  and  recordinn^  lawB. 

Effect  of  insertion  of  unauthorized  pro- 
visions, in  recorder's  bond  995 

Referendum* 

Bee  Initiative,  Referendum,  amd  Rb- 

CALU 


tJnder  will,  Bee  Wills. 

Replevin. 

Effect  of  insertion  of  unauthorized  pro- 
visions in  replevin  bond  997,  1016 

Rescission. 

Of   declaration   of  dividend,   see   Cor- 
porations. 

Of    land    contract,    see    Vendor    and 
Purchaser. 
L.R.A.1917B. 


Review. 

Bill  in  equity  to  set  aside  a  divorce  as 
a  bill  of  review  421 

Riparian  riarlitB* 

See  Watbrs. 

Sale. 

Of  intoxicating  liquors,  see  Intoxicat- 
ing Liquors. 

As  between  vendor  and  purchaser,  see 
Vendor  and  Purchaser. 

Construction  of  contract  having  some 
provisions  peculiar  to  consignment 
and  agency  contracts  and  others  to 
sale  contracts  626 

Sale  of  goods  to  keeper  or  inmate  of 
house  of  ill-fame  1168 

Validity    of    conditional-sale    contract^ 

I  as  affected  by  express  or  Implied 
permission  to  purchaser  to  sell  in 
the  ordinary  course  of  business  659 

Sanity. 

See  Incomfbtbnt  Persons. 

SevrcKatlon. 

Of  white  and  colored  passengers,  see 
Carribrs. 

Seisnre. 

See  Levy  and  Seizure. 

Self  criniination. 

See  CRiBfiNAL  Law. 

Separate  coacli  law. 

Cumulative  penalties  for  failure  of  car- 
rier to  provide  separate  accommoda-         « 
tlons  for  white  and  colored  persons    G48 

Service. 

Of  process,  see  Writ  and  Process. 

Sberiir. 

Effect  of  insertion  of  unauthorised  piro* 
visions  in  sherlflTs  bond  995 

Sickness. 

Insurance  against,  see  Insurance. 

Sivaatnre. 

To  legal  process,  see  Writ  and  Process.  .      : 

Solicitation. 

Right  of  attorney  at  law  to  solicit 
business  1128 

Spoliation. 

Of  will,  liability  for  558 

I 
Statute  of  framds* 

See  Contracts. 

Statutes. 

Constitutionality  of,  see  Constitu- 
tional Law. 

As  to  initiative  and  referendum,  see 
Initiative,    Referendum,    and    Ra- 

CALL. 

Power  of  municipal  corporation  or 
governmental  body  to  use  public 
funds  to  promote  the  passage,  or  to 
secure  the  defeat,  of  a  law  368 
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Insertion  of  unauthorized  provisioni  in 
a  bond  required  by  statute  as  af- 
fected by  curative  statutes  997 

li^essity  and  sufficiency  of  reference 
in  title  of  statute  to  Appropriations 
to  put  its  purpose  into  effect  812 

t 

Vtocklioldera. 

See  CosPORATiONS. 

Snctlon. 

'  Liability  for  injury  to  person  near 
track  in  consequence  of  suction  from 
passing  train  1161{ 

Siliiiiiion«. 

See  Writ  and  Process. 


97 


806 


782 


105 


Barbering  as  a  work  of  necessity 

Soapeaaion. 

Of  attorney,  see  Attornbts. 

TAxea. 

Constitutional  limitation  of  the  power 
to  exempt  property  from  tatatlon  as 
atfecting  public  obligations  or  prop- 
erty 

Bequiring  payment  from  inmates  as 
affecting  right  of  charitable  institu- 
tion to  public  aid  ot  exemption  from 
taxation 

Termination. 

Of  insurance  contract,  8^  Iitsurancb. 

Time. 

Date  from  which  the  period  to  which  a 
defense  is  limited  in  life  insurance 
policy  is  to  be  computed 

Time  of  payment  of  obligation  pur- 
porting to  be  payable  on  specified 
event,  the  happening  of  which  la 
wholly  or  partially  within  the  coft« 
trol  of  the  promisor 

Title. 

Of  statutes,  see  Statutes. 


Torts. 

Liability  for  negligence  generally, 

Neoligbnce. 


Tranafer. 

Of  corporate  stock,  aee  Coevorahomo. 

Trenanrer. 

Effect  of  insertion  of  unautliorised  pro- 
visions in  bond  of  991 

Trial. 

As  to  new  trial,  see  New  Trial. 


Ultra  vlrea. 

Ultra   vires   acts   by   corporations, 
Corporations. 

Unilateral  eontraota* 

See  Contracts. 
L.R.A.1917B. 


1090 


Vendor  and  pnreliaaer. 

Bight  of  vendee  to  rescitid  contract  for 
sale  of  land  because  of  vendor's 
breach  of  covenant  to  make  improve- 
ments 403 

lValla« 

As  to  party  walls,  see  Pabtt  Wali*. 

IVard. 

See  GrAROiAir  and  Ward  ;  Incoicpviemt 
persons. 

Warrantlea. 

In  application  for  insurance,  see  In- 

SCRANCB. 

Waters. 

LialHiKy  <>f  landlord. to  tenant  for  dam- 
age by  water,  see  Landlord  and 
Tenant. 

Division,  in  absence  of  special  agree- 
meata,  of  water  fronts  alluvion,  and 
flats  betwsea  adjoining  riparian 
owners  786 


Wel»l^-Kenron  Aet. 

Constltutionaiity,      construction, 
effect  of 


and 


^^IlU. 

Liability  for  mutilation  or  spoliation 
of  will 

Devise  or  bequest  to  pne  described  as 
••husband,"  "wife,"  or  *'widow,'*  as 
affected  by  illegality  or  nonexistence 
of  marriage 

Devise  or  bequest  to  one  and  his  chil- 
dren as  giving  the  children  an  estate 
Jointly  or  in  common  with  the 
parent,  or  a  remainder  upon  a  life 
estate  in  the  parent 

Witnessea. 

Contempt  by,  see  COiiJmft. 
Privilege  of,   from  service  of  prttcsss, 

see  Writ  and  Process. 
Attack    out    of    court    In    presence   of 

jurymen  upon  credibility  of  witness 

as  gronnd  for  new  trial 


mr^rlca  of  1 

See  Sunday. 


'Writ  and  proeesa. 

Typewritten,  printed,   or  stamped  sig- 
'  nature  of  legSl  process  or  other  legal 

papers 
Attack  on  divorce  for  defects  in  wetvlse 

of  proeess 
Service  by  publication  to  give  jurisdlo« 

tion   of   issues    between   nonresident 

and   resident   claimants    to   jten^fthi 

under  an  Insurance  policy 
Extraterritorial     effect    of    decree    of 

divorce     rendered     on     constructive 

service 
Constructive  service  ot  process  in  suit 

to  set  aside  divorce 
Privilege    of    suitor    or    witness    from 

service    of    process    as    affected    by 

route  taken  or  time  consumed 
Exemption  of  attorney  from  service  of 

summons    while    in    jarlsdlctlon    on 

legal  business 


1229 


658 


1153 


49 


285 


4B5 


S93 


1032 


509 


262 


893 


GENERAL  INDEX 

Notes  abe  indexed  bt  the  word  "annotatkd"  attbb  the  points  to 

which  thet  apply. 

(Separate  Index  to  Notes  Precedes  this.), 


ABUSE  OF  PROCESS. 

Meas>ire  of  damages  for,  see  Damages. 
Liability  for,  see  Malicious  Prosecution. 

ACCESSION  AND  CONFUSION. 

Kight  of  public  to  maps  and  plats  prepared 
by  officer  from  public  records  out  of 
oflice  hours  but  upon  paper  taken  from 
discarded  public  books 

1917B,  1176  (Annotated) 

AC^CIDEXT. 

Insurance  against,  see  Insurance. 
Proximate     cause     of,     see     Proximate 
Cause. 

ACCOUNTING. 

By  personal  representative,  see  Executors 

and  Administrators. 
Partnership  ac-counting,  see  Partnership. 

ACCUSED. 

Necessity  of  presence  of 

1917B,  344    (Annotated) 

ACTION  OR  SUIT, 

On  note,  see  Bills  and  Notes. 
Limitation  of  actions  or  suits,  see  Limi- 
tation of  Actions. 
As  to  parties,  see  Parties. 
Venue  of,  see  Venue. 

Prematurity;  condition  precedent. 

Action  for  wrongfully  suing  out  attachment; 
necessity  of  waiting  until  termination  of 
main  action   1917B,  350 

Kind;  name. 

Remedy  for  injury  from  operation,  under 
statutory  authority,  of  garbage  inciner- 
ator    lOnB,  329 

ADJOINING  OWNERS. 

Bights  in  party  wall,  see  Party  Wall. 

AFFECTIONS. 

Alienation  of   1917B,  679   (Annotated) 


AFFIDAVITS. 

As  evidence    1917B,  113,  1132 

Sale  on  mortgage  foreclosure  after  service 
on  sheriff  of  purported  affidavit  of  illegal- 
ity     1917B,  513 

L.R.A.1917r..  83 


AFTER-BORN  CHILDREN. 

Liability  for  injur?  to  unborn  child  render- 
ing it  epileptic  .' 1JH7B,  334 

ALIENATION  OP  AFFECTIONS. 

Of  wife,  husband's  right  of  action 

1917B,  679  (Annotated) 

AMBIGUITY. 

In  statute 1917B,  1276 

AMENDMENTS. 

Of  Constitution,  see  Constitutional  Law. 
Of  statute,  see  Statutes. 
Of  pleading   1917B,  760 

AMOUNT  IN  CONTROVERSY. 

For  purpose  of  jurisdiction 1917B,  723 

ANIMALS. 

Transportation  of,  see  Carriers. 
Fright  of  horse 1917B,  699 

ANTICIPATORY  BREACH. 

Of  contract,  damages  for,  as  provable  claim 
in  bankruptcy  ..1917B,  680  (Annotated) 

ANTI-TRUST  LAW. 

Combinations    in    violation    of,    see    Mo- 
nopoly and  Combinations. 

APPEAL  AND  ERROR. 

Review  of  decisions  of  Workmen's  Compen- 
sation    Commission,     see     Workmen's 
Compensation. 
Waiver  of  pardon  by  failing  to  plead  it  upon 

appeal  from  conviction   1917B,  567. 

Possibility  of  appeal  from  dismissal  of 
garnishment  as  affecting  right  to  with- 
hold property  from  debtor 

li)17B,  .388   (Annotated) 
Appellate  Juriscliction  generally. 
Writ  of  error  to  review  canvass  of  primary 

election  returns    ini7B,  723 

Finality  of  decision    1917B,    1206 

Jurisdtotton  of  particular  courts. 
Of  Supreme  Court  of  the  United  States 

1917B,  580 
Of  state  courts:  amount  necessary 

1917B,  723,  1043   (Annotated) 
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APPORTIONMENT— BAGGAGE. 


Transfer  of  cause;  parties. 

Who  entitled  to  appeal 

1917B,  1043  (Annotated) 

Validity  of  pardon  granted  pending  appeal 

1917B,  567    (Annotated) 

Record  and  case  In  appellate  court. 

Statement  of  facts    191 7B,  319 

Case  made;   failure  to  file  within  required 
time    1917B,    1073 

Objcciions  and  exceptions. 

Detiniteness;   sufficiency    1917B,  1143 

Preliminary   motions;    dismissal. 

Grounds  for  dismissal   1917B,  329 

Evidence:  amendment. 

Evidence   1917B,  124.5 

Decisions  In  favor  of  |>arty  or  not  af- 
fecting him. 

Instruction  advantageous  to  party  conoplain- 
ing   1917B,  350 

Objections    as    to    which    party    Is    es- 
topped. 

By  requesting  or  obtaining  ruling  or  deci- 
sion     1917B,  350 

Discretionary  matters. 

'J  ime  allo^wed  for  argument  of  counsel 

1917B,  738 

Vacation  of  judgment 1917B,  984 

Queslions  not  raised  bt^low. 

Causes  of  action  or  defense;  new  theory 

1917B,   1061    (Annotated),  1184 

Review  of  facts. 

Keview  of  verdict  generally 1917B,  919 

Of  findings  of  court 1917B,  267,  1043 

^liat  errors  warrant  reversal. 

Admission  of  evidence 

1917B,   1143    (Annotated) 

Submission  of  issues  1917B,  684 

Direction  of  verdict  1917B,  1245 

Argument  or  remarks  of  counsel 

191 7B,  984 

As  to  findings,  verdict  or  judgment 

1917B,  676,  924 

APPORTIONMENT. 

Of  loss  between  insurers,  see  Insurance. 

APPROPRIATIONS. 

Kecessity  of  reference  in  title  to  appropria- 
tions to  carry  statute  into  eftoct 
'  '       1917B,  808   (Annotated) 

ARGUMENT. 

Of  counsel,  see  Trial. 

ARMY  AND  NAVY. 

See  Militia. 

ARREST. 

Civil  liability  for  making,  see  False  Im- 
prisonment. 

ASSESSMENT. 
Of  tax,  see  Taxes. 

ASSETS. 

Of  banlvrupt,  see  Bankruptcy. 

ASSIGNMENT. 

Of  negotiable  paper,  see  Bills  and  Notes. 
Of  corporate  stock,  see  Corporations. 
Of  insurance  policv,  see  Insurance. 
T..R.A.1917P. 


ATTACHMENT. 

As  to  garnishment,  see  Garnishment. 
Sale  under,  see  Judicial  Sale. 

Prematurity  of  action  for  wrongfully  suing" 
out  attachment  1917B,  350 

Petition  in  action  for  wrongful  attachment 

1917B,  350 

Measure  of  damages  for  wrongful  attach- 
ment    1917B,  350 


ATTORNEYS. 

Argument  of,  see  Trial. 
Exemption  of,  from  service  of  process 

1917B,  888    (AnnoUted) 
Advancing  money  to  client   for   living  ex- 
penses   during    litigation,    and    advising 
him  against  settlement  of  case 

1917B,  1140 
Solicitation  of  business  bv 

1917B,  1123    (Annotated) 
1140    (Annotated) 
Validity  of  contract  with 

1917B,  1123    (Annotated) 

1140   (AnnoUted) 

Liability  for  acts  committed  in  good  faith 

ll)17B.  300 
Liable  for  false  imprisonment.  .1917B,  360 
Disbarment ;    suspension ;   discipline. 
Eligibility  to  ofllce  of  judge  of  suspended 

attorney 191 7B,  801   (Annotated) 

Grounds  for  suspension 

1917B,  378    (Annotated  I 
1132  (Annotated) 

Practice  as  to  1917B,  1132 

Evidence  in  disbarment  proceedings 

1917B,  1132 
Compensation . 

Agreement  of  defendant  in  settling  with 
plaintiff  to  pay  attornev's  fees 

1917B,  1140 
Lien  for;   rights  in  fund  or  propertv 

1917B,  1123 

AUTOMOBIIi*:S. 

Public  regulation  and  control. 

License   tax    1917B,    553 

Nes:ligence  in  use  of:  injury  by. 

Effect  of  signal  of  traffic  officer  to  automo- 
bile to  cross  street  intersection  on  lat- 
ter's  duty  to  exercise  care 

1917B,   133    (Annotated) 

Failure  of  driver  to  get  machine  out  of  rut 
on  approaching  motorcyclist  running  in 
the  rut 1917B,  753 

Driving  on  main  traveled  roadway  but  on 
extreme  left  of  driveway   ....  1917B,  753 

Contributory  negligence. 

Negligence  of  motorcyclist  in  relying  en- 
tirely on  approacliinff  automobilist  turn- 
ing out  of  rut  and  taKing  no  care  for  his 
own   safety    1917B,    753 

Negligence  of  pedestrian  in  stopping  on 
crosswalk  to  await  passage  of  street  car 
witliout  keeping  constant  watch  for  auto- 
mobiles     1917B,    133 


BAOOAGE. 

In  general,  see  Carriers. 


BAILMENT— BONDS. 
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BAILMENT. 

Question  whether  contract  constituted  con- 
ditional sale  or  bailment  with  power  of 
sale   1917B,   615 

Rights  of  purchaser  from  bailee  1917B,  615 

BANKBUPTCY. 

Statute  forbidding  use  in  criminal  proceed- 
ing for  testimony  given  by  bankrupt; 
who  within  protection  of 

1917B,  608    (Annotated) 
Right  of  trustee  to  stock  of  goods  sold  con- 
ditionally to  be  resold  at  retail 

1917B,  667 
What  claims  provable  against  estate 

1917B,   580    (Annotated) 

BAXKS. 

Bond  of  depository  bank,  see  Bonds. 

State  taxation  of  shares  of  stock  in  na- 
tional bank   1917B,  294 

Valuation  of  shares  of  national  bank  for 
purpose  of  taxation    1917B,  294 

Officers  and  agents. 

Liability  on  bond  of  cashier 

1917B,   984    (Annotated) 

Deposits. 

Garnishment  of  deposit;  effect  to  bind  in- 
terest subsequently  accruing 

1917B,  938    (Annotated) 

Liability  for  interest  of  bank  withholding 
funds  attached  as  those  of  its  depositor 
because  of  claim  to  them  by  stranger 

1917B,  938 

BAR. 

Of  judgment,  see  Judgment. 

Of  limitation,  see  Limitation  of  Actions. 

BARBERS. 

Operation  of  barber  shop  on  Sunday 

1917B,   93    (Annotated) 

BASTARDY. 

Exhibition  of  infant  for  purpose  of  com- 
parison with  defendant 

ini7B,  3143   (Annotated) 
Rigbt  to  jury  to  ascertain  amount  of   in- 
cidental expenses  attending  birth  of  child 

1917B,  1143 

BAWDYHOUSES. 

See  Disorderly  Houses. 

BEQUEST. 

In  general,  see  Wills. 

BIAS. 

Of  juror  as  ground  for  new  trial 

191 7B,  246 

RlliliS  AND  NOTES. 

Situs  of  notes  for  purpose  of  taxation 

1917B,  1282 

Considers  Uon . 
Want  or  failure  of,  as  defense,  see  infra. 

Note  i^ven  by  attorney  to  cover  loss  on 
transactions  conducted  bv  hira  for  prin- 
cipal   1917B,  694  (Annotated) 

L.R.A.1917B. 


)  lilabllity  of  indorser. 

What  constitutes  commercial  indorsement  in 
due  course   1017B,  364 

Indorsement  that  payment  is  guaranteed  and 
"protest  waived"    1917B,  364 

Right  of  infant  to  disaffirm  his  indorsement 
of  promissorv  note 

1917B,   1172    (Annotated) 

Who  are  protected  as  bona  fide  purchas- 
ers. 

As  against  an  infant  indorser. .  1917B,  1172. 

Purchaser  of  note  transferred  by  indorse- 
ment that  payment  is  guaranteed  and 
"protest  waived"    1917  B,  364 

Maturity:  extension:  renewal; 

Maturity  of  note  payable  when  certain  land 
is  sold    1917B,  1048    (Annotated) 

Action  and  defenses. 

Judgment  on  the  pleadings  ....  1917B,  364 

Want  or  failure  of  consideration  as  defense 

1<>17B,  684 

Defense  of  duress  1917B,  684 

BONA  FIDE  PURCHASER. 

Of  note,  see  Bills  and  Notes. 
Of  municipal  bonds,  see  Bonds. 

BONDS. 
Contractor's  bond. 

What  constitutes  "labor  and  material"  with- 
in protection  of  bond 1917  B.  /jo^ 

For  fidelity  of  employees  or  corporate 
officers. 

Cashier's  bond;  effect  of  insertion  in  bond 
of  unauthorized  provisions 

1017B,  984   (Annotated) 

By  public  officers. 

Liability  after  end  of  term 1917B,  130 

Parol  modification  of  terms  of  bond 

1017B,  130   (Annotated) 

By  public  depository. 

Effect  of  insertion  in  bond  of  unauthori/ed 
provision 191 7B,  977  (Annotated) 

Defense  that  county  treasurer  was  stock- 
holder in  depository  bank  contrary  to  pro* 
visions  of  statute 1917B,  977. 

Effect  on  liability  of  fact  that  depobit  was 
in  excess  of  bond  of  depository  at  time 
of  latter 's  failure  1017B,  977 

Defense  tbat  designation  of  depository  was 
irregular  or  illegal 191 7B,  .977 

Municipal. 

iKnding  effect  on   Federal  court,   in  doter-' 
mining  validity  of  municipal  bonds,  of  de- 
cision of  state  court 1917B,  1019 

Effect  of  addition  of  provisions  to  form 
fixed  by  ordinance 1917B,  1019 

Duty  of  purchaser  of  bonds  sigaed  by  mayor 
and  clerk  to  consult  ordinances  to  aaoer- 
tain  authority  of  mayor  and  clerk  j 

1917B,  1019 

Estoppel  by  rceitals 1917B,  1019 

Lack  of  authority  for  delivery  of  bonds  to 
persons  placing  them  on  the  market 

1017B,  1019 

State  bonds. 

It»uance  and  sale  of  state  public  buildings 
bonds  as  an  exercise  of  sovereignty  within 
the  ordinary  use  of  the  state's  credit 

1917B,  294 
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BOXING  MATCH— CLAIMS. 


State  bond  as  a  contract  which  may  not  be 

impaired 1917B,  294 

Exemption  of,  from  taxation 

1917B,  294  (Annotated) 

BOXING  MATCH. 

jRight  of  one  contracting  to  box  ten  roiuds 
to  a  draw  to  recover  agreed  compensation 
where  match  is  not  finished  because  of 
his  fault 1917B,  1238 

BRKACH. 

Of  contract,  see  Contracts. 

BRIDGES. 

I>efect8;  Injuries  on. 

Personal  liability  of  individuals  composing 
board  of  county  commissioners  1U17B,  360 

BROKCaiS. 

Effect  on  compensation  of  failure  to  com- 
plete transaction.  1917  B,  919  (Annotated) 

BUILDINGS. 

Landlord's  negligence  as  to  condition  of, 

see  Landlord  and  Tenant. 
Party  wall  for,  see  Party  Wall. 

BURDEN  OF  PROOF. 

In  general,  see  Evidence. 

BUSINESS. 

Equal  protection  and  privileges  in  regula- 
tion of,  see  Constitutional  Law. 
Due  process  in  regulation  of,  see  Constitu- 
tional Law. 
Police  power  over,  see  Constitutional  Law. 
On  Sunday,  see  Sunday. 
Construction  of  contract  not  to  enter  com- 
petitive business    1917B,  267 

Consideration  for  agreement  by  seller  of 
business  not  to  re-engage  therein,  entered 
into  subsequentlv  to  sale  of  business 

1917B,  267 

CARRIERS. 

Carriers  of  passenicers. 

Proximate  cause  of  injury  to  passenger 

1917B,  706 

Presumption  and  burden  of  proof  as  to  neg- 
ligence        1917B,   1091 

Variance  between  pleading  and  proof  in  ac- 
tion for  injury 1917B,  1091 

Limitation  of  liabilitv  as  to  baggage 

1917B,   787 

Carriers  off  ffrelfpht. 

Refusal  to  deliver;  conversion  . .  1917B,  787 

Measure  of  damages  for  delay  in  furnishing 
cars  for  live  stock   1917B,  564 

GoTernmental  control;  rates;  discrimi- 
nation. 

Reflation  of  interstate  business  of,  see 
Conuuerce. 

Requiring  separate  accommodations  for 
white  and  colored  passengers  .  .1917B,  544 

Penalty  for  failure  promptly  to  settle  claim 
for  injury  to  property 

191 7B,  924   (Annotated) 

Statute  providing  punishment  for  anyone 
who,  without  permission  of  conductor, 
rides  on  train  with  intent  of  being  trans- 
ported free    1917B,   1291 

I>.R.A.1917B. 


Duty  of  carrier  to  adhere  to  rates  in  sched- 
ule filed  or  posted 1917B,  787 

CARS. 

Carrier's  duty  to  furnish,  see  Carriers. 

CASE. 

Liability  for  mutilation  of  will 

1917B,  556  (Annotated) 

CASE  MADE. 

Loss  of  in  mails  as  ground  for  new  trial 

1917B,  1073 


CASHIER. 

Bond  of   . . . 


1917B,  984  (Annotated) 


CATTLE. 

Transportation  of,  see  Carriers. 

CAUSE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Proximate  cause,  see  Proximate  Cause. 

CEMETERIES. 

Excluding  colored  persons  from  burial  in 

1917B,    946    (Annotated) 

CERTIORARI. 

To  review  order  of  Public  Utility  Commis- 
sion fixing  rates  for  public  service  cor- 
poration        1917B,  930 

CHAMPERTY  AND  MAINTENANCE. 

Solicitation  of  business  by  attorney  as  cham- 
perty     1917B,  1140  (Annotated) 

Advancement  by  attorney  of  money  to  client 
for  living  expenses  during  litigation,  and 
advising  him  against  settlement  of  case 

1917B,  1140 


CHARACTER. 

Evidence  of   . . . 


1917B,  1132 


CHARITIES. 

Exemption  of,  from  taxation 

1917B,  710,  779  (Annotated) 

CHATTEL  MORTGAGE. 

Validity  as  against  chattel  mortgage  of  re- 
tention of  title  by  wholesaler  to  goods 
sold  for  resale  . .  1917B,  651  (Annotated) 


CHECKS. 

Payment  by 


1917B,  1184 


CHILDREN. 

In  general,  see  Infants. 


CIVIL  ItlGHTS. 

Excluding  colored   persons   from   burial   in 
cemetery 1917B,  946  (Annotated) 

CLAIMS. 

Against  bankrupt  estate,  see  Bankruptcy. 
Against  decedent's  estate,  see  Executors 
and  Administrators. 
Against  carrier,  imposing  penalty  for  fail- 
ure to  settle   promptly 

1917B,  924   (Annotated) 
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CLASSIFICATION. 

By  statute,  see  Constitutional  Law. 

COIiliATERAIi  ATTACK. 

On  judgment,  see  Judgment. 

COLLUSION. 

Collusion  as  ground  for  relief  from  divorce 
decree   1917B,  406 

COMBINATIONS. 

See  Monopoly  and  Combinations. 


COMITY. 

Recognition  of  decree  of  other  state. 
Judgment. 


COMMERCE. 

Regulating  carriage  and  tranjsportation. 

"When  transportation  is  interstate 

1917B,  544 
Validity  of  Webb-Kenyon  Act 

1917B,   1218    (AnnoUted) 

Effect  of  Webb-Kenyon  Act  on  state  statute 

forbidding    shipment    from    without    the 

state  of  liquors  intended  for  personal  us^ 

1917B,  1218 
Imposition  of  penalty  on  carrier  for  failure 
promptly  to  settle  a  claim  for  injury  to 
property  during  transportation 

1917B,  924  (Annotated) 
Licenses  and  privilege  taxes;  regulating 
sales,  manufacturing  and  other  busi- 
ness. 
Collection  of  articles  in  one  state  to  be  car- 
ried into  another  and  there  laundered,  and 
their  return  to  their  owners  as  interstate 
commerce,  not  subject  to  license  tax 

1917B,  341  (Annotated) 
Intoxicating  liquors 

1917B,  215,  1218  (Annotated) 
1230  (Annotated) 

In  original  packages   1917B,  1272 

License  tax  on  automobiles  passing  through 
the  sUte 1917B,  663 

COMltflSSIONS. 

Of  brokers,  see  Brokers. 

Public    Ser\ice   Commissions,   see   Public 

Service  Commissions. 
Workmen's  Compensation  Commission,  see 

Workmen's  Compensation. 

COMMITTEE. 

Of   incompetent   person,  see   Incompetent 
Persons. 

COMMON  CARRIERS. 

See  Carriers. 

COMPARISON. 

Exhibition  of  child  to  jury  for  purpose  of 
comparison 1917B,  1143  (Annotated) 

COMPENSATION. 

Of  attorhey,  see  Attorneys. 
Of  brokers,  see  Brokers. 
Of  public  officer,  see  Officers. 
L.R.A  1917B. 


COMPLAINT. 

In  criminal  prosecution,  see  Indictment, 

etc. 
Of  plaintiff,  see  Pleading. 

COMPUTATION. 

Of  time,  see  Time* 

» 
CONCEALMENT. 

Effect  of,  on  running  of  limitations 

1917B,  1263  (AnnoUted) 


CONCLUSIONS. 

In   pleading    .... 


1917B,   613 


CONDEMNATION. 

Of  property,  see  Eminent  Domain. 

CONDITION. 

Precedent  to  suit,  see  Action  or  Suit. 
In  insuranee  contract,  see  Insuranee. 

Condition  precedent  to  invalidation  of  elec- 
tion        1917B,  191 

Condition  precedent  to  presentation  of  claim 
against  administrator 1917B,  676 

In  oil  and  gas  lease 1917B,  1184 

CONDITIONAL  SALE. 

See  Sales. 

CONDUCT. 

Estoppel  by,  see  Estoppel. 

CONFLICT  OF  LAWS. 

As  to  conflict  of  authority  between  courts, 
see  Courts. 
^    As  to  validity  and  defect  of  foreign  judg- 
ment, see  Judgment. 
As  to  venue  of  action,  see  Venue. 

CONSIDERATION. 

Of  bills  and  notes,  see  Bills  and  Notes. 
Of  contract  generally,  see  Contracts. 

CONSIGNMENT  CONTRACT. 

Question  of  whether  contract  was  a  sale 
passing  title  or  a  consignment  contract 

1917B,  620  (Annotated) 

CONSPIRACY. 

Combinations  in  restraint  of  trade,  com- 
merce or  competition,  see  Monopoly  and 
Combinations. 

CONSTITUTIONAL  LAW. 

Matters  as  to  procedure  on  criminal  trial 

generally,  see  Criminal  Law. 
As  to  imprisonment  for  debt,  see  Impris- 
onment for  Debt. 
Right  to  trial  by  jury,  see  Jury. 
Amendments. 

Right  to  declare  state  constitutional  amend- 
ment unconstitutional  as  repugnant  to 
preamble  to  Federal  Constitution 

1917B,   7 
Submission  of  proposed  amendment  to  vote 

1917B.   7 

Validity  of  amendment  restricting  power  of 

legislature  to  enact  liquor  laws  .  1917B,  7 
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Construction. 

Effect  of  oontanporaneous  interpretation  by 
legislature   1917B,  710 

Self  executing  proviflions 1917 B,  710 

£qnal  protection  and  prtTlleitres ; 
abrld^inip  ImmunUles  and  pvlvf le^es. 

Primary  election  law 1917B,  718 

j^xclusion  of  colored  persons  from  burial  in 
cemetery  1917B,  946 

Requiring  employer  to  give  discbarged  em- 
ployee true  statement  of  cause  of  dis- 
charge       1917B,  1108    (Annotated) 

Limiting  right  to  discharge  railroad  em- 
plo;^ee 1917B,  1119 

Limiting  persons  authorized  to  institute  pro- 
ceedings for  suppression  of  bawdyhouse 
to  citizens  of  the  county 1917B,  1075 

Due  process  of  laiv  or  law  off  the  land; 
guaranty  of  right  to  life,  liberty  and 
property. 

Power  of  state  to  forbid  all  shipments  of 
intoxicating  liquor  for  personal  use  or 
otherwise  1917B,  1218 

Validity  of  Webb-Kenyon  Act 

1917B,  1218  (Annotated) 

Statute  or  ordinance  against  bawdy  houses 

1917B,   1075    (AnnoUted) 

Enjoining  public  officer  from  removing,  at 
expiration  of  tenoi  index  to  public  rec- 
ords prepared  by  him  at  his  own  ex- 
pense   1917B,  1179   (Annotated) 

Forbidding  employer  to  refuse  to  employ 
one  who  has  participated  in  strike 

1917B,    1108 

Limiting  right  to  discharge  railroad  em- 
ployee        1917B,   1119    (Annotated) 

Compelling  employer  to  disclose  to  employee 
communications  made  by  or  to  him  as  to 
qualifications  of  discharged  emplovee  or 
one  seeking  employment  ....  1917H,  1108 

Regulating  sale  of  ice  cream 

1917B,  198   (Annotated) 

Police  power. 

Primary  election  laws 1917B,  723 

Compelling  employer  to  give  reasons  for  dis- 
charge of  employee 1917B,  1108 

Fixing  standard  for  ice  cream 

1917B,  198    (Annotated) 

Freedom  of  speech,  press  and  worship. 

Compelling  employer  to  give  reasons  for  dis- 
charge of  employee 1917B,  1108 

Impairing  obligation  of  contracts. 

State  bonds  as  a  contract  between  the  holder 
and  the  state  which  may  not  be  impaired 

1017B,  294 

Provision  against  impairing  contract  obli- 
gations as  limitation  upon  taxing  power 

1917B,  294 

COXSTRtTCTIOX. 

Of  constitution,  see  Constitutional  Law. 
Of  insurance  contract,  see  Insurance. 
Of  statute,  sec  Statutes. 
Of  will,  see  Wills. 

CONTEMPT. 
What  constitutes. 

Distinction  between  civil  and  criminal  eon- 
tempt  1917B,  113 

Refusal  of  witness  to  testify 

1917B,  686    (Annotated)  ^ 
L.R.A.1917B. 


Procedure. 

Right  to  meet  witnesBes 

1917B,  113   (Annotated^ 

Ex  parte  affidavits 1017B,  lia 

Power  as  to. 

Power  of  judge  of  county  court  taking  de- 
position to  commit  for  contempt 

1917B,  360 
Punistuuent. 

Power  of  court  to  suspend  sentence  after 
service  under  it  has  begun  for  purpose  of 
punishing  convict  for  contempt 

1917B,  585 

CONTEST. 

Of  election,  see  Elections. 


CONTRACTORS. 

Bonds  of,  see  Bonds. 
Right  of  one   furnishing  material  to  con- 
tractor for  construction  of  courthouse  to 
recover  therefor  from  county  where  con- 
tract is  abandoned  before  completion 

ldl7B,  1269 

CONTRACTS. 

Restrictions  on  right  of,  see  Constitution- 
al Law. 
Impairing  obligation  of,  see  Constitutional 

Law. 
Of  corporation,  see  Corporations. 
Of  infant,  see  Infants. 
As  to  mortgages,  see  Mortgage. 
Of  sale  generally,  see  Sale. 

Pleading  as  to   1917B,  267,  564 

Damages  for  anticipatory  breach  of,  as  prov- 
able claim  in  bankruptcy 

1917B,  580    (Annotated) 
Implied  agreements. 
Right  of  woman  deceived  into  illegal  mar- 
riage to  recover  from  estate  of  supposed 
husband  vahie  of  her  services 

1917B,  681    (Annotated) 
Consideration . 

For  bill  or  note,  see  Bills  and  Kotes. 
For  agreement  by  seller  of  business  not  to 
re-engage  therein,  entered  into  subsequent- 
ly to  sale  of  business   1917B,  267 

Meeting  of  mines;  mutuality. 
Mutuality  of  oil  and  gas  lease 

1917B,  1184  (Annotated) 
Statute  of  Frauds. 

Parol  evidence  to  vary  written  contract, 
see  Evidence. 
Necessitv  of  pleading  Statute  of  Frauds 

1917B,  1061 
Raising  question  of  Statute  of  Frauds  for 
first  time  on  appeal 

1917B,  1061   (Annotated) 
Effect  of  Statute  of  Frauds  on  right  to  modi- 
fy written  contract  by  subsequent  parol 

agreement   1917B,  139  ^Annotated) 

141   (Annotated) 
EflPect  of  fraud  or  part  performance 

1917B,  141 
Construction. 

Insurance  contracts,  see  Insurance. 
Not  to  enter  competitive  business 

1917B,  267 
Time  as  essence  of  contract  . .  1917B,  1184 


CONTRIBUTION— CO  URTS. 
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Validity  and  olTect. 

Champertoits    contracts,    aee    Champerty 
and  Maintenance. 

Oontracts  against  liability iei7B,  787 

With  attorney  .,  1017B,  1123  (Annotated) 

1140  (Annotated) 
Insurance  on  furniture  used  in  house  of  ill- 
fame  1917B,  253   (Annotated) 

Contract  of  public  officer  as  to  compensation 

1017B,  101  (Annotated) 
Recovery  of  purchase  price  of  liquors  sold 
for  resale  where  resale  will  incidentally 
encourage  house  of  ill -fame 

1917B,  1166  (Annotated) 
Performance;  breach. 

Injunction  against  breach,  see  Injunction. 
Choice  of  remedy  for  breach  . . .  1017B,  787 
Right  to  recover  on  part  performance 

1917B,  1238,  1239 
•Change  or  extingulflhrnent. 
Modification  by  parol 

1917B,  139  (Annotated) 
141  (AnnoUted) 

COXTRIBUTIOX. 

Between  insurance  companies,  see  Insur- 
ance. 

CONVERSION. 

See  Trover. 

CONVICTS. 

Sentence  and  imprisonment  of,  see  Crimi- 
nal Law. 
Pardon  of,  see  Criminal  Law. 
Punishing  for  contempt  a  convict  who  re- 
fuses to  testify  .  .1917B,  586  (Annotated) 

CORPORATIONS. 

As  to  banks,  see  Banks. 

Exemption  of,  from  taxation,  see  Taxes. 

Rights  and  powers  generally. 

Statute  empowering  private  citizens  to  con- 
test authority  of  corporation;  extinguish- 
ment of  power  of  court  where  authority 
is  found  to  exist 1917B,  310 

Implied   powers    1917B,   814 

Contracts:  ultra  vires. 

Ultra  vires  contracts  of  municipality,  see 
Municipal  Corporations. 

Power  of  railroad  corporation  to  contract 
to  pay  employees  half  wages  during  dis- 
ability resulting  from  service  1917Bj  1158 

Power  to  loan  money 1917B,  814 

Right  to  set  up  ultra  vires  as  defense 

1917B,  814   (Annotated) 

■OIRcers  and  agents. 
Of  banks,  see  Banks. 
Insurance  agents,  see  Insurance. 

Testimony  by  officer  in  bankruptcy  proceed- 
ing's against  corporation  as  within  pro- 
tection of  provision  of  Bankruptcy  Act  as 
to  use  in  criminal  proceeding  of  testimony 
given  by  bankrupt 

1917B,   608    (Annotated) 

Embezzlement    1917B,    608 

^ran{)fer  off  stock. 

Right  of  transferee  to  dividend  on  stock 

191 7B,  323    (AnnoUted) 

Rights  of  shareholders. 

Rescission  of  declaration  of  dividend 

1917B,  728   (Annotated) 

I..R.A.1917B. 


Right  of  stockholder  to  recover  dividend  de- 
clared but  not  paid   1917B,  323 

Right  to  dividend  on  transfer  of  stock 

1917B,  323  (Annotated) 
Foreign  corporations. 
Liability  of  members  of  foreign  corporation 
doing  business  within  state  without  com- 
plying with  state  laws 

1917B,  572    (Annotated) 

COSTS  AND  FE7B8. 

Fees  of  officer  generally,  see  Officers. 

Amending  statute  as  to  beneficiary  of  fees 
to  be  taxed  as  costs  in  criminal  prosecu- 
tions   1917B,  176 

Effect  of  failure  to  tax  fees  of  prosecuting 
attorney  as  costs  against  accused 

1917B,  176 

Effect  of  pardon  to  release  convict  from  lia- 
bility for  costs  1917B,  567 

COTENANCY. 

Joint  tenancv  in  proceeds  of  insurance  policy 
on  lives'of  husband  and  wife    1917B,  1210 

COVNSKIi. 

See  Attorneys. 

COUNSEIi  FEES. 
See  Attorneys. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTIES. 

Personal  liability  of  members  of  board  of 
county  commissioners  for  defects  in  bridge 

1917B,  369 

Garnishment  of 1917B,  1269 

Determining  right  of  ooanty  to  return  of 
money  paid  state's  attorney  as  salary,  in 
interpleader  by  county  clerk  to  determine 
right  to  moneys  in  his  hands  claimed  by 
such  attorney'  as  fees  1917B,  176 

Right  of  one  furnishing  material  to  contrac- 
tor for  construction  of  courthouse  to  re- 
cover therefor  from  county  where  con- 
tract is  abandoned  before  Completion 

1917B,  1269 

COURTHOUSE. 

Right  of  one  furnishing  material  to  con- 
tractor for  construction  of  courthouse  to 
recover  therefor  from  county  where  con- 
tract is  abandoned  before  completion. 

1917B,  1269 

COURTS. 

C'ontempt  of,  see  Contempt. 

As  to  judges,  see  Judges. 

As  to  venue  of  action,  see  Venue. 

Power  to  suspend  sentence.  .,w.l917B,  586 

Jurisdiction  over  nonresident. 

Jurisdiction  to  reform  assignment  of  insur- 
ance policy  as  aprainst  nonresident  distrib- 
utees of  deceased  assignee 

1917B,  385   (Annotated) 

State  and  territorial  courts. 

Original  jurisdiction  of  appellate  court 

191 7B,  710 

Amount  in  controversy  for  purposes  of  juris- 
diction        1917B,    924 
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COVENANTS  AND  CONDITIONS— DEPOSITORY. 


Conflict  of  authority ;  relation  of  stale  to 
Federal. 

When  state  or  Federal  jurisdiction  exclusive 

1917B,  1179 

Rnles  of  decision. 

State  courts  following  Federal  decisions 

1917B,  787 

Federal  courts  following  state  decisions 

1917B,  1019 

COVENANTS  AND  CONDITIONS. 

In  oil  and  gas  lease 1917B,  1184 

CREDIT. 

Damages  for  loss  of  credit  from  wrongful 
attachment 1917B,  350 

CRIMINAL  CONTEMPT. 

See  Contempt. 

CRIMINAL  LAW. 

District  attorneys,  see  District  and  Prose- 
cuting Attorneys. 
As  to  grand  jury,  see  Grand  Jury. 
As  to  requisites  and  sufficiency  of  indict- 
ment, information  or  complaint,  see  In- 
dictment, etc. 
Quashing  of  indictment,  see  Indictment. 
Violation  of  liquor  laws,  see  Intoxicating 

Liquors. 
See  also  Embezzlement;  Perjury. 
Strict  construction  of  penal  statute 

191 7B,  962 
Protection  and  rights  of  accused  gen- 
erally. 
Right  to  meet  witnesses 

1917B,  113   (AnnoUted) 
Crimination   of   self 

1917B,  608   (Annotated) 
Presence  of  accused 

191 7 B,  344   (Annotated) 
Former  Jeopardy. 

Different  offenses  .  .1917B,  644  (Annotated) 
Sentence  and  imprisonment. 
Cruel  and  unusual  punishment  ..1917B,  586 

Solitary   confinement    1917B,   586 

Indeterminate  sentences 1917B,  738 

Power  of  court  to  suspend  sentence  after 
service  under  it  has  begun  for  purpose  of 
punishing  convict  for  contempt 

1917B,  586 
Parole:  repricTc;  pardon. 

Waiver  of  pardon  1917B,  567 

Validity  of  pardon  granted  pending  appeal 

1917 B,  567   (Annotated) 
Effect  of  pardon  to  release  convict  from  lia- 
bility for  coato 1917B,  567 

CRIMINATION  OF  SEIiP. 

See  Criminal  Law. 

CRUEL  AND  UNrSfAL  PUNISH- 
MENT. 

Solitary   confinement    1017 B,   586 

CUSTODY. 

Of  children  after  divorce,  see  Divorce  and 
Separation. 

DAMAGES. 

Prejudicial  error  afl  to  amount  of 

lftl7B,  924 
L.R.A.1917B. 


For  breach  of  warranty   1917B,  1105 

For  delay  of  carrier  in  furnishing  cars 

1917B,  .>64 
Damages  recoverable  by  one  fraudulently  in- 
duced to  take  lease  at  a  certain  rental 

1917B,  760 

For  wrongful  attachment 1917B,  330 

For  permanent  personal  injuries  .  191 7 B,  13^ 
For  death  of  boy  of  fourteen  . .  1917B,  54& 
For  conversion   1917B,  787 

DANOEBOUS  AGENCY. 

Electricity,  see  Electricity. 

DEATH. 

Meaaure  of  damages  for,  see  Damages. 
Right  of  action  lor. 
Liability   in   damages  of  husband   causing 

death  of  his  wife 1917B,  774 

DEBT. 

Imprisonment  for,  see  Imprisonment  for 
Debt. 

DECEIT. 

See  Fraud  and  Deceit. 

DECLARATIONS. 

In  pleading,  see  Pleading. 

DEEDS. 

Conveyance  of  remainder  to  woman  and  her 
children  forever  as  creating  a  life  estate 
in  common   ....    1917B,  74    (Annotated) 

DEFAULT. 

Judgment  by;  what  constitutes  1917B,  1296- 
Vacation  of  judgment  by   1917B,  984 

DEFENSES. 

In  actions  on  negotiable  instruments,  a» 
Bills  and  Notes. 

To  action  on  bond,  see  Bonds. 

Ultra  vires  as,  see  Corporations. 

Infancy  as,  see  Infants. 

To  liability  on  insurance  policy,  see  In- 
surance. 

In  proceeding  to  abate  nuisance,  see  Nui- 
sances. 
Negation  of,  in  indictment 191 7  B,  1230 

DEMURRER. 

In  general,  see  Pleading. 


DENIALS. 

In  pleading 


1017B,  1061 


DENTISTS. 

Agreement  by  dentist  selling  business  not  to 
enter  competitive  business   ...  191 7B,  267 
Duty  of  state's  attorney  to  prosecute  action 
for  practising  dentistry  without  license 

1917B,  176 
DEPOSITIONS. 

Power  of  judge  of  county  court  taking  dep- 
osition to  commit  for  contempt 

1917B,  360 

DEPOSITORY. 

Bond  by,  see  Bonds. 


DETECTIVE— ELECTION  OF  REMEDIES. 
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DETECTIVE. 

Itiability  of  detective  employed  by  husband 
to  shadow  wife  where  he  neglipfently 
shadows  another  woman    ....191 7 B,  679 

DEVISE. 

See  Wills. 

DIRECTION  OF  VERDICT. 

See  Trial. 

DISABILITIES. 

Of  infant,  see  Infants. 

DISAFFIRMANCE. 

Of  infant's  contract 

1917B,  1172  (Annotated) 

DISBARMENT. 

Of  attorneys,  see  Attorneys. 

DISBURSEMENT. 

Reimbursing  personal  representative  for 

191 7B,  1043 
DISCHARGE. 

Of  judgment,  see  Judgment. 

Of  employee,  see  Master  and  Servant. 

DISCOVERY  AND  INSPECTION. 

Exhibition  of  person  to  jury 

1917B,  1143  (Annotated) 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror. 

DISCRIMINATION. 

Bj  carrier,  see  Carriers. 
Unconstitutionality  of,  see  Constitutional 

Law. 
By  public  service  corporations  generally, 

see  Public  Service  Corporation. 
By  water  company,  see  Waters. 
Retrospective  operation  of  statute  forbidding 

1917B,  908 

DiSMISSAIi    OR   DISCONTINUANCE. 

Of  appeal,  see  Appeal  and  Error. 

DISOBEDIENCE. 

As  a  contempt,  see  Contempt. 

DISORDERLY  HOUSES. 

Constitutionality  of  statute  for  suppression 
of  1917B,  1076   (Annotated) 

Limiting  persons  authorized  to  institute  pro- 
ceedings for  suppression  of  bawdy  house 
to  citizens  of  the  county   . .  .  191 7 B,  1075 

Recovery  of  purchase  price  of  liquors  sold 
for  resale  where  resale  will  incidentally 
encourage  house  of  ill -fame 

1917B,  1166  (Annotated) 

Validity  of  insurance  on  furniture  used  in 
house  of  ill-fame  1917B,  253  (Annotated) 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Determining  right  of  county  to  return  of 
money  paid  state's  attorney  as  salary,  in 
interpleader  by  county  clerk  to  determine 
right  to  moneys  in  his  hands  claimed  by 
such  attorney  as  fees  1917B,  176 

L.R.A.1917B. 


Compensation;    lien  for,  on  fines  collected 

1917B,  no 

Construction  of  statute  making  prosecutor 
incompetent  to  serve  on  grand  jnrv 

1917B,  608 

Duty  of  state's  attorney  to  prosecute  ac- 
tions under  statute  imposing  tine  upon 
persons  practising  dentistry  without  li- 
cense, and  upon  employees  of  state  em- 
ployment agency  who  accept  fees  from  ap- 
plicant for  employment 191 7B,  176 

Duty  of  state's  attorney  to  enforce  penal- 
ties for  violation  of  ordinances  passed  by 
park  commissioners   1917B,  176 

DIVIDENDS.  . 

Right  of  stockholder  to  recover  dividend  de- 
clared but  not  paid   191 7B,  323 

Right  to  dividend  on  transfer  of  stock 

1917B,  383  (Annotated) 
Rescission  of  declaration  of 

1917B,  728   (Annotated) 

DIVORCE  AND  SEPARATION. 

Conclusiveness  of  decree  rendered  in  otiier 
state   1917B,  1028   (Annotated) 

Fraud  as  ground  for  relief  of  divorce  decree 

1917B.  405   (Annotated) 

The  suit  and  jurisdiction  thereof. 

Domicil  for  divorce  purposes  where  husband 
deserts  innocent  wife  and  goes  into  an- 
other state 1917B,  1028 

Custckly  and  support  of  children. 

Change  of  decree  as  to  custody 

1917B,  287'  (Annotated) 

DOCUMENTARY  EVIDENCE. 

See  Evidence. 

DOMICIL. 

For  purposes  of  divorce  suit,  see  Divorce 
and  Separation. 
Of  innocent  wife  whose  husband  deserts  her 
and  removes  to  another  state 

1917B,  1028 

DUE  PROCESS  OF  L.\W. 

See  Constitutional  Law. 

DUPLICITY. 

In  indictment   1917B,  1230 

In   pleading    1917B,   608 

DURESS. 

Inducing  execution  of  note  by  threats  of 
criminal  prosecution  of  relative  of  maker 

1917B,  684 

EARNING    CAPACITY. 

Consideration  of,  in  valuation  of  franchises 
for  purpose  of  fixing  rates   ..1017B,  930 

EDUCATIONAL  INSTITUTIONS. 

Exemption  of,  from  taxation,  see  Taxes. 

ELECTION  OF  REMEDIES. 

Bar  of  former  judgment,  see  Judgment. 

Election  between  action  for  breach  of  con- 
tract of  carriage  or  conversion 

1917B,  787 

Action  against  principal  as  barring  action 
against    agent    1917B,    222 
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ELECTION&— EVIDENCE. 


ELECTIONS. 

Nominations :   primary. 

Writ  of  error  to  review  primary  election 
returns    1917B.  723 

Intent  and  object  of  primary  election  law 

ieiTB,  718,  723 

Validity  of  primary  election  law 

1917B,   718,  723 

Right  of  political  organization  to  partici- 
pate in  primary  election   ....1917B,  718 

NecesHitv  of  notice  of  primary  election  con- 
test   / ':..1017B,  728 

Contests. 

Conyiction  of  offenses  against  Corrupt  Prac- 
tices Act  as  condition  precedent  to  invali- 
dation of  election  contested  because  of 
such  offenses   1917B,  191 

Effect  of  invalidation  of  election  of  candi- 
date to  invest  candidate  who  received  next 
highest  number  of  votes  with  right  to  the 
office    1917B,   191 

Failure  to  give  notice  of  contest  1917B,  723 

Petition  in  contest 1917B,  191 

Presumption  and  burden  of  proof 

1917B,  191 

Violation  of  election  Islwh. 

Effect  of  offer  by  candidate  to  accept  less 
than  salary  to  which  entitled  to  invali- 
date election    1917B,  191 

ELKCTRICITY. 

Permitting  wires  to  sag  so  low  over  rail- 
road track  as  to  endanger  persons  on  top 
of  cars    1917B,   1291 

Injury  to   trespassers    1917B,    1291 

EliEEMOSYXARY  INSTITUTIONS. 

Exemption  of,  frorti  taxation,  see  Taxes. 

EM  BEZZIiEMENT . 

Burden  of  proof  in  prosecution  for 

1917B,  1261 

Duplicity  in  plea  to  indictment  1917 B,  608 

By  corporate  officer  who  takes  money  of 
corporation  under  the  guise  of  salary 

1917B,  608 

Fraudulent  conversion  as  essential  ele- 
ment of  crime  1917B,  1261 

Mere  failure  to  pay  over  money  without  de- 
mand therefor  1917B,  1261  ^  Annotated) 

EMINENT  DOMAIN. 

Necessity  of  making  compensation. 

Action  for  compensation  as  for  a  taking  as 
remedy  for  injuries  resulting  from  opera- 
tion of  garbage  incinerator   . .  1017B,  329 

Injury  to  property  and  health  by  opera- 
tion of  garbage  incinerator   ..1917By  329 

EMPIiOYEES. 

Bonds  for  fidelity  of,  see  Bonds. 
In  general,  see  Master  and  (Servant. 

EMPLOYMENT    AGENCY. 

Validity  and  effect  of  statute  forbidding 
taking  of  fees  or  commission  for  securing 
employment  for  workers 

1917B,  1276  (Annotated) 
Duty  of   state's   attorney  to   prosecute   ac- 
tion for  violation  of  statute  as  to 

1917B,  176 
KR.A.191:B. 


EQUATi  PROTECTION  AND  PRIVI- 
LEGES. 

See  Constitutional  Law. 

EQUITY. 

Territorial  limitation  of  jurisdiction,  see 

Courts. 
As  to  injunction,  see  Injunction. 
Limitation  of  aetions  in,  see  Limitation  of 
Actions. 
Invoking  aid  of  equity  to  accomplish  that 
which  is  in  violation  of  public  policy 

1917B,  1269 

ESTATE. 

In    real    property   generaUy,   «ee  Deeds: 
Wills. 

ESTOPPEL. 

To  raise  question  on  appeal,  see  Appeal 

and  Error. 
Of  insurer,  see  Insurance. 
By  lecitals  in  municipal  bonds  191 7B,  1019 
Of   owner   shipping  property   to   factor   to 
reclaim    it    as    against    purchaser    from 

factor    1917B,  615 

Of  public  official  to  claim  fees  by  his  state- 
ment prior  to  election  that  he  would  pay 
them  into  the  treadiur\' 

1917B,  176  (Annototed) 
To  set  up  defense  of  ultra  vires 

1917B,  814    (Annotated) 

EVIDENCE. 

On  appeal,  see  Appeal  and  Error. 
Compelling  accused  to  furnish,  see  Crim- 
inal I.aw. 

Quashing  of  indictment  because  of  consider- 
ation by  grand  jury  of  incompetent  evi- 
dence   ." 1917B,    608 

Suflicicncv  of  objections  and  exceptions  to 

1917B,  1143 

Prejudicial  error  as  to 1917B,  1143 

Presumptions  and  burden  of  proof. 

Validity  of  statute   1917B,  710 

From  failure  to  call  witness  . .  .1917B,  310 

Cause  of  ice  on  sidewalk 1917B,  124.") 

As  to  responsibility  for  ice  on  sidewalk 

101 7B,  124r. 

From  injury  to  person  while  riding  on  scenic 
railway   1917B,  1091 

Of  negligence  in  sale  of  unfit  food 

1917B,  1272 

In  election  contests   1917B,  191 

In  criminal  cases  1917B,  1261 

Documentary  evidence. 

Affidavits  upon  which  an  information  to 
disbar  attorney  are  founded  1917B,  1132 

Ex  parte  affidavits 1017B,  113 

Letters    1917B,    267 

Demonstrative  evidencse. 

Exhibition  of  person  to  jury 

1917B,  1143  (Annotated) 

Parol  and  extrinsic  evidence  concern- 
ing writinflTS. 

Prior  and  collateral  parol  agreements 

1917B,  258   (Annotated, 
267   (Annotated) 

Subsequent  changes   1917B,  141 

Helevancy  and  materiality. 

Character;  reputation  1917B,  11.32 


EXECUTION—FORFEITURE. 
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Condition  at  oUier  times  in  aetion  for  in- 
jury on  walk 1917B,  1145 

Weight.  ofTcct,  and  RnlHclency. 

Review  of  facts  on  appeal,  see  Appeal  and 

Error. 
Sufliciency  of  evidence  to  go  to  jury,  see 
Trial. 
Insufficiency  as  ground  for  new  trial 

1917B,  316 
Variance  case 
In  negligence  case 1917B,  1091 

EXECUTION. 

Sale  under,  see  Sale. 

BOECVTORS       AND       ADmNISTRA- 

TORS. 
Debts  and  obligations  of  estate. 

Right  of  woman  deceived  into  illegal  mar- 
riage to  recover  from  estate  of  supposed 
husband  value  of  her  services 

1917B,  681    (Annotated) 
Presentation  of  claim;   condition  precedent 

1917B,  67« 
Distribution;  accounting;  settlement. 
Right    to    credit    for    judgment    rendered 
against  administratrix  and  paid  by  her 

1917B,  1043 

EXEMPTIONS. 

From  taxation,  see  Taxes. 


EXHIBIT. 

With  pleading 


1917B,  208,  568 


EXHIBITION. 

Of  person  to  jury  1917B,  1143  (Annotated) 

EXPLOSIONS  AND  EXPLOSIVES. 

Proximate  cause  of  injury  by  .  .1917B,  1059 

Injurv  by  discharge  of  fireworks,  municipal 

liability    1917B,   1239 

FACTORS. 

Right  of  one  purchasing  property  from  fac- 
tor as  against  owner 1917B,  615 

Question  of  whether  contract  was  a  sale 
passing  title  or  a  consignment  contract 

1917B,  620  (Annotated) 

FACTS. 

Review   of,    on   appeal,   see   Appeal   and 
Error. 

FAITH  AND  CREDIT. 

To  be  given  judgment  of  other  state,  see 
Judgment. 

FALLING  OBJECTS. 

Killing  of  child  in  street  by  fall  of  pole 
used  by  fire  department 1917B,  648 

FALSE    IMPRISONMENT, 
l^ho  liable. 

Liability  of  attorney  for  defendant  attempt- 
ing to  take  deposition  of  plaintiff  for 
false  imprisonment  in  requesting  punish- 
ment for  contempt  of  plaintiff  for  refus- 
ing to  answer  question 1917B,  360 

Judicial  officer    1917B,  360 

L.R.A.1917B. 


FARM  UTENSILS. 

What  covered  by  insurance  on  **farm  uten- 
sils"   1917B,  934  (Annotated) 

FAULTY   CONSTRUCTION. 

Landlord's  liability  for  injury  to  tenant's 
goods  by  leaking  roof  due  to 

1917B,  235  (Annotated) 

FEDERAL  COURTS. 

See  Courts. 

FEE  SIMPLE. 

Creation  of,  by  will,  see  Wills. 

FIDELITY  INSURANCE. 

See  Bonds. 

FINALITY  OF  DECISION. 

For  purpose  of  appeal 1917B,  1296 

FINDINGS. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror. 
By  court,  generally,  see  Trial. 

FINES. 

Sufficiency  of  title  of  statute  providing  for 
disposal  of  1917B,  176 

Implied  repeal  of  statute  as  to  disposition 
of    1917B,    176 

Duty  of  state's  attornev  to  prosecute  action 
for  collection  of   . .  /. 1917B,  176 

Lien  of  prosecuting  attorn^  "on,  for  com- 
pensation     1917B,   176 

Who  entitled  to  interest  accumulating  upon 

1017B,  176 

FIRE  DEPARTMENT. 

Municipal  liability  for  negligence  of 

1917  B,  548 

Killing  of  child  in  street  by  fall  of  pole  used 

by  fire  department '. 1917B,  548 

FIREWORKS. 

Municipal  liability  for  injury  \]fy 

1917B,  1239 

FOOD. 

Interstate  commerce  in   .......  1917B,  1272 

Suflficiencv  of  title  of  pure  food  law 

19L7B,  198,  808  (Annotated) 
Partial  in^'alidity  of  pure  food  statute 

1917B,  808 
Fixing  standard  for  ice  cream 

1917B,  198  (Annotated) 
Liabilitv  for  sale  of  unfit  food 

191 7B,  1272 

FORECLOSURE. 

Of  mortgage,  see  Mortgage. 

FOREIGN  CORPORATION. 

See  Corporations. 

FOREIGN  JUDGMENT. 

See  Judgment. 

FORFEITURE. 

Of  insurance  policy,  see  Insurance 
Of  oil  or  gas  lease,  see  Mines. 
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FORMER  JEOPARDY. 

See  Criminal  Law. 

FRANCHISES. 

Valuation  of,  for  purpose  of  fixing  rates 

1917B,  930 

FRAUD  AXD  DECEIT. 

Statute  of  frauds,  see  Contracts. 
Measure  of  damages  for,  see  Damages. 

Effect  of,  on  running  of  limitations 

1917B,  1263  (Annotated) 

Failure  to  call  attention  ef  purchaser  of 
goods  to  provisions  in  contract  retaining 
title   1917B,  651 

Right  of  one  defrauded  into  taking  lease  to 
recoup  his  damages  in  an  action  for  rent 
though  action  to  recover  for  the  fraud  is 
barred   1917B,  760 

As  ground  for  relief  against  judgment 

1917B,  405  (Annotated) 

FRAUDS,  STATUTE  OF. 

See  Contracts. 

FREEDOM  OF  SPEECH  AND  OF  THE 
PRESS. 

See  Constitutional  Law. 

FREEMASONS. 

Exemption  of  property  of,  from  taxation 

1917B,  710 

FREIGHT  CARRIERS. 

See  Carriers. 


FRIGHT. 

Of   horse 


1917B,   699 


FUIili  FAITH  AND  CREDIT. 

See  Judgment. 

GARBAGE   INCINERATOR. 

Injury  to  property  and  health  by  operation 
of  ' 1917B,    329 

GARNISHMENT. 
Against  whom. 

Of  county  1917B,  1269 

Effect;  rights,  duties  and  liabilities  of 
l^arnlsliee. 

Effect  of  garnishment  of  sayings  bank  de- 
posit to  bind  dividends  subsequently  de- 
clared    1917B,  938   (Annotated) 

Effect  of  judgment  of  dismissal;  possibility 
of  appeal    1917B,  588    (Annotated) 

Liability  for  interest  of  garnishee  withhold- 
ing funds  in  good  faith 191 7B,  938 

GAS. 

As  to  gas  in  mine  generally,  see  Mines. 
Valuation   of  property   and   franchises   for 

purpose  of  fixing  rates 1917B,  930 

Explosion  of;  running  of  limitations  against 

actions  for   1917B,  1253 

GOING  VAIiUE. 

As  element  to  be  considered  in  fixing  value 
of  property  of  public  service  corporation 

1917B,  930 
L.R.A.1917B. 


GOVERNMENTAL   FUNCTIONS. 

Of  municipality,  see  Municipal  Corpora- 
tions. 

GRAND  JURY. 

Construction  of  statute  making  prosecutors 

incompetent  to  serve  on 1917  B,  608 

Quashing  of  indictment  for  matters  as  to 

191 7B,  608 

GUARANTY. 

Of  fidelity  of  employees,  see  Bonds. 
Indorsement  of  note  in  form  of  guaranty 

1917B,  364 

GUARANTY  INSURANCE. 

Guaranty    of    fidelity    of    employees,    see 
Bonds. 

GUARDIAN  AND  WARD. 

Guardian  for  insane  person,  see  Incompe- 
tent Persons. 

HARMLESS  ERROR. 

See  Appeal  and  Error. 

HAY. 

Insurance  on  hay  in  staclcs  as  covering 
hay  in  barn  1917B,  934 

HEALTH. 

Health   insurance,   see  Insurance. 
Of    insured,    warranties   or    representations 
as  to  1917B,  744   (Annotated) 

HERNIA. 

As  breach  of  condition  or  warranty  in  in- 
surance policy  as  to  health 

1917B,  744   (Annotated) 

HIGHWAYS. 

Defects:  liability  for  Injuries  to  trayel- 
ers. 

Liability  of  municipaliiy. 

For  acts  or  omissions  of  others  1917B,  548 

LiahiHty  of  others. 

Presumption  as  to  responsibility  for  ice  on 

walk    1917B,    1245 

Eyidence  in  action  for  injury  .  .1917B,  1245 
Railroad  companies 191 7B,  1245 

HOLIDAY. 

See  Sunday. 

HOMESTEAD. 

Lien  of  creditors  on  homestead  purchased 
with  proceeds  of  insurance  on  debtor *8 
property  which  he  had  promised  to  pay 
to    credUors    1917B,    130 

HOMICIDE. 

Of  insured ;  effect  cm  right  to  recoyer 

1917B,  1210 


HORSE. 

Fright  of 


1917B,  699 


HOSPITALS. 

Exemption  of,  from  taxation 

1917B,  779   (Annotated) 
Liability  for  negligence 1917B,  708 
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HOUSK  OF  ILL-FAME. 

See  Diijorderly  Houses. 

HrSBAWD  AND  WIFE. 

As  to  divorce  or  separation,  see  Divorce 

and   Separation. 
Domicil  of  wife,  see  Domicil. 
Liabilities  of  Iraqlmnd. 
For  necessaries  furnished  reputed  wife 

1917B,  1288  (Annotated) 
Property  rights. 

Effect  of  annulment  of  illegal  marriage  to 
destroy  rights  of  wife  in  insurance  pre- 
viously taken  on  life  of  husband 

1917B,  376 
Validity  of  devise  to  person  designated  as 
wife  where  marriage  was  illegal 

1917B,  1150  (Annotated) 
Actions. 
By  husband  for  injuries  to  wife  or  loss  of 

her  services    1917B,  708 

'For  alienating  wife's  affections 

1917B,  679   (Annotated) 
Liability  in  damages  of  husband  wrongfully 
causing  the  death  of  his  wife  1917B,  774 
Joinder  of  husband  in  action  by  wife  for 
damage  to  cotton  grown  by  him  on  home- 
stead standing  in  name  of  wife 

1917B,  350 

ICE. 

On  sidewalk,  injury  resulting  from 

1917B,  1245 

ICE  CRE.%M. 

Statute  fixing  standard  for 

1917B,  198  (Annotated) 

ILLEGITIMATES. 

As  to  bastardy,  see  Bastardy. 

ILL-FAME. 

House  of,  see  Disorderly  Houses. 

ILLICIT  COH.ABITATIOir. 

Right  of  woman  deceived  into  void  marriage 
to  recover  for  household  services 

1917B,  681   (Annotated) 

IMPAIRMENT  OF  OBLIGATIONS. 

See  Constitutional  Law. 

IMPLIED  AGREEMENTS. 

See  Contracts. 

IMPLIED  POWERS. 

Of  corporation,  see  Corporations. 

IMPLIED  WARRANTY. 

See  Sale. 

IMPRISONMENT. 

For  crime  generally,  see  Criminal  Law. 

IMPRISONMENT  FOR  DEBT. 

Right  of  municipality  to  provide  for  im- 
prlrtonment  of  one  who  refuses  to  pay  for 
use  of  vehicle  which  he  has  hired 

1917B,  551 

L.R.A.1917B. 


IMPROVEMENTS. 

Rescission  of  land  contract  for  vendor's 
breach  of  agreement  to  make 

1917B,  401   (Annotated) 

INADEQUACY. 

Setting  aside  sale  on  foreclosure  for  inade- 
quacy of  price    1917B,  513 

INCOMPETENT  PERSONS. 

As  to  infants,  see  Infants. 
Power  of  committee  to  employ  attendant  to 
care  for  invalid  wife  of  inconipetent 

1917B,  676  (Annotated) 

INCONTESTABILITY. 

Of  insurance  policy 

1917B,  103  (Annotated),  208 

INDEFINITENESS. 

Of  statute   1917B,  1276 

INDETERMINATE  SENTENCE. 

Imposing  punishment  under  law  in  force 
when  crime  committed  but  repealed  be- 
fore  trial    1917B,    738 

INDEX. 

Enjoining  public  officer  from  removing,  at 
expiration  of  term,  index  to  public  records 
prepared  by  him  at  his  own  expense 

1917B,  1179  (Annotated) 

INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

Matters  as  to  grand  jury,  see  Grand  Jury. 

Duplicity  in  plea  to  indictment  1917B,  608 

Sufficiency  of  allegations. 

Negation  of  defenses 1917B,  12d(» 

Duplicity    1917B,   1230 

For  violation  of  liquor  laws  . .  .1917B,  1230 

Quashing. 

That  a  talesman  called  to  act  on  the  grand 
jury  was  acting  as  stenographer  in  the 
case,  and  that  his  name  is  not  on  the  jury 
list,  as  ground  for  quashing  , .  1917B,  608 

Consideration  by  grand  jury  of  incompetent 
evidence 1917B,  608 

INDORSEMENT. 

Of  bill  or  note,  see  Bills  and  Notes. 

INFANTS. 

Custody   in  case  of  divorce,  see  Divorce 
and  Separation. 
Proximate  cause  of  injury  to  '.  .1017B,  1058 
Support  of,  and  care  for. 
Liability  of  father  for  services 

to   minor   child   earning   her 

awav  from  home  1017B,  690 
Contracts. 
Disaffirmance  of  1917B,  1172    (Annotated) 


of  physician 
own  living 
( Annotated ) 


INFORMATION. 

For  criminal  offense,  see  Indictment,  etc. 

INITIATIVE,      REFERENDUM,      AND 
RECALL. 

When  statutes  subject  of  referendum  may 
be  put  into  effect 1917B,  1 
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Sufficiency  of  legal  machinery  for  frubmifi- 
sion  of  constitutional  amendment  initi- 
ated bv  the  electors 

191 7B,  7    (Annotated) 

Right  of  voters  who  fail  to  file  referendum 
petition  for  submission  of  proposed  stat- 
ute to  electors  to  attack  validity  of  emer- 
gency clause  in  statute 1917B,  1 

Power  of  legislature  to  repeal  law  enacted 
upon  the  people's  initiative 

1917B,   1    (Annotated) 

INJUNCTION. 

Pleading  in   1917B,  267 

Contract  rights. 

Effect  of  delay  in  seeking  injunction 

1917B,  267 

Effect  on  right  to  injunction  to  protect  con- 
tract rights  of  invalidity  of  supplemental 
contract    1017B,  267 

Water  rights. 

Enjoining  cutting  off  of  water  supply  of 
municipality   19176,  908 

INSANITY. 

See  Incompetent  Persons. 

INSOLVENCY. 

Promise  by  insolvent  to  pay  creditor  out 
of  proceeds  of  insurance  as  creating  lien 
on  such  proceeds 1917B,  130 

INSTRUCTIONS. 

In  general,  see  Trial. 

insurable:  intgrbst. 

See  Insurance. 

INSURANCE. 
Officer  and  agents. 

Powers  of  soliciting  agent  1917B,  934 

When  injury  to  agent  is  within  protection 
of   Workmen's   Compensation   Act 

1917B,  249 
Insnrabk)  Interest;  ivho  may  be  bene- 
ficiary. 
Effect  of  annulment  of  illegal  marriage  to 
destroy  insurable  interest  of  wife 

1917B,  375 

Insurable  interest  of  woman  living  with 
man  as  his  wife  pursuant  to  formal  but 
illegal  marriage   1917B,  375 

Validity  off  policy. 

Validity  of  insurance  on  furniture  used  in 
house  of  ill-fame  191 7B,  253  (Annotated) 

Construction  off  policy. 

Property  covered 

1917B,  253,  934    (Annotated) 

Construing  policy  as  indivisible  contract  of 
insurance  for  life  and  not  as  contract  for 
single  year  with  privilege  of  renewal 

11)17B,  208 

Provision  for  pro  rata  liability  of  insurer 
in  case  additional  insurance  is  taken; 
effect  of  other  provision  making  insut-er 
liable  for  specified  amount   . .  1917B,  319 

Warranties;  representations;  condi- 
tions. 

Health    1917B,  744    (Annotated) 

Incontestability 

191 7 B,   103    (Annotated),  208 

L.R.A.1917R. 


Forffelture. 

Waiver  of,  see  infra. 

For  nonpayment  of  premiums  or  assess* 
ments  .  /. .  .1917B,  103,  208  (Annotated) 

Transffer  off  policy  or  off  Interest  tliere- 
in. 

Rights  of  assignee  where  original  beneficiary 
has  murdered  the  injured  ...1917B,  1210 

Jurisdiction  to  reform  assignment  of  policy 
as  against  nonresident  distributees  of  de- 
ceased assignee  1917B,  385    (Annotated) 

Waiver;  estoppel. 

By  receipt,  demand,  or  acceptance  of  pre- 
mium or  assessment 1917B,  897 

HIsk  and  causes  off  loss,  injury  or  death. 

Murder   of   insured    1917B.    1210 

Extent  off  Injury  or  loss;  off  recovery. 

Furniture  sold  conditionally  and  put  in  uso 

'  by  vendee  as  household  furniture  within 

meaning  of  valued  policy  law,  and  not  as 

part  of  seller's  stock  in  trade.  .1917B,  253 

What  constitutes  being  confined  to  house 
or  hospital  within  meaning  of  health  pol- 
icy    1917B,  744 

Total  disability  ..  .1917B,  107  (Annotated) 

Interest  in  proceeds. 

Policy  on  lives  of  husband  and  wife  payable 
to  survivor  as  a  several  policy  on  the 
life  of  each;  interest  in  proceeds  not  a 
joint  tenancy 1917B,  1210 

Who  takes  proceeds  where  designated  bene- 
ficiary is  barred 

191 7B,  670  (Annotated),  1210 

Heirs    1917B,    670 

Defenses;  release. 

Effect  of  murder  of  insured  by  beneficiary  to 
absolve  Insurer  from  liability  to  others 

191 7B,  670  (AnnoUted) 

Apportionment  or  contribution. 

Provision  for  apportionment  in  accident  pol- 
icy if  other  insurance  is  carried;  valid- 
ity; construction 

1917B,  319  (Annotated) 

Actions;  enfforcln^r  payment. 

Pleading;    exhibits    1917B,   20S 

Guaranty  policies. 

Bonds  for  fidelity  of  employees,  see  Bonds. 

INSURRECTION, 

See  Riot. 


INTENT. 

Of  testator,  see  Wills. 
Question  for  jury  as  to 


1917B,  1291 


INTEREST. 

Who  entitled  to  interest  accumulating  up- 
on fines  in  hands  of  oovAty  clerk 

1917B,  176 
Effect  of  garnishment   of  bank  deposit   to 
bind  interest  subsequently  accruing 

1917B,  938  (Annotated) 
Construction  of  statute  making  one  wrong- 
fully withholding  money  liable  for  inter- 
est thereon    * . . . .  19176^  938 

INTERPIiEADER. 

Determining  right  oi  county  to  return  of 
money  paid  state's  attorney  as  salary  in 
interpleader  by  county  clerk  to  determine 
right  to  moneys  in  his  hands  claimed  by 
such  attorney  as  fees   191 7  B,  176 
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INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

Interstate  commerce  in 

1917B,  215,  1218  (Annotated), 

1230   (Annotated) 

Recovery  of  purchase  price  of  liquors  sold 

for  resale  where  resale  will  incidentally 

encourage  house  of  ill-fame 

1917B,  1166   (Annotated) 
Prohibition  and  regrulatlon. 
Validity   of   constitutional    amendment   re- 
stricting  power   of    legislature   to   enact 

liquor  laws 1917B,  5 

Strict  construction  of  statute  ..1917B,  962 

Right   to  prohibit   sale   of   nonintoxicating 

liquors  when  necessary  to  aid  prohibition 

of  sale  of  intoxicating  liquors  1917B,  962 

Validity  and  effect  of  Webb-Kenyon  Act 

1917B,  1218  (Annotated) 
1230    (Annotated) 
Power   to  forhld   shipment  of  intoxicating 
liquor  for  personal  use   ....  1917B,  1218 
Unlawfal  sales;  oiTenses  and  proceed- 
ings. 
Receipt  of  verdict  in  absence  of  accused 

1917B,  344  (Annotated) 

Sufficiency  of  indictment   1917B,  1230 

Defense  that  one  bringing  liquor  into  the 
state  in  violation  of  law  intended  it  for 

personal    use      191TB,    1230 

Agreement  to  make  brandy  for  other  party 
from  apples  furnished  by  him  as  a  sale 

1917B,  605  (Annotated) 
Of  what  liquors   1917B,   962    (AnnoUted) 


1917B,  684 


ISSUES. 

Error  in  submission  of 

JEOPARBY. 

See  Criminal  Law. 

JOINT  ESTATE. 

Creation  of,  by  will 

1017B,  45   (Annotated) 

JUDGES. 

Disqualification;  elislbiliCy. 

Eligibility  of  suspended  attorney 

1917B,  801  (Annotated) 
liiabllity. 
Of  judges  of  courts  of  inferior  and  limited 

jurisdiction    1917B,  360 

For   false   imprisonment    1917B,   360 

JUDGMENT. 

Sentence  in  criminal  cases,  see  Criminal 

Law. 
Sufficiency  of  service  of  process,  see  Writ 
and  Process. 
In  general. 
Finality  for  purpose  of  appeal 

1917B,  1296 

Judgment  on  pleadings   ini7B,  364 

By   default    1917B,    1296 

Modification. 

As  to  custody  and  support  of  children  after 

divorce    1917B,   287    (Annotated) 

Validity. 


Effect  on,  of  defects  in  pleading 
L.R.A.1917B. 


917B,  1296 


ConcluslvenesB  generally. 

Former  conviction  or  acquittal  as  bar  to 
criminal  prosecution,  see  Criminal  Law. 

Judgment  of  dismissal  in  garnishment 

191 7B,  588 

Collateral  attack. 

For  lack  of  jurisdiction 1917B,  395 

What  matters  concluded. 
Foreign  judgment,  see  infra. 

Judgment  in  favor  of  Injured  employee  for 
damages  against  employer  as  bar  to  ac- 
tion to  recover  on  contract  of  employer  to 
pay  half  wages  during  disability  in  con- 
sideration of  monthly  deduction  from  pav 

1917B,  1158  (Annotated') 

Foreign  judgments. 

Conclusiveness  of  divoi'ce  decree  rendered 
in  other  state  .  .1917B,  1028  (AnnoUted) 

Discharge. 

Right  of  administratrix  discharging  judg- 
ment rendered  against  her,  to  credit  there- 
for  1917B,  1043 

Relief  against. 

Review  of  discretion  as  to 1917B,  984 

Judgment  by  default   1917B,  984 

For  fraud   1917B,  405    (Annotated) 

JUDICIAL   SAIiK. 

Foreclosure  of  mortgage,  see  Mortgage. 
Sale  under  void  process    1917  B,  395 

JURISDICTION. 

In  general,  see  Courts. 
On  appeal,  see  Appeal  and  Error. 
Of  divorce  suit,  see  Divorce  and  Separa- 
tion. 
Jurisdictional  defects  in  foreign  divorce  de- 
cree   1917B,  1028 

Collateral  attack  on  judgment  for  lack  of 

1917B,  395 

JURISDICTIOXAIi  AMOUNT. 

On  appeal    1917B,   723 

In   state  court  generally    .....  1917B,   024 

JURY. 

As  to  grand  jury,  see  Grand  Jury. 

Xew  trial  for  matters  pertaining  to,  see 

New  Trial. 
Question  for,  see  Trial. 
Right   to   jury   in    bastardy   proceeding  to 
ascertain   amount  of  incidental  expenses 
attending  birth  of  child    ...1917B,   1143 

LABOR. 

On  Sunday,  see  Sunday. 

LACHKS. 

To  bar  action,  see  Limitation  of  Actions. 

LAKES. 

Division  of  water  front  and  bed  between 
riparian  owners  1917B,  783   (Annotated) 

LAND  CONTRACT. 

See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 
Lease. 

For  oil  or  gas,  see  Mines. 
Parol    evidence  of   subsequent   oral   agree- 
ment     1917B,  141 
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Damages  for  fraud  in  inducing  one  to  take 
lease  at  certain  rental   191 7B,  760 

Part  performance  to  take  contract  out  of 
Statute  of  Frauds   1917B,  141 

liiablllty  of  landlord  for  defective  or 
dangerous  premises. 

Proceeding  against  landlord  aa  bar  to  ac- 
tion against  agent    1917B,   222 

Injury  to  tenant's  property  by  water 

1917B,  222   (Annotated) 
235  (Annotated),  238   (Annotated) 

Rent. 

Amendment  of  answer  setting  up  counter- 
claim   in   action   for   rent    . .  1917B,   760 

Right  of  one  fraudulently  induced  to  take 
lease  at  a  higher  rent  than  he  offered  to 
recoup  thfs  resulting  damages  in  action 
against  him  for  rent 1917B,  760 

In  general,  see  Landlord  and  Tenant. 
Oil  and  gas  lease,  see  Mines. 

UEGACY. 

In  general,  see  Wills. 

LEGISLATURE. 

Power  as  to  exemptions  from  taxation, 
see   AaA.e8. 
Power  of  legislature  to  repeal  law  enacted 
upon  the  people's  initiative 

1917B,   1    (Annotated) 
Authority  from,  to  maintain  nuisance 

1917B,  329 
LETTERS. 
Admissibility  in  evidence   1917B,  267 

LEVT  AND  SEIZURE. 

Sale  under,  see  Judicial  Sale. 

LIBERAL  CONSTRUCTION. 

Of  statute,  see  Statutes. 

LIBERTY. 

Guaranty  of  right  to,  see  Constitutional 
Law. 

Of  speech,  press,  or  worship,  see  Consti- 
tutional Law. 

LICENSE. 

Negligence  as  to  licensees,  see  Railroads. 
From  public. 

License  law  as  affecting   interstate  com- 
merce, see  Commerce. 
Equal  protection  and  privileges  as  to,  see 

Constitutional  Law. 
Due  process  of  law  as  to,  see  Constitu- 
tional X^w. 
Duty  of   state's  attorney   to   prosecute   ac- 
tions arising  under  license  statute 

1917B,  176 

On  vehicles    1917B,  553 

Graduating  license  tax  on  automobiles  ac- 
cording to  horse  power  of  machine 

1917B,  553 

LIENS. 

Of  mortgage,  see  Mortgage. 

Of    attorney     1917B,    1123 

Of  prosecuting  attorney   for   compensation 

on  fines  collected  by  him 1917B,  176 

L.R.A.1917B. 


Of  creditors  on  proceeds  of  insurance  on 
debtor's  property;  where  proceeds  invest- 
ed in  homestead   1917B,  130 

LIFE  ESTATE. 

Creation  of,  by  deed,  see  Deeds. 
Creation  of,  by  will,  see  Wills. 

LIMITATION  OF  ACTIONS. 

Bight  of  one  defrauded  into  taking  lease 
to  recoup  his  damages  in  an  action  for 
rent  though  action  to  recov^  for  the 
fraud  is  barred    1917B,  760 

Equitable  remedy;  laches. 

Delay  in  seeking  injunction  to  restrain 
breach    of    contract    1917B,    267 

When  statute  raiis. 

Effect  of  fraud  or  concealment 

191 7B,  1253  (Annotated) 

When  action  Is  barred. 

Action  for  personal  injury   ...1917B,  1253 

LIMITATION  OF  LIABILITY. 

For  loss  of  baggage 1917B,  787 

LIVE  STOCK. 

Transportation  of,  see  Carriers. 

LOAN. 

Power  of  corporation  to  make  .1917B,  814 

LUNATICS. 

See  Incompetent  Persons. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE. 

In   action  or   prosecution,  civil   liability 
for,  see  Malicious  Prosecution. 
Necessity  of  alleging  and  proving  in  action 
for  wrongful  attachment 1917B,  350 

MALICIOUS  ARREST. 

Liability  for,  see  False  Imprisonment. 

MALICIOUS  PROSECUTION. 

As  to  false  imprisonment,  see  False  Ira> 
prisonment. 

Allf^gations  as  to   1017B,  350 

Bringing  civil  action  in  foreign  jurisdiction 
though  both  parties  are  residents  of  .the 
same  state 191 7 B,  749   (Annotated) 

MALT  LIQUOR. 

What  included  within  prohibition  of  sale 
of    1917B,    962 

MANUFACTURERS. 

Liability  for  injury  due  to  defects  in  arti- 
cles manufactured   1917B,  1272 

MAPS  AND  PLATS. 

Kight  of  public  to,  when  prepared  by  officer 
from  public  records  out  of  office  hours  but 
upon  paper  taken  from  discarded  public 
books 1917B,  1176  (Annotated) 

MARRIAGE. 

Divorce   or   separation,   see   Divorce  and 
Separation. 


MASONS— MUNICIPAL  CORPORATIONS. 
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Validity  of  devise  to  person  designated  as 
wife  where  marriage  was  illegal 

1917B,  1150  (Annotated) 

MASONS. 

See  Freemasons. 

MASTER  AND  SERVANT. 

Bonds  for  fidelity  of  employees,  see  Bonds. 
£qual  protection  and  privfleges  as  to  em- 

plovi^es,  see  Constitutional  Law. 
Restricting   right   of.  contract   with,   see 

Constitutional  Law. 
As  to  employment  agencies,  see  Employ- 
ment Agency. 
Compelling  employer  to  disclose  to  employee 
communications    as    to   qualiflcutions    of 
one  seeking  employment  . . .  .1917B,  1108 
Forbidding  employer  to   refuse  to  employ 
one  who  has  participated  in  strike 

1917B,  1108 
Power  of  railroad  corporation  to  contract 
to  pay  employees  half  wages  during  dis- 
ability resulting  from  service  1917B,  1158 
Right  of  public  to  maps  and  plats  prepared 
by  officer  from  public  record  out  of  of- 
fice hours  but  upon  paper  taken  from  dis- 
carded public  books 

1917B,  1176   (Annotated) 
"When  relation  exists. 
For   purpose  of  holding  master   liable  for 

servant's  acts   1917B,  699 

fTcrmlnation  of  relation;  discharge. 
Statute  limiting  right  to  discharge 

1917B,  1119    (Annotated) 
Compelling  employer  to  disclose  to  employee 
communications  made  by  or  to  him  as  to 
qualifications  of  discharged  employee 

3917B,  1108 
Requiring  employer  to  give  employee  true 
statement  of  cause  of  discharge 

1917B,  1108   (Annotated) 

Grounds  for  discharge   1917B,  1108 

Liability  for  wrongful  discharge 

191 7B,  1108 
Liability  of  master  to  servant  generally. 
As  to  workmen's  compensation,  see  Work- 
men's Compensation. 
Judgment  in  favor  of  injured  employee  for 
damages  against  employer  as  l)ar  to  ac- 
tion to  recover  on  contract  of  employer  to 
pay  half  wages  during  disability  in  con- 
sideration of  monthly  deduction  from  pay 

1917B,    1158    (Annotated) 
Directing  verdict  in  action  by  employee  to 
recover  half  wages  during  disability  from 
accident,  in  accordance  with  alleged  con- 
tract     1917B,  1158 

LlabllUy  of  master  for  act  of  servant  or 
independent  contractor. 
When  relation  exists,  see  supra. 
Injury  to  one  near  railroad  right  of  way 
by  wood  thrown  from  engine  by  fireman 

1917B,  915   (AnnoUted) 

MATtTRTTY. 

Of  note,  see  Bills  and  Notes, 


MFAT 

Liability  for  sale  of  unfit  meat  191 7B,  1272 
L.K.A.1917B.  84 


MILITIA. 

Personal  liability  of  militia  officers  for  de- 
struction of  property   1917B,  702 

Liability  of  subordinate  officers  acting  in 
obedience  to  orders  of  superior  1917B,  702 

MINES. 

Operation  of,  as  nuisance 

1917B,  310   (Annotated) 
W^hen  injury  to  workmen  in,  is  within  pro- 
tection of  Workmen's  Compensation  Act 

1917B,   372 
Oil  and  gas  leases. 
Time  as  essence  of  the  contract 

1917B,  1184 
Validity:  mutuality 

191 7B,  1184  (Annotated) 
Conditions  as  to  developing  . .  1917B,  1184 
Forfeiture    1917B,   1184 

MINORS. 

See  Infants. 

MODIFICATION. 

Of  contract,  see  Contracts. 

MONOPOLY    AND    COMBINATIONS. 

Sufficiency  of  allegations  to  raise  defense 
that  contract  violates  anti-trust  law 

1917B,   803 

Contract  by  wholesaler  to  furnish  goods  to 
retailer  who  is  to  sell  only  the  goods 
furnished  at  agreed  prices  and  within  a 
specified  territory  1917B,  803 

3IORTGAGE. 
Knforcement. 

Sale  after  service  on  sheriff  of  purported 

affidavit  of  illegality   1917B,  513 

Quantity  of  land  to  be  sold 

1917B,  513    (Annotated) 
Setting  aside  sale  for  inadequacy  of  price 

1917B,  513 

MUNICIPAL  CORPORATIONS. 

As  to  municipal  bonds,  see  Bonds. 
License  from,  see  License. 

Powers  and  duties  generally. 

Power   of   corporation   created   for  govern- 
mental and  business  purposes  to  use  pub 
lie  funds  to  secure  nullification  of  stat- 
ute   1917B,  354  (Annotated) 

Ordinances. 

In  general. 

Collection  within  city  of  articles  to  be 
laundered  outside  the  city  as  violation 
of  ordinance  regulating  laimdry  business 
within  the  city 1917B,  341 

Validity;  extent  of  power. 
As  to     denying  equal  protection  of  the 
laws  and  abridging  privileges  and  im- 
munities, see  Constitntional  Law. 

Right  to  provide  for  imprisonment  of  onc^ 
who  refuses  to  pay  for  use  of  vehicle 
which  he  has  hired    1917B,  551 

Enforcement  of. 

Duty  of  state's  attorney  to  enforce  penal- 
ties for  violation  of  ordinances 

1917B,  176 

Contracts  generally. 

Ultra  vires  contract   1917B,  908 
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Water  supply. 

Injunction  against  cutting  off  water  supply 

191 7B,  908 

Validity  of  contract  for  water  supply:  right 

of  other  part  of  the  contract  to  question 

iyi7B,  908 
lilabillty  for  damages. 
Liability   for   defects  or  obstructions  in 
street,  see  Highways. 
Injury  by  collapse  of  bath  house  maintained 

for  free  use  of  public 1917B,  1285 

Negligence  as  to  fireworks   ...1917B,  1239 
Liability  for  n^ligence  of  fire  department 

1917B,  548 
As  to  taxes. 

Power  to  remit  taxes  on  public  seivice  cor- 
poration  1917B,    908 

3IUUDER. 

See  Homicide. 

MUTILATION. 

Of  will,  liability  for 

1917B,  666  (Annotated) 

MUTUALITY. 

Of  contracts,  see  Contracta, 

NAME. 

Name  under  which  partnership  business 
may  be  transacted  without  filing  certifi- 
cate giving  names  of  members  of  firm 

1917B,  697 

Of  party  in  writ 1917B,  396 

NATIONAL  BANKS. 

See  Banks. 

NATURAL  GAS. 

In  mine,  see  Mines. 

NECESSARIES. 

ParcnTs   liability   for,  see  Infants. 
Husband's  liability  for 

1917B,  1288  (Annotated) 
Power  of  committee  of  incompetent  to  pro- 
cure necessary  assistance  for  invalid  wife 

1017B,  6T6  (Annotated) 

NECESSITY. 

Works  of,  on  Sunday,  see  Sunday. 

NEGATION. 

Of  defenses  in  indictment  ....1917B,  1230 

NEGLIGENCE. 

As  to  bridges,  see  Bridges. 

Measure  of  damages  for  negligence  caus- 
ing personal  injury  or  death,  see  Dam- 
ages. 

As  to  electricitv,  see  Electricity. 

Liability  of  hospital  for,  see  Hospitals. 

Liability  of  landlord,  see  Landlord  and 
Tenant. 

Of  master  or  servant,  see  Master  and 
Servant. 

Of  municipal  corporations,  see  Municipal 
Corporations. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 
L.R.A.1917B. 


Sufficiency  of  evidence  to  go  to  jury  in  ac- 
tion for 1917B,  1245 

Question  for  injury  as  to 191 7B,  222 

Bar  of  Stotute  of  Limitations  .  .1917B,  1253 

Basing  action  for  alienation  of  affections 
upon  negligence  1917B,  679  (Annotated) 

Daugerou8  agencies. 

Liability  of  seller  or  manufacturer 

1917B,  1272 

On  liiglnvays  or  waters. 
In  use  of  automobiles,  see  Automobiles. 

Contributory  negU^^euce. 

Of    person    injured    by    automobile,    see 
Automobiles. 

Duty  of  one  repairing  automobile  tire  in 
roadway  to  watch  out  for  passing  vehicles 

1917B,   316    ( Annotated ) 

Of  tenant  whose  property  is  injured  by 
bursting  water  pipes  1917B,  238 

NEGOTIABLE    INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

Equal  rights  of,  see  Civil  Riglita. 
Requiring  carrier  to  e<^uip  trains  with  sepa- 
rate accommodations  for  white  and  col- 
ored  passengers    1917B,  544 

NEW  TRIAL. 
Right  to. 

Loss  of  case  made  in  mails. . .  .I917B,  1073 

Right  to  where  no  issue  of  fact  hab  been 
raised  by  the  pleadings  or  determined  by 
the  verdict iyi7B,  129t> 

Attack  in  presence  of  jurymen  upon  credi- 
bility of  witness  as  ground  for 

1917B,  246  (Annotated) 

Insufiiciency  of  evidence  to  sustain  verdict 

1917B,  316 

Bias  of  juror 1917B,  246 

N03iINATI0N. 

To  oflicer,  see  Elections. 

NONINTOXICATING  LIQUORS. 

Right  to  prohibit  sale  of   191 7B,  962 

As  Muthin  statute  prohibiting  sale  of  liquor 

1917B,  962  (Annotated) 

NONRESIDENTS. 

Jurisdiction  over  generally,  see  Courts. 
Jurisdiction  of  divorce  suit  by  or  against, 
see  Divorce  and  Separation. 
Service  on,  by  publication 

1917B,  385  (Annotated) 

NOTES. 

In  general,  see  Bills  and  Notes. 

NOTICE. 

Sufficiency  of,  to  confer  jurisdiction,  see 
Writ  and  Process. 

Of  primary  election  contest 1917B,  723 

Of  nuisance,  as  condition  of  liabilitv 

191 7*B,  1245 

NUISANCES. 
What  are. 

Operation  of  coal  mine  as 

1917B,  810  (Annotated) 


OBtrECTlGNS—PAYMEXT. 


lasi 


Remedies. 

Special  injury  in  general 

19176,  310  (Annotated) 
Presumption  from  failure  to  call  witnees 
in  action  to  enjoin  alleged  nuisance 

19171),  aio 

Liability  of  one  responsible  for  nuisance  but 

who  had  no  notice  thereof  . .  1917B,  1245 

Legislative  authority  as  defense  1917B,  329 

OBJECTIOXS. 

To  raise  question  on  appeal,  see  Appeal 
and  Error. 

OFFICERS. 

Of  banks,  see  Banks. 

Bond  of,  see  Bonds. 

Of  corporation,  see  Corporations. 

Nominations  for  office,  see  f^ectioaa. 

As  to  election  contest,  see  Elections. 

Of  insurance  company,  see  Insurance. 

Judges,  see  Judges.' 

Validity  of  contract  of 

1917B,  176  (Annotated), 
191    (Annotated) 

Rights  and  powers  generally. 

Rights  of,  to  maps  and  plats  prepared  from 
public  record  out  of  office  hours 

1917B,  1176  (Annotated) 

Enjoining  public  officer  from  removing  at 
expiration  of  term,  index  to  public  rec- 
ords prepared  bv  him  at  his  own  ex- 
pense   1})17B,  1179  (Annotated) 

Compensation. 

Validity  of  contract  as  to 

1917B,  176  (Annotated), 
191   (Annotated) 

Sufficiency  of  title  of  statute  depriving  an 
officer  of  fees  and  increasing  his  salary 

1917B,  176 

Liabilities. 

Liability  of  judges,  see  Judges. 

Personal  liability  of  members  of  board  of 
county  commissioners  for  defects  in 
bridge   1917B,  369 

OIL. 

As  to  mines  generally,  see  Mines. 

ORAL  CONTRACTS. 

In  general,  see  Contracts. 

ORAL  EVIDENCE. 

See  Evidence. 

ORDINANCES. 

See  Municipal  CiH'porations. 


ORIGINAL  JURISDICTION. 

Of  appellate  court   


1917B,  710 


ORIGINAL  PACKAGES. 

Interstate  commerce  in  19i7B,   1218,  1272 

PARDON. 

See  Criminal  Law. 

PARENT  AND  CHILD. 

Matters  as  to  infants  generally,  see  In- 
fants. 
L.R.A.11U7B. 


PARKS  AND  SQUARES. 

Duty  of  state's  attorney  to  enforce  penal- 
ties for  violation  of  ordinances  passed  by 
park  commissioners    1917B,   179 

Disposal  of  fines  and  penalties  for  Yiohition 
of  park  ordinances;  title  of  statute  as  to 

1917B,  17U 

PAROL  CONTRACT. 

See  Contracts. 

PAROL  EVIDENCE. 

As  to  writing,  see  Bvldence. 

PARTIES. 

On  appeal,  see  Appeal  and  Error. 
Description  of  parties  in  writ  . .  1917B,  395 
Persons  wbo  may  or  must  sae. 
Action  by  husband  or  wife,  see  Husband 
•    and  Wife. 

Who  may  have  remedy  against  nuisance, 
see  Nuisances. 
Who  may  question  validity  of  statute 

1917B,  1,  191 
Limiting    persons    authorised    to   institute 
proceeiings    for    suppression    of    bawdy- 
house  to  citizens  of  the  county 

1917B,  1075 
Joinder  of  parties  plaintiff. 
Joinder  of  husband  in  action  by  wife  for 
damage  to  cotton  grown  by  him  on  home- 
stead standing  in  name  of  wife 

1917B,  350 

PARTNERSHIP. 

Partnership  liability  of  stockhc^ders  of  for- 
eign corporation  which  has  not  complied 
with  laws  as  to  doing  business  in  tlio 
state   1917B,  572   (Annotated) 

Name  under  which  partnership  business 
may  be  transacted  without  filing  certifi- 
cate gliing  names  of  members  of  firm 

1917B,  697 

Accounting;  who  entitled  to  resist  allow- 
ance of  claims  and  appeal  from  decision 

1917B,  1043  (Annotated) 

PART  PERFORMANCE. 

Under  Statute  of  Frauds,  see  Contracts. 
Of  contract  generally,  see  Contracts. 

PARTY  WALL. 

Utilization  of  wall  by  tenant  as  affecting 
landlord's  duty  to  conti^ibute  .to  coet 
thereof ! .  1917B,  949   ( Annotated ) 

PASSENGER  OARRIBRS. 

See  Carriers. 

PATENTS. 

Exclusiveness  of  Federal  jurisdiction  of  ac- 
tion involving  patent 1917B,  1179 

PATERNITY. 

Exhibition  of  child  to  jury  for  purpose  of 
determining  ...1917B,  1143  (Annotated) 

PAYMENT. 

By  check  on  bank  in  which  maker  has  no 
funds  1917B,  1184 
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penaij  statute. 

ConBtruction  of   .... 


1917B,  962 


PENAiyTY. 

For  carrier's  failure  to  equip  train  with 
separate  accommodatious  for  white  and 
colored  passengers 

1917B,  544    (Annotated) 
Imposition  of  penalty  on  carrier  for  failure 
promptly  to  settle  a  claim  for  injury  to 
property  during  transportation 

1917B,  924  (AnnoUted) 
Conatruetion  of  statute  aa  to  . .  .1917B,  962 
Implied  repeal  of  statute  as  to  disposition 

of   19I7B,  176 

Duty  of  state's  attorney  to  enforce 

1917B,  176 
Who  entitled  to  interest  aceumulating  upon 

1917B,  176 

PENSIONS. 

To  policemen,  see  Police. 

PERFORMANCE. 

Of  contract  generally,  see  Contracts. 
Part   performance   of   oral   contract,   see 
Contracts. 

PERJURY. 

Acquittal  of  one  charged  with  crime  as  bar 
to  prosecution  for  perjury  during  trial 

1917B>  738    (Annotated) 

PERSONAL  INJURIES. 

To  unborn  child,  see  After-born  Children. 

On  bridge,  see  Bridges. 

Measure  of  damages  for,  see  Damages. 

To  servant,  see  Master  and  Servant. 

Proximate  cause  of,  see  Proximate  Cause. 

On  railroad,  see  Railroads. 

In  general,  see  Negligence. 

Sufficiency  of  evidence  to  go  to  jury  in  ac- 
tion for 1917B,  1245 

When  right  of  action  for,  is  barred 

1917B,  1253 

To  married  woman,  husband's  right  of  ac- 
tion     1917B,  70« 

PERSONAIi  PROPERTY. 

Sale  of,  see  Sale. 

PETITION. 

Of  plaintiff,  see  Pleading. 

PETROLEUM. 

In  mines,  see  Mines. 

PHYSICIANS  AND  SURGEONS. 

Parent's  liability  for  services  of  physician 
to  child   191 7 B,  690    (Annotated) 

PIPES. 

Landlord's  liability  for  injury  to  tenant's 
property  by  leaning  or  bursting  of  pipes 

1917B,  222,  238 

PLATS. 

See  Maps  and  Plats. 

PIjEADING. 

Variance  between  pleading  and  proof,  see 
Evidence. 
L.K.A.1917B. 


In  criminal  prosecution,  see  Indictinent^ 
etc. 
In  general. 

Conclusions   1917B,  5ia 

Exhibits 1917B,  208,  5o» 

Judgment  on  pleadings 1917B,  304 

Amendments    1U17B,  760 

Duplicity    1917B,  60S 

Declaration  or  complaint. 

Complaint  to  enforce  contract  on  behalf  of 

undisclosed  principal 1917B,  .164 

In  action  for  wrongful  attachment 

1917B,  350 
In  equity,  for  breach  of  agreement 

1917B,  267 

In  injunction  suit 1917B,  267 

Effect  of  defects  in,  on  validity  of  judgment 

191 7B,  1296 
Pleas  and  answers. 

Amendment  of  answer 191 7B,  760 

Denials   1937B,  1061 

Necessity  of  pleading  Statute  of  Frauds 

1917B,  1061 
Suflicieney   to   raise  defense   that   contract 

violates  anti-trust  law   1917B,  803 

Demurrer. 

Ground  for  dismissal  of  appeal  from  judg- 
ment sustaining  demurrer  ...1917B,  329 
Construing    allegations    of    petition    chal- 
lenged by  general  demurrer  in  connection 
with  exhibits 191 7B,  208,  558 

POIiIC£. 

Liability  on  policeman's  bond..l917B,  139 
Statute   setting  apart   fines   and   penalties 
for  police  pension  fund  as  repealing  for- 
mer act  making  other  disposition  of  such 
moneys    1917B,  170 

POLICE  POWER. 

In  general,  see  Constitutional  Law. 

POSTHUMOUS  CHILD. 

See  After-born  Children. 

PRACTICE  AND  PROCEDURE, 

Equal  protection  and  privileges  as  to,  see 

Constitutional  Law. 
In  contempt  proceedings,  see  Contempt. 
Practice  in  disbarment  of  attorney 

'    19i7B,  1132 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error. 

PREMATURITY. 

Of  action,  see  Action  or  Suit. 

• 

PREMIUM. 

For  insurance,  see  Insurance. 

PRESENCE. 

Of  accused,  necessity  of 

1917B,  344   ( Annotated  > 

PRESUMPTIONS. 

In  general,  see  Evidence. 

PRICE. 

Setting   aside   sale   on    foreclosure   for   in- 
adequacy of  price   191 7B,  513 
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PRIMARY  ELECTIONS. 

See  Elections. 

PRINCIPAL  AND  AGENT. 

Agent  of  bank,  see  Banks. 

As  to  brokers,  see  Brokers. 

As  to  factor,  see  Factors. 

Agent  of  insurance  company,  see  Insur- 
ance. 
Election  to  proceed  against  principal  as  bar 

to  action  against  agent 1917B,  222 

Complaint  to  enforce  contract  on  behalf  of 

undisclosed  principal 1917B,  564 

PRINCIPAL  AND  SURETY. 

As  to  bonds  generally,  see  Bonds. 

PRIVATE  ACTION. 

For  abatement  of  nuisance,  see  Nuisances. 

PRIVILEGE. 

Of  exemption  from  service  of  process 

101 7B,  250  (Annotated) 

888  (Annotated) 

PRIVILEGE  TAX. 

See  License. 

PROBABLE  CAUSE. 

Necessity  of  alleging  and  proving  in  action 
for  wrongful  attachment. ...1917 B,   350 

PROCEDURE. 

See  Practice  and  Procedure. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

Guaranty  of  right  to,  see  Constitutional 

Law, 
Condemnation  of,  see  Eminent  Domain. 

PRORATING. 

Of  insurance  loss,  see  Insurance. 

PROSECUTOR. 

See  District  and  Prosecuting  Attorneys. 

PROVABLE  CLAIMS. 

In  bankruptcy,  see  Bankruptcy. 

PROXIMATE  CAUSE. 

Of  injury  to  child  by  explosives  1917B,  1058 
Of  injury  to  passenger  carried  past  station 

1917B,  706 

PUBLIC. 

Free  service  to,  by  public  service  corpora- 
tion as  discrimination  as  against  other 
consumers    1917B,   008 

PUBLICATION. 

Service  of  process  by 

1917B,   385    (AnnoUted) 

PUBLIC  CONTRACTS. 

As  to  municipal  contracts  generally,  see 
Municipal  Corporations. 
L.R.A.1917B. 


PUBLIC  MONEYS. 

Power  of  corporation  created  for  govern- 
mental and  business  purposes  to  use  pub- 
lic funds  to  secure  nullification  of  statute 

1917B,  354   (AnnoUted) 

PUBLIC  SERVICE  COMMISSION. 

Certiorari  to  review  order  of  Commission 
fixing  rates  for  public  service  corporation 

1917B,  930 

PUBLIC    SERVICE    CORPORATIONS. 

See     also     Carriers;      Gas;     Bailroads; 
Waters. 
Power  of  municipality  to  remit  taxes  on 

1917B,  908 

Certiorari   to  review   order  of   Commission 

fixing  rates  lor  public  service  corporation 

1917B,  930 
Retrospective   operation   ci  statute   forbid- 
ding rebates  or  discrimination  1917B,  908 
Free    service    to    public    as    discrimination 

against  other  consumers 1917B,  906 

Valuations  of  property  and  franchises  for 
purpose  of  fixing  rates 1917B,  930 

PUBLIC  UTILITIES. 

See  Public  Service  Corporations. 

PUNISHMENT. 

For  crime,  see  Criminal  Law. 

PURE  FOOD  LAW. 

See  Food. 

QUASHING. 

Of  indictment,  see  Indictment,  etc. 

RAILROADS. 

Matters  in  common  with  other  corpora- 
tions, see  Corporations. 
Relation  of  railroad  company  to  onployee, 
see  Master  and  Servant. 
Liability  for   injury  to  one  near  right  of 
way    by   object   thrown   from   engine   by 

fireman    1917B,  915    (Annotated) 

Injury  to  person  near  track  in  consequence 
of  suction  from  parsing  train 

1917B,  1161    (Annotated) 

RATES. 

Of  carriers,  see  Carriers. 

For  gas,  see  Gas. 

For  water,  see  Waters. 
Certiorari  to  review  order  of  Commission 

fixing  rates  for  public  service  corporation 

1917B,  030 
Valuation    of    property    and    franchises    of 

public  service  corporation 'for  purpose  of 

fixing  rates 1917B,  930 

REAL  ESTATE  AGENTS. 

S<»e  Brokers. 

REAL  PROPERTY. 

Oral  contract  as  to,  see  Contracts, 

Deeds  of,  see  Deeds. 

Estates  or  interest  created  by  deed,  see 

Deeds. 
Mortgage  on,  see  Mortgage. 
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Rights,  duties  and  liabilities  on  transfer 

of,  see  Vendor  and  Purchaser. 
Devise  of,  see  Wills. 

RJBBATKS. 

Retrospective  operation  of  statute  forbid- 
ding   1917B,  90d 

RECITAIiS. 

In  bonds,  estoppel  by 1917B,  1019 

RECORDS  AND  RECORDING  LAWS. 

Record  on  appeal,  see  Appeal  and  Error. 

REFORMATION  OF  INSTRUMENTS. 

Jurisdiction  to  reform  assignment  of  insur- 
ance policy  as  against  nonresident  dis- 
tributees of  the  deceased  assignee 

1917B,  385   (Annotated) 

REIMBURSEMENT. 

Of  personal  representative  «...  1917B,  1043 

RELIGIOUS  SOCIETIES. 

Exemption  of,  from  taxation,  see  Taxes. 

REMAINDER. 

Creation  of,  by  will,  see  Wills. 

REMEDIES. 

In  case  of  illegal  contract,  see  Contracts. 
Election  of,  see  Election  of  Remedies. 
For  nuisance,  see  Nuisances. 

REPEAL. 

Of  statutes,  see  Statutes. 

REPRESENTATIONS. 

Bv  insured,  see  Insured. 

REPRIMAND. 

Of  attorneys,  see  Attorneys. 


REPUTATION. 

Evidence  of   .... 


1917B,  1132 


RESCISSION. 

Of  land   contract,  see  Vendor  and  Pur- 
chaser. 
Of  declared  dividend,  see  Corporations. 

RESIDENCE. 

For  purposes  of  divorce  suit,  see  Divoroe 
and  Separation. 

RES  JUDICATA. 

Former  jeoparcly  as  a  bar,  see  Criminal 

Law. 
In  general,  see  Judgment. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error. 

REVIEW. 

Of  judgment,  see  Judgment. 

RIOTS. 

Personal  liability  of  militia  officers  called 
to  suppress,  for  unnecessary  destruction 
of  property   1917B,  702 

L.R.A.1917B. 


RIPARIAN  RIGHTS, 

See  Waters. 

RULES  OF  DECISION* 

See  Courts. 

SALARY. 

Of  public  officer^  see  Officers. 

SALE. 

Constitutionality    of    regulation    of,    flee 

Constitutional  Law. 
Damages  for  breach  of  contract  of,   see 

Damages. 
Unlawful  ^le  of  intoxicating  liquors,  see 

Intoxicating  Liquors. 
Judicial  sale,  see  Judicial  Sale. 
On  foreclosure,  see  Mortgage. 
Of  land  generally,  see   vendor  and  Pur- 
chaser. 

Liability  for  injury  by  defects  in  things  sold 

1917B,  1272 

Passing  of  title;  delivery. 

Question  of  whether  contract  was  a  sale 
passing  title  or  a  consignment  contract 

1917B,  620   (Annotated) 

ConditlonaL 

Policy  covering  interest  of  conditional  vend- 
or in  household  furniture  as  Including 
property  sold  for  cash  after  execution  oi 
the  policy  1917B,  263 

Right  of  trustee  in  bankruptcy  of  purchaser, 
to  stock  of  goods  sold  with  reservation  of 
title  to  be  resold  at  retail  . . .  I917B,  6(17 

Question  whether  contract  constituted  con- 
ditional sale  or  bailment  with  power  of 
sale    1917B,  015 

Failure  to  call  attention  of  purchaser  to  re- 
tention of  title,  as  fraud  . . .  .1917B,  651 

Validity  as  against  chattel  mortgage  of  re- 
tention of  title  by  wholesaler  to  goods 
sold  for  resale  -.1917B,  651   (Annotated) 

Warranty. 

Implied  warranty  of  one  preparing  meat  for 
food  that  it  is  fit  for  that  purpose 

1917B,  1272 
Measure  of  damages  for  breach  of  warranty 

1917B,  1106 

SANITY. 

See  Incompetent  Persons. 

SCALES. 

As  within  insurance  policy  on  "farm  uten- 
sils''     1917B,   934 

SCENIC  RAILWAT. 

Presumption  of  negligence  from  injury  to 
passenger   1917B,  1091 

SCHOOLS. 

Exemption  of,  from  taxation,  see  Tlutes. 
Statute  setting  apart  fines  and  penalties 
for  a  police  pension  fund  as  repealing 
former  act  entitling  superintendent  of 
schools  to  moneys  arising  from  that 
source   ,-*...  1917B,  176 

SEARCH  AND  SEIZURE. 

Compelling  employer  to  disclose  to  employee 
communications  as  to  qualifications  of 
discharged  employee  or  one  seeking  em- 
ployment . .  . , 19T7B,  1108 


SELF-EXECUTING  PROVISIONS— STATUTES. 
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SELF-EXfCTJTING   PROVISIONS. 

Of  Constitution   1917B,  710 

SKLF-INCRIMTNATION. 

See  CrimlBAl  Law. 

SfiNT£NC£. 
For  crime,  see  Criminal  Law. 

SBPAKATE  COACH  LAW. 

Requiring  .earrier  to  equip  inune  with  sepa- 
rate accommodations  for  white  and  icol- 
ored  passengers   «^  .  .1917B|  644 

SSPARATION. 

See  Divorce  and  Separation. 

SERVICE. 

Of  process,  see  Writ  and  Process. 

SERVICES. 

Implied  contract  to  pay  for 1917B,  68JL 

S£n?-OFF  AND  COUNTERCLAIM. 

Amendment  of  answer  setting  up  counter - 
daim 1017B,  760 

Right  of  one  fraudulently  induced  to  take 
lease  at  a  higher  rent  than  he  offered,  to 
recoup  the  resulting  damages  in  action 
against  him  for  rent 1917B,  760 

SETTLEMENT. 

Of  decedent's  estate^  see^  Executors  and 
Administrators. 

SHADOWING. 

Liability  of  detective  employed  by  husband 
to  shadow  wife  where  he  negligently 
shadows  another  woman    191 7B,  679 

SHAREHOLDERS. 

See  Corporations. 

SIGNATURE. 

Typewritten  signature  to  summons 

1017B,  281.  (Annotated) 

SITUS. 

Of  property  for  pui*pose  of  taxation,  see 
Taxes. 

SOLICITATION. 

Of  business  by  attorney  as  ground  for  sus- 
pension     1917B,   1132    (Annotated) 

SOLITARY  CONFINEMENT. 

As  cruel  and  unusuAl  punishment 

1917B,  586 

SPEECH. 

Freedom  of,  see  Constitutional  Law. 

STATE. 

Bonds  oif  see  Bonds. 
Power  of,  to  tax  Federal  agencies  and  in- 
strumentalities, see  Taxes. 

STATE'S  ATTORNEY. 

See  District  and  Prosecuting  Attorneys. 

STATE  COURTS. 

Jurisdiction  of ,  see  Courts. 
L.R.AJ017R 


STATE  DEPOSITORY. 

Bond  by,  see  Bonds. 

STATE  EMPLOYMENT  AGENCY. 

Duty  of  state's  attorney  to  prosecute  action 
for  violation  of  statute  forbidding  ac- 
ceptance of  fees  from  applicants  for  em- 
ployment     1917B,   176 

STATE  MILlTtA. 

See  Militia. 


STATUTE  OP  FRAUDS. 

See  Contracts. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


STATUTES. 

Power  of  corporation  created  for  govern- 
mental and  business  purposes  to  use  pub- 
lic funds  to  secure  nullification  of  stat- 
ute    1917B,  354    (Annotated) 

Who  may  complain  of  violation  of  ' 

1917B,  310 

Time  of  passage  and  taking  effect. 

Statutes  which  are  the  subject  of  referen- 
dum; effect  of  emergency  clause  1917B,  1 

Effect  of  institution  of  suit  to  determine 
validity  of  statute 1917B,   1 

Valltlity  generally. 

Who  may  question  validity. .  .1917B,  1,  191 

Presumptions  and  burden  of  proof  as  to 

1917B,  710 

Ambiguity  or  uncertainty*  . . .  .1917B,  1276 

Invalid  in  part  1917B,  808 

Entitling;  expression  of  subject. 

Necessity  of  reference  in  title  to  appropria- 
tions to  carry  statute  into  effect 

1917B,  808   (Annotated) 

Siifficieney  of  title  to  cover  provision  for 
disposal  of  fines  for  violation  of  park  ordi- 
nances     1917B,    176 

Statute  depriving  officer  of  fees  and  increas- 
ing his  salary    1917B,   176 

Statute  fixing  standard  for  ice  cream 

1917B,   198 

Amendments 1917B,  198 

Construction. 

State  court  following  Federal  decisions  in 
construing  state  statute 191 7B,  787 

Considering  history  of  legislation  on  the 
subject  in  construing  statute  191 7B,  787 

Strict  or  liberal  construction. .  .1917 B,  96^ 

Prospective  or  retrospective  operation 

1917B,  908 

Repeal;  amendment;  revision. 
Title  of  amending  statute,  see  supra. 

Power  of  legislature  to  repeal  law  enacted 
upon  the  people's  initiative 

1917B,   1    (Annotated) 

Reference  to  prior  act   1917B,  176 

Imposing  punishment  for  crime  under  law 
in  force  when  crime  committed  but  re- 
pealed before  trial 191 7B,  738 

Bepeal  of  statute  giving  states  attorney 
lien  on  fines  collected  by  him  by  statute 
appropriating  such  fines  to  specific  pur- 
poses      1917B,    176. 
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ST£AM  ROLLER. 

Fright  of  horse  by  1917B,  699 

STOCK. 
Of    corporation    generally,    see    Corpora- 
tions. 

STOCKHOLDKRS. 

See  Corporations. 

STRICT  CONSTRUCTION. 

Of  statute,  see  Statutes. 

STRIKES. 

Forbidding  employer  to  refuse  to  employ  one 
who  has  participated  in  strike 

1917B,  1108 

SUCTION. 

Injury  to  person  near  track  in  consequence 
of  suction  from  passing  train 

1917B,  1161  (Annotated) 

SUFFRAGE. 

Right  of,  see  Elections. 

SUNDAY. 

Operation  of  barber  shop  on 


rB, 


19a7B,  93   (Annotated) 

SUPPORT. 

Of  infants  generally,  see  Infants. 

SUPREME  COURT  OF  THE  UNITED 
STATES. 

Jurisdiction  on  appeal 1917B,  530 

SURRENDER  CLAUSE. 

In  oil  and  gas  lease  as  rendering  it  unilat- 
eral     1917B,  1184    (Annotated) 

SUSPENSION. 

Of  attorneys,  see  Attorneys. 
Of  sentence 1917B,  586 

TAXES. 

As  to  license  ^nerally,  see  License. 
Matter    peculiar    to    municipal    taxation, 
see  Municipal  Corporations. 

Constitutional  inhibition  against  impairing 
contract  obligations  as  limitation  upon 
taxing  power    1917B,  294 

Power  of  state  to  tax  Federal  agencies, 
instrumentalities  or  property. 

National  bank  shares    1917B,   294 

Exemption. 

Power  of  municipality  to  exempt  .1917B,  908 

Power  of  legislature  to  exempt  state  bonds 

1917B,  294  (Annotated) 

Power  of  legislature  to  contract  with  cor- 
poration for  immunity  from  taxation 

1917B,  294 

Exemption  from  taxation  as  a  contract 
which  may  not  be  impaired  ..1017B,  294 

Property  devoted  to  educational,  charitable 
or  religious  purposes 

1917B,   710,    779 

Where  taxable;  situs. 

Sale  notes 1917B,  1282 

Assessment. 

Valuation  of  national  bank  shares 

1917B,  294 

L.T?.A.1017B. 


TENANTS. 

See  Landlord  and  Tenant. 

TERRlTORIAIi  LIMITATIONS. 

As  to  jurisdiction,  see  Courts. 


THREATS. 

As  duress    . 


1917B,  684 


TIME. 

Of  taking  effect  of  statutes,  see  Statutes. 

Fraction  of  day 1917B,  103 

Computation  of  ..1917B,  103   (Annotated) 
As  essence  of  contract  in  oil  and  gas  lease 

1917B,  1184 
For  payment  of  note 

1917B,  1048  (AnnoUted) 

TITIiE. 

Of  statute,  see  Statutes. 

TORTS. 

Right  of  action  for,  generally,  see  Case. 
Master's    liability    for,    see    Master    and 

Servant. 
Municipal    liability    for,    see    Municipal 

Corporations. 
Matters   as   to   negligence  generally,  see 

Negligence. 
Choice  between  action  and  tort  or  on  con- 
tract     1917B,  787 

TOTAIi  DISABIIilTY. 

Of  insured 1917B,  107   (AnnotaUd) 

TRADE. 

Validity  of  agreement  in  restraint  of,  see 
Monopoly  and  Combination. 

TRAFFIC  OFFICERS. 

Effect  of  signal  of  traffic  officer  to  automo- 
bile to  cross  street  intersection  on  latter's 
duty  to  exercise  care 

1017B,  133  (Annotated) 

TRANSFER. 

Of  corporate  stock,  see  Corporations. 
Of  insurance  policy,  see  Insurance. 

TRESPASSERS. 

Injury  to,  on  or  near  railroad,  track,  see 
Railroads. 
Liability  for  injury  to,  bv  electric  wire 

1917B,  1291 

Liability  of  landlord  for  injury  to  tenants 

property  by  water  resulting  from  act  of 

trespassers  in  tearing  out  washstand  on 

vacant  portion  of  premises   ..1917B,  222 

TRIAL. 

As  to  rights  and  protection  of  accused  on, 

see  Criminal  Law. 
Right  to  trial  by  jury,  see  Jury. 
Place  of,  see  Venue. 
Statements  and  argument  of  counsel. 
Discretion  as  to  time  allowed  for  argument 

1917B,  738 

Prejudicial  error  in    1917B,  984 

Objections  and  exceptions. 
Congidcration  of,  on  appeal,  see  Appeal 
and  Error. 


TROVER— WATERS. 
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Smfflclency  off  evidence  to  go  to  jury. 

N^ligence;   personal  injuries  1917B,  1245 

Questions  of  law  and  fact. 

Intent   1917B,  1201 

Landlord's  negligence  as  to  water  pipes,  re- 
sulting in  injury  to  tenant's  property 

1917B,  222 

Tnkins  case  from  jury. 

Direction  of  verdict 1917B,  1158,  1245 

Instructions;  in  general. 

Right   to  complain  on  appeal  of  advanta- 
geous instruction   1917B,  350 

Estopp^  to  complain  of 1917B,  350 

Findings  of  court. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror. 
Prejudicial  error  as  to,  see  Appeal  and 
Error. 

Verdict  or  findings  of  Jury. 
Direction  of,  see  supra. 
Review  of,  on  appeal,  see  Appeal  and  Er* 

ror. 
New  trial  for  errors  in,  see  New  Trial. 

Prejudicial  error  as  to 1917B,  1245 

TROVER. 

Election   between   suit   for   conversion  -and 
action  for  breach  of  contract  . .  1917B,  787 
Measure  of  damages  for  conversion 

1917B,  787 

TRUST  DEEDS. 

See  Mortgage. 

TRUSTEE  PROCESS. 

See  Garnishment. 


TRUSTS. 

Monopolistic    trust,    see    Monopoly    and 
Combinations. 
In  proceeds  of  life  insurance  policv 

19f7B,  1210 

ULTRA  VIRES. 

tntra    vires   action    by    corporation,    see 

Corporations. 
As  to  municipal  contracts,  see  Municipal 

Corporations. 

UNBORN  CHIIiDREN. 

See  After-bom  Children. 

UNIL.^TERAIi  CONTRACTS. 

See  Contracts. 

UNITED  STATES. 

Power  of  state  or  territory  to  tax  agencies 
i         and  instrumentalities  of,  see  Taxes. 

UNITED  STATES  COMMISSIONER. 

Competency  to  serve  on  grand  jury 

1917B,  608 

UNITED  STATES  SUPREME  COURT. 

See  Supreme  Court  of  the  United  States. 

VACATION. 

Of  judgment,  see  Judgment. 
J^R.A.1917B. 


VALUATION. 

Of  property  for  taxation,  see  Taxes. 
Of  property  and  franchises  for  purpose  of 
fixing  rates 1917B,  930 

VALUED  PROPERTY. 

See  Insurance. 

VARIANCE. 

Between  pleading  and  proof,  see  Evidence. 

VEHICLES. 

License  of    1917B,  563 

Ordinance  providing  for  imprisonment  of 
one  refusing  to  pav  for  vehicle  which  he 
has  hired   ". 1917B,  651 

VENDOR  AND  PURCHASER. 

Deeds,  see  Deeds. 

Sale  under  execution  or  attachment,  see 

Judicial  Sale. 

Right  to  rescind  contract  because  of  vendor's 

breach  of  agreement  to  lay  water  mains  to 

the  property    ..1917B,  401    (Annotated) 

VENUE. 

As  to  jurisdiction  over  nonresidents  gen- 
erally, see  Courts. 
Of  action  to  recover  damages  from  one  who 
deprived  another  of  a  legacy  by  mutila- 
tion of  will  of  third  person  ..1917B,  556 

VERDICT. 

Review  of,  on  i^peal,  see  Appeal  and  Er- 

ror. 
New  trial  for  errors  in,  see  New  XriaL 
Direction  of,  see  TriaL 
In  general,  see  Trial. 

VOTERS  AND  ELECTIONS. 

See  Elections. 

WAIVER. 

By  insurers,  see  Insurance. 
Of  forfeiture  of  oil  and  gas  lease 

1917B,  1184 
Of  pardon 1917B,  567 

WALL. 

Party  wall,  see  Party  Wall. 

WAR. 

As  to  militia,  see  Militia. 

WARRANTY. 

In  insurance  contract,  see  Insurance. 
On  sale  of  personalty,  see  Sale. 

WATERS. 

Liability  of  landlord  for  injury  to  tenant's 
property  by  water 

1917B,  222  (Annotated) 
236   (Annotated),  238   (Annotated) 
Division  of  water  front 

1917B,  783   (Annotated) 
Water  supply. 

Rescission  of  land  contract  for  vendor's 
breach  of  agreement  to  lay  water  mains 

191 7B,  401    (Annotated) 

Injunction  against  cutting  off  water  supply 

of    municipality    191 7B,    908 
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Bight  of  water  company  agreeing  to  sup- 
ply municipality  -with  water  to  ques- 
tion authority  of  municipality  to  enter 
into  contract 1917B,  908 

Free  service  to  municipality  as  invalid  dis- 
crimination      1917B,    908 

WEBB-KENYON  ACT. 

Validity  and  effect  of 

1917B,  1218  (Annotated), 
1230  (Annotated) 

WlliliS. 

Liability  of  one  mutilating  another's  will 

to  legatee  injured  thereby 

1917B,  556  (Annotated) 
Validity  generally. 
Validity  of  devise  to  person  designated  as 

wife  where  marriage  was  illegal 

1917B,  1150  (Annotated) 
Devise  and  legacy  generally. 
Intent  of  testator  generally  . .  .I917B,  1150 
Nature  of  estate  or  interest  created. 
Joint  estate  in  fee  1917 B,  45   (Annotated) 

WINDMIIili. 

As  within  insurance  policy  on  "farm  utm- 
sils" 1917B,  934 

WITNESSES. 
Privilege  of  accused  against  self-incrim- 
ination, see  Criminal  Law. 
Exemption  of,  from  service  of  process 

1917B,  250  (Annotated) 

Contempt  by   1917B,  586 

Right  of  accused  to  meet  in  contempt  pro- 
ceedings     1917B,   lis    (Annotated) 

L.R.A.1917B, 


Attack  in  presence  of  jurymen  upon  credi- 
bility of  witness  as  ground  for  new  trial 

1917B,  246   (Annotated) 
Presumption  from  failure  to  call  1917B,  310 

WORKMEN'S  COMPENSATION. 

Review  of  decisions  of  commission 

1917B,  767 

What  employments  are  within  provisions  of 
act    1917B,    767 

What  injuries  are  within  provisions  of 
act. 

Injuries  to  workman  employed  in  tlie  state 
and  injured  while  temporarily  outside  its 
limits  in  performance  of  duty 

1917B,  767 

Injuries  arising,  out  of,  or  in  course  of,  em- 
ployment    1917B,  249,  336,  372,  595 

WRIT  AND   PROCESS. 
In  general. 

Typewritten  signature 

1917B,  281    (Annotated) 

Name  of  party 1917B,  395 

Sufficiency  of  warrant  to  hold  stockholders 
of  foreign  corporation  liable  as  partners 

1917B,  572 
Service. 

Necessity  of  service  to  support  foreign  judg- 
ment   1917B,  3028 

By  publication   ...1917B,  386   (Annotated) 
Privilege  or  exemption  from  service 

1917B,  250   (Annotated) 
888    (Annotated) 

WRONG  REIASONS. 

For  judgment  as  ground  of  reversal 

1917B,  676 
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